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INTRODUCTION 

1. TRAHVOL's Position on the Order Sought 

1. The Tsawwassen Residents Against Higher Voltage Overhead Lines Society 

("TRAHVOL") opposes the application by the British Columbia Transmission Corporation 

("BCTC") for a Certificate of Public Convenience and Necessity ("CPCN") for the Vancouver 

Island Transmission Reinforcement Project ("VITR Project"), as that term is described in the 

VITR Application (Ex. Bl-1, p. 2, line 9 to p. 3, line 9, and section 3). 

2. First, TRAHVOL opposes the application for the CPCN because BCTC has not 

adequately explored alternatives to the VITR project, and in particular the feasibility of supplying 

power to Vancouver Island by way of Seabreeze's JDF project. On its face, and leaving aside the 

fact that it would obviate the need to put new, higher voltage transmission lines through the 

community of Tsawwassen (and would eliminate any justification for keeping the existing 138 

kV lines in place), the JDF project appears to offer superior benefits and flexibility over VITR, 

without the significant adverse impacts on stakeholders that plague VITR. In particular, the 

JDF project appears to offer opportunities for international trade and the export of power to the 

United States, while avoiding any significant adverse impacts on human health, private property 

or the environment. In short, the JDF project would seem to be a progressive alternative that is 

consistent with an enlightened and forward thinking energy policy in the year 2006. In contrast, 

VITR appears more consistent with a parochial policy from a bygone era. 

3.  Accordingly, TRAHVOL supports an order that BCTC be directed to negotiate in good 

faith with Seabreeze to determine if it is feasible to supply Vancouver Island's energy needs by 

way of the JDF project. It will rely and adopt the submissions of other intervenors on this point, 

including Seabreeze. 



4. Second, TRAHVOL opposes the specific Order being sought at paragraph 3 of BCTC's 

Final Submission. BCTC's new proposal, introduced after the close of the evidentiary phase of 

this proceeding, is in substance a recommendation for Option 1, the very option which BCTC 

and the provincial government promised the community they were abandoning. TRAHVOL 

submits that BCTC has not acted in good faith, and that this eleventh hour proposal constitutes a 

an abuse of this Commission's process and runs afoul of the rules of procedural fairness and the 

doctrine of legitimate expectations. Accordingly, both Options 1 and 2 must be rejected, and 

BCTC should be directed to filly indemnify TRAHVOL for all costs incurred in connection with 

its participation in this proceeding. 

5. TRAHVOL further submits that, in any event, both underground and overhead 

construction for Segment 2 through Tsawwassen (ie. along or under the existing right of way) are 

not in the public convenience and necessity and do not serve the public interest. Finally, BCTC 

has also failed to undertake a reasonable and meaningful examination of route alternatives 

through South Delta. 

6. Accordingly, the application for a CPCN for the VITR Project, as currently proposed, 

must be dismissed by this Commission. There is sufficient evidence before this Commission to 

make a determination that overhead and underground construction along or under the existing 

right of way through Tsawwassen (Options "1" and "2") are not in the public convenience and 

necessity and do not serve the public interest. There is not, however, sufficient evidence upon 

which to issue a modified CPCN, as requested by BCTC in para. 3(d) of its Final Argument. 

Therefore, the appropriate order is to dismiss the application or, in the alternative, to grant leave 

to BCTC to resubmit a CPCN Application following a proper examination of other alternatives. 

2. Structure and Content of Final Submission 

7.  Like BCTC, TRAHVOL does not propose to address all of the issues in the 

Commission's Hearing Issues List-Revised (Ex. A-71) in this Submission. Rather, given its 



financial constraints and the resulting need to restrict the scope of its submissions, TRAHVOL 

will continue to focus on the issues pertaining to the route alternatives through South Delta, 

along with its Complaint concerning the removal of the existing 138 kV lines. Our submissions 

will be structured under the following major headings: 

A. BCTC's New Proposal Constitutes an Abuse of Process and Bad Faith Dealing 

B. Option 2 is not in the Public Convenience and Necessity 

C. Option 1 is not in the Public Convenience and Necessity 

D. There is No Reasonable Examination of Route Alternatives through South Delta 

E. TRAHVOL's Complaint Under Section 25 of the Utilities Commission Act 

F. Conclusion 

A. BCTC'S NEW PROPOSAL CONSTITUTES AN ABUSE OF PROCESS AND BAD 
FAITH DEALING 

8. For all of the reasons set out below, TRAHVOL maintains that Option 2 is not now and 

has never been in the public convenience and necessity. However, BCTC has taken the position, 

since it filed the VITR Application, that Option 2 is its "preferred alternative" for the routing 

through South Delta. As BCTC notes in its Final Argument, its decision-making process and 

conclusions respecting the selection of its preferred alternative was subjected to extensive cross- 

examination by the Intervenors and Commission. BCTC was given numerous opportunities to 

confirm or change its position in light of all of the evidence filed since the VITR Application was 

first submitted in June of 2005, but it steadfastly maintained throughout the seven week hearing 

that Option 2 was, in its analysis, in the public convenience and necessity and the "preferred 

alternative". Ms. Peverett, BCTC's current President, when called to the stand by the 

Commission, expressly confirmed that Option 2 was BCTC's preferred alternative, and in its 

analysis, achieved the appropriate "balance" between people on and off the right of way and in 

the rest of the province (TR 16, p. 2714, lines 17-22). 

9. Ms. Peverett also declined an opportunity to retreat from the commitment not to 

recommend Option I ,  as set out in the March 17,2005 letter. Ms. Peverett said this: 



We have made what we believe is a serious commitment not to recommend 
going overhead. And to go back on a commitment like that for us would be 
something we would do very, very reluctantly after great consideration and it 
would have to be for reasons we found highly persuasive. And for that reason we 
have put a very high hurdle against going back on that commitment [cite] 
(emphasis added) 

(TR 16, p. 2 71 2, lines 9-20) 

10. Mr. Barrett also confirmed under cross-examination that BCTC would not "renege" on 

"our promise" not to recommend Option 1 unless "proved that it wasn't prudent or economically 

or technically feasible to proceed [with Option 21". (TR 18, p. 3198, lines 3-20) 

11. Yet, BCTC now comes to this Commission with a new proposal which is, in substance, a 

full retreat from its "serious commitment" and "promise" not to recommend Option 1. Yet there 

is nothing in its Final Argument which even comes close to the highly persuasive reasons Ms. 

Peverett said would cause BCTC to renege on its serious commitment to MLA Val Roddick, 

Mayor Jackson and the Delta Council, and the residents of Tsawwassen. 

12. On paper, BCTC maintains that Option 2 remains its "preferred alternative", 

based on "long-term considerations and the initial expressions of concern with visual impacts" 

(BCTC Final Argument, para. 197). Necessarily, therefore, BCTC is maintaining that Option 2 

is in the public convenience and necessity and serves the public interest. 

13. But under BCTC's new proposal, Option 2 is only in the public interest if 5 1% of the 

owners along the right of way are prepared to "negotiate" an exchange of rights with BCTC. 

With respect, this position makes little or no sense on any reasoned analysis, and it is hardly a 

highly persuasive reason to revert to Option 1 if the requisite 5 1% is not obtained. 

14. How can Option 2 only be in the public interest if 5 1% of landowners agree to 

"exchange" their underground rights? Is BCTC saying that this would be an indication of 

sufficient "community support" to make Option 2 in the public interest? Or is BCTC suggesting 



that this would somehow reduce the risks or costs associated with Option 2 to an acceptable 

level? 

15. Neither rationale is supportable. The fact that 5 1 % of land owners might capitulate to 

BCTC's demands when faced with the threat of Option 1 could not be taken, on any reasoned 

analysis, to be an expression of "support" for Option 2, especially when those same residents are 

not told that there could be many other options open to BCTC. Will BCTC tell those residents 

that it did virtually nothing to explore those other options? 

16. Further, how do successful "negotiations" with 5 1 % of the landowners reduce, in any 

significant way, any risk or cost associated with Option 2 when 49% of the landowners may still 

be able to force BCTC to expropriate, with all of its significant attendant costs and delay? 

Moreover, BCTC never indicated at any point during the seven week hearing that a certain level 

of "community support" or "manageable risk" were prerequisites to Option 2 being in the public 

interest and that -Option 1 was the default (indeed, BCTC even indicated that Option 3 could be 

the default if Option 2 proved too expensive or risky - see TR 18, p. 3200, lines 3-1 2) 

17. During the hearing, the Commission limited the cross-examination of Ms. Peverett on 

the rationale and analysis behind the selection of Option 2 as BCTC's preferred alternative (see 

TR 18, p. 2757, lines 3-9). Such a restriction may have been appropriate at the time given Ms. 

Peverett's clearly articulated position that BCTC would not retreat to Option 1 and abandon its 

recommendation for Option 2. However, now that BCTC has changed its position in its Final 

Argument, and is in fact retreating from Option 2 to Option 1, further cross-examination is both 

necessary and appropriate. For example, what are the "highly persuasive" reasons which justifl 

the breaking of BCTC's "serious commitment" and its new preference for Option l?. 

18. In the absence of providing an opportunity for cross-examination, it would be a 

significant breach of the rules of natural justice for this Commission to approve BCTC's new 

proposal. Moreover, the "promise" or "serious commitment" made by BCTC created a 



legitimate expectation on the part of the residents of Tsawwassen that BCTC would not 

recommend Option 1 and this Commission is therefore precluded from even entertaining such a 

proposal from BCTC (and BCTC is estopped .from making such a recommendation). 

See Apotex Inc. v. Canada (Attorney General), [2000] 4 F.C. 264 at paras. 21-25,99-127 
and Mount Sinai Hospital Center v. Quebec (Minister ofHealth and Social Services), 
[2001] 2 S.C.R. 281,2001 SCC 41 at paras. 22-38,90-95 

19. The fact is that BCTC knows, or must be taken to know, that the vast majority of ROW 

residents are not prepared to negotiate away their underground rights. The record before this 

Commission is clear and uncontradicted on that point. Over fifty separate affidavits speak to the 

issue. Those affiants, as well as the witnesses who appeared before the Commission, were clear 

and unequivocal - neither option 1 nor Option 2 are acceptable to them, and they have quite 

reasonably refused to identify and select the "lesser of two evils". 

20. Therefore, it is entirely reasonable to conclude that BCTC is well aware of the likely 

outcome of its "negotiations", and that it is attempting to use the "negotiations" as a tactic by 

which they can retreat to Option 1 in such a way so as to avoid being seen to overtly break its 

promise to the residents of Tsawwassen. BCTC is not acting in good faith and its proposal 

constitutes an abuse of this Commission's process. 

2 1. At best, if BCTC is to be taken at its word in its Final Submission that Option 2 remains 

its "preferred alternative", then BCTC is seeking to use its broken promise (and in turn this 

Commission's approval of Option 1) to leverage the ROW residents into handing over their 

underground rights to facilitate Option 2. It will be doing indirectly what it promised it would 

not do directly. By design, the "negotiations" cannot be conducted in good faith - there is no 

incentive for BCTC to compromise in any way given the Commission's advance approval of 

Option 1. BCTC is seeking to force the residents of Tsawwassen to make the infamous 

"Hobbesian Choice", despite the clear and unequivocal evidence of the residents that neither 

Option 1 nor Option 2 are acceptable to them. 



22. Under either characterization of the motive behind BCTC's eleventh hour shift in 

position, its conduct cannot be countenanced by this Commission. It is not only abusive but it is 

highly dishonourable conduct, and given that it is a Crown corporation, is particularly deserving 

of rebuke. Neither Option 1 nor Option 2 can be approved by the Commission. The 

circumstances also require an order that BCTC fully indernnifl TRAHVOL for its costs in 

participating in this seven week hearing, the bonafides of which BCTC has in very important 

respects cast in doubt. 

B. OPTION 2 IS NOT IN THE PUBLIC CONVENIENCE AND NECESSITY 

1. Introduction 

23. Leaving aside BCTC's shift in position and broken promises, TRAVHOL submits that 

the evidence conclusively establishes that Option 2 is not in the public convenience and necessity 

and does not serve the public interest. 

24. As a preliminary matter, TRAHVOL agrees with BCTC that the Supreme Court of 

Canada's decision in Memorial Gardens Assn (Can.) Ltd. v. Colwood Cemetery Co., [I9581 

S.C.R. 353 and the Federal Court of Appeal's recent decision in Sumas Energy 2 Inc. v. Canada 

(National Energy Board), 2005 FCA 377 support the conclusion that the term "public 

convenience and necessity", as it appears in section 45 of the Utilities Commission Act, is to be 

interpreted broadly, and would encompass all of the interests raised in this proceeding to date, 

including property values and stigma. 

25. We also agree with BCTC that section 45(3) of the Utilities Commission Act is 

sufficiently broad to ground jurisdiction for this Commission to order, as a condition of a CPCN, 

that the utility compensate property owners for impacts on conforming and non-conforming uses. 

26. Option 2, as identified in the VITR Application (Ex. Bl-1, p. 101. lines 2-3; Figure 4-4), 



is the option of underground construction along the existing right of way through Tsawwassen. 

In brief, TRAHVOL submits that Option 2 is not in the public convenience and necessity and 

does not serve the public interest for the following reasons: 

(a) BCTC and the Provincial Government misled the residents of Tswassen regarding 

"alternative routes"; 

(b) the scientific uncertainty concerning the potential health effects of EMF; 

(c) unreasonable impacts on property values; 

(d) unreasonable impacts of construction; 

(e) unreasonable restrictions on the use of private property;. and 

(0 the costs of Option 2 have been significantly underestimated.. 

2. BCTC and the Provincial Government Misled the Residents of Tsawwassen 

27. On March 17,2005, Michael Costello, the Chief Executive Officer of BCTC, wrote to 

Neil Atchison and Cec Dunn, the co-chairs of TRAHVOL, to advise that BCTC had "formalized 

our commitment not to recommend construction of 230 kv overhead lines on the existing right- 

of-way in Tsawwassen". Mr. Costello solicited fiu-ther input from TRAHVOL, including their 

"suggestions for other route options" (Ex. C3-19B, AfJidavit of Maureen Broadfoot #2, sworn 

October 19, 2005, Ex. "2"). In the accompanying letter to the Honourable Val Roddick, MLA 

Delta South and Mayor Lois Jackson, Mr. Costello stated that BCTC had initially developed 

"several options that upgraded the existing 138 kV AC circuits to 230 kV". Later, he stated that 

BCTC would be turning its attention to "developing an alternative option" (Ex. C3-19B, 

Maureen Broadfoot #2, Ex. "Y"). 



28. BCTC made the decision to hand deliver its letter to Mr. Dunn, as well as its letter to 

MLA Val Roddick and Mayor Jackson. It also delivered copies of those letters to the two local 

newspapers, the Delta Optimist and the South Delta Leader. Under cross-examination, BCTC 

insisted, however, that it did not ask the South Delta Leader to attend at Mr. Dunn's house to 

take photographs, and that the hand delivery of the letters was not an exercise in public relations 

(TR 11, p. 1 796, line 26 to p. 1 799, line 14). 

29. Newspaper headlines that followed the delivery of the March 17,2005 letters included 

the following: 

"Power to the People: Transmission Corporation cancels plans to upgrade power lines 
along Tsawwassen Right of Way" 

South Delta Leader, March 18,2005 (which contained the photograph of 
Mr. Barrett delivering the letter to Mr. Dunn) 

"BCTC Backs Down on Power lines: Company Will Find New Route for Proposed High 
Voltage Transmission Lines" 

Vancouver Sun, March 18,2005 

"Delta residents succeed in rerouting hydro lines:" 
The Province, March 18,2005 

"BCTC does about face on power lines" 
Delta Optimist, March 19, 2005 

(Ex. C3-19B, Affidavit of Maureen Broadfoot #3, sworn October 19, 2005, Exs. "BB" - 
"EE ") 

30. On March 18,2005, MLA Valerie Roddick wrote a letter to the residents in which she 

stated: "By now you will have heard the good news that the BC Transmission Corporation will 

not be proceeding with the upgrade to the transmission lines along the existing right-of-way". 

Ex. C3-19B, Maureen Broadfoot #2, Ex. "RR" 



3 1. On March 3 1,2005, approximately 6 weeks before the 2005 provincial election, the 

Honourable Richard Neufeld, Minister of Energy and Mines, wrote to Mr. Dunn and Mr. 

Atchison, in which the Minister outlined his understanding of the March 17,2005 

announcement: 

I understand that the British Columbia Transmission Corporation (BCTC) has recently 
written to Her Worship Lois Jackson, Mayor of the Corporation of Delta, and Ms. Val 
Roddick, MLA, Delta South, regarding the community concerns about the use of the 
existing right of way for the construction of new overhead 230 kilovolt lines. In response 
to these concerns, the BCTC has decided it will not construct new overhead 230 kv 
lines on the existing right-of-way in Tsawwassen. The BCTC is working on alternative 
routing recommendations. [emphasis added] (Ex. CC, Broadfoot #2) 

32. It would be entirely reasonable for the residents of Tsawwassen to conclude from the 

correspondence (including the fact that BCTC decided to hand deliver the letters) and associated 

media coverage, that they had achieved a significant victory and that BCTC was in process of 

looking at "options" other than putting transmission lines along the right of way, either above or 

below ground. Certainly, TRAHVOL's evidence was that they did not appreciate that the 

underground option was on the table until the middle of May, after the provincial election had 

come and gone. (Vol. 23, p. 4388, line I top.  4391, line 3). MLA Val Roddick, the SDSS PAC 

and the Delta School Board also believed that the lines would be routed off the existing ROW 

(see Ex. C3-19B, AfJidavit of Maureen Broadfoot #4, sworn April 19, 2005, para. 3; Ex. C41-2, 

p. 10 and Ex. C45-4, p. 2). 

33. BCTC maintains that efforts were made to clarifl and correct the impression left in the 

community following the March 17,2005 announcement (TR 11, p. 1800, lines 13-21). However, 

there is nothing in the record respecting any written correspondence or clarification sent to the 

local papers, despite the fact that BCTC did frequently write letters to the editor throughout this 

time period (Ex. C3-19B, Maureen Broadfoot #3, Exs. "N", "QQ ", " WW"). Moreover, 

TRAHVOL's evidence was that the editors of the two local papers have no recollection of ever 

receiving any letters or telephone calls from any representative of BCTC (TR. 23, p. 4391, lines 

13-24). It is reasonable to conclude that any such letter would have been published as the issue 

of the new lines was a "huge election issue" (TR 23, p. 4391, lines 17-18) Contrary to the 



apparent suggestion of Ms. Peverett, such a letter would not have "sensationalized" matters 

further - in fact, it would have had a decidedly sobering impact on the community (TR 16, p. 

2 775, line 25 top. 2776, line 25). 

34. We submit that it would not be in the public interest to approve Option 2 in the face of 

BCTC's actions in misleading the residents of Tsawwassen, particularly given the role that the 

March 17,2005 announcement apparently played in the provincial election in South Delta. 

Indeed, BCTC's conduct during this time period again raises the question of whether it has been 

acting with the utmost good faith expected of a Crown corporation. 

3. The Scientific Uncertainty Regarding the Potential Health Effects of EMF 

(a) The Tsawwassen Residents will Experience Uniquely High Levels of EMF 

35. The existing right of way through Tsawwassen is unique insofar as over 150 

private residential properties are directly underneath its path (as compared to the ordinary 

scenario throughout North America where residential properties are immediately adjacent to self- 

contained transmission line corridors (TR 28, p. 4304, lines 2 to 26)). Regardless of how it came 

to be, the fact remains that over 150 families find themselves living within a transmission line 

corridor. In BCTC's words, the corridor is "an integral part of the back yard" (TR I I, p. 1720, 

lines 18-24; Ex. BI -6, BCUC 1.39.1). 

36. This distinguishes the previous cases in which the Commission has considered the issue 

of EMF and it potential health effects (See Exs. A2-I to A2-7) where, for example, the 

transmission line corridor along Boundary Road was immediately adjacent to, as opposed to right 

on top of, private residential properties (TR I I, p. 1722 line 5 top. 1723, line 5). 



37. It also appears to be an unprecedented scenario on the BCTC transmission system in 

respect of at least the total number of urban residential properties through which BCTC proposes 

to construct this transmission line. The only other example that BCTC has provided is the 

replacement cable installed between the Newel1 Substation and Terminal Hill Avenue, which 

involved approximately ten homes (TR 11, p. 1719, lines 12-20). Otherwise, underground cables 

through residential areas are generally under the streets (TR I I, pp. 1718, line 14 to 1719, line 2). 

38. Accordingly, this Commission is being asked to approve a CPCN application which will 

result in a large number of British Columbia families being exposed to uniquely high levels of 

EMF due to their close proximity to the lines (we also say that the existing levels of EMF under 

the 138 kV lines are unreasonably high, and address that issue in our complaint discussed below). 

39. Neither the residents along the right of way nor this Commission can take comfort from 

the repeated assurances of BCTC (both in their written and oral representations to the public and 

while under cross-examination in this proceeding) that EMF levels will be reduced at the "edge 

of the right of way" when compared to Option 1 or even the existing lines (see, for example, Exs. 

C3-37 and C3-38). In the backyards, which are fully within the ROW, children will be exposed 

to extremely high levels of EMF (approx. 421-530 mG) in the immediate vicinity of the 

ductbanks. The evidence reveals that, during average load times, and measured at ground level, 

there will be an area approximately 66 feet (20m) wide in the backyards of the ROW residents 

where EMF levels will be in excess of 50 mG, and at least 52 feet (16m) where the levels will be 

over 100 mG (see Ex. Bl-77, p. 4, Fig. 3). 

40. Moreover, looking at the issue from the perspective of a time weighted average, and 

employing very conservative assumptions, children living along the ROW will be exposed to 

levels in excess of 15 mG on a continuous basis (Ex. C3-56; TR 28, p. 5275, line 9 to 5280, line 

13) Such levels are much higher than levels at issue in previous proceedings before this 

Commission (see, for example, Ex. A2-I, Table 2, p. 37). They are also much higher than the 

"typical" exposure of North Americans, which is estimated to be about 1-2 mG on a time- 



weighted average (Ex. C3-55; TR 28, p. 5265, line 23 top. 5267, line 26; Ex. Bl-11, TRAHVOL 

1. 47.2) Moreover, as we discuss below, these levels are higher than any levels studied in the 

scientific literature to date. 

(b) The Scientific Uncertainty Around the Potential Health Effects of EMF 

4 1 .  In her report prepared for BCTC for these proceedings (Ex. Bl-3 7), Dr. Linda Erdreich 

reached these conclusions respecting the state of the scientific literature on the health effects of 

EMF: 

Numerous reputable scientzfic organizations have concluded that EMF exposure is not 
the cause of any adverse health outcome. 

The scientzJic consensus is that there is not a cause and effect relationship between 
magnetic field exposure and childhood leukemia. 

(Ex. Bl-3 7, p. 45, lines 9-1 1, p. 46, lines 1-2) 

42. However, under cross-examination, Dr. Erdreich could not point to a single study or 

review article which supported those conclusions (TR 2 7, p. 51 2 7, line 1 7 top. 51 36, line 22). 

As a scientist, Dr. Erdreich also acknowledged the fundamental distinction between science 

proving that something does not cause a particular effect, and science being unable to determine 

whether something causes a particular effect (TR 27, p. 5134, lines 3-8). 

43. There is no scientific consensus that there is not a cause and effect relationship 

between magnetic field exposure and childhood leukemia. Moreover, no reputable scientific 

organization has concluded that EMF exposure does not cause adverse health outcomes. Rather, 

the National Research Council (NRC), the US National Institutes for Environmental Health 

Sciences (NIEHS), the British National Radiological Protection Board (NRPB), the International 

Agency for Research on Cancer (IARC), the International Commission for Non-Ionizing 

Radiation Protection (ICNIRP), the Canadian Federal-Provincial-Territorial Radiation Protection 

Committee and the California Health and Human Services Agency have all concluded that there 








































































