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I. INTRODUCTION

1. British Columbia Hydro and Power Authority (“BC Hydro”) filed its 2008 Long-
Term Acquisition Plan (the “2008 LTAP”) with the British Columbia Utilities Commission (the
“Commission”) on June 12, 2008." An evidentiary update was filed on December 22, 2008 to
address recent economic events and their projected impact on BC Hydro’s load forecast and

Demand Side Management (“DSM”) Plan.”

2. As noted by COPE in its opening statement,” and acknowledged by BC Hydro in
its argument,” the 2008 LTAP filing is one of considerable significance as it is the first

opportunity for the Commission to assess BC Hydro’s long term resource plan since the issuance

" Exhibit B-1.
* Exhibit B-10.
* See, for example, Transcript, Vol. 3, pg. 232, line 14 to pg. 235, line 10.

* BC Hydro argument, section 1, pg. 1.



2.

and/or enactment of a number of significant regulatory and statutory instruments and policy

statements, including:
(a) Special Direction No. 10 (“SD 107),”

(b) the British Columbia government’s 2007 Energy Plan; and

(c) recent amendments® made to the Utilities Commission Act (“UCA”).

3. As set out in section 1.2.2 of its argument, BC Hydro seeks a variety of relief in
the 2008 LTAP, including the Commission’s endorsement of a number of its planning and
resource acquisition initiatives. Of the relief sought, COPE will direct and limit its submissions
to two principal subject areas that, of necessity, touch on a number of the aspects of the relief
sought by BC Hydro. Specifically, COPE’s submissions will focus on BC Hydro’s proposed
downgrading of the Burrard Thermal Generating Station (“Burrard”) for planning purposes and
BC Hydro’s proposed implementation of the Clean Power Call at either a pre-attrition target of

3,000 Gigawatt hours (“GWh”) or a post-attrition target of 2,100 GWh.

4. As noted it its comments in the 2009-2010 revenue requirements hearing, COPE’s
submissions are limited in this manner because, like most of the intervenors participating in this
hearing, COPE has finite resources available to it. Of necessity, COPE has elected to focus its
efforts on those areas of particular interest to its constituents where it believes it can have a
material impact on the Commission’s deliberations. COPE’s relative silence on issues other than
those specifically addressed in this submission ought not to be taken as agreement or
acquiescence to BC Hydro’s position on those elements of the 2008 LTAP unless otherwise

noted herein.

S. The submissions set out below are divided into four general areas. First, section
IT of these submissions sets out COPE’s preliminary comments regarding the extent and scope of
the Commission’s jurisdiction in reviewing a long-term resource plan such as the 2008 LTAP.

In this section, COPE also addresses some of the specific jurisdictional questions which have

> B.C. Reg. 245/2006. See also, Exhibit B-1-1, Appendix B2 to the 2008 LTAP.
S Utilities Commission Amendment Act, S.B.C. 2008, ¢. 13, which received Royal Assent effective May 1, 2008.
"R.S.B.C. 1996, ¢. 493 [Tab 7, Brief of Authorities of COPE 378 (“COPE BOA”)].
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been raised by BC Hydro in its argument as well as one of the issues raised by the Commission

in its letter to the parties of April 2, 2009.

6. Section III of these submissions contains COPE’s position on BC Hydro's
proposal to downgrade reliance on Burrard from approximately 6,100 GWh/ year to 3,000
GWh/year for planning purposes. COPE submits that such action is unjustified and, more to the
point is not in the public interest. COPE submits that the Commission should reject BC Hydro’s
request for endorsement of BC Hydro’s plan to rely on Burrard in this manner. COPE also

addresses Issue No. 6 from the Commission’s letter of April 2, 2009 in this section.

7. Section IV of these submissions contains COPE’s position regarding the Clean
Power Call. COPE acknowledges that the acceptance or rejection of any particular contract or
contracts awarded under the Clean Power Call as being cost effective or in the public interest is
not a matter for determination at this hearing. Those are issues for any hearing convened under

s. 71 of the UCA to address those contracts.

8. COPE’s position regarding the Clean Power Call is that the preponderance of
evidence before the Commission demonstrates that the proposed call volumes for which BC
Hydro seeks the endorsement of the Commission are unnecessary at this time. BC Hydro does
not need to proceed with the Clean Power Call at this time in order to meet its projected load
forecast. As such, COPE submits that BC Hydro’s request for approval of $2,000,000 in F2009
and F2010 to complete the definition phase and implement the Clean Power Call ought to be

rejected and the proposed call volumes should not be endorsed.

9. Section V, the final substantive section of these submissions, sets out COPE’s
position on one additional issues raised in the Commission’s letter of April 2, 2009 which has

potential ramifications for the matters raised by COPE in this proceeding.

II. JURISDICTION OF THE COMMISSION:

10. As noted by BC Hydro in section 2.1.1.1 of its argument,® the Commission is a

creature of statute and derives its jurisdiction from its enabling statute, namely the UCA. Indeed,

¥ BC Hydro argument, pg 24.
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it is well established that the Commission’s powers, like those of most tribunals, are exhaustively

set out in the UCA and other related statutory and regulatory instruments.’

11.

COPE agrees with BC Hydro that the starting point for determining the scope of

the Commission’s jurisdiction in reviewing the 2008 LTAP is section 44.1(6) of the UCA, which

reads: '’

(6)

After reviewing a long-term resource plan filed under subsection (2), the
commission must

(a) accept the plan; if the commission determines that carrying out the
plan would be in _the public interest or

(b) reject the plan.

[emphasis added]

12.

Section 44.1 goes on, in subsection (8), to set out certain specific criteria that

must be considered by the Commission in determining whether a long-term resource plan is in

the “public interest”, namely:

(@)
(b)

(©)

(d)

13.

the government’s energy objectives,

whether the plan is consistent with the requirements under section 64.01 and

64.02 of the UCA, if applicable,

whether the plan shows that BC Hydro intends to pursue adequate, cost effective

DSM, and

the interests of persons in British Columbia who receive or may receive service

from the public utility.

COPE agrees with BC Hydro’s submission that the second of these criteria

(consistency with ss. 64.01 and 64.02 of the UCA) is not applicable on this application as no

requirements have been established under the referenced provisions of the UCA.

® See ,for example, British Columbia Hydro and Power Authority v. British Columbia Utilities Commission, [1996]
B.C.J. No. 379 (C.A.) [Tab 15 — BC Hydro’s Book of Authorities]

" UCA, supra [Tab 7, COPE BOA].
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14. The “public interest” standard invoked by s. 44.1(6) is one that the Commission is
frequently asked to apply in carrying out its duties and obligations under the UCA.'"" As such,
the scope and content of the “public interest” standard within the context of the UCA 1is a topic
that has received significant attention in both administrative and judicial forums. The
Commission and the Courts have repeatedly confirmed that the test to be applied in determining

whether a matter is “in the public interest” is a broad and flexible one.

15. For example, the B.C. Court of Appeal recently confirmed that the broad
approach taken by the Commission to matters of “public interest” in connection with an
application for a certificate of public convenience and necessity was the correct one. In an
application for leave to appeal from a Commission decision relating to the Vancouver Island
Transmission Reinforcement Project, the Court of Appeal made the following salient

comments: 12

29 The commission’s discussion and conclusion of the content of the public
interest and the test of public convenience and necessity are relevant to the
claims...that the commission erred in holding that public convenience and
necessity is to be determined by the most cost-effective option rather than what is
in the public interest. The commission was clearly alive to its obligation to
consider all relevant factors, and to determine the appropriate balance in the
context of identifying a viable alternative to meet the needs of Vancouver
Island residents. An analysis of the decision as a whole demonstrates that it did
so. Had the commission limited its consideration of the factors put before it
by the participants in the proceedings to matters of cost only, that would
have been an error of law...

32 In chapter 3, the commission also discussed the necessity to consider
socio-economic and other non-financial considerations, including safety,
reliability, health, aesthetic, recreation, habitat, first nations and
construction impacts...

33 This discussion demonstrates the Commission’s consideration of factors
other than cost-effectiveness in determining public convenience and necessity,. ..

34.  The fifth chapter of the decision addressed socio-economic impacts,
including safety and health issues, the impact of transmission lines on
property values, and environmental and archaeological impacts.

" See, for example, sections 45 [Certificate of public convenience and necessity] and 71[Energy Supply Contracts]
of the UCA [Tab 7, COPE BOA}.

"2 Tsawwassen Residents Against Higher Voltage Overhead Lines Society v. British Columbia (Urtilities
Commissionj, 2006 BCCA 537 [Tab 6, COPE BOA] at para. 29 and 32-34.
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16. COPE submits that the Commission must take a similarly broad approach under s.
44.1(6) in determining whether the 2008 LTAP is in the public interest. The Commission’s
deliberations are not to be limited to considerations of specific statements or positions taken in
the 2007 Energy Plan or any other specific interests. Rather, a broader view must be taken
where all of the different elements comprising the broader “public interest” must be considered

by the Commission in assessing whether the 2008 LTAP.

17. COPE further submits that this broad approach is consistent with the specific
criteria that section 44.1(8) of the UCA mandates must be considered by the Commission in

determining whether to accept a long-term resource plan as being “in the public interest”.

18. In particular, the broad approach taken by the Commission to the task of
considering the “public interest” in the BCTC decision discussed by the Court of Appeal above is
clearly invoked by the broad language of section 44.1(8). Specifically, the requirement that the
Commission have regard to the interests of those persons in British Columbia who receive or
may receive service from BC Hydro, clearly refers to the broad interests of BC Hydro’s existing
and future customers and does not exclude any particular class or category of interests from
consideration. In this regard, COPE notes and supports BC Hydro’s submission that, of the
various factors identified in s. 44.1(8), it is the interests of the ratepayers that are paramount in

considering whether the 2008 LTAP is in the public interest."

19. Finally, COPE accepts the submission of BC Hydro that the Commission’s role in
this proceeding is not to assume the role of management of BC Hydro. That is the clear
responsibility of BC Hydro’s Board of Directors as stipulated in s.5 of the Hydro and Power
Authority Act. As such, COPE accepts that the Commission cannot require BC Hydro to amend
the 2008 LTAP.

20. However, COPE submits that the Commission is free and, in COPE’s submission,
obliged to provide any comments and/or recommendations to BC Hydro that it feels are
appropriate in respect of any matters covered by the 2008 LTAP in the course of rendering its

decision in this matter. Those comments, while perhaps not binding (see, e.g. s. 75 of the UCA)

" BC Hydro Argument, p. 19, lines 8 — 12,
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would assist and guide BC Hydro and the intervenors in future proceedings and may assist BC
Hydro in its deliberations on whether to re-submit any rejected portions of the 2008 LTAP (see s.
44.1(7)(a) of the UCA) or to press forward notwithstanding the Commission’s rejection of those

14
elements.

(a) SECTION 28(3) OF THE UCA

21. In section 2.1.3.1 of its Argument, BC Hydro takes issue with COPE’s evidence
regarding new electric intensive loads. Specifically, as it relates to the jurisdiction of the
Commission, BC Hydro seems to take issue with the response given by COPE to the question

posed in Commission Information Request 1.10.3." That request reads as follows:'®

1.10.3 Please provide r eference to policy, legislation and regulations in B.C. that
might require, encourage or enable the Commission to consider the
impacts of new industrial customers on existing customers in its decision.
Please explain how and why a public interest test may be limited to
existing customers.

22. The response given by Dr. Shaffer was as follows:"’

Section 28(3) of the BCUC Act would suggest that the Commission could
consider the impacts of a new electricity service on the public interest because of
the rate impacts it would have. That section would not apply to existing
customers.

23. First, COPE does not take the position that the public interest test under section
44.1(6) is limited to consideration of BC Hydro’s existing customers. As noted above, s.
44.1(8)(d) of the UCA clearly requires the Commission to consider “the interests of persons in
British Columbia who receive or may receive service” from BC Hydro. This provides a clear
indication that the public interest considerations invoked under s. 44.1 include not only BC

Hydro’s existing customers but also their future customers.

24, COPE does submit; however, that any consideration of the interests of BC

Hydro’s future customers must be balanced against the interests of existing customers, and all

' Qee also, BC Hydro Argument, pg. 19, lines 17 - 22.
¥ BC Hydro Argument, pg. 38, lines 2 - 6.

' Exhibit A - 8.

"7 Exhibit C16-9 at pg. 13 — 14.
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other competing considerations invoked under section 44.1(8) and, more broadly, the “public

interest test” as a whole.

25. Turning now to s. 28(3), the reference to this section by Dr. Shaffer, was in
specific response to the Commission’s request for any policy or statutory instruments that “might
require, encourage or enable” the Commission to consider the impacts of new industrial
customers on existing customers. Although Dr. Shaffer is not a lawyer, COPE respectfully

submits that his suggestion that s. 28(3) provides a mechanism under which the Commission

could:
(a) consider the impacts of new electricity loads on existing customers; and
(b) relieve BC Hydro from its obligation to serve such new loads where doing so was
in the public interest,
is correct.
26. Section 28(3) of the UCA reads as follows:'®
3) After a hearing and for proper cause, the commission may relieve a public
utility from the obligation to supply service under this Act on terms the
commission considers proper and in the public interest.
27. On its face, this section clearly provides the Commission with the requisite

jurisdiction to relieve BC Hydro of its obligation to supply service to a new industrial customer

where it considers such relief to be “proper and in the public interest”.

28. BC Hydro takes the position that the Commission’s jurisdiction to relieve BC
Hydro from its obligation is largely, if not completely, removed by the provisions of the Heritage
Contract, Tariff Supplement 6 and the recent rate design decision of the Commission.'”

Respectfully, this assertion is misplaced and, incorrect.

"® UCA, supra [Tab 7, COPE BOA].
' BC Hydro Argument, pg. 36, line 22 — pg. 37, line 2.
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29. First, it is important to note that Heritage Special Direction No. HC2 is
subordinate legislation. It is well established that subordinate legislation is inoperative to the

extent that it conflicts with its enabling,statute.zo

30. Expressed another way, the Governor-in-Council does not have the authority to
enact any regulation that would oust or vary the jurisdiction of a tribunal, unless it is expressly

authorized to do so by the enabling statute.?’

31. Heritage Special Direction No. HC2 was issued pursuant to the authority given to

the Lieutenant Governor in Council by section 3 of the UCA. That section provides, in material

part, as follows:*

3(1)  Subject to subsection (3), the Lieutenant Government in Council, by
regulation, may issue a direction to the commission with respect to the exercise of
the powers and the performance of the duties of the commission, including,
without limitation, a direction requiring the commission to exercise a power or
perform a duty, or to refrain from doing either, as specified in the regulation.

2) The commission must comply with the direction issued under
subsection (1), despite

(a) any other provision of
(1) this act, except subsection (3) of this section, or
(i1) the regulations, or

(b) any previous decision of the commission. ...

[emphasis added]

% See, for example, Friends of the Oldman River Society v. Canada (Minister of Transpor), [1992] 1 S.C.R. 3 [Tab
1, COPE BOA] at para. 42 (*...subordinate legislation cannot conflict with its parent legislation...”; and Smith v,
Chamberlain (1993), 81 B.C.L.R. (2d) 391 [Tab 5, COPE BOA] at para. 24 (S.C.) (“the jurisprudence dealing with
subordinate legislation clearly establishes that regulations made pursuant to, but in conflict with, an enabling statute
are ultra vires...”).

1 See, for example, R v. Wold (1956), 19 W.W.R. 75 (Man. C.A.) [Tab 4, COPE BOA] at pg 79; para. 14 QL)
(“...in regard to the law there is no dispute that regulations must come within the statutory power conferred upon the
maker of regulations to enact them; and that in the absence of express statutory powers to do so, regulations cannot
enlarge or abridge any statutory provisions...”); and Reference Re Regulations in Relation to Chemicals, [1943]
S.C.R. 1(QL)[Tab 3, COPE BOA] at pp. * (“...s. 7 of the War Measures Act must prevail over para. 4 of the
Order in Council, since it is not open to the governor in council to derogate from the provision of the War Measures
Act, except insofar as that Act may have been amended or modified by a subsequent Act of Parliament. ...”).

2 UCA, supra [Tab 7, COPE BOA].

















































































