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Introduction 

These are the submissions of the British Columbia Hydro & Power Authority (BC Hydro) in 

respect of British Columbia Utilities Commission (“BCUC” or the “Commission”) Proceeding 

No. 3698506 regarding the Application by British Columbia Transmission Corporation 

(“BCTC”) for a Certificate of Public Convenience and Necessity (“CPCN”) for the Interior to 

Lower Mainland (“ILM”) Project. 

a. Organization of argument and approach to the 7 questions of the 
Commission; 

This introductory section contains as discussion of: 

• BC Hydro’s Role and Interest in this Application; 

• A Brief Overview of the Consultation Process; and 

• A Suggested Approach to “Facts” of the Consultation Process and Evidentiary Sources. 

Following the Introduction, these submissions are organized in the following Parts: 

• Part I - the trigger(s) for the duty to consult that the Commission needs to consider. 

• Part II - the scope and content of the duty to consult. 

• Part III - how the duty to consult was fulfilled up to the point of the Commission’s 

decision. 

• Part IV - the issue of “historic ongoing infringements”. 

• Part V - the relief sought. 

Also attached are a series of Appendices (generally one for each First Nation Intervenor), which 

contain the bulk of the discussion of the factual evidence (i.e. evidence concerning the various 

meetings, correspondence and other interactions that occurred).  These should be read in 

conjunction with the overview of the consultation process contained in the main body of this 

submission. 
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At the close of the evidentiary phase of the hearing on Friday, January 29, 2010, the Commission 

Panel identified seven questions that it asked parties to address in written submissions.  

BC Hydro has addressed these seven questions within the framework outlined above—although 

the questions have been reordered.  Each of the Commission’s questions is identified separately 

in the Table of Contents and within the text of the various sections. 

b. BC Hydro’s Role and Interest in this Application  

BC Hydro is not the applicant in this proceeding; however it does have a vital interest.  Further, 

BC Hydro played a central role in the consultation process with First Nations that is under 

scrutiny in this proceeding.   

The responsibility for planning, obtaining approval for and operating transmission in British 

Columbia resides with BCTC.  However, BC Hydro will own any facilities that are constructed.  

As a potential owner of facilities, BC Hydro has an interest in ensuring that the approval process 

for transmission facilities is carried out in a manner that is honourable and that fulfills the 

Crown’s obligations to First Nations.  The proposed 5L83 transmission line would be a very 

important addition to the overall integrated transmission system that BC Hydro relies on to meet 

its customers needs.  Accordingly, it is vitally important to BC Hydro to ensure that First Nation 

consultation is carried out effectively and honourably. 

BC Hydro and BCTC are parties to an Asset Management and Maintenance Agreement dated 

November 12, 2003.  Pursuant to that Agreement, BC Hydro continues to be responsible for the 

relationship between BC Hydro and First Nations with respect to the Transmission System, 

including communications and consultation with First Nations with respect to the Transmission 

System and any extensions or expansions to it.  As such, BC Hydro not only has an interest in, 

but also the responsibility to undertake the consultation.

Exhibit B-1, 2007 CPCN Application, p. 127; 
V. 4, p. 192, ln. 1-9 (BC Hydro’s Opening Statement). 

In the context of the ILM Project, BC Hydro’s Aboriginal Relations and Negotiations department 

(“ARN”) is tasked with carrying out these responsibilities.  During the course of the oral 

evidence phase of this proceeding, the Commission panel had the opportunity to hear directly 

01249.98556.KBB.3549077.10 
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from three representatives of ARN along with the BCTC Project Manager.  (The evidence they 

presented will be discussed below.) 

Exhibit B-1, 2007 CPCN Application, p. 127 – 8; 
Exhibit B-25 (Direct Evidence). 

The primary objective of the consultation efforts were to attempt to ensure that the relevant 

Aboriginal groups were and are provided with appropriate information to understand the nature 

of the ILM Project (as it evolved over time) and to receive input from those Aboriginal groups 

on the ILM Project.  One of the aims was to ensure that the potential adverse and beneficial 

effects on Aboriginal interests were clearly understood by the Project team and the relevant 

Aboriginal groups.  A key objective is to carry on discussions aimed at, where possible, 

avoiding, mitigating or otherwise accommodating significant effects on Aboriginal rights and 

interests.   

Much of the early focus was on attempting to ensure that the relevant First Nations were 

provided with appropriate information to understand the alternatives (particularly the UEC and 

5L83 Alternatives), to seek input from those First Nations on the selection of the preferred 

alternative, and to respond, if necessary, to this input regarding BCTC’s choice between 

alternatives.  As consultation progressed, the efforts have shifted to attempting to identify 

potential effects of the 5L83 Alternative on First Nations rights and interests and to avoid or 

mitigate, if possible, significant effects on these interests.  Where effects cannot be fully avoided 

or mitigated, BC Hydro has sought to accommodate First Nations interests through Impact 

Benefit Agreements and other potential opportunities associated with the ILM Project. 

Exhibit B-1, 2007 CPCN Application, Section 8.2.4, p. 129; 
Exhibit B-3-1, Section 1.1, p. 6; 

V. 4, p. 191, ln. 6-10 (BC Hydro Opening Statement) 

Given the large number of Aboriginal groups potentially interested in the ILM Project, BC 

Hydro established a team of field coordinators.  The role of the field coordinators is to consult 

and build relationships with Aboriginal groups on behalf of BCTC and BC Hydro.  This would 

include, for example, liaising with Aboriginal groups, sharing Project information, documenting 

and responding to concerns expressed by Aboriginal groups, and relaying relevant information 

concerning Aboriginal issues to other BCTC and BC Hydro team members.  Initially, the field 

01249.98556.KBB.3549077.10 
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coordinators were each assigned a number of Aboriginal groups for whom he or she would have 

primary contact and responsibility.  The field coordinators then established personal contact with 

each of his or her assigned Aboriginal groups and provided them with an ILM Project overview. 

Exhibit B-1, 2007 CPCN Application, Section 8.2.4, p. 129. 

c. A Brief Overview of the Consultation Process  

This section will provide an overview of the consultation process as a whole.  The specific steps 

taken with individual First Nations and Tribal Councils will be discussed below in the relevant 

Appendix. 

While the following overview of the consultation process is fairly concise,  BC Hydro refers and 

relies on the extensive filed evidence describing (in varying levels of detail) the consultation 

process contained in the Supplemental Evidence (Exhibit B-3-1) and the narratives (Exhibits B-

11, B-12 and B-13, response to BCUC IR 1.1.1).  BC Hydro does not believe there is a need to 

review much of this evidence here in detail as the “facts” of what happened often appear to be 

largely uncontroversial.  (Notwithstanding, as discussed below, BC Hydro does believe there is 

value in the Commission making detailed factual findings regarding the events during the 

consultation program, given that the Commission has exclusive jurisdiction to make factual 

determinations.) 

Where First Nations took issue with factual issues, they tended to comment on it in their 

evidence.  

20 

21 

22 

23 

24 

25 

26 

27 

The Consultation Process from August 2006 to August 2008 

Initial contact with First Nations was made by the BC Hydro coordinators.  The majority of these 

contacts were made in or about August of 2006.  Contact was made with the First Nations 

initially identified as potentially having an interest in the UEC Alternative or the 5L83 

Alternative.  As more First Nations and Tribal Councils were identified as being potentially 

affected by the UEC or 5L83 Alternatives, BC Hydro began consultation with these First Nations 

and Tribal Councils. 

Exhibit B-3-1, Supplemental Evidence, p. 22-23. 

01249.98556.KBB.3549077.10 
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In August through October of 2006, BC Hydro coordinated a series of face�to�face meetings 

with various First Nations in order to introduce itself, the ILM Project, and to provide an 

overview of the transmission reinforcement alternatives, including the 5L83 Alternative and the 

UEC Alternative.  A presentation entitled “Interior – Lower Mainland Project First Nations 

Briefing October 2006” was made and/or presented to the majority of these First Nations.  

During these meetings, First Nations were also given a copy of a BC Hydro/BCTC document 

entitled “Electricity Supply Challenges Interior to Lower Mainland.”  These meetings and 

documents discussed and identified a number of alternatives for reinforcing the transmission 

system, including: 

(a) Upgrade existing infrastructure (the UEC Alternative); 

(b) Construct a new 500 kV transmission line between the Nicola Substation and the 

Meridian Substation (the 5L83 Alternative); 

(c) Rely on non-wire options such as local generation and conservation; and 

(d) Do nothing. 

The Electricity Supply Challenges document also made it clear that: 

Before making a decision on how to improve the transmission 
system, BC Hydro will consult with affected First Nations about 
all of the options.  BC Hydro would like to hear your thoughts as 
well as how you would like to be consulted and what further 
information you require. 

Exhibit B-3-1, Supplemental Evidence, p. 24-28 and Appendix D and E. 

The two primary alternatives considered were the UEC Alternative and the 5L83 Alternative.  

The “non-wires” alternatives were included since they frequently arose in the context of 

discussions as to whether there were alternatives to transmission lines.  The “do nothing” 

alternative, while it did not appear to be viable, was included as a “benchmark.” 

V.7, p. 799, ln. 14 to p.804, ln. 11. 

01249.98556.KBB.3549077.10 
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Between November 2006 and January 2007, BC Hydro wrote to First Nations and Tribal 

Councils offering initial capacity funding for commenting on the transmission alternatives, the 

draft Terms of Reference for the Environmental Assessment process, and participating in review 

studies.  The letter offered initial capacity funding of $10,000.  While BC Hydro committed to 

offering initial capacity funding, BC Hydro also noted the value of entering into a formal 

consultation and capacity funding agreement with First Nations and included a draft agreement 

for discussion purposes.  The draft agreement, entitled “Options Definition Phase” offered 

capacity funding to establish a framework for consultations, and provide the necessary capacity 

to First Nations to participate in a consultation process.  The offer of $10,000 initial capacity 

funding was not linked to the terms of the draft capacity funding agreement.   

Exhibit B-3-1, Supplemental Evidence, p. 28-34 and Appendix H, I, J, K and L; 
V.4, p. 342, ln. 16 to p.343, ln. 4. 

From November 2006 through February 2007, BC Hydro conducted a second round of meetings 

with First Nations to review the draft 5L83 Alternative Project Description, discuss capacity 

funding arrangements, and review the regulatory processes.  A presentation entitled “Interior to 

Lower Mainland Transmission Reinforcement Project November 2006” was presented at most of 

these meetings.  The presentation and meetings discussed the reinforcement options, including 

the UEC Alternative and 5L83 Alternative.  BC Hydro and/or BCTC noted that the preferred 

reinforcement alternative would be chosen in May of 2007 and noted that the selection of the 

preferred alternative would be based on a number of factors, including First Nations’ input.  

Overall, during these meetings, many First Nations expressed no views or preference regarding 

the selection between alternatives.  Among those First Nations that did express a view, the 

majority of First Nations that were potentially affected by the UEC Alternative preferred the 

5L83 Alternative. Conversely, the majority of First Nations that were potentially affected by the 

5L83 Alternative preferred the UEC Alternative. 

Exhibit B-3-1, Supplemental Evidence, p. 34-39 and Appendices M through P; 

In December of 2006, given the long lead time required for transmission projects, BCTC filed a 

Project Description for the 5L83 Alternative with the BC Environmental Assessment Office 

(BCEAO), which commenced the pre-application phase of the environmental assessment process 

01249.98556.KBB.3549077.10 
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for the 5L83 Alternative.  The Project Description made it clear that the selection of the preferred 

alternative had not yet occurred: 

If the new transmission line option is not selected as the preferred 
alternative, BCTC will withdraw this option from the 
Environmental Assessment process. 

Exhibit B-26, page vii. 

Third and fourth rounds of meetings took place between January and April of 2007.  The purpose 

of these meetings was to continue to attempt to receive input on the UEC and 5L83 Alternatives, 

discuss capacity funding agreements, obtain initial input on the draft BCEAO Section 11 

Procedural Order (for the 5L83 Alternative), obtain initial input on the draft Terms of Reference 

(again, for the 5L83 Alternative), and to discuss the participation of First Nations in requisite 

studies. 

Exhibit B-3-1, Supplemental Evidence, p. 39-42 and Appendices O, Q and R. 

On or about February 6, 2007, BC Hydro sent a letter to First Nations to encourage them to 

attend the initial BCEAO Working Group meeting and to offer funding to prepare for and attend 

the 21 February 2007 meeting. 

B-3-1, Supplemental Evidence, p. 42 and Appendix S.  

On February 21, 2007, the BCEAO Working Group meeting was held.  At the meeting, the 

BCEAO made a presentation on the provincial environmental assessment process and the 

Canadian Environmental Assessment Agency made a presentation on the federal environmental 

process. It was noted that, at that point in time, it remained to be determined whether a federal 

environmental assessment review would be required, but that, if it was, the federal and provincial 

processes would be harmonized.  Also at the meeting, an information binder including the 5L83 

Alternative Project Description, the draft Terms of Reference, and the February 21, 2007 Project 

Overview Presentation was provided to attendees. BCTC gave a PowerPoint presentation of the 

Overview and presented information on the UEC and 5L83 Alternatives. BCTC also showed 

maps of the UEC and 5L83 Alternatives and the transmission system. Numerous photos were 

also shown.  BCTC noted that the 5L83 Alternative would follow an existing corridor for most 

01249.98556.KBB.3549077.10 
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of the route.  BCTC indicated that it would decide on the preferred reinforcement alternative in 

May of 2007. BCTC went on to explain that, should the UEC Alternative be selected, BCTC 

would withdraw its filing for the 5L83 Alternative from the BCEAO process.  

Exhibit B-11 (Narratives); 
Exhibit B-3-1, Supplemental Evidence, p. 43-47 and Appendices T and U. 

BC Hydro subsequently provided hard copies of the Working Group meeting materials to those 

First Nations that were unable to attend the Working Group meeting and offered to provide 

capacity funding for them to review the materials.  

Exhibit B-11 (Narratives);  
Exhibit B-3-1, Supplemental Evidence, p. 44; 

Exhibit B-20, Rebuttal Evidence, A-14. 

In February 2007, to help inform the selection of the preferred alternative, Golder Associates 

Ltd. (Golder), BCTC’s environmental contractor, initiated work on an archeological overview 

assessment (AOA).  At the request of First Nations (who viewed AOA as ‘too narrow’), BCTC 

agreed to expand the scope of the work to be a heritage overview assessment (HOA) of the 5L83 

Alternative, as well as for the portion of the UEC Alternative on 5L41 from Yale Creek to the 

Clayburn Substation.  (This portion of the UEC Alternative was included because the Stó:lō 

Tribal Council requested that the study include the potion of the UEC Alternative in Stó:lō 

traditional territory and BCTC agreed.)  The HOA included archaeological, Traditional Use 

Study (TUS), historical, and paleontological components.  A heritage overview assessment is a 

planning and evaluation process for predicting the significance of potential effects of proposed 

projects on known heritage resources, and to assist in the early identification of measures to 

avoid, reduce or otherwise mitigate potential project effects.  The purpose of obtaining this report 

was to help inform the decision by BCTC between the 5L83 and UEC Alternatives.  BCTC also 

requested that Golder attempt to implement Services Agreements with First Nations to ensure 

that all reasonable opportunities for participation were made available to First Nations.  The 

Services Agreement established the capacity of the relevant First Nations group to provide 

services and promoted the safety of their people. Opportunities identified included participation 

in the environmental assessment such as biophysical fieldwork teams, socio-economic 

01249.98556.KBB.3549077.10 
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community baseline tasks, traditional land use studies, archaeological fieldwork, and provision 

of facilities, catering services and equipment as needed. 

Exhibit B-3-1, Supplemental Evidence, p. 47-50; 
Exhibit B-10, response to Coldwater IR 1.2 and 1.8; 

V.5, p. 537, ln. 18 to 24. 

In February and March of 2007, a series of Community Open Houses were held.  First Nations 

were invited to attend the Community Open Houses and were also offered separate Open Houses 

or presentations.  However, no First Nations requested separate Open Houses or presentations. 

Exhibit B-3-1, Supplemental Evidence, p. 50-51. 

In March 2007, BC Hydro again offered to provide capacity funding and distributed simple letter 

agreements again offering initial capacity funding of $10,000.  These letters (in contrast to the 

initial offer letters of November 2006) provided a number of bullet points describing the tasks 

for which the money could be used.  As Mr. Anderson explained, “how those points arose were 

primarily in response to the feedback we were getting from First Nations at the time.”  One of 

the points addressed in the letters expressly asked First Nations to provide input, either written or 

verbal, on the transmission reinforcement alternatives. 

Exhibit B-3-1, Supplemental Evidence, p. 31-34 and Appendices K and L; 
V.5, p. 525, ln. 7 to 15. 

From March through May 2007, BC Hydro continued to communicate and personally meet with 

those First Nations who could potentially be affected by either the UEC Alternative or the 5L83 

Alternative.  Discussion and/or materials presented or available at the meetings included 

consideration of the two reinforcement alternatives and the potential effects of the reinforcement 

alternatives on First Nation communities. 

Exhibit B-3-1, Supplemental Evidence, p. 51-52. 

In or about early March of 2007, the BCEAO circulated a draft Section 11 Procedural Order for 

the environmental assessment process for the 5L83 alternative for comment to the 60 First 

Nations and 7 Tribal Councils that were ultimately listed in the Section 11 Procedural Order.  

Also, in or about March and April of 2007, the BCEAO and BC Hydro distributed draft Work 

01249.98556.KBB.3549077.10 
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Plans to the 60 First Nations and 7 Tribal Councils who potentially could be affected by the 

5L83 Alternative for the discipline-specific studies that would take place as part of the 

environmental assessment process of the 5L83 Alternative, if this was chosen as the preferred 

alternative, to obtain First Nations’ input on the draft Work Plans. The draft Work Plans 

provided detailed information regarding the discipline-specific studies described in the draft 

Terms of Reference. 

Exhibit B-3-1, Supplemental Evidence, p. 52. 

In addition to other communications and meetings, First Nations were provided with ILM Project 

Updates as they were released to ensure that the First Nations remained informed and up-to-date 

on Project activities and the progress of the CPCN and environmental assessment processes.  

ILM Project Update No. 1 was distributed the week of 9 April 2007.  The Project Update noted 

that BCTC was studying alternatives to reinforce the capacity of the transmission system 

between the Interior and the Lower Mainland and noted that this reinforcement was necessary in 

order to meet the electricity needs of growing communities. The Project Update No. 1 also 

provided a brief description of the two primary alternatives being considered at the time: 1) the 

UEC Alternative; and 2) the 5L83Alternative.  The Project Update explained BCTC’s goal of 

ensuring that it understood public perspectives before selecting a preferred alternative and noted 

that BCTC is committed to developing mutually beneficial relationships with First Nations, 

stakeholders and the communities in which it operates.  The Project Update also provided a 

summary of the February/March 2007 Community Open Houses. 

Exhibit B-3-1, Supplemental Evidence, p. 52-53 and Appendix V. 

During the various meetings, presentations and other processes described above, BCTC and/or 

BC Hydro requested feedback from First Nations and Tribal Councils on their preferred 

reinforcement alternative and the reasons for this preference.  Many First Nations did not express 

any preference.  A few First Nations that were affected only by one of the alternatives verbally 

expressed a preference for the alternative that did not affect them.  Only one First Nation (a non-

intervenor) provided a written response.   

Exhibit B-3-1, Supplemental Evidence, p. 53-55. 

01249.98556.KBB.3549077.10 
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In May of 2007, BCTC chose the 5L83 Alternative as the preferred alternative.  The choice was 

to seek the necessary regulatory and environmental approvals for the 5L83 Alternative as the 

preferred alternative for reinforcing the Interior to Lower Mainland transmission system.  It was 

not (and could not be) a decision “to proceed” with the 5L83 Alternative.  The choice of the 

5L83 Alternative as the preferred alternative was made in a staged process as follows: 

1. In early May 2007, BCTC’s Project Manager for the ILM 
Project, on behalf of the ILM Project team and the VP Major 
Projects, made a recommendation to the BCTC Executive to 
proceed with: (a) the full scope of Definition Phase activities for 
the 5L83 Alternative; and (b) filing an application for a Certificate 
of Public Convenience and Necessity (CPCN) for the 5L83 
Alternative with the BC Utilities Commission.  The Project 
Manager also recommended continuing to consider and analyze 
alternatives to the extent required. 

2. On 4 May 2007, the BCTC Executive, which is comprised of the 
President, Vice Presidents, and CFO of the Corporation, approved 
the Project Manager’s recommendation.  The BCTC Executive 
also approved proceeding with the following further 
recommendations made by the Project Manager and VP Major 
Projects, including requesting Board approval for Definition Phase 
funding and proceed with a CPCN Application; 

3. On 23 May 2007, the BCTC Board of Directors approved 
additional Definition Phase funding and proceeding with a CPCN 
Application. 

BCTC also came to the decision that the alignment of the 5L83 Alternative would not cross 

reserve lands. 

Exhibit B-3-1, Supplemental Evidence, p. 53-55; 
Exhibit B-10, response to Coldwater IR 1.1. 

Leading up to the selection process, BCTC actively considered alternatives to the 5L83 

Alternative, including “non-wires” alternatives, which would have avoided the impacts 

associated with transmission lines.  The “non-wires” alternatives were ruled out through a 

screening process since 1. “Do-Nothing” would not meet planning or operating criteria; and 

2. “Coastal Generation/DSM Alternatives” would not enable BCTC to provide reliable 

transmission service under forecast load/resource scenarios.  Among the transmission line 

alternatives, all alternatives other than UEC and 5L83 were screened out for various reasons.  
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The remaining alternatives, UEC and 5L83, were analyzed in further detail, including 

consultation with First Nations who, as discussed above, had been offered initial capacity 

funding to participate in consultation efforts and provide input on the selection among 

alternatives.   

BCTC also considered the HOA of the 5L83 Alternative and a portion of the UEC Alternative 

(included at the request of Stó:lō Research and Resource Management Centre on behalf of, inter 

alia, the Stó:lō Tribal Council).  In the HOA, Golder did not identify any known archaeological, 

traditional use, historic and palaeontological issues that could not be avoided or otherwise 

mitigated through the implementation of best management practices and other appropriate 

management activities.  Golder contacted a number of First Nations regarding the HOA.  

By May 2007, it had become clear that neither the UEC or 5L83 Alternatives would have broad 

First Nations support generally—although 5L83 could be designed to avoid crossing Indian 

Reserves.  In contrast, the UEC Alternative would, by necessity, require work on 14 Indian 

Reserves set aside for 10 First Nations.  Although the route alignment for the 5L83 Alternative 

had not been settled by this time, BCTC also came to the decision that the alignment of the 5L83 

Alternative would not cross reserve lands. 

When evaluating the project alternatives, BCTC did consider whether potential impacts could be 

avoided, mitigated or otherwise accommodated.  BCTC’s conclusion was that both alternatives 

would cause impacts but, for both alternatives, avoidance, mitigation or other accommodation 

was feasible.  BCTC identified that in moving forward with one alternative (regardless of which 

one) further consultation would be required to more fully understand the potential impacts and 

options for avoidance, minimization or other accommodation. 

Exhibit B-10, response to Coldwater IR 1.2, Attachment 5, p. 7; 
Exhibit B-10, response to Coldwater IR 1.8; 

Exhibit B-3-1, Supplemental Evidence, p. 55. 

On or about 6 June 2007, BC Hydro notified First Nations and Tribal Councils that BCTC had 

decided that it would seek the necessary approvals for the 5L83 Alternative.  BC Hydro indicated 

that BCTC would be required to present its assessment of the alternatives in its application for 

the Commission and that the Commission had the final decision-making authority on whether to 
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approve BCTC’s recommended solution.  BC Hydro also indicated that BCTC would be required 

to complete the full EAO process, including the pre-application and application review stages for 

an Environmental Assessment Certificate.  BC Hydro confirmed that “First Nations consultation 

is an important component of this project.” 

Exhibit B-3-1, Supplemental Evidence, p. 53-55 and Appendix W. 

On 31 May 2007, the BCEAO issued the Section 11 Order for the ILM Project, ordering that the 

environmental assessment process for the ILM Project, including consultation with First Nations, 

be conducted according to the scope, procedures and methods set out in the Schedules attached 

to the Section 11 Order.   

Exhibit B-3-1, Supplemental Evidence, p. 55 and Appendix X. 

On June 1, 2007, BCTC submitted revised terms of reference and discipline specific work plans 

to the BCEAO.  The BCEAO allowed a 30-day public comment period; however, as discussed 

below, the BCEAO extended the comment period for First Nations with the aim or receiving 

comments prior to the next Working Group meeting on September 20, 2007.  (Also as discussed 

below, at the request of the First Nations at the Working Group meeting, the BCEAO agreed to 

further extend the time for First Nations to submit their comments concerning the draft Terms of 

Reference to November 2, 2007.) 

Exhibit B-1, 2007 CPCN Application, p. 96-97; 
Exhibit B-3-1, Supplemental Evidence, p. 62-63. 

Project Update No. 2 was distributed to all 60 First Nations and 7 Tribal Councils during the 

week of 4 June 2007.  Project Update No. 2 highlighted BCTC’s decision on the preferred 

alternative, the public comment period for the draft EAC Terms of Reference, and the schedule 

of Open Houses for June 2007.  

Exhibit B-3-1, Supplemental Evidence, p. 55 and Appendix Y. 

A series of further Community Open Houses were also held in June of 2007.  The Open Houses 

were held in Merritt on June 12, Kent on June 13, Coquitlam on June 14, Spuzzum on June 19, 

and Mission on June 20.  Consistent with the February 2007 Community Open Houses, First 
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Nations were invited to attend the Community Open Houses and were also offered separate Open 

Houses or presentations.   No First Nations requested separate Open Houses or presentations. 

Exhibit B-3-1, Supplemental Evidence, p. 56. 

Capacity funds were and continue to be made available for First Nation participation in the 

review of the ILM Project.  Throughout the spring and summer of 2007, BC Hydro continued its 

efforts to have First Nations and Tribal Councils enter into formal capacity funding agreements. 

On 25 July 2007, BC Hydro distributed a draft Comprehensive Capacity Funding Agreement to 

First Nations and Tribal Councils for their review. 

BC Hydro sought to agree on Comprehensive Capacity Funding Agreements with those First 

Nations who BC Hydro believed could potentially be most heavily affected by the Project.  The 

Comprehensive Capacity Funding Agreements, as amended following input from the respective 

First Nations, were intended to provide specific funding for the First Nation to participate and 

cooperate fully and in a timely manner including the preparation and delivery of any concerns, 

issues, reports, submissions, or comments respecting the Project.  For First Nations with whom 

BC Hydro did not manage to negotiate Comprehensive Capacity Funding Agreements, 

alternative and/or more limited arrangements were sometimes possible. 

Exhibit B-3-1, Supplemental Evidence, p. 56-60 and Appendix Z. 

BC Hydro and BCTC also began efforts to engage First Nations in Traditional Use Studies.  On 

or about August 10, 2007, a letter was sent to First Nations and Tribal Councils requesting a 

meeting to discuss the collection of Traditional Use information for the area that could 

potentially be affected by the ILM Project.  In response to the 10 August 2007 letter, a number of 

First Nations agreed to undertake Traditional Use Studies (TUS). The majority of these TUS 

were commenced in 2007 / 2008.  In most cases TUS work was undertaken as part of a broader 

capacity funding agreement; however, in certain circumstances, BC Hydro agreed to fund a First 

Nation to do TUS work through separate (TUS-specific) contractual arrangements. 

Exhibit B-3-1, Supplemental Evidence, p. 60-62 and Appendices AA and BB. 
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Project Update No. 3 was distributed to all First Nations and Tribal Councils during the week of 

20 August 2007.  It provided a summary of the issues raised during the June Community Open 

Houses, the status of the environmental assessment process, highlighted that BCTC would be 

filing a CPCN application with the Commission, and provided a link to the Commission’s 

website for information on how to participate in the CPCN process. 

Exhibit B-3-1, Supplemental Evidence, p. 62 and Appendix CC. 

On 20 September 2007, a second BCEAO Working Group meeting took place. All First Nations 

and Tribal Councils were invited to this meeting.  Discussion at the meeting included the current 

status of the BCEAO process, Project route and right-of-way requirements, right-of-way clearing 

and considerations, field study updates, and discussion of the draft Terms of Reference.  Also as 

discussed above, at the request of the First Nations at the Working Group meeting, the BCEAO 

agreed to extend the time for First Nations to submit their comments concerning the draft Terms 

of Reference to November 2, 2007.  Hard copies of the materials were provided to all First 

Nations and Tribal Councils whether they attended or not.  A session on the Agenda was also 

devoted to First Nation consultation.  At the meeting, First Nations noted the importance of 

consultation on the Project and the accommodation of First Nations’ interests.  A copy of the 

most recent Project Description was distributed.   

Exhibit B-3-1, Supplemental Evidence, p. 62-64 and Appendix DD. 

Throughout the period from May 2007 to November 2007, BC Hydro and BCTC continued 

meetings with First Nations and Tribal Councils.  

Exhibits B-11, B-12 and B-13, response to BCUC IR 1.1.1 (Narratives) 

On November 5, 2007, BCTC filed its CPCN Application for the 5L83 Alternative.  Prior to the 

ILM CPCN Application in November 2007, BCTC had identified and discussed a number of 

means to avoid and mitigate potential impacts of the ILM Project on First Nations’ aboriginal 

rights and title including: 

(a) BCTC identified a reference route for the 5L83 Alternative for 
use in the ILM CPCN Application that avoided crossing any Indian 
Reserves. 
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(b) The reference route chosen was, to the greatest extent possible, 
parallel to existing transmission lines and utilized existing right of 
way. Utilizing this reference route mitigated/minimized the 
potential impact (as compared to the establishment of a new linear 
right of way with associated access). 

(c) BCTC identified a potential tower design for use in forested 
and urban areas, a delta tower configuration, which would reduce 
right of way and clearing requirements from those that would be 
required using a traditional flat tower design which is in place in 
the rest of the 500 kV transmission system. 

(d) At the time of the CPCN Application to the BCUC, BCTC 
knew that the work required at the Nicola and Meridian 
Substations could be undertaken within the existing fenceline, – in 
contrast to an HVDC line, another alternative being considered, 
which would have required a major expansion to the Nicola and 
Meridian Substations. 

(e) BC Hydro offered First Nations comprehensive capacity 
funding to support work to aimed at the identification and 
refinement of any potential adverse impacts from the 5L83 
Alternative. 

(f) BC Hydro offered First Nations the opportunity to undertake a 
Traditional Use Study to help identify any potential adverse 
impacts from the 5L83 Alternative.  

(g) At the time of the CPCN Application to the BCUC, Golder 
Associates was performing an environmental assessment for the 
entire ILM corridor from Nicola Substation to Meridian Substation 
including various route alignment options. 

Exhibit B-10, response to Hwlitsum 1.6 and Coldwater IR 1.8. 

Project Update No. 4 was distributed the week of 30 November 2007 to First Nations.  It 

provided a description of the ILM Project regulatory review process, including the Notice of 

Application and Procedural Conference issued by the Commission which outlined the public 

participation process for the Commission’s review of the CPCN Application.  Project Update 

No. 5 was distributed the week of 25 February 2008 to First Nations.  It provided an update on 

the Commission regulatory review process and the Community Input Sessions scheduled by the 

Commission in three locations: Merritt, Harrison Hot Springs, and Coquitlam.  It also included a 
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copy of the Notice of Community Input Session advertisement which was published in local 

newspapers.  

Exhibit B-3-1, Supplemental Evidence, p. 64 and Appendices EE and FF. 

BCTC worked with First Nations to determine a preferred route alignment to be submitted in the 

EAC Application. Although approximately 70% of the proposed ILM Project route is on existing 

ROW, a number of route alignment options existed in other areas and, in particular, three areas 

along the proposed route were identified in early 2008 as having route alignment options.  First 

Nations’ comments, input, and participation in the consideration of route alignment options and 

the selection of the preferred route were important components of the selection process that took 

place in the period of March to July 2008.  Environmental and engineering considerations also 

factored into the selection of the preferred route.  In early March 2008, BC Hydro advised First 

Nations that BCTC needed to finalize a preferred route alignment in three areas and was seeking 

First Nations input into the decision on the preferred alignment.  Two Open Houses on the route 

alignment options were held for First Nations only in March 2008.  A series of meetings were 

scheduled with First Nations directly affected by the route alignment options.  Following 

presentation to and consultation with the First Nations, BCTC selected the preferred route for 

two of the three areas (the two areas in the upper and lower Fraser Canyon). 

Exhibit B-3-1, Supplemental Evidence, p. 64-67 and Appendices GG through II. 

First Nation input was important to the selection of the route alignment (and also important in 

identifying which First Nations to engage with about the route alignment): 

MS. HOLLAND: A: …it was Chief Aljam [of Coldwater] who 
said, "In terms of the route alignment decision, you actually need 
to be talking to our sister band, Boston Bar." So from a route 
alignment perspective, Chief Aljam basically said, you know, not 
so much for us to comment on the Anderson, that's really for 
Boston Bar. On the TU, broader, we need -- and we haven't had 
time to do the traditional work. And my response to Chief Aljam 
and to Mary Sandy was, and I described this a little bit earlier, 
when you have detailed TU and it can start to inform where can 
you put towers, do you need to move the line and make 
adjustments slightly, I said, we still have time to do that. We 
haven't done detailed design on the project yet. We haven't 
established how tower locations. So we still want to work with you 
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on traditional use information, we still need it, it's still important 
for the overall design of the project. 

But in terms of the route alignment selection, Chief Aljam said to 
me, Boston Bar's information will outweigh ours in making that 
decision. It's – it will be of more import to them, they are closer to 
that area. 

MR. KIRCHNER: Q: And the Boston Bar hadn't done their TUS 
yet either, they were involved with Coldwater in the same TUS. 

MS. HOLLAND: A: They hadn't done their TU, but we had a very 
good meeting with them on the route alignment, and because they 
had been out in the field, both the chief and one of the members 
from the community were able to identify for us one of the route 
options that they didn't like was a cultural historical trail that they 
used to use to go over to Coldwater. And they said, "We'd really 
like you not to build the line there, because historically that is an 
area that we did use, and there is culturally modified trees in that 
area." So without even having undertaken their TU yet, they were 
able to give us a lot of information and it was because of Boston 
Bar that we are proposing the east side of the Anderson for the 
route for the project. 

MR. KIRCHNER: Q: For the Coldwater, though, even though they 
had said "Go talk to Boston Bar," they nevertheless said that they 
couldn't provide meaningful input into species such as wildlife, 
plants and endangered species until they had done their TUS. 

MS. HOLLAND: A: At this stage of the project, and we said, "We 
still have time, and we still want you to undertake the TU. And we 
still -- we can still move forward with that." 

MR. KIRCHNER: Q: But by then, it would only – that would only 
affect the location of towers, it wouldn't affect the route alignment 
decision. 

MS. HOLLAND: A: It was Coldwater who said the route 
alignment decision, and the Anderson, is not for us, please talk to 
Boston Bar.  

MR. KIRCHNER: Q: Did he say -- 

MS. HOLLAND: A: We will defer to Boston Bar's input on the 
route alignment decision in the Anderson area. 

MR. KIRCHNER: Q: All right. 
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MS. HOLLAND: A: What Coldwater was interested in, very much 
so, and it did affect them, was the Coquihalla/Coldwater River 
crossing, and subsequently in July we have Chief Aljam and our 
overhead design engineers standing on the side of the highway 
with Mark Lapointe, our overhead design engineer, explaining to 
Chief Aljam where he can and can't go. And then we have a 
subsequent meeting in Chief Aljam's office to talk about that, and 
Chief Aljam's concerns are around snowdrift fencing, cattle, can -- 
if we do need to go on the side hill and take up additional right-of-
way, can Chief Aljam have special seeding laid down that's more 
conductive -- better cattle feed. And those are the kinds of 
discussions we're having with him. He said, along the areas, there's 
old hunting cairns and that those would be discovered once the 
archaeological impact assessment for that area had been 
completed. But Aljam, Chief Aljam, didn't have major concerns 
about us trying to squeeze it onto right-of-way on unstable slopes 
versus going on to the new right-of-way on the side hill. And those 
were the discussions. But in terms of the big route option decision 
and the Anderson, Chief Aljam said "Go to Boston Bar." And we 
did talk to Boston Bar. 

V.9, p.1228, ln.1 to p.1232, ln.10 

On May 23, 2008 the BCEAO approved the Terms of Reference, which set out the required 

content for the Application for the Environmental Assessment Certificate.  On 19 June 2008, 

First Nations were sent hard copies of the drafts of 17 of 18 discipline-specific technical reports 

that were prepared for the Environmental Assessment process.  (The 18th report was the 

Archaeological Impact Assessment report.)  These draft reports were released to: (a) provide 

First Nations with an early opportunity to review and comment on ILM Project assessment 

information, thereby reducing the time pressure during the EAC Application review stage; and 

(b) to seek early feedback and comments from the First Nation members of the Working Group 

so as to prepare an application that was as comprehensive and complete as possible.  BCTC 

requested written preliminary comments on the draft discipline-specific technical reports by July 

31, 2008 so that comments could be incorporated into the final version of the EAC Application.  

BC Hydro field coordinators contacted First Nations to confirm receipt of the materials and to 

inquire about any further capacity funding needed to carry out a preliminary review of the 

reports and the Environmental Assessment Certificate Application.  In response to a request by 

some First Nations, on July 31, 2008 First Nations were sent a letter attaching a summary of the 

17 draft discipline specific technical reports. 
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Exhibit B-3-1, Supplemental Evidence, p. 67-68 and Appendices JJ (revised) through LL; 
Exhibit B-10-9-1, Attachment 1 (Draft Report on Fisheries and Aquatic Habitat Assessment); 

Exhibit C9-7, SHAC response to BCUC IR 5.1, p.7-8. 

On or about July 16, 2008, a draft copy of Section 2.3 – First Nations Consultation – of the EAC 

Application was sent to all First Nations and Tribal Councils.  The draft contained a summary of 

consultations with First Nations carried out in relation to the ILM Project and a proposed 

consultation plan for consulting with First Nations during the EAC Application review stage.  

First Nations were encouraged to submit any comments they had on the draft. 

Exhibit B-3-1, Supplemental Evidence, p. 69-70 and Appendix MM. 

On August 5, 2008, the Commission issued its decision on the CPCN for the 5L83 Alternative.  

Since the date of the Commission’s Decision, BC Hydro has continued their consultation efforts 

with First Nations and Tribal Councils. BC Hydro and BCTC continue to seek to identify: 

(a) any specific Aboriginal interests which may be potentially affected by the Project, as 

identified in Aboriginal interest and use studies, traditional use studies or other sources of 

information; and (b) measures to avoid or mitigate the potential adverse effects and/or to 

otherwise address or accommodate the First Nations’ interests. 

Exhibit B-3-1, Supplemental Evidence, p. 75-76. 

d. A Suggested Approach to “Facts” of the Consultation Process and 
Evidentiary Sources 

The foregoing section has attempted to provide only a brief overview of the consultation process; 

however, the Appendices provide greater detail in respect of each of the First Nation intervenors.  

BC Hydro believes there is value in the Commission making detailed factual findings regarding 

the events during the consultation program, given that the Commission has exclusive jurisdiction 

to make factual determinations.   

The Commission has had an unprecedented opportunity to hear directly from the individuals and 

First Nations involved in the consultation process.  In addition, the Commission has had time and 

opportunity to review and digest the voluminous documentary record that has been assembled 

and produced during this hearing.  BC Hydro believes that, having been through this lengthy and 
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time-consuming exercise, the Commission should approach the task of making factual findings 

in this case systematically in a detailed manner.   

The Commission has exclusive jurisdiction to make factual findings.  Section 79 of the UCA 

provides: 

The determination of the commission on a question of fact in its 
jurisdiction … is binding and conclusive on all persons and all 6 
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courts. [Emphasis added].  

Parties can only seek leave to appeal to the Court of Appeal under section 101 of the UCA on a 

question of law or jurisdiction.  If leave to appeal is sought, it may be by only one or a limited 

number of First Nation intervenors.  Accordingly, it may be useful if the facts in respect of each 

First Nation intervenor were canvassed and recited separately (notwithstanding the potential or 

likelihood for overlap and repetition) given that the relevant factual record for the Court of 

Appeal may only apply to one or a limited number of First Nations.   

The details of the evidence in respect of individual First Nation Intervenors will be addressed 

separately in the relevant Appendix.  The remainder of this section will address some general 

comments about the evidentiary sources the Commission may rely on for factual findings.  
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Documentary Evidence 

For the events of individual meetings, BC Hydro submits that the meeting notes produced by BC 

Hydro and BCTC provide the best contemporaneous evidence of what occurred at individual 

meetings.  While these notes were generally not reviewed by First Nations (prior to these 

proceeding), BC Hydro submits that the oral hearing did not cast any serious doubt upon the 

accuracy and/or reliability of these notes.  In fact, many First Nations relied on and cited the 

notes in their own evidence.  Even for the notes provided by way of Rebuttal Evidence (Exhibit 

B-20), First Nations had a full opportunity to test and/or challenge the contents.  BC Hydro 

submits that the (contemporaneous) notes should be given greater weight than the recollection of 

witnesses (indirect evidence or orally on the witness stand) years after the event. 

In terms of summaries, BC Hydro submits that the preferred source should be the “narratives” 

provided in respect of each First Nation intervenor (in response to BCUC IR 1.1.1).  These 
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narratives provide greater detail than any other summary source regarding various meetings and 

communications.  With only a very small number of limited exceptions, the narratives were 

proven during the course of the hearing to be robust and accurate summary of the consultation 

process.1  No cross-examiner seriously challenged the validity of any of the consultation 

narratives.  Many First Nations Intervenors referred to them and/or relied on them in providing 

evidence. 

BC Hydro submits that, while the narratives should be the preferred summary source of factual 

findings, the Consultation Logs also provide supporting evidence.  The Consultation Logs, while 

clearly less than perfect, provide a similar (although less detailed) overview of the consultation 

process with First Nation Intervenors.  The flaws revealed in the Consultation Logs during the 

hearing process are relatively minor and, when viewed in context, understandable.  As was 

explained by the BCTC/BC Hydro witness panel, the consultation log entries were made 

concurrently at or around the date of the events recorded.  (V.7, p. 824, ln.14 to 18)  During the 

course of the oral hearing, several cross-examiners pursued lines of questioning regarding 

inaccurate, omitted or duplicate entries in the Consultation Logs.2  For instance, the consultation 

log was also questioned on the basis that some entries were erroneously duplicated.3  On a few 

occasions, a log entry for a meeting where multiple bands attended was not copied and entered 

into each of the individual corresponding band’s consultation logs.4  Other problems included 

that the description of some entries provided the incorrect means of communication although the 

 

1 The small number of exceptions that came to light were remedied during the course of the hearing.  They were the 
following: 1. A meeting between BC Hydro and STC was omitted from the narrative (and from STC’s evidence).  
BC Hydro subsequently produced notes of the meeting and STC likewise produced its notes of the meeting.  
(Exhibit C3-28 and Exhibit C8-14, respectively; V.6, p.664, ln.18 to p.665, ln.18).  2. A meeting held on October 4, 
2007 with the Coldwater Indian Band was also inadvertently omitted from the narrative.  The meeting notes were 
included in the Rebuttal Evidence (Exhibit B-20, Attachment D-4; V.14, p.2204, ln.6 to 26). 
2 For example, counsel for ONA/UNIB questioned why an entry for a meeting held on December 20, 2006 with the 
Okanagan Indian Band was entered into the log for the Upper Nicola Indian Band when the latter was not in 
attendance at that meeting (V.7, p.841, ln. 23 to p.842, ln.7). 

3 Such was the case with the February 5, 2007 entry in the UNIB log which was an erroneous duplication of the July 
19, 2007 entry (V.7, p.847, ln.12 to p.848, ln. 4). 

4 Such was the case with the April 22, 2008, May 16, 2008, May 23, 2008, and June 17, 2008 meetings attended by 
UNIB (V.7, p.885, ln 3 to p.886, ln.26 and V.7, p.887, ln. 1 to 15). 
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summary description provided clarity on the actual communication form utilized.5  Finally, in a 

small number of cases the log entry was based on an action that, while initiated, was not 

completed.6  None of these flaws undermine the usefulness of the Consultation Logs as 

supporting evidence for the narratives (and as a basis for factual findings by the Commission). 

BC Hydro and BCTC also produced summaries of concerns raised by First Nations and the 

response of BC Hydro and BCTC.  The Supplemental Evidence (Exhibit B-3-1) contained Table 

1-5 (pages 77 to 97), which summarised over one hundred concerns or issues raised by First 

Nations during the consultation process.  Further, in response to BCUC IRs 1.2.1.1 and 1.2.2.1, 

BC Hydro and BCTC produced summaries of concerns or issues raised by individual First 

Nation Intervenors during the consultation process (Exhibit B-14), which ran approximately 175 

pages and included hundreds of concerns and responses.    These summaries were not challenged 

(or even mentioned) by First Nation Intervenors.  BC Hydro submits that these summaries of 

concerns and responses should be accepted.  

14 

15 

16 

17 

Oral Evidence 

The BCTC/BC Hydro witness panel faced cross-examination from all active intervenors 

(including BCOAPO) over the course of approximately 7½ days.  All of them proved to be 

candid, credible and reliable.   

Participation in the Consultation Process 18 

19 

20 

21 

22 

23 

24 
                                                

The Project Manager, Ms. Melissa Holland, demonstrated (along with a remarkable recall of 

events) the extraordinary degree to which BCTC’s Project Manager participated directly in the 

consultation process with First Nations.  Ms. Holland demonstrated the significant amount of 

time she had personally invested in the consultation process (with both intervenors and non-

intervenor First Nation, which manifested itself in a personal knowledge of the individuals and 

issues involved.  Given the large number of First Nations and Tribal Councils involved in the 
 

5 Such was the case with the April 22, 2008 entry in the STC log which was incorrectly described as an email when 
it was in fact a meeting. (V.9, p.1312, ln.12 to p.1313, ln. 7). 

6 Such was the case with the February 22, 2007 entry in the Hwlitsum log.  V. 10, p. 1459, ln. 16 to p. 1460, ln. 11. 
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consultation process for the ILM Project, such a level of personal involvement by the Project 

Manager (as well as senior executives from both BC Hydro and BCTC) reflects the seriousness 

with which the First Nation consultation program was approached by BC Hydro and BCTC. 

Three individuals represented on the witness panel represented BC Hydro ARN—Mr. Anderson, 

Mr. Ross and Mr. Littledale.  Each of these individuals demonstrated how BC Hydro personnel 

fulfilled their different levels of responsibility within the organization.  Again, notwithstanding 

that he was responsible for a large number of projects, Mr. Anderson demonstrated the degree to 

which he had been personally involved in the consultation process for the ILM Project. 

As is obvious, the individuals on the witness panel were only a portion of the large number of 

individuals involved in the consultation process.  Numerous other field coordinators and support 

staff also contributed a substantial and sustained effort.  While they did not appear on the witness 

panel, the BC Hydro/BCTC witnesses spoke to the contributions made by others.  In addition, 

the other field coordinators spoke to their involvement through the notes and records they kept 

that were presented as evidence in this proceeding.  Given the large number of First Nations 

involved, many people were dedicated to the consultation process on an ongoing basis.  Efforts 

were made to minimize turnover; however, given the scope and duration of the project some 

turnover was unavoidable. 

Notable was the degree to which the evidence also demonstrated the high level of direct 

involvement by senior personnel at both BC Hydro and BCTC.  Lyle Viereck, the Director of 

ARN, personally took part in a significant amount of correspondence and direct meetings with 

First Nations.  Similarly, the senior executive levels of BCTC—including Mr. Bruce Barrett, 

Vice President Major Projects, and Mr. John Irving, Vice President, General Counsel—also took 

a direct role in significant meetings with First Nations.   

The involvement of so many people from BC Hydro and BCTC—including extensive 

involvement by the Project Manager and senior people from both BC Hydro and BCTC—

demonstrates the seriousness with which BC Hydro and BCTC approached the consultation 

process with First Nations. 
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I. Trigger(s) for the Duty to Consult 

a. Legal test from Haida 

The Supreme Court of Canada has determined that the Crown’s duty to consult with First 

Nations arises when the Crown (1) has knowledge, real or constructive of the potential existence 

of the Aboriginal right or title and (2) contemplates conduct that has the potential to adversely 

affect it: Haida Nation v. British Columbia (Minister of Forests)7 (Haida). 

It is important to clearly identify the “contemplated conduct” that is at issue in the CPCN 

Application before the Commission. 

b. Identifying the “contemplated conduct” at issue - The Application for a 
CPCN for the ILM Project 

The 2007 CPCN Application was made under section 45 and 46 of the Utilities Commission Act, 

R.S.B.C. 1996, c. 473 (the UCA).  It is this application that brings this matter before the 

Commission and led to the Commission’s decision of August 5, 2008 and led (via the Court of 

Appeal) to the current proceeding.  The various events that occurred between August of 2006 

and August of 2008 were all part of a continuum and should not be viewed as separate, isolated 

decisions that each (separately) trigger a duty to consult. 

Many First Nations Intervernors have appeared to structure their evidence (and BC Hydro 

anticipates them structuring their arguments) around the notion that there are several separate, 

distinct decisions or triggers each of which needs to be addressed in isolation and each of which 

needs to be separately and individually underpinned by adequate consultation and/or 

accommodation.   

The primary decision points that intervenors appear to be focussing on include the following: 

• May 2007 – BCTC choice to seek regulatory approval for the 5L83 Alternative as the 

preferred alternative; 

• November 2007 – BCTC filing of a CPCN application for the 5L83 Alternative; and 
 

7 [2004] 3 S.C.R. 511, paragraph 35. 
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• August 5, 2008 – Commission decision regarding a CPCN for the 5L83 Alternative. 
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First Nation intervenors appear to suggest (and BC Hydro anticipates them arguing) that each of 

these three steps (and perhaps others) require the BCUC to separately focus on and consider the 

nature and extent of consultation and/or accommodation with First Nations. 

BC Hydro believes it is artificial and inaccurate to attempt to characterize these events as 

separate, independent and distinct decisions.   

The Crown conduct being contemplated was “a solution to the lower mainland’s anticipated 

energy shortage.”  (Kwikwetlem, para. 5)  All of the points identified above are part of a 

continuum towards defining and refining the means by which such a solution might be found and 

implemented.  (BC Hydro notes that the proposed solution continued to be defined and refined 

long after the Commission’s decision of August 2008 and will continue to be refined through 

subsequent stages of detailed design and engineering which are either underway now or yet to 

commence.) 
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The May 2007 choice of a preferred alternative was not distinct trigger 

The May 2007 choice of the preferred alternative did not represent any form of definitive point 

of no return for BCTC.  BCTC and BC Hydro continued to be open to further input from First 

Nations regarding the selection of alternatives.   

The evidence is clear that BCTC remained open to receiving such input and if, subsequently, 

information had come to light that was a “show stopper” for the 5L83 Alternative that would 

have been material to BCTC and the May 2007 choice of the preferred alternative could have 

been (and would  need to have been) revisited.  As stated by the Project Manager herself during 

cross-examination on this very issue: 

MS. HOLLAND:  A: We were willing to receive input from 
First Nations post the May decision, and are 
still willing to receive information from First 
Nations, if there is something that could be 
identified that said, "This project can't be 
built."  

V.9, p.1222, ln. 17-21 
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Accordingly, BC Hydro does not believe it is necessary or appropriate to view the May 2007 

choice of a preferred alternative as a distinct and separate Crown decision or Crown conduct that 

needs to be underpinned by appropriate consultation and/or accommodation. 

In the alternative, if the Commission rejects the above submission, the adequacy of the 

consultation process up to the point of the May 2007 selection of the preferred alternative will be 

discussed in Part III and, further the response of the Commission, should the Commission find 

consultation to that point in time to be inadequate, will be discussed in reference to Commission 

Question No. 3.  As will be discussed below, in relation to this alternative argument, BC Hydro 

and BCTC did not receive any request for additional time to consider the selection of alternatives 

before the selection was made.  Further, BC Hydro and BCTC, after the selection was made, did 

not hear any feedback after making the selection of the preferred alternative that indicated that 

First Nations had any complaints about the process. 
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The November 2007 application was not distinct trigger 

In any event, the BCTC May 2007 choice of any preferred alternative was obviously always 

subject to the Commission’s review and decision regarding whether the 5L83 Alternative was in 

fact the appropriate alternative.  As the Commission previously described: 

The CPCN can be thought of as the regulatory step that selects the 
most cost-effective project amongst alternatives… 

Letter L-6-08, Exhibit A-8A, 2007 proceeding, page 5. 

Moreover, in respect of this specific CPCN application, it was the “project concept” and not the 

specific details of a project that were included in the November 2007 Application:  

MS.  HOLLAND:  A:  […] what we said in the CPCN was that we 
were applying for a concept, a project concept and that through 
continued work in the environmental assessment phase and 
continued consultation with First Nations and stakeholders that we 
would essentially make those determinations through the EA 
process, which would be the next piece, the next part of the 
sequence as we’ve been discussing. 

V. 10, p. 1352, ln. 3-10 
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BCTC did not seek approval for any specific configuration of the Project.  Rather, BCTC 

presented evidence on a range of potential outcomes that might occur as a result of ongoing 

review and consultation processes.  The route alignment of the 5L83 line, the location of the 

capacitor station, the location of the transmission towers and other aspects of the project were all 

yet to be determined.8

CPCN Application 2007 (Exhibit B -1 in 2007 proceeding), section 5.0 and 7.0. 

Clearly, the filing of the CPCN Application in November 2007 was not a distinct Crown decision 

that had the potential to adversely affect asserted Aboriginal rights and title.  The selection of the 

appropriate alternative still awaited Commission approval and numerous significant aspects of 

the preferred alternative had yet to be defined.  

Accordingly, BC Hydro does not believe it is necessary or appropriate to view the November 

2007 application to the Commission as a distinct trigger that requires the Commission to assess 

the adequacy of consultation to that point in time.  (Again, in the alternative, if the Commission 

rejects the above submission, the adequacy of the consultation process up to the point of the 

November 2007 application will be discussed in Part III and, further, the options available to the 

Commission, should the Commission find consultation to that point in time to be inadequate, will 

be discussed in reference to Commission Question No. 3.) 

August 5, 2008 – Up to the point of Commission’s decision 18 

19 

20 

21 

                                                

In considering the issues in respect of which the duty to consult is triggered (and the scope and 

content of consultation), the BCUC is responsible for considering only what is necessary up to 

the point of the Commission’s decision.   

 

8 In the result, the BCUC granted a CPCN subject to the condition, inter alia, that BCTC file an Update Report with 
the Commission which included “the result of the EA process and additional Project Definition and Implementation 
work, including final route alignment, environmental commitments and assurances for mitigation, habitat 
compensation, consultation, environmental compliance reporting, undated project cost estimate, the P3 assessment, 
First nations consultation and accommodation status, and anticipated cost impact from results of tenders for major 
components of work” (BCUC Decision, August 5, 2008, p.122). 
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This is the task that was assigned to the Commission by the Court of Appeal at paragraph 70 of 

its decision:  

The question the Commission must decide is whether the 
consultation efforts up to the point of its decision were adequate. 
[Emphasis added.] 
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It is only at this point that the decision-maker (the Commission) who has been given jurisdiction 

to review and determine the “solution to the lower mainland’s anticipated energy shortage” 

(Kwikwetlem, para. 5) made the necessary determination. 

Accordingly, BC Hydro believes that it is the entirety of the consultation process—from August 

2006 to August 5, 2008—that should be the focus of the Commission’s assessment.  It is not 

necessary or appropriate to attempt to sub-divide this process into a number of slices or 

subdivisions and to separately measure or assess the adequacy of consultation at one or more 

mid-stations or checkpoints along the way. 

For clarity, this is not to say that consultation was not underway during these earlier periods.  

The evidence is clear that the consultation process had been underway for approximately two 

years by the time the Commission was called on to make its determination on the CPCN.  What 

BC Hydro is saying is that it was the Commission’s decision that gives rise to the requirement to 

assess the adequacy of consultation, and that consultation process should be assessed in its 

entirety up to the point of the Commission’s decision. 
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BC Hydro and BCTC’s approach to the Consultation Process 

This approach also corresponds to the manner in which BC Hydro and BCTC approached the 

consultation process.  Mr. Anderson and Ms. Holland both described the consultation process as 

a “continuum”.   

MR. ANDERSON: A:…overall, the plan is to figure out how you 
best can consult with that First Nation. The provision of capacity 
funding is part of the plan, as comes out in evidence, and it really 
is a continuum. 

V.4, p. 270, ln. 2-5. 
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MR. McDADE: Q: And did that consultation plan have a timeline 
to it? 

MR. ANDERSON: A: I'm going to let the project manager speak 
to the overall timeframe. 

MS. HOLLAND: A: It did, and we filed a timeline in our CPCN 
application, you may recall. In the timeline, beginning in the 
August of 2006, extended well into the implementation phase. So 
when Mr. Anderson talked about a continuum, we very much saw 
that consultation as a continuum. So early on in the project, we 
were looking for input into the decision on alternatives.  We were 
looking for the identification of potential interests that may be 
affected by First Nations that we had identified for both the 
upgrade to existing circuits alternative as well as for the 5L83, the 
new line alternative. 

The continuum continued post that May decision to the summer, 
where we're starting to put more definition around the new line 
alternative, where we're starting to have more activity going on in 
the pre-application phase of the environmental assessment for the 
new line alternative. We filed a CPCN, and the consultation 
continues. What we're looking for is an identification of, again, 
interests and potential impacts of the project, and so as we start to 
know where the project is going to be, as we start to have more 
definition about potential route options, as we need input in that, 
the consultation is ongoing.  Through the environmental 
assessment process, the various disciplines, studies that we 
undertook, where we looked for First Nations input into those 
studies, where we looked for First Nations participation in the 
studies, and then when we have route options and we look for 
input into where best to place this line while trying to balance off 
the engineering and the technical, the environmental and 
predominantly those were geotechnical issues, along with First 
Nations interests.  

And then as we moved forward, are there potential effects that we 
have not been able to avoid through design of either the project 
itself or of the operational aspects of the project? Are there 
potential effects or interests that we have not been able to mitigate 
through design, or through best managing practices? Are there 
potential effects for which we need to accommodate, to sit down 
and have discussions on accommodation? 

So that continuum we began in the fall of 2006. We sought 
meaningful input at each stage, but we certainly saw the 
consultation activities going on well into the implementation 
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phase. So how would First Nations participate if we were granted 
the certificates that we needed to construct? How would they 
participate in environmental monitoring? How would they 
participate in helping to protect cultural and heritage resources? 
How would they participate in the actual construction of the 
project? And then in the ongoing operation of the project. 

So very much a continuum with the timeline starting in '06 and 
going through the implementation phase of the project. 

V.4, p. 270, ln. 18 to p. 272, ln. 26. 

In Part III of this argument, BC Hydro will address whether the consultation obligation was 

fulfilled to the point of the Commission’s decision.  BC Hydro will suggest that the consultation 

program ought to be viewed and evaluated as a continuum—not a series of distinct, separate 

decisions that each act as separate triggers for the duty to consult.  
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Alternative Approach 

In the alternative, if the Commission rejects the above submissions and concludes that one or 

more of the above-referenced dates (May 2007 and/or November 2007) constituted a separate 

decision point, BC Hydro submits that the record of consultation provided is, in any event, 

adequate to support the conduct undertaken up to that point in time.  As set out below, even with 

this expansive characterization of Crown obligations, BC Hydro believes that the evidence 

supports conclusion and that the process undertaken maintain the honour of the Crown at each 

step of the process.  In Part III of this argument, BC Hydro will also address (in furtherance of 

this alternative argument) whether the consultation obligation was fulfilled to the point of the 

May 2007 selection of 5L83 as the preferred alternative and the November 2007 filing of the 

CPCN application.   
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II. Scope and Content of Duty to Consult 

a. Legal test from Haida 

The scope and content of the duty to consult and accommodate varies with the circumstances and 

will be “proportionate to a preliminary assessment of the strength of the case supporting the 

existence of the right or title, and to the seriousness of the potentially adverse effect upon the 

right or title claimed.”9   

“…the honour of the Crown requires that the Crown act with good 
faith to provide meaningful consultation appropriate to the 
circumstances.  In discharging this duty, regard may be had to the 
procedural safeguards of natural justice mandated by 
administrative law.”  (Haida, para. 41.) 

Thus, in general terms, the scope of the duty is proportionate to a preliminary assessment of two 

variables: 1. the strength of the case supporting the existence of the right or title, and 2. the 

seriousness of the potentially adverse effect upon the right or title claimed.  This produces a 

“spectrum” of consultation.  In cases where the claim to title is weak, the Aboriginal right 

limited, or the potential for infringement minor, the only duty may be to give notice, disclose 

information and discuss any issues raised in response to the notice.10  At the other end of the 

spectrum, where a strong prima facie case for the claim is established, the right and potential 

infringement is of high significance to the Aboriginal peoples, and the risk of non-compensable 

damage is high, “deep consultation”, aimed at finding a satisfactory interim solution, may be 

required.11  Other cases fall between these two extremes. 

In addition, the Supreme Court of Canada indicated that each case must be approached in a 

flexible manner: 

 

9 Haida, supra at para. 39ff. 

10 Ibid. at para. 43. 

11 Ibid. at para. 44. 
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Every case must be approached individually.  Each must also be 
approached flexibly, since the level of consultation required may 
change as the process goes on and new information comes to light. 
The controlling question in all situations is what is required to 
maintain the honour of the Crown and to effect reconciliation 
between the Crown and the Aboriginal peoples with respect to the 
interests at stake. (Haida, para. 45.) 

Obviously, this question cannot be determined in the abstract, but must be guided by the strength 

of claim and the seriousness of the potentially adverse effect in the particular circumstances. 

b. Factors considered by Courts 

While each case must be approached individually, the factors listed below have been considered 

by courts in assessing where on the spectrum the duty to consult and accommodate falls.   

1. Evidence of continuous habitation of the territory in question and/or continuous use 

of the resource affected by the decision in question will generally be seen as 

strengthening the First Nation’s claim and will point toward a higher duty to 

consult and accommodate (Haida; Homalco Indian Band v. British Columbia 

(Minister of Agriculture, Food & Fisheries12; Hupacasath First Nation v. British  

Columbia (Minister of Forests)13). 

2. Acceptance for negotiation under the treaty process coupled with evidence that 

such acceptance involved an extensive validation process, will generally point 

toward a higher duty to consult (Haida; Huu-Ay-Aht First Nation v. British 

Columbia (Minister of Forests)14).  If no evidence is adduced as to the criteria 

imposed for inclusion in the treaty process, then generally inclusion in the treaty 

commission process will not affect the court’s decision of where on the spectrum 

the duty lies (Hupacasath).   

 

12 2005 BCSC 283 [Homalco]. 

13 2005 BCSC 1712 [Hupacasath]. 

14 2005 BCSC 697 [Huu-Ay-Aht]. 
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3. Evidence of exclusive use and occupation as opposed to seasonal use that leaves 

land open to all comers in the off-season, may lead to a higher duty to consult on 

the spectrum (Klahoose First Nation v. Sunshine Coast Forest District (District 

Manager)15).  

4. The existence of overlapping claims by First Nations to the lands at issue weakens 

the case for claims of Aboriginal title.  It is open to a First Nation to demonstrate to 

the court that it has the most significant interest in an area, despite overlapping 

claims (Hupacasath; Huu-Ay-Aht; Musqueam Indian Band v. British Columbia 

(Minister of Sustainable Resource Management16). 

5. Generally speaking, the greater the proximity of the project to the asserted 

traditional territory or Indian Reserve of the First Nation, the higher the duty to 

consult and accommodate (Homalco). 

6. If the project at issue passes through an area critical to the First Nation’s domestic 

economy, then generally the duty to consult and accommodate will be higher (Taku 

River Tlingit First Nation v. British Columbia (Project Assessment Director)17). 

7. If the effect of the decision will be to diminish a resource that is already in limited 

supply, then the duty to consult and accommodate will generally be higher.  

Generally speaking, the greater the amount of the resource affected, the higher the 

duty to consult and accommodate (Haida). 

8. If the rate at which the resource will be affected is quite high (e.g. the rate of 

harvesting timber), then the duty to consult and accommodate will generally be 

higher (Huu-Ay-Aht). 

 

15 2008 BCSC 1642.  

16 2005 BCCA 128 [Musqueam]. 

17 2004 SCC 74, [2004] 3 S.C.R. 550 [Taku]. 
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c. Evidence in this Proceeding on the Scope and Content of the Duty to Consult 
(Based on Strength of Claim and Seriousness of Potential Impact) 
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This section will discuss the available evidence the Commission has available to make its 

determinations regarding the scope and content of the duty to consult in this case—focusing on 

the strength of the asserted claims and the seriousness of the potential impact. 

i. BCTC/BC Hydro’s Response to BCUC IR 1.3.0 

In BCUC IR 1.3.1, the Commission asked the applicant to “Identify the aboriginal rights or title, 

within the meaning of section 35 of the Constitution Act, 1982, each First Nation Intervenor has 

asserted with respect to the CPCN and the seriousness of potential adverse effects upon the rights 

or title.”  BCUC IR 1.3.1.1 asked for the “assessment of the strength of the claim of aboriginal 

rights or title being asserted by each First Nation Intervenor and where does it fall on the Haida 

spectrum”  BCUC IR 1.3.1.2 asked “how potential adverse effects on aboriginal rights or title 

asserted by each First Nation Intervenor were accommodated.”  BCUC IR 1.3.2 asked similar 

questions in respect of non-intervening First Nations. 

In response to BCUC IR 1.3.0 (Exhibit B-13), BC Hydro and BCTC provided a lengthy and 

detailed assessment of the strength of the claim of aboriginal rights or title being asserted by each 

First Nation, a determination of where the duty to consult falls on the Haida spectrum for each 

First Nation and a discussion of how potential adverse effects on aboriginal rights or title 

asserted by each First Nation were accommodated.  The conclusions on the scope and content of 

the duty to consult for each of the First Nation Intervenors are summarised below: 

21 

22 

23 

24 

25 

Upper Nicola Indian Band (UNIB) / Okanagan Nation Alliance (ONA) 

• The duty to consult the UNIB is medium or medium to deep on the Haida spectrum. 

(Exhibit B-13, p. 11) 

• The duty to consult the ONA (excluding the UNIB) is very low on the Haida 

spectrum (Exhibit B-13, p. 13) 
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Nlaka’pamux Nation Tribal Council  (NNTC) 

• The duty to consult the Spuzzum First Nation is a deep level on Haida spectrum. 

(Exhibit B-13, p. 30) 

• In the other member bands were looked at individually, they would not be assessed as 

individually requiring the same level of consultation on the Haida spectrum as 

Spuzzum.  (Exhibit B-20, p. B-2) 
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Coldwater Cook’s Ferry, Siska, and Aschcroft (Coldwater et al.) 

• The duty to consult the Coldwater Indian Band is medium on the Haida spectrum 

(Exhibit B-13, p. 24) 

• The duty to consult the Cook’s Ferry, Siska, and Aschcroft Indian Bands is at a lower 

level on the Haida spectrum. (Exhibit B-13, p. 24) 
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Kwikwetlem First Nation 

• The duty to consult the Kwikwetlem First Nation falls around the middle of the Haida 

spectrum (Exhibit B-13, p. 63) 
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STC 

• The duty to consult Skxw’ow’hamel First Nation falls around the middle of the Haida 

spectrum. (Exhibit B-13, p. 51) 

• The duty to consult the Cheam First Nation falls around the middle of the Haida 

spectrum. (Exhibit B-13, p. 52) 

• The duty to consult the Kwaw’Kwaw’Apilt First Nation falls at the low end of the 

Haida spectrum. (Exhibit B-13, p. 52-53) 

• The duty to consult the Soowahlie First Nation falls at the low end of the Haida 

spectrum. (Exhibit B-13, p. 52-53) 
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• The duty to consult the Sumas First Nation falls on the lower end of the Haida 

spectrum. (Exhibit B-13, p. 58) 

 

1 
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5 

Seabird Island 

• The duty to consult the Seabird Island falls around the middle of the Haida spectrum. 

(Exhibit B-13, p. 54) 
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13 

SHAC 

• The duty to consult the Skawahlook First Nation falls around the low to middle range 

of the Haida spectrum.  

• The duty to consult the Leq’a:mel First nation falls on the lower end of the Haida 

spectrum.  

• The duty to consult the remaining members of SHAC (Aichelitz, Skowkale, 

Tzeatchen and Yakweakwioose First Nations) falls at the low end of the Haida 

spectrum. (Exhibit B-13, p. 54-56) 

14 

15 

16 

Hwlitsum First Nation 

• The duty to consult the Hwlitsum First Nation is at the low end of the Haida 

spectrum. (Exhibit B-13, p. 69) 

17 

18 

19 

Nicomen 

• The duty to consult the Nicomen Indian Band is a lower level on the Haida spectrum. 

(Exhibit B-13, p. 25) 

20 

21 

22 

Nooaitch 

• The duty to consult the Nooaitch Indian Band is a lower level on the Haida spectrum. 

(Exhibit B-13, p. 26) 
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ii. Evidence from First Nation Intervenors 
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In contrast to the detailed response provided by BC Hydro and BCTC in response to BCUC IR 

1.3.0, the evidence and/or submissions from First Nation Intervenors are generally either fairly 

sparse or, in some cases, absent altogether. 

In their direct filed evidence, First Nation Intervenors frequently accepted (for the purpose of this 

hearing) or did not seriously challenge the assessment of the scope and content of the duty to 

consult put forward by BC Hydro and BCTC. 

Further, the Commission asked all First Nation Intervenors a number of information requests 

designed to provide them with an opportunity to lead evidence in support of its strength of claim 

and/or the seriousness of the potential adverse affects of the ILM Project.  In particular, the 

Commission asked all First Nation intervenors: 

• As of August 5, 2008, what further evidence, if any, did First Nations have to support 
their asserted or proven Aboriginal rights and title?  What further evidence, if any, did 
the First Nations have with respect to the potential adverse affects of the 
commencement of the ILM CPCN Project upon its asserted or proven Aboriginal 
rights and title? 

• As of August 5, 2008, what further recordings of oral evidence, if any, did the First 
Nations have to support their asserted or proven Aboriginal rights and title? 

• What specific evidence of its asserted or proven Aboriginal rights and title did the 
First Nation provide to BC Hydro in relation to the ILM CPCN Project? 

• Please provide all pieces of evidence, which existed before August 5, 2008, to support 
the claim of asserted or proven Aboriginal rights and title. 

Exhibits A-16 to A-22, BCUC IR No. 1 to First Nations, Q. 1.1 through 1.4. 

Without exception, the First Nation Intervenors failed or refused to lead such evidence. Other 

First Nation Intervenors suggested that it was not necessary or appropriate for the BCUC to 

inquire into such matters.  For example, STC stated that the STC “does not believe it necessary 

or appropriate for the Commission to review or assess the Crown’s “strength of claim” analysis 

[…]. (Exhibit C8-11, p. 1)  Other First Nations suggested the information was unnecessary as 

they were prepared to accept (or at least not dispute) the strength of claim assessment put 

forward by BC Hydro and BCTC in response to BCUC IR 3.0.  For example, the Kwikwetlem 
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First Nation stated in their response “We have not gathered such detail for this hearing because 

[…] we consider the findings of the Crown (submitted by BC Hydro and BCTC) that our 

strength of claim is high, to be sufficient for this proceeding, and to be admissions which are 

[sic] we are not challenging for the purposes of this hearing.” (Exhibit C4-11, p. 1) The NNTC 

provided a similar response stating: “For purposes of this proceeding, the NNTC accepts the 

above cited Crown findings as to strength of case and depth of consultation, which are consistent 

with and corroborate the NNTC’s Written Evidence on those points.” (Exhibit C5-9, p. 1)  An 

identical response to that of the NNTC’s was provided by the ONA/UNIB. (Exhibit C5-12, p.1)  

A similar, albeit less clear, position was taken by Coldwater et al. in their response wherein they 

acknowledged that BC Hydro and BCTC’s of Coldwater et al.’s claim to aboriginal title was 

“high” and went on to suggest that BC Hydro and BCTC “did not challenge the assertion of title 

or rights by these bands.” (Exhibit C-6-6, p. 1)  

The failure or refusal of First Nation intervenors to lead this type of evidence leaves the 

Commission with little or no option but to accept the strength of claim assessment and placement 

on the Haida spectrum put forward by BC Hydro and BCTC in response to BCUC IR 3.0.  

(Exhibit B-13) 

BC Hydro wishes to emphasize that the assessment of the scope and extent of consultation 

required in respect of the CPCN process that is before the Commission in this proceeding is only 

the assessment contained in the response to BCUC IR 1.3.0 (Exhibit B-13).  Some First Nation 

Intervenors (including NNTC, Upper Nicola and ONA) made reference to the conclusions drawn 

by the EAO in its Assessment Report which was the result of the EAO’s review in connection 

with the Environmental Assessment Certificate.  It appears as though these First Nation 

Intervenors are attempting to import these EAO conclusions into the Commission’s proceeding 

in respect of the CPCN.  BC Hydro believes that the strength of claim assessment put forward in 

response to BCUC IR 3.0 is broadly consistent with the assessment undertaken by the EAO.  

However, there are a number of minor differences.  Notably, the assessments by the EAO in 

some instances tended to focus on the strength of claim of a larger group (such as the 

Nlaka’pamux or the Okanagan as a whole) without necessarily particularizing the strength of 

claim of individual bands or First Nations.  BC Hydro believes that a more individualized 

approach to First Nations is appropriate for the current proceeding, especially given the reality 
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(which was demonstrated during the course of this hearing) that individual First Nations may 

choose to arrange and rearrange themselves in a variety of groupings and/or subgroupings which 

may continue to evolve and change during the course of a consultation process (or even during 

the course of a hearing).   

BC Hydro believes that First Nations have the discretion to determine (and the responsibility to 

communicate clearly) if/how they wish to group themselves for consultation purposes.  Such 

groups (formed for consultation purposes on a particular project and/or for other purposes) may 

or may not correspond to larger “nation” groups.  For example, it appears that NNTC and 

Coldwater et al. appear to generally agree on the existence and membership of the Nlaka’pamux 

Nation; however it is equally clear that they take a fundamentally different approach on how they 

wish to engage (individually as First Nations or collectively as a Tribal Council).  Where a 

collective approach is undertaken, the constituent members of any given collective may change.  

For example, Ashcroft ceased membership in the NNTC.  Boston Bar (while it continues to be a 

member of the NNTC) did not act in concert with the NNTC for the purpose of this hearing in 

respect of the ILM Project.  Another example came to light during the course of the hearing, 

where STC ceased to represent Scowlitz First Nation during the course of the hearing.  SHAC 

was formed as an ad hoc group that consisted of some, but not all members of the Sto:lo Nation 

(and the membership of SHAC evolved over the course of the consultation process).  These (and 

other numerous examples that arose during the consultation process) demonstrate that a nation-

level approach to strength of claim assessment may prove challenging to implement (or assess) 

where there is no one person or group that is authorized to speak for that nation or collective 

group for the purposes of a consultation (or hearing) process.  The scope and content of 

consultation required should be assessed in respect of the First Nation Intervenors as they have 

presented themselves (either individually or as part of a group) for the purposes of this hearing. 

For these reasons, BC Hydro believes that a more individualized approach to assessing the scope 

and content of the duty to consult with First Nations is appropriate for the purposes of the current 

proceeding, and that the assessment put forward in response to BCUC IR 1.3.0 was largely 

unchallenged and should be accepted by the Commission. 
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d. Commission Question 2: Did the scope and content of the duty change? 1 
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The Commission posed the following question (Commission Question 2) at the conclusion of the 

evidentiary hearing: 

(a) With reference to paragraph 65 of the Kwikwetlem decision, did the scope and 

content of the duty to consult change as the ILM project moved through different 

stages? 

(b) If so, how? 

V. 16, p. 2455, lns. 9-12. 

Paragraph 65 of the Kwikwetlem decision reads as follows: 

[65]         Where a decision-maker is called upon to approve a Crown 
activity that gives rise to the duty to consult, the first task of the 
decision-maker in assessing the adequacy of that duty, is to 
determine its scope and content in that particular case.  Only when 
the scope of the duty to consult has been determined, can a 
decision-maker decide whether that duty has been fulfilled.  In 
Haida, the Supreme Court of Canada clearly stated there is no one 
model of consultation; the Crown’s obligations will vary with the 
individual circumstances of the case.  … 

Clearly, the scope and content of the duty to consult may change over time.  As discussed above, 

the Supreme Court of Canada indicated that each case must be approached in a flexible manner: 

Every case must be approached individually.  Each must also be 
approached flexibly, since the level of consultation required may 22 

23 
24 
25 
26 
27 

28 

29 

30 

change as the process goes on and new information comes to light. 
The controlling question in all situations is what is required to 
maintain the honour of the Crown and to effect reconciliation 
between the Crown and the Aboriginal peoples with respect to the 
interests at stake. (Haida, para. 45.)  [Emphasis added.] 

This was true in the present case.  The scope and content of the duty to consult did change as the 

ILM project moved through different stages.  Without attempting any form of exhaustive 

catalogue, a few of the most notable changes are as follows: 
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• When the consultation program began in the summer of 2006, the preferred alternative 

had not been chosen.  Accordingly, consultation was undertaken with First Nations that 

were potentially affected by either the UEC Alternative and/or the 5L83 Alternative.  

Once the preferred alternative was chosen (in May 2007), the scope and content of the 

duty to consult markedly decreased for the First Nations potentially affected by the UEC 

Alternative.   
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• In the early stages of development of the 5L83 Alternative, both an HVDC option and 

AC option were under consideration.  The HVDC option would have required an increase 

in the footprint for the Nicola and Meridian substations.  This would have had a greater 

potential impact on those First Nations who assert Aboriginal rights and title in the 

vicinity of the substations—for example Kwikwetlem (Meridian substation) and Upper 

Nicola (Nicola substation) as well as others with overlapping or collective claims.  When 

the HVDC option was not selected, the scope and content of the duty to consult decreased 

for the First Nations.  For example, after HVDC was not selected, Kwikwetlem fell 

around the middle of the Haida spectrum.  

Exhibit B-20, Section A, page 8; 
V.5, p.412, ln.9 to p.413, ln.4; 

V.11, p.1570, p.9-17 

• As the 5L83 Alternative was further developed, a variety of decisions had to be made, 

notably decisions about the location of the capacitor station and route alignment.  The 

different capacitor station sites under consideration each had the potential to have 

different impacts on a variety of First Nations who assert Aboriginal rights and title in the 

vicinity of the various proposed sites.  Ultimately, the site selected (Ruby Creek) was a 

site where BC Hydro owns land in fee simple.  Similarly, the variety of route alignments 

under consideration would each have different (greater or lesser) potential adverse effects 

on a wide variety of First Nations who assert Aboriginal rights and title in the vicinity of 

the proposed right-of-way as well as others with overlapping or collective claims.  In 

seeking input on the route alignment, greater emphasis was placed on seeking input from 

those First Nations that would have a greater potential adverse affect from the certain 

proposed route alignments.  The route alignment selected affected the scope and content 
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of the duty to consult (either increasing or decreasing) with a variety of First Nations 

depending on whether the route alignment was moved closer to or further away from an 

area critical to the First Nation’s domestic economy (or other area of interest).  In many 

instances, the route alignment selected had the effect of decreasing the seriousness of the 

potential adverse effect.  For example, based on input received from the Boston Bar First 

Nation (non-intervenor), the route alignment was relocated to the other side of the Fraser 

River in order avoid an area of interest to the Boston Bar First Nation.  (V.9, p.1228, ln.1 

to p.1232, ln.10) 

 
e. Commission Question 4: Is there a duty to share the Crown’s assessment? 10 

11 
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The Commission posed the following question (Commission Question 4) at the conclusion of the 

evidentiary hearing: 

(a) Is there a duty upon the Crown to share with First Nations its strength of claim 

and impact assessments? 

(b) If so, when does that duty arise? 

V. 16, p. 2455, ln. 24 to p. 2456, ln. 1. 

BC Hydro respectfully submits that there is no duty upon the Crown to share with First Nations 

its strength of claim and impact assessments during the course of a consultation process.  To find 

or impose such a duty would be detrimental to the consultation process and is not supported by 

the case law. 

Imposing such a duty would be detrimental to the consultation process.  The Supreme Court of 

Canada stated that “the scope of the duty is proportionate to a preliminary assessment of the 

strength of the case supporting the existence of the right or title, and to the seriousness of the 

potentially adverse effect upon the right or title claimed.”  (Haida at para. 39.)  BC Hydro 

believes that, in many cases, disclosing an internal “preliminary” strength of claim and impact 

assessments would not be helpful to the consultation process—especially if done at an early 

stage in the process.  This is especially so when, as discussed above, the scope and content of the 

duty to consult change as a project moves through different stages.  

22 

23 

24 

25 

26 

27 

28 
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In commenting on the variety of claims, the Supreme Court of Canada stated: 

A dubious or peripheral claim may attract a mere duty of notice, 
while a stronger claim may attract more stringent duties.  The law 
is capable of differentiating between tenuous claims, claims 
possessing a strong prima facie case, and established 
claims. (Haida at para. 37) 

BC Hydro does not believe it would assist the consultation process (especially at the early 

stages) if the Crown was required to announce that in its assessment (even if only a preliminary 

assessment) it believed that a particular First Nation had a “dubious” “peripheral” or “tenuous” 

claim.  This is unlikely to get a consultation program off to a good start.  To the contrary, it is 

likely to become a source of debate, friction and distraction that directs the consultation process 

away from (rather than towards) a more useful discussion of potential impacts and how they may 

be avoided, mitigated or otherwise accommodated.  In addition, new information may come to 

light that causes the level of consultation to change as the process goes on.  If that new 

information results in a claim being assessed as stronger and/or the required consultation as 

deeper, then the initial debate and distraction around the preliminary assessment will have served 

no purpose. 

Similarly, BC Hydro does not believe it would advance the consultation process if BC Hydro 

was required to announce that in its assessment it believed that a particular First Nation had a 

“strong prima facie case” and/or a “deep” consultation requirement.  In the words of the 

Supreme Court of Canada, such assessments are “preliminary” and often based on incomplete 

information.  Further information may come to light that causes the level of consultation to 

change as the process goes on.  If that new information results in a claim being assessed as 

weaker and/or the required consultation being not as deep, the initial assessment may have 

already created expectations (particularly around accommodation) that may prove challenging to 

meet.  Again, sharing the preliminary assessment will have served no useful purpose and will not 

assist (and may inhibit) the process from moving forward.   

There is no support in the Supreme Court of Canada jurisprudence (Haida, Taku and Mikisew 

Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 

388) for a duty upon the Crown to share with First Nations its strength of claim and impact 

assessments.  To the contrary, the circumstances of the Supreme Court of Canada decision in 
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Taku makes it clear that there is no such requirement.  In Taku the Supreme Court of Canada 

considered the process undertaken pursuant to the BC Environmental Assessment Act.  At the 

time the EAO review was undertaken it was the position of the Provincial government that there 

was no duty to consult with a First Nation prior to proof of claim.  In other words, the view of 

the Crown was that there was no duty to consult with a First Nation prior to the determination of 

rights through litigation or conclusion of a treaty, but only a common law duty of fairness. (Taku, 

para. 23)  Given this, it is clear that at no point in time would any Crown representative have 

shared with First Nations any strength of claim and impact assessments.  Notwithstanding, the 

Supreme Court of Canada examined the actions undertaken by the Crown and the actual contents 

of the consultation process (see paragraphs 40 to 46) and concluded that the duty to consult had 

been discharged.  Clearly, sharing a strength of claim and impact assessment was not a necessary 

precondition for discharging the duty to consult. 

In the current circumstances, the strength of claim and impact assessments that were done in the 

early stages to this particular project were undertaken by outside legal counsel for BC Hydro 

and, as such, are clearly subject to legal privilege.  It can not be the case that any “duty to share” 

(which is unsupported by the case law) would require BC Hydro to disclose privileged 

documents. 

As a practical matter, when during the course of these proceedings BC Hydro and BCTC shared 

(in response to BCUC IR 1.3.0) a strength of claim and impact assessment, there was very little 

comment on it.  Notwithstanding that it was produced in direct response to an Information 

Request from the Commission (and approximately three and a half years after the consultation 

process had commenced), some First Nations still criticized the assessment as being 

“premature.”  (See Exhibit C8-8-1, page 6)  Some First Nations chose to ignore or downplay the 

recent assessment (in Exhibit B-13, response to BCUC IR 1.3.0) and chose instead to focus on 

other earlier assessments (e.g. the assessment from April 2007, Exhibit B-10-4, Attachment 4 to 

the response to Coldwater IR 1.2) that ranked some First Nation higher (since, for example, 

HVDC was still under consideration).  BC Hydro submits that these examples underline the 

challenges to an ongoing consultation process that could be created by finding a “duty to share” a 

strength of claim and impact assessment.   

01249.98556.KBB.3549077.10 



46 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

If there is any such duty (which is denied), BC Hydro submits that it does not arise prior to the 

point at which the adequacy of consultation is challenged and an adjudicator or decision-maker is 

called upon to assess the adequacy of consultation.  During the consultation process itself 

(especially in the early stages), the parties should be left to focus on the substance of the process, 

including addressing any potential adverse effect of the proposed project.  The parties should be 

allowed time to see if they can jointly find ways in which any potential adverse effects can be 

avoided, mitigated or otherwise accommodated.  If the parties cannot agree, tribunals and courts 

can assist.  However, prior to the point in time at which a court or tribunal is called upon, there 

should be no “duty to share” imposed, which as discussed above could have detrimental effects 

on the consultation process. 
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III. Was the duty to consult met to the point of the Commission’s decision? 

In this Part, BC Hydro addresses the question of what is the appropriate standard and test to be 

applied in determining whether the duty to consult was met to the point of the Commission’s 

decision. 

a. What is the appropriate standard? Legal test from Haida – “reasonableness; 
not perfection” 

In Haida at para. 62, the Supreme Court of Canada clarified the standard that should be applied 

in considering whether a consultation program has been adequate. 

The process itself would likely fall to be examined on a standard of 
reasonableness.  Perfect satisfaction is not required; the question is 
whether the regulatory scheme or government action “viewed as a 
whole, accommodates the collective aboriginal right in question”: 
Gladstone, supra, at para. 170. What is required is not 13 
perfection, but reasonableness. As stated in Nikal, supra, at para. 
110, “in . . . information and consultation the concept of 
reasonableness must come into play. . . . So long as every 
reasonable effort is made to inform and to consult, such efforts 
would suffice.” The government is required to make reasonable 
efforts to inform and consult. This suffices to discharge the duty.  
[Emphasis added.] 
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Reasonableness is the appropriate standard for the Commission to apply in determining whether 

the consultation with First Nations has been adequate to the point of the Commission’s decision.  

(See Carrier Sekani, para. 59 and 60.) 

b. BC Hydro’s Position: The duty to consult was met to the point of the 
Commission’s decision 

As discussed response to BCUC IR 4.0 (Exhibit B-14), BC Hydro believes that the consultation 

process with respect to the ILM Project has been reasonable to the point of the Commission’s 

decision.  BC Hydro believes that the consultation process has provided First Nations with the 

opportunity to participate in the ILM decision-making process and, in particular, that the 

consultation process has reasonably ensured that First Nations were provided with all necessary 

information in a timely way so that they had an opportunity to express their interests and 

concerns, and to ensure that their representations were seriously considered and, wherever 

possible, demonstrably integrated into the proposed plan of action. 
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This has included the opportunity for First Nations to provide meaningful input on the Project, to 

raise concerns regarding any potential adverse effects of the Project on their unresolved rights 

and title, and to be able to engage in discussions on avoiding, mitigating or otherwise 

accommodating potential adverse effects on their rights to the degree appropriate at this stage of 

the decision-making process on the Project. 

In turn, BC Hydro believes that BC Hydro and BCTC have conducted themselves in a manner 

which respects the importance of the rights in question and have attempted to respond to First 

Nations input, whenever possible, again recognizing where the consultation process was at in 

relation to the ILM decision-making process. 

BC Hydro believes that the consultation duty has been discharged to the point of the 

Commission’s decision. 

c. The Proper Test: Does Consultation have to be “Complete/Concluded” or 
does it have to be adequate “to the point of the Commission’s decision”? 

There appear to be two competing views about the proper test.  Does consultation have to be 

“complete” or does it have to be adequate “to the point of the Commission’s decision”?  Some or 

all First Nation Intervenors appear to take the position that consultation needs to be “complete” 

or “concluded” before any stage of the decision-making process can proceed.  (See for example, 

page 13 of the written evidence (Exhibit C4-10) of the Kwikwetlem First Nation: “…by August 

2008, while there had been a series of meetings between Kwikwetlem and BC Hydro…no 

consultation had been initiated or concluded”. (During the oral phase of the hearing, counsel for 

BCOAPO described his “epiphany” regarding the two versions of the appropriate test.  V. 8, p. 

1006, ln. 12 to p. 1008, ln. 5.) 

20 
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23 The law is clear that what is necessary for a decision-maker is consideration of the adequacy of 

consultation to that stage of the decision-making process.  As the Supreme Court of Canada 

noted in Haida:  

24 

25 

26 “It is open to governments to set up regulatory schemes to address 
the procedural requirements appropriate to different problems at 27 

28 
29 

different stages, thereby strengthening the reconciliation process 
and reducing recourse to the courts.”  (Haida at para. 51) 
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1 In the companion case, Taku, the Supreme Court of Canada made it clear that the focus of the 

analysis must be on what is required to that stage of the decision making process.  Consultation 

or other Crown action that may be required for subsequent stages need not be complete (and 

certainly cannot be adjudicated before they are complete).  In Taku, the Supreme Court of 

Canada, considering the consultation required at the environmental assessment stage, stated: 
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“Project approval certification is simply one stage in the process by 
which a development moves forward… 

The Project Committee concluded that some outstanding [First 
Nation] concerns could be more effectively considered at the 
permit stage or at the broader stage of treaty negotiations or land 
use strategy planning.  …  The Project Committee, and by 
extension the Ministers, therefore clearly addressed the issue of 
what accommodation of the [First Nation’s] concerns was 
warranted at this stage of the project, and what other venues would 
also be appropriate for the [First Nation’s] continued input.  It is 
expected that, throughout the permitting, approval and licensing 
process, as well as in the development of a land use strategy, the 
Crown will continue to fulfill its honourable duty to consult and, if 
indicated, accommodate…”  (Paras. 45 and 46 of Taku) 
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The Court of Appeal’s decision in Kwikwetlem is consistent in that it focuses on consultation to 

the stage of the Commission’s decision. At paragraph 55 of its decision, in comparing the EAO 

administrative process to the BCUC regulatory process the Court stated: 

As I read the two governing statutes, they mandate discrete 
processes whereby two decision-makers make two different 
decisions at two different stages of one important provincially-
controlled project. 

25 
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Also notable is the Court’s finding at paragraph 62: 

Their failure to determine whether the Crown’s honour had been 
maintained up to that stage of the Crown’s activity was an error in 
law. [Emphasis added.] 

29 
30 

31 

32 

33 

The reality that consultation will likely not be completed at the point of the BCUC’s decision, 

but will instead continue until completion of the project, was acknowledged by the Court of 

Appeal at paragraph 70 of its decision:  
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1 If consultation is to be meaningful, it must take place when the 
project is being defined and continue until the project is 2 

3 
4 
5 
6 

completed.  The pre-application stage of the EAC process in this 
case appears to have synchronized well with BCTC’s practice of 
first seeking a CPCN and not making formal application for an 
EAC until a CPCN is granted.  The question the Commission must 
decide is whether the consultation efforts up to the point of its 7 

8 

9 

10 

11 
12 

decision were adequate. [Emphasis added.] 

The Court of Appeal’s decision is not surprising given that the question for which leave to appeal 

was granted was: 

“whether [the Commission] may issue a CPCN without 
considering whether the Crown’s duty to consult and accommodate 
First Nations, to that stage of the approval process has been met”18 
[Emphasis added.] 
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With respect, there is no legal support for the view that appears to be advanced by some 

First Nation Intervenors that consultation must be “concluded” before the BCUC can 

make a decision on a CPCN (and before the project can proceed to the next stage of the 

decision making process).   

d. What is Involved in a Genuine Consultation Process? 

Having identified the standard (reasonableness) and the appropriate test (adequate to the point of 

the Commission’s decision), it is next necessary to determine what a genuine consultation 

process involves for the purpose of determining whether that process was adequate to the point 

of the Commission’s decision. 

The Supreme Court of Canada has outlined the steps that may be entailed in a consultation 

process.  The Court commented favourably (Haida at para. 46) on policy from New Zealand that 

provides as follows: 

…genuine consultation means a process that involves… 

⋅ gathering information to test policy proposals 

 

18 Kwikwetlem, at para. 12 quoting Kwikwetlem v.First Nation v. British Columbia Utilities Commission, 2008 
BCCA 208. 
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⋅ seeking Mäori opinion on those proposals 

⋅ informing Mäori of all relevant information upon which 
those proposals are based 

⋅ not promoting but listening with an open mind to what 
Mäori have to say 

⋅ being prepared to alter the original proposal 

⋅ providing feedback both during the consultation process 
and after the decision-process. 

In contrast, a number of First Nation intervenors took a fairly limited view of when consultation 

commences or what is included as part of a consultation program.  For example, the Coldwater et 

al. panel testified that none of the following formed any part of a consultation process:  

• Providing notice of a potential activity that might adversely affect Aboriginal rights and 

title (V.14, p. 2247, ln. 11 to 21) 

• Providing information about potential activities that might adversely affect Aboriginal 

rights and title (V.14, p.2248, ln.20 to 26) 

• Asking  for input on a potential activity that might adversely affect Aboriginal rights or 

title (V.14, p.2250, ln. 8-23) 

• Making a presentation and asking questions at the community level (V.14, p.2251, ln.23 

to p.2252, ln.1) 

• Agreeing to partner with a research organization to provide input on archaeological 

overview work and preliminary TUS work (V.14, p.2252, ln.2 to 8) 

• Asking whether the First Nation wished to participate in various field studies, to assess 

the environmental and other effects of a potential activity that might adversely affect 

Aboriginal rights and title (V.14, p.2252, ln. 11 to 19) 

• Meeting on three separate occasions to discuss the route alignment options near a 

community (V.14, p.2253, ln. 16 to p.2254, ln.2) 
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Identification of First Nations and Consultation with Tribal Councils and Other Groups 

BC Hydro cast a very broad net and included many First Nations who are very remote (in some 

cases over 100 kilometres) from the proposed location of the new facilities—even including a 

number of First Nations on Vancouver Island.  It is notable that, during the course of this 

hearing, no First Nation or Aboriginal group came forward to identify that they had been missed 

or excluded from the consultation process.   

Some of these more remote First Nations were included in the process largely on the basis that 

they claimed membership in a larger group, tribal council or nation.  Some recent case law has 

recognized the principle that where potential impacts are diffuse (potentially spread over a large 

geographic area) and there are a large number of First Nations involved, it may be appropriate to 

conduct consultation with a larger umbrella organization such as a tribal council without the need 

to consult directly with every individual First Nations.  In R. v. Douglas, 2007 BCCA 265 at para. 

40, leave to appeal to S.C.C. refused, [2007] S.C.C.A. No. 352, the British Columbia Court of 

Appeal stated: 

“Given the nature of the Fraser River salmon fishery, the number 
of First Nations involved, and the lack of unanimity between them 
on important issues, DFO's emphasis on joint consultations was 
reasonable and appropriate.” 

In Ahousaht First Nation v. Canada (Fisheries and Oceans), 2008 FCA 212, the Federal Court 

of Appeal upheld the dismissal of the First Nations’ application for judicial review of a decision of 

the Minister of Fisheries and Oceans to implement a three-year plan for the management of the 

Pacific coast fisheries.  The Court found that, given that the duty to consult was located on the 

lower end of the spectrum, and given that the First Nations were represented in the multilateral 

process, there was no need for the Minister to take any extra steps to consult bilaterally with the 

First Nations as distinct from the tribal council. 

Notwithstanding the above, BC Hydro made great efforts to include both individual First Nations 

and representatives of any larger group, tribal council or nation that could be identified.  

BC Hydro indicated and demonstrated its openness and willingness to engage with First Nations 

either directly or via a group (either permanent or ad hoc) of their choosing.  In doing so, 

BC Hydro strived for clarity around First Nations wished to be consulted and/or which First 
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Nations a particular group or tribal council represented (from time to time).  In order to provide 

such clarity, BC Hydro sought on occasion a letter or band council resolution confirming wishes 

or representative capacity of a particular tribal council, research organization or other group.  

The membership and/or role of such groups sometimes changed or evolved over the course of 

the consultation process. 
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A Variety of Methods (Open Houses, Mailings, Meetings etc.) Appropriate to the Circumstances 

In considering transmission infrastructure (especially at the early stages where the preferred 

alternative and/or the route alignment remain undefined), there are large numbers of First 

Nations potentially affected (and a high potential for lack of unanimity).  This may suggest that 

there may be a role for broader regional forums (such as the Open Houses held by BCTC and BC 

Hydro) and/or consultation at a regional level—recognizing that not all First Nations are 

members of or participate in tribal councils or other groupings.  BC Hydro and BCTC made use 

of Open Houses to broadly distribute information and to seek information and feedback.  These 

methods received little or no comment in intervenors’ evidence.  First Nations were invited to 

attend these Open Houses and were also offered separate Open Houses or presentations.  

However, no First Nations requested separate Open Houses or presentations.  The EAO (in 

addition to other meetings and approaches) also employed a group discussion approach in 

convening the Working Group meetings.  BC Hydro submits that such efforts (which may or 

may not be sufficient on their own depending on the circumstances) are an appropriate part of a 

consultation process when dealing with a large number of First Nations with diverse interests.  

Given the large number of First Nations and Tribal Councils involved, it was reasonable (if not 

necessary) to employ a group discussion approach as part of the overall consultation program.  

First Nations can not simply ignore these group discussions.  The BC Court of Appeal accepted, 

in R. v. Douglas, that “to refuse to attend group discussions has direct implications on the 

assertion the consultation efforts of government are flawed.”  (para. 40) 

In their direct evidence, most First Nation intervenors focused their evidence almost exclusively 

on the face-to-face meetings that occurred with BC Hydro and/or BCTC.  BC Hydro agrees that 

face-to-face meetings are a very important part of a consultation process.  However, BC Hydro 

disagrees with any suggestion that face to face meetings are the only steps of any importance in a 

consultation process.  It may be far more efficient and effective (for all parties concerned) for 
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certain types of information to be conveyed and communicated in writing.  For example, regular 

Project Updates, invitations to Open Houses, notice of invitations or opportunities to provide 

input (e.g. on the choice of alternatives, on route alignment decisions, etc.) all assist in providing 

enhanced information and an opportunity for input without the added burden (on First Nations 

and/or on BC Hydro) of arranging individual meetings with every one of 60 First Nations and 7 

Tribal Councils.  Again, these standardized letters and mailings received little or no comment in 

the evidence of most First Nation Intervenors.  For clarity, BC Hydro is not suggesting that such 

notices or information bulletins on their own would be sufficient.  However, BC Hydro does 

believe that providing such written information, in combination with other methods, is an 

important element that contributes to a meaningful consultation process.   

Meetings or Events Not Expressly Identified as Part of a Consultation Process 11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

A number of First Nation Intervenors made the general assertion that BC Hydro and/or BCTC 

failed to expressly identify certain steps as being part of a consultation process.   For example, 

the STC stated in their written evidence that BC Hydro “gave little or no indication that they 

considered themselves to be engaging in a consultation process with the STC prior to August 

2008, and most certainly prior to May of 2007 when BCTC selected the preferred alternative.” 

(Exhibit C8-8-1, paras. 3-5).  

The evidence in this proceeding establishes that: 

1. BC Hydro and BCTC were clear on numerous occasions that they were engaging in a 

consultation process from the very beginning; and 

2. In any event, the failure to identify something expressly as being part of a consultation 

process does not mean it doesn’t count as part of a consultation process. 

Numerous Express References to Consultation Process 

BC Hydro regularly and consistently made reference to engaging in a consultation process from 

the very beginning.  For example, the Power Point presentations delivered to First Nations 

throughout the fall of 2006 until the spring of 2007 clearly provided references to the 

consultation process.  The October 2006 PowerPoint presentation presented to many First 
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Nations clearly states in the timeline that during the period of September 2006 and May 2007 

there would “ongoing consultations between BC Hydro and First Nations” leading up to BCTC’s 

selection of the preferred alternative. (Exhibit B-3-1, Appendix D, slides 20-21)  The subsequent 

PowerPoint presentations from late 2006 and early 2007 also provided a schedule which 

included First Nations Consultation as having commenced in summer 2006 and a slide on First 

Nations’ preferred consultation approach and the “consultation phases” (Exhibit B-3-1, 

Appendix M, slides 16-17; Appendix O, slides 16-17; and Appendix Q, slides 18-19). At the 

February EAO Working Group meeting, BCTC provided a PowerPoint presentation which 

provided an Overview of the ILM Project and included an entire section entitled First Nations 

Consultation which provided a six slide overview of the engagement of First Nations. (Exhibit 

B-3-1, Appendix T, slides 29 to 34).  

Similarly, the Electricity Supply Challenges-Interior to the Lower Mainland document 

distributed to First nations in 2006 and early 2007 clearly describes on page 2 under the heading 

‘Consultation with First Nations’:   

“Before making a decision on how to improve the transmission 
system, BC Hydro will consult with affected First Nations about 
all of the options. BC Hydro would like to hear your thoughts as 
well as how you would like to be consulted and what further 
information you may require.” (Exhibit B-3-1, Appendix E)  

The Initial Capacity Funding Letters also clearly made reference to “$10,000 in initial capacity 

funding for [name of the First Nation] to participate in consultation efforts on the Lower –

Mainland Transmission Reinforcement (ILM) Project.”  (Exhibit B-3-1, Appendix H)  Attached 

to the Initial Capacity Funding Letters was an Options Definition Phase draft agreement which 

made reference to First Nations’ participation in a consultation process.  Exhibit B-3-1, 

Appendix I) 

In addition, to the above materials (which were used with a large number of First Nation 

intervenors), the coordinators assigned to individual First Nations also repeatedly and 

consistently made reference to engaging in a consultation process.  For example, in an email sent 

November 23, 2006 from BC Hydro to the NNTC, Ms. Corry Archibald reaffirmed BC Hydro’s 

commitment to “consultations with First nations to provide information and to obtain input on 

the options and plans for the improving the transmission system…”. Ms. Archibald went on in 
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her email to describe the objective of the engagement and consultation and ended her email 

requesting a meeting for December 2006.  (Exhibit C3-13, Attachment 1, p. 2) A similar email 

was sent again on November 26, 2006. (Exhibit C3-13, Attachment 1, page 1) 

Such express references can leave no ambiguity that the overall intention was to engage First 

Nations in a consultation process. 

No Requirement to Expressly Describe Something as Part of a Consultation Process  

Given the number of occasions where it was expressly stated that the intention was to engage in a 

consultation process, BC Hydro submits that any alleged failure to identify at any specific 

meeting that it was also intended as part of the overall consultation program does not somehow 

disqualify that meeting from forming part of the process.  An ongoing consultation process does 

not require a rote incantation at every single step (meeting, letter, update etc.) that it forms part 

of a consultation process. 

Similarly, the mere fact that on occasion BC Hydro demurred from engaging in a debate on the 

topic can not be said to disqualify any such meetings from forming part of the consultation 

record.  During cross-examination, the BCTC/BC Hydro’s panel explained its rationale behind 

avoiding engaging in a protracted debate about whether a particular event should be labelled 

“consultation” and focusing instead on the content of the process:  

MR. ANDERSON: […] what do you do when faced with this 
notion of you’re showing up to a meeting, your intent is to either 
start consultation or have it be part of a consultation process, and 
you get there and the opening words is, ‘well this isn’t 
consultation’. And frankly, we found it -- or at the time, to just be 
much more effective to not get into a debate over it at that point in 
time.  B.C. Hydro, BCTC would never agree that something isn’t 
consultation, but to get into a fight off the opening statement as to 
whether such a meeting was consultation simply wasn't an 
effective use of anybody's time.   Our practice was to carry on with 
the meeting, to continue to do and work through the process as we 
had set it up, and simply just avoid that discussions. 

V.9, p.1265, ln. 11 to 25, correction made V.10, p. 1345, ln. 13 to p. 1347, ln. 9. 

The approach described was reasonable in the circumstances.  
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In any event, there is no requirement at law to describe something as a consultation process 

before it constitutes consultation.  Nor is there any requirement at law for the participating 

parties to agree that a particular step is part of a consultation process.  In fact, the case law 

demonstrates quite the opposite. 

In Taku, the Supreme Court of Canada considered the process undertaken pursuant to the 

Environmental Assessment Act.  At the time the EAO review was undertaken it was the position 

of the Provincial government that there was no duty to consult with a First Nation prior to proof 

of claim.  In other words, the view of the Crown was that there was no duty to consult with a 

First Nation prior to the determination of rights through litigation or conclusion of a treaty, but 

only a common law duty of fairness. (Taku, para. 23)  Given this, it is clear that at no point in 

time would any Crown representative have identified or suggested any specific steps it took were 

part of a “consultation process” that was meant to fulfill any legal duty to consult.  It is equally 

clear that there was certainly no agreement between the Crown and First Nation that they were 

engaging in a consultation process.  Notwithstanding, the Supreme Court of Canada examined 

the actions undertaken by the Crown and the actual contents of the consultation process (see 

paragraphs 40 to 46) and concluded that the duty to consult had been discharged. 

Recently, the Court of Appeal in Little Salmon/Carmack First Nation v. Yukon considered a 

situation where the Crown (Government of Yukon) expressly denied any legal duty to consult 

and that a particular process was part of discharging a consultation obligation.  The Court of 

Appeal found there was a legal duty to consult, but notwithstanding the position of the Crown, 

the Court found that the administrative process employed by the Crown was effective in 

discharging the Crown’s legal duty.   

18 

19 

20 

21 

22 

23 
24 

25 

26 

27 

Little Salmon/Carmack First Nation v. Yukon (2008), 296 DLR (4th) 99 2008 YKCA 13; 
on leave (under reserve), [2008] SCCA No. 448. 

It is the process actually employed and the actions taken that are important, not what the parties 

might say about their legal duties or about the process that they are engaged in.  It is actions that 

count, not words.   
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As discussed above in Part I, BC Hydro believes that the consultation program ought to be 

viewed and evaluated as a continuum—not a series of distinct, separate decisions that each act as 

separate triggers for the duty to consult.  BC Hydro believes that it is the entirety of the 

consultation process—from August 2006 to August 5, 2008—that should be the focus of the 

Commission’s assessment.  It is not necessary or appropriate to attempt to sub-divide this 

process into a number of slices or subdivisions and to separately measure or assess the adequacy 

of consultation at one or more mid-stations or checkpoints along the way. 

In the alternative, even if the process is evaluated separately up to May 2007, BC Hydro submits 

that in any event the consultation and accommodation process was adequate up to the point of 

the May 2007 selection of the preferred alternative.  With respect to the May 2007 choice of the 

preferred alternative, BC Hydro/BCTC engaged in a reasonable consultation and, if appropriate, 

accommodation process in order to inform the BCTC choice to pursue regulatory approval of the 

5L83 Alternative. 
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Up to May 2007 

BC Hydro made initial contact with First Nations commencing in August of 2006.  From the 

very beginning of the process, First Nations were informed that BCTC intended to make a choice 

in respect of the alternatives in or about May of 2007.  Clearly, the consultation process was 

started early and the proposed timelines were clearly communicated. 

In presenting and discussing (through meetings, presentations and mailings) the various 

alternatives under consideration from time to time, BC Hydro and BCTC was evidently “putting 

forward proposals that were not yet finalised” and “seeking [First Nation] opinion on those 

proposals.”  The meetings and discussions that reviewed the factors that BCTC would consider 

in making its choice demonstrated the steps taken to “inform [First Nations] of all relevant 

information upon which those proposals are based.” 

All First Nations were provided with information in respect of the alternatives under 

consideration and all First Nations were offered capacity funding (often $10,000, but some, 
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including Kwikwetlem, received more) to assist in enabling them to consider such information 

and to provide input regarding the selection of alternatives.   

As May 2007 grew nearer, an increasing amount of attention became focused on seeking input 

and feedback from First Nations to ensure First Nations had every opportunity to inform the 

BCTC selection of the preferred alternative.  Throughout the process, BC Hydro demonstrated 

an approach that was “not promoting but listening with an open mind to what [First Nations] had 

to say.”  

Prior to the May 2007 selection of the preferred alternative, BC Hydro and BCTC received very 

little input (or even expressions of interest) from First Nations regarding the selection of the 

preferred alternative.  Many First Nations did not express any preference (or indicated equal 

concern with both alternatives).  A few First Nations that were affected only by one of the 

alternatives verbally expressed a preference for the alternative that did not affect them.  Only one 

First Nation (a non-intervenor) provided written comments on the selection of a preferred 

alternative.  The evidentiary record is clear that no First Nation sought additional time to provide 

input prior to BCTC making the May 2007 selection of the preferred alternative.   

Clearly, BCTC was “prepared to alter the original proposal.”  For example, notwithstanding that 

the original existing lines crossed Indian Reserves, BCTC came to the decision that the 

alignment of the 5L83 Alternative would not cross reserve lands.  By May of 2007, it had 

become clear that, while the 5L83 Alternative could be pursued without impacts to Indian 

Reserves, the UEC Alternative would, by necessity, require work on 14 Indian Reserves set aside 

for 10 First Nations. (Exhibit B-10, Attachment 5 to Coldwater et al. IR 1.2, p. 7)   

BC Hydro and BCTC regularly provided feedback to First Nations/Tribal Councils both during 

the consultation process and after the decision process.  When the choice of alternatives was 

announced (by way of the June 6, 2007 letter), no First Nation raised concerns that it had not 

been adequately consulted on this step or had not had a sufficient opportunity to provide input.  

As stated by the Project Manager herself during cross-examination: “At no time after the May 

decision did we hear from any First Nation, ‘You made the wrong decision.’” (V. 9, p. 1222, ln. 

9-11)  Subsequent to May 2007, no further information was brought to light or presented to 
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Consultation does not give Aboriginal groups a veto (but consent required for work on Reserve) 

The fact that some First Nations have subsequently come forward in the Commission process to 

indicate that they do not support the selection of the 5L83 Alternative does not by itself 

undermine the reasonableness of the consultation process. 

The Supreme Court of Canada was clear that in respect of Crown land over which Aboriginal 

title has been asserted but not proven, the duty to consult and, if necessary, accommodate does 

not entail a “veto” for First Nations: 

This process does not give Aboriginal groups a veto over what can 
be done with land pending final proof of the claim.  The 
Aboriginal “consent” spoken of in Delgamuukw is appropriate only 
in cases of established rights, and then by no means in every case.  
Rather, what is required is a process of balancing interests, of give 
and take.  

Haida, supra, para. 48. 

However, land which is set aside as Indian Reserve land falls into a different category.  The 

ability to access or occupy such land is currently governed pursuant to the terms of the Indian 

Act.   

Rights to occupy reserve lands are generally sought at pursuant to either section 28(2) or section 

35 of the Indian Act. 

Section 28(2) of the Indian Act provides: 

“The Minister made by permit in writing authorize any person for 
a period not exceeding one year, or with the consent of the council 
of the band for any longer period, to occupy or use a reserve or to 
reside or otherwise exercise rights on a reserve.”   

This section makes it clear that a permit exceeding one year can only be obtained “with the 

consent of the council of the band.”  In other words, absent consent of the First Nation, a permit 

cannot be obtained under section 28(2). 
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The federal department of Indian and Northern Affairs Canada’s Land Management Manual19 

includes Directive 9-1 on Transactions under Section 35 of the Indian Act.  Directive 9-1 

describes the departmental policy on the expropriation of reserve lands under section 35 of the 

Indian Act.  Section 6.1 reads: 

The expropriating authority must obtain First Nation Council’s 
consent before seeking the Governor in Council’s consent to the 
taking or using of reserve lands. The taking or using of reserve 
lands without First Nation consent must only be sought in 
exceptional circumstances, with the support of departmental 
headquarters and the Department of Justice (“DOJ”).  

As to the form of consent required from the First Nation Council, section 6.4 requires the 

department to obtain a valid Band Council Resolution.  As a matter of policy, the consent of the 

Governor in Council cannot be obtained without the consent of the First Nation.  Accordingly, 

use of Reserve Land requires the (de jure or de facto) consent of the First Nation as authorized 

by the band Council. 

May 2007 up to August 5, 2008 16 
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The evidence in this case reveals that, as the project continued to be defined and refined, 

different issues come to the foreground.  After the May 2007 selection of 5L83 as the preferred 

alternative (and the decision that the alignment of the 5L83 Alternative would not cross reserve 

lands), one of the next major issues was the route alignment for 5L83.  Again, the evidence is 

clear that the applicant was “prepared to alter the original proposal.”  BC Hydro made extensive 

efforts to consult with First Nations and seek input on the various route alignments under 

consideration —and made changes to the route alignment in response to First Nations’ concerns.  

Again, BCTC’s project manager made herself available and attended many meetings with First 

Nations.  As the location of the facilities became further defined (particularly through the course 

of the subsequent EAO application), it was appropriate to focus the consultation more on those 

individual First Nations that were more potentially affected (again, subject to the prerogative of 

such First Nations to choose to respond through a larger group or tribal council). 
 

19 Indian and Northern Affairs Canada, Land Management Manual, Directive 9-1 “Transactions under Section 35”, 
September 2005, www.ainc-inac.gc.ca/enr/lds/pubs/lmm/lmm-eng.pdf . 
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Some of this later-stage, more detailed and focused consultation arguably does not arise as part 

of what is necessary for the CPCN stage of the project.  As discussed above, in respect of this 

specific CPCN application, it was only the “project concept” and not the specific details of a 

project that were included in the November 2007 Application.  (V. 10, p. 1352, ln. 3-10)  BCTC 

did not seek approval for a particular route alignment or any specific configuration of the Project, 

but presented evidence on a range of potential outcomes that might occur as a result on ongoing 

review and the First Nations and stakeholder consultation processes.  Given the nature of the 

determinations made by the Commission in the CPCN, the exact extent of any potential adverse 

effect could not be defined with precision.  BC Hydro submits that the BCUC is called upon to 

consider evidence of Aboriginal consultation and accommodation only to the extent that the 

BCUC decision itself has the potential to adversely impact Aboriginal rights and title.   

In any event, the full record of consultation up to August 5, 2008 has been put forward.  While 

some of the matters canvassed in the consultation process up to this point in time (e.g. route 

alignment, environmental assessment fieldwork etc.) may arguably not arise for the Commission 

given the nature of the determinations made by the Commission in the CPCN decision, 

BC Hydro respectfully submits that a review of the full record reveals a process that was clearly 

adequate up to the point of the Commission’s decision.  

f. The Commission Hearing Process 

In addition to the BC Hydro/BCTC consultation process (that has been the focus of the evidence 

before the Commission), there was also a Commission hearing process.  It is BC Hydro’s 

position that it is the entirety of the consultation process and the BCUC regulatory process, 

viewed as a whole, that fulfil any duty to consult that arises from the CPCN Application.  It is 

these two elements, in combination, that both contribute to maintaining the honour of the Crown 

and “provide meaningful consultation appropriate to the circumstances.”  The consultation 

process is discussed above (and in the Appendices).  This section will focus on the role and 

contribution of the BCUC Process. 

The BCUC is a quasi-judicial tribunal that does not itself have a duty to consult.  (Carrier 

Sekani, para. 56).  Recently, the Commission has applied this to its own proceedings in respect of 

a planning process: 
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“The Commission, as a quasi-judicial tribunal, does not itself have 
a duty to consult (Carrier Sekani, para. 56).  Rather, it is the 
Crown who has a legal duty to consult with aboriginal people 
when making decisions that may affect aboriginal rights.”20

A similar finding was made by the Commission in the context of the Section 5 Inquiry: 

“… the Inquiry Panel determines that it is acting in a quasi-judicial 
capacity and not as an administrative body acting as an agent of the 
Crown.”21

Notwithstanding its quasi-judicial nature, the Commission still has a role to play in maintaining 

the honour of the Crown.  In Haida, the Supreme Court stated: 

“It is open to governments to set up regulatory schemes to address 
the procedural requirements appropriate to different problems at 
different stages, thereby strengthening the reconciliation process 
and reducing recourse to the courts.”22

The Commission is the regulatory scheme set up by government to address the procedural 

requirements appropriate to consider the issues associated with a CPCN at that stage of the 

process.  In BC Hydro’s respectful submission, this process is capable of contributing to the 

fulfillment the Crown’s duty though the combination of (1) direct consultation led by BC Hydro 

and (2) the Commission hearing process.23  

Given the quasi-judicial nature of the Commission, the consultation process necessarily functions 

slightly differently than a “traditional” consultation process where a Crown actor engages in a 

direct, bi-lateral engagement with the First Nation.  As a quasi-judicial tribunal, the Commission 

is bound by the principles of natural justice and therefore it must receive information through its 

public hearing process.  The Commission cannot meet individually with parties appearing before 

 

20 In the matter of British Columbia Transmission Corporation and an Application for Approval of a Transmission 
System Capital Plan F2010 and F2011, at page 3.   
 
21 Inquiry into British Columbia’s Long-Term Transmission Infrastructure (“Section 5 Inquiry”), Exhibit A-21, 
Appendix A, p. 10.  
 
22 Supra, paragraph 51.  
23 As noted by Donald J.A. in Carrier Sekani: “The discussion itself has intrinsic value as a tool of 
reconciliation…At the very least, the First Nation will have had a chance to put its views forward.” (para. 65.) 
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it or collect information on its own as this would be “inherently inconsistent” with its quasi-

judicial nature and function.  Nevertheless, despite these differences, the process employed 

requires consultation with First Nations and provides First Nations with direct access to the 

decision-maker.   

The Commission process provided First Nations with the opportunity to obtain, lead or elicit 

information, to bring forward concerns or issues directly to the decision-maker and to have those 

concerns or issues given full, fair and serious consideration by the Commission.  Clearly, there 

was an opportunity for First Nations’ concerns relevant to the CPCN Application to be 

considered within the Commission’s hearing process.  

The Supreme Court of Canada has previously considered the adequacy of regulatory and 

administrative processes for seeking out and assessing potential impacts on First Nations.  The 

Court has commented on the NEB’s hearing process:24

Moreover, even if this Court were to assume that the Board, in 
conducting its review, should have taken into account the existence 
of the fiduciary relationship between the Crown and the appellants, 
I am satisfied that, for the reasons set out above relating to the 
procedure followed by the Board, its actions in this case would 17 
have met the requirements of such a duty.  There is no indication 
that the appellants were given anything less than the fullest 
opportunity to be heard.  They had access to all the evidence that 
was before the Board, were able to make submissions and 
argument in reply, and were entitled to cross-examine the 
witnesses called by the respondent Hydro-Quebec…  [Emphasis 
added]  

18 
19 
20 
21 
22 
23 
24 

25 

26 

27 

28 

                                                

Other Courts have recognized that a regulatory process may contribute to the fulfillment of the 

Crown’s duty.  In Ka’a’Gee Tu First Nation v. Canada (Attorney General),25 the Federal Court 

considered the regulatory review process under the Mackenzie Valley Resource Management 

Act and found that, to a point, it discharged the consultation obligation: 

 

24 Supra, paragraph 38.  
25 2007 FC 763; copy.  
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[118] The consultation process provided for under the Act is 
comprehensive and provides the opportunity for significant 
consultation between the developer and the affected Aboriginal 
groups. As noted above, the record indicates that the Applicants 
have had many opportunities to express their concerns in writing or 
at public meetings through submissions made by counsel on their 
behalf or by the Applicants directly. The record also establishes the 
Applicants were heavily involved in the process and that their 
involvement influenced the work and recommendations of the 
Review Board. In essence, the product of the consultation process 
is reflected in the Review Board’s Environmental Assessment 
Reports. These reports, while not necessarily producing the results 
sought by the Applicants, do reflect the collective input of all of 
the parties involved, including the Applicants. The Environmental 
Assessment Report concerning the Extension Project clearly shows 
that many of the concerns of the Applicants were taken into 
account. While the Review Board ultimately endorsed the project, 
it did so only with significant mitigating measures and suggestions 
which were supported by the Applicants and which went a long 
way in addressing their main concerns. 

[119] Up until this point, the process, in my view, provided an 
opportunity for the Applicants to express their interests and 
concerns, and ensured that these concerns were seriously 
considered and, wherever possible, demonstrably integrated into 
the proposed plan of action. Up until this point in the process, I am 
satisfied that the Applicants benefited from formal participation in 
the decision-making process. 

Recently, in Brokenhead Ojibway First Nation v. Canada (Attorney General),26 the Federal 

Court considered the process employed by the NEB and concluded (para. 42) "that the process of 

consultation and accommodation employed by the NEB was sufficient to address the specific 

concerns of Aboriginal communities potentially affected by the…Projects…" 

[25] In determining whether and to what extent the Crown has a 
duty to consult with Aboriginal peoples about projects or 
transactions that may affect their interests, the Crown may fairly 
consider the opportunities for Aboriginal consultation that are 
available within the existing processes for regulatory or 
environmental review: … Those review processes may be 37 

38 sufficient to address Aboriginal concerns, subject always to the 
Crown’s overriding duty to consider their adequacy in any 39 

                                                 

26 2009 FC 484. The Applicant First Nation has indicated to the Federal Court it will not be appealing this decision. 
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1 particular situation.  This is not a delegation of the Crown’s duty to 
2 consult but only one means by which the Crown may be satisfied 
3 that Aboriginal concerns have been heard and, where appropriate, 

accommodated: see Haida, above, at para. 53 and Taku, above, at 
para. 40. 
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[26] The NEB process appears well-suited to address mitigation, 
avoidance and environmental issues that are site or project specific. 
The record before me establishes that the specific project concerns 
of the Aboriginal groups who were consulted by the corporate 
Respondents or who made representations to the NEB (including, 
to some extent, the Treaty One First Nations) were well-received 
and largely resolved. 

The process at issue in the present case is very similar to the NEB process considered in the 

Brokenhead case.  The NEB process requires proponents to engage in direct consultation with 

First Nations and to file evidence of the concerns raised with the NEB during the hearing 

process.  The NEB regulatory process included a public hearing wherein the issues were 

adjudicated by a quasi-judicial body.  The same is true of the Commission in the case of the 

CPCN for the ILM Project.  BC Hydro engaged in direct consultation with First Nations and 

filed evidence of concerns raised with the Commission.  The BCUC regulatory process included 

a public hearing wherein those issues (and many additional new issues) were raised for the 

Commission’s consideration.  The NEB process at issue in the Brokenhead case was also to issue 

a CPCN.  Given that the NEB process has been found capable of assisting in discharging the 

Crown’s duty to consult, BC Hydro submits that the combined consultation and regulatory 

process employed for the CPCN for the ILM Project is similarly adequate to maintain the honour 

of the Crown and discharge any consultation obligations. 

The Commission’s hearing process (while structured differently from direct consultations due to 

its quasi-judicial nature) provides all the elements of consultation (as required by the Supreme 

Court of Canada). The Commission’s hearing process ensured that First Nations were: 

a) Provided adequate notice; 

b) Provided all necessary information in a timely way; 

c) Provided the opportunity to engage in direct consultation with 

BC Hydro and/or attend Commission hearings proceedings; and  
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d) Provided an opportunity to express their interests and concerns 

through submissions to the Commission. 

The current phase of argument will further ensure that representations from First 

Nations are seriously considered and, whenever possible, demonstrably integrated 

into the Commission’s ultimate findings.  These elements fulfil the requirements of 

the Crown’s duty.27

It is notable that the Commission itself recently provided the following articulation of 

how its process can contribute to discharging the Crown’s duty to consult:  

The Minister has delegated the responsibility for current 
consultation to BC Hydro, and has requested BC Hydro to 
undertake further consultation if it is required for the purpose of a 
decision by the Minister regarding the Commissions’ 
determinations. However, in the Inquiry Panel’s view, the 13 

14 regulatory process that the Inquiry Panel is responsible for will 
15 fulfill certain procedural aspects of the consultation duty owed by 

the Crown.2816 

g. Commission Question 3: If not fulfilled by May 2007, fulfill afterwards? 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

                                                

The Commission posed the following question (Commission Question 3) at the conclusion of the 

evidentiary hearing: 

(a) Again with reference to paragraph 65 of the Kwikwetlem decision, if the 

Commission were to determine, for instance, that there had been inadequate 

consultation up to the point of the BCTC Board of Directors’ decision to pursue 

5L83, does that mean that the duty cannot be fulfilled at later stages of the ILM 

project? 

(b) Does the answer to question 3(a) depend on where the Commission finds that the 

duty lies on the Haida spectrum? 

 

27 See Mikisew, at para. 64; citing Halfway River First Nation v. B.C. (Ministry of Forests), [1999] 64 B.C.L.R. (3d) 
206; 1999 BCCA 470, at paras. 159-160, per Finch J.A. (now C.J.B.C.).  
 
28 Section 5 Inquiry, Exhibit A-21, Appendix A at 13.  
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V. 16, p. 2455, lns. 13-23. 

Paragraph 65 of the Kwikwetlem decision reads as follows: 

[65]         Where a decision-maker is called upon to approve a Crown 
activity that gives rise to the duty to consult, the first task of the 
decision-maker in assessing the adequacy of that duty, is to 
determine its scope and content in that particular case.  Only when 
the scope of the duty to consult has been determined, can a 
decision-maker decide whether that duty has been fulfilled.  In 
Haida, the Supreme Court of Canada clearly stated there is no one 
model of consultation; the Crown’s obligations will vary with the 
individual circumstances of the case.  … 

As discussed above, BC Hydro submits that: 

• There is no separate and distinct requirement to assess the adequacy of consultation “up 

to the point of the BCTC Board of Directors’ decision to pursue 5L83”.  The task 

assigned to the Commission by the Court of Appeal is to assess the adequacy of 

consultation up to the point of the Commission’s decision.  The consultation program 

ought to be viewed and evaluated as a continuum—not a series of distinct, separate 

decisions that each act as separate triggers for the duty to consult.  

• In the alternative, even if May 2007 constituted a separate decision point, BC Hydro 

submits that the record of consultation provided is in any event adequate to support the 

conduct undertaken up to that point in time. 

If the Commission were to determine, that (i) the May 2007 did constitute a separate decision 

point; and (ii) there had been inadequate consultation up to the point of the BCTC Board of 

Directors’ decision to pursue 5L83, BC Hydro submits that it is open to the Commission to 

conclude that the duty can be and was fulfilled at later stages of the ILM project.   

The evidence is clear that BCTC remained open to receiving input regarding the selection of the 

preferred alternative and if, subsequently, information had come to light that was a “show 

stopper” for the 5L83 Alternative that would have been material to BCTC and the May 2007 

choice of the preferred alternative could have been (and would  need to have been) revisited.  As 

stated by the Project Manager herself during cross-examination on this very issue: 
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MS. HOLLAND:  A: We were willing to receive input from 
First Nations post the May decision, and are 
still willing to receive information from First 
Nations, if there is something that could be 
identified that said, "This project can't be 
built."  

V.9, p.1222, ln. 17-21 

However the evidence is clear that, after the selection was made, BC Hydro and BCTC did not 

hear any feedback after making the selection of the preferred alternative that indicated that First 

Nations had any complaints about the process and/or the resulting selection of the 5L83 

Alternative. 

BC Hydro submits that it is open to the Commission to conclude that the duty can be and was 

fulfilled at later stages of the ILM project (regardless of where the duty falls on the Haida 

spectrum), if the Commission were to determine that there had been inadequate consultation up 

to the point of the BCTC Board of Directors’ decision to pursue 5L83 (if the May 2007 selection 

is to be treated as a distinct decision, which BC Hydro says it should not). 
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IV. The Issue of Historic Infringements 

a. Introduction 

At the heart of some of the intervening First Nations’ allegations of inadequate consultation is 

the issue of historic infringements.  This is especially true for the ONA/UNIB and NNTC, but 

also to a lesser degree for the STC and Coldwater et al.  It is clear from their evidence and 

testimony that their purpose, in part, in coming to the Commission is to compel the Crown to 

address their outstanding claims in respect of historic infringements in a more satisfactory 

manner.  For some intervening First Nations, the concerns they raise are not limited to the 

existing transmission lines to which 5L83 would run parallel, but include all transmission and/ or 

generation facilities in their entire traditional territory.  (In some cases the concerns stretch 

beyond even that to other activities in their traditional territory.) 

BC Hydro respectfully submits that the Commission’s consideration must be focused on the 

5L83 project that is the subject of the CPCN Application before it. 

b. Commission Question 5 

The Commission posed the following question (Commission Question 5) at the conclusion of the 

evidentiary hearing: 

(a) Does the Commission have the jurisdiction to address historical ongoing 

infringements and the consultation on such infringements in reaching its 

determination as to the adequacy of consultation to the point of its CPCN 

decision? 

(b) Does the answer to question 5(a) depend on whether the proposed infringement is 

incremental to the original infringement? 

(c) If the answer to question 5(b) is ‘Yes’, is the Commission’s jurisdiction limited to 

the assessment of the adequacy with respect to the incremental infringement? 

V. 16, p. 2456, lns. 2-14. 
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In respect of the phrase “to address historical ongoing infringement,” BC Hydro understands the 

Commission to be asking whether the Commission has the jurisdiction to decide the question of 

whether the duty to consult exists in respect of historical ongoing infringements.  BC Hydro also 

believes it is important to distinguish between the jurisdiction to decide a question and the 

answer to be given to the question. 
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In response to Commission Question 5(a), BC Hydro respectfully submits that the Court of 

Appeal has determined that the Commission has the jurisdiction to decide whether the duty to 

consult exists and, if so, whether it has been discharged.  This includes the jurisdiction to decide 

whether the duty to consult exists in respect of historical ongoing infringements.  (As discussed 

below, BC Hydro submits that the Commission should answer this question in the negative.)  It 

should also be noted that the jurisdiction to decide whether the duty to consult exists in respect of 

historical ongoing infringements (which BC Hydro says the Commission has) is different from 

the jurisdiction to address historical ongoing infringements by determining questions of 

Aboriginal rights and title, determining whether there has been an infringement and granting a 

remedy for any such infringement (which BC Hydro says the Commission does not have). 

In response to Commission Question 5(b), BC Hydro respectfully submits that the answer to 

question 5(a) does not depend on whether the proposed infringement is incremental to the 

original infringement.  The Commission does have jurisdiction to consider incremental adverse 

potential effects of a proposed project (that is the subject matter of an application before the 

Commission).  However, The Commission’s consideration of an application should not extend 

further to include existing facilities (and the consultation on such existing facilities) that are not 

impacted by the proposed project and that are currently in operation and will remain in operation 

whether or not the proposed project proceeds.  In other words, the Commission can consider any 

incremental adverse impacts as part of its consideration of the proposed project, but the fact that 

there is or may be an incremental impact does not change the analysis in respect of the 

Commission’s jurisdiction to decide whether the duty to consult exists and, if so, whether it has 

been discharged.  Accordingly, BC Hydro would answer Commission Question 5(b): “No, but 

the Commission can consider the incremental impact.”  The answer to Commission Question 

5(c) follows from the answers to questions 5(a) and 5(b). 
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The question of the Commission’s jurisdiction currently needs to be addressed in light of the 

BC Court of Appeal’s decisions in Carrier Sekani29 and Kwikwetlem.  Again, in examining these 

cases, it is critical to distinguish between the Court’s conclusions on jurisdiction to decide certain 

questions and the actual answers to such questions.  While the Court of Appeal addressed some 

aspects of the Commission’s jurisdiction to decide, it is clear from a review of the decisions that 

the Court of Appeal did not decide the question of whether the duty to consult exists in respect of 

historical ongoing infringements.  (As discussed below, BC Hydro submits this question should 

be decided in the negative.) 

In Carrier Sekani, the Court of Appeal held: 

The Commission is a quasi-judicial tribunal with authority to 
decide questions of law.  As such, it has the jurisdiction, and in my 
opinion the obligation, to decide the constitutional question of 
whether the duty to consult exists and, if so, whether it has been 
discharged. 

Carrier Sekani, para. 15.  See also paras. 35-57. 

In Kwikwetlem, the Court of Appeal expressly relied on its conclusions about jurisdiction in the 

Carrier Sekani decision: 

As a quasi-judicial tribunal with authority to decide questions of 
law on applications under its governing statute, the Commission 
has the jurisdiction and capacity to decide the constitutional 
question of whether the duty to consult exists and if so, whether 
that duty has been met with regard to the subject matter before it: 
Carrier Sekani Tribal Council v. British Columbia (Utilities 
Commission), 2009 BCCA 67 at paras. 35 to 50.  

23 
24 
25 

26 
27 

                                                

Kwikwetlem, para. 8. 
[Emphasis added.] 

 

29 BC Hydro notes in passing that the Carrier Sekani decision is currently under appeal to the Supreme Court of 
Canada, but that Court’s decision will not be available in time to inform the Commission’s determination.  However, 
BC Hydro wishes to be clear that for present purposes it acknowledges and accepts the decision of the Court of 
Appeal as it relates to the Commission’s jurisdiction to determine whether the Crown’s duty to consult and 
accommodate had been met up to the date of the Commission’s decision. 
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In granting leave, Levine J.A. defined the issue as “whether [the 
Commission] may issue a CPCN without considering whether the 
Crown’s duty to consult and accommodate First Nations, to that 
stage of the approval process has been met”: Kwikwetlem First 
Nation v. British Columbia Utilities Commission, 2008 BCCA 
208.  It may be thought this issue was settled when this Court 
stated at para. 51 in Carrier Sekani: 

Not only has the Commission the ability to decide the 
consultation issue, it is the only appropriate forum to decide 
the issue in a timely way.  Furthermore, the honour of the 
Crown obliges it to do so. As a body to which powers have 
been delegated by the Crown, it must not deny the 
appellant timely access to a decision-maker with authority 
over the subject matter. 

Kwikwetlem, para. 12. 

The decisions of the Court of Appeal speak to the Commission’s jurisdiction to decide “whether 

the duty to consult exists and, if so, whether it has been discharged.”  BC Hydro submits that this 

would include the jurisdiction to decide whether the duty to consult exists in respect of historical 

ongoing infringements.   

However, it is clear that the Court of Appeal did not answer the question (and did not alter the 

applicable law in respect of the question) of whether the duty to consult exists in respect of 

historical ongoing infringements.  In fact, the Court was clear that the Commission’s jurisdiction 

and capacity to decide whether the duty to consult exists is only “with regard to the subject 23 

24 

25 

26 

27 
28 

29 

30 

31 

32 

matter before it.”  The subject matter before the Commission is the CPCN application for the 

5L83 Alternative.  There is no application before the Commission that would amend or alter in 

any way the existing approvals that are in place for the existing facilities. 

d. The nature of the CPCN application and the subject matter before the 
Commission 

The proper role of the Commission must be determined by reference to matters that are put 

before the Commission for determination.  In coming to its conclusions regarding the 

Commission’s jurisdiction, the Court of Appeal clearly limited its findings to the Application 

before the Commission. 
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respect to the subject matter of the application. 

Kwikwetlem, para. 13.  [Emphasis added.] 

The subject matter of the Application before the Commission related to the 5L83 project.  There 

was no application before the Commission related to the existing facilities.  The 2007 CPCN 

Application was made under section 45 and 46 of the UCA.  It is this application that brings this 

matter before the Commission and led to the Commission’s decision of August 5, 2008 and led 

(via the Court of Appeal) to the current proceeding.   

This is what the Commission considered in its August 5, 2008 decision.  There was no 

application before the Commission for any approvals or authorizations in respect of the existing 

facilities.  Irrespective of whether the CPCN for 5L83 were to be issued or denied, it would not 

effect in any way the existing authorizations and/or the existing facilities.   

e. The duty to consult does not arise in respect of historic infringements 

The duty to consult does not arise in respect of historic infringements that are not affected by the 

proposed or contemplated Crown conduct. 

In Haida, the Supreme Court of Canada was clear that the duty to consult applied is in relation to 

proposed or contemplated Crown conduct—i.e. in relation to potential infringements.   18 

19 43 …At one end of the spectrum lie cases where the claim to title 
is weak, the Aboriginal right limited, or the potential for 20 

21 

22 

infringement minor. … 

44 At the other end of the spectrum lie cases where a strong prima 
facie case for the claim is established, the right and potential 23 

24 
25 

infringement is of high significance to the Aboriginal peoples, and 
the risk of non-compensable damage is high. [Emphasis added.] 

The duty to consult is not a means to address historic or existing infringements, which are subject 

to a justification analysis under Sparrow. 

26 

27 

28 

29 

Any doubt about the Supreme Court of Canada’ intentions in Haida is removed by looking at the 

Court’s subsequent decision in Mikisew. 
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In Mikisew, the Supreme Court of Canada expressly stated that proposed uses of land (which are 

subject to a consultation analysis under Haida) are to be treated differently from implemented 

uses of land (which are subject to a justification analysis under Sparrow).  

Where, as here, the Court is dealing with a proposed “taking up” it 
is not correct (even if it is concluded that the proposed measure if 
implemented would infringe the treaty hunting and trapping rights) 
to move directly to a Sparrow analysis. 

Mikisew, para. 59.  [Emphasis in original.] 

It is clear that questions about 1. the duty to consult (for proposed actions) and 2. infringements 

(from implemented actions) are distinct questions.  The Federal Court of Appeal, in Ahousaht 

First Nation v. Canada (Fisheries and Oceans30, reviewed the Supreme Court of Canada’s 

jurisprudence and concluded: 

As appears clearly from its decision in Mikisew Cree First Nation, 
supra, the Supreme Court views the process followed and the duty 
to consult attached to it as a question distinct from that of whether 
there is infringement of an Aboriginal right and whether the 
infringement is justified.  (para. 44; Emphasis added.) 
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The question of whether the duty to consult exists and, if so, whether it has been discharged 

(which the Court of Appeal found to be a matter within the Commission’s jurisdiction) is “a 

question distinct from that of whether there is infringement” and how that infringement should 

be addressed or remedied (which is a matter beyond the jurisdiction of the Commission). 

The duty to consult arises in respect of proposed Crown conduct.  The duty to consult does not 

arise in respect of historic infringements that are not effected by the proposed or contemplated 

Crown conduct.  The Haida and Taku decisions of the Supreme Court of Canada make it clear 

that the Crown’s duty to consult with First Nations arises when the Crown (1) has knowledge, 

real or constructive of the potential existence of the Aboriginal right or title and (2) contemplates 

conduct that has the potential to adversely affect it. (para. 35)  There is nothing in the decisions 27 

                                                 

30 2008 FCA 212. 
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of the Court of Appeal that alter the Supreme Court of Canada’s requirement that there be a 

potential adverse effect. 

Even in its comments on historical infringements, the BC Court of Appeal decision in Carrier 

Sekani clearly focused on potential adverse effects arising from the subject matter of the 

application before the Commission:  

…the Commission wrongly decided something as a preliminary 
matter which properly belonged in a hearing of the merits. … 

The process deprived the appellants the opportunity to develop a 
case for the non-physical impacts listed in their written application 
for reconsideration and reproduced earlier at para. 22 of these 
reasons. For instance, the decision in question does not deal in any 
substantive way with the appellant’s allegations that the EPA tends 12 
to perpetuate an historical infringement and to make less likely a 
satisfactory resolution of the appellant’s claimed right to manage 
the water resource in the future. They say the power sale has 
cemented the current regime for many years in the future. 
Arguably, the surface facts would seem to indicate that B.C. Hydro 
will at least participate
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Again, these points may not carry the day for the appellant, but 
the appellant should have had the opportunity to develop them. 
[Bolding added.]  

Carrier Sekani, supra at paras. 61 and 63-64.  

In the “hearing of the merits” that occupied three weeks in this matter, First Nation Intervenors 

have not led or elicited any evidence that the proposed 5L83 project would “perpetuate an 

historical infringement and … make less likely a satisfactory resolution of the [intervenor First 

Nations’] claimed right to manage the … resource in the future.”  The existing facilities will 

continue to exist (and the authorizations for them will remain unaltered) irrespective of the 

outcome of the current CPCN application. 

In the current application, there is no evidence (or even any suggestion) that if 5L83 is denied a 

CPCN there is some possibility that 5L81 and 5L82 will cease to exist (cease to be an alleged 

infringement).  Similarly, there is no evidence that if 5L83 is granted a CPCN there is some 

possibility that 5L81 and 5L82 will somehow constitute a greater “infringement” or have a 
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greater adverse effect.  In either case, the existing authorizations for existing facilities will not be 

impacted in any way. 

If 5L83 is granted a CPCN, there is a possibility that the construction of 5L83 (if it receives all 

other necessary approvals and the decision is made to proceed with construction) may have a 

potential adverse effect. It is this potential effect, and only this potential effect, that is the proper 

focus of the Commission’s deliberations.   

In contrast, the existence and operation of the existing facilities were not at issue before the 

Commission.  A decision to issue a CPCN for the 5L83 Alternative would not change in any way 

the existence or location of the existing facilities.  Similarly, a decision to deny a CPCN for the 

5L83 Alternative would not change in any way the existence or location of the existing facilities.  

In respect of the existing facilities, the contemplated conduct is entirely neutral from a practical 

point of view.  The existing facilities will continue to be present and operate irrespective of the 

fate the 5L83 Alternative. 

As discussed below, the concerns of First Nations in respect of existing facilities may, in some 

ways, actually be addressed or mitigated in the context of the 5L83 Alternative.  

f. The Commission lacks jurisdiction to decide questions of Aboriginal rights 
and title 

The conclusions of the Court of Appeal regarding the jurisdiction of the Commission fall well 

short of conferring the jurisdiction on the Commission to address historical ongoing 

infringements by determining questions of Aboriginal rights and title, determining whether there 

has been an infringement and granting a remedy for any such infringement.  There is a clear 

distinction between: 

• the jurisdiction to decide whether the duty to consult exists and, if so, whether it has 

been discharged; and 

• the jurisdiction to address historical ongoing infringements by determining questions of 

Aboriginal rights and title, determining whether there has been an infringement and 

granting a remedy for any such infringement. 
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The Legislature has expressed its intention to restrict the scope the Commission’s jurisdiction by 

way of the Administrative Tribunals Act (the “ATA”).  Section 44 of the ATA provides that the 

Commission does not have the jurisdiction to consider constitutional questions.  By reference to 

the Constitutional Questions Act, the term “constitutional question” in section 44 of the ATA 

includes, inter alia, any cause, matter or proceeding that challenges the constitutional validity or 

constitutional applicability of any law. 

Administrative Tribunals Act, S.B.C. 2004, c. 45, s. 44; 
Constitutional Questions Act, R.S.B.C. 1996, c. 68, s. 8(2) [CQA]. 

Clearly, the Legislature did not intend to confer upon the Commission the jurisdiction over all 

constitutional questions or the jurisdiction to oversee all of the Crown’s obligations to 

Aboriginal people in every case.  The present challenge, in light of the Court of Appeal’s 

decisions referenced above, is to determine whether the limitations on the Commission’s 

jurisdiction contained in the ATA mean that the Commission lacks the jurisdiction to address (in 

the form of granting a remedy for) historical ongoing infringement in reaching its determination 

as to the adequacy of consultation to the point of its CPCN decision. 

The decision to remove jurisdiction over constitutional questions from certain administrative 

tribunals in British Columbia was a direct response to the Supreme Court of Canada’s invitation 

(in the Paul decision) to define the jurisdiction of administrative tribunals in connection with 

constitutional matters through their enabling statutes.  Section 44 of the ATA provides clear 

guidance to the courts that administrative tribunals subject to section 44 are not competent to 

decide constitutional questions. 

Paul v. British Columbia (Forest Appeals Commission), 2003 SCC 55, [2003] 2 S.C.R. 585; 
Official Report of the Debates of the Legislative Assembly, 5th Session, 37th Parliament, Vol. 

25, Number 15 (May 18, 2004) p. 11194 [Hansard]. 

The Minister responsible for sponsoring the ATA through Bill 56 in the Legislature, the then-

Attorney General Geoff Plant, directly addressed the provisions in the ATA that limit 

administrative tribunals’ jurisdiction over constitutional questions:   

The courts have said that in the absence of express legislation, an 
administrative tribunal with jurisdiction to decide questions of law 
has jurisdiction to decide questions of constitutional law…. The 
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1 kinds of questions that we’re talking about… questions about the 
division of powers, questions about Aboriginal rights and title, 
questions about Charter rights – are inevitably complex questions.  
They involve a wide-ranging consideration of a great number of 
legal issues, and they have far-reaching implications.  The 
expertise required to decide these issues often goes well beyond 
the specialized expertise of most tribunals… 
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Given the complexity of constitutional litigation, given the lack of 
constitutional expertise possessed by most administrative tribunals, 
given the lack of deference the courts will extend to tribunals on 
constitutional questions and given the fact that the tribunal 
decisions are not binding in subsequent proceedings, the bill we 
are considering today provides another course, another route. It 
provides an express legislated process for resolving most 
constitutional questions through the courts… these provisions will 
apply to all administrative tribunals and to all constitutional 
questions that arise in the course of proceedings before them. 

Hansard, pp. 1194-1195.  [Emphasis added.] 

This clear expression of intention by the Attorney General confirms that the ATA was intended 

to remove any jurisdiction that might otherwise reside in the Commission to consider, inter alia, 

questions about Aboriginal rights and title.  The remarks of the Attorney General are a clear and 

reliable statement that is relevant to the legislative intent of section 44 of the ATA.  Legislative 

history is always admissible where it is reliable and relevant to the issue.  Hansard excerpts are 

generally accepted as authoritative statements of legislative intent. 

Castillo v. Castillo, [2005] 3 S.C.R. 870, 2005 SCC 83 at para. 23; 
Sullivan at pp. 608-615. 

It is no answer for Intervenors to suggest that the issues relating to existing facilities are merely 

questions about “consultation” issues (which the Court of Appeal found to be within the 

Commission’s jurisdiction) and not constitutional questions about Aboriginal rights and title 

(which the Legislature has determined are outside the Commission’s jurisdiction).  It is clear that 

the existing facilities (which were approved and constructed many years ago) are not 

“contemplated” or “proposed” conduct, but conduct that is complete and implemented.   

If the Commission were to address questions related to implemented uses of land, such as 

existing facilities, that would require the Commission to first address questions about Aboriginal 
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rights and title since the Commission would first be required to ask and determine whether there 

is an Aboriginal right or title in existence, determine whether that right has been infringed and 

then determine whether the infringement is justified. 

g. The Commission is not the appropriate forum to address or remedy (or 
justify) historic infringements 

The fundamental driver behind concerns over historic ongoing infringements is the unresolved 

land claims of the Intervenor First Nations.  For example, as Chief Jasper testified (in relation to 

interview/article in Agassiz Observer; Exhibit C3-39 and C3-40): 

MR. BERGNER: Q: There's a further discussion just beyond the 
paragraphs I was referencing, where it said: 

"Jasper explains that the problem goes back to the lack of a 
comprehensive treaty in B.C. A comprehensive treaty 
process, which would include the provincial and federal 
governments working with First Nations would help." 

Now, when it refers to a treaty process -- well, first let's clarify one 
thing for the record, which I think is uncontroversial.  There is no 
treaty between the Sto:lo -- the Sto:lo Tribal Council or the Sto:lo 
generally and the federal and/or provincial government.  Correct? 

CHIEF JASPER: A: No. Correct. 

MR. BERGNER: Q: And in this article you're identifying that as a 
problem.  Fair statement? 
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CHIEF JASPER: A: It's a foundation of the problem, yeah. 

V.12, p.1867, ln.4 to p.1868, ln.18. [Emphasis added.] 

The evidence of First Nation Intervenors asserts that their Aboriginal title and rights have never 

been surrendered, extinguished or ceded through treaty or otherwise. 

Exhibit C5-7-1, para.2; 
Exhibit C5-8-1, para.3; 

 Exhibit C4-10, p. 25; 
Exhibit C6-5, Appendix C; 

V.16, p.2425, ln. 17 to p.2426, ln.25. 
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While the assertion of rights and title (in combination with a potential adverse affect) may be 

sufficient to trigger a duty to consult (which the Commission would have the jurisdiction to 

consider), it is equally clear that the BCUC has no jurisdiction over land claims. 

The National Energy Board has long recognized its limitation in this regard.  The National 

Energy Board first considered the issue of land claims in the 1977 hearing into Northern 

Pipelines.31

“The Board in its hearing did not consider the merits of the claims 
or their settlement, since these are matters under direct negotiation 
between the native people and the Federal Government.” (page 1 – 
135) 

In the 1981 Interprovincial Pipe Line Ltd. (IPL) Norman Wells application, the primary concern 

of several interveners was that the pipeline should not be built until land claims were settled.  

The Board dismissed the issue: 

“Although the federal government may be considering treaty 
rights, ownership, territorial jurisdiction, and other related 
questions, these are not matters with which the Board is involved. 

The Board recognizes the importance of native land claims.  
However, on the basis of the evidence before it, the Board is not 
convinced that approval of the proposed pipeline project would in 
fact prejudice the settlement of native claims.”32

An attempt to delay or adjourn an application because of ongoing land claims was similarly 

dismissed by the NEB in its 1989 decision to allow gas exports from the Mackenzie Delta.33

The NEB reiterated this position again in 2007 in the context of a CPCN application for a 

pipeline: 

 

31 NEB Hearing Order GH-1-76 Northern Pipelines Reasons for Decision Volume 1 (Supply and Demand) 
Chapter 1, Part 2 at page 1-135. 

32 Interprovincial Pipeline (NW) Ltd. Application for Certificate of Public Convenience and Necessity, March 1981, 
at 1:37. 

33 Esso Resources Canada Ltd., Shell Canada Ltd., and Golf Canada Ltd., Gas Exports, Reasons for Decision GH-
10-88, August 1989. 
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“It is not within the jurisdiction of the Board to deal with land claim matters.”34

Similarly, BC Hydro submits that the Commission process is not the appropriate forum to 

address historical ongoing infringements by determining questions of Aboriginal rights and title, 

determining whether there has been an infringement and granting a remedy for any such 

infringement.  Again, it is no answer for Intervenors to suggest that the issues relating to existing 

facilities are merely questions about “consultation” issues (which the Court of Appeal found to 

be within the Commission’s jurisdiction) and not questions about outstanding claims to 

Aboriginal rights and title (which are outside the Commission’s jurisdiction).  As Chief Jasper 

testified, the absence of settled claims in the province of British Columbia is a “foundation of the 

problem.” (V.12, p.1867, ln.4 to p.1868, ln.18)   

h. There are other appropriate forums to address or remedy (or justify)  
historic infringements 

There are existing means and appropriate forums for historic ongoing infringements to be 

addressed or remedied.  As discussed above, an integral part of addressing historic ongoing 

infringements is determination of the Aboriginal rights or title (which is alleged to have been 

infringed).  The two principle means to establish Aboriginal rights and title are negotiation 

(either at the treaty table or other negotiation processes) and litigation.  (The Supreme Court of 

Canada has clearly indicated that unresolved claims against the Crown are best resolved through 

negotiation, although litigation remains an option.) 

The duty to consult was expressly designed as an interim measure to provide protection of 

asserted Aboriginal title and rights until proven.  In introducing its discussion of when the duty 

to consult arises, the Supreme Court stated: 

Honourable negotiation implies a duty to consult with Aboriginal 
claimants and conclude an honourable agreement reflecting the 

 

34 National Energy Board, Reasons for Decision in the matter of TransCanada Keystone Pipeline GP Ltd., OH-1-
2007, September 2007, at 42.  An application for judicial review of this decision was dismissed (and has not been 
appealed): Brokenhead Ojibway First Nation v. Canada (Attorney General), 2009 FC 484  In addition, a separate 
appeal heard by the Federal Court of Appeal was dismissed: Standing Buffalo Dakota First Nation v. Enbridge 
Pipelines Inc., 2009 FCA 308   This latter decision is subject of a leave to appeal application to the Supreme Court 
of Canada. 
 

01249.98556.KBB.3549077.10 



83 

 

1 claimants’ inherent rights.  But proving rights may take time, 
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interests under discussion to be treated?  Underlying this question 
is the need to reconcile prior Aboriginal occupation of the land 
with the reality of Crown sovereignty.  … 

The answer, once again, lies in the honour of the Crown.   

Haida, supra at para. 26-27. 

The duty to consult was not meant to create alternate means (whether in front of the Commission 

or other decision-makers) to address or remedy historic infringements (or the definition of rights 

and title) in a piecemeal manner. 

In describing the duty to consult, the Supreme Court identified a process that would provide 

interim protection of First Nations’ rights and title while outstanding claims were being resolved 

through other processes—either by negotiation or litigation.   

With respect to the resolution of claims through litigation, several of the intervening First 

Nations have filed a writ of summons against the Crown.  For instance, the member bands of the 

ONA have initiated court proceedings. (Exhibit B-20, Exhibit B-12)  Similarly, the members of 

the Nlaka’pamux Nation (most relevant for the purpose of these proceedings are the Aschroft 

Indian Band, Boothroyd Indian Band, Kanaka Bar Indian Band, Lytton First Nation, Oregon 

Jack Creek Band, Skuppah First Nation and Spuzzum First Nation) have also commenced 

proceedings. (Exhibit C6-6, Attachment B) 

As for resolution through negotiation, the most obvious forum for negotiation of unresolved 

claims is the treaty process. Some of the intervening First Nations are actively involved in the 

treaty process.  For instance, the Westbank First Nation (member of the ONA) and the Hwlitsum 

First Nation are participating in the treaty process.  There are also other negotiation forums 

including direct engagement between First Nations and the Province which provides flexibility in 

settling unresolved claims by limiting the negotiations to a certain geographic area, or by the 

nature of the impact in question.  
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The Commission posed the following question (Commission Question 6) at the conclusion of the 

evidentiary hearing: 

What effect does BC Hydro and BCTC’s offer to address historical 
ongoing infringements at a separate table have upon the adequacy 
of their consultation obligation for the ILM Project? 

V. 16, p. 2456, lns. 15-19. 

As explained above, BC Hydro submits that based on the circumstances of this case, there was 

(and remains) no requirement for the Commission to consider consultation in respect of existing 

facilities (that are not ‘perpetuated’ or altered by the application before the Commission).  As 

such, BC Hydro and BCTC’s offer to address historical ongoing infringements at a separate table 

is exactly that—separate.  BC Hydro submits that, as it relates to historic ongoing infringements, 

it need form no part of the Commission’s consideration in reaching its determination as to the 

adequacy of consultation to the point of its CPCN decision. 

In the alternative, if the Commission rejects this submission and historic ongoing infringements 

are a proper consideration for the Commission in reaching its determination as to the adequacy 

of consultation to the point of its CPCN decision, then BC Hydro submits that the offer to 

address historical ongoing infringements at a separate table was sufficient to maintain the honour 

of the Crown in the current circumstances. 

j. BC Hydro’s Approach to the Issue of Existing Facilities 

During the consultation process, it became apparent to BC Hydro that the concerns being raised 

by intervening First Nations in relation to existing facilities were extremely broad in nature.  

These concerns were not limited to concerns regarding the operation of the existing facilities, but 

related to the original taking up of land for transmission lines and related facilities and, in some 

cases, even appeared to include issues relating to the taking up of land for highways, railways, 

forest roads, logging, etc. (V. 16, p. 2434, ln. 12-15) 
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BC Hydro was aware that it lacked the necessary mandate to resolve all of the intervenors’ 

concerns and it clearly and consistently advised First Nations of this from the very beginning.  

However, BC Hydro did not close the door on discussions regarding existing facilities.   

NNTC (who advanced this issue most often) wrote to BC Hydro asking for a “parallel” process 

to discuss the issue of existing facilities. It his November 13, 2007 letter to BC Hydro, Chief 

Pasco stated: 

In terms of what a meaningful process for engagement might look 
like we offer the following observations. 

First, we envision an engagement process between the NNTC, BC, 
BC Hydro and BCTC running parallel to the Province’s Process. 
[Emphasis added.] 
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Exhibit C5-7-1, Appendix H, p.1. 

BC Hydro’s response to Chief Pascoe’s request (and a similar request from ONA/UNIB) was an 

offer to engage in a parallel process of exploratory discussions on the existing facilities.  

BC Hydro sent two letters both dated January 18, 2007 to the NNTC and two similar letters to 

the ONA/UNIB on December 3, 2007.  The first letter provided that BC Hydro was “committed 

to engaging in a comprehensive consultation process with you concerning the ILM project” and 

advised that it would response to the issue of past grievances in a separate letter (Exhibit C5-7-1, 

Appendix K, Exhibit C5-8-1, Appendix I (for ONA/UNIB). The second letter to Chief Pasco 

stated:  

We understand that you have sought clarification if BC Hydro is 
prepared to discuss your concerns about the existence of BC Hydro 
facilities in your territory.   

BC Hydro is prepared to engage in discussions with you 
concerning current installations in the area you have identified as 
NNTC territory without prejudice to the outcome of those 
discussions. 

BC Hydro views these discussions as exploration in nature…  

Exhibit C5-7-1, Appendix L; 
Exhibit C5-8-1, Appendix J (for ONA/UNIB). 
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Together, BC Hydro’s two letters were responsive to the request for a parallel process from 

NNTC and ONA/UNIB:  

MR. ANDERSON: …what we did is offered up to most who were 
–most who were pushing us on that, we ultimately offered a 
parallel process for some exploratory discussions around that, and 
still maintaining, I would say, that our belief was still that those 
particular items that we just talked about rest with the province but 
we’re saying that we’re offering to have a process and to look at 
what those are and move forward from there.  

(V. 11, p. 1549, ln. 24 to p. 1550, ln. 6) 
See also Exhibit C5-7-1, Appendix L, and C5-8-1, Appendix J. 

The rationale behind this offer was that, although BC Hydro had no mandate to engage in the 

negotiation of unresolved claims, it did have a mandate to address operational issues (which 

seemed to motivate many of the concerns being expressed).  Further, BC Hydro and BCTC 

indicated they have “a voice” with the Province and, depending on what they heard from First 

Nations, could potentially act as a conduit for these First Nations’ concerns regarding existing 

facilities: 

Bruce Barrett said BCTC has a mandate to deal with concerns and 
address issues that they can and to improve the project and avoid 
impacts and to compensate where BCTC can’t avoid impacts. He 
said they have a clear mandate to discuss impacts and fairly 
compensate. 

He thought BCTC could be a conduit for those concerns identified 
today but we don’t have a legal mandate to deal with historic 
grievances but have a voice.  

He said there didn’t need to be a mandate to engage in a discussion 
jointly.  

Minutes from April 22, 2008 Meeting  
(Exhibit B-20, Attachment B-9) 

In addition to offering to engage in “exploratory discussions”, BC Hydro also clearly and 

repeatedly expressed its willingness to consider and address concerns relating to the operation of 

the existing facilities.  BC Hydro is the owner of the existing transmission facilities and BCTC 

maintains and operates the system.  As such, BC Hydro and BCTC clearly have an interest and a 
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responsibility to consider concerns raised about the impacts of its ongoing operations.  BC Hydro 

and BCTC repeatedly expressed this willingness and made it clear that these were the types of 

issues relating to existing facilities that they had the power and ability to address.  In fact, BC 

Hydro and BCTC committed to and/or proposed a number of steps to accommodate ongoing 

impacts arising from the operation of the existing facilities including: 

• Replacing existing round culverts with open bottom culverts and rip rap protection in 

fish-bearing streams to improve fish habitat. (Exhibit B-10, BCTC response to 

Coldwater et al. IR 1.9) 

• Installing waterbars and crossdrains to prevent stream siltation. (Exhibit B-10, BCTC 

response to Coldwater et al. IR 1.9) 

• Creating piles of large woody debris during clearing of the existing right of way that 

enhance wildlife habitat by providing protection for small creatures and food sources. 

(Exhibit B-10, BCTC response to Coldwater et al. IR 1.9) 

• The creation of the “Fraser Canyon Reliability Committee” in 2007 which includes 

representatives from BC Hydro/BCTC and First Nations. (V. 16, p. 2399, ln. 24 to 

p.2401, ln. 17). 

• Using new special seeding in the existing right of way that is serves as a better food 

supply for cattle than the current seed being used. (V. 9, p. 1231, ln. 19 – 25) 

Many of these commitments were made (or were proposed or agreed to) in response to a specific 

concern raised by First Nations about the ongoing impact of existing facilities.  These efforts 

help to mitigate the impacts of existing facilities, which constitutes a part of BC Hydro’s efforts 

to further the goal of reconciliation with First Nations in respect of the existing facilities. 

However, in some cases, First Nations rejected or dismissed the offer to engage with BC Hydro 

and/or BCTC in respect of operational issues.  For example, Upper Nicola repeatedly expressed 

concerns about invasive species or vegetation management along the existing right of way.  BC 

Hydro repeatedly indicated that it was ready and willing to explore such concerns.  However, 

Upper Nicola was not willing to further discuss its specific operational concerns such as invasive 
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species in the absence of an agreement from BC Hydro to address the issue of existing facilities 

more comprehensively.   

To the extent that it forms any part of the Commission’s determination, BC Hydro submits that 

the offer to address historical ongoing infringements at a separate table was sufficient to maintain 

the honour of the Crown in the circumstances.  
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V. Relief Sought 

a. The Issue Before the Commission 

The Court of Appeal in the Kwikwetlem decision has clearly identified the question the 

Commission must decide: 

[15]  I would remit the scoping decision to the Commission for 
reconsideration in accordance with this Court’s opinion, once 
certified, and direct that the effect of the CPCN be suspended for 
the purpose of determining whether the Crown’s duty to consult 8 

9 and accommodate the appellants had been met up to that decision 
point. (See Utilities Commission Act, ss. 99 and 101(5).) 10 

[70] The question the Commission must decide is whether the 11 
12 

13 

14 

15 

16 

17 
18 

consultation efforts up to the point of its decision were adequate. 

By Order G-83-09, dated June 30, 2009 (Exhibit A-7), the Commission Panel (in reference to 

paragraph 15 of the Kwikwetlem decision quoted above) determined that it would consider 

Supplemental Evidence existing up to August 5, 2008.  In its Reasons for Decision, the 

Commission Panel stated: 

“The Commission Panel finds the ‘issue’ before the Commission 
that determines the scope of relevant information in this 
proceeding is the adequacy of the consultation and accommodation 19 

20 efforts on the issues relevant to the section 45 proceeding to the 
21 

22 

23 
24 
25 
26 
27 

28 

29 

30 

31 

time of the Commission’s decision.” (page 18) [Emphasis added.] 

Further, the Commission Panel stated: 

“…the Court of Appeal direction to the Commission to consider 
the adequacy of consultation efforts up to the point of its decision 
requires the Commission to consider all evidence of consultation 
and accommodation up to the point of the Commission’s decision 
on August 5, 2008.” (page 19) 

b. Commission Question 1: Relief Sought; 

The Commission posed the following question (Commission Question 1) at the conclusion of the 

evidentiary hearing: 

What is the nature of the relief sought by each of the parties? 
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V. 16, p. 2455, lns. 7-8. 

In its most basic terms, the relief BC Hydro believes is appropriate is for the Commission, based 

on the evidence in this proceeding: 

(i) To determine that the Crown’s duty to consult and accommodate First Nations 

had been met up to the date of the Commission’s decision; (alternatively: that the 

consultation and accommodation efforts on the issues relevant to the section 45 

proceeding to the time of the Commission’s decision were adequate); and  

(ii) Accordingly, to lift the suspension on the effect of the CPCN. 

In effect, this form of relief would mean that the CPCN issued by the Commission on August 5, 

2008 continues, subject to all of its existing terms and conditions. 

c. Commission Question 7: (a) Impact on CPCN if Commission concludes 
consultation was not adequate and (b) options available to Commission; 

11 
12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

The Commission posed the following question (Commission Question 7) at the conclusion of the 

evidentiary hearing: 

(a) What is the impact on the CPCN that the Commission issued, if the Commission 

Panel were to determine that, for instance, one of the First Nation intervenors had 

not been adequately consulted? 

(b) Under this scenario, what options are available to the Commission in respect of 

the CPCN decision? 

V. 16, p. 2456, ln. 20 to p. 2457, ln. 1. 

If the Commission Panel were to determine that one of the First Nation intervenors had not been 

adequately consulted, the impact on the CPCN would have to be separately determined in the 

form of the relief granted or Order made by the Commission.  The Commission would have the 

following options: 

i. Direct that further evidence of consultation be provided to the 

Commission, while still lifting the suspension on the effect of the CPCN; 
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ii. Impose an additional term or condition on CPCN, while still lifting the 

suspension on the effect of the CPCN; or 

iii. Continue the “suspension” currently imposed on the CPCN until the 

Commission had reviewed further evidence and was satisfied. 

Each of these options will be discussed below in turn. 

6 

7 

8 

9 

10 

11 

12 

13 
14 
15 
16 
17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

Option 1: Direct further evidence and/or further consultation, while still lifting the suspension 

Given the manner in which this issue came before the Commission (via the Court of Appeal), the 

evidentiary record placed before the Commission has examined only a segment of the 

consultation process that took place with First Nations.  

As discussed above, Order G-83-09, dated June 30, 2009 (Exhibit A-7), established a “cut off” 

date for evidence for this proceeding based on the direction from the Court of Appeal.  The 

Commission Panel stated: 

“…the Court of Appeal direction to the Commission to consider 
the adequacy of consultation efforts up to the point of its decision 
requires the Commission to consider all evidence of consultation 
and accommodation up to the point of the Commission’s decision 
on August 5, 2008.” (page 19) 

Having completed this hearing and made its determination on the adequacy (or inadequacy) of 

the consultation and accommodation efforts on the issues relevant to the section 45 proceeding to 

the time of the Commission’s decision, the Commission will have complied with the direction of 

the Court of Appeal.  It will then be up to the Commission, as master of its own procedure, to 

determine the impact of its determinations on the CPCN that the Commission issued. 

A finding that the Crown has not fulfilled its consultation obligations does not automatically 

result in the impugned licence, permit or authorization being quashed or set aside.  Accordingly, 

in the current circumstances, a determination that, for instance, one of the First Nation 

intervenors had not been adequately consulted should not automatically result in the effect of the 

CPCN continuing to be suspended. 
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The Courts generally have been reluctant to grant a remedy quashing a government decision.  

They have tended, instead, to limit the decision to granting a declaration that the government has 

a duty to consult and then adjourning the proceedings to allow the government and the First 

Nation the opportunity to continue consultations. 

In Homalco Indian Band v. British Columbia (Minister of Agriculture, Food and Fisheries), 

2005 B.C.S.C. 283, the British Columbia Supreme Court considered an application by the 

Homalco Indian Band for judicial review of the decision of the Ministry to approve an 

amendment to the licence of an aquaculture company.  The Court concluded that the Crown had 

not discharged the duty to consult.  However, notwithstanding this conclusion, the Court 

declined to quash the licence; instead the application was adjourned to allow the Ministry to 

continue consultation.  (para. 117-27) 

In Musqueam Indian Bank v. Richmond (City) 2005 B.C.S.C. 1069, Brown J. of the British 

Columbia Supreme Court considered a challenge to the decision of the B.C. Lottery Corporation 

(an agent of the Crown) to move and expand a casino to lands which it knew where subject to 

Musqueam claims.  The Crown did not consult prior to this decision.  The Court found that the 

Crown’s contemplated move of the casino to the claimed lands triggered a duty to consult and 

that consultation did not take place at the earliest stages, before irrevocable steps had been taken.  

However, in considering the appropriate remedy, the Court concluded that it was not appropriate 

to set aside the decision, close the casino and cause consequential damage.  The Court issued a 

declaration that the Crown had a duty to consult and invited them to return to the Court if 

unsatisfied with subsequent process.  

A similar approach to remedies was taken in Hupacasath First Nation v. British Columbia 2005 

B.C.S.C. 1712. Despite the finding of a duty to consult and a breach of that duty, the British 

Columbia Supreme Court decided that the Minister’s decisions should not be quashed or set 

aside:  

“In light of the substantial prejudice to third parties which could 
flow from quashing or suspending the removal decision, compared 
with the lesser prejudice which could befall the HFN if the 
removal decision is left in effect, I have concluded that the removal 
decision should not be quashed or set aside.” (paragraph 317) 
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Instead, the Court found an appropriate remedy to be a declaration that the duty had not yet been 

met, but then to allow the parties a further opportunity to continue discussions. 

BC Hydro respectfully submits that, given the substantial third party interests in the 5L83 project 

(meeting a demonstrated need in a cost effective manner; ratepayer interests etc.) a similar order 

would be appropriate if the Commission Panel were to determine that one of the First Nation 

intervenors had not been adequately consulted. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Option 2: Impose an additional term or condition 

If the Commission Panel were to determine that one of the First Nation intervenors had not been 

adequately consulted, the Commission Panel has the option of imposing an additional term or 

condition to fashion an appropriate remedy.  However, BC Hydro submits that care must be 

taken to not inadvertently confer on First Nations a “veto” where the common law does not 

provide for one.  (See discussion in Haida, para. 48.) 

The approach of the National Energy Board (NEB) may be instructive.  In considering an 

application for a CPCN, the NEB must consider the factors identified in section 52 of the 

National Energy Board Act.  Section 54 of the National Energy Board Act empowers the 

Board to impose terms and conditions on the issuance of a CPCN. 

The statutory power of a tribunal (whether the Commission or the NEB) to determine what is 

necessary or desirable in the public interest cannot be delegated.  A person or tribunal to whom a 

duty is delegated cannot lawfully devolve the duty upon another, unless expressly authorized so 

to do.  Delegatus non potest delegare. 

In 1997, the NEB considered the application in the Sable Offshore Gas Project.  Aboriginal 

groups argued that they had not been fairly consulted in the planning stages of the project.  The 

NEB added the following condition to the certificate: 
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“The Company shall submit to the Board a written protocol or 
agreement spelling out Proponent-Aboriginal roles and 
responsibilities for cooperation in studies and monitoring.”35

It is notable that this condition, unlike several others imposed by the NEB in the same certificate, 

did not include a specific timeframe for submitting the protocol or agreement.36  (Subsequently, 

the proponent negotiated with the Assembly of Nova Scotia Mi’kmaq Chiefs in an attempt to 

reach an agreement.  No agreement was reached and the proponents filed a written protocol.) 

The Board, while encouraging negotiations, refused to delegate ultimate control by requiring an 

agreement with the aboriginal group.  In the absence of an agreement, there remained a 

mechanism by which the Board could fulfill its statutory mandate to determine what conditions 

were “necessary or desirable in the public interest.”   

If the Commission is to consider imposing conditions, it is similarly important to ensure that 

there is no inappropriate delegation of the Commission’s authority to determine what is in the 

public interest. 

Option 3: Continue the “suspension” 15 

16 

17 

18 

19 

20 

21 

22 

                                                

A third option open to the Commission, if the Commission Panel were to determine that one of 

the First Nation intervenors had not been adequately consulted, would be to leave the suspension 

on the effect of the CPCN (imposed by the Court of Appeal) in place pending further information 

or evidence from BC Hydro/BCTC regarding the status of consultations with that First Nation.  

For the reasons outlined above, BC Hydro does not support use of this option.   

Under this option, the suspension of the effect of the CPCN would continue pending the filing 

and consideration of further evidence of consultation.   

 

35 Sable Offshore Energy Project and Maritime & Northeast Pipeline Project Facilities Application, Reasons for 
Decision GH-696, December 1997 at 28, Condition 22. 

36 For example, Condition 23 required the Company to submit executed Backstop Precedent Agreements “prior to 
the commencement of construction.”  Condition 24 required the Company to file with the Board all firm 
transportation Service Agreements “prior to the commencement of service.” 
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One possible mechanism for such further information or evidence may already be in place.  In its 

August 5, 2008 CPCN decision, the Commission stated:  

“BCTC proposes to file a report (‘Update Report’) on the result of 
the EA process and additional Project Definition and 
Implementation work, including final route alignment, 
environmental commitments and assurances for mitigation, habitat 
compensation, consultation, environmental compliance reporting, 
updated project cost estimate, the P3 assessment, First Nations 8 
consultation and accommodation status, and anticipated cost 
impact from results of tenders for major components of work 
(respecting confidentiality of tener process)…BCTC only proposes 
to apply to the Commission for further approvals or amendments if 
it determines further approvals or amendment are necessary… 

9 
10 
11 
12 
13 

14 
15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

…upon receipt of BCTC’s Update Report the Commission will be 
in a position to assess whether or not it considers that any further 
public review process is required.” (pages 122-23) 

In the result, the Commission granted a CPCN for the ILM Project “conditional [inter alia] on 

BCTC filing the Update Report.” (page 126) 

d. Relief Not Sought -- No Forward-Looking Orders 

In the current circumstances, BC Hydro does not believe that the Commission, First Nations or 

future Applicants would be well served by including a long list of prescriptive directions from 

the Commission indicating how future CPCN processes should be approached and how future 

CPCN applications should be assembled.  The circumstances include the following: 

• Commission practices and processes continue to evolve:  Since the date of the Court 

of Appeal’s decision in Kwikwetlem, there have been a number of significant 

developments (or proposed or pending developments) in Commission practice and 

processes.  For example: 

• On September 16, 2009, the Commission released drafts of the 

2009 CPCN Guidelines and Guidelines for First Nations 

Information Filing Requirements for Crown Applications and 

Filings.  These documents have been commented on by a number 
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of parties and are currently under consideration by the 

Commission; 

• On December 7, 2009 and November 30, 2009 respectively, the 

BCUC and the EAO signed a Memorandum of Understanding 

regarding how utility projects that require both a CPCN and an 

EAC may be handled in the future.   

• The applicable law continues to evolve:  the CSTC decision (which was the 

companion case to the Kwikwetlem decision) is the subject of a pending appeal before 

the Supreme Court of Canada (which is currently scheduled to be heard by that Court 

in May of 2010).  Depending on the outcome of that decision, the legal parameters 

that guide the Commission may be altered. 

• BC Hydro and BCTC’s practices and processes continue to evolve: The evidence in 

this proceeding considered only a slice in time from August 2006 to August 2008.  

The practices and processes employed at that time are not necessarily reflective of the 

practices and processes employed by BC Hydro today (and therefore not reflective of 

what may be seen in future applications). 

Given these and similar ongoing developments, BC Hydro believes that application currently 

before the Commission is best addressed and decided on its own—based on the evidence before 

the Commission.  It should not be approached as a “test case” or as one used to design a template 

or model for future applications.  Future applications will be informed and shaped by the 

emerging law and changing practices outlined above.  BC Hydro believes that it would not be 

useful or helpful for the Commission to add to this a further list of directives or requirements 

arising from its review of the current application. 

BC Hydro respectfully submits that the evidence in this proceeding is adequate for the 

Commission: 

(i) To determine that the Crown’s duty to consult and accommodate First Nations 

had been met up to the date of the Commission’s decision; and  
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1 (ii) Accordingly, to lift the suspension on the effect of the CPCN issued by the 

2 Commission on August 5,2008. 

4 ALL OF WHICH IS RESPECTFULLY SUBMITTED this Ist day of March, 201 0. 

Counsel for British Columbia 
Hydro and Power Authority 
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APPENDIX 1 

Nlaka’pamux Nation Tribal Council (NNTC) and  
Okanagan Nation Alliance (ONA)/Upper Nicola Indian Band (UNIB) 

(Intervenor C-5) 

 

PART I – NNTC and ONA/UNIB’s Specific Complaints about the Consultation Process 

While originally the NNTC and ONA/UNIB intervened in these proceedings together as 

Intervenor C-5, they subsequently filed separate evidence.  Their evidence is very similar in 

nature as are the complaints that they have raised concerning the adequacy of the ILM Project 

consultation process. Furthermore, they have been dealt with together in this Appendix.  The 

complaints raised by the NNTC and ONA/UNIB in their evidence are: 

1. BC Hydro did not seek input into how the NNTC and ONA/UNIB wanted to be 

consulted; 

2. BC Hydro did not consult the NNTC and ONA/UNIB on all the alternatives;  

3. BC Hydro’s consultation process was focused primarily on the EA; and  

4. BC Hydro’s consultation process did not include consultation and accommodation on the 

existing facilities in the NNTC and ONA/UNIB’s traditional territory. 

Below, BC Hydro has addressed each of these complaints individually. 

Issue #1 – Input on NNTC and ONA/UNIB’s preferred consultation approach  

In its written evidence, the NNTC states: 

The NNTC was not asked by BCH representatives for their input 
on developing a structure for consultation on the ILM Expansion 
Project. 

Exhibit C5-7-1, para. 28. 
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Similarly, the ONA/UNIB states: 

Upper Nicola and the ONA were first contacted by BCH regarding 
the ILM Expansion Project in late August 2006. They were not 
asked by BCH representatives for their input on developing a 
structure for consultation on the ILM Expansion Project.  

Exhibit C5-8-1, para. 27. 

BC Hydro submits that this is simply not supported by the evidence. From the start of the 

consultation process, BC Hydro was clear that it was seeking input from First Nations on how 

they wanted to be engaged in respect of the ILM Project: 

MS. HOLLAND: […] But right from the beginning, we went out 
with information on the project, on the alternatives, and were 
asking questions, sharing information and asking how First 
Nations would like to be consulted with.  

V. 4, p. 281, ln. 14-18. 

With respect to the NNTC, BC Hydro sent several emails in the fall of 2006 expressly providing 

that it was seeking input on the NNTC’s “preferred consultation approach” and was seeking a 

meeting to specifically discuss this: 

We would like to discuss with you, your preferred consultation 
approach, capacity funding arrangements and review the ILM 
project options including the project description for the new line 
option and the environmental and regulatory processes. These 
include the harmonized BC and Federal environmental review 
process as well as the BC Utilities Commission (BCUC) process 
for a Certificate of Public Convenience and Necessity (CPCN). 
[Emphasis added.] 

Exhibit C3-13, Attachment 1. 

Moreover, during the first meeting with Chief Pasco on February 15, 2007, BC Hydro and BCTC 

presented a PowerPoint presentation that included a slide to initiate a conversation between the 

parties on the NNTC’s preferred consultation.  

Exhibit B-20, Attachment B-2.  

2 

01249.98556.MSJ.3555617.6 



 

In respect of the ONA, during the January 10, 2007 meeting, the January PowerPoint 

presentation about the ILM Project was given (Exhibit B-3-1, Appendix O). The “Proposed 

Agenda” slide clearly lists “Discussion of Preferred Consultation” as one of the items to be 

discussed that the meeting. Moreover, page 17 of that slide presentation is devoted uniquely to 

“Discussion of Preferred Consultation”. 

In fact, during the February 15, 2007 meeting, Raymond Phillips counsel at the time for the 

NNTC and a member of the Nlaka’pamux Nation, suggested that consultation proceed through 

the development of a general protocol. As will be addressed later, a large amount of time was 

spent by the NNTC, ONA/UNIB and BC Hydro trying to develop a mutually agreeable 

arrangement for consultation in respect of the ILM Project. Several ideas and proposals were 

exchanged between the parties, but the parties were unable to agree on the scope of the 

consultation process and as such no agreement as to a proposal or protocol for consultation was 

reached. 

BC Hydro submits that the evidence is clear that from the start, BC Hydro sought input as to how 

the NNTC and ONA/UNIB wanted to be consulted. The position that the NNTC and 

ONA/UNIB were never asked for their input is clearly contrary to the documentation seeking 

their input and the evidence that they in fact provided to BC Hydro on several occasions 

proposals outlining elements of their preferred consultation process. The fact that the parties 

could not agree as to the scope of those consultations does not change the fact that input was 

sought and received.  With respect, the NNTC and ONA/UNIB’s position in this regard is 

without merit.  

Issue #2 – No Consultation on the Alternatives  

The NNTC’s evidence provides the following characterization of consultation on the 

alternatives:  

There was no consultation between the NNTC and BCH, or BCTC, 
concerning options that did not involve new or upgraded 
transmission works within Nlaka’pamux territory. […] The 
discussion of alternatives was, in the view of the NNTC, secondary 
to and subsumed within the apparent determination by BCH that it 
was proceeding with the ILM Expansion Project.  
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Exhibit C5-7-1, para. 30. 

Likewise, the ONA/UNIB’s evidence states: 

Neither did BCH representatives engage in meaningful 
consultations with Upper Nicola and ONA concerning alternatives 
that would not require the construction or upgrading of 
infrastructure in Okanagan territory.  

[…]  

Any discussion of alternatives to the ILM Expansion Project took 
place in the context of BCH informing Upper Nicola and the ONA 
of the alternatives it had considered in the course of developing the 
EA application for the ILM Expansion Project. 

Exhibit C5-8-1, para. 32 and 34. 

The position articulated appears to be twofold. First, the NNTC and ONA/UNIB claim that was 

inadequate because it was limited to the UEC and 5L83 alternatives and secondly, in any event, 

consultation on these alternatives was secondary because the decision to proceed with the 5L83 

alternative had already been made.  

With respect to the first, it is inaccurate to say that BC Hydro limited its consultation to the UEC 

and 5L83 line alternatives exclusively. As evidenced by the initial PowerPoint presentations and 

Electricity Supply Challenges handout, BC Hydro provided information on the following four 

options: upgrading existing facilities, constructing a new line, non-wires solutions, and do 

nothing.  

While BC Hydro was willing to engage on all four of these alternatives, it does not deny that its 

consultation process focused on two primary alternatives: the UEC and 5L83 alternatives. As 

stated by Ms. Holland during cross-examination, the do-nothing alternative acted as a 

“benchmark” providing a starting point with which First Nations could compare the other 

alternatives: 

MS. HOLLAND:  A:  Well, the do-nothing option exists because 
that’s your benchmark. So people ask us, “What happens if you 
don’t do anything?” So it’s kind of your base case, and if you don’t 
have it there, people ask you. What happens if you don’t do 
anything? So it’s there. We knew from a system planning 
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perspective, by 2014 we needed to be doing something. And so 
does the do-nothing option, does that satisfy having to have 
something in place by 2014? No. It stays on the slides and in the 
documents because it’s a question and its’ your baseline, if you 
will. 

V. 7, p. 803, ln. 26 to p. 804, ln. 11. 

Similarly, including non-wires options within the discussion of alternatives was done to 

foreshadow questions from First Nations concerning generation and demand side management:  

MS. HOLLAND: A: … The other primary reason those topics 
[non-wire options] appear is that it’s very hard as a transmission 
company to go out and say, we’ve got two transmission 
alternatives we’re looking at, and somebody says to you, well what 
about generation, what about demand-side management, what 
about these other things. So we end up in those discussions 
anyway. And so, yes, we can say something like, we’re not here to 
talk about that, you’ve got to deal with that in the IEP, and that’s 
not a particularly responsive way or conducive to having a 
discussion. 

So they’re on there in the context of, you know, there is an IEP 
proceeding but generally when asked -- and these are very basic 
questions that we’re asked and very basic discussions that we’re 
having; what about solar panels, what about people saving energy 
in the Lower Mainland, does that offset the need for this project, 
what if Burrard, what if another generating unit in the Lower 
Mainland. Those are the discussions that we were having and 
engaged in while we’re talking about two main transmission 
alternatives that we see as the transmission company needing to be 
in place by 2014. 

V. 11, p. 1566, ln. 22 to p. 1567, ln. 18.  

To be clear, BC Hydro is not suggesting that the do-nothing and non-wires alternatives were not 

considered as alternatives for the ILM Project. However, given the lack of likelihood that they 

would successfully resolve the transmission sought to be addressed by the ILM Project, they 

were less feasible and therefore secondary to the UEC and 5L83 alternatives. The documentation 

produced in the fall 2006 and winter 2007 and the testimony provided by the BCTC/BC Hydro 

panel clearly support that BC Hydro and BCTC continued to provide information, engage in 

discussions and answer questions about all the alternatives, but focused its main efforts on the 

UEC and 5L83 alternatives.  
5 
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As to the second part of the NNTC and ONA/UNIB’s position, that the choice of the preferred 

alternative was made prior to May 2007, BC Hydro submits that this is unsupported, and in fact 

contradicted by the evidence.  (As an aside, BC Hydro notes that the NNTC erroneously credit 

the choice of the preferred alterative to BC Hydro and not BCTC.) The record is clear that BCTC 

engaged in a very informed and careful process to select its preferred alternative in May 2007.  

The multi-stage process was described in BCTC/BC Hydro’s response to Coldwater et al. IR 1.1 

(Exhibit B-10).  As the Project Manager, Ms. Holland played a critical role in making that 

choice: 

MS. HOLLAND: A: […] I made a decision on which alternative 
we should pursue. I then made a recommendation to the executives 
that we should be pursuing that alternative. They agreed with me, 
so they make their decision that, yes, I've made the right decision. 
And then we go to the Board. 

[..] 

And say, "This is our recommended course of action, and we'd like 
you to fund us." So then they make a decision about whether we've 
made a good decision, which is based on my decision. And so it's -
- you know, it takes us -- it's a process and along the way, 
information is looked at, it's read, it's analyzed. And I believe that 
at each step of the way, sufficient information was made available 
to the decision-makers. So, me at the beginning, then the executive 
and then the Board, to make an informed decision. 

V. 9, p. 1179, ln. 13 to p. 1180, ln. 4. 

In fact, the choice that was made in May 2007 was not a point of no return decision.  

MS. HOLLAND:  A:  […] After we made the May decision and 
we advised the First Nations that we had made the decision on a 
preferred alternative, we did not hear from First Nations that there 
was a large significant looming issue that would preclude us from 
being able to construct the line in roughly the area between the 
substation in Meridian that we were proposing. And at no point 
along the way has something like that been identified that we 
haven’t been able to, so far, avoid or mitigate or otherwise 
accommodate. 

V. 5, p. 427 ln. 10 to 26.  
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To accept the NNTC and ONA/UNIB’s position is to accept that BC Hydro engaged in over 9 

months of meaningless consultation with First Nations. More specifically, it suggests that BC 

Hydro spent ratepayers’ money without purpose and wasted many days of BC Hydro, and First 

Nations representatives’ time in an artificial consultation process. BC Hydro submits that there is 

no evidence on the record supporting that prior to May 2007, BCTC had made its choice on the 

preferred alternative.  

Issue #3 – Consultation Process was shaped by the ILM Project, not the EA Process  

As a related issue, the NNTC and ONA/UNIB’s evidence indicates that it believed that BC 

Hydro’s consultation process for the ILM Project was based on the EA Process.  For instance, 

the NNTC states in its written evidence that they understood from the November 27, 2006 offer 

of capacity funding that: “the consultation between BCH and the NNTC was to focus on the EA 

process regarding the ILM Expansion Process.” Similarly, it claims that during the February 

2007 meeting, “BC Hydro confirmed that it would be pursuing consultations regarding the ILM 

Expansion Project through the EA process” and that “BCH was seeking the NNTC’s 

participation in consultations specific to the ILM Expansion Project through the pre-application 

phase of the EA process.” 

Exhibit C5-7-1, para. 35. and 37. 

The ONA/UNIB makes similar submissions providing that the purpose of the fall of 2006 

meetings, the correspondences post the November 2006 capacity funding offer and the January 

10, 2007 meetings were all “to notify them of the schedule for the EA Review and identify 

opportunities for their participation in the review.”  

Exhibit C5-8-1, para. 34, 38, and 40. 

To begin, it is important not to lose sight of the NNTC and ONA/UNIB’s use of the defined 

word “ILM Expansion Project”. They use this term to describe the 5L83 alternative. Given their 

position that the 5L83 had already been chosen as the preferred alternative prior to May 2007, 

they see the consultation process on the ILM Project as being limited to consultation on the 5L83 

alternative.  

7 

01249.98556.MSJ.3555617.6 



 

In response, BC Hydro submits that the consultation process developed to engage First Nations 

in respect of the ILM Project was not focused on or grounded in the EA process. As stated by the 

BCTC/BC Hydro witness panel during cross-examination, “the consultation throughout has not 

been based or focused on specific processes, it’s been focused on the project itself.”  

V. 9, p. 1245, ln. 2-5. 

(see also V. 6, p. 618, ln. 16-22.) 

Prior to the May 2007 choice of the preferred alternative, the “ILM Project” consisted of 

different alternatives that each provided a solution to the transmission needs of the Lower 

Mainland. In light of this, the consultation process similarly focused on these alternatives in 

order to make an informed choice in May 2007. For instance, BC Hydro engaged First Nations 

that had the potential to be affected by either alternative. The documents circulated and 

presentations made to First Nations prior to May 2007 clearly focused on the alternatives and 

obtaining feedback from First Nations about the alternatives.  

One of those alternatives, the 5L83 alternative would have required BCTC to obtain an EA 

Certificate. Consequently, BC Hydro believed that it was necessary to properly inform First 

Nations of what would be involved in that process and the opportunities for First Nation 

engagement specific to that process. As such, BC Hydro included slides in its early presentations 

explaining the EA process, the EA timelines, and opportunities for First Nations’ involvement 

therein. Moreover, as the applicant, BCTC was bound by the requirements of the EAO which 

included the submission of certain key documents (such as the Terms of Reference) and various 

studies and reports. BCTC saw merit in ensuring that First Nations had a high level of 

involvement in those reports. As a result, BC Hydro supported First Nations’ involvement in 

these reviews and studies. However, while BC Hydro was doing what it could to support First 

Nations’ involvement in the EA process.  At no point during the consultation process did BC 

Hydro say that consultation on the ILM Project was to be concluded through the EA process.  

Issue #4 –Consultation on the ILM Project did not have to include Historical Infringements  

A further complaint about the the consultation process is that it should have included 

consultation on historical infringements:  
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From the beginning of its interaction with BCH regarding the 
proposed ILM Expansion Project, the NNTC advised that 
consultation must include a consideration of the existing and 
ongoing adverse effects of the existing transmission lines (5L81 
and 5L82), the existing right of way and associated infrastructure 
(the “Existing ILM Project”) because the ILM Expansion Project 
relied on and benefited from the Existing ILM Project and there 
had been no consultation and accommodation regarding the 
Existing ILM Project. 

Exhibit C5-7-1, para. 41. 

In taking this position, the NNTC summarizes BC Hydro’s position as follows: 

BCH’s position at all material times was that its proposal to 
construct the ILM Expansion Project did not necessitate 
consultation regarding the Existing ILM Project.  

Exhibit C5-7-1, para. 42. 

The ONA/UNIB takes an identical position at paragraphs 48 and 49 of their written evidence.  

Exhibit C5-8-1. 

To begin, BC Hydro has addressed the legal aspect of the NNTC and ONA/UNIB’s position in 

respect of the historical infringements in its main argument. As such, this section will be limited 

to considering the factual correspondences that occurred between the parties on the issue of 

historical infringements. BC Hydro submits that a review of (1) the communications between the 

parties and (2) the full details of the position taken by each party supports a conclusion that BC 

Hydro’s approach to the issue of historical infringements was both reasonable and appropriate. 

At all times, BC Hydro: 

• was clear and candid as to BC Hydro’s lack of mandate; 

• welcomed and dealt with impacts that BC Hydro had the power to deal with such as 

operational issues; and  

• was responsive at all times to the NNTC and ONA/UNIB’s requests to develop a 

agreement as to how to proceed with the issue of historical infringements.  
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The issue of historical infringements was raised the NNTC and ONA/UNIB at different points 

within the ILM Project consultation process. The early discussions around historical 

infringements and how they would be dealt with were specific to each of intervenors. However, 

upon receipt of a letter dated February 7, 2008 from counsel for both the NNTC and the 

ONA/UNIB, the individual chronologies joined together. As such, the review of the parties 

position’s below is organized to reflect this.  

NNTC Correspondences Pre-February 7, 2008 

The issue of historical infringements was initially raised by the NNTC at the commencement of 

the consultation process.  As evidenced by BC Hydro’s meeting notes, from the February 2007 

meeting between the parties, the early comments made by the NNTC in respect of historical 

infringements were not limited to the 5L81 and 5L82 facilities or transmission facilities in 

general and involved issues regarding compensation for loss of land to which the NNTC claims 

it holds title: 

… traditional patterns of hunting and gathering and farming under 
the lines have changed since they were installed. New lines bring 
property values down. There has been no consideration of lost land 
and values, or compensation, to the reserves. Nor has there ever 
been consultation about existing lines. Whatever is decided must 
be approved by the communities. (p.2) 

…Canyon First Nations are already making many specific claims 
about lands lost to right-of-ways and are seeking compensation. 
There never had been local benefits to First Nations from whatever 
project needed land. Only large centres benefitted. (p.2) 

…NNTC land becomes a transmission or transportation corridor to 
benefit the whole country’s economy (but no NNTC members). 
Everybody is competing for space. A better forum is needed for 
First Nations interests. (p.3) 

…Past infringements must also be assessed and BC Hydro needs to 
discuss how NNTC will conduct its own assessment of impacts: 
the obvious socio-economic impacts, and identification of the 
subtle ones. NNTC will no longer accept impacts without benefits. 
(p.3) 

Exhibit B-20, Attachment B-2. 
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In reply to the comments made by the NNTC, BC Hydro “acknowledged that historical issues of 

BC Hydro infrastructure on NNTC lands need to be worked on”, but explained that “the 

Province to be involved in title issues” (Exhibit B-20, Attachment B-2). BC Hydro was clear 

from the start that some of these issues could only be addressed by the Province. 

What emerged from the meeting was a suggestion by Raymond Phillips, echoed by Chief Pasco 

that a protocol should be developed to outline how to move forward on these issues. Neither Mr. 

Phillips, nor Chief Pasco had a template or model of their suggested protocol. In response to this 

suggestion, the ARN co-ordinator said his next step was to go back to BC Hydro to inform 

himself about which of the issues that had been raised by the NNTC could be address by BC 

Hydro in the ILM Project consultation process.  (Exhibit B-20, Attachment B-2, p. 4) 

The next discussion of historical infringements with the NNTC occurred during a meeting 

between the parties held on September 7, 2007. During cross-examination of the BCTC/BC 

Hydro witness panel, counsel for the NNTC suggested that by September 2007, BC Hydro had 

still failed to provide a “substantive response” to the NNTC’s February request for a protocol.  

V. 8, p.1105, ln. 17 to p.1106, ln. 1. 

BC Hydro respectfully submits that this was not a failure on the part of BC Hydro, but yet a lack 

of follow up on the part of the NNTC. The evidence is clear that it was the NNTC that suggested 

a “protocol” at the February meeting and given this, only they could know the form and content 

of the protocol they had envisioned. Moreover, they provided BC Hydro no follow up or draft of 

a protocol between the February and September meetings. Given that it was the NNTC’s idea, it 

was not for BC Hydro to go away and draft a protocol.  In fact, during the meeting in February, 

BC Hydro had expressed that it didn’t think that it would be able to address everything that the 

NNTC had hinted they wanted addressed in the suggested protocol. Further, the list of action 

items in the meeting notes do not include that BC Hydro was required to go away and draft a 

protocol or formal response to the NNTC’s suggestion. Instead, they provide that the 

consultation team was “to arrange a follow-up meeting” after it had considered internally how it 

would respond to the issue of historical infringements. This is precisely what BC Hydro did. It 

made several attempts to arrange such a meeting throughout the spring of 2007 (including on 

March 7, March 13, and May 16). 
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During the September 7, 2007 meeting, similar concerns about broad historical infringements 

were again raised by the NNTC: 

RP – He has a concern with all the lines, as they will all eventually 
need to be replaced. For example Kelly Lake to Lytton 
transmission line goes through one of their bands lands. He is 
concerned that the lines that go into Kelly Lake substation will all 
eventually need to be either replaced, upgraded added to etc.  

Exhibit B-20, Attachment B-3. 

Chief Pasco provided a suggestion as to how the NNTC wanted have these issues dealt with. 

More specifically, the Chief Pasco suggested: 

NNTC would like to present a paper at BCH cost that would look 
at EA process and the effects the hydro line and other projects will 
affect NNTC territory. This paper needs to be a principled based 
document that also provides a means to enter into discussions 
regarding issues relating to past and present issues; future 
development reqmts; and revenue sharing. They would like to get a 
map of all the existing transmission lines and generating facilities 
in the province.  

Exhibit B-20, Attachment B-3, p. 2. 

During cross-examination, Chief Pasco articulated that when he used the words “big picture” he 

was referring to more than just the 5L81 and 5L82 transmission lines:  

MR. BERGNER: Q: … The reference to "big picture", is it a 
common understanding that that's the big picture of the Hydro 
system, the -- all of the transmission lines and the generating 
facilities in the Nlaka'pamux territory? Is that the big picture? 

CHIEF PASCO: A: Yeah. You have to appreciate the overall 
impact of these high-tension wires through our territory -- to our 
area. And the big picture, basically, is a request to look at what are 
all the plans. You know, we’ve got all these lines that have gone 
through our area, we haven’t been consulted on any of it, we 
haven’t been -- there’s been no discussion prior, you know, when 
the first lines went through, and now there are more lines coming 
in and to us it was important, before you can talk about your future 
and how that’s going to come forward or unravel, you have to 
know what the plans of the, you know, of the people that are 
coming in to do more of the same. So when we said the big picture, 
we wanted to know, you know, you came to us one day and you 
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had two ideas about how you wanted to bring a line, how you 
wanted to increase the capacity. Having said that, we felt it was 
important to know what else they were going to be doing, that is 
part of the big picture. So we can make decisions about our own 
future in conjunction with the developers. That’s very, very 
important for us. And I guess the other thing is I just want to add, 
if you look at our area, if you look at the area where we’re from, 
we’re in a transport corridor. I don't want to spend a lot of time 
discussing that, but through that area there is -- our communities 
were set up through the Indian Act and there are little plots of 
Reserves along the river and it’s a transport corridor, so there are 
lots of other impacts, like the railroads, the transmission lines, of 
course, and the highway. It just, it divides up our communities. So 
when something is going to be developed that’s part of the big 
picture for us, how are we involved, how are we going to be 
involved. There is the whole concept of cumulative impact, and 
those are real concerns for us. So, yes. 

V.16, p.2358, ln. 3 to p.2360, ln. 11. 

As Mr. Littledale described during cross-examination, the paper suggested at the September 

meeting was different than the protocol suggested at the February meeting: 

MR. STADFELD: Q: Do you agree with my characterization that 
the NNTC again was asking for a high-level protocol, big-picture 
analysis of impacts, is that correct? 

MR. LITTLEDALE: A: I would say that -- I wouldn’t say that the 
earlier request regarding a protocol was the same as this request 
referring to a bigger picture review. It may have accomplished the 
same thing but again, I don't know. 

V.8, p.1107, ln.25 to p.1108, ln. 8. 

In response, to the proposal of a paper, Mr. Littledale agreed to take the suggestion back to BC 

Hydro for consideration. The NNTC agreed to “bring forward some ideas about how [they] 

might move towards a mutually agreeable process of engagement concerning the Project.” 

(Exhibit C5-7-1, Attachment H). The meeting ended with the NNTC requesting a meeting with 

senior officials at BC Hydro to discuss the ILM Project and historical infringements (which took 

place on November 13, 2007). 

A meeting was held on September 13, 2007 and attended by political representatives from 

Lytton, Skuppah, and Boothroyd (all of which are represented by the NNTC in these 
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proceedings). Also, Alison Duncan, a heritage worker for the NNTC was present. The NNTC 

contends that this meeting does not count as consultation with the NNTC. BC Hydro notes that 3 

of the 6 bands represented by NNTC in these proceedings were present at this meeting.  During 

the meeting, it was again made clear that NNTC historical infringements were not limited to the 

5L81 and 5L82 transmission lines:  

CBS (Chief Byron Spinks) said that there are real concerns with an 
imposed process and with how each agency brings issues in a 
piecemeal way. Cannot look at one without regard for the whole 
territory. There is a need for a big picture review paid for by 
proponents covering impacts of mine, Forestry, transport cooridors 
[sic] and transmission lines.  

Exhibit B-20, Attachment B-4, p.3. 

On November 13, 2007, a meeting was held between the NNTC and senior officials at BC Hydro 

including Lyle Viereck at which the NNTC hand delivered a letter to Mr. Lyle Viereck. The 

letter outlined the NNTC’s belief that the engagement opportunities provided in the provincial 

EA process amounted to insufficient consultation. The letter also proposed an engagement 

process that would run parallel to the provincial EA process, wherein the NNTC would be 

involved in preparing a preliminary assessment of the scope and nature of the studies it believed 

had to be completed. The NNTC’s letter further advised that these studies would include an 

exploration of historical infringements, specifically “past impacts to our Title, Rights, and 

interests from BC Hydro’s activities.” 

Exhibit C5-7-1, Appendix H. 

The next meeting between the NNTC and BC Hydro occurred on November 23, 2007. Again, the 

NNTC held the position that they wanted the consultation process to deal with a broad range of 

past impacts in the entirety of their territory:  

Bob: … Highways, gas lines, Railroads pass through NNTC 
territory without NNTC authority. There are new impacts without 
addressing old impacts. This impacts NNTC Leadership. NNTC is 
adamant about continued impacts, there has been too much impact 
on NNTC, Fisheries for e.g. … 

Exhibit B-20, Attachment B-5. 
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As confirmed by Chief Pasco himself during cross examination, at that meeting BC Hydro 

provided a direct response to the NNTC’s proposed consultation process by suggesting an 

“EAO-plus” model for consultation. (V.16, p.2366, ln. 23 to p. 2367, ln.19) 

While BC Hydro was receptive to moving towards an agreed upon consultation process, it was 

also made clear that there were impacts that it could not address: 

Eric: ...Will look at BCH language to be compounded but 
Railways and Highways are out of our mandate. (p.1) 

Eric: …not willing to talk about Historical BCH Impacts. We will 
look after new line and reasonable impacts, prepared to look at 
larger impacts of new line that impact on way of life which is 
worth looking at. (p.2) 

Exhibit B-20, Appendix B-5. 

At the conclusion of the meeting, BC Hydro agreed that it would begin drafting a written 

response to the matters discussed. The result was a letter dated November 29, 2007 wherein BC 

Hydro provided that it was prepared to have its Chief Negotiator (Eric Denhoff) work with the 

NNTC to develop a mutually agreeable process of engagement concerning the ILM Project.  

The next meeting between the NNTC and BC Hydro occurred on December 5, 2007. During 

cross-examination, counsel for the NNTC again suggested that by this date BC Hydro had still 

provided no “substantive response” to the NNTC’s February 2007 suggestion of a protocol 

agreement. As articulated by Mr. Anderson during the hearing, the evidence clearly does not 

support a failure on BC Hydro’s part: 

MR. STADFELD: Q: … This one, I see that there was yourself, 
Mr. Littledale, Mr. Ross, and Mr. Denhoff were there. By this 
time, there had been no substantive response from B.C. Hydro to 
either the February, 2007 request for a protocol or the September, 
2007 request that we've just referred to. Is that correct? 

MR. ANDERSON: A: I disagree completely. So thanks for the 
opportunity to speak. So, on -- you referenced back to February 
when the first reference was made to a protocol, and that was -- the 
characterization is that's really the first time that protocol was 
raised. But it's also the time when the historical infringements 
discussion were raised. And then through kind of following 
February through September, there was discussions, as you read 
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through our narrative, in terms of attempting to meet again with the 
NNTC, and trying to frankly figure out exactly who represented 
the NNTC, and which groups Mr. Phillips represented at a time. 
Then as we get into -- I believe you covered the September 7th 
meeting. On September 13th, we had another meeting up in 
Lytton, which I was at with Bob Pasco and a number of others, and 
I notice we skipped over that. But again, we get into past grievance 
discussions in great detail. And it's clear at that point in time that 
there's going to be something between us that we need to start 
talking about, a way for us to move forward with consultation on 
our project, on the ILM project,  given that they weren't -- our 
position that it was the province that needed to address the 
historical infringements. And so really those discussions around 
protocol through September 13th, and then a further meeting on 
November 13th, they really started to blend together, the 
discussions on protocol and the discussions related to historical 
infringements. 

V.8, p.1110, ln.6 to p.1111, ln.16 

During the December 5, 2007 meeting, the NNTC presented BC Hydro with a first draft 

“Consultation Process”. As highlighted by Mr. Anderson during cross-examination, the wording 

of the draft included consultation and accommodation relating to all of BC Hydro’s facilities in 

the NNTC’s territory: 

MR. ANDERSON: A: And in the consultation process, 
background item 3, again, it goes to –  

"the Nlaka'pamux Nation Tribal Council has expressed 
concerns about the impact of past, current and ongoing 
activities of B.C. Hydro and BCTC within Nlaka'pamux 
territory. The activities -- and takes a position that before 
the project might proceed, issues related to the activities 
must be addressed." 

So that really again summarizes for me the shape of discussions 
through the fall leading into -- what was proposed here is really a 
consultation process dealing with historical infringements. And the 
existing -- and, sorry, and the new project. 

V.8, p.1117, ln. 7 to 26 

In response to the draft “Consultation Process”, BC Hydro advised that it could not engage in 

consultation and accommodation of historical infringements with the ILM consultation process, 
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but it was prepared to use two “separate processes that will run concurrent…one that addresses 

requirements and timelines of the EAO process with respect to ILM and the other that deals with 

issues pertaining to existing assets.” At the conclusion of the meeting, BC Hydro committed to 

follow up on the draft “Consultation Process” and “take back the discussion regarding dual track 

process”.  

Exhibit B-20, Attachment B-6. 

The follow up from BC Hydro came in the form of two letters, one dated January 17, 2008 

(erroneous dated 2007) and the other dated January 18, 2008. The first letter addressed the ILM 

Consultation Process and stated that BC Hydro was willing to enter into a consultation 

agreement with the NNTC. The letter further stated that BC Hydro had reviewed the NNTC’s 

draft Consultation Process (received during the December 5th, 2007 meeting) and attached BC 

Hydro’s review of the draft document. In closing, the letter stated:  “In addition to consultation 

on ILM, we understand NNTC has issues regarding historical infringements and will be 

responding to this in a separate letter.”  

Exhibit C5-7-1, Attachment K.1

The January 18, 2008 letter addressed the issue of historical infringements. It provided:  

BC Hydro is prepared to engage in discussion with you concerning 
current installations in the area you have identified as NNTC 
territory without prejudice to the outcome of those discussions. 

BC Hydro views these discussions as exploratory in nature and we 
look forward to you identifying any potential direct impacts these 
facilities might have on aboriginal interests. We will undertake 
these discussions separate from the ILM consultation process and 
would like to propose a meeting at your earliest convenience.  

Exhibit B-20, Attachment B-7. 

In sum, the outcome of the December 5, 2007 meeting was that BC Hydro was prepared to 

engage in two separate, but parallel processes with the NNTC; one to focus on consultation for 
                                                 

1 It appears that the attachment to the letter was no included by the NNTC in their filing. It was however erroneously 
attached to the January 18, 2008 letter at Exhibit B-20, Attachment B-7. 
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the ILM Project, and the other exploratory discussions relating to the BC Hydro’s existing 

facilities in the NNTC’s traditional territory.  

A further meeting between the parties was arranged for February 5, 2008. During that meeting it 

was made clear to BC Hydro that the NNTC would not accept two separate, but parallel 

processes: 

RDanesh asked if ED had seen filings to BCUC on behalf of ONA, 
Upper Nicola, and NTA. It’s their position that the past and present 
must be dealt with together. (p.1) 

BStadfeld responded…Mandell Pinder wants to resolve old 
grievances, then they’re prepared to move on to new issues. (p.1) 

Exhibit B-20, Attachment B-8. 

In response, it was again made clear by BC Hydro that it did not have a mandate to deal with the 

historical infringements that the NNTC was seeking consultation and accommodation on: 

ED responded there is no mechanism for BCH to deal with all 
historic issues. (p.2) 

BC Hydro also expressed that the amount of time it would take to conclude historical 

infringements would be longer than the time for review of the ILM Project:  

ED responded that the length of time it would take to conclude 
historic grievances would be much longer than time it will take to 
agree/negotiate on new project. This would hold up new project, 
and therefore BCH is prepared to undertake two separate, 
simultaneous negotiations.  

Exhibit B-20, Attachment B-8, p. 1.  

In closing, the NNTC requested a meeting with BC Hydro and BCTC Board members.  

ONA Correspondences Pre-February 7, 2008 

With respect to the ONA/UNIB, the first substantive expression of historical infringements arose 

at a community meeting held on July 19, 2007. During this meeting, BC Hydro provided a 

presentation about the ILM Project to the Upper Nicola Indian Band. During that meeting 

individual community members raised some specific concerns about the existing facilities in 
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their territory including the impacts on vegetation, EMFs, and operational security of the Nicola 

substation. Follow up to these specific concerns about operational historical infringements was 

done on July 23, 2007 and August 9, 2007 (see ONA/UNIB narrative, p. 106) 

Exhibit B-20, Attachment C-1. 

On November 8, 2007, a meeting was held between the ONA/UNIB and BC Hydro. During that 

meeting, the ONA/UNIB expressed that the main issue for them was regarding compensation 

and mitigation for the existing facilities. This was the first articulation of the position taken by 

the ONA/UNIB. They advised provided that any consultation process in respect of the ILM 

Project would have to include consideration of historical infringements in respect of the existing 

facilities. At the conclusion of the meeting, the parties tentatively agreed to meet on December 3, 

2007, but this meeting was subsequently rescheduled. 

Exhibit B-12, p.109-110. 
Exhibit C5-8-1, para. 52. 

In response to the ONA/UNIB’s position, BC Hydro contacted the ONA/UNIB on November 27, 

2007 to explain that it had been working hard to find a creative way to move the negotiations 

forward and that it hoped a meeting could be arranged to discuss. No response was received from 

the ONA/UNIB.  

Exhibit B-12, p. 110. 

On December 3, 2007, as follow up to the concerns expressed by the ONA/UNIB in the 

November 8, 2007 meeting, BC Hydro sent the ONA/UNIB two letters. The first addressed the 

ILM Consultation Process and stated that BC Hydro was willing to enter into a “comprehensive 

consultation process” concerning the ILM Project. In closing, the letter further stated:  “In 

addition to consultation on ILM, we understand UNIB has issues regarding historical 

infringements and will be responding to this in a separate letter.”  

Exhibit C5-8-1, Appendix I. 

The second letter provided: 

BC Hydro is prepared to engage in discussions with you 
concerning current installations in the area you have identified as 
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UNIB territory without prejudice to the outcome of those 
discussions. 

BC Hydro views these discussions as exploratory in nature and we 
look forward to you identifying any potential direct impacts these 
facilities might have on aboriginal interests. We will undertake 
these discussions separate from the ILM consultation process and 
would like to propose a meeting on January 14th or 17th 2008. 

Exhibit C5-8-1, Appendix J. 

It was clear from these letters that in response to the concerns expressed during the November 8, 

2007 meeting with the ONA/UNIB, BC Hydro was offering to engage in a process separate, but 

parallel from the ILM Consultation Process, wherein exploratory discussion on historical 

infringements would occur. 

Correspondences Post February 7, 2008 

By way of letter dated February 7, 2008, counsel for the NNTC and ONA/UNIB advised BC 

Hydro in writing that it did not agree and would not accept BC Hydro’s proposal of a separate, 

parallel process. During the second half of February, the parties continued to discuss the issues, 

but no agreement was reached. During the month of March, 2008, the parities were in contact 

concerning the requested meeting with the BC Hydro and BCTC senior personnel which 

ultimately was held on April 22, 2008. 

During the April 22, 2008 meeting, it became clear that the parties’ positions on the consultation 

process were still not reconcilable. BC Hydro’s offer of a separate, but parallel process was still 

on the table, but the NNTC now insisted on a joint process: 

Bruce Barrett said BCTC has a mandate to deal with concerns and 
address issues that they can and to improve the project and avoid 
impacts and to compensate where BCTC can’t avoid impacts. He 
said they have a clear mandate to discuss impacts and fairly 
compensate.  

He thought BCTC could be a conduit for those concerns identified 
today but we don’t have a legal mandate to deal with historic 
grievances but have a voice.  

He said there didn’t need to be a mandate to engage in a discussion 
jointly.  
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Bruce Stadfeld of Mandell Pinder said the Chiefs want to see a 
mandate to discuss jointly the issues of ilm and grievances, 
whereas BCH had proposed separate, simultaneous processes. 

[...] 

There was discussion about the idea of joining the two BCH 
proposed tables into one. Lyle explained we didn’t have and would 
require a Cabinet mandate to neogitate grievances.  

Exhibit B-20, Attachment B-9, p. 5-6. 

During the meeting, BC Hydro further elaborated on historical infringements that it did have the 

power to address, namely historical infringements arising from the current operation of the 

existing facilities. These included the reliability issues raised by Spuzzum, vegetation issues, 

road and access issues, etc. At the end of the meeting, the parties agreed to meet again to explore 

what further steps could be taken to reach an agreement as to how the issue of historical 

infringements could be dealt with. 

This meeting took place on May 6, 2008. During the meeting the NNTC and ONA/UNIB and 

BC Hydro exchanged proposals for how the parallel process could unfold. Each of the proposals 

reaffirmed the parties previously taken positions. BC Hydro’s proposed Terms of Reference for 

the exploratory discussions was again a separate, but parallel process (Exhibit C3-13, 

Attachment 3). The NNTC and ONA/UNIB’s proposed framework for a Protocol respecting 

existing and on-going issues again include these discussions as part of the consultation and 

accommodation process for the ILM Project (Exhibit C5-7-1, Appendix P).  

A subsequent meeting was held on May 16, 2008 and again the same positions were taken by the 

parties. During cross-examination, Ms. Holland articulated the outcome of the meeting as 

follows: 

MS. HOLLAND: A: My recollection of leaving that meeting is, 
while a couple of things had been tabled, there was no agreement, 
and the parties left to go back and seek clarification from the larger 
group at the time. It was sort of -- we got to a point where we 
couldn't figure out a way to move forward.  

V.8, p.1127, ln.21 to p.1128, ln.14 
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Despite the lack of agreement, all parties continued to engage on the issue in hopes of reaching a 

mutual agreeable solution. Another meeting was held on June 17, 2008. During the meeting, the 

NNTC and ONA/UNIB insisted that BC Hydro address all historical infringements related to the 

existing facilities in its traditional territory within the ILM Project consultation process and in 

response, BC Hydro reiterated that it did not have a mandate to do so. BC Hydro again provided 

that it could consult and accommodate impacts arising out of the operation of the existing 

facilities and that it could support the First Nations’ efforts with the Province by acting as a 

conduit for these issues through exploratory discussions. The result was that no agreement was 

reached. 

In conclusion, it is clear from a review of the chronology that BC Hydro was at all times 

responsive to the NNTC and ONA/UNIB’s requests. BC Hydro arranged meetings with senior 

executives at BC Hydro and BCTC when requested, reviewed drafts of protocols, and provided 

written responses and drafts of its own in a timely manner. BC Hydro was always willing to 

engage on these issues with the First Nations even when it became obvious that an agreement 

might not be possible. BC Hydro was clear with the NNTC and ONA/UNIB from the start that 

its ability to address the issue of historical infringements was limited given a lack of mandate. 

Upon the first concrete articulation of the ONA/UNIB’s position, and upon finally receiving a 

draft proposal from the NNTC in the fall of 2007, BC Hydro responded with the offer of a 

separate, but parallel process to engage on the issue of historical infringements. When the parties 

agree to at least further discussions on the scope of historical infringements process, BC Hydro 

developed and presented to the NNTC’s its draft Terms of Reference for exploratory discussions. 

Moreover, BC Hydro made it clear throughout the process that it could deal and in fact did deal, 

(and as discussed in of the main argument) historical infringements related to the operation of the 

existing facilities. And finally, even when it became clear to BC Hydro in the late spring and 

early summer of the 2008, that the offer of a parallel, but separate process was unacceptable to 

the NNTC, BC Hydro continued to engage hoping that a solution could be found. BC Hydro’s 

actions in respect of the issue of historical infringements were both reasonable and appropriate.  
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PART II – The Facts 

With only a few exceptions, the parties agree that the letters, emails, telephone calls, meetings 

and other correspondences described in the evidence took place. Disagreements on the facts are 

generally limited to:  

• what in fact was said by each of the parties at a certain meeting; 

• what the positions taken by the parties during the correspondences were; and  

• what the significance of the correspondences were.  

In light of the limited number of factual disagreements, BC Hydro believes that the 

correspondences described in the consultation narratives with respect to the NNTC and the 

ONA/UNIB should be accepted as having occurred. Where disputes or differences of opinion 

concerning the facts have arisen, BC Hydro has attempted below to identify those instances and 

provide a resolution based on the evidence. 

Factual Issues in Respect of the Consultation Process with the NNTC 

Pre-August 2006 – First Nation involvement in BC Hydro’s 2006 IEP 

During cross-examination in response to a question from the Chairperson concerning 

participation in the First Nations engagement process related to BC Hydro’s 2006 IEP, Chief 

Pasco testified that he had not participated in that process. 

V.16, p.2446, ln.12 to p.2447, ln.6 

While Chief Pasco may not have attended, the response does not reflect fuller the participation of 

the NNTC member bands and in particular Chief Pasco’s own band, the Oregon Jack Creek 

Indian Band’s participation in the First Nations engagement for BC Hydro’s 2006 IEP. In 

response to IR 1.0 from BC Hydro, the NNTC confirmed that a representative from the Oregon 

Jack Creek Indian Band attend BC Hydro and BCTC’s IEP engagement session on January 13, 

2005 and on October 27, 2005 in Kamloops. Moreover, in that same response the NNTC did not 

deny that a representative of the Spuzzum Indian Band had attended a similar engagement 

session held on January 11, 2005 in Abbotsford. 
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Exhibit C5-10. 

August 29, 2006 – Initial Point of Contact Regarding ILM Project  

BC Hydro’s description of the August 29, 2006 telephone call reads as follows:  

“On August 29, 2006, BCTC called NNTC and left a detailed 
message with the receptionist about the reinforcement 
alternatives.” 

Exhibit B-13, p. 129. 

During cross-examination, Ms. Holland provided the following description of how that phone 

conversation likely would have unfolded: 

MS. HOLLAND: A: […] Claire Marshall was contacting the 
NNTC to say that BCTC was initiating and wanted to begin 
discussing with NNTC that we were looking at needing to 
reinforce the grid with two alternatives. And so she would have 
given a justification for why the call and why she wanted to talk to 
them. And that would be detailed message if you're on the 
receiving end of that. 

V.7, p.955, ln. 12 to 19 

As Mr. Anderson pointed out, the context and timing of the phone call supports that it was 

intended to introduce the ILM Project including the contemplation of alternatives, to First 

Nations:  

MR. ANDERSON: A: No, I realize that. I'm just pointing out the 
point in fact that the timing of it would suggest that it's at such a 
point in time when we were starting to talk to First Nations about 
the transmission project. 

V.7, p.951, ln. 14 to 25 

During cross-examination of the BCTC/BC Hydro panel, Counsel for NNTC suggested that the 

telephone was in fact not at all in respect of the alternatives, but yet in respect of the fieldwork 

related to the EAO application for the ILM Project. Counsel for the NNTC based his suggestion 

on the fact that several environmental firms were taking it upon themselves to directly contact 

First Nations in relation to potential fieldwork being done for the EAO: 
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MR. STADFELD: Q: Right. So as I think it was Mr. Anderson 
said, and correct me if I'm wrong, context does assist. Timing does 
assist. So within this context, I think the most likely answer is this 
detailed message that Claire Marshall left on August 29th was also 
in regards to the proposed bids for the EA. 

V.7, p.954, ln. 1 to 7 

The NNTC’s own written evidence is contrary to the statement put by counsel to the BCTC/BC 

Hydro panel and conforms to the statement made by Ms. Holland as to what the detailed 

message left likely contained: 

The NNTC understood from the initial contact that BCH was 
proposing to increase transmission capacity to the Lower Mainland 
by building, or upgrading, transmission infrastructure through 
Nlaka’pamux territory.  

Exhibit C5-7-1, para. 30. 

September 5, 2006 Meeting with Boothroyd 

In their written evidence, the NNTC contend that the September 5, 2006 meeting between BC 

Hydro, BCTC and Boothroyd First Nation was solely to provide an opportunity for  

BCH to explain opportunities for consultation on the ILM 
Expansion Project through the Environmental Assessment Review 
for the ILM Expansion Project (the “EA Review”).  

And further,  

There was no discussion or consultation at that meeting regarding a 
full range of options for meeting the anticipated increased demand 
for electricity in the Lower Mainland and on Vancouver Island, 
and the discussion was focused on the proposed ILM Expansion 
Project.  

Exhibit C5-7, para. 33. 

This is clearly not supported by an email dated the day of the meeting which reads: 

Some of the questions Chief Campbell raised: we talked a lot about 
IPPs – he asked why the power generated by IPPs is sold to the 
United States; he asked about the process approvals of IPPs 
(there’s one proposed in the Nahatlatch watershed-in their 
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territory); he asked about EMF; also asked if the CDF would be 
adjusted if a new or upgraded T/L was built – he stated his 
community would prefer electricity over cash. [Emphasis added.] 

Exhibit B-20, Attachment B-1. 

It is clear from the above email that during the meeting Chief Campbell was made aware of the 

upgrade and new line options given that he asked questions concerning them. If the meeting was 

truly only about the EA process (as contended by the NNTC) there would have been no 

discussion about the UEC alternative. Moreover, the lack of reference to the EA process in the 

document itself clearly supports that that was not the purpose of the meeting. As it had in its 

initial contacts in August 2006, BC Hydro and BCTC continued in September 2006 to introduce 

the ILM Project, including the alternatives to First Nations. 

November 16 & 23 2006 Emails 

BC Hydro’s consultation on the alternatives continued through November 2006.  By emails 

dated November 16 and 23, 2006, BC Hydro sought meetings with the NNTC to obtain its input 

on the alternatives for the ILM Project: 

BC Hydro is committed to consultations with First Nations to 
provide information and to obtain input on the options and plans 
for maintaining and improving the Interior transmission system as 
well as building a lasting and respectful relationship with BC First 
Nations. 

Exhibit C3-13, Attachment 1. 

In fact, in their sur-rebuttal evidence the NNTC’s acknowledge that BC Hydro was seeking to 

consult on the ILM Project alternatives:  

The NNTC understood that BC hydro was seeking to meet to 
discuss the proposed ILM Project, including options and plans for 
the project.  

Exhibit C5-20, para. 1. 

In those emails, BC Hydro also advised that it hoped to discuss the NNTC’s “preferred 

consultation approach” during those meetings: 
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We would like to discuss with you, your preferred consultation 
approach, capacity funding arrangements and review the ILM 
project options including the project description for the new line 
option and the environmental and regulatory processes. These 
include the harmonized BC and Federal environmental review 
process as well as the BC Utilities Commission (BCUC) process 
for a Certificate of Public Convenience and Necessity (CPCN).  

Exhibit C3-13, Attachment 1. 

November 27, 2006 Letter 

In their written evidence, the NNTC states:  

In November 2006 the NNTC received a letter from BCH offering 
capacity funding for their participation the ILM Expansion Project 
EA Review…The NNTC understood from this letter, and in 
particular the description of the purposes of the funding, that the 
consultation between BCH and the NNTC was to focus on the EA 
process regarding the ILM Expansion Project. 

Exhibit C5-7, para. 34 & 35. 

The letter in question reads: 

I would like to confirm that BC hydro is committed to provide 
$10,000 in initial capacity funding for the Nlaka’pamux Nation 
Tribal Council to participate in consultation efforts on the Lower-
Mainland Transmission Reinforcement (ILM) Project. This 
includes participation in the Environmental Assessment Office 
terms of reference process as well as participation in review studies 
and providing input on the ILM upgrade option.  

Exhibit B-3-1, Appendix H. 

As Ms. Holland described during cross-examination, the statement above proposed a 

consultation process which involved a consideration of both alternatives:  

MS. HOLLAND: A: It was intended to capture that we had an 
alternative decision in front of us, so, yes, we're seeking input on a 
new line versus an upgrade to existing circuits. And that was a 
reinforcement of the Interior Lower Mainland grid, and at that time 
we called it the ILM project because it was to reinforce the Interior 
Lower Mainland grid.  
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V. 7, p. 957, ln. 21 to p. 958, ln. 1. 

When probed further about whether the reference to “review studies” was limited to studies 

required for the EA, Ms. Holland provided the following response:  

MR. STADFELD: Q: And in this context, this is the environmental 
assessment office terms of reference. Now, that was just for the 
"new line". There wouldn't necessarily be an EA review of the 
UEC. Is that correct? 

MS. HOLLAND: A: That's correct. 

[…] 

MR. STADFELD: Q: So this was intended to capture both review 
studies for the anticipated EA review for the 5L83 and the Golder 
HOH? Is that what you're saying now? 

MS. HOLLAND: A: No. So, prior to May, we had asked Golder, 
separately from the environmental assessment terms of reference 
and work required for that, we had asked them to provide some 
assistance to us. So we said, "We have to make a decision in May 
on a preferred alternative." I asked Golder to provide for me an 
environmental overview assessment for the upgrade existing 
circuits, and that document is attached to the Coldwater IR 1.2. I 
asked for them to prepare an archaeological overview -- and I'm 
sorry, and an environmental assessment overview for the new line, 
so they did one for each alternative 

V.7, p.958, ln. 19 to p.960, ln.19 

Moreover, attached to the November 27, 2006 offer of $10,000 in initial capacity funding was a 

“Draft Options Definition Phase Capacity Funding Agreement”. The first recital of that draft 

agreement reads: 

WHEREAS: 

A. BC Hydro plan to explore the Interior to Lower 
 Mainland transmission options and solutions: 

1) Up-grade of existing circuits 

2) New 500kV transmission line 

Exhibit B-3-1, Appendix I. 
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It is clear from the evidence that the Capacity funding after was not specific to the EA Process, 

but yet to the ILM Project.  

February 15, 2007 Meeting 

In response to BC Hydro’s November 2006 email requests for a meeting with the NNTC to 

discuss the ILM Project (including the alternatives) and NNTC’s preferred consultation process, 

a meeting was held on February 15, 2007 between BC Hydro, BCTC and the NNTC. Of the 

witnesses appearing before the Commission, Charles Littledale, Melissa Holland and Chief Bob 

Pascoe were in attendance at this meeting.  

The NNTC’s description of this meeting reads as follows: 

In February 2007 BCH representatives and the political leadership 
of the NNTC met regarding the ILM Expansion Project. BCH 
confirmed that it would be pursuing consultations regarding the 
ILM Expansion Project through the EA process. BCH advised that 
any consultations on the UEC Upgrade option would take place 
through a series of individual permits required for the work. There 
was no discussion of any alternative to the ILM Expansion Project, 
other than the UEC Upgrade option, and by this date the NNTC 
understood that BCH was seeking the NNTC’s participation in 
consultations specific to the ILM Expansion Project through the 
pre-application phase of the EA process. Consequently, as of 
February 2007 the NNTC understood that the project that was 
proceeding was the ILM Expansion Project. 

Exhibit C5-7, para. 37. 

As confirmed by Ms. Holland during cross-examination, the meeting began with herself and Mr. 

Littledale giving the February 2007 PowerPoint presentation concerning the need for more 

power in the Lower Mainland and the two alternatives being considered by BCTC at the time to 

meet that need. Page 3 of that slide presentation was a slide entitled: “Reinforcement 

Alternatives” which listed the upgrade existing lines and new transmission lines alternatives, and 

other “non wires” solutions. Pages 5 and 6 of that presentation elaborated on the Upgrade 

Option. Page 12 and 13 of that presentation provided an overview of the regulatory approvals 

required for both the new line and the UEC alternatives. And finally page 17 of that presentation 

stated that BCTC would not be choosing a preferred alternative until May 2007.  
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V.8, p.1095, ln. 16 to p. 1096, ln. 4. 
Exhibit B-20, Attachment B-2. 

BC Hydro’s notes of the February 15, 2007 meeting support that the focus of the meeting was to 

discuss both alternatives being considered by BCTC and that a decision on the alternatives had 

not yet been made. The meeting notes provide several references to the UEC alternative and the 

May 2007 choice on the preferred alternative: 

Chief Janet Webster questioned why there should be any options at 
all, concerned particular about new land that might be lost.  

And: 

At the end of the meeting, Melissa Holland showed Raymond (and 
Gordie) on the maps how the upgrade option would not in fact take 
up more land and the new line would not affect the Canyon.  

And again: 

Raymond Phillips did not think that NNTC could get organized to 
participate in the EA process in such a short time, at least by May 
when the option decision needed to be made. 

Exhibit B-20, Attachment B-2. 

In fact, during cross-examination, Chief Pascoe agreed that both the new line and the UEC 

alternative were discussed at the meeting: 

MR. BERGNER: Q:  Near the bottom of that page there’s a 
notation that says: 

Raymond Phillips pointed out that both options have direct impacts 
to NNTC territory. Past infringements must also be assessed and 
B.C. Hydro needs to discuss how NNTC will conduct its own 
assessment of the impact. When it’s discussing both options, can 
we agree that the options being referred to there are what we’ve 
talked about as the 5L83, the new line option, and the upgrade 
existing circuits option, those are the two options being discussed? 
Those were the two options you mentioned a moment ago, if I’m 
not mistaken.  

CHIEF PASCO: A: Yes. 

V.16, p.2341, ln.13 to p.2342, ln. 2 
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A slide (page 19) in the February 2007 PowerPoint presentation delivered at the February 15, 

2007 meeting was also dedicated to initiating discussion on the NNTC’s preferred consultation 

process. During the meeting, Chief Pascoe advised that he wanted to develop a protocol to 

engage on consultation in respect of the ILM Project.  

V.8, p.1098, ln.16 to 23 

February 21, 2007 BCEAO Working Group Meeting 

During cross-examination Ms. Abbott and Chief Pasco confirmed that although they had been 

invited to attend the February 21, 2007 EAO working group meeting, they did not attend. During 

that working group meeting, BCTC gave a presentation on the ILM Project which described the 

two alternatives being considered and also provided an “Engagement Overview” listing the 

anticipated pathway of consultation with First Nations. 

V.16, p.2344, ln. 1 to 12 
Exhibit B-3-1, Appendix T. 

Chief Pasco’s discontent with the EAO process also came to light during cross-examination: 

CHIEF PASCO: A: […] And to say that I agree with the 
environmental assessment review process in total is correct, there 
are some aspects of it that are reasonable, but when it ignores the 
very substance of who we are, as our identity, our use of the land, 
use of the water and the resources, that’s missing. I as a person in 
my position, and I’ve gone through the system, I can’t stand up and 
say yeah, it’s okay to do it, continue doing it.  

V.16, p.2346, ln. 20 to p.2348, ln. 8 

March 7, 2007 Letter 

By way of a letter dated March 7, 2007, BC Hydro again offered the NNTC and its member 

bands each $10,000 in initial capacity funding. Chief Pascoe confirmed during cross-

examination that he received the letter offer addressed to him as Chair of the NNTC and also a 

letter as Chief of the Oregan Jack Indian Band, one of the NNTC nation members. 

Exhibit B-3-1, Appendix K 

V.16, p.2348, ln. 23 to p.2350, ln. 3 
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The NNTC’s written evidence on the March 7, 2007 is that this offer was for participation in the 

EA process: 

In March 2007 the NNTC received another capacity funding offer 
from BCH of $10,000 in regards to the ILM Expansion Project. 
While BCH invited comments from the NNTC on whether the 
ILM Expansion Project or the UEC Upgrade was preferable, the 
letter stated that the funding was also to support the NNTC 
participation in the EA Review for the ILM Expansion Project.  

Exhibit C5-7, para. 38. 

As with the November funding offer, the NNTC’s attempt to cast the March 2007 capacity 

funding offer to First Nations as focused primarily on the EA process is not supported by the 

evidence. As Chief Pascoe himself acknowledged during cross-examination, several the of the 

NNTC member nations are only affected by the UEC alternative, not the new line alternative.  

They too received a similar offer for capacity funding to participate in the review of the upgrade 

option. The evidence clearly supports that BC Hydro’s capacity funding offers in March were to 

support the consultation process on both alternatives and not exclusively or even primarily 

participation in the EA process. 

 V.16, p.2350, ln. 4 to 24 

During cross-examination Ms. Bobb stated that the offer of $10,000 “wouldn’t go very far”; 

however, she also acknowledge that it was her understanding at the time the letter offer was 

received that this was an initial offer and that more capacity funding would be offered: 

COMMISSIONER VIVIAN: You did understand it was initial 
capacity funding and that there probably was more to come? 

MS. BOBB: A: It depended on how far we went in negotiation or 
how far we got into trying to learn about the project. 

V.16, p. 2438, ln. 6 to p.2439, ln. 7. 

June 6, 2007 Letter (notification of May 2007 choice of the preferred alternative) 

By way of letter dated June 6, 2007, BC Hydro notified First Nations that BCTC had made its 

choice and selected the 5L83 (new line) as the preferred alternative.  
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Exhibit B-3-1, Appendix W 

During cross-examination Chief Pasco suggested, for the first time, took the position that the 

NNTC “don’t recall getting the letter” (Vol. 16, p. 2356, ln. 17 to p. 2357, ln. 21) and that the 

NNTC was still had no knowledge of BCTC’s May 2007 choice of the new line as the preferred 

alternative as of the September 7, 2007 meeting.  (Vol. 16, p. 2353, ln. 15 to p. 2354, ln. 17.) 

During cross-examination, Chief Pasco agreed that the NNTC’s approach to their written 

evidence was that he (and others from the NNTC) had reviewed BCTC and BC Hydro’s 

evidence including the rebuttal evidence and where the NNTC disagreed with what BCTC and 

BC Hydro’s evidence, it included those disagreements in its evidence. Chief Pasco further agreed 

that in preparation for the hearing he had reviewed the evidence and made corrections where 

necessary. 

V. 16, p. 2392, ln 11 to p. 2394, ln. 21. 

As confirmed by Chief Pasco during cross-examination, the NNTC’s written evidence is silent 

with respect to the June 6, 2007 letter. 

V. 16, p. 2394, ln. 22-25. 

Moreover, Chief Pasco’’s position that he was not aware as of September 2007 that the preferred 

alternative had been selected by BCTC in May 2007 is not supported by the evidence. BCTC and 

BCH sent the NNTC several documents after the June 6, 2007 letter and prior to September 2007 

which clearly indicated that in May 2007 BCTC had chosen the new line as the preferred 

alternative. For instance, the NNTC were sent the following documents during that period: 

• Project Update #2 sent the week of June 4, 2007 which stated: “To ensure we can 

continue to meet the electricity needs of growing B.C. communities, British Columbia 

Transmission Corporation (BCTC) has decided that it will seek the necessary approvals 

to construct a new 500-kilovolt (kV) alternating current (AC) transmission line … After 

careful consideration of the alternatives, BCTC believes that it has selected the 

alternative that is the most effective and energy-efficient solution…” (Exhibit B-3-1, 

Appendix Y) 
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• Letter dated July 26, 2007 regarding capacity funding agreements and attaching a draft 

CFA of which recital A of the agreement read: “BCTC is proposing to build a new 

transmission line between the interior and lower mainland in order to meet growing 

electricity demands, and ensure a reliable and efficient transmission system”. (Exhibit B-

3-1, Appendix X) 

• Cover letter and Project Update #3 sent the week of August 20, 2007, which stated: “The 

British Columbia Transmission Corporation (BCTC) announced in May, 2007 that after 

careful consideration of alternatives: BCTC believes it has selected the alternative that is 

the most effective and energy-efficient solution to increase the province’s transmission 

capacity.” The Project Update specifically addressed (among other things) the BCEAO 

application process required for the new line alternative. (Exhibit B-3-1, Appendix CC) 

All communications from BCTC and BC Hydro from June 2007 to September 2007 were 

expressly clear that in May 2007 BCTC had chosen the new line as the preferred alternative. 

Moreover, as indicated in the February 7, 2007 meeting notes, the meeting itself began with “Mr. 

Littledale thanking everyone for attending and explaining the rationale for the new line.” 

(Exhibit B-20, Attachment B-13) Chief Pasco’s position that it was “quite that clear at that time” 

that the preferred alternative had been chosen is unsupported and in fact contradicted by both the 

NNTC’s and BC Hydro’s evidence. 

V.16, p.2354, ln. 8 to p.2355, ln.11 

September 7, 2007 Meeting 

The NNTC’s description of this meeting in their written evidence reads as follows: 

The second meeting between BCH and the political leadership of 
the NNTC regarding the ILM Expansion Project occurred on 
September 7, 2007.  

During cross examination, counsel for BC Hydro probed into what was meant by “political 

leadership of the NNTC”. In response, Chief Pasco stated that only meetings where he was in 

attendance constituted meetings with the “political leadership of the NNTC”. This is consistent 

with the NNTC’s written evidence which does not acknowledge meetings held with individual 
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members of the NNTC, but yet only acknowledges meetings were Chief Pasco was in 

attendance.  

V.16, p.2351, ln. 16 to p.2352, ln.9 
Exhibit C5-7-1, para. 44. 

The NNTC’s description of the September 7, 2007 meeting further reads: 

At that meeting the NNTC again took the position that meaningful 
consultation in relation to the ILM Expansion Project needed to 
address the existing and ongoing impacts on Nlaka’pamux 
Aboriginal title and rights from the Existing ILM Project.  

Exhibit C5-7, para. 44) 

When asked during cross-examination to review BC Hydro’s notes of the September 7, 2007 

meeting, and specifically a comment attributed to Chief Pasco regarding looking at the “big 

picture”, Chief Pasco agreed that the big picture included the existing facilities and that this 

included not only 5L81 and 5L82, but also 5L41(which runs from Kelly Lake to Lytton) and all 

the other transmission lines within the Nlaka’pamux traditional territory: 

CHIEF PASCO: A: Yeah. You have to appreciate the overall 
impact of these high-tension wires through our territory -- to our 
area. And the big picture, basically, is a request to look at what are 
all the plans. You know, we’ve got all these lines that have gone 
through our area, we haven’t been consulted on any of it, we 
haven’t been -- there’s been no discussion prior, you know, when 
the first lines went through, and now there are more lines coming 
in and to us it was important, before you can talk about your future 
and how that’s going to come forward or unravel, you have to 
know what the plans of the, you know, of the people that are 
coming in to do more of the same. So when we said the big picture, 
we wanted to know, you know, you came to us one day and you 
had two ideas about how you wanted to bring a line, how you 
wanted to increase the capacity. Having said that, we felt it was 
important to know what else they were going to be doing, that is 
part of the big picture. 

V.16, p.2358, ln. 25 to p.2359, ln. 19. 
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September 13, 2007 Meeting 

Chief Pasco’s position that only meeting where he attended constituted meetings with the NNTC 

was again questioned in respect of the September 13, 2007 meeting held in Lytton. During cross-

examination Chief Pasco stated that the September 13, 2007 meeting was not a meeting with the 

NNTC. 

V.16, p.2361, ln. 12 to 22 

An identical position was taken in the NNTC’s sur-rebuttal evidence: 

Contrary the statement at p. 4 of the Rebuttal Evidence, the 
meeting of September 13, 2007 was not with the NNTC 
(Attachment B-4). 

Exhibit C5-20, para. 3. 

The evidence is clear that although Chief Pasco himself was not in attendance at this meeting it 

was attended by several Chiefs and Councillors of 11 of the 15 Nlaka’pamux First Nations. In 

fact, elected political representatives of 3 of the 6 bands that the NNTC is representing in these 

proceedings (namely Lytton, Skuppah, and Boothroyd) were present, as was Alison Duncan, a 

heritage worker for the NNTC.  

Exhibit B-20, Attachment B-4. 

November 13, 2007 Meeting 

BC Hydro’s consultation narrative provides that a meeting was held between the NNTC and BC 

Hydro on November 13, 2007 and that during that meeting Chief Pasco hand delivered a letter 

dated November 13, 2007 to Mr. Lyle Viereck, the Director of Aboriginal Relations and 

Negotiations at BC Hydro.  

Exhibit B-12, p.142-143. 

The NNTC’s written evidence does not acknowledge, nor does it dispute the occurrence of the 

November 13, 2007 meeting. However, during cross-examination, Chief Pasco admitted that the 

November 13, 2007 letter was hand delivered to Mr. Viereck during a meeting. Early on in his 

testimony, Chief Pasco stated that he believed that the meeting with Mr. Viereck took place in 
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September 2007; however, this is unsupported by the documentation as the letter postdates the 

meeting.  

V.16, p.2363, ln. 25 to p. 2365, ln.4 

Later on in his testimony, Chief Pascoe agreed that the November 13, 2007 meeting with Mr. 

Viereck did indeed take place. 

MR. BERGNER: Q: And this is just to clean up one quick point on 
a matter we discussed a moment ago, and again, just to keep the 
chronology straight, if you’re ready, it says, "Thank you for your 
letter of November 13, 2007…"I believe we looked at that a 
moment ago, "…and for meeting with us while we [sic] were here 
in Vancouver…" And you referenced a moment ago that you had 
hand delivered the letter of November 13 to Mr. Viereck and I had 
asked you if you met. Does this help jog your memory that there 
was a meeting with Mr. Viereck on or about that date? 

CHIEF PASCO: A: Yes, we had a meeting with Lyle Viereck and 
some of his staff. 

V.16, p.2368, ln. 7 to ln.26 

The evidence clearly supports that a meeting occurred on November 13, 2007 between the 

NNTC and BC Hydro and that Chief Pasco and Mr. Viereck were in attendance.  

November 23, 2007 Meeting 

The NNTC’s written evidence provides the following description of the November 23, 2007 

meeting: 

On November 23, 2007 the NNTC again met with representatives 
from BCH. At this meeting BCH agreed to work on developing a 
consultation process for engaging with the NNTC regarding the 
ILM Expansion Project.  

Exhibit C5-7, para. 46. 

The inclusion of this meeting was inadvertently omitted from BCTC and BC Hydro’s 

consultation narrative. However, upon learning of this omission, BCTC and BC Hydro included 

the meeting notes from that meeting in its Rebuttal Evidence.  
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Exhibit B-20, Appendix B-5. 

During cross-examination, Chief Pasco agreed that the consultation process that BC Hydro 

agreed to work on developing was an “EAO Plus” consultation process. 

V.16, p.2366, ln. 23 to p. 2367, ln.19 

December 5, 2007 Meeting 

In BC Hydro’s description of the December 5, 2007 meeting provided in the NNTC narrative, 

BC states:  

During the meeting, NNTC stated that the relevant context for 
discussions [sic] the past, present and future. Mandell Pinder 
handed out a draft “Consultation Process”. The proposed process 
stated that the NNTC took the position that, before the ILM Project 
might proceed, issues related to the impacts of past, current, and 
ongoing activities of BCH and BCTC within the Nlaka’pamux 
territory must be addressed.  

Exhibit B-12, p. 144. 

BC Hydro submitted its notes of the December 5, 2007 meeting as part of its rebuttal evidence. 

At page 2 of those notes, the following commented is attributed to counsel for the NNTC: 

RD:   

• We are not proposing that the Province sign this process 
off. 

• The reality is to come in the summer of 2009 – the NNTC 
will say what they say – nothing will go forward unless the 
past is dealt with 

• This is a window of opportunity to make this happen for 
both BCH and NNTC 

Exhibit B-20, Attachment B-6. 

The NNTC took exception to the above comment in their sur-rebutal evidence: 
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meeting. The NNTC did not require resolution of concerns 
regarding existing infrastructure prior to engaging in consultation 
regarding the addition of the 5L83 line to the system. […] Rather, 
what was sought was a commitment, backed by a mandate, to an 
honourable process of consultation that would include a 
consideration of the NNTC’s long standing concerns regarding the 
impacts of the existing infrastructure to Nlaka’pamux Aboriginal 
title and rights. 

Exhibit C5-20, para. 5. 

The NNTC’s position that all they sought was a commitment to engage in consultation on 

historical infringements regarding the existing facilities is unsupported and in fact contracted by 

their own evidence.  When asked during cross-examination whether BC Hydro’s acceptance of 

the NNTC proposed consultation process on December 5, 2007 would have resulted in NNTC 

support for the ILM Project, Chief Pasco provided the following response:  

CHIEF PASCO: A: The purpose of the document was to begin to 
move -- to seek answers, you know, do the work that’s required to 
come up with, you know, is the approval, support, and consent, and 
authorization, you know, is it consistent with what’s being 
determined through this discussion paper. You know, it’s not just 
the environmental assessment. I mean, I think there are some 
things that have to happen. So I think that’s part of the purpose of 
the paper, is to come to some grip -- come to grip with some of the 
issues and to get the facts on the table and not make a decision 
before the facts are on the table. […] [Emphasis added.] 

V. 16, p. 2374, ln. 21 to p. 2375, ln. 6.  

When asked to provide a more direct response, Chief Pasco stated:  

CHIEF PASCO: A: In a cumulative sense, the past, the present and 
the future, we’re very concerned about that, and this would have 
helped try to address those concerns before you can give, you 
know, before you can give an answer. [Emphasis added.] 

V. 16, p. 2375, ln.17-21. 

Moreover, as pointed out by Mr. Anderson during cross-examination, the consultation proposal 

provided by the NNTC to BC Hydro during that meeting clearly provided that before the ILM 

Project could proceed, the issues related to the existing facilities had to be addressed:  
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MR. ANDERSON: A: And in the consultation process, 
background item 3, again, it goes to –  

"the Nlaka'pamux Nation Tribal Council has expressed 
concerns about the impact of past, current and ongoing 
activities of B.C. Hydro and BCTC within Nlaka'pamux 
territory. The activities -- and takes a position that before 
the project might proceed, issues related to the activities 
must be addressed." 

V.8, p.1117, ln.7 to 26 

The evidence does not support the NNTC’s position that all they were looking for was a 

commitment to engage in consultation on historical infringements. In fact, BC Hydro offered the 

NNTC a process to explore the issue of historical infringements: 

MR. BERGNER:  Q:  B.C. Hydro proposed at that meeting, as an 
interim measure, two processes running concurrently. One that 
addresses the timelines and the reqruiements of the EAO process, 
and the other that deals with issues pertaining to existing assets. Is 
that correct? 

CHIEF PASCO:   A: Yeah, that’s what he tabled. 

V.16, p. 2372, ln. 12-18. 

The NNTC rejected that proposal. As stated by Chief Pasco during cross-examination, the 

NNTC wanted one single consultation process that included consultation, and where appropriate, 

accommodation on historical infringements and they would not provide their input or make a 

decision on the ILM Project until such a process was agreed to by BC Hydro.  

January 17 and 18, 2008 Letters 

The parties do not dispute that the following letters were sent by BC Hydro and received by 

NNTC: 

• a letter attaching a Draft Consultation Proposal for a process regarding consultation on 

the ILM Project dated January 17, 2008 (erroneous dated 2007); and  

• a letter attaching a Draft Consultation Agreement offering to engage in exploratory 

discussions concerning the current installations in the NNTC’s traditional territory. 
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Exhibit C5-7-1, Appendix K. 

Exhibit B-20, Appendix B-7 

During cross-examination, the NNTC confirmed that neither of these proposals was accepted by 

the NNTC.  

V.16, p.2376, ln.5 to 22. 

V.16, p.2377, ln.1 to 21. 

April 22, 2008 Meeting 

 

In general, there is little dispute between the parties as what occurred and what was said at the 

April 22, 2008 meeting. BC Hydro’s minutes of that meeting were submitted as part of its 

rebuttal evidence.  

Exhibit B-20, Attachment B-9 (also as Attachment C-2). 

During cross-examination the following exchange took place regarding a note attributed to Chief 

Pasco in the meeting minutes: 

MR. BERGNER: Q: Thank you, and just returning to the fourth 
page, I’m sorry, the fifth page, the last full paragraph on that page, 
it starts: 

"Bob Pasco said they haven’t gotten to ILM and that this 
may be problematic if some of the issues raised aren’t dealt 
with. He indicated he has a mandate to deal with the 
negotiations." 

My question for Chief Pasco is, when you say “a mandate to deal 
with negotiations” that’s negotiations in respect of the existing 
facilities, is that correct? 

CHIEF PASCO: A: The mandate was to develop a protocol in 
order to have a systematic process to not only look at issues but 
resolve them or try to resolve them. And that’s the mandate that 
I’ve, you know, received from our leadership, was to try to move 
forward and deal with, you know, the very significant issues that 
face each of the respective communities, and Spuzzum happens to 
be one of those communities. 
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MR. BERGNER: Q: Yes, but the mandate was to negotiate, and if 
I can direct you to the next -- it’s not a paragraph, but it says, 

"Bruce Stadfeld of Mandell Pinder…" 

This is on the same page, further down, 

"… said the Chiefs want to see a mandate to discuss jointly 
the issues of ILM and grievances, whereas BCH had 
proposed separate simultaneous processes. Chiefs want to 
see a clear indication of a mandate, not just an 
identification of concerns but a table to negotiate the issues 
jointly." 

So the proposal being put forward was to negotiate the issues 
jointly, correct? 

CHIEF PASCO: A: Which is part, and which is part of the overall 
protocol as part of that process. You just don’t sit down and 
negotiate unless you’ve got a process to get there.  

V.16, p.2383, ln.23 to p.2385, ln. 9. [Emphasis added] 

Chief Pasco’s testimony is clear that the NNTC was not just looking to have one single 

consultation process that included discussing and identifying the impacts of the existing 

facilities, but also that negotiated accommodation of those impacts. Without the latter, the NNTC 

was not prepared to engage in further consultation on the ILM Project. 

May 6, 2008 Meeting 

A further meeting was held between the parties on May 6, 2008, during which the NNTC and 

ONA/UNIB jointed table a document entitled Proposed Framework for Protocols Respecting 

Existing and On-Going Issues. As Mr. Anderson stated during cross-examination, this proposal 

again required that historical infringements regarding the existing facilities be dealt before the 

ILM Project could be looked at:  

MR. ANDERSON: A: […] The second proposal, consultation 
proposal that was put forward, just let me get the timelines right. 
So December 5th, the first proposal that we touched on, everything 
within the territory. Then at the May 6th meeting, the second 
proposal comes forward with everything within the territory. Now, 
I haven’t yet read this but I believe page 3 of the new thing you put 
forward still says scope of information gathering, First Nations’ 
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position is to include information on effects, impacts of B.C. 
Hydro’s existing facilities in the entire territory of each First 
Nation. So I don’t -- I wasn’t at the meeting, I can’t talk to the 
varying options that may have been discussed between the parties, 
but I still understood it to be quite clear that the First Nations were 
looking to undertake or to have B.C. Hydro look at historical 
infringements as it related to all the assets in the territory. […]  

V.8, p.1126, ln.14 to p.1127, ln.19 

May 16, 2008 Meeting 

The NNTC’s written evidence was silent as to whether a meeting took place between the parties 

on May 16, 2008; however, their sur-rebuttal evidence appears to in the least accept that the 

meeting took place.  

Exhibit C5-20, paras. 8-9. 

As part of its rebuttal evidence, BC Hydro submitted that “at the working group meeting of May 

16, 2008, counsel for the NNTC advised that the First Nations were not interested in separating 

the issues of the existing facilities from consultation on the ILM Project.” In support of this 

statement, BC Hydro provided a copy of its meeting notes of the May 16, 2008 meeting. 

Exhibit B-20, p. 6-7, Attachment B-10.  

During cross-examination, Mr. Anderson provided the following articulations of BC Hydro’s 

understanding of NNTC’s position following that meeting: 

MR. ANDERSON: A: And coming out of that meeting, what I 
took back from the people who attended, and certainly in the June 
17th meeting that followed, I can't -- your clients never backed off 
of the position. And it's also contained in this document, just 
glancing through it, page 2, First Nations position related to the 
scope of the agreement that we're talking about, that there should 
be one agreement that includes the proposed ILM project and 
existing facilities within each First Nation territory. Again, my 
understanding of that entire sequence of events is that your clients 
never backed off of the position of having historical infringements, 
existing project, carried out under one process at the same time. 

V.8, p.1133, ln.6 to 21 
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And: 

MR. ANDERSON: A: […] The other matter again, for the record, 
is we, coming out of the May 16th working group meeting that was 
discussed, we had a very clear understanding that our proposal was 
not something that your clients were willing to accept, the proposal 
of having two separate processes, one for ILM, the other to have 
exploratory discussions on historical infringements. […]  

V.8, p.1134, ln.3 to p.1136, ln.4 

The result of the May 16, 2008 meeting was described as follows by Ms. Holland: 

MS. HOLLAND: A: My recollection of leaving that meeting is, 
while a couple of things had been tabled, there was no agreement, 
and the parties left to go back and seek clarification from the larger 
group at the time. It was sort of -- we got to a point where we 
couldn't figure out a way to move forward.  

V.8, p.1127, ln.21 to p.1128, ln.14 

June 17, 2008 Meeting 

The parties attended a further follow-up meeting on June 17, 2008. The central issue was how to 

proceed given the lack of results arising out of the May 16, 2008 meeting and given BC Hydro’s 

lack of mandate to deal with the issue of impacts arising from the existing facilities. 

While the parties do not dispute that the meeting took place, there is dispute as to what was 

communicated by BC Hydro to the NNTC during that meeting. The NNTC claim:  

BCH advised that it was no longer interested in the information 
gathering it had proposed, and that any discussions regarding the 
Existing ILM Project should occur between the First Nations and 
the Provincial government. 

Exhibit C5-7-1, at para. 63. 

BC Hydro submits that this position is not supported by the evidence. To being, nowhere in the 

meeting notes for this meeting does it indicate that BC Hydro had “withdrawn” its offer to 

engage in exploratory discussions with the NNTC. (see Exhibit B-20, Attachment B-11.) 

Moreover, as described by Mr. Anderson during cross-examination, BC Hydro’s offer remained 

on the table, but it was clear that the NNTC were not even open to considering:  
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MR. STADFELD: Q: So I take you to the June 17th, 2008, and this 
is where, as Mr. Anderson testified, Hydro decided to pull off the 
table the offer to assess impacts of existing facilities. And the 
testimony we heard yesterday, I believe, from you, Mr. Anderson, 
was that because the scope that had been identified by the NNTC 
was too wide, that it would require studies of all existing Hydro 
facilities in their territories. And I put to you, in fact, that's not the 
position that NNTC had on June 17th. All the options were still 
available and the NNTC was willing to discuss those options. Is 
that correct? 

MR. ANDERSON: A: There's a bunch of points you made in 
there, and I'd have to say I don't agree with any of them. The 
discussion we had yesterday, first of all, didn't start with B.C. 
Hydro withdrawing an offer. Out of the May 16th meeting, it 
became crystal-clear to us that your clients were not prepared to 
accept the offer that we had consistently made around addressing -- 
looking to have exploratory discussions related to historical 
infringements as part of a separate process. And given that they 
were not prepared to accept that, we said, "Fine, we understand. 
We understand that that is no longer on the table." 

MR. STADFELD: Q: I put to you, Mr. Anderson, that is not 
reflected on the record. There is nothing in the record that I can 
see, perhaps you can point me to it, which indicates that our clients 
took that position.  

MR. ANDERSON: A: Your clients consistently took the position 
that they did not want to have a separate but parallel process. Your 
clients insisted throughout the discussions on having a joint 
process, on having B.C. Hydro look at addressing historical 
infringements related from the -- historical infringements as they 
relate to our existing B.C. Hydro infrastructure and that the 
infringements on aboriginal rights and particularly on aboriginal 
asserted title from those.  

V.8, p.1129, ln.13 to p.1130, ln.24 

July 18th, 2008 letter 

As a result of BC Hydro’s position that it did not have a mandate to address historical 

infringements arising out of the existing facilities, Chief Pasco took BC Hydro’s 

recommendation and again contacted the Province directly by way of a letter to Minister Neufeld 

dated July 18, 2008. (Exhibit B-32) As confirmed by Chief Pasco during cross-examination, his 
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intention in doing so was to have the issues involving the existing assets for which BC Hydro 

had no mandate addressed.  

V.16, p.2406, ln.9 to 19. 

Factual Issues in Respect of the Consultation Process with the ONA/UNIB  

August 31, 2006 Meeting 

During cross-examination, there was a suggestion by counsel for the ONA that the August 31, 

2006 meeting was only a "Hi, how are you," kind of meeting. In response, Mr. Charles 

Littledale, who was in attendance at that meeting testified that although the meeting was 

introductory in nature, information about the ILM Project was provided including a description 

of the ILM Project alternatives:  

MR. LITTLEDALE: A: I would just like to add, for some reason 
my name was omitted on the attendee list, but I did attend with Mr. 
Mounsey at that meeting. And it was a fairly introductory meeting, 
just explaining what we were doing in terms of presenting the 
alternatives with respect to the project. And as I recall, we did have 
that two-page handout… 

V.7, p.835, ln.11 to 17 

It is clear from the evidence, that during the meeting, the ONA/UNIB were made aware of the 

ILM Project including that at this stage the project consistent of a number of alternatives that BC 

Hydro was seeking input on.  

November 27, 2006 Letter 

During cross-examination, counsel for the ONA/UNIB informed the BC Hydro panel that his 

clients agreement did not include the header on the draft agreement attached to the November 27, 

2006 letter: 
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MR. HOWARD: Q: … If I could ask you to turn to tab I. The 
agreement has a header "Options Definition Phase", and I can tell 
you our clients have no record of ever receiving anything with that 
header on it, in fact no record of this. And I'd like to ask you 
whether you can confirm that that header was actually on the 
capacity funding agreement that was enclosed with the letter of 
November 27th, 2006 from Mr. Boldt. 



 

V.7, p.840, ln.21 to p.841, ln.2 

It is notable that the ONA/UNIB’s written evidence is silent in this respect.  In response to the 

statement, Mr. Anderson stated: 

MR. ANDERSON: A: I certainly believe it was. We were talking 
about it as an Options definitions phase capacity funding 
agreement. 

V.7, p.840, ln.21 to p.841, ln.5 

Mr. Anderson’s statement is supported by BCTC/BC Hydro’s written evidence that similar, if 

not identical letters for capacity funding offer was sent to a number of First Nations in November 

2006 and the draft agreement attached was the same for all First Nations (Exhibit B-3-1, s. 2.3.2, 

p. 29 and Appendix I). Moreover, during redirect Mr. Ross confirmed that after the exchange 

above, he had checked BC Hydro’s records and could confirm that the header was indeed on the 

version that was sent to UNIB, ONA and NNTC. 

V. 11, p. 1587, ln. 7 to p. 1587, ln. 2. 

Counsel for the ONA/UNIB version of the facts, that the header was removed uniquely from the 

draft agreement sent to his clients, is both highly unlikely and unsupported by any evidence.  

November 28, 2006 Meeting 

In their written evidence, the ONA/UNIB state “there was no discussion of alternatives to the 

ILM Expansion Project at the November 28, 2006 meeting between Gwen Bridge of the ONA 

and BCH”. The notes of that meeting provide: 

Gwen Bridge only had a limited amount of time… We briefly 
introduced the ILM Project and looked at new ortho-maps to 
ensure the Okanagan Nation traditional territory was impacted by 
the two reinforcement options. 

Exhibit B-3-1, Appendix P. 

BC Hydro submits that the evidence is clear that although the meeting was short, the ILM 

Project alternatives were discussed.  
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January 10, 2007 Meeting 

In its written evidence, the ONA/UNIB state: 

…there were no direct meetings with either Upper Nicola or the 
ONA between January and April 2007 where the purpose was to 
receive input from either Upper Nicola or the ONA on the 
Alternatives Decision. The purpose of any meetings held between 
Upper Nicola and ONA was to explain BCH’s decision to proceed 
with the ILM Expansion Project and to discuss participation in the 
EA Review process of the ILM Expansion Proejct.  

At a meeting between Upper Nicola and BCH on January 10, 2007 
BCH did not offer to consult with Upper Nicola on the 
Alternatives Decision. The purpose of the meeting was to inform 
Upper Nicola of the proposed ILM Expansion Project and 
opportunities to be consulted through the EA Review.  

Exhibit C5-8-1, para. 39-40. 

BC Hydro’s meeting notes (Exhibit B-3-1, Appendix R) provide that a PowerPoint presentation 

was given at meeting. This is not disputed by the ONA/UNIB in its evidence. The PowerPoint 

presentation in question was the January PowerPoint presentation. (Exhibit B-3-1, Appendix O) 

The fourth slide in that presentation provides a clear summary of the alternatives. Slides five to 8 

provide further elaboration on the alternatives. The discussion of the EAO process begins at slide 

13 of the presentation and is prefaced with the sentence “if the Nicola to meridian Transmission 

line option is selected”. And finally, slide 17 provides a set of “Decision Criteria” and states 

“BCTC executive will decide on the preferred alternative in May 2007”.  

It is clear from the documentation that during the January 10, 2007 meeting BC Hydro and 

BCTC were providing information about the ILM Project which was at this stage a set of 

alternatives and that BC Hydro was seeking the ONA/UNIB’s input in order to inform its May 

2007 choice of a preferred alternative.  

During cross examination, counsel for the NNTC referenced the BC Hydro’s meeting notes 

which reads “Chief Manuel suggested that there should be a public forum disclosing the 

information to the community members” and asked the BCTC/BC Hydro panel why this hadn’t 

been arranged by February 2007. In response, Ms. Holland who attended the January 10, 2007 

meeting described that Chief Manuel had in fact made a request for two follow up meetings:  
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MS. HOLLAND: A: Sorry, if I could -- because I actually went to 
that meeting that didn't happen. At the end of the meeting in -- so 
we're talking about two different things. Chief Manual wants us to 
go and have a community meeting. At the end of the January 10th 
meeting he also suggests that George Saddleman, chairman and 
acting CEO of NTA, could set up a meeting of all the chiefs. And 
so we understood when we were going up to Merritt on the 26th of 
January as described in our narrative, that that was the meeting we 
were going to. When we got there, the chiefs said that they were 
not willing or ready to speak with us at that time, so we turned 
around and drove back down to Vancouver. [Emphasis added.] 

V.7, p.848, ln.23 to p.849, ln.24 

The NNTC’s suggestion that BC Hydro failed to organize a community meeting in response to 

Chief Manuel’s comment is not supported by the evidence. The evidence supports that BC 

Hydro was responsive to both requests; it attended the 2007 NTA AGM as suggested by Chief 

Manuel and also drove up to Merritt to attend the January 26th meeting which was cancelled at 

the last minute by the Chiefs.  

February 21, 2007 Meeting 

During cross-examination, the ONA/UNIB panel confirmed that Bernadette Manuel, an 

employee with the natural resources department of the UNIB attended this meeting on the band’s 

behalf. In their written evidence, the ONA/UNIB provides that at this meeting “the discussions 

of alternatives to the ILM Expansion Project was introductory and cursory” and that “Upper 

Nicola and ONA understood that the only real alternatives to discuss were opportunities for 

alternative route alignment for specific sections of the ILM Expansion Project.” 

Exhibit C5-8-1, para. 44. 

BC Hydro submits that the EAO’s meeting notes and the copies of the presentations made during 

the meeting speak for themselves (Exhibit B-3-1, Appendix T and U). Both alternatives were 

discussed and the overview presentation of the ILM Project provided by BCTC clearly 

communicated that the choice as to the preferred alternative had not been made. Being that this 

was an EAO working group meeting, it is not surprising or inappropriate that a significant 

portion of the discussion was on the EA process which would be triggered if the new line 
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alternative was selected. However, the ONA/UNIB’s position that the choice was already made 

is absurd given the documentation and minutes of that meeting.  

March 4 & 16, 2007 Letters 

In the NNTC’s written evidence they claim that it was not until April 2007 that they received a 

revised capacity funding offer and cheque for $10,000 from BC Hydro (Exhibit C5-8-1, para. 

46.). During the oral hearing, counsel for the ONA/UNIB challenged BC Hydro’s narrative 

which stated that the letter and cheque was sent mid March 2007:  

MR. ANDERSON: A: I believe again on March 16th, so it looks 
like we sent out a letter on March 4th and then again on the 16th 
provided a -- 

MR. HOWARD: Q: There was a cheque sent… 

MR. ANDERSON: A: …hard copy of the letter and a cheque. 

MR. HOWARD: Q: Okay, so Upper Nicola ultimately received 
$10,000 in capacity funding support in about, I believe, late March, 
April of 2007, correct? 

MR. ANDERSON: A: It says March 16th in our record. 

V.7, p.853, ln.5 to 25 

The date on the letter and BC Hydro’s records support that the letter and the cheque itself were 

sent on March 16, 2007, not April. 

The ONA/UNIB further submit that “Neither Upper Nicola nor the ONA understood that the 

capacity funding was intended to support consultation with BCH on the Alternatives Decision.” 

The letter in question reads:  

As previously discussed, you will be using the funds to: 

• Provide BC Hydro with input either written or verbal on the two 

transmission reinforcement options prior to April 2, 2007. 

Exhibit B-3-1, Appendix K. 
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July 19, 2007 Meeting 

On July 19, 2007, BC Hydro attended an Upper Nicola community meeting and presented an 

overview of the ILM Project. The parties descriptions of what occurred at this meeting are 

somewhat similar and in large part are supported by BC Hydro minutes of the meeting (Exhibit 

B-20, Appendix C-1). 

During cross-examination of the BC Hydro panel, counsel for the ONA/UNIB suggested that this 

meeting was the first opportunity for community input into the ILM Project. The evidence does 

not support this. As stated by Ms. Holland during cross-examination, the Upper Nicola 

community members had the opportunity to participate in the 2006 NTA AGM and during that 

meeting the membership identified concerns such as EMF, loss of territory, and impacts to 

traditional plants. Moreover, as stated by Mr. Anderson, community members also had the 

opportunity via their Chief to provide input at meetings held directly with their political 

leadership, through the EAO working group and through meetings on traditional use with 

Golder. The evidence clearly supports that prior to the July 19th, 2007 meeting members of the 

UNIB had several opportunities to and in fact did provide input into the ILM Project.  

V.7, p.874, ln.9 to p.865, ln.12. 

October 5, 2007 NTA AGM 

On October 5, 2007 a number of BC Hydro ARN co-ordinators attended the NTA’s AGM. The 

ONA/UNIB’s written evidence does not acknowledge BC Hydro’s participation in this event. 

During cross-examination, counsel for the ONA/UNIB suggested that this meeting did not 

constitute part of the consultation process in respect of the ILM Project as it “wasn’t really 

focused on ILM”: 

MR. ANDERSON: A: Well, there's a number of coordinators at 
the meeting -- 

MR. HOWARD: Q: Corry Archibald. 

MR. ANDERSON: A: Darrell Mounsey, Corry Archibald and 
Patricia Isaacson and Julian Wake, so. 

MR. HOWARD: Q: So whichever of them provided this entry, 
you'll see there's one, two, three, four, five lines down, 
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"…Darrell Mounsey and Corry Archibald confirmed the 
issues were related to Revelstoke Unit 5 and not to ILM…" 

So this meeting, by this -- by these notes, would certainly indicate 
that this meeting wasn't really focused on ILM. 

V.7, p.879, ln.3 -16. 

To start, the evidence is that BC Hydro’s attendance at this AGM was suggested by Chief 

Manuel himself during the January 10, 2007 meeting as an important opportunity for community 

members to gain further understanding of the ILM Project. Moreover, as explained by Ms. 

Holland during cross-examination, while the AGM was not focused on any one project, BC 

Hydro provided a booth which directly addressed the ILM Project; 

MS. HOLLAND: A: I believe if you go back to our narrative to the 
October 5th meeting date, this is one of the NTA's annual general 
meetings. And so there was a fair amount of information discussed 
probably on a number of projects including the Interior to Lower 
Mainland, and at that meeting we had a booth displaying the ILM 
project mapping and project updates. We also had a representative 
there, and that's -- I'm not sure if he shows up on this list, it would 
have been Rick Mcdougall, to answer questions about EMF. 
Apparently his name is up at the very top of the column on 
attendees. So the team would have been there discussing not only 
ILM but some other projects as well. 

V.7, p.879, ln. 17 to p. 880, ln. 4. 

Counsel for the ONA/UNIB’s suggestion that this was not part of the consultation process is 

absurd and contrary to his own client’s recommendation that BC Hydro participate in this event 

to better inform the community on the ILM Project.  

December 3, 2007 Letters 

A meeting was held between the parties on November 8, 2007. There are some commonalities 

between the parties’ versions of what was discussed at that meeting. As follow up to that 

meeting, BC Hydro sent the ONA/UNIB two letters. The first expressed BC Hydro’s 

commitment to engage in a “comprehensive consultation process” with the ONA/UNIB 

concerning the ILM Project. It further provided that “In addition to consultation on ILM, we 
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understand UNIB has issues regarding historical infringements and will be responding to this in a 

separate letter. 

Exhibit C5-8-1, Appendix I. 

The second letter, also dated December 3, 2007, provided that BC Hydro “is prepared to engage 

in discussions with you concerning current installations in the area you have identified as UNIB 

territory without prejudice to the outcome of those discussions.”  It went on to state “BC Hydro 

views these discussions as exploratory in nature and we look forward to you identifying any 

potential direct impacts these facilities might have on aboriginal interests.” 

Exhibit C5-8-1, Appendix J.  

During cross-examination, the choice of language in these letters was put to Mr. Anderson: 

MR. HOWARD: Q: Second paragraph. 

"We understand you've sought clarification. So B.C. Hydro 
is prepared to engage in discussions with you concerning 
current installations in the area." 

So I take it, sir, that the choice of language between these two 
letters is -- there's significance to it. There is no use of the word 
"consultation" in the second letter. There is no reference to 
engaging in a comprehensive consultation process. And I take it 
that that's -- that was a deliberate choice in the sense that B.C. 
Hydro was not purporting to commit by this letter, the second 
letter, to consult regarding current installations. 

MR. ANDERSON: A: I believe that's correct. Our language 
consistently was that we were willing to enter into exploratory 
discussions related to the historical infringements. 

V.7, p.901, ln. 6 to 22 

The evidence is clear that through the December 3, 2008 letters BC Hydro was offering a 

comprehensive consultation process in respect of the ILM Project and a parallel, separate process 

to engage in exploratory discussion on impacts arising from the existing facilities.  

During cross-examination, Councillor Manual stated that BC Hydro wasn’t committing to 

engage in a process: 
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COUNCILLOR D. MANUEL: A: -- we want to get into that, but 
specifically to these two letters, there’s no -- there is no 
commitment from Hydro to engage in a process. And this was a 
problem that was identified, which led to the, as you say, a request 
to meet with some of the executive. 

V.13, p.1982, ln. 10-15. 

It is clear from the wording in the December 3, 2007 letters that BC Hydro was making a 

commitment and an offer two engage in two separate, but parallel processes.  

April 22, 2008 Meeting 

By way of letter dated February 7, 2007, the counsel for the ONA/UNIB requested a meeting 

with members of the BC Hydro and BCTC Boards. This meeting was arranged for April 22, 

2008. As expressed by Councillor Manuel during cross-examination, it was again made clear to 

BC Hydro that the ONA/UNIB was not willing to accept BC Hydro’s offer to engage in a 

parallel, separate process on the issue of historical infringements: 

COUNCILLOR D. MANUEL: A: And subsequent to that there is 
a discussion that meaningful consultation requires a process that 
respects the First Nation's point of view as well. And it was our 
point of view that meaningful consultation required a discussion 
around the existing facilities, that wasn't -- that goes beyond the 
operational issues, but actually speaks to the interplay of the 
requirement of the right-of-way, of the existing right-of-way, on 
the requirement of the existing right-of-way, or the reliance on the 
new infrastructure on the existing right-of-way that we felt wasn't 
being addressed.  

V.13, p. 1997, ln. 13-24. 

In response to this, BC Hydro and BCTC reiterated that they had the ability to address historical 

infringements that related to the operation of the existing facilities, but they did not have a 

mandate to negotiate on the full scope of historical infringements as articulated by the 

ONA/UNIB. 

Exhibit B-20, C-2. 
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May 6, 2008 Meeting 

A further meeting was held between the parties on May 6, 2008. During this meeting, the First 

Nations presented BC Hydro a proposed framework for a Protocol (Exhibit C5-8-1, Appendix 

M) and BC Hydro presented the First Nations a proposal for Terms of Reference (Exhibit C3-15, 

Attachment 2) to engage in exploratory discussion on issues related to existing assets. In their 

written evidence, the ONA/UNIB provide that their proposal was drafted to be responsive to BC 

Hydro and BCTC’s views as heard at the April 22, 2008 meeting:  

This proposal was prepared to reflect the views heard from BCH 
and BCTC at the April 22, 2008 meeting about needing to gather 
further information, and was presented as one option for working 
together and advancing the consultation process in a way that 
might meet the needs of all parties.  

Exhibit C5-8-1, para. 60. 

In cross-examination, Chief Manuel agreed that in fact the ONA/UNIB Proposal went beyond 

what BC Hydro had provided it was willing to enter into at the April 22 meeting: 

MR. BERGNER: Q: Yes? Thank you. I think we can agree that 
engaging in negotiations goes beyond the exploratory discussions 
that B.C. Hydro had previously indicated it was willing to hold? 
Yes? In other words, what’s being sought here is more than the 
exploratory discussions Hydro has offered? 

CHIEF T. MANUEL: A: Yes, and it was a proposal to, what is 
outlined in the title, the proposed framework and protocols 
respecting existing and ongoing issues. 

V.13, p.2002, ln.14 to 22 

In fact, what the ONA/UNIB were proposing in that proposal was negotiations for final 

accommodation of existing and ongoing issues: 

MR. BERGNER: Q: …There's four goals listed, and it's the fourth 
I'd like to draw your attention to.  

"Hydro and the parties will enter into negotiations to reach 

a final accommodation for existing and ongoing issues, 

together with the proposed new projects, prior to 
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completion of the environmental assessment for review of 

the ILM project." 

So, is it fair to say what's being put forward is negotiations for 
final accommodation for existing and ongoing issues, together? 
That's what that says, isn't it? 

COUNCILLOR D. MANUEL: A: It's part of this ongoing process, 
yes, that is -- that's what we would expect would be the final result, 
would be an accommodation of our interests. Because it was our 
understanding that there was -- that this was a requirement for B.C. 
Hydro to accommodate our interests. 

V.13, p.2005, ln. 9 to p.2006, ln. 2. 

It is clear from the record that that BC Hydro and BCTC had consistently maintained that they 

did not have a mandate to engage in the type of negotiations that the ONA/UNIB was seeking. 

Contrary to the ONA/UNIB’s evidence, and as supported by Chief Manuel and Councillor 

Manuel’s testimonies, the proposal was not responsive to, but in fact contrary to BC Hydro’s 

views as expressed at the April 22, 2008 meeting.  

May 16, 2008 Meeting 

A further meeting was held between the parties on May 16, 2008. This was a meeting of a 

smaller working group designed to “see if they [could] make some progress, effectively, on 

resolving the positions between the two parties.” (V. 7, p. 891, ln. 4 to p. 892, ln.3) Again during 

this meeting, the ONA/UNIB rejected BC Hydro’s offer of two separate, but parallel processes. 

Also during the meeting, the issue of whether the consultation process proposed by the 

ONA/UNIB could be completed with the intended EAO timelines. During cross-examination 

counsel for the ONA/UNIB suggested that although this was discussed, there was no definitive 

statement to this effect: 

MR. HOWARD: Q: Okay. And Upper Nicola communicated to 
you that they were prepared to pursue that consultation process that 
would address existing and the new line. They were prepared to 
pursue that in a way that worked with the EA timelines. They 
communicated that to you, didn't they? 

MR. ANDERSON: A: Yes and no. So, yes, it was communicated 
once, and then following in the -- let me just get the reference. The 
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May 6th meeting, the proposal that was put forward, the 
discussions at that time were that -- putting forward that they may 
be able to complete that process within the EA time frames. The 
subsequent meeting, on May 16th, which was the working group 
meeting, counsel for Upper Nicola, Mandell Pinder, indicated that 
they thought it unlikely that they would be able to complete the 
scoping. I can point you to that reference. So that's the May 16th – 

… 

MR. ANDERSON: A: On the second page, one, two, three, four 
bullets down, "BG" was Brenda Gaertner, Mandell Pinder, had 
some experience with these type of processes, "said that the 
scoping of the very work is very intense, does not think that First 
Nations could adequately scope the issues by September 30th, 
2008." So while we heard it in one way, then the next meeting we 
heard that it's likely not possible.  

MR. HOWARD: Q: Mr. Anderson, to be clear though, you didn't 
expect Ms. Gaertner was communicating that we definitely can't 
meet the EA timelines. You didn't understand them to be saying 
that, did you?  

MS. HOLLAND: A: I was at the meeting and I understood that 
very much. We struggled at this meeting to -- because I was 
familiar with the Golder studies that were underway and the 
fieldwork that had been undertaken in order to meet putting 
together an EA application, we had discussion around, okay, so if 
we have to go back out and do studies, how long is that going to 
take? What's going to be involved in the studies? How do we even 
scope the studies? How do you go about undertaking 
environmental assessment on infrastructure that has been there for 
the past 30 years? So how do we do that? How do we undertake 
those studies? And this is May and we're filing an application June, 
July, August, September, October -- five months, just under five 
months from that date, and we've spent over a year working on the 
studies just for the new line. So I certainly understood, leaving this 
meeting, that we're not on the timeline. 

V.7, p.903, ln.1 to p.905, ln.2 

In fact, during cross-examination of the ONA/UNIB panel, Chief Manuel confirmed that during 

the May 16, 2008 meeting his counsel was indeed advising that there was no way that the 

intended EAO timelines could be met under the proposed consultation process:  
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MR. BERGNER: Q: And is it fair to say that Mandell Pinder is 
saying the scoping work for what's being proposed previously can't 
be completed by September 30th. 

CHIEF T. MANUEL: A: As was outlined in the previous 
discussion, Mr. Bergner, on your reference to 14A, the proposed 
work to be done, second page, I think – you know, some of the 
issues that needed to be dealt with, to -- as you can see on page 2 
of our -- those are some. Those aren't a definitive list, but those are 
some of the issues that certainly needed to be looked at and 
reviewed. 

MR. BERGNER: Q: Yes. 

CHIEF T. MANUEL: A: And within a three-month time period, 
we didn't even have the capacity, I mean, to do this research to 
make a well-informed decision.  

MR. BERGNER: Q: Yes. And so, these issues would take some 
time to scope, and then after being scoped, would take some 
additional period of time to study. 

CHIEF T. MANUEL: A: Well, yes. We'd have to sit down with 
community members, our knowledge keepers, our elders, you 
know, certainly have to hire experts to review some of this 
information. But a lot of our experts are our elders, who know the 
language, the culture, you know, and the importance of the land. 
So, you know, we can't rush our elders and say, "Well, 

I need you down here at 9:00 a.m. tomorrow morning." Some of 
them have health issues, or –  

MR. BERGNER: Q: Yes. 

CHIEF T. MANUEL: A: -- or do other things in their life. And it 
was certainly timing. So it was a huge concern. 

V.13, p.2011, ln.15 to p.2012, ln.20 

During cross-examination, Chief Manuel also elaborated on why the ONA/UNIB was not willing 

to agree to BC Hydro’s proposal of two parallel, but separate processes: 

CHIEF T. MANUEL: A: Well, it was felt that, you know, if we 
proceeded along the same avenue that, you know, the province or 
B.C. Hydro may drop one or the other. I mean, in order to assess 
the impacts, we had to do the research and collect the information 
to do that, and it was important that we collected that information 
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from our elders, from our community members and, you know, it 
just wasn't viable that we had three months to do that. 

V.13, p.2012, ln.26 to p.2013, ln.17 

The evidence demonstrates that it was clear from the May 16, 2008 meeting that the ONA/UNIB 

was not willing to accept separate, but parallel processes and due to the scope of their proposed 

consultation process on the ILM Project, it would not meet the intended EAO timelines. It was 

also clear that the rationale behind rejecting BC Hydro’s separate, parallel process was fear that 

those exploratory discussions would end once the ILM Project had been given approval.  

May 23, 2008 

On May 23, 2008, ARN Co-ordinator Jennifer Hooper telephoned Chief Manuel to discuss the 

ILM Project. During cross-examination, Chief Manuel was questioned about the notes of the 

phone conversation taken by BC Hydro (Exhibit B-20, C-4). He confirmed that the notation in 

the notes that the UNIB would undertake a TUS, “but not until after the other issues have been 

dealt with" was accurate: 

MR. BERGNER: Q: And is it fair to say that, again as were just discussing, you weren’t 

interested in separating the discussion of existing facilities from the discussion of the project and 

you weren’t willing to look at a TUS for the new project until the other issues had been dealt 

with? 

CHIEF T. MANUEL: A: We wanted a commitment from the province and from B.C. Hydro to 

deal with the current and ongoing infringement, yes.  

V. 13, p. 2014, ln. 21 to p. 2015, ln. 3. 

And that the notation in the notes that “Chief Manuel said he has [sic] told his staff not to discuss 

the project with BCH and that he’d ordered a top work order to his staff” was also accurate: 

MR. BERGNER:  Q:  And at that point in time, 3 bullets down 
from the one we’ve just been looking at,  

"Chief Manuel said he has [sic] told his staff not to discuss 
the project with BCH and that he’d ordered a stop work 
order to his staff." 

59 

01249.98556.MSJ.3555617.6 



 

MR. BERGNER: Q: …So in the short term you had instructed 
your staff to stop work on the 5L83 project, is that correct? 

CHIEF T. MANUEL: A: I had told my staff that because the 
meetings with B.C. Hydro and BCTC had not come to a mutual 
understanding as to how we’re going to move forward on the duty 
to consult and accommodate, that Upper Nicola was not prepared 
to engage B.C. Hydro in the environmental assessment process. 

V. 13, p. 2016, ln. 19 to p. 2017, ln. 7. 

It is clear from Chief Manuel’s testimony that at least as of May 2008, the ONA/UNIB was not 

prepared to engage at all on the ILM Project unless BC Hydro agreed to the ONA/UNIB’s 

include the negotiation of historical infringements within the ILM consultation Process.  

June 10, 2008 

On June 10, 2008, representatives from BC Hydro, and representatives from Golder went into 

the area surrounding the Nicola Substation to being AIA fieldwork. Councillor Dan Manuel also 

attended at the site. Separate notes of the meeting were taken by representatives from both BC 

Hydro and Golder. Both sets of notes contain an almost identical statement that Councillor 

Manuel fieldwork could not being until the issues of historical infringements was resolved: 

Dan (UNIB) advised that he was a representative fro the Okanagan 
Nation Alliance (ONA), and informed BC Hydro and Golder that 
we could not begin our fieldwork until “historical infringements” 
and “aboriginal rights and title” on Crown land where BC Hydro 
plans to put the transmission line were dealt with. 

Exhibit B-20, Attachment C-6, p.2. 

DM said no work in their territory should be undertaken until 
historical infringements are resolved. 

Exhibit B-20, Attachment C-7. 

During cross-examination, Councillor Manuel was taken to the above statements and in response 

provided: “No, that’s not what I said.” His position is that both sets of records are wrong. 

It is undeniable that the notes communicate an identical message: Councillor Manuel said no 

work until historical infringements were resolved. The notes were written by two different 
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people that both were in attendance at the meeting. They corroborate one another are in line with 

the position taken by Chief Manuel at meetings just prior that the ONA/UNIB was not willing to 

further participate in the EA process for the ILM Project until the historical infringements issue 

was resolved. The evidence supports a finding that the notes are accurate.  
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APPENDIX 2 

Kwikwetlem First Nation (Kwikwetlem) 

(Intervenor C4) 

PART I – Kwikwetlem’s Specific Complaints about the Consultation Process 

Kwikwetlem has raised the following specific complaints in respect of BC Hydro’s ILM Project 

consultation process:  

1. The ILM Project consultation process never progressed past “pre-consultation”; 

2. George Chaffee had no authority to consult on behalf of Kwikwetlem 

3. Lack of consultation on the alternatives and no input sought for consideration by BCTC 

in selecting the SL83 alternative 

4. Kwikwetlem had no TUS information, BC Hydro refused to fund it prior to selection of 

the preferred alternative, and still had not funded it by August 5, 2008 

5. No capacity funding agreement was reached prior to August 5, 2008  

Below, BC Hydro has addressed each of Kwikwetlem’s complaints individually. 

Issue #1 – The ILM Project consultation process never progressed past “pre-consultation” 

Kwikwetlem complains that the consultation process in respect of the ILM Project never 

progressed past what the Kwikwetlem call the ‘pre-consultation’ phase: 

There were only 6 meetings of note, which were all preliminary in 
nature. Kwikwetlem, was advised by BC Hydro and understood 
these meetings to be in preparation to enter into a consultation with 
BC Hydro with respect to its proposed Project. 

Exhibit C4-10 p.1, revised in C4-10-1. 

. This position was again articulated by Ms. Giroday during cross-examination: 
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COMMISSIONER VIVIAN: With a view to advancing 
consultations, wouldn’t it have been advisable to document next 
steps that were agreed at the meetings? And did you ever object to 
not receiving the B.C. Hydro notes? 

MS. GIRODAY: A: Well, I think the key issue with that response 
is I think there is some wisdom in that, but our perspective was 
always that we weren’t yet in consultation. That we were in pre-
consultation. That we needed to agree on the process, that we 
needed to get some funding, that Kwikwetlem needed to have its 
interests assessed and then if we were in a consultation which had, 
you know, sort of on the record significance, it would make sense 
to have notes -- that would be circulated and approved. [Emphasis 
added.] 

V.12, p.1829, ln.17 to p.1830, ln.5 

In their written evidence, Kwikwetlem describes what it believes are the prerequisites to the 

commencement of a consultation process on the ILM Project: 

1)  capacity funding for our participation in consultation and the various related 

regulatory processes necessitated by the Project;  

2)  funding for the assessment of our interests in relation to the Project (through both 

a Traditional Use Study (“TUS”) and an Aboriginal Interest and Use Study 

(“AIUS”); and 

3)  consultation and accommodation discussions with the Kwikwetlem membership, 

and with Chief and Council. 

Exhibit C4-10, p.1. 

Kwikwetlem’s position that unless these elements are present, the parties are not engaged in 

consultation is unsupported by law. BC Hydro has already addressed the contents of a reasonable 

consultation process in its main argument and stands by those submissions in respect of this 

argument by Kwikwetlem. As discussed in the main submission (Part III), this odes not accord 

with what the case law requires of a genuine consultation process. Further, as discussed below, it 

does not accord with the evidence in respect of the process that took place with Kwikwetlem. 
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Issue #2 -  George Chaffee had no authority to consult on behalf of Kwikwetlem  

Kwikwetlem’s written evidence reads: 

George, Nancy and Glen were attending meetings with BC Hydro 
representatives in a staff capacity, for preliminary information 
gathering in capacity funding purposes, with no authority to 
represent the Kwikwetlem First Nation and take positions, or 
consult on Kwikwetlem First Nation aboriginal rights and title 
interests.  

Exhibit C4-10. 

The evidence from Mr. Chaffee during cross-examination is that:  

• his position as a staff Resource Officer with Kwikwetlem Indian Band ended on 

February 1, 2007 (V. 11, p. 1657, ln. 14 to p. 1658, ln. 7) 

• he told people that he met with during the relevant time period that he was a 

Councillor for the Kwikwetlem Indian Band (V.11, p.1626, 24 to p.1627, ln.12); and  

• he was Head Negotiator for the Kwikwetlem Indian Band and informed BC Hydro of 

this (V.11, p.1626, 24 to p.1627, ln.12). 

In fact, BC Hydro was directed by Kwikwetlem that Mr.Chaffee was to be the primary contact 

for the ILM Project during the March 16, 2007 meeting (Exhibit B-10-15) and he in fact was 

involved in the majority of the correspondences between the parties: 

MR. LITTLEDALE: […] but I understand that Mr. Chaffee was 
the representative for the Kwikwetlem Band at the time, speaking 
for chief and council. And at some later meetings he did say that he 
would have to go back to his chief and council to discuss things. 
So I got the impression that he was the person that I should be 
talking to. In fact, he was involved in pretty much every interaction 
that I had with the band.  

V.4, p.364, ln.6 to 14 
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Moreover, as part of his role as Councillor and Head Negotiator, he signed agreements on behalf 

of Kwikwetlem including the initial capacity funding offer (Exhibit B-10-15, Attachment 1) and 

a licensing agreement (Exhibit B-20, Attachment A-9). 

Kwikwetlem alleges that during the September 27, 2006 meeting, Mr. Chaffee advised Mr. 

Littledale that “any consultation would have to be directed by Chief and Council, and would 

have to be conducted with our membership…” (Exhibit C4-10, p. 4). This is not reflected in BC 

Hydro’s meeting notes of that meeting (Exhibit B-3-1, Appendix G). Moreover, BC Hydro’s 

subsequent meetings with Mr. Chaffee suggest that this exchange did not occur for if it had, BC 

Hydro’s response would have been to ask for a meeting with the individuals who were identified 

as having the necessary authority given that its intent was to consult on the ILM Project (Exhibit 

B-20, p.1). 

In sum, the evidence is that Mr. Chaffee throughout the process represented himself, and indeed 

was, a Councillor and, for the majority of the consultation period, was also Head Negotiator for 

Kwikwetlem. Kwikwetlem never indicated to BC Hydro during the entirety of the consultation 

process that Mr. Chaffee was not the right person to engage on the ILM Project. In fact, BC 

Hydro was directed to treat Mr. Chaffee as the primary contact and this is precisely what it did. 

Kwikwetlem’s position that Mr. Chaffee was not the right person to engage in consultation with 

it is not supported by the evidence. 

Issue #3 -  Lack of consultation on the alternatives and no input sought for consideration 
by BCTC in selecting the SL83 alternative 

In their written evidence, Kwikwetlem provide that “there was no consultation with us on the 

alternatives to the ILM new transmission line options”. In particular, they state there was no 

consultation in respect of the do nothing and non-wires alternatives. (Exhibit C4-10, p. 5). They 

further provide that “there was no suggestion that we would be participating or involved in that 

[BCTC’s May 2007] decision” (Exhibit C4-10, p. 24).   

With respect to the first portion of their complaint, it is inaccurate to say that BC Hydro limited 

its consultation to the UEC and 5L83 line alternatives exclusively. As evidenced by the initial 

PowerPoint presentations and Electricity Supply Challenges handout, BC Hydro provided 
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information on the following four options: upgrading existing facilities, constructing a new line, 

non-wires solutions, and do nothing.  

While BC Hydro was willing to engage on all four of these alternatives, its consultation process 

focused on two primary alternatives: the UEC and 5L83 alternatives. As stated by Ms. Holland 

during cross-examination, the do-nothing alternative acted as a “benchmark” providing a starting 

point with which First Nations could compare the other alternatives: 

MS. HOLLAND:  A:  Well, the do-nothing option exists because 
that’s your benchmark. So people ask us, “What happens if you 
don’t do anything?” So it’s kind of your base case, and if you don’t 
have it there, people ask you. What happens if you don’t do 
anything? So it’s there. We knew from a system planning 
perspective, by 2014 we needed to be doing something. And so 
does the do-nothing option, does that satisfy having to have 
something in place by 2014? No. It stays on the slides and in the 
documents because it’s a question and its’ your baseline, if you 
will. 

V. 7, p. 803, ln. 26 to p. 804, ln. 11. 

Similarly, including non-wires options within the discussion of alternatives was done to 

foreshadow questions from First Nations concerning generation and demand side management: 

  

MS. HOLLAND: A: … The other primary reason those topics 
[non-wire options] appear is that it’s very hard as a transmission 
company to go out and say, we’ve got two transmission 
alternatives we’re looking at, and somebody says to you, well what 
about generation, what about demand-side management, what 
about these other things. So we end up in those discussions 
anyway. And so, yes, we can say something like, we’re not here to 
talk about that, you’ve got to deal with that in the IEP, and that’s 
not a particularly responsive way or conducive to having a 
discussion. 

So they’re on there in the context of, you know, there is an IEP 
proceeding but generally when asked -- and these are very basic 
questions that we’re asked and very basic discussions that we’re 
having; what about solar panels, what about people saving energy 
in the Lower Mainland, does that offset the need for this project, 
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what if Burrard, what if another generating unit in the Lower 
Mainland. Those are the discussions that we were having and 
engaged in while we’re talking about two main transmission 
alternatives that we see as the transmission company needing to be 
in place by 2014. 

V. 11, p. 1566, ln. 22 to p. 1567, ln. 18.  

To be clear, BC Hydro is not suggesting that the do-nothing and non-wires alternatives were not 

considered as alternatives for the ILM Project. However, given the lack of likelihood that they 

would successfully resolve the transmission issues the ILM Project sought to resolve, they were 

less feasible and therefore secondary to the UEC and 5L83 alternatives. The documentation 

produced in the fall 2006 and winter 2007 and the testimony provided by the BCTC/BC Hydro 

panel clearly support that BC Hydro and BCTC continued to provide information, engage in 

discussions and answer questions about all the alternatives, but focused its main efforts on the 

UEC and 5L83 alternatives. 

As to Kwikwetlem’s position that BC Hydro was not seeking its input on the alternatives in order 

to forward that to BCTC to inform its selection of the preferred alternative, this again is not 

supported and in fact contradicted by the evidence.  

To start, Kwikwetlem’s own evidence acknowledges that this occurred.  Their description of the 

March 26, 2007 meeting states: “At this meeting, BC Hydro representatives stated they wanted 

our input on two options…” (Exhibit C4-10, p. 8) Their evidence further states: “we told them 

that if we were to provide any meaningful input prior to May, we needed that funding right 

away” (C4-10, p. 9). In fact, Ms. Giroday’s own notes of the March 26, 2007 meeting support 

that Kwikwetlem knew that their input was being sought for the BCTC Board’s selection of the 

preferred alternative: 

- BCTC brd mtg May 07 will determine 

- input on either option 

- $10K 1st phase 

Exhibit C4-18, p.2. 
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Secondly, the documentary evidence in the context of what was occurring from the fall of 2006 

until May 2007 clearly support that BC Hydro was seeking Kwikwetlem’s input on the 

alternatives in order to inform BCTC’s decision. For instance the Powerpoint presentation 

presented at the February 1, 2007 meeting clearly stated that one of the factors that BCTC would 

be considering in making its choice in May was First Nations’ input (Exhibit B-3-1, Appendix 

O). BC Hydro’s notes of the March 26, 2007 meeting also support that BC Hydro was seeking 

Kwikwetlem’s input on the alternatives decision: “Charles proceeded to provide an overview of 

the two options … he noted that BC Hydro is interested in hearing about Kwikwetlem’s 

perspective on the two options” (Exhibit B-10-15).  

The evidence is clear (both Kwikwetlem’s and BC Hydro’s) that BC Hydro was consulting with 

First Nations about the alternatives. If BC Hydro’s position, as alleged by Kwikwetlem, was that 

the feedback and input received about the alternatives was not going to be considered by BCTC 

in making its choice on the preferred alternative, there would have been no reason for BC Hydro 

to talk to First Nations about the alternatives. Kwikwetlem’s complaint is not supported by the 

evidence or logic and is simply unreasonable.  

Issue #4 -  Kwikwetlem had no TUS information, BC Hydro refused to fund it prior to 
selection of the preferred alternative, and BC Hydro still had not funded it by 
August 5, 2008 

Kwikwetlem states that it had no TUS information available prior to the May selection of the 

preferred alternative, that BC Hydro refused to fund a TUS prior to May 2007 and that BC 

Hydro still had not funded a TUS by August 5, 2008. Kwikwetlem claims that these factors 

contributed to the inadequacy of the consultation process.  

The evidence is clear Golder was conducting an AOA (which became an HOA) with was 

complete with input from First Nations and in some cases in partnership with First Nations’ 

consultants. As such, BC Hydro was not seeking to fund traditional use studies for individual 

First Nations prior to BCTC making a selection on a preferred alternative. The general approach 

take was described by Mr. Anderson during cross-examination as follows: 

MR. ANDERSON: A: No, not at all. I think what we've said is 
that, given the continuum of what we were looking for, up and to 
the options decision, we were looking for input from First Nations 
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on both options. Understanding that as we made a decision, there 
would be more refinement of that input, that we would go to a 
greater degree, whether that be through our own studies or through 
traditional use or whatever other studies First Nations might need 
to help them form their -- inform them that all of that would occur 
after. 

V.4, p.355, ln. 16 to p.357, ln.2 

As to Kwikwetlem’s specific situation, the Project Manager, Ms. Holland described it as follows: 

MS. HOLLAND: A: Kwikwetlem was offered to participate in a 
TU component that was part of a Heritage overview assessment 
being undertaken to make a decision on the preferred alternative. 
Kwikwetlem refused to participate in that and, as we stated 
yesterday, we did not undertake broad-ranging traditional use 
studies with any First Nation on an individual basis prior to the 
May, 2007 decision because we did not think it was prudent to 
undertake traditional use studies at a detailed level with each 
individual First Nation prior to making a decision on which 
alternative to proceed with. What we did know, and what we did 
often hear from First Nations, and what First Nations often are 
aware of, are the generally large issues that might be encountered 
if you say you're going to construct a large piece of infrastructure 
in an area. 

V.5, p.389, ln.24 to p.391, ln.1. 

The approach taken by BC Hydro in waiting to commit funding to TUS studies until the May 

selection of the preferred option was both reasonable and appropriate. The magnitude of the ILM 

Project prior to choosing the new line alternative was that the alternatives together had the 

potential to affect numerous First Nations and Tribal Councils.  Funding TUS studies for all 

those groups and in some cases two TUSs, one for each alternative, was simply unrealistic and 

unreasonable given that one of the project would not proceed. The approach taken by BC Hydro 

allowed for initial capacity funding for First Nations to provide input at a more general level on 

the alternatives. As stated by Ms. Holland during cross-examination, First Nations generally 

have sufficient TUS information to provide this type of initial input: 

Typically there is enough traditional use knowledge within the 
First Nation community to identify those bigger issues and, as 
Kwikwetlem did identify to us, they had concerns on Burke 
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Mountain, and we knew that going into our May, 2007 decision. 
And there were other broad-ranging and some very narrow-ranging 
items of traditional use that had been identified by other First 
Nations prior to the May, 2007 decision. And the Heritage 
overview assessment concluded that there were no significant 
items that had been found, either areas of traditional use or 
archaeological sites, or spiritual sites, that the Golder team did not 
believe could be avoided or mitigated through project design. 

V.5, p.389, ln.24 to p.391, ln.1 

Kwikwetlem’s position is that it had no TUS information to provide BC Hydro prior to the May 

2007 decision and that it could not do this without funding. To start, the proposition that funding 

is necessarily required in order to provide even initial input is not supported by the evidence:  

MR. McDADE: Q: So, but the purpose of -- let's just be clear 
about the logic flow then. The purpose of capacity funding was to 
enable them to have the resources to provide input. 

MR. LITTLEDALE: A: Yes, it didn't necessarily preclude input, 
though, in terms of -- many of them already knew what concerns 
they had right at the outset. 

V.4, p.299, ln. 17 to 24 

Secondly, the position that Kwikwetlem had no TUS information is not supported by the 

evidence. The evidence is that although no comprehensive TUS had been completed on the area 

potentially affected by the ILM Project, Kwikwetlem nonetheless had information about the area 

and in fact provided this to BC Hydro.  

For instance, during the initial meetings with Kwikwetlem in the fall of 2006 and winter of 2007, 

Kwikwetlem provided information about their interests and traditional uses in the vicinity of the 

area affected by the ILM Project. To start, they advised BC Hydro that both alternatives affected 

their aboriginal rights and title. For instance, during the September 26, 2006 meeting general 

concerns regarding archaeology, environment, watersheds, and berry and medicinal plant picking 

on Burke Mountain were identified. During the March 26, 2007 meeting, Kwikwetlem expressed 

the following concerns: 

• on Burke Mountain there are spiritual sites as well as native 
plants that need to be protected; 
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• fish bearing streams that need to be enhanced;  

• endangered species reside in the area… 

Exhibit B-10-15, p. 2. 

The interests and concerns identified by Kwikwetlem during its meetings with BC Hydro were 

general in nature and lacked specificity. During cross-examination Mr. Chaffee confirmed that 

he has further knowledge, and knew at the time of the meetings, of the specific areas where the 

spiritual sites are located, the specific location of the fish bearing streams that needed to be 

enhanced, and the endangered animals in need of protection in the area (V.12, p.1781, ln.19 to 

p.1783, ln.2). The evidence is that Mr. Chaffee had the ability at the time to provide more 

specific information, but did not provide this to BC Hydro. Moreover, BC Hydro asked 

Kwikwetlem on two separate occasions whether either alternative present a “show stopper” for 

Kwikwetlem. (Exhibit B-3-1, Appendix P, Exhibit B-10-15).  

The evidence is that Kwikwetlem provided BC Hydro with general information as to their 

interests including traditional use and potential impacts of the ILM Project prior to BCTC’s May 

2007 choice of the preferred alternative. Kwikwetlem’s position that it had no information to 

give and required funds to do so is not supported by the evidence. The evidence is that 

Kwikwetlem could have provided further specific details as to its interests in the area affected by 

the ILM Project.  

As to Kwikwetlem’s position that BC Hydro refused to fund a TUS prior to August 5, 2008, the 

TUS was part of a broader CFA. The reasonableness of BC Hydro’s efforts to reach an 

agreement on the CFA is discussed below.  

Issue #5 -  No capacity funding agreement was reached prior to August 5, 2008  

Another of Kwikwetlem’s complaints about the consultation process is that no capacity funding 

agreement was reached prior to August 5, 2008. While BC Hydro does not refute this, it is 

necessary to fully consider the efforts made to reach such an agreement.  

The evidence is that from the beginning, BC Hydro was clear that capacity funding would be 

provided to help Kwikwetlem engage in consultation on the ILM Project. BC Hydro actively 
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pursued both the issue of initial capacity funding and more comprehensive capacity funding with 

Kwikwetlem. 

With respect to initial capacity funding, the evidence is that in its first meeting with Kwikwetlem 

on September 27, 2006, BC Hydro agreed to take Brown and Oakes proposed rough estimate of 

$50,000 for a combined TUS on the Coquitlam Dam and ILM Project back to BC Hydro 

(Exhibit B-3-1, Appendix G). On November 27, 2006, BC Hydro sent Kwikwetlem an offer of 

$10,000 in initial capacity funding which further advised that more funding would be 

forthcoming (Exhibit B-3-1, Appendix H). The same offer was again sent to Kwikwetlem on 

January 24, 2007 and March 14, 2007 (Exhibit B-11, p. 2,7). Kwikwetlem’s response to this 

offer did not come until April 5, 2007. In fact, Kwikwetlem’s legal counsel had not reviewed the 

document prior to the March 26, 2007 meeting with BC Hydro (V. 11, p. 1684, ln. 10 to p. 1685, 

ln. 26).  In response to Kwikwetlem’s request for capacity funding of April 5, 2007, BC Hydro 

responded on April 13, 2007 agreeing to $13,500 in capacity funding to be issued then, and 

committing to fund the remaining amounts after the May 2007 selection was made (Exhibit C4-

10, Attachment 2). On August 2, 2007, BC Hydro followed up on its commitment to 

Kwikwetlem to provide the remainder of their initial request for $21,675, and sent them a cheque 

for $8,175 (Exhibit B-11, p. 16). 

The evidence clearly supports that BC Hydro was proactive and made repeated attempts to get 

Kwikwetlem initial capacity funding to support its engagement on the alternatives decision. The 

failure to finalize an agreement and provide money to Kwikwetlem prior to the beginning of 

May 2007 was not due to inaction on the part of BC Hydro.  

With respect to more comprehensive capacity funding, on June 29, 2007 Kwikwetlem sent BC 

Hydro a budget for $82,175 in funding through to September 2007 (Exhibit C4-10, Attachment 

4). In response, BC Hydro sent Kwikwetlem a draft CFA on July 25, 2007 which would 

incorporate the TUS proposal provided by Kwikwetlem on June 29 (Exhibit B-20, Attachment 

A-16). On September 28, 2007, Kwikwetlem sent BC Hydro a revised CFA asking for $235,670 

in capacity funding which excluded Kwikwetlem’s participation in regulatory processes (Exhibit 

C4-10, Attachment 7). On November 28, 2007, BC Hydro emailed Kwikwetlem its revised 

version of the CFA which reintroduced regulatory processes into the agreement (Exhibit B-20, 
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Attachment 19). On February 22, 2008, the parties met to discuss the draft CFA and finally on 

May 26, 2008, three months after meeting to discuss, Kwikwetlem finally responded with a 

further revised draft of the CFA. This draft provided that Kwikwetlem was asking for funding in 

the amount of $236,687 without making any commitment what so ever to engaging in the EAO, 

CEAA and BCUC processes (Exhibit C4-10, Attachment 9). The parties continued through May 

26 to August 5, 2008 to discuss the issue of capacity funding.  

The evidence is that BC Hydro was responsive to Kwikwetlem’s requests for capacity funding. 

BC Hydro did not refuse the amounts requested. BC Hydro ‘s actions in respect of negotiating 

cpacity funding with Kwikwetlem were responsive and reasonable.  
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PART II – The Facts 

With only a few exceptions, the parties agree that the letters, emails, telephone calls, meetings 

and other correspondences described in the evidence took place. Disagreements on the facts are 

generally limited to:  

• what in fact was said by each of the parties at a certain meeting; 

• what the positions taken by the parties during the correspondences were; and  

• what the significance of the correspondences were.  

In light of the limited number of factual disagreements, BC Hydro believes that the 

correspondences described in the consultation narrative with respect to the Kwikwetlem should 

be accepted as having occurred. Where disputes or differences of opinion concerning the facts 

have arisen, BC Hydro has attempted below to identify those instances and provide a resolution 

based on the evidence. 

September 27, 2006 Meeting 

In its written evidence, Kwikwetlem gives the impression that the discussion of the ILM Project 

at the September 27, 2006 was a side issue to the primary purpose of the meeting which was to 

discuss the Coquitlam Dam project, and that the discussion on the ILM Project was very cursory 

in nature and in fact, somewhat haphazardly organized. 

Exhibit C4-10, p. 3. 

The evidence does not support this. To begin, Kwikwetlem’s submission that this was primarily 

a meeting to discuss the Coquitlam Dam project is not supported by the minutes of the meeting 

which clearly illustrate the majority of the meeting was spent discussing the ILM Project 

(Exhibit B-3-1, Appendix G).  This is further supported by Mr. Littledale’s testimony:  

MR. McDADE: Q: So, the ILM meeting and the Coquitlam Dam 
meeting were in some senses connected in both your mind and 
theirs. 
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MR. LITTLEDALE: A: The site meeting at the dam, I understood, 

just happened to occur after the meeting on the 27th. […] 

V.4, p.347, ln.22 to p.348, ln.2 

It is also supported by the testimony of Mr. Chaffee himself: 

MR. BERGNER: Q: Very good, but the actual content and the 
discussion at the meeting was primarily focused -- the majority of 
the time was taken up with the discussion of the ILM project, is 
that correct? 

MR. CHAFFEE: A: Yes, yes. 

V.11, p.1630, 2 to p.1631, ln.9 

and again at V.11, p.1634, ln.7 to 19. 

Moreover, the notion that Charles Littledale was working with Kwikwetlem on the Coquitlam 

Dam project and that his presentation on the ILM Project was therefore secondary is also wrong. 

As confirmed by Mr. Chaffee during cross-examination, the September 27, 2006 meeting was 

the first meeting between Mr. Chaffee and Mr. Littledale and Mr. Littledale had nothing to do 

with the Coquitlam Dam project. As stated by Mr. Littledale during the hearing, his “focus of 

that particular meeting was to communicate to them the ILM project alternatives.” 

V.11, p.1628, ln.19-20. 

Kwikwetlem also provides that “there was no discussion of options at this meeting and certainly 

that there was no suggestion that we would be participating or involved in that decision.” 

However, during cross-examination, Mr. Chaffee confirmed that during the meeting the parties 

reviewed together the “Electricity Supply Challenges” handout which clearly included a 

discussion of all four alternatives (V.11, p.1633, ln.7 to p.1634, ln.2, Exhibit B-3-1, Appendix 

E).  He also confirmed that what was communicated during the meeting was that there would be 

further meetings about the ILM Project to seek input from Kwikwetlem before the choice of the 

preferred alternative was made. 

V.11, p.1636, ln.8 to p.1637, ln.6. 
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Kwikwetlem also appears to take issue with the lack of specific information provided to them 

during that meeting about the specific areas in their territory that would be affected by the 5L83 

and UEC alternatives. In particular, Kwikwetlem states:  

He told us they weren’t yet even sure whether they were looking at 
a new line, or simply a replacement of some transmission towers. 
He couldn’t discuss specific impacts. They only had a general map 
of the whole line, (we asked for a map that would show in detail 
what was proposed for our territory). 

Exhibit C4-10, p. 3. 

However, as confirmed by Mr. Chaffee during cross-examination, his understanding from the 

meeting was that the new line option was intended to be on Burke Mountain, and the upgrade 

option would involve work relating to the existing power line that runs down, parallel to Mariner 

Way (V.12, p.1764, ln.24 to 1765, ln.19). While BC Hydro might not have had a map specific to 

the Kwikwetlem territory on hand during the meeting, it clearly provided Mr. Chaffee with an 

accurate description of where the areas that each of the alternatives would affect.  

In its written evidence, Kwikwetlem provides that during the meeting, Mr. Chaffee advised that 

it had archaeological, environmental, spiritual and cultural concerns in the vicinity of Burke 

Mountain (Exhibit C4-10, p. 4). The meeting minutes also provide that there were concerns 

about the Pitt River watershed, and berry picking (Exhibit B-3-1, Appendix G). During cross-

examination, Mr. Chaffee further recalled that he also expressed concerns regarding hunting in 

the area (V.12, p.1765, ln.22 to p.1766, ln.5). 

The minutes from the September 27, 2006 meeting list four action items. In its written evidence, 

Kwikwetlem initially claimed: 

To the best of our recollection, none of these action items were 
completed by BC Hydro.  

Exhibit C4-10, p.5. 
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During the hearing, Kwikwetlem amended its evidence to read: 

To the best of our recollection, action item four was not completed 
by BC Hydro and action item one not realized although there was 
follow-up communication with respect to the GIS training. 

Exhibit C4-10-1. 

As described at length in BC Hydro/BCTC Rebuttal Evidence (Exhibit B-20, Rebuttal Evidence 

A, p. 2-4), BC Hydro followed up on each of the action items. The evidence supports that BC 

Hydro was responsive to the action items arising out of the September 26, 2006 meeting.  

November 27, 2006 Letter 

In their written evidence Kwikwetlem provides that their rejection of the capacity funding offer 

was in large part due to the complexity of the attached draft Option Definition Capacity Funding 

Agreement:  

George Chaffee was not able to respond to that proposal. The 
Capacity Funding Agreement was a complex document which 
would itself require legal advice, and which would have required 
the Kwikwetlem First Nation to have undertaken tasks, and agree 
to a consultation process which was unrealistic and unacceptable, 
and to perform tasks which would require far more funding than 
was offered.  

Exhibit C4-10, p. 5. 

As to the submission that George Chaffee was not able to respond to that proposal, Mr. Chaffee 

confirmed during cross-examination that in his capacity as councillor and head negotiator, he 

was responsible for dealing with agreements such as this in terms of reviewing them, taking them 

back to Chief and Council for review, and providing a response to the other side as to the 

decision rendered. In fact, Mr. Chaffee also had signing authority for Kwikwetlem as evidenced 

by his consent to the January 2007 licensing agreement with BC Hydro. 

V.11, p.1646, ln.23 to p.1647, ln.14. 

Moreover, Kwikwetlem’s evidence is that the agreement was so complex that Kwikwetlem 

required legal advice to review. The evidence is that while this letter was sent to Kwikwetlem in 
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November 2006, Kwikwetlem’s counsel had still not been provided it or reviewed it by March 

26, 2007 (V.11, p.1684, ln. 10 to p.1685, ln. 26). 

As to the Kwikwetlem’s evidence that the letter and attached agreement were complex in nature, 

it is clear from the letter itself that the offer of $10,000 was separate from the attached Draft 

Options Definition Capacity Funding Agreement. The letter clearly states: 

I would like to confirm that BC Hydro is committed to provide 
$10,000 in initial capacity funding… 

Although BC Hydro is committed to this funding, I believe that 
there is value to both parties in entering a more formal consultation 
and capacity funding agreement. A draft of such an agreement is 
appended for consideration and further discussion.  

Exhibit B-3-1, Appendix H. 

As was further described by Mr. Anderson in cross-examination, all First Nations needed to do 

to accept the $10,000 was provide an indication that they wanted it:  

MR. ANDERSON: A: […] Again the November offer of capacity 
funding wasn't -- that initial $10,000 wasn't linked to any capacity 
funding agreement. It was an offer of $10,000, provide our 
invoices and those dollars will be paid. And in that letter it again 
outlines that it's funding to be used for certainly participation in 
environmental assessment, terms and reference process, as well as 
the review studies and providing input on the ILM upgrade option. 
So I think it's, in terms of suggesting that there needed to be a 
capacity funding agreement, or they needed to sign on to the 
capacity funding agreement, I don't think that's quite true. They 
just needed to respond. 

V.4, p.342, ln.16 to p.343, ln.4. 

The complexity issues surrounding the agreement are immaterial given that the agreement was 

not directly associated with the $10,000 offer. Moreover, the evidence is that Kwikwetlem never 

raised these concerns with BC Hydro.  

During cross-examination, the real reason for Kwikwetlem’s rejection of the offer was brought to 

light on several occasions. In Kwikwetlem’s opinion the offer was not substantive enough:  
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MR. CHAFFEE: A: If there was an offer being made, it wasn't 
what the Kwikwetlem wanted. I mean, if Hydro's going to come 
and provide $10,000, that's – no offence, but that was chump 
change. […]  We are different from other First Nations and when 
we come in, we need capacity. We have to have it. In our minds, 
we figure you're the ones who are coming in our back yard. You're 
coming into our cupboard, and you're taking from our cupboard. 
And so you need to provide proper funding in order for – not only 
for you to understand about how we are, but about -- so that we 
can understand yourselves. It's got to be a two-way street. 

V.11, p.1640, ln.5 to p.1642, ln.24. 

And again: 

MR. CHAFFEE: A: … One of the things that happened when we 
were there is that Kwikwetlem First Nation requested 50,000. We 
requested 50,000 for a TUS, and a TUS has been asked for since 
the beginning; 50,000, not 10, 50,000, and that is a standard for a 
TUS to go through. If you give me 10, what am I going to do with 
that? 

V.11, p.1643, ln.1 to 16 

And again: 

MR. CHAFFEE: A: And the other thing that was said by the 
council is that there was no ability of -- or no - - nothing from 
Hydro that addressed our concerns. And thus, that's one of the 
reasons why we didn't accept that, because nothing was happening 
from Hydro's side. 

V.11, p.1645, ln.12 to p.1646, ln.16. 

It is clear from Mr. Chaffee’s testimony that Kwikwetlem rejected BC Hydro’s initial offer of 

$10,000 in capacity funding because it viewed the quantum as inadequate.  However, as 

discussed below, it did not provide revised budget or request for quite some time.  

February 1, 2007 Meeting 

In their written evidence Kwikwetlem state: “Although George Chaffee was a Councillor with 

the Kwikwetlem Band Council at this time, he attended in his capacity as Resource Officer”. 

Kwikwetlem further provides “George clearly advised BC Hydro that he was attending in his 
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capacity as a staff person, and that neither he nor Nancy had the authority to represent Band 

Council or to represent the Kwikwetlem Band for the purposes of consultation.” 

Exhibit C4-10, p.6. 

Mr. Chaffee confirmed during cross that he directly communicated he was attending in his 

capacity as Councillor for the Kwikwetlem Indian Band: 

MR. CHAFFEE: A: When I walked in, I said, "Yeah, I'm a 
councillor," yeah. 

V.11, p.1652, ln.22 

Moreover, Mr. Chaffee further confirmed during cross-examination that on February 1, 2007, he 

was no longer a Resource Worker with the Kwikwetlem Indian Band and therefore could not 

have attended in this capacity. Mr. Chaffee further provided that he “was the head negotiator 

back then” (V.11, p.1657, ln.14 to p.1658, ln.7). The evidence is clear that Mr. Chaffee attended 

the meeting in his capacity as Councillor and had the capacity from his band to negotiate and 

consult in respect of the ILM Project.  

Kwikwetlem’s written evidence also provides that during the meeting it was made clear that the 

option on a preferred alternative was “a decision that was being made by BCTC” and “it was 

clear to us they were not seeking our opinion on it” (Exhibit C4-10, p. 7). The evidence is clear 

that this is not the case. The January Powerpoint presentation presented at the meeting (and 

provided electronically after the meeting) contains a slide dedicated to discussing the criteria that 

the BCTC executive would be considering in making its choice on a preferred alternative and 

this list included “First Nations input”. Moreover, the initial capacity funding offer (November 

27, 2006) which was discussed at the meeting, clearly provided that BC Hydro was looking for 

input on both the new line and upgrade alternatives. George Chaffee had obviously spent some 

time reviewing that offer prior to the meeting given that he asked several questions about it 

during the meeting. During cross-examination, Mr. Chaffee confirmed that during the meeting, 

BC Hydro advised him that the initial capacity funding offer of $10,000 could be used to attend 

meetings and hire technical support (V. 11, p.1655, ln. 10 to p. 1656 ln. 24). 
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Also in their written evidence, Kwikwetlem state: “Without funding, we could not have Brown 

and Oakes do the TUS for us, and there was no Kwikwetlem TUS in existence for information 

that could be provided to Golder” (Exhibit C4-10, p. 6). Moreover, during cross-examination, 

Mr. Chaffee stated: “our elders have never spoken” (V.11, p.1643, ln. 7 to 12). The record 

however shows that Kwikwetlem elders have spoken in the past on other projects and that 

Kwikwetlem does have TUS information albeit in respect of the Gateway Project. In fact, as 

testified by Mr. Chaffee, he himself was involved in gathering this TUS information from elders. 

Moreover, the Gateway area of interest included a line that would have been upgraded as part of 

the UEC alternative and therefore was relevant to the choice of a preferred alternative (V.11, 

p.1666, ln.13 to p.1667, ln.8). 

March 1-5, 2007 Emails and Telephone Calls 

According to Kwikwetlem’s evidence, the only communication between the parties from 

February 1, 2007 to March 26, 2007 is a February 14 telephone call from Golder to Brown & 

Oakes. During cross-examination, Mr. Chaffee agreed that several emails were exchanged 

between February 6 and 9, 2007 concerning the capacity funding offer (V.11, p.1678, ln.3 to 22) 

and several exchanges occurred between the parties concerning the February 21, 2007 BC EAO 

working group meeting. Mr. Chaffee acknowledged that BC Hydro offered to provide funding to 

prepare for and attend the working group meeting and to review the materials that were 

distributed at the meeting (V.11, p.1682, ln.16 to p.1683, ln.26). 

The evidence is clear that these correspondences took place.  

March 26, 2007 Meeting 

A meeting was held between BC Hydro and Kwikwetlem on March 26, 2007. Kwikwetlem’s 

written evidence states that “It was clear to us that BCTC was not interested in our position on 

the options” (Exhibit C4-10, p. 8). Kwikwetlem makes the following similar comment later in its 

description of that meeting: 

It was in response to his initial request for an overview that we 
gave our preliminary comments in respect of the issues. BC Hydro 
did not ask us for any more details that this. In BC Hydro’s view 
the detailed assessment would come after the BCTC decision. It 
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was clear to us that none of these issues would affect the BCTC 
Board’s decision. 

Exhibit C4-10, p. 9. 

This statement is contradicted by the opening sentence of the same paragraph which states: “BC 

Hydro representatives stated they wanted our input on two options” (Exhibit C4-10, p. 8). 

Leslie’s Giroday’s own handwritten notes of that meeting confirm that First Nations’ input was 

not going to be considered as a part of BCTC’s decision-making process: 

 -BCTC brd mtg May 07 will determine 

 -input on either option 

 -$10K 1st phase 

Exhibit C4-18, p.2. 

Moreover, the meeting notes (both BC Hydro’s and Leslie Giroday’s) support that Kwikwetlem 

was clear that the selection of the preferred alternative was to be made by BCTC in May and that 

BC Hydro was seeking input from Kwikwetlem on these alternatives in order to make the 

decision. BC Hydro’s meeting notes read:  

Charles proceeded to provide an overview of the two options and 
noted that a decision on the preferred route would likely be made 
in May. He noted that BC Hydro is interested in hearing about 
Kwikwetlem’s perspective on the two options.  

Exhibit B-10-15. 

The evidence, both Kwikwetlem’s and BC Hydro’s, supports that BC Hydro was seeking input 

from Kwikwetlem about the alternatives and that that input was needed prior to the May 

selection of the preferred alternative in order to inform that decision.  
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April 5 and 13, 2007 Letters  

On April 5, 2007, Kwikwetlem responded to BC Hydro’s initial offer of $10,000 in capacity 

funding (made initially on November 27, 2006) seeking $21,675 in funding. BC Hydro 

responded by way of letter dated April 13, 2007. Kwikwetlem’s written evidence of this response 

reads: 

They refused to provide funding for a field recognizance or a 
community workshop until after BCTC would be deciding to 
proceed with the new line option. 

Exhibit C4-10, p. 10.  

During cross-examination, Ms. Giroday confirmed that in fact what BC Hydro offered in its 

April 13, 2007 letter was $13,500 in initial capacity funding and two commitments: one to 

provide further funding to support Kwikwetlem in its review of the EAO terms of reference if the 

new line is chosen and the second to fund field reconnaissance and community workshops if the 

new line option was chosen.  

V.11, p.1690, ln.10 to p.1691, ln.2. 

Kwikwetlem’s evidence that BC Hydro “refused” to fund their requests is not accurate. The 

evidence is that BC Hydro in fact committed to the requested funding on the condition that the 

new line was chosen as the preferred alternative. In fact, the amount remaining from the $21,675 

request that is $8,175 was paid to Kwikwetlem after the choice of the preferred alternative was 

made (V.11, p.1699, ln.2 to p.1700, ln.3). 

With respect to the $13,500 in funding that was committed to by BC Hydro, Kwikwetlem states: 

“BC Hydro sent us the funds May 10” (Exhibit C4-10, p. 10).  While the day may be accurate, 

this piece of evidence in isolation, is not the entire picture of what occurred. 

After sending its April 13th offer, BC Hydro followed up by telephone requesting a response. 

Kwikwetlem indicated that the April 13th letter was still in the hands of its legal counsel. BC 

Hydro again followed up, this time by way of email, on April 24 and 30 requesting a response to 

its offer (Exhibit B-23, Attachment 3). In response, Ms. Giroday advised by way of email: 

 22

01249.98556.MSJ.3567618.4 



 

“John and Charles - Sorry, I've been a bit buried with other time-
sensitive matters and travel to negotiations in the north. You'll get 
a letter from me on Kwikwetlem's behalf on your funding proposal 
in the next couple of days.” 

Exhibit B-23, confirmed Exhibit C4-17. 

After making a few minor changes to BC Hydro;s offer, Ms. Giroday sent it back to BC Hydro 

on May 1, 2007, over two weeks later. BC Hydro then requisitioned a cheque and sent it to 

Kwikwetlem. The evidence on record is that the delay in getting the funds to Kwikwetlem arose 

because Kwikwetlem’s legal counsel took weeks to respond to BC Hydro’s offer.  

May 2007 Selection of the Preferred Alternative and June 6, 2007 Letter of Notice 

In May, 2007, BCTC made a choice on the alternatives, selecting the SL83 as the preferred 

alternative. A letter notifying First Nations of the selection was sent on June 6, 2007.  

Kwikwetlem’s evidence is that from the following sentence in the June 6, 2007, it understood 

that consultation on the ILM Project had not yet begun: 

First Nations consultation is an important component of this 
Project. I will be contacting you soon to provide further 
information, and discuss next steps. 

Exhibit C4-10, p. 11. 

The evidence does not support that this was a reasonable belief held by Kwikwetlem at the time 

the letter was received.  

The evidence is that attached to the June 6 letter from BC Hydro was a three page letter from 

BCTC, page three of which included a Project Schedule stating: “Commence Public/First 

Nations consultation, Summer 2006” (Exhibit B-3-1, Appendix W). Moreover, prior to June 6, 

2007, BC Hydro had presented a Powerpoint presentation and other materials to Kwikwetlem 

that clearly stated that BC Hydro was consulting on the ILM Project alternatives. For instance, 

the January Powerpoint presented at the February 1 meeting (and subsequently sent by email to 

Kwikwetlem) provided again that First Nation consultation on the ILM Project commenced in 

Summer 2006. Moreover, Kwikwetlem had been offered and in fact accepted capacity funding to 
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consult. The evidence is clear that the parties were engaged in a consultation process on the ILM 

Project and Kwikwetlem’s statement that the June 6 letter was somehow indicating that 

consultation had yet to begin is unsupported by the evidence.  

Further, Kwikwetlem’s written evidence is that the decision was made: “Even though we had 

expressed our opposition” (Exhibit C4-10, p. 10). The evidence is that after notifying First 

Nations of the preferred alternative, there was no response at all from Kwikwetlem. Ms. Giroday 

testified that the Kwikwetlem raised zero concerns about inadequate consultation on the choice 

of alternatives after learning in the June 6, 2007 letter that the selection had been made (V.11, 

p.1707, ln.7 to 10).  

June 18, 2007 Meeting 

On June 18, 2007, the parties met. Kwikwetlem’s evidence of this meeting is that Kwikwetlem 

communicated during that meeting that “a TUS was a necessary precondition to consultation” 

(Exhibit C4-10, p11). To begin, both BC Hydro and Leslie Giroday’s own meeting minutes do 

not reflect that any exchange of this nature took place; there is no mention of such a precondition 

or that consultation had not begun in either set of meeting notes. 

Exhibit C4-19 and Exhibit B-20, Attachment A-10. 

Kwikwetlem’s description of the meeting further provides: “We had reviewed the s. 11 Order 

and Terms of Reference as contemplated and submitted comments on the Terms of Reference to 

the EAO.” BC Hydro’s meeting notes of that meeting credit the following statements to Ms. 

Giroday: 

Leslie Giroday informed the participants that she would be away 
on annual leave in July and August and Michele Ellison from her 
office would be filling in for her. She indicated that she would 
provide her comments on the Terms of Reference and Section 11 
before she left. 

Leslie Giroday acknowledged that the Band had not replied to the 
Terms of Reference and she would briefly review the Terms of 
Reference and would submit her comments to Westlands who 
would then provide a more comprehensive response. 

Exhibit B-20, Attachment A-10. 
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Moreover, during cross examination, Ms. Giroday confirmed that by June 18, 2007, Kwikwetlem 

had not provided to either BC Hydro or the EAO comments on the TOR (V. 11, p. 1713, ln. 10 

to p. 1714, ln. 4). 

The evidence clearly supports that despite having received funding at the beginning of May 2007 

primarily to provide comments on the Terms of Reference, by June 18, 2007 Kwikwetlem still 

had not reviewed the TOR. 

July 26, 2007 (CFA from BCH to Ratcliff) 

On July 26, 2007, BC Hydro responded to Kwikwetlem’s budget and workplan for a TUS which 

had been received in June. BC Hydro’s response was in the form of a draft comprehensive 

capacity funding agreement. During cross-examination, Ms. Giroday confirmed that she was 

responsible for reviewing the CFA and based on her review she understood that “Hydro intended 

it to cover all the regulatory processes” and that it also intended to fund a TUS for Kwikwetlem 

(V. 12, p. 1788, ln. 9-21).  

July 30, 31, 2007 (Reconnaissance flight/meeting) 

Kwikwetlem’s original written evidence provided: “This was the last meeting that took place 

between BC Hydro and Kwikwetlem” (Exhibit C4-10, p. 13). At the commencement of the 

hearing, Kwikwetlem amended its evidence to delete this sentence, and instead acknowledged 

that one further meeting, on October 2, 2007 took place between BC Hydro and Kwikwetlem. 

Even with the amendment, Kwikwetlem’s evidence is not accurate and is contradicted by the 

record.  

Kwikwetlem attended further meetings on the ILM Project including September 20, 2007, 

October 2, 2007, October 30, 2007, October 31, 2007, November 27, 2007, February 22, 2008, 

and June 2, 2008. While George Chaffee, Kwikwetlem’s primary contact for the ILM Project, 

decided not to attend these meetings, these were nonetheless meetings held between BC Hydro 

and Kwikwetlem wherein Kwikwetlem’s interests and concerns about the ILM Project were 

discussed.  

Exhibit B-11, p. 18-25. 
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August 10, 2007 Letter 

On August 10, 2007, BC sent First Nations, including Kwikwetlem, a letter concerning the 

commencement of traditional use information. During cross-examination, Ms. Giroday stated 

that through the August 10 letter, BC Hydro advised Kwikwetlem that its people, and not 

Kwikwetlem’s preferred archaeologists, would be conducting the TUS in Kwikwetlem’s territory 

and that this was obviously contrary to Kwikwetlem’s proposal and request to have Brown and 

Oakes do the TU work: 

MS. GIRODAY: A: The proposal set out, if we go look at that 
August 10th letter, this letter addresses a different process for 
traditional use information and not the process that Kwikwetlem 
has been expressing to Hydro. This process is B.C. Hydro would 
like to begin discussions and come into your community to collect 
and document your traditional land use information, but 
Kwikwetlem has already been on the record on a number of 
occasions with Hydro at this point, saying we’ll undertake our 
traditional use study. 

V.12, p.1734, ln.9 to p.1735, ln.26. 

In support of her position, Ms. Giroday referred to the following sentence in the letter: 

We plan to start meetings with communities this month, and a 
member of our team will be contacting you to determine a meeting 
date. 

Exhibit B-3-1, Appendix BB. 

To begin, nowhere in this letter does it state that BC Hydro or its preferred archaeologists will be 

doing the work, moreover, nowhere does it say that BC Hydro has decided to retract its previous 

offer to fund First Nations’ preferred archaeologists to do the work. The evidence is that prior to 

this letter, in fact just days before at the July 31, 2007 meeting, a meeting at which Ms. Giroday 

was not in attendance, that it would be willing to fund Brown and Oakes’ TUS independently or 

through a capacity funding agreement (V.12, p.1730, ln.10 to p.1732, ln.8). Ms. Giroday’s 

position that this letter was somehow a change in position from BC Hydro’s previous 

commitment is simply not supported by the evidence.  
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September 28, 2007 Letter 

On September 28, 2007, Kwikwetlem sent a letter to BC Hydro responding to its July 26th draft 

Capacity Funding Agreement. The letter from Chief Cunningham of Kwikwetlem read: 

Please find attached both a "track changes" and a clean copy of the 
CFA with suggested changes from the Kwikwetlem. You will note 
that the Kwikwetlem’s view is that this CFA addresses only our 
discussions with BCH and BCTC regarding the Project, our 
involvement in the EA processes, and the adequate assessment of 
our interests and not "other regulatory processes" because we have 
not yet taken a decision with respect to same. We do seek further 
information from you with respect to which processes these might 
be, including the BC Utilities Commission process. 

Exhibit C4-10, Exhibit 7. 

During cross-examination, Ms. Giroday confirmed that the capacity funding agreement presented 

by BC Hydro was amended by Kwikwetlem to remove all references to “other regulatory 

processes” including the BCUC process:  

MS. GIRODAY: A: Our -- at that time, we just weren't -- in our -- 
Kwikwetlem wasn't ready yet to take the decision that other 
regulatory process and their involvement in same should be 
addressed. 

V. 12, p. 1769, ln. 7 to 22. 

Ms. Giroday also provided the follow reason why this was done: 

MS. GIRODAY: A: […] At this point, there -- it's clearly -- strikes 
out that the capacity funding agreement will be with reference to 
other regulatory processes, because the Kwikwetlem has not yet -- 
is not yet familiar with what those might be and what that might 
entail.   

V.12, p.1793, ln.13 to p.1794, ln.26. 

To start, the evidence is that on numerous occasions BC Hydro provided Kwikwetlem with 

information about the BCUC process and what it would entail for the ILM Project. In fact, Ms. 

Giroday’s own notes of the March 26 and June 18 meetings reflect that information about what 

was involved in that process was presented to Kwikwetlem by BC Hydro (Exhibits C4-18, and 
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C4-19). Information about the BCUC CPCN process was again discussed at the July 31 meeting 

attended by Ms. Ellison, and during that meeting BC Hydro offered to provide a separate 

meeting to Kwikwetlem specifically about the BCUC process (Exhibit B-10-16, Attachment 1). 

Kwikwetlem did not take BC Hydro up on its offer (Exhibit B-11, p. 16). The evidence is clear 

that BC Hydro did everything it could to provide Kwikwetlem with information about the BCUC 

process and that Kwikwetlem was at the least “familiar” with what those regulatory processes 

entailed. 

October 2, 2007 Meeting  

A meeting was held between Kwikwetlem and BC Hydro. Kwikwetlem’s evidence reads:  

A good potion of the meeting was taken up by a discussion 
regarding Kwikwetlem’s objective to control the assessment of the 
archaeological values in its territory, including by holding any 
permits for this work. We were informed by BC Hydro and BCTC 
at this meeting that Golder had already applied for the AIA permit 
for the project, against our express wishes with no previous 
arrangement with us concerning the involvement of our preferred 
archaeologists. [Emphasis added.] 

Exhibit C4-10-1, p. 2. 

Kwikwetlem’s evidence gives the impression that BC Hydro gave no prior warning that the 

permit would go to the company selected by BCTC through the bidding process and took no 

measures prior to October 2 to explain how BC Hydro intended to address Kwikwetlem’s 

concerns. 

The evidence is that during the meeting held between the parties on July 31, 2007, BC Hydro 

explained to Kwikwetlem that regardless of whether Golder was selected to complete the AIA, 

BC Hydro was committed to respecting Kwikwetlem’s wishes that Brown and Oakes complete 

the work in Kwikwetlem’s traditional territory:  

George Chaffee explained that they have concerns regarding  the 
archaeological approach and state that they “are uneasy with 
Golder,” “do not trust them”, and want to be able to conduct their 
own archaeological field work. 
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John Kafka explained that BCTC had gone out to BC Bid to 
select an archaeology firm and that no decision had been made on 
who would lead the archaeology discipline. He confirmed that as 
discussed at previous meetings, Brown and Oakes would be able to 
conduct the field work within the Band’s territory, however it may 
be under the permit of the archaeologists selected by BCTC. 

George Chaffee stated that Golder’s approach is not the Band’s 
approach, and that if Golder gets the contract they want to receive 
assurances that they will be listened to.  

[…] 

John Kafka replied, that BC Hydro is committed to working with 
on an archaeological approach that meet the Band’s needs. … 

Exhibit B-10-16, Attachment 1. 

Moreover, the parties were in the process of negotiating a capacity funding agreement that 

included funding for a TUS that would be completed by Brown and Oakes. Kwikwetlem’s 

evidence that they were somehow left in the dark about the permitting issue or that their 

preferred choice of Brown and Oakes was not respected is not supported by the evidence. 

November 28, 2007 email (CFA edits from BCH to Ratcliff) 

By way of email dated November 28, 2007, BC Hydro emailed Kwikwetlem a revised version 

the CFA to reflect discussions that the parties had had in October and November (Exhibit B-20, 

Attachment A-19). BC Hydro’s version of the CFA reintroduced the BCUC process under the 

CFA. 

During cross-examination, Ms. Giroday stated: 

MS. GIRODAY: A: Yes. So what this -- at this point, Mr. 
Littledale and I have met on a couple of occasions on the version 
of the agreement provided by Kwikwetlem under the letter from 
Chief Percy Cunningham, September 28th. This is Hydro's 
response. But as I mentioned earlier, Mr. Littledale and I have had 
a couple of conversations about this and I have had discussions 
with the Kwikwetlem, and the decision has now been taken, 
particularly with the upcoming BCUC hearings on the CPCN 
application, which was filed, I believe, November the 5th of that 
year, 2007. The decision had been taken by the nation now that 
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they would consider participation in these processes, that they 
thought it was their interests and so that was back into the capacity 
funding agreement.  

V.12, p.1815, ln.17 to p.1816, ln.26 

This was contradicted by Mr. Chaffee’s testimony during cross-examination that as of May 26, 

2008, Chief and Council had still not decided whether to participate in the BCUC process: 

MR. WILLMS: Q: […] so I take it that Chief and Council, Mr. 
Chaffee, by May 2008 Chief and Council has not yet decided 
whether to participate in  the EAO, CEAA, and BCUC process, is 
that right? 

MR. CHAFFEE: A: As far as I know, yes. 

V.12, p.1820, ln.6 to 11 

May 26, 2008 Letter 

After the February 22, 2008 meeting, Kwikwetlem sent BC Hydro another revised version of the 

CFA. In the revised version, Kwikwetlem added the following paragraph to the purpose section 

of the agreement: 

Ensuring that the Kwikwetlem First Nation can effectively 
participate in the EAO, CEAA, BCUC and other regulatory 
process, should the Kwikwetlem First Nation decide to do so, 
through the documentation of its interests in an Aboriginal Interest 
and Use Study or as otherwise agreed;  

Exhibit C4-10, Attachment 9, p. 3. 

During cross-examination, counsel for BCTC drew Ms. Giroday’s attention to the above 

statement and asked whether this was confirmation that at this stage of the process Kwikwetlem 

had still not chosen to participate in the BCUC process. In particular, counsel for BCTC noted 

that BCUC was specifically listed as one of the process as that the funding would help 

Kwikwetlem effectively participate in “should [it] decide to do so”. Ms. Giroday’s response was 

that the inclusion of BCUC was an error: 
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MS. GIRODAY:  A:  With respect to BCUC, that's an error. 
BCUC shouldn't have been included in that. It's just -- it was 
picked up from an earlier draft and not struck, basically. 

V.12, p. 1825, ln. 1-4. 

The evidence does not support Ms. Giroday’s statement that the inclusion of BCUC into the list 

of processes that Kwikwetlem had yet to decide whether to participate in was an error. In 

previous versions of the CFA, Kwikwetlem had carefully removed every reference to the BCUC. 

Moreover, her statement that by the end of November 2007, Kwikwetlem had chosen to 

participate in the BCUC process contradicts Mr. Chaffee’s own testimony that as of May 2008, 

the decision had still not yet been made. The evidence clearly supports that this was not simply a 

drafting error, but that as of May 2008, Kwikwetlem had taken the position that it was not 

willing to engage in either the EAO or BCUC processes.  
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APPENDIX 3 

Coldwater Indian Band, Cook’s Ferry Indian Band,  
Siska Indian Band and Ashcroft Indian Band (Coldwater et al.) 

(Intervenor C6) 

PART I – Coldwater et al.’s Specific Complaints about the Consultation Process 

Coldwater et al. have raised the following specific complaints regarding the ILM Project 

consultation process:  

1. Absolutely no consultation on the ILM Project took place prior to August 5, 2008; 

2. Consultation with Coldwater et al. cannot occur through the Nicola Tribal 

Association (“NTA”); 

3. Consultation with Coldwater et al. cannot occur through T’mixw Research 

(T’mixw) and Esh-kn-am Cultural Resource Management Services (Esh-kn-am); 

4. There was no consultation on the alternatives as the new line alternative had 

already been selected; 

5. Golder was selected without input from Coldwater et al; and  

6. Coldwater et al. had no capacity funding prior to August 5, 2008 

Coldwater et al. has also raised the issue of consultation in respect of historical infringements 

and lack of disclosure of First Nations Consultation Report. These issues have been dealt with in 

BC Hydro’s main argument and therefore will not be dealt with herein.  

Below, BC Hydro has addressed each of Coldwater et al.’s complaints individually. 

Issue #1 – No consultation took place on the ILM Project prior to August 5, 2008 

Coldwater et al.’s evidence is that: 
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Neither the Coldwater, Cook’s Ferry, Siska nor the Ashcroft Bands 
were consulted about the ILM Project up to the time of the B.C. 
Utilities Commission’s decision in August 2008 to grant the 
CPCN. Up to that point, interactions in respect of the project 
between BCTC, B.C. Hydro and the bands or related entities had 
been limited to the following:  

preliminary meetings, technical discussions, and 
information sessions. 

Exhibit C6-5, p. 7. 

This position was confirmed by each of the Chiefs during cross-examination. To be clear, they 

do not claim that the consultation process had inadequately progressed by August 5, 2008, but 

that it had not even begun.  (V. 14, p. 2245 ln. 11 to p. 2247, ln. 7). Further light was shed on this 

position during cross examination of the Coldwater et al panel. It is their position that none of the 

following constitute even part of the consultation process: 

• Providing notice  

• Providing information about the ILM Project  

• Asking for input  

• Making a presentation and answering questions at the community level 

• Agreeing to partner with a preferred research organization to provide input on 

archaeological overview work and preliminary TUS work 

• Offering opportunities to participate in various field studies 

• Providing capacity funding 

• Meeting to discuss route alignment options 

V. 14, p. 2245, ln. 11 to p. 2254, ln. 7. 

In their written evidence, Coldwater et al. defines all correspondences that took place as 

preliminary meetings, technical discussions or information sessions and not part of consultation. 
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Coldwater et al. limited definition of consultation is absurd and not supported in law. As 

described in BC Hydro’s main argument, the above listed actions all constitute part of a 

reasonable consultation. Coldwater et al.’s attempt to apply an overly narrow definition to 

consultation is unfair.  

Issue #2 – Consultation with Coldwater et al. cannot occur through the NTA 

In its written evidence, Coldwater et al. states: 

The Nicola Tribal Association (“NTA”), which includes three of 
these four intervenors, is a society established pursuant to the 
Societies Act. It is essentially a service-delivery organization 
through which federal funds  flow for the provisions of advisory 
and social services to the member bands and their respective 
memberships. The NTA is not a governing body, does not have a 
formal reporting mechanism to member bands and has no political 
function. It does not represent its member bands for the purposes 
of consultation and has no mandate or authority to do so. 

[…] 

Thus, consultation with each of the Coldwater, Cook’s Ferry, Siska 
and Ashcroft bands cannot be conducted through a centralized 
Nlaka’pamux government agency. Each band has its own band-
level government and each must be consulted individually about 
impact of government decision on Nlaka’pamux aboriginal rights 
and title.  

Exhibit C6-5, p. 2. 

BC Hydro submits that if this is meant to communicate the Crown’s duty to consult could not be 

adequately discharged by solely engaged the NTA, and not engaging the individual member 

bands like Coldwater, Cook’s Ferry and Siska, then BC Hydro agrees unless one or more of them 

consented to consultation through the NTA. The evidence undoubtedly supports that BC engaged 

not only the NTA, but also the individual Chiefs and communities of Coldwater, Cook’s Ferry 

and Siska.  The position that BC Hydro only consulted with the NTA and ignored the individual 

communities is simply unsupported by the facts. It is clear on the record that BC Hydro met 

several times which the representatives of each of the bands directly.  
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If by the above statements, Coldwater et al. takes the position that any consultation or 

correspondences between the NTA and BC Hydro do not constitute part of the consultation 

process for the ILM Project with Coldwater, Cook’s Ferry and Siska, then BC Hydro submits 

this is an unreasonable position. The evidence clearly supports that the chiefs of Coldwater et al. 

advised BC Hydro on several occasions and in fact directed BC Hydro to deal with the NTA. For 

instance, in a meeting held on March 29, 2007 Chief Sampson advised that Siska would be 

taking a “tribal approach” through the NTA. In a subsequent meeting on April 4, 2007, Chief 

Sampson advised that capacity funding should be done through the NTA and that all 

communications on the ILM Project should go through the NTA who would then circulate that 

information to the member bands. Moreover, Cook’s Ferry and Coldwater requested that BC 

Hydro provide funding and engage in discussions with the NTA’s research branch, T’mixw for 

the HOA work.  

Exhibit B-11, p. 74-75.  

BC Hydro’s correspondences and meetings with the NTA clearly constitute part of the overall 

consultation process with Coldwater, Cook’s Ferry and Siska. It is unfair for Coldwater et al. to 

take the position during consultation on the ILM Project that they would like BC Hydro to 

engage the NTA and then to disregard these efforts as part of the consultation process. BC Hydro 

was responsive to Coldwater et al.’s requests to engage the NTA while maintaining and 

furthering the consultation process with each of the four bands individually.  

Issue #3 – Consultation with Coldwater et al. cannot occur through T’mixw and  
Esn-kn-am 

In its evidence, Coldwater et al. states: 

Brenda Aljam and Mary Sandy’s names are variously associated 
with T’mixw, Esh-kn-am CRMS and the Coldwater and Cook’s 
Ferry Bands in BCTC’s evidence. However, neither holds a 
political position in any of Coldwater, Cook’s Ferry or Siska 
Bands and neither is authorized to represent or speak for those 
bands for the purposes of consultation. 

And again: 
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Esh-kn-am CRMS was not the body through which consultation 
would take place. Consultation was to be done with the proper 
political representatives of the bands themselves. 

Exhibit C6-5, p. 4-5. 

Coldwater appears to take a similar position in respect of T’mixw and Esh-kn-am as they have 

with NTA.   

If Coldwater et al. is alleging that consultation with the bands could not be carried out 

exclusively through T’mixw and Esh-kn-am then BC Hydro agrees unless one or more of them 

consented to consultation through these organizations. As stated by Ms. Holland during cross-

examination BC Hydro and BCTC understood that consultation had to include engagement of 

the political leadership of the four bands and it did:  

MS. HOLLAND: A: When we look at consultation and we get a 
direction from the Tribal Association that the technical group will 
be there to work on their behalf on technical issues, we believe that 
that is actually part of consultation. So we would then try to 
engage with the technical staff and keep engaging with the political 
staff, and we would expect, and did understand from the technical 
staff that they were taking information back to their community 
and to their political leadership. We, while we weren’t expecting 
the technical staff to be making decisions on issues with relation to 
their community, we certainly held meetings that were with 
technical staff and learned things that helped us understand the 
project better, as we did with political staff. There were a number 
of meetings where we had political staff and technical staff in the 
room together at the same time. Where the technical staff in those 
meetings was making representations about potential effects of the 
project, at no time did the political staff say, you should not be 
engaging with the technical staff. Rather, they were relying on the 
technical staff to help inform them as well. So when we look at 
consultation we think that globally is actually really helpful, 
because you’re working with people who understand the technical 
aspects, they’re informing their political leadership and we’re 
having conversations with everyone to try and learn how can we 
best design the project, as I’ve described before, and understand 
the potential effects to either avoid or mitigate, and how can we 
then, if there aren’t effects that we can avoid or mitigate, what 
kinds of things then do we get to talk about at the accommodation 
discussion. 
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V.9, p.1147, ln.15 to p.1148, ln.26 

Ms. Holland’s articulation of the approach taken is supported by the evidentiary record. Once 

Coldwater and Cook’s Ferry provided that they wanted T’mixw involved, BC Hydro cooperated 

with that organization and held several meetings with it to discuss the studies it was participating 

in, all the while continuing to engage the Chiefs directly. The evidence supports the same 

conclusion for Esh-kn-am. 

If Coldwater’s position is that the correspondences that took place with T’mixw and Esh-kn-am 

are not part of the consultation process, BC Hydro does not accept this position. The role played 

by T’mixw and Esh-kn-am in assisting Coldwater et al. to review the technical materials and 

identify issues and impacts is at the heart of the consultation process. As described by Mr. 

Anderson during cross-examination, these organizations are well suited to provide BC Hydro 

and BCTC technical information that assists that assists BC Hydro and BCTC shaping the ILM 

Project to minimize impacts on Coldwater et al.’s interests:  

MR. ANDERSON: A: […] Certainly the avoidance and mitigation 
aspects would have been discussed with somebody like T’mixw. 
That’s their technical group who are typically well positioned to 
talk to those types of accommodation. Accommodation beyond 
avoidance and mitigation into a benefits agreement is typically 
somebody else within the Band that they would assign, whether 
it’s a negotiator, a policy advisor, or the Chief and Council itself. 

V.9, p.1149, ln.1 to 22 

It is unreasonable for Coldwater et al. to communicate during the consultation process that 

T’mixw and Esh-kn-am will be doing technical work on their behalf and to have BC Hydro fund 

this work and then after the fact take the position that none of the work done by those bodies, or 

the avoidance and mitigation measures taken by BCTC as a result of the work were part of the 

consultation process. BC Hydro’s fulfillment of Coldwater et al.’s request to engage and fund 

T’mixw and Esh-kn-am and the resulting engagement with those organizations clearly constitute 

part of the consultation process.  
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Issue #4 – There was no consultation on the alternatives as the new line alternative had 
already been selected 

In their evidence, Coldwater et al state: 

BCTC’s evidence refers to discussion of four options: 

• Upgrade of existing infrastructure; 

• New Transmission Line; 

• Non-wire options – local generation, conservation and power 
smart; and  

• Doing nothing. 

Although some of BCTC’s evidence makes reference to these 
options, it was clear to these intervenors from discussions with 
BCTC and BC Hydro that the new transmission line was the only 
serious option that would be considered. 

Exhibit C6-5, p. 9-10. 

Coldwater et al.’s argument in this regard appears to be twofold. First, they argue that no 

consultation on the alternatives took place.  Secondly, they claim the choice of a preferred 

alternative was made prior to May 2007.  

With respect to the former, it is inaccurate to say that BC Hydro limited its consultation to the 

UEC and 5L83 alternatives exclusively. As evidenced by the initial PowerPoint presentations 

and Electricity Supply Challenges handout, BC Hydro provided information on the following 

four options: upgrading existing facilities, constructing a new line, non-wires solutions, and do 

nothing.  

While BC Hydro was willing to engage on all four of these alternatives, it does not deny that its 

consultation process focused on two primary alternatives: the UEC and 5L83 alternatives. As 

stated by Ms. Holland during cross-examination, the do-nothing alternative acted as a 

“benchmark” providing a starting point with which First Nations could compare the other 

alternatives: 
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MS. HOLLAND:  A:  Well, the do-nothing option exists because 
that’s your benchmark. So people ask us, “What happens if you 
don’t do anything?” So it’s kind of your base case, and if you don’t 
have it there, people ask you. What happens if you don’t do 
anything? So it’s there. We knew from a system planning 
perspective, by 2014 we needed to be doing something. And so 
does the do-nothing option, does that satisfy having to have 
something in place by 2014? No. It stays on the slides and in the 
documents because it’s a question and its’ your baseline, if you 
will. 

V. 7, p. 803, ln. 26 to p. 804, ln. 11. 

Similarly, including non-wires options within the discussion of alternatives was done to 

foreshadow questions from First Nations concerning generation and demand side management:  

MS. HOLLAND: A: … The other primary reason those topics 
[non-wire options] appear is that it’s very hard as a transmission 
company to go out and say, we’ve got two transmission 
alternatives we’re looking at, and somebody says to you, well what 
about generation, what about demand-side management, what 
about these other things. So we end up in those discussions 
anyway. And so, yes, we can say something like, we’re not here to 
talk about that, you’ve got to deal with that in the IEP, and that’s 
not a particularly responsive way or conducive to having a 
discussion. 

So they’re on there in the context of, you know, there is an IEP 
proceeding but generally when asked -- and these are very basic 
questions that we’re asked and very basic discussions that we’re 
having; what about solar panels, what about people saving energy 
in the Lower Mainland, does that offset the need for this project, 
what if Burrard, what if another generating unit in the Lower 
Mainland. Those are the discussions that we were having and 
engaged in while we’re talking about two main transmission 
alternatives that we see as the transmission company needing to be 
in place by 2014. 

V. 11, p. 1566, ln. 22 to p. 1567, ln. 18.  

To be clear, BC Hydro is not suggesting that the do-nothing and non-wires alternatives were not 

considered as alternatives for the ILM Project. However, given the lack of likelihood that they 

would successfully resolve the transmission issues the ILM Project sought to resolve, they were 

less feasible and therefore secondary to the UEC and 5L83 alternatives. The documentation 
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produced in the fall 2006 and winter 2007 and the testimony provided by the BCTC/BC Hydro 

panel clearly support that BC Hydro continued to provide information, engage in discussions and 

answer questions about all the alternatives, but focused its main efforts on the UEC and 5L83 

alternatives. 

As to the second portion of Coldwater et al’s argument, that the choice of the preferred 

alternative was made prior to May 2007, BC Hydro submits that this is completely unsupported, 

and in fact contradicted by the evidence. The record is clear that BCTC engaged in a very 

informed and careful process to select its preferred alternative in May 2007.  The multi-stage 

process was described in BCTC/BC Hydro’s response to Coldwater et al. IR 1.1 (Exhibit B-10). 

As the Project Manager, Ms. Holland played a critical role in making that choice: 

MS. HOLLAND: A: […] I made a decision on which alternative 
we should pursue. I then made a recommendation to the executives 
that we should be pursuing that alternative. They agreed with me, 
so they make their decision that, yes, I've made the right decision. 
And then we go to the Board. 

[..] 

And say, "This is our recommended course of action, and we'd like 
you to fund us." So then they make a decision about whether we've 
made a good decision, which is based on my decision. And so it's -
- you know, it takes us -- it's a process and along the way, 
information is looked at, it's read, it's analyzed. And I believe that 
at each step of the way, sufficient information was made available 
to the decision-makers. So, me at the beginning, then the executive 
and then the Board, to make an informed decision. 

V. 9, p. 1179, ln. 13 to p. 1180, ln. 4. 

In fact, the choice that was made in May 2007 was not a point of no return decision. As stated by 

the Project Manager herself during cross-examination: 

MS. HOLLAND:  A:  […] After we made the May decision and 
we advised the First Nations that we had made the decision on a 
preferred alternative, we did not hear from First Nations that there 
was a large significant looming issue that would preclude us from 
being able to construct the line in roughly the area between the 
substation in Meridian that we were proposing. And at no point 
along the way has something like that been identified that we 
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haven’t been able to, so far, avoid or mitigate or otherwise 
accommodate. 

V. 5, p. 427 ln. 10 to 26.  

To accept the Coldwater et al.’s position is to accept that BC Hydro engaged in over 9 months of 

meaningless consultation with First Nations. More specifically, it suggests that BC Hydro spent 

ratepayers’ money without purpose and wasted many days of BC Hydro, and First Nations 

representatives’ time in an artificial consultation process. BC Hydro submits that there is no 

evidence on the record supporting that prior to May 2007, BCTC had made its choice on the 

preferred alternative. 

Issue #5 – Golder was selected to do the AIA work without input from Coldwater et al.  

Coldwater et al. states in its written evidence:  

Golder Associates was engaged by BCTC, without any 
consultation with the bands, to prepare studies related to the EA 
process for the ILM project, which included preparing an HOA 
and conducting the AIA. Neither Coldwater, Cook’s Ferry, Siska 
nor Ashcoft [sic] were consulted about the choice of Golder for 
this work. This is a critical point for these bands. 

Exhibit C6-5, p. 4. 

To be clear, Golder was engaged to do the HOA prior to August 2006, however, BCTC had not 

decided that Golder was to do the AIA work until after the May 2007 choice on a preferred 

option. During the February 21, 2007 EAO working group meeting, the issue of whether Golder 

had already been engaged to do the AIA work was discussed. As evidenced by the EAO’s 

minutes of that meeting, during that meeting BC Hydro explained that Golder had not yet been 

chosen to do the AIA work, that BCTC was seeking input from First Nations on this issue and 

that even if Golder was chosen for the AIA, BC Hydro was open to having First Nations engage 

their own firms to work in partnership with Golder:  

Q: Who will do the AOA? 

A: Golder has been contracted to undertake the initial 
Archaeological work (AOA). Sto:lo and the Nicola Tribal 
Association have indicated they would like to work with 
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Golder within their territories. BCTC/Golder also want to 
work with First Nations to do traditional use studies.  

Q: Explain the role of Golder in the project? 

A: Golder selected (through RFP process) to do environmental 
studies and prepare EA Certificate Application; 
archaeology was not included in original scope of work, but 
Golder is now doing AOA; not yet determined who is 
doing further studies such as traditional use studies and the 
Archaeology Impact Assessment. 

Q: We have had no involvement in this project to date with 
Golder; concerns about situations where proponents and 
First Nations are in disagreement on what constitutes 
adequate consultation; some past experiences have not been 
positive. 

A: BCTC is working with BC Hydro’s Aboriginal consultation 
and negotiations team, and they are asking First Nations 
who they would like to work with n such studies as 
traditional use studies. Feedback is welcome any time 
during the assessment process.  

Exhibit B-3-1, Appendix U, p. 4. 

Chief Aljam and the Ashcroft Band Manager were both in attendance at that meeting. Moreover, 

Chief Aljam confirmed during cross-examination that the minutes of the meeting accurately 

reflected the conversation that took place. (V.14, p.2176, ln.22 to 24) 

In fact, Golder did not complete the HOA work for Coldwater or Cook’s Ferry. This work was 

completed by the research branch of the NTA, T’mixw. Upon request, BC Hydro funded 

Coldwater and Cook’s Ferry’s organization of choice, T’mixw, to provide information on these 

bands for the HOA:  

MR. KIRCHNER: Q: Now, T’mixw’s role in working with Golder 
on this report was essentially the same as Golder’s, and that is they 
were out looking for or pulling together existing information, is 
that right? They weren’t doing original traditional use work? 

MS. HOLLAND: A: It was to be a traditional use overview and in 
that T’mixw had indicated that they had a significant amount of 
traditional use information on the Band and so they felt it would 
actually be, I won’t use the word straightforward, that they felt that 
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they were able to pull the information together at an overview level 
in time for the end of April for the May decision. They also 
indicated that they had the staff and the capabilities to conduct 
community-level interviews, which I don't think would be 
described as using existing information. So that was anticipated as 
also going to be taking place. 

And they had to pull together some of the information that they 
already had into new mapping layers that related to the project area 
of the corridor. So that work was also going to be undertaken. 

V.9, p.1149, ln.23 to p.1150, ln. 19 

Thus, in respect of the work done for the HOA, Coldwater and Cook’s Ferry’s input came from 

T’mixw and not Golder.  It is also notable that Coldwater and Cook’s Ferry’s did not raise any 

complaints about the limited interaction between T’mixw and Golder for the HOA work.   

In respect of the AIA, as Ms. Holland explained during cross examination, BCTC’s options of 

who to engage were limited because of the magnitude of the project and government restrictions 

on permits: 

MS. HOLLAND:  A:  […] I’ll use the archaeological impact 
assessment as an example, that it’s very difficult to find a firm 
that’s able to take on an archaeological impact assessment of the 
size and scope required for the Interior to Lower Mainland project, 
and that the ARCH branch has a policy of issuing one permit for a 
project. So we needed one firm that could undertake that.  

V. 10, p. 1494, ln. 4-11. 

When BCTC made the decision to engage Golder for the AIA work, it understood that some 

First Nations liked working with Golder and others did not. In order to accommodate those that 

did not prefer to work with Golder BCTC took an approach that would accommodate these 

concerns. For instance, the Project Manager herself contacted the Archaeological Branch of the 

Provincial Government to ask whether they would consider making an exception to their one 

permit rule and issue multiple permits for the ILM Project. (V. 6, p. 564, ln. 21-26) 

Furthermore, BCTC also entered into arrangements with First Nations including funding, so that 

First Nations could use their own preferred archaeologists whose work would be incorporated 

into the AIA: 
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MR. FULTON:  Q:  Now, for those First Nations who expressed a 
concern about Golder, for whatever reason, did B.C. Hydro take 
any steps to address those concerns with these particular First 
Nations who had expressed them? 

MS. HOLLAND:  A:  […] We offered for First Nations where 
they had issues, either with Golder or had an interest in using their 
own firm or their own resources and maybe didn’t have an issue 
with Golder but still wanted to sue their own resources, we tried to 
sort out a way where that was possible.  

V.10, p. 1494, ln. 13-18. 

These types of arrangements were made for a number of bands such as Kwikwetlem First 

Nation, Yale First Nation, Katzie, Sto:lo Tribal Council including Coldwater et al. At the request 

of these bands, BC Hydro funded Esh-kn-am to provide archaeological information on behalf of 

the bands to be incorporated into the AIA and to conduct a TUS.  Esh-Kn-am’s work was in 

partnership with Golder. 

Exhibit C6-5, p. 3. 

The evidence clearly supports that BCTC’s choices of firms for the AIA was limited by the 

scope of the project and government permitting rules. BC Hydro sought input for BCTC’s choice 

to engage Golder and in fact heard mixed reviews from First Nations concerning Golder. Some 

First Nations were very pleased with Golder’s work while others preferred their own 

archaeologists. In making its decision to engage Golder to conduct the AIA work, BCTC was 

confident that it could still accommodate these concerned First Nations by entering into 

agreements and providing funding to allow First Nations to have their preferred archaeologists 

conduct the AIA work. In respect of Coldwater et al., the evidence is that Golder did not do 

either the HOA or AIA work on their behalf. Instead, T’mixw was engaged and funded by BC 

Hydro to provide information for the HOA, and Esh-kn-am was engaged and funded to do the 

archaeological and TUS work for the AIA. BCTC’s actions in this regard were responsive to 

First Nations’ concerns and reasonable. 
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Issue #6 – Coldwater et al. had no capacity funding prior to August 5, 2008  

In its evidence, Coldwater et al. claims that the funding that BC Hydro provided to them prior to 

August 5, 2008 was not capacity funding. It bases this argument on the following narrow 

definition of capacity funding: 

“Capacity Funding” is to provide the bands with a source of funds 
that allow them to participate in a consultation process. From the 
Bands’ perspective, capacity funding allows bands to cover their 
own costs associated with a consultation process.  

Capacity funding should be distinguished from grants made to 
Esh-kn-am CRMS for its work on the TUS, AOA and AIA. Since 
B.C. Hydro/BCTC is required to produce these studies for the EA 
Process, they receive a direct benefit by having Esh-kn-am CRMS 
prepare and provide information that is necessary for those studies. 
Esh-kn-am CRMS’s costs for doing so are therefore not part of 
capacity funding for a consultation process. Rather, they are 
expenses that B.C. Hydro/BCTC had to incur to meet its EA 
obligations.  

Exhibit C6-5, p. 7-8. 

To begin, Coldwater et al.’s position is based on the assumption that the input from First Nations 

on the “studies” was limited to review and input on studies produced for the EA. As described by 

Ms. Holland during cross-examination, this is not the case; the term “studies” included studies on 

the UEC Alternative which would not have been required by the EA process: 

MS. HOLLAND: A: No. So, prior to May, we had asked Golder, 
separately from the environmental assessment terms of reference 
and work required for that, we had asked them to provide some 
assistance to us. So we said, "We have to make a decision in May 
on a preferred alternative." I asked Golder to provide for me an 
environmental overview assessment for the upgrade existing 
circuits, and that document is attached to the Coldwater IR 1.2. I 
asked for them to prepare an archaeological overview -- and I'm 
sorry, and an environmental assessment overview for the new line, 
so they did one for each alternative. I asked them to undertake an 
archaeological overview assessment for the new line alternative. 
That became the Heritage overview assessment, and was, in a 
number of cases, done in partnership with First Nations. That 
review study, I believe, is what is meant here. 
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V.7, p.958, ln. 19 to p.960, ln.19 

Moreover, the initial capacity funding offers were clear that the participation that the capacity 

funding sought to support included participation in relation to the UEC alternative which was 

unrelated to the EA process: 

I would like to confirm that BC Hydro is committed to provide 
$10,000 in initial capacity funding for the Coldwater First Nation 
(Nicola Tribal Association) to participate in consultation efforts on 
the Lower-Mainland Transmission Reinforcement (ILM) Project. 
This includes participation in the Environmental Assessment 
Officer terms of reference process as well as participation in 
review studies and providing input on the ILM upgrade option.  

Exhibit B-3-1, Appendix H. 

It is clear from the evidence that the initial capacity funding was not restricted to providing input 

on studies produced within the EA process.  

However, despite this, the more fundamental problem with Coldwater et al.’s position is that it 

denies that as part of the consultation process, First Nations have a duty to act in good faith 

which requires them to identify impacts and issues related to the proposed activity so that the 

Crown can take measures to avoid, mitigate, and where unable to do so, accommodate those 

impacts. This is a fundamental part of the consultation process. 

The funding to T’mixw and Esh-kn-am provided these organizations which were chose by 

Colderwater et al., the capacity to do precisely this. These organizations supported Coldwater et 

al. by taking the information provided by the proponent, analysing it and assisting the bands in 

identifying impacts and issues related to the ILM Project. This is part of the responsibility held 

by First Nations in the consultation process. Therefore, when Coldwater et al. claims that 

“capacity funding allows bands to cover their own costs associated with a consultation process”, 

this is precisely what the funding to T’mixw and Esh-kn-am did. It enabled these organizations, 

which were chosen by the bands, to do work on their behalf in order to meet the bands’ 

responsibilities within the consultation process. 
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To be clear, BC Hydro is not conceding that funding received by Coldwater et al. prior to August 

5, 2008 was limited to funding for T’mixw and Esh-kn-am. The entirety of the funding received 

by Coldwater et al. and the NTA (remembering that Coldwater et al directed during the 

consultation process that funds were to be funnelled through the NTA which would then 

distribute them) is listed in BC Hydro’s confidential response to an undertaking from 

Commission Counsel (Exhibit A-2-6-1). The funding committed to be BC Hydro prior to August 

5, 2008 included initial capacity funding for review of the alternatives, funding for Esh-kn-am 

and T’mixw to participate in studies such as the AOA and AIA, donations to support community 

meetings where the ILM Project was presented and discussed, donations for community events, 

and funding through a CCFA which included a TUS component. BC Hydro submits that all of 

these funds helped support Coldwater et al.’s engagement in the consultation process. In fact, 

Chief Walkem himself during cross-examination acknowledged that the monies provided by BC 

Hydro helped support the bands efforts in the consultation process:   

CHIEF WALKEM: A: No. No. We were attempting to get the 
capacity funding to be able to participate more funded -- they did -- 
I think they provided some monies to help us attend meetings, and 
to undertake some participation in the AOA stuff that Golder was 
undertaking.  

V. 14, p.2253, ln. 6-12.  

As with “consultation” itself, Coldwater et al. has taken an overly narrow interpretation of 

capacity funding. The evidence clearly supports that the funds given to Coldwater et al. (both 

through the bands and through the NTA) provided them financial support to permit them to 

identify impacts and issues associated with the ILM Project which then permitted BCTC to 

ensure that these impacts were avoided, mitigated, and where necessary accommodated.  
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PART II – The Facts 

With only a few exceptions, the parties agree that the letters, emails, telephone calls, meetings 

and other correspondences described in the evidence took place. Disagreements on the facts are 

generally limited to:  

• what in fact was said by each of the parties at a certain meeting; 

• what the positions taken by the parties during the correspondences were; and  

• what the significance of the correspondences were.  

In light of the limited number of factual disagreements, BC Hydro believes that the 

correspondences described in the consultation narratives with respect to the Coldwater, Cook’s 

Ferry, Siska and Ashcroft should be accepted as having occurred. Where disputes or differences 

of opinion concerning the facts have arisen, BC Hydro has attempted below to identify those 

instances and provide a resolution based on the evidence. 

October 2006 NTA AGM 

In October 2006, BC Hydro representatives attended the NTA’s Annual General Meeting. As 

confirmed by Chiefs Walkem, Aljam and Sampson during cross-examination, Cook’s Ferry, 

Coldwater and Siska were all member Bands of the NTA during the relevant time period of 

August 2006 until August 2008. During cross-examination, all three Chiefs confirmed that they 

were in attendance at this AGM. When asked if BC Hydro had provided a presentation on the 

ILM Project during that AGM, the Chiefs all stated that they could not recall whether the 

presentation occurred.  

V.14, p.2169, ln.3 to 25. 

In their rebuttal evidence, BCTC and BC Hydro provided documentation concerning the October 

2006 NTA AGM. (Exhibit B-20, Attachment D-1) In particular BC Hydro provided a copy of 

the PowerPower presentation presented and circulated at the October 2006 AGM. BC Hydro 

submits that although the Chiefs cannot recall a presentation made over three years ago, the 

documentation supports that it was in fact presented to the community. 
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Page 2 of the PowerPoint presentation (slide 7) clearly states: 

BC is looking at four alternatives: 

1. Upgrade existing infrastructure 

2. New Transmission lines – a new 500 kV Power Line 
between Nicola substation near Merritt and Meridian 
Substation in Coquitlem 

3. Non-wires options – local generation conservation (Power 
Smart), Importing power from US 

4. Do nothing – continue to rely on existing transmission 
system 

BC Transmission Corp executive will decide on a preferred 
alternative in May 2007  

In addition to the PowerPoint presentation, a handout entitled Electricity Supply Challenges 

Interior to the Lower Mainland also discussed the alternatives and provided “A decision on a 

preferred option will not be made until spring 2007” (Exhibit B-20, Attachment D-1, p. 11). 

November 27, 2006 Meeting  

In its evidence, Coldwater et al. states: 

Preliminary discussions took place between these bands and BC 
Hydro and/or B.C. Transmission Corporation (“BCTC”) in 2007 
and 2008 … 

Exhibit C6-5, p. 1. 

BC Hydro’s narrative and consultation logs in respect of Coldwater, Cook’s Ferry and Siska 

clearly support that there were also meetings to discuss the ILM Project with Coldwater, Cook’s 

Ferry and Siska in 2006 including but not limited to, the October 2006 NTA AGM, and the 

November 27 meeting. In fact, during cross examination Chief Aljam confirmed that the 

November 27 meeting included BC Hydro providing a presentation on the ILM Project and 

engaging in a question and answer session. Chief Aljam also agreed that there were at least some 

discussion in 2006 on the ILM Project.  
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V.14, p.2171, ln.20 to p.2172, ln.2. 
V.14, p.2172, ln.6 to 10. 

The evidence clearly supports that BC Hydro’s engagement of Coldwater et al (with the 

exception of Ashcroft) began in 2006.  

January 10, 2007 Meeting (with NTA) 

During cross-examination, counsel for Coldwater et al. questioned the BCTC/BC Hydro panel 

about inconsistencies between minute notes from the January 10, 2007 meeting and BCTC/BC 

Hydro’s account of that event in its narrative for Coldwater. More specifically the meeting notes 

of that meeting state: 

"NTA indicated that the Bands would have to look at this too from 
a consultation perspective." 

Exhibit B-3-1, Appendix P. 

Whereas BCTC/BC Hydro’s narrative reads: 

"NTA indicated that as some of its member Bands would be 
affected by the UEC alternative, it would consider the project from 
a consultation perspective." 

Exhibit B-11, pg. 27-28. 

Counsel for Coldwater et al. suggested that the narrative indicated that during that meeting the 

NTA was informing BC Hydro to consult with its member Bands uniquely through it. In 

response, Ms. Holland stated that that was in fact not BCTC and BC Hydro’s position and that it 

was clear to BC Hydro from that meeting that it would have to consult with both the NTA as a 

group and the bands individually:  

MR. KIRCHNER: Q: So, but what Mr. Saddleman -- Mr. 
Saddleman is not saying that he can look at this for the Bands, 
don’t worry about the Bands, talk to me. He is clearly not saying 
that, right? 

MS. HOLLAND: A: He did not say that. 

[…] 

 19

01249.98556.MSJ.3560011.5 



 

MS. HOLLAND: A: Well, the -- I think maybe it should say both, 
then. If the NTA is made up of a number of chiefs, and Mr. 
Saddleman is going to go and have a meeting with the chiefs, and 
in fact that did take place, because it was a meeting we were 
supposed to attend, that when we got there we were told they 
weren't ready to talk to us yet. And we also stated that we were 
going to continue to consult on a band-by-band basis. 

V.9, p.1161, ln.9 to 13, and V.9, p.1162, ln.26 to p.1163, ln. 26. 

BCTC/BC Hydro did not mean for the excerpt of this narrative to be taken as meaning that 

George Saddleman was telling BC Hydro only to consult with the NTA and not with individual 

member bands.   

April 4, 2007 Meeting with Siska 

In its written evidence, Coldwater et al. appears to take exception to BC Hydro’s representation 

of the April 4, 2007 meeting with Siska Indian Band. In particular, the treatment of a statement 

in the meeting notes that Siska would take a “tribal approach” to consultation on the ILM 

Project. Coldwater et al. states: 

However, Chief Sampson did not suggest that this diminished Siska’s aboriginal rights and title 

interests in any way and expressly reserved Siska’s right to negotiation on its own behalf.  

Exhibit C6-5, p. 14. 

To be clear, no where in BC Hydro’s evidence is it suggested that taking a “tribal approach” 

would diminish Siska’s aboriginal rights and title interests. As confirmed by Chief Sampson 

himself during cross-examination, the effect of this statement was that Chief Sampson was 

communicating that part of their preferred consultation approach was to engage as a collective 

and BC Hydro could act accordingly subject to Siska changing its mind: 

MR. BERGNER: Q: Can I ask you, what was meant by the 
reference to "tribal approach"? 

CHIEF SAMPSON: A: That was to be working as a collective in 
regards to this project; meaning the NTA member Bands. 

[…] 
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MR. BERGNER:  

"Siska indicated that if capacity funding was accepted it 
would be accepted by the NTA as a group. Siska then 
indicated that communications with respect to the proposed 
project should go through the NTA, who would then 
communicate with the individual Bands and there was no 
need for separate communications to Siska. However, Siska 
reserved its right to negotiate on its own behalf at a later 
date." 

MR. BERGNER: Q:  Is that sort of an elaboration of the tribal 
approach that you described earlier? That the thinking at the time 
was to act collectively through the NTA? At that time? Is that a 
fair statement?  

CHIEF SAMPSON: A: Yes.  

V.14, p.2180, ln.24 to p.2182, ln.1 

April 16, 2007 Letter 

On April 16, 2007, Coldwater et al. sent a letter to the EAO regarding the ILM Project. During 

cross-examination, Chief Aljam, the author of the letter confirmed that his understanding of the 

ILM Project at the time the letter was written was that it was still a series of alternatives: 

"The ILM project, as presented in a preliminary fashion, describes 
options to upgrade and reinforce hydroelectric transmission to the 
Lower Mainland. The new line from the Nicola substation and the 
upgrade from Kelly Lake via Lytton in the Fraser Canyon directly 
impact the Nlaka'pamux." 

MR. BERGNER: Q:  So from the second sentence of that footnote, 
is it fair to say that it's understood that there's -- there's at least 
these two options under consideration. There's the new line from 
Nicola to Meridian, and then there's upgrading existing circuits 
that run from Kelly Lake via Lytton. Is that a fair read of that 
footnote? 

CHIEF ALJAM: A: Yes. 

V.14, p.2184, ln.9 to 16. 
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The evidence is clear that prior to May 2007, Chief Aljam had sufficient information concerning 

the alternatives to describe potentially affected areas and BCTC’s upcoming choice on a 

preferred alternative. 

June 20, 2007 Meeting 

A meeting was held between BC Hydro and Ashcroft. BC Hydro’s written evidence of this 

meeting reads: 

On June 20, 2007, Cornerstone, on behalf of BC Hydro, met with 
Ashcroft. Ashcroft advised that Chief and Council should be 
directly involved, but with a different approach since the impacts 
of the ILM Project affected Ashcroft’s affiliated bands more than 
Ashcroft itself. Ashcroft indicated that being informed may be 
adequate and, if Chief and Council agreed to this, Ashcroft would 
send a letter defining what they believed “being informed” meant.  

Exhibit B-11, p. 89. 

In response, Coldwater et al. provided in its evidence: 

In response to the Commission’s Information Request No. 1, 
BCTC indicates that on June 20, 2007, “Ashcroft indicated that 
being informed may be adequate and, if Chief and Council agreed 
to this, Ashcroft would send a letter defining what they believed 
‘being informed’ meant” and, on August 9, 2007, that “Ashcroft 
advised B.C. Hydro that it would only stay updated on the ILM 
Project. Ashcroft indicated that, due to other matters, Ashcroft 
would be unable to deliver whatever may be required by accepting 
B.C. Hydro funds. Ashcroft indicated that B.C. Hydro should keep 
sending letters to Chief Blain, copying the Ashcroft Band Manager 
and, if there was no response, B.C. Hydro should assume no 
participation on the part of Ashcroft.” 

Chief Blain served with the RCMP in Afghanistan from March to 
September, 2007. The statements attributed to Ashcroft were made 
by the band manager, not by the band’s elected representatives. 

Exhibit C6-5, p. 14. 

Coldwater et al.’s evidence suggests the statements were not made by “Ashcroft” because it was 

an unelected staff manager who made them and not the political leadership.  
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As described in BCTC/BC Hydro’s rebuttal evidence follow up was done by BC Hydro after the 

June 20, 2007 meeting to gain a better understanding of what was meant by “being informed”. 

The end result was an email dated August 10, 2007 from Chief Blain himself approving the 

statements made by the Band Manager: 

MR. BERGNER:  Q:  Thanks you. And the response you give to 
Mr. Torng, 

 “As always Allan you’re on top of the situation. Looks 
good to me.” 

 And you recall receiving and sending those e-mail 
addresses? 

CHIEF BLAIN:  A:  Yes. 

V. 14, p. 2197, ln. 6-12. 

It is clear from the evidence that although the statements were originally made by the Ashcroft 

Band Manager, they had the approval and support of the Chief himself.  

January 11, 2008 Meeting 

On January 11, 2008, a meeting was held between BC Hydro and Coldwater and Cook’s Ferry. 

During that meeting the issues of accommodation of historical infringements was raised by the 

First Nations. In response, BC Hydro explained that it had a mandated to negotiate in respect of 

consultation and accommodation on the new line with the exception of revenue sharing. BC 

Hydro explained that although it (and BCTC) lacked a mandate to for revenue sharing, some 

First Nations would negotiate business deals into their impact and benefit agreements.  

Exhibit B-11, p. 40, 63. 

During cross-examination, Chief Walkem articulated the rationale behind Cook’s Ferry desire 

for economic compensation as follows: 

MR. CARPENTER: Q: You were interested in the fact that from 
your perspective other people benefit from this project 
economically, your communities do not, and you thought that you 
should see economic benefit from it, correct? 
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CHIEF WALKEM: A: Yes, the province as a whole was 
benefiting economically, and our nation was not. So, yeah. 

V.14, p.2229, ln.12 to p.2230, ln.15 

June 17, 2008 Meeting 

A meeting was held between BC Hydro, BCTC and several First Nations (including Coldwater, 

and Siska). The purpose of this meeting was to see if any further progress could be made in 

respect of the issue of past grievances.  

Exhibit B-11, 46. 

V.14, p.2238, ln.23 to p.2239, ln.10. 

During cross-examination Chief Sampson was taken to a sentence in the meeting notes and asked 

whether during that meeting BC Hydro explained that while they did not have a mandate to deal 

with all issues of past grievances, they could deal with specific issues related to the operation of 

the existing facilities: 

MR. CARPENTER:  Q:  Well, let’s be more particular when it 
comes to consult. What they did say, and I think that Mr. 
Anderson’s – it’s captured in the notes here. He says: 

"…can deal with specific issues related to species, and 
specific operational issues, i.e., invasive species, and 
specific grievances, i.e., breach of contract." 

MR. CARPENTER: Q:  So they indicated that there were, for 
instance, operational issues which they were prepared to look at 
with respect to the existing facilities. Invasive species, access, 
things of that nature. Do you recall that discussion? 

CHIEF SAMPSON: A: Not clearly, no, I don't. 

V.14, p.2240, ln 2 to 15. 

The meeting notes (Exhibit B-20, B-11) clearly indicate that this indeed was communicated by 

BC Hydro during the meeting. Moreover, it is consistent with what BC Hydro was 

communicating to other First Nations during the relevant time period.  
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Chief Sampson was also asked if he recalled BC Hydro’s offer to engage in two engagement 

processes that would run separately, but parallel to one another, one a consultation process for 

the ILM Project and the other exploratory discussions on the existing facilities. In response, 

Chief Sampson provided that he understood this was the offer on the table, but Coldwater et al 

was not willing to accept this offer: 

MR. CARPENTER: Q: But we've already gone through the 
discussions with respect to the willingness to discuss benefits with 
respect to the new project. The connection, I believe, was that they 
were not prepared to talk about the two things, old and new, at the 
same time, to tie those together in one process. Correct? 

CHIEF SAMPSON: A: That's true. But we firmly believe that as a 
part of true consultation that they did need to do that. 

V.14, p. 2241, ln. 23 to p. 2242, ln. 5. 
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APPENDIX 4 

Stó:lō Tribal Council (“STC”) 
 

(Intervenor C8) 

PART I – Stó:lō Tribal Council’s Specific Complaints about the Consultation Process 

The Stó:lō Tribal Council (STC) raises the following concerns about the ILM Project 

consultation process:  

1. BC Hydro gave little or not indication that it considered itself to be engaging in a 

consultation process with STC on the ILM Project prior to August 2008;  

2. STC had little or no capacity to engage in a consultation process; 

3. Consultation could not begin until the completion of studies and BCTC’s timelines 

did not allow for this; and  

4. Consultation had to be with the leadership, not with the resource centre. 

STC has also raised the issues of consultation in respect of historical infringements. This issue 

has been dealt with in BC Hydro’s main argument and therefore will not be dealt with herein.  

Below, BC Hydro has addressed each of STC’s complaints individually. 

Issue #1 –  BC Hydro gave little or not indication that it considered itself to be engaging in 
a consultation process with STC on the ILM Project prior to August 2008  

 
To begin, BC Hydro has already dealt with this issue and the lack of legal support for the STC’s 

position in its main argument. As such, BC Hydro will not deal with that aspect herein. BC 

Hydro will however address the factual and evidentiary issues arising from STC’s position that 

consultation never progressed past the “pre-consultation” phase.  

In its written evidence, STC states: 

BC Hydro and BCTC gave little or no indication that they 
considered themselves to be engaging in a consultation process 
with the STC prior to August 2008… 

Exhibit C8-8-1, p.1. 
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and 

[…] the totality of the evidence strongly supports the conclusion 
that all parties believed that consultation would come later. The 
vast majority of the “evidence” now put forward by BCTC to 
support its position that it consulted with First Nations, including 
the STC, has, on its face, little or nothing to do with proper 
consultation as that term is understood in the context of the 
Crown’s constitutional obligations to First Nations. In any event, it 
was certainly not understood by the STC to be consultation. 

Exhibit C8-8-1, p.1. 

Further in its evidence, STC states: 

BC Hydro and BCTC indicated from the outset (2006) that they 
would be consulting with the STC in respect of this project, but 
that substantive consultation would occur later in the context of the 
environmental assessment process. The STC does not have a 
record of any specific dates on which this message was 
communicated. The STC understood the early meetings, before 
August 5, 2008, to be in the nature of “information sharing” 
sessions (sometimes focused on technical information) as part of a 
pre�consultation phase. The STC has no record of BC Hydro or 
BCTC using specific language of “consultation” in meetings prior 
to August 5, 2008, nor would the STC have expected that language 
to be used.  

Exhibit C8-11, p.4. 

BC Hydro submits that this is not supported by the evidence.   

The evidence is clear that BCTC and BC Hydro mentioned and in fact used the word 

“consultation” from the beginning of the process in the fall of 2006.  However, STC claims that 

BC Hydro advised it that the consultation process would come later as part of the EAO process. 

The evidence is that throughout the entirety of the consultation process, BC Hydro was clear that 

they were engaging in consultation with STC:  

MS. HOLLAND: […]right from the beginning, we went out with 
information on the project, on the alternatives, and were asking 
questions, sharing information, and asking how First Nations 
would like to be consulted with. 
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V.4, p.281, ln.15-18. 

As articulated by Mr. Anderson, the communications and documents that BC Hydro were 

providing to First Nations clearly indicated that consultation on the ILM Project had begun: 

MR. ANDERSON: A: […] from our standpoint all of the literature 
that we put forward, whether that's the electricity supply challenge, 
this two-pager talks about consultation. Our capacity funding 
agreements talk about consultation. So all of the literature that we 
put forward talks about consultation and this process that we're 
going through is about trying to get input from First Nations on 
how this project will impact them. So, our strong belief was, of 
course, all of this process, everything that we are doing was 
consultation. Recognizing that in some cases First Nations had a 
different view. 

V.9, p.1266, ln.1 to 22. 

The documents referred to by Mr. Anderson support his position that BC Hydro was clearly 

indicating that it was engaging in a consultation process:  

Before making a decision on how to improve the transmission 
system, BC Hydro will consult with affected First Nations about 
all of the options. BC Hydro would like to hear your thoughts as 
well as how you would like to be consulted and what further 
information you may require. 

B-3-1, Appendix E, page 2 
Electricity Supply Challenges Interior to the Lower Mainland Handout 

Presented at the October 16, 2006 Meeting. 

I would like to confirm that BC Hydro is committed to provide 
$10,000 in initial capacity funding for the Sto:lo Tribal Council to 
participate in consultation efforts on the Lower-Mainland 
Transmission Reinforcement (ILM) Project. 

B-3-1, Appendix H 
November 27, 2006 Letter. 

The definition and purpose of the consultation process is defined in 
the Draft Options Definition Phase Capacity Funding Agreement 
which accompanied the November 27, 2006 Letter. 

B-3-1, Appendix I 
B-13, page 230. 
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“Discussion of Preferred Consultation” is on the agenda of the 
January 2007 PowerPoint presentation which was given at the 
January 29, 2007 meeting. 

B-13, page 231 
B-3-1, Appendix O. 

In contrast to the large amount of evidence supporting that BC Hydro was engaged in a 

consultation process, there is no evidence on the record supporting the STC’s position that 

BC Hydro advised that the consultation process would begin later. 

The evidence is clear that BC Hydro met with STC fourteen times prior to August 5, 2008.  At 

no time during those meetings did BC Hydro indicate that consultation would only occur later, or 

indicate that these multiple meetings were merely “pre-consultation” and not part of the 

consultation process.  

BC Hydro does not deny that in the early stages of the consultation process the issues and 

concerns identified were more general in nature and became more refined over time. This was in 

fact part of BC Hydro and BCTC’s plan for consultation. As described by Mr. Anderson during 

cross-examination, the consultation process was expected to deal with greater levels of detail 

over time: 

MR. ANDERSON: A: …I think what we've said is that, given the 
continuum of what we were looking for, up and to the options 
decision, we were looking for input from First Nations on both 
options. Understanding that as we made a decision, there would be 
more refinement of that input, that we would go to a greater 
degree, whether that be through our own studies or through 
traditional use or whatever other studies First Nations might need 
to help them form their -- inform them that all of that would occur 
after. 

V.4, p.355, ln. 16 to p.357, ln.2. 

While the refinement of the issues raised developed over time, the evidence is clear that during 

each of the meetings held with STC, there was an exchange of information between the parties 

that informed their respective opinions on the ILM Project. BC Hydro’s notes of these meetings 

illustrate that at each of the meetings BC Hydro provided information about the ILM Project and 

its potential impacts, and STC responded by identifying its interests, and concerns about the ILM 
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Project. The parties also discussed mechanisms that could be utilized to clarify and/or address 

STC’s interests such as studies like the TUS. STC’s position that all of these exchanges 

amounted to nothing more that “pre-consultation” is unsupported by the evidence.  

Issue #2 – STC had no capacity to engage in consultation 

In its written evidence, STC states: 

“The STC had little or no capacity to engage in a meaningful 
consultation process throughout the entire time period prior to the 
Commission’s decision in August of 2008…” 

Exhibit C8-8-1, p.1. 

The evidence is that BC Hydro provided funding to not only the individual band, but also STC 

and STC’s preferred research organization, SRRMC.  

In respect of capacity funding provided prior to the May selection of the preferred alternative, all 

of the five bands that STC is representing in these proceedings each received $10,000 in initial 

capacity funding in mid March 2007. Moreover, in addition to the $50,000 for the individual 

bands, BC Hydro also provided STC with $10,000 of its own for initial capacity funding. This 

too was provided in March 2007. There is no evidence that any of these bands expressed during 

the consultation process that this was insufficient or inadequate to provide initial input on the 

alternatives. 

Exhibit A2-6-1. 

As for capacity funding after the May 2007 choice of the preferred alternative, BC Hydro 

provided STC with sufficient funding. In particular, funding was provided: 

• to STC pursuant to a CFA; 

• to SRRMC to: 

o fund two positions, one for an Environmental Researcher and one for a Research 
Assistant (Exhibit C3-23-1); 

o complete of a Cultural Heritage Overview Assessment (done in two stages, 
CHOA (Exhibit B-20-1) and CHOIA); and  
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o complete a Traditional Land and Resource Use Impact Assessment Study; and  

• to STC, Cheam Indian Band, and Sumas Indian Band as donations for community 
events and facilities. 

BC Hydro has filed with the Commission the amounts it provided to STC, the five relevant 

member bands, and SRRMC (Exhibit A2-6-1). The evidence is clear that STC had sufficient 

funding both before May 2007 and after.  

Issue #3: Consultation could not begin until studies were complete and BCTC’s timelines 
did not allow for this  

STC’s written evidence reads:  

…the STC indicated from the outset that information had to be 
gathered and discussed with its leadership before meaningful 
consultation could take place.  

Exhibit C8-8, p. 1. 

More specifically, the STC appears to take the position that a precondition to consultation was 

the completion of the various studies conducted, in particular the Traditional Land and Resource 

Use Study, and that BCTC’s timelines did not allow for this.  

In its main argument, BC Hydro has addressed the requirements of a reasonable consultation 

process and the lack of legal support for preconditions to a consultation process. As such, BC 

Hydro limits its response herein to the facts and evidence on the record.  

The evidence is that prior to completing the TUS, STC and BC Hydro had numerous meetings 

and discussions to discuss the ILM Project and during these discussions STC was more than able 

to identify issues and concerns and BC Hydro responded to these concerns. As put by Ms. 

Holland during cross-examination, while TUS are valuable to inform the design of the project, 

they do not preclude First Nations from providing meaningful input prior to their completion:  

MS. HOLLAND: A: I believe, as Mr. Anderson has said, those 
discussions wouldn’t have been limited to just post the TUS. So we 
were engaged in discussions with STC all along the way and if 
anything was being raised we were discussing it with them during 
that time. So for example, things like herbicide or pesticide use and 
a concern around that, we would respond to.  Questions around 
potential benefits to the community for work that might be 
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al 
otential effects was discussed at a number of meetings 

n, 

ed 

al discussions that were underway, and some good 
discussions. 

V.9, p.1276, ln.2 to ln.24. 

ydro was expecting to receive to inform BCTC’s May 

2007 selection of a preferred alternative: 

in, 

t 

 studies wouldn’t be undertaken until after the 
options decision.  

V.4, p. 354, ln. 24 to p. 355, ln. 8.  

ed to, BC Hydro raised the issue with the 

Project Manager (V.9, p.1317, ln.1 to p.1318, ln.11):  

ect 
se 

undertaken for the construction and how that might benefit 
community members, route alignment options, certainly tradition
use and p
prior to August. 

So I think as we went through this morning, traditional use 
information is really important to have for overall project desig
but having those discussions doesn’t need to wait until you’ve 
completed your traditional use. You can certainly begin those 
discussions and they can become more refined and better inform
as you move through completing traditional use. But there's 
certainly initi

Moreover, the type of input that STC was able to provide without the completion of their TUS is 

precisely the type of initial input that BC H

MR. ANDERSON:  A: …our approach at the time was that aga
through to the options decision, our consultation was on the 
particular options and in particular the UEC and 5L83. At that 
time, our plan was that we would look to get further input from 
First Nations once a decision had been made, and that further inpu
would include a traditional use study. So, our plan going in was 
that traditional use

STC also complains that the timelines for the completion of their TUS was too soon and that BC 

Hydro was not willing to delay the EA application to accommodate an extension for STC (V.9, 

p. 1316, ln. 7-21).  The evidence is that SRRMC agreed in its TOR for the TUS that it would be 

completed by the end of summer 2008 (Exhibit C3-22-1, p. 8). Upon learning from STC that the 

TUS likely would not be completed by the date agre

MS. HOLLAND: A: I recall Ms. Archibald expressing Stó:lō 
Tribal Council's concerns around the timelines. Again, with resp
to their having been contracted to complete their traditional u
study by the summer of 2008 in time for input into the 
environmental assessment process. They indicated that they 
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en't going to be able to meet the timelines that they had agreed 

ompletion of the EA process), the information 

would still be incorporated into the EA process:  

 very 

 
itments get attached to the environmental assessment 

ame after the EA 

process, it would nonetheless be valuable in guiding the design of the project: 

vironmental management plan, and into the design of 

f 
l 

n the traditional use as the project was continuing to be 
defined. 

V.9, p.1317, ln.1 to p.1318, ln.11. 

EA process or from consideration in the project design. Regardless of the delay, its information 

wer
to. 

In response, BCTC was clear with STC that even if the completed TUS was delivered after the 

EA application had been submitted (but before c

MS. HOLLAND: A:  […]  We had received a preliminary -- a
preliminary draft report in June of 2008. Corry and I had a 
discussion around sort of what the next steps were to be, with 
respect to the timelines, and what I indicated and continued to 
indicate to Stó:lō was that we wanted to see the traditional use 
study completed, that if that came in after the beginning of the 
environmental assessment process but during the environmental 
assessment application review, we would still be able to 
incorporate potential commitments that we would make into -- and
those comm
certificate. 

In fact, Ms Holland testified that even if the TUS was so delayed that it c

MS. HOLLAND: A:  […] If the traditional use study came in after 
we had completed the environmental assessment certificate, that 
we would still then be able to incorporate recommendations out of 
it into the en
the project. 

So I wasn’t as concerned that we didn’t have it by the time we 
were going to file and I didn’t think it ought to hold up the filing o
the environmental assessment application because there were stil
means and ways for us to address information that may come 
forward i

It is clear from the evidence that STC committed to providing the TUS on a certain date. When it 

became apparent that this date could no longer be respected, STC communicated this to BC 

Hydro who in turn communicated it to the Project Manager. In response, the Project Manager 

considered what effect the delay would have on the consideration and incorporation of the TUS 

into the EA process. The delay did not mean that the TUS information would be excluded from 
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would inform the ILM Project. STC’s position that BC Hydro and BCTC were somehow 

unreasonable and unresponsive to STC’s request to delay the EA application is not supported by 

the evidence. The fact is that the filing of the EA application prior to receipt of the final TUS 

would not precluded consideration of the information in STC’s TUS. 

Issue #4– Consultation had to be with the leadership, not Stó:lō Research and Resource 
Management Committee (SRRMC) 

During cross-examination, there was an indication from counsel for STC, that STC took issue 

with the fact that BC Hydro considers its correspondences and involvement with SRRMC to be a 

part of the entirety of the consultation process with STC (V.9. p. 1264, ln. 6-9).  

The evidence is clear that upon the request of STC to involve SRRMC, the organization became 

involved in the consultation process and played a support role for the STC leadership: 

MS. HOLLAND:  A:  I understood from Grand Chief Pennier after 
that November meeting that he would be relying on SRMC to deal 
with the technical issues but it was the leadership who were the 
decision-making body. 

V. 9, p. 1264, ln. 10-14.  

To be clear, BC Hydro understood that it was the political leadership of STC that held the final 

decision-making authority. Moreover, when decision-making authority was necessary it sought 

the approval of the political leadership. For instance, the terms of reference and agreements for 

studies were all signed by not only SRRMC, but also by the relevant political leadership. BC 

Hydro proceeded on the basis that only the political leadership, unless advised otherwise, could 

make decisions. But, BC Hydro also understood that STC wanted SRRMC to play a support and 

technical role in assisting the leadership in making its decisions (Exhibit B-20, p.2). The result 

was that SRRMC attended several meetings with BC Hydro in order to get information about the 

ILM Project first hand so that it could then go analyse the information, conduct its own studies 

and advise its leadership. In addition to the evidence that STC requested that SRRMC be 

involved in the ILM Project, there is no evidence that STC advised BC Hydro that the SRRMC 

had no mandate to provide information within the consultation process on behalf of the STC 

(Exhibit B-20, p.2).  
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PART II – The Facts 

With only a few exceptions, the parties agree that the letters, emails, telephone calls, meetings 

and other correspondences described in the evidence took place. Disagreements on the facts are 

generally limited to:  

• what in fact was said by each of the parties at a certain meeting; 

• the topics of discussions that occurred at certain meetings; 

• what the positions taken by the parties during the correspondences were; and  

• what the significance of the correspondences were. 

In light of the limited number of factual disagreements, BC Hydro believes that the 

correspondences described in consultation narratives with respect to the STC should be accepted 

as having occurred. Where disputes or differences of opinion concerning the facts have arisen, 

BC Hydro has attempted below to identify those instances and provide a resolution based on the 

evidence. 

September 7, 2006 Meeting 

STC did not refer to the September 7, 2006 meeting in its evidence.  However, Grand Chief 

Pennier appears to acknowledge that the meeting occurred.  It is clear that at the meeting there 

was discussion of how the STC would like to be consulted: 

MR. BERGNER: Q: Okay. The note we have in front of us 
indicates September 7, 2006. And this is Claire's note, but it's 
recording -- the note recorded in the second sentence says: 

"The Tribal Council indicated they would like to play a 
leadership role in dealings with B.C. Hydro." 

Do you have any recollection of that meeting, or making 
those statements to that effect? 

GRAND CHIEF PENNIER: A: When I make statements about the 
Tribal Council taking a leadership role, it just reflects that the 
Tribal Council represents a number of First Nations communities, 
and we act for them as a collective. 
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V.12, p.1839, ln.16 to p.1840, ln.3; 
B-20, Attachment E-1; B-13, p.228. 

The process of seeking advice on how STC and its member bands wished to be consulted 

continued throughout the consultation process.  For example, during the January 29, 2007 

meeting there was further discussion about how STC and its member bands would like to be 

consulted: 

MR. BERGNER: Q: … Is it fair to say that this is -- B.C. Hydro 
was raising a question about how the STC and how the member 
Bands would like to be engaged in this process? 

GRAND CHIEF PENNIER: A: That’s right. 

V.12, p.1848, ln.12 to p.1849, ln.1; 
B-20, Attachment E-3 (meeting notes). 

October 16, 2007 Meeting 

The initial meeting with Grand Chief Pennier was followed by a larger meeting on October 16, 

2007 with the Chiefs and Councillors representing the STC member bands.  STC’s only 

comment on the meeting in their evidence was the allegation that BCTC or BC Hydro did not 

indicate that they wished to use the meeting for the purpose of consultation.   

STC Evidence, Exhibit C8-8-1, page 2 

BC Hydro and BCTC went through hard copies of a PowerPoint presentation regarding the ILM 

Project.  BC Hydro also provided copies of the “Electricity Supply Challenges, Interior to Lower 

Mainland” handout.  This document makes it clear that, prior to the Alternatives decision, BC 

Hydro was seeking to consult with and obtain input from First Nations.  

B-3-1, Appendix Appendix D; 
B-3-1, Appendix Appendix E. 

Grand Chief Pennier appeared to have only a faint recollection of the meeting, but did appear to 

concede that the notes of the minutes produced by BC Hydro were a fair representation of the 

concerns raised at the meeting.  

B-20, Attachment E-2 (meeting notes); 
B-13, p.228 (narrative); 
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V.12, p.1840, ln.12 to p.1842, ln.9. 

November 20, 2006 Meeting 

On November 20, 2006, BC Hydro held a meeting with the STC and the SRRMC. Grand Chief 

Pennier attended the meeting on behalf of the STC.  During the meeting, STC expressed 

concerns about building capacity for participation in the review of the ILM Project and review of 

environmental documents. BCTC indicated it was prepared to discuss funding one or more 

positions at SRRMC to assist with these capacity needs. (As discussed further below, these 

discussions ultimately led to funding two positions at SRRMC.)  

B-3-1, Appendix P; 
B-13, p.229-230. 

STC appears to downplay the role of SRRMC and suggests that it “had no mandate for 

consultation.”  

Exhibit C8-8-1, page 3. 

The evidence is clear that SRRMC’s involvement was at the request of and in support of STC’s 

participation in the process. 

MR. BERGNER: Q: Clarence Pennier. And it says "Kat depends 
on Dave for this sort of thing (EA process, studies, etc.) The Tribal 
Council will pass information on to their member Bands." 

And am I correct in understanding that that’s an indication that you 
were saying for technical studies, for technical assistance Dave 
Schaepe is someone you relied on, SRRMC is an organization you 
rely on for those sorts of things.  

GRAND CHIEF PENNIER: A: That's right. 

V.12, p.1844, ln.14 to 25. 

MR. WILLMS: Q: Okay. And if you turn the page, there is a 
reference -- and my friend took you to part of it. 

"Kat depends on Dave for this sort of thing 
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ll." 
meeting, and Dave stated that Willy Hall confirmed this at 
the meeting with Charles Littledale and Claire Marsha

So, as I understand that with respect to technical matters, the STC 
relied on Dave to provide information to you on the technical 
matters. Is that correct? 

GRAND CHIEF PENNIER: A: That's right. 

MR. WILLMS: Q: And the STC was going to pass the information 
on to the member Bands. 

GRAND CHIEF PENNIER: A: That's right. 

V.12, p.1892, ln.8 to p.1893, ln.2. 

The evidence is also clear that SRRMC actively took steps to expand the scope of ongoing 

studies in order to better inform STC about potential impacts.  

In response to discussions about a preliminary Archaeology Overview Assessment (AOA) for 

the 5L83 Alterative to help inform the May 2007 decision on the preferred alternative, the 

SRRMC advised that it would prefer that a Heritage Overview Assessment (HOA) was 

undertaken as they felt that an AOA was “too narrow”. SRRMC also indicated that it would like 

to be equal partners with Golder Associates Ltd. (Golder) in undertaking the assessment. The 

STC indicated that the two objectives of the study should be: identifying main areas of concern; 

and choosing, from a heritage perspective, the best alternative. The SRRMC stated that it would 

like to see both the UEC and 5L83 Alternatives included in the HOA. BCTC committed to 

reviewing the feasibility of this.  

MR. BERGNER: Q: And at this meeting, as I understand it, there 
was a discussion with Mr. Schaepe where he indicated, in his view 
an archeological overview assessment was too narrow and he was 
proposing it be expanded to a heritage overview assessment. Do 
you recall that? 

GRAND CHIEF PENNIER: A: That’s right, I do. 

MR. BERGNER: Q: And we’ll be coming to this later as we move 
through, but would you agree that that is something that was 
subsequently done? Do you recall that? 

GRAND CHIEF PENNIER: A: I think it was done. 
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V.12, p.1842, ln.26 to p.1843, ln.11. 

During the meeting, the STC also indicated that it would like to partner with Golder for the EA 

work for the Stó:lō traditional territory portion of the 5L83 Alternative. They indicated that they 

would be looking for a level of involvement across the board, not just one First Nation’s 

position, and would need capacity funding for their involvement. However, the STC also 

indicated that it would still prefer if Golder was contracted to do all of the studies (EA and 

Archaeology Impact Assessment (AIA)).  

MR. BERGNER: Q: Okay, we’ll come to some documents later 
that might help on that. And in addition there’s discussion about 
expanding the scope of the study to look not just at the new line 
but some of the existing circuits, something from the existing 
circuits option within Stó:lō territory, do you recall that? 

GRAND CHIEF PENNIER: A: That’s always been a concern, that 
we had to look at the impacts from the first line that came through. 

MR. BERGNER: Q: Yes, and as I understand it Mr.Schaepe was 
indicating that the study that was being undertaken, he’s like to see 
it look at both options, the new transmission line and the upgrade 
option. Do you recall that? 

GRAND CHIEF PENNIER: A: Yes. 

V.12, p.1843, ln. 12 to p.1844, ln. 6. 

At the meeting, BC Hydro provided a letter offering initial capacity funding with an attached 

draft capacity funding agreement (as discussed further below).  

November 27, 2006 Capacity Funding Letter 

In November 2007, STC received offers of initial capacity funding and it was clear there would 

be further capacity funding for subsequent stages of the process.  

MR. WILLMS: Q: Sorry. If you’d turn to Tab 4, which is Exhibit 
B3-1, Appendix H, there is the letter to Chief Pennier dated 
November 27th, 2006, which is a week after this meeting, and 
there is a capacity funding agreement attached to it in draft. 

Chief Pennier, do you recall receiving this and the proposed 
capacity funding agreement? 
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GRAND CHIEF PENNIER: A: I don't remember receiving it but I 
would have received it and I in turn probably would have given it 
to Andy Phillips as our senior policy advisor to review. 

MR. WILLMS: Q: Okay, so reviewing the capacity funding 
agreement would be something within Mr. Phillips’ area of 
responsibility at the time? 

GRAND CHIEF PENNIER: A: Yeah, more so than mine. 

MR. WILLMS: Q: Okay, and then you would rely on Mr. Phillips 
to review it and provide you with comments? 

GRAND CHIEF PENNIER: A: That’s right; not only myself, but 
people who sit around our table. 

V. 12, p. 1894, ln. 7 to 25. 

MR. WILLMS: Q: Okay. Do you remember a discussion, and this 
is in the fall of 2006, where you were advised that in addition to 
initial letters of offered funding, that there would be further 
capacity funding discussions to take place. 

GRAND CHIEF PENNIER: A: I'm not too sure if I was advised 
about whether there would be, but I do know that, you know, we 
were to accept initial funding then we would assume that there 
would be additional funding to do -- make sure that we have the 
proper information. 

V.12, p.1897, ln.13 to 23. 

January 29, 2007 Meeting 

In its evidence, STC states that during the meeting:  

… the lack of capacity was raised as a concern by STC, and that 
indications were given that the initial capacity funding which 
would be forthcoming could be utilized for early participation in 
the EA process. There is no mention of any discussion of 
alternatives in BCTC’s evidence. 

Exhibit C8-8-1, page 3. 

BC Hydro’s meeting notes refer to concerns about communities who lacking expertise or 

capacity to participate in the project (e.g., to identify areas of traditional use and archaeological 

sites, to share information on health and community issues). In response, BC Hydro confirmed 
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that capacity funding would be available for all bands in the affected area. Discussions continued 

in terms of whether consultation would occur through the individual band or at the Tribal 

Council level.  

B-20, Attachment E-3. 

The January 29, 2007 meeting also clearly sought STC’s input on the alternatives decision: 

MS. HOLLAND: A: The beginning, the beginning of this meeting, 
as is reflected in the minutes, is that January presentation was 
given, and again, if you’ll recall, the January presentation, it’s very 
clearly stating that BCTC is seeking input on a decision that needs 
to be in May. 

V.9, p.1282, ln.20 to 25; 
V.12, p.1846, ln.21 to p.1847, ln.5. 

The January 2007 PowerPoint presentation, on page 3 (slide 4), specifically states: 

BCTC is analyzing several alternatives to reinforce the Interior to 
Lower Mainland transmission system. They include: 

- Upgrade Existing Lines – a package of system upgrades to 
existing circuits 

- New Transmission Line – a new 500 kV circuit from the 
Nicola Substation near Merritt to the Meridian Substation 
in Coquitlam 

There are other potential “Non Wires” solutions that could defer 
the need for additional transmission: 

- Additional coastal generation 

- Higher Demand Side Management targets 

- Additional imports from the US 

Exhibit B-3-1, Appendix O. 

Moreover, during the meeting BC Hydro responded to STC questions about what the impacts 

would be for the UEC and 5L83 alternatives as well as providing maps of the proposed routes for 

the 5L83 alternative.  
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February 21, 2007 EAO Working Group Meeting 

Representatives from STC member bands attended the February 21, 2007 Working Group 

Meeting hosted by the EAO. 

B-3-1, Appendix U; 
B-13, p. 233. 

STC and its member bands were offered capacity funding to prepare for and attend the meeting.  

Those who were unable to attend were also offered funding to review the material: 

MR. BERGNER: Q: … At Tab 6 of the binder in front of you there 
is a letter, Exhibit C3-16, and this is a letter addressed to yourself, 
Grand Chief Clarence Pennier, President, Stó:lō Tribal Council, 
the date February 7, 2007. It’s in the second paragraph, the second 
sentence, 

"Please note we are able to provide funding for you to 
prepare for and attend this first working group meeting." 

So we’re in agreement, I think, that funding was offered to prepare 
for and attend the working group meeting. 

GRAND CHIEF PENNIER: A: That’s right. 

V.12, p.1850, ln.20 to p.1851, ln.6. 

MR. BERGNER: Q: Okay. And just to close off on the funding 
issue, again we talked about funding being offered in advance of 
the meeting, if you could turn to the next tab, which is 16A, and 
this is from Exhibit C3-16. … These, can we agree on this, that for 
those First Nations that were unable to attend the meeting or did 
not send a representative to the meeting, that this letter was sent 
which states in part, 

"Please note that I am willing to provide capacity funding 
for you to review the binder and participate in the 
Environmental Assessment Process…" 

We can agree that this offer was made subsequent to the meeting? 

GRAND CHIEF PENNIER: A: That’s right. 

V.12, p.1854, ln.9 to 25. 

STC asserted that its representatives stated during the EAO working group meeting that the 
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meeting was not to be considered consultation.  No BC Hydro or BCTC representative recalls 

this statement being made, although as Ms. Holland explained, there was a second portion to the 

meeting that occurred only between the EAO and First Nations (with the proponent being 

excluded). 

C8-8-1, p. 3; 
V.9, p.1293, ln.12 to 26. 

The meeting minutes from the portion of the meeting BC Hydro and BCTC did attend reveal a 

different exchange: 

"Q:…concerns about situations where proponents and First 
Nations are in disagreement on what constitutes adequate 
consultation; some past experiences have not been positive." 

"A: BCTC is working with B.C. Hydro's Aboriginal consultation 
and negotiations team, and they are asking First Nations who 
would like to work with on such studies as traditional use studies. 
Feedback is welcome any time during the assessment process." 

B-3-1, Appendix U, p 4; 
V.12, p.1852, ln. 12 to p.1854, ln. 2. 

STC’s witnesses (neither of which was in attendance at the meeting) were not able to confirm or 

deny whether this was in reference to the statement allegedly made by the STC representative.   

April 2, 2007 Meeting 

On April 2, 2007, BC Hydro met with STC again to get their input on the alternatives. In their 

evidence, STC notes that Andy Phillips, a staff person at that time, was the only individual from 

STC in attendance, and that he has no recollection of this meeting.  

Exhibit C8-8-1, p. 4. 

BC Hydro’s narrative and meeting notes clearly support that the meeting occurred. Input was 

sought about the alternatives, and STC asked questions.  During cross examination, STC’s 

counsel questioned BC Hydro’s witness, Mr. Littledale (who had attended the meeting) about 

initial capacity funding. Mr. Littledale confirmed that cheques for the STC, Scowlitz and Kwaw-

kwaw-a-pilt were hand delivered at that meeting. 
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V.9, p.1297, ln.17 to 26; 
B-20, Attachment E-4; 

B-13, p. 235. 

Grand Chief Pennier conceded that the emails sent on March 23rd and 27th, from BC Hydro to 

Andy Phillips (and cc’d to Chief Pennier), represented several attempts by BC Hydro, prior to 

April 2nd, to set up a meeting with STC. It was the STC’s choice to send Andy Phillips to 

represent them: 

C3-16, Attachment 17. 

MR. BERGNER: Q: …these are e-mails to and from Mr. Phillips, 
but if we look at the first page, I think we can agree that the first 
one at the bottom, 

"Would it be possible to meet with STC?" 

The second one, further up the page: 

"Would it be possible to meet with STC on Thursday?" 

And the last one, 

"Would it be possible to meet with STC in the afternoon of 
April 2nd?" 

So, I take from these e-mails that the request is being made, and 
has been made three times, that they're looking to set up a meeting 
with STC. Would you agree, that's a fair read of those e-mails? 

GRAND CHIEF PENNIER: A: That's right. 

V.12, p.1857, ln.25 to p.1858, ln.14;  
C3-16. 

May 23, 2007 Meeting 

On May 23, 2007, BC Hydro and BCTC held a meeting with the STC. In its evidence, STC 

states: 

BCTC selected the 5L83 Alternative as the preferred alternative in 
May of 2007. The STC were advised of that decision at the May 
23, 2007 meeting, specifically organized by the STC as a further 
information session. That meeting followed an earlier session that 
same day where the SRRMC presented the results of the CHOA 
Report for the first time. There had been no discussion of the 
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and or intend the May 23, 
2007 meeting to be part of any consultation process. 

Exhibit C8-1-1, page 4. 

nal 

recommendation for the preferred alternative had not yet been approved by the BCTC Board: 

f 

be 
’t hear 

ional that would change the nature of our 
presentation. 

V.9, p.1295, ln.16 to p.1296, ln.1. 

:lō 

 
n time and that I 

was making this presentation the very next day. 

in its selection 

process when the meeting occurred and how First Nations input would impact it: 

as 

CHOA Report with the STC prior to BCTC selecting its preferred 
alternative. The STC did not underst

Ms. Holland testified that while she had recommended the 5L83 alternative as the preferred 

alterative to the BCTC executive and while they had approved her recommendation, the fi

MS. HOLLAND: A: If I could just respond to part of your 
question at the beginning, which was the assumption that this was 
the only meeting that took place prior to the May decision. There 
was a meeting that we held on the 23rd of May with Otis Jasper o
the Stó:lō Tribal Council, and that was I believe the day before I 
made my presentation to the board and we discussed with Otis at 
that -- Mr. Jasper at that meeting the recommendation that we’d 
going to the board the next day. At that meeting we didn
anything addit

MS. HOLLAND: A: … this is the day before I’m making a 
presentation to the board, so I’m trying to be, without 
predetermining the board outcome, quite clear with Mr. Jasper so 
as not to be misleading, that at this point the preference is leaning 
towards the new-line alternative. I think it says that in the second 
sentence of that opening paragraph under item 2. And yes, if Stó
Tribal Council had raised something large that I believed could 
change the decision, then I would be reporting back to my 
executive that day and we’d be trying to sort out what to tell the 
board the next day. But again, this is the day before the board 
meeting and to be fair to Mr. Jasper, I felt it was important for him
to know sort of where things stood at that point i

V.9, p.1297, ln.12 to p.1298, ln.1. 

During cross-examination, Ms. Holland further elaborated on where BCTC was 

MS. HOLLAND: A: As we outlined earlier, the decision making 
process took place in a staged manner over the course of May. If 
the Stó:lō Tribal Council on May 23rd had said something that w
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tives 
ld have been on the phone to my executive 

 
n 

 

ace 
oard meeting, so it was just correcting the time 

sequence. 

V.9, p.1296, ln.2 to 22. 

 preferred alternative to 

review the CHOIA and/or consider its input further. 

nd mitigation measures such as design changes or construction methods were 

discussed.  

s impacts related to the operation of existing facilities such as 

vegetation management issues: 

e 
onal ongoing issues that we can enter into discussions 

on those. 

of such great significance as to potentially affect the alterna
decision I wou
immediately. 

MR. UNDERHILL: Q: So to use your words earlier today, if they
had raised a huge showstopper that might have had an impact o
your decision-making process, is that what you’re telling me? 

MS. HOLLAND: A: Potentially, yes. I just was reacting to your
statement that we didn’t have any further meetings prior to the 
decision and my comment was this meeting actually took pl
before the b

Phase 1 of the CHOIA was completed by the SRRMC on April 23, 2007.Any comments or 

responses STC might have had after being presented the results of the CHOIA could have been 

raised and brought forward to BC Hydro during this May 23rd meeting. As reflected in the notes 

and as per Ms. Holland’s testimony discussed above, nothing was brought forward. And at no 

time did the STC request a delay in the timing of the May choice of

B-20, Attachment E-15; V.9, p.1298, ln.2 to 21. 

The meeting notes clearly show that BC Hydro raise the topic of consultation and dialogue to 

mitigate impacts. For instance burial mounds and traditional use sites were identified and 

avoidance a

Also during the meeting, STC asked if historical infringements would be addressed. BC Hydro 

explained that they did not have the mandate to negotiate compensation for historical 

infringements, but could addres

MS. HOLLAND: A: … we have existing practices that we can 
change. For example, in the area of vegetation management. So, 
sort of similar to what Mr. Anderson has described. So where ther
are operati
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Exhibit B-20, Attachment E-5. 

V.9, p.1302, ln.13 to 19; 
V.9, p.1301, ln.2 to 21; 

August 2, 2007 Meeting 

During a meeting on August 2, 2007, STC again raised the issue of historical infringements a

informed BC Hydro that they did not accept BC Hydro’s position that his was not within its 

manda

nd 

te. STC expressed reluctance to address the future if BC Hydro would not address the 

past. 

Exhibit C8-8-1, p. 4. 

derson described BC Hydro’s efforts to address the topic of 

historical infringements with STC: 

, 
in on July 16th, 2007, are 

 scheduled for 
August 27th, it was postponed by the Stó:lō. 

V.9,
Exhibit B-20, Attachment E-8. 

 Working Group Meeting 

As the meeting notes indicate, STC arranged the meeting with the intent to discuss the capacity 

funding agreement. Discussions also included STC’s involvement in the environmental 

assessment studies, and the issue of historical infringements. When STC’s counsel questioned 

the BCTC/BC Hydro panel, Mr. An

MR. ANDERSON: A: The discussions around historical 
infringements, as you had got to in previous meetings, had been 
raised and that was a topic that was brought forward. And you 
skipped over a few pages in our narrative, but back on page 238
B.C. Hydro -- July 5th, 2007 and aga
looking to set up a meeting about it. 

We get to August 2nd and the issue is raised again. And then 
subsequently in part I believe because of this meeting, that a 
further discussion, separate discussion around historical 
infringements where there had been a meeting

 p.1304, ln.14 to p.1306, ln.13; 

September 20, 2007 EAO

STC’s evidence provides: 

 
A second BCEAO Working Group meeting was held on 
September 20, 2007. While “First Nations consultation” was on the
agenda, the discussion was at a high level only, with First Nations 
simply noting the importance of future consultation efforts. No 
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indicated that the meeting in 
and of itself constituted consultation. 

Exhibit C8-8. 

ect. It is 

clear from the subjects discussed that this meeting was part of the consultation process.  

Exhibit B-13, p. 241. 

ns expressed during the meeting that First Nations 

needed more time to review the draft TORs.: 

tal Assessment office did provide 

o present at the 
working group meeting, but that did not happen

V.9, p.1308, ln. 14 to p.1309, ln. 3. 

ple time, First Nations 

who needed more time were provided a further extension by the EAO.  

representative of BCTC or BC Hydro 

The evidence is that discussions at the meeting included discussions about the specifics of the 

ILM Project, in particular route and right-of-way requirements, the specific impacts of the 

project including right-of-way clearing, and the studies and fieldwork that was to be conducted 

to identify First Nations’ interests in order accommodate. In fact, during the meeting First 

Nations discussed the importance of consultation and accommodation on the ILM Proj

Ms. Holland described the response to concer

MS. HOLLAND: A: I do specifically. We were hoping by the 
September meeting to have the terms of reference signed off. So 
the draft terms of reference had been provided in February of 2007. 
A number of requests had been made by the Environmental 
Assessment office for First Nations to provide input on those terms 
of reference. There were concerns raised at the meeting about not 
enough time had been provided to First Nations to provide input, 
and as a result of the terms of reference were not finalized until 
May of 2008. So the Environmen
additional time for that to occur. 

Originally final comments had been requested by the end of 
August so that we could have a finalized version t

. 

The evidence is that First Nations were given the draft TOR as early as February 2007, 

approximately 7 months before comments were due. Despite having am

September 24, 2007 Meeting 

On September 24, 2007, a meeting was held with BC Hydro, and STC (including SRRMC) to 
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’s evidence states that concerns about ongoing 

impacts of the existing lines went unanswered. 

red, the TOR of the 

TUS could inc

d 
s. Hydro recognizes that it’s not just a little box. Ross 

said that the area of TUS is much broader compared to socio 
economic. 

Exhibit B-20, Attachment E-9, p. 2; 

rms of Reference for a Traditional Land and 

Resource Use Impact Study on January 9, 2008.  

V.9, p.1309, ln. 14 to 23; 
Exhibit C3-19-1. 

discuss Traditional Use Studies (“TUS”). STC

Exhibit C8-8-1, p. 5. 

The evidence supports a different conclusion. The meeting notes provide that BC Hydro 

responded to these concerns. In particular, BC Hydro suggested that if so desi

lude the area surrounding the existing and proposed facilities: 

Otis Jasper said that they are concerned with the ongoing impacts 
of the existing lines. Ross said that they should include old an
existing line

Exhibit B-13, page 241. 

Ultimately the STC, and others, entered into Te

March 26, 2008 

On March 26, 2008, representatives from STC and Cheam attended an Open House in 

alignment options.  

STC’s evidenc

at 
ere intended to be formal consultation meetings with First 

Nations, and STC representatives did not understand them to be 
such. 

Chilliwack on the route 

e states: 

There was no suggestion prior, during or after the open houses th
they w

Exhibit C8-8-1, page 5. 

BC Hydro’s narrative and consultation log indicate that an invitation to the March 25 and 26, 

2008 Open Houses was sent to STC on March 10, 2008. The invitation noted that three areas had 

been identified for the route alignment and that BC Hydro and BCTC were encouraging First 
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 First Nations’ comments and input on these route 

alignment opti

e next week to set up a time to 
review your input.  

Exhibit B-3-1, Appendix GG; 
Exhibit B-13, p. 245-246. 

Nations’ to attend as they were seeking

ons. The letter ended with: 

I will be in contact with you in th

April 23, 2008 Meeting 

The parties agree that the commitment to follow up in the March 26, 2007 letter materialized into 

a meeting held on April 23, 2008 of which the purpose was to discuss route alignment options 

(Exhibit C8-8-1, p. 5; Exhibit B-20, Attachment E-10). As expressed by Ms. Holland during 

cross-examination, the meeting was dominated by STC’s concerns about historical infringements 

and timelines:  

. First of 
all, can you confirm for me that those two issues were raised? Do 

 

a 
al issues, and 

unfortunately not very much time discussing the route options 
material that was the main intent of the meeting

nal territory was most affected by issues that were not related to 

traditional uses

 

 

MR. UNDERHILL: Q: All right. Now, again, Ms. Holland, the 
notes speak for themselves, but I saw two very familiar issues 
being raised here, and I just wanted your own recollection of them. 
One is around the historical grievance issue, as I can call it that. 
And then again a concern being expressed about timelines

you have a recollection of those two issues being raised? 

MS. HOLLAND: A: I do recollect those issues being raised. I also
recollect that the main purpose that we had agreed upon for this 
meeting was talk about route options, analysis, and to seek input 
into our route options decision process. The meeting, we spent 
substantial amount of time discussing more politic

. 

V.9, p.1313, ln. 11 to p.1314, ln. 3. 

In respect of the STC’s concern regarding timelines and studies being completed before route 

alignment was chosen, Ms. Holland explained during cross-examination, that the route alignment 

option within STC’s traditio

 in the area:  

MS. HOLLAND: A: And if I may, the route alignment options that
we are seeking, there's a -- Stó:lō traditional territory goes up past 
Yale. The route alignment options that we were looking at were in the Yale
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decision hinged far more on geotechnical issues 
use issues. And that decision wasn't made until la

ents raised during the meeting, Chief Jasper agreed 

during cross-examination that imbedded in the issue of historical infringements is the inadequacy 

of the treaty process.  

V.12, p.1881, ln.2 to 19. 

area, and north of it. The other -- so those were two areas, sort of 
the edge of Stó:lō traditional territory. The other area that we were
looking at, our route alignment option, was further west in the 
Cascade Creek area. In Stó:lō traditional territory, and again that 

than traditional 
ter in the process. 

V.9, p.1314, ln.4 to p.1315, ln. 2. 

In respect of the issue of historic infringem
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APPENDIX 5 

Hwlitsum First Nation (Hwlitsum)  

(Intervenor C1) 

PART I – Hwlitsum’s Specific Complaints about the Consultation Process 

Throughout the entirety of the Commission’s process, Hwlitsum has provided very limited, if 

any information about their specific complaints in respect of the ILM Project consultation 

process. On several occasions, including through the information request process and direct 

communications, efforts were made to obtain further particulars from Hwlitsum. 

V. 7, p. 758, ln. 17-3.  

Despite these efforts, no further particulars were given. Hwlitsum has instead advised that it will 

address why it feel the consultation process was inadequate in its final argument: 

MS. MUIR: … It is our position that consultation was inadequate 
for the Hwlitsum and we indicated that we would limit our cross-
examination to the existing record. To do otherwise would be to 
disclose strategy and our final arguments. 

V.7, p.760, ln. 11-18. 

However, on several occasions during cross-examination of the BCTC/BC Hydro panel, counsel 

for Hwlitsum prefaced her questions with statements that were essentially evidence that should 

have filed as part of Hwlitsum written evidence, but were not. For instance, Ms. Muir made the 

following statements for which there is absolutely no evidence on the record: 

• In respect of the reason why Hwlitsum did not participate in fieldwork, Ms. Muir stated 

in her preamble to her question to the BCTC/BC Hydro panel, “I can confirm […] that it 

was due to insurance requirements that were imposed upon them by Golder” (V. 10, p. 

1447, ln.11-14). 

• In respect of Hwlitsum’s receipt of BC Hydro’s July 9, 2007 letter, Ms. Muir stated “Ms. 

Holland, we have no record of receiving this letter.” (V. 10, p. 1443, ln. 22-23.) 
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• In respect of what Hwlitsum’s desire to participate in field studies, Ms. Muir stated “I can 

tell you this opportunity would have been of great interest to Hwlitsum First Nation due 

to the high unemployment in the community, and also the environment stewardship role 

they’ve asserted.” (V. 10, p. 1443, ln. 23 to p. 1444, ln. 1). 

With respect, BC Hydro submits that Hwlitsum cannot attempt to take the position that 

disclosing particularities would be to divulge Hwlitsum’s strategy and then introduce new 

evidence during cross-examination of the BCTC/BC Hydro witnesses.  Any such “evidentiary” 

preambles to questions should be disregarded. 

Given that Hwlitsum has not provided any written indication of what its specific complaints are 

about the consultation process, BC Hydro does not wish to speculate.  If necessary, BC Hydro 

will address only specific complaints by Hwlitsum in Reply Submission. 
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PART II – The Facts 

With only a few exceptions, the parties agree that the letters, emails, telephone calls, meetings 

and other correspondences described in the evidence took place. Disagreements on the facts are 

generally limited to:  

• what in fact was said and presented during a certain meeting; 

• whether Hwlitsum filed certain evidence on the record; and  

• what the significance of the correspondences were.  

In light of the limited number of factual disagreements, BC Hydro believes that the 

correspondences described in BCTC/BC Hydro’s consultation narratives with respect to the 

Hwlitsum should be accepted as having occurred. Where disputes or differences of opinion 

concerning the facts have arisen, BC Hydro has attempted below to identify those instances and 

provide a resolution based on the evidence. 

February 14, 2007 Letter 

The first communication between BC Hydro and Hwlitsum First Nation in respect of the ILM 

Project was a letter dated February 14, 2007. This is not disputed by the parties. During cross-

examination, counsel for Hwlitsum sought an explanation for why Hwlitsum was not contacted 

in the fall of 2006 like other First Nations were. In response, Mr. Anderson explained that 

Hwlitsum was not identified by BC Hydro as being potentially affected by the ILM Project, but 

was identified by the EAO.  As a result, BC Hydro commenced its engagement of Hwlitsum:  

MR. ANDERSON: A:[...]. So when B.C. Hydro/BCTC first 
looked at the 5L83 option, and who it might impact, which First 
Nations it might impact, we came up with a preliminary list and I 
don't have the exact number. It's 35 or 40 Bands. And that's really 
how we proceeded from the August through December timeframe. 
As we started to have dialogue with the Environmental Assessment 
Office, at the time that BCTC was looking to file the project 
description, through discussions with the Environmental 
Assessment Office, and their initial look at the project in and 
around, again, the end of December '06 through the beginning of 
January, 2007, they came up with an expanded list that included 

 3
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the 60 First Nations and 7 tribal councils that we currently have. 
And it's through those discussions that Hwlitsum was added to the 
list. Thereby the first face-to-face discussions that occurred were 
the Environmental Assessment Office working group meeting in 
February, 2007 and the letters from B.C. Hydro and the 
Environmental Assessment Office, inviting them to those 
meetings, are the first records that are on. 

V.10, p.1391, ln.18 to p.1393, ln.20. 

Hwlitsum was not initially identified by BC Hydro as having the potential to be affected by ILM 

Project; however, once the expended list was identified, BC Hydro initiated consultation with 

Hwlitsum. 

During cross-examination counsel for Hwlitsum drew Mr. Anderson’s attention to a sentence in 

the February 14, 2007 letter to the effect that BC Hydro would be contacting Hwlitsum to follow 

up on their participation in the February EAO working group meeting, and asked whether that 

follow up did indeed take place. As indicated by Mr. Anderson in his response, the record show 

that this follow up did indeed occur March 15, 2007: 

MR. ANDERSON: A: Yeah, I believe on March 15th we sent a 
letter to Hwlitsum thanking them for attending the EAO working 
group meeting and attaching a cheque for invoices and expenses 
for preparing and attending the working group meeting. That's in 
our narrative, page 123. 

V.10, p.1413, ln.1 to 11. 

The evidence shows that BC Hydro did follow up on the February 14, 2007 letter.  

February 21, 2007 EAO Working Group Meeting 

During cross-examination the isse of capaucity funding was raised.  The evidence also shows 

that during the February 2007 EAO attended by Hwlitsum, the issue of capacity funding was 

raised as part of the presentation. 

V.10, p.1424, ln.2 to p.1425, ln.11. 
Exhibit B-3-1, Appendix T, slide 3T. 
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MS. HOLLAND: A: So, it's sort of an addition to the earlier 
answer. Appendix T of the supplemental evidence, I took you to 
slide 31 of the presentation. This is the presentation made at the 
February, 2007 EAO working group meeting. Slide 34, you'll see 
the third bullet down there, and it's under the slide title, "Looking 
forward", also included the capacity funding arrangements bullet. 
And I had thought that there weren't any comments with respect to 
funding in the minutes, and I was incorrect. And so if you turn to 
Appendix U, which contained the minutes -- Appendix U of the 
supplemental evidence, if you turn to the last page of the minutes, 
the second-to-last bullet on the last page, and these are the next 
steps, leaving the working group meeting, and the last -- the 
second-to last bullet reads: 

"Proponent to continue to work with First Nations on capacity 
funding arrangements." 

V.10, p.1427, ln.21 to p.1428, ln.13. 
Exhibit B-3-1, Appendix U. 

Hwlitsum representative Mr. Grove, confirmed that he received a copy of the minutes of the 

February 21, 2007 EAO working group meeting. 

V.15, p.2295, ln.18 to p.2297, ln.1. 

Also during cross-examination, counsel for Hwlitsum raised the issue of whether the BCUC 

regulatory process and the need for a CPCN were discussed at this meeting. As Ms. Holland 

confirmed during cross-examination, the BCUC process and the necessity for a CPCN in respect 

of the new line was indeed discussed at the working group meeting: 

MS. HOLLAND: A: The presentation was made. It described both 
alternatives. It was the EAO working group meeting. We did 
explain that whichever alternative BCTC selected a CPCN would 
be required and the schedule indicated that a CPCN application 
would be submitted in the fall of 2007. We also stated at that 
meeting that if the UEC alternative was selected that we would be 
withdrawing from the environmental assessment process. 

MS. MUIR: Q: But there was no direct discussions with Chief 
Wilson? 

MS. HOLLAND: A: Chief Wilson and Allan Groves were in 
attendance at the meeting and during my presentation. 

V.10, p.1401, ln.26 to p.1402, ln.23. 
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It is clear from the evidence that through the February 21 EAO working group meeting, 

Hwlitsum was aware that the 5L83 Alternative would require an application to the BCUC for a 

CPCN. 

June 6, 2007 Letter 

BC Hydro sent First Nations, including Hwlitsum, a letter on June 
6, 2007 advising that BCTC had chosen the new line as its 
preferred alternative. During cross-examination, Counsel for 
Hwlitsum drew the BCTC/BC Hydro’s panel’s attention to a 
commitment within that letter to follow up with further 
information and discuss the next steps in the ILM Project and 
asked whether the follow up did indeed occur. In response, the 
BCTC/BC Hydro panel provided the following description of the 
follow up that occurred:  

MR. ANDERSON: A: So, I believe -- and obviously this is a form 
letter, as opposed to the actual letter, but if it's consistent, it's -- this 
-- I would read this letter to say it's a commitment to provide 
further information, which we do. We provide further information 
through the project updates, and as we get to the environmental 
assessment working group meeting. 

MS. HOLLAND: A: And the project updates do contain, sort of, 
what's coming up with respect to the project. 

V.10, p.1438, ln.26 to p.1439, ln.14. 

It is clear from the evidence, that BC Hydro fulfilled its commitment to Hwlitsum and other First 

Nations by continuing to provide them with a regular inflow of new and developing information 

about the ILM Project and opportunities for involvement.  

July 9, 2007 Letter 

BC Hydro’s evidence is that a letter dated July 9, 2007 concerning summer data collection for 

the environmental and socio-economic baseline assessments was sent to several First Nations 

including Hwlitsum.  

Exhibit B-11, p. 124. 

Hwlitsum’s direct evidence contains no indication that they dispute this evidence. 
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However, during cross-examination, Counsel for Hwlitsum suggested that Hwlitsum did not 

receive the letter and that if they had, they would have been very interested in engaging in this 

type of work: 

MS. MUIR: Q: Okay. Ms. Holland, we have no record of receiving 
this letter. But if we had, I can tell you this opportunity would have 
been of great interest to Hwlitsum First Nation due to the high 
unemployment in the community, and also the environment 
stewardship role they've asserted. 

V.10, p.1443, ln. 22 to p.1444, ln.1. 

Such statements are not evidence. 

Absolutely no evidence was filed by counsel on behalf of Hwlitsum in this respect. Prior to 

commencing cross-examination, Ms. Muir committed that she would be limiting her cross-

examination to the evidence on record: 

MS. MUIR: … It is our position that consultation was inadequate 
for the Hwlitsum and we indicated that we would limit our cross-
examination to the existing record. To do otherwise would be to 
disclose strategy and our final arguments. 

V.7, p.758, ln.15 to p.760, 18. 

Especially given counsel’s statement, it would be unfair to accept “evidence” provided by legal 

counsel during cross-examination.  The only evidence on record is that the letter was indeed sent.  

March 4, 2008 Letter 

BC Hydro sent Hwlitsum a letter dated March 4, 2008 regarding route alignment options. During 

cross-examination, counsel for Hwlitsum took the BCTC/BC Hydro panel to a commitment in 

the letter that BC Hydro would follow up with Hwlitsum to discuss opportunities for 

involvement in the choice of route alignment and asked whether this follow up occurred. The 

evidence is that the follow up did indeed occur: 

MS. HOLLAND: A: […] There was a fax on March 10th, which I 
note is six days after this letter, to Hwlitsum indicating an open 
house and the location and time, and those open houses were set up 
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for First Nations to receive input on the route alignment options 
and for them to have an opportunity to ask questions and 
understand the materials and input into that decision. 

V. 10, p. 1452, ln. 22 p. 1453, ln. 3. 

Despite providing Hwlitsum the opportunity to engage on route alignment options, no 

representatives from Hwlitsum attended the route alignment workshops, nor were there any 

complaints after the fact that the route alignment open houses, attended by several First Nations, 

were unsatisfactory to Hwlitsum.  

V.10, p.1454, ln.6-17. 

The evidence is clear that BC Hydro did indeed follow up and provide Hwlitsum with 

information about opportunities for them to be involved in the choice of route alignment. Despite 

having knowledge of these opportunities, Hwlitsum did not attend and did not raise any concerns 

that an open house forum where First Nations were invited to attend was unsatisfactory to 

Hwlitsum.  
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APPENDIX 6 

 
Stó:lō Hydro Ad Hoc Committee (SHAC) 

(Aitchelitz First Nation, Leq'a.:mel First Nation, Skawahlook First Nation, Skowkale First 
Nation, Tzeachten First Nation, and Yakweakwioose First Nation) 

 
(Intervenor C9) 

 

PART I – SHAC’s Specific Complaints about the Consultation Process 

 

SHAC’s complaints about the ILM Project consultation process include:  

 

1. SHAC had insufficient capacity funding to engage until it signed its CFA in April 2008; 

 

2. Consultation could not begin until completion of the AIUS was complete and BCTC’s 

timelines did not allow this; and  

 

3. Scope of the Socio-Economic Assessment Report prepared by Golder was too narrow. 

 

SHAC has also raised the issue of consultation in respect of historical infringement and lack of 

disclosure and engagement on the determinations made in respect of the SHAC members’ 

strength of claim. These issues have been dealt with in BC Hydro’s main argument and therefore 

will not be dealt with herein.  

 

Below, BC Hydro has addressed each of SHAC’s complaints individually. 

 

 

Issue #1 - SHAC had insufficient capacity funding to engage until it signed its CFA in April 
2008 

 

In their written evidence, SHAC states: 

 

At the time of the issuance of the CPCN, the SHAC had just 
gained the capacity to meaningfully engage in consultation 
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(through a Capacity Funding Agreement effective April 1, 2008), 
… 

And again, 

 

Up until the point at which capacity dollars began to flow, the 
SHAC First Nations did not have the ability to meaningfully 
participate in a consultation process or to carry out the work 
required to advance that process.  

Exhibit C9-4, p.2, 8. 

 

SHAC’s evidence does not recognize what in fact occurred in respect of capacity funding and 

leaves the impression that BC Hydro refused to provide capacity funding.  

 

As early as November 27, 2006, all six members of SHAC and in addition, the Sto:lo Nation 

Society (SNS) were provided with offers for $10,000 each in initial capacity funding (Exhibit B-

13, p. 254). The offer was again sent to the parties on February 14, 2007. The November and 

February offers were almost identical and both stated that although BC Hydro was offering 

$10,000 in initial capacity funding, it saw benefit in entering into a more formal capacity funding 

arrangement. It was obvious from the offer that BC Hydro was commited to providing more 

funding in addition to the initial $10,000. (Exhibit B-13, p. 256) 

 

In February 2007, BC Hydro sent all of the SHAC bands an offer for funding to prepare for and 

attend the February 2007 EAO working group meeting. Representatives from Leq’a:mel and 

SNS attended. As follow up to the February 2007 EA working group meeting, BC Hydro sent 

SHAC member bands that did not attend the materials and an offer for funding to review 

(Exhibit B-13, p. 257). 

 

On March 7, 2007, BC Hydro received a response to the capacity funding offers from Chief Hall 

of Tzeachten who is also the chair of the SNS. He indicated to BC Hydro that the bands were 

concerned that if they committed to the $10,000 that no further funding would come to them for 

their input on the ILM Project (Exhibit B-13, p. 258). In response, BC Hydro assured Chief Hall 

that as per the initial capacity funding offer, the $10,000 was only initial funding and further 

funding would be provided (Exhibit B-13, p. 258).  
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During the first and second week of March 2007, BC Hydro again sent all six bands and the SNS 

offers of capacity funding in the amount of $10,000 each for their participation in the ILM 

Project until the end of May 2007. On March 16, 2007, Leq’a:mel First Nation emailed BC 

Hydro advising that it believed that the $10,000 would be insufficient to cover all of the costs 

associated with the ILM Project. In response, BC Hydro again advised that this was only initial 

capacity funding intended to cover the period through to May 2007 and that further funding 

would be provided thereafter. During the month of April BC Hydro met with Skawahlook, 

Tzeachten, and Skowkale to discuss, among other things, capacity funding. BC Hydro again 

expressed that the $10,000 was only an initial offer to cover until the end of May 2007 and that 

further funding would then be available.  

 

The evidence is clear: 

• BC Hydro offered initial capacity funding in the sum of $70,000 to the members of 

SHAC and the SNS; 

• the initial offer was made as early as November 2006; 

• two further offers were made in February 2007 and March 2007; and 

• it was made clear and reaffirmed on several occasions that the $10,000 was only initial 

capacity funding and further funding would be provided after May 2007. 

 

The evidence is that BC Hydro did everything it could to provide initial capacity funding to 

SHAC. SHAC’s lack of capacity funding prior to the May 2007 choice of a preferred alternative 

was due to its own resistance in accepting the funding and not BC Hydro’s lack of willingness to 

provide funding. The six members of SHAC and the SNS did eventually accept $70,000 in initial 

capacity funding in total in the summer of 2007.  

 

With respect to funding after May 2007, the evidence is that BC Hydro provided funding to 

SHAC through a CFA which included funds for an Aboriginal Interest and Use Study, and to the 

SRRMC (on behalf of both SNS and STC) for the completion a Cultural and Heritage Overview 

and Impact Assessment (Phase I and II), and a Traditional Land and Resource Use Impact 

Assessment Study. The amounts received were provided to the Commission in Exhibit A2-6-1.  
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The evidence is clear that both prior to May 2007 and thereafter, SHAC received sufficient 

capacity funding to engage in the ILM Project consultation process. 

 

Issue #2 - Consultation could not begin until the AIUS was complete and BCTC’s timelines 
did not allow for this  

 

SHAC takes the position that a precondition of meaningful consultation was the completion of its 

AIUS (Exhibit C9-4, p. 2) and that BCTC’s timelines in respect of the EA application did not 

allow for this. BC Hydro has already addressed what comprises part of a reasonable consultation 

process in its main argument and does not seek to revisit that issue here. However, BC Hydro 

does feel the need to review the evidence which clearly contradicts SHAC’s underlying 

proposition that it didn’t have sufficient information to inform its input and that BC Hydro 

refused to delay its EA application. 

 

To start, the evidence is that prior to May 2007, BC Hydro was seeking initial, more general 

information from First Nations, more detailed studies like TUS and AIUS studies were to be 

done after the selection of the preferred alternative: 

 

MR. ANDERSON: A: […] I think what we've said is that, given 
the continuum of what we were looking for, up and to the options 
decision, we were looking for input from First Nations on both 
options. Understanding that as we made a decision, there would be 
more refinement of that input, that we would go to a greater 
degree, whether that be through our own studies or through 
traditional use or whatever other studies First Nations might need 
to help them form their -- inform them that all of that would occur 
after. 

 

V.4, p.355, ln. 16 to p.357, ln.2. 

 

While the specificity of the issues raised increased over time, the evidence is clear that during 

each of the meetings held with SHAC, there was an exchange of information between the parties 

that informed their respective opinions on the ILM Project. Four meetings, in addition to the 

February 21, 2007 BCEAO Working Group meeting were held in which BC Hydro outlined the 
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alternatives, answered questions and sought input on how each might impact the member bands 

(September 22, 2006, October 12, 2006, November 20, 2006, January 8, 2007, and April 30, 

2007) (Exhibit B-13, p. 251-261). 

 

During the September 22, 2006 meeting with SNS & SRRMC, they stated that, “of the four 

options – the new line would create the greatest concerns.” On January 8, 2007, during a meeting 

with Aitchelitz, Leq'a:mel, Skawahlook, Skowkale, Tzeachten, and Yakweakwioose, these First 

Nations asked questions about the location of the substation (series capacity station), they were 

told that TU funding would be available for those impacted by either option, they discussed the 

possibility of freeing up existing ROW and BCTC committed to follow-up about the possibility 

of reducing the number of transmission lines from three to two. On April 30, 2007 during a 

meeting with Skowkale and Tzeachten the scope of the areas affected by the two alternatives 

were discussed. Skowkale stated that the upgrade alternative was near their community however 

they were unsure whether the new line alternative was within their traditional territory (Exhibit 

B-20, Appendix F-1). BC Hydro’s notes of these meetings illustrate that at each of the meetings 

BC Hydro provided information about the ILM Project and its potential impacts, and SHAC 

responded by identifying its interests, and concerns about the ILM Project.  

 

In addition to receiving input from the bands directly, it was agreed between the parties in the 

fall of 2006 that SRRMC would provide the technical assistance to both the Sto:lo Tribal 

Council and the SNS to provide input on the alternatives. The result was that a Heritage 

Overview Assessment was carried out which included consideration of the alternatives from the 

perspective of the STC and SNS, identified the main areas of concern for each alternative and 

provided a recommendation on the best alternative from a heritage perspective. The report was 

funded through an agreement between the parties dated April 4, 2007. The SRRMC completed 

Phase 1 of the CHOIA on April 23, 2007 and copies were delivered to the SNS, STC, BCTC and 

BC Hydro. 

Exhibit C3-19-1; 
Exhibit B-20, Attachment F-2. 

 

Moreover, after the May 2007 selection of the preferred option, SRRMC also completed an 

initial draft summary of their TUS which was provided to BC Hydro on June 4, 2008 (Exhibit B-
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20, Attachment F-5, V.9, p.1317, ln.1 to p.1318, ln.11). Despite SHAC not having yet completed 

its AIUS, it is clear from the evidence that SHAC was able to provide the type of input sought by 

BC Hydro at each stage of the ILM Project consultation process.  

 

In addition, SHAC also complains that “by the time [they] were able to level the playing field, 

however, much of the work had already been complete” (Exhibit C9-4, p. 11). As stated by Ms. 

Holland during cross-examination, the timing of completion and receipt of TUS reports, such as 

the one undertaken by SRRMC on behalf of STC and SNS, was not critical to the incorporation 

of the information into the development and defining of the ILM Project:  

 

MS. HOLLAND: A:  […]  We had received a preliminary -- a very 
preliminary draft report in June of 2008. Corry and I had a 
discussion around sort of what the next steps were to be, with 
respect to the timelines, and what I indicated and continued to 
indicate to Stó:lō was that we wanted to see the traditional use 
study completed, that if that came in after the beginning of the 
environmental assessment process but during the environmental 
assessment application review, we would still be able to 
incorporate potential commitments that we would make into -- and 
those commitments get attached to the environmental assessment 
certificate. 
 

In fact, Ms Holland informed STC that even if the TUS was so delayed that it came after the EA 

process, it would nonetheless be valuable in guiding the design of the project: 

 

If the traditional use study came in after we had completed the 
environmental assessment certificate, that we would still then be 
able to incorporate recommendations out of it into the 
environmental management plan, and into the design of the 
project. 
 
So I wasn’t as concerned that we didn’t have it by the time we 
were going to file and I didn’t think it ought to hold up the filing of 
the environmental assessment application because there were still 
means and ways for us to address information that may come 
forward in the traditional use as the project was continuing to be 
defined. 

V.9, p.1317, ln.1 to p.1318, ln.11. 
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The evidence is clear that the filing of the EA application prior to receipt of the final TUS would 

not preclude consideration of the information in SHAC’s AIUS or TUS. 

 

Issue #3 - Scope of the Socio-Economic Assessment Report prepared by Golder too narrow 

 

In its written evidence, SHAC appears to take issue with the fact that while the original draft 

work plan for the socio-economic assessment report provided that it would include all First 

Nations potentially affected by the 5L83 alternative, Golder’s draft final report completed in 

May 2008 was narrower in scope. As a result of this reduction in scope, SHAC’s socio-economic 

information was not included in Golder’s final draft report (Exhibit C9-4, p. 9-10). The position 

taken by SHAC gives the impression that SHAC’s socio-economic information was not 

considered and integrated into the ILM Project. This is not the case.   

 

To start, BC Hydro does not dispute that the draft Socioeconomic Work Plan distributed to 

SHAC (and other First Nations) in February 2007 provided that the study area for the assessment 

would include the 46 First Nation Bands and 6 Tribal Councils that could have potentially been 

impacted by the 5L83 alternative. This work plan document was a planning tool used to provide 

a framework as to how to proceed with the study. As Golder explained to SHAC during the 

March 31, 2008 meeting and in its May 5, 2008 letter, the decision was subsequently made to 

reduce the scope of the socio-economic assessment report to include only First Nations that met 

one of the following criteria: (1) the 5L83 line would cross the First Nation’s reserve, (2) the 

5L83 was within 1km of the First Nation’s reserve, and/or (3) a proposed Project access road 

would run through the First Nation’s reserve (Exhibit C9-4, Appendix C). None of the individual 

bands that form SHAC met the criteria for inclusion in Golder’s report.  

 

While the member bands of SHAC were not considered within the scope of Golder’s assessment, 

BC Hydro nonetheless felt it valuable to obtain socio-economic information from SHAC to 

inform the ILM Project. Through its CFA with SHAC, BC Hydro funded an AIUS which 

included socio-economic information about SHAC’s member bands. The inclusion of socio-

economic information in the AIUS is acknowledged by SHAC in their evidence: 
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The AIUS, in its analysis of environmental, social, economic, and 
other impacts goes beyond the scope of a traditional use study in 
order to provide a more complete picture of the range of impacts 
that the ILM Project may have on aboriginal rights and title.   

 

 Exhibit C9-4, p. 8. 

 

In fact, the socio-economic work done by SHAC was broader than had it been done by Golder: 

 

The assessment was to be done from the perspective of the SHAC 
First Nations and was to consider a wider range of issues than 
those identified in Golder’s Work Plan. 

 

Exhibit C9-4, p. 10. 

 

The evidence is clear that while SHAC’s socio-economic information was not included in 

Golder’s report, BC Hydro provided funding for SHAC to undertake its own socio-economic 

report on the ILM Project which was broader than had it been done by Golder. 
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PART II – The Facts 

 

With only a few exceptions, the parties agree that the letters, emails, telephone calls, meetings 

and other correspondences described in the evidence took place. Disagreements on the facts are 

generally limited to:  

• what the positions taken by the parties during the correspondences and meetings were; 

and  

• what the significance of the correspondences and meetings were. 

 

In light of the limited number of factual disagreements, BC Hydro believes that the 

correspondences described in the consultation narratives with respect to the SHAC should be 

accepted as having occurred. Where disputes or differences of opinion concerning the facts have 

arisen, BC Hydro has attempted below to identify those instances and provide a resolution based 

on the evidence. 

 

March 7, 2007 Telephone call 

 

SHAC states in their evidence: 

 

In March, 2007, Chief Joe Hall, Chief of the Tzeachten First 
Nation and President of Sto:lo Nation, advised BC Hydro that a 
committee was being formed among Sto:lo Nations to jointly 
address the ILM Project. At this point, the SHAC First Nations 
were attempting to organize themselves into a position from which 
they could engage with the Proponent and the EAO on the range of 
issues associated with the ILM Project. 

C9-4, p.4 
 

SHAC’s evidence leaves the impression that BC Hydro did not engage the bands on the ILM 

Project prior to the formation of SHAC. 

 

This is clearly not the case. Prior to March 2007, BC Hydro had been actively engaged with the 

individual bands that form SHAC and also the SNS (of which the SHAC bands are members of) 
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with respect to the ILM project. BC Hydro’s engagement of the bands and the SNS included 

correspondences, telephone calls, four meetings prior to February 2007; the February EAO 

Working Group, and meetings from between February and May 2007.  

 
Exhibit B-20, Attachment F-1; 

Exhibit B-3-1, Appendix U; 
Exhibit B-13, p.252-256.  

 

May 2007 Decision on Preferred Alternative 

 

SHAC states in its evidence: 

 

At the time that the Proponent was determining that it would 
pursue the 5L83 Alternative (with the decision made on May 4, 
2007), BC Hydro was arranging for the payment of initial funding 
amounts of $10,000 to the SHAC First Nations. Other than being 
notified of planned conduct, and receiving preliminary information 
on the ILM Project, the SHAC First Nations did not have 
information sufficient to provide substantive input to BCTC on the 
selection of alternatives, and did not have the resources to engage 
at that point in time. 
 

Exhibit C9-4, p.4 
 

The above statement does not provide an accurate reflection of the facts on the issue of capacity 

funding or the level of engagement that occurred prior to May 2007.  

 

In terms of information provided, BC Hydro had several meetings with SNS and SHAC member 

bands, prior to the May decision to obtain input on the alternatives. Four meetings, in addition to 

the February 20, 2007 BCEAO Working Group meeting were held in which BC Hydro outlined 

the alternatives, answered questions and sought input on how each might impact the member 

bands (September 22, 2006, October 12, 2006, November 20, 2006, January 8, 2007, and April 

30, 2007).  

Exhibit B-13, p. 252-256; 
 Exhibit B-20, Attachment F-1. 
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In particular, at the September 22, 2006 meeting with SNS & SRRMC, they stated that, “of the 

four options – the new line would create the greatest concerns.”  On January 8, 2007, a meeting 

was held with SNS which included representatives from Aitchelitz, Leq'a.:mel, Skawahlook, 

Skowkale, Tzeachten, and Yakweakwioose First Nations. BC Hydro presented and provided 

copies of the November 2006 PowerPoint presentation which reviews all 4 options. SNS 

members asked questions about the location of the substation (series capacity station), they were 

told that TU funding would be available for those impacted by either option, they discussed the 

possibility of freeing up existing ROW and BCTC committed to follow-up about the possibility 

of reducing the number of transmission lines from three to two, and then each member was 

provided copies of the initial capacity funding offers. On April 30, 2007 a meeting was held with 

Skowkale and Chief Hall in which there were discussions on the alignment locations of the two 

alternatives. Skowkale stated that the upgrade alternative was near their community however 

they were unsure whether the new line alternative was within their traditional territory. Chief 

Hall was informed about when the decision on the alternative would be made and that they 

would be advised in writing as soon as the decision was made.  

Exhibit B-20, Attachment F-1. 

 

With respect to capacity funding, each of the SHAC member bands and SNS were each offered 

initial capacity funding in the amount of $10,000 on three separate occasions: November 2006, 

February 2007, and in March 2007(Exhibit B-13, p. 252, 256, 257.). 

 

Input was also obtained through their technical research group. On November 20, 2006, it was 

confirmed that SRRMC would provide the technical assistance to both the Sto:lo Tribal Council 

and the SNS by completing a Heritage Overview Assessment on  the 5L83 and UEC alternatives. 

SRRMC ultimately entered into an agreement with BCTC and BC Hydro on April 4, 2007 which 

provided funding for the preparation of a Cultural Heritage Overview & Impact Assessment 

(“CHOIA”). The SRRMC completed Phase 1 of the CHOIA on April 23, 2007 and copies were 

delivered to the SNS, STC, BCTC and BC Hydro. This report was incorporated by Golder into 

its HOA and the HOA was one of the documents relied on by the Project Manager in making her 

recommendation on the preferred alternative. 
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Exhibit C3-19-1; 
B-20, Attachment F-2 (Phase 1 of the CHOIA). 

 
Moreover, subsequent to the decision none of the SHAC members expressed any concerns over 

the selection of the 5L83 alternative as the preferred alternative. The evidence is clear that SHAC 

was offered sufficient initial capacity funding, and provided meaningful input both directly and 

through SRRMC’s report and that this input was considered in making the May 2007 choice on 

the preferred alternative. 

 

October 24, 2007 Letter 

 

On October 24, 2007, Chief Joe Hall wrote to the EAO, BCTC, BC Hydro and the Minister of 

Energy, Mines and Petroleum Resources, on behalf of five SHAC First Nations (SHAC was at 

that stage not representing Skowkale). 

 

In their evidence, SHAC states: 

 

The letter went on to describe the view of the SHAC First Nations 
that the EAO Process was an ineffective tool to discharge the 
Crown's obligation to consult and accommodate. 
 
Chief Hall wrote that the EAO Process cannot be considered to be 
"Consultation", in that it cannot discharge the Crown's obligations 
to the SHAC First Nations. Chief Hall noted that while the SHAC 
First Nations will participate in the EAO Process, "unless the 
mandate of the EAO is significantly altered, a distinct consultation 
and accommodation process will be required.” 
 
Chief Hall wrote that it is imperative for the SHAC First Nations to 
have the capacity to fully participate in consultation, including not 
only the capacity to consider the environmental impacts of the 
project, but also to fully engage in a consultation and 
accommodation process with regard to the impacts of the project 
on aboriginal rights and title. 
 
Chief Hall concluded by writing that: "We are very concerned that 
the Crown and the Proponent will consider our participation in the 
EAO Process as an indication that it has satisfied its obligations to 
consult and accommodate. For the reasons discussed above, this 
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cannot be the case, as the EAO Process does not enable the 
satisfaction of the obligations set out by the jurisprudence or by 
BC's own policy.” 

 
C9-4, pg.5-6 

C9-4, Appendix A 

 

This letter was responded to in a letter from Jane Peverett, President and CEO of BCTC on 

November 15; in a letter from Elton, President and CEO of BC Hydro on November 27; and in a 

letter from Brian Murphy, Project Assessment Direction of the EAO on November 30, 2007. 

 
C3-17, Attachment 2 (November 15, 2007 Letter from BCTC) 

C3-17, Attachment 1 (November 27, 2007 Letter from BC Hydro) 
C3-17, Attachment 3 (November 30, 2007 Letter from EAO) 

 

October 29, 2007 Meeting 

 

On October 29, 2007, BC Hydro met with what became referred to as the Stó:lō Hydro Ad Hoc 

Committee (SHAC), a committee comprised of Aitchelitz, Leq’a:mel, Skawahlook, Tzeachten, 

and Yakweakwioose (at the time, it did not represent Skowkale). 

 

SHAC states in its evidence: 

 

The meeting was the first time that BC Hydro had a direct 
discussion with the SHAC as a committee. At the meeting, contact 
persons were established, some general information about the 
Project was provided, and the need for capacity funding to enable 
the SHAC to participate in the process was discussed. 

 
C9-4, pg.6 

 

While BC Hydro agrees that this was the first time BC Hydro met with the SHAC First Nations 

as a committee, BC Hydro had been consulting with SNS, SRRMC and the SHAC members on 

an individual basis since the fall of 2006.  

B-20, Attachment F-1 
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(Notes of meetings dated September 22, 2006, October 12, 2006, 
November 20, 2006, January 8, 2007, April 30, 2007 and July 3, 2007) 

 

November 2, 2007 Letter 

 

SHAC states in its evidence: 

 

Despite the fact that the SHAC had just been convened, and that 
limited capacity funding had been provided with which to engage 
technical support, the SHAC was called upon to meet a deadline 
for responding to the draft Terms of Reference (TOR) for the EAC 
Application. 

 
C9-4, p.6 

 

The evidence is that the individual members of SHAC were first sent the draft TOR as early as 

February 2007 (Exhibit B-13, p. 256). Moreover, BC Hydro had provided each of the SHAC 

member bands offers of initial capacity funding in November, February and March 2007. As part 

of these letters offers, one of the deliverables was to provide comments on the draft TOR. SHAC 

did not accept this funding until the summer of 2007. The evidence is also that at the request of 

First Nations, the EAO extended the deadline from September 20, 2007 to November 2, 2007. 

SHAC did not request a further extension. In fact, SHAC met the extended deadline providing 

comments on the TOR in a letter dated November 2, 2007 (Exhibit C9-6, p. 1). 

 

April 23, 2008 Meeting 

 

In its evidence, SHAC states: 

 

BCTC’s summary recounts a meeting on April 23, 2008, at which 
route alignment options were discussed. The perspective of SHAC 
representatives in attendance was that the material presented was 
highly technical in nature, and that it would have been difficult to 
provide any input without technical expertise and sufficient time. 
Views were expressed that the pace of the work left little time for 
meaningful input and consultation. 
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Exhibit C9-4, p. 13 
 

Prior to this meeting, BC Hydro had sent a letter dated March 4, 2008 to each of the SHAC 

members notifying that BCTC was focussing on determining a preferred route alignment in three 

areas and was seeking input on the alignment options and how they had been developed. The 

letter also attached maps illustrating the three areas along the project corridor where route 

alignment options were being considered. SHAC confirmed receipt of these maps. 

 
Exhibit B-13, p.269; 

Exhibit C9-6, p.2. 
 

In addition, each of the SHAC First Nations was invited to the March 25 and 26, 2008 Route 

Alignment Open Houses, and a SHAC committee representative from Skowkale attended the 

Open House in Chilliwack. 

 
Exhibit B-13, p.270; 

Exhibit C9-6, p.2. 
 

A further meeting to discuss route alignment options was arranged for July 3, 2008. BC Hydro 

brought an engineer to the meeting to address SHAC’s questions. The engineer from BC Hydro 

provided a detailed google earth presentation illustrating the three areas where the proposed 

route alignment options were. During the meeting, SHAC did not express any concerns about the 

complexity of the materials which had been provided, nor did it take issues with BCTC's 

comment during the meeting that the route alignment could be modified should new information 

emerge.  

 
Exhibit B-20, Attachment F-1.  
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