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Case Name: 

Ahousaht Indian Band v. Canada (Minister of Fisheries 
and Oceans) 
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The Ahousaht Indian Band, The Ditidaht Indian Band, The 
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Band, The Nuchatlaht Indian Band, The Tla-o-qui-aht 

Indian Band, The Toquaht Indian Band, The Tsehaht Indian 
Band, The Uchucklesaht Indian Band and The Ucluelet 

Indian Band, Appellants, and 
The Minister of Fisheries and Oceans, Respondent 

[2008] F.C.J. No. 946 

2008 FCA 212 

[2008] 3 C.N.L.R. 67 
37 C.E.L.R. (3d) 89 

379 N.R. 297 
2008 CarsweliNat 1935 
169 A.C.W.S. (3d) 692 
297 D.L.R. (4th) 722 

85 Admin. L.R. (4th) 187 

Docket A-313-07 

Federal Court of Appeal 
Vancouver, British Columbia 

Noel, Nadon and Ryer JJ.A. 

Heard: April 23, 2008. 
Judgment: June 12, 2008. 

(57 paras.) 

Aboriginal law - Aboriginal status and rights - Duties of Crown - Fair dealing and reconciliation 
- Consultation and accommodation - Appeal by 14 First Nations from the dismissal of their 
application for judicial review of a decision by the Minister of Fisheries and Oceans to implement a 
three-year ground fish pilot plan imposing quotas for certain fish - Appeal dismissed - Duty to 
consult was at the lower end of the spectrum, as the potential for infringement or adverse effect 
on aboriginal rights was minor - No basis to disagree with the judge's finding that the Minister 
provided the First Nations with sufficient opportunities to participate in the process. 

Aboriginal law - Hunting, fishing and logging rights - Practice and procedure - Appeals and 
judicial review - Appeal by 14 First Nations from the dismissal of their application for judicial 
review of a decision by the Minister of Fisheries and Oceans to implement a three-year ground 
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fish pilot plan imposing quotas for certain fish - Appeal dismissed - Duty to consult was at the 
lower end of the spectrum, as the potential for infringement or adverse effect on aboriginal rights 
was minor - No basis to disagree with the judge's finding that the Minister provided the First 
Nations with sufficient opportunities to participate in the process. 

Appeal by 14 First Nations from the dismissal of their application for judicial review of a decision 
by the Minister of Fisheries and Oceans to implement a three-year ground fish pilot plan which 
would impose quotas for certain fish that had not previously been subject to quota management 
regimes. The Minister's pilot plan was created after consultation with Industry and stakeholders. 
There was no aboriginal representative on the committee that created the proposal which later 
became the pilot plan. However a representative of applicants had participated in earlier meetings 
culminating in the creation of the pilot plan. The First Nations prepared a consultation protocol, 
but the pilot plan was introduced before all stages of the consultation protocol were completed. 
The First Nations claimed the Minister breached a constitutional duty to consult and accommodate 
them before implementing the pilot plan. The judge held that any infringement or adverse effects 
on the First Nations' rights to fish commercially resulting from the pilot plan would be limited, and 
Minister's duty to consult was therefore low. As the First Nations were represented throughout the 
process leading to the development of the pilot plan, and were thus aware of the situation as it 
developed, there was no need for the Minister to take any extra steps to consult with them during 
the development of reforms. The judge held that the First Nations were provided with sufficient 
opportunities to participate in the reform process to satisfy the Minister's duty to consult. The 
Minister's decision to proceed without waiting for bilateral consultations to conclude was justified, 
especially given the conservation issues at stake. 

HELD: Appeal dismissed. The judge did not err in finding that the Minister correctly determined 
that the First Nations' right to fish commercially was the only right which might have been 
adversely affected by the pilot plan. The judge was correct In finding that the Minister's duty to 
consult was located at the lower end of the spectrum. Any impact of the pilot plan on the First 
Nations' right to fish commercially would have been limited. There was no basis to disagree with 
the judge's finding that the Minister provided the First Nations with sufficient opportunities to 
participate in the process. The Minister took sufficient and appropriate steps to discharge his duty 
to consult. 

Statutes, Regulations and Rules Cited: 

Constitution Act, 1982, s. 35(1) 

Species at Risk Act, S.C. 2002, c. 29 

Appeal From: 

Appeal from a judgment of the Federal Court dated May 29,2007 (2007 FC 567) in Court File T-
781-06, [2007] F.C.J. No. 827. 

Counsel: 

John R. Rich and Maegen M. Giltrow, for the Appellants. 

Paul F. Partridge and R.S. Whittacker, for the Respondent. 
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45 The proper approach required the Judge, in my view, to focus on whether the Aboriginal 
claim was weak, limited, or whether the potential for infringement was minor. Although the Judge 
erred in the approach that he took, I am nonetheless satisfied that he was correct in finding that 
the Minister's duty to consult was located at the lower end of the spectrum. Like the Judge, I am 
satisfied that any impact of the Pilot Plan on the appellants' right to fish commercially would be 
limited. On the evidence, it is unclear how exactly the Pilot Plan impacts negatively upon the 
appellants' right. It is clear, however, that the implementation of the Pilot Plan does not result in 
either an alteration of the Fisheries or create a high risk of non-compensable damages. 

http://autolink.quicklaw.comlQF/qf.php?qlink=oAnwQaatiD9AhI%2BjD%2FdwV7t0k2... 2010-02-25 
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Indexed as: 

ATCO Gas and Pipelines Ltd. v. Alberta (Energy and 
Utilities Board) 

City of Calgary, appellant/respondent on cross-appeal; 
v. 

ATCO Gas and Pipelines Ltd., respondent/appellant on 
cross-appeal, and 

Alberta Energy and Utilities Board, Ontario Energy 
Board, Enbridge Gas Distribution Inc. and Union Gas 

Limited, interveners. 

[2006] 1 S.C.R. 140 

[2006] S.C.J. No.4 

2006 SCC 4 

File No.: 30247. 

Supreme Court of Canada 

Heard: May 11, 2005; 
Judgment: February 9, 2006. 

Present: McLachlin C.l. and Bastarache, Binnie, LeBel, 
Deschamps, Fish and Charron ll. 

(149 paras.) . 

Appeal From: 

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA 

Catchwords: 

Administrative law - Boards and tribunals - Regulatory boards - Jurisdiction - Doctrine of 
jurisdiction by necessary implication - Natural gas public utility applying to Alberta Energy and 
Utilities Board to approve sale of buildings and land no longer required in supplying natural gas -
Board approving sale subject to condition that portion of sale proceeds be allocated to ratepaying 
customers of utility - Whether Board had explicit or implicit jurisdiction to allocate proceeds of 
sale - If so, whether Board's decision to exercise discretion to protect public interest by allocating 
proceeds of utility asset sale to customers reasonable - Alberta Energy and Utilities Board Act, 
R.S.A. 2000, c. A-17, s. 15(3} - Public Utilities Board Act, R.S.A. 2000, c. P-45, s. 37 - Gas 
Utilities Act, R.S.A. 2000, c. G-5, s. 26(2}. 

Administrative law - Judicial review - Standard of review - Alberta Energy and Utilities Board -
Standard [page141] of review applicable to Board's jurisdiction to allocate proceeds from sale of 
public utility assets to ratepayers - Standard of review applicable to Board's decision to exercise 
discretion to allocate proceeds of sale - Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-
17, s. 15(3} - Public Utilities Board Act, R.S.A. 2000, c. P-45, s. 37 - Gas Utilities Act, R.S.A. 
2000, c. G-5, s. 26(2}. 

Summary: 
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ATCO is a public utility in Alberta which delivers natural gas. A division of ATCO filed an 
application with the Alberta Energy and Utilities Board for approval of the sale of buildings and 
land located in Calgary, as required by the Gas Utilities Act ("GUN'). According to ATCO, the 
property was no longer used or useful for the provision of utility services, and the sale would not 
cause any harm to ratepaying customers. ATCO requested that the Board approve the sale 
transaction, as well as the proposed disposition of the sale proceeds: to retire the remaining book 
value of the sold assets, to recover the disposition costs, and to recognize that the balance of the 
profits resulting from the sale should be paid to ATCO's shareholders. The customers' interests 
were represented by the City of Calgary, who opposed ATCO's position with respect to the 
disposition of the sale proceeds to shareholders. 

Persuaded that customers would not be harmed by the sale, the Board approved the sale 
transaction on the basis that customers would not "be exposed to the risk of financial harm as a 
result of the Sale that could not be examined in a future proceeding". In a second decision, the 
Board determined the allocation of net sale proceeds. The Board held that it had the jurisdiction to 
approve a proposed disposition of sale proceeds subject to appropriate conditions to protect the 
public interest, pursuant to the powers granted to it under s. 15(3) of the Alberta Energy and 
Utilities Board Act ("AEUBA"). The Board applied a formula which recognizes profits realized when 
proceeds of sale exceed the original cost can be shared between customers and shareholders, and 
allocated a portion of the net gain on the sale to the ratepaying customers. The Alberta Court of 
Appeal set aside the Board's decision, referring the matter back to the Board to allocate the entire 
remainder of the proceeds to ATCO. 

Held (McLachlin C,J. and Binnie and Fish JJ. dissenting): The appeal is dismissed and the cross
appeal is allowed. 

Per Bastarache, LeBel, Deschamps and Charron JJ.: When the relevant factors of the pragmatic 
and functional approach are properly conSidered, the standard of [page142] review applicable to 
the Board's deciSion on the issue of jurisdiction is correctness. Here, the Board did not have the 
jurisdiction to allocate the proceeds of the sale of the utility's asset. The Court of Appeal made no 
error of fact or law when it concluded that the Board acted beyond its jurisdiction by 
misapprehending its statutory and common law authority. However, the Court of Appeal erred 
when it did not go on to conclude that the Board has no jurisdiction to allocate any portion of the 
proceeds of sale of the property to ratepayers. [paras. 21-34] 

The interpretation of the AEUBA, the Public Utilities Board Act ("PUBA") and the GUA can lead to 
only one conclusion: the Board does not have the prerogative to decide on the distribution of the 
net gain from the sale of assets of a utility. On their grammatical and ordinary meaning, s. 26(2) 
GUA, s. 15(3) AEUBA and s. 37 PUBA are silent as to the Board's power to deal with sale 
proceeds. Section 26(2) GUA conferred on the Board the power to approve a transaction without 
more. The intended meaning of the Board's power pursuant to s. 15(3) AEUBA to impose 
conditions on an order that the Board considers necessary in the public interest, as well as the 
general power in s. 37 PUBA, is lost when the provisions are read in isolation. They are, on their 
own, vague and open-ended. It would be absurd to allow the Board an unfettered discretion to 
attach any condition it wishes to any order it makes. While the concept of "public interest" is very 
wide and elastic, the Board cannot be given total discretion over its limitations. These seemingly 
broad powers must be interpreted within the entire context of the statutes which are meant to 
balance the need to protect consumers as well as the property rights retained by owners, as 
recognized in a free market economy. The context indicates that the limits of the Board's powers 
are grounded in its main function of fixing just and reasonable rates and in protecting the integrity 
and dependability of the supply system. [para. 7] [para. 41] [para. 43] [para. 46] 

An examination of the historical background of public utilities regulation in Alberta generally, and 
the legislation In respect of the powers of the Alberta Energy and Utilities Board in particular, 
reveals that nowhere is there a mention of the authority for the Board to allocate proceeds from a 
sale or the discretion of the Board to interfere with ownership rights. Moreover, although the 

http://autolink.quicklaw.comlQF/qf.php?qlink=OzcK6YU8087w7N38cpmg2bCKhG%2... 2010-02-25 
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Board may seem to possess a variety of powers and functions, it is manifest from a reading of the 
AEUBA, [page143] the PUBA and the GUA that the principal function of the Board in respect of 
public utilities, is the determination of rates. Its power to supervise the finances of these 
companies and their operations, although wide, is in practice incidental to fixing rates. The goals 
of sustainability, equity and efficiency, which underlie the reasoning as to how rates are fixed, 
have resulted in an economic and social arrangement which ensures that all customers have 
access to the utility at a fair price -- nothing more. The rates paid by customers do not 
incorporate acquiring ownership or control of the utility's assets. The object of the statutes is to 
protect both the customer and the investor, and the Board's responsibility is to maintain a tariff 
that enhances the economic benefits to consumers and investors of the utility. This well-balanced 
regulatory arrangement does not, however, cancel the private nature of the utility. The fact that 
the utility is given the opportunity to make a profit on its services and a fair return on its 
investment in its assets should not and cannot stop the utility from benefiting from the profits 
which follow the sale of assets. Neither is the utility protected from losses incurred from the sale 
of assets. The Board misdirected itself by confusing the interests of the customers in obtaining 
safe and efficient utility service with an interest in the underlying assets owned only by the utility. 
[paras. 54-69] 

Not only is the power to allocate the proceeds of the sale absent from the explicit language of the 
legislation, but it cannot be implied from the statutory regime as necessarily incidental to the 
explicit powers. For the doctrine of jurisdiction by necessary implication to apply, there must be 
evidence that the exercise of that power is a practical necessity for the Board to accomplish ~he 
objects prescribed by the legislature, something which is absent in this case. Not only is the 
authority to attach a condition to allocate the proceeds of a sale to a particular party unnecessary 
for the Board to accomplish its role, but deciding otherwise would lead to the conclusion that 
broadly drawn powers, such as those found in the AEUBA, the GUA and the PUBA, can be 
interpreted so as to encroach on the economic freedom of the utility, depriving it of its rights. If 
the Alberta legislature wishes to confer on ratepayers the economic benefits resulting from the 
sale of utility assets, it can expressly provide for this in the legislation. [para. 39] [paras. 77-80] 

Notwithstanding the conclusion that the Board lacked jurisdiction, its deCision to exercise its 
discretion to protect the public interest by allocating the sale proceeds as it did to ratepaying 
customers did not meet a reasonable standard. When it explicitly concluded [page144] that no 
harm would ensue to customers from the sale of the asset, the Board did not identify any public 
interest which required protection and there was, therefore, nothing to trigger the exercise of the 
discretion to allocate the proceeds of sale. Finally, it cannot be concluded that the Board's 
allocation was reasonable when it wrongly assumed that ratepayers had acquired a proprietary 
interest in the utility's assets because assets were a factor in the rate-setting process. [paras. 82-
85] 

Per McLachlin C.J. and Binnie and Fish JJ. (dissenting) : The Board's decision should be restored. 
Section 15(3) AEUBA authorized the Board, in dealing with ATCO's application to approve the sale 
of the subject land and bUildings, to "impose any additional conditions that the Board considers 
necessary in the public interest". In the exercise of that authority, and having regard to the 
Board's "general supervision over all gas utilities, and the owners of them" pursuant to s. 22(1) 
GUA, the Board made an allocation of the net gain for public policy reasons. The Board's 
discretion is not unlimited and must be exercised in good faith for its intended purpose. Here, in 
allocating one third of the net gain to ATCO and two thirds to the rate base, the Board explained 
that it was proper to balance the interests of both shareholders and ratepayers. In the Board's 
view to award the entire gain to the ratepayers would deny the utility an incentive to increase its 
efficiency and reduce its costs, but on the other hand to award the entire gain to the utility might 
encourage speculation in non-depreciable property or motivate the utility to identify and dispose 
of properties which have appreCiated for reasons other than the best interest of the regulated 
business. Although it was open to the Board to allow ATCO's application for the entire profit, the 
solution it adopted in this case is well within the range of reasonable options. The "public interest" 
is largely and inherently a matter of opinion and discretion. While the statutory framework of 

http://autolink.quicklaw.comlQF/qf.php?qIink=OzcK6YU8087w7N38cpmg2bCKhG%2... 2010-02-25 
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utilities regulation varies from jurisdiction to jurisdiction, Alberta's graht of authority to its Board is 
more generous than most. The Court should not substitute Its own view of what is "necessary In 
the public Interest". The Board's decision made in the exercise of its jurisdiction was within the 
range of established regulatory opinion, whether the proper standard of review in that regard is 
patent unreasonableness or simple reasonableness. [paras. 91-92] [paras. 98-99] [para. 110] 
[para. 113] [para. 122] [para. 148] 

[page145] 

ATCO's submission that an allocation of profit to the customers would amount to a confiscation of 
the corporation's property overlooks the obvious difference between investment In an unregulated 
business and investment In a regulated utility where the ratepayers carry the costs and the 
regulator sets the return on investment, not the marketplace. The Board's response cannot be 
considered "confiscatory" in any proper use of the term, and is well within the range of what is 
regarded in comparable jurisdictions as an appropriate regulatory allocation of the gain on sale of 
land whose original investment has been included by the utility itself in its rate base. Similarly, 
ATCO's argument that the Board engaged in impermissible retroactive rate making should not be 
accepted. The Board proposed to apply a portion of the expected profit to future rate making. The 
effect of the order is prospective not retroactive. Fixing the going-forward rate of return, as well as 
general supervision of "all gas utilities, and the owners of them", were matters squarely within the 
Board's statutory mandate. ATCO also submits in its cross-appeal that the Court of Appeal erred in 
drawing a distinction between gains on sale of land whose original cost Is not depreciated and 
depreciated property, such as buildings. A review of regulatory practice shows that many, but not 
all, regulators reject the relevance of this distinction. The point is not that the regulator must rejecl 
any such distinction but, rather, that the distinction does not have the controlling weight as 
contended by ATCO. In Alberta, it is up to the Board to determine what allocations are necessary ir 
the public interest as conditions of the approval of sale. Finally, ATCO's contention that it alone Is 
burdened with the risk on land that declines in value overlooks the fact that In a falling market the 
utility continues to be entitled to a rate of return on its original investment, even if the market 
value at the time is substantially less than its original investment. Further, it seems such losses are 
taken into account in the ongoing rate-setting process. [para. 93] [paras. 123-147] 
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(2d) 731; Interprovincial Pipe Line Ltd. v. National Energy Board, [1978]1 F.C. 601; Canadian 
Broadcasting League v. Canadian Radio-television and Telecommunications Commission, [1983]1 
F.C. 182, aff'd [1985] 1 S.C.R. 174; Northwestern Utilities Ltd. v. City of Edmonton, [1929] S.C.R. 
186; Northwestern Utilities Ltd. v. City of Edmonton, [1979] 1 S.C.R. 684; Re Canadian Western 
Natural Gas Co., Alta. P.U.B., Decision No. E84113, October 12, 1984; Re Union Gas Ltd. and 
Ontario Energy Board (1983),1 D.L.R. (4th) 698 ; Duquesne Light Co. v. Barasch, 488 U.S. 299 
(1989); Market St. Ry. Co. v. Railroad Commission of State of California, 324 U.S. 548 (1945); Re 
Coseka Resources Ltd. and Saratoga Processing Co. (1981), 126 D.L.R. (3d) 70S, leave to appeal 
refused, [1981] 2 S.C.R. vii; Re Consumers' Gas Co., E.B.R.O. 410-II, 411-II, 412-II, March 23, 
1987; National Energy Board Act (Can.) (Re), [1986] 3 F.C. 275; Pacific National Investments Ltd. 
v. Victoria (City), [2000] 2 S.C.R. 919, 2000 SCC 64; Leiriao v. Val-Belair (Town), [1991] 3 S.C.R. 
349 [page147]; Hongkong Bank of Canada v. Wheeler Holdings Ltd., [1993]1 S.C.R. 167. 

By Binnie J. (dissenting) 

Atco Ltd. v. Calgary Power Ltd., [1982] 2 S.C.R. 557; e.U.P.E. v. Ontario (Minister of Labour), 
[2003] 1 S.C.R. 539, 2003 SCC 29; TransAlta Utilities Corp. v. Public Utilities Board (Alta.) (1986), 
68 A.R. 171; Dr. Q v. College of Physicians and Surgeons of British Columbia, [2003]1 S.C.R. 226, 
2003 SCC 19; Calgary Power Ltd. v. Copithorne, [1959] S.C.R. 24; United Brotherhood of 
Carpenters and Joiners of America, Local 579 v. Bradco Construction Ltd., [1993] 2 S.C.R. 316; 
Pezim v. British Columbia (Superintendent of Brokers), [1994] 2 S.C.R. 557; Memorial Gardens 
Association (Canada) Ltd. v. Colwood Cemetery Co., [1958] S.C.R. 353; Union Gas Co. of Canada 
Ltd. v. Sydenham Gas and Petroleum Co., [1957] S.C.R. 185; Re e. T.e. Dealer Holdings Ltd. and 
Ontario Securities Commission (1987), 59 O.R. (2d) 79; Committee for the Equal Treatment of 
Asbestos Minority Shareholders v. Ontario (Securities Commission), [2001] 2 S.C.R. 132, 2001 
SCC 37; Re Consumers' Gas Co., E.B.R.O. 341-1, June 30, 1976; Re Boston Gas Co., 49 P.U.R. 4th 
1 (1982); Re Consumers' Gas Co., E.B.R.O. 465, March 1, 1991; Re Natural Resource Gas Ltd., 
O.E.B., RP-2002-0147, EB-2002-0446, June 27, 2003; Yukon Energy Corp. v. Utilities Board 
(1996),74 B.C.A.C. 58; Re Arizona Public Service Co., 91 P.U.R. 4th 337 (1988); Re Southern 
California Water Co., 43 C.P.U.C. 2d 596 (1992); Re Southern California Gas Co., 118 P.U.R. 4th 
81 (1990); Democratic Central Committee of the District of Columbia v. Washington Metropolitan 
Area Transit Commission, 485 F.2d 786 (1973); Board of Public Utility Commissioners v. New York 
Telephone Co., 271 U.S. 23 (1976); Northwestern Utilities Ltd. v. City of Edmonton, [1979] 1 
S.C.R. 684; New York Water Service Corp. v. Public Service Commission, 208 N.Y.S.2d 857 
(1960); Re Compliance with the Energy Policy Act of 1992, 62 C.P.U.C. 2d 517 (1995); Re 
California Water Service Co., 66 C.P.U.C. 2d 100 (1996); Re TransAlta Utilities Corp., Alta. P.U.B., 
Decision No. E84116, October 12, 1984; Re Alberta Government Telephones, Alta. P.U.B., Decision 
No. E84081, June 29, 1984; Re TransAlta Utilities Corp., Alta. P.U.B., DeCision No. E84115, 
October 12, 1984; Re Canadian Western Natural Gas Co., Alta. P.U.B., Decision No. E84113, 
October 12, 1984. 

Statutes and Regulations Cited 

Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-17, 55. 13, 15, 26(1), (2), 27. 

[page148] 

Gas Utilities Act, R.S.A. 2000, c. G-5, 55. 16, 17,22, 24, 26, 27(1), 36 to 45, 59. 

Interpretation Act, R.S.A. 2000, c. 1-8, s. 10. 

Public Utilities Act, S.A. 1915, c. 6,55. 21, 23, 24, 29(g). 

Public Utilities Board Act. R.S.A. 2000. c. P-45. 55.36.37.80.85(1).87.89 to 95. 101(1). (2). 
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the respondent/appellant on cross-appeal. 

J. Richard McKee and Renee Marx, for the intervener the Alberta Energy and Utilities Board. 

Written submissions only by George Vegh and Michael W. Lyle, for the intervener the Ontario 
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2 Few areas of our lives are now untouched by regulation. Telephone, rail, airline, 
trucking, foreign investment, insurance, capital markets, broadcasting licences and 
content, banking, food, drug and safety standards, are just a few of the objects of public 
regulations In Canada: M. J. Trebilcock, "The Consumer Interest and Regulatory 
Reform", in G. B. Doern, ed., The Regulatory Process in Canada (1978), 94. Discretion is 
central to the regulatory agency policy process, but this discretion will vary from one 
administrative body to another (see C. L. Brown-John, Canadian Regulatory Agencies: 
Quis custodiet ipsos custodes? (1981), at p. 29). More importantly, in exercising this 
discretion, statutory bodies must respect the confines of their jurisdiction: they cannot 
trespass In areas where the legislature has not assigned them authority (see D. J. 
Mullan, Administrative Law (2001), at pp. 9-10). 

7 The interpretation of the Alberta Energy and Utilities Board Act, R.S.A. 2000, c. A-
17 ("AEUBA"L the Public Utilities Board Act, R.S.A. 2000, c. P-45 ("PUBA"), and the Gas 
Utilities Act, R.S.A. 2000, c. G-5 ("GUA") (see Appendix for the relevant provisions of 
these three statutes), can lead to only one conclusion: the Board does not have the 
prerogative to decide on the distribution of the net gain from the sale of assets of a 
utility. The Board's seemingly broad powers to make any order and to Impose any 
additional conditions that are necessary In the public interest has to be interpreted 
within the entire context of the statutes which are meant to balance the need to protect 
consumers as well as the property rights retained by owners, as recognized in a free 
market economy. The limits of the powers of the Board are grounded in its main 
function of fixing just and reasonable rates ("rate setting") and In protecting the 
Integrity and dependability of the supply system. 
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Indexed as: 

Betsiamites Band v. Canada 

Betsiamites Band and Innu First Nation of Pessamit and 
Chief Raphael Picard and Adelard Benjamin and Marielle 

Vachon and Paul Vollant and Franc;ois Collard and Georges 
Picard and Adelard Picoutlaigan (Plaintiffs) 

v. 
Attorney General of Canada and Attorney General of 
Quebec (Defendants) and Hydro-Quebec and Societe 

d'energie de la Baie lames and Societe de developpement 
de la Baie lames and Grand Council of the Crees and 

Makivik Corporation (Impleaded parties) 

[2008] 2 C.N.L.R. 1 

Court File Number: 500-17-018685-035 

District of Montreal 

Quebec Superior Court 

Fournier l.S.C. 

August 30, 2007. 

The plaintiffs (the lnnu) brought an action claiming, inter alia, that they have Aboriginal rights in 
the territory covered by the James Bay and Northern Quebec Agreement (the Agreement) and that 
various sections of the James Bay and Northern Quebec Native Claims Settlement Act, S.C. 1977, 
c.32 and the Act approving the Agreement concerning James Bay and Northern Quebec, S.Q. 1976, 
c.46 are inapplicable to the lnnu, as well as damages. The lnnu proposed that the action be split sc 
that, first, the Court should dispose of their claims that the Agreement and the implementing 
legislation did not extinguish their rights. The lnnu claimed that, both before and after the coming 
into force of the Constitution Act, 1982, the governments of Canada and Quebec had a duty to act 
in accordance with the principle of the honour of the Crown and therefore the Agreement and the 
implementing legislation are unconstitutional because the lnnu were not consulted beforehand. ThE 
Cree and the governments opposed splitting the action, arguing that in order to have the required 
interest to challenge the constitutionality of a law, the plaintiffs must first demonstrate the impact 
that the law has on their rights. 

Held: Motion to split the action denied. 

1. Pursuant to article 55 of the Code of Civil Procedure, R.s.Q. c.C-25, whoever 
brings an action at law must have "sufficient interest". Through the splitting of 
the action, the lnnu seek to aVOid, at least temporarily, the pitfall of having to 
first demonstrate their right and thus their actual interest in challenging the 
validity of the legislation. They have the prima facie interest required within 
the meaning of article 55, but after the action is spiit, they will seek 
conclusions on the merits and therefore must first demonstrate their interest, 
which resides in a demonstration of their own rights. If, through the splitting of 
the action, the lnnu were authorized to act without that prior demonstration, 
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the Court would have to rule on the validity of two laws without a factual 
baSiS, which is allowed only on very rare occasions. The rights claimed have 
not yet been proven and the impugning of the validity of the legislation rests 
on an assumption that, at this stage in the proceeding, is merely moot. 

2. The Innu motion does not meet the three criteria laid down by the Supreme 
Court in Borowski v. Canada (Attorney Genera!), [1989] 1 S.C.R. 342, for the 
exercise of discretion enabling a case that has become moot to be heard: (i) a 
court's competence to resolve legal issues is rooted in the adversary system; 
(if) the concern for judicial economy; and (iii) the need for a Court to 
demonstrate a measure of awareness of its proper law-making function. 

3. Pursuant to article 273.2 of the Code of Civil Procedure, a judgment declaring 
a statutory provision unconstitutional or invalid against the Innu before they 
have demonstrated their rights, and hence their interest In bringing the 
action, would not be subject to appellate review. 

4. The objective of imposing the duty of the Crown to consult and accommodate 
the interests of Aboriginal peoples even before a claim is proved is similar to a 
provisional measure once a serious claim is proved. Ultimately, it is a matter 
of preventing something occurring, which would be difficult to remedy, 
without requiring the Aboriginal claimant to bear the heavy burden incumbent 
on those seeking an injunction in public law. Here, there is no situation 
meriting Immediate attention from the standpOint of an irreversible violation 
of the Innu's Aboriginal rights that would argue in favour of a temporary 
solution similar to a provisional measure until the rights claimed are 
determined. 

5. Furthermore, the Cree's argument that they themselves want to prove their 
own rights against the motion for unconstitutionality has full merit. The Cree 
derive certain benefits from the Agreement that constitute consideration for 
at least some of the rights which they gave up. If they are going to lose the 
benefit of the Agreement through a declaration of invalidity, they must at 
least be able to return to the situation prior to the Agreement. It would be a 
long and complicated process to prove those rights. The Innu would then be 
forced to respond in order to establish their own rights that they claim to 
want to exercise in the same territory. It follows that, at the end of the 
process, Aboriginal rights must be dealt with and wide swaths of evidence 
must be assessed, with the result that no time would be saved if the motion 
to split is granted. 

6. The Court concluded that the Innu failed to minimally meet the conditions for 
splitting the action. First, the savings in terms of costs and resources is purely 
hypothetical, and second, the sequence proposed would create an imbalance 
to the detriment of the various defendants, if not the regional economy and 
the stability of the rights of the various users. 

J. McNeil and G. Otis, for the plaintiffs. 

P. Giroux, Legal consultant for the plaintiffs. 

t.R. Gingras, Dah Yo on Min and N. Lutz, student-at-Iaw, for the defendant Attorney General of 
Canada. 

P. Peltier-Rivest, S.L. Roberts, D. Gilbert, N. 
Bonsaint, for the defendant Attorney General of Quebec. 

R. Bourassa, for the impleaded parties Hydro-Quebec and Societe d'energie de la Baie James. 
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A. Bigue and A.-P. Avard, for the impleaded party Hydro-Quebec. 

Y. Dulude, for the impleaded party Societe du developpement de la Baie James. 

J.A. O'Reilly and H. 5ioui-Trudel, for the impleaded party Grand Council of the Crees. 

J.-F. Arteau, for the impleaded party Makivik Corporation. 

Page 3 of!4 

N. Andre, B. Champoux and A. Neashish, for the plaintiffs Atikamekw Band of Opticiwan et al. in 
Case No. 500-17-018678-030. 

J. -5. Clement and C. Fagan, student-at-Iaw, for the impleaded party Grand Council of the Crees 
(Eeyou Istchee) et al. in Case No. 500-17-018678-030. 

****** 

[Unofficial English Translation] * 

* Editor's Note: This is the English translation of the judgment whose original version 
was released by the Court in French. The translation was provided by the Ministry 
of Justice at the request of a party to the proceeding and pursuant to s.9 of the 
Charter of the French Language, R.S.Q. c.C-11. 

1 FOURNIER l.S.C.:-- The plaintiffs (the Innu) are seeking to defend an Aboriginal rights 
claim dealing in part with the territory contemplated by the James Bay and Northern Quebec 
Agreement (the Agreement). 

2 The is one of several cases brought by the Innu against the Attorney General of Quebec and 
the Attorney General of Canada, as well as various other users of the territories referred to in 
their claims. 

3 Here are the conclusions of the motion introductive of suit, as amended in May 2006: 

[TRANSLATION] 

DECLARE that the plaintiffs' aboriginal rights, whatever they may be, in the territory 
of the James Bay and Northern Quebec Agreement have always eXisted, continue to 
exist and are in effect, and that the plaintiffs may exercise them fully and peacefully; 

DECLARE that the plaintiffs can continue to engage in their traditional activities (Innu 
Aitun), of whatever kind, In the part of their traditional territory (Nitassinan) covered 
by the James Bay and Northern Quebec Agreement; 

DECLARE that the plaintiffs can participate in the development of the part of their 
traditional territory (Nitassinan) covered by the James Bay and Northern Quebec 
Agreement, including the development of natural resources and economic 
development, and that they can enjoy there the benefits of the economic development 
and tax revenue; 

DECLARE null, inoperative, unlawful, without effect and inapplicable with regard to 
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the plaintiffs subsection 3(3) and section 7 of the James Bay and Northern Quebec 
Native Claims Settlement Act, S.c. 1977, c.32; 

DECLARE null, inoperative, unlawful, without effect and inapplicable with regard to 
the plaintiffs section 5 of the Act approving the Agreement concerning James Bay and 
Northern Quebec, S.Q. 1976, c.46; 

DECLARE null, inoperative, unlawful, without effect and inapplicable with regard to 
the plaintiffs subsections 3(1) and 3(2) of the James Bay and Northern Quebec Native 
Claims Settlement Act, S.C. 1977, c.32, to the extent that they violat~ the plaintiffs' 
aboriginal rights; 

DECLARE null, inoperative, unlawful, without effect and inapplicable with regard to 
the plaintiffs subsections (2)1 and 2(2) of the Act approving the Agreement 
concerning James Bay and Northern Quebec, S.Q. 1976, c.46, to the extent that they 
violat~ the plaintiffs' aboriginal rights; 

DECLARE that the plaintiffs have been deprived of peaceful enjoyment of their 
aboriginal rights in the territory of the James Bay and Northern Quebec Agreement 
since at least the coming into force of the James Bay and Northern Quebec Native 
Claims Settlement Act, S.c. 1977, c.32; 

ORDER the defendants accordingly to solidarily pay the plaintiffs seventy-five million 
dollars ($75 000 000) in fair compensation for the loss of peaceful enjoyment until the 
final judgment to be rendered on the present motion, with interest from service and 
the additional indemnity provided for in article 1619 of the Civil Code of Quebec; 

AND, SUBSIDIARILY, SHOULD THE COURT DECLARE THAT THE PLAINTIFFS' 
ABORIGINAL RIGHTS IN THE TERRITORY OF THE JAMES BAY AND NORTHERN 
QUEBEC AGREEMENT ARE EXTINGUISHED: 

DECLARE that the plaintiffs at least have a right to fair compensation for the loss of 
peaceful enjoyment of their aboriginal rights in the territory of the James Bay and 
Northern Quebec Agreement since the coming Into force of the James Bay and 
Northern Quebec Native Claims Settlement Act, S.C. 1977, c.32; 

ORDER the defendants to solidarily pay the Betsiamites Band and the Innu Nation of 
Pessamit two hundred fifty million dollars ($250 000 000) as fair compensation for the 
loss of peaceful enjoyment of their aboriginal rights in the territory of the Agreement, 
with interest from service and the additional indemnity provided for in article 1619 of 
the Civil Code of Quebec; 

ORDER the provisional execution of the judgment to be rendered, notwithstanding 
appeal; 

MAKE any other order that may appear fair and reasonable in the circumstances; 

RESERVE for the plaintiffs any other appropriate remedy; 
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THE WHOLE with expenses and costs, including any costs for expert reports and 
experts; 

AND AWARD an amount as special fees under section 15 of the Tariff of judicial fees 
of advocates (R.R.Q. 1981, c.8-1, r.13). 

4 The original action was brought in 2003 at the same time as several other actions that were 
discontinued or suspended, one of the purposes of which was to prevent application, as the case 
may be, of the new rule of general prescription of 10 years that began to run on January 1, 1994. 
The present action has never been suspended, but a debate on the disqualification of the original 
attorneys reached the Court of Appeal, which explains the bulk of the delays incurred. 

5 The Innu action is still at a preliminary stage. The Innu now propose that the action be split 
so that, first, the Court disposes of their claims that the Agreement and the implementing 
legislation extinguished their rights despite the Crown's constitutional duty to act honourably 
toward them, whereas they had a serious claim in the territory contemplated by the Agreement. 

General framework 

6 In 1970, the Quebec government, led at the time by the Honourable Robert Bourassa, 
announced its intention to launch an immense project to develop the hydroelectric potential of the 
James Bay basin. 

7 In 1972, after the work had begun, the Crees and Inuit brought an action for an injunction to 
stop the work in the territory over which they claimed they held Aboriginal rights. They obtained 
the order sought, but the Court of Appeal ordered its stay and eventually overturned the decision. 

S In the meantime, negotiations began that led to the Agreement. To give effect to the 
Agreement, the Canadian and Quebec governments adopted legislation! whose validity the Innu 
challenge in the framework of their claim of Aboriginal rights. 

9 The territories involved in the Agreement were first ceded to the Hudson's Bay Company and 
were not part of what was the province of Quebec at the time of the 1763 Treaty of Versailles and 
were therefore not contemplated by the Royal Proclamation or the Quebec Act of 1774. 

10 These territories, known as Rupert's Land, were transferred in 1870 to the Crown, which 
gave effect to the transfer by means of a decree on June 23, 1870. 

11 The decree provided in particular for the Crown to assume the Hudson's Bay Company's 
obligations to compensate the Aboriginal peoples for the use of the land required for colonization. 
Those obligations were first assumed by Canada, then by the provinces as the territory evolved. 

12 Through 1912 legislation,> part of Rupert's Land was granted to the province of Quebec, 
subject to the following in particular: 

(c) That the province of Quebec will recognize the rights of the Indian inhabitants In 
the territory above described to the same extent, and will obtain surrenders of such 
rights in the same manner, as the Government of Canada has heretofore recognized 
such rights and has obtained surrender thereof, and the said province shall bear and 
satisfy all charges and expenditures in connection with or arising out of such 
surrenders; 

(d) That no such surrender shall be made or obtained except with the approval of the 
Governor in Council; 
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ee) That the trusteeship of the Indians in the said territory, and the management of 
any lands now or hereafter reserved for their use, shall remain in the Government of 
Canada subject to the control of Parliament. 

13 Through the years, decrees and legislation, the province of Quebec grew and the territory 
of which a part is contemplated by the Agreement and the Innu challenge was added. 

14 The Innu claim that, both before and after the coming into force of the Constitution Act, 
1982, the governments of Canada and Quebec had a duty to act in accordance with the principle 
of the honour of the Crown and therefore the Agreement and the implementing legislation are 
unconstitutional because the Innu were not consulted beforehand. 

15 They ask through their motion that the Court split the action so that it first rules on the 
constitutionality of the legislation that they claim unlawfully extinguished their rights, but without 
their first bearing the heavy burden of proving those rights. 

16 The Crees and the governments vigorously challenge the Innu motion. 

17 The challenge bears on two main subjects. 

18 First of all, the defendants argue that the jurisprudence gives the courts a duty of 
deference, according to which there can be no constitutional challenge in a factual vacuum. 

19 In other words, to have the required interest to challenge the constitutionality of a law, the 
plaintiff must demonstrate beforehand the impact that the law has on the plaintiff's rights. 

20 Next, the Crees argue that they themselves will be compelled, even if the action were split, 
to demonstrate their own rights and, with the support of the legal history of their own claims, 
they demonstrated the weight of the burden involved. Accordingly, they contend that the Innu's 
motion cannot, if allowed, lighten the evidentiary burden. 

21 Also raised were questions proper to the very dynamic of the splitting of an action and its 
effects in the framework of the main motion, when the issue itself is not joined. 

Discussion 

22 Pursuant to article 55 of the Code of Civil Procedure, whoever brings an action at law must 
have "sufficient interest": 

55. Whoever brings an action at law, whether for the enforcement of a right which is 
not recognized or Is jeopardized or denied, or otherwise to obtain a 
pronouncement upon the existence of a legal situation, must have a sufficient 
interest therein. 

23 Sufficient interest Is an essential element of the bringing of an action at law: 

[TRANSLATION] 

A distinction should be made between the admissibility of an action at law and the 
merits of such an action. To seize the Court of an action at law, it is not sufficient for 
it to be filed; it must also be admissible. 3 

24 The notion of "sufficient interest" is not defined in the Code of Civil Procedure, but the 
jurisprudence teaches that it differs depending on whether the matter is in the realm of private or 
public law. 
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25 In private law, [TRANSLATION] "interest can be defined as an advantage of a pecuniary or 
moral nature, or a policy Interest in seeing a question of law resolved by a court". 4 That interest 
consists in the usefulness or practical advantage that claimants should derive from the exercise of 
their right to bring an action.s In other words: 

[TRANSLATION] 

... only victims whose own subjective rights, as opposed to the general rights of the 
community, have been directly affected have sufficient interest.6 

26 In short, the plaintiff's sufficient interest must be a direct and personal, present and actual, 
legal interest:? 

[TRANSLATION] 

The legal interest of plaintiffs must have a legal foundation, a right to sue and be sued 
with a view to obtaining the conclusions sought In the motion. 

Plaintiffs' direct and personal interest is conferred by a distinct right, proper and 
personal to them, in that plaintiffs argue for themselves. 

If the interest of plaintiffs must be legal, direct and personal in order to be sufficient, 
it must also be present and actual, that is, it must refer to a right that is 
unrecognized, denied or threatened, not to a possible hypothetical situation or a 
purely hypothetical threat to a right. s 

27 In public law, the notion of "sufficient interest" Is posed in a different manner. 

28 In constitutional law more specifically, doctrine and jurisprudence refer to the notion of 
standing, a notion explained by the Court of Appeal in the following terms: 9 

[TRANSLATION] 

The situation of fact and law created by the appellants themselves in this case 
confirms the need to allow the objections of the attorney general regarding their 
absence of interest, capacity or standing according to the meaning of that expression 
in constitutional challenges. The concept of standing. at least in constitutional 
matters. is not strictly identified with the concept of interest within the meaning of 
Quebec's Code of Civil Procedure. It is flexible and broad. but also. as we will see in 
certain respects. more narrow. Constitutional standing encompasses a concept that is 
both more complex and more elusive than interest in the procedural sense of the 
term, as well as the very feasibility for the court to rule, because of the nature of the 
question raised and the circumstances of the case. [Emphasis added.] 

29 In constitutional law, the jurisprudence has broadened the notion of sufficient interest: 

The increasing recognition of the importance of public rights in our society confirms 
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the need to extend the right to standing from the private law tradition which limited 
party status to those who possessed a private interest. In addition some extension of 
standing beyond the traditional parties accords with the provisions of the Constitution 
Act, 1982. 

The whole purpose of granting status is to prevent the Immunization of legislation or 
public acts from any chalienge. lO 

30 In constitutional law, interest in initiating a public law debate was recognized In the 
Thorson,'1 McNeil,12 BorowskP trilogy, which established the following three criteria: a serious 
issue that can be resolved in a judicial forum, genuine interest, and no other reasonable and 
effective manner in which the issue can be brought before the Court. 

31 Hence, the Court must consider three aspects in exercising Its discretion: 

First, is there a serious issue raised as to the invalidity of legislation in question? 
Second, has it been established that the plaintiff is directly affected by the legislation 
or, if not, does the plaintiff have a genuine interest in its validity? Third, is there 
another reasonable and effective way to bring the issue before the Court?14 

32 In this case, through the splitting of the action, the Innu seek to avoid, at least temporarily, 
the pitfall of having to first demonstrate their right and thus their own present and actual interest 
in challenging the validity of the legislation. They certainly have the prime facie interest required 
within the meaning of article 55 of the Code of Civil Procedure, but after the action is split, they 
will seek conclusions on the merits and therefore must first demonstrate their Interest, which 
resides in a demonstration of their own rights. If, through the splitting of the action, the Innu 
were authorized to act without that prior demonstration, the Court would rule on the validity of 
two laws without a factual baSiS, which is allowed only on very rare occasions. 

33 In Borowski v. Canada (Attorney General),'5 the Supreme Court laid down the criteria 
giving rise to the exercise of discretion enabling a case that has become moot to be heard: 

The ExerCise of Discretion: Relevant Criteria 

Since the discretion which is exercised relates to the enforcement of a policy or 
practice of the Court, it is not surprising that a neat set of criteria does not emerge 
from an examination of the cases. This same problem in the United States led 
commentators there to remark that "the law is a morass of inconsistent or unrelated 
theories, and cogent judicial generalization is sorely needed." (Kates and Barker, 
"Mootness in JudiCial Proceedings: Toward a Coherent Theory", supra, at p. 1387). I 
would add that more than a cogent generalization is probably undesirable because an 
exhaustive list would unduly fetter the court's discretion in future cases. It is, 
however, a discretion to be judicially exercised with due regard for established 
principles. 

In formulating guidelines for the exercise of discretion in departing from a usual 
practice, it is instructive to examine its underlying rationalia. To the extent that a 
particular foundation for the practice is either absent or its presence tenuous, the 
reason for its enforcement disappears or diminishes. 

The first rationale for the policy and practice referred to above is that a court's 
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competence to resolve legal disputes is rooted in the adversary system. The 
requirement of an adversarial context is a fundamental tenet of our legal system and 
helps guarantee that issues are well and fully argued by parties who have a stake in 
the outcome. It is apparent that this requirement may be satisfied if, despite the 
cessation of a live controversy, the necessary adversarial relationships will 
nevertheless prevail. For example, although the litigant bringing the proceeding may 
no longer have a direct interest in the outcome, there may be collateral consequences 
of the outcome that will provide the necessary adversarial context. This was one of 
the factors which played a role in the exercise of this Court's discretion in Vic 
Restaurant Inc. v. City of Montreal, supra. The restaurant, for which a renewal of 
permits to sell liquor and operate a restaurant was sought, had been sold and 
therefore no mandamus for a licence could be given. Nevertheless, there were 
prosecutions outstanding against the appellant for violation of the municipal by-law 
which was the subject of the legal challenge. Determination of the validity of this by
law was a collateral consequence which provided the appellant with a necessary 
interest which otherwise would have been lacking. 

In the United States, the role of collateral consequences in the exercise of discretion 
to hear a case is well recognized. In Southern Pacific Co. v. Interstate Commerce 
Commission, 219 U.S. 433 (1911), the United States Supreme Court was asked to 
examine an order of the Interstate Commerce Commission which fixed maximum 
rates for certain transportation charges. Despite the expiry of this order, it was held, 
in part, that the remaining potential liability of the railway company to shippers 
comprised a collateral consequence justifying a decision on the merits. The principle 
that collateral consequences of an already completed cause of action warrant 
appellate review was most clearly stated in Sibron v. New York, supra. The appellant 
in that case appealed his conviction although his sentence had already been 
completed. At page 55, Warren C.J. stated: 

... most criminal convictions do in fact entail adverse collateral legal 
consequences. The mere "possibility" that this will be the case is enough to 
preserve a criminal case from ending "ignominiously in the limbo of mootness." 

In Canada, the cases of Law Society of Upper Canada v. Skapinker, supra, and R. v. 
Mercure, supra, illustrate the workings of this principle. In those cases, the presence 
of interveners who had a stake in the outcome supplied the necessary adversarial 
context to enable the Court to hear the cases. 

The second broad rationale on which the mootness doctrine is based is the concern for 
judicial economy. (See: Sharpe, "Mootness, Abstract Questions and Alternative 
Grounds: Deciding Whether to Decide", Charter Litigation.) It is an unfortunate reality 
that there is a need to ration scarce judicial resources among competing claimants. 
The fact that in this Court the number of live controversies in respect of which leave is 
granted is a small percentage of those that are refused is sufficient to highlight this 
observation. The concern for judicial economy as a factor in the decision not to hear 
moot cases will be answered if the special circumstances of the case make it 
worthwhile to apply scarce judicial resources to resolve it. 

The concern for conserving judicial resources Is partially answered in cases that have 
become moot if the court's decision will have some practical effect on the rights of the 
parties notWithstanding that it will not have the effect of determining the controversy 
which gave rise to the action. The influence of this factor along with that of the first 
factor referred to above is evident in Vic Restaurant Inc. v. City of Montreal, supra. 

http://autolink.quicklaw.comlQF/qf.php?Pl=%l bRL %04%5e%3a%40%2ff% 1 b27%04... 2010-02-25 



Betsiamites Band v. Canada, [2008]2 C.N.L.R. 1 Page 10 of!4 

Similarly an expenditure of judicial resources is considered warranted in cases which 
although moot are of a recurring nature but brief duration. In order to ensure that an 
important question which might independently evade review be heard by the court, 
the mootness doctrine is not applied strictly. This was the situation in International 
Brotherhood of Electrical Workers, Local Union 2085 v. Winnipeg Builders' Exchange, 
supra. The issue was the validity of an interlocutory injunction prohibiting certain 
strike action. By the time the case reached this Court the strike had been settled. This 
is the usual result of the operation of a temporary injunction in labour cases. If the 
point was ever to be tested, it almost had to be In a case that was moot. Accordingly, 
this Court exercised its discretion to hear the case. To the same effect are Le Syndicat 
des Employes du Transport de Montreal v. Attorney General of Quebec, [1970] S.C.R. 
713, and Wood, Wire and Metal Lathers' Int. Union v. United Brotherhood of 
Carpenters and Joiners of America, [1973] S.C.R. 756. The mere fact, however, that a 
case raising the same point is likely to recur even frequently should not by itself be a 
reason for hearing an appeal which Is moot. It is preferable to wait and determine the 
point in a genuine adversarial context unless the circumstances suggest that the 
dispute will have always disappeared before it is ultimately resolved. 

There also exists a rather III-defined basis for justifying the deployment of judicial 
resources In cases which raise an issue of public importance of which a resolution Is in 
the public interest. The economics of judicial involvement are weighed against the 
social cost of continued uncertainty in the law. See Minister of Manpower and 
Immigration v, Hardayal, [1978] 1 S.C.R. 470, and Kates and Barker, supra, at pp. 
1429-1431. Locke J. alluded to this in Vic Restaurant Inc. v. City of Montreal, supra, 
at p. 91: "The question, as I have said, is one of general public interest to municipal 
institutions throughout Canada." 

This was the basis for the exercise of this Court's discretion in the Re Opposition by 
Quebec to a Resolution to amend the Constitution, [1982] 2 S.C.R. 793. The question 
of the constitutionality of the patriation of the Constitution had, In effect, been 
rendered moot by the occurrence of the event. The Court stated at p. 806: 

While this Court retains its discretion to entertain or not to entertain an appeal 
as of right where the issue has become moot, it may, in the exercise of its 
discretion, take into consideration the importance of the constitutional issue 
determined by a court of appeal judgment which would remain un reviewed by 
this Court. 

In the circumstances of this case, it appears desirable that the constitutional 
question be answered in order to dispel any doubt over it and it accordingly will 
be answered. 

Patently, the mere presence of an issue of national importance in an appeal which is 
otherwise moot is insufficient. National importance is a requirement for all cases 
before this Court except with respect to appeals as of right; the latter, Parliament has 
apparently deemed to be in a category of sufficient importance to be heard here. 
There must, therefore, be the additional ingredient of social cost in leaving the matter 
undecided. This Factor appears to have weighed heavily in the decision of the majority 
of this Court in Forget v. Quebec (Attorney General), [1988] 2 S.C.R. 90. 

The third underlying rationale of the mootness doctrine is the need for the Court to 
demonstrate a measure of awareness of its proper law-making function. The Court 
must be sensitive to its role as the adjudicative branch in our political framework. 
Pronouncing judgments in the absence of a dispute affecting the rights of the parties 
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may be viewed as intruding into the role of the legislative branch. This need to 
maintain some flexibility in this regard has been more clearly identified in the United 
States where mootness is one aspect of a larger concept of justiciability. (See Kates 
and Barker, "Mootness in Judicial Proceedings: Toward a Coherent Theory", supra, 
and Tribe, American Constitutional Law (2nd ed. 1988), at p. 67.) 

34 Although this case raises the opposite problem in that the factual issue has not yet been 
resolved, proof of the rights claimed has still not been provided and the impugning of the validity 
of the legislation rests on an assumption that, at this stage in the proceeding, is merely moot. 

35 The Innu demand does not meet the criteria laid down by the Supreme Court in Borowski,16 
which assume all their relevance mutatis mutandi before a lower court. 

36 Article 273.2 of the Code of Civil Procedure reads as follows: 

273.2. No appeal lies from the judgment on the application for the splitting of an 
actioni the right to appeal judgments on the merits only arises upon the issue of the 
judgment terminating the proceedings. 

1996, c.5, a.26i 2002, c.7, a.63. 

37 It follows that a judgment declaring the provision unconstitutional or invalid against the 
Innu even before they have demonstrated their right, and hence their interest in acting, would be 
without appeal. Even if, in the strict sense of the term, that would not be an interlocutory 
judgment, since it would dispose of the merits of some of the conclusions, in regard to their 
effects, the judgment, while awaiting a determination of, first, the existence and, if applicable, the 
scope and nature of the rights claimed, would declare laws of Parliament and the National 
Assembly invalid for an indeterminate period without even the possibility of appeal. 

38 In the particular conditions of the splitting of an action, deference with sensitivity is 
required. 

39 The Innu suggested they are seeking a Haida-type remedy, from the name of the ruling of 
the Supreme Court in Haida Nation v. British Columbia (Minister of Forests)Y 

40 It was decided in that case that, since the establishment of Aboriginal rights is a laborious 
exercise that can stretch over long periods of time, the governments have a duty, pursuant to the 
principle of the honour of the Crown, to consult an Aboriginal group once they have knowledge of 
a serious claim by it, before making any decision with a potential impact on the territory claimed. 

41 The point at which the duty arises is indicated as follows in Haida: 

[35] But, when precisely does a duty to consult arise? The foundation of the duty in 
the Crown's honour and the goal of reconciliation suggest that the duty arises when 
the Crown has knowledge, real or constructive, of the potential existence of the 
Aboriginal right or title and contemplates conduct that might adversely affect it: see 
Halfway River First Nation v. British Columbia (Ministry of Forests), [1997] 4 C.N.L.R. 
45 (B.C.S.C.), at p. 71, per Dorgan J. 

42 In Haida, the evidence showed a link between Aboriginal activities and customs, and red 
cedar. Inasmuch as cutting rights were granted and the forest deCimated, recognition of the 
Aboriginal right related to the use of the trees could have been academic at the time of the 
judgment. 

43 This is what McLachlin c.J. said in regard to that Issue in Haida.'8 
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[32] The jurisprudence of this Court supports the view that the duty to consult and 
accommodate is part of a process of fair dealing and reconciliation that begins with 
the assertion of sovereignty and continues beyond formal claims resolution. 
Reconciliation is not a final legal remedy in the usual sense. Rather, it is a process 
flowing from rights guaranteed by s.35(1) of the Constitution Act, 1982. This process 
of reconciliation flows from the Crown's duty of honourable dealing toward Aboriginal 
peoples, which arises In turn from the Crown's assertion of sovereignty over an 
Aboriginal people and de facto control of land and resources that were formerly in the 
control of that people. As stated in Mitchell v. M.N.R., [2001] 1 S.C.R. 911, 2001 SCC 
33, at para. 9, "[w]ith this assertion [sovereignty] arose an obligation to treat 
aboriginal peoples fairly and honourably, and to protect them from 
exploitation" (emphasis added). 

[33] To limit reconciliation to the post-proof sphere risks treating reconciliation as a 
distant legalistic goal, devoid of the "meaningful content" mandated by the "solemn 
commitment" made by the Crown in recognizing and affirming Aboriginal rights and 
title: Sparrow, supra, at p. 1108. It also risks unfortunate consequences. When the 
distant goal of proof Is finally reached, the Aboriginal peoples may find their land and 
resources changed and denuded. This is not reconciliation. Nor is it honourable. 

44 The objective of the Supreme Court in approving the duty of the Crown to consult and 
accommodate the Aboriginal peoples even before a claim is proven is similar to a provisional 
measure once a serious claim is proven. Ultimately, it is a matter of preventing a fact that is 
difficult to remedy, without requiring the Aboriginal peoples to bear the heavy burden incumbent 
on plaintiffs seeking an injunction in public law, particularly in light of Manitoba (AG.) v. 
Metropolitan Stores Ltd.!9 and RJR -- MacDonald Inc. v. Canada (Attorney Genera/).20 

45 But in this case, there Is no situation meriting immediate attention from the standpOint of 
an irreversible violation of the Innu's Aboriginal rights that would argue in favour of a temporary 
solution similar to a provisional measure until the rights claimed are determined. 

46 Furthermore, the Crees' argument that they themselves want to prove their own rights 
against the motion for unconstitutionality has full merit. 

47 The Crees derive certain benefits from the Agreement that constitute a consideration for all 
or some of the rights regarding which they transacted. If they are going to lose the benefit of the 
Agreement through a declaration of invalidity, they must at least be able to return to the situation 
prior to the Agreement. 

48 It would be a long and complicated process to prove those rights. The Innu would then be 
forced to respond in order to establish their own rights that they say they want to exercise in the 
same territory. 

49 It follows that, at the end of the process, the Aboriginal rights must be dealt with and wide 
swaths of evidence must be assessed, with the result that no time is saved by either the Court or 
the parties by means of the proposed solution. 

50 Bernard Godbout J., in Page v. Mercure,>! describes the general considerations In splitting 
an action, which is a relatively new institution: 

[TRANSLATION] 

[5] The new article 273.1 C.c.P., in force since January 1, 2003, provides that the 
splitting of an action is now allowed in any matter, without the action's exceptional 
nature having to be demonstrated.l 
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[6] The amendments to the article that deal with the splitting of an action certainly 
pursue an objective of efficiency and cost reduction for the claimant. 

[7] However, the splitting of an action must not be granted to the detriment of one of 
the parties by preventing the party from asserting rights in regard to one or more of 
the issues in dispute. 

[8] The splitting of an action must not necessarily become a rule imposed without its 
appropriateness having to be demonstrated. In such a case, that could mean that an 
amicable settlement conference2 -- another way to achieve the objectives sought -- in 
a case that lends itself to one, is not held, for want of reliable information at the 
proper time. 

[9] Each case must be analysed on its merits. 

[10] An action can be split if the case lends itself to that and it is obvious that will not 
prevent a party from asserting rights, thus achieving the objective of rationality and 
efficiency pursued. 

51 The Court is of the opinion that, In this case, the Innu fail to minimally meet the conditions 
for splitting the action. First, the savings in terms of costs and resources is purely hypothetical 
and, second, the sequence proposed would create an imbalance to the detriment of the various 
defendants, if not the regional economy and the stability of the rights of the various users. 

THEREFORE, THE COURT: 

52 DISMISSES the motion for splitting of the action; 

53 COSTS TO FOLLOW. 

Motion to split the action denied. 

cp/e/qilis 

1 lames Bay and Northern Quebec Native Claims Settlement Act, 1976-77, 25-26 Eliz. II, chapter 32. 

Act approving the Agreement concerning lames Bay and Northern Quebec, Statutes of Quebec, 1976, chapter 46. 

2 The Quebec Boundaries Extension Act, 1912, George V, chapter 45. 

3 leunes Canadiens pour une civilisation chretienne v. Fondation du theatre du Nouveau-monde, [1979] C.A. 491. 

4 Helene Trudeau and Diane Veilleux, "L'interet a agir en droit public a la suite de l'arret Conseil du patronat du Quebecu
, 

(1992) 52 R. du B. 437 at 437. 

5 Charles Belleau, "Le deroulement de la demande en justice en premiere Instance", Vol. 2, In Collection de droit 2005-
2006, Barreau du Quebec, Preuve et Procedure (Cowansville, Qc.: Yvon BlaiS, 2006) at 61. 

6 leunes Canadlens pour une civilisation chretienne v. Fondatlon du theatre du Nouveau-monde, supra note 3 at 6. 

7 Denis Ferland and Benoit Emery, Precis de procedure civile du Quebec, Vol. 1, 4th ed. (Cowansville, Qc.: Yvon Blais, 
2003) at 133-143. 

8 D. Ferland and B. Emery, op. cit. note 7. 

9 Paquet v. Mines S.N.A. Inc., [1986] R.J.Q. 1257. 

10 Canadian Council of Churches v. Canada (Minister of Employment and Immigration), [1992] 1 S.C.R. 236. 

http://autolink.quicklaw.comlQF/qf.php?Pl=%1 bRL %04%5e%3a%40%2ff%1 b27%04... 2010-02-25 



Betsiamites Band v. Canada, [2008]2 C.N.L.R. 1 Page 14of14 

11 Thorson v. Attorney General ot Canada, [1975] 1 S.C.R. 138. 

12 The Nova Scotia Board otCensors v. McNeil, [1976]2 S.C.R. 265. 

13 Borowski v. canada (Attorney General), [1989]1 S.C.R. 342. 

14 Ibid. at note 11. 

15 Borowski v. Canada (Attorney General), supra note 14 at 8. 

16 Borowski v. Canada (Attorney General), supra note 14 at 8. 

17 [2004] 3 S.C.R. 511, 2004 SCC 73 [(2004), 245 D.L.R. (4th) 33, [2005]3 W.W.R. 419, [2005]1 C.N.L.R. 72, 327 N.R. 
53]. 

18 Ibid. 

19 [1987] 1 S.C.R. 110. 

20 [1994]1 S.C.R. 311. 

21 J.E. 2003-2004. 

http://autolink.quicklaw.comlQF/qf.php?Pl=%l bRL %04%5e%3a%40%2fT% 1 b27%04... 2010-02-25 



Calder v. British Columbia (Attorney-General), [1973] S.C.R. 313 Page lof3 

Indexed as: 

Calder v. British Columbia (Attorney-General) 

Frank Calder et al., suing on their own behalf and on behalf 
of All Other Members of the Nishga Tribal Council, and James 
Gosnell et al., suing on their own behalf and on behalf of All 

Other Members of the Gitlakdamix Indian Band, and Maurice Nyce 
et al., suing on their own behalf and on behalf of All Other 

Members of the Canyon City Indian Band, and W.O. McKay et al., 
suing on their own behalf and on behalf of All Other Members 
of the Greenville Indian Band, and Anthony Robinson et al., 

suing on their own behalf and on behalf of All Other Members 
of the Kincolith Indian Band, Appellants; and 

Attorney-General of British Columbia, Respondent. 

[1973] S.C.R. 313 

Supreme Court of Canada 

1971: November 29,30, December 1,2,3/1973: January 31. 

Present: Martland, Judson, Ritchie, Hall, Spence, Pigeon and 
Laskin JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

Indians - Aboriginal title to lands - Territory occupied by Nishga Tribe - Extinguishment of title. 

Crown - Sovereign immunity - Claim of title against Crown in right of Province - Absence of fiat 
of Lieutenant-Governor - Court without jurisdiction to make declaration requested - Crown 
Procedure Act, R.S.B.C. 1960, c. 89. 

The appellants, suing on their own behalf and on behalf of all other members of the Nishga Tribal 
Council and four Indian bands, brought an action against the Attorney-General of British Columbia 
for a declaration "that the aboriginal title, otherwise known as the Indian title, of the Plaintiffs to 
their ancient tribal territory ... has never been lawfully extinguished". It was agreed that this 
territory consisted of 1,000 square miles in and around the Nass River Valley, Observatory Inlet, 
Portland Inlet and the Portland Canal, all located in northwestern British Columbia. The action was 
dismissed at trial and the Court of Appeal rejected the appeal. With leave, the appellants then 
appealed to this Court. 

Held (Hall, Spence and Laskin JJ. dissenting): The appeal should be dismissed. 

Per Martland, Judson and Ritchie JJ.: The Royal Proclamation of October 7, 1763, which the 
appellants claimed applied to the Nishga territory and entitled them to its protection, had no 
bearing upon the problem of Indian title in British Columbia. The history of the discovery and 
settlement of British Columbia demonstrated that the Nass Valley, and, indeed, the whole of the 
Province could not possibly be within the terms of the Proclamation. The area in question did not 
come under British sovereignty until the Treaty of Oregon in 1846. The Nishga bands, therefore, 
were not any of the several nations or tribes of Indians who lived under British protection in 1763 
and they were outside the scope of the Proclamation. 

When the Colony of British Columbia was established in 1858, the Nishga territory became part of 
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it. The fee was in the Crown in right of the Colony until July 20, 1871, when the Colony entered 
Confederation, and thereafter in the Crown in right of the Province of British Columbia, except 
only In respect of those lands transferred to the Dominion under the Terms of Union. 

A series of proclamations by Governor Douglas between 1858 and 1863, fOllowed by four 
ordinances enacted between 1865 and 1870, revealed a unity of intention to exercise, and the 
legislative exercising, of absolute sovereignty over all the lands of British Columbia, a sovereignty 
inconsistent with any conflicting interest, including one as to "aboriginal title". 

Under art. 13 of the Terms of Union, the charge of the Indians, and the trusteeship and 
management of the lands reserved for their use and benefit, were assumed by the Dominion 
Government. The recommendations of a Royal Commission in 1913 resulted in the establishment 
of new or confirmation of old Indian reserves in the Nass area. Although it was said that this was 
done over Indian objections, nevertheless the federal authority did act under its powers under s. 
91(24) of the B.N.A. Act. It agreed, on behalf of the Indians, with the policy of establishing these 
reserves. 

Also, the Government of the original Crown Colony and, since 1871, the Government of British 
Columbia had made alienations in the Nass Valley that were inconsistent with the existence of 
aboriginal title. Further, the establishment of the railway belt under the Terms of Union was 
Inconsistent with the recognition and continued existence of Indian title. 

In view of the conclusion reached as to the disposition of the appeal, it was not necessary to 
determine the point raised by the respondent that the Court did not have jurisdiction to make the 
declaratory order requested because the granting of a fiat under the Crown Procedure Act, 
R.S.B.C. 1960, c. 89, was a necessary prerequisite to bringing the action and it had not been 
obtained. However, agreement was expressed with the reasons of Pigeon J. dealing with this 
point. 

St. Catharines Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46; Johnson v. 
McIntosh (1823), 21 U.S. 240; Worcester v. State of Georgia (1832), 31 U.S. 530; United States 
v. Santa Fe Pacific R. Co. (1941), 314 U.S. 339; United States v. Alcea Band of Tillamooks 
(1946), 329 U.S. 40; (1951),341 U.S. 48; Tee-Hit-Ton Indians v. United States (1955), 348 U.S. 
272, referred to. 

Per Pigeon J.: Although sovereign immunity from suit without a fiat has been removed by 
legislation at the federal level and in most of the Provinces, this has not yet been done in British 
Columbia. Accordingly, the preliminary objection that the declaration prayed for, being a claim of 
title against the Crown in the right of the Province of British Columbia, the Court has no 
jurisdiction to make it in the absence of a fiat of the Lieutenant-Governor of that Province, should 
be upheld. 

Lovibond v. Governor General of Canada, [1930] A.C. 717; Attorney-General for Ontario v. 
McLean Gold Mines, [1927] A.C. 185, applied. 

Per Hall, Spence and Laskin JJ., dissenting: The proposition accepted by the Courts below that 
after conquest or discovery the native peoples have no rights at all except those subsequently 
granted or recognized by the conqueror or discoverer was wholly wrong. There Is a wealth of 
jurisprudence affirming common law recognition of aboriginal rights to possession and enjoyment 
of lands of aboriginees precisely analogous to the Nishga situation. 

Paralleling and supporting the claim of the Nishgas that they have a certain right or title to the 
lands in question was the guarantee of Indian rights contained in the Royal Proclamation of 1763. 
The wording of the Proclamation indicated that it was intended to include the lands west of the 
Rocky Mountains. 

Once aboriginal title is established, it Is presumed to continue until the contrary is proven. When 
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the Nishga people came under British sovereignty they were entitled to assert, as a legal right, 
their Indian title. It being a legal right, it could not thereafter be extinguished except by surrender 
to the Crown or by competent legislative authority, and then only by specific legislation. There 
was no surrender by the Nishgas and neither the Colony of British Columbia nor the Province, 
after Confederation, enacted legislation specifically purporting to extinguish the Indian title nor 
did the Parliament of Canada. 

Further, on the question of extinguishment, the respondent relied on what was done by way of 
Acts, Ordinances and Proclamations by Governors Douglas and Seymour and the Council of British 
Columbia. However, as submitted by the appellants, if either Douglas or Seymour or the Council 
of the Colony of British Columbia did purport to extinguish the Nishga title any such attempt was 
beyond the powers of either the Governors or the Council and what, if anything, was attempted in 
this respect was ultra vires. 

As to the pre-emption provision in the consolidating Ordinance of July 1, 1870, on which the 
Courts below chiefly relied in making the finding that the Indian title in British Columbia had been 
extinguished, it was obvious that this enactment did not apply to the Nishga lands on the Nass 
River. The Northwest boundary of the Colony in that area was still in dispute at the time. 

On the question of jurisdiction, actions against the Crown in British Columbia are governed by the 
Crown Procedure Act and this Act provides for the petition of right procedure, which requires that 
a fiat be obtained as evidence of the consent of the Crown to the action. However, the petition of 
right procedure does not apply to proceedings seeking declaratory or equitable relief. 
Furthermore, the validity of what was done by Governors Douglas and Seymour and by the 
Council of the Colony of British Columbia was a vital question to be decided in this appeal and the 
Province could not be permitted to deny access by the Nishgas to the Courts for the determination 
of that question. 

APPEAL from a judgment of the Court of Appeal for British Columbia [(1970), 74 W.W.R. 481, 13 
D.L.R. (3d) 64], dismissing an appeal from a judgment of Gould J. Appeal dismissed, Hall, Spence 
and Laskin JJ. dissenting. 

T.R. Berger, D.J. Rosenbloom and J.M. Baigent, for the appellants. 
D. McK. Brown, Q.C., and A.W. Hobbs, Q.C., for the respondent. 

Solicitor for the appellants: Thomas R. Berger, Vancouver. 
Solicitor for the respondent: Russell & DuMoulin, Vancouver. 
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Constitutional law - Canadian Charter of Rights and Freedoms - Equality rights - Equal benefit 
of the law - Remedies for denial of rights - Specific remedies - Appeal and cross-appeal from a 
decision of the Ontario Court of Appeal striking down sections 44(1.1) and 72(2) of the Canada 
Pension Plan - Appeal and cross-appeal dismissed - Sections 44(1.1) and 72(2) infringed s. 15 
(1) of the Charter and were not saved by s. 1 - Appropriate remedy under s. 52 of the 
Constitution Act was to strike down both provisions - Temporary suspension of the declaration of 
invalidity was inappropriate - Canada Pension Plan, ss. 44(1.1), 72(2) - Canadian Charter of 
Rights and Freedoms, 1982, ss. 1, 15 - Constitution Act, 1982, s. 52. 

Pensions and benefits law - Pensions - Constitutional issues - Canadian Charter of Rights and 
Freedoms - Government plans - Canada Pension Plan - Entitlement or eligibility - Payment of 
pension benefits - Survivor and death benefits - Appeal and cross-appeal from a decision of the 
Ontario Court of Appeal striking down sections 44(1.1) and 72(2) of the Canada Pension Plan -
Appeal and cross-appeal dismissed - Sections 44(1.1) and 72(2) infringed s. 15(1) of the Charter 
and were not saved by s. 1 - Appropriate remedy under s. 52 of the Constitution Act was to 
strike down both provisions - Temporary suspension of the declaration of invalidity was 
inappropriate - Canada Pension Plan, ss. 44(1.1), 72(2) - Canadian Charter of Rights and 
Freedoms, 1982, ss. 1, 15 - Constitution Act, 1982, s. 52. 

Appeal and cross-appeal from a decision of the Ontario Court of Appeal striking down sections 44 
(1.1) and 72(2) of the Canada Pension Plan. In 2000 the federal government amended the CPP to 
extend survivor benefits to same-sex partners by changing the definition of "spouse" to conform 
with s. 15(1) of the Charter. However, under s. 44(1.1) of the CPP, eligibility was limited to same
sex partners whose "spouse" died on or after January 1, 1998. Benefits were not retroactive to 
April 17, 1985, when s. 15(1) came into force, or the date of death of the "spouse", whichever 
occurred later. Section 72(2) of the CPP precluded payments to same-sex survivors for any month 
before July 2000, the month s. 72(2) came into force. The effect of s. 72(2) came to an end as of 
June 2001, because, after that month, same-sex and opposite-sex survivors benefited from 
application of the general rule in s. 72(1), which limited survivors' arrears benefits to not more 
than 12 months prior to the month in which the application was received. Section 60(2) of the 
CPP, a general provision not affected by the 2000 amendments, limited the right of estates of 
survivors from obtaining benefits if the application for the benefits was not made within 12 
months after the death of the survivor. A class action was commenced by same-sex survivors 
(Hislop class) challenging the constitutionality of the four sections. The Ontario Superior Court of 
Justice held that ss. 44(1.1) and 72(2) violated s. 15(1) and were not justified under s. 1. Same
sex survivors were granted a constitutional exemption from ss. 60(2) and 72(1). The Court of 
Appeal upheld the finding that ss. 44(1.1) and 72(2) were unconstitutional, but held that ss. 60(2) 
and 72(1) did not infringe s. 15(1). Sections 44(1.1) and 72(2) were struck down, leaving a 
same-sex surviving spouse entitled to survivor benefits only to the 12-month cap on arrears and 
the limitation on estate claims. 

HELD: Appeal and cross-appeal dismissed. The Court of Appeal was correct to conclude that ss. 44 
(1.1) and 72(2) infringed s. 15(1) of the Charter. Both provisions treated same-sex survivors 
differently from their comparator groups; sexual orientation was recognized as an analogous 
ground of discrimination under s. 15(1), and the differential treatment discriminated in a 
substantive sense. Section 44(1.1) was not saved under s. 1 of the Charter. In an appropriate 
case, the matching of benefits conferred under the CPP with obligations imposed on same-sex 
partners under other legislation may be a pressing and substantial objective of limits on the 
extension of social benefit legislation as there were complex relationships between income tax 
credits, pensions, supplements and other entitlements, often based on conjugal relationships. 
However, it was not enough to only make general reference to those relationships. There had to 
be an explanation supported by relevant evidence as to what those relationships were, why they 
were relevant and why they justified the limit on the Charter right that had been found to be 
violated. In the absence of such evidence in this case, matching could not be considered to be a 
pressing and substantial objective of s. 44(1.1). The absence of evidence also precluded a finding 
of rational connection between s. 44(1.1) and Its objective and of minimal impairment of a Charter 
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right. Similarly, the government failed to establish s. 1 justification for s. 72(2). There was no 
rational connection between s. 72(2) and its objective, nor did s. 72(2) minimally Impair the 
Charter rights of the Hislop class. Respecting s. 60(2) of the CPP, the estates of those survivors 
who died more than 12 months before the coming into force of the 2000 amendments did not 
have standing to claim as. 15(1) Charter right on behalf of the deceased survivor. The use of the 
term "individual" in s. 15(1) was intentional and Indicated that s. 15(1) applied to natural persons 
only. However, in the case of Hislop himself, he had obtained judgment while he was still alive. 
When a judgment was obtained, the cause of action upon which the judgment was based was 
merged in the judgment. Accordingly, the estate of any class member who was alive on the date 
that argument concluded in the Superior Court of Justice and who otherwise met the 
requirements under the CPP, was entitled to the benefit of the Court's judgment. While the Hislop 
class framed its s. 72(1) argument as an adverse effect discrimination claim, what it was seeking 
was retroactive Charter relief. As such relief was unavailable, it was unnecessary to undertake a 
s. 15(1) analysis in respect of s. 72(1). With respect to ss. 44(1.1) and 72(2), the appropriate 
remedy under s. 52 of the Constitution Act was to strike down both provisions. A temporary 
suspension of the declaration of invalidity was inappropriate. 

Statutes, Regulations and Rules Cited: 

Amendments Because of the Supreme Court of Canada Decision in M. v. H., 1999, S.O. 1999, c. 
6, s. 68(2) 

Canada Pension Plan, R.S.C. 1985, c. C-8, s. 1(3), s. 44(1.1), s. 60(2), s. 72(1), s. 72(2) 

Canadian Charter of Rights and Freedoms, 1982, s. 1, s. 15, s. 15(1), s. 24(1) 

Constitution Act, 1982, s. 52, s. 52(1) 

Crown Liability Proceedings Act, R.S.C. 1985, c. C-50, s. 31 

Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), 

Modernization of Benefits and Obligations Act, S.c. 2000, c. 12, s. 42, s. 44(3), s. 45(2) 

Subsequent History: 

NOTE: This document is subject to editorial revision before its reproduction in final form in the 
Canada Supreme Court Reports. 

Court Catchwords: 

Constitutional law - Charter of Rights - Equality rights - Sexual orientation - Survivorship 
pensions - Whether provisions of Canada Pension Plan limiting eligibility for survivor benefits to 
same-sex partners of deceased contributors who died on or after January 1, 1998 infringe right to 
equality - If so, whether infringement justified - Canadian Charter of Rights and Freedoms, ss. 
1, 15(1) - Canada Pension Plan, R.S.C. 1985, c. C-8, ss. 44(1.1), 72. 

Constitutional law - Charter of Rights - Equality rights - Sexual orientation - Survivorship 
pensions - Whether estate has standing to advance equality rights claim on behalf of deceased 
survivor - Canadian Charter of Rights and Freedoms, s. 15(1) - Canada Pension Plan, R.S.C. 
1985, c. C-8, s. 60(2). 

Constitutional law - Remedy - Retroactive remedy - Circumstances under which courts may 
limit retroactive remedy - Constitution Act, 1982, s. 52. 

Court Summary: 

Following the 1999 decision of this Court in M. v. H., the federal government amended the 
Canada Pension Plan ("CPP") in 2000 to extend survivor benefits to same-sex partners by 
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changing the definition of "spouse" to conform with the equality rights provisions of s. 15(1) of 
the Canadian Charter of Rights and Freedoms and by adding new provisions. However, under s. 
44(1.1) of the CPP, eligibility was limited to same-sex partners whose "spouse" died on or after 
January 1, 1998. Benefits were not retroactive to April 17, 1985, when s. 15(1) came into force, 
or the date of death of the "spouse", whichever occurred later. Section 72(2) of the CPP precluded 
payments to same-sex survivors for any month before July 2000, the month s. 72(2) came into 
force. The effect of s. 72(2) came to an end as of June 2001, because after that month, same-sex 
and opposite-sex survivors benefited from application of the general rule in s. 72(1), which limits 
survivors' arrears benefits to not more than 12 months prior to the month in which the application 
is received. Finally, s. 60(2) of the CPP, a general provision not affected by the 2000 
amendments, limits the right of estates of survivors from obtaining benefits if the application for 
the benefits is not made within 12 months after the death of the survivor. A class action was 
commenced by same-sex survivors ("Hislop class"), challenging the constitutionality of the four 
sections. The Ontario Superior Court of Justice held that ss. 44(1.1) and 72(2) violated s. 15(1) 
and were not justified under s. 1 of the Charter. Same-sex survivors were granted a constitutional 
exemption from ss. 60(2) and 72(1). Survivors were entitled to benefits retroactive to the later of 
the date of death of their partner and April 17, 1985, with interest. The Court of Appeal affirmed 
the finding that ss. 44(1.1) and 72(2) were unconstitutional, but held that ss. 60(2) and 72(1) did 
not infringe s. 15(1). Sections 44(1.1) and 72(2) were struck down, leaving a same-sex surviving 
spouse entitled to survivor benefits subject only to the 12-month cap on arrears and the limitation 
on estate claims (as were all benefits claimants). 

Held: The appeal and cross-appeal should be dismissed. 

Per McLachlin C.J. and Binnie, LeBel, Deschamps, Abella and Rothstein JJ.: Essential to the 
question of differential treatment in the s. 15(1) analysis is the choice of comparator group. Under 
s. 44(1.1), the appropriate comparison is between same-sex and opposite-sex survivors whose 
partners died before January 1, 1998; under s. 72(2), it is between same-sex and opposite-sex 
survivors who applied for survivor's pensions between July 2000 and June 2001. To frame, as 
suggested by the government, the comparator group in terms of the express distinction made in 
ss. 44(1.1) and 72(2) between two groups of survivors of same-sex relationships, based on the 
date on which the relationship ended as a result of the death of one of the partners would be to 
miss the fundamental reason for the 2000 CPP amendments - namely, to remedy unequal 
treatment between same-sex and opposite-sex couples. Here, the Court of Appeal was right to 
conclude that ss. 44(1.1) and 72(2) infringe s. 15(1) of the Charter. Both provisions treat same
sex survivors differently from their comparator group; sexual orientation is recognized as an 
analogous ground of discrimination under s. 15(1), and the differential treatment discriminated in 
a substantive sense. [para. 24] [paras. 37-38] [para. 60] 

Section 44(1.1) is not saved under s. 1 of the Charter. In an appropriate case, the matching of 
benefits conferred under the CPP with obligations imposed on same-sex partners under other 
legislation may be a pressing and substantial objective of limits on the extension of social benefit 
legislation as there are complex relationships between income tax credits, pensions, supplements 
and other entitlements, often based on conjugal relationships. It is not enough, however, to only 
make general reference to these relationships. There must be an explanation supported by 
relevant evidence as to what those relationships are, why they are relevant and why they justify 
the limit on the Charter right that has been found to be violated. In the absence of such evidence 
in this case, matching cannot be considered to be a pressing and substantial objective of s. 44 
(1.1). The absence of evidence also precludes a finding of rational connection between s. 44(1.1) 
and its objective and of minimal impairment of a Charter right. [para. 47] [paras. 52-54] 

Likewise, the government has failed to establish a s. 1 justification for s. 72(2). Where the issue is 
solely whether Charter relief claimants should be entitled to the same retroactive benefits 
expressly available to their comparator group, absent cost conSiderations, it is difficult to see how 
denial of these benefits has a pressing and substantial objective. Here, there is an absence of 
evidence of cost justifying the provision. In the circumstances, there is no rational connection 
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between s. 72(2) and its objective, nor does s. 72(2) minimally impair the Charter rights of the 
Hislop class. [paras. 65-66] 

With respect to s. 60(2) of the CPP, the estates of those survivors who died more than 12 months 
before the coming into force of the 2000 amendments do not have standing to claim a s. 15(1) 
Charter right on behalf of the deceased survivor. The use of the term "individual" in s. 15(1) was 
intentional and indicates that s. 15(1) applies to natural persons only. In the context in which the 
claim is made here, an estate is just a collection of assets and liabilities of a person who has died. 
It is not an individual and it has no dignity that may be infringed. Mr. Hislop's situation, however, 
is different. Although he died between the time his notice of appeal was filed in this Court and the 
hearing of this appeal, he obtained judgment while he was still alive. When a judg!1lent is 
obtained, the cause of action upon which the judgment is based is merged in the judgment. 
Therefore, where a party dies pending appeal, the appeal survives even if the original cause of 
action would not. Although s. 15(1) rights are personal, the constitutional issues raised here are 
issues of public importance. Given the public interest in ensuring that questions of law related to 
such rights be correctly decided, an appeal from a judgment raising such issues must be allowed 
to survive the party's death pending the appeal. Moreover, it is a long-standing principle of law 
that a litigant should not be prejudiced by an act of the court. Accordingly, the estate of any class 
member who was alive on the date that argument concluded in the Superior Court of Justice and 
who otherwise met the requirements under the CPP, is entitled to the benefit of this judgment. 
[paras. 71-77] 

Although the Hislop class frames its s. 72(1) argument as an adverse effect discrimination claim, 
what it is seeking is a retroactive Charter relief. Since such a relief is unavailable in this case, it is 
not necessary to undertake a s. 15(1) analysis in respect of s. 72(1). Because courts are 
adjudicative bodies that, in the usual course of things, are called upon to decide the legal 
consequences of past happenings, they generally grant remedies that are retroactive to the extent 
necessary to ensure that successful litigants will have the benefit of the ruling. However, where 
the law changes through judicial intervention, it may be appropriate for a court to limit the 
retroactive effect of its judgment. While a substantial change in the law is necessary, it is not 
sufficient to justify purely prospective remedies. Once the "substantial change" threshold is met, 
factors such as good faith reliance by governments, fairness to the litigants and the need to 
respect the constitutional role of legislatures must be considered to determine whether it is 
appropriate to limit the retroactive effect ofthe remedy. Here, the M. v. H. decision marked a 
departure from pre-existing jurisprudence on same-sex equality rights, and all the other relevant 
factors also weigh in favour of limiting retroactive relief. First, given the state of the jurisprudence 
prior to M. v. H., the exclusion of same-sex partners from the former CPP was based on a 
reasonable understanding of the state of s. 15(1) jurisprudence as it existed at the relevant time. 
Second, the government did not act in bad faith in failing to extend survivors' benefits to same
sex couples prior to M. v. H. Third, in seeking payment of arrears back as far as 1985, the Hislop 
class effectively overlooks the evolution in the jurisprudence of same-sex equality rights. Its claim 
for a retroactive remedy is tantamount to a claim for compensatory damages flowing from the 
underinclusiveness of the former CPP. Imposing that sort of liability on the government, absent 
bad faith, unreasonable reliance or conduct that is clearly wrong, would undermine the important 
balance between the protection of constitutional rights and the need for effective government that 
is struck by the general rule of qualified immunity. [para. 69] [para. 86] [paras. 99-100] [paras. 
107-117] 

With respect to ss. 44(1.1) and 72(2), the appropriate remedy under s. 52 of the Constitution Act, 
1982 is to strike down both provisions. Here, the extent of the inconsistency with the equality 
guarantee is co-extensive with the scope of these two provisions. As such, the inconsistency can 
be cured without distorting or interfering with the rest of the legislative scheme. A declaration that 
ss. 44(1.1) and 72(2) are of no force and effect is in keeping with the scheme and obvious 
purpose of the 2000 amendments to extend the survivors' benefit to same-sex survivors. Finally, a 
temporary suspension of the declaration of invalidity is not appropriate in the present case. 
Suspensions should only be used where striking down the legislation without enacting something 
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in its place would pose a danger to the public, threaten the rule of law or where it would result In 
the deprivation of benefits from deserving persons without benefiting the rights claimant. None of 
these factors are present here. As a result, a class member who was precluded by s. 44(1.1) or s. 
72(2) from receiving the survivor's benefit and who otherwise meets the eligibility requirements, 
will be entitled to payment of that benefit. The relevant date for the purpose of that payment is 
the date on which application was received or where no application was made because of the 
unconstitutional provisions, the date on which the statement of claim was filed. In no event are 
benefits payable in respect of a month prior to August 1999, which is the earliest month in 
respect of which a class member who applied for the survivor's benefit on the day the 2000 
amendments came into force could have been eligible. [paras. 121-123] [para. 134] 

Lastly, pre-judgment interest is available In the instant case. The CPP is silent on the issue of pre
judgment interest and cannot, as such, reasonably be interpreted as creating an exception to the 
entitlement created by s. 31 of the Crown Liability and Proceedings Act. [para. 135] 

PerBastarache J.: Retroactivity of a constitutional remedy granted under s. 52(1) of the 
Constitution Act, 1982 is generally the norm in our constitutional jurisprudence, and a decision to 
deny such remedy - and the Hislop class' challenge to s. 72(1) of the CPP in this case - should be 
based on the balancing of Interests that must take place in any claim for relief from an 
unconstitutional law. Reliance on the existence of a substantial change of law Is not an 
appropriate consideration in the context of Charter rights. Such an approach implies that these 
rights depend on judicial recognition of a new or newly recognized social environment for their 
genesis. By attaching importance to changing social conditions, it makes Charter rights dependent 
on how the majority of Canadians perceive the claimants' rights. Society's views of Charter 
claimants - especially in the context of vulnerable minorities - should not be a factor for 
determining whether a Charter right was part of the Constitution in 1985, or whether it sprung 
into existence later and thereby be a basis for denying retroactive relief. Our Constitution may 
change to correspond to new realities, but that does not mean that every time a new 
constitutional interpretation Is adopted or a previous decision is overturned that the fundamental 
rights and freedoms guaranteed in our Charter have changed or that new ones have been 
created. There is a difference between changes in constitutional interpretation and actual 
constitutional change. Even if the existence of a substantial change in the law was an appropriate 
threshold criterion, no such change actually occurred in this case. A review of the case law after 
1985 suggests that this Court did not upset established law when it handed down its decision in 
M. v. H. [para. 137] [para. 140] [paras. 143-147] [para. 157] 

The normal retroactive effect of judgments, however, may need to be tempered in certain 
circumstances in order to protect other legitimate interests. Reasonable reliance, good faith, 
fairness to litigants and Parliament's role are important considerations to be taken into account in 
deciding whether a retroactive constitutional remedy should be denied. Different considerations 
apply when deciding whether a suspended declaration of invalidity should be granted. A 
suspended declaration Is a valid measure when a declaration of invalidity would pose a danger to 
the publiC, threaten the rule of law, or deprive deserving persons of benefits without thereby 
benefiting the individual whose rights had been violated. A suspended declaration of invalidity is 
ultimately only a temporary limit on retroactivity; it does not determine whether governments are 
entitled to deny retroactive relief. It will not always be necessary to establish reasonable reliance 
in order to deny retroactive relief. In this case, given the state of the law pre-M. v. H., it would be 
more accurate to emphasize the fact that the government was acting in good faith in the face of 
jurisprudential uncertainty. Finally, the nature of the constitutional violation is not relevant to 
deciding whether to deny a retroactive remedy. Subject to these clarifications, there is general 
agreement with how the majority has applied the other factors to this case. [paras. 159-164] 
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81 The Constitution empowers courts to issue constitutional remedies with both retroactive and 
prospective effects: see, e.g., Schachter v. Canada, [1992] 2 S.C.R. 679, at p. 719. Section 24(1) 
of the Charter enables individuals who have had their Charter rights violated to seek redress for 
those past wrongs and "obtain such remedy as the court considers appropriate and just". Section 
24(1) may also, in some situations, enable the claimant to recover damages, which are 
necessarily retroactive: Schachter, at pp. 725-26 

82 Section 52(1) instructs courts to declare unconstitutional legislation of no force or effect. 
When a court issues a declaration of invalidity, it declares that, henceforth, the unconstitutional 
law cannot be enforced. The nullification of a law is thus prospective. However, s. 52(1) may also 
operate retroactively so far as the parties are concerned, reaching Into the past to annul the 
effects of the unconstitutional law: see, e.g., Miron v. Trudel, [1995] 2 S.C.R. 418. 

83 This Court has applied in many cases the "declaratory approach" to constitutional remedies, 
which implies that s. 52(1) remedies are often given retroactive effect. See, for example, Nova 
Scotia (Workers' Compensation Board) v. Martin, [2003] 2 S.C.R. 504, 2003 SCC 54, at para. 28, 
Gonthier J. On this view, s. 52(1) remedies are deemed to be fully retroactive because the 
legislature never had the authority to enact an unconstitutional law. In the words of Professor 
Hogg, a declaration of constitutional invalidity "involves the nullification of the law from the 
outset" (P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), vol. 2, at p. 55-2 (emphasis 
added). If the law was invalid from the outset, then any government action taken pursuant to that 
law is also invalid, and consequently, those affected by It have a right to redress which reaches 
back into the past. 

84 As mentioned above, the declaratory approach is derived from Blackstone's famous 
aphorism that judges do not create law but merely discover it: W. Blackstone, Commentaries on 
the Laws of England (1869), vol. 1, at pp. 59-60. It reflects a traditional and widespread 
understanding of the role of the judiciary in a democratic state governed by strong principles of 
separation of powers between courts, legislatures and executives. In this perspective, courts 
grant retroactive relief applying existing law or rediscovered rules which are deemed to have 
always existed. On the other hand, legislators fashion new laws for the future. 

85 Blackstone's declaratory approach has not remained unchallenged in modern law. 
Commentators and courts have pointed out that judges fulfill a legitimate law-making function. 
Judges do not merely declare law; they also make law. These critics argue that the Blackstone's 
view is a fiction as judges make law, especially in the common law world. See, e.g., Lord Reid, 
"The Judge as Law Maker" (1972), 12 J.S.P. T.L. 22. They say such a fiction should not be turned 
into an ironclad principle. 

86 However, this acknowledgement does not require abandoning Blackstone's declaratory 
approach altogether. The critique of the Blackstonian approach applies only to situations in which 
judges are fashioning new legal rules or principles and not when they are applying the existing 
law. In instances where courts apply pre-existing legal doctrine to a new set of facts, Blackstone's 
declaratory approach remains appropriate and remedies are necessarily retroactive. Because 
courts are adjudicative bodies that, in the usual course of things, are called upon to decide the 
legal consequences of past happenings, they generally grant remedies that are retroactive to the 
extent necessary to ensure that successful litigants will have the benefit of the ruling: see S. 
Choudhry and K. Roach, "Putting the Past Behind Us? Prospective Judicial and Legislative 
Constitutional Remedies" (2003), 21 S.C.L.R. (2d) 205, at pp. 211 and 218. There Is, however, an 
Important difference between saying that judicial decisions are generally retroactive and that they 
are necessarily retroactive. When the law changes through judicial Intervention, courts operate 
outside of the Blackstonlan paradigm. In those situations, It may be appropriate for the court to 
Issue a prospective rather than retroactive remedy. The question then becomes what kind of 
change and which conditions will justify the crafting of judicial prospective remedies. 

87 The House of Lords recently adopted this view in the course of its discussion of prospective 
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overruling In re Spectrum Plus Ltd. (in liquidation), [2005] 2 A.C. 680, [2005] UHKL 41. The 
words of Lord Nicholls of Birkenhead at para. 34 are particularly apt: 

[Blackstone's declaratory] theory Is still valid when applied to cases where a previous 
decision is overruled as wrong when given. Most overruling occurs on this basis. These 
cases are to be contrasted with [those] where the later decision represents a response 
to changes in social conditions and expectations. Then, on any view, the declaratory 
approach is inapt. In this context [this] approach has long been discarded. It is at 
odds with reality. 

88 Although Lord Nicholls' statement arose in the common law context, this Court has 
implicitly adopted a similar line of reasoning in constitutional law. Despite this Court's 
endorsement of the Blackstonian declaratory approach, In its development of the law of 
constitutional remedies, it has frequently seen fit to temper the retroactive effect of s. 52(1) 
remedies and adopt a position similar to that of Lord Nicholls. On occasion, this Court has 
expressly stated that the s. 52(1) remedy would "apply prospectively" only: Reference re 
Remuneration of Judges of the Provincial Court of Prince Edward Island, [1998] 1 S.C.R. 3, at 
para. 18. In that reference, the Court held that the provinces' remuneration scheme for provincial 
judges violated the right to a trial before an independent and impartial tribunal. In fashioning its 
remedy, the Court Side-stepped Blackstonian doctrine and provided for a "transition period of one 
year before th[e] requirement [took] effect" (para. 18). 

89 The use of the "transition period" after a finding of unconstitutionality is inconsistent with 
the declaratory approach. It keeps in force by judicial decision a law that was deemed never to 
have been of force or effect. Thus, the fact that this Court has occasionally prescribed transition 
periods, intended to give a s. 52(1) remedy prospective effect only, suggests that this Court is not 
wedded to the declaratory approach in all Charter cases. 

90 In another type of Situation, which arises more frequently, the Court has held that providing 
immediate and retroactive judicial remedies may be "inappropriate" when "doing so would create 

. a lacuna in the regime before Parliament would have a chance to act": R. v. Demers, [2004] 2 
S.C.R. 489, 2004 SCC 46, at para. 57. In such cases, the Court has temporarily suspended the 
declaration of invalidity of the unconstitutional legislation to avoid creating a "legal vacuum" or 
"legal chaos" before Parliament or the Legislature has the opportunity to enact something in place 
of the unconstitutional legislation: Reference re Manitoba Language Rights, [1985]1 S.C.R. 721, 
("Manitoba Language Rights Reference"), at p. 747; Schachter. In Schachter, this Court held that 
the suspended declaration of invalidity was appropriate when giving immediate retroactive effect 
to the Court's declaration of invalidity would (a) "pose a danger to the public"; (b) "threaten the 
rule of law"; or (c) "result in the deprivation of benefits from deserving persons", such as when 
the legislation was "deemed unconstitutional because of underinclusiveness rather than 
overbreadth": Schachter, at p. 719. 

91 Like transition periods and other purely prospective remedies, the suspended declaration of 
invalidity is not fully consistent with the declaratory approach. By suspending the declaration of 
invalidity, the Court allows the constitutional infirmity to continue temporarily so that the 
legislature can fix the problem. In other words, the Court extends the life of a law, which, on the 
Blackstonian view, never existed. 

92 Although if the legislature fails to comply with the Court's order within the period of 
suspension, the Court's declaration would apply retroactively, the purpose of a suspended 
declaration of invalidity can be to facilitate the legislature's function in crafting a prospective 
remedy. The temporal delay in striking down the law also has the effect of extending the life of an 
unconstitutional law. In such cases, to allow the claimants to recover concurrent retroactive relief 
would be at cross-purposes with the Court's decision to grant a suspended declaration of 
Invalidity: Schachter, at p. 720. 
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93 The determination of whether to limit the retroactive effect of as. 52(1) remedy and grant 
a purely prospective remedy will be largely determined by whether the Court is operating inside or 
outside the Blackstonian paradigm. When the Court is declaring the law as it has existed, then the 
Blackstonian approach is appropriate and retroactive relief should be granted. On the other hand, 
when a court is developing new law within the broad confines of the Constitution, it may be 
appropriate to limit the retroactive effect of its judgment. 

94 The approach which our Court has adopted in respect of the crafting of constitutional 
remedies also flows from its understanding of the process of constitutional interpretation, which 
the "living tree" metaphor neatly describes. From the time Lord Sankey L.C. used these words to 
characterize the nature of the Canadian Constitution, courts have relied on this expression to 
emphasize the ability of the Constitution to develop with our country (Edwards v. Attorney
General for Canada, [1930] A.C. 124 (P.C.), at p. 136). This Court has often stated that the 
Canadian Constitution should not be viewed as a static document but as an instrument capable of 
adapting with the times by way of a process of evolutionary interpretation, within the natural 
limits of the text, which "accommodates and addresses the realities of modern life": Reference re 
Same-Sex Marriage, [2004] 3 S.C.R. 698, 2004 SCC 79, at para. 22; see also Attorney General of 
Quebec v. Blaikie, [1979] 2 S.C.R. 1016, at p. 1029; Re Residential Tenancies Act, 1979, [1981] 
1 S.C.R. 714, at p. 723; Law Society of Upper Canada v. Skapinker, [1984] 1 S.C.R. 357, at p. 
365; Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at p. 155. 

95 It is true that the "living tree" doctrine is not wedded to a particular model of the judicial 
function. At times, its application may reflect the fact that, in a case, the Court is merely declaring 
the law of the country as It has stood and that a retroactive remedy is then generally appropriate. 
In other circumstances, its use recognizes that the law has changed, that the change must be 
acknowledged and that, from a given point in time, the new law or the new understanding of 
some legal principle will prevail. 

96 The question is no longer the legitimacy of prospective remedies, but rather when, why and 
how judges may rule prospectively or restrict the retroactive effect of their decisions in 
constitutional matters. The key question becomes the nature and effect of the legal change at 
issue in order to determine whether a prospective remedy is appropriate. The legitimacy of its use 
turns on the answer to this question. 

97 There must be change, but what kind of change will be enough? Given the often 
Incremental nature of changes in judge-made law in a common law system, the question is bound 
to raise difficulties. Various formulas have been suggested. For example, at a time when it 
appeared to be moving towards a broad recognition of prospective overruling, the U.S. Supreme 
Court relied on a notion of a "clear break with the past". The limitation on proactive remedies 
could be considered after litigants had established such a change (see United States v. Johnson, 
457 U.S. 537 (1982), at p. 549). 

98 On other occasions, the same court crafted different formulas. In an earlier case, in 1971, it 
relied on test which tended to look at both the nature of the change and of some of its 
consequences (Chevron Oil Co. v. Huson, 44 U.S. 97 (1971), at pp. 106-7). It identified three 
relevant considerations: 

First, the decision to be applied nonretroactively must establish a new principle of law, 
either by overruling clear past precedent on which litigants may have relied ... or by 
deciding an issue of first impression whose resolution was not clearly foreshadowed .... 
Second, it has been stressed that "we must ... weigh the merits and demerits in each 
case by looking to the prior history of the rule in question, its purpose and effect, and 
whether retrospective operation will further or retard its operation." ... Finally, we 
have weighed the inequity imposed by retroactive application, for "[w]here a decision 
of this Court could produce substantial inequitable results if applied retroactively, 
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there is ample basis in our cases for avoiding the 'injustice or hardship' by a holding of 
nonretroactivity. " 

See also: J. E. Fisch, "Retroactivity and Legal Change: an Equilibrium Approach" (1997), 110 
Harv. L. Rev. 1059, at pp. 1060-63i C. Sampford, Retrospectivity and the Rule of Law (2006), at 
pp. 211-12. 

99 Change in the law occurs In many ways. "Clear break with the past" catches some of its 
diversity. It can be best identified with those situations where, in Canadian law, the Supreme 
Court departs from its own jurisprudence by expressly overruling or implicitly repudiating a prior 
decision. Such clear situations would justify recourse to prospective remedies in a proper context. 
But other forms of substantial change may be as relevant, especially in constitutional 
adjudication, where courts must give content to broad, but previously undefined, rights, principles 
or norms. The definition of a yet undetermined standard or the recognition that a situation is now 
covered by a constitutional guarantee also often expresses a substantial change in the law. The 
right may have been there, but it finds an expression in a new or newly recognized technological 
or social environment. Such a legal response to these developments properly grounds the use of 
prospective remedies, when the appropriate circumstances are met. A substantial change in the 
law is necessary, not suffiCient, to justify purely prospective remedies. Hence, we must now turn 
to what else must be considered once legal change has been established. 

100 Although the list of such factors should not be considered as closed, some of them appear 
more clearly compelling. They may Include reasonable or in good faith reliance by governments 
(Miron, at para. 173i Mackin v. New Brunswick (Minister of Finance), [2002]1 S.C.R. 405, 2002 
SCC 13, at para. 78), or the fairness of the limitation of the retroactivity of the remedy to the 
litigants. Courts ought also consider whether a retroactive remedy would unduly interfere with the 
constitutional role of legislatures and democratic governments In the allocation of public resources 
(Benner, at para. 103i Schachter, at p. 710). 

101 A careful consideration of reliance interests is critical to this analytical process. Although 
legal mechanisms, such as the de facto doctrine, res judicata or the law of limitations, may 
mitigate the consequences of declaratory rulings in certain circumstances, they do not address 
every situation. Fully retroactive remedies might prove highly disruptive in respect of government 
action, which, on the basiS of settled or broadly held views of the law as it stood, framed budgets 
or attempted to design social programs. Persons and public authorities could then become liable 
under a new legal norm. Neither governments nor citizens could be reasonably assured of the 
legal consequences of their actions at the time they are taken. 

102 The strict declaratory approach also hardly appears reconcilable with the well established 
doctrine of qualified immunity in respect of the adoption of unconstitutional statutes which our 
Court applied, for example, in cases such as Mackini Guimond v. Quebec (Attorney General), 
[1996] 3 S.C.R. 347 . Where legislation is found to be invalid as a result of a judicial shift in the 
law, it will not generally be appropriate to impose liability on the government. As Gonthier J. 
wrote In Mackin, it is a general rule of public law that "absent conduct that is clearly wrong, in bad 
faith or an abuse of power, the courts will not award damages for the harm suffered as a result of 
the mere enactment or application of a law that Is subsequently declared to be 
unconstitutional" (para. 78). The rationale for this qualified immunity, which applies equally to 
actions for damages based on the general law of civil liability and to claims for damages under s. 
24(1) of the Charter, was aptly expressed by Gonthier J.: 

Thus, the government and its representatives are required to exercise their powers in 
good faith and to respect the "established and indisputable" laws that define the 
constitutional rights of individuals. However, if they act in good faith and without 
abusing their power under prevailing law and only subsequently are their acts found 
to be unconstitutional, they will not be liable. Otherwise, the effectiveness and 
efficiency of government action would be excessively constrained. Laws must be given 

http://autolink.quicklaw.comlQF/qf.php?qlink=qSEB%2BEtaqjxXKlOKePe2iFcIOzOM... 2010-02-25 



Canada (Attorney General) v. Hislop, [2007] S.C.J. No. 10 Page 5 of6 

their full force and effect as long as they are not declared invalid. Thus it is only in the 
event of conduct that is clearly wrong, in bad faith or an abuse of power that damages 
may be awarded .... [para. 79] 

The same principles will apply in respect of claims for retroactive benefits under s. 15 of the 
Charter. Whether framed as a remedy under s. 52 or s. 24(1), it may be tantamount to a claim 
for compensatory damages flowing from the underinclusiveness of the legislation. 

103 People generally conduct their affairs based on their understanding of what the law 
requires. Governments in this country are no different. Every law they passe or administrative 
action they take must be performed with an eye to what the Constitution requires. Just as 
ignorance of the law is no excuse for an individual who breaks the law, ignorance of the 
Constitution is no excuse for governments. But where a judicial ruling changes the existing law or 
creates new law, it may, under certain conditions, be inappropriate to hold the government 
retroactively liable. An approach to constitutional interpretation that makes it possible to identify, 
in appropriate cases, a point in time when the law changed, makes it easier to ensure that 
persons and legislatures who relied on the former legal rule while it prevailed will be protected. In 
this way, a balance is struck between the legitimate reliance interests of actors who make 
decisions based on a reasonable assessment of the state of the law at the relevant time on one 
hand and the need to allow constitutional jurisprudence to evolve over time on the other. 

104 Having regard to the above-mentioned criteria, it is possible to distinguish this case from 
some cases where fully retroactive remedies were granted. Miron provides an example of when it 
would not be appropriate for courts to limit the retroactive effect of as. 52(1) remedy. In Miron, 
the appellant was injured while a passenger in a vehicle driven by an uninsured driver. He made a 
claim for accident benefits against the Insurance policy of his unmarried partner but his claim was 
denied on the basis that the policy covered only legally married spouses. Writing for the majority, 
McLachlin J. (as she then was) held that the distinction based on marital status was discriminatory 
under s. 15(1) of the Charter. She concluded that retroactive reading up of the legislation was an 
appropriate remedy, which entitled the appellant to the retroactive benefit of his partner's 
insurance policy. 

105 In Miron, it would not have been appropriate for the Court to limit the retroactive effect of 
the remedy and grant a purely prospective remedy. First, the government did not meet the 
threshold factor of showing a substantial change from the existing law. As early as 1980, the 
Ontario Legislature was able to agree on a formula to extend death benefits to certain unmarried 
persons. And in 1981, in the context of the Ontario Human Rights Code, the Legislature agreed on 
a definition of "spouse" as the person to whom a person of the opposite sex is married or with 
whom the person is living in a conjugal relationship outside marriage. In other words, Ontario's 
vehicle insurance legislation was out of step with the evolving understanding of "spouse" as it 
existed in other Ontario statutes. Therefore, the Court's holding in Miron - that the vehicle 
insurance legislation's definition of spouse violated s. 15 - was not a substantial change from the 
existing law. To the contrary, it reflected an understanding of s. 15 of the Charter that was 
already understood by the Ontario Legislature in the context of the Ontario Human Rights Code 
and other provincial legislation. Because the finding of a s. 15 infringement in Miron did not 
represent a substantial change in the law, it would have been inappropriate to limit the retroactive 
effect of its decision. 

106 However, even if the government had succeeded in meeting the substantial change 
requirement, other factors militated against limiting the retroactive effect of the remedy. In 
reaching her conclusion, McLachlin J. drew support from three observations. First, she observed 
that the legislature had, since the accident occurred, amended the applicable legislation to include 
unmarried partners, thus allaying any concerns about interfering unduly with legislative 
objectives. The amended legislation provided "the best possible evidence of what the Legislature 
would have done had it been forced to face the problem the appellants raise[d]" (para. 180). 
Second, considerations of fairness to the successful litigant also weighed in favour of retroactivity, 
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as providing a retroactive remedy in this case was the only means of "cur[ing) an injustice which 
might otherwise go unremedied": ibid. Third, McLachlin J. noted that the distinction based on 
marital status was unreasonable, even at the time the impugned legislation was enacted (para. 
173). Because the Legislature ought to have known that the vehicle insurance legislation was out 
of step with a modern understanding of "spouse", it could not reasonably exclude common law 
spouses from insurance coverage. 

107 It should be noted that, in Miron, all of the factors discussed above - good faith reliance by 
governments, fairness to the litigants and the need to respect the constitutional role of 
legislatures - favoured a retroactive remedy. In a number of cases, however, these factors may 
pull in different directions, with some factors favouring a retroactive remedy and others favouring 
a purely prospective remedy. In such cases, once the "substantial change" threshold criterion is 
met, it may be appropriate to limit the retroactive effect of the remedy based on a balancing of 
these other factors. This balance must be struck on a case-by-case basis. 

108 A second situation that must be distinguished was considered by this Court in its recent 
judgment in Kingstreet Investments Ltd. v. New Brunswick (Department of Finance), 2007 SCC 1, 
wherein it held that taxes collected pursuant to an ultra vires regulation are recoverable by the 
taxpayer. The difference between the result in Kingstreet and the type of situation in the present 
case may be understood in terms of a basic distinction between cases involving moneys collected 
by the government and benefits cases. Where the government has collected taxes in violation of 
the Constitution, there can be only one possible remedy: restitution to the taxpayer. In contrast, 
where a scheme for benefits falls foul of the s. 15 guarantee of equal benefit under the law, we 
normally do not know what the legislature would have done had it known that its benefits scheme 
failed to comply with the Charter. In benefits cases, a range of options is open to government. 
The excluded group could simply be included in the existing benefit scheme as was the result in 
Tetreault-Gadoury v. Canada (Employment and Immigration Commission), [1991) 2 S.C.R. 22. It 
could also be Included in a modified benefit scheme, adopted by legislative amendments, as 
occurred in Schachter. Also, in Schachter, the Court alluded to the possibility of an elimination of 
the benefit (p. 702). In our political system, choosing between those options remains the domain 
of governments. This principle points towards limiting the retroactive effect of remedies in s. 15 
benefits cases in which the other above-mentioned criteria are met. 
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Heard: September 17-20 and November 9,2007. 
Judgment: November 29, 2007. 

(203 paras.) 

Aboriginal law - Aboriginal rights - Constitution Act, 1982, s. 35, recognition of existing 
aboriginal and treaty rights - Meaningful consultation - Application by petitioners pursuant to 
Judicial Review Procedure Act for an order prohibiting Minister from signing treaty with 
Tsawwassen First Nation dismissed - Minister's negotiation of treaty was not a power exercised 
pursuant to statute and accordingly Court did not have jurisdiction pursuant to JRPA - If Minister 
had duty to consult with petitioners before initialling treaty, Minister was justified in postponing 
consultation until final details of treaty and any potential infringement were known - Crown's 
duty was satisfied by providing notice at earlier stage of negotiations - There was still time for 
meaningful consultation to occur before implementation of treaty. 

Administrative law - Judicial review and statutory appeal - When available - Matters not subject 
to review - Application by petitioners pursuant to Judicial Review Procedure Act for an order 
prohibiting Minister from signing treaty with Tsawwassen First Nation dismissed - Minister's 
negotiation of treaty was not a power exercised pursuant to statute and accordingly Court did not 
have jurisdiction pursuant to JRPA to grant remedies sought. 

Application by petitioners pursuant to Judicial Review Procedure Act for an order prohibiting 
provincial Minister of Aboriginal Relations and Reconciliation from signing a treaty with 
Tsawwassen First Nation -- Treaty had been negotiated and initialled but certain steps remained 
to ratify and implement it -- Treaty contained non-derogation clause providing that treaty did not 
affect aboriginal rights or title, once proved, of any other aboriginal group not a party to treaty -
Petitioners argued that their first Nations had overlapping claims to aboriginal title and/or rights 
with the Tsawwassen, and they sought order of mandamus compelling Minister to consult with 
them, as Crown was constitutionally honour-bound to do, and where necessary to accommodate 
their aboriginal interests prior to ratification of treaty -- Tsawwasen had tried to negotiate directly 
with petitioners but petitioners were unresponsive -- Petitioners claimed it was Crown who had 
duty to consult with them directly -- Minister argued application was procedurally flawed in that it 
was brought under JRPA when Minister's negotiation of treaty was not a power exercised pursuant 
to statute, and accordingly Court had no jurisdiction -- Minister further argued that Crown did not 
have duty to consult and accommodate every overlapping claim before concluding a treaty or it 
could never finalize any treaty -- HELD: Application dismissed -- Court did not have jurisdiction 
pursuant to JRPA to grant remedies sought because in negotiating treaty, Minister was exercising 
either his prerogative powers or his natural person powers, neither of which were exercised 
pursuant to statute -- Appropriate remedy was to commence an action seeking a declaration, and 
if necessary interim relief -- Application could not be converted to an action at this point because 
Tsawwassen and Attorney General for Canada, both treaty signatories, had not been named as 
parties and although they had intervened, they had not had full opportunity to participate -
Crown had for many years had notice of petitioners' aboriginal territorial claims, but if it had a 
duty to consult before treaty was Inltalled, Crown was justified in postponing consultation until 
final details of treaty were known because until that stage, Crown was uncertain about any 
infringement -- Crown had a basic duty to provide notice to petitioners when treaty negotiation 
was at Agreement-in-Principle stage, which it did -- There was no persuasive evidence that treaty 
would cause irreparable harm to petitioners, particularly given non-derogation clause, and there 
was stili time for Crown and petitioners to engage in meaningful consultation before treaty was 
implemented -- While duty was on Crown to consult and accommodate, Tsawwassen could also 
reach resolution of overlap claims with other First Nations -- Minister had not breached his 
constitutional duties to petitioners. 

Statutes, Regulations and Rules Cited: 

Bill 40, the Tsawwassen First Nation Final Agreement Act, s. 4 
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77 In September, 1992, Canada, British Columbia, and the First Nations Summit agreed to a 
treaty process for resolving disputes over aboriginal rights and title in British Columbia. The 
process was based upon recommendations made by the British Columbia Claims Task Force 
(composed of representatives from British Columbia First Nations peoples, Canada, and the 
Province). That task force recommended at point no. 8 that "First Nations resolve issues related to 
overlapping traditional territories among themselves." 

78 The treaty process Is voluntary and open to all First Nations in the Province. A "First Nation" 
for the purpose of treaty negotiations under this process may be a band established under the 
Indian Act, R.S.C. 1985, c. 1-5, a traditional tribal organization according to a hereditary system, 
or a tribal council which may be a political alliance of bands or tribes. 

79 There are 195 Indian Act "bands" eligible for enrolment in the BC Treaty process. As of 
May 22, 2007, 108 bands were participating In treaty negotiations in the Province, representing 
approximately 55% of the eligible bands In the Province. 

80 The petitioners Tsawout, Tsartlip, and Pauquachin First Nations and the petitioners SFN are 
not In treaty negotiations. 

81 There are six stages to treaty negotiations under the BC Treaty process, they are as 
follows: 

STAGE 1: Submission of Statement of Intent to Negotiate a Treaty 

STAGE 2: Preparation for Negotiations 

STAGE 3: Negotiation of Framework Agreement 

STAGE 4: Negotiation of Agreement-In-Principle 

STAGE 5: Negotiation to Finalize a Treaty 

STAGE 6: Implementation of the Treaty 

82 The treaty negotiation process does not require a First Nation to prove, in the legal sense, 
its aboriginal rights and title. The process Is based on the assertion of the existence of aboriginal 
rights and title by the negotiating First Nation. This assertion is used by the Province for the 
purpose of identifying the interest or areas which the First Nation wishes to negotiate. There is no 
evaluation or assessment of whether the asserted ciaims are sufficient to meet the legal criteria 
for the proof of aboriginal rights and title. 

83 For the purpose of the treaty negotiation process, neither Canada nor British Columbia 
accepts or denies any First Nation's assertion of aboriginal rights or title. 

84 Under the British Columbia Treaty Process, the First Nations are allocated negotiation 
support funding. 

85 According to the affidavit of Bronwen Beedle, Chief Negotiator employed by the Ministry of 
Aboriginal Relations and Reconciliation and responsible for the TFN Treaty Table, at the outset of 
the treaty process, the parties determined that the most respectful way to address the resolution 
of overlap issues between First Nations was to ensure these Issues were addressed internally 
between the First Nations first. 
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172 As I have already said, It Is not possible at this time to make a preliminary assessment of 
the strength of the petitioners' claims to aboriginal title and rights, and therefore to Identify the 
infringement. In Haida, by comparison, the Haida people had a strong title and rights claim to all 
of Halda Gwaii. In Haida, the scope of the alleged infringement, the logging of the cedar, was 
easily defined. 

173 Similarly In Dene Tha' First Nation v. Canada (Minister of Environment), 2006 FC 
1354, [2007] 1 C.N.L.R. 1, Phelan J. found that the course of the proposed MacKenzie Valley 
Pipeline ran right through territory of the Dene Tha' as defined by Treaty 8, although not through 
a reserve, and thus the potential infringement was easily defined. 

174 The Crown's constitutional obligation to consult is tied not only to knowledge of the 
asserted aboriginal claims of the petitioners, but also to knowledge that the Crown's activities 
may infringe those claims. 

175 The petitioners seem to argue that the duty to consult arises as soon as the Crown has 
knowledge of potentially overlapping territory between an aboriginal group with whom it Is· 
negotiating a treaty and another aboriginal group. 

176 I agree with the petitioners that the Crown has for many years had notice of the 
petitioners' asserted aboriginal territorial claims. 

177 But I do not agree this means that the honoLir of the Crown requires the Crown to 
suspend its treaty negotiations at every point that a proposed term of the treaty may impact 
another aboriginal group. While negotiations are ongoing, the Crown is uncertain about 
infringement. If there is a duty to consult during negotiations, what would be the content of the 
Crown's duty to consult with the aboriginal group claiming overlapping territory during the course 
of treaty negotiations? 
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Indexed as: 

Delgamuukw v. British Columbia 

Delgamuukw, also known as Earl Muldoe, suing on his own behalf 
and on behalf of all the members of the Houses of Delgamuukw 

and Haaxwi 
Gisday Wa, also known as Alfred Joseph, suing on his own 

behalf and on behalf of all the members of the House of Gisday 
Wai 

Nii Kyap, also known as Gerald Gunanoot, suing on his own 
behalf and on behalf of all the members of the House of Nii 

Kyapi 
Lelt, also known as Lloyd Ryan, suing on his own behalf and on 

behalf of all the members of the Houses of Lelt and Haak'wi 
Antgulilbix, also known as Mary Johnson, suing on her own 

behalf and on behalf of all the members of the House of 
Antguiii bixi 

Tenimgyet, also known as Arthur Matthews, Jr., suing on his 
own behalf and on behalf of all the members of the House of 

Tenimgyeti 
Goohlaht, also known as Lucy Namox, suing on her own behalf 

and on behalf of all the members of the Houses of Goohlaht 
and Sa moo hi 

Kliiyem Lax Haa, also known as Eva Sampson, suing on her own 
behalf and on behalf of all the members of the Houses of 

Kliiyem Lax Haa and Wii'mugulsxwi 
Gwis Gyen, also known as Stanley Williams, suing on his own 
behalf and on behalf of all the members of the House of Gwis 

Gyeni 
Kweese, also known as Florence Hall, suing on her own behalf 

and on behalf of all the members of the House of Kweesei 
Djogaslee, also known as Walter Wilson, suing on his own 

behalf and on behalf of all the members of the House of 
Djogasleei 

Gwagl'lo, also known as Ernest Hyzims, suing on his own behalf 
and on behalf of all the members of the Houses of Gwagl'lo and 

DuubisxWi 
Gyolugyet, also known as Mary McKenzie, suing on her own 

behalf and on behalf of all the members of the House of 
Gyolugyeti 

Gyetm Galdoo, also known as Sylvester Green, suing on his own 
behalf and on behalf of all the members of the Houses of Gyetm 

Galdoo and Wii'Goob'li 
Haak Asxw, also known as Larry Wright, suing on his own behalf 

and on behalf of all the members of the House of Haak ASXWi 
Geel, also known as Walter Harris, suing on his own behalf and 
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on behalf of all the members of the House of Geel; 
Haalus, also known as Billy Morrison, suing on his own behalf 

and on behalf of all the members of the House of Haalus; 
Wii Hlengwax, also known as Herbert Burke, suing on his own 

behalf and on behalf of all the members of the House of Wii 
Hlengwax; 

Luutkudziiwus, also known as Ben McKenzie, Sr., suing on his 
own behalf and on behalf of all the members of the House of 

Luutkudziiwus; 
Ma'uus, also known as Jeffrey Harris, Jr., suing on his own 

behalf and on behalf of all the members of the House of 
Ma'uus; 

Miluu Lak, also known as Alice Jeffery, suing on her own 
behalf and on behalf of all the members of the Houses of Miluu 

Lak and Haiwas; 
Nika Teen, also known as James Woods, suing on his own behalf 

and on behalf of all the members of the House of Nika Teen; 
Skiik'm Lax Ha, also known as John Wilson, suing on his own 

behalf and on behalf of all the members of the House of 
Skiik'm Lax Ha; 

Wii Minosik, also known as Robert Stevens, suing on his own 
behalf and on behalf of all the members of the House of Wii 

Minosik; 
Gwinin Nitxw, also known as Solomon Jack, suing on his own 

behalf and on behalf of all the members of the House of Gwinin 
Nitxw; 

Gwoimt, also known as Kathleen Wale, suing on her own behalf 
and on behalf of all the members of the Houses of Gwoimt and 

Tsabux; 
Luus, also known as Jeffrey Harris, suing on his own behalf 

and on behalf of all the members of the House of Luus; 
Niist, also known as David Blackwater, suing on his own behalf 

and on behalf of all the members of the Houses of Niist and 
Baskyelaxha; 

Spookw, also known as Steven Robinson, suing on his own behalf 
and on behalf of all the members of the Houses of Spookw and 

Yagosip; 
Wii Gaak, also known as Neil Sterritt, Sr., suing on his own 
behalf and on behalf of all the members of the House of Wii 

Gaak; 
Dawamuxw, also known as Charlie Clifford, suing on his own 

behalf and on behalf of all the members of the House of 
Dawamuxw; 

Gitludahl, also known as Peter Muldoe, suing on his own behalf 
and on behalf of all the members of the Houses of Gitludahl 

and Wiigyet; 
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Guxsan, also known as Herbert Wesley, suing on his own behalf 
and on behalf of all the members of the House of Guxsan; 

Hanamuxw, also known as Joan Ryan, suing on her own behalf and 
on behalf of all the members of the House of Hanamuxw; 

Yal, also known as George Turner, suing on his own behalf and 
on behalf of all the members of the House of Yal; 

Gwiiyeehl, also known as Chris Sku Ish, suing on his own behalf 
and on behalf of all the members of the House of Gwiiyeehl; 

Sakxum Higookx, also known as Vernon Smith, suing on his own 
behalf and on behalf of all the members of the House of Sakxum 

Higookx; 
Ma Deek, also known as James Brown, suing on his own behalf 

and on behalf of all the members of the House of Ma Deek; 
Woos, also known as Roy Morris, suing on his own behalf and on 

behalf of all the members of the House of Woos; 
Knedebeas, also known as Sarah Layton, suing on her own behalf 

and on behalf of all the members of the House of Knedebeas; 
Smogelgem, also known as Leonard George, suing on his own 

behalf and on behalf of all the members of the House of 
Smogelgem; 

Klo Urn Khun, also known as Patrick Pierre, suing-on his own 
behalf and on behalf of all the members of the House of Klo Urn 

Khun; 
Hag Wi! Negh, also known as Ron Mitchell, suing on his own 
behalf and on behalf of all the members of the House of Hag 

Wi! Negh; 
Wah Tah Keg'ht, also known as Henry Alfred, suing on his own 
behalf and on behalf of all the members of the House of Wah 

Tah Keg'ht; 
Wah Tah Kwets, also known as John Namox, suing on his own 
behalf and on behalf of all the members of the House of Wah 

Tah Kwets; 
Woosimlaxha, also known as Victor Mowatt, suing on his own 

behalf and on behalf of all the members of the House of 
Gutginuxw; 

Xxgogimlaxha, also known as Vernon Milton, suing on his own 
behalf and on behalf of all the members of the House of 

Xsgogimlaxha; 
Wiigyet, also known as Roy Wesley, suing on his own behalf and 

on behalf of all the members of the House of Wiigyet; 
Wii Elaast, also known as Jim Angus, Jr., suing on his own 

behalf and on behalf of all the members of the Houses of Wii 
Elaast and Amagyet; 

Gaxsbgabaxs, also known as Gertie Watson, suing on her own 
behalf and on behalf of all the members of the House of 

Gaxsbgabaxs; 
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Wigetimschol, also known as Dan Michell, suing on his own 
behalf and on behalf of all the members of the House of Namox 

appellants, respondents on the cross-appeal; 
v. 

Her Majesty The Queen in Right of the Province of British 
Columbia, respondent, appellant on the cross-appeal, and 

The Attorney General of Canada, respondent, and 
The First Nations Summit, the Musqueam Nation et al., 

Delbert Guerin, Gail Y. Sparrow, lim Kew, Larry Grant, Leona 
M. Sparrow, Mary Charles, Myrtle McKay, Nolan Charles, Susan 

A. Point, Chief George Guerin 
Cattlemen's Association et al., 

B.C. Chamber of Commerce, B.C. Wildlife Federation, Business 
Council of British Columbia, Council of Tourist Associations, 

Fisheries Council of British Columbia, Guideoutfitters 
Association of British Columbia, Mining Association of British 

Columbia, Pacific Fishermen's Defence Alliance 
Skeen a Cellulose Inc., Alcan Aluminum Ltd., interveners. 

[1997] 3 S.C.R. 1010 

[1997] S.C,J. No. 108 

File No.: 23799. 

Supreme Court of Canada 

1997: June 16, 17/1997: December 11. 

Present: Lamer C.l. and La Forest, L'Heureux-Dube, Sopinka,* 
Cory, McLachlin and Major ll. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

* Sopinka J. took no part in this judgment. 

Constitutional law - Aboriginal rights - Aboriginal land title - Claim made for large tract -
Content of aboriginal title - How aboriginal title protected by s. 35(1) of Constitution Act, 1982 -
What required to prove aboriginal title - Whether claim to self-government made out - Whether 
province could extinguish aboriginal rights after 1871, either under own jurisdiction or through the 
operation of s. 88 of the Indian Act (incorporating provincial laws of general application by 
reference) - Constitution Act, 1982, s. 35(1) - Indian Act, R.S.C., 1985, c. I-5, s. 88. 

Constitutional law - Aboriginal rights - Aboriginal land title - Evidence - Oral history and native 
law and tradition - Weight to be given evidence - Ability of Court to interfere with trial judge's 
factual findings. 

Courts - Procedure - Land claims - Aboriginal title and self-government - Claim altered but no 
formal amendments to pleadings made - Whether pleadings precluded the Court from 
entertaining claims. 

The appellants, all Gitksan or Wet'suwet'en hereditary chiefs, both individually and on behalf of 
their "Houses", claimed separate portions of 58,000 square kilometres In British Columbia. For the 
purpose of the claim, this area was divided into 133 individual territories, claimed by the 71 
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Houses. This represents all of the Wet'suwet'en people, and all but 12 of the Gitksan Houses. 
Their claim was originally for "ownership" of the territory and "jurisdiction" over it. (At this Court, 
this was transformed into, primarily, a claim for aboriginal title over the land in question.) British 
Columbia counterclaimed for a declaration that the appellants have no right or interest in and to 
the territory or alternatively, that the appellants' cause of action ought to be for compensation 
from the Government of Canada. 

At trial, the appellants' claim was based on their historical use and "ownership" of one or more of 
the territories. In addition, the Gitksan Houses have an "adaawk" which is a collection of sacred 
oral tradition about their ancestors, histories and territories. The Wet'suwet'en each have a 
"kungax" which is a spiritual song or dance or performance which ties them to their land. Both of 
these were entered as evidence on behalf of the appellants. The most significant evidence of 
spiritual connection between the Houses and their territory was a feast hall where the Gitksan and 
Wet'suwet'en people tell and retell their stories and identify their territories to remind themselves 
of the sacred connection that they have with their lands. The feast has a ceremonial purpose but 
is also used for making important decisions. 

The trial judge did not accept the appellants' evidence of oral history of attachment to the land. 
He dismissed the action against Canada, dismissed the plaintiffs' claims for ownership and 
jurisdiction and for aboriginal rights in the territory, granted a declaration that the plaintiffs were 
entitled to use unoccupied or vacant land subject to the general law of the province, dismissed 
the claim for damages and dismissed the province's counterclaim. No order for costs was made. 
On appeal, the original claim was altered in two different ways. First, the claims for ownership and 
jurisdiction were replaced with claims for aboriginal title and self-government, respectively. 
Second, the individual claims by each House were amalgamated into two communal claims, one 
advanced on behalf of each nation. There were no formal amendments to the pleadings to this 
effect. The appeal was dismissed by a majority of the Court of Appeal. 

The principal issues on the appeal, some of which raised a number of sub-issues, were as follows: 
(1) whether the pleadings precluded the Court from entertaining claims for aboriginal title and 
self-government; (2) what was the ability of this Court to interfere with the factual findings made 
by the trial judge; (3) what is the content of aboriginal title, how is it protected by s. 35(1) of the 
Constitution Act, 1982, and what is required for its proof; (4) whether the appellants made out a 
claim to self-government; and, (5) whether the province had the power to extinguish aboriginal 
rights after 1871, either under its own jurisdiction or through the operation of s. 88 of the Indian 
Act. 

Held: The appeal should be allowed in part and the cross-appeal should be dismissed. 

Whether the Claims Were Properly Before the Court 

Per Lamer C,J. and Cory, McLachlin, and Major JJ.: The claims were properly before the Court. 
Although the pleadings were not formally amended, the trial judge did allow a de facto 
amendment to permit a claim for aboriginal rights other than ownership and jurisdiction. The 
respondents did not appeal this de facto amendment and the trial judge's decision on this point 
must accordingly stand. 

No amendment was made with respect to the amalgamation of the individual claims brought by 
the individual Gitksan and Wet'suwet'en Houses into two collective claims, one by each nation, for 
aboriginal title and self-government. The collective claims were simply not in issue at trial and to 
frame the case on appeal in a different manner would retroactively deny the respondents the 
opportunity to know the appellants' case. 

A new trial is necessary. First, the defect in the pleadings prevented the Court from conSidering 
the merits of this appeal. The parties at a new trial would decide whether any amendment was 
necessary to make the pleadings conform with the other eVidence. Then, too, appellate courts, 
absent a palpable and overriding error, should not substitute their own findings of fact even when 
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the trial judge misapprehended the law which was applied to those facts. Appellate intervention is 
warranted, however, when the trial court fails to appreciate the evidentiary difficulties inherent in 
adjudicating aboriginal claims when applying the rules of evidence and Interpreting the evidence 
before it. 

Per La Forest and L'Heureux-Dube JJ.: The amalgamation of the appellants' individual claims 
technically prevents a consideration of the merits. However, there is a more substantive problem 
with the pleadings. The appellants sought a declaration of "aboriginal title" but attempted, in 
essence, to prove that they had complete control over the territory. It follows that what the 
appellants sought by way of declaration and what they set out to prove by way of the evidence 
were two different matters. A new trial should be ordered. 

McLachlin J. was in substantial agreement. 

The Ability of the Court to Interfere with the Trial Judge's Factual Findings 

Per Lamer C,J. and Cory, McLachlin and Major JJ.: The factual findings made at trial could not 
stand because the trial judge's treatment of the various kinds of oral histories did not satisfy the 
principles laid down in R. v. Van der Peet. The oral histories were used in an attempt to establish 
occupation and use of the disputed territory which is an essential requirement for aboriginal title. 
The trial judge refused to admit or gave no independent weight to these oral histories and then 
concluded that the appellants had not demonstrated the requisite degree of occupation for 
"ownership". Had the oral histories been correctly assessed, the conclusions on these issues of 
fact might have been very different. 

The Content of Aboriginal Title, How It Is Protected by s. 35(1) of the Constitution Act, 1982, and 
the ReqUirements Necessary to Prove It 

Per Lamer C,J. and Cory, McLachlin and Major JJ.: Aboriginal title encompasses the right to 
exclusive use and occupation of the land held pursuant to that title for a variety of purposes, 
which need not be aspects of those aboriginal practices, customs and traditions which are integral 
to distinctive aboriginal cultures. The protected uses must not be irreconcilable with the nature of 
the group's attachment to that land. 

Aboriginal title is sui generls, and so distinguished from other proprietary Interests, and 
characterized by several dimensions. It is inalienable and cannot be transferred, sold or 
surrendered to anyone other than the Crown. Another dimension of aboriginal title is its sources: 
its recognition by the Royal Proclamation, 1763 and the relationship between the common law 
which recognizes occupation as proof of possession and systems of aboriginal law pre-existing 
assertion of British sovereignty. Finally, aboriginal title is held communally. 

The exclusive right to use the land is not restricted to the right to engage in activities which are 
aspects of aboriginal practices, customs and traditions integral to the claimant group's distinctive 
aboriginal culture. Canadian jurisprudence on aboriginal title frames the "right to occupy and 
possess" in broad terms and, significantly, Is not qualified by the restriction that use be tied to 
practice, custom or tradition. The nature of the Indian interest in reserve land which has been 
found to be the same as the interest in tribal lands is very broad and incorporates present-day 
needs. Finally, aboriginal title encompasses minerai rights and lands held pursuant to aboriginal 
title should be capable of exploitation. Such a use is certainly not a traditional one. 

The content of aboriginal title contains an inherent limit in that lands so held cannot be used in a 
manner that is irreconcilable with the nature of the claimants' attachment to those lands. This 
inherent limit arises because the relationship of an aboriginal community with its land should not 
be prevented from continuing into the future. Occupancy is determined by reference to the 
activities that have taken place on the land and the uses to which the land has been put by the 
particular group. If lands are so occupied, there will exist a special bond between the group and 
the land in question such that the land will be part of the definition of the group's distinctive 
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culture. Land held by virtue of aboriginal title may not be alienated because the land has an 
inherent and unique value in itself, which is enjoyed by the community with aboriginal title to it. 
The community cannot put the land to uses which would destroy that value. Finally, the 
importance of the continuity of the relationship between an aboriginal community and its land, 
and the non-economic or inherent value of that land, should not be taken to detract from the 
possibility of surrender to the Crown in exchange for valuable consideration. On the contrary, the 
idea of surrender reinforces the conclusion that aboriginal title is limited. If aboriginal peoples 
wish to use their lands in a way that aboriginal title does not permit, then they must surrender 
those lands and convert them Into non-title lands to do so. 

Aboriginal title at common law was recognized well before 1982 and Is accordingly protected in its 
full form by s. 35(1). The constitutionalization of common law aboriginal rights, however, does not 
mean that those rights exhaust the content of s. 35(1). The existence of an aboriginal right at 
common law is suffiCient, but not necessary, for the recognition and affirmation of that right by s. 
35(1). 

Constitutionally recognized aboriginal rights fall along a spectrum with respect to their degree of 
connection with the land. At the one end are those aboriginal rights which are practices, customs 
and traditions integral to the distinctive aboriginal culture of the group claiming the right but 
where the use and occupation of the land where the activity is taking place is not sufficient to 
support a claim of title to the land. In the middle are activities which, out of necessity, take place 
on land and indeed, might be intimately related to a particular piece of land. Although an 
aboriginal group may not be able to demonstrate title to the land, it may nevertheless have a 
site-specific right to engage in a particular activity. At the other end of the spectrum is aboriginal 
title itself which confers more than the right to engage in site-specific activities which are aspects 
of the practices, customs and traditions of distinctive aboriginal cultures. Site-specific rights can 
be made out even if title cannot. Because aboriginal rights can vary with respect to their degree 
of connection with the land, some aboriginal groups may be unable to make out a claim to title, 
but will nevertheless possess aboriginal rights that are recognized and affirmed by s. 35(1), 
including site-specific rights to engage in particular activities. 

Aboriginal title is a right to the land itself. That land may be used, subject to the inherent 
limitations of aboriginal title, for a variety of activities, none of which need be individually 
protected as aboriginal rights under s. 35(1). Those activities are parasitic on the underlying title. 
Section 35(1), since its purpose is to reconcile the prior presence of aboriginal peoples with the 
assertion of Crown sovereignty, must recognize and affirm both aspects of that prior presence -
first, the occupation of land, and second, the prior social organization and distinctive cultures of 
aboriginal peoples on that land. 

The test for the Identification of aboriginal rights to engage in particular activities and the test for 
the identification of aboriginal title, although broadly Similar, are distinct in two ways. First, under 
the test for aboriginal title, the requirement that the land be integral to the distinctive culture of 
the claimants is subsumed by the requirement of occupancy. Second, whereas the time for the 
identification of aboriginal rights is the time of first contact, the time for the Identification of 
aboriginal title is the time at which the Crown asserted sovereignty over the land. 

In order to establish a claim to aboriginal title, the aboriginal group asserting the claim must 
establish that it occupied the lands in question at the time at which the Crown asserted 
sovereignty over the land subject to the title. In the context of aboriginal title, sovereignty is the 
appropriate time period to consider for several reasons. First, from a theoretical standpOint, 
aboriginal title arises out of prior occupation of the land by aboriginal peoples and out of the 
relationship between the common law and pre-existing systems of aboriginal law. Aboriginal title 
is a burden on the Crown's underlying title. The Crown, however, did not gain this title until it 
asserted sovereignty and it makes no sense to speak of a burden on the underlying title before 
that title existed. Aboriginal title crystallized at the time sovereignty was asserted. Second, 
aboriginal title does not raise the problem of distinguishing between distinctive, integral aboriginal 
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practices, customs and traditions and those influenced or introduced by European contact. Under 
common law, the act of occupation or possession is sufficient to ground aboriginal title and it is 
not necessary to prove that the land was a distinctive or integral part of the aboriginal society 
before the arrival of Europeans. Finally, the date of sovereignty Is more certain than the date of 
first contact. 

Both the common law and the aboriginal perspective on land should be taken into account in 
establishing the proof of occupancy. At common law, the fact of physical occupation is proof of 
possession at law, which in turn will ground title to the land. Physical occupation may be 
established in a variety of ways, ranging from the construction of dwellings through cultivation 
and enclosure of fields to regular use of definite tracts of land for hunting, fishing or otherwise 
exploiting its resources. In considering whether occupation sufficient to ground title is established, 
the group's size, manner of life, material resources, and technological abilities, and the character 
of the lands claimed must be taken into account. Given the occupancy requirement, it was not 
necessary to include as part of the test for aboriginal title whether a group demonstrated a 
connection with the piece of land as being of central significance to its distinctive culture. 
Ultimately, the question of physical occupation is one of fact to be determined at trial. 

If present occupation is relied on as proof of occupation pre-sovereignty, there must be a 
continuity between present and pre-sovereignty occupation. Since conclusive evidence of pre
sovereignty occupation may be difficult, an aboriginal community may provide evidence of present 
occupation as proof of pre-sovereignty occupation in support of a claim to aboriginal title. An 
unbroken chain of continuity need not be established between present and prior occupation. The 
fact that the nature of occupation has changed would not ordinarily preclude a claim for aboriginal 
title, as long as a substantial connection between the people and the land is maintained. The only 
limitation on this principle might be that the land not be used in ways which are inconsistent with 
continued use by future generations of aborlglnals. 

At sovereignty, occupation must have been exclusive. This requirement flows from the definition 
of aboriginal title itself, which is defined in terms of the right to exclusive use and occupation of 
land. The test must take into account the context of the aboriginal society at the time of 
sovereignty. The requirement of exclusive occupancy and the possibility of joint title can be 
reconciled by recognizing that joint title can arise from shared exclusivity. As well, shared, non
exclusive aboriginal rights short of aboriginal title but tied to the land and permitting a number of 
uses can be established if exclusivity cannot be proved. The common law should develop to 
recognize aboriginal rights as they were recognized by either de facto practice or by aboriginal 
systems of governance. 

Per La Forest and L'Heureux-Dube JJ.: "Aboriginal title" is based on the continued occupation and 
use of the land as part of the aboriginal peoples' traditional way of life. This sui generis interest is 
not equated with fee simple ownership; nor can it be described with reference to traditional 
property law concepts. It is personal in that it is generally inalienable except to the Crown and, in 
dealing with this interest, the Crown is subject to a fiduciary obligation to treat the aboriginal 
peoples fairly. There is reluctance to define more precisely the right of aboriginal peoples to live 
on their lands as their forefathers had lived. 

The approach to defining the aboriginal right of occupancy is highly contextual. A distinction must 
be made between (1) the recognition of a general right to occupy and possess ancestral lands and 
(2) the recognition of a discrete right to engage in an aboriginal activity in a particular area. The 
latter has been defined as the traditional use, by a tribe of Indians, that has continued from pre
contact times of a particular area for a particular purpose. By contrast, a general claim to occupy 
and possess vast tracts of territory is the right to use the land for a variety of activities related to 
the aboriginal society's habits and mode of life. As well, in defining the nature of "aboriginal title", 
reference need not be made to statutory provisions and regulations dealing with reserve lands. 

In defining the nature of "aboriginal title", reference need not be made to statutory provisions and 
regulations dealing specifically with reserve lands. Though the interest of an Indian band in a 
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reserve has been found to be derived from, and to be of the same nature as, the interest of an 
aboriginal society in its traditional tribal lands, it does not follow that specific statutory provisions 
governing reserve lands should automatically apply to traditional tribal lands. 

The "key" factors for recognizing aboriginal rights under s. 35(1) are met in the present case. 
First, the nature of an aboriginal claim must be identified precisely with regard to particular 
practices, customs and traditions. When dealing with a claim of "aboriginal title", the court will 
focus on the occupation and use of the land as part of the aboriginal society's traditional way of 
life. 

Second, an aboriginal society must specify the area that has been continuously used and occupied 
by identifying general boundaries. Exclusivity means that an aboriginal group must show that a 
claimed territory is indeed its ancestral territory and not the territory of an unconnected aboriginal 
society. It is possible that two or more aboriginal groups may have occupied the same territory 
and therefore a finding of joint occupancy would not be precluded. 

Third, the aboriginal right of possession is based on the continued occupation and use of 
traditional tribal lands since the assertion of Crown sovereignty. However, the date of sovereignty 
may not be the only relevant time to consider. Continuity may still exist where the present 
occupation of one area is connected to the pre-sovereignty occupation of another area. Also, 
aboriginal peoples claiming a right of possession may provide evidence of present occupation as 
proof of prior occupation. Further, it Is not necessary to establish an unbroken chain of continuity. 

Fourth, if aboriginal peoples continue to occupy and use the land as part of their traditional way of 
life, the land is of central significance to them. Aboriginal occupancy refers not only to the 
presence of aboriginal peoples in villages or permanently settled areas but also to the use of 
adjacent lands and even remote territories used to pursue a traditional mode of life. Occupancy is 
part of aboriginal culture in a broad sense and is, therefore, absorbed in the notion of 
distinctiveness. The Royal Proclamation, 1763 supports this approach to occupancy. 

McLachlin J. was in substantial agreement. 

Infringements of Aboriginal Title: The Test of Justification 

Per Lamer C.J. and Cory, McLachlin and Major JJ.: Constitutionally recognized aboriginal rights are 
not absolute and may be infringed by the federal and provincial governments if the infringement 
(1) furthers a compelling and substantial legislative objective and (2) is consistent with the special 
fiduciary relationship between the Crown and the aboriginal peoples. The development of 
agriculture, forestry, mining and hydroelectric power, the general economic development of the 
interior of British Columbia, protection of the environment or endangered species, and the 
building of infrastructure and the settlement of foreign populations to support those aims, are 
objectives consistent with this purpose. Three aspects of aboriginal title are relevant to the second 
part of the test. First, the right to exclusive use and occupation of land is relevant to the degree of 
scrutiny of the infringing measure or action. Second, the right to choose to what uses land can be 
put, subject to the ultimate limit that those uses cannot destroy the ability of the land to sustain 
future generations of aboriginal peoples, suggests that the fiduciary relationship between the 
Crown and aboriginal peoples may be satisfied by the involvement of aboriginal peoples in 
decisions taken with respect to their lands. There is always a duty of consultation and, in most 
cases, the duty will be significantly deeper than mere consultation. And third, lands held pursuant 
to aboriginal title have an inescapable economic component which suggests that compensation is 
relevant to the question of justification as well. Fair compensation will ordinarily be required when 
aboriginal title is infringed. 

Per La Forest and L'Heureux-Dube JJ.: Rights that are recognized and affirmed are not absolute. 
Government regulation can therefore infringe upon aboriginal rights if it meets the test of 
justification under s. 35(1). The approach is highly contextual. 
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The general economic development of the interior of British Columbia, through agriculture, 
mining, forestry and hydroelectric power, as well as the related building of infrastructure and 
settlement of foreign populations, are valid legislative objectives that, in principle, satisfy the first 
part of the justification analysis. Under the second part, these legislative objectives are subject to 
accommodation of the aboriginal peoples' interests. This accommodation must always be in 
accordance with the honour and good faith of the Crown. One aspect of accommodation of 
"aboriginal title" entails notifying and consulting aboriginal peoples with respect to the 
development of the affected territory. Another aspect is fair compensation. 

McLachlin J. was in substantial agreement. 

Self-Government 

Per The Court: The errors of fact made by the trial judge, and the resultant need for a new trial, 
made it impossible for this Court to determine whether the claim to self-government had been 
made out. 

Extinguishment 

Per Lamer c.J. and Cory, McLachlin and Major JJ.: Section 91(24) of the Constitution Act, 1867 
(the federal power to legislate in respect of Indians) carries with it the jurisdiction to legislate in 
relation to aboriginal title, and by Implication, the jurisdiction to extinguish it. The ownership by 
the provincial Crown (under s. 109) of lands held pursuant to aboriginal title is separate from 
jurisdiction over those lands. Notwithstanding s. 91(24), provincial laws of general application 
apply proprio vigore to Indians and Indian lands. 

A provincial law of general application cannot extinguish aboriginal rights. First, a law of general 
application cannot, by definition, meet the standard "of clear and plain intention" needed to 
extinguish aboriginal rights without being ultra vires the province. Second, s. 91(24) protects a 
core of federal jurisdiction even from provincial laws of general application through the operation 
of the doctrine of interjurisdictional immunity. That core has been described as matters touching 
on "Indianness" or the "core of Indianness". 

Provincial laws which would otherwise not apply to Indians proprio vigore are allowed to do so by 
s. 88 of the Indian Act which incorporates by reference provincial laws of general application. This 
provision, however, does not "invigorate" provincial laws which are invalid because they are in 
relation to Indians and Indian lands. 

Per La Forest and L'Heureux-Dube JJ.: The province had no authority to extinguish aboriginal 
rights either under the Constitution Act, 1867 or by virtue of s. 88 of the Indian Act. 

McLachlin J. was in substantial agreement. 
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165 The general principles governing justification laid down in Sparrow, and 
embellished by Gladstone, operate with respect to infringements of aboriginal title. In 
the wake of Gladstone, the range of legislative objectives that can justify the 
infringement of aboriginal title is fairly broad. Most of these objectives can be traced to 
the reconciliation of the prior occupation of North America by aboriginal peoples with the 
assertion of Crown sovereignty, which entails the recognition that "distinctive aboriginal 
societies exist within, and are a part of, a broader social, political and economic 
community" (at para. 73). In my opinion, the development of agriculture, forestry, 
mining, and hydroelectric power, the general economic development of the interior of 
British Columbia, protection of the environment or endangered species, the building of 
infrastructure and the settlement of foreign populations to support those aims, are the 
kinds of objectives that are consistent with this purpose and, in principle, can justify the 
infringement of aboriginal title. Whether a particular measure or government act can be 
explained by reference to one of those objectives, however, is ultimately a question of 
fact that will have'to be examined on a case-by-case basis. 

169 Second, aboriginal title, unlike the aboriginal right to fish for food, has an 
inescapably economic aspect, particularly when one takes into account the modern uses 
to which lands held pursuant to aboriginal title can be put. The economic aspect of 
aboriginal title suggests that compensation Is relevant to the question of justification as 
well, a possibility suggested in Sparrow and which I repeated in Gladstone. Indeed, 
compensation for breaches of fiduciary duty are a well-established part of the landscape 
of aboriginal rights: Guerin. In keeping with the duty of honour and good faith on the 
Crown, fair compensation will ordinarily be required when aboriginal title is infringed. 
The amount of compensation payable will vary with the nature of the particular 
aboriginal title affected and with the nature and severity of the infringement and the 
extent to which aboriginal Interests were accommodated. Since the issue of damages 
was severed from the principal action, we received no submissions on the appropriate 
legal principles that would be relevant to determining the appropriate level of 
compensation of infringements of aboriginal title. In the circumstances, It is best that we 
leave those difficult questions to another day. 
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Aboriginal law - Aboriginal rights - Constitution Act, 1982, s. 35 recognition of existing 
aboriginal and treaty rights - Meaningful consultation - Appeal by the Ministers from decisions 
aI/owing the Dene Tha' First Nation's application for judicial review and refusing the Ministers' 
motion to stay the Federal Court proceedings - The decisions related to the design and creation 
of the regulatory and environmental review process for the Mackenzie Gas Pipeline - Appeal 
dismissed - The Court did not find any error warranting its intervention. 

Appeal by the Minister of Fisheries and Oceans, et al. from a decision allowing the Dene Tha' First 
Nations application for judicial review of decisions of the appellants relating to the design and 
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creation of the regulatory and environmental review process for the Mackenzie Gas Pipeline. The 
basis of the application was the allegation that the Ministers had failed to fulfill their obligations 
under s. 35 of the Constitution Act, 1982, to consult with the Dene Tha' In the creation of the 
process. In March 2006, a judgment was rendered dismissing a motion by the Ministers to stay 
the Federal Court proceedings. In November 2006, the Federal rendered a further judgment 
granting the application for judicial review. The Ministers appealed both judgments. 

HELD: Appeal dismissed. The first appeal was an appeal of a decision to dismiss the motion to 
stay the proceedings. As that decision was discretionary, the court would only intervene if the 
deciSion was based on an error of law or if the discretion was exercised erroneously, or if the 
judge had regard to irrelevant factors or failed to have regard to relevant factors. Applying those 
tests, there was no basis for intervention. With respect to the second appeal, there was no error 
of law, or any palpable and overriding error of fact. The case did not establish a new principle 
relating to the determination of when the duty to consult arose, or the content of the duty to 
consult. 

Statutes, Regulations and Rules Cited: 

Constitution Act, 1982, s. 35 

Counsel: 

Kirk N. Lambrecht, Q.C. and Christine Ashcroft, for the Appellant, Department of Justice. 

Robert Janes and Robert Freedman, for the Respondent, Dene Tha' First Nation. 

Mary Comeau and Ray Chartier, for the Respondent, Imperial Oil Resources Ventures Ltd. 

Andrew Hudson, for the Respondent, National Energy Board 

Thomas Rothwell, for the Intervener. 

http://autolink.quicklaw.comlQF /qf.php?qlink=bcs Y Ay Y161YNOhCPSqsvu YUlr9pUIK... 2010-02-25 



Dene Tha' First Nation v. Canada (Minister of Environment), [2008] F.C.J. No. 444 Page 1 of 1 

9 This case turns entirely on its own facts. Having regard to the evidence on the record, it was 
open to Justice Phelan to find as a fact that, given the unique importance of the Mackenzie Gas 
Pipeline, and the particular environmental and regulatory process under which the application for 
approval of the Mackenzie Gas Pipeline would be considered by the Joint Review Panel and the 
National Energy Board, the process itself had a potential impact on the rights of the Dene Tha'. It 
was also open to him to find as a fact that, at some point during the period from 2002 and 2004, 
it was sufficiently certain that there would be an application for approval of the Mackenzie Gas 
Pipeline that the obligation to consult was triggered. He was not required, as a matter of law, to 
conclude that no consultation obligation arose until the formal application for approval was filed. 
The test framed by the Supreme Court of Canada in the cases cited above does not dictate such a 
rigid or inflexible approach. 
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Indexed as: 

Guerin v. Canada 

Delbert Guerin, Joseph Becker, Eddie Campbell, Marg Charles, 
Gertrude Guerin and Gail Sparrow suing on their own behalf and 

on behalf of all the other members of the Musqueam Indian 
Band, Appellants; and 

Her Majesty The Queen, Respondent; and 
The National Indian Brotherhood, Intervener. 

[1984] 2 S.C.R. 335 

1984 CarsweliNat 813 

Supreme Court of Canada 

File No.: 17507. 

1983: June 13, 14/1984: November 1. 

Present: Laskin C.J.* and Ritchie, Dickson, Beetz, Estey, 
McIntyre, Chouinard, Lamer and Wilson JJ. 

ON APPEAL FROM THE FEDERAL COURT OF APPEAL 

* The Chief Justice took no part in the judgment. 

Indians - Reserve lands - Surrender - Lease entered by Crown on Band's behalf - Lease 
bearing little resemblance to terms approved at surrender meeting - Whether or not breach of 
fiduciary duty, breach of trust, or breach of agency - Indian Act, R.S.C. 1952. c. 149, s. 18(1} -
Trustee Act, R.S.B.C. 1960, c. 390, s. 98 (now R.S.B.C. 1979, c. 414). 

An Indian Band surrendered valuable surplus reserve lands to the Crown for lease to a golf club. 
The terms obtained by the Crown, however, were much less favourable than those approved by thE 
Band at the surrender meeting. The surrender document did not refer to the lease or disclose the 
terms approved by the Band. The Indian Affairs Branch officials did not return to the Band for its 
approval of the revised terms. Indeed, they withheld pertinent information from both the Band and 
an appraiser assessing the adequacy of the proposed rent. The trial judge found the Crown in 
breach of trust in entering the lease and awarded damages as of the date of the trial on the basis 
of the loss of income which might reasonably have been anticipated from other possible uses of the 
land. The Federal Court of Appeal set aside that judgment and dismissed a cross-appeal seeking 
more damages. 

Held: The appeal should be allowed. 

Per Dickson, Beetz, Chouinard and Lamer JJ.: The Indians' interest in their land is a pre-existing 
legal right not created by the Royal Proclamation of 1763, by s. 18(1) of the Indian Act, or by any 
other executive order or legislative provision. The nature of the Indians' interest is best 
characterized by its inalienability, coupled with the fact that the Crown is under an obligation to 
deal with the land on the Indians' behalf when the interest is surrendered. 

The nature of Indian title and the framework of the statutory scheme established for disposing of 
Indian land place upon the Crown an equitable obligation enforceable by the courts, to deal with 
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the land for the benefit of the Indians. Successive federal statutes including the present Indian 
Act provide for the general inalienability of Indian reserve land, except upon surrender to the 
Crown. The purpose of the surrender requirement is to interpose the Crown between the Indians 
and prospective purchasers or lessees of their land so as to prevent the Indians from being 
exploited. Through the confirmation in s. 18(1) of the Indian Act of the Crown's historic 
responsibility to protect the interests of the Indians in transactions with third parties, Parliament 
has conferred upon the Crown a discretion to decide for itself where the Indians' best interests lie. 
Where by statute, by agreement or perhaps by unilateral undertaking, one party has an obligation 
to act for the benefit of another, and that obligation carries with it discretionary power, the party 
thus empowered becomes a fiduciary. Equity will then supervise the relationship by holding him to 
the fiduciary's strict standard of conduct. 

Section 18(1) of the Indian Act confers upon the Crown a broad discretion in dealing with the 
surrendered land. In the present case, the document of surrender confirms this discretion in the 
clause conveying the land to the Crown. When, as here, an Indian Band surrenders its interest to 
the Crown, a fiduciary obligation takes hold to regulate the manner in which the Crown exercises 
its discretion in dealing with the land on the Indians' behalf. The Crown's agents promised the 
Band to lease the land in question on certain specified terms and then, after surrender, obtained a 
lease on different terms which was much less valuable. The Crown was not empowered by the 
surrender document to ignore the oral terms which the Band understood would be embodied in 
the lease. After the Crown' agents had induced the Band to surrender its land on the 
understanding that the land would be leased on certain terms, it would be unconscionable to 
permit the Crown simply to ignore these terms. Equity will not countenance unconscionable 
behaviour in a fiduciary whose duty Is that of utmost loyalty to his principal. In obtaining without 
consultation a much less valuable lease than that promised, the Crown breached the fiduciary 
obligation it owed to the Band and it must make good the loss suffered in consequence. The 
quantum of damages falls to be determined by analogy with principles of trust law. The trial judge 
considered all the relevant evidence and his judgment disclosed no error of principle: his award 
should therefore be adopted. 

The Band's action is not barred by either the Statute of limitations, R.S.B.C. 1960, c. 370, or the 
equitable doctrine of laches. 

Per Ritchie, McIntyre and Wilson JJ.:-- The Crown acted in breach of its fiduciary duty when It 
"barrelled ahead" with a lease unacceptable to its cestui que trust. The Crown owed a fiduciary 
duty -- not a mere political obligation -- to the Band arising from its control over the use to which 
reserve lands could be put. The Crown's discretion in deciding these uses was limited to those 
which were" ... for the benefit of the Band". This fiduciary duty, although recognized by s. 18(1), 
existed independently of the section. Although the limited nature of Indian title meant that the 
Crown was not a trustee of the lands themselves under s. 18(1) it did not preclude its owing a 
fiduciary duty to the Band with respect to their use. This fiduciary duty, upon surrender, 
crystallized into an express trust of the land for the purpose specified. 

While the surrender document was silent as to the terms of the lease the Crown was well aware of 
these terms and could not hide behind the language of its own document. 

Although there was a withholding of information by Indian Affairs personnel which amounted in 
the circumstances to equitable fraud, it did not, in the absence of dishonesty or moral turpitude, 
give rise to an action for deceit at common law or support a claim for punitive damages. It did, 
however, disentitle the Crown to relief for breach of trust under s. 98 of the Trustee Act. 

The lost opportunity to develop the land for a lengthy period was to be compensated as at the 
date of trial notwithstanding the fact that market values may have increased since the date of the 
breach. In equity, the presumption is that the Band would have wished to develop its land in the 
most advantageous way possible during the period covered by the unauthorized lease. The 
damage issue was properly approached on the basis of a lost opportunity for residential 
development and absent an error of principle, this Court should not interfere with the quantum of 

http://autolink.quicklaw.comlQF/qf.php?qlink=r60tORxlS2TWI3yfcWehbtMMgrSOXZ ... 2010-02-25 



Guerin v. Canada, [1984] 2 S.C.R. 335 Page 3 of3 

damages. There was no reason to interfere with the decision to refuse pre-judgment interest and 
to award post-judgment Interest at the statutory rate. 

Per Estey J. :-- The essence of an agent's position is that he is only an intermediary between two 
other parties. Here, an agency prescribed by Parliament existed and the agent (the Crown) was 
bound in all its actions to serve only the interest of the native population whose rights alone are 
the subject of the protective measures of the statute. That the agent and principal were 
prescribed by statute neither detracted in law from the agent's legal capacity to act as agent nor 
diminished the rights of the principal to call upon the agent to account for the performance of the 
mandate. Indeed, the principal was even more secure in his rights than in situations absent a 
statutorily prescribed agency, for, although the statute restricts the choice of agent, it nowhere 
protects the agent from the consequence in law of a breach of the agency. The damages awarded 
by the trial judge were in no way affected by ascribing the resultant rights in the plaintiff to a 
breach of agency. 
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98 The concept of fiduciary obligation originated long ago in the notion of breach of confidence, 
one of the original heads of jurisdiction in Chancery. In the present appeal its relevance is based 
on the requirement of a "surrender" before Indian land can be alienated. 

99 The Royal Proclamation of 1763 provided that no private person could purchase from the 
Indians any lands that the Proclamation had reserved to them, and provided further that all 
purchases had to be by and in the name of the Crown, in a public assembly of the Indians held by 
the governor or commander-in-chief of the colony in which the lands in question lay. As Lord 
Watson pointed out in St. Catherine's Milling, supra, at p. 54, this policy with respect to the sale 
or transfer of the Indians' interest in land has been continuously maintained by the British Crown, 
by the governments of the colonies when they became responsible for the administration of 
Indian affairs, and, after 1867, by the federal government of Canada. Successive federal statutes, 
predecessors to the present Indian Act, have all provided for the general inalienability of Indian 
reserve land except upon surrender to the Crown, the relevant provisions in the present Act being 
ss. 37-41. 

100 The purpose of this surrender requirement is clearly to interpose the Crown between the 
Indians and prospective purchasers or lessees of their land, so as to prevent the Indians from 
being exploited. This is made clear in the Royal Proclamation itself, which prefaces the provision 
making the Crown an intermediary with a declaration that "great Frauds and Abuses have been 
committed in purchasing Lands of the Indians, to the great Prejudice of our Interests, and to the 
great Dissatisfaction of the said Indians .... " Through the confirmation in the Indian Act of the 
historic responsibility which the Crown has undertaken, to act on behalf of the Indians so as to 
protect their interests in transactions with third parties, Parliament has conferred upon the Crown 
a discretion to decide for itself where the Indians' best interests really lie. This is the effect of s. 
18(1) ofthe Act. 

101 This discretion on the part of the Crown, far from ousting, as the Crown contends, the 
jurisdiction of the courts to regulate the relationship between the Crown and the Indians, has the 
effect of transforming the Crown's obligation into a fiduciary one. Professor Ernest Weinrib 
maintains in his article The Fiduciary Obligation (1975), 25 U.T.L.J. 1, at p. 7, that "the hallmark 
of a fiduciary relation is that the relative legal positions are such that one party is at the mercy of 
the other's discretion." Earlier, at p. 4, he puts the point in the following way: 

[Where there is a fiduciary obligation] there is a relation In which the principal's 
interests can be affected by, and are therefore dependent on, the manner in which the 
fiduciary uses the discretion which has been delegated to him. The fiduciary obligation 
Is the law's blunt tool for the control of this discretion. 

102 I make no comment upon whether this description is broad enough to embrace all 
fiduciary obligations. I do agree, however, that where by statute, agreement, or perhaps by 
unilateral undertaking, one party has an obligation to act for the benefit of another, and that 
obligation carries with it a discretionary power, the party thus empowered becomes a fiduciary. 
Equity will then supervise the relationship by holding him to the fiduciary's strict standard of 
conduct. 

103 It is sometimes said that the nature of fiduciary relationships is both established and 
exhausted by the standard categories of agent, trustee, partner, director, and the like. I do not 
agree. It is the nature of the relationship, not the specific category of actor involved that gives 
rise to the fiduciary duty. The categories of fiduciary, like those of negligence, should not be 
considered closed. See, e.g. Laskin v. Bache & Co. Inc. (1971),23 D.L.R. (3d) 385 (Ont.C.A.), at 
p. 392: Goldex Mines Ltd. v. Revill (1974), 7 O.R. 216 (Ont.C.A.), at p. 224. 

104 It should be noted that fiduciary duties generally arise only with regard to obligations 
originating in a private law context. Public law duties, the performance of which requires the 
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exercise of discretion, do not typically give rise to a fiduciary relationship. As the "political trust" 
cases indicate, the Crown is not normally viewed as a fiduciary in the exercise of its legislative or 
administrative function. The mere fact, however, that it is the Crown which is obligated to act on 
the Indians' behalf does not of itself remove the Crown's obligation from the scope of the fiduciary 
principle. As was pOinted out earlier, the Indians' interest in land is an independent legal interest. 
It is not a creation of either the legislative or executive branches of government. The Crown's 
obligation to the Indians with respect to that interest is therefore not a public law duty. While it is 
not a private law duty in the strict sense either, it is nonetheless in the nature of a private law 
duty. Therefore, in this sui generis relationship, it is not improper to regard the Crown as a 
fiduciary. 

105 Section 18(1) of the Indian Act confers upon the Crown a broad discretion in dealing with 
surrendered land. In the present case, the document of surrender, set out in part earlier in these 
reasons, by which the Musqueam Band surrendered the land at issue, confirms this discretion in 
the clause conveying the land to the Crown "in trust to lease ... upon such terms as the 
Government of Canada may deem most conducive to our Welfare and that of our people". When, 
as here, an Indian Band surrenders its interest to the Crown, a fiduciary obligation takes hold to 
regulate the manner in which the Crown exercises its discretion in dealing with the land on the 
Indians' behalf. 

106 I agree with Le Dain J. that before surrender the Crown does not hold the land In trust for 
the Indians. I also agree that the Crown's obligation does not somehow crystallize into a trust, 
express or implied, at the time of surrender. The law of trusts is a highly developed, specialized 
branch of the law. An express trust requires a settlor, a beneficiary, a trust corpus, words of 
settlement, certainty of object and certainty of obligation. Not all of these elements are present 
here. Indeed, there is not even a trust corpus. As the Smith decision, supra, makes clear, upon 
unconditional surrender the Indians' right in the land disappears. No property interest is 
transferred which could constitute the trust res, so that even if the other indicia of an express or 
implied trust could be made out, the basic requirement of a settlement of property has not been 
met. Accordingly, although the nature of Indian title coupled with the discretion vested in the 
Crown are sufficient to give rise to a fiduciary obligation, neither an express nor an implied trust 
arises upon surrender. 

107 Nor does surrender give rise to a constructive trust. As was said by this Court in Pettkus v. 
Becker, [1980] 2 S.C.R. 834, at p. 847, "The principle of unjust enrichment lies at the heart of the 
constructive trust." See also Rathweli v. Rathwell, [1978] 2S.C.R. 436. Any similarity between a 
constructive trust and the Crown's fiduciary obligation to the Indians is limited to the fact that 
both arise by operation of law; the former is an essentially restitutio nary remedy, while the latter 
is not. In the present case, for example, the Crown has in no way been enriched by the surrender 
transaction, whether unjustly or otherwise, but the fact that this is so cannot alter either the 
existence or the nature of the obligation which the Crown owes. 

108 The Crown's fiduciary obligation to the Indians is therefore not a trust. To say as much is 
not to deny that the obligation is trust-like in character. As would be the case with a trust, the 
Crown must hold surrendered land for the use and benefit of the surrendering Band. The 
obligation is thus subject to principles very similar to those which govern the law of trusts 
concerning, for example, the measure of damages for breach. The fiduciary relationship between 
the Crown and the Indians also bears a certain resemblance to agency, since the obligation can be 
characterized as a duty to act on behalf of the Indian Bands who have surrendered lands, by 
negotiating for the sale or lease of the land to third parties. But just as the Crown is not a trustee 
for the Indians, neither is it their agent; not only does the Crown's authority to act on the Band's 
behalf lack a basis in contract, but the Band is not a party to the ultimate sale on lease, as it 
would be if it were the Crown's principal. I repeat, the fiduciary obligation which is owed to the 
Indians by the Crown is sui generis. Given the unique character both of the Indians interest in 
land and of their historical relationship with the Crown, the fact that this is so should occasion no 
surprise. 
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109 The discretion which is the hallmark of any fiduciary relationship is capable of being 
considerably narrowed in a particular case. This is as true of the Crown's discretion vis-a-vis the 
Indians as it is of the discretion of trustees, agents, and other traditional categories of fiduciary. 
The Indian Act makes specific provision for such narrowing in ss. 18(1) and 38(2). A fiduciary 
obligation will not of course, be eliminated by the imposition of conditions that have the effect of 
restricting the fiduciary's discretion. A failure to adhere to the imposed conditions will simply itself 
be a prima facie breach of the obligation. In the present case both the surrender and the Order in 
Council accepting the surrender referred to the Crown's leasing the land on the Band's behalf. 
Prior to the surrender the Band had also been given to understand that a lease was to be entered 
into with the Shaughnessy Heights Golf Club upon certain terms, but this understanding was not 
incorporated into the surrender document itself. The effect of these so-called oral terms will be 
considered in the next section. 
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(65 paras.) 

Forests and forest products - Forest regulation - Licensing - Administrative law - Judicial 
review - Indians, Inuit and Mtis - Aboriginal rights. 

Application by the Haida Nation for judicial review of decisions by the Minister of Forests in 1981, 
1995 and 2000 to replace a tree farm license and to approve a transfer of the license from 
MacMillan Bloedel to Weyerhaeuser Company. The Haida Nation argued that in doing so, the 
Minister acted without jurisdiction. It now sought a declaration that the three replacements of the 
license as related to Block 6 were invalid. In the alternative, it sought orders in the nature of 
certiorari, quashing and setting aside the replacement licenses in 1995 and 2000. The area 
covered by the license known as Block 6 was located on the Islands of Haida Gwaii and contained 
forests. For more than 100 years, the Haida people had claimed title to ali the lands and 
surrounding waters of the Queen Charlotte Islands. MacMillan Bloedel was engaged in logging 
timber on these islands since World War One and had acquired the license in 1961. It conducted 
logging operations on the island until the transfer of its rights to Weyerhaeuser in 1999. In 
February 1995, the Haida Nation filed a petition challenging the validity of the replacement license 
that became effective March 1, 1995. On November 7, 1997, the Court of Appeal held that the 
Aboriginal title claimed by the Haida Nation, if it eXisted, would constitute an encumbrance on the 
Crown's title to timber. That litigation was never formally concluded. The three decisions of the 
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Minister to replace the license were all made without the consent of the Haida Nation. The Haida 
Nation asserted that the Aboriginal title constituted and encumbrance on the provincial Crown's 
title to the timber. In the alternative, they argued that it constituted an equitable encumbrance by 
reason of the fiduciary relationship existing between the Crown and all Aboriginal peoples. 

HELD: Application dismissed. The impugned decisions and actions of the Minister were not subject 
to judicial review. The Halda Nation relied on the mere assertion, as opposed to proof, of their 
Aboriginal title regarding Block 6. The issues of whether their asserted right in fact existed, and if 
so, whether there had been unjustified Infringement of their rights, had been referred to the trial 
list and were outside the scope of this application. 

Statutes, Regulations and Rules Cited: 

Forest Act, ss. 12,35(1), 36(1). 

Judicial Review Procedure Act, ss. 2, 3, 7. 

Counsel: 

T.L. Williams-Davidson, L. Mandell, Q.c., D. Paterson and C. Sharvit, for the petitioners. 
P.J. Pearlman, Q.c., and J. Penner, for the respondents, the Minister of Forests and the Attorney 
General of B.C. 
J.J.L. Hunter, Q.C., and S.P. Pike, for the respondent, Weyerhaeuser Company Ltd. 
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7 It is also undisputed that, in making the decisions that are being challenged in this 
proceeding, the Minister was acting in reliance on the powers conferred on him by the Forest Act, 
the relevant parts of which statute presently read as follows: 

12 Subject to this Act and the regulations, the Forest Practices Code of British 
Columbia Act and the regulations made under that Act, a district manager, a regional 
manager or the minister, on behalf of the government, may enter into an agreement 
granting rights to harvest Crown timber in the form of a 

(d) tree farm licence ... 

35(1~ tree farm licence entered into under this Act 

must: 

(a) Subject to s. 36(3)(a), be for a term of 25 years. 

(b) Subject to s. 33, 34 and 39, describe a tree farm licence area 
composed of: 

(i) An area of Crown land, the timber on which is not otherwise 
encumbered, determined by the minister ... 

(e) Subject to the provisions of this Act, grant to its holder the exclusive 
right to harvest from the tree farm licence area during the term of the 
tree farm licence ... 

(f) Provide for cutting permits to be issued by the district manager ... , 
within the limits provided in the tree farm licence and subject to this 
Act and the Forest Practices Code of British Columbia Act, to authorize 
its holder to harvest the portion of the allowable annual cut available 
to its holder from specified areas of land within the tree farm licence 
area ... 

36(1) Unless a tree farm licence provides that a replacement for the licence must not 
be offered, the minister must offer the holder of an existing licence a replacement for 
the licence and the offer must be made during the six month period following: 

(a) The fourth anniversary of the tree farm licence if its term commences 
on or after July 1, 1993 ... 

(3) A tree farm licence offered under this section must 

(a) be for a term equal to 

(I) 25 years ... 

(b) have a term commencing 

(I) On the fifth anniversary of the existing tree farm licence if its 
term commences on or after July 1, 1993 ... 

(6) If an offer made under this section is accepted: 

(a) an agreement in the form of a tree farm licence containing the terms 
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and conditions set out in the offer, including amendments, must be 
entered into by the minister and the holder of the tree farm licence, 
and 

(b) The existing tree farm licence expires on the commencement of the 
replacement licence ... 
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Crown - Honour of Crown - Duty to consult and accommodate Aboriginal peoples - Whether 
Crown has duty to consult and accommodate Aboriginal peoples prior to making decisions that 
might adversely affect their as yet unproven Aboriginal rights and title claims - Whether duty 
extends to third party. 

Summary: 

For more than 100 years, the Haida people have claimed title to all the lands of Haida Gwaii and 
the waters surrounding it, but that title has not yet been legally recognized. The Province of 
British Columbia Issued a "Tree Farm License" (T.F.L. 39) to a large forestry firm in 1961, 
permitting it to harvest trees in an area of Haida Gwaii designated as Block 6. In 1981, 1995 and 
2000, the Minister replaced T.F.L. 39, and in 1999, the Minister approved a transfer of T.F.L. 39 to 
Weyerhaeuser Co. The Halda challenged in court these replacements and the transfer, which were 
made without their consent and, since at least 1994, over their objections. They asked that the 
replacements and transfer be set aside. The chambers judge dismissed the petition, but found 
that the government had a moral, not a legal, duty to negotiate with the Haida. The Court of 
Appeal reversed the decision, declaring that both the government and Weyerhaeuser Co. have a 
duty to consult with and accommodate the Haida with respect to harvesting timber from Block 6. 

Held: The Crown's appeal should be dismissed. Weyerhaeuser Co.'s appeal should be allowed. 

While it is open to the Halda to seek an interlocutory injunction, they are not confined to that 
remedy, which may fail to adequately take account of their Interests prior to final determination 
thereof. If they can prove a special obligation giving rise to a duty to consult or accommodate, 
they are free to pursue other available remedies. 

The government's duty to consult with Aboriginal peoples and accommodate their interests is 
grounded in the principle of the honour of the Crown, which must be understood generously. 
While the asserted but unproven Aboriginal rights and title are insufficiently specific for the 
honour of the Crown to mandate that the Crown act as a fiduciary, the Crown, acting honourably, 
cannot cavalierly run roughshod over Aboriginal interests where claims affecting these interests 
are being seriously pursued in the process of treaty negotiation and proof. The duty to consult 
and accommodate is part of a process of fair dealing and reconciliation that begins with the 
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assertion of sovereignty and continues beyond formal claims resolution. The foundation of the 
duty in the Crown's honour and the goal of reconciliation suggest that the duty arises when the 
Crown has knowledge, real or constructive, of the potential existence of the Aboriginal right or 
title and contemplates conduct that might adversely affect it. Consultation and accommodation 
before final claims resolution preserve the Aboriginal interest and are an essential corollary to the 
honourable process of reconciliation that s. 35 of the Constitution Act, 1982, demands. 

The scope of the duty is proportionate to a preliminary assessment of the strength of the case 
supporting the existence of the right or title, and to the seriousness of the potentially adverse 
effect upon the right or title claimed. The Crown is not under a duty to reach an agreement; 
rather, the commitment is to a meaningful process of consultation in good faith. The content of 
the duty varies with the circumstances and each case must be approached individually and 
flexibly. The controlling question in all Situations is what is required to maintain the honour of the 
Crown and to effect reconciliation between the Crown and the Aboriginal people with respect to 
the interests at stake. The effect of good faith consultation may be to reveal a duty to 
accommodate. Where accommodation is required in making decisions that may adversely affect 
as yet unproven Aboriginal rights and title claims, the Crown must balance Aboriginal concerns 
reasonably with the potential impact of the decision on the asserted right or title and with other 
societal interests. 

Third parties cannot be held liable for failing to discharge the Crown's duty to consult and 
accommodate. The honour of the Crown cannot be delegated, and the legal responsibility for 
consultation and accommodation rests with the Crown. This does not mean, however, that third 
parties can never be liable to Aboriginal peoples. 

Finally, the duty to consult and accommodate applies to the provincial government. At the time of 
the Union, the Provinces took their interest in land subject to any interest other than that of the 
Province in the same. Since the duty to consult and accommodate here at issue is grounded in the 
assertion of Crown sovereignty which pre-dated the Union, the Province took the lands subject to 
this duty. 

The Crown's obligation to consult the Haida on the replacement of T.F.L. 39 was engaged in this 
case. The Haida's claims to title and Aboriginal right to harvest red cedar were supported by a 
good prima facie case, and the Province knew that the potential Aboriginal rights and title applied 
to Block 6, and could be affected by the decision to replace T.F.L. 39. T.F.L. decisions reflect 
strategic planning for utilization of the resource and may have potentially serious impacts on 
Aboriginal rights and titles. If consultation is to be meaningful, it must take place at the stage of 
granting or renewing T.F.L. 'so Furthermore, the strength of the case for both the Haida's title and 
their right to harvest red cedar, coupled with the serious impact of incremental strategic decisions 
on those interests, suggest that the honour of the Crown may also require significant 
accommodation to preserve the Haida's interest pending resolution of their claims. 
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The judgment of the Court was delivered by 

McLACHLIN C.l.:-

1. Introduction 

1 To the west of the mainland of British Columbia lie the Queen Charlotte Islands, the 
traditional homeland of the Haida people. Haida Gwaii, as the inhabitants cali It, consists of two 
large Islands and a number of smaller islands. For more than 100 years, the Halda people have 
claimed title to all the lands of the Haida Gwaii and the waters surrounding it. That title is still in 
the claims process and has not yet been legally recognized. 

2 The islands of Haida Gwaii are heavily forested. Spruce, hemlock and cedar abound. The 
most important of these is the cedar which, since time immemorial, has played a central role in 
the economy and culture of the Haida people. It is from cedar that they made their ocean-going 
canoes, their clothing, their utensils and the totem poles that guarded their lodges. The cedar 
forest remains central to their life and their conception of themselves. 

3 The forests of Haida Gwaii have been logged since before the First World War. Portions of the 
island have been logged off. Other portions bear second-growth forest. In some areas, old-growth 
forests can still be found. 
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4 The Province of British Columbia continues to issue licences to cut trees on Haida Gwaii to 
forestry companies. The modern name for these licenses are Tree Farm Licences, or T.F.L.'s. Such 
a licence is at the heart of this litigation. A large forestry firm, MacMillan Bloedel Limited acquired 
T.F.L. 39 in 1961, permitting it to harvest trees in an area designated as Block 6. In 1981, 1995 
and 2000, the Minister replaced T.F.L. 39 pursuant to procedures set out in the Forest Act, 
R.S.B.C. 1996, c. 157. In 1999, the Minister approved a transfer of T.F.L. 39 to Weyerhaeuser 
Company Limited ("Weyerhaeuser"). The Haida people challenged these replacements and the 
transfer, which were made without their consent and, since at least 1994, over their objections. 
Nevertheless, T.F.L. 39 continued. 

5 In January of 2000, the Haida people launched a lawsuit objecting to the three replacement 
decisions and the transfer of T.F.L. 39 to Weyerhaeuser and asking that they be set aside. They 
argued legal encumbrance, equitable encumbrance and breach of fiduciary duty, all grounded in 
their assertion of Aboriginal title. 

6 This brings us to the issue before this Court. The government holds legal title to the land. 
Exercising that legal title, it has granted Weyerhaeuser the right to harvest the forests in Block 6 
of the land. But the Halda people also claim title to the land -- title which they are in the process 
of trying to prove -- and object to the harvesting of the forests on Block 6 as proposed in T.F.L. 
39. In this situation, what duty if any does the government owe the Halda people? More 
concretely, is the government required to consult with them about decisions to harvest the forests 
and to accommodate their concerns about what if any forest in Block 6 should be harvested 
before they have proven their title to land and their Aboriginal rights? 

7 The stakes are huge. The Haida argue that absent consultation and accommodation, they will 
win their title but find themselves deprived of forests that are vital to their economy and their 
culture. Forests take generations to mature, they point out, and old-growth forests can never be 
replaced. The Haida's claim to title to Haida Gwaii is strong, as found by the chambers judge. But 
it Is also complex and will take many years to prove. In the meantime, the Haida argue, their 
heritage will be irretrievably despoiled. 

8 The government, in turn, argues that it has the right and responsibility to manage the forest 
resource for the good of all British Columbians, and that until the Haida people formally prove 
their claim, they have no legal right to be consulted or have their needs and interests 
accommodated. 

9 The chambers judge found that the government has a moral, but not a legal, duty to 
negotiate with the Haida people: [2001] 2 C.N.L.R. 83, 2000 BCSC 1280. The British Columbia 
Court of Appeal reversed this decision, holding that both the government and Weyerhaeuser have 
a duty to consult with and accommodate the Haida people with respect to harvesting timber from 
Block 6: (2002), 99 B.C.LR. (3d) 209, 2002 BCCA 147, with supplementary reasons (2002), 5 
B.C.L.R. (4th) 33, 2002 BCCA 462. 

10 I conclude that the government has a legal duty to consult with the Haida people about the 
harvest of timber from Block 6, including decisions to transfer or replace Tree Farm Licences. 
Good faith consultation may In turn lead to an obligation to accommodate Haida concerns in the 
harvesting of timber, although what accommodation if any may be required cannot at this time be 
ascertained. Consultation must be meaningful. There is no duty to reach agreement. The duty to 
consult and, if appropriate, accommodate cannot be discharged by delegation to Weyerhaeuser. 
Nor does Weyerhaeuser owe any independent duty to consult with or accommodate the Haida 
people's concerns, although the possibility remains that it could become liable for assumed 
obligations. It follows that I would dismiss the Crown's appeal and allow the appeal of 
Weyerhaeuser. 

11 This case is the first of its kind to reach this Court. Our task is the modest one of 
establishing a general framework for the duty to consult and accommodate, where indicated, 
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before Aboriginal title or rights claims have been decided. As this framework is applied, courts, in 
the age-old tradition of the common law, will be called on to fill in the details of the duty to 
consult and accommodate. 

II. Analysis 

A. Does the Law of Injunctions Govern This Situation? 

12 It is argued that the Haida's proper remedy is to apply for an interlocutory injunction 
against the government and Weyerhaeuser, and that therefore it is unnecessary to consider a 
duty to consult or accommodate. In RJR -- MacDonald Inc. v. Canada (Attorney General), [1994] 
1 S.C.R. 311, the requirements for obtaining an interlocutory injunction were reviewed. The 
plaintiff must establish: (1) a serious issue to be tried; (2) that irreparable harm will be suffered if 
the injunction is not granted; and (3) that the balance of convenience favours the injunction. 

13 It is open to plaintiffs like the Haida to seek an interlocutory Injunction. However, it does 
not follow that they are confined to that remedy. If plaintiffs can prove a special obligation giving 
rise to a duty to consult or accommodate, they are free to pursue these remedies. Here the Haida 
rely on the obligation flowing from the honour of the Crown toward Aboriginal peoples. 

14 Interlocutory injunctions may offer only partial imperfect relief. First, as mentioned, they 
may not capture the full obligation on the government alleged by the Haida. Second, they 
typically represent an all-or-nothing solution. Either the project goes ahead or it halts. By 
contrast, the alleged duty to consult and accommodate by its very nature entails balancing of 
Aboriginal and other interests and thus lies closer to the aim of reconciliation at the heart of 
Crown-Aboriginal relations, as set out in R. v. Van der Peet, [1996] 2 S.C.R. 507, at para. 31, and 
Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at para. 186. Third, the balance of 
convenience test tips the scales in favour of protecting jobs and government revenues, with the 
result that Aboriginal interests tend to "lose" outright pending a final determination of the issue, 
instead of being balanced appropriately against conflicting concerns: J. J. L. Hunter, "Advancing 
Aboriginal Title Claims after Delgamuukw: The Role of the Injunction" (June 2000). Fourth, 
interlocutory injunctions are designed as a stop-gap remedy pending litigation of the underlying 
issue. Aboriginal claims litigation can be very complex and require years and even decades to 
resolve in the courts. An interlocutory injunction over such a long period of time might work 
unnecessary prejudice and may diminish incentives on the part of the successful party to 
compromise. While Aboriginal claims can be and are pursued through litigation, negotiation is a 
preferable way of reconciling state and Aboriginal interests. For all these reasons, interlocutory 
injunctions may fail to adequately take account of Aboriginal interests prior to their final 
determination. 

15 I conclude that the remedy of interlocutory injunction does not preclude the Haida's claim. 
We must go further and see whether the special relationship with the Crown upon which the Haida 
rely gives rise to a duty to consult and, if appropriate, accommodate. In what follows, I discuss 
the source of the duty, when the duty arises, the scope and content of the duty, whether the duty 
extends to third parties, and whether it applies to the provincial government and not exclusively 
the federal government. I then apply the conclusions flowing from this discussion to the facts of 
this case. 

B. The Source of a Duty to Consult and Accommodate 

16 The government's duty to consult with Aboriginal peoples and accommodate their interests 
is grounded in the honour of the Crown. The honour of the Crown is always at stake in its dealings 
with Aboriginal peoples: see for example R. v. Badger, [1996] 1 S.C.R. 771, at para. 41; R. v. 
Marshall, [1999] 3 S.C.R. 456. It is not a mere incantation, but rather a core precept that finds its 
application in concrete practices. 
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17 The historical roots of the principle of the honour of the Crown suggest that it must be 
understood generously in order to reflect the underlying realities from which it stems. In all Its 
dealings with Aboriginal peoples, from the assertion of sovereignty to the resolution of claims and 
the implementation of treaties, the Crown must act honourably. Nothing less is required if we are 
to achieve "the reconciliation of the pre-existence of aboriginal societies with the sovereignty of 
the Crown": Delgamuukw, supra, at para. 186, quoting Van der Peet, supra, at para. 31. 

18 The honour of the Crown gives rise to different duties in different circumstances. Where the 
Crown has assumed discretionary control over specific Aboriginal interests, the honour of the 
Crown gives rise to a fiduciary duty: Wewaykum Indian Band v. Canada, [2002] 4 S.C.R. 245, 
2002 SCC 79, at para. 79. The content of the fiduciary duty may vary to take into account the 
Crown's other, broader obligations. However, the duty's fulfilment requires that the Crown act 
with reference to the Aboriginal group's best Interest in exercising discretionary control over the 
specific Aboriginal Interest at stake. As explained in Wewaykum, at para. 81, the term "fiduciary 
duty" does not connote a universal trust relationship encompassing all aspects of the relationship 
between the Crown and Aboriginal peoples: 

... "fiduciary duty" as a source of plenary Crown liability covering all aspects of the 
Crown-Indian band relationship ... overshoots the mark. The fiduciary duty imposed 
on the Crown does not exist at large but in relation to specific Indian interests. 

Here, Aboriginal rights and title have been asserted but have not been defined or proven. The 
Aboriginal interest in question Is insufficiently specific for the honour of the Crown to mandate 
that the Crown act in the Aboriginal group's best interest, as a fiduciary, in exercising 
discretionary control over the subject of the right or title. 

19 The honour of the Crown also infuses the processes of treaty making and treaty 
Interpretation. In making and applying treaties, the Crown must act with honour and integrity, 
avoiding even the appearance of "sharp dealing" (Badger, at para. 41). Thus in Marshall, supra, at 
para. 4, the majority of this Court supported its interpretation of a treaty by stating that "nothing 
less would uphold the honour and integrity of the Crown in its dealings with the Ml'kmaq people to 
secure their peace and friendship ... ". 

20 Where treaties remain to be concluded, the honour of the Crown requires negotiations 
leading to a just settlement of Aboriginal claims: R. v. Sparrow, [1990] 1 S.C.R. 1075, at pp. 
1105-6. Treaties serve to reconcile pre-existing Aboriginal sovereignty with assumed Crown 
sovereignty, and to define Aboriginal rights guaranteed by s. 35 of the Constitution Act, 1982. 
Section 35 represents a promise of rights recognition, and "[i]t is always assumed that the Crown 
intends to fulfil its promises" (Badger, supra, at para. 41). This promise is realized and 
sovereignty claims reconciled through the process of honourable negotiation. It is a corollary of s. 
35 that the Crown act honourably in defining the rights it guarantees and in reconciling them with 
other rights and Interests. This, in turn, implies a duty to consult and, if appropriate, 
accommodate. 

21 This duty to consult is recognized and discussed in the jurisprudence. In Sparrow, supra, at 
p. 1119, this Court affirmed a duty to consult with west-coast Salish asserting an unresolved right 
to fish. Dickson C.J. and La Forest J. wrote that one of the factors in determining whether limits 
on the right were justified is "whether the aboriginal group in question has been consulted with 
respect to the conservation measures being implemented". 

22 The Court affirmed the duty to consult regarding resources to which Aboriginal peoples 
make claim a few years later in R. v. Nikal, [1996] 1 S.C.R. 1013, where Cory J. wrote: "So long 
as every reasonable effort is made to Inform and to consult, such efforts would suffice to meet the 
justification requirement" (para. 110). 
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23 In the companion case of R. v. Gladstone, [1996] 2 S.C.R. 723, Lamer C.J. referred to the 
need for "consultation and compensation", and to consider "how the government has 
accommodated different aboriginal rights in a particular fishery ... , how important the fishery is to 
the economic and material well-being of the band in question, and the criteria taken into account 
by the government in, for example, allocating commercial licences amongst different users" (para. 
64). 

24 The Court's seminal decision in Delgamuukw, supra, at para. 168, in the context of a claim 
for title to land and resources, confirmed and expanded on the duty to consult, suggesting the 
content of the duty varied with the circumstances: from a minimum "duty to discuss important 
decisions" where the "breach is less serious or relatively minor"; through the "significantly deeper 
than mere consultation" that is required in "most cases"; to "full consent of [the] aboriginal 
nation" on very serious issues. These words apply as much to unresolved claims as to intrusions 
on settled claims. 

25 Put Simply, Canada's Aboriginal peoples were here when Europeans came, and were never 
conquered. Many bands reconciled their claims with the sovereignty of the Crown through 
negotiated treaties. others, notably in British Columbia, have yet to do so. The potential rights 
embedded in these claims are protected by s. 35 of the Constitution Act, 1982. The honour of the 
Crown requires that these rights be determined, recognized and respected. ThiS, in turn, requires 
the Crown, acting honourably, to participate in processes of negotiation. While this process 
continues, the honour of the Crown may require it to consult and, where indicated, accommodate 
Aboriginal interests. 

C. When the Duty to Consult and Accommodate Arises 

26 Honourable negotiation Implies a duty to consult with Aboriginal claimants and conclude an 
honourable agreement reflecting the claimants' inherent rights. But proving rights may take time, 
sometimes a very long time. In the meantime, how are the interests under discussion to be 
treated? Underlying this question is the need to reconcile prior Aboriginal occupation of the land 
with the reality of Crown sovereignty. Is the Crown, under the aegis of its asserted sovereignty, 
entitled to use the resources at issue as it chooses, pending proof and resolution of the Aboriginal 
claim? Or must It adjust Its conduct to reflect the as yet unresolved rights claimed by the 
Aboriginal claimants? 

27 The answer, once again, lies in the honour of the Crown. The Crown, acting honourably, 
cannot cavalierly run roughshod over Aboriginal interests where claims affecting these interests 
are being seriously pursued in the process of treaty negotiation and proof. It must respect these 
potential, but yet unproven, interests. The Crown is not rendered impotent. It may continue to 
manage the resource in question pending claims resolution. But, depending on the circumstances, 
discussed more fully below, the honour of the Crown may require it to consult with and 
reasonably accommodate Aboriginal interests pending resolution of the claim. To unilaterally 
exploit a claimed resource during the process of proving and resolving the Aboriginal claim to that 
resource, may be to deprive the Aboriginal claimants of some or all of the benefit of the resource. 
That is not honourable. 

28 The government argues that it is under no duty to consult and accommodate prior to final 
determination of the scope and content of the right. Prior to proof of the right, it is argued, there 
exists only a broad, common law "duty of fairness", based on the general rule that an 
administrative decision that affects the "rights, privileges or interests of an indiVidual" triggers 
application of the duty of fairness: Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643, at 
p. 653; Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, at para. 
20. The government asserts that, beyond general administrative law obligations, a duty to consult 
and accommodate arises only where the government has taken on the obligation of protecting a 
specific Aboriginal interest or is seeking to limit an established Aboriginal interest. In the result, 
the government submits that there is no legal duty to consult and accommodate Haida interests 
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at this stage, although it concedes there may be "sound practical and policy reasons" to do so. 

29 The government cites both authority and policy in support of its position. It relies on 
Sparrow, supra, at pp. 1110-13 and 1119, where the scope and content of the right were 
determined and infringement established, prior to consideration of whether infringement was 
justified. The government argues that its position also finds support in the perspective of the 
Ontario Court of Appeal in TransCanada Pipelines Ltd. v. Beardmore (Township) (2000), 186 
D.L.R. (4th) 403, which held that "what triggers a consideration of the Crown's duty to consult is 
a showing by the First Nation of a violation of an existing Aboriginal or treaty right recognized and 
affirmed by s. 35(1)" (para. 120). 

30 As for policy, the government points to practical difficulties in the enforcement of a duty to 
consult or accommodate unproven claims. If the duty to consult varies with the circumstances 
from a "mere" duty to notify and listen at one end of the spectrum to a requirement of Aboriginal 
consent at the other end, how, the government asks, are the parties to agree which level is 
appropriate in the face of contested claims and rights? And if they cannot agree, how are courts 
or tribunals to determine this? The government also suggests that it is impractical and unfair to 
require consultation before final claims determination because this amounts to giving a remedy 
before issues of infringement and justification are decided. 

31 The government's arguments do not withstand scrutiny. Neither the authorities nor 
practical considerations support the view that a duty to consult and, if appropriate, accommodate 
arises only upon final determination of the scope and content of the right. 

32 The jurisprudence of this Court supports the view that the duty to consult and 
accommodate is part of a process of fair dealing and reconciliation that begins with the assertion 
of sovereignty and continues beyond formal claims resolution. Reconciliation is not a final legal 
remedy in the usual sense. Rather, it is a process flowing from rights guaranteed by s. 35(1) of 
the Constitution Act, 1982. This process of reconciliation flows from the Crown's duty of 
honourable dealing toward Aboriginal peoples, which arises in turn from the Crown's assertion of 
sovereignty over an Aboriginal people and de facto control of land and resources that were 
formerly in the control of that people. As stated in Mitchell v. M.N.R., [2001] 1 S.C.R. 911,2001 
SCC 33, at para. 9, "[w]ith this assertion [sovereignty] arose an obligation to treat aboriginal 
peoples fairly and honourably, and to protect them from exploitation" (emphasis added). 

33 To limit reconciliation to the post-proof sphere risks treating reconciliation as a distant 
legalistic goal, devoid of the "meaningful content" mandated by the "solemn commitment" made 
by the Crown in recognizing and affirming Aboriginal rights and title: Sparrow, supra, at p. 1108. 
It also risks unfortunate consequences. When the distant goal of proof is finally reached, the 
Aboriginal peoples may find their land and resources changed and denuded. This is not 
reconciliation. Nor is it honourable. 

34 The existence of a legal duty to consult prior to proof of claims is necessary to understand 
the language of cases like Sparrow, Nikal, and Gladstone, supra, where confirmation of the right 
and justification of an alleged infringement were litigated at the same time. For example, the 
reference in Sparrow to Crown behaviour in determining If any infringements were justified, is to 
behaviour before determination of the right. This negates the contention that a proven right is the 
trigger for a legal duty to consult and if appropriate accommodate even in the context of 
justification. 

35 But, when precisely does a duty to consult arise? The foundation of the duty in the Crown's 
honour and the goal of reconciliation suggest that the duty arises when the Crown has knowledge, 
real or constructive, of the potential existence of the Aboriginal right or title and contemplates 
conduct that might adversely affect It: see Halfway River First Nation v. British Columbia (Ministry 
of Forests), [1997]4 C.N.L.R. 45 (B.C.S.C.), at p. 71, per Dorgan J. 

36 This leaves the practical argument. It is said that before claims are resolved, the Crown 
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cannot know that the rights exist, and hence can have no duty to consult or accommodate. This 
difficulty should not be denied or minimized. As I stated (dissenting) in Marshall, supra, at para. 
112, one cannot "meaningfully discuss accommodation or justification of a right unless one has 
some idea of the core of that right and its modern scope". However, it will frequently be possible 
to reach an Idea of the asserted rights and of their strength sufficient to trigger an obligation to 
consult and accommodate, short of final judicial determination or settlement. To facilitate this 
determination, claimants should outline their claims with clarity, focussing on the scope and 
nature of the Aboriginal rights they assert and on the alleged infringements. This is what 
happened here, where the chambers judge made a preliminary evidence-based assessment of the 
strength of the Haida claims to the lands and resources of Haida Gwaii, particularly Block 6. 

37 There is a distinction between knowledge sufficient to trigger a duty to consult and, if 
appropriate, accommodate, and the content or scope of the duty in a particular case. Knowledge 
of a credible but unproven claim suffices to trigger a duty to consult and accommodate. The 
content of the duty, however, varies with the circumstances, as discussed more fully below. A 
dubious or peripheral claim may attract a mere duty of notice, while a stronger claim may attract 
more stringent duties. The law is capable of differentiating between tenuous claims, claims 
possessing a strong prima facie case, and established claims. Parties can assess these matters, 
and if they cannot agree, tribunals and courts can assist. Difficulties associated with the absence 
of proof and definition of claims are addressed by assigning appropriate content to the duty, not 
by denying the existence of a duty. 

38 I conclude that consultation and accommodation before final claims resolution, while 
challenging, is not impossible, and indeed is an essential corollary to the honourable process of 
reconciliation that s. 35 demands. It preserves the Aboriginal interest pending claims resolution 
and fosters a relationship between the parties that makes possible negotiations, the preferred 
process for achieving ultimate reconciliation: see S. Lawrence and P. Macklem, "From 
Consultation to Reconciliation: Aboriginal Rights and the Crown's Duty to Consult" (2000), 79 
Can. Bar Rev. 252, at p. 262. Precisely what is required of the government may vary with the 
strength of the claim and the circumstances. But at a minimum, it must be consistent with the 
honour of the Crown. 

D. The Scope and Content of the Duty to Consult and Accommodate 

39 The content of the duty to consult and accommodate varies with the circumstances. 
Precisely what duties arise in different situations will be defined as the case law in this emerging 
area develops. In general terms, however, it may be asserted that the scope of the duty is 
proportionate to a preliminary assessment of the strength of the case supporting the existence of 
the right or title, and to the seriousness of the potentially adverse effect upon the right or title 
claimed. 

40 In Delgamuukw, supra, at para. 168, the Court considered the duty to consult and 
accommodate in the context of established claims. Lamer C.J. wrote: 

The nature and scope of the duty of consultation will vary with the circumstances. In 
occasional cases, when the breach is less serious or relatively minor, it will be no 
more than a duty to discuss important decisions that will be taken with respect to 
lands held pursuant to aboriginal title. Of course, even in these rare cases when the 
minimum acceptable standard is consultation, this consultation must be in good faith, 
and with the intention of substantially addressing the concerns of the aboriginal 
peoples whose lands are at issue. In most cases, it will be significantly deeper than 
mere consultation. Some cases may even require the full consent of an aboriginal 
nation, particularly when provinces enact hunting and fishing regulations in relation to 
aboriginal lands. 

41 Transposing this passage to pre-proof claims, one may venture the following. While it is not 
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useful to classify situations into watertight compartments, different situations requiring different 
responses can be identified. In all cases, the honour of the Crown requires that the Crown act 
with good faith to provide meaningful consultation appropriate to the circumstances. In 
discharging this duty, regard may be had to the procedural safeguards of natural justice 
mandated by administrative law. 

42 At all stages, good faith on both sides is required. The common thread on the Crown's part 
must be "the intention of substantially addressing [Aboriginal] concerns" as they are raised 
(Delgamuukw, supra, at para. 168), through a meaningful process of consultation. Sharp dealing 
is not permitted. However, there is no duty to agree; rather, the commitment is to a meaningful 
process of consultation. As for Aboriginal claimants, they must not frustrate the Crown's 
reasonable good faith attempts, nor should they take unreasonable positions to thwart 
government from making decisions or acting In cases where, despite meaningful consultation, 
agreement Is not reached: see Halfway River First Nation v. British Columbia (Ministry of Forests), 
[1999] 4 C.N.L.R. 1 (B.C.C.A.), at p. 44; Heiltsuk Tribal Council v. British Columbia (Minister of 
Sustainable Resource Management) (2003), 19 B.C.L.R. (4th) 107 (B.C.S.C.). Mere hard 
bargaining, however, will not offend an Aboriginal people's right to be consulted. 

43 Against this background, I turn to the kind of duties that may arise in different situations. 
In this respect, the concept of a spectrum may be helpful, not to suggest watertight legal 
compartments but rather to indicate what the honour of the Crown may require in particular 
circumstances. At one end of the spectrum lie cases where the claim to title is weak, the 
Aboriginal right limited, or the potential for Infringement minor. In such cases, the only duty on 
the Crown may be to give notice, disclose information, and discuss any issues raised In response 
to the notice. "'[C]onsultation' in its least technical definition Is talking together for mutual 
understanding": T. Isaac and A. Knox, "The Crown's Duty to Consult Aboriginal People" (2003),41 
Alta. L. Rev. 49, at p. 61. 

44 At the other end of the spectrum lie cases where a strong prima facie case for the claim is 
established, the right and potential infringement is of high significance to the Aboriginal peoples, 
and the risk of non-compensable damage is high. In such cases deep consultation, aimed at 
finding a satisfactory interim solution, may be required. While precise requirements will vary with 
the Circumstances, the consultation required at this stage may entail the opportunity to make 
submissions for consideration, formal participation in the decision-making process, and provision 
of written reasons to show that Aboriginal concerns were considered and to reveal the impact they 
had on the decision. This list is neither exhaustive, nor mandatory for every case. The 
government may wish to adopt dispute resolution procedures like mediation or administrative 
regimes with impartial decision-makers in complex or difficult cases. 

45 Between these two extremes of the spectrum just described, will lie other situations. Every 
case must be approached individually. Each must also be approached flexibly, since the level of 
consultation required may change as the process goes on and new information comes to light. The 
controlling question in all situations is what is required to maintain the honour of the Crown and 
to effect reconciliation between the Crown and the Aboriginal peoples with respect to the interests 
at stake. Pending settlement, the Crown Is bound by its honour to balance societal and Aboriginal 
interests in making decisions that may affect Aboriginal claims. The Crown may be required to 
make decisions in the face of disagreement as to the adequacy of its response to Aboriginal 
concerns. Balance and compromise will then be necessary. 

46 Meaningful consultation may oblige the Crown to make changes to its proposed action 
based on information obtained through consultations. The New Zealand Ministry of Justice's Guide 
for Consultation with Maori (1997) provides insight (at pp. 21 and 31): 

Consultation is not just a process of exchanging information. It also entails testing 
and being prepared to amend policy proposals in the light of information received, and 
providing feedback. Consultation therefore becomes a process which should ensure 
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both parties are better informed .... 

... genuine consultation means a process that involves ... : 

- gathering information to test policy proposals 

- putting forward proposals that are not yet finalised 

- seeking Maori opinion on those proposals 

- informing Maori of all relevant Information upon which those proposals are 
based 

- not promoting but listening with an open mind to what Maori have to say 

- being prepared to alter the original proposal 

- providing feedback both during the consultation process and after the 
decision-process. 

47 When the consultation process suggests amendment of Crown policy, we arrive at the stage 
of accommodation. Thus the effect of good faith consultation may be to reveal a duty to 
accommodate. Where a strong prima facie case exists for the claim, and the consequences of the 
government's proposed decision may adversely affect it In a significant way, addressing the 
Aboriginal concerns may require taking steps to avoid irreparable harm or to minimize the effects 
of infringement, pending final resolution of the underlying claim. Accommodation is achieved 
through consultation, as this Court recognized in R. v. Marshall, [1999] 3 S.C.R. 533, at para. 22: 
" ... the process of accommodation of the treaty right may best be resolved by consultation and 
negotiation" • 

48 This process does not give Aboriginal groups a veto over what can be done with land 
pending final proof of the claim. The Aboriginal "consent" spoken of in Delgamuukw is appropriate 
only in cases of established rights, and then by no means in every case. Rather, what is required 
is a process of balancing interests, of give and take. 

49 This flows from the meaning of "accommodate". The terms "accommodate" and 
"accommodation" have been defined as to "adapt, harmonize, reconcile" ... "an adjustment or 
adaptation to suit a special or different purpose ... a convenient arrangement; a settlement or 
compromise": Concise Oxford Dictionary of Current English (9th ed. 1995), at p. 9. The 
accommodation that may result from pre-proof consultation is just this -- seeking compromise in 
an attempt to harmonize conflicting interests and move further down the path of reconciliation. A 
commitment to the process does not require a duty to agree. But it does require good faith efforts 
to understand each other's concerns and move to address them. 

50 The Court's decisions confirm this vision of accommodation. The Court in Sparrow raised 
the concept of accommodation, stressing the need to balance competing societal interests with 
Aboriginal and treaty rights. In R. v. Sioui, [1990] 1 S.C.R. 1025, at p. 1072, the Court stated 
that the Crown bears the burden of proving that its occupancy of lands "cannot be accommodated 
to reasonable exercise of the Hurons' rights". And In R. v. Cote, [1996] 3 S.C.R. 139, at para. 81, 
the Court spoke of whether restrictions on Aboriginal rights "can be accommodated with the 
Crown's special fiduciary relationship with First Nations". Balance and compromise are inherent in 
the notion of reconciliation. Where accommodation is required in making decisions that may 
adversely affect as yet unproven Aboriginal rights and title claims, the Crown must balance 
Aboriginal concerns reasonably with the potential impact of the decision on the asserted right or 
title and with other societal interests. 

51 It is open to governments to set up regulatory schemes to address the procedural 
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requirements appropriate to different problems at different stages, thereby strengthening the 
reconciliation process and reducing recourse to the courts. As noted in R. v. Adams, [1996] 3 
S.C.R. 101, at para. 54, the government "may not simply adopt an unstructured discretionary 
administrative regime which risks infringing aboriginal rights in a substantial number of 
applications in the absence of some explicit guidance". It should be observed that, since October 
2002, British Columbia has had a Provincial Policy for Consultation with First Nations to direct the 
terms of provincial ministries' and agencies' operational guidelines. Such a policy, while falling 
short of a regulatory scheme, may guard against unstructured discretion and provide a guide for 
decision-makers. 

E. Do Third Parties Owe a Duty to Consult and Accommodate? 

52 The Court of Appeal found that Weyerhaeuser, the forestry contractor holding T.F.L. 39, 
owed the Haida people a duty to consult and accommodate. With respect, I cannot agree. 

53 It is suggested (per Lambert J.A.) that a third party's obligation to consult Aboriginal 
peoples may arise from the ability of the third party to rely on justification as a defence against 
infringement. However, the duty to consult and accommodate, as discussed above, flows from the 
Crown's assumption of sovereignty over lands and resources formerly held by the Aboriginal 
group. This theory provides no support for an obligation on third parties to consult or 
accommodate. The Crown alone remains legally responsible for the consequences of its actions 
and interactions with third parties, that affect Aboriginal interests. The Crown may delegate 
procedural aspects of consultation to industry proponents seeking a particular development; this 
is not infrequently done in environmental assessments. Similarly, the terms of T.F.L. 39 mandated 
Weyerhaeuser to specify measures that it would take to identify and consult with "aboriginal 
people claiming an aboriginal interest in or to the area" (Tree Farm Licence No. 39, Haida Tree 
Farm Licence, para. 2.09(g)(il)). However, the ultimate legal responsibility for consultation and 
accommodation rests with the Crown. The honour of the Crown cannot be delegated. 

54 It is also suggested (per Lambert J.A.) that third parties might have a duty to consult and 
accommodate on the basis of the trust law doctrine of "knowing receipt". However, as discussed 
above, while the Crown's fiduciary obligations and its duty to consult and accommodate share 
roots in the principle that the Crown's honour is engaged in its relationship with Aboriginal 
peoples, the duty to consult is distinct from the fiduciary duty that is owed in relation to particular 
cognizable Aboriginal interests. As noted earlier, the Court cautioned in Wewaykum against 
assuming that a general trust or fiduciary obligation governs all aspects of relations between the 
Crown and Aboriginal peoples. Furthermore, this Court in Guerin v. The Queen, [1984] 2 S.C.R. 
335, made it clear that the "trust-like" relationship between the Crown and Aboriginal peoples is 
not a true "trust", noting that "[t]he law of trusts is a highly developed, specialized branch of the 
law" (p. 386). There is no reason to graft the doctrine of knowing receipt onto the special 
relationship between the Crown and Aboriginal peoples. It is also questionable whether businesses 
acting on licence from the Crown can be analogized to persons who knowingly turn trust funds to 
their own ends. 

55 Finally, it is suggested (per Finch C.J.B.C.) that third parties should be held to the duty in 
order to provide an effective remedy. The first difficulty with this suggestion is that remedies do 
not dictate liability. Once liability is found, the question of remedy arises. But the remedy tail 
cannot wag the liability dog. We cannot sue a rich person, simply because the person has deep 
pockets or can provide a desired result. The second problem is that it is not clear that the 
government lacks sufficient remedies to achieve meaningful consultation and accommodation. In 
this case, Part 10 of T.F.L. 39 provided that the Ministry of Forests could vary any permit granted 
to Weyerhaeuser to be consistent with a court's determination of Aboriginal rights or title. The 
government may also require Weyerhaeuser to amend its management plan if the Chief Forester 
considers that interference with an Aboriginal right has rendered the management plan 
inadequate (para. 2.38(d)). Finally, the government can control by legislation, as it did when it 
introduced the Forestry Revitalization Act, S.B.C. 2003, c. 17, which claws back 20 percent of all 
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licensees' harvesting rights, in part to make land available for Aboriginal peoples. The 
government's legislative authority over provincial natural resources gives it a powerful tool with 
which to respond to its legal obligations. This, with respect, renders questionable the statement 
by Finch C.J.B.C. that the government "has no capacity to allocate any part of that timber to the 
Haida without Weyerhaeuser's consent or co-operation" ((2002), 5 B.C.L.R. (4th) 33, at para. 
119). Failure to hold Weyerhaeuser to a duty to consult and accommodate does not make the 
remedy "hollow or illusory". 

56 The fact that third parties are under no duty to consult or accommodate Aboriginal concerns 
does not mean that they can never be liable to Aboriginal peoples. If they act negligently in 
circumstances where they owe Aboriginal peoples a duty of care, or if they breach contracts with 
Aboriginal peoples or deal with them dishonestly, they may be held legally liable. But they cannot 
be held liable for failing to discharge the Crown's duty to consult and accommodate. 

F. The Province's Duty 

57 The Province of British Columbia argues that any duty to consult or accommodate rests 
solely with the federal government. I cannot accept this argument. 

58 The Province's argument rests on s. 109 of the Constitution Act, 1867, which provides that 
"[a]1I Lands, Mines, Minerals, and Royalties belonging to the several Provinces of Canada ... at the 
Union ... shall belong to the several Provinces." The Province argues that this gives it exclusive 
right to the land at issue. This right, it argues, cannot be limited by the protection for Aboriginal 
rights found in s. 35 of the Constitution Act, 1982. To do so, it argues, would "undermine the 
balance of federalism" (Crown's factum, at para. 96). 

59 The answer to this argument is that the Provinces took their interest in land subject to "any 
Interest other than that of the Province in the same" (s. 109). The duty to consult and 
accommodate here at issue is grounded in the assertion of Crown sovereignty which pre-dated 
the Union. It follows that the Province took the lands subject to this duty. It cannot therefore 
claim that s. 35 deprives it of powers it would otherwise have enjoyed. As stated in St. 
Catherine's Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46 (P.c.), lands in the 
Province are "available to [the Province] as a source of revenue whenever the estate of the Crown 
is disencumbered of the Indian title" (p. 59). The Crown's argument on this point has been 
canvassed by this Court in Delgamuukw, supra, at para. 175, where Lamer C.J. reiterated the 
conclusions in st. Catherine's Milling, supra. There is therefore no foundation to the Province's 
argument on this point. 

G. Administrative Review 

60 Where the government's conduct Is challenged on the basis of allegations that it failed to 
discharge its duty to consult and accommodate pending claims resolution, the matter may go to 
the courts for review. To date, the Province has established no process for this purpose. The 
question of what standard of review the court should apply in judging the adequacy of the 
government's efforts cannot be answered in the absence of such a process. General principles of 
administrative law, however, suggest the following. 

61 On questions of law, a decision-maker must generally be correct: for example, Paul v. 
British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585, 2003 SCC 55. On questions 
of fact or mixed fact and law, on the other hand, a reviewing body may owe a degree of deference 
to the decision-maker. The existence or extent of the duty to consult or accommodate is a legal 
question in the sense that it defines a legal duty. However, it is typically premised on an 
assessment of the facts. It follows that a degree of deference to the findings of fact of the initial 
adjudicator may be appropriate. The need for deference and its degree will depend on the nature 
of the question the tribunal was addressing and the extent to which the facts were within the 
expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003]1 S.C.R. 247,2003 SCC 
20; Paul, supra. Absent error on legal issues, the tribunal may be in a better position to evaluate 

http://autolink.quicklaw.comlQF/qf.php?qlink=NqUReqfUIo2BCnGqiETVDUDxS9ZN2b... 2010-02-25 



Haida Nation v. British Columbia (Minister of Forests), [2004] S.C.J. No. 70 Page 16 of19 

the issue than the reviewing court, and some degree of deference may be required. In such a 
case, the standard of review is likely to be reasonableness. To the extent that the issue is one of 
pure law, and can be isolated from the issues of fact, the standard Is correctness. However, where 
the two are inextricably entwined, the standard will likely be reasonableness: Canada (Director of 
Investigation and Research) v. Southam Inc., [1997]1 S.C.R. 748. 

62 The process itself would likely fall to be examined on a standard of reasonableness. Perfect 
satisfaction is not requiredi the question is whether the regulatory scheme or government action 
"viewed as a whole, accommodates the collective aboriginal right in question": Gladstone, supra, 
at para. 170. What is required is not perfection, but reasonableness. As stated in Nikal, supra, at 
para. 110, "in ... information and consultation the concept of reasonableness must come into 
play .... So long as every reasonable effort is made to inform and to consult, such efforts would 
suffice." The government is required to make reasonable efforts to inform and consult. This 
suffices to discharge the duty. 

63 Should the government misconceive the seriousness of the claim or impact of the 
infringement, this question of law would likely be judged by correctness. Where the government is 
correct on these matters and acts on the appropriate standard, the decision will be set aside only 
if the government's process is unreasonable. The focus, as discussed above, is not on the 
outcome, but on the process of consultation and accommodation. 

H. Application to the Facts 

(1) Existence ofthe Duty 

64 The question is whether the Province had knowledge, real or constructive, of the potential 
existence of Aboriginal right or title and contemplated conduct that might adversely affect them. 
On the evidence before the Court in this matter, the answer must unequivocally be "yes". 

65 The Haida have claimed title to all of Haida Gwaii for at least 100 years. The chambers 
judge found that they had expressed objections to the Province for a number of years regarding 
the rate of logging of old-growth forests, methods of logging, and the environmental effects of 
logging. Further, the Province was aware since at least 1994 that the Haida objected to 
replacement of T.F.L. 39 without their consent and without accommodation with respect to their 
title claims. As found by the chambers judge, the Province has had available evidence of the 
Haida's exclusive use and occupation of some areas of Block 6 "[sJince 1994, and probably much 
earlier". The Province has had available to it eVidence of the importance of red cedar to the Haida 
culture since before 1846 (the assertion of British sovereignty). 

66 The Province raises concerns over the breadth of the Haida's claims, observing that "[iJn a 
separate action the Halda claim aboriginal title to all of the Queen Charlotte Islands, the 
surrounding waters, and the air space .... The Haida claim Includes the right to the exclusive use, 
occupation and benefit of the land, inland waters, seabed, archipelagic waters and air 
space" (Crown's factum, at para. 35). However, consideration of the duty to consult and 
accommodate prior to proof of a right does not amount to a prior determination of the case on its 
merits. Indeed, it should be noted that, prior to the chambers judge's decision in this case, the 
Province had successfully moved to sever the question of the existence and infringement of Haida 
title and rights from issues involving the duty to consult and accommodate. The issues were 
clearly separate in the proceedings, at the Province's Instigation. 

67 The chambers judge ascertained that the Province knew that the potential Aboriginal right 
and title applied to Block 6, and could be affected by the decision to replace T.F.L. 39. On this 
basis, the honour of the Crown mandated consultation prior to making a decision that might 
adversely affect the claimed Aboriginal title and rights. 

(2) Scope of the Duty 
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68 As discussed above, the scope of the consultation required will be proportionate to a 
preliminary assessment of the strength of the case supporting the existence of the right or title, 
and to the seriousness of the potentially adverse effect upon the right or title claimed. 

(i) Strength of the Case 

69 On the basis of evidence described as "voluminous", the chambers judge found, at para. 25, 
a number of conclusions to be "inescapable" regarding the Haida's claims. He found that the Haida 
had inhabited Haida Gwaii continuously since at least 1774, that they had never been conquered, 
never surrendered their rights by treaty, and that their rights had not been extinguished by 
federal legislation. Their culture has utilized red cedar from old-growth forests on both coastal and 
inland areas of what is now Block 6 of T.F.L. 39 since at least 1846. 

70 The chambers judge's thorough assessment of the evidence distinguishes between the 
various Haida claims relevant to Block 6. On the basis of a thorough survey of the eVidence, he 
found, at para. 47: 

(1) a "reasonable probability" that the Haida may establish title to "at least 
some parts" of the coastal and inland areas of Haida Gwaii, including coastal 
areas of Block 6. There appears to be a "reasonable possibility" that these 
areas will include inland areas of Block 6; 

(2) a "substantial probability" that the Haida will be able to establish an 
aboriginal right to harvest old-growth red cedar trees from both coastal and 
Inland areas of Block 6. 

The chambers judge acknowledged that a final resolution would require a great deal of further 
eVidence, but said he thought it "fair to say that the Haida claim goes far beyond the mere 
'assertion' of Aboriginal title" (para. 50). 

71 The chambers judge's findings grounded the Court of Appeal's conclusion that the Haida 
claims to title and Aboriginal rights were "supported by a good prima facie case" (para. 49). The 
strength of the case goes to the extent of the duty that the Province was required to fulfill. In this 
case the evidence clearly supports a conclusion that, pending a final resolution, there was a prima 
facie case in support of Aboriginal title, and a strong prima facie case for the Aboriginal right to 
harvest red cedar. 

(ii) Seriousness of the Potential Impact 

72 The evidence before the chambers judge indicated that red cedar has long been integral to 
Haida culture. The chambers judge considered that there was a "reasonable probability" that the 
Haida would be able to establish infringement of an Aboriginal right to harvest red cedar "by proof 
that old-growth cedar has been and will continue to be logged on Block 6, and that it is of limited 
supply" (para. 48). The prospect of continued logging of a resource in limited supply points to the 
potential impact on an Aboriginal right of the deCision to replace T.F.L. 39. 

73 Tree Farm Licences are exclusive, long-term licences. T.F.L. 39 grants exclusive rights to 
Weyerhaeuser to harvest timber within an area constituting almost one quarter of the total land of 
Haida Gwaii. The chambers judge observed that "it [is] apparent that large areas of Block 6 have 
been logged off" (para. 59). This pOints to the potential impact on Aboriginal rights of the decision 
to replace T.F.L. 39. 

74 To the Province's credit, the terms of T.F.L. 39 impose requirements on Weyerhaeuser with 
respect to Aboriginal peoples. However, more was required. Where the government has 
knowledge of an asserted Aboriginal right or title, it must consult the Aboriginal peoples on how 
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exploitation of the land should proceed. 

75 The next question Is when does the duty to consult arise? Does it arise at the stage of 
granting a Tree Farm Licence, or only at the stage of granting cutting permits? The T.F.L. 
replacement does not itself authorize timber harvesting, which occurs only pursuant to cutting 
permits. T.F.L. replacements occur periodically, and a particular T.F.L. replacement decision may 
not result in the substance of the asserted right being destroyed. The Province argues that, 
although it did not consult the Haida prior to replacing the T.F.L., it "has consulted, and continues 
to consult with the Haida prior to authorizing any cutting permits or other operational 
plans" (Crown's factum, at para. 64). 

76 I conciude that the Province has a duty to consult and perhaps accommodate on T.F.L. 
decisions. The T.F.L. decision reflects the strategic planning for utilization of the resource. 
Decisions made during strategic planning may have potentially serious impacts on Aboriginal right 
and title. The holder ofT.F.L. 39 must submit a management plan to the Chief Forester every five 
years, to inciude inventories of the licence area's resources, a timber supply analysis, and a "20-
Year Plan" setting out a hypothetical sequence of cutblocks. The inventories and the timber supply 
analysis form the basis of the determination of the allowable annual cut ("A.A.C. ") for the licence. 
The licensee thus develops the technical information based upon which the A.A.C. is calculated. 
Consultation at the operational level thus has little effect on the quantity of the annual allowable 
cut, which in turn determines cutting permit terms. If consultation Is to be meaningful, it must 
take place at the stage of granting or renewing Tree Farm Licences. 

77 The last issue is whether the Crown's duty went beyond consultation on T.F.L. decisions, to 
accommodation. We cannot know, on the facts here, whether consultation would have led to a 
need for accommodation. However, the strength of the case for both the Haida title and the Haida 
right to harvest red cedar, coupled with the serious impact of incremental strategic decisions on 
those Interests, suggest that the honour of the Crown may well require significant accommodation 
to preserve the Haida interest pending resolution of their ciaims. 

(3) Did the Crown Fulfill its Duty? 

78 The Province did not consult with the Haida on the replacement of T.F.L. 39. The chambers 
judge found, at para. 42: 

[O]n the evidence presented, It Is apparent that the Minister refused to consult with 
the Haida about replacing T.F.L. 39 in 1995 and 2000, on the grounds that he was not 
required by law to consult, and that such consultation could not affect his statutory 
duty to replace T.F.L. 39. 

In both this Court and the courts below, the Province points to various measures and policies 
taken to address Aboriginal interests. At this Court, the Province argued that "[t]he Haida were 
and are consulted with respect to forest development plans and cutting permits .... Through past 
consultations with the Haida, the Province has taken various steps to mitigate the effects of 
harvesting ... " (Crown's factum, at para. 75). However, these measures and policies do not 
amount to and cannot substitute for consultation with respect to the decision to replace T.F.L. 39 
and the setting of the licence's terms and conditions. 

79 It follows, therefore, that the Province failed to meet its duty to engage in something 
significantly deeper than mere consultation. It failed to engage in any meaningful consultation at 
all. 

III. Conclusion 

80 The Crown's appeal is dismissed and Weyerhaeuser's appeal is allowed. The British 
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Columbia Court of Appeal's order is varied so that the Crown's obligation to consult does not 
extend to Weyerhaeuser. The Crown has agreed to pay the costs of the respondents regarding the 
application for leave to appeal and the appeal. Weyerhaeuser shall be relieved of any obligation to 
pay the costs of the Haida in the courts below. It is not necessary to answer the constitutional 
question stated in this appeal. 
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Indians, Inuits and Metis - Treaties and proclamations - Breach, effect of - Fish and game -
Indian, Inuit and Metis rights - Right to hunt off reserves - Treaty rights, proof of - Right to 
hunt for food - Crown lands, unoccupied - Administrative law - Natural justice - Constitution 
of board or tribunal (considerations inc!. bias) - Bias, apprehension of - Policies or rules adopted 
by the board or tribunal - Procedure at hearing - Opportunity to present evidence. 

This was an appeal by the Ministry of Forests and Canadian Forest Products from an order 
quashing a decision to grant a cutting permit. The district manager granted Canfor a timber 
harvesting license to log on Crown land adjacent to the Halfway River First Nation's reserve land. 
The Nation's members were descendants of signatories to a treaty that preserved its traditional 
right to hunt on Crown land adjacent to its reserve. The Nation's petition for judicial review was 
allowed, and the decision to grant the permit was quashed. The Chambers judge found that the 
permit and the logging it allowed infringed the Nation's hunting rights without justification. The 
Chambers judge aiso found that the permit was granted contrary to the district manager's duty of 
fairness, as he had fettered his discretion by applying government policy as to the encouragement 
of development. He further found that the district manager had prejudged Canfor's right to have 
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the permit issued, failed to give adequate notice of his intention to decide the question, and failed 
to provide an adequate opportunity to be heard. In addition, the Chambers judge found that the 
district manager's decision was patently unreasonable because he had made factual findings 
without adequate evidence. The Minister argued that the Nation's right to hunt under the treaty 
was subject to the Crown's right to require or take up lands for purposes such as lumbering. 
Alternatively, the Minister argued that any breach of the treaty right to hunt was justified and that 
procedural fairness rules had been duly followed. 

HELD: Appeal dismissed. No curial deference was owed to the district manager's decision, as he 
must have been aware of his fiduciary duty as an officer of the Crown with respect to the Nation's 
treaty rights. The matters were capable of disposition on affidavit eVidence, and the Chambers 
judge did not err in proceeding by way of judicial review and not converting the proceedings into 
a trial. The Chambers judge did not err in quashing the district manager's approval of the permit 
application given that the issuance of the cutting permit infringed the Nation's right to hunt, and 
the Crown failed to show that the infringement was justified. The Chambers judge was correct in 
finding that any interference with the right to hunt was a prima facie infringement of the Nation's 
treaty right as protected by section 35 of the Constitution Act. The Crown did not show that the 
legislative or administrative objectives were of sufficient importance to warrant infringement; that 
the conduct infringed the treaty right as little as possible; that the effects outweighed the derived 
benefits; and that adequate meaningful consultation had taken place. The Chambers judge erred 
in finding that the district manager had fettered his discretion where the government policy 
considered did not preclude the consideration of aboriginal rights, but was one factor to be 
considered in the issuance of cutting permits. Nor did the district manager's decision give rise to a 
reasonable apprehension of bias. Given that the district manager played both an investigative and 
an adjudicative function, it could not be said that he prejudged the matter. However, the 
Chambers judge correctly found that the district manager had failed to provide a full opportunity 
to be heard, and thus breached the principles of procedural fairness. 
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Constitution Act, 1930. 

Constitution Act, 1982, s. 35(1). 

Forest Act, R.S.B.C. 1979, c. 140, ss. 9, 10, 158(2)(d.l). 

Forest Practices Code of British Columbia Act, S.B.C. 1994, c. 41, ss. 238, 247. 

Forest Practices Code Regulations, Reg. 165/95. 

Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, s. 2(a). 

Ministry of Forests Act, R.S.B.C. 1979, c. 272, s. 2(1). 

Public Service Act, R.S.B.C. 1979, c. 343. 

Railway Belt Retransfer Agreement Act, S.B.C. 1930, c. 60. 

Range Act, R.S.B.C. 1979, c. 35. 
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160 The Crown's duty to consult imposes on it a positive obligation to reasonably ensure that 
aboriginal peoples are provided with all necessary information in a timely way so that they have 
an opportunity to express their interests and concerns, and to ensure that their representations 
are seriously considered and, wherever possible, demonstrably integrated into the proposed plan 
of action: see R. v. Sampson (1995), 16 B.C.L.R. (3d) 226 at 251 (C.A.); R. v. Noel, [1995] 4 
C.N.L.R. 78 (Y.T.T.C.) at 94-95; R. v. Jack (1995), 16 B.C.L.R. (3d) 201 at 222-223 (C.A.); 
Eastmain Band v. Robinson (1992), 99 D.L.R. (4th) 16 at 27 (F.C.A.); and R. v. Nikal, supra. 
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that duty had been met with regard to the subject matter before it - Commission unreasonably 
refused to include consultation issue in scope of proceeding. 

Natural resources law - Public utilities - Regulatory tribunals - Practice and procedure -
Intervenors - Provincial boards, tribunals and commissions - British Columbia - Electricity -
Generation - Hydro - Appeal by intervenor First Nations from British Columbia Utilities 
Commission's determination that it was not required to consider adequacy of Crown's consultation 
and accommodation efforts with First Nations when determining whether public convenience and 
necessity required proposed extension of province's electric transmission system allowed -
Commission had jurisdiction and capacity to decide constitutional question of whether the duty to 
consult existed and if so, whether that duty had been met with regard to the subject matter 
before it - Commission unreasonably refused to include consultation issue in scope of proceeding. 

Appeal by the intervenor First Nations from the British Columbia Utilities Commission's 
determination that it was not required to consider the adequacy of the Crown's consultation and 
accommodation efforts with First Nations when determining whether public convenience and 
necessity required the proposed extension of the province's transmission system. The British 
Columbia Transmission Corporation (BCTC) applied for a certificate of public convenience and 
necessity (CPCN) for a hydro transmission line project. The proposed line originated, terminated, 
or passed through the traditional territory of four First Nations bands. The First Nations registered 
with the Commission as intervenors on BCTC's application and asked to lead evidence at an oral 
hearing about whether the Crown had fulfilled its duty to consult before seeking a CPCN for the 
project. The Commission decided to defer any assessment of whether the Crown's duty of 
consultation and accommodation with regard to the project had been fulfilled to the ministers with 
power to decide whether to issue an environmental assessment certificate under the 
Environmental Assessment Act. On appeal, the First Nations argued that the Commission's refusal 
to permit them to lead evidence about the consultation process effectively precluded consideration 
of alternatives to the project as a solution to the lower mainland's anticipated energy shortage. 

HELD: Appeal allowed and decision remitted to the Commission for reconsideration. The effect of 
the CPCN was suspended for the purpose of determining whether the Crown's duty to consult and 
accommodate the First Nations had been met. As a quasi-judicial tribunal with authority to decide 
questions of law on applications under its governing statute, the Commission had the jurisdiction 
and capacity to decide the constitutional question of whether the duty to consult existed and if so, 
whether that duty has been met with regard to the subject matter before it. The Crown's 
obligation to First Nations required interactive consultation and, where necessary, 
accommodation, at every stage of a Crown activity that had the potential to affect their Aboriginal 
interests. Once the Commission accepted that BCTC had a duty to consult First Nations regarding 
the project it was being asked to certify, it was incumbent on the Commission to hear the First 
Nations' complaints about the Crown's consultation efforts during the process leading to BCTC's 
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selection of its preferred option, and to assess the adequacy of those efforts. Their failure to 
determine whether the Crown's honour had been maintained up to that stage of the Crown's 
activity was an error in law. 

Statutes, Regulations and Rules Cited: 

Business Corporations Act, SBC 2002, CHAPTER 57, 

Environmental Assessment Act, SBC 2002, CHAPTER 43, s. 9, s. 10(1)(c), s. 11, s. 16, s. 17, s. 
30 

Hydro and Power Authority Act, RSBC 1996, CHAPTER 212, 

Transmission Corporation Act, SBC 2003, CHAPTER 44, 

Utilities Commission Act, RSBC 1996, CHAPTER 473, s. 45, s. 45(3), s. 99, s. 101, s. 101(5) 

Counsel: 

GJ. McDade, Q.c.: Counsel for the Appellant, the Kwikwetlem First Nation. 

T. Howard and B.C. Stadfeld: Counsel for the Appellants, Nlaka'pamux Nation Tribal Council, 
Okanagan Nation Alliance and Upper Nicola Indian Band. 

K.B. Bergner and A. Bespflug: Counsel for the Respondent, British Columbia Hydro and Power 
Authority. 

A.W. Carpenter: Counsel for the Respondent, British Columbia Transmission Corporation. 

Reasons for Judgment 

The judgment of the Court was delivered by 

1 C.M. HUDDART J.A.:-- This appeal under s. 101 of the Utilities Commission Act, R.S.B.C. 
1996, c. 473, questions the approach of the British Columbia Utilities Commission ("the 
Commission") to the application of the principles of the Crown's duty to consult about and, if 
necessary, accommodate asserted Aboriginal interests on an application under s. 45 of that Act, 
for a certificate of public convenience and necessity ("CPCN") for a transmission line project 
proposed by the respondent, British Columbia Transmission Corporation ("BCTC"). 

2 The line is said by its proponents to be necessary because the lower mainland's current 
energy supply will soon be insufficient to meet the needs of its growing population: the bulk of the 
province's electrical energy is generated in the interior of the province while the bulk of the 
electrical load is located at the coast. BCTC's preferred plan to remedy this problem is to build a 
new 500 kilovolt alternating current transmission line from the Nicola substation near Merritt to 
the Meridian substation in Coquitlam, a distance of about 246 kilometres (the "ILM Project"). It 
requires transmission work at both the Nicola and Meridian substations and the construction of a 
series capacitor station at the midpoint of the line. 

3 The proposed line originates, terminates, or passes through the traditional territory of each 
of the four appellants. Most of the line will follow an existing right of way, although parts will need 
widening. About 40 kilometres of new right of way will be required in the Fraser Canyon and 
Fraser Valley. The respondents agree the ILM Project has the potential to affect Aboriginal 
interests, including title, requires a CPCN, and has been deSignated a reviewable project under 
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the Environmental Assessment Act, S.B.C. 2002, c. 43. 

4 The Nlaka'pamux Nation Tribal Council represents the collective interests of the Nlaka'pamux 
Nation of which there are seven member bands. Their territory is generally situated in the lower 
portion of the Fraser River watershed and across portions of the Thompson River watershed. Their 
neighbour, the Okanagan Nation, consists of seven member bands whose collective interests are 
represented by the Okanagan Nation Alliance. The Upper Nicola Indian Band, one of the member 
bands of the Okanagan Nation, is uniquely affected by the ILM Project as it asserts particular 
stewardship rights in the area around Merritt where the Nicola substation is located. The 
Kwikwetlem First Nation is a relatively small band whose territory encompasses the Coquitlam 
River watershed and adjacent lands and waterways. Its territory, largely taken up by the 
development of a hydro dam and the urban centres, Port Coquitlam and Coquitlam, contains the 
Meridian substation, the terminus of the proposed transmission line. 

5 The appellants all registered with the Commission as intervenors on BCTC's s. 45 application 
and asked to lead evidence at an oral hearing about whether the Crown had fulfilled its duty to 
consult before seeking a CPCN for the ILM Project. Their essential complaint is that the 
Commission's refusal to permit them to lead evidence about the consultation process in that 
proceeding effectively precludes consideration of alternatives to the ILM Project as a solution to 
the lower mainland's anticipated energy shortage. 

6 The question arises in an appeal from a decision by which the Commission determined it need 
not consider the adequacy of the Crown's consultation and accommodation efforts with First 
Nations when determining whether public convenience and necessity require the proposed 
extension of the province's transmission system: Re British Columbia Transmission Corporation 
Application for a Certificate of Public Convenience and Necessity for the Interior to Lower Mainland 
Transmission Project, First Nations Scoping Issue, B.C.U.C Letter Decision No. L-6-08, 5 March 
2008 (the "scoping decision"). In the Commission's view, it could and should defer any 
assessment of whether the Crown's duty of consultation and accommodation with regard to the 
ILM Project had been fulfilled to the ministers with power to decide whether to issue an 
environmental assessment certificate under s. 17(3) of the Environmental Assessment Act (an 
"EAC"). 

7 The Commission based its scoping decision on two earlier decisions concerning CPCN 
applications: In the Matter of British Columbia Transmission Corporation, An Application for a 
Certificate of Public Convenience and Necessity for the Vancouver Island Transmission 
Reinforcement Project, B.C.U.C. Decision, 7 July 2006, Commission Order No. C-4-06 ("VITR") 
and In the Matter of British Columbia Hydro and Power Authority, Application for a Certificate of 
Public Convenience and Necessity for Revelstoke Unit 5, B.C.U.C. Decision, 12 July 2007, 
CommisSion Order No. C-8-07 ("Revelstoke"). It is the reasoning In VITR, amplified In Revelstoke 
and the scoping decision, this Court is asked to review. 

8 As a quasi-judicial tribunal with authority to decide questions of law on applications under its 
governing statute, the CommisSion has the jurisdiction and capacity to decide the constitutional 
question of whether the duty to consult exists and if so, whether that duty has been met with 
regard to the subject matter before it: Carrier Sekani Tribal Council v. British Columbia (Utilities 
Commission), 2009 BCCA 67 at paras. 35 to 50. The question on this appeal is whether the 
Commission also has the obligation to consider and decide whether that duty has been discharged 
on an application for a CPCN under s. 45 of the Utilities Commission Act as it did on the 
application under s. 71 in Carrier Sekani. 

9 The Commission is a regulatory agency of the provincial government which operates under 
and administers that Act. Its primary responsibility is the supervision of British Columbia's natural 
gas and electricity utilities "to achieve a balance In the public interest between monopoly, where 
monopoly is accepted as necessary, and protection to the consumer provided by competition", 
subject to the government's direction on energy policy. At the heart of its regulatory function is 
the grant of monopoly through certification of public convenience and necessity. (See British 
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Columbia Hydro & Power Authority v. British Columbia (Utilities Commission) (1996), 20 B.C.L.R. 
(3d) 106, 36 Admin L.R. (2d) 249, at paras. 46 and 48.) 

10 BCTC is a Crown corporation, incorporated under the Business Corporations Act, S.B.C. 
2002, c. 57. In undertaking the ILM Project, it is supported by another Crown corporation, the 
British Columbia Hydro and Power Authority ("BC Hydro"), incorporated under the Hydro and 
Power Authority Act, R.S.B.C. 1996, c. 212. Under power granted to BCTC by the Transmission 
Corporation Act, S.B.C. 2003, c. 44, and a series of agreements with BC Hydro, BCTC is 
responsible for operating and managing BC Hydro's transmission lines, which form the majority of 
British Columbia's electrical transmission system. Planning for and building enhancements or 
extensions to the transmission system, and obtaining the regulatory approvals they require, are 
included in BCTC's responsibilities; BC Hydro retains responsibility for consultation with First 
Nations regarding them. Like the appellants, BC Hydro registered as an intervenor on BCTC's 
application for a CPCN for the ILM Project. 

The Issues 

11 It is common ground that the ILM Project has the potential to affect adversely the asserted 
rights and title of the appellants, that its proposal invoked the Crown's consultation and 
accommodation duty, and that the Crown's duty with regard to the ILM Project has not yet been 
fully discharged. The broad issue raised by the scoping decision under appeal is the role of the 
Commission in assessing the adequacy of the Crown's consultation efforts before granting a CPCN 
for a project that may adversely affect Aboriginal title. The narrower issue is whether the 
Commission's decision to defer that assessment to the ministers is reasonable. 

12 In granting leave, Levine J.A. defined the issue as "whether [the Commission] may issue a 
CPCN without considering whether the Crown's duty to consult and accommodate First Nations, to 
that stage of the approval process has been met": Kwikwetlem First Nation v. British Columbia 
Utilities Commission, 2008 BCCA 208. It may be thought this issue was settled when this Court 
stated at para. 51 in Carrier Sekani: 

Not only has the Commission the ability to decide the consultation issue, it is the only 
appropriate forum to decide the issue in a timely way. Furthermore, the honour of the 
Crown obliges it to do so. As a body to which powers have been delegated by the 
Crown, it must not deny the appellant timely access to a decision-maker with 
authority over the subject matter. 

13 The Commission's constitutional duty was to consider whether the Crown's constitutional 
duty of consultation had been fulfilled with respect to the subject matter of the application. Thus, 
before it certified the ILM Project as necessary and convenient in the public interest, it was 
required to determine when the Crown's duty to consult with regard to that project arose, the 
scope of that duty, and whether it was fulfilled. The Commission did not look at its task that way 
or undertake that analysis. It decided that the government had put in place a process for 
consultation and accommodation with First Nations that required a ministerial decision as to 
whether the Crown had fulfilled these legal obligations before the ILM Project could proceed and 
that the Commission should defer to that process. 

14 As I will explain, I am persuaded the reasons expressed at paras. 52 to 57 for the 
conclusion reached at para. 51 in Carrier Sekani apply with equal force to an application for a 
CPCN and the Commission erred in law when it refused to consider the appellant's challenge to 
the consultation process developed by BC Hydro. However, in anticipation of that potential 
conclusion, the respondents asked this Court to step back from a narrow view having regard only 
to the Commission's mandate, and to find that, in this case, the Commission both acknowledged 
and fulfilled its constitutional duty when it deferred consideration of the adequacy of BC Hydro's 
consultation and accommodation efforts to the ministers' review on the EAC application. In my 
view, the nature and effect of the CPCN decision obliged the Commission to assess the adequacy 
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of the consultation and accommodation efforts of BC Hydro on the issues relevant to the s. 45 
proceeding. The Commission's refusal to consider whether the honour of the Crown was 
maintained to the point of its decision was based on a misunderstanding of the import of the 
relevant jurisprudence and was unreasonable. 

15 I would remit the scoping decision to the Commission for reconsideration in accordance with 
this Court's opinion, once certified, and direct that the effect of the CPCN be suspended for the 
purpose of determining whether the Crown's duty to consult and accommodate the appellants had 
been met up to that decision pOint. (See Utilities Commission Act, ss. 99 and 101(5).) 

The Relevant Statutory Regimes 

The CPCN Process 

Utilities Commission Act 

45.(1) Except as otherwise provided, after September 11, 1980, a person must not 
begin the construction or operation of a public utility plant or system, or an extension 
of either, without first obtaining from the commission a certificate that public 
convenience and necessity require or will require the construction or operation. 

(3) Nothing in subsection (2) [deemed CPCN for pre-1980 projects] authorizes the 
construction or operation of an extension that is a reviewable project under the 
Environmental Assessment Act. 

(6) A public utility must file with the commission at least once each year a statement 
in a form prescribed by the commission of the extensions to its facilities that it 
plans to construct. 

(7) Except as otherwise provided, a privilege, concession or franchise granted to a 
public utility by a municipality or other public authority after September 11, 1980 
is not valid unless approved by the commission. 

(8) The commission must not give its approval unless it determines that the privilege, 
concession or franchise proposed is necessary for the public convenience and 
properly conserves the public interest. 

(9) In giving its approval, the commission 

(a) must grant a certificate of public convenience and necessity, and 

(b) may impose conditions about 

(I) the duration and termination of the 
privilege, concession or franchise, or 

(ii) construction, equipment, maintenance, rates or service, 

as the public convenience and interest reasonably require. 

46.(1) An applicant for a certificate of public convenience and necessity must file with 
the commission information, material, evidence and documents that the commission 
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prescribes. 

(3) Subject to subsections (3.1) and (3.2), the commission may issue or refuse to 
issue the certificate, or may issue a certificate of public convenience and necessity 
for the construction or operation of a part only of the proposed facility, line, plant, 
system or extension, or for the partial exercise only of a right or privilege, and 
may attach to the exercise of the right or privilege granted by the certificate, 
terms, including conditions about the duration of the right or privilege under this 
Act as, in its judgment, the public convenience or necessity may require. 

(3.1)In deciding whether to issue a certificate under subsection (3), the commission 
must consider 

(a) the government's energy objectives, 

(b) the most recent long-term resource plan filed by the public utility under 
section 44.1, if any, and 

(c) whether the application for the certificate is consistent with the requirements 
imposed on the public utility under sections 64.01 [achieving electricity self
sufficiency by 2016] and 64.02 [achieving the goal that 90% of electricity be 
generated from clean or renewable resources], If applicable. 

(3.2)Section (3.1) does not apply if the commission considers that the matters 
addressed in the application for the certificate were determined to be in the 
public interest in the course of considering a long-term resource plan under 
section 44.1. 

99. The commission may reconsider, vary or rescind a decision, order, rule or 
regulation made by It, and may rehear an application before deciding it. 

101.(1) An appeal lies from a decision or order of the commission to the Court of 
Appeal with leave of a justice of that court. 

(5) On the determination of the questions involved in the appeal, the Court of Appeal 
must certify its opinion to the commission, and an order of the commission must 
conform to that opinion. 

16 The Commission issues CPCN Application Guidelines to assist public utilities and others in 
the preparation of CPCN applications. The preface to the guidelines issued March 2004 includes 
this advice: 

The scope of the Information requirement for a specific application will depend on the 
nature of the project and the issues that it raises. Project proponents are encouraged 
to initiate discussions with appropriate government agencies and the public very early 
in the project planning stage in order to obtain an appreciation of the issues to be 
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addressed prior to the filing of the application. 

CPCN Applications may be supported by resource plans and/or action plans prepared 
pursuant to the Resource Planning Guidelines issued in December 2003. The resource 
plan and/or action plans may deal with significant aspects of project justification, 
particularly the need for the project and the assessment of the costs and benefits of 
the project and alternatives. 

According to the Guidelines, the application should include the following: 

2. Project Description: 

(Iv) identification and preliminary assessment of any impacts by the project on the 
physical, biological and social environments or on the public, including First 
Nations; proposals for reducing negative impacts and obtaining the maximum 
benefits from positive impacts; and the cost to the project of Implementing the 
proposals; 

3. Project Justification 

(Ii) a study comparing the costs, benefits and associated risks of the project and 
alternatives, which estimates the value of all of the costs and benefits of each 
option or, where not quantifiable, identifies the cost or benefit and states that It 
cannot be quantified; 

(iii) a statement identifying any significant risks to successful completion of the 
project; 

4. Public Consultation 

(i) a description of the Applicant's public information and consultation program, 
Including the names of groups, agencies or individuals consulted, as well as a 
summary of the issues and concerns discussed, mitigation proposals explored, 
decisions taken, and items to be resolved. 

6. Other Applications and A[:mrovals 

(i) a list of ail approvals, permits, licences or authorizations required under federal, 
provincial and municipal law; and 

(ii) a summary of the material conditions that are anticipated in the approvals and 
confirmation that the costs of complying with these conditions are included in the 
cost estimate of the Application. 
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The EAC Process 

Environmental Assessment Act 

8.(1) Despite any other enactment, a person must not 

(a) undertake or carry on any activity that is a reviewable project, 

unless 

(c) the person first obtains an environmental assessment certificate for the 
project, or 

9. (1) Despite any other enactment, a minister who administers another enactment or 
an employee or agent of the government or of a municipality or regional district, must 
not issue an approval under another enactment for a person to 

(a) undertake or carry on an activity that is a reviewable project, 

unless satisfied that 

(c) the person has a valid environmental assessment certificate for the 
reviewable project, or 

(2) Despite any other enactment, an approval under another enactment is without 
effect if it is issued contrary to subsection (1). 

10.(1)The executive director by order 

(c) If the executive director considers that a reviewable project may have a 
significant adverse environmental, economic, social, heritage or health 
effect, taking into account practical means of preventing or reducing to an 
acceptable level any potential adverse effects of the project, may determine 
that 

(i) an environmental assessment certificate is required for the project, 
and 

(Ii) the proponent may not proceed with the project without an 
assessment. 
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11.(1) If the executive director makes a determination set out in section 10(1)(c) for 
a reviewable project, the executive director must also determine by order 

(a) the scope of the required assessment of the reviewable project, and 

(b) the procedures and methods for conducting the assessment, including for 
conducting a review of the proponent's application under section 16, as part 
of the assessment. 

(2) The executive director's discretion under subsection (1) includes but is not limited 
to the discretion to specify by order one or more of the following: 

(f) the persons and organizations, including but not limited to the public, first 
nations, government agencies and, if warranted in the executive director's 
opinion, neighbouring jurisdictions, to be consulted by the proponent or the 
Environmental Assessment Office during the assessment, and the means by 
which the persons and organizations are to be provided with notice of the 
assessment, access to information during the assessment and opportunities 
to be consulted; 

(g) the opportunities for the persons and organizations specified under 
paragraph (f), and for the proponent, to provide comments during the 
assessment of the reviewable project; 

(3) The assessment of the potential efFects of a reviewable project must take into 
account and reflect government policy identiFied for the executive director, during 
the course of the assessment, by a government agency or organization 
responsible for the identified policy area. 

16.(1) The proponent of a reviewable project for which an environmental assessment 
certificate Is required under section 10(1)(c) may apply for an environmental 
assessment certificate by applying in writing to the executive director and paying the 
prescribed fee, If any, in the prescribed manner. 

(2) An application for an environmental assessment certificate must contain the 
information that the executive director requires. 

(3) The executive director must not accept the application for review unless he or she 
has determined that it contains the required information. 

17.(1) On completion of an assessment of a reviewable project ... the executive 
director ... must refer the proponent's application for an environmental assessment 
certificate to the ministers for a decision under subsection (3). 

(2) A referral under subsection (1) must be accompanied by 

(a) an assessment report prepared by the executive director ... , 
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(b) the recommendations, if any, of the executive director, ... , and 

(c) reasons for the recommendations, if any, of the executive director, .... 

(3) On receipt of a referral under subsection (1), the ministers 

(a) must consider the assessment report and any recommendations 
accompanying the assessment report, 

(b) may consider any other matters that they consider relevant to the public 
interest in making their decision on the application, and 

(c) must 

(i) issue an environmental assessment certificate to the proponent, and 
attach any conditions to the certificate that the ministers consider 
necessary, 

(ii) refuse to issue the certificate to the proponent, or 

(iii) order that further assessment be carried out, in accordance with the 
scope, procedures and methods specified by the ministers. 

(4) The executive director must deliver to the proponent the decision and the 
environmental assessment certificate, if granted. 

30.(1) At any time during the assessment of a reviewable project under this Act, and 
before a decision under section 17(3) about the proponent's application for an 
environmental assessment certificate ... , the minister by order may suspend the 
assessment until the outcome of any investigation, inquiry, hearing or other process 
that 

(a) is being or will be conducted by any of the following or any combination of 
the following: 

(i) the government of British Columbia, including any agency, board or 
commission of British Columbia; 

(ii) the government of Canada; 

(iii) a municipality or regional district in British Columbia; 

(iv) a jurisdiction bordering on British Columbia; 

(v) another organization, and 

(b) is material, in the opinion of the minister, to the assessment, under this Act, 
of the reviewable project. 

(2) If a time limit is in effect under this Act at the time that an assessment is 
suspended under subsection (1), the minister may suspend the time limit until the 
assessment resumes. 

17 The Guide to the Environmental Assessment Process published by the Environmental 
Assessment Office ("EAO") outlines the general framework for a typical environmental 
assessment. Key to that process are an order issued under s. 11 of the Act determining the scope 

http://autolink.quicklaw.comlQF/qf.php?Pl =% 18UO%04a%3d%402W% 185%3a%040... 2010-02-25 



Kwikwetlem First Nation v. British Columbia (Utilities Commission), [2009] B.C,J. N... Page 12 of21 

of the assessment and the procedures and methods to be used for that particular project, and the 
terms of reference, which define the information the proponent must provide in its application. 
Once the executive director (or a delegate) accepts the application for review (s. 16), he has 180 
days to complete the review, prepare an assessment report and refer the application to the 
designated ministers. As noted in the Guide at page 18, "Government agency, First Nation and 
public review of the application, any formal public comment period, and opportunities for the 
proponent to respond to issues raised, are normally scheduled within the 180 days." 

18 The assessment report documents the findings of the assessment, including the issues 
raised and how they have been or could be addressed. It may be accompanied by 
recommendations, with reasons, of the executive director. Currently, the responsible ministers 
are the Minister of the Environment and the minister designated as responsible for the category of 
the reviewable project, in this case, the Minister of Energy, Mines and Petroleum Resources. After 
the application is ·referred to them, they have 45 days to decide whether to issue an EAC or 
require further assessment (s. 17). At that stage, the Guide notes at page 20, the ministers must 
consider whether the province has fulfilled its legal obligations to First Nations. 

19 The parties' disagreement about the nature and effect of these processes and their 
interplay is at the root of this appeal. However, they agree that both a CPCN and EAC are required 
before the ILM Project can proceed. They do not suggest that either s. 9 of the Environmental 
Assessment Act or s. 45(3) of the Utilities Commission Act requires the EAC to be issued before 
the CPCN can be considered and Issued. The wording of those statutes suggests otherwise. While 
s. 30 of the Environmental Assessment Act permits the ministers to suspend the EAC assessment 
until a CPCN is issued, there is no comparable provision in the Utilities Commission Act. 

20 The Commission, like the respondents, takes the view the CPCN process should be 
completed before an application for an EAC is made. In the appellants' view, this practical 
approach is possible only if the Commission is required to ensure the Crown has fulfilled its duty 
to consult about and, if necessary, accommodate their interests during the preliminary planning 
stage before it grants a CPCN for a specific project. 

Relevant Background 

21 This brief summary of events (taken from the CPCN application) is intended only to help in 
understanding the procedural issue before this Court. The appellants do not accept the 
respondents' descriptions of their consultation efforts as "statements of facts". This evidence 
could not be tested because of the scoping decision. 

22 BC Hydro began its consultation efforts when it contacted First Nations in August 2006; in 
Kwikwetlem's case, by telephone on 16 August 2006. At that time BCTC was considering four 
options: upgrade the existing infrastructure, build a new transmission line, non-wire options such 
as local energy generation and conservation, and doing nothing. Both the upgrade and the new 
line would require a CPCN; only the new line required an EAC. From.August to October 2006, BC 
Hydro met with 46 First Nations and Tribal Councils to provide an overview of these options 
(including four potential routes for a new line) and the required regulatory processes. 

23 Recognizing a new transmission line would require an EAC, and that consultation with First 
Nations would be required for both that option and the alternative upgrade, BCTC began the pre
application stage of the EAC process by filing a project description with the EAO on 4 December 
2006. Two weeks later, the executive director of the EAO issued an order under s. 10(1)(c) of the 
Environmental Assessment Act stating that the proposed new transmission line was a reviewable 
project, required an EAC, and could not proceed without an assessment. Meanwhile, BC Hydro 
continued its efforts to consult with Aboriginal groups through the spring of 2007 by holding three 
more "Rounds of Consultation" and the first round of "Community Open Houses". 

24 In February 2007, the EAO held an initial Technical Working Group meeting attended by 26 
Aboriginal Groups where an overview of the ILM Project and the environmental assessment 
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process was provided together with draft Terms of Reference on which comment was invited. In 
March, the EAO provided a draft of its procedural order Issued pursuant to s. 11 of the 
Environmental Assessment Act and draft technical discipline Work Plans to 60 First Nations and 7 
Tribal Councils for comment. 

25 In May 2007, BCTC made its decision to pursue the ILM Project as its preferred option to 
increase the province's transmission capacity. On 31 May 2007, the executive director Issued a s. 
11 procedural order, establishing a formal consultation process for the ILM Project. At para. 4.1 of 
that order, it set out the scope of the assessment It required: 

4.1 The scope of assessment for the Project will include consideration of the potential 
for: 

4.1.1 potential adverse environmental, social, economic, health and heritage 
effects and practical means to prevent or reduce to an acceptable level any such 
potential adverse effects; and, 

4.1.2 potential adverse effects on First Nation's Aboriginal interests, and to the 
extent appropriate, ways to avoid, mitigate or otherwise accommodate such 
potential adverse effects. 

26 In Schedule B, the order identified 60 First Nations and 7 Tribal Councils with whom 
consultation was required. At recital F, it stated that the project area lay in their "asserted 
traditional territories", and at recital G, that BCTC had "held discussions or attempted to hold 
discussions" with them "with respect to their interests in the Project, including potential effects" 
on their "potential Aboriginal interests". 

27 The order also affirmed that the Project Assessment Director had established a Working 
Group which was to contain representation from First Nations as well as federal, provincial and 
local government agencies (paras. 7.1, 7.2). The order contained directives that the proponent 
meet with the Working Group (para. 7.2), consult with First Nations (para. 9.1), and seek advice 
from First Nations on the means of that consultation (para. 9.2). 

28 The order specified BCTC was to include a summary of its consultation efforts to date and a 
proposal for future consultation with First Nations and the comments of First Nations on both in its 
EAC application (paras. 13.1 and 13.2). In para. 15.5 the order required BCTC to provide a 
written report on the potential adverse effects of the project, including those on First Nations' 
Aboriginal interests, and its intentions as to how it would address those issues. The order also 
stated that, based on these submissions, the Project Assessment Director might require BCTC (or 
the EAO) to undertake further measures to ensure adequate consultation occurred during the 
review of the EAC application (paras. 13.3, 13.4, 15.6). Finally, the order stated that the Project 
Assessment Director would consult with BCTC, First Nations and other members of the Working 
Group in his preparation of the draft assessment report, "as a basis for a decision by Ministers" 
under s. 17(3) of the Act. 

29 On 6 June 2007, BC Hydro sent a letter to the 67 First Nations and Tribal Councils identified 
by the EAO, notifying them of BCTC's decision to seek approvals for a new transmission line. That 
letter included this explanation: 

In deciding to pursue the new transmission line alternative, BCTC believes that it has 
selected the alternative that is the most effective and energy efficient solution to 
increase the province's transmission capacity. BCTC will be required to present its 
assessment of the alternatives in its application for the approval for the Interior to 
Lower Mainland Transmission Project (ILM Project) to the British Columbia Utilities 
Commission (BCUC). The BCUC has the final decision-making authority on whether to 
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approve BCTC's recommended solution and may choose an alternative solution, or 
combination of solutions. 

30 In June, BC Hydro held a second round of Community Open Houses. In August, it began 
discussions with Aboriginal Groups about the collection of traditional land use information. On 17 
September, BCTC filed draft Terms of Reference and a Screening Level Environmental Report for 
the ILM Project with the EAO. (The Terms of Reference were approved by the EAO on 23 May 
2008 after the CommisSion released the scoping decision.) 

31 On 5 November 2007, BCTC filed its application for a CPCN for the ILM Project with the 
Commission and provided a copy to each of the appellants and other identified First Nations and 
Tribal Councils. The appellants and two others (Sto:lo Nation Chiefs Council and Boston Bar First 
Nation) registered as intervenors. In its application, BCTC identified the alternative solutions it 
had considered and rejected. It also included three routing options other than that of the ILM 
Project. 

32 At a procedural conference held 20 December 2007, the Commission established a process 
for deciding whether it should consider the adequacy of consultation and accommodation efforts 
as part of its determination whether to grant a CPCN (the "scoping issue"). That process was to 
include written submissions from the applicant (BCTC) and intervenors (including BC Hydro). 

33 Five First Nations and Tribal Councils responded to BCTC's invitation to express their 
interest in making submissions regarding the scoping issue. In early 2008, the Commission 
received written submissions from BCTC, BC Hydro, the four appellants, and two other 
intervenors. 

34 On 21 February 2008, four days before the scheduled Oral Phase of Argument on the 
scoping issue, the Commission Secretary advised BCTC and the intervenors that the oral hearing 
would not be held, and that the Commission agreed with BC Hydro and BCTC that it "should not 
consider the adequacy of consultation and accommodation efforts on the ILM Project as part of its 
determinations in deciding whether to grant a CPCN for the ILM Project" for reasons it expected to 
issue by 7 March 2008. Its reasons for the scoping decision under appeal followed on 5 March 
2008. 

The Scoping Decision 

35 The Commission's focus in this decision was on its role in assessing the adequacy of the 
Crown's consultation with regard to the ILM Project it was asked to certify as necessary and 
convenient in the public interest. The Commission found it could and should rely on the 
environmental assessment process to ensure the Crown fulfilled its duties to First Nations at all 
stages ofthe ILM Project, as it had in VITR and Reve/stoke. 

36 The CommiSSion Secretary explained (at p. 2-3): 

In both the VITR Decision and the Revelstoke DeCision, the Commission relied on the 
Environmental Assessment Office ("EAO") process and as concluded in the VITR 
Decision: 

The government has legislated regulatory approvals that must be obtained 
before VITR proceeds. Pursuant to Section 8 of the EAA, BCTC requires an EAC 
for VITR. Given the Section 11 Procedural Order and the Terms of Reference for 
VITR, the Commission Panel is satisfied that a process is in place for 
consultation and, if necessary, accommodation. In the circumstances of VITR, 
the EAO approval, if granted, will follow some time after this decision. Through 
this legislation, the government has ensured that the project will not proceed 
until consultation and, if necessary, accommodation has also concluded. The 
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Commission Panel concludes that it should not look beyond, and can rely on, this 
regulatory scheme established by the government (p. 48). 

In the Reve/stoke Unit 5 Decision, the Commission Panel said: 

The Provincial and Federal Governments have created legislation, the 
Environmental Assessment Act and the Canadian Environmental Assessment Act, 
which ensure that regulatory approvals must be obtained before Revelstoke Unit 
5 can proceed and that the project will not proceed until consultation and, if 
necessary, accommodation has been completed (p.34). 

In the instant case, BCTC, pursuant to the Environmental Assessment Act, requires an 
Environmental Assessment Certificate ("EAC") for the ILM Project. BCTC has said that 
it anticipates submitting its EAC application in the fall of 2008, assuming a CPCN is 
issued in the summer of 2008. Given the Section 11 Procedural Order ... and the draft 
Terms of Reference ... the Commission Panel is also satisfied that a process is in place 
for consultation and, if necessary, accommodation. 

Prior to issuing an EAC, Provincial Ministers must consider whether the Crown has 
fulfilled legal obligations to First Nations (Guide to Environmental Assessment Process, 
Step 8 and Environmental Assessment Act, Section 17.) Given the statutory 
requirement for an EAC and the process established by the Section 11 Procedural 
Order, the Commission Panel concludes that it should not look beyond, and can rely 
on, this regulatory scheme established by the government. Accordingly, the 
Commission Panel does not intend to conduct a separate inquiry into the adequacy of 
consultation and accommodation in this proceeding. 

37 In support of its position, the Commission relied on the following passage from Haida Nation 
v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, at para. 51 (also 
quoted at p. 47 ofthe VITR decision): 

It is open to governments to set up regulatory schemes to address the procedural 
requirements appropriate to different problems at different stages, thereby 
strengthening the reconciliation process and reducing recourse to the courts. 

38 To the appellants' submissions that consultation and accommodation were continuing 
obligations that might arise throughout a series of decisions, and therefore, should start at the 
earliest possible stage and not be anticipated or deferred, the Commission responded (at p. 4): 

The Commission Panel believes that a distinction needs to be drawn between 
circumstances such as those in the Gitxsan Houses v. British Columbia (Minister of 
Forests) (2002), 10 B.C.L.R. (4th) 126 (S.C.) and the Haida cases where a decision or 
a'series of decisions are made each having their own impacts, and the circumstances 
in the instant case where a single project requires at least two different regulatory 
approvals before there are impacts on Aboriginal rights and title .... [T]he EAC 
requirement ensures that if the duty to consult has not been met and, where 
necessary, adequate accommodation has not been provided, then the project will not 
proceed, and there will be no impacts on Aboriginal rights and title. In this manner, 
meaningful consultation is ensured, and the honour of the Crown will be upheld. In 
other words, the honour of the Crown does not require consultation on every step of a 
regulatory scheme, provided, as in the Instant case, that meaningful consultation is 
ensured before there are impacts on Aboriginal rights and title. 

39 The Commission summarized its analysis (at p. 5): 
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... The CPCN can be thought of as the regulatory step that selects the most cost
effective project amongst alternatives, and also approves the scope, design, and cost 
estimates of the most cost-effective project. The first opportunity to consider the 
adequacy of consultation and accommodation is after the project is selected and is 
sufficiently defined so as to make accommodation discussions meaningful, that is, 
impacts need to be identified. And it is only after impacts can be identified, that 
consultation and accommodation can be concluded. This does not mean that BCTC 
and BC Hydro should begin consulting with First Nations after a CPCN has been 
granted and the ILM Project has been further defined; it only means that the 
Commission can and should rely on the EAO to now or in the future make 
determinations with respect to the duty to consult and, if necessary, accommodate. 

40 The Commission then turned briefly to the eVidence it would receive and consider In 
assessing potential costs and risks to the ILM Project. It noted that the potential costs of 
accommodation were relevant to the cost-effectiveness analysis and that First Nations were 
entitled to full and fair participation in the proceeding on that and other relevant issues. It refused 
to adjourn the proceeding until the process of consultation and accommodation was completed, 
anticipating (at p. 5 of the scoping decision) that an adequate record could be developed from 
which it could "assess cost estimates and potential risks to the project arising from the duty to 
consult, and where necessary, accommodate." It acknowledged that one of the risks was the 
possibility that the enVironmental process might not result in an EAC or might require changes in 
the ILM Project requiring BCTC to seek a new or amended CPCN. 

41 After this Court granted leave to appeal the scoping decision, the Commission issued the 
CPCN, providing its reasons for decision on 5 August 2008: In the Matter of British Columbia 
Transmission Corporation Application for a Certificate of Public Convenience and Necessity for the 
Interior to Lower Mainland Transmission Project, B.C.U.C. Decision,S August 2008, Commission 
Order No. C-4-08 (the "CPCN decision"). At page 96 of those reasons, it concluded: 

The Commission Panel concludes that building a new transmission line, specifically 
SL83, is the preferred alternative for reinforcement of the ILM grid from the NIC 
[Nicola substation) side, and concludes that UEC [the upgrade option) is uneconomic 
when compared to building a fifth line, SL83, that provides higher transfer capability 
and lower losses. 

42 The CPCN decision has not been appealed. In Its reasons, the Commission affirmed the 
scoping decision, noting at p. 32: 

... although the issue of whether BCTC had met its duty to consult and accommodate 
First Nations was ruled out of scope, the Impacts on First Nations and risks to project 
costs were still well within scope. The First Nations were encouraged to be active 
participants in the ILM proceeding, but chose not to lead or elicit evidence. 

43 From comments later in its reasons, it appears the Commission may have expected that the 
appellants would lead eVidence about the potential adverse effects of the different options on their 
rights despite its refusal to consider their dissatisfaction with the consultation process. That is not 
a conclusion that would have been readily apparent from the scoping decision. 

44 On 1 October 2008, BCTC filed its application for an EAC for the ILM Project. The 
environmental assessment process is ongoing, although Kwikwetlem has refused to participate in 
it "without substantial changes to the process". In their view, the EAO has no proper statutory 
mandate for consultation, no appropriate budget, and no sufficient ability to alter the project to 
meet the Crown's accommodation duties. 

Discussion 
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45 The respondents accept that the duty to consult is engaged by the ministerial decision to 
grant an EAC that would allow the ILM Project to proceed. This is the reason BC Hydro has 
consulted with First Nations since August 2006. BCTC submits it is fully committed to ensuring 
that consultation and, if necessary, accommodation, with First Nations is carried out in a manner 
that upholds the honour of the Crown. They also acknowledge the ministers have a constitutional 
duty to assess the adequacy of the Crown's consultation and accommodation efforts In their 
review of the ILM Project under the Environmental Assessment Act, and have the authority to 
deny the EAC and thereby terminate the project if they determine the honour of the Crown was 
not maintained in the process leading to the application and the grant of the EAC. Their point is 
that the Commission had no comparable duty to consider and decide whether the Crown's duty to 
consult was fulfilled at the CPCN stage of the regulatory approval process for the ILM Project. 

46 The respondents limit their submission to the factual circumstances of this case, where 
neither the proponent nor an intervenor suggested an alternative solution to the public need 
identified by BCTC. They acknowledge that the Commission may receive information about 
alternatives as part of its cost-effectiveness analysis and in some cases, may consider alternative 
proposed projects (see, for example, VITR, In the Matter of BC Gas Utility Ltd. Southern Crossing 
Pipeline Project Application for a Certificate of Public Convenience and Necessity, B.C.U.C. 
Decision, 21 May 1999, Commission Order No. G-51-99). Nevertheless, in BC Hydro's view, in this 
case, the CPCN represents only the Commission's opinion that the ILM Project is "suitable for 
inclusion in the plant or system of the public utility with the result that costs of the proposed 
facilities may be recovered in rates." Thus, it argues, by itself, the Commission's grant of a CPCN 
can have no effect on Aboriginal interests. 

47 At the core of this dispute are different understandings of the regulatory processes and 
their interplay. In particular, the parties disagree on whether the CPCN "fixes" the essential 
structure of the project such that, practically speaking, BCTC's preferred option cannot be 
revisited, whatever consultation may occur in the EAC process. In support of their argument that 
the CPCN has this effect, the appellants point first, to the Commission's own words that the CPCN 
process is "the regulatory step that selects the most cost-effective project amongst alternatives, 
and also approves the scope, design, and cost estimates of the most cost-effective 
project" (scoping decision at p. 5, affirmed in the CPCN decision); second, to the advice given to 
First Nations by BC Hydro in its letter of 6 June 2007; and third, to the Concurrent Approval 
Regulation B.C.Reg. 371/2002, s. 3(2)(a), which makes a CPCN ineligible for concurrent review 
with an EAC. 

48 BCTC responded that the Commission's statement was "a poor choice of language", on an 
application presenting only one project for approval, albeit one with huge flexibility, but one the 
Commission had no power to modify without being asked to do so by its proponent. It also 
acknowledged that BC Hydro's letter could have expressed the intention and effect of its 
application more clearly. In BCTC's view, its application was for certification of a new transmission 
line from Merritt to Coquitlam with a range of potential routing options for the Commission to 
consider in deciding cost-effect issues, but not a specific configuration because those details might 
be influenced by the ongoing EAC consultation process. 

49 On this issue, I agree with the appellants and accept the Commission's stated 
understanding of its role as applicable not only generally on CPCN applications but on this 
particular application. In this case, the Commission reviewed the alternatives BCTC had 
considered and affirmed its choice as preferable. The gist of the scoping decision was that, in this 
case, the certified project could have no effect on Aboriginal interests until it received an EAC. 
Thus, the EAC process could test the adequacy of the Crown's consultation efforts on the ILM 
Project. Because the EAC process required the ministers to assess those efforts, the Commission 
was under no such obligation before issuing a CPCN for that project. 

50 The appellants dispute this reasoning. In their view, the current EAC process was not 
designed to meet the requirements of the duty to consult and accommodate Aboriginal interests 
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and cannot be so adapted. 

51 Functionally, the environmental assessment process is not the same process considered in 
Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, 
[2004] 3 S.C.R. 550. The legislation analyzed in Taku River was repealed in 2002 and replaced 
with the current statutory regime. According to Kwikwetlem, the repeal resulted In a "systemic 
stripping out" of First Nations participation in the EAC process. The only explicit mentions of "first 
nations" in the current Environmental Assessment Act are found in s. 11(2)(f) and s. 50(2)(e); 
the latter authorizes a regulation listing those required to be consulted under the former. To date 
no regulation has been established. 

52 BCTC responds that the EAC process can be, and in this case has been, adapted to include 
the nature of the project itself and alternatives to it in the ministerial review. 

53 The most significant differences between the former and the current Act are the omission of 
a purposes section, changes to the criteria for the grant of an EAC, and the absence of provisions 
mandating participation of First Nations. The notion that the interests of First Nations are entitled 
to special protection does not arise in the current Act. As well, the word "cultural" has been 
omitted from the list of effects to be considered in the assessment process. Perhaps most 
importantly, the EAO is no longer required to establish a project committee. Under the former Act, 
both the formation of such a committee and First Nations participation in it were mandated. Chief 
Justice McLachlin wrote in Taku River, at para. 8, that "[t]he project committee becomes the 
primary engine driving the assessment process." 

54 It may be that First Nations' interests are left to be dealt with under the government's 
Provincial Policy for Consultation with First Nations, which directs the terms of the operational 
guidelines of government actors. McLachlin C.J.c. referred to this policy in Haida, noting at para. 
51, it "may guard against unstructured discretion and provide a guide for decision-makers." Those 
directions are not before this Court and were not mentioned by any counsel. I do not know to 
what extent the EAC process complies with them. If they are relevant to an environmental 
assessment process, they are also relevant to the CPCN process. The Commission did not mention 
them In the scoping decision. 

55 As I read the two governing statutes, they mandate discrete processes whereby two 
decision-makers make two different decisions at two different stages of one important 
provincially-controlled project. Neither is subsidiary or duplicative of the other. They are better 
seen the way the respondents treat them and the Commission understands them, as sequential 
processes that can be coordinated. The CPCN defines the activity that becomes the project to be 
reviewed by ministers before they grant an EAC. Each decision-maker makes a decision in the 
public interest, taking into account factors relevant to the question on which they are required to 
form an opinion. 

56 Information developed for the purpose of the CPCN application and the opinion expressed 
by the CommiSSion are likely to be relevant to the EAC application, just as Information gathered 
at the pre-application stage of the EAC process may be relevant to the CPCN hearing. That 
interplay does not mean the effect of their decision on Aboriginal interests is the same. Nor does 
it make a ministerial review of the Crown's duty to consult with regard to the definition of the 
project a necessarily satisfactory alternative to an assessment of that duty at an earlier stage by 
the Commission charged with opining as to whether a public utility system enhancement is 
necessary In the public interest. 

57 The current Environmental Assessment Act provides a process designed to obtain sufficient 
information from the proponent of a reviewable project about any "adverse effects" of that project 
to permit an intelligent decision by the responsible ministers as to whether to grant an EAC for 
that project. I see the ministerial review as a wrap-up decision, where two ministers have 
unconstrained discretion to prevent a proposed activity, public or private, for profit or not-for
profit, that has potential "adverse effects" from going forward. The Act does not specify effects on 
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whom or what. It can be inferred from the provisions of s. 10(1)(c) that the ministers are to 
consider any "significant adverse environmental, economic, social, heritage or health effect" 
revealed by the assessment. In this case, potential adverse effects on the appellants' asserted 
Aboriginal rights and title are undoubtedly included, although not identified in the current Act. 

58 Where the activity being considered is a Crown project with the potential to affect 
Aboriginal interests, as it is in this case, because the responsible ministers are constitutionally 
required to consider whether the proponent has maintained the Crown's honour, all counsel assert 
they may refuse the EAC, not only by reason of any listed adverse effect, but also for failure of 
the Crown to meet its consultation and accommodation duty. The procedural order issued under s. 
11 of the Act acknowledges this aspect of the ministerial responsibility with respect to the ILM 
Project. 

59 By contrast, certification under s. 45 of the Utilities Commission Act is the vital first step 
toward the building of the transmission line across territory to which First Nations assert title and 
stewardship rights, one that, for practical reasons, BCTC, BC Hydro and the Commission consider 
necessarily precedes acceptance of an application for the required ministers' EAC. The legislature 
has delegated the discretion to opine as to the need and desirability for the construction of 
additional power transmission capacity to the Commission. Only the Commission can grant 
permission to enhance a power transmission line. 

60 In these circumstances, in my view, the appellants were not only entitled to be consulted 
and accommodated with regard to the choice of the ILM Project by BCTC, they were also entitled 
to have their challenge to the adequacy of that consultation and accommodation assessed by the 
Commission before it certified BCTC's proposal for extending the power transmission system as 
being in the public interest. It was not enough for the Commission to say to First Nations: we will 
hear evidence about the rights you assert and how the ILM Project might affect them. 

61 This is not to say the Commission, in formulating its opinion as to whether to grant a CPCN, 
will decide BC Hydro's efforts did not maintain the honour of the Crown. It is to say that the 
Commission is required to assess those efforts to determine whether the Crown's honour was 
maintained in its dealings with First Nations regarding the potential effects of the proposed 
project. 

62 The Crown's obligation to First Nations requires interactive consultation and, where 
necessary, accommodation, at every stage of a Crown activity that has the potential to affect their 
Aboriginal interests. In my view, once the Commission accepted that BCTC had a duty to consult 
First Nations regarding the project it was being asked to certify, it was Incumbent on the 
CommiSSion to hear the appellants' complaints about the Crown's consultation efforts during the 
process leading to BCTC's selection of its preferred option, and to assess the adequacy of those 
efforts. Their failure to determine whether the Crown's honour had been maintained up to that 
stage of the Crown's activity was an error in law. 

63 The certification decision is the first important deCision in the process of constructing a 
power transmission line. It is the formulation of the opinion as to whether a line should be built to 
satisfy an anticipated need, rather than to upgrade an existing facility, find or develop alternative 
local power sources, or reduce demand by price increases or other means of rationing scarce 
resources. 

64 If, as BCTC submits, the Commission's deCision Is to be read as having acknowledged its 
constitutional obligation by determining the existence of a duty to consult, the scope of that duty, 
and its fulfillment up to that stage of the ILM Project, it was unreasonable. 

65 Where a decision-maker is called upon to approve a Crown activity that gives rise to the 
duty to consult, the first task of the decision-maker in assessing the adequacy of that duty, is to 
determine Its scope and content in that particular case. Only when the scope of the duty to 
consult has been determined, can a deCision-maker decide whether that duty has been fulfilled. In 
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Haida, the Supreme Court of Canada clearly stated there is no one model of consultation; the 
Crown's obligations will vary with the individual circumstances of the case. Neither explicitly nor 
implicitly did the Commission attempt to define its obligations in this case. As it had in the two 
earlier cases, VITR and Reve/stoke, it simply deferred to the ministers with ultimate responsibility 
for deciding whether to grant the project an EAC. 

Summary 

66 BC Hydro's duty to consult and, where necessary, accommodate First Nations' interests 
arose when BCTC became aware that the means it was considering to maintain an adequate 
supply of power to consumers in the lower mainland had the potential to affect Aboriginal rights 
and title. BC Hydro acknowledged that duty by initiating contact with First Nations in August 
2006. The duty continued while several alternative solutions were considered. The process was 
given substance by the holding of information meetings over the following months and some 
structure by the s. 11 procedural order issued by the EAO in May 2007. 

67 When BCTC settled on the ILM Project in May 2007 and applied for a CPCN for that project 
in November of that year, it effectively gave the Commission two choices - accept or reject its 
application. As BCTC argued, supported by BC Hydro as an intervenor, it effectively ended its own 
consideration of alternatives and foreclosed any consideration by the Commission of alternative 
solutions to the anticipated energy supply problem. The decision to certify a new line as necessary 
in the public interest has the potential to profoundly affect the appellants' Aboriginal interests. 
Like the existing line (installed without consent or consultation), the new line will pass over land 
to which the appellants claim stewardship rights and Aboriginal title. (For an understanding of that 
concept see Osoyoos Indian Band v. Oliver (Town), 2001 SCC 85, [2001] 3 S.C.R. 746, at paras. 
41 to 46.) To suggest, as the respondents now do, that the appellants were free to put forward 
evidence during the s. 45 proceeding as to the adverse impacts of the ILM Project on their 
interests, and to have BC Hydro's consuitation efforts with regard to those impacts evaluated by 
the ministers a year or two later, is to miss the point of the duty to consult. 

68 Consultation requires an interactive process with efforts by both the Crown actor and the 
potentially affected First Nations to reconcile what may be competing interests. It is not just a 
process of gathering and exchanging information. It may require the Crown to make changes to 
its proposed action based on information obtained through consultations. It may require 
accommodation: Haida, at paras. 46-47. 

69 The crucial question is whether conduct that may result in adverse effects on Aboriginal 
rights or titie will be considered during the CPCN process and not during the EAC process. That is 
the case here; the duty to consult with regard to the CPCN process is acknowledged. It follows 
that the Commission has the obligation to inquire into the adequacy of consultation before 
granting a CPCN. Even if the EAC process could theoretically be adapted to ensure the ministerial 
review Includes a consideration of the adequacy of the consultation at the CPCN application stage, 
practically-speaking, the advantage would be to the proponent who has obtained a certification of 
its project as necessary and In the public interest. Moreover, the Commission cannot determine 
whether such an adapted process meets the duty whose scope it is in the best, if not only, 
position to determine unless it determines the scope of that duty. A cost/benefit analysis of one or 
more projects does not appear in the ministers' mandate. 

70 If consultation is to be meaningful, it must take place when the project is being defined and 
continue until the project is completed. The pre-application stage of the EAC process in this case 
appears to have synchronized well with BCTC's practice of first seeking a CPCN and not making 
formai application for an EAC until a CPCN Is granted. The question the Commission must decide 
is whether the consultation efforts up to the point of its decision were adequate. 

71 For these reasons, I would order that the Commission reconsider the scoping decision In the 
terms I set out above at para. 15. 
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C.M. HUDDART J.A. 
LT. DONALD J.A.:- I agree. 
RJ. BAUMAN J.A.:- I agree. 

cp/e/ln/qlaxs/qlaxw/qlced/qlmxl/qlhcs/qlmxl/qlmxl/qiced/qlhcs 
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Labrador Metis Nation v. Canada (Attorney General) 
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Labrador Metis Nation and Carter Russell, Appellants, 

and 
The Attorney General of Canada, Respondent 

[2006] F.C.J. No. 1816 

[2006] A.C.F. no 1816 

2006 FCA 393 

2006 CAF 393 

277 D.L.R. (4th) 60 
358 N.R. 381 

51 Admin. L.R. (4th) 33 
72 W.C.B. (2d) 125 

2006 Carswell Nat 4244 

Docket A-452-05 

Federal Court of Appeal 
Toronto, Ontario 

Linden, Nadon and Evans ll.A. 

Heard: November 1, 2006. 
Judgment: December 1, 2006. 

(40 paras.) 

Aboriginal law - Fishing rights - Offences - Appeal by Labrador Metis Nation from dismissal of 
its application for judicial review of Attorney General's decision to stay a private prosecution 
dismissed - Metis Nation brought private prosecution against Province alleging that Province's 
construction of bridges and causeway over rivers damaged fish habitat where Metis Nation 
claimed an aboriginal right to fish - Attorney General had no duty to consult Metis Nation before 
staying criminal proceedings - Only a remote causal connection between decision from which 
right to be consulted was said to arise and damage to lands subject to aboriginal claim. 

Criminal law - Prosecution - Private prosecutor - When Attorney General's consent required -
Appeal by Labrador Metis Nation from dismissal of its application for judicial review of Attorney 
General's decision to stay a private prosecution dismissed - Metis Nation brought private 
prosecution against Province alleging that Province's construction of bridges and causeway over 
rivers damaged fish habitat where Metis Nation claimed an aboriginal right to fish - Attorney 
General had no duty to consult Metis Nation before staying criminal proceedings - Only a remote 
causal connection between decision from which right to be consulted was said to arise and 
damage to lands subject to aboriginal claim. 

Appeal by the Labrador Metis Nation from the dismissal of its application for judicial review of the 
Attorney General's decision to stay a private prosecution. The Metis Nation brought a private 
prosecution against the Province of Newfoundland and Labrador, alleging that the Province's 
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construction of bridges and a causeway over rivers, where the Metis Nation claimed an aboriginal 
right to fish for salmon, contravened the Fisheries Act by damaging fish habitat and obstructing 
the river flow. On appeal, the Metis Nation argued that if the Province were found guilty, it could 
be ordered to cease activities and take remedial action. The Metis Nation claimed that its right to 
be consulted was an existing aboriginal right recognized in subsection 35(1) of the Constitution 
Act, 1982. At issue was whether the Crown's duty to consult an aboriginal community before a 
decision was made that might have adversely affected lands subject to an aboriginal claim applied 
when the Attorney General stayed a private prosecution. 

HELD: Appeal dismissed. The Attorney General had no duty to consult the MetiS Nation before 
staying the criminal proceedings initiated on their behalf. There was only a remote causal 
connection between the decision from which the right to be consulted was said to arise, and 
damage to lands subject to an aboriginal claim. Any adverse effects on the aboriginal rights or 
title claimed over the fishery resulted principally from the decision of the agents of the Crown who 
constructed the highway contrary to the approved plans, and not from the issue of the stay by the 
Attorney General. It was a constitutional principle that the Attorney General acted Independently 
when making deciSions to prosecute, or to stay a prosecution, and that, save for the most 
exceptional circumstances, the Attorney General was accountable in these matters not to the 
courts but to Parliament. 

Statutes, Regulations and Rules Cited: 

Constitution Act, 1982, s. 35, s. 35(1) 

Criminal Code, s. 507.1(3)(b) 

Fisheries Act, R.S.C. 1985, c. F-14, s. 26, s. 35, s. 35(2) 

Counsel: 

Robert V. Wright and Justin S. Duncan, for the Appellants. 

Robert J. Frater, for the Respondent. 
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20 The Supreme Court of Canada has emphasized the fundamentally important 
nature of the Crown's duty to consult an aboriginal community before a governmental 
decision is made, or action taken, which may adversely affect lands or resources over 
which a credible aboriginal claim is asserted. 

21 In Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 
2004 SCC 73 at para. 35, it was held that the Crown's duty to consult arises from the 
honour of the Crown and Is triggered when three elements are present: a credible 
claim for an aboriginal right or title, whether or not established; actual or constructive 
government knowledge of the claim; and conduct that may adversely affect the subject 
matter of the aboriginal right or title. In the present case, only the third element Is in 
dispute. 

22 The function of the duty to consult Is to protect aboriginal rights and interests 
that potentially could be proved and to ensure that the aboriginal community has a say 
in the matter during the process of reconciliation of interests, however long that may 
take. It seeks to avoid the potential Injustice that "[w]hen the distant goal of proof Is 
finally reached, the Aboriginal peoples may find their land and resources changed and 
denuded": Haida Nation at para. 33 (per McLachlin c.J.). 

23 The duty to consult has been found to arise before a governmental actor takes a 
decision authorizing conduct that may directly impinge on aboriginal claims of which 
the Crown is aware. Thus, in Haida Nation, the duty to consult attached to a decision to 
grant a commercial tree farm licence on land subject to a claim for aboriginal title. Taku 
River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 
S.C.R. 550, 2004 sec 74, and Mikisew Cree First Nation v. Canada (Minister of 
Canadian Heritage), [2005] 3 S.C.R. 388, 2005 SCC 69, both concerned decisions to 
construct roads which, it was said, would adversely affect the aboriginal rights or title 
claimed. 

24 In my view, however, the Attorney General's stay of a prosecution is very 
different from the decisions in the above cases to which the duty to consult attached: 
they all had a much more direct impact on claimed underlying aboriginal rights than is 
the case here. For the Attorney General to take over the prosecution, or to allow a 
private prosecution to proceed, would not In Itself protect the aboriginal right claimed 
over the fishery. This would depend on two other decisions that are not within the 
control of the Crown: a finding by the court that the Province was guilty as charged, 
and that it was appropriate to impose on the Province, as part of the penalty, an order 
requiring it to widen the river flow and remediate the damage to the fish habitat. 

27 Any adverse effects on the aboriginal rights or title claimed over the fishery 
result principally from the decision of the agents of the Crown who constructed the 
highway contrary to the approved plans, and not from the issue of the stay by the 
Attorney General. The appellants do not argue that they have an aboriginal right to 
prosecute for offences involving conduct that is injurious to an aboriginal claim. 

28 In Mikisew Cree First Nation, Binnie J. said (at para. 34) that the threshold to be 
crossed In order to establish that a decision might adversely affect aboriginal rights Is 
low: 

The flexibility lies not in the trigger ("might adversely affect It") but in 
the variable content of the duty once triggered. At the low end, "the only 
duty on the Crown may be to give notice, disclose information, and 
discuss any issues raised In response to the notice" (Haida Nation, at 
para. 43). 
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Lax Kw'Alaams Indian Band v. British 
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Garry Reece on his own behalf and on behalf of the 

members of the Lax Kw'alaams Indian Band and the 
Allied Tsimshian Tribes Association, appellants 

(petitioners), and 
The Minister of Sustainable Resource Management, and 

the Attorney General of British Columbia on behalf of 
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2005 CarswellBC 554 
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British Columbia Court of Appeal 
Vancouver, British Columbia 

Esson, Prowse and Lowry JJ.A. 

Heard: February 16, 2005. 
Judgment: March 15, 2005. 
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(28 paras.) 

Aboriginal law - Aboriginal rights - Constitution Act, 1982, s. 35, recognition of existing 
aboriginal and treaty rights - Meaningful consultation - Lands - Logging - Civil procedure -
Appeals - Moot issues. 

Appeals by the petitioners, Reece, Lax Kw'Alaams Indian Band and Allied Tsimshian Tribes 
ASSOCiation, from orders dismissing its petitions against the respondents, British Columbia 
(Minister of Forests and Minister of Sustainable Resource Management) and West Fraser Mills, to 
quash permits Issued by the Crown relating to areas West Mills proposed to harvest. The areas 
contained over 1800 culturally modified trees, the bark of which was traditionally used for 
practical and ceremonial purposes. The band claimed the permits infringed its aboriginal rights 
and that the Crown failed to properly consult with it or accommodate its concerns. The petition 
relating to a site alteration permit under the Heritage Conservation Act was dismissed on the 
basis that the permit was not an infringement but simply a refusal to protect the trees. In the 
judge's view, any infringement would result from the prior cutting permit. When the cutting 
permit was issued, the Crown provided the band with a comprehensive rationale for the decision 
indicating that the band had a good prima facie claim to aboriginal title but balancing the 
competing economic and cultural interests against the band. The judge considering the cutting 
permit agreed and also concluded that the consultation and accommodation already afforded was 
reasonable. After the appeals were launched, the band's application for interim relief was 
dismissed and the trees were cut down. 

HELD: Appeals dismissed. The court declined to hear the appeals. The appeals were moot. No live 
controversy remained between the parties. The question of whether the Crown had a duty to 
consult in relation to the site alteration permit was not an issue of public importance the 
resolution of which was in the public Interest. The decision was confined to its facts and did not 
stand for the general proposition asserted by the band. The preservation of the trees was the sole 
form of accommodation the band sought. The cutting permit the band sought to have quashed 
was exhausted and the trees were gone. The subject of the proceedings no longer existed and 
there was no continuing utility in the appeal. A decision as to the validity of the cutting permit 
would not have collateral consequences by affecting the band's ongoing title claim. The judge's 
comments about justifiable infringement were obiter, did not determine the justification issue, and 
did not prejudice the band's interests In that regard. 

Statutes, Regulations and Rules Cited: 

Forest Act, R.S.B.C. 1996, c. 157. 

Heritage Conservation Act, R.S.B.C. 1996, c. 187. 

Counsel: 

G.J. McDade, Q.C. and J.P. Tate: Counsel for the Appellants 

L.J. Mrozinski and P.E. Yearwood: Counsel for the Respondents, Minister of Sustainable Resource 
Management and Minister of Forests 

K.E. Clark: Counsel for the Respondent, West Fraser Mills Ltd. 

The judgment of the Court was delivered by 

1 LOWRY l.A.:- As representatives of nine First Nations tribes, the Lax Kw'al,aams Indian 
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Band and the Allied Tsimshian Tribes Association (the "Band") claim aboriginal title to certain 
lands lying in an area surrounding the lower reaches of the Skeena River on the north coast of 
British Columbia in the vicinity of Prince Rupert and Terrace. The lands are the subject of a licence 
purchased by West Fraser Mills Ltd. in 1984 to harvest timber. The Band petitioned the Supreme 
Court to quash first one and then a second permit issued by government departments relating to 
two cut-blocks the company proposed to harvest containing over 1800 culturally modified trees 
("CMTs") the bark of which was traditionally used for practical and ceremonial purposes. 

2 The Band values CMTs as part of the preservation of its cultural heritage and as support for 
the claim of aboriginal title that it makes. Its contention Is that the issuance of the permits 
infringed its aboriginal rights and that the Crown failed to properly consult with it or to adequately 
accommodate its concerns with due regard for the strength of its claim as the law requires: 
Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010. There were consultations involving the 
Band, the Crown, and the company over a ten-month period. The upshot was the imposition of a 
limit of 1327 trees on the number of CMTs that the company could cut, but the Band maintains 
the limit did not reasonably address its concerns over the infringement of its rights. 

3 The relief the Band sought was denied, in the first instance in July 2002 by Mr. Justice 
Maczko, and in the second in March 2004 by Mr. Justice Shabbits: (2002),4 B.C.L.R. (4th) 104, 
2002 BCSC 1075, and [2004] B.C.J. No. 747, 2004 BCSC 420. The Band launched appeals from 
the orders dismissing its petitions. It made application for interim relief to prevent the cut-blocks 
being harvested before the appeals were heard. Its application was dismissed: [2004] B.C.J. No. 
1102,2004 BCCA 306, and, on an application to vary, the dismissal was upheld: [2004] B.C.J. 
No. 1432, 2004 BCCA 392. The trees were then cut down. On the hearing of the appeals, the 
Crown contended that the appeals should be dismissed as moot, given that both permits were 
exhausted and the trees were gone. The parties divided as to whether there remained any 
surviving issue that would justify a disposition of either appeal on its merits. The appeals were 
dismissed with reasons to follow. These are my reasons for declining to hear the appeals. 

4 As a general rule, courts refrain from hearing matters that are purely hypothetical or are not 
grounded in an actual dispute between the parties before them. Thus, if the factual underpinnings 
on which a dispute rests are alleViated, resolved, or otherwise diSSipated, the courts will usually 
decline to hear the case. 

5 This rule was explained by Sopinka J. in Borowski v. Canada (A.G.), [1989] 1 S.C.R. 342, 57 
D.L.R. (4th) 231. Writing for the court, he said at 239 (D.L.R.): 

The doctrine of mootness is an aspect of a general policy or practice that a court 
may decline to decide a case which raises merely a hypothetical or abstract question. 
The general principle applies when the decision of the court will not have the effect of 
resolving some controversy which affects or may affect the rights of the parties. If the 
decision of the court will have no practical effect on such rights, the court will decline 
to decide the case. This essential ingredient must be present not only when the action 
or proceeding is commenced but at the time when the court is called upon to reach a 
decision. Accordingly if, subsequent to the initiation of the action or proceeding, 
events occur which affect the relationship of the parties so that no present live 
controversy exists which affects the rights of the parties, the case is said to be moot. 
The general policy or practice is enforced in moot cases unless the court exercises its 
discretion to depart from its policy or practice. 

6 To determine if an appeal is moot, the court must consider whether a live controversy exists 
between the parties. If no such controversy exists, then the court will decline to hear the case 
unless there are circumstances which lead the court to exercise its discretion to do otherwise. As 
Sopinka J. went on to explain in Borowski, the court must exercise its discretion in light of the 
reasons that underlie the doctrine. 
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7 The first reason is that the court's competence to resolve legal disputes is rooted in the 
adversarial system. At the heart of our legal system is the belief that the adversarial context 
ensures that judges will have before them all of the information they require to make a fair and 
reasoned decision. When courts hear cases in the absence of this adversarial context they 
abandon their traditional role and enter a realm that is foreign to their function. This rationale, 
however, may be satisfied where no live controversy exists if the adversarial context is preserved 
because the outcome of the case has collateral consequences that engage the parties' interests. 

8 The second reason is that of judicial economy. Simply stated, judicial resources are scarce 
and cannot be spared on a moot issue unless there is some good reason to do so. Exhausting 
these resources may be justified if the issue is one of public importance which It is in the public 
interest to resolve. 

9 The third reason is the need to demonstrate an awareness of the court's appropriate role as 
the adjudicative, as opposed to legislative, branch of government. 

10 The course this matter has taken is well chronicled in the various decisions that have been 
made and no purpose would be served in setting out the details again. I turn to consider the 
Band's contention in respect of each of the two decisions under appeal. 

11 The permits In question are a Site Alteration Permit issued by the Minister of Sustainable 
Resource Management on 30 April 2002 under the Heritage Conservation Act, R.S.B.C. 1996, c. 
187, and a Cutting Permit Issued by the Acting District Manager on behalf of the Minister of 
Forests on 30 May 2003 under the Forest Act, R.S.B.C. 1996, c. 157. The first was required to cut 
CMTs; the second was required to cut any trees under a timber licence. 

12 With respect to the Site Alteration Permit issued under the Heritage Conservation Act, 
Maczko J. accepted that the Band had a strong prima facie claim to aboriginal title, but he 
dismissed the petition because he did not consider the issuance of the permit to be an 
infringement. In his view, it was no more than a refusal to protect the CMTs. He considered that 
any infringement there might be would result from the issuance of the Cutting Permit. There was 
a Cutting Permit issued in early April 2002 (which lapsed in December 2002) prior to the Site 
Alteration Permit. Maczko J. declined to consider whether there had been adequate 
accommodation because the Band adduced no evidence in relation to the issuance of that permit. 
Its petition was dismissed without prejudice to a further application in that regard. 

13 The Band accepts that the appeal from the decision of Maczko J. is moot but maintains that 
this Court should exercise its discretion to hear the appeal because the question of whether the 
Crown has a duty to consult in relation to the issuance of Site Alteration Permits is an Issue of 
public importance, the resolution of which is in the public interest. 

14 The public importance is said to lie in the decision of Maczko J. standing for the proposition 
that the Crown is never under a duty to consult when it issues Site Alteration Permits under the 
Act in relation to objects or sites over which Aboriginal people claim to have rights. Counsel 
maintains, albeit in the absence of any evidence, that it has now become policy at the Ministry of 
Sustainable Resource Management to issue permits under the Act on the basis that there is no 
duty to consult. 

15 It is, however, clear from the reasons given that Maczko J. confined his decision to the 
particular facts before him. He acknowledged that the obligation on the Crown to consult and 
accommodate aboriginal interests arises whenever the Crown infringes aboriginal rights and 
explained the implications for the Minister of Sustainable Resource Management as follows: 

[31) If the infringement is as a result of a decision made by the Minister of 
Sustainable Resource Management, it may in certain circumstances require the 
Minister to determine whether his decision might infringe on an aboriginal right. This 

http://autolink.quicklaw.comlQF /qf.php?P 1 =% 18UO%04a%3d%402W% 185%3a%040... 2010-02-26 



Lax Kw'Alaams Indian Band v. British Columbia (Minister of Forests), [2005] B.C.J. No .... Page 5 of7 

may not be the case in every instance that the Minister of Sustainable Resource 
Management makes a decision. 

[32) On the facts before me, it appears that the cutting permit was Issued by the 
Minister of Forests. If an infringement will occur, it will have been as a result of the 
issuing of the cutting permit. The Minister of Sustainable Resource Management, in 
this instance, will be deciding what trees needed to be protected. He decided that 
there was no need to protect the 1,327 trees [of more than 1800) in question for 
heritage purposes. His so-called permit was merely a refusal to protect. 

16 It is evident from this passage that Maczko J. recognized that the issuance of a permit 
under the Act may in some instances infringe upon aboriginal rights and thus will give rise to a 
corresponding duty. It was only in this particular case that he saw no possible infringement and 
thus no duty. Without commenting further on the decision, it is my view that It does not stand for 
the general proposition asserted by the Band. The decision is clearly confined to Its facts and 
there Is, therefore, no public import in hearing the appeal now that it has been rendered moot. 

17 The issuance of the Cutting Permit under the Forest Act raises somewhat different 
considerations as to whether the appeal from the decision of Shabbits J. should be heard. The 
Assistant District Manager provided the Band with a comprehensive Rationale for her decision to 
issue the permit with a limit placed on the number of CMTs that the company could cut down. She 
took the view that the Band had a "good", as opposed to a "strong", prima facie claim to 
aboriginal title on the evidence before her and balanced the competing cultural and economic 
interests on that basis. Shabbits J. concurred with her view in that regard but concluded that, 
even if the Band's claim were to be characterized as a strong prima facie claim, the consultation 
undertaken and the accommodation afforded the Band in the limit placed on the number of CMTs 
that could be cut down was reasonable in substantially addressing all of the Band's concerns. 

18 The Band maintains that the appeal from the decision of Shabbits J. is not moot because 
the relief sought in the petition was, in the main, declaratory. The Band sought a declaration that 
the Crown failed to consult with it sufficiently or to adequately accommodate the infringement of 
its aboriginal rights. The Crown is said to have a continuing duty to accommodate the 
infringement and, if the appeal were to succeed, the Band could now be further accommodated by 
means other than the preservation of the CMTs that have been cut down. The Band suggests 
accommodation which includes the preservation of CMTs on other cut-blocks of land that may in 
future be threatened, the provision of Crown land, and financial compensation. There remains 
what is said to be a live issue as to whether the Band may be entitled to further accommodation. 

19 In my view, it is somewhat disingenuous of the Band to suggest, as it does now, that the 
preservation of the CMTs on the two cut-blocks in question was only its preferred form of 
accommodation. It is clear that was the sole measure of accommodation that it sought 
throughout. Indeed, the following was a term on which some of the evidence tendered before 
Shabbits J. was adduced: 

The Lax Kw'alaams do not seek economic accommodation in this proceeding for the 
Timber Licence or for any logging of the cut blocks. The Lax Kw'alaams seek to 
protect their cultural interests in the trees. 

20 Further, in seeking interim relief in this Court to prevent the trees being cut down before 
the appeals were heard, the Band made the following representation: 

[T)he Band says that harvesting the trees will destroy for all time the very subject it is 
seeking to protect in these proceedings, and frustrate the utility of the appeal. 

21 Had the Band sought other forms of accommodation, the case before Shabbits J. may have 
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been different. But the whole focus of the consultation and resulting litigation has been on the 
preservation of the CMTs that have now been cut down. The permit the Band sought to have 
quashed is exhausted and the trees are gone. The subject of the proceedings no longer exists and 
there is no continuing utility In the appeal. It is moot. 

22 The Band contends that, if the appeal is moot, this Court should then exercise its discretion 
to hear the appeal. The argument in this regard focuses on the effects that the outcome of this 
appeal may have upon other proceedings in which it is engaged. The Band has commenced an 
action in pursuit of its claim to aboriginal title to the subject lands. It is at the same time 
participating at an advanced stage in the British Columbia Treaty Process that could lead to the 
quieting of the Band's aboriginal title. The Band maintains that if Shabblts J.'s decision is allowed 
to stand it could have an adverse and prejudicial effect upon the Band's position in those 
proceedings. The resolution of this appeal is then said to have collateral consequences upon the 
interests of the parties, thereby preserving the requisite adversarial context for this Court to 
exercise its discretion to hear the appeal. 

23 Much of the perceived prejudice arises as a result of the last paragraph of Shabblts J. 's 
reasons in which he addressed the Issue of whether the harvesting of the cut-blocks would 
infringe the Band's aboriginal title and whether this infringement could be justified. In particular, 
he wrote as follows: 

[173] In my opinion, if an infringement of aboriginal title will occur, there is 
justification for the infringement. It is in pursuit of economic and regional fairness, 
which Is a legitimate government objective that is compelling and substantial. The 
infringement Is as minimal as is reasonably possible. 

24 The issue of justification was not before Shabbits J. and the Crown accepts that what he 
said in the quoted paragraph was unnecessary for his decision. As recognized In R. v. Sparrow, 
[1990]1 S.C.R. 1075,70 D.L.R. (4th) 385, and R. v. Gladstone, [1996] 2 S.C.R. 723, 137 D.L.R. 
(4th) 648, justification only becomes an issue after an infringement of an existing aboriginal right 
has been established. There was no claim of title before Shabbits J. for final determination, nor 
were arguments advanced in relation to the justification analysis found in Sparrow and Gladstone. 
Shabbits J.'s comments are obiter. They are not a determination of the justification issue and do 
not prejudice the Band's interests in that regard. 

25 The Band also contends that Shabbits J. made a number of errors in reviewing the Acting 
District Manager's assessment of the strength of the appellants' claim to aboriginal title and that 
these errors may have a potential effect on its ongoing title claims. In my view, a decision of this 
Court as to the validity of the Cutting Permit will not collaterally affect the Band's ongoing title 
claim, or if there are possible effects, they are of such a highly speculative nature that they do not 
justify this Court exercising its discretion to hear the appeal. 

26 The Band's claim to aboriginal title will ultimately be assessed on such evidence as the Band 
may adduce for that purpose unfettered by interim decisions. An interim consideration of the duty 
to consult and accommodate prior to proof of a right does not amount to a prior determination of 
the case on its merits: Haida v. British Columbia (Minister of Forests) (2004), 245 D.L.R. (4th) 33, 
2004 SCC 73 [paragraph] 66. A decision of this Court regarding the potential errors in the 
assessment of the strength of the Band's claim, and ultimately as to the adequacy of the Crown's 
accommodation, will neither assist nor prejudice the Band's efforts to prove the aboriginal title it 
claims. Its claim in the action it has commenced will, in the absence of a treaty resolution, be 
determined on the basis of the evidence adduced at the trial of that action. It will not be 
determined on the basis of a preliminary assessment made by this or any other court in the 
process of determining the extent of the Crown's interim duty. 

27 I do not consider that there exists any sound basis upon which the discretion of this Court 
should be exercised to hear the appeal. 
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28 It is for these reasons that I considered the appeal should be dismissed as moot. 

LOWRY J.A. 
ESSON J.A.:- I agree. 
PROWSE J.A.:- I agree. 

cp/i/qlemo/qlbrl 
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territory of the First Nation and the trap line of Sam, a member of the First Nation - Appeal 
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Appeal by the Minister from a chambers judge's decision that Yukon failed to comply with a legal 
duty to consult and accommodate Little Salmon/Carmacks First Nation in respect of an application 
by Paulsen for an agricultural grant of Crown land located in the traditional territory of the First 
Nation and the trap line of Sam, a member of the First Nation. The Director's decision approving 
the Paulsen application was quashed and set aside. The chambers judge held that Yukon failed to 
comply with the duty to consult and accommodate, which was a constitutional treaty obligation 
based on the honour of the Crown and s. 35 of the Constitution Act, 1982. The duty infused every 
treaty and was not based on an aboriginal right which the First Nation had ceded. Where the Final 
Agreement was silent on the duty to consult, it was appropriate to apply the duty to consult and 
accommodate when the right to transfer land had an impact on treaty rights. The duty to consult 
involved providing notice, a complete informational package and the results of whatever 
environmental screening was required not only to the First Nation but to the affected trapper. The 
consultation aspect required a direct consultation with Sam and the First Nation to discuss their 
treaty rights and Interests, to listen carefully and determine whether any of those rights and 
interests could be accommodated. There was no obligation to obtain the consent of the First 
Nation, but rather to determine in an honourable way if their interests could be accommodated. 
This duty was not met as the government never directly consulted the First Nation or the trapper. 
On appeal, Yukon argued that the chambers judge erred in finding that a duty to consult and 
accommodate applied to the Final Agreement and to the right of Yukon to transfer Crown land, 
either as an implied term of the agreement or as a common law duty. Yukon also argued that the 
chambers judge erred in finding that such a duty was also owed to Sam, and that the scope of the 
duty was "deep consultation" and In finding that the duty was not met by the process that was 
followed. 

HELD: Appeal allowed and order set aside. The honour of the Crown and the correlative duty to 
consult were constitutional duties. They existed outside and infused the treaty and governed 
Yukon'S dealings with Yukon First Nations. The duty to consult did apply to the interpretation and 
implementation of the Final Agreement and was not precluded from application by the terms of 
the treaty. This did not render the Final Agreement uncertain or open to unending renegotiation. 
It simply meant that Yukon had to be cognizant of potential adverse impacts on First Nations' 
treaty rights when Yukon proposed to dispose of Crown lands, and, when treaty rights might have 
been affected, Yukon had to seek consultation with First Nations. The degree of consultation was 
to be a function of potential impact. However, while the duty to consult was triggered, it was at 
the lower end of the spectrum and it was met. Yukon relied on the comprehensive terms of the 
Final Agreement and, at the time, could have legitimately held the view that, insofar as Yukon 
transfers of Crown land were concerned, there was no duty to consult the First Nation beyond the 
terms of the treaty. That position was taken prior to the decision in Mikisew, which was the first 
case to consider a duty to consult in the context of a concluded treaty. It was clear that the Land 
Application Review Committee CLARe) identified and considered the First Nation's concerns and it 
could not be reasonably said that the meeting was simply an exercise in allowing the First Nation 
to "blow off steam" while permitting Yukon to "run roughshod" over the First Nation's treaty 
rights. The chambers judge also erred in requiring consultation with the individual trapper. Sam 
was aware of the Paulsen application. He specifically asked that the First Nation act on his behalf 
in the LARC process. It would have been unreasonable in those circumstances to demand 
consultation with him. Further, the duty to conSUlt, as an adjunct to the implementation of the 
Final Agreement, could only apply between the parties to the agreement - Yukon and the First 
Nation - and not to individual members of the First Nation. 

Statutes, Regulations and Rules Cited: 

An Act Approving Yukon Land Claim Final Agreements, R.S.Y. 2002, c. 240, 

Constitution Act, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, s. 35(1) 

First Nations (Yukon) Self-Government Act, R.S.Y. 2002, c. 90, 
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Wildlife Act, R.S.Y. 2002, c. 229, 

Yukon First Nations Land Claims Settlement Act, S.C. 1994, c. 34, 
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Eddie Skookum on behalf of themselves and all other members of the Little Salmon/Carmacks 
First Nation. 

C. Brobby: Counsel for the Respondent, Larry Paulsen. 
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90 However, as I have noted, the honour of the Crown and the correlative duty to 
consult are constitutional duties for the reasons expressed In Haida Nation, Taku 
River Tlingit, and Mikisew. They exist outside and infuse the treaty and govern 
Yukon's dealings with Yukon First Nations. In my opinion, the duty to consult does 
apply to the interpretation and Implementation of the Final Agreement and Is not 
precluded from application by the terms of the treaty. In my view, such a finding does 
not render the Final Agreement uncertain or open to unending renegotiation. It simply 
means that Yukon must be cognizant of potential adverse Impacts on First Nations' 
treaty rights when Yukon proposes to dispose of Crown lands, and, when treaty rights 
may be affected, Yukon must seek consultation with First Nations. The degree of 
consultation will be a function of potential Impact. 

95 The duty to consult arises whenever Yukon proposes to take action that may 
have potential adverse effects on treaty rights. The threshold Is obviously low because, 
until a First Nation is informed of the proposed action, It Is unable to provide Input as to 
the extent of any impact the proposed action may have on its treaty rights. Yukon will 
know whether the proposed disposition may potentia!ly affect a First Nation's treaty 
right, at which point the duty to consult will be triggered. As Mr. Justice Lambert 
observed in Haida Nation v. B.C. and Weyerhaeuser, 2002 BCCA 147, at para. 46, 
99 B.C.L.R. (3d) 209, [2002] 6 W.W.R. 243, a duty to consult logically arises "as a 
prelude to a potential infringement and should be assessed in relation to the severity of 
the proposed Crown action." [Emphasis in original.] 
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Thebacha Road Society, respondents, and 

Attorney General for Saskatchewan, Attorney General of 
Alberta, Big Island Lake Cree Nation, Lesser Slave Lake 

Indian Regional Council, Treaty 8 First Nations of 
Alberta, Treaty 8 Tribal Association, Blueberry River 
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Appeal From: 

ON APPEAL FROM THE FEDERAL COURT OF APPEAL 

Catchwords: 

Indians - Treaty rights - Crown's duty to consult - Crown exercising its treaty right and "taking 
up" surrendered lands to build winter road to meet regional transportation needs - Proposed road 
reducing territory over which Mikisew Cree First Nation would be entitled to exercise its treaty 
rights to hunt, fish and trap - Whether Crown had duty to consult Mikisew - If so, whether Crown 
discharged its duty - Treaty No.8. 

Crown - Honour of Crown - Duty to consult and accommodate Aboriginal peoples 

Appeal - Role of intervener - New argument. 

[page389] 

Summary: 

Under Treaty 8, made in 1899, the First Nations who lived in the area surrendered to the Crown 
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840,000 square kilometres of what is now northern Alberta, northeastern British Columbia, 
northwestern Saskatchewan and the southern portion of the Northwest Territories, an area whose 
size dwarfs France, exceeds Manitoba, Saskatchewan and Alberta and approaches the size of 
British Columbia. In exchange for this surrender, the First Nations were promised reserves and 
some other benefits including, most importantly to them, the rights to hunt, trap and fish 
throughout the land surrendered to the Crown except "such tracts as may be required or taken up 
from time to time for settlement, mining, lumbering, trading or other purposes". 

The Mikisew Reserve is located within Treaty 8 in what is now Wood Buffalo National Park. In 2000, 
the federal government approved a winter road, which was to run through the Mikisew's reserve, 
without consulting them. After the Mikisew protested, the road alignment was modified (but 
without consultation) to track around the boundary of the reserve. The total area of the road 
corridor is approximately 23 square kilometres. The Mikisew's objection to the road goes beyond 
the direct impact of closure to hunting and trapping of the area covered by the winter road and 
included the injurious affection it would have on their traditional lifestyle which was central to their 
culture. The Federal Court, Trial Division set aside the Minister's approval based on breach of the 
Crown's fiduciary duty to consult with the Mikisew adequately and granted an interlocutory 
injuction against constructing the winter road. The court held that the standard public notices and 
open houses which were given were not sufficient and that the Mikisew were entitled to a distinct 
consultation process. The Federal Court of Appeal set aside the decision and found, on the basis of 
an argument put forward by an intervener, that the winter road was properly seen as a "taking up" 
of surrendered land pursuant to the treaty rather than an infringement of it. This judgment was 
delivered before the release of this Court's decisions in Haida Nation and Taku River Tlingit First 
Nation. 

Held: The appeal should be allowed. The duty of consultation, which flows from the honour of the 
Crown, was breached. 

[page390] 

The government's approach, rather than advancing the process of reconciliation between the 
Crown and the Treaty 8 First Nations, undermined it. [para. 4] 

When the Crown exercises its Treaty 8 right to "take up" land, its duty to act honourably dictates 
the content of the process. The question In each case is to determine the degree to which conduct 
contemplated by the Crown would adversely affect the rights of the aboriginal peoples to hunt, fish 
and trap so as to trigger the duty to consult. Accordingly, where the court is dealing with a 
proposed "taking up", it is not correct to move directly to a Sparrow justification analysis even if 
the proposed measure, if implemented, would Infringe a First Nation treaty right. The Court must 
first consider the process and whether it is compatible with the honour of the Crown. [paras. 33-
34] [para. 59] 

The Crown, while it has a treaty right to "take up" surrendered lands, is nevertheless under the 
obligation to inform itself on the impact its project will have on the exercise by the Mikisew of their 
treaty hunting, fishing and trapping rights and to communicate its findings to the Mikisew. The 
Crown must then attempt to deal with the Mikisew in good faith and with the intention of 
substantially addressing their concerns. The duty to consult is triggered at a low threshold, but 
adverse impact Is a matter of degree, as is the extent of the content of the Crown's duty. Under 
Treaty 8, the First Nation treaty rights to hunt, fish and trap are therefore limited not only by 
geographical limits and specific forms of government regulation, but also by the Crown's right to 
take up lands under the treaty, subject to its duty to consult and, if appropriate, to accommodate 
the concerns of the First Nation affected. [paras. 55-56] 

Here, the duty to consult is triggered. The impacts of the proposed road were clear, established, 
and demonstrably adverse to the continued exercise of the Mikisew hunting and trapping rights 
over the lands in question. Contrary to the Crown's argument, the duty to consult was not 
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discharged in 1899 by the pre-treaty negotiations. [paras. 54-55] 

However, given that the Crown is proposing to build a fairly minor winter road on surrendered 
lands where the Mikisew treaty rights are expressly subject to the [page391] "taking up" 
limitation, the content of the Crown's duty of consultation in this case lies at the lower end of the 
spectrum. The Crown is required to provide notice to the Mikisew and to engage directly with 
them. This engagement should Include the provision of information about the project, addressing 
what the Crown knew to be the Mikisew's interests and what the Crown anticipated might be the 
potential adverse impact on those interests. The Crown must also solicit and listen carefully to the 
Mikisew's concerns, and attempt to minimize adverse impacts on its treaty rights. [para. 64] 

The Crown did not discharge its obligations when it unilaterally declared the road re-alignment 
would be shifted from the reserve itself to a track along its boundary. It failed to demonstrate an 
intention of substantially addressing aboriginal concerns through a meaningful process of 
consultation. [paras. 64-67] 

The Attorney General of Alberta did not overstep the proper role of an intervener when he raised 
before the Federal Court of Appeal a fresh argument on the central issue of whether the Minister's 
approval of the winter road infringed Treaty 8. It is always open to an intervener to put forward 
any legal argument in support of what it submits is the correct legal conclusion on an issue 
properly before the court provided that in doing so its legal argument does not require additional 
facts not proven in evidence at trial, or raise an argument that is otherwise unfair to one of the 
parties. [para. 40] 
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57 As stated at the outset, the honour of the Crown infuses every treaty and the 
performance of every treaty obligation. Treaty 8 therefore gives rise to Mikisew 
procedural rights (e.g. consultation) as well as substantive rights (e.g. hunting, fishing 
and trapping rights). Were the Crown to have barrelled ahead with implementation of 
the winter road without adequate consultation, it would have been in [page418] 
violation of its procedural obligations, quite apart from whether or not the Mlkisew 
could have established that the winter road breached the Crown's substantive treaty 
obligations as well. 

58 Sparrow holds not only that rights protected by s. 35 of the Constitution Act, 
1982 are not absolute, but also that their breach may be justified by the Crown In 
certain defined circumstances. The Mikisew rights under Treaty 8 are protected by s. 
35. The Crown does not seek to justify in Sparrow-terms shortcomings In its 
consultation in this case. The question that remains, therefore, is whether what the 
Crown did here complied with its obligation to consult honourably with the Mikisew First 
Nation. 

(3) Was the Process Followed by the Minister Through Parks Canada in this Case 
Sufficient? 

59 Where, as here, the Court is dealing with a proposed "taking up" It is not correct 
(even if it is concluded that the proposed measure if implemented would Infringe the 
treaty hunting and trapping rights) to move directly to a Sparrow analysis. The Court 
must first consider the process by which the "taking up" Is planned to go ahead, and 
whether that process is compatible with the honour of the Crown. If not, the First 
Nation may be entitled to succeed in setting aside the Minister's order on the process 
ground whether or not the facts of the case would otherwise support a finding of 
infringement of the hunting, fishing and trapping rights. 

61 The question is whether the Minister and her staff pursued the permitted purpose 
of regional transportation needs in accordance with the Crown's duty to consult. The 
answer turns on the particulars of that duty shaped by the circumstances here. In 
Delgamuukw, the Court considered the duty to consult and accommodate in the 
context of an infringement of aboriginal title (at para. 168): 

In occasional cases, when the breach is less serious or relatively minor, It will 
be no more than a duty to discuss important decisions that will be taken with 
respect to lands held pursuant to aboriginal title. Of course, even in these rare 
cases when the minimum acceptable standard Is consultation, this consultation 
must be In good faith, and with the intention of substantially addressing the 
concerns of the aboriginal peoples whose lands are at issue. In most cases, It 
will be significantly deeper than mere consultation. Some cases may even 
require the full consent of an aboriginal nation, particularly when provinces 
enact hunting and fishing regulations in relation to aboriginal lands. [Emphasis 
added.] 

69 In the result I would allow the appeal, quash the Minister's approval order, and 
remit the winter road project to the Minister to be dealt with in accordance with these 
reasons. 
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Constitutional law - Aboriginal rights - Right to bring goods across St. Lawrence River for 
purposes of trade - Whether Mohawks of Akwesasne have right to bring goods into Canada from 
U.S. for trading purposes without paying customs duties - Whether claimed right incompatible 
with Canadian sovereignty - Constitution Act, 1982, s. 35(1). 

Evidence - Aboriginal rights - Evidence to be adduced to establish aboriginal right -
Assessment of evidence in aboriginal claims. 

The respondent Is a Mohawk of Akwesasne and a descendant of the Mohawk nation, one of the 
polities of the Iroquois Confederacy prior to the arrival of Europeans. In 1988, the respondent 
crossed the international border bearing goods purchased in the United States. He declared the 
goods to Canadian customs agents but asserted that aboriginal and treaty rights exempted him 
from paying duty. He was permitted to continue Into Canada but advised he would be charged 
duty. The goods except some motor oil were presented to the [page912] Mohawk community of 
Tyendinaga as gifts. The oil was taken to a store in Akwesasne for resale to members of that 
community. The respondent was served with a claim for unpaid duty and sought declaratory 
relief. The Federal Court, Trial Division held that the respondent had an aboriginal right to cross 
the border freely without having to pay customs duties on goods destined for personal and 
community use as well as for noncommercial scale trade with other First Nations. The Federal 
Court of Appeal affirmed an aboriginal right to bring goods into Canada duty-free, subject to 
limitations based on the evidence of the traditional range of Mohawk trading. 

Held: The appeal should be allowed. The claimed aboriginal right has not been established. The 

http://autolink.quicklaw.comlQF/qf.php?qlink=4wlxliYOYLyJ16IDgpwdeLlkOSYti7yF... 2010-02-26 



Mitchell v. Canada (Minister of National Revenue - M.N.R.), [2001] 1 S.C.R. 911 Page 2 of7 

respondent must pay duty on the goods imported into Canada. 

Per McLachlin C.J. and Gonthier, Iacobucci, Arbour and LeBel JJ.: Under English colonial law, the 
pre-existing laws and interests of aboriginal societies were absorbed into the common law as 
rights upon the Crown's assertion of sovereignty unless these rights were surrendered, 
extinguished or inconsistent with Crown sovereignty. The enactment of s. 35(1) of the 
Constitution Act, 1982 accorded constitutional status to existing aboriginal and treaty rights, 
including the aboriginal rights recognized at common law. However, the government retained the 
jurisdiction to limit aboriginal rights for justifiable reasons in the pursuit of substantial and 
compelling public objectives. The test to establish an aboriginal right focuses on the integral, 
defining features of the relevant aboriginal society before the Crown's assertion of sovereignty. A 
claimant must prove that a modern practice, custom or tradition has a reasonable degree of 
continuity with a practice, tradition or custom that was in existence prior to contact with the 
Europeans. The practice, tradition or custom must have been integral to the distinctive culture of 
the aboriginal people in the sense that it distinguished or characterized their traditional culture 
and lay at the core of the aboriginal people's identity. 

The initial step is to ascertain the true nature of the claimed right, without assessing its merits or 
artificially broadening or narrowing the right. This requires examining (1) the nature of the action 
which the applicant is claiming was done pursuant to an aboriginal right; (2) the nature of the 
governmental legislation or action [page913j alleged to infringe the right, i.e. the conflict between 
the claim and the limitation; and (3) the ancestral traditions and practices relied upon to establish 
the right. An application of these factors in this case suggests that the claimed right is properly 
characterized as the right to bring goods across the Canada-United States boundary at the St. 
Lawrence River for purposes of trade. The claim is for a right to trade Simpliciter and necessarily 
entails a mobility right because the right to bring goods across the St. Lawrence River for 
purposes of trade involves travel. The right should not be qualified as a right to bring goods 
without paying duty or taxes because such a limitation should be considered at the infringement 
stage. Technically, the right should be characterized as a right to bring goods across the St. 
Lawrence River as opposed to the international border, a construction of newcomers. However, in 
modern terms, the river and the border are equivalent. 

Aboriginal rights claims give rise to inherent evidentiary difficulties. However, the rights protected 
under s. 35(1) should not be rendered Illusory by imposing an Impossible burden of proof. The 
rules of evidence must therefore be applied flexibly, in a manner commensurate with the inherent 
difficulties posed by aboriginal claims. Since claimants must demonstrate features of pre-contact 
society in the absence of written records, oral histories may offer otherwise unavailable evidence 
of ancestral practices and aboriginal perspectives. Oral histories are admissible as evidence where 
they are both useful and reasonably reliable, subject always to the exclusionary discretion of the 
trial judge. In determining the usefulness and reliability of oral histories, judges must resist facile 
assumptions based on Eurocentric traditions of gathering and passing on historical facts. Here, the 
parties presented evidence from historians and archeologists. The aboriginal perspective was 
supplied by oral histories of elders such as the respondent. The respondent's testimony, 
confirmed by archaeological and historical eVidence, was useful and the trial judge did not err In 
finding the respondent's evidence to be credible and reliable. 

There are no precise rules or absolute principles governing the interpretation or weighing of 
evidence in support of aboriginal claims. The laws of evidence must ensure that the aboriginal 
perspective is given due weight but consciousness of the special nature of aboriginal [page914j 
claims does not negate general principles governing evidence. Claims must still be established on 
persuasive evidence demonstrating validity on a balance of probabilities. In the present case, the 
evidence indicates that the Mohawks travelled north on occasion and trade was a distinguishing 
feature of their society. The evidence does not show, however, an ancestral practice of trading 
north of the St. Lawrence River. Mohawk trade at the time of contact fell predominantly along an 
east-west axis. The relevant evidence supporting the claim consists of a Single ceremonial knife, 
treaties that make no reference to pre-existing trade, and the mere fact of Mohawk involvement 
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in the fur trade. While appellate courts grant considerable deference to findings of fact made by 
trial judges, the finding of a cross-border trading right in this case represents, in view of the 
paucity of the evidence, a "palpable and overriding error". Evidentiary principles must be 
sensitively applied to aboriginal claims but they cannot be strained beyond reason. 

In any event, even if deference were granted to the trial judge's finding of pre-contact trade 
relations between the Mohawks and First Nations north of the St. Lawrence River, the evidence 
does not establish this northerly trade as a defining feature of the Mohawk culture. The claimed 
right implicates an international boundary and, consequently, geographical considerations are 
clearly relevant to the determination of whether the trading in this case is integral to the Mohawks' 
culture. Even if the trial judge's generous interpretation of the evidence were accepted, it discloses 
negligible transportation and trade of goods by the Mohawks north of the St. Lawrence River prior 
to contact. This trade was not vital to the Mohawks' collective identity. It follows that no aboriginal 
right to bring goods across the border for the purposes of trade has been established. 

Since the respondent has not proven his claim to an aboriginal right, there is no need to comment 
on the extent, if any, to which colonial laws of sovereign succession are relevant to the definition 01 
aboriginal rights under s. 35(1) of the Constitution Act, 1982. 

[page915] 

Per Major and Binnie JJ.: It is agreed that even if Mohawks did occasionally trade goods across the 
St. Lawrence River with First Nations to the north prior to contact, this practice was neither a 
defining feature of their culture nor vital to their collective identity. There are, however, additional 
considerations for allowing the appeal. In this case, an issue arises about the sovereignty 
implications of the international trading and mobility right claimed by the respondent as a citizen of 
the Iroquois Confederacy. 

Akwesasne lies at the jurisdictional epicentre of the St. Lawrence River and straddles the Canada
United States border, as well as provincial and state borders. This crisscrossing of borders through 
the Mohawk community goes beyond mere inconvenience and constitutes a significant burden on 
everyday living. The Mohawk people seek to diminish the border disruption in their lives, reunite a 
divided community, and find economic advantage in the international boundary. That economic 
value of their claim is created by non-aboriginal society is not fatal to its existence. A frozen rights 
theory is incompatible with s. 35(1) and aboriginal rights are capable of growth and evolution. 

An aboriginal right must be derived from pre-contact activity that was an element of a practice, 
custom or tradition integral to the aboriginal community's distinctive culture. Traditional Mohawk 
homelands were in the Mohawk Valley (N.Y. State) but the Mohawks historically travelled as far 
north as the St. Lawrence River valley. In that era, the Mohawks were, and acted as, a fully 
autonomous people within the Iroquois Confederacy. Territorial boundaries changed as a militarily 
powerful Iroquois Confederacy spread to and along the St. Lawrence River displacing other 
aboriginal inhabitants. While none of the boundaries between First Nation Territories in pre-contact 
times corresponded with the present international boundary at Akwesasne, such boundaries 
existed and, under traditional practices and customs, they were respected by the Mohawks in time~ 
of peace. 

Counsel for the respondent does not dispute Canadian sovereignty. He seeks Mohawk autonomy 
within the broader framework of Canadian sovereignty. The respondent's claim is not just about 
physical movement of people or goods in and about Akwesasne. It is about [page916] the 
Mohawks' aspiration to live as if the international boundary did not exist. 

Whereas historically the Crown may have been portrayed as an entity across the seas with which 
aboriginal people could scarcely be expected to identify, this was no longer the case in 1982 when 
the s. 35(1) reconciliation process was established. The Constitution was patriated and all aspects 
of our sovereignty became firmly located within our borders. If the principle of "merged 
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sovereignty" articulated by the Royal Commission on Aboriginal Peoples is to have any true 
meaning, it must include at least the idea that aboriginal and non-aboriginal Canadians together 
form a sovereign entity with a measure of common purpose and united effort. It is this new 
entity, as inheritor of the historical attributes of sovereignty, with which existing aboriginal and 
treaty rights must be reconciled. The constitutional objective is reconciliation not mutuai isolation. 
What is significant is that the Royal Commission itself sees aboriginal peoples as full participants 
with non-aboriginal peoples in a shared Canadian sovereignty. Aboriginal peoples do not stand in 
opposition to, nor are they subjugated by, Canadian sovereignty. They are part of it. 

The respondent's claim presents two defining elements. He asserts a trading and mobility right 
across the international boundary and he attaches this right to his current citizenship not of 
Canada but of the Haudenosaunee (Iroquois) Confederacy with its capital in Onondaga, New York 
State. 

A treaty right is an affirmative promise by the Crown which will be interpreted generously and 
enforced in a way that upholds the honour of the Crown. In the case of aboriginal rights, there is 
no historical event comparable to the treaty-making process in which the Crown negotiated the 
right or obligation sought to be enforced. The respondent's claim is rooted in practices which he 
says long preceded the Mohawks' first contact with Europeans in 1609. 

British colonial law presumed that the Crown intended to respect aboriginal rights that were 
neither unconscionable nor incompatible with the Crown's sovereignty. Courts have extended this 
recognition to practices, customs or traditions integral to the aboriginal community's distinctive 
culture. While care must be taken not to carry forward doctrines of British colonial [page917] law 
into interpretations of s. 35(1) without careful reflection, s. 35(1) was not a wholesale repudiation 
of the common law. The notion of incompatibility with Crown sovereignty was a defining 
characteristic of sovereign succession and therefore a limitation on the scope of aboriginal rights. 
For example, important as they may have been to the Mohawk identity as a people, it could not 
be said that pre-contact warrior activities gave rise under successor regimes to a legal right under 
s. 35(1) to engage in military adventures on Canadian territory. This concept of sovereign 
incompatibility continues to be an element in the s. 35(1) analysis, albeit a limitation that will be 
sparingly applied. For the most part, the protection of practices, traditions and customs that are 
distinctive to aboriginal cultures in Canada does not raise legitimate sovereignty issues at the 
definitional stage. 

With the creation of the international boundary in 1783, Akwesasne became the point at which 
British (and later Canadian) sovereignty came face to face with the sovereignty of the U.S. 
Control over the mobility of persons and goods across a border has always been a fundamental 
attribute and incident of sovereignty. States are expected to exercise their authority over borders 
in the public interest. The duty cannot be abdicated to the vagaries of an earlier regime whose 
sovereignty has been eclipsed. Therefore, the international trading/mobility right claimed by the 
respondent Is incompatible with the historical attributes of Canadian sovereignty. Since the 
claimed aboriginal right did not survive the transition to non-Mohawk sovereignty, there was 
nothing in existence in 1982 to which s. 35(1) protection of existing aboriginal rights could attach. 

This conclusion is not at odds with the purpose of s. 35(1) to bring about a reconciliation of the 
interests of aboriginal peoples with Canadian sovereignty. Aboriginal people are part of Canadian 
sovereignty and the accommodation of their rights is not a zero-sum relationship between 
minority rights and citizenship. Affirmation of the sovereign interest of Canadians as a whole, 
inciuding aboriginal peoples, should not in this case be seen as a loss of legitimate constitutional 
space for aboriginal peoples. To extend constitutional protection to the respondent's claim would 
overshoot the purpose of s. 35(1). In terms of sovereign incompatibility, the respondent's claim 
relates to national interests that all of us have in common rather than to distinctive interests 
[page918] that for some purposes differentiate an aboriginal community. Reconciliation of these 
interests in this particular case favours an affirmation of our collective sovereignty. This 
conclusion neither forecloses nor endorses any position on the compatibility or incompatibility of 
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internal self-governing institutions of First Nations with Crown sovereignty, either past or present. 
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9 Long before Europeans explored and settled North America, aboriginal peoples were 
occupying and using most of this vast expanse of land in organized, distinctive societies with their 
own social and political structures. The part of North America we now call Canada was first settled 
by the French and the British who, from the first days of exploration, claimed sovereignty over the 
land on behalf of their nations. English law, which ultimately came to govern aboriginal rights, 
accepted that the aboriginal peoples possessed pre-existing laws and interests, and recognized 
their continuance in the absence of extinguishment, by cession, conquest, or legislation: see, e.g., 
the Royal Proclamation of 1763, R.S.C. 1985, App. II, No.1, and R. v. Sparrow, [1990] 1 S.C.R. 
1075, at p. 1103. At the same time, however, the Crown asserted that sovereignty over the land, 
and ownership of its underlying title, vested in the Crown: Sparrow, supra. With this assertion 
arose an obligation to treat aboriginal peoples fairly and honourably, and to protect them from 
exploitation, a duty characterized [page927] as "fiduciary" in Guerin v. The Queen, [1984] 2 
S.C.R. 335. 

10 Accordingly, European settlement did not terminate the interests of aboriginal peoples 
arising from their historical occupation and use of the land. To the contrary, aboriginal interests 
and customary laws were presumed to survive the assertion of sovereignty, and were absorbed 
into the common law as rights, unless (1) they were incompatible with the Crown's assertion of 
sovereignty, (2) they were surrendered voluntarily via the treaty process, or (3) the government 
extinguished them: see B. Slattery, "Understanding Aboriginal Rights" (1987), 66 Can. Bar Rev. 
727. Barring one of these exceptions, the practices, customs and traditions that defined the 
various aboriginal societies as distinctive cultures continued as part of the law of Canada: see 
Calder v. Attorney-General of British Columbia, [1973] S.C.R. 313, and Mabo v. Queensland 
(1992),175 C.L.R. 1, at p. 57 (per Brennan J.), pp. 81-82 (per Deane and Gaudron JJ.), and pp. 
182-83 (per Toohey J.). 

11 The common law status of aboriginal rights rendered them vulnerable to unilateral 
extinguishment, and thus they were "dependent upon the good will of the Sovereign": see St. 
Catherine's Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46 (P.C.), at p. 54. This 
situation changed in 1982, when Canada's constitution was amended to entrench existing 
aboriginal and treaty rights: Constitution Act, 1982, s. 35(1). The enactment of s. 35(1) elevated 
existing common law aboriginal rights to constitutional status (although, it is important to note, 
the protection offered by s. 35(1) also extends beyond the aboriginal rights recognized at 
common law: Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at para. 136). 
Henceforward, aboriginal rights falling within the constitutional protection of s. 35(1) could not be 
unilaterally abrogated by the government. However, the government retained the jurisdiction to 
limit aboriginal rights for justifiable reasons, in the pursuit of substantial and compelling public 
objectives: [page928] see R. v. Gladstone, [1996] 2 S.C.R. 723, and Delgamuukw, supra. 

12 In the seminal cases of R. v. Van der Peet, [1996] 2 S.C.R. 507, and Delgamuukw, supra, 
this Court affirmed the foregoing principles and set out the test for establishing an aboriginal 
right. Since s. 35(1) is aimed at reconciling the prior occupation of North America by aboriginal 
societies with the Crown's assertion of sovereignty, the test for establishing an aboriginal right 
focuses on identifying the integral, defining features of those societies. Stripped to essentials, an 
aboriginal claimant must prove a modern practice, tradition or custom that has a reasonable 
degree of continuity with the practices, traditions or customs that existed prior to contact. The 
practice, custom or tradition must have been "integral to the distinctive culture" of the aboriginal 
peoples, in the sense that it distinguished or characterized their traditional culture and lay at the 
core of the peoples' identity. It must be a "defining feature" of the aboriginal society, such that 
the culture would be "fundamentally altered" without it. It must be a feature of "central 
significance" to the peoples' culture, one that "truly made the society what it was" (Van der Peet, 
supra, at paras. 54-59 (emphasis in original)). This excludes practices, traditions and customs 
that are only marginal or incidental to the aboriginal society's cultural identity, and emphasizes 
practices, traditions and customs that are vital to the life, culture and identity of the aboriginal 
society in question. 
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(105 paras.) 

Aboriginal law - Aboriginal rights - Constitution Act, 1982, s. 35, recognition of existing 
aboriginal and treaty rights - Meaningful consultation - Lands - Title and ownership -
Constitutional law - Canadian Charter of Rights and Freedoms - Aboriginal rights - Civil 
procedure - Appeals - Powers of appellate court. 

Appeal by the Musqueam Indian Band from the dismissal of its petition for judicial review of a 
decision of the respondent Crown entities authorizing the sale of lands to the respondent 
University of British Columbia, and for an injunction restraining the sale pending the 
determination of the Band's claim of aboriginal title to the lands in issue. The respondents entered 
an interim sale agreement in respect of lands slated for a golf course development. The Band 
claimed aboriginal title and aboriginal rights in relation to the lands. The Band submitted that the 
respondents did not undertake their duty to engage in good faith consultation in relation to an 
accommodation of the Band's asserted aboriginal interests in the lands. The chambers judge 
dismissed the Band's petition for judicial review of the governmental authorization for the sale on 
the basis that after the commencement of proceedings, consultations had occurred in a bona fide 
manner. The judge held that the duty of consultation and accommodation amounted to a duty to 
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formulate a practical interim compromise, and that an offer of economic compensation sufficiently 
discharged the duty. 

HELD: Appeal allowed. The decision by the chambers judge was rendered prior to the issuance of 
the Haida and Taku judgments by the Supreme Court of Canada which set forth an analysis of the 
duty of consultation and accommodation. In the context of these judgments, the consultation 
undertaken by the respondent Crown entities was flawed because it was left until too late of a 
stage in the sale process. The Band had established, and the Crown had conceded, a strong claim 
of aboriginal title to the lands in question. If the land was sold to a third party, there was likely no 
further opportunity for the Band to prove their connection to the lands. The Band was therefore 
entitled to a meaningful consultation process in order that avenues of accommodation could be 
explored. Accordingly, the authorization of the sale was suspended for two years to provide for 
proper consultation. 

Statutes, Regulations and Rules Cited: 

British Columbia Supreme Court Rules, Rules 10, 44, 45, 46. 

Canadian Charter of Rights and Freedoms, 1982, s. 24(1). 

Constitution Act, 1982, s. 35. 

Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, ss. 1,2, 10. 

Land Act, R.S.B.C. 1996, c. 245, ss. 51, 106(3). 

Statutes of 1907, Chapter 45, ss. 1, 2, 3, 6. 

University Act, R.S.B.C. 1996, c. 468. 

University Endowment Land Act, R.S.B.C. 1996, c. 469, s. 2(1). 

Counsel: 

M.A. Morellato and J.M. Spencer: Counsel for the Appellant 

L.J. Mrozinski and P.E. Yearwood: Counsel for the Respondents other than the University 

J.P. Taylor, Q.C. and R.W. Sieg: Counsel for the Respondent, University of British Columbia 

A.C. Pape, R.B. Salter and B.R. Zoe: Counsel for the Intervenor, First Nations Summit 
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101 In order to afford LWBC and the appellant proper opportunity for consultation with a view 
to reaching some modus vivendi on appropriate accommodation, I would order the suspension of 
the operation of the Order in Council authorizing the sale for two years. That time frame should 
provide ample opportunity for the parties to seek to reach some agreement. I would direct that at 
the expiration of such period any party to the negotiations should be at liberty to bring on 
appropriate proceedings in the Supreme Court of British Columbia to address any issues that may 
be felt to require decision by the court. Based on what was said by the Supreme Court of Canada 
in Haida, UBC has no role to play in the process of consultation or accommodation between the 
Province and the appellant. I would therefore allow the appeal of the appellant concerning the 
respondent representatives of the Province of British Columbia In the terms I have indicated and I 
would dismiss the appeal of the appellant concerning the respondent UBC. I am in agreement with 
the disposition of costs proposed by Madam Justice Southin. 

102 Before closing I should perhaps observe, out of an abundance of caution, that UBC has 
previously agreed to hold the lands subject to future directions of a court of competent 
jurisdiction. If agreement eludes the negotiating parties, it is clearly possible that some order 
could be made affecting title to the lands and UBC could be called upon to honour its undertaking. 
Of course, because these lands are under a long term lease to a golf course operator, I would not 
expect any alteration in the status quo over the near term. 

HALL J.A. 

The following is the judgment of 

103 LOWRY J.A. :-- I have had the opportunity of reading in draft the judgments of Madam 
Justice Southin and Mr. Justice Hall. I agree that the appeal of the order dismissing the petition 
against the Crown (but not University of British Columbia) should be allowed for the reasons given 
by Mr. Justice Hall. Shortly put, I agree that the consultation on which the parties ultimately 
embarked was not conducted sufficiently free of unnecessary time constraints to afford a 
meaningful process of accommodation consistent with what the honour of the Crown requires in 
the Crown's dealings with First Nations people as most recently mandated by the Supreme Court 
of Canada in Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73. I also agree 
with the form of order Mr. Justice Hall proposes for the disposition of the appeal. 

104 However, I do not wish to be taken to endorse what my colleague suggests may be 
appropriate forms of interim accommodation in this case. The disposition of the appeal does not 
require that any comment be made In that regard and, In my respectful view, what my colleague 
says in paragraphs 98-100 of his judgment might better be put to one side for now. 

105 There is little in the decided cases from which assistance can be drawn with respect to the 
measure of interim accommodation that may be required in the circumstances that prevail in this 
case. Where, as here, no aboriginal title has been finally established, there my well be questions 
about whether and to what extent economic compensation or other forms of what might be said 
to be non-reversible accommodation are necessary or appropriate. Given the disposition of the 
appeal, I consider these and other related questions that were not directly addressed in argument 
before us are now best left entirely to the parties unfettered by judicial commentary. 
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Heard: May 12, 2008. 
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(75 paras.) 

Civil litigation - Civil procedure - Injunctions - Considerations affecting grant - Irreparable 
injury - Interlocutory or interim injunctions - Setting aside - Appeal by the Minister of Public 
Works and Government Services from a decision allowing the respondents' motion for an 
interlocutory injunction restraining the appellant from selling two downtown office buildings in 
Vancouver, subject to an undertaking by the respondent Musqueam Indian Band in favour of the 
appellant in the amount of $2 million - Appeal allowed - Motions judge erred in fact and in law 
in deciding that the Musqueam would face irreparable harm upon the disposition of the properties 
in question - Any potential loss could be compensated in damages. 

Aboriginal law - Aboriginal lands - Duties of the Crown - Fair dealing and reconciliation -
Consultation and accommodation - Appeal by the Minister of Public Works and Government 
Services from a decision allowing the respondents' motion for an interlocutory injunction 
restraining the appellant from selling two downtown office buildings in Vancouver, subject to an 
undertaking by the respondent Musqueam Indian Band in favour of the appellant in the amount of 
$2 million - Appeal allowed - Motions judge erred in fact and in law in deciding that the 
Musqueam would face irreparable harm upon the disposition of the properties in question - Any 
potential loss could be compensated in damages. 

Appeal by the Minister of Public Works and Government Services from a decision allowing the 
respondents' motion for an interlocutory injunction restraining the appellant from selling two 
downtown office buildings in Vancouver, subject to an undertaking by the respondent Musqueam 
Indian Band in favour of the appellant in the limited amount of $2 million. The within proceeding 
was an application for judicial review requesting an order restraining the sale or disposition of the 
properties, as well as a declaration that Her Majesty the Queen in Right of Canada had a legal 
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duty to consult with Musqueam in good faith concerning any disposition of the properties, prior to 
any disposition of the properties, and to endeavour to seek workable accommodations of 
Musqueam's aboriginal and treaty interests in the properties. Musqueam cross-appealed and 
asked that it not be required to provide any undertaking to abide by an order concerning damages 
caused by the granting or extension of the injunction. 

HELD: Appeal allowed. The motions judge erred in fact and in law In deciding that the Musqueam 
would face irreparable harm upon the disposition of the properties in question. The motions judge 
concluded that the issues that concerned the Musqueam might not be addressed in a monetary 
settlement, as "[a)n enhanced land base was critical to the Applicant and ... the Vancouver 
properties [were) among a limited inventory of lands remaining in the hands of the Government 
of Canada within [Musqueam's) claim area." He based his finding of irreparable harm on the 
assumption that, in terms of the negotiations process, the only land available to Musqueam was 
land owned by the federal government. That was a palpable and overriding error of fact. 

Statutes, Regulations and Rules Cited: 

Constitution Act, 1982, s. 35 

Federal Court Rules, 1998, Rule 373 

Indian Act, R.S. 1985, c. 1-5, 

Appeal From: 

Appeal from an Order of the Honourable Mr. Justice Gibson dated September 28, 2007, No. T-
1691-07, [2007) F.C.J. No. 1379. 

Counsel: 

Donnaree Nygard and Ms. Morphy, for the Appellant. 

Rhys Davies Q.C. and Sara Clarrocchi, for the Respondent, Musqueam Indian Band. 

Gregory J. McDade Q.C. and Maegen M. Glltrow, for the Respondent, Squamish Indian Band. 
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52 In this case, the loss of an opportunity for Musqueam to consult and be accommodated is 
insufficient to constitute irreparable harm. I agree with the appellant that if an allegation of 
inadequate consultation always constituted irreparable harm, that could constitute a veto over the 
government transferring any title to property which Is located in an area claimed as a traditional 
territory of an Aboriginal group. That would explicitly contradict the comments of the Supreme 
Court of Canada in Haida Nation at para. 48: "This process does not give Aboriginal groups a veto 
over what can be done with land pending final proof of the claim." Rather, it is necessary to look 
deeper in each case and discern whether the failure to consult constitutes irreparable harm. 

53 At this point it is helpful to step back and briefly review the law governing the duty to 
consult. The duty to consult, based on the honour of the crown, arises "when the Crown has 
knowledge, real or constructive, of the potential existence of the Aboriginal right or title and 
contemplates conduct that might adversely affect it .... " (Haida Nation at para. 35, emphasis 
added; see also Taku River Tlingit First Nation v. British Columbia (Project Assessment Director) 
[2004] 3 S.C.R. 550, 2004 SCC 74 ("Taku River")). That is, the duty to consult arises in the 
context of the concern over Crown activity infringing on aboriginal rights before the rights can be 
proven. The requirement for consultation assists in the prevention of land and resources from 
being changed and denuded during the process of proving rights: Haida Nation at para. 33. 
However, the facts at bar suggest that no pending right would be violated by a disposition of the 
Properties. 

54 In Garden City the Motions Judge In that case concluded that the loss of Musqueam's right to 
be consulted could not be compensated by damages. He elaborated at paragraphs 44, 46 & 48: 

The nature of the harm which would be suffered if the Garden City property is 
transferred Is the loss of the right to negotiate and be accommodated in respect of that 
land. Once the land is transferred, that right is effectively lost. 

[ ... ] 

This situation is analogous to those where there is requirement for an environment 
study be done before a permit is issued or for proper notice to be given before a 
decision is made. The relevant considerations are public law principles and remedies. 
They are jurisdictional in nature. not monetary. 

[ ... ] 

If the Band's right is to have meaning, it cannot be allowed to be lost on the 
assumption that "sending a government cheque" would always suffice. It would be too 
tempting to allow government authorities to ignore these types of conditions to the 
exercise of power by merely permitting payment of some form of compensation as a 
substitute for the proper exercise of powers. 

[Emphasis added.] 

55 If what was meant by the Judge in Garden City was that the mere assertion of the duty to 
consult itself is always sufficient to prove irreparable harm, then I disagree. Rather, I think the 
decision can be explained by the fact that in Garden City the lands comprised 136 acres and the 
Judge in that case had found that Musqueam not only claimed an interest in the land, but that the 
land had unique importance to Musqueam (Garden City, at paragraph 16). 

56 In the case before this Court the Properties are office buildings in downtown, Vancouver, 
encompassing two acres. Their use upon disposition to Larco will not change. This is distinct from 
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the Garden City case, where the use and character of the properties could change as a result of 
the transaction, and where Musqueam had submitted evidence of the land's unique importance 
beyond a proprietary Interest. 

57 The content of the duty to consult lies on a spectrum, depending on the strength of the 
claim to title, the extent of the Aboriginal right claimed, and the potential for Infringement. As 
Chief Justice McLachlin stated in Haida Nation, at paragraphs 43-4: 

... 1 turn to the kind of duties that may arise in different situations. In this respect, the 
concept of a spectrum may be helpful, not to suggest watertight legal compartments 
but rather to indicate what the honour of the Crown may require in particular 
circumstances. At one end of the spectrum lie cases where the claim to title is weak, 
the Aboriginal right limited, or the potential for infringement minor. In such cases, the 
only duty on the Crown may be to give notice, disclose information, and discuss any 
issues raised in response to the notice. "'[C]onsultation' In its least technical definition 
is talking together for mutual understanding": T. Isaac and A. Knox, "The Crown's 
Duty to Consult Aboriginal People" (2003), 41 Alta. L. Rev. 49, at p. 61. 

At the other end of the spectrum lie cases where a strong prima facie case for the 
claim is established, the right and potential infringement is of high significance to the 
Aboriginal peoples, and the risk of non-compensable damage is high. In such cases 
deep consultation, aimed at finding a satisfactory interim solution, may be required. 
While precise requirements will vary with the circumstances, the consultation required 
at this stage may entail the opportunity to make submissions for conSideration, formal 
participation in the decision-making process, and provision of written reasons to show 
that Aboriginal concerns were considered and to reveal the impact they had on the 
decision. This list is neither exhaustive, nor mandatory for every case. The 
government may wish to adopt dispute resolution procedures like mediation or 
administrative regimes with impartial decision-makers in complex or difficult cases. 

58 Without commenting on the content of Musqueam's right to be consulted and possibly 
accommodated (since the merits of that case are to be heard after the current issue concerning 
injunctive relief is concluded) it is helpful, for illustrative purposes, to compare the facts in this 
case with the rights at stake in the leading cases on the duty to consult. In Haida Nation the 
decision to issue licences to cut trees on the Haida Gwaii could have deprived the Haida Nation of 
forests vital to their economy and their culture. As Chief Justice McLachlin stated at paragraph 7, 
"The stakes are huge. [ ... ] Forests take generations to mature ... and old-growth forests can never 
be replaced." In Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 
S.C.R. 388, 2005 SCC 69, the building of a road through a reserve impacted a significant number 
of trappers and hunters. In Taku River, the building of a road through Taku River Tlingit's First 
Nation territory passed through an area critical to their economy and could have had an impact on 
its continued ability to exercise its Aboriginal hunting, fishing, gathering, and other traditional 
land use activity rights. In our case, there has been no allegation of an infringement of any 
aboriginal right that would or even may result from the disposition of the Properties. If there is no 
harm alleged in terms of an absolute rights analYSiS, how can the loss of a right to be consulted 
with respect to that right constitute irreparable harm? Moreover, if loss of the Properties can be 
adequately compensated in damages (see "Irreparable Harm #1: Enhanced Land Base" above), 
then surely the loss of the right to consult about disposing of the Properties can equally be 
compensated in damages in this case. 

http://autolink.quicklaw.comlQF/qf.php?qIink=rawcgj20JKTymOcOHlfEVGY5IwtOsk%... 2010-02-26 



Osoyoos Indian Band v. Oliver (Town), [2001]3 S.C.R. 746 Page 10f42 

Indexed as: 

Osoyoos Indian Band v. Oliver (Town) 

Osoyoos Indian Band, appellant; 
v. 

The Town of Oliver and Her Majesty The Queen in Right of 
the Province of British Columbia, respondents, and 

The Attorney General of Canada and the Squamish Indian 
Band, interveners. 

[2001] 3 S.C.R. 746 

[2001] S.C.J. No. 82 

2001 SCC 85 

File No.: 27408. 

Supreme Court of Canada 

2001: June 12/2001: December 7. 

Present: McLachlin C.l. and L'Heureux-Dube, Gonthier, 
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ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA (191 paras.) 

Indians - Reserves - Lands taken for public purposes - Federal order in council granting 
province interest in lands occupied by irrigation canal crossing Indian reserve - Whether lands 
taken by province are still "in the reserve" such that they are assessable and taxable pursuant to 
Band by-laws - Indian Act, R.S.C. 1952, c. 149, s. 35 - Indian Act, R.S.C. 1985, c. 1-5, s. 83(1) 
(a) - Water Act, R.S.B.C. 1948, c. 361, s. 21. 

In 1925 an irrigation canal was constructed on a strip of land that bisects the appellant Indian 
Band's reserve. In 1957 a federal Order in Council was enacted pursuant to s. 35 of the Indian Act 
in which the Governor in Council consented "to the taking of the said lands" by the province. In 
1961 the canal lands were registered by way of certificate of indefeasible title in the name of the 
province. The respondent Town currently operates and maintains the canal. In 1994, the Band 
Council enacted property assessment and property taxation by-laws pursuant to s. 83 of the 
Indian Act applicable to land in the reserve. In 1995, the Band Council passed a resolution 
directing the provincial Assessment Authority to assess [page747] the canal lands and include 
them on the Band's 1996 assessment roll. The Town objected to the assessment of the canal 
lands by the Band. The Band Board of Review stated a case for the British Columbia Supreme 
Court asking: (1) whether lands taken pursuant to s. 35 of the Indian Act are "land or interests In 
land" in a reserve within the meaning of s. 83(1)(a) such that those lands are assessable and 
taxable pursuant to Band by-laws; and (2) if s. 35 of the Indian Act authorizes the removal of 
lands from reserve status, whether the federal Order in Council removed the lands from reserve 
status so that they are not assessable and taxable by the Band. The chambers judge answered 
"No" to the first question and "Yes" to the second one, concluding that the land at issue was 
outside the reserve and the Band's jurisdiction to tax under s. 83(1)(a). The Court of Appeal 
upheld that judgment. 

Held (L'Heureux-Dube, Gonthier, Major and Bastarache JJ. dissenting): The appeal should be 
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allowed. 

Per McLachlin C.J. and Iacobucci, Binnie, Arbour and LeBel JJ. : As a general matter the Court 
should be cautious in taking away interests In land in the absence of a complete evidentiary 
record. This is especially true when the interest at stake is the aboriginal Interest in reserve land. 
As this appeal comes by way of a stated case, however, the rights of the parties must be 
determined on the evidence at hand, even though the evidentiary record is demonstrably 
incomplete in this case. 

Three implications follow from the sui generis nature of the aboriginal interest in reserve lands. 
First, it is clear that traditional principles of the common law relating to property may not be 
helpful in the context of aboriginal interests in land. Second, reserve land does not fit neatly 
within the traditional rationale that underlies the process of compulsory takings in exchange for 
compensation in the amount of the market value of the land plus expenses. Third, the aboriginal 
interest in land will generally have an important cultural component that reflects the relationship 
between an aboriginal community and the land and the inherent and unique value in the land 
itself which is enjoyed by the community. Because of these implications and the fact that the 
Crown owes a fiduciary duty to the band, it follows that a clear and plain intention [page748j 
must be present in order to conclude that land has been removed from a reserve. 

Section 83(1)(a) of the Indian Act provides Indian bands with the jurisdiction to impose tax on a 
very broad range of interests in land, and should be given a broad reading. Band councils have 
the power to tax any interest or use of reserve lands in order to defray their costs as the 
government of that land. It follows that, unless the entire interest of a band is removed, land 
remains in the reserve for the purposes of s. 83(1)(a) and both easements and rights to use or 
occupy land held by non-band members are subject to the taxation jurisdiction. 

The fiduciary duty of the Crown is not restricted to instances of surrender. Section 35 clearly 
permits the Governor in Council to allow the use of reserve land for public purposes. Once it has 
been determined that an expropriation of Indian lands is in the public interest, however, a 
fiduciary duty arises on the part of the Crown to expropriate or grant only the minimum interest 
required in order to fulfill that public purpose, thus ensuring a minimal impairment of the use and 
enjoyment of Indian lands by the band. This is consistent with the provisions of s. 35 which give 
the Governor in Council the absolute discretion to prescribe the terms to which the expropriation 
or transfer is to be subject. This two-step process minimizes any inconsistency between the 
Crown's public duty to expropriate lands and its fiduciary duty to Indians whose lands are affected 
by the expropriation. As the Crown's fiduciary duty is to protect the use and enjoyment of the 
Indian interest in expropriated lands to the greatest extent practicable, the duty includes the 
general obligation, wherever appropriate, to protect a sufficient Indian interest in expropriated 
land In order to preserve the taxation jurisdiction of the band over the land, thus ensuring a 
continued ability to earn income from the land. Although in this case the taxation jurisdiction 
given to bands came after the Order in Council of 1957, the principle is the same, namely that the 
Crown should not take more than Is needed for the public purpose and subject to protecting the 
use and enjoyment of Indians where appropriate. 

While in general s. 35 of the Indian Act authorizes the removal of land from the reserve, it did not 
authorize [page749] the removal of lands from the reserve for the purposes of s. 83(1)(a) in the 
circumstances of this case. Because the source of the power to expropriate here was the Water 
Act, the discretion to grant "land" pursuant to s. 35(3) was limited to the land or interest in land 
"reasonably required" for the canal. Since the canal was already built when the transfer was 
made, the interest in question is that which is reasonably required to operate and maintain the 
canal only. Moreover, it is obvious that the fee simple is not necessary to operate and maintain 
the canal since those activities are currently the responsibility of the Town, which appears to have 
some kind of leasehold interest in the land. A canal is similar in nature to a railway in that both 
are permanent structures on the land involving operation and maintenance activities, and a grant 
of a statutory easement can be sufficient for the purposes of building and maintaining a railway. 
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The Order in Council does not evince a clear and plain intent to extinguish the Band's interest in 
the reserve land. It is ambiguous as to the nature of the interest conveyed. In light of such 
ambiguity, resort must be had to the interpretive principles applicable to questions dealing with 
Indian interests, and the interpretation which impairs the Indian interests as little as possible is to 
be preferred. In light of these principles, the Order in Council should be read as granting a 
statutory easement to the province, and therefore the canal land is still "in the reserve" for the 
purposes of s. 83(l)(a). 

Per L'Heureux-Dube, Gonthier, Major and Bastarache JJ. (dissenting): The provisions of s. 35 of 
the Indian Act can be interpreted so as to permit the removal of land from a reserve by the taking 
of full ownership. Such a taking, in effect, amounts to the non-consensual equivalent of absolute 
surrender (provided for in ss. 37 to 39 of the Act). Since the language of the third paragraph of 
the Order in Council closely mirrors that of s. 35(3), the subsection concerned in this case is s. 35 
(3), rather than s. 35(1). Once the government, having consented to a s. 35(1) expropriation, 
chooses to proceed under s. 35(3), it is free to transfer full ownership. It is for the government to 
deCide, governed by its fiduciary obligations, the appropriate limits to the amount of land and the 
nature of the interest in land that it is transferring. In this case, the statute that would have 
governed in a parallel, non-aboriginal context is the Water Act. Section 21(2) of that Act 
authorized the taking of only that land that is "reasonably required". While s. 21 does not 
authorize taking a fee (simple or determinable) when a right of way over the surface will do, it is 
equally plain that s. 21 does [page750] authorize the taking of a fee simple when that is 
reasonably required. 

The effect of expropriation of a fee under s. 35 is analogous to the effect of absolute surrender. In 
both cases the land so dealt with ceases to be within the reserve. The effect of an expropriation of 
a fee under s. 35(1) or (3) is not necessarily different because the fee is "determinable". In the 
absence of a term or condition specifying a reversionary interest in favour of the band, the 
expropriation under s. 35 for a public purpose does not contain the impliCit condition that It be 
returned where it ceases to serve a public purpose. It would be entirely alien to the general law of 
expropriation to interpret the taking of a fee as inherently determinable on account of the 
possibility of its initial purpose being exhausted. 

Interpreting s. 35 as authorizing the removal of land from the reserve is consistent with the 
purpose of the provision, as reflected in the Parliamentary debates. Practical considerations also 
support the conclusion that an expropriation of a freehold interest extinguishes the interest In the 
reserve. A major project like an irrigation canal, railway track, highway or airline landing strip 
generally requires outside investment. Were an aboriginal interest in land that is expropriated for 
such a purpose to continue to burden the land even after a taking of a fee, it would be difficult or 
impossible to grant potential investors security interest in the land. 

Federal legislation passed before 1982 that sought to extinguish entirely an aboriginal right like 
aboriginal title must evince a clear and plain intention to do so. This "clear and plain intention" 
rule, derived from an understanding of aboriginal title, cannot be applied to aboriginal interest in 
reserve land, which is a statutory creature the existence of which is not premised on a 
relationship with the land. Aboriginal interest in reserve land is created under the Indian Act, 
which specifies, in the expropriation and the surrender provisions, how land loses its reserve 
status. 

Through the adoption of the Order in Council by the federal government, the province obtained 
full ownership over the lands on which the irrigation canal is situated. The first part of the Order 
in Council unequivocally authorizes the taking of a fee in the lands on which the canal was built. 
The phrase "right-of-way" in the [page751] "Description" in the second part is used conSistently 
as a descriptor of a physical area of land rather than as a reference to the nature of the interest 
involved. The last sentence of the Order in Council, which refers to the reservation of mines and 
minerals, is additional evidence that the Order in Council effected the transfer of the equivalent of 
a fee. This conclusion is supported by consideration of what would be reasonably and practically 
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required for the construction and maintenance of an irrigation canal. The canal is lined with 
concrete and fully dominates the tract of land on which it is located to the exclusion of all other 
uses. A taking of full ownership for canal purposes is clearly reasonable. 
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The judgment of McLachlin c.J. and Iacobucci, Binnie, Arbour and LeBel JJ. was delivered by 

IACOBUCCI 1.:-

1. Introduction 

1 In this appeal, the Court is asked to decide whether the Osoyoos Indian Band (the "Band") 
has the authority to assess and impose a tax on a strip of property that crosses Osoyoos Indian 
Reserve Number 1. The answer to this question depends on whether the land at issue is "in the 
reserve" within the meaning of s. 83(1)(a) of the Indian Act, R.S.C. 1985, c. 1-5. The principallega 
issue in this case is what interpretation should be given to a 1957 Order In Council made by the 
Governor in Council pursuant to s. 35 of the Indian Act, R.S.C. 1952, c. 149, [page754] granting 
an interest in the land at issue to the Province of British Columbia. 

2 For the reasons that follow, I am of the view that the Band can tax the land in question and sc 
I would allow the appeal. 

II. Facts 
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3 Although my colleague, Gonthier J., has lucidly described the background in this appeal, I 
prefer to set out the relevant facts and background for purposes of discussion and analysis. 

4 Osoyoos Indian Reserve Number 1 (the "reserve"), which is located near the Town of Oliver in 
the Okanagan Valley in southern British Columbia, is a reserve within the meaning of the Indian 
Act. 

5 Sometime prior to March 25, 1925, a concrete-lined irrigation canal occupying a total area of 
56.09 acres was constructed on a strip of land that bisects the reserve. The canal was constructed 
to aid in the agricultural development of the South Okanagan region of British Columbia. However, 
it was not until 1957 that an attempt was made to formalize the interests in the canal lands. 

6 On April 25, 1957, the Governor In Council enacted Order in Council 1957-577 pursuant to the 
authority of s. 35 of the Indian Act in respect to the strip of land then occupied by the irrigation 
canal. The Order In Council provided as follows: 

WHEREAS the Minister of Agriculture for the Province of British Columbia has 
applied for the lands hereinafter described, being a portion of Osoyoos Indian Reserve 
number one, in the said Province for irrigation canal purposes; 

AND WHEREAS the sum of $7,700 has been received from the Province of British 
Columbia in full payment for the land required in accordance with a valuation approved 
by the Band Council of the Osoyoos Band of Indians on the 30th of March, 1955 and 
officials of the Indian Affairs Branch; 

[page755] 

THEREFORE, His Excellency the Governor General in Council, on the 
recommendation of the Minister of Citizenship and Immigration, pursuant to the 
provisions of Section 35 of the Indian Act, is pleased hereby to consent to the taking of 
the said lands by the Province of British Columbia and to transfer the administration 
and control thereof to Her Majesty the Queen in right of the Province of British 
Columbia: 

DESCRIPTION 

The whole of those rights-of-way, in Osoyoos Indian Reserve number one, in the 
province of British Columbia, said rights-of-way containing together by admeasurement 
fifty-six acres and nine hundredths of an acre, more or less, as said rights-of-way are 
shown bordered red on a plan of record number Irr twenty-one hundred and thirty-four 
in the Indian Affairs survey records at Ottawa; saving and excepting thereout and 
therefrom all that portion lying within a right-of-way for a road, as the last aforesaid 
right of way is shown bordered red on a plan of record number Rd thirty-six hundred 
and eighty in said records, a copy of which is deposited in the Land Registry Office for 
the district of Kamloops at Kamloops under number A thirteen hundred and seventy
seven; also saving and excepting thereout and therefrom all roads reserved by the 
Province of British Columbia by provincial order-in-council number one thousand and 
thirty-six, also subject to a prior Grant of Easement for a Power Transmission Line 
granted to West Kootenay Power and Light Company Ltd. by Order-in-Council P.C. 143 
dated January 25, 1937, for a term of thirty years, this right-of-way containing by 
admeasurement 22 acres and two-tenths of an acre, more or less, and is shown on a 
plan of survey by R.P. Brown, B.C.L.S. dated November 16, 1936 and which Is of 
record in the Indian Affairs Branch as Plan No. M. 2691. 
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Reserving thereout and therefrom all mines and minerals and the right to work the 
same. 

7 The provincial Minister of Agriculture's powers of expropriation for irrigation were contained in 
s. 21 of the Water Act, R.S.B.C. 1948, c. 361. This power to expropriate was not formally invoked. 
Instead, the Governor in Council acted on the Minister's application by making a grant under s. 35 
(3) of the Indian Act without formal expropriation. The Order in Council was the only instrument 
authorizing the transfer of the land in question. 

[page756] 

8 On September 12, 1961, the canal lands were registered by way of Certificate of Indefeasible 
Title in the name of Her Majesty the Queen in Right of the Province of British Columbia, in the 
Kamloops Registry of the British Columbia Land Title Office. 

9 The Town of Oliver currently operates and maintains the canal. It is unclear under what 
authority the Town of Oliver occupies the canal lands. The Court of Appeal below was advised, and 
assumed, that the Town of Oliver was a party to a lease entered into with the Province. However, 
the parties now agree that there is no lease document as such. 

10 In 1994, the Osoyoos Indian Band Council ("Band Council") enacted property assessment 
and property taxation by-laws pursuant to s. 83 of the Indian Act (the "Assessment By-laws") 
applicable to land in the reserve. 

11 The Assessment By-laws provide for the aPPOintment of an assessor for carrying out the 
purposes of the By-law. Pursuant to that power, the Band Council apPOinted the B.C. Assessment 
Authority as an assessor. 

12 On August 28, 1995, the Band Council passed a resolution (1995-65) which directed the B.C. 
Assessment Authority to assess the canal lands and include them on the 1996 assessment roll of 
the Band. The Assessment Authority placed the canal lands on the folios of the Band. The canal 
lands have been assessed as follows: 

Lot A 
Lot B 
Lot C 
Lot D 

Land Improvements 

$ 37,100 $ 95,300 
$ 36,200 $ 99,200 

$ 63,800 $110,000 
$ 26,400 $ 56,900 

$163,500 $361,400 

Total 
Assessed 
Value 

$132,400 
$135,400 
$173,800 
$ 83,300 

$524,900 

[page757] 

13 The Town of Oliver objected to the assessment of the canal lands by the Band. The Town of 
Oliver and the Province were invited to make representations before the Osoyoos Indian Band 
Board of Review. The Board of Review resolved to suspend proceedings and state a case for the 
Supreme Court of British Columbia consisting of the following two questions: 

1. Are lands, taken pursuant to s. 35 of the Indian Act, "land or interests in land" 
in a reserve of a Band within the meaning of s. 83(1)(a) of the Indian Act such 
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that those lands are assessable and taxable pursuant to Band Assessment By
laws and taxable pursuant to Band Taxation By-laws? 

2. If s. 35 of the Indian Act authorizes the removal of lands from reserve status, 
does federal Order in Council 1957-577, by which the Lands were transferred, 
remove the Lands from reserve status so that they are not assessable and 
taxable by the Osoyoos Indian Band? 

14 The chambers judge answered "No" to Question 1 and "Yes" to Question 2. In the result, he 
held that the land at issue was outside the reserve and the Band's jurisdiction to tax under s. 83 
(l)(a). 

15 On appeal, a majority of the British Columbia Court of Appeal affirmed the judgment of the 
chambers judge. Lambert J.A., in dissent, would have allowed the appeal. 

III. Relevant Statutory Provisions 

16 Indian Act, R.S.C. 1952, c. 149 

2. (1) In this Act, 

(0) "reserve" means a tract of land, the legal title to which is vested in Her 
Majesty, that has been set apart by Her Majesty for the use and benefit of a 
band; 

18. (1) Subject to the provisions of this Act, reserves shall be held by Her Majesty 
for the use and benefit of [page758] the respective bands for which they were set 
apart; and subject to this Act and to the terms of any treaty or surrender, the 
Governor in Council may determine whether any purpose for which lands in a reserve 
are used or are to be used is for the use and benefit of the band. 

35. (1) Where by an Act of the Parliament of Canada or a provincial legislature Her 
Majesty in right of a province, a municipal or local authority or a corporation is 
empowered to take or to use lands or any interest therein without the consent of the 
owner, the power may, with the consent of the Governor in Council and subject to any 
terms that may be prescribed by the Governor in Council, be exerCised in relation to 
lands in a reserve or any Interest therein. 

(2) Unless the Governor in Council otherwise directs, all matters relating to 
compulsory taking or using of lands in a reserve under subsection (1) shall be 
governed by the statute by which the powers are conferred. 

(3) Whenever the Governor in Council has consented to the exercise by a 
province, authority or corporation of the powers referred to in subsection (1), the 
Governor in Council may, in lieu of the province, authority or corporation taking or 
using the lands without the consent of the owner, authorize a transfer or grant of such 
lands to the province, authority or corporation, subject to any terms that may be 
prescribed by the Governor in Council. 

(4) Any amount that is agreed upon or awarded in respect of the compulsory 
taking or using of land under this section or that is paid for a transfer or grant of land 
pursuant to this section shall be paid to the Receiver General of Canada for the use 
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and benefit of the band or for the use and benefit of any Indian who is entitled to 
compensation or payment as a result of the exercise of the powers referred to in 
subsection (1). 

Indian Act, R.S.C. 1985, c. 1-5 

83. (1) Without prejudice to the powers conferred by section 81, the council of a 
band may, subject to the approval of the Minister, make by-laws for any or all of the 
following purposes, namely, 

(a) subject to subsections (2) and (3), taxation for local purposes of land, 
or interests in land, in the reserve, including rights to occupy, possess 
or use land in the reserve; 

[page759] 

(2) An expenditure made out of moneys raised pursuant to subsection (1) must be 
so made under the authority of a by-law of the council of the band. 

(3) A by-law made under paragraph (l)(a) must provide an appeal procedure in 
respect of assessments made for the purposes of taxation under that paragraph. 

Water Act, R.S.B.C. 1948, c. 361 

21. (1) In this and the following three sections "land" includes any estate or interesl 
in or easement over land. 

(2) Every licensee shall have the right to expropriate any land reasonably required 
for the construction, maintenance, improvement, or operation of any works authorized 
under his licence, and the holder of any licence that authorizes the diversion of water 
for domestic purpose or waterworks purpose shall have the right to expropriate, in 
addition, any land the control of which by the licensee would help to prevent pollution 
of the water authorized to be diverted, and, with the consent of the Lieutenant
Governor in CounCil, the holder of any licence that authorizes the construction of a dam 
shall have the right to expropriate, in addition, any land that would be flooded if the 
dam were constructed and utilized to the maximum height authorized. The owner of 
land so expropriated shall be compensated therefor by the licensee, and the procedure 
to be followed in expropriating land and the method of determining the compensation 
shall be as prescribed in the regulations. . 

IV. Judgments Below 

A. British Columbia Supreme Court (1997), 145 D.L.R. (4th) 552 

17 With respect to the first of the stated questions, Mackenzie J. reviewed the applicable 
jurisprudence of the British Columbia courts together with the language of the relevant statutory 
provisions. He found that the plain meaning of the words of s. 35(3) of the Indian Act lead 
irresistibly to the conclusion that the provision is capable of authorizing the conveyance of a fee 
simple interest in lands from a reserve. Furthermore, the transfer of a fee simple absolute removes 
land from a reserve and therefore land taken pursuant to s. 35 is no longer reserve land and it is 
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not assessable or taxable under s. [page760J 83(1)(a). Accordingly, he answered Question 1 
"No", 

18 With respect to the second of the stated questions, Mackenzie J. found that there are no 
words of limitation in the operative words of the Order in Council. In his view, the words "for 
irrigation canal purposes" did not create an easement or determinable fee with a reversion 
interest, nor were there any words that could be characterized as a condition. He concluded at 
para. 6: 

There are no restrictions on the extent of the transfer of administration and control 
which would limit it to the equivalent of an easement. In my view, the transfer here 
must be a transfer of administration and control unlimited in time, the equivalent of 
an absolute fee, or a transfer determinable on the lands ceasing to be used for 
Irrigation purposes. The lands are still being used for irrigation purposes and no event 
which could terminate the transfer of administration and control has occurred. 

19 Mackenzie J. rejected the argument that a determinable fee in reserve lands can be taxed. 
He concluded that a determinable fee in reserve lands removed the lands from the reserve for 
taxation purposes while the fee continued. 

20 Finally, Mackenzie J. concluded that, assuming without deciding that the minerals remain in 
the reserve, the power to tax reserve lands does not reach the reservation for mines and 
minerals. 

21 For the foregoing reasons, Mackenzie J. answered the second question "Yes". 

B. British Columbia Court of Appeal (1999), 172 D.L.R. (4th) 589 

1. Newbury and Prouse JJ.A. 

22 In writing for the majority, Newbury J.A. began her analysis by stating her view that it was 
inappropriate and unnecessary to enter into an analysis of aboriginal title in connection with the 
stated questions. For Newbury J.A., the real question on appeal was whether the "taking" effected 
by the Order in [page761J Council was such that the land no longer qualified as land "In the 
reservell

, 

23 Newbury J.A. then turned to the principles applicable to the interpretation of the statutes 
and documents at issue in this case. She held, at para. 90, that "[nJative Intentions, like the 
intentions of any owner whose land is expropriated, will usually be irrelevant in these 
circumstances, where the larger public good prevails over the interests and wishes of the owner". 
She noted, however, that special considerations apply in this case because Indian reserve lands 
are involved. In particular, she found that common law real property concepts do not apply to 
native lands, and that the fiduciary duty of the Crown requires that Indian rights and benefits be 
interpreted so as to impair such rights to the least extent possible. This principle of "minimal 
impairment" translates into a rule of construction whereby ambiguities in an instrument or 
enactment must be resolved in favour of the Indians as it is assumed the Crown would not breach 
its fiduciary duty. Newbury J.A. noted that this approach is consistent with and supplements the 
rule of construction in expropriation law that ambiguities are decided in favour of the owner 
whose land has been taken. 

24 Nevertheless, Newbury J.A. went on to conclude, at para. 93, that the reason for this 
approach is the need to ensure that "native intentions" are not frustrated by the application of 
"formalistic and arguably alien rules". Here, in the case of an expropriation under s. 35, where the 
primary parties are the federal and provincial governments by whom common law concepts of real 
property are well understood, "formalistic" words of limitation will be the focus of the inquiry. 
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25 Newbury J.A. then turned to interpret the terms of the Order in Council. She noted, at para. 
97, that the Order refers to the taking of "lands", and the [page762] payment for "the land", and 
the transfer of "administration and control". In her view, looking at the matter in non-technical 
terms, if the taking of an easement were intended, the Order in Council would refer to a right of 
way or a right to "use" of the land, but not to the "land" itself. 

26 She then asked whether the use of the phrase "rights-of-way" under the heading 
"Description" altered the tenor of the document or created an ambiguity. Newbury J.A. found that 
the modern usage of the phrase does not always correspond with the common law concept. She 
was of the view that it is consistent with the authorities establishing the nature of rights of way 
outside the aboriginal context to read the use of the plural "rights-of-way" as the absence of any 
restrictions on the Province's ability to use the lands, and to read the reservation of mines and 
minerals as denoting an intention to grant absolute ownership of surface rights. 

27 Newbury J.A. went on to explain, at para. 105, that the Order in Council did not grant only 
a right of way to the Province; it granted exclusive rights of enjoyment and possession that are 
inconsistent with the lands continuing to be held by Her Majesty in right of Canada "for the use 
and benefit of [the] Band". The Order referred to "the taking of the said lands", not simply the 
right to use or pass over the said lands; there was no indication the Province was acquiring 
anything other than exclusive rights (whether in fee simple or until the lands cease to be used for 
irrigation purposes); and the Order transferred "administration and control" of the lands to the 
Province -- wording that is inconsistent with the lands continuing to be held "for the benefit of" 
the Band. 

28 Newbury J.A. agreed with the chambers judge that the Order in Council did not contemplate 
the expropriation of a mere right of way, but of "the lands" themselves, which were thereby 
removed from the reserve. She held that, based on a non-technical view of the wording used, 
there was no ambiguity [page763] in the Order in Council, and that the same conclusion is 
supported by the ordinary common law rules applicable to rights of way and easements. 
Accordingly, Newbury J.A. dismissed the appeal, Prowse J.A. concurring. 

2. Lambert J.A. (Dissenting) 

29 For Lambert J.A., aboriginal title was very much in issue in the case before him. He held 
that as a matter of law the Indian interest in reserve land Is the same interest constituted by 
aboriginal title, and he took judicial notice of the fact that the Band have aboriginal title to the 
land In their reserve. Therefore, Lambert J.A. began his analysis of the first question by asking 
whether a compulsory taking extinguishes aboriginal title. 

30 Put shortly, his answer was that s. 35 of the Indian Act is not sufficiently clear and plain to 
extinguish aboriginal title, with the result that aboriginal title remains a burden on any land or 
interest in land taken under s. 35, including an interest like or equivalent to a fee simple. 
Therefore, in his view, land that has not been absolutely surrendered but is taken under s. 35 
from within the geographical boundaries of a reserve remains land "In the reserve" for the 
purposes of taxation under s. 83(l)(a) of the Act. Accordingly, Lambert J.A. would answer the 
first question "Yes". 

31 With regard to the second question, Lambert J.A. set out the following principles that 
govern the interpretation of an Order in Council that affects the interests of Indians who are under 
the protection of the Crown. First, ambiguities in an enactment affecting Indian lands should be 
given the interpretation most favourable to the Indian interests if such an interpretation is one 
which the enactment will reasonably bear: see Nowegijick v. The Queen, [1983] 1 S.C.R. 29, and 
Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85. Second, an enactment should be given an 
interpretation and application that results in a minimal impairment of the Indian interests if that 
[page764] interpretation and application are in accordance with the enactment, reasonably 

http://autolink.quicklaw.comlQF Iqf.php?qlink=4R9hXqdgdA45D7SJgNIN 1 SUIp%2F dIl... 2010-02-26 



Osoyoos Indian Band v. Oliver (Town), [2001] 3 S.C.R. 746 Page 12 of 42 

construed: see Semiahmoo Indian Band v. Canada, [1998]1 F.C. 3 (C.A.), at p. 25; R. v. Sparrow, 
[1990] 1 S.C.R. 1075, at p. 1119. Third, technical conveyancing principles should not guide the 
resolution of questions involving the "sui generis" nature of Indian land where the Interests of the 
Crown and the Indians in question can be reconciled and harmonized in a way consistent with the 
purposes of the legislation and the purposes of the transaction itself, and where such reconciliation 
and harmonization would be prevented by an adherence to strict conveyancing principles: see 
Blueberry River Indian Band v. Canada (Department of Indian Affairs and Northern Development), 
[1995] 4 S.C.R. 344; and St. Mary's Indian Band v. Cranbrook (City), [1997] 2 S.C.R. 657. 

32 Applying the foregoing principles, Lambert J .A. offered two alternative answers to Question 
2. First, he held that the Order in Council transferred to the Province the administration and control 
of an interest in land akin to statutory easement, as opposed to a fee simple. Alternatively, he held 
that the Order In Council is ambiguous, and should be interpreted as transferring an interest 
sufficient to confer all the rights needed for the operation of the canal leaving the Band's interest in 
the land minimally impaired and sufficient to support their taxation powers. 

33 Accordingly, Lambert J.A. answered the second question "No", and he would have allowed 
the appeal. 

V. Issues and Submissions of the Parties 

34 1. Can a taking pursuant to s. 35 of the Indian Act extinguish an Indian band's 
interest in reserve land such that the land is no longer "in the reserve" and falls outside the 
jurisdiction of the band? 

2. Did Order in Council 1957-577 remove the land at issue in this case from the 
Osoyoos Indian Reserve Number 1? 

[page765] 

35 The appellant submits that s. 35 does not evince a clear and plain intent to extinguish the 
aboriginal interest in reserve land. Therefore, land in which an interest is taken pursuant to s. 35 
remains within the reserve and subject to the Band's jurisdiction to tax. Hence, the answer to the 
first question is "No". The appellant further submits that because Indian interests are at stake, 
fiduciary principles constrain the discretion of the Governor In Council to transfer land under s. 35. 
Consequently, a minimal Impairment rule should be applied in the interpretation of the Order in 
Council with the result that the Governor in Council could not have intended to, and did not in fact, 
remove the land at issue from the reserve. Hence, the answer to the second question is "No". 

36 The Town of Oliver submits that s. 35 does authorize the expropriation of fee simple 
interests In reserve lands. Thus, because a fee simple interest In land is logically incompatible with 
an aboriginal interest in land, it is clear and plain that s. 35 is capable of extinguishing the 
aboriginal interest in reserve lands such that the lands are no longer within the legislative mandate 
of the Indian Act. The Province also argues that s. 35 clearly authorizes the expropriation of "any 
interest" in land, including an aboriginal interest in reserve land. Hence, the respondents' answer t< 
the first question is "Yes". With respect to the interpretation of the Order in Council, the 
respondents submit that the Governor in Council is not under any fiduciary duty to the Band in the 
context of a taking of an interest in reserve land under s. 35. Therefore, a minimal impairment rule 
should not be applied in this case. The respondents further submit that Order in Council 1957-577 
is not ambiguous and that its clear and plain effect was to transfer a fee simple interest in the land 
and not merely a statutory easement or some other lesser Interest. Consequently, Order in Council 
1957-577 did extinguish the aboriginal interest In the lands occupied by the irrigation canal and did 
remove the lands at issue from the reserve thus removing the taxing jurisdiction of [page766] the 
Band. Hence, the answer to the second question is "Yes". 
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VI. Analysis 

A. Preliminary Issues 

37 At the outset, I wish to address four preliminary issues that I believe have significant 
implications for the subsequent analysis and interpretation of the Order in Council. 

1. Unsatisfactory Factual Basis 

38 The determination of the rights and entitlements at issue in this case will significantly affect 
the interests of the parties. Yet, the factual basis upon which that determination must be made is 
somewhat unsatisfactory. I share the view of the Court of Appeal that the evidentiary record in 
this case is demonstrably incomplete. Important relevant evidence that could assist the Court in 
the interpretation and application of the Order in Council may be available but does not form part 
of the record of this case. 

39 In particular, there is no evidence that explains under what authority, if any, the canal was 
initially constructed and operated prior to the enactment of the Order in Council. There is no 
evidence to indicate which interests in land were assessed or what methodology was used to 
calculate the value of the compensation received by the Band in 1955. The documentary evidence 
is thin: none of the correspondence, Band Council resolutions, minutes of meetings or other 
documents and reports that could offer external evidence of intention relating to the transfer 
effected by Order in Council 1957-577 was presented. Apart from the fact that the canal is 
"concrete lined", we do not know anything about how it was constructed. Similarly, apart from the 
fact that the canal lands cover an area of 56.09 acres, we do not know anything about its specific 
dimensions. There was no eVidence that would explain what type of tenure is necessary to 
maintain and operate the canal or precisely what type of tenure is enjoyed by the Town of Oliver. 
There was no evidence of the activities carried on on the lands In questioni whether it is fenced 
off or [page767] occupied exclusively by the Town of Oliver, or whether the Band members are 
permitted to cross the canal at certain points. 

40 In my view, as a general matter the Court should be cautious in taking away interests in 
land in the absence of a complete evidentiary record. This is especially true when the interest at 
stake is the aboriginal interest in reserve land. As discussed below, in order to extinguish an 
aboriginal interest in reserve land the Sovereign must evince a clear and plain intention to do so. 
In this case, we are faced with the difficult task of determining intention without supporting facts 
and evidence. Having said all this, as the appeal comes by way of a stated case, we must 
determine the rights of the parties as best we can using the evidence at hand. 

2. Sui Generis Nature of Aboriginal Interest In Reserve Land 

41 Canadian jurisprudence on the nature of the aboriginal interest in reserve land began with 
the decision of St. Catherine's Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46, in 
which Lord Watson, speaking for the Privy Council, stated at p. 54 that "the tenure of the Indians 
[is] a personal and usufructuary right". See also Smith v. The Queen, [1983]1 S.C.R. 554. Since 
then, our understanding of the nature of aboriginal interests in land has continued to develop. In 
this connection, when describing the features of the aboriginal interest in reserve land it is useful 
to refer to this Court's recent jurisprudence on the nature of aboriginal title. Although the two 
interests are not identical, they are fundamentally similar: see Guerin v. The Queen, [1984] 2 
S.C.R. 335, at p. 379, per Dickson l. (as he then was)i Delgamuukw v. British Columbia, [1997] 3 
S.C.R. 1010, at paras. 116-21, per Lamer C.l. 

42 The features common to both the aboriginal interest in reserve land and aboriginal title 
include the facts that both interests are inalienable except to the Crown, both are rights of use 
and occupation, and both are held communally. Thus, it is now firmly [page768] established that 
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both types of native land rights are sui generis interests in the land that are distinct from 
"normal" proprietary interests: St. Mary's Indian Band, supra, at para. 14. Native land rights are 
in a category of their own. There are three implications that follow from the nature of the 
aboriginal Interest in reserve lands that are important in the context of this case. 

43 First, it is clear that traditional principles of the common law relating to property may not 
be helpful in the context of aboriginal interests in land: St. Mary's Indian Band, supra. Courts 
must "go beyond the usual restrictions imposed by the common law", in order to give effect to the 
true purpose of dealings relating to reserve land: see Blueberry River Indian Band, supra, at para. 
7, per Gonthier J. This is as true of the Crown's purpose in making a grant of an interest in 
reserve land to a third party as it is of an Indian band's intentions in surrendering land to the 
Crown. 

44 All members of the Court of Appeal acknowledged this Court's jurisprudence on the 
applicability of common law principles in the context of native land rights. Newbury J.A. wrote (at 
para. 93) that "a non-technical approach may be justified" even in the context of expropriation, 
and that form should generally not be permitted to "trump substance" wherever Indian interests 
may be affected. However, the majority went on to hold (at para. 94) that "in the case of an 
expropriation under s. 35, where the primary parties are the federal and provincial governments 
by whom common law concepts of real property are well understood, 'formalistic' words of 
limitation will ... be the focus of the inquiry". This view is based on the mistaken assumption that 
the inapplicability of common law rules in relation to Indian lands has to do with the capacity of 
the parties to the transaction. However, the principle that it is inappropriate to apply common law 
real property rules to Indian lands was developed because of the sui generls nature of aboriginal 
interests In land. In [page769] the result, the transfer at issue in this case cannot be treated as a 
regular, commercial transaction. 

45 Second, it follows from the sui generis nature of the aboriginal interest in reserve land and 
the definition of "reserve" in the Indian Act that an Indian band cannot unilaterally add to or 
replace reserve lands. The intervention of the Crown is required. In this respect, reserve land 
does not fit neatly within the traditional rationale that underlies the process of compulsory takings 
in exchange for compensation in the amount of the market value of the land plus expenses. The 
assumption that the person from whom the land Is taken can use the compensation received to 
purchase replacement property fails to take into account in this context the effect of reducing the 
size of the reserve and the potential failure to acquire reserve privileges with respect to any off
reserve land that may thereafter be acquired. 

46 Third, it is clear that an aboriginal interest in land is more than just a fungible commodity. 
The aboriginal interest in land will generally have an Important cultural component that reflects 
the relationship between an aboriginal community and the land and the inherent and unique value 
in the land itself which is enjoyed by the community. This view flows from the fact that the legal 
justification for the inalienability of aboriginal interests in land is partly a function of the common 
law principle that settlers in colonies must derive their title from Crown grant, and partly a 
function of the general policy "to ensure that Indians are not dispossessed of their entitlements": 
see Delgamuukw, supra, at paras. 129-31, per Lamer C.J.; Mitchell, supra, at p. 133. 

47 Land may be removed from a reserve with the participation of the Crown, which owes a 
fiduciary duty to the band, as discussed below. Fiduciaries are held to a high standard of 
diligence. For [page770] this reason, as well as by reason of the foregoing principles, it follows 
that a clear and plain intention must be present in order to conclude that land has been removed 
from a reserve. In this regard, I respectfully disagree with my colleague, Gonthler J., when he 
states that no such intention is necessary in the context of a taking of an Indian interest in 
reserve land. In that connection, unlike my colleague, I agree with the approach taken by Decary 
J.A. in applying the clear and plain intention rule to reserve land: see Canadian Pacific Ltd. v. 
Matsqul Indian Band (1998), 162 D.L.R. (4th) 649 (F.C.A.), at para. 27; see also Calder v. 
Attorney-General of British Columbia, [1973] S.C.R. 313, at p. 404 (per Hall J., dissenting); BC 
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Tel v. Seabird Island Indian Band, [2000] 4 F.e. 350 (T.D.), at paras. 13-19 (per Muldoon J.). 

3. Section 83: the Authority to Tax Property Interests "in the Reserve" 

48 Section 83(1)(a) of the Indian Act provides Indian bands with the jurisdiction to impose tax 
on a very broad range of Interests in land. This is clear from the plain meaning of the words in 
that section. In particular, it is notable that the section provides band councils with the authority 
to make by-laws for the taxation of "land" and "interests in land", including "rights to occupy, 
possess or use land". Indeed, the only limitation on the power to tax is that the land subject to 
taxation must be "in the reserve". 

49 That s. 83(1)(a) should be given a broad reading is clear from an application of the principle 
in Nowegijick, supra, as explained by La Forest J. In Mitchell, supra, at p. 143: 

... it is clear that in the interpretation of any statutory enactment dealing with 
Indians, and particularly the Indian Act, it is appropriate to Interpret In a broad 
manner provisions that are aimed at maintaining Indian rights, [page771] and to 
interpret narrowly provisions aimed at limiting or abrogating them .... 

At the same time, I do not accept that this salutary rule that statutory ambiguities 
must be resolved in favour of the Indians implies automatic acceptance of a given 
construction simply because it may be expected that the Indians would favour it over 
any other competing Interpretation. It is also necessary to reconcile any given 
interpretation with the policies the Act seeks to promote. [Emphasis added.] 

50 The cautionary note sounded by La Forest J. is of no import here. As acknowledged by this 
Court in St. Mary's Indian Band, supra, at para. 24, the position taken by Parliament In respect of 
s. 83(1)(a) is that "[o]ne of the most important by-law powers that bands need is their power to 
tax use of the land" and "band councils have the power to tax any interest or use of reserve lands 
in order to defray their costs as the government of that land". It follows that, unless the entire 
interest of a band is removed, land remains in the reserve for the purposes of s. 83(1)(a) and 
both easements and rights to use or occupy land held by non-band members are subject to the 
taxation jurisdiction. 

4. The Content of the Crown's Fiduciary Duty in the Context of Section 35 

51 The intervener the Attorney General of Canada submits that when Canada's public law duty 
conflicts with its statutory obligation to hold reserve lands for the use and benefit of the band for 
which they were set apart, then a fiduciary duty does not arise. The Attorney General argues that 
the existence of a fiduciary duty to impair minimally the Indian interest in reserve lands is 
inconsistent with the legislative purpose of s. 35 which Is to act in tile greater public interest and 
that the opening phrase of s. 18(1) of the Indian Act, "Subject to the provisions of this Act ... ", 
effectively releases the Crown from its fiduciary duty in respect of s. 35 takings. In addition, the 
Attorney General contends that a fiduciary [page772] obligation to impair minimally the Indian 
interest in reserve lands is inconsistent with the principles of fiduciary law which impose a duty of 
utmost loyalty on the fiduciary to act only In the interests of the person to whom the duty is 
owed. Thus, the Attorney General submits that the holding in Guerin, supra, that the surrender of 
an Indian interest of land gives rise to a fiduciary duty on the part of the Crown to act in the best 
interests of the Indians does not extend to the context of expropriation, and that the duty of the 
Crown to the band in the case of an expropriation of reserve land is similar to its duty to any 
other land holder -- to compensate the band appropriately for the loss of the lands. 

52 In my view, the fiduciary duty of the Crown is not restricted to instances of surrender. 
Section 35 clearly permits the Governor in Council to allow the use of reserve land for public 
purposes. However, once It has been determined that an expropriation of Indian lands is in the 
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public interest, a fiduciary duty arises on the part of the Crown to expropriate or grant only the 
minimum interest required in order to fulfill that public purpose, thus ensuring a minimal 
impairment of the use and enjoyment of Indian lands by the band. This is consistent with the 
provisions of s. 35 which give the Governor in Council the absolute discretion to prescribe the 
terms to which the expropriation or transfer is to be subject. In this way, instead of having the 
public interest trump the Indian interests, the approach I advocate attempts to reconcile the two 
interests involved. 

53 This two-step process minimizes any inconsistency between the Crown's public duty to 
expropriate lands and its fiduciary duty to Indians whose lands are affected by the expropriation. Ir 
the first stage, the Crown acts in the public interest in determining that an expropriation involving 
Indian lands is required in order to fuifill some public purpose. [page773] At this stage, no fiducial) 
duty exists. However, once the general decision to expropriate has been made, the fiduciary 
obligations of the Crown arise, requiring the Crown to expropriate an interest that will fulfill the 
public purpose while preserving the Indian interest in the land to the greatest extent practicable. 

54 The duty to impair minimally Indian interests in reserve land not only serves to balance the 
public interest and the Indian interest, it is also consistent with the policy behind the rule of 
generai inalienability in the Indian Act which is to prevent the erosion of the native land base: 
Opetchesaht Indian Band v. Canada, [1997] 2 S.C.R. 119, at para. 52. The contention of the 
Attorney General that the duty of the Crown to the Band is restricted to appropriate compensation 
cannot be maintained in light of the special features of reserve land discussed above, in particular, 
the facts that the aboriginal interest in land has a unique cultural component, and that reserve 
lands cannot be unilaterally added to or replaced. 

55 As the Crown's fiduciary duty is to protect the use and enjoyment of the Indian interest in 
expropriated lands to the greatest extent practicable, the duty includes the general obligation, 
wherever appropriate, to protect a sufficient Indian interest in expropriated land in order to 
preserve the taxation jurisdiction of the band over the land, thus ensuring a continued ability to 
earn income from the land. Although in this case the taxation jurisdiction given to bands came 
after the Order in Council of 1957, the principle is the same, namely that the Crown should not 
take more than is needed for the public purpose and subject to protecting the use and enjoyment 
of Indians where appropriate. 

[page774] 

B. Does Section 35 Authorize the Removal of Land Out of a Reserve? 

1. The Clear and Plain Intention Test and Its Application to Section 35 

56 As discussed above, in order to extinguish the aboriginal interest in reserve land, the 
sovereign's intention must be clear and plain. 

57 Section 35 of the Indian Act does not expressly authorize the extinguishment or taking of the 
aboriginal interest in land. However, in making its intention clear and plain, the Crown does not 
necessarily have to use language which refers expressly to its extinguishment of aboriginal rights: 
R. v. Gladstone, [1996] 2 S.C.R. 723, at para. 34. Section 35(1) does authorize "a province, a 
municipal or local authority or a corporation" acting pursuant to a statutory authority "to take or to 
use lands or any interest therein". Section 35(3) authorizes the Governor in Council to make a 
"transfer or grant" of the same broad range of interests in reserve land "to the province, authority 
or corporation". Thus, s. 35 evinces a clear and plain intent to authorize the taking of "any interest' 
in reserve land, which, in the context of the Indian Act, necessarily includes the aboriginal interest 
in reserve land. On this basis, I conclude that, in general, s. 35 does authorize the removal of land 
from the reserve. I note that this conclusion is consistent with the obiter dicta in Opetchesaht 
Indian Band, supra, at para. 86, per McLachlin J. (as she then was), in dissent; and Smith, supra, 
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at p. 577, per Estey J. 

2. The Nature of the Interest Transferred Under Section 35 in this Case 

58 Section 35 clearly permits the taking of reserve land for public purposes. Moreover, it is 
clear and plain that s. 35 authorizes the taking or use of a range of interests in land, up to and 
including a fee simple Interest. This is obvious from an ordinary and grammatical reading of the 
words of the section. [page775] However, a more fundamental question is whether s. 35 of the 
Indian Act authorized the removal of lands from the reserve for the purposes of s. 83(1)(a) in the 
circumstances of this case. 

59 In seeking to expropriate reserve land under s. 35(1) of the Indian Act, the Province was 
only able to take or use land that it was empowered to take under an Act of the provincial 
legislature. Section 35(1) reads: 

35. (1) Where by an Act of ... a provincial legislature Her Majesty in right of a 
province ... is empowered to take or to use lands or any interest therein without the 
consent of the owner, the power may, with the consent of the Governor in Council ... 
be exercised in relation to lands in a reserve or any interest therein. [Emphasis 
added.] 

The words "the power" clearly refer to that power contained in the Act of the provincial legislature 
referred to in the opening lines of s. 35(1). Thus, the Province could only exercise "the power" 
given to it by the relevant Act of the legislature. 

60 The parties concede that the Minister of Agriculture applied for the lands at issue under s. 
21 of the Water Act, as inferred from the recitations of the Order in Council, i.e. "the Minister of 
Agriculture ... applied for the lands ... for irrigation canal purposes". Section 21 of the Water Act 
provides: 

21. (1) In this and the following three sections "land" includes any estate or 
interest in or easement over land. 

(2) Every licensee shall have the right to expropriate any land reasonably required 
for the construction, maintenance, improvement, or operation of any works authorized 
under his licence .... [Emphasis added.] 

61 Thus, under s. 21 of the Water Act, the Minister of Agriculture was only empowered to 
expropriate the "estate or interest in or easement over land" that was "reasonably required" for 
the purposes of the canal, not more. The Province could not do an end [page776] run around the 
limitations on its powers inherent in the Water Act and expropriate a greater interest than was 
reasonably required for the canal by proceeding under s. 35(1) of the Indian Act. 

62 In the same way, although s. 35(3) permitted the Governor in Council to short-cut the 
formal expropriation process, neither could the Governor in Council do an end run around the 
limitations on provincial powers of expropriation and grant an interest greater than the one the 
Province was authorized to take under its own legislation. Section 35(3) provides: 

(3) Whenever the Governor in Council has consented to the exercise by a 
province ... of the powers referred to in subsection (1), the Governor in Council may, 
in lieu of the province ... taking or using the lands without the consent of the owner, 
authorize a transfer or grant of such lands to the province, authority or corporation, 
subject to any terms that may be prescribed by the Governor in Council. [Emphasis 
added.] 
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63 By reference to "the powers referred to in subsection (1)", s. 35(3) authorizes the Governor 
in Council to grant or transfer only "such lands" as could have been taken by the Province under 
the relevant statutory authority, in this case, the Water Act. In other words, the Governor in 
Council could only grant the "estate or interest in or easement over land" that was "reasonably 
required" for the canal. This interpretation of s. 35 is not only consistent with its plain and 
ordinary meaning, but it is also supported by the principle of Interpretation which favours a 
narrow reading of statutes which limit Indian rights (see para. 67 below). 

64 In the result, in the circumstances of this case, because the source of the power to 
expropriate was the Water Act, the discretion to grant "land" pursuant to s. 35(3) was limited to 
the land or interest In land "reasonably required" for the canal. 

65 This raises the question of what type of interest is reasonably required for the canal. The 
evidence before the Court Is insufficient to provide a clear answer. The respondents argue that 
since the [page777] canal Is a permanent structure, they therefore must have the exclusive right 
to use and occupy the land. However, while the canal seems to be a permanent structure on the 
land, this fact should not be overstated. There was no evidence to indicate what kind of structure 
the canal is. Stripped to its essence, it is a ditch lined with concrete. Furthermore, it may be 
inferred that the fee simple to the land was not necessary to construct the canal since no transfer 
of title was made at the time of its construction. As well, since the canal was already built when 
the transfer was made, the interest in question is that which is reasonably required to operate 
and maintain the canal only. Moreover, it is obvious that the fee simple is not necessary to 
operate and maintain the canal since those activities are currently the responsibility of the Town 
of Oliver, which appears to have some kind of leasehold interest in the land. A canal is similar In 
nature to a railway in that both are permanent structures on the land involving operation and 
maintenance activities, and this Court has found that a grant of a statutory easement can be 
sufficient for the purposes of building and maintaining a railway (Canadian Pacific Ltd. v. Paul, 
[1988] 2 S.C.R. 654, at p. 671). As noted above, as a general matter the Court should be 
reluctant to take away interests in land In the absence of conclusive evidence. 

C. Did the Order In Council Effect the Removal of Land From the Reserve? 

1. Applicable Principles of Interpretation 

66 In my opinion, the Order in Council must be Interpreted in light of the following four 
principles. 

67 First, I have already discussed how, in order to extinguish the aboriginal Interest in reserve 
land, the Sovereign's intention to do so must be clear and plain. 

68 Second, I agree with Lambert ].A. that if two approaches to the interpretation and 
application of an enactment are reasonably sustainable as a [page778] matter of law, then the 
interpretation or application that impairs the Indian interests as little as possible should be 
preferred, so long as the ambiguity is a genuine one, and the construction that is favourable to 
the Indian interests is one that the enactment will reasonably bear, having regard to the 
legislative purposes of the enactment: see Nowegijick, supraj Mitchell, supraj Semiahmoo Indian 
Band, supra, per Isaac C.]., at p. 25j and Sparrow, supra, at p. 1119, per Dickson C,J. 

69 Third, although the validity of the Order in Council was not challenged in this case, this 
Court is not required, on that basis, to give legal effect to an unauthorized act of the state. 
Therefore, it is appropriate in this case to apply a presumption that the Crown acted intra vires in 
making the transfer at issue in this case. Given that the scope of the statutory power to transfer 
interests in land is constrained by the terms of the Water Act in this case, the Governor in Council 
is presumed to have intended to transfer only that interest "reasonably required" for irrigation 
canal purposes. This approach is further support for the application of a minimal impairment rule 

http://autolink.quicklaw.comlQF/qf.php?qlink=4R9hXqdgdA45D7SJgNINlSUlp%2Fdll ... 2010-02-26 



Osoyoos Indian Band v. Oliver (Town), [2001]3 S.C.R. 746 Page 19 of 42 

in the context of this appeal. 

70 Finally, as noted above, the sui generis nature of an aboriginal interest in reserve land 
justifies the departure from traditional common law property rules in relation to dealings with 
reserve land. Consequently, the transfer at issue in this case cannot be treated as a regular, 
commercial transaction. Rather, a non-technical approach to the interpretation of the Order in 
Council is preferable. 

2. What Interest in Land Does the Order in Council Convey? 

71 The Order in Council may be interpreted as expressly conveying either a fee simple or a 
more limited interest, or it may be ambiguous as to what interest has been conveyed. 

72 Although I am of the view that the Order in Council is ambiguous as to the nature of the 
interests conveyed, I would like first to address the respondents' main arguments in support of 
their view that the [page779] Order in Council granted a fee simple interest in the reserve lands. 

73 The respondents argue that if the canal lands are considered to be "in the reserve" for the 
purposes of taxation jurisdiction under s. 83 of the Indian Act, then the canal lands would also be 
subject to the other law-making powers of the Band, allowing the Band to enact by-laws which 
would interfere with the administration and control of the canal. 

74 In response to this argument, I would like to point out that the right of the Band to enact by' 
laws is not an unfettered one. The general by-law provision of the Indian Act, s. 81(1), reads: 

81. (1) The council of a band may make by-laws not inconsistent with this Act or 
with any regulation made by the Governor In Council or the Minister, for any or all of 
the following purposes, namely, ... 

75 Since s. 35 of the Indian Act allows the Governor in Council to take interests in reserve land 
pursuant to a right of expropriation existing in a provincial or federal statute, if the Band were to 
enact a by-law incompatible with the interest created pursuant to s. 35, then the by-law would be 
inconsistent with s. 35 of the Indian Act and therefore prohibited by s. 81. 

76 The Band's exercise of some of the regulatory powers under s. 81(1) would be compatible 
with the canal use authorized by the prior exercise of the s. 35 authority (e.g. "the regulation of 
the conduct and activities of hawkers, peddlers or others who enter the reserve to buy, sell or 
otherwise deal in wares or merchandise" (s. 81(1)(n)) while other provisions may not be (e.g. 
regulations to govern the maintenance of watercourses, ditches and other public works (s. 81(1) 
(f)). 

[page780] 
, 

77 There are numerous other powers In the Act exercisable by the Minister or the Band in 
relation to reserve lands that would Similarly be limited by reason of incompatibility with the prior 
exercise of the s. 35 power to permit canal purposes on the 56.09 acres. Under s. 19 for example, 
the Minister may determine the location and direct the construction of roads in a reserve. Section 
19 should not be interpreted to authorize a road that interfered with the prior grant of an interest 
in land sufficient for canal use. Given the paucity of the factual record mentioned above, it is 
neither possible nor desirable to define the precise limits of the powers of governance exercised by 
the Minister or the Band in relation to that portion of the reserve set aside for canal use, or other 
privileges or immunities related to reserve lands. It is sufficient to say that the governing limitation 
is incompatibility with (or derogation from) the prior exercise of the s. 35 power to permit canal 
purposes on the lands in question. The Band's power to tax the canal property does not, as such, 
demonstrate any such incompatibility. Nor does the Band's exercise of its taxation power as set out 

htlp:llautolink.quicklaw.comlQF/qf.php?qlink=4R9hXqdgdA45D7SJgNIN1SUIp%2FdIl ... 2010-02-26 



Osoyoos Indian Band v. Oliver (Town), [2001] 3 S.C.R. 746 Page 20 of42 

in the record before us disclose, in this instance, any such incompatibility. 

78 I also find the reasoning of Duff J. in Burrard Power Co. v. The King (1910),43 S.C.R. 27, 
to be apposite in this case. In that case, the Province of British Columbia granted lands to the 
Dominion for the purpose of building a railway. The Province then purported to issue a water 
grant to the defendant power company which would interfere with the interest of the Dominion in 
the railway lands. Duff J. held that since the carrying out of the plan of the power company would 
involve the dismemberment of the proprietary rights of the Dominion, the water grant would ipso 
jure cease to apply to the railway lands (pp. 53-54). Similarly, if the Band enacted a by-law which 
interfered with the administration and control of the canal, such a by-law would interfere with the 
proprietary rights [page781) of the interest-holder, and would Ipso jure, cease to apply to the 
canal lands. 

79 The respondents argue further that the words "[r)eserving thereout and therefrom all mines 
and minerals and the right to work the same" in the Order in Council would not be necessary if 
the grant was merely an easement, and thus that these words indicate the grant of a fee simple 
interest. Although I acknowledge that this argument, taken by itself, is quite instructive, I agree 
with the finding of Lambert J.A. at the Court of Appeal that such a reservation had become a 
boiler plate provision In many Orders in Council under what is now s. 35 of the Indian Act, and 
thus that the reservation of mines and minerals is not conclusive with respect to the nature of the 
interest granted to the Province, and consequently, does not indicate a clear and plain intention to 
transfer a fee simple interest when one looks to other factors present in the case. 

80 The respondents also point to the fact that the Province filed a Certificate of Indefeasible 
Title in 1961 to support their argument that the Province held a fee simple Interest in the reserve 
lands. If the unilateral filing of a Certificate of Indefeasible Title four years after the occurrence of 
the transfer in question is indicative of anything, it Indicates the intention of the Province in taking 
the interest. However, the only intention relevant to the inquiry is that of the grantor of the 
interest. Section 35 of the Indian Act gives the Governor in Council the absolute discretion to 
define the terms of the transfer, and thus the relevant inquiry is one of determining the intention 
of the Governor in Council, as evidenced by the Order in Council. 

81 I conclude that the Order in Council is ambiguous. There are no clear words of exclusion or 
limitation that make plain the extent of the interest being transferred. Some phrases in the 
reCitals suggest that a transfer of a fee simple is contemplated ("a portion of Osoyoos Indian 
Reserve number one"), while others suggest a more restricted interest ("for irrigation canal 
purposes"). Indeed, the phrase "a [page782) portion of Osoyoos Indian Reserve number one" is 
not necessarily indicative of a fee simple transfer. Given that the law views property as a bundle 
of rights, that the Order in Council grants "a portion" of the reserve is not inconsistent with the 
granting of an easement or a right to use the land "for irrigation canal purposes". A right to use 
the land for a restricted purpose is part of the bundle of rights that make up the property interest 
in the reserve and so may be referred to as "a portion" of the reserve. 

82 In its traditional sense, a "right of way" is a type of easement, and at common law the 
acquisition of a right of way does not give the holder a fee simple interest or the right to exclusive 
possession: E. C. E. Todd, The Law of Expropriation and Compensation In Canada (2nd ed. 1992). 
However, as noted by Newbury J.A. in the Court of Appeal, in modern usage the term right of way 
does not always correspond to the common law concept and in some circumstances may refer to 
a right to the exclusive use and occupation of a corridor of land. I acknowledge that the term 
"rights-of-way" can have two meanings and that the degree of occupation will be governed by the 
document conceding the grant. However, it is not clear from the context in which it appears in the 
Order in Council whether the term "rights-of-way" necessarily refers to an easement as It is 
traditionally known, or some greater interest In a corridor of land. 

83 The Description refers to three different rights of way: that occupied by the canal, that 
occupied by a road, and that occupied by a power transmission line. Only the power line right of 
way is clearly identified as a "prior Grant of Easement", but that does not, by comparison, 
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necessarily render the other two rights of way something other than an easement. The Order in 
Council is ambiguous as there are no words which conclusively indicate either an exclusive interest, 
or a more limited interest when considering all the relevant factors. Indeed, if anything, the words 
"for irrigation canal [page783] purposes" in the recitals colour the description that follows and 
operate as words of limitation. 

84 In finding that the Order in Council removed the land from the reserve, the majority of the 
Court of Appeal relied in part on the fact that there was no indication that the Province was 
acquiring anything less than exclusive rights to the land. However, this approach is contrary to the 
clear and plain intention test for extinguishment. While express language is not strictly necessary, 
courts should not take away an aboriginal interest in land by implication unless clearly and plainly 
su pported by context. 

85 Turning to the operative words of transfer in this case, the Order in Council refers to the 
"taking" of the said lands and not merely the right to use the said lands. I agree with my colleague, 
Gonthier J., when he points out that the Black's Law Dictionary (6th ed. 1990), meaning of "take" 
can include ownership (see para. 129). But, as my colleague acknowledges, it can also include 
interests less than ownership. This highlights that the word "take", as used here, is ambiguous, in 
particular when one looks to all the other aspects of the Order in Council, 

86 To elaborate further, the word "take" in relation to land does not necessarily refer to the 
acquisition of full title. Rather, The Dictionary of Canadian Law (2nd ed. 1995) defines "take lands" 
as including to "enter upon, take possession of, use and take lands for a limited time or otherwise 
odor a limited estate or interest". Similarly, several courts including this one have acknowledged 
that a "taking" of land includes the acquisition of possession and other interests less than full title: 
see The Queen in right of British Columbia v. Tener, [1985] 1 S.C,R. 533, at p. 563; Manitoba 
Fisheries Ltd. v. The Queen, [1979]1 S.C.R. 101, at pp, 109-10, citing Belfast Corp. v. 0.0. Cars 
Ltd., [1960] A.C. 490 (H.L.), at p. 523; Saskatchewan Land and Homestead Co. v. Calgary and 
Edmonton Railway Co. (1913), 14 D.L.R. 193 [page784] (Alta. S.c.), at p. 197, affirmed (1915), 
51 S.C.R. 1; Canada (Attorney General) v, Canadian Pacific Ltd. (2000), 79 B.C.L.R. (3d) 62, 2000 
BCSC 933. 

87 The use of the term "land" is not determinative of the scope of the interest being conveyed 
because the legal definition of "land" includes "interests in land", This is true of the definition found 
in legal dictionaries and virtually every statutory definition, federal or provincial, of the term "land", 
Furthermore, the recitals state that the Minister "has applied for the lands hereinafter described" 
and that the Governor General In Council "is pleased hereby to consent to the taking of the said 
lands". Thus, the recitals clearly refer to the Description as containing the details of the Interest in 
land being transferred. In this connection, it is most significant that the Description uses the term 
"rights-of-way", rather than referring to the metes and bounds of parcels of land. 

88 Furthermore, the words "transfer the administration and control" in the Order in Council are 
not determinative of the nature of the interest acquired by the Province in this case. Administrative 
powers can be ancillary to an easement for irrigation purposes, This is not the language of a fee 
simple transfer, The transfer of administrative control from one emanation of the Crown to another 
is not an alienation: see British Columbia (Attorney General) v. Mount Currie Indian Band (1991), 
54 B.C.L.R. (2d) 156 (C.A,), at p. 190; Attorney General of Canada v, Western Higbie, [1945] 
S.C.R. 385, at pp. 402-3, Moreover, the transfer of administrative control over reserve land from 
the federal to the provincial Crown does not per se remove the land from a reserve. Reserve land 
can be, and is in many cases, held by a province for the benefit of an Indian band. 

[page785] 

89 To summarize, the Order in Council is ambiguous as to the nature of the interest conveyed. 
It is consistent with the granting of either a fee simple, or a statutory easement for irrigation canal 
purposes. In light of such ambiguity, resort must be had to the Interpretive principles applicable to 
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questions dealing with Indian Interests, and the interpretation which impairs the Indian interests 
as little as possible is to be preferred. Thus, the Order in Council should be read as granting a 
statutory easement to the Province. 

VII. Conclusion 

90 I conclude that the Order in Council is ambiguous as to the nature of the interest 
transferred. It does not evince a clear and plain intent to extinguish the Band's Interest in the 
reserve land. An interpretation of the instrument as granting only an easement over or right to 
use the canal lands is both plausible and consistent with the policies of the Indian Act relating to 
taxation (s. 83(1)(a)) and expropriation (s. 35). This interpretation is consistent with the minimal 
impairment of the Band's interest in reserve land. Accordingly, I find that the Order in Council 
effected a grant of an easement over the land occupied by the canal and did not take away the 
whole of the Band's interest In the reserve. Therefore, the canal land is still "in the reserve" for 
the purposes of s. 83(1)(a). 

91 I would allow the appeal, set aside the judgment of the British Columbia Court of Appeal, 
and substitute therefor an order declaring that the canal land is in the reserve for the purposes of 
s. 83(1)(a). Since the appellant did not seek costs, I refrain from making an order for costs. 

The reasons of L'Heureux-Dube, Gonthier, Major and Bastarache JJ. were delivered by 

92 GONTHIER J. (dissenting):-- The present appeal is concerned with the authority of the 
Osoyoos Indian Band to tax land within the perimeter of its original reserve on which an irrigation 
canal was [page786j constructed and is now in operation. This land was the subject of an Order in 
Council which effected an expropriation of the land under the authority of s. 35 of the Indian Act, 
R.S.C. 1952, c. 149, in favour of the Province of British Columbia. 

I. Facts 

93 The Province of British Columbia built an irrigation canal in 1925 on the Osoyoos Indian 
Reserve Number 1, the reserve of the appellant Osoyoos Indian Band. In 1957, the Governor in 
Council adopted Order in Council P.C. 1957-577 pursuant to s. 35 of the Indian Act with respect 
to these lands. The Order in Council provided as follows: 

WHEREAS the Minister of Agriculture for the Province of British Columbia has 
applied for the lands hereinafter described, being a portion of Osoyoos Indian Reserve 
number one, in the said Province for Irrigation canal purposes; 

AND WHEREAS the sum of $7,700 has been received from the Province of British 
Columbia in full payment for the land required in accordance with a valuation 
approved by the Band Council of the Osoyoos Band of Indians on the 30th of March, 
1955 and officials of the Indian Affairs Branch; 

THEREFORE, His Excellency the Governor General in Council, on the 
recommendation of the Minister of Citizenship and Immigration, pursuant to the 
provisions of Section 35 of the Indian Act, is pleased hereby to consent to the taking 
of the said lands by the Province of British Columbia and to transfer the administration 
and control thereof to Her Majesty the Queen in right of the Province of British 
Columbia: 

DESCRIPTION 

The whole of those rights-of-way, in Osoyoos Indian Reserve number one, in the 
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province of British Columbia, said rights-of-way containing together by admeasurement 
fifty-six acres and nine hundredths of an acre, more or less, as said rights-of-way are 
shown bordered red on a plan of record number Irr twenty-one hundred and thirty-four 
in the Indian Affairs survey records at ottawaj saving and excepting thereout and 
therefrom all that portion lying within a right-of-way for a road, as the last aforesaid 
right of way is shown bordered red on a plan of record number Rd thirty-six hundred 
and [page787] eighty in said records, a copy of which is deposited in the Land Registry 
Office for the district of Kamloops at Kamloops under number A thirteen hundred and 
seventy-seven; also saving and excepting thereout and therefrom all roads reserved by 
the Province of British Columbia by provincial order-in-council number one thousand 
and thirty-six, also subject to a prior Grant of Easement for a Power Transmission Line 
granted to West Kootenay Power and Light Company Ltd. by Order-in-Council P.C. 143 
dated January 25,1937, for a term of thirty years, this right-of-way containing by 
admeasurement 22 acres and two-tenths of an acre, more or less, and is shown on a 
plan of survey by R.P. Brown, B.C.L.S. dated November 16, 1936 and which is of 
record in the Indian Affairs Branch as Plan No. M. 2691. 

Reserving thereout and therefrom all mines and minerals and the right to work the 
same. 

94 In 1961, the Province of British Columbia registered the land by way of Certificate of 
Indefeasible Title. At the time of this appeal, the land is used for irrigation purposes and the fee is 
vested in the Province. The respondent Town of Oliver continues to operate and maintain the canal. 

95 In 1994, the appellant passed property assessment and taxation by-laws pursuant to s. 83 o' 
the Indian Act, R.S.C. 1985, c. 1-5. In order to determine whether these apply to the lands in 
question, it brought this case, stated by the Osoyoos Indian Band Board of Review pursuant to s. 
80(1) of the Osoyoos Indian Band Property Assessment By-law P.R. 95-01. The Board sought the 
opinion of the court on two questions: 

1. Are lands, taken pursuant to s. 35 of the Indian Act, "land or interests in land" 
in a reserve of a Band within the meaning of s. 83(1)(a) of the Indian Act such 
that those lands are assessable and taxable pursuant to Band Assessment By
laws and taxable pursuant to Band Taxation By-laws? 

[page788] 

2. If s. 35 of the Indian Act authorizes the removal of lands from reserve status, 
does federal Order in Council 1957-577, by which the Lands were transferred, 
remove the Lands from reserve status so that they are not assessable and 
taxable by the Osoyoos Indian Band? 

96 The case, as stated, does not raise Issues as to breaches of the Crown's fiduciary obligation, 
the validity and legitimacy of the Order in Councilor the constitutionality of s. 35 of the Indian Act. 
There also is no evidence in this case of the existence of aboriginal title or treaty rights in the lands 
in question. Nor are any ciaimed. The case as stated -- and this decision -- do not therefore 
purport to address the effect of s. 35 of the Indian Act on reserve lands which are also subject to 
aboriginal title or treaty rights. 

II. Relevant Statutory and Constitutional Provisions 

97 Indian Act, R.5.C. 1952, c. 149 
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2. (1) In this Act, 

(0) "reserve" means a tract of land, the legal title to which is vested in Her 
Majesty, that has been set apart by Her Majesty for the use and benefit of a 
band; 

35. (1) Where by an Act of the Parliament of Canada or a provincial legislature Her 
Majesty in right of a province, a municipal or local authority or a corporation is 
empowered to take or to use lands or any interest therein without the consent of the 
owner, the power may, with the consent of the Governor in Council and subject to any 
terms that may be prescribed by the Governor in Council, be exercised in relation to 
lands in a reserve or any interest therein. 

(2) Unless the Governor in Council otherwise directs, all matters relating to 
compulsory taking or using of lands in a reserve under subsection (1) shall be 
governed by the statute by which the powers are conferred. 

(3) Whenever the Governor in Council has consented to the exercise by a 
province, authority or corporation of [page789j the powers referred to in subsection 
(1), the Governor in Council may, In lieu of the province, authority or corporation 
taking or using the lands without the consent of the owner, authorize a transfer or 
grant of such lands to the province, authority or corporation, subject to any terms 
that may be prescribed by the Governor in Council. 

(4) Any amount that is agreed upon or awarded In respect of the compulsory 
taking or using of land under this section or that is paid for a transfer or grant of land 
pursuant to this section shall be paid to the Receiver General of Canada for the use 
and benefit of the band or for the use and benefit of any Indian who is entitled to 
compensation or payment as a result of the exercise of the powers referred to in 
subsection (1). 

Indian Act, R.S.C. 1985, c. 1-5 

83. (1) Without prejudice to the powers conferred by section 81, the council of a 
band may, subject to the approval of the Minister, make by-laws for any or all of the 
following purposes, namely, 

(a) subject to subsections (2) and (3), taxation for local purposes of land, or 
interests in land, in the reserve, including rights to occupy, possess or use land in the 
reserve; 

Water Act, R.S.B.C. 1948, c. 361 

21. (1) In this and the following three sections "land" includes any estate or 
interest in or easement over land. 

(2) Every licensee shall have the right to expropriate any land reasonably required 
for the construction, maintenance, improvement, or operation of any works authorized 
under his licence, and the holder of any licence that authorizes the diversion of water 
for domestic purpose or waterworks purpose shall have the right to expropriate, in 
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addition, any land the control of which by the licensee would help to prevent pollution 
of the water authorized to be diverted, and, with the consent of the Lieutenant
Governor in Council, the holder of any licence that authorizes the construction of a dam 
shall have the right to expropriate, in addition, any land that would be flooded if the 
dam were constructed and utilized to the maximum height authorized. The owner of 
land so expropriated shall be compensated therefor by the licensee, and the procedure 
to be followed in expropriating land and the method of determining the compensation 
shall be as prescribed in the regulations. 

[page790] 

Constitution Act, 1982 

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada 
are hereby recognized and affirmed. 

III. Judgments 

A. British Columbia Supreme Court (1997), 145 D.L.R. (4th) 552 

98 Mackenzie J. noted that the Minister of Agriculture, who applied for the land for irrigation 
purposes, did not rely on s. 21 of the Water Act to expropriate formally. A formal expropriation 
would have been the first step that, together with the Governor in Council's consent, would have 
brought the expropriation under s. 35(1). Rather, the Governor in Council acted under s. 35(3) of 
the Indian Act in consenting to the Minister's application for the land. 

99 Mackenzie J. concluded that s. 35(3) can remove lands from the reserve with the result that 
these are not taxable as land in the reserve under s. 83 of the Indian Act. He cited the Court of 
Appeal decision in St. Mary's Indian Band v. Cranbrook (City), [1996] 2 C.N.L.R. 222 (B.C.C.A.), as 
authority for the proposition that a fee simple is incompatible with lands remaining in the reserve. 

100 Citing the principle of indivisibility of the Crown, he noted that the Order in Council need 
not be accompanied by a deed or other formal conveyance of title to the land. Mackenzie J. quoted, 
at para. 4, from Paul Lordon, Q.C., Crown Law (1991), at p. 283: 

Her Majesty is the owner of the property whether in right of Canada or the province 
and cannot grant to Herself. Only administrative control of the property passes. The 
transfer is, therefore, made by reciprocal Orders in Council and is confirmed by statute 
where third party rights are involved. 

[page791] 

101 With respect to whether in fact the Order in Council did effect the transfer of a fee, 
Mackenzie J. put a great deal of weight on the fact that there were no words of limitation in the 
Order in Council. No conditions were included in the Order, nor were there restrictions on the 
extent of the transfer of administration and control. In his view, the transfer in question was a 
transfer of administration and control unlimited in time equivalent to an absolute fee or a fee 
determinable on the lands ceasing to be used for Irrigation purposes (as the land was still being so 
used he did not have to decide which it was). He concluded that while administration and control of 
the lands remained with the Province, the lands were not part of the reserve, and the appellant hac 
no jurisdiction to tax them. 

102 Mackenzie J. further examined whether the reservation of the mines and minerals in the 
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Order in Council left a taxable interest with the Band. He concluded that, regardless of the taxable 
interest in the mines and minerals themselves, such a reservation could not support a taxable 
interest in the surface. 

B. British Columbia Court of Appeal (1999),172 D.L.R. (4th) 589 

1. Newbury J.A. for the Majority (Prowse J.A. Concurring) 

103 Newbury J.A. disposed of the case on principles of statutory and documentary 
construction. She refused to consider the effect of aboriginal title in her analysis on the grounds 
that there was no evidence to indicate that aboriginal title subsisted in the particular lands in 
question. In other words, counsel for the Band did not attempt to prove occupancy by the Band of 
the land in question. 

104 In understanding the nature of the Band's jurisdiction to tax, Newbury J.A. rejected the 
drawing of an analogy from an aboriginal band to a municipality. A municipality's right to tax land 
is dependent on the geographical location of the land within the boundaries of the municipality, 
regardless of [page792) ownership or use. In contrast, the right to tax under the Indian Act is 
limited to land that meets the statutory definition of "reserve" land. Newbury J.A. concluded, at 
para. 87, that "reserve land that is expropriated and used for a public purpose is no longer land 
held for the benefit of a band but Is land held for other purposes" (emphasis in original). 

105 In interpreting s. 35 of the Indian Act, Newbury J.A. found that it did in fact incorporate 
statutory powers of expropriation of reserve land, which forced taking does not require the 
consent of the owner. 

106 For the majority of the Court of Appeal, the critical issue to be resolved in this case was 
whether the "taking" effected by the Order in Council was such that the land was no longer land in 
the reserve. In deciding whether the Order in Council gave the Province only a right of way or 
something greater, Newbury J.A. recognized that special considerations apply where Indian 
reserve lands are concerned. She held, at para. 92, that as a rule of construction: "where 
ambiguous or unclear words are used in an instrument or enactment, the matter must be 
resolved in favour of the Indians as it is assumed the Crown would not breach its fiduciary duty". 
She noted that this is consistent with the rule of construction in expropriation law that ambiguities 
be decided in favour of the owner of the land. In addition, a technical or formalistic approach is 
inappropriate to the adjudication of disputes relating to native land. 

107 In interpreting the Order in Council, she found that the evidence indicates that the 
provincial Crown took more than a right of way in 1957. In 1961, the Province took the steps 
necessary to register indefeasible title to the subject lands in its own name. Further, the lands 
were leased to the respondent Town of Oliver, implying exclusive possession and [page793) 
occupation of the lands. In her view, if a right of way had been intended, a right to the "use" of 
the land rather than to "the land" itself would have been specified. 

108 Newbury J.A. acknowledged, at para. 97, that under the heading "Description" the Order 
in Council refers to "the whole of those rights-of-way" but went on to find that the term "right-of
way" did not create ambiguity In the Order. 

109 Newbury J.A. reviewed both aboriginal and non-aboriginal case law regarding easements 
and stated the question to be determined as follows, at para. 104: "does the Order in Council ... 
grant rights that are consistent with exclusive use by the Province or does it simply grant some 
rights or benefits that 'to some extent detract' from continuing rights of the Band?" (Shelf 
Holdings Ltd. v. Husky Oil Operations Ltd. (1989),56 D.L.R. (4th) 193 (Alta. C.A.), leave to 
appeal denied, [1989) 1 S.C.R. xiv). 

110 In answering this question, Newbury J.A. opined that the Order in Council granted 
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"exclusive rights of enjoyment and possession that are inconsistent with the lands continuing to 
be held by Her Majesty in right of Canada 'for the use and benefit of [the] Band'" (para. 105). 
Newbury J.A., in support of this conclusion, noted that the Order in Council referred to "the taking 
of the said lands", not simply the right to use or pass over the lands; there was no indication that 
the Province acquired anything other than exclusive rights; and the Order in Council clearly stated 
that "administration and control" of the lands was to be transferred to the Province from the 
federal government. 

111 In the result, Newbury J.A. stated, at para. 107: 

In summary, I agree with the Chambers judge that the Order in Council of 1957 
did not contemplate the expropriation of a mere right of way, but of "the lands" 
themselves, which were thereby removed from the reserve. I say this on a non
technical view of the wording used, [page794] although the same conclusion is 
supported by the ordinary common law rules, reviewed above, applicable to rights of 
way and easements. In this case, there is no dichotomy, and the Order in Council is 
not ambiguous or ultimately unclear. 

Newbury J.A. dismissed the appeal. 

2. Lambert J.A., Dissenting 

112 Lambert J.A. differed markedly from the majority in that he found that the case 
necessitated consideration of aboriginal title issues. He restated the first question, at para. 3: 

The first question asks whether, after a taking of land In a reserve under s. 35 of 
the Indian Act, the aboriginal title of the Indians, at the very least, still remains in the 
hands of the Indians and whether, if so, the land taken is stili land or an interest in 
land in the reserve so as to be amenable to taxation of land and improvements under 
s. 83 of the Indian Act. This first question is a question about the nature of aboriginal 
title. [Emphasis in original.] 

113 Lambert J.A. asserted, essentially, that the Indian interest in reserve land is the same as 
aboriginal title (and thus subject to the same principles for extinguishment). He also advanced an 
alternative; he held that as a matter of fact, aboriginal title exists in reserves in British Columbia. 
As there was no evidence of this, he relied on judicial notice, in para. 35: 

... it would be perverse in this case not to take judicial notice of the fact that Indian 
reserves in British Columbia were assigned in relation to intensive occupancy areas 
such as village sites and fishing grounds that had been occupied since before the 
assertion of British sovereignty. And, as a matter of law, Chief Justice Dickson said in 
Guerin that the Indian interest in reserve land is the interest constituted by aboriginal 
title. 

114 In answering the first question, as he conceived of it, he applied to s. 35 the test for the 
extinguishment of aboriginal title and found that this section did not clearly and plainly extinguish 
title. In the result, he [page795] concluded that aboriginal title remains in the land or interest in 
land taken. As the land In question is within the geographical boundaries of the reserve and is 
subject, in his opinion, to aboriginal title, it is land in the reserve for the purpose of taxation under 
5.83. 

115 Lambert J.A. noted that the second stated question assumes that s. 35 of the Indian Act 
authorizes the removal of land from the reserve by expropriation. Proceeding on this assumption, 
Lambert J.A. held that the Order in Council transfers administration and control to the Province of 
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the equivalent of a statutory easement and that It does not transfer an interest like a fee simple. 
Alternatively, he held that the Order in Council is ambiguous, and that the proper conclusion, 
based upon the principles of statutory interpretation relating to Indian land, the factual matrix in 
this case and the internal evidence from the Order in Council, was that the transfer of 
administration and control was sufficient only to confer all rights needed to operate and maintain 
the canal, yet leave the Band with its interest in the reserve land minimally impaired. The 
remaining interest would be sufficient to support land taxation powers of the Band. Thus he would 
have allowed the appeal. 

IV. Analysis 

116 This case is focussed on whether s. 35 of the Indian Act can exact the removal of land 
from a reserve. The context within which this issue is considered is the application of s. 83(1)(a), 
which grants bands jurisdiction to tax land within their reserves. 

117 Section 83(1)(a) provides: 

Without prejudice to the powers conferred by section 81, the council of a band 
may, subject to the approval of the Minister, make by-laws for any or all of the 
following purposes, namely, 

(a) subject to subsections (2) and (3), taxation for local purposes of land, 
or Interests in land, in the [page796] reserve, including rights to 
occupy, possess or use land in the reserve; 

118 The question that must ultimately be answered in this case is whether, for the purposes of 
s. 83(1)(a), the land on which the irrigation canal is located Is within the reserve so that the 
Osoyoos Indian Band can tax the land. 

119 It bears keeping in mind that the power to tax is important to the management of reserve 
territory. As Lamer C.J. put it in Canadian Pacific Ltd. v. Matsqui Indian Band, [1995] 1 S.C.R. 3, 
at para. 18: 

... it is important that we not lose sight of Parliament's objective in creating the new 
Indian taxation powers. The regime which came into force in 1988 is intended to 
facilitate the development of Aboriginal self-government by allowing bands to exercise 
the inherently governmental power of taxation on their reserves. 

120 That said, the extent of an aboriginal band's power to tax cannot be understood by 
analogy to the taxation powers of other forms of government. A municipality, like an aboriginal 
band, has a statutory basis for its jurisdiction to tax. Under the Municipal Act, R.S.B.C. 1996, c. 
323, however, jurisdiction to tax is a function of the geographical boundaries of the municipality 
as specified by statute and Is not a function of the municipality's having an interest in the land 
through, for example, ownership or use. 

121 In contrast, the Indian Act creates a power to tax reserve lands which Is limited to such 
lands that are within the reserve. What constitutes land that Is within the reserve is determined 
wholly by reference to those provisions within the Act that set out when the land loses its 
statutory status as "reserve" land. 

122 This brings us to the first of the two stated questions in this case. Simply put, is a taking 
of a fee simple under s. 35, like an absolute surrender under [page797] ss. 38 and 39, one way in 
which the interest in reserve land is brought to an end? 

A.Issue #1: Does Section 35 Effect the Extinguishment of Aboriginal Interest in 
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Reserve Land? 

1. Introduction 

123 It is clear, as I conclude below, that s. 35 allows for the expropriation of a fee. In my 
view, the conveyance of full ownership, whether by way of absolute surrender or by way of non
consensual taking ("expropriation") under s. 35, strips the land in question of its statutory status 
as "reserve" land. It is less important to focus on the means (surrender or expropriation) by which 
full ownership to reserve land falls into the hands of a third party than to acknowledge the result. 
In an expropriation of a fee, as in a surrender for sale, the critical change is in how the land is 
held: a third party (neither the band nor the federal Crown for the band) has full ownership of the 
land. 

2. Interpreting Section 35 

(a) Rules of Interpretation 

124 What rules and principles inform this Court's interpretation of s. 35 of the Indian Act, 
given that aboriginal interest in reserve land is affected? In Mitchell v. Peguis Indian Band, [1990) 
2 S.C.R. 85, at pp. 142-43, La Forest J. provides guidance for the proper interpretation of the 
Indian Act: 

I note at the outset that I do not take issue with the principle that treaties and 
statutes relating to Indians should be liberally construed and doubtful expressions 
resolved in favour of the Indians .... 

Whereas a treaty is the product of bargaining between two contracting parties, 
statutes relating to Indians are an expression of the will of Parliament. Given this fact, 
I do not find it particularly helpful to engage in speculation as to how Indians may be 
taken to understand a given [page798) provision. Rather, I think the approach must 
be to read the Act concerned with a view to elucidating what it was that Parliament 
wished to effect in enacting the particular section in question. [Emphasis added.) 

125 While It is clear that the intent of Parliament in enacting a given provision Is central to the 
interpretation of the Indian Act, Parliament's intent should be construed as generously as the Act 
allows. This too was acknowledged by La Forest J. in Mitchell, supra, at p. 143: 

This approach is not a jettisoning of the liberal interpretative method. As already 
stated, it is clear that in the interpretation of any statutory enactment dealing with 
Indians, and particularly the Indian Act, It Is appropriate to interpret in a broad 
manner provisions that are aimed at maintaining Indian rights, and to interpret 
narrowly provisions aimed at limiting or abrogating them. 

(b) Interpretation of Section 35 

126 With this in mind, can the provisions of s. 35 of the Indian Act be interpreted so as to 
permit the removal of land from a reserve by the taking of full ownership? The short answer is 
yes. Such a taking, in effect, amounts to the non-consensual equivalent of absolute surrender 
(provided for in ss. 37-39 of the Indian Act). 

127 There are two ways of expropriating under s. 35: s. 35(1), which extends general powers 
of expropriation to an aboriginal context; and s. 35(3), which is in fact a transfer or a grant by the 
federal government to one of the eligible bodies seeking to expropriate rather than, strictly 
speaking, an expropriation. 
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128 Section 35(1) incorporates general expropriation legislation, such as the Water Act. In 
other words, where existing legislation authorizes the Province to "take or to use" land without the 
consent of the owner, reserve land too can be taken or used without the Band's consent. The 
salient difference between expropriation authorized under s. 35(1) of the Indian Act and 
expropriation of non-aboriginal [page799] lands under such legislation is that the Governor 
General's consent is required where reserve lands are taken. 

129 The parties debated whether the word "taking" refers unambiguously to the acquisition of a 
fee simple interest. "Take" is defined in Black's Law Dictionary (6th ed. 1990) as follows: 

To lay hold of; to gain or receive into possession; to seize; to deprive one of the USE 

or possession of; to assume ownership. Thus, constitutions generally provide that a 
person's property shall not be taken for public uses without just compensation. 
[Emphasis added.] 

130 In my view, a restrictive interpretation of "take" as permitting the assumption of only a 
lesser interest In the land is contrary to the plain or ordinary meaning of the text of s. 35(1) of the 
Indian Act. Section 35(1) reads: 

Where by an Act of the Parliament of Canada or a provincial legislature Her Majesty 
in right of a province, a municipal or local authority or a corporation is empowered to 
take or to use lands or any interest therein without the consent of the owner, the 
power may, with the consent of the Governor in Council and subject to any terms that 
may be prescribed by the Governor in Council, be exercised in relation to lands in a 
reserve or any interest therein. 

131 On a plain and ordinary reading of s. 35(1), it imports the powers of expropriation that are 
granted in ordinary expropriation legislation; thus it allows the taking of no more than what the 
legislation permits In the non-Indian context. Thus, either a fee or a lesser interest may be "taken" 
In other words, s. 35(1) incorporates the limits in the provincial legislation as to the extent of the 
interest that can be acquired by the expropriating body. It is, of course, open to the Governor in 
Council to impose terms on the expropriation beyond the limitations found In the legislation, as it 
sees fit. 

[page800] 

132 In this case, the document that draws upon s. 35 to effect the taking of land previously in 
the reserve Is the Order in Council of 1957. The language of the third paragraph closely mirrors 
that of s. 35(3). Its opening line indicates the Governor In Council, having given its consent to an 
act of expropriation by the Province, has chosen to grant outright the required tract of land: 

THEREFORE, His Excellency the Governor General in Council, on the 
recommendation of the Minister of Citizenship and Immigration, pursuant to the 
provisions of Section 35 of the Indian Act, is pleased hereby to consent to the taking of 
the said lands by the Province of British Columbia and to transfer the administration 
and control .... 

Thus, the subsection with which we are concerned in this case is s. 35(3), as Mackenzie J. found at 
the Supreme Court of British Columbia, rather than s. 35(1). 

133 Section 35(3) is an alternate route to the expropriation of reserve land. Where the body 
obtained the Governor in Council's consent to exercise a given power of expropriation under s. 35 
(1), It is open to the federal government to convey the land sought subject to any terms it seeks to 
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impose. Consent to a proposed taking under s. 35(1) thus stands as a condition precedent to 
land's being transferred under s. 35(3). 

134 There are a few, salient differences between s. 35(1) and (3) that merit mentioning. First, 
a taking under s. 35(1) is subject to all of the procedural limits that are contained in the 
expropriation legislation of general application but a transfer under s. 35(3) is not. That is, s. 35 
(2) ("procedure"), which declares that the general expropriation legislation governs all matters 
relating to the expropriation under s. 35(1), does not apply to s. 35(3). Also, the extent of the 
power to be exercised in a forced taking under s. 35(1) is subject at least to those substantive 
limits found in the expropriation legislation. Again, s. 35(3) operates somewhat differently. Once 
the government, having consented to a s. 35(1) expropriation, chooses to proceed under s. 35(3), 
it is free [page801] to transfer full ownership. It is for the government to decide, governed by its 
fiduciary obligations, the appropriate limits to the amount of land and the nature of the interest in 
land that it is transferring. 

135 Without detailing the content of the Crown's fiduciary obligation, which will vary with the 
facts, it is fair to assume that the legislation that would guide a s. 35(1) expropriation might 
inform the extent of the interest and the tract of land that the government ought to transfer in 
keeping with its fiduciary obligation. In this respect, I agree with my colleague Iacobucci J. 's 
views expressed under the heading "The Content of the Crown's Fiduciary Duty in the Context of 
Section 35", though in this case, I cannot agree that the Crown's fiduciary obligation regarding its 
adoption of the Order in Council included a duty to protect an Indian interest in expropriated land 
sufficient to preserve the Band's taxation jurisdiction. The Band had no taxation jurisdiction to 
preserve in 1957, when the Order in Council was adopted. (The power to tax real property came 
into effect with the passage of what became s. 83 of the Indian Act, R.S.C. 1985, c. I-5, which 
allowed a band a limited power to tax contingent on a declaration by the Governor in Council that 
the "band has reached an advanced stage of development". It was not until the 1988 amendment 
to s. 83 (S.c. 1988, c. 23, s. 10) that all bands were given the broad jurisdiction to tax as 
exercized by the Band.) 

136 In this case, the statute that would have governed in a parallel, non-aboriginal context is 
the Water Act. Section 21(2) of this Act authorized the taking of only that land that is "reasonably 
required". This limit on what could be expropriated does not apply just to how much land can be 
taken, but also to the nature of the interest in land that can be had. This is made abundantly clear 
by s. 21(1), which states [page802] that: "In this [so 21] and the following three sections 'land' 
includes any estate or interest in or easement over land". Clearly, then, it is to be understood that 
s. 21 does not authorize taking a fee (simple or determinable) when a right of way over the 
surface will do. That said, it is equally plain that s. 21 does authorize the taking of a fee simple 
when that is reasonably required. 

3. The Analogy Between Absolute Surrender and Expropriation 

137 Given that s. 35 clearly authorizes the taking of a fee, what is the effect of such an 
expropriation on the Band's interest in the lands taken? The effect of expropriation of a fee under 
s. 35 is analogous to the effect of absolute surrender. This Court has stated unequivocally that, 
when a band surrenders reserve land absolutely, its Interest in the reserve ceases to exist. 

138 In my opinion, nothing turns on the distinction between absolute surrender by consensual 
sale and a non-consensual expropriation of a fee simple insofar as we are concerned with the 
continuation of the Band's reserve interest in the land. This conclusion follows closely the 
reasoning of this Court in past cases where it has indicated that the effect of expropriation can be 
to remove the reserve land from the reserve. In Opetchesaht Indian Band v. Canada, [1997] 2 
S.C.R. 119, at para. 86, for example, McLachlin J. (as she then was), dissenting, stated: 

The only other way Indian interests in reserve land can be permanently disposed 
of under the Indian Act is by expropriation. Where the greater public good so requires, 
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interests in reserve land may be expropriated: s. 35. 

139 Major J. for the majority in the same case, also observed that s. 35 has very much the 
same effect [page803] on aboriginal interest in reserve lands as the absolute surrender provisions 
(at para. 42): 

Section 38 provides that "any right or interest of the band and its members" in a 
reserve may be surrendered, obviously In reference to s. 37. The bundle of rights 
which may be surrendered is "any right or interest" in a reserve. Section 35, the 
expropriation power, specifies that the right to expropriate may similarly be exercised 
"in relation to lands in a reserve or any interest therein". [Emphasis added.] 

140 A similar understanding of the expropriation provision is found in Smith v. The Queen, 
[1983] 1 S.C.R. 554, at p. 577, where Estey J., for the Court, stated: 

It is Interesting to note that in s. 35 provision is made for the expropriation of the 
Indian interest by either level of government with the proceeds received therefrom 
being held by the Receiver General of Canada for the benefit of the Indians whose 
possessory title has been removed. [Emphasis added.] 

141 According to the intervener the Attorney General of Canada, the fundamental difference 
between expropriation and surrender is that "a surrender requires the consent of the Indian band 
whose reserve land is being surrendered, while s. 35 has no statutory requirement for band 
consent to a disposition of the Indian Interest in reserve lands" (factum, at para. 55). This 
distinction has led the appellant to conclude that surrender authorizes the removal of reserve 
status while expropriation does not. 

142 I do not find this argument compelling. Given that Parliament has chosen to allow for the 
application of expropriation legislation to Indian reserves, it would simply be to undo this decision 
were the Band's consent required; expropriation, by definition, is the forced taking of land without 
the consent of the owner (or in this case the person for whose benefit the land is held). In the 
absence of some constitutional challenge to the terms of s. 35 of the Indian Act (and it bears 
emphasizing that no such challenge is made here), the absence of provision [page804] for the 
Band's consent to an expropriation does not speak to the effect of the expropriation on the Band's 
interest. 

4. The Effect of Expropriation/Surrender 

143 The effect of expropriation of a fee or of an absolute surrender is that the land so dealt 
with ceases to be within the reserve. As Lamer C.J. noted in St. Mary's Indian Band v. Cranbrook 
(City), [1997] 2 S.C.R. 657, at para. 28, the Kamloops Amendments (S.C. 1988, c. 23) were 
intended to ensure that "land surrendered for sale (or other means similar to sale) remain beyond 
the definition of reserve" (first emphasis in original; second emphasis added). In Musqueam 
Indian Band v. Glass, [2000] 2 S.C.R. 633, 2000 SCC 52, at para. 16, McLachlin c.J. (dissenting 
but not on this point) stated that: "Once reserve land is surrendered to the Crown, it loses all the 
characteristics of reserve land". I stated, for the majority, at para. 35: "A freehold value for the 
Musqueam lands must be hypothetical because there is no such thing as freehold title on a 
reserve". In other words, the very notion that land that might initially have been on the reserve is 
now held in fee (other than by the federal Crown for the use and benefit of the Band) is 
incompatible with the land's being "in the reserve". 

144 It ought to be noted that the effect of an expropriation of a fee under s. 35(1) or 35(3) is 
not necessarily different because the fee, in traditional common law parlance, is "determinable". 
In the absence of a term or condition specifying a reversionary interest in favour of the Band, it 
could be, and was in this case, argued that the expropriation under s. 35 for a public purpose 
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contains the implicit condition that it be returned where it ceases to serve a public purpose. On 
considering both the analogy between surrender and expropriation and [page805] the general law 
of expropriation, I reject this argument. 

145 In St. Mary's Indian Band, supra, the surrender of land for an airport specified as a 
condition that the land be returned when it is no longer being used for a public purpose. The Court 
refused to acknowledge that such a condition belied the absolute nature of the surrender, at pp. 
669-70: 

I do not find that the "cease[d] to be used for public purposes" stipulation frustrate! 
this conclusion. In other words, I am not persuaded by the appellants' position that the 
mere fact that the band included a rider in its surrender necessarily means that the 
surrender was other than absolute. "Absolute" and "conditional" are not mutually 
exclusive terms -- either conceptually or under the scheme of the Indian Act. Indeed a 
key element of both the 1952 and 1988 versions of the Indian Act is that they 
expressly provide that a surrender can be both absolute and conditional. Section 38(2) 
of the 1952 Indian Act provided: 

38 .... 

(2) A surrender may be absolute or qualified, conditional or unconditional. 

Section 38(1) of the 1985 Indian Act similarly states: 

38. (1) A band may absolutely surrender to Her Majesty, conditionally or 
unconditionally, all of the rights and interests of the band and its members in all or pari 
of a reserve. 

Not only does this show that my interpretation of the airport lands surrender has been 
long contemplated in the Indian Act, but it also suggests, with respect, that Spencer J. 
was wrong to resort to a dictionary in order to distinguish between an absolute and a 
qualified surrender. For Spencer J. to have concluded that an absolute surrender is one 
without limits is to deny the Indian Act reality that there can be conditions to an 
absolute surrender. [Emphasis added.] 

[page806] 

146 Thus in St. Mary's Indian Band the Court found t~at the explicit inclusion of a "rider", 
namely that the land would revert on its no longer being used for public purposes, did not make 
the surrender less than absolute. The way in which the expropriation of a fee operates similarly to 
extinguish reserve Interest encourages an analogous conclusion in the context of expropriation of a 
fee determinable. Given in this case that there are not any explicit conditions attached to the 
expropriation and that there is at best an implicit condition grounded in the possible impermanence 
of the public purpose motivating the expropriation, there is even less reason here to find that a 
reserve interest survives the expropriation. 

147 In rejecting the "public purpose" limitation to a s. 35 expropriation, I think it is worth 
mentioning that it would be entirely alien to the general law of expropriation to interpret the taking 
of a fee as inherently determinable on account of the possibility of its initial purpose being 
exhausted. The intervener Squamish Indian Band appears to base its finding of such an implied 
condition on practical considerations. It argues that it would be unjust and wasteful were an 
expropriating body able to take land for a certain purpose, which land it then abandons on the 
completion of the purpose. That technological and social advances might render public works 
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obsolete has been recognized by this Court before. For example in Opetchesaht Indian Band, 
supra, at para. 27, Major J. noted that: 

While all are speculative, there is the possibility that the generating station at Sproat 
Falls might be abandoned, that demographic changes in the area might affect the 
location, size and requirement of the transmission poles. More remote is the possibility 
of electricity being replaced by another energy source. It is obvious that technology ha! 
affected the way we live in ways that were earlier unimaginable. The example of the 
Canadian experience with the railways is apposite. Even 50 years ago, this country's 
railroads appeared to be a permanent fact of Canadian travel and transportation. 
Today, we [page807] have seen many railway lines abandoned In favour of airlines and 
highways. 

148 While this Is all very true, it in no way follows that the land is wasted after its Initial term of 
public use is up. It is open to the government to use the land for a different public purpose or for it 
to set aside the land once again for the use and benefit of the band from which it was taken. It is 
quite clear, however, that the Indian Act, as it stands now, does not impose an obligation to return 
the land or to take it only subject to a reversionary interest for the benefit of the band. Whether 
the Governor in Council is under a fiduciary obligation to set a condition of return as a term of its 
expropriation under s. 35 is simply not before the Court here. 

149 The general law of expropriation is itself entirely a creature of statute: see Rugby Joint 
Water Board v. Shaw-Fox, [1973] A.C. 202 (H.L.), and E. C. E. Todd, The Law of Expropriation and 
Compensation in Canada (2nd ed. 1992), at p. 27. In Todd's book at p. 29, he notes that "a power 
of expropriation conferred for a particular purpose ceases to exist upon the completion of that 
purpose". This in no way lends support to the notion that a reversionary interest ought to 
accompany every expropriation for a public purpose where the public work is not guaranteed to 
last in perpetuity. Rather it means simply that the government's ability to first exercise a power to 
expropriate is coterminous with the need for the land for the public purpose. In other words, as a 
matter of common sense, if the purpose is exhausted before the power Is exercised, then it really 
is too late to invoke the power to expropriate for that purpose. On the other hand, once the power 
to expropriate is exercised and the land taken, the completion of the initial purpose Is irrelevant. 

[page808] 

150 It would be foreign to the law of expropriation to introduce a condition of perpetual use thai 
is external to the legislation. Where the statute itself does not contain such a limitation, it is 
enough for the land to be taken absolutely if, at the time of the taking, the public body requires the 
land absolutely for its legitimate purpose. In the absence of further circumscription of the ordinary 
law of expropriation In its application to Indians, there are no legal consequences flowing from the 
completion of a work's original purpose. 

5. Support for This Interpretation of Section 35 

151 Interpreting s. 35 as authorizing the removal of land from the reserve is consistent with the 
purpose of the provision, as reflected in the following parliamentary debate: 

Now, the basis for this section [now s. 35] is in the old Act and it continues the 
authority of the parliament of Canada, a provincial legislature, a municipal or legal 
authority or corporation, which by its authority has power to expropriate land. It may 
continue to have that right subject to the consent of the Governor in Council, subject tc 
such terms as may be prescribed. This Is a continuation of the previous discussion 
[relating to s. 28(2)] on the temporary use of land on the reserve. This is permanent 
expropriation of land on the reserve for public utilities and matters of that kind. 
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As I say the conference did not object to it. They understood that Indian reserve 
lands should be subject to the same form of expropriation that other lands in Canada 
have by the body having that purpose. [Emphasis added.] 

(Minutes of Proceedings and Evidence, No.3, of the Special Committee appointed to 
consider Bill No. 79, An Act Respecting Indians, April 18, 1951, at p. 92). 

152 Practical considerations also support the conclusion that an expropriation of a freehold 
interest extinguishes the interest in the reserve. A major project like an irrigation canal, railway 
track, highway or airline landing strip generally requires outside investment. Were an aboriginal 
interest in land that is expropriated for such a purpose to continue to burden the land even after a 
taking of a fee, it would [page809] be difficult or Impossible to grant potential investors security 
interest in the land. 

153 Given that expropriation of full ownership under s. 35 of the Indian Act has the effect I 
conclude it does, the appellant's argument that s. 35 does not remove land from the reserve 
disintegrates. At best, it could be suggested that, given the necessary result of a taking of full 
ownership, the Governor in Council ought to withhold his or her consent, which s. 35 requires 
where a full expropriation, itself contemplated by the section, is proposed. This would be a 
perverse and untenable position. In my view, without getting into the content of fiduciary 
obligation, it cannot be found that consent must never be given to the very thing for which a 
statute requires it. 

154 The Indian Act requires Crown consent for surrender of landfor sale or lease as well as for 
expropriation. In Blueberry River Indian Band v. Canada (Department of Indian Affairs and 
Northern Development), [1995] 4 S.C.R. 344, at para. 35, and in Guerin v. The Queen, [1984] 2 
S.C.R. 335, at p. 383, the Court noted that the purpose of requiring Crown consent was not to 
substitute the Crown's decision for the band's decision but rather to prevent exploitation in the 
bargaining process. Thus as Dickson J. (as he then was) noted in Guerin: "The purpose of this 
surrender requirement is clearly to interpose the Crown between the Indians and prospective 
purchasers or lessees of their land, so as to prevent the Indians from being exploited." 

155 Once the analogy between surrender for sale and expropriation of fee simple is made, the 
role of the consent of the Crown to an expropriation becomes similarly clear. The Crown's consent 
pertains to the very fact of an expropriation in a particular case as well as to those elements of 
the expropriation that are subject of negotiation [page810] and with respect to which there is the 
possibility of exploitation, such as the rights taken in the expropriated land, the conditions 
attached to the taking of the land as well as the quantum of compensation. 

156 In this case, there Is no attack on the adequacy of the compensation offered or on the 
amount of the land taken. Indeed, the attack is not even directed at the fact that the government 
sought to expropriate land in this case (although the interpretation of the Order with respect to 
the extent of the interest granted is squarely at issue). 

157 Once It is ascertained that s. 35 of the Indian Act allows the expropriation of a fee, the 
possibility of the removal of land from a reserve by expropriation can only be impeached by 
attacking the constitutionality of s. 35 of the Indian Act, or suggesting that somehow a particular 
instance of government consent, or indeed all consent to the expropriation of full ownership, is a 
breach of the Crown's fiduciary obligation. Of course It must be kept in mind that the parties have 
neither attacked the constitutionality of s. 35 of the Indian Act, nor claimed breach of fiduciary 
obligation. 

6. Distinction Between Aboriginal Interest in Reserve Land and Aboriginal Title 

158 For greater clarity, I emphasize that I have not considered the operation of s. 35 of the 
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Indian Act where there is the added complication of aboriginal title or treaty rights in the reserve 
land. It is perhaps useful at this point to distinguish clearly aboriginal title from aboriginal Interest 
in reserve land. In so doing, I hope also to clarify that common law principles of extinguishment 
do not bear on understanding how it is that aboriginal interest in a reserve comes to an end. 

159 The appellant argued that, as a matter of law, aboriginal title subsists in a reserve created 
under the Indian Act. This is clearly incorrect. This Court In Delgamuukw v. British Columbia, 
[1997] 3 S.C.R. 1010, [page811] at para. 143, set out the test for aboriginal title: 

In order to make out a claim for aboriginal title, the aboriginal group asserting title 
must satisfy the following criteria: (i) the land must have been occupied prior to 
sovereignty, (ii) if present occupation is relied on as proof of occupation pre
sovereignty, there must be a continuity between present and pre-sovereignty 
occupation, and (iii) at sovereignty, that occupation must have been exclusive. 

A band's connection to the land that forms its reserve will not necessarily meet this test. For 
example, a reserve may consist of lands quite apart from the band's ancestral territory with 
respect to which there was no exclusive occupancy prior to sovereignty. 

160 The appellant also reasoned that aboriginal interest in the reserve is itself a distinct 
aboriginal right that is essentially the same as aboriginal title (and thus subject to the same 
principles for extinguishment). The error in the appellant's conclusion apparently arises from the 
following comment In Dickson J.'s reasons in Guerin, supra, at p. 379: 

It does not matter, in my opinion, that the present case is concerned with the 
interest of an Indian Band in a reserve rather than with unrecognized aboriginal title 
in traditional tribal lands. The Indian interest in the land is the same in both cases .... 

161 In Guerin, the issue before the Court was whether s. 18 of the Indian Act put the Crown in 
the position of a trustee of the reserve lands. Dickson J. for the majority concluded that the 
Crown stood only as a fiduciary to the Musqueam Indian Band with respect to the surrender of 
reserve lands that were also subject to aboriginal title. Section 18 of the Indian Act confirmed the 
fiduciary obligation already borne by the Crown in relation to lands subject to aboriginal title, but 
did not create a different property Interest. The quotation above simply emphasizes that the fact 
that lands to which aboriginal title attaches are also reserve lands protected by the Indian Act 
does not [page812] change the aboriginal interest in the land insofar as the right to protection by 
the Crown as fiduciary is at issue. 

162 In noting that the interest in reserve lands is the same as that in unrecognized aboriginal 
title in traditional lands, Dickson J. cites Attorney-General for Quebec v. Attorney-General for 
Canada, [1921] 1 A.C. 401 (P.C.), at p. 410. There, Lord Duff indicated that the equivalent of 
today's Indian Act existed to make "better provision for preventing encroachments upon the lands 
appropriated to the use of Indian tribes". He concluded that this language "does not point to an 
intention of enlarging or In any way altering the quality of the Interest conferred upon the Indians 
by the instrument of appropriation or other source of title". In other words, where aboriginal title 
subsisted in lands that are then appropriated to the use of a band as reserve lands, the aboriginal 
interest In these lands is no different than that found in traditional lands in which there is an 
unrecognized aboriginal title -- at least for the purposes of understanding the existence and the 
content of a fiduciary obligation. 

163 I agree with Dickson J. on this point and further would venture to find that an interest in 
reserve lands to which no aboriginal title attaches and an interest In non-reserve lands to which 
aboriginal title does attach are the same with respect to the generation of a fiduciary obligation on 
the part of the Crown. The content of the fiduciary obligation, of course, depends on the factual 
context: R. v. Sparrow, [1990]1 S.C.R. 1075, at p. 1119. 
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164 In sum, this quotation from Guerin does not speak to identity of aboriginal title and an 
interest in reserve land with respect to the origin and termination of the respective interests. 
Dickson J. was merely comparing reserve lands subject to aboriginal title with non-reserve lands 
subject to aboriginal [page813] title, in context of understanding the existence of the Crown's 
fiduciary obligation in both cases. 

165 In that there are rights created by the Indian Act in reserve lands, and in that these rights 
are held by aboriginal people, an interest in a reserve is literally an aboriginal right. However, the 
category of aboriginal right to which aboriginal title belongs and to which the appellant wishes to 
add an aboriginal Interest in reserve lands has a special constitutional status -- affirmation and 
recognition under s. 35(1) of the Constitution Act, 1982 -- which motivates the high level of 
protection. 

166 This Court has defined "aboriginal rights" broadly, from activities with limited connection 
to the land on which the activity is performed on one end (see R. v. Van der Peet, [1996] 2S.C.R. 
507, and R. v. Adams, [1996] 3 S.C.R. 101) to interests in land that form aboriginal title on the 
other (see Delgamuukw, supra). The rights that are protected under s. 35(1) share a common 
characteristic that relates to its purpose. This purpose was articulated In Van der Peet, supra, at 
paras. 30-31: 

In my view, the doctrine of aboriginal rights exists, and is recognized and affirmed 
by s. 35(1), because of one simple fact: when Europeans arrived in North America, 
aboriginal peoples were already here, living in communities on the land, and 
participating in distinctive cultures, as they had done for centuries. It is this fact, and 
this fact above all others, which separates aboriginal peoples from ali other minority 
groups in Canadian society and which mandates their special legal, and now 
constitutional, status. 

More specifically, what s. 35(1) does is provide the constitutional framework 
through which the fact that aboriginals lived on the land in distinctive societies, with 
their own practices, traditions and cultures, is acknowledged and reconciled with the 
sovereignty of the Crown. The substantive rights which fall within the provision must 
be defined in light of this purpose; the aboriginal rights recognized and affirmed by s. 
35(1) must be directed towards the reconciliation of the pre-existence [page814] of 
aboriginal societies with the sovereignty of the Crown. [First emphasis in original; 
second emphasis added.] 

167 Thus the shared characteristic of aboriginal rights, be they activities or interests in land, 
that are protected under s. 35 of the Constitution Act, 1982 is the connection such rights have to 
an aboriginal society that preceded sovereignty. In Delgamuukw, at para. 151, the Court affirmed 
that a crucial part of the test for aboriginal rights continues to be that the Interest is of "a central 
significance to their distinctive culture". 

168 Aboriginal interest in reserve land .is entirely created by modern legislation. Where the 
interest Is not such that aboriginal title or rights as described above can be made out, I do not see 
how it could be said that the interest is connected to the distinct aboriginal society that preceded 
sovereignty. 

169 In sum, aboriginal interest in reserve land is entirely distinct and Independent from 
aboriginal title. Furthermore, it does not fall into the same category of "aboriginal right", subject 
to the same legal principles, as aboriginal title and the other aboriginal rights referred to above; 
in other words, a bare Interest in reserve land which is not also the object of aboriginal title, 
treaty rights or such other aboriginal rights cannot be considered to be an "aboriginal right" that 
is protected under s. 35 of the Constitution Act, 1982. 
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170 Given that aboriginal interest in reserve land is not the same as or strictly speaking 
analogous to aboriginal title, the principles that inform the way in which it can be extinguished are 
also different. More specifically, it is the Indian Act that creates and also delineates the extent and 
the nature of the interest in reserve land. 

171 In the context of aboriginal title, it is clear that holding a fee simple prevents occupancy 
and [page815) destroys the relationship of the band with the land suc.h that aboriginal title is 
extinguished. As Lamer C.J. put it in DelgamuukW, supra, at paras. 128-29: 

... lands subject to aboriginal title cannot be put to such uses as may be irreconcilable 
with the nature of the occupation of that land and the relationship that the particular 
group has had with the land which together have given rise to aboriginal title in the 
first place .... 

It Is for this reason also that lands held by virtue of aboriginal title may not be 
alienated. Alienation would bring to an end the entitlement of the aboriginal people to 
occupy the land and would terminate their relationship with it .... 

172 Legislation that purports to allow for the infringement of aboriginal title must pass the test 
set out in Sparrow, supra. Federal legislation passed before 1982 that sought to extinguish entirely 
an aboriginal right like aboriginal title must evince a clear and plain intention to do so: R. v. 
Gladstone, [1996) 2 S.C.R. 723, at para. 34; Sparrow, at p. 1099. In Van der Peet, supra, at para. 
28, the Court noted that: "Subsequent to s. 35(1) aboriginal rights cannot be extinguished and can 
only be regulated or infringed consistent with the justificatory test laid out by this Court in 
Sparrow". 

173 I note that some Federal Court judgments have attempted to apply the "clear and plain 
intention" rule to reserve land. Decary J.A. In Canadian Pacific Ltd. v. Matsqui Indian Band (1998), 
162 D.L.R. (4th) 649 (F.C.A.), stated at para. 27: 

Where a compulsory taking of part of a reserve is at issue, the Court must satisfy 
itself that the Intention of the Crown to extinguish the Indian Interest in the portion 
taken was "clear and plain" (see R. v. Sparrow, [1990)1 S.C.R. 1075 at 1099 ... ). 

The approach was adopted in the Federal Court (Trial Division) judgment for BC Tel v. Seabird 
Island Indian Band, [2000) 4 F.e. 350, at para. 19 (per Muldoon J.). 

[page816) 

174 With respect, I do not agree that this principle, derived from an understanding of aboriginal 
title, can be applied to aboriginal interest in reserve land, which is a statutory creature the 
existence of which is not premised on a relationship with the land. Aboriginal interest in reserve 
land is created under the Indian Act, which specifies, in the expropriation and the surrender 
provisions, how land loses its reserve status. 

B. Issue #2: Does the Order in Council in Fact Authorize the Taking of a Full 
Ownership? 

175 Effect ought to be given to the plain and ordinary meaning of the document. At issue is 
essentially whether the' Order in Council authorized the taking of an easement or, as the 
respondents submit, a full proprietary interest such that the land is no longer "reserve land" within 
the Indian Act. The point of contention is the meaning of the phrase "right-of-way" as it is used in 
the "Description". The appellant takes it to refer to the extent of the interest in the land, and the 
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respondents, to describe a physical area of land that is taken in fee simple. In my view, a reading 
of the whole of the Order in Council supports the respondents' position. 

176 The Order in Council is in two parts. The first two paragraphs, the recitals, state simply that 
an application has been made for a tract of land and that the quantum of compensation has been 
agreed on and has been paid: 

WHEREAS the Minister of Agriculture for the Province of British Columbia has 
applied for the lands hereinafter described, being a portion of Osoyoos Indian Reserve 
number one, in the said Province for irrigation canal purposes; 

AND WHEREAS the sum of $7,700 has been received from the Province of British 
Columbia in full payment for the land required in accordance with a valuation approved 
by the Band Council of the Osoyoos Band of Indians on the 30th of March, 1955 and 
officials of the Indian Affairs Branch; 

[page817] 

177 In the identification of the legal interest in the first part, the document states that "the 
lands hereinafter described" are "a portion of Osoyoos Indian Reserve number one". This clearly 
indicates that what was transferred was "a portion of the reserve", not merely an easement. 

178 The third paragraph of the first part contains the critical authorization: 

THEREFORE, His Excellency the Governor General in CounCil, on the 
recommendation of the Minister of Citizenship and Immigration, pursuant to the 
provisions of Section 35 of the Indian Act, is pleased hereby to consent to the taking of 
the said lands by the Province of British Columbia and to transfer the administration 
and control thereof to Her Majesty the Queen in right of the Province of British 
Columbia: 

179 This paragraph contains the whole of what it is the Order in Council purports to do. The 
language of this paragraph confirms that the Crown is authorizing the transfer of full ownership. 
However, the use of the word "taking" and the phrase "transfer the administration and control 
thereof" calls for comment. 

180 I discussed above in context of s. 35 of the Indian Act the meaning of the word "take". Had 
the Crown here meant to use the word "taking" to mean that something less than a fee simple was 
authorized, one would expect that language more suited to such a lesser interest would have been 
adopted, such as the "right to use the lands". This sort of language is present in, for example, the 
Crown grant of the easement at issue in Opetchesaht Indian Band, supra, which stated, at para. 8: 
" ... doth hereby grant the Permittee, its successors and assigns, the right to construct, operate and 
maintain an electric power transmission line on the said lands being in the Klehkoot Indian Reserve 
number two .... " (emphasis added). 

181 The language "transfer the administration and control" is typically used instead of a 
conveyance of title between the federal and provincial Crowns. Professor G. V. La Forest in his text 
Natural [page818] Resources and Public Property under the Canadian Constitution (1969), at pp. 
18-19, explained the theoretical underpinning for the use of such language: 

Still the special nature of public ownership must steadily be kept in mind. It is a 
power of the provincial (or Dominion) authorities to administer and control for the 
provincial (or Dominion) benefit property vested in the Queen. Consequently when it is 
desired to transfer public property from a province to the Dominion, or the contrary, 
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the appropriate means of doing so is not by an ordinary conveyance but by an order 
in council; it is not a conveyance of property but the transfer of the administration of 
the Queen's property from one government to another. [Citations omitted.] 

This passage supports the conclusion that a transfer of administration of land between the 
Dominion and provincial governments is the equivalent of the conveyance of title. 

182 The first part of the Order in Council unequivocally authorizes the taking of a fee in the 
lands on which the irrigation canal was built. However, the second part at first read raises the 
spectre of ambiguity in the use of the phrase "right-of-way". By way of preface to my discussion 
of the meaning of "right-of-way" in the second part of the Order in Council, I urge that the second 
part of the Order In Council be understood to do what it purports to do, namely to describe which 
physical tract of land is the subject of the transfer. 

183 The Description reads as follows: 

The whole of those rights-of-way, in Osoyoos Indian Reserve number one, in the 
province of British Columbia, said rights-of-way containing together by 
admeasurement fifty-six acres and nine hundredths of an acre, more or less, as said 
rights-of-way are shown bordered red on a plan of record number Irr twenty-one 
hundred and thirty-four in the Indian Affairs survey records at Ottawa; saving and 
excepting thereout and therefrom all that portion lying within a right-of-way for a 
road, as the last aforesaid right of way is shown bordered red on a plan of record 
number Rd thirty-six hundred and eighty in said records, a copy of which is deposited 
in the Land Registry Office for the district of Kamloops at Kamloops under number A 
thirteen hundred and seventy-seven; also saving and excepting thereout and 
therefrom all roads reserved by the Province of British Columbia [page819] by 
provincial order-in-council number one thousand and thirty-six, also subject to a prior 
Grant of Easement for a Power Transmission Line granted to West Kootenay Power 
and Light Company Ltd. by Order-in-Council P.c. 143 dated January 25, 1937, for a 
term of thirty years, this right-of-way containing by admeasurement 22 acres and 
two-tenths of an acre, more or less, and is shown on a plan of survey by R.P. Brown, 
B.C.L.S. dated November 16, 1936 and which is of record in the Indian Affairs Branch 
as Plan No. M. 2691. 

Reserving thereout and therefrom all mines and minerals and the right to work the 
same. 

184 The use of the phrase "rights-of-way" can be understood as unambiguously referring to 
the strip of land on which the canal is situated. The same issue arose in Seabird Island Indian 
Band, supra. That case involved a taking under s. 35 of a highway by the Province of British 
Columbia, and the Order in Council there uses the same words, essentially, as here. In addressing 
the use of the term "right of way", the Court of Appeal stated, at para. 26: 

In addition, the expression of the term "right of way" is meant merely to point to the 
corridor rather than to describe the nature of any legal interest transferred; CP, supra, 
at paragraph 46 (pages 667-668) and Canadian Pacific Ltd., supra, at paragraph 22 
(pages 351-352). This is so despite the fact that the term "right of way" is used once 
in the order to describe the nature of a legal interest In land. The context for this use 
of the term was to describe the easement granted to the British Columbia Electric 
Company Limited and is irrelevant to the term's definition when the term is used in 
the context of the corridor lands; (Ruth Sullivan, Driedger on the Construction of 
Statutes, 3rd ed. Toronto: Butterworths, 1994, at pages 163-168). The term "right of 
way" does not, therefore, give rise to any ambiguity. 
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185 In the Description, the phrase "right-of-way" is used consistently as a descriptor of a 
physical area of land rather than as a reference to the nature of the Interest involved. Where 
"right-of-way" is used the last time, appositionally to Grant of Easement, the surrounding language 
clearly indicates that it is [page820j describing the actual tract of land to which the legal interest, 
described as a Grant of Easement, correlates. 

186 The following language that accompanies the use of "right-of-way" as a descriptor of an 
area of land supports this conclusion: 

In lines 8-9 of the Description, the following participle phrase modifies 
"rights-of-way" in line 1 (the critical reference to the canal): "saving and 
excepting thereout and therefrom all that portion ... ". Obviously, logic 
suggests that a subtraction of a portion is done from another such a 
portion. This Indicates that the rights-of-way in line 1 is also a tract of land. 
The same language of subtraction is used in line 15. 

In line 9 reference is made to "all that portion lying within a right-of-way for 
a road". The use of the preposition "within" rather than "subject to" 
combined with the fact that it is an area of land, a "portion" that is located 
therein, strongly suggests that "right-of-way for a road" is a description of a 
strip of land. 

The phrase "right-of-way" as used to describe roads and the canal -
permanent surface structures both -- does not describe the interest in the 
land. 

The words "containing together by admeasurement" in lines 3-4 refer to the 
strips of land on which the canal is situated. The words "containing by 
admeasurement" in line 22 refer likewise to the area of the land that is 
burdened by the Grant of Easement. The fact that the "rights-of-way" here 
are capable of being physically measured and can be spoken of as 
containing a certain number of acres strongly leads to the conclusion that 
physical tracts of land, rather than the nature of the interest, are being 
described. 

187 The last sentence of the Order in Council, which refers to the reservation of mines and 
[page821j minerals, further supports this conclusion. A reservation of mines and minerals would 
only be meaningful where a transfer of title is contemplated. There would be no reason to so 
reserve where there is a mere right of way or statutory easement. This reservation is additional 
evidence that the Order in Council effected the transfer of the equivalent of a fee. In sum, it is 
clear that, as the phrase "rights-of-way" is used in line 1 to refer to the canal, it is used as a 
reference to an area of land. 

188 I conclude that, through the adoption of the Order in Council by the federal government, 
Her Majesty the Queen in right of the Province of British Columbia obtained full ownership over the 
lands on which the irrigation canal is situated. I think that this conclusion, derived from a plain 
reading of the terms of the Order In Council, is supported by consideration of what would be 
reasonably and practically required for the construction and maintenance of an irrigation canal. I 
would note, briefly, that the canal is lined with concrete and fully dominates the tract of land on 
which it is located to the exclusion of all other uses. A canal is like a highway or railway in this 
regard as opposed to a pipeline that is constructed underground or a utility line that for the most 
part takes up only air space. A taking of full ownership for canal purposes is clearly reasonable. 

V. Conclusion 
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189 I would answer the first stated question -- Are lands, taken pursuant to s. 35 of the Indian 
Act, "land or interests In land" in a reserve of a Band within the meaning of s. 83(1)(a) of the 
Indian Act such that those lands are assessable and taxable pursuant to Band Assessment By
laws and taxable pursuant to Band Taxation By-laws -- in the negative, where full ownership is 
expropriated. 

190 I would answer the second stated question -- If s. 35 of the Indian Act authorizes the 
removal of lands from reserve status, does federal Order in Council 1957-577, by which the Lands 
were transferred, remove the Lands from reserve status so that [page822] they are not 
assessable and taxable by the Osoyoos Indian Band? -- in the affirmative. 

191 I would dismiss the appeal. 

cp/e/q II Is 
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Indexed as: 

R.v. Badger 

Wayne Clarence Badger, appellant; 
v. 

Her Majesty The Queen, respondent. 
And between 

Leroy Steven Kiyawasew, appellant; 
v. 

Her Majesty The Queen, respondent. 
And between 

Ernest Clarence Ominayak, appellant; 
v. 

Her Majesty The Queen, respondent, and 
The Attorney General of Canada, the Attorney General of 

Manitoba, the Attorney General for Saskatchewan, the 
Federation of Saskatchewan Indian Nations, the Lesser Slave 
Lake Indian Regional Council, the Treaty 7 Tribal Council, the 
Confederacy of Treaty Six First Nations, the Assembly of First 

Nations and the Assembly of Manitoba Chiefs, interveners. 

[1996] 1 S.C.R. 771 

[1996] S.c.]. No. 39 

File No.: 23603. 

Supreme Court of Canada 

1995: May 1, 2/ 1996: April 3. 

Present: Lamer C.l. and La Forest, L'Heureux-Dube, Sopinka, 
Gonthier, Cory and Iacobucci ll. 

ON APPEAL FROM THE COURT OF APPEAL FOR ALBERTA 

Indians - Treaty rights - Hunting on privately owned land in tract ceded by treaty - Violations 
of Wildlife Act - Whether status Indians have right to hunt for food on privately owned land lying 
within tract ceded by treaty - Whether hunting rights extinguished or modified by Natural 
Resources Transfer Agreement - Whether licensing and game limitations apply to status Indians 
- Constitution Act, 1982, s. 35(1) - Treaty No.8 (1899) - Natural Resources Transfer 
Agreement (Constitution Act, 1930, Schedule 2), para. 12 - Alta. Reg. 50/87, ss. 2(2), 25 -
Alta. Reg. 95/87, s. 7. 

The appellants were status Indians (under Treaty No.8) who had been hunting for food on 
privately owned lands failing within the tracts surrendered by the Treaty. Each was charged with 
an offence under the Wildlife Act (the Act). Their trials and appeals proceeded together. The 
appellant Badger, who was hunting on scrub land near a run-down but occupied house, was 
charged with shooting a moose outside the permitted hunting season contrary to s. 27(1) of the 
Act. The appellant Kiyawasew, who had been hunting on a posted, snow-covered field that had 
been harvested that fall, and the appellant Ominayak, who had been hunting on uncleared 
muskeg, both had shot moose and were charged, under s. 26(1) of the Act, with hunting without 
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a licence. All were all convicted in the Provincial Court. They unsuccessfully appealed their 
summary convictions, first to the Court of Queen's Bench and then to the Court of Appeal, 
challenging the constitutionality of the Act in so far as it might affect them as Crees with status 
under Treaty No.8. The constitutional question raised: (1) whether status Indians under Treaty 
No.8 have the right to hunt for food on privately owned land which lies within the territory 
surrendered under that Treaty; (2) whether not the hunting rights set out in Treaty No.8 have 
been extinguished or modified by para. 12 of the Natural Resources Transfer Agreement, 1930 
(NRTA); and, (3) the extent, if any, ss. 26(1) (requiring a hunting licence) and 27(1) (establishing 
hunting seasons) of the Act applied to the appellants. 

Held: The appeals of Wayne Clarence Badger and Leroy Steven Kiyawasew should be dismissed. 
The appeal of Ernest Clarence Ominayak should be allowed and a new trial directed so that the 
issue of the justification of the infringement created by s. 26(1) of the Wildlife Act and any 
regulations passed pursuant to that section may be addressed. 

Per La Forest, L'Heureux-Dube, Gonthier, Cory and Iacobucci JJ.: Treaty NO.8 guaranteed the 
Indians the "right to pursue their usual vocations of hunting, trapping and fishing" subject to two 
limitations, a geographic limitation and the right of government to make regulations for 
conservation purposes. 

Certain principles apply in interpreting a treaty. First, a treaty represents an exchange of solemn 
promises between the Crown and the various Indian nations. Second, the honour of the Crown is 
always at stake; the Crown must be assumed to intend to fulfil its promises. No appearance of 
"sharp dealing" will be sanctioned. Third, any ambiguities or doubtful expressions must be 
resolved in favour of the Indians and any limitations restricting the rights of Indians under treaties 
must be narrowly construed. Finally, the onus of establishing strict proof of extinguishment of a 
treaty or aboriginal right lies upon the Crown. 

The NRTA did not extinguish and replace the Treaty No.8 right to hunt for food. Paragraph 12 of 
the NRTA clearly intended to extinguish the treaty protection of the right to hunt commercially but 
the right to hunt for food continued to be protected and, indeed, was expanded. Treaty rights, 
absent direct conflict with the NRTA, were not modified. The Treaty right to hunt for food 
accordingly continues in force and effect. 

Three preliminary observations were made regarding the NRTA. First, the "right of access" in the 
NRTA does not refer to a general right of access but, rather, is limited to a right of access for the 
purposes of hunting. Second, the extent of the treaty right to hunt on privately owned land may 
well differ from one treaty to another, given differences in wording. Finally, the applicable 
interpretative principles must be applied. The words must be interpreted as they would naturally 
have been understood by the Indians at the time of signing. 

The geographical limitation on the existing hunting right should be based upon a concept of 
visible, incompatible land use. This approach is consistent with the oral promises made to the 
Indians at the time the Treaty was signed, with the oral history of the Treaty No.8 Indians, with 
earlier case law and with the provisions of the Act itself. It is neither unduly vague nor 
unworkable. Land use must be considered on a case-by-case basis, however, because the 
approach focuses upon the use being made of the land. 

The appeals of Messrs. Badger and Kiyawasew must be dismissed. The land was being visibly 
used. Since they did not have a right of access to these particular tracts of land, their treaty right 
to hunt for food did not extend there. The limitations on hunting set out in the Act accordingly did 
not infringe upon their existing right and were properly applied. The geographical limitations upon 
the Treaty right to hunt for food did not affect Mr. Ominayak who was hunting on land not being 
put to any visible use. 

The Indians would have understood that, by the terms of the Treaty, the government would be 
permitted to pass regulations with respect to conservation given the existence of conservation 
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laws existing prior to signing the Treaty. The provincial government's regulatory authority under 
the Treaty and the NRTA (which transferred regulatory authority for conservation purposes to the 
provincial authorities) did not extend beyond the realm of conservation. The constitutional 
provisions of s. 12 of NRTA authorizing provincial regulations made it unnecessary to consider s. 
88 of the Indian Act which provided that provincial laws of general application applied to Indians 
provided that those laws were not in conflict with aboriginal or treaty rights. 

The public safety regulations, which formed the first step of a two-step licensing scheme, did not 
infringe any aboriginal or treaty rights. These regulations required all hunters to take gun safety 
courses and pass hunting competency tests and accordingly protected all hunters, inciuding 
Indians. Reasonable regulations aimed at ensuring safety do not infringe aboriginal or treaty 
rights to hunt for food. 

The second step of the licensing scheme, the conservation component, constituted a prima facie 
infringement. Under the Treaty, no limitation as to method, timing and extent of Indian hunting 
can be imposed. The present licensing scheme, however, imposes conditions on the face of the 
licence as to hunting method, the kind and numbers of game, the season and the permissible 
hunting area. These limitations are in direct conflict with the treaty right. Moreover, no provisions 
currently exist for "hunting for food" licences. 

Any infringement of the rights guaranteed under the Treaty or the NRTA must be justified using 
the Sparrow test. This analysis provides a reasonable, flexible and current method of assessing 
the justifiability of conservation regulations and enactments. It must first be asked if there was a 
valid legislative objective, and if so, the analysis proceeds to a consideration of the special trust 
relationship and the responsibility of the government vis-a-vis the aboriginal people. Further 
questions might deal with whether the infringement was as little as was necessary to effect the 
objective, whether compensation was fair, and whether the aboriginal group was consulted with 
respect to the conservation measures. 

The government led no evidence with respect to justification. The Court could not find justification 
in the absence of such evidence. 

Per Lamer C.J. and Sopinka J.: The treaty rights were restated, merged and consolidated in the 
NRTA and so their preservation was assured by being placed in a constitutional instrument. The 
sole source for a claim involving the right to hunt for food is, therefore, the NRTA. The Treaty may 
be relied on for the purpose of assisting in the interpretation of the NRTA but it has no other legal 
significance. 

Two key interpretative principles apply to treaties. First, any ambiguity in the treaty will be 
resolved in favour of the Indians. Second, treaties should be interpreted in a manner that 
maintains the integrity of the Crown, particularly the Crown's fiduciary obligation toward 
aboriginal peoples. These interpretative principles apply equally to the rights protected by the 
NRTA. 

The rights of Indians pursuant to either the Treaty or the NRTA would, at the time either was 
agreed to, be understood to be subject to governmental regulation for conservation purposes. The 
rights protected by the NRTA are not constitutional rights of an absolute nature precluding any 
governmental regulation. 

Section 35(1) of the Constitution Act, 1982 should not be the standard against which 
governmental regulation permitted by the NRTA, and the extent of the protection of the 
appellants' rights in the face of such regulation, should be assessed. Section 35(1) cannot provide 
constitutional protection to rights already constitutionally protected; nor does it apply to another 
constitutional provision. 

In the absence of a mechanism in the NRTA, the Court must develop a test through which the 
province's right to legislate with respect to conservation can be balanced against the Indians' right 
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to hunt for food. The Sparrow test, developed in the context of s. 35(1), protects aboriginal rights 
while also permitting governments to legislate for legitimate purposes where the legislation is a 
justifiable infringement on those protected rights. This test applies equally well to the regulatory 
authority granted to the provinces under para. 12 of the NRTA. In applying the Sparrow criteria 
here, it is important to bear in mind that what is being justified is the exercise of a power granted 
to the provinces which is made subject to the right to hunt for food. 
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(57 paras.) 

Page I of2 

Aboriginal law - Fishing rights - Offences - Regulation of - Appeal by Crown from the acquittal 
of the respondents on charges of fishing without a licence - The respondents, who were 
members of the Cheam First Nation, argued that fishing restrictions imposed by Department of 
Fisheries and Oceans infringed upon their aboriginal right to fish - The respondents were 
convicted at trial, however those convictions were set aside by the summary conviction appeal 
judge - Appeal allowed - The DFO had acted reasonably in the circumstances with respect to 
consulting the Cheam, and the Crown met its onus of showing that the infringement was justified. 

Constitutional law - Canadian constitution - Aboriginal rights - Appeal by Crown from the 
acquittal of the respondents on charges of fishing without a licence - The respondents, who were 
members of the Cheam First Nation, argued that fishing restrictions imposed by Department of 
Fisheries and Oceans infringed upon their aboriginal right to fish - The respondents were 
convicted at trial, however those convictions were set aside by the summary conviction appeal 
judge - Appeal allowed - The DFO had acted reasonably in the circumstances with respect to 
consulting the Cheam, and the Crown met its onus of showing that the infringement was justified. 

Crimina/law - Fishing and hunting offences - Fishing without a licence - Appeal by Crown from 
the acquittal of the respondents on charges of fishing without a licence - The respondents, who 
were members of the Cheam First Nation, argued that fishing restrictions imposed by Department 
of Fisheries and Oceans Infringed upon their aboriginal right to fish - The respondents were 
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convicted at trial, however those convictions were set aside by the summary conviction appeal 
judge - Appeal allowed - The DFO had acted reasonably in the circumstances with respect to 
consulting the Cheam, and the Crown met its onus of showing that the infringement was justified. 

Appeal by the Crown from the acquittal of the respondents by the summary conviction appeal 
judge. The dispute centered on restrictions on aboriginal fishing that were set by the Department 
of Fisheries and Oceans (DFO) in 2000. The respondents, who were members of the Cheam First 
Nation, were charged and convicted of offences relating to fishing without a licence. The 
respondents had alleged at trial that that the fishing restrictions Infringed upon their aboriginal 
right to fish for food, social, and ceremonial purposes. On appeal, the summary conviction appeal 
judge allowed the respondents' appeals and set aside their convictions on the basis that the 
Crown had not justified the infringement of the respondents' rights, and that the Crown had 
breached its duty to consult with the Cheam First Nation. 

HELD: Appeal allowed, and acquittals set aside. The summary conviction appeal judge erred in 
holding that the Crown breached its duty to consult and failed to accord priority to the aboriginal 
food, social, and ceremonial fisheries. The court held that the DFO acted reasonably in the 
circumstances, and had acted in good faith. The court found that the Crown had met its onus of 
showing that the infringement of the respondents' aboriginal fishing rights was justified. 

Statutes, Regulations and Rules Cited: 

Constitution Act, 1982, s. 35(1) 

Fisheries Act, R.S.C. 1985, c. F-14, s. 78 

PaCific Fishery Regulations, 1993, SOR/93-54, s. 26(1) 

Counsel: 

Cheryl J. Tobias and Michelle S. Ball, Counsel for the Appellant. 

Hugh M.G. Braker, Q.C. and Anja Brown, Counsel for the Respondents. 

J. Keith Lowes Counsel for the Intervenor. 
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44 In addition, even if the marine recreational opening was not consistent with the strategy 
developed through consultation, it did not call for any further specific consultation because it had 
no appreciable adverse effect on the First Nations' ability to exercise their aboriginal right to fish 
for food, social and ceremonial purposes. As the Supreme Court of Canada has held, the trigger 
for a duty to consult is twofold: not only does it require knowledge of the existence of an 
aboriginal right, but also contemplated conduct that might adversely affect it: see Haida Nation 
v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 at para. 64 and 
Mikisew, supra, at para. 33. 
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(61 paras.) 

Aboriginal law - Hunting, fishing and logging rights - Hunting, fishing or trapping -
Constitutional issues - Recognition of existing aboriginal and treaty rights - Appeal by 19 Indian 
appellants convicted of a variety of fishing offences dismissed - The trial judge had not erred in 
finding the DFO had met the burden for justification of its prima facie infringement of the 
appellants' constitutional right to fish by closing the aboriginal Summer run fisheries due to low 
escapement returns - The Aboriginal right of priority of allocation and access to the fish was 
subject to valid conservation measures. 

Constitutional law - Canadian constitution - Aboriginal rights - Appeal by 19 Indian appellants 
convicted of a variety of fishing offences dismissed - The trial judge had not erred in finding the 
OFO had met the burden for justification of its prima facie infringement of the appellants' 
constitutional right to fish by closing the aboriginal Summer run fisheries due to low escapement 
returns - The Aboriginal right of priority of allocation and access to the fish was subject to valid 
conservation measures. 

Criminal law - Constitutional issues - Canadian Charter of Rights and Freedoms - Aboriginal 
rights - Appeal by 19 Indian appellants convicted of a variety of fishing offences dismissed - The 
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trial judge had not erred in finding the DFO had met the burden for justification of its prima facie 
infringement of the appellants' constitutional right to fish by closing the aboriginal Summer run 
fisheries due to low escapement returns - The Aboriginal right of priority of allocation and access 
to the fish was subject to valid conservation measures. 

Natural resources law - Fishing - Quotas and catch-limits - Offences and penalties - Appeal by 
19 Indian appellants convicted of a variety of fishing offences dismissed - The trial judge had not 
erred in finding the DFO had met the burden for justification of its prima facie infringement of the 
appellants' constitutional right to fish by closing the aboriginal Summer run fisheries due to low 
escapement returns - The Aboriginal right of priority of allocation and access to the fish was 
subject to valid conservation measures. 

Appeal by 19 appellants convicted of a variety of fishing offences under the Fisheries Act. All were 
registered Indians and all but one were members of the Cheam First Nation. They raised 
constitutional issues regarding the Crown's justification of its infringement of their aboriginal right 
to fish for food, social and ceremonial purposes by imposing closures of the aboriginal Summer 
run fisheries due to low escapement returns. The trial judge found the DFO had met the burden 
for justification of its prima facie infringement of the appellants' constitutional right to fish for 
food, social and ceremonial purposes. The central issue was whether he erred in his application of 
the justification test. 

HELD: Appeals dismissed. The justification test involved a contextual analysis of the Sparrow 
factors. Conservation was a valid legislative objective. The Aboriginal right of priority of allocation 
and access to the fish was subject to valid conservation measures. The court was unable to 
conclude that a more specific definition of conservation, beyond its current broad meaning that 
included the protection and enhancement of the resource, was possible or even desirable. The 
closure of all Summer run fisheries after Aug. 6, 1999, Including the aboriginal fisheries was a 
conservation measure that was reasonable and necessary at the time. The trial judge had not 
erred in finding the Crown had justified the closures. Conservation took priority over both 
aboriginal and non-aboriginal fishing allotments. The conservation measures did not ignore the 
aboriginal right of priority to the fish. The infringement of the appellants' right to fish was minimal 
as there remained ongoing, albeit limited, ceremonial and dry rack fishing. The appellants' 
insistence on individual consultation with the Cheam was impractical and unnecessary for the DFO 
to satisfy its duty to consult. It did not have to consult with the Cheam in regard to every decision 
involving the management of the resource, particularly where exigent circumstances mandated an 
immediate action. There was no right to compensation for the imposition of valid conservation 
measures. 

Statutes, Regulations and Rules Cited: 

Fisheries Act, R.S.C. 1985, c. F-14, s. 78 

Indian Act, R.S.C. 1985, c. 1-5, 

Pacific Fishery Regulations, 1993, SOR/93-54, s. 26(1) 
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Counsel for all Appellants except McKay: H. Braker, Q.c. 
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Reasons for Judgment 

D.M. SMITH J.:--

I. OVERVIEW OF MID-SUMMER APPEALS 

1 The appellants were convicted of a variety of fishing offences under the Fisheries Act, 
R.S.C. 1985, c. F-14. In these appeals, they raise constitutional Issues regarding the Crown's 
justification of its infringement of their aboriginal right to fish for food, social and ceremonial 
purposes. 

2 The appellants are registered Indians pursuant to the Indian Act, R.S.C. 1985, c. 1-5. All but 
Leonard McKay are members of the Cheam First Nation; for ease of reference I shall refer to the 
appellants as Cheam. 

3 The Cheam's traditional fishing territory includes the area of the Fraser River between 
Mission and Hope. The appellants' fishing offences occurred in this area of the lower Fraser River 
(the "Lower Fraser") during the 1999 fishing season. All fishing sectors, Including commercial, 
recreational and aboriginal, described the fishing season as a "disaster". 

4 Wayne Robert Douglas appeals his conviction for unlawfully fishing without a licence contrary 
to s. 26(1) of the Pacific Fishery Regulations, 1993, SOR/93-54 (the "Regulations"), 
pursuant to s. 78 of the Fisheries Act. Section 78 provides that it is an offence to contravene the 
Fisheries Act or its Regulations. Sidney Trevor Douglas, Kelly Ann Douglas, James Leonard 
McKay and Frederick William Quipp appeal their convictions for contravening s. 26(1) of the 
Regulations and for being in possession of fish that had been caught without a licence, contrary 
to s. 33 of the Fisheries Act. Attached as Appendix A to these Reasons is a list of the appellants' 
convictions that are under appeal. 

5 The offences occurred during the 1999 mid-summer run of sockeye salmon (the "Summer 
run"). The Summer run extends from the beginning of August through to the beginning of 
September. 

6 At trial, each appellant admitted the elements of the offences with which they were charged 
and the Crown admitted its infringement of each appellant's constitutional right to fish for food, 
social and ceremonial purposes. The infringement involved closures of the aboriginal Summer run 
fisheries due to low escapement returns. The Department of Fisheries and Oceans (the "DFO") 
justified its closures as a necessary conservation measure. 

7 The trial judge found the DFO had met the burden for justification of its prima facie 
infringement of the appellants' constitutional right to fish for food, social and ceremonial 
purposes. The central issue in these appeals, as with the appeals relating to the Chinook, Early 
Stuart, and Late Summer and Coho runs, was whether the trial judge erred in his application of 
the justification test as set out in R. v. Sparrow, [1990] 1 S.C.R. 1075 (the "Sparrow test"). 

II. BACKGROUND 

8 The Summer run is the largest of the sockeye runs and typically provides the greatest 
number of harvesting opportunities for aboriginal fishers. Early in the 1999 fishing season, a 
combination of low numbers of returning fish and a high water level that impeded the fish's ability 
to reach their spawning grounds, resulted in the DFO having to downgrade its pre-season 
forecasts and impose restrictions and closures on all sectors of the Chinook and Early Stuart 
fisheries. A consequence of those closures was a corresponding increase in importance of the 
available harvesting opportunities during the Summer run fisheries. The DFO anticipated the 
Summer run would be sufficiently large in order to compensate the aboriginal fishers for their lost 
fishing opportunities during the earlier runs. 
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9 Concerns about the size of the Summer run began to surface early in the season. However, 
they were not significant enough at that time to trigger any immediate changes to the fishing 
plan. The DFO's pre-season forecast was for 5.3 million returning Summer run sockeye; it 
planned for an overall escapement goal of 1.5 million. 

10 Based on the pre-season forecast, the DFO allotted openings for all sockeye fishing sectors 
including commercial, recreational and aboriginal. Two commercial fisheries opened at the end of 
July and netted a harvest of 49,000 fish. An in-river recreational opening that permitted the 
retention of two Summer sockeye salmon per person per day was opened between July 31, 1999 
and August 9, 1999. During that period an estimated 14,000 in-river Summer sockeye were 
harvested. Two Aboriginal Communal Fishing Licences ("ACF licences") for both gill and set nets 
were authorized for a two-day opening on July 29, 1999, and a three-day opening on August 5, 
1999. An estimated 137,000 Summer sockeye were harvested over the period of those two ACF 
licenses. 

liOn August 6, 1999, the Pacific Salmon Commission gave notice of a significant downgrade 
in the Summer run stock from 5.3 million to 1.3 or 1.4 million. The in-season downgrade 
triggered a substantial revision to the DFO's pre-season fishing plan. The commercial fishery was 
closed immediately. The recreational in-river fishery was closed within three days, by August 9, 
1999. The aboriginal fishery that ended on August 8, 1999 was not reopened after that date and 
the weekly ACF licences scheduled for August and early September were cancelled except for 
limited dry rack and ceremonial fisheries. 

12 The downgrade of the Summer run was compounded by the "Chilco error". The Chilco are 
one of the four major Summer run stocks. The DFO was concerned about the escapement 
numbers of the Chilco stock. When the Summer run was downgraded, the Chilco run-size was 
also downgraded from 500,000 to between 300,000 and 400,000. Post-season analysis 
established the downgrade in the Chllco run-size to have been in error. The error was caused by 
the DFO's fish counting staff confusing the fin markings of the Chilco with the fin markings of 
other Late Summer stock. In fact, the 1999 Chilco run-size increased to 900,000. But for this 
identification error, there would likely have been additional aboriginal Summer run fisheries 
during the month of August. When the Chilco error was factored Into the post-season analysis, the 
escapement level for the Summer run increased to between 1. 7 and 1. 8 million, well above the 
DFO's pre-season planned optimal escapement goal. 

13 After August 8, 1999, the Cheam's traditional fishing area was closed for all Summer run 
sockeye fishing. The Cheam were unable to make up the lost harvesting opportunities they 
suffered during the Chinook and Early Stuart runs. 

14 The DFO acknowledges the appellants' fishing needs were not met during the 1999 fishing 
season. The total harvest for the aboriginal sockeye fisheries was 252,000 in a season that had 
provided an allotment of 800,000 for the aboriginal sockeye fisheries. 

15 During the pre-season planning, the DFO exchanged information with the Cheam, provided 
the Cheam with the services of an Independent biologist who advised the Fraser River watershed 
First Nations, and engaged in joint and bilateral consultation on escapement goals and floors. In 
particular, the DFO consulted with the Cheam regarding the length of the scheduled weekly 
fisheries. The Cheam had asked for three- to four-day openings. The DFO approved two- and 
three-day openings for the July 29 and August 5, 1999 fisheries, respectively. The DFO also 
explained to the Cheam that its decision to close the aboriginal Summer run fisheries was due to 
the need for an urgent response to the perceived crisis. 

III. THE REASONS OF THE TRIAL JUDGE 

16 In applying the Sparrow test to the constitutional issues raised by the appellants, Gill 
P.C.J. made the following comments at para. 51-53 in regard to the appellants' claim that the 
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DFO's conservation measures were not a valid legislative objective: 

Mr. Ionson testified on behalf of the crown that the 1999 closures were imposed to 
address conservation concerns. I find that conservation is indeed a valid legislative 
objective pursuant to Sparrow. 

However one may differ over the definition of conservation, the Supreme Court of 
Canada in R. v. Nikal, [1996] 3 C.N.L.R. 178 [at para. 110] recognized the need for 
swift action in appropriate circumstances ... 

According to the testimony of Mr. Ionson, which I accept, the initial data regarding 
fish returns was, while disturbing, not of the type or magnitude referred to in Nikal, as 
a result of which no curtailment in fishing activity was seen needed. However matters 
took a dramatic turn for the worse on release of the Pacific Salmon Commission data 
on August 6th. The strongest run, having an initial forecast of over 5 million returns, 
was instantly downgraded to only 1.3 to 1.4 million. This was barely at, or even 
below, the escapement goals originally set for this run. This Information, coupled with 
the poor performances already experienced regarding the earlier runs (ie. the 
chinook, the early stuart and the early summer) led to what I regard was a totally 
justifiable response at the time, to close the fishery as quickly as possible. 

17 On the matter of the appellants' right to priority of allocation and access to the fish Gill 
P.C.J. stated at para. 54-55: 

The defendants say that their priority rights, in terms of both allocation and in terms 
of access to fish, were denied by virtue of the commercial and recreational openings. I 
cannot agree. The two commercial openings at the end of July were granted at a time 
when all needs were still regarded as being capable of being met. Priority in allocation 
and access does not mean priority in time, and this is obvious, because there are 
various groups entitled to this resource all the way from Vancouver Island to various 
points along the Fraser River. If, for example, the terminal bands were granted 
priority In time, there would be no fishery whatsoever for these defendants. 
Furthermore, the relegation of commercial fishing to the end of the run would, on the 
evidence before me, narrow the genetic diversity of the stock and thereby weaken it. 

I also fail to see how the recreational fishery impacted in any real way on aboriginal 
priorities. The recreational take is limited to two salmon per day per fisher in-river 
(four per day in the marine areas) and as such, the recreational harvest would have 
been measured in the very low thousands overall from early August until August 9th 
when it was closed. Moreover, I do not see how the two or three day delay in closing 
that fishery, after the August 6th revelations, amounts to any insult to native 
priorities given the explanation by Mr. Ionson that a couple of days would have been 
required to get the message out to all areas involved and given that, again, the 
impact was very very small in any event. That small delay would hardly have justified, 
in the face of the concerns seen at the time, any further opening of the aboriginal 
fishery having vastly greater impact. The recreational fishery was not determined to 
have any greater priority but rather on the evidence, simply required a couple of days 
to shut down. No user groups were permitted to fish these stocks following these 
shutdowns. 

18 On the issue of the Crown's duty to conSUlt, the trial judge concluded that while the duty 
requires something more than providing information, It did not require the DFO to meet with each 
individual or individual First Nation, nor to reach a consensus, before formulating a fishing plan 
and making the allotments. 
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19 Gill P.C.J. found that by August 15, 1999, the DFO knew that its forecasted Summer run 
escapement returns would be in excess of 1.5 million and that by August 20, 1999, it could have 
adjusted its fishing plan to provide additional fisheries. In fact, by the end of the season the 
escapement level had Increased to 1.7 or 1.8 million, well above the pre-season escapement goal 
of 1.5 million. Based on these findings, the trial judge concluded that the closures after mid 
August were not justified for conservation reasons, and that the Cheam could have been offered 
additional harvesting opportunities after that date in order to minimally infringe their lost 
opportunities from the previous closures. 

20 The Crown did not appeal this finding although the evidence supports the DFO's position 
that its knowledge of the increase in the escapement levels to 1.7 or 1.8 million due to the Chilco 
error was not acquired until Its post-season analysis. However, the trial judge's comments at 
para. 62, 63 and 65 offer some insight into his views on the conservation issue: 

In summary then, the actual returns could have provided for additional fishing 
opportunities numbered in the hundreds of thousands of fish while still maintaining 
conservation objectives. The issue then Is whether the conservation measures, proven 
to have been excessive but only in hindsight, are therefore nonetheless valid and 
justified and it is in this context that the issue of minimal rights infringement arises. 

I am not aware of any authority requiring conservation concerns to be totally accurate 
in hindsight In order to be justified. This area is one Involving considerable room for 
variation and the predictions are based on a number of variables, such as ocean 
conditions, anticipated water levels and temperatures, all of which themselves can be 
difficult to predict or monitor. As such I am not of the view that conservation 
measures must in hindsight always be one hundred percent accurate to remain valid. 
Clearly they cannot .... 

In summary, while there may well have been valid Chilko protection concerns, it was 
not sufficiently established that those concerns outweighed the possibility of any 
further aboriginal food fishery whatsoever, especially in the face of the mid-August 
upgrade. When there are two mistakes made of this quality and magnitude, and they 
are combined with a less than adequate response to later data indicating the returns 
might not be as low as originally thought, then it cannot be said that [the C]rown has 
met the burden of proving the infringement was as little as possible. As such the 
closures, while justified for part of August, have not adequately been shown to be 
justified for the entire month. 

IV. THE PARTIES' POSITIONS ON THE CONSTITUTIONAL ISSUES 

21 The appellants do not dispute that conservation is a valid legislative objective. They do 
contend, however, that a conservation objective which includes stock rebuilding through optimal 
escapement goals is not a valid legislative objective. They submit that in the absence of a specific 
definition or scientific basis for the DFO's conservation measures, the appellants can never 
successfully challenge the DFO's escapement goals which are based on its continued stock 
rebuilding policy (the "Rebuilding Policy"). The appellants claim that such a broad and variable 
objective is merely an indirect method by the Crown to favour non-aboriginal fishers who then 
become the primary beneficiaries of the DFO's escapement goals. They submit that protection of 
the stock should not include escapement goals as such a policy does not comply with Sparrow's 
qualification that conservation must be "reasonable and necessary". The appellants further submit 
that such a definition of conservation does not comply with the requirement that the aboriginal 
fisheries receive priority of allocation and access to the fish as set out in R. v. Jack (1996), 16 
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B.C.L.R. (3d) 201 (C.A.). 

22 The appellants advance a similar argument in regard to the DFO's duty to consult. They 
submit that in the absence of a specific definition of what is required for consultation, the goal of 
"deep accommodation", where a constitutional right is admittedly infringed, can never be 
achieved. 

23 Lastly, the appellants contend their consent must be obtained to any changes to the annual 
fishing plan, particularly where the DFO imposes closures to their aboriginal fisheries. In the 
absence of their consent, the appellants claim they are entitled to compensation for the closures, 
which they say amount to an expropriation. 

24 The Crown responds that the low numbers of returning fish during the 1999 fishing season 
required the imposition of drastic conservation measures that were both reasonable and 
necessary. It submits the court must employ a contextual analysis when considering the validity 
of a conservation measure. In these appeals, the Crown relies on the severe stock shortages in all 
the runs to support its position that the fishing closures were reasonable and necessary. It 
submits that the DFO's continuation of its Rebuilding Policy is a valid conservation objective 
because enhancement of the stock for future user groups is simply common sense management 
of the resource. 

25 In support of its position, the Crown relies on the summary conviction appeal decision in R. 
v. Douglas, 2007 BCCA 265, leave to appeal to S.C.C. refused, [2007] S.C.C.A. No. 352, 32142 
(November 15, 2007), in which the court rejected the notion that aboriginal fishers were entitled 
to priority in time (after conservation needs had been met). Priority, the Crown submits, is 
subject to the concept of reasonableness based on the specific circumstances of the situation (R. 
v. Nikal, [1996] 1 S.C.R. 1013i R. v. Gladstone, [1996] 2 S.C.R. 723). The Crown further 
submits that in the exigent circumstances facing the 1999 fishing season, all fishing sectors had 
to share in the extreme conservation measures that were imposed. Even with the closures due to 
the very low levels of returning fish, the Crown states the aboriginal fishers continued to receive 
priority to the fish through limited dry rack and ceremonial fisheries when all other fisheries were 
closed. 

26 The Crown asserts the level of consultation was adequate in this case, although limited 
when the closures were imposed due to the exigency of the circumstances. It submits that before 
the closures, the DFO exchanged information, provided the services of an independent biologist to 
advise the watershed First Nations, and engaged in joint and bilateral consultation on escapement 
goals and floors. However, when the Pacific Salmon Commission announced the in-season 
downgrade, it states the DFO had to take immediate steps to protect the stock and modified its 
consultation model In order to fulfil its management role to effectively address the in-season 
crisis. 

27 The Crown contends that First Nations' consent is not required as part of the DFO's task to 
manage the resource for all user groups. It states that where its management role requires 
closures or restrictions to protect and enhance the resource as a conservation measure, that does 
not amount to an expropriation entitling the affected First Nations to compensation. 

V. APPLICATION OF THE SPARROW FRAMEWORK 

(i) Did the Crown establish a valid legislative objective for its closure of the 
aboriginal Summer Run fisheries after August 8, 1999? 

28 The appellants reiterate their position that the DFO's policy of setting optimal escapement 
goals and exploitation rates based on the objectives of the Rebuilding Policy under the Pacific 
Salmon Treaty resulted in the brunt of its conservation measures having been borne by the 
aboriginal community. They contend the DFO stymied the inquiry into justification of its 
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conservation measures by failing or refusing to specifically define the term, and that in the 
absence of a precise meaning for conservation it cannot "prove" its justification. They further 
submit that by incorporating escapement into the concept of conservation, the trial courts have 
adopted a public interest objective that was rejected by the Supreme Court in Sparrow. In short, 
the appellants submit the DFO gave priority to non-aboriginal user groups through its Rebuilding 
Policy rather than the constitutionally mandated priority for aboriginal fishers. 

29 The jurisprudence establishes, however, that conservation is more than preservation of a 
stock and includes enhancement of that stock for the future benefit of all user groups as an 
essential component in the management of the resource. Based on that broad definition, it follows 
that escapement goals are an integral component of conservation. 

30 One of the challenges in assessing whether escapement levels are reasonable and 
necessary is the changing circumstances of each fishing season. As the authorities have noted, 
the context in which management decisions are made is fact specific to each case. That includes 
management decisions which may have appeared to be correct based on the best available 
information at the time, but in hindsight were proved to be in error. As stated at the outset of 
these appeals, management of the fisheries is a complex and dynamic task, which requires 
planning, coordinating and allocating fisheries amongst a variety of user groups with the ability to 
adapt to unforeseen and rapid changes from pre-season forecasts to in-season changes in run
sizes. The annual fishing plan must be sufficiently flexible to accommodate these variations. 

31 Conservation measures that include in-season closures of aboriginal fisheries to overcome 
perceived risks to pre-season escapement targets are subject to post-season justification. The 
justification will focus on the reasonableness of management's belief in the changing 
circumstances that triggered the need to impose specific conservation measures. However, In the 
absence of evidence of mala fides, it is not the role of courts to second-guess management 
decisions that fall within the range of what are objectively "reasonable and necessary". DFO's 
responsibilities to manage the resource for the benefit of all user groups and in accordance with 
the priority scheme established by Sparrow, while subject to post-season justification, cannot be 
managed In hindsight. 

32 The justification burden on the Crown involves a fact-specific inquiry. This was underscored 
in Sparrow at para. 66 where the court emphasized "the importance of context and a case-by
case approach to s. 35(1)" and concluded that "[gjlven the generality of the text of the 
constitutional provision, and especially in light of the complexities of aboriginal history, society 
and rights, the contours of a justificatory standard must be defined in the specific factual context 
of each case." 

33 Given the importance of the contextual analysis In the justification inquiry, I am unable to 
conclude that a more specific definition of conservation, beyond its current broad meaning that 
includes the protection and enhancement of the resource, is possible or even desirable. Each case 
must be examined based on the circumstances that existed when the management decision to 
impose the conservation measures was made. The challenge in each case is to "guarantee that 
those [conservation and managementj plans treat aboriginal peoples in a way ensuring that their 
rights are taken seriously" (Jack at 313). 

34 The closure of all Summer run fisheries after August 6, 1999, including the aboriginal 
fisheries was, in my view, a conservation measure that was reasonable and necessary at the time. 
The measure was imposed in order to ensure the preservation and enhancement of the stock. The 
"Chilco error", which resulted in the Summer run escapement goals in fact being exceeded, was 
not detected until the post-season analysis. It is common sense that the more urgent the 
circumstances, the less fishing opportunities there will be for all user groups. However, even in 
the exigent circumstances the brunt of the conservation measures were borne by the commercial 
and recreational sectors as limited ACF licences for dry rack and ceremonial fisheries were still 
maintained. In this manner, I am satisfied that the appellants' rights were taken seriously and 
given as much deference as was possible. 
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35 I am not persuaded the trial judge erred in finding the Crown had justified the closures of 
the aboriginal Summer Run fisheries for valid conservation measures. I would not accede to this 
ground of appeal. 

(ii) Did the Crown give priority to the appellants' constitutional right to fish 
for food, social and ceremonial purposes? 

36 The Crown summarized the events of the 1999 fishing season as they unfolded at para. 51 
of its factum. The summary, in my view, is worth repeating in order to better understand the 
overall chronology of the conservation measures that were implemented during the 1999 fishing 
season: 

a. The Aboriginal Chinook fishery took place weekends between the beginning of 
March and the end of June 1999 and resulted in a catch of 25,000 Chinook; 

b. There was no commercial Chinook fishery in 1999; 

c. There was no commercial Early Stuart fishery in 1999; 

d. No in-river recreational Sockeye fishery was planned until August 1, 1999; 

e. The marine recreational fishery remained open outside the Strait of George 
and caught an estimated 500 Early Stuart Sockeye in total for 1999; 

f. The marine recreational fishery closed to the retention of Sockeye in the 
Strait of Georgia from July 9 to July 24, 1999 consistent with the migration of 
the Early Stuart up the Fraser River; 

g. Recreational fishing in-river continued throughout the season but was non
retention for Sockeye and saw a reduced effort because of unusually high 
water; 

h. A limited Aboriginal dry-rack fishery took place in early July 1999 and took 
several thousand Early Stuart Sockeye; 

i. Aboriginal in-river fisheries by communal licence were allowed from July 25 at 
the mouth of the Fraser (Musqueam Tsawwassen) and from July 29 in the 
lower Fraser River (Port Mann to Sawmill Creek) for a period of 48 hours; 

j. One commercial fishery opening was permitted for the gill netters and trollers 
for a period of 48 hours in Johnstone Strait in 1999 that caught 49,000 
Sockeye; 

k. In-river recreational fishing moved to the retention of Sockeye July 31, 1999; 

I. The Summer run Sockeye season was to last 4 to 5 weeks and openings for 
all sectors were required to harvest the fish in a timely manner, including the 
commercial section which opened on a very limited scale using a conservative 
approach by DFO; 

m.By August 6, 1999 it was clear that pre-season run forecasts were greatly 
reduced; and 

n. The DFO took significant management action with the result that commercial 
fisheries were closed, recreational fisheries went to non-retention and the 
planned Aboriginal fishery from August 5 to August 8 was permitted but 
further opportunities could not be accommodated on the information available 
to the DFO. 

[Emphasis in original.] 
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37 At para. 14 of its factum, the Crown summarized the various sector's salmon catches as 
follows: 

a. Aboriginal in-river catch 

b. Aboriginal marine catch 

c. Commercial catch 

d. Recreational in-river catch 

e. Recreational marine catch 

252,000 Sockeye 
25,000 Chinook 

95,000 Sockeye 

49,000 Sockeye 

14,000 Sockeye 

2,000 Sockeye 

38 The appellants submit their aboriginal right of priority to the fish includes a right of priority ir 
time. They contend that their allotment and access to the fish can only be given priority over the 
non-aboriginal fishers if they are given a right to the fish to the full extent of their allotment before 
the non-aboriginal fisheries. They state that by granting the commercial and recreational fisheries 
access to the fish before the appellants had received their allotment under the DFO's fishing plan, 
they were denied their constitutional right of priority to the fish. They further contend the DFO 
could have accommodated their interests by increasing their allocation and access to the Summer 
run sockeye from their pre-season allotment when it knew in advance of the Summer run that the 
Chinook and Early Stuart runs had been severely curtailed. 

39 The above-recited chronology of events and schedule of catches are helpful in establishing a 
contextual basis for the analYSis of this issue. The aboriginal Summer run fisheries during the 
period of the two ACF licences (July 29-30 and August 5-8) netted a harvest of 137,000 in a 
season which provided a total aboriginal sockeye catch of 252,000 to all 93 Fraser River First 
Nations. In comparison, there were no commercial Chinook or Early Stuart fisheries and only two 
commercial Summer run fisheries that netted a harvest of 49,000, while the marine and in-river 
recreation fisheries in total harvested only 16,000 sockeye. These numbers clearly establish that in 
a season where all fishing sectors experienced reduced fishing times, the aboriginal fisheries 
continued to receive significantly more fish than the non-aboriginal fisheries even though they werE 
unable to harvest the full amount of their pre-season allotment because of unforeseen changes to 
the run-size. 

40 It is also clear from Doug/as at para. 54 that the aboriginal right of priority to the fish does 
not include a right of priority in time to access the fish. Priority in time would give the aboriginal 
fisheries "an exclusive food, social and ceremonial fishery, regardless of need and abundance of 
stock", which "cannot be the intended result of Sparrow". 

41 The pre-season allotments under the DFO fishing plan gave priority to the aboriginal fisherie~ 
over the commercial and recreational fisheries. When the in-season circumstances changed, the 
aboriginal fisheries, along with the commercial and recreational fisheries, were required to share in 
the conservation measures imposed in order to maintain the fishing plan's escapement goals. The 
appellants' position that the aboriginal fisheries should not be subject to valid conservation 
measures until their pre-season allotment has been met would be contrary to the Sparrow test, a~ 
I understand it. Conservation takes priority over both aboriginal and non-aboriginal fishing 
allotments. Even in the face of mid-season exigent circumstances that required all fishing sectors 
to be closed, the limited aboriginal dry rack and ceremonial fisheries provided the aboriginal fishers 
with some priority. 

42 In summary, I am satisfied that after August 9, 1999, the closure of both aboriginal and 
non-aboriginal fisheries was justified on the basis of the DFO's honest belief in the significantly 
reduced numbers of returning Summer run sockeye, including the Chilco, that would prevent it 
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from meeting its escapement goals. In my view, these conservation measures did not ignore the 
aboriginal right of priority to the fish. That right remains subject to the priority of valid 
conservation objectives and was recognized through the limited aboriginal dry rack and 
ceremonial fisheries. I would not accede to this ground of appeal. 

(iii) Did the DFO conservation measures minimally infringe the appellants' 
right to fish? 

43 Assuming the closures were for valid conservation measures, the appellants maintain that 
closing the aboriginal fisheries after August 8, 1999, when the Summer run escapement goals 
were exceeded, did not satisfy the Crown's duty of minimal infringement of the appellants' 
constitutional right to fish. Again, this argument ignores the contextual basis upon which the 
closures were imposed. 

44 The significant downgrade in the run-size, even with the Chilco error, required immediate 
action in order to protect the stock. All fishing sectors had to share in the closures that became 
necessary because of conservation concerns. In R. v. Lefthand, 2007 ABCA 206, leave to appeal 
to S.C.c. refused, [2007] S.C.C.A. No. 468, 32250 (February 21, 2008), the court addressed the 
requirement for minimal infringement of the aboriginal right to fish when implementing 
conservation measures. At para. 141, Slatter J.A. stated: 

The analysis of whether the impairment of the aboriginal right is minimal cannot be 
conducted in isolation from the "valid legislative objective." The two must be balanced. 
What the inquiry seeks is the minimal infringement that will still leave room for some 
level of achievement of the objective. 

45 The management of migrating fish cannot be undertaken in hindsight. I am satisfied the 
closures were reasonable and necessary at the time the decision to impose them was made. Even 
though the scheduled aboriginal fisheries for August were cancelled after August 8, 1999, I am 
satisfied that infringement of the appellants' right to fish was minimal as there remained ongoing, 
albeit limited, ceremonial and dry rack fishing. I would not accede to this ground of appeal. 

(iv) Did the DFO meet its obligation of consultation and accommodation with 
the appellants? 

46 The DFO's duty to consult must be considered in conjunction with Its duty to accommodate 
where the infringement of a constitutional right is admitted. 

47 The appellants submit the DFO had a duty to individually consult with the Cheam because 
the needs of each watershed First Nation are distinct and unique. Relying on Halfway River First 
Nation v. British Columbia (Ministry of Forests), 1999 BCCA 470, 64 B.C.L.R. (3d) 206, they 
state the duty to consult, especially in the circumstances of an admitted rights infringement, 
includes a duty to integrate the concerns of the aboriginal fishers, where pOSSible, into a proposed 
plan of action. They state the plan of action may Include compensatory measures that are 
monetary or non-monetary. They provide an example of non-monetary compensation being an 
Increased allotment of Summer run stock as compensation for their lost harvesting opportunities 
in the earlier Chinook and Early Stuart runs. The appellants contend that in the absence of a 
specific consultation policy or program, the DFO is not motivated to reach an accommodation with 
the aboriginal interests. 

48 The Crown relies on the trial judge's findings and the comments in Douglas at para. 40, 
that its bilateral meetings with the watershed First Nations were adequate and that in urgent 
circumstances the duty to consult may have to be modified in order to Implement reasonable and 
necessary conservation measures. The Crown also relies on Its existing model for consultation that 
includes the exchange of information, the opportunity for the affected aboriginal community to 
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consider the Information and provide feedback, discussion around the information and the 
proposed course of action, and providing the decision and the rationale for the decision. The 
Crown further submits the DFO met its duty to accommodate the aboriginal interest by balancing 
its significant concerns over escapement levels that threatened the future of the stock, with the 
provision of some harvesting opportunities to all fishing sectors inciuding the aboriginal fishers 
who received priority. 

49 As with the other factors in the justification analysis, the duty to consult is subject to a 
contextual analysis. 

50 At the heart of the appellants' submissions is their assertion that the DFO has a duty to 
accommodate their interests even in the face of reasonable and necessary conservation 
measures, by reducing escapement levels or increasing their fishing opportunities in order to 
ensure their constitutional right to fish for food, social and ceremonial needs. They state the 
honour of the Crown Is not met if the DFO fails to accommodate or integrate their interests into its 
revised in-season fishing plan when faced with run-size downgrades. They submit that such 
accommodation would be more readily achieved if the DFO's model of consultation was expanded 
to inciude consultation with each First Nation. 

51 The duty to consult begins with the exchange of relevant information with the First Nations 
regarding the proposed infringement and continues with the objective of ensuring "that their 
representations are seriously considered and, wherever possible, demonstrably integrated into the 
proposed plan of action" (Halfway River at para. 160). In this case, however, the Cheam's only 
position was to insist that they were entitled to continue fishing until their fishing needs were met, 
regardless of the conservation concerns for the stock. This was not, in my view, a reasonable 
position from which to engage in meaningful consultation. The duty to exercise good faith in the 
consultation process Is a reciprocal one. 

52 Correspondingly, the DFO had a duty to consider how the infringement of the appellants' 
fishing rights might be accommodated. As was noted in Mikisew Cree First Nation v. Canada 
(Minister of Canadian Heritage), [2005] 3 S.C.R. 388, 2005 SCC 69 at para. 54, the duty to 
accommodate will necessarily inciude a continuing duty to consult. Additional aboriginal fisheries 
during a typical Summer run might be a form of accommodation to make up for restrictions and 
ciosures due to reductions in the earlier Chinook and Early Stuart run-sizes. Had the Chilco error 
been identified during the fishing season, additional aboriginal harvesting opportunities might 
have been a reasonable form of accommodation. However, when the error was not Identified until 
the post-season analysis, accommodation was not possible outside the limited dry rack and 
ceremonial licenses. 

53 I have already stated that the appellants' Insistence on individual consultation with the 
Cheam First Nation was, In my view, impractical and not necessary for the DFO to satisfy its duty 
to consult. Nor do I adhere to the appellants' ciaim that the DFO had to consult with the Cheam in 
regard to every decision involving the management of the resource, particularly where exigent 
circumstances mandated an immediate action. 

54 The scope of the duty to consult was described in Lefthand at para. 40: 

There is also no duty to consult with respect to every minute decision made by 
government. If there has been adequate consultation with respect to a program or 
regime of regulation or development, that will satiSfy the constitutional requirement 
for consultation. It is not thereafter necessary to consult again with respect to every 
administrative decision made to implement that strategy: R. v. Douglas, 2007 BCCA 
265, at para. 42. That is so even if some particular decision arguably takes the 
program in a different direction or expands somewhat the parameters of the regime, 
so long as the new direction was fairly within the scope of the original consultation. 
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55 The duty to consult is ongoing where accommodation of the aboriginal interests is a realistic 
possibility. However, where exigent circumstances require the imposition of conservation 
measures that must be shared by all fisheries, accommodation may not be possible and thus 
ongoing consultation becomes meaningless. Based on the best information available at the 
material time, I am satisfied the DFO met its obligation to consult and where possible 
accommodate the aboriginal interests through the dry rack and ceremonial fisheries. I would not 
accede to this ground of appeal. 

{v)Consent 

56 The appellants contend that their consent is required before the DFO may impose closures 
on their aboriginal fisheries or effect in-season changes to the annual fishing plan that result in 
commercial and recreational fisheries having access to the fish before the aboriginal fishing needs 
have been met. 

57 This position conflicts with the existing jurisprudence that has been canvassed in the 
reasons on the appeals relating to the earlier runs. By this submission the appellants are 
advancing what is tantamount, in my view, to a right of veto over the DFO's task of managing the 
resource for the benefit of all user groups. I would not accede to this submission. 

(vi) Compensation 

58 The appellants submit that where accommodation through non-monetary methods cannot 
be achieved, monetary compensation is a reasonable form of accommodation. They state this is a 
legitimate form of accommodation where the infringement of the aboriginal right to fish occurs 
during a fishing season that fails to meet the aboriginal food, social and ceremonial fishing needs. 

59 Compensation for an infringement of an aboriginal right pre-supposes that the infringement 
amounts to an expropriation. Conservation measures to protect a resource do not, in my view, 
amount to an expropriation of an aboriginal right. The aboriginal right is not an absolute or 
exclusive right; it is subject to valid conservation measures that must be borne by all user groups. 
To find otherwise would be to ignore the descending order of priorities that was established in 
Sparrow. 

VI. CONCLUSION 

60 In the result, the appeals on the Summer run are dismissed. 

VII. OVERALL SUMMARY 

61 The application of the Sparrow justification test to the Crown's infringement of the 
appellants' constitutional right to fish for food, social and ceremonial purposes may be 
summarized as follows: 

1. The justification test involves a contextual analysis of the Sparrow factors. 

2. Conservation Is a valid legislative objective. The term includes the concepts of 
preservation and sustainabillty. The DFO is tasked with the management of 
the fish for the benefit of all user groups. That responsibility includes 
conservation of the fish. Closures and restrictions on commercial, recreational 
and ACF licences to ensure optimal escapement goals are valid conservation 
measures. 

3. The honour of the Crown is maintained by ensuring the aboriginal 
constitutional right of priority of allocation and access to the fish. That right of 
priority, however, is subject to valid conservation measures. 
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4, Where the DFO has pre-season knowledge of insufficient fish to meet the 
aboriginal food, social and ceremonial needs for the season, priority must be 
given to the ACF licences over the commercial and recreational fisheries until 
the aboriginal fishing needs have been met. 

5, Where the DFO acquires only in-season knowledge of insufficient fish to meet 
the aboriginal fishing needs that requires it to immediately impose valid 
conservation measures, the aboriginal right of priority to the fish will still be 
met, if possible, by restrictions in fishing times and fishing gear, In-season 
closures of aboriginal fisheries for valid conservation measures do not offend 
the aboriginal right of priority to the fish as their right does not include a right 
of priority in time, 

6, Valid conservation measures in the form of closures or restrictions to the ACF 
licenses do not offend the requirement for minimal infringement of the 
aboriginal right to fish, 

7, The duty to consult and, where possible, to accommodate the aboriginal 
interests, is an ongoing one, Consultation should occur at the outset of the 
process for developing the DFO's annual fishing plan, The level of consultation 
thereafter will vary with the circumstances that cause the infringement, 
Exigent or urgent circumstances will necessarily modify the extent of the 
consultation, Other models of consultation should be examined to encourage 
greater participation and more meaningful exchanges between the parties, 
However, both parties have a mutual obligation to engage In good faith 
discussions and advance reasonable positions if meaningful consultation Is to 
be achieved, 

8, The duty to accommodate the aboriginal interests is an integral part of the 
duty to consult. In the absence of meaningful consultation, reconciliation 
through accommodation will not be achieved, Accommodation may not be 
possible where exigent circumstances continue throughout the fishing season, 
In other circumstances the form of accommodation may vary and Include 
additional or increased aboriginal harvesting opportunities during larger run
sizes that are not subject to valid conservation measures, 

9, The DFO is not required to obtain the consent of the First Nations before 
imposing conservation measures or making changes to its annual fishing plan, 
Where possible, however, it has a duty to accommodate the aboriginal 
interests in such circumstances, 

10, The imposition of valid conservation measures does not amount to an 
expropriation of the aboriginal right to fish, There is no right to compensation 
for the imposition of valid conservation measures, The burden of valid 
conservation measures must be shared by all user groups, 

D,M, SMITH J, 

Count 

11 

Appellant 

Wayne Robert 
Douglas 

***** 

Appendix "A" 

Conviction 

Fishing without a 
licence - Aug, 15, 
1999 

Charge 

Section 26(1), 
Pacific Fishery 
Regulations 
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13 Sidney Trevor Fishing without a Section 26(1), 
Douglas licence - July 16, Pacific Fishery 

1999 Regulations 

14 Sidney Trevor Illegally in Section 33, 
Douglas possession of fish Fisheries Act 

- Aug. 4, 1999 

15 Kelly Ann Fishing without a Section 26(1), 
Douglas licence - Aug. 11, Pacific Fishery 

1999 Regulations 
James Leonard 
McKay 

16 Kelly Ann Illegally in Section 33, 
Douglas possession of fish Fisheries Act 

- Aug. 11, 1999 
James Leonard 
McKay 

33 Frederick Fishing without a Section 26(1), 
William Quipp licence - Aug. 11, Pacific Fishery 

1999 Regulations 

34 Frederick Illegally in Section 33, 
William Quipp possession of fish Fisheries Act 

- Aug. 15, 1999 

cp/e/qlrds/qlprp/qlbrl/qlaxw/qlhcs/qlrxg 
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Indexed as: 

R. v. Gladstone 

Donald Gladstone and William Gladstone, appellants; 
v. 

Her Majesty The Queen, respondent, and 
The Attorney General of British Columbia, the Attorney General 

for Alberta, the Fisheries Council of British Columbia, the 
British Columbia Fisheries Survival Coalition and the British 

Columbia Wildlife Federation, the First Nations Summit, 
Delgamuukw et al., Howard Pamajewon, Roger lones, Arnold 

Gardner, lack Pitchenese and Allan Gardner, interveners. 

[1996] 2 S.C.R. 723 

[1996] S.c.]. No. 79 

File No.: 23801. 

Supreme Court of Canada 

1995: November 27[ 28[ 29/ 1996: August 21. 

Present: Lamer C.l. and La Forest, L'Heureux-Dube, Sopinka, 
Gonthier, Cory, McLachlin, Iacobucci and Major ll. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

Constitutional law - Aboriginal rights - Natives approaching buyer with sample of fish product to 
determine if "interested"in buying - Regulations requiring specific licence for harvesting and sale 
of fish product - Natives not having proper licence to sell fish product - Evidence indicating large 
scale trade in fish product prior to contact with Europeans - Whether an aboriginal right to 
harvest and trade in fish product - Whether the aboriginal right extinguished - Whether 
aboriginal right infringed by regulations - Whether any infringement justified - Constitution Act, 
1982, S5. 35(1), 52 - Fisheries Act, R.S.C. 1970, c. F-14, s. 61(1) - Pacific Herring Fishery 
Regulations, SOR/84-324, s. (3). 

Commercial law - Attempt to sell - Natives approaching buyer with sample of fish product to 
determine if "interested" in buying - Whether conduct amounting to attempt to sell. 

The accused were charged under s. 61(1) of the Fisheries Act with attempting to sell herring 
spawn on kelp caught without the proper licence contrary to s. 20(3) of the Pacific Herring Fishery 
Regulations. They had shipped a large quantity to the Vancouver area and approached a fish 
dealer with a sample to see If he was "interested". One of the accused, on arrest, produced an 
Indian food fish licence permitting him to harvest 500 pounds. The Supreme Court of British 
Columbia and the Court of Appeal upheld the convictions. The constitutional question before this 
Court questioned whether s. 20(3) of the Pacific Herring Fishery Regulations was of no force or 
effect in the circumstances, in virtue of s. 52 of the Constitution Act, 1982, by reason of the 
aboriginal rights within the meaning of s. 35(1) of the Constitution Act, 1982. Also raised was the 
sufficiency of their actions to constitute an attempt to sell in law. 

Held (La Forest J. dissenting): The appeal should be allowed. 

Whether an Attempt to Sell 
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Per Lamer C,J. and La Forest, L'Heureux-Dube, Sopinka, Gonthier, Cory, McLachlin, Iacobucci and 
Major JJ.: The accused attempted to sell herring spawn on kelp. Shipping it to the Vancouver 
area, taking a sample to the fish merchant and specifically asking him if he was "interested" had 
sufficient proximity to the acts necessary to complete the offence of selling herring spawn on kelp 
to move those actions beyond mere preparation to an actual attempt. 

The Aboriginal Right 

Per Lamer c.J. and Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: To be recognized as an 
aboriginal right an activity must be an element of a practice, custom or tradition integral to the 
distinctive culture of the aboriginal group claiming that right. The first step is the determination of 
the precise nature of the claim being made, taking into account such factors as the nature of the 
action allegedly taken pursuant to an aboriginal right, the government regulation allegedly 
infringing the right, and the practice, custom or tradition allegedly establishing the right. 

The regulations under which the accused were charged prohibited all sale or trade in herring 
spawn on kelp without a particular licence. The exchange of herring spawn on kelp for money or 
other goods was to an extent a central, significant and defining feature of the culture of the 
Heiltsuk prior to contact and best characterized as commercial. This exchange and trade was an 
integral part of the distinctive culture of the Heiltsuk prior to contact. 

To merit constitutional protection, a practice, custom or tradition which is integral to the 
aboriginal community must be shown to have continuity with the practices, customs or traditions 
which existed prior to contact. The evidence satisfied this requirement. The commercial trade in 
herring spawn on kelp was an integral part of the distinctive culture of the Heiltsuk prior to 
contact and was not incidental to social or ceremonial activities. An aboriginal right to trade 
herring spawn on kelp on a commercial basis was established. 

Per L'Heureux-Dube J.: Section 35(1) must be given a generous, large and liberal interpretation 
and uncertainties, ambiguities or doubts should be resolved in favour of the natives. Further, 
aboriginal rights must be construed in light of the special trust relationship and the responsibility 
of the Crown vis-a-vis aboriginal people. Finally, but most Significantly, aboriginal rights protected 
under s. 35(1) have to be viewed in the context of the specific history and culture of the native 
society and with regard to native perspective on the meaning of the rights asserted. 

The "frozen right" approach focusing on aboriginal practices should not be adopted. Instead, the 
definition of aboriginal rights should refer to the notion of "integral part of distinctive aboriginal 
culture" and should "permit the evolution of aboriginal rights over time". Case law on treaty and 
aboriginal rights relating to trade supports the making of a distinction between the sale, trade and 
barter of fish for, on the one hand, livelihood, support and sustenance purposes and for, on the 
other, purely commercial purposes. The delineation of aboriginal rights must be viewed on a 
continuum. 

The aboriginal right at issue falls on the part of the spectrum relating to the sale, trade and barter 
of fish for commercial purposes, not on the part dealing with livelihood, support and sustenance 
purposes. The legislative provision under constitutional challenge was aimed at both commercial 
and non-commercial sale, trade and barter of herring spawn on kelp. The sale, trade and barter of 
fish for commercial purposes was sufficiently significant and fundamental to the culture and social 
organization of the Heiltsuk for a substantial continuous period of time to have formed an integral 
part of their culture. Consequently, the criteria regarding the characterization of aboriginal rights 
protected under s. 35(1) of the Constitution Act, 1982 are met in this case. 

Per McLachlin J.: Evidence of an established trading network was clear in this case. The Heiltsuk 
derived their sustenance from trade derived from herring spawn on kelp; they relied on trade to 
supply them with the necessaries of life, principally other food products .. An aboriginal right 
therefore existed. 
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Per La Forest J. (dissenting): The trial judge's findings of fact are to the effect that the Heiltsuk 
had been engaged in the bartering and trading of herring spawn on kelp prior to contact and that 
these activities, at times, involved very large quantities of fish. These activities had special 
significance to the Heiltsuk in that the Heiltsuk engaged in such trading activities on the basis that 
they valued sharing resources with other bands who did not have access to that resource. That 
special significance made bartering and trading in herring spawn on kelp a part of their distinctive 
culture. Therefore, the Heiltsuk did have an aboriginal right to barter and trade herring spawn on 
kelp to a certain degree. Without that special significance to the Heiltsuk, it cannot be said, based 
on the trial judge's findings of fact, that such activity constitutes an integral part of their 
distinctive culture and thus any trading and bartering not done in that context cannot in any way 
be said to form an integral part of the distinctive culture of the Heiltsuk society. The appellants' 
activities, which, the trial judge found, were done in a completely different context, accordingly 
did not form an integral part of the distinctive culture of the Heiltsuk and the aboriginal rights of 
the Heiltsuk were therefore not infringed. 

Extinguishment 

Per Lamer c.J. and Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: The intention to extinguish 
an aboriginal right must be clear and plain. The varying regulatory schemes affecting the herring 
spawn on kelp harvest did not express a clear and plain intention to eliminate the aboriginal right. 
The regulations may have failed to recognize the aboriginal right and to give it special protection 
but they never prohibited aboriginal people from obtaining licences to fish commercially. More 
importantly, the government has, at various times, given preferences to aboriginal commercial 
fishing. Finally, the Regulation relied upon in arguing for extinguishment was of an entirely 
different nature than the document relied on for a finding of extinguishment in R. v. Horseman. 

Per L'Heureux-Dube J.: As regards the issues of extinguishment and prima facie infringement, the 
reasons and conclusions of Lamer c.J. were agreed with for the most part. The Helltsuk's 
aboriginal right to sale, trade and barter herring spawn on kelp for commercial purposes has not 
been extinguished by a "clear and plain intention" of the Sovereign. The approach where the 
aboriginal right is considered extinguished when it and the activities contemplated by the 
legislation cannot co-exist is irreconcilable with the "clear and plain intention" test favoured in 
Canada. The legislation was not sufficient to extinguish the aboriginal right to sell, trade and 
barter fish for commercial purposes. It merely regulates aboriginal activities and does not amount 
to extinguishment. 

Per McLachlin J.: Order in Council P.C. 2539 did not extinguish the aboriginal right of the Heiltsuk 
people to use herring spawn on kelp as a source of sustenance. It did not manifest the necessary 
"clear and plain" intention. Their most likely purpose was to conserve. A measure aimed at 
conservation of a resource is not inconsistent with a recognition of an aboriginal right to make use 
of that resource. Indeed, there was no evidence that the measure was intended to relate to the 
aboriginal right at all. 

Per La Forest J. (dissenting): The Sparrow decision only stands for the proposition that the Crown 
had not expressed a clear and plain intention to extinguish aboriginal rights regarding fishing for 
food, Including social and ceremonial purposes. Order-in-Council P.c. 2539, which put in place 
restrictions on the native exploitation of this fishery, evinced a clear and plain intention on the 
part of the Crown to extinguish aboriginal rights relating to commercial fisheries in British 
Columbia -- should they ever have eXisted. The Crown specifically chose to translate aboriginal 
practices into statutory rights and expressly decided to limit the scope of these rights. Aboriginal 
rights relating to practices that were specifically excluded were thereby extinguished. 

Prima Facie Infringement 

Per Lamer C.J. and Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: The Sparrow test for 
determining whether the government has infringed aboriginal rights involves (1) asking whether 
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the legislation has the effect of Interfering with an existing aboriginal right and (2) determining 
whether the limitation (I) was unreasonable, (ii) imposed undue hardship, (iii) denied the right 
holders their preferred means of exercising that right. The test is partly determined by the factual 
context; in this case, the test must be applied not simply to s. 20(3) of the Pacific Herring Fishery 
Regulations but also to the other aspects of the regulatory scheme. Simply because one of those 
questions is answered in the negative will not prohibit a finding by a court that a prima facie 
infringement has taken place; it will just be one factor for a court to consider in its determination 
of whether there has been a prima facie Infringement. 

The government's scheme for regulating the herring spawn on kelp fishery can be divided into 
four constituent parts: (1) the government determines the amount of the herring stock that will 
be harvested in a given year; (2) the government allots the herring stock to the different herring 
fisheries (herring roe, herring spawn on kelp and other herring fisheries); (3) the government 
allots the herring spawn on kelp fishery to various user groups (commercial users and the Indian 
food fishery); and (4) the government allots the commercial herring spawn on kelp licences. The 
appellants demonstrated a prima facie interference with their aboriginal rights. Prior to contact, 
the Heiltsuk could harvest herring spawn on kelp to the extent they themselves desired. Under 
the regulatory scheme they can harvest for commercial purposes only to the limited extent 
allowed by the government. 

Per L'Heureux-Dube J.: Section 20(3) of the Pacific Herring Fishery Regulations directly conflicts, 
both by its object and by its effects, with native sale, trade and barter of herring spawn on kelp 
on a commercial basis and so violates the aboriginal right. This right has never been extinguished 
by a clear and plain intention of the Sovereign. Although in agreement with Lamer C.J. on the 
issue, the relatively low burden on the claimant of the right to demonstrate infringement on the 
face of the legislation was emphasized. Here, the appellants overwhelmingly discharged their 
burden in that regard. 

Per McLachlin J.: An aboriginal person must establish a prima facie right to engage in the 
prohibited conduct at issue. The Crown may rebut the inference of infringement if It can 
demonstrate that the regulatory scheme, viewed as a whole, accommodates the collective 
aboriginal right in question. The Heiltsuk have a right to harvest and sell herring spawn on kelp 
for the purpose of sustenance and this right was evidently denied by the regulation under which 
the appellants stand charged. Thus, the first requirement of the test is met. 

The evidence did not disclose whether the licence issued to the Heiltsuk was sufficient to satisfy 
their aboriginal right to sell herring spawn on kelp for sustenance. The case should be referred for 
a new trial so that this case can be resolved. 

Justification 

Per Lamer c.J. and Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: Justification of 
infringements of aboriginal rights involves a two-part test. The government must demonstrate 
that: (1) it was acting pursuant to a valid legislative objective; and (2) its actions were consistent 
with its fiduciary duty towards aboriginal peoples. 

Where the aboriginal right Is internally limited, so that it Is clear when that right has been 
satisfied and other users can be allowed to participate In the fishery, the notion of priority, as 
articulated in Sparrow, makes sense. Sparrow did not contemplate situations other than that 
where the aboriginal right was internally limited. Where the aboriginal right has no internal 
limitation, however, the notion of priority, as articulated in Sparrow, would mean that an 
aboriginal right would become an exclusive one. Where the aboriginal right has no internal 
limitation, the doctrine of priority requires that the government demonstrate that it has taken the 
existence of aboriginal rights into account in allocating the resource and allocated the resource in 
a manner respectful of the fact that those rights have priority over the exploitation of the fishery 
by other users. This right is at once both procedural and substantive; at the stage of justification 
the government must demonstrate both that the process by which it allocated the resource, and 
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the actual allocation of the resource which results from that process, reflect the prior interest of 
aboriginal rights holders in the fishery. The content of this priority -- something less than 
exclusivity but which nonetheless gives priority to the aboriginal right -- must remain somewhat 
vague pending consideration of the government's actions in specific cases. 

Unlike Sparrow, which considered only the justifiability of conservation objectives, this case raises 
the question of whether other government objectives will justify limitations on aboriginal rights. 
The regulatory scheme at issue in this case -- the allocation of herring spawn on kelp -- does not 
involve conservation concerns: it makes no difference in terms of conservation who is allowed to 
catch the fish. 

The purposes underlying aboriginal rights must inform not only the definition of the rights but also 
the identification of those limits on the rights which are justifiable. Because distinctive aboriginal 
societies exist within, and are a part of, a broader social, political and economic community, over 
which the Crown is sovereign, there are circumstances in which, in order to pursue objectives of 
compelling and substantial importance to that community as a whole (taking into account the fact 
that aboriginal societies are a part of that community), some limitation of those rights will be 
justifiable. Aboriginal rights are a necessary part of the reconciliation of aboriginal societies with 
the broader political community of which they are parti limits placed on those rights are, where 
the objectives furthered by those limits are of sufficient importance to the broader community as 
a whole, equally a necessary part of that reconciliation. With regards to the distribution of the 
fisheries resource after conservation goals have been met, objectives such as the pursuit of 
economic and regional fairness, and the recognition of the historical reliance upon, and 
participation in, the fishery by non-aboriginal groups, are the type of objectives which can (at 
least in the right circumstances) satisfy this standard. In the right circumstances, such objectives 
are in the interest of all Canadians and, more importantly, the reconciliation of aboriginal societies 
with the rest of Canadian society may well depend on their successful attainment. 

The evidence and testimony presented in this case was insufficient for the Court to determine 
whether the government's regulatory scheme was justified. 

Per L'Heureux-Dube J.: There was insufficient evidence to rule on the question of justification. 
Lamer c.J.'s comments on this Issue, and particularly as regards the doctrine of priority and the 
decision in Jack v. The Queen were agreed with. 

Per McLachlin J.: It was not necessary to reach the issue of justification. The question of whether 
such an infringement were justified should be decided at a new trial. 
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54 In Sparrow, Dickson c.J. and La Forest J. articulated a two-part test for determining 
whether government actions infringing aboriginal rights can be justified. First, the government 
must demonstrate that it was acting pursuant to a valid legislative objective (at p. 1113): 

Here the court would inquire into whether the objective of Parliament in authorizing 
the department to enact regulations regarding fisheries is valid. The objective of the 
department in setting out the particular regulations would also be scrutinized. An 
objective aimed at preserving s. 35(1) rights by conserving and managing a natural 
resource, for example, would be valid. Also valid would be objectives purporting to 
prevent the exercise of s. 35(1) rights that would cause harm to the general populace 
or to aboriginal peoples themselves, or other objectives found to be compelling and 
substantial. 

Second, the government must demonstrate that its actions are consistent with the fiduciary duty 
of the government towards aboriginal peoples. This means, Dickson C.J. and La Forest J. held, 
that the government must demonstrate that it has given the aboriginal fishery priority in a 
manner consistent with this Court's decision in Jack v. The Queen, [1980]1 S.C.R. 294, at p. 313, 
where Dickson J. (as he then was) held that the correct order of priority in the fisheries is "(i) 
conservation; (ii) Indian fishing; (iIi) non-Indian commercial fishing; or (iv) non-Indian sports 
fishing". Dickson C.J. and La Forest J. elaborated this priority requirement as follows, at p. 1116: 

While the detailed allocation of maritime resources is a task that must be left to those 
having expertise in the area, the Indians' food requirements must be met first when 
that allocation is established. The significance of giving the aboriginal right to fish for 
food top priority can be described as follows. If, in a given year, conservation needs 
required a reduction in the number of fish to be caught such that the number equalled 
the number required for food by the Indians, then all the fish available after 
conservation would go to the Indians according to the constitutional nature of their 
fishing right. If, more realistically, there were still fish after the Indian food 
requirements were met, then the brunt of conservation measures would be borne by 
the practices of sport fishing and commercial fishing. 

55 Dickson C,J. and La Forest J. also held at p. 1119 that the Crown's fiduciary duty to 
aboriginal peoples would require the Court to ask, at the justification stage, such further 
questions as: 

... whether there has been as little Infringement as possible in order to effect the 
desired result; whether, In a situation of expropriation, fair compensation is available; 
and, whether the aboriginal group in question has been consulted with respect to the 
conservation measures being implemented .... 

We would not wish to set out an exhaustive list of the factors to be considered in 
the assessment of justification. Suffice it to say that recognition and affirmation 
requires sensitivity to and respect for the rights of aboriginal peoples on behalf of the 
government, courts and indeed all Canadians. 
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73 Aboriginal rights are recognized and affirmed by s. 35(1) in order to reconcile the existence 
of distinctive aboriginal societies prior to the arrival of Europeans in North America with the 
assertion of Crown sovereignty over that territory; they are the means by which the critical and 
integral aspects of those societies are maintained. Because, however, distinctive aboriginal 
societies exist within, and are a part of, a broader social, political and economic community, over 
which the Crown is sovereign, there are circumstances in which, in order to pursue objectives of 
compelling and substantial importance to that community as a whole (taking into account the fact 
that aboriginal societies are a part of that community), some limitation of those rights will be 
justifiable. Aboriginal rights are a necessary part of the reconciliation of aboriginal societies with 
the broader political community of which they are part; limits placed on those rights are, where 
the objectives furthered by those limits are of sufficient importance to the broader community as 
a whole, equally a necessary part of that reconciliation. 
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Present: Laskin C.J. and Martland, Judson, Ritchie, Spence, 
Pigeon, Dickson, 8eetz and de Grandpre JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

Indians - Shooting deer during closed season - Applicability of provincial game laws to non
treaty Indians hunting off reserve on unoccupied Crown land - Wildlife Act, 1966 (B.C.). c. 55, s. 
4(1)(c) - Indian Act, R.S.C. 1970, c. 1-6, s. 88. 

While hunting for food during the closed season, the appellants, members of the Penticton Indian 
Band killed four deer. They lacked permits, available to them under the Wildlife Act, 1966 (B.C.), 
c. 55, for hunting during the closed season. The hunting took place upon unoccupied Crown land 
which is the traditional hunting ground of the Penticton Indian Band. Appellants were convicted 
before a provincial court judge on a charge laid under s. 4(1)(c) of the Wildlife Act of unlawfully 
killing big game during the closed season. Appeals to the County Court succeeded on the ground 
that Indian hunting rights fell within the protection of the Royal Proclamation, 1763, and thereby 
immunized Indians from the reach of the Wildlife Act while hunting for food on unoccupied Crown 
land. On further appeal the British Columbia Court of Appeal the convictions were restored. 
Robertson J.A., who delivered the judgment of the Court, was of the view that s. 88 of the Indian 
Act, R.S.C. 1970, c. 1-6, made provincial laws of general application, among which he numbered 
the Wildlife Act, applicable to Indians. 

Held: The appeals should be dismissed. 

The Court of Appeal was not asked to decide nor did it decide, whether aboriginal hunting rights 
were or could be expropriated without compensation. The argument that absence of 
compensation supported the proposition that there had been no loss or regulation of rights was 
not accepted. Most legislation imposing; negative prohibitions affects previously enjoyed rights in 
ways not deemed compensatory. The Wildlife Act illustrates the pOint. It is aimed at wildlife 
management and to that end it regulates the time, place, and manner of hunting game. It is not 
directed to the acquisition of property. 

The constitutional issue as to the nature of aboriginal title, if any, in respect of lands in British 
Columbia, the further question as to whether it had been extinguished, and the force of the Royal 
Proclamation of 1763 were not directly placed in issue by the appellants and accordingly were not 
determined in this appeal. 

1. Laws of General Application. There are two indicia by which to discuss whether or not a 
provincial enactment is a law of general application. It is necessary to look first to the territorial 
reach of the Act. If the Act does not extend uniformly throughout the territory, the inquiry is at an 
end and the question is answered in the negative. If the law does extend uniformly throughout 
the jurisdiction the intention and effects of the enactment need to be considered. The law must 
not be "in relation to" one class of citizens in object and purpose. The fact that a law may have 
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graver consequence to one person than to another does not, on that account alone, make the law 
other than of general application. The line is crossed when an enactment impairs the status or 
capacity of a particular group. 

Applying these criteria to the present case, there is no doubt that the Wildlife Act has a uniform 
territorial operation. Similarly it is clear that in object and purpose the Act is not aimed at Indians. 

However abundant the right of Indians to hunt and to fish, there can be no doubt that such right 
is subject to regulation and curtailment by the appropriate legislative authority. Section 88 of the 
Indian Act appears to be plain in purpose and effect. In the absence of treaty protection or 
statutory protection Indians are brought within provincial regulatory legislation. 

2. Referential Incorporation. There is in the legal literature a juridical controversy respecting 
whether s. 88 referentially incorporates provincial laws of general application or whether such 
laws apply to Indians ex proprio vigore. On either view of this issue the appellants must fail: (a) If 
the provisions of the Wildlife Act are referentially incorporated by s. 88 of the Indian Act, 
appellants, in order to succeed, would have the burden of demonstrating inconsistency or 
duplication with the Indian Act or any order, rule, regulation or by-law made thereunder. That 
burden had not been discharged and, having regard to the terms of the Wildlife Act, manifestly 
could not have been discharged. Accordingly, such provisions take effect as federal legislation in 
accordance with their terms. (b) If s. 88 does not referentially incorporate the Wildlife Act, the 
only question is whether the Act is a law of general application. Since that proposition has not 
been here negatived, the enactment would apply to Indians ex proprio vigore. It was, therefore, 
immaterial to the present appeals whether s. 88 takes effect by way of referential incorporation or 
not. In either case, these appeals must fail. 
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R. v. George, [1966] S.C.R. 267; Cardinal v. The Attorney General of Alberta, [1974] S.C.R. 695; 
R. v. Martin (1917), 41 O.L.R. 79, applied; R. v. White and Bob (1965), 52 D.L.R. (2d) 481, 
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against conviction of an offence contrary to s. 4(1)(c) of the Wildlife Act, 1966 (B.C.), c. 55. 
Appeals dismissed. 

D. Sanders, for the appellants. 
C.C. Locke, Q.C., and N.J. Prelypchan, for the respondent. 

Solicitor for the appellants: Douglas Sanders, Victoria. 
Solicitor for the respondent: Attorney-General of British Columbia. 

http://autolink.quicklaw.comlQF /qf.php?qlink=NlksFT%2B7 Aq W3tJll%2Ba1 %2FOW2t... 2010-02-26 



R. v. Lefthand, [2007] 4 C.N.L.R. 281 

Indexed as: 

R. v. Lefthand 

Her Majesty The Queen (Appellant) 
v. 

Ezra Elliott Lefthand (Respondent) 
Her Majesty The Queen (Respondent) 

v. 
Edward Joseph Eagle Child (Appellant) 

[2007] 4 C.N.L.R. 281 

Dockets: 0501-0334-A and 0501-0125-A 

Calgary Registry 

Alberta Court of Appeal 

Slatter, Watson and Conrad JJ.A. 

June 26, 2007. 

Page lof6 

The respondent L and the appellant EC are both Indians entitled to the benefits of Treaty 7. In 
2001, L was charged with fishing with live bait in an area where a bait ban was in place. L was 
convicted by the Provincial Court ([2004) 2 C.N.L.R. 170); his appeal to the summary conviction 
appeal court was successful ([2006) 2 C.N.L.R. 209). EC was charged with fishing in a closed 
area. EC was convicted by the Provincial Court (2004 ABPC 111); his appeal to the summary 
conviction appeal court was unsuccessful (2005 ABQB 275). Both admitted fishing in breach of the 
regulations. Treaty 7 protects only the right of "hunting", and does not mention "fishing". The 
agreed statements of facts confirm that Aboriginal fishing is not common today either. 
Nevertheless, the Crown has admitted, for the purposes of these prosecutions, that Land EC 
enjoy a treaty right to fish. 

L was fishing with live bait for food where only catch and release fishing was allowed. There were 
other bodies of water in the vicinity open to fishing at the time, and some were open to bait 
fishing. The bait ban was first put in place in 1987, and had been confirmed during a 1997 review 
of fisheries management In the area. The bait ban was part of a management plan to maintain 
threshold levels of bull trout. L called no evidence of the historic fishing practices of Treaty 7 
Indians, or the importance of fishing to his culture. 

EC was fishing for food during the closed season for rainbow trout, an introduced species. The 
closure was a response to conservation concerns about the new population of rainbow trout in 
that river. There was no consultation with anyone before the closure. There were numerous other 
lakes and rivers open for fishing in the Treaty 7 area at the time of the offence, including waters 
stocked with rainbow trout. Since rainbow trout are not native to the area, there cannot have 
been any traditional Aboriginal rainbow trout fishery. There was no evidence of whether and to 
what extent the closing of that area affected EC's right to fish, and whether it created any undue 
hardship. 

Held: Crown appeal allowed in L; EC's appeal dismissed. 

per Slatter J .A. 
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1. The findings of fact by the trial judges are entitled to deference, and will only 
be overturned for palpable and overriding error. Findings on mixed questions 
of fact and law are also entitled to deference. The existence, scope, and 
nature of Aboriginal rights, and whether there is justification for any breach, 
are questions of law, with the standard of review of correctness. 

2. As is common in cases where Aboriginal hunting and fishing rights are 
concerned, this case involved a collateral attack on the validity of the 
regulations. Instead of mounting a direct challenge to the validity of the 
regulations, the defendants elected to disobey the regulations, and fish as 
they chose. When they were charged, they raised as a defence that the 
regulations were invalid, and presumably void, so that they were entitled to 
an acquittal. Collateral attack of game regulations by the assertion of 
Aboriginal rights has to date been accepted by the courts. 

3. Allowing collateral attacks create unsatisfactory situations, especially where 
conservation of threatened species is concerned. If a regulation is attacked 
directly, the regulators will know that the regime is challenged. They can 
examine the challenge, and perhaps replace the regime with an acceptable 
one, or consult with interested parties and modify the approach taken. In the 
interim, they can take steps to ensure that the fish stock is not damaged 
while the legal process continues. Allowing collateral attack, on the other 
hand, so undermines regulatory intervention as to promote anarchy in the 
fishery. Criminal trials are not appropriate vehicles for assessing 
constitutionally protected civil rights, such as Aboriginal treaty rights. These 
issues require the civil process, with full disclosure, advance notice of 
evidence, documents and issues, and a careful consideration of competing 
policy factors. Aboriginal and treaty rights must clearly be subject to the rule 
of law. The only downside of disallowing collateral attack in these cases Is 
that an Aboriginal person may for some short time have to tolerate an 
infringement of a disputed Aboriginal right. 

4. However, in this case the Crown did not object to the collateral attack at trial, 
and the defence that the regulations are invalid must be considered. 

5. The defendants' argued that the regulations are invalid because of a failure to 
consult with the Aboriginal peoples affected by the regulations before they 
were adopted. The defendants were not allowed to collaterally attack the 
regulations based on inadequate consultation. The defendants did not 
establish the nature and extent of consultation Cif any), which would be 
proportional to the anticipated effect on the Aboriginal right In question. 
Further, the factual record in these appeals does not disclose any invalidating 
failure to consult. The appeals must accordingly be considered as if the 
regulations were validly enacted, and were in force. 

6. The main issue is whether the defendants have established a breach of an 
Aboriginal right to fish. The first stage of the analysis is to identify the source 
of the Aboriginal right in question. There are four possible sources of 
Aboriginal rights: pre-contact rights, treaties, enactments, and constitutional 
documents like the Natural Resources Transfer Agreement. 

7. All inherent pre-contact rights were surrendered to the Crown at the time 
Treaty 7 was signed and they were replaced with the rights in the treaty. 
There are no relevant statutes or regulations creating Aboriginal fishing 
rights. Section 12 of the Natural Resources Transfer Agreement has no 
bearing on these appeals. The Alberta Fishery Regulations, made pursuant to 
the federal Fisheries Act, R.5.C. 1985, F-14, are federal legislation. The 
Natural Resources Transfer Agreement does not affect the power of the 
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federal government to legislate in respect to fishing. These appeals must 
therefore be decided solely on the right in Treaty 7 to fish for food, which the 
Crown concedes is guaranteed in the treaty as part of the "right to hunt". 

8. Just because an Aboriginal or treaty right is identified does not mean that the 
right is unconditional and unlimited in scope. The Treaty 7 rights are 
specifically made "subject to regulation". According to R. v. Sparrow, [1990] 
3 C.N.L.R. 160 (S.C.C.), "[r]ights that are recognized and affirmed are not 
absolute," even though they are given "constitutional status and priority". 
Government regulation that infringes or denies Aboriginal rights must be 
justified. 

9. There are implied limitations on Aboriginal and treaty rights, such as 
conservation and safety. The significance of these implied limitations is that 
government regulations on these topics are not infringements of the right at 
alii they are implied limitations inherent in the rights. Thus they do not have 
to be justified as if they are breaches of the rights. 

10. In a treaty case, where the treaty right is expressly subject to regulation, 
the definition of the allowable scope of regulations must be done at this 
definitional stage. In Sparrow, the right was not expressly subject to any 
limitations, and so the challenged regulations were treated as a prima facie 
Infringement of the right. The validity of the regulations was reviewed at the 
justification stage, not at the stage of defining the scope of the right. Where 
the right is expressly subject to regulation, the enactment of regulations 
does not have a "negative effect", because that is an inherent limitation on 
the right. Accordingly, a greater amount of interference is allowed than 
where the right is not subject to any limitations. 

11. There is no inherent limit on the type of conservation measures that are 
allowed, although limits commonly placed on non-Aboriginal hunters do not 
automatically apply to Aboriginal hunters. Neither the courts nor the 
constitution are in any position to manage game stocks on a day-to-day 
basis. The responsibility for preserving game must remain with the 
government. The modern approach should be functional: it should focus on 
the "for food" aspect of the "right to hunt". The focus should be on (a) 
ensuring that there is some suitable, ample and reasonably accessible 
source for food available at all times of the year, especially at, but not 
limited to, a subsistence level, and (b) recognizing that the right to hunt for 
food is a communal, multi-generational right that must be given long-term 
protection, and thus must be managed. Regulations that meet this standard 
are constitutional. 

12. In determining the scope of treaty rights, the obvious starting point is the 
wording of the treaty. The actual practices of the Indians at the time, and 
the nature of the promises made during treaty negotiations are also 
relevant. The recognition of the Indians' "vocation of hunting" can only be 
determined by examining what they did. Treaty 7 simply protects hunting 
rights, and makes no mention of fishing. The Crown has admitted for the 
purposes of these proceedings that "hunting" includes "fishing". By the 
terms of the treaty, the fishing rights are therefore subject to regulation. 
The existence and permissible extent of such regulations must therefore be 
examined. Measures designed to conserve game stocks, protect public 
safety, and deal with the allocation of scarce resources were anticipated. 
Indians were expected to comply with hunting and fishing laws from the 
earliest times, although special concessions for Aboriginal subsistence 
hunters were negotiated from time to time. 

13. When assessing whether regulations are within the allowable scope of the 
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treaty, the following factors should be considered. First, are the regulations 
a part of a bona fide scheme of management and conservation of the game 
stocks? Second, are the regulations contrary to any express promises or 
covenants in the treaty or elsewhere? Third, Is there any evidence that the 
scheme has been structured in a way that discriminates against the 
Aboriginal fishery, and to what extent do the regulations give others priority 
to the game stocks? Fourth, are the regulations reasonable, in the sense 
that they are rational and proportional to the conservation objective? Fifth, 
what practical effect do the regulations actually have on the Indians' ability 
to exercise their right to hunt and feed themselves? These factors are all 
considered globally. 

14. With respect to the first factor, it has not been shown that the regulations 
are other than a bona fide scheme of management and conservation of the 
fish stocks. Secondly, no express treaty promises have been broken. The 
regulations do not offend the covenant for hunting and fishing "throughout 
the Tract", as there was fishing available in the immediate vicinity for that 
purpose. With respect to the third factor, there is no overt discrimination 
against Aboriginal fishers. No absolute priority or exclusivity need be given 
to Aboriginal fishers, so long as meaningful recognition is given to their 
rights. With respect to the fourth factor, the defendants were unable to show 
there was anything unscientific, unreasonable or overbroad about the 
regulations. The fifth and final portion of the test is to see what effect the 
regulations have, at a practical level, on the treaty right to hunt and fish for 
food. This overlaps with the "reasonableness" part of the test. The only 
evidence was that Treaty 7 Indians seldom fished. There was no evidence 
that the right to gather food was Interfered with by the regulations to any 
material extent. 

15. In summary, the challenged regulations are within the proviso for 
regulations found In Treaty 7. The regulations are a genuine conservation 
regime, and not overbroad. The regulations do not breach any specific 
covenant of the treaty, and are objectively reasonable. As a consequence 
the defendants have failed to show that the regulations breach any 
Aboriginal right at all, because their treaty rights are expressly made subject 
to regulations of this type. That alone is sufficient to dispose of these 
appeals. 

16. However, even if the treaty right to hunt is not subject to the regulations, 
the defendants have failed to show a prima facie infringement of the right, 
as they have not shown some unreasonableness, hardship or interference 
with their preferred way of exercising their rights. Neither L nor EC called 
any evidence on the effect the ban had on their ability to fish. 

17. However, assuming there was a breach of treaty rights, it is still open to the 
Crown to justify those infringements. The uncontradicted evidence was that 
the regulations were the least intrusive way of achieving the valid 
conservation objectives. They were reasonable in scope and content. There 
was no real priority given to non-Aboriginal fishers, but assuming there was, 
the allocation of resources was fair, and compatible with the fiduciary duties 
of the Crown. Consultation is just one factor in the justification analysis. 
There was ample opportunity for consultation in L, and the absence of 
consultation In EC was justified by the circumstances. Compensation was not 
suggested as a realistic alternative, and in any event it would be a right of 
the bands, not the defendants. Even if there were breaches shown, they 
were justified. 

per Conrad J .A. (concurring in the result) 
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1. Where it is alleged that a treaty right has been impacted, the claimant bears 
the burden of demonstrating that there is a prima facie infringement of the 
right. Such an infringement requires proof that the right is subject to 
something more than an Insignificant interference. The mere existence of a 
closed season is insufficient to show a prima facie infringement. Neither 
Treaty 7 nor the Natural Resources Transfer Agreement guarantees the right 
to fish in every waterway at all times. Given the lack of evidence on how the 
impugned regulations Impacted the defendants, and in light of the fact that 
there were, in both cases, numerous other lakes and rivers open for fishing at 
the time of the offences, nothing more than a modest burden has been placed 
on their rights, whatever the source of their right to fish. 

2. It is not necessary to consider the issue of whether appropriate consultation 
occurred in either case. Where the impugned government action Is already 
complete and the right being asserted is already established, consultation is 
appropriately considered under the justification portion of the infringement 
analysis. Given that the claimants have not demonstrated a prima facie 
infringement of their rights, it is not necessary to conSider possible 
justifications. Where, however, a lack of consultation is alleged before a prima 
facie infringement can be conclusively shown -- either because the 
government has not yet acted or because the right in question has not yet 
been established -- the court may nonetheless consider the breach of process 
rights alone. This modified approach Is particularly appropriate where the 
irreversible use of land is being proposed, as it allows the court to remedy a 
lack of consultation before the land in question becomes permanently altered. 
As neither of these cases involve the irreversible use of land, and both deal 
with regulations which have already been passed and a treaty right which has 
been admitted to apply, they are analogous to Sparrow and R. v. Badger, 
[1996] 2 C.N.L.R. 77 (S.C.C.), rather than to Mikisew Cree First Nation v. 
Canada (Minister of Canadian Heritage), [2006]1 C.N.L.R. 78 (S.C.c.) or 
Haida Nation v. British Columbia (Minister of Forests), [2005] 1 C.N.L.R. 72 
(S.C.C.). As a result, the issue of consultation is appropriately addressed at 
the justification stage of the two-part infringement analysis. 

3. The issue of collateral attack does not have to be decided in this case. Nor 
should it be decided, given that the parties did not make submissions on this 
point. In any event, it is incorrect to characterize the invocation of an 
Aboriginal or treaty right as a "collateral attack". Rather, it is a possible 
defence against prosecution, and, like all other defences in criminal 
proceedings, It is appropriately raised after a charge has been laid. This is 
analogous to an accused raising a Charter argument, and in both situations it 
is unreasonable to expect that an individual, prior to being charged, would 
have the interest or resources to challenge the impugned legislation. In 
addition, in most instances courts are unable to consider cases based on 
hypothetical facts and proposed legislation, and it is not until the rights of an 
individual are actually engaged by the state's action that the person has the 
legal ability to raise a challenge to the underlying legislation. The current 
system does require Aboriginal persons to follow the same fishing regulations 
as everyone else, or otherwise risk being charged with an offence. 

per Watson J.A. (concurring in the result) 

1. It is not necessary for the Court to address the question of collateral attack in 
this case inasmuch as no basis for the defendants' claims for exemption from 
the regulations has been shown. 
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2. For the reasons given by Slatter J.A., the defendants fail for lack of proof of 
the nature and extent of any right to fish for food, and for lack of proof of any 
infringement of any such right. Furthermore, the regulations can be justified 
should such be necessary, for the reasons given by Slatter J.A. The 
defendants failed to make out any basis for a conclusion that the regulations 
arose after a constitutionally inadequate performance of any duty to consult. 

Editor's Note: Application for leave to appeal to the Supreme Court of Canada was filed on 
September 21, 2007. 

M.D. Gates, Q.c., for the Department of Justice. 

A.D. Hunter, Q.c., for the respondent, Ezra Elliott Lefthand. 

K.R. McLeod, for the appellant, Edward Joseph Eagle Child. 
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3~ Part of the defence in these appeals is that the Variation Orders are invalid because of a 
failure to co~sult with the ~boriginal peoples affected by the Variation Orders before they were 
adopted. This argument fa.lls for several reasons. Firstly, on the facts In Lefthand It has not been 
shown that there was a failure to consult. In Eagle Child urgent circumstances excused the failure 
to c?nsult. Secondly, the defendants are not able to collaterally attack the Variation Orders due to 
a failure to consult. It is not therefore necessary to consider whether the concession in the agreed 
statements of facts that "the Fisheries Act, the Regulations and the Variation Order were properly 
pr~mulgated and enforceable at all times material to this charge" forecloses this argument. 
Thirdly, the nature and extent of the duty to consult is proportional to the nature and extent of 
t~e In.terest pote~tiall'y affected. The duty to consult Is, for example, greater where a foundational 
right IS being extinguished than where regulations touch on rights that are admittedly subject to 
reg~latlon: Consult~tlon is not an abstract concept, and arises only when necessary to maintain 
the Integrity of the Interest potentially affected. 

141 The analysis of whether tne impairment of the Aboriginal right Is minimal cannot be 
conducted in Isolation from the "valid legislative objective". The two must be balanced. What the 
inquiry seeks is the minimal Infringement that will stili leave room for some level of achievement 
of the objective. The Supreme Court of Canada has held that s.35 of the Charter does more than 
literally "recognize and affirm" Aboriginal rights, but it does not completely subordinate ail other 
valid social objectives to them. There may be cases where the achievement of the objective is so 
inconsistent with the Aboriginal right that the objective must be abandoned, or achieved through 
other measures. But generally there would be no pOint in Identifying a valid social objective if that 
objective must in every case be subordinated to accommodate an infringement that Is minimal, 
regardless of what that would mean to the achievement of the social objective. If that was the 
rule, one might as well just move to the minimal Impairment analysis first. 

142 In balancing the valid legislative objective with the degree of Impairment of the Aboriginal 
right, regard must be had to another of the Sparrow factors, the "special trust relationship and 
the responsibility of the government vis-a-vis aborlginals", a rule that Is often associated with the 
phrase "honour of the Crown". Where broader SOCial objectives conflict with the rights of the 
Aboriginal minority, the advantages to society as a whole cannot just override Aboriginal rights on 
the basis that the "greatest good to the greatest number" prevails. But as previously discussed, 
(supra, paras. 102 ff.) the government has not been stripped of Its power to balance competing 
social objectives. 
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161 I do not agree with Lefthand's submission that Mikisew Cree alters the analysis from 
Sparrow and Badger such that consultation ought to be considered outside of the two-part 
infringement analysis in every case. It is, in my view, significant that Mikisew Cree involved the 
proposed taking up of land -- that the court was asked to evaluate whether an action which had 
not yet occurred would infringe the applicants' treaty rights. The court held that, where a 
government action was still merely a proposal, it was appropriate to evaluate not only the 
potential implications of the anticipated project, but also the Crown's process for determining 
whether the project should proceed. This is distinguishable from situations where the Crown has 
already completed its substantive action, as was the case in both Sparrow and Badger where the 
laws alleged to infringe the rights of the claimants were already in force before the issue went to 
court. 

162 Where the Crown has failed to consult but has not yet completed its course of action, the 
court may attempt to remedy a breach of process rights by ordering that meaningful consultation 
occurs prior to implementation of the government proposal. In contrast, such a remedy is often 
not available when a court is considering a completed course of action as, in many instances, 
harm will already have been done. Thus, in the case of Mikisew Cree, the court was able to quash 
approval for the proposed road and direct that meaningful consultation with the effected 
Aboriginal peoples occur prior to the project proceeding. Such a remedy would not have been 
possible if the road were already in place by the time the consultation issue was raised in court. 

163 My conclusion that this point of difference is significant is supported by the reasons in 
Mikisew Cree. There, the Supreme Court of Canada emphasized throughout the judgment that 
"[a]t this stage the winter Is no more than a contemplated change of use" (Mikisew at para. 44) 
[emphasis added]. Significantly, the court referenced the importance of this temporal element 
immediately prior to suggesting that modification to the Sparrow framework was appropriate "[w] 
here, as here, the Court is dealing with a proposed taking up' it is not correct (even If it is 
concluded that the proposed measure if implemented would infringe the treaty hunting and 
trapping rights) to move directly to a Sparrow analysis" (Mikisew Cree at para. 59) [emphasis in 
original]. 

164 The importance of considering procedural rights in advance of substantive rights in cases 
where meaningful consultation can be effectively ordered was also demonstrated in Haida Nation. 
In that case, the Haida people claimed that they ought to have been consulted about logging 
plans on land Which, though legally held by the government, was the subject of an outstanding 
land claim. The challenge for the Haida was that they were unable to show a prima facie breach of 
any right because the right they were seeking to protect had not yet been legally proven. In this 
context, the court held that limiting consultation to the "post-proof sphere" risked "unfortunate 
consequences". It noted that "[w]hen the distant goal of proof is finally reached, the Aboriginal 
peoples may find their land and resources changed and denuded. This is not reconciliation. Nor is 
it honourable" (Haida Nation at para. 33). In recognition of this concern, the court held that the 
duty to consult "arises when the Crown has knowledge, real or constructive, of the potential 
existence of the Aboriginal right or title and contemplates conduct that might adversely affect 
it" (Haida Nation at para. 35) [emphasis added]. 

165 The threshold described In Haida Nation for showing that the duty to consult has been 
triggered is clearly lower than the threshold required to show that a prima facie breach of a 
substantive right has occurred. This modified threshold is appropriate in situations where: 

(a) meaningful consultation can still be ordered; and 

(b) either the government has not yet acted or the substantive right has not yet 
been established. 

The lowered threshold is necessary in these circumstances because, although the actual impact of 
the government action on the substantive right is purely speculative, an effective remedy to the 
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consultation breach is readily available. The Supreme Court has recognized the potential injustice 
which could result from requiring proof of a prima facie breach in such situations and found, in 
both Mikisew Cree and Haida Nation, that it is Inappropriate for a court not to remedy a failure to 
consult simply because it is too premature to show how the government's ultimate action will 
impact on the right being asserted. Rather, the consultation issue warrants independent 
examination and, if necessary, immediate remedy. 

166 These same concerns do not exist in cases like Sparrow and Badger, where the 
government has already completed its course of action and the right allegedly infringed is an 
established treaty or Aboriginal right. In these situations, the court needs to be satisfied that a 
prima facie breach has occurred before proceeding to consider other Issues, including the 
presence or absence of consultation. It would be a waste of judicial resources to consider issues 
relating to consultation if the ultimate action did not result in even a prima facie breach of a 
substantive right. At this stage, the speculation is gone and the court is able to assess the actual 
outcome of the government's actions before determining whether consultation was required in the 
circumstances. 

167 In my view, it is also significant that both Mikisew Cree and Haida Nation were cases 
involving the irreversible use of land. This element explains further the necessity, in each of those 
circumstances, of examining the alleged breach of process rights outside of the two-part 
infringement analysis. Failure to do so in those cases could have led to permanent consequences 
with no suitable remedy. 

168 In sum, where a claimant Is alleging that a completed government action is interfering 
with an established Aboriginal or treaty right, he or she must show that a prima facie infringement 
has occurred before the court will examine any other factors. In such Circumstances, consultation 
is considered in the justification portion of the analysis. Where, however, a lack of consultation is 
alleged before a prima facie infringement can be conclusively shown -- either because the 
government has not yet acted or because the right in question has not yet been established -- the 
court may nonetheless consider the breach of process rights alone. This modified approach is 
particularly appropriate where the irreversible use of land is being proposed, as it allows the court 
to remedy a lack of consultation before the land in question becomes permanently altered. 

169 As neither of the cases on appeal Involve the irreversible use of land, and both deal with a 
regulation which has already been passed and a treaty right which has been admitted to apply, I 
find that they are analogous to Sparrow and Badger rather than to Mikisew Cree or Haida Nation. 
As a result, the issue of consultation Is appropriately addressed at the justification stage of the 
two-part infringement analysis. 
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ON APPEAL FROM THE COURT OF APPEAL FOR NOVA SCOTIA ON APPEAL FROM THE COURT OF 
APPEAL FOR NEW BRUNSWICK 

Catchwords: 

Indians - Treaty rights - Logging - Interpretation of truckhouse clause - Mi'kmaq Indians 
charged with cutting and removing timber from Crown lands without authorization, or with 
unlawful possession of Crown timber - Whether Mi'kmaq in Nova Scotia and New Brunswick have 
treaty right to log on Crown lands for commercial purposes. 

Indians - Aboriginal title - Logging sites - Mi'kmaq Indians charged with cutting and removing 
timber from Crown lands without authorization, or with unlawful possession of Crown timber -
Whether Mi'kmaq hold aboriginal title to lands they logged - Standard of occupation and type of 
evidence required to prove title - Whether Royal Proclamation of 1763 or Belcher's Proclamation 
of 1762 granted aboriginal title to Mi'kmaq. 

Summary: 

This appeal deals with two cases. In Marshall, 35 Mi'kmaq Indians were charged with cutting 
timber on Crown lands in Nova Scotia without authorization. In Bernard, a Mi'kmaq Indian was 
charged with unlawful possession of spruce logs he was hauling from the cutting site to the local 
saw mill. The logs had been cut on Crown lands in New Brunswick. In both cases, the accused 
argued that as Mi'kmaq Indians, they were not required to obtain provincial authorization to log 
because they have a right to log on Crown lands for commercial purposes pursuant to treaty or 
aboriginal title. The trial courts entered convictions which were upheld by the summary conviction 
courts. The courts of appeal set aside the convictions. A new trial was ordered in Marshall and an 
acquittal entered in Bernard. 

Held: The appeals should be allowed and the convictions restored. The cross-appeal in Marshall 
should be dismissed. 
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Per McLachlin C.l. and Major, Bastarache, Abella and Charron JJ.: The treaties of 1760-61 do not 
confer on modern Mi'kmaq a right to log contrary to provincial regulation. The truckhouse clause 
of the treaties {page223J was a trade clause which only granted the Mi'kmaq the right to continue 
to trade in items traditionally traded in 1760-61. While the right to trade in traditional products 
carries with it an implicit right to harvest those resources, this right to harvest is the adjunct of 
the basic right to trade in traditional products. Nothing in the wording of the truckhouse clause 
comports a general right to harvest or gather all natural resources then used. The right conferred 
is the right to trade. The emphasis therefore is not on what products were used, but on what 
trading activities were in the contemplation of the parties at the time the treaties were made. Only 
those trading activities are protected. Ancestral trading activities, however, are not frozen in time 
and the question in each case is whether the modem trading activity in issue represents a logical 
evolution from the traditional trading activities at the time the treaties were made. Here, the trial 
judges applied the proper test and the evidence supports their conclusion that the commercial 
logging that formed the basis of the charges against the accused was not the logical evolution of a 
traditional Mi'kmaq trading activity in 1760-61. {paras. 16-20J {paras. 25J {para. 35J 

The accused did not establish that they hold aboriginal title to the lands they logged. Delgamuukw 
requires that in analyzing a claim for aboriginal title, both aboriginal and European common law 
perspectives must be considered. The court must examine the nature and extent of the pre
sovereignty aboriginal practice and translate that practice into a modern common law right. Since 
different aboriginal practices correspond to different modem rights, the question is whether the 
practices established by the evidence, viewed from the aboriginal perspective, correspond to the 
core of the common law right claimed. Here, the accused did not assert an aboriginal right to 
harvest forest resources but aboriginal title simpliciter. Aboriginal title to land is established by 
aboriginal practices that indicate possession similar to that associated with title at common law. 
The evidence must prove "exclusive" pre-sovereignty "occupation" of the land by their forebears. 
"Occupation" means "physical occupation" and "exclusive occupation" means an intention and 
capacity to retain exclusive control of the land. However, evidence of acts of exclusion is not 
required. All that is required is demonstration of effective control of the land by the group, from 
which a reasonable inference can be drawn that the group could have excluded others had it 
chosen to do so. Typically, this {page224J is established by showing regular occupancy or use of 
definite tracts of land for hunting, fishing or the exploitation of resources. These principles apply to 
nomadic and semi-nomadic aboriginal groups; the right in each case depends on what the 
evidence establishes. Continuity is required, in the sense of showing the group's descent from the 
pre-sovereignty group whose practices are relied on for the right. On all these matters, evidence 
of oral history is admiSSible, provided it meets the reqUisite standards of usefulness and 
reasonable reliability. The trial judges in both cases applied the proper test in requiring proof of 
sufficiently regular and exclusive use of the cutting sites by Mi'kmaq people at the time of the 
assertion of sovereignty, and there is no ground to interfere with their conclusions that the 
evidence did not establish aboriginal title. {paras. 45-60J {para. 70J {para. 72J 

The text, the jurisprudence and historic policy all support the conclusion that the Royal 
Proclamation of 1763 did not reserve aboriginal title to the Mi'kmaq in the former colony of Nova 
Scotia. On the eVidence, there is also no basis for finding title to the cutting sites in Belcher's 
Proclamation. {para. 96J [para. 106J 

Per LeBel and Fish JJ.: The protected treaty right includes not only a right to trade but also a 
corresponding right of access to resources for the purpose of engaging in trading activities. The 
treaty right comprises both a right to trade and a right of access to resources: there is no right to 
trade in the abstract because a right to trade implies a corresponding right of access to resources 
for trade. There are limits, however, to the trading activities and access to resources that are 
protected by the treaty. Only those types of resources traditionally gathered in the Mi'kmaq 
economy for trade purposes would reasonably have been in the contemplation of the parties to the 
treaties of 1760-61. In order to be protected under those treaties, trade in forest products must 
be the modern equivalent or a logical evolution of Mi'kmaq use of forest products at the time the 
treaties were signed. On the facts of these cases, the evidence supports the conclusion that trade 
in forest products was not contemplated by the parties and that logging is not a logical evolution 
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[page225J of the activities traditionally engaged in by Mi'kmaq at the time the treaties were 
entered into. [paras. 11O-118J 

In the context of aboriginal title claims, aboriginal conceptions of territoriality, land use and 
property should be used to modify and adapt the traditional common law concepts of property in 
order to develop an occupancy standard that incorporates both the aboriginal and common law 
approaches. However, the role of the aboriginal perspective cannot be simply to help in the 
interpretation of aboriginal practices in order to assess whether they conform to common law 
concepts of title. The patterns and nature of aboriginal occupation of land should inform the 
standard necessary to prove aboriginal title. The common law notion that ''physical occupation is 
proof of possession" remains but is not the governing criterion: the nature of the occupation is 
shaped by the aboriginal perspective, which includes a history of nomadic or semi-nomadic modes 
of occupation. Since proof of aboriginal title relates to the manner in which the group used and 
occupied the land prior to the assertion of Crown sovereignty, the mere fact that an aboriginal 
group travelled within its territory and did not cultivate the land should not take away from its title 
claim. Therefore, anyone considering the degree of occupation sufficient to establish title must be 
mindful that aboriginal title is ultimately premised upon the notion that the specific land or 
territory at issue was of central significance to the aboriginal group's culture. Occupation should be 
proved by evidence not of regular and intensive use of the land but of the tradition and culture of 
the group that connect it with the land. Thus, intensity of use is related not only to common law 
notions of possession but also to the aboriginal perspective. The record in the courts below lacks 
the evidentiary foundation necessary to make legal findings on the issue of aboriginal title in 
respect of the cutting sites in Nova Scotia and New Brunswick and, as a result, the accused in 
these cases have failed to sufficiently establish their title claim. [paras. 127-141J 

The appropriateness of litigating aboriginal treaty, rights and title issues in the context of 
proceedings of a penal nature is doubtful. When issues of aboriginal title [page226J or other 
aboriginal rights claims arise in the context of summary conviction proceedings, it may be most 
beneficial to all concerned to seek a temporary stay of the charges so that the aboriginal claim can 
be properly litigated in the civil courts. Once the aboriginal rights claim to the area in question is 
settled, the Crown could decide whether or not to proceed with the criminal charges. [paras. 142-
144J 
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(2002), 202 N.S.R. (2d) 42, 632 A.P.R. 42, [2002] 3 C.N.L.R. 176, [2002] N.S.J. No. 98 (QL), 
2002 NSSC 57, dismissing an appeal from a judgment of Curran Provo Ct. J. (2001), 191 N.S.R. 
(2d) 323, 596 A.P.R. 323, [2001] 2 C.N.L.R. 256, [2001] N.S.J. No. 97 (QL), 2001 NSPC 2, 
convicting the accused of cutting and removing timber from Crown land without authorization. 
Appeal allowed and cross-appeal dismissed. 

APPEAL from a judgment of the New Brunswick Court of Appeal (Daigle, Deschenes and Robertson 
JJ.A.) (2003), 262 N.B.R. (2d) 1, 688 A.P.R. 1, 230 D.L.R. (4th) 57, 4 C.E.L.R. (3d) 1, [2003] 4 
C.N.L.R. 48, [2003] N.B.J. No. 320 (QL), 2003 NBCA 55, allowing an appeal from a judgment of 
Savoie J. (2001),239 N.B.R. (2d) 173, 619 A.P.R. 173/ [2002] 3 C.N.L.R. 141/ [2001] N.B.J. No. 
259 (QL), 2001 NBQB 82/ dismissing an appeal from a judgment of Lordon Provo Ct. J., [2000] 3 
C.N.L.R. 184, [2000] N.B.J. No. 138 (QL), convicting the accused of possessing timber from Crown 
land without authorization. Appeal allowed. 

Counsel: 

Alexander M. Cameron, William D. Delaney and James Clarke, for the appellant/respondent on the 
cross-appeal in Marshall and the intervener the Attorney General of Nova Scotia. 

[page228] 

William B. Richards, Pierre Castonguay, Sylvain Lussier and lain R. W. Hollett, for the appellant in 
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Bernard and the intervener the Attorney General of New Brunswick. 

Bruce H. Wildsmith, Q.C., and Eric A. Zscheile, for the respondents/appellants on the cross-appeal 
in Marshall and the respondent in Bernard. 

Mitchell R. Taylor and Charlotte Bell, Q.c., for the intervener the Attorney General of Canada. 

Robert H. Ratcliffe and Mark Crow, for the intervener the Attorney General of Ontario. 

Rene Morin, for the intervener the Attorney General of Quebec. 

John J. L. Hunter, Q.C., for the intervener the Attorney General of British Columbia. 

Robert J. Normey and Donald Kruk, for the intervener the Attorney General of Alberta. 

Donald H. Burrage, Q.C., and Justin S. C. Mellor, for the intervener the Attorney General of 
Newfoundland and Labrador. 

Thomas E. Hart and Harvey L. Morrison, Q.c., for the intervener the Forest Products Association 
of Nova Scotia. 

D. Bruce Clarke, for the interveners Keptin John Joe Sark and Keptin Frank Nevin (of the Mi'kmaq 
Grand Council), the Native Council of Nova Scotia and the New Brunswick Aboriginal Peoples 
Council. 

Andrew K. Lokan and Joseph E. Magnet, for the intervener the Congress of Aboriginal Peoples. 

Bryan P. Schwartz and Candice Metallic, for the intervener the Assembly of First Nations. 

Robert J. M. Janes and Dominique Nouvet, for the interveners the Songhees Indian Band, the 
Malahat First Nation, the T'Sou-ke First Nation, the Snaw-naw-as (Nanoose) First Nation and the 
Beecher Bay Indian Band (collectively the Te'mexw Nations). 
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Daniel R. Theriault, for the intervener the Union of New Brunswick Indians. 

Mahmud Jamal and Neil Paris, for the intervener the New Brunswick Forest Products Association. 
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Indexed as: 

R. v. Sappier; R. v. Gray 

Her Majesty The Queen, Appellant; 
v. 

Dale Sappier and Clark Polchies, Respondents. 
And 

Her Majesty The Queen, Appellant; 
v. 

Darrell loseph Gray, Respondent, and 
Attorney General of Canada, Attorney General of Ontario, 

Attorney General of Quebec, Attorney General of Nova 
Scotia, Attorney General of British Columbia, Attorney 

General of Alberta, Attorney General of Newfoundland and 
Labrador, Union of New Brunswick Indians, Forest 

Products Association of Nova Scotia, Mi'gmawei Mawiomi, 
New Brunswick Aboriginal Peoples Council, Assembly of 

First Nations, New Brunswick Forest Products 
Association, Assembly of Nova Scotia Mi'kmaq Chiefs, 
Okanagan Nation Alliance and Shuswap Nation Tribal 

Council, Congress of Aboriginal Peoples, and Songhees 
Indian Band, Malahat First Nation, T'Sou-ke First 

Nation, Snaw-naw-as (Nanoose) First Nation and Beecher 
Bay Indian Band (collectively Te'mexw Nations), 

Interveners. 

[2006] 2 S.C.R. 686 

[2006] S.C.]. No. 54 

2006 SCC 54 

File Nos.: 30533, 30531. 
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Heard: May 17, 18, 2006; 
Judgment: December 7, 2006. 
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Present: McLachlin C.l. and Bastarache, Binnie, LeBel, 
Deschamps, Fish, Abella, Charron and Rothstein ll. 

(74 paras.) 

Appeal From: 

ON APPEAL FROM THE COURT OF APPEAL FOR NEW BRUNSWICK 

Catchwords: 
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Aboriginal law - Aboriginal rights - Right to harvest wood for personal uses - Members of 
MaJiseet and Mi'kmaq First Nations charged in New Brunswick with unlawful possession or 
unlawful cutting of Crown timber - Crown lands where timber harvested forming part of First 
Nations' traditional territory - Whether Maliseet and Mi'kmaq have aboriginal right to harvest 
wood for personal uses on Crown lands. 

Aboriginal law - Van der Peet test - Meaning of "distinctive culture". 

Summary: 

The respondents,S and P who are Maliseet and G who is Mi'kmaq, were charged under New 
Brunswick's Crown Lands and Forests Act with unlawful possession of or cutting of Crown timber 
from Crown lands. The logs had been cut or taken from lands traditionally harvested by the 
respondents' respective First Nations. Those taken by 5 and P were to be used for the 
construction of P's house and the residue for community firewood. Those cut by G were to be 
used to fashion his furniture. The respondents had no intention of selling the logs or any product 
made from them. Their defence was that they possessed an aboriginal and treaty right to harvest 
timber for personal use. They were acquitted at trial. 5 and P's acquittals were upheld by the 
Court of Queen's Bench and the Court of Appeal. G's acquittal was set aside by the Court of 
Queen's Bench but restored on appeal. G did not pursue his treaty right claim before the Court of 
Appeal or before this Court. 

Held: The appeals should be dismissed. The respondents made out a defence of aboriginal right. 

Per McLachlin c.J. and Bastarache, LeBel, Deschamps, Fish, Abella, Charron and Rothstein JJ.: 
Aboriginal rights are founded upon practices, customs, or traditions which were integral to the 
distinctive [page688] pre-contact culture of an aboriginal people. Here, the way of life of the 
Maliseet and of the Mi'kmaq during the pre-contact period was that of migratory peoples who 
lived from fishing and hunting and who used the rivers and lakes of Eastern Canada for 
transportation. The record also showed that wood was used to fulfill the communities' domestic 
needs for such things as shelter, transportation, tools and fuel. The relevant practice in the 
present cases, therefore, must be characterized as a right to harvest wood for domestic uses as a 
member of the aboriginal community. This right so characterized has no commercial dimension 
and the harvested wood cannot be sold, traded or bartered to produce assets or raise money, 
even if the object of such trade or barter is to finance the building of a dwelling. Further, it is a 
communal right; it cannot be exercised by any member of the aboriginal community 
independently of the aboriginal society it is meant to preserve. Lastly, the right is site-specific, 
such that its exercise is necessarily limited to Crown lands traditionally harvested by members' 
respective First Nations. In these cases, the respondents possessed an aboriginal right to harvest 
wood for domestic uses on Crown lands traditionally used for that purpose by their respective 
First Nations. [para. 21] [paras. 24-26] [para. 72] 

Although very little evidence was led with respect to the actual harvesting practice, an aboriginal 
right can be based on evidence showing the importance of a resource to the pre-contact culture of 
an aboriginal people. Courts must be flexible and be prepared to draw necessary inferences about 
the existence and integrality of a practice when direct evidence is not available. The evidence in 
these cases established that wood was critically important to the pre-contact Maliseet and 
Mi'kmaq, and it can be Inferred from the evidence that the practice of harvesting wood for 
domestic uses was significant, though undertaken primarily for survival purposes. [paras. 27-28] 
[para. 33] 

A practice undertaken for survival purposes can be considered integral to an aboriginal 
community's distinctive culture. The nature of the practice which founds an aboriginal right claim 
must be considered in the context of the pre-contact distinctive culture. "Culture" is an inquiry 
into the pre-contact way of life of a particular aboriginal community, including means of survival, 
[page689] socialization methods, legal systems, and, potentially, trading habits. The qualifier 
"distinctive" incorporates an element of aboriginal specificity but does not mean "distinct". The 
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notion of aboriginality must not be reduced to racialized stereotypes of aboriginal peoples. A court, 
therefore, must first inquire into the way of life of the pre-contact peoples and seek to understand 
how the particular pre-contact practice relied upon by the rights claimants relates to that way of 
life. A practice of harvesting wood for domestic uses undertaken in order to survive is directly 
related to the pre-contact way of life and meets the "integral to a distinctive culture" threshold. 
[para. 38] [paras. 45-48] 

The nature of the right cannot be frozen in its pre-contact form but rather must be determined in 
light of present-day circumstances. The right to harvest wood for the construction of temporary 
shelters must be allowed to evolve into one to harvest wood by modern means to be used in the 
construction of a modern dwelling. The site-specific requirement was also met. The Crown 
conceded in the case of Sand P and the evidence established in the case of G that the harvesting 
of trees occurred within Crown lands traditionally used for this activity by members of their 
respective First nations. [para. 48] [paras. 52-53] 

The Crown either accepted or did not challenge before the Court of Appeal that the relevant 
provisions of the Crown Lands and Forests Act infringed the respondents' aboriginal right, and it die 
not attempt to justify the Infringement in this Court. [paras. 54-55] 

The Crown did not discharge its burden of proving that the aboriginal right had been extinguished 
by pre-Confederation statutes. The power to extinguish aboriginal rights in the colonial period 
rested with the Imperial Crown and it was unclear whether the colonial legislature had ever been 
granted the legal authority to do so. In any event, the legislation relied upon by the Crown as proof 
of extinguishment was primarily regulatory in nature. The regulation of Crown timber through a 
licensing scheme does not meet the high standard of demonstrating a clear intent to extinguish the 
aboriginal right to harvest wood for domestic uses. [paras. 57-60] 

[page690j 

Given this Court's decision on the aboriginal right issue, there was no need to decide whether S 
and P also would benefit from a treaty right to harvest wood for personal uses. [para. 3] 

Per Binnie J.: The reasons of Bastarache J. were agreed with except as to his limitation of the 
exercise of aboriginal rights within modern aboriginal communities. A division of labour existed in 
aboriginal communities, pre-contact. Barter (and, its modern equivalent, sale) within the reserve 01 

other local aboriginal community would reflect a more efficient use of human resources than 
requiring all members of the community to do everything for themselves. Trade, barter or sale 
outside the reserve or other local aboriginal community where the person exercising the aboriginal 
right lives would represent a commercial activity outside the scope of the aboriginal right 
established in this case. [para. 74] 
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By Bastarache J. 
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History and Disposition: 

APPEAL from a judgment of the New Brunswick Court of Appeal (Daigle, Deschenes and Robertson 
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C.N.L.R. 294, [2003] N.B.]. No. 25 (QL), 2003 NBPC 2. Appeal dismissed. 

APPEAL from a judgment of the New Brunswick Court of Appeal (Daigle, Deschenes and Robertson 
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Counsel: 

William B. Richards, Henry S. Brown, Q.c., and lain R. W. Hollett, for the appellant. 

Richard Hatchette and Maria G. Henheffer, Q. c., for the respondents Dale Sappier and Clark 
Polchies. 

Ronald E. Gaffney and Thomas}. Burke, for the respondent Darrell Joseph Gray. 

Mitchell R. Taylor and Mark Kindrachuk, Q.c., for the intervener the Attorney General of Canada. 

Owen Young and Ria Tzimas, for the Intervener the Attorney General of Ontario. 
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Rene Morin and Caroline Renaud, for the intervener the Attorney General of Quebec. 
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the Attorney General of Quebec, the Attorney General of 
British Columbia, the Attorney General for Saskatchewan, the 

Attorney General for Alberta and the Attorney General of 
Newfoundland, interveners. 

[1990] 1 S.C.R. 1075 

[1990] S.C.J. No. 49 

File No.: 20311. 

Supreme Court of Canada 

1988: November 3/1990: May 31. 

Present: Dickson C.l. and McIntyre *, Lamer, Wilson, La 
Forest, L'Heureux-Dube and Sopinka ll. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

* McIntyre J. took no part in the judgment. 

Constitutional law - Aboriginal rights - Fishing rights - Indian convicted of fishing with net larger 
than permitted by Band's licence - Whether or not net length restriction inconsistent with s. 35(1) 
of the Constitution Act, 1982 - Constitution Act, 1982, ss. 35(1),52(1) - Fisheries Act, R.S.C. 
1970, c. F-14, s. 34 - British Columbia Fishery (Genera/) Regulations, SOR/84-248, ss. 4, 12,27 
(1), (4). 

[pagel076j 

Indians - Aboriginal rights - Fishing rights - Interpretation - Indian convicted of fishing with net 
larger than permitted by Band's licence - Whether or not net length restriction inconsistent with s. 
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35(1) of Constitution Act, 1982. 

Appellant was charged in 1984 under the Fisheries Act with fishing with a drift net longer than 
that permitted by the terms of his Band's Indian food fishing licence. He admitted that the facts 
alleged constitute the offence, but defended the charge on the basis that he was exercising an 
existing aboriginal right to fish and that the net length restriction contained in the Band's licence 
was invalid in that it was inconsistent with s. 35(1) of the Constitution Act, 1982. 

Appellant was convicted. The trial judge found that an aboriginal right could not be claimed unless 
it was supported by a special treaty and that s. 35(1) of the Constitution Act, 1982 accordingly 
had no application. An appeal to County Court was dismissed for similar reasons. The Court of 
Appeal found that the trial judge's findings of facts were insufficient to lead to an acquittal. Its 
decision was appealed and cross-appealed. The constitutional question before this Court queried 
whether the net length restriction contained in the Band's fishing licence was inconsistent with s. 
35(1) of the Constitution Act, 1982. 

Held: The appeal and cross-appeal should be dismissed. The constitutional question should be 
sent back to trial to be answered according to the analysis set out in these reasons. 

Section 35(1) applies to rights in existence when the Constitution Act, 1982 came into effect; it 
does not revive extinguished rights. An existing aboriginal right cannot be read so as to 
incorporate the specific manner in which It was regulated before 1982. The phrase "existing 
aboriginal rights" must be interpreted flexibly so as to permit their evolution over time. 

The Crown failed to discharge its burden of proving extinguishment. An aboriginal right Is not 
extinguished merely by its being controlled In great detail by the regulations under the Fisheries 
Act. Nothing in the Fisheries Act or its detailed regulations demonstrated a clear and plain 
intention to extinguish the Indian [page1077) aboriginal right to fish. These fishing permits were 
simply a manner of controlling the fisheries, not of defining underlying rights. Historical policy on 
the part of the Crown can neither extinguish the existing aboriginal right without clear intention 
nor, in itself, delineate that right. The nature of government regulations cannot be determinative 
of the content and scope of an existing aboriginal right. Government policy can, however, regulate 
the exercise of that right but such regulation must be in keeping with s. 35(1). 

Section 35(1) of the Constitution Act, 1982, at the least, provides a solid constitutional base upon 
which subsequent negotiations can take place and affords aboriginal peoples constitutional 
protection against provincial legislative power. Its significance, however, extends beyond these 
fundamental effects. The approach to its interpretation is derived from general principles of 
constitutional interpretation, principles relating to aboriginal rights, and the purposes behind the 
constitutional provision itself. 

Section 35(1) is to be construed in a purposive way. A generous, liberal interpretation is 
demanded given that the provision is to affirm aboriginal rights. The provision is not subject to s. 
1 of the Canadian Charter of Rights and Freedoms. Any law or regulation affecting aboriginal 
rights, however, will not automatically be of no force or effect by the operation of s. 52 of the 
Constitution Act, 1982. Legislation that affects the exercise of aboriginal rights will be valid if it 
meets the test for justifying an interference with a right recognized and affirmed under s. 35(1). 

Section 35(1) does not explicitly authorize the courts to assess the legitimacy of any government 
legislation that restricts aboriginal rights. The words "recognition and affirmation", however, 
incorporate the government's responsibility to act in a fiduciary capacity with respect to aboriginal 
peoples and so import some restraint on the exercise of sovereign power. Federal legislative 
powers continue, including the right to legislate with respect to Indians pursuant to s. 91(24) of 
the Constitution Act, 1867, but must be read together with s. 35(1). Federal power must be 
reconciled with federal duty and the best way to achieve that reconciliation is to demand the 
justification of any government regulation that infringes upon or denies aboriginal rights. 
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[page1078] 

The test for justification requires that a legislative objective must be attained in such a way as to 
uphold the honour of the Crown and be in keeping with the unique contemporary relationship, 
grounded in history and policy, between the Crown and Canada's aboriginal peoples. The extent of 
legislative or regulatory impact on an existing aboriginal right may be scrutinized so as to ensure 
recognition and affirmation. Section 35(1) does not promise Immunity from government regulation 
in contemporary society but it does hold the Crown to a substantive promise. The government is 
required to bear the burden of justifying any legislation that has some negative effect on any 
aboriginal right protected under s. 35(1). 

The first question to be asked is whether the legislation in question has the effect of interfering 
with an existing aboriginal right. The inquiry begins with a reference to the characteristics or 
incidents of the right at stake. Fishing rights are not traditional property rights. They are rights 
held by a collective and are in keeping with the culture and existence of that group. Courts must be 
careful to avoid the application of traditional common law concepts of property as they develop 
their understanding of the "sui generis" nature of aboriginal rights. While it is impossible to give an 
easy definition of fishing rights, it is crucial to be sensitive to the aboriginal perspective itself on thE 
meaning of the rights at stake. 

To determine whether the fishing rights have been interfered with such as to constitute a prima 
facie Infringement of s. 35(1), certain questions must be asked. Is the limitation unreasonable? 
Does the regulation impose undue hardship? Does the regulation deny to the holders of the right 
their preferred means of exercising that right? The onus of proving a prima facie infringement lies 
on the individual or group challenging the legislation. 

Here, the regulation would be found to be a prima facie interference if it were found to be an 
adverse restriction on the exercise of the natives' right to fish for food. The issue does not merely 
require looking at whether the fish catch has been reduced below that needed for the reasonable 
food and ceremonial needs. Rather the test involves asking whether either the purpose or the 
effect of the restriction on net length unnecessarily infringes the interests protected by the fishing 
right. 

[page1079] 

If a prima facie interference is found, the analysis moves to the issue of justification. This test 
involves two steps. First, is there a valid legislative objective? Here the court would inquire into 
whether the objective of Parliament in authorizing the department to enact regulations regarding 
fisheries is valid. The objective of the department in setting out the particular regulations would 
also be scrutinized. The "public interest" justification is so vague as to provide no meaningful 
guidance and so broad as to be unworkable as a test for the justification of a limitation on 
constitutional rights. The justification of conservation and resource management, however, is 
uncontroversial. 

If a valid legislative objective is found, the analysis proceeds to the second part of the justification 
issue: the honour of the Crown in dealings with aboriginal peoples. The special trust relationship 
and the responsibility ofthe government vis-a-vis aboriginal people must be the first consideration 
in determining whether the legislation or action in question can be justified. There must be a link 
between the question of justification and the allocation of priorities in the fishery. The 
constitutional recognition and affirmation of aboriginal rights may give rise to conflict with the 
interests of others given the limited nature of the resource. 

Guidelines are necessary to resolve the allocational problems that arise regarding the fisheries. Any 
allocation of priorities after valid conservation measures have been implemented must give top 
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priority to Indian food fishing. 

The justificatory standard to be met may place a heavy burden on the Crown. However, 
government policy with respect to the British Columbia fishery, regardless of s. 35(1), already 
dictates that, in allocating the right to take fish, Indian food fishing is to be given priority over the 
interests of other user groups. Section 35(1) requires the Crown to ensure that its regulations are 
in keeping with that allocation of priority and guarantees that those plans treat aboriginal peoples 
in a way ensuring that their rights are taken seriously. 

Within the analysis of justification, there are further questions to be addressed, depending on the 
circumstances of the inquiry. These include: whether there has [pagee1080] been as little 
infringement as possible in order to effect the desired resulti whether, in a situation of 
expropriation, fair compensation is availablei and whether the aboriginal group in question has 
been consulted with respect to the conservation measures being implemented. This list is not 
exhaustive. 
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46 We now turn to the impact of s. 35(1) of the Constitution Act, 1982 on the regulatory power 
of Parliament and on the outcome of this appeal specifically. 

[page1102] 

47 Counsel for the appellant argued that the effect of s. 35(1) is to deny Parliament's power to 
restrictively regulate aboriginal fishing rights under s. 91(24) ("Indians and Lands Reserved for the 
Indians"), and s. 91(12) ("Sea Coast and Inland Fisheries"). The essence of this submission, 
supported by the intervener, the National Indian Brotherhood/Assembly of First Nations, is that the 
right to regulate is part of the right to use the resource in the Band's discretion. Section 35(1) is 
not subject to s. 1 of the Canadian Charter of Rights and Freedoms nor to legislative override 
under s. 33. The appellant submitted that, if the regulatory power continued, the limits on its 
extent are set by the word "inconsistent" in s. 52(1) of the Constitution Act, 1982 and the 
protective and remedial purposes of s. 35(1). This means that aboriginal title entails a right to fish 
by any non-dangerous method chosen by the aboriginals engaged In fishing. Any continuing 
governmental power of regulation would have to be exceptional and strictly limited to regulation 
that is ciearly not inconsistent with the protective and remedial purposes of s. 35(1). Thus, counsel 
for the appellant speculated, "in certain circumstances, necessary and reasonable conservation 
measures might qualify" (emphasis added) -- where for example such measures were necessary to 
prevent serious impairment of the aboriginal rights of present and future generations, where 
conservation could only be achieved by restricting the right and not by restricting fishing by other 
users, and where the aboriginal group concerned was unwilling to implement necessary 
conservation measures. The onus of proving a justification for restrictive regulations would lie with 
the government by analogy with s. 1 of the Charter. 

48 In response to these submissions and in finding the appropriate interpretive framework for s. 
35(1), we start by looking at the background of s. 35(1). 

[page1103] 

49 It is worth recalling that while British policy towards the native population was based on 
respect for their right to occupy their traditional lands, a proposition to which the Royal 
Proclamation of 1763 bears witness, there was from the outset never any doubt that sovereignty 
and legislative power, and indeed the underlying title, to such lands vested In the Crown; see 
Johnson v. M'Intosh (1823), 8 Wheaton 543 (U.S.S.C.); see also the Royal Proclamation itself 
(R.S.C., 1985, App. II, No.1, pp. 4-6); Calder, supra, per Judson J., at p. 328, Hall J., at pp. 383 
and 402. And there can be no doubt that over the years the rights of the Indians were often 
honoured In the breach (for one instance in a recent case in this Court, see Canadian Pacific Ltd. v. 
Paul, [1988] 2 S.C.R. 654. As MacDonald J. stated in Pasco v. Canadian National Railway Co., 
[1986] 1 C.N.L.R. 35 (B.C.S.C.), at p. 37: "We cannot recount with much pride the treatment 
accorded to the native people of this country." 

50 For many years, the rights of the Indians to their aboriginal lands -- certainly as legal rights· 
- were virtually ignored. The leading cases defining Indian rights in the early part of the century 
were directed at claims supported by the Royal Proclamation or other legal instruments, and even 
these cases were essentially concerned with settling legislative jurisdiction or the rights of 
commercial enterprises. For fifty years after the publication of Clement's The Law of the Canadian 
Constitution (3rd ed. 1916), there was a virtual absence of discussion of any kind of Indian rights 
to land even in academic literature. By the late 1960s, aboriginal claims were not even recognized 
by the federal government as having any legal status. Thus the Statement of the Government of 
Canada on Indian Policy (1969), although well meaning, contained the assertion (at p. 11) that 
"aboriginal claims to land ... are so general and undefined that it is not realistic to think of them as 
specific claims capable of remedy except through a policy and program that will end injustice to the 
Indians as members of the Canadian community". In the same general period, the James Bay 
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development by Quebec Hydro was originally initiated without regard to [page1104] the rights of 
the Indians who lived there, even though these were expressly protected by a constitutional 
instrument; see The Quebec Boundaries Extension Act, 1912, S.C. 1912, c. 45. It took a number of 
judicial decisions and notably the Calder case in this Court (1973) to prompt a reassessment of the 
position being taken by government. 

51 In the light of its reassessment of Indian claims following Calder, the federal Government on 
August 8/ 1973 issued "a statement of policy" regarding Indian lands. By It, it sought to "signify 
the Government's recognition and acceptance of its continuing responsibility under the British 
North America Act for Indians and lands reserved for Indians", which it regarded "as an historic 
evolution dating back to the Royal Proclamation of 1763, which, whatever differences there may be 
about its judicial interpretation, stands as a basic declaration of the Indian people's interests in 
land in this country". (Emphasis added.) See Statement made by the Honourable Jean Chretien, 
Minister of Indian Affairs and Northern Development on Claims of Indian and Inuit People, August 
8, 1973. The remarks about these lands were intended "as an expression of acknowledged 
responsibility". But the statement went on to express/ for the first time, the government's 
willingness to negotiate regarding claims of aboriginal title, specifically in British Columbia, 
Northern Quebec, and the Territories, and this without regard to formal supporting documents. 
"The Government", It stated, "is now ready to negotiate with authorized representatives of these 
native peoples on the basis that where their traditional interest in the lands concerned can be 
established, an agreed form of compensation or benefit will be provided to native peoples in return 
for their interest." 

[page1105] 

52 It is obvious from its terms that the approach taken towards aboriginal claims in the 1973 
statement constituted an expression of a policy, rather than a legal position; see also In All 
Fairness: A Native Claims Policy -- Comprehensive Claims (1981), pp. 11-12; Slattery, 
"Understanding Aboriginal Rights" op. cit., at p. 730. As recently as Guerin v. The Queen, [1984] 2 
S.C.R. 335, the federal government argued in this Court that any federal obligation was of a 
political character. 

53 It is clear, then, that s. 35(1) of the Constitution Act, 1982, represents the culmination of a 
long and difficult struggle in both the political forum and the courts for the constitutional 
recognition of aboriginal rights. The strong representations of native associations and other groups 
concerned with the welfare of Canada's aboriginal peoples made the adoption of s. 35(1) possible 
and it is Important to note that the provision applies to the Indians, the Inuit and the Metis. Sectior 
35(1), at the least, provides a solid constitutional base upon which subsequent negotiations can 
take place. It also affords aboriginal peoples constitutional protection against provincial legislative 
power. We are/ of course, aware that this would, in any event, flow from the Guerin case, supra, 
but for a proper understanding of the situation, it is essential to remember that the Guerin case 
was decided after the commencement of the Constitution Act, 1982. In addition to its effect on 
aboriginal rights, s. 35(1) clarified other issues regarding the enforcement of treaty rights (see 
Sanders, "Pre-existing Rights: The Aboriginal Peoples of Canada," in Beaudoin and Ratushny, eds., 
The Canadian Charter of Rights and Freedoms, 2nd ed., especially at p. 730). 

54 In our opinion, the significance of s. 35(1) extends beyond these fundamental effects. 
Professor Lyon in "An Essay on Constitutional Interpretation" (1988), 26 Osgoode Hall L.J. 95, says 
the following about s. 35(1)/ at p. 100: 

[page1106] 

... the context of 1982 is surely enough to tell us that this is not just a codification of 
the case law on aboriginal rights that had accumulated by 1982. Section 35 calls for a 
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just settlement for aboriginal peoples. It renounces the old rules of the game under 
which the Crown established courts of law and denied those courts the authority to 
question sovereign claims made by the Crown. 

55 The approach to be taken with respect to interpreting the meaning of s. 35(1) is derived 
from general principles of constitutional interpretation, principles relating to aboriginal rights, and 
the purposes behind the constitutional provision itself. Here, we will sketch the framework for an 
interpretation of "recognized and affirmed" that, in our opinion, gives appropriate weight to the 
constitutional nature of these words. 

56 In Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721, this Court said the followin~ 
about the perspective to be adopted when interpreting a constitution, at p. 745: 

The Constitution of a country is a statement of the will of the people to be governed 
in accordance with certain principles held as fundamental and certain prescriptions 
restrictive of the powers of the legislature and government. It is, as s. 52 of the 
Constitution Act, 1982 declares, the "supreme law" of the nation, unalterable by the 
normal legislative process, and unsuffering of laws inconsistent with it. The duty of the 
judiciary is to interpret and apply the laws of Canada and each of the provinces, and it 
is thus our duty to ensure that the constitutional law prevails. 

The nature of s. 35(1) itself suggests that it be construed in a purposive way. When the purposes 
of the affirmation of aboriginal rights are considered, It is clear that a generous, liberal 
interpretation of the words in the constitutional provision is demanded. When the Court of Appeal 
below was confronted with the submission that s. 35 has no effect on aboriginal or treaty rights 
and that it is merely a preamble to the parts of the Constitution Act, 1982, which deal with 
aboriginal rights, it said the following, at p. 322: 

[pagell07] 

This submission gives no meaning to s. 35. If accepted, it would result in denying 
its clear statement that existing rights are hereby recognized and affirmed, and would 
turn that into a mere promise to recognize and affirm those rights sometime in the 
future .... To so construe s. 35(1) would be to ignore its language and the principle thai 
the Constitution should be interpreted in a liberal and remedial way. We cannot accept 
that that principle applies less strongly to aboriginal rights than to the rights 
guaranteed by the Charter, particularly having regard to the history and to the 
approach to interpreting treaties and statutes relating to Indians required by such 
cases as Nowegijlck v. R., [1983] 1 S.C.R. 29 .... 

57 In Nowegijick v. The Queen, [1983] 1 S.C.R. 29, at p. 36, the following principle that should 
govern the interpretation of Indian treaties and statutes was set out: 

... treaties and statutes relating to Indians should be liberally construed and doubtful 
expressions resolved in favour of the Indians. 

58 In R. v. Agawa, supra, Blair J.A. stated that the above principle should apply to the 
interpretation of s. 35(1). He added the following principle to be equally applied, at pp. 215-16: 

The second principle was enunciated by the late Associate Chief Justice MacKinnon 
in R. v. Taylor and Williams (1981), 34 O.R. (2d) 360. He emphasized the importance 
of Indian history and traditions as well as the perceived effect of a treaty at the time of 
its execution. He also cautioned against determining Indian rights "in a vacuum". The 
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honour of the Crown is involved in the interpretation of Indian treaties and, as a 
consequence, fairness to the Indians is a governing consideration. He said at p. 367: 

"The principles to be applied to the interpretation of Indian treaties have been 
much canvassed over the years. In approaching the terms of a treaty quite 
apart from the other considerations already noted, the honour of the Crown is 
always involved and no appearance of 'sharp dealing' should be sanctioned." 

This view Is reflected in recent judicial decisions which have emphasized the 
responsibility of Government to protect the rights of Indians arising from the special 
trust relationship created by history, treaties and legislation: [pagell08] see Guerin 
v. The Queen, [1984] 2 S.C.R. 335; 55 N.R. 161; 13 D.L.R. (4th) 321. 

59 In Guerin, supra, the Musqueam Band surrendered reserve lands to the Crown for lease to 
a golf club. The terms obtained by the Crown were much less favourable than those approved by 
the Band at the surrender meeting. This Court found that the Crown owed a fiduciary obligation to 
the Indians with respect to the lands. The sui generis nature of Indian title, and the historic 
powers and responsibility assumed by the Crown constituted the source of such a fiduciary 
obligation. In our [pagell09] opinion, Guerin, together with R. v. Taylor and Williams (1981), 34 
O.R. (2d) 360, ground a general guiding principle for s. 35(1). That is, the Government has the 
responsibility to act in a fiduciary capacity with respect to aboriginal peoples. The relationship 
between the Government and aboriginals is trust-like, rather than adversarial, and contemporary 
recognition and affirmation of aboriginal rights must be defined in light of this historic 
relationship. 

60 We agree with both the British Columbia Court of Appeal below and the Ontario Court of 
Appeal that the principles outlined above, derived from Nowegijick, Taylor and Williams and 
Guerin, should guide the interpretation of s. 35(1). As commentators have noted, s. 35(1) is a 
solemn commitment that must be given meaningful content (Lyon, op. cit.; Pentney, op. cit.; 
Schwartz, "Unstarted Business: Two Approaches to Defining s. 35 -- 'What's In the Box?' and 
'What Kind of Box?"', Chapter XXIV, in First Principles, Second Thoughts: Aboriginal Peoples, 
Constitutional Reform and Canadian Statecraft; Slattery, op. cit.; and Slattery, "The Hidden 
Constitution: Aboriginal Rights in Canada" (1984),32 Am. J. of Compo Law 361). 

61 In response to the appellant's submission that S. 35(1) rights are more securely protected 
than the rights guaranteed by the Charter, it is true that S. 35(1) is not subject to S. 1 of the 
Charter. In our opinion, this does not mean that any law or regulation affecting aboriginal rights 
will automatically be of no force or effect by the operation of S. 52 of the Constitution Act, 1982. 
Legislation that affects the exercise of aboriginal rights will nonetheless be valid, if it meets the 
test for justifying an interference with a right recognized and affirmed under S. 35(1). 

62 There is no explicit language In the provision that authorizes this Court or any court to 
assess the legitimacy of any government legislation that restricts aboriginal rights. Yet, we find 
that the words "recognition and affirmation" incorporate the fiduciary relationship referred to 
earlier and so import some restraint on the exercise of sovereign power. Rights that are 
recognized and affirmed are not absolute. Federal legislative powers continue, including, of 
course, the right to legislate with respect to Indians pursuant to S. 91(24) of the Constitution Act, 
1867. These powers must, however, now be read together with S. 35(1). In other words, federal 
power must be reconciled with federal duty and the best way to achieve that reconciliation is to 
demand the justification of any government regulation that infringes upon or denies aboriginal 
rights. Such scrutiny is in keeping with the liberal interpretive principle enunciated in Nowegijick, 
supra, and the concept of holding the Crown to a high standard of honourable dealing with 
respect to the aboriginal peoples of Canada as suggested by Guerin V. The Queen, supra. 

63 We refer to Professor Slattery's "Understanding Aboriginal Rights", supra, with respect to 
the task of envisioning a S. 35(1) justificatory process. Professor Slattery, at p. 782, points out 
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that a justificatory process is required as a compromise between a "patchwork" characterization of 
aboriginal rights whereby past regulations would be read into a definition of the rights, and a 
characterization that would guarantee aboriginal rights in their original form unrestricted by 
subsequent regulation. We agree with him that these [page1110] two extreme positions must be 
rejected in favour of a justificatory scheme. 

64 Section 35(1) suggests that while regulation affecting aboriginal rights is not precluded, 
such regulation must be enacted according to a valid objective. Our history has shown, 
unfortunately all too well, that Canada's aboriginal peoples are justified in worrying about 
government objectives that may be superficially neutral but which constitute de facto threats to 
the existence of aboriginal rights and interests. By giving aboriginal rights constitutional status 
and priority, Parliament and the provinces have sanctioned challenges to social and economic 
policy objectives embodied in legislation to the extent that aboriginal rights are affected. Implicit 
in this constitutional scheme is the obligation of the legislature to satisfy the test of justification. 
The way in which a legislative objective Is to be attained must uphold the honour of the Crown 
and must be in keeping with the unique contemporary relationship, grounded in history and 
policy, between the Crown and Canada's aboriginal peoples. The extent of legislative or regulatory 
impact on an existing aboriginal right may be scrutinized so as to ensure recognition and 
affirmation. 

65 The constitutional recognition afforded by the provision therefore gives a measure of control 
over government conduct and a strong check on legislative power. While it does not promise 
immunity from government regulation in a society that, in the twentieth century, is increasingly 
more complex, interdependent and sophisticated, and where exhaustible resources need 
protection and management, It does hold the Crown to a substantive promise. The government is 
required to bear the burden of justifying any legislation that has some negative effect on any 
aboriginal right protected under s. 35(1). 

66 In these reasons, we will outline the appropriate analysis under s. 35(1) in the context of a 
regulation [page1111] made pursuant to the Fisheries Act. We wish to emphasize the importance 
of context and a case-by-case approach to s. 35(1). Given the generality of the text of the 
constitutional provision, and especially in light of the complexities of aboriginal history, society 
and rights, the contours of a justificatory standard must be defined in the specific factual context 
of each case. 
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81 We acknowledge the fact that the justificatory standard to be met may place a heavy 
burden on the Crown. However, government policy with respect to the British Columbia fishery, 
regardless of s. 35(1), already dictates that, in allocating the right to take fish, Indian food fishing 
is to be given priority over the interests of other user groups. The constitutional entitlement 
embodied in s. 35(1) requires the Crown to ensure that its regulations are in keeping with that 
allocation of priority. The objective of this requirement is not to undermine Parliament's ability 
and responsibility with respect to creating and administering overall conservation and 
management plans regarding the salmon fishery. The objective is rather to guarantee that those 
plans treat aboriginal peoples in a way ensuring that their rights are taken seriously. 

82 Within the analysis of justification, there are further questions to be addressed, depending 
on the circumstances of the inquiry. These include the questions of whether there has been as 
little infringement as possible in order to effect the desired result; whether, in a situation of 
expropriation, fair compensation is available; and, whether the aboriginal group in question has 
been consulted with respect to the conservation measures being implemented. The aboriginal 
peoples, with their history of conservation-consciousness and interdependence with natural 
resources, would surely be expected, at the least, to be informed regarding the determination of 
an appropriate scheme for the regulation of the fisheries. 
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The Attorney General of Quebec, the Fisheries Council of 
British Columbia, the British Columbia Fisheries Survival 

Coalition and the British Columbia Wildlife Federation, the 
First Nations Summit, Delgamuukw et al., Howard Pamajewon, 

Roger lones, Arnold Gardner, lack Pitchenese and Allan 
Gardner, interveners. 

[1996] 2 S.C.R. 507 

[1996] S.c.]. No. 77 

File No.: 23803. 

Supreme Court of Canada 

1995: November 27/ 28/ 29/ 1996: August 21. 

Present: Lamer C.l. and La Forest, L'Heureux-Dube, Sopinka, 
Gonthier, Cory, McLachlin, Iacobucci and Major ll. 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 

Constitutional law - Aboriginal rights - Right to sell fish on non-commercial basis - Fish caught 
under native food fish licence - Regulations prohibiting sale or barter of fish caught under that 
licence - Fish sold to non-aboriginal and charges laid - Definition of "existing aboriginal rights" 
as used in s. 35 of Constitution Act, 1982 - Whether an aboriginal right being exercised in the 
circumstances - Constitution Act, 1982, s. 35(1) - Fisheries Act, R.S.C. 1970, c. F-14, s. 61(1) 
- British Columbia Fishery (Genera/) Regulations, SOR/84-248, s. 27(5). 

The appellant, a native, was charged with selling 10 salmon caught under the authority of an 
Indian food fish licence, contrary to s. 27(5) of the British Columbia Fishery (General) 
Regulations, which prohibited the sale or barter of fish caught under such a licence. The 
restrictions imposed by s. 27(5) were alleged to infringe the appellant's aboriginal right to sell fish 
and accordingly were invalid because they violated s. 35(1) of the Constitution Act, 1982. The 
trial judge held that the aboriginal right to fish for food and ceremonial purposes did not include 
the right to sell such fish and found the appellant guilty. The summary appeal judge found an 
aboriginal right to sell fish and remanded for a new trial. The Court of Appeal allowed the Crown's 
appeal and restored the guilty verdict. The constitutional question before this Court queried 
whether s. 27(5) of the Regulations was of no force or effect in the circumstances by reason of 
the aboriginal rights within the meaning of s. 35 of the Constitution Act, 1982. 

Held (L'Heureux-Dube and McLachlin JJ. dissenting): The appeal should be dismissed. 

The Aboriginal Right 

Per Lamer C.J. and La Forest, Sopinka, Gonthier, Cory, Iacobucci and Major JJ.: A purposive 
analysis of s. 35(1) must take place in light of the general principles applicable to the legal 
relationship between the Crown and aboriginal peoples. This relationship is a fiduciary one and a 
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generous and liberal interpretation should accordingly be given in favour of aboriginal peoples. 
Any ambiguity as to the scope and definition of s. 35(1) must be resolved in favour of aboriginal 
peoples. This purposive analysis Is not to be limited to an analysis of why a pre-existing doctrine 
was elevated to constitutional status. 

Aboriginal rights existed and were recognized under the common law. They were not created by s. 
35(1) but subsequent to s. 35(1) they cannot be extinguished. They can, however, be regulated 
or infringed consistent with the justificatory test laid out in R. v. Sparrow. 

Section 35(1) provides the constitutional framework through which the fact that aboriginals lived 
on the land in distinctive societies, with their own practices, customs and traditions, is 
acknowledged and reconciled with the sovereignty of the Crown. The substantive rights which fail 
within the provision must be defined In light of this purpose. The French version of the text, prior 
jurisprudence of this Court and the courts of Australia and the United States, academic 
commentators and legal literature support this approach. 

To be an aboriginal right an activity must be an element of a practice, custom or tradition integral 
to the distinctive culture of the aboriginal group claiming the right. A number of factors must be 
considered in applying the "integral to a distinctive culture" test. The court must take into account 
the perspective of the aboriginal peoples, but that perspective must be framed in terms 
cognizable to the Canadian legal and constitutional structure. 

In assessing a claim to an aboriginal right a court must first identify the nature of the right being 
claimed in order to determine whether a claim meets the test of being integral to the distinctive 
culture of the aboriginal group claiming the right. To characterize an applicant's claim correctly, a 
court should consider such factors as the nature of the action which the applicant is claiming was 
done pursuant to an aboriginal right, the nature of the governmental regulation, statute or action 
being impugned, and the practice, custom or tradition being relied upon to establish the right. The 
activities must be considered at a general rather than specific level. They may be an exercise in 
modern form of a pre-contact practice, custom or tradition and the claim should be characterized 
accordingly. 

To be integral, a practice, custom or tradition must be of central significance to the aboriginal 
society in question -- one of the things which made the culture of the society distinctive. A court 
cannot look at those aspects of the aboriginal society that are true of every human society (e.g., 
eating to survive) or at those aspects of the aboriginal society that are only incidental or 
occasional to that society. It Is those distinctive features that need to be acknowledged and 
reconciled with the sovereignty of the Crown. 

The practices, customs and traditions which constitute aboriginal rights are those which have 
continuity with the practices, customs and traditions that existed prior to contact with European 
society. Conclusive evidence from pre-contact times about the practices, customs and traditions 
of the community In question need not be produced. The evidence simply needs to be directed at 
demonstrating which aspects of the aboriginal community and society have their origins pre
contact. The concept of continuity is the means by which a "frozen rights" approach to s. 35(1) 
will be avoided. It does not require an unbroken chain between current practices, customs and 
traditions and those existing prior to contact. A practice existing prior to contact can be resumed 
after an interruption. 

Basing the identification of aboriginal rights in the period prior to contact is not inconsistent with 
the inclusion of the Metis in the definition of "aboriginal peoples of Canada" in s. 35(2) of the 
Constitution Act, 1982. The history of the Metis and the reasons underlying their inclusion in the 
protection given by s. 35 are quite distinct from those relating to other aboriginal peoples in 
Canada. The manner in which the aboriginal rights of other aboriginal peoples are defined is not· 
necessarily determinative of the manner in which the aboriginal rights of the Metis are defined. 

A court should approach the rules of eVidence, and interpret the evidence that exists, conscious of 
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the special nature of aboriginal claims, and of the evidentiary difficulties in proving a right which 
originates in times where there were no written records of the practices, customs and traditions 
and customs engaged in. The courts must not undervalue the evidence presented by aboriginal 
claimants simply because that evidence does not conform precisely with the evidentiary standards 
a pplied in other contexts. 

Courts considering a claim to the existence of an aboriginal right must focus specifically on the 
practices, customs and traditions of the particular aboriginal group claiming the right. Claims to 
aboriginal rights are not to be determined on a general basis. 

In identifying those practices, customs and traditions that constitute the aboriginal rights 
recognized and affirmed by s. 35(1), a court must ensure that the practice, custom or tradition 
relied upon in a particular case is independently significant to the aboriginal community claiming 
the right. The practice, custom or tradition cannot exist simply as an incident to another practice, 
custom or tradition. Incidental practices, customs and traditions cannot qualify as aboriginal rights 
through a process of piggybacking on integral practices, customs and traditions. 

A practice, custom or tradition, to be recognized as an aboriginal right need not be distinct, 
meaning "unique", to the aboriginal culture in question. The aboriginal claimants must simply 
demonstrate that the custom or tradition is a defining characteristic of their culture. 

The fact that that practice, custom or tradition continued after the arrival of Europeans, and 
adapted in response to their arrival, is not relevant to determination of the claim; European 
arrival and influence cannot be used to deprive an aboriginal group of an otherwise valid claim to 
an aboriginal right. A practice, custom or tradition will not meet the standard for recognition of an 
aboriginal right, however, where it arose solely as a response to European Influences. 

The relationship between aboriginal rights and aboriginal title (a sub-category of aboriginal rights 
dealing solely with land claims) must not confuse the analysis of what constitutes an aboriginal 
right. Aboriginal rights arise from the prior occupation of land, but they also arise from the prior 
social organization and distinctive cultures of aboriginal peoples on that land. In considering 
whether a claim to an aboriginal right has been made out, courts must look both at the 
relationship of an aboriginal claimant to the land and at the practices, customs and traditions 
arising from the claimant's distinctive culture and society. Courts must not focus so entirely on 
the relationship of aboriginal peoples with the land that they lose sight of the other factors 
relevant to the identification and definition of aboriginal rights. 

The first step in the application of the integral to a distinctive culture test requires the Court to 
identify the precise nature of the appellant's claim to have been exercising an aboriginal right. 
Here, the appellant claimed that the practices, customs and traditions of the Sto: 10 include as an 
integral element the exchange of fish for money or other goods. The significance of the practice, 
tradition or custom is relevant to the determination of whether that practice, custom or tradition 
is integral, but cannot itself constitute the claim to an aboriginal right. The claim must be based 
on the actual practices, customs and traditions related to the fishery, here the custom of 
exchanging fish for money or other goods. 

The trial judge made no clear and palpable error which would justify an appellate court's 
substituting its findings of fact. These findings included: (1) prior to contact exchanges of fish 
were only "incidental" to fishing for food purposes; (2) there was no regularized trading system 
amongst the appellant's people prior to contact; (3) the trade that developed with the Hudson's 
Bay Company, while of significance to the Sto:lo of the time, was qualitatively different from what 
was typical of Sto:lo culture prior to contact; and, (4) the Sto:lo's exploitation of the fishery was 
not specialized and that suggested that the exchange of fish was not a central part of Sto:lo 
culture. The appellant failed to demonstrate that the exchange of fish for money or other goods 
was an integral part of the distinctive Sto: 10 culture which existed prior to contact and was 
therefore protected by s. 35(1) of the Constitution Act, 1982. 
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Per L'Heureux-Dube J. (dissenting): Aboriginal rights find their origin in the historic occupation 
and use of native ancestral lands. These rights relate not only to aboriginal title but also to the 
component elements of this larger right, such as aboriginal rights to hunt, fish or trap, and their 
accompanying practices, customs and traditions. They also include other matters, not related to 
land, that form part of a distinctive aboriginal culture. 

Aboriginal rights can exist on reserve lands, aboriginal title lands, and aboriginal right lands. 
Reserve lands are reserved by the federal government for the exciusive use of Indian people. Title 
to aboriginal title lands -- lands which the natives possess for occupation and use at their own 
discretion -- is founded on common law and is subject to the Crown's ultimate titie. It exists when 
the bundle of aboriginal rights is large enough to command the recognition of a sui generis 
proprietary interest to occupy and use the land. Aboriginal title can also be founded on treaties. 
Finally, aboriginal right lands are those lands on which only speCific aboriginal rights exist (e.g., 
the right to hunt for food, social and ceremonial purposes) because the occupation and use by the 
particular group of aboriginal people is too limited and, as a result, does not meet the criteria for 
the recognition, at common law, of aboriginal title. These types of lands are not static or mutually 
exciusive. 

Prior to 1982, aboriginal rights were founded only on the common law and they could be 
extinguished by treaty, conquest and legislation as they were "dependent upon the good will of 
the Sovereign". Now, s. 35(1) of the Constitution Act, 1982 protects aboriginal interests arising 
out of the native historic occupation and use of ancestral lands through the recognition and 
affirmation of "existing aboriginal and treaty rights of the aboriginal peoples of Canada". 

The Sparrow test deals with constitutional claims of Infringement of aboriginal rights. This test 
involves three steps: (1) the assessment and definition of an existing aboriginal right (Including 
extinguishment); (2) the establishment of a prima facie infringement of such right; and, (3) the 
justification of the infringement. 

Section 35(1) must be given a generous, large and liberal Interpretation and ambiguities or 
doubts should be resolved in favour of the natives. Aboriginal rights must be construed in light of 
the special trust relationship and the responsibility of the Crown vis-a-vis aboriginal people. Most 
importantly, aboriginal rights protected under s. 35(1) must be interpreted in the context of the 
history and culture of the specific aboriginal society and in a manner that gives the rights 
meaning to the natives. It is not appropriate that the perspective of the common law be given an 
equal weight with the perspective of the natives. 

The issue of the nature and extent of aboriginal rights protected under s. 35(1) is fundamentally 
about characterization. Two approaches have emerged. 

The first approach focuses on the particular aboriginal practice, custom or tradition. It considers 
that what is common to both aboriginal and non-aboriginal cultures is non-aboriginal and hence 
not protected by s. 35(1). This approach should not be adopted. This approach misconstrues the 
words "distinctive culture", used in Sparrow, by interpreting it as if it meant "distinct culture". It is 
also overly majoritarian. Finally, this approach is unduly restrictive as it defines aboriginal culture 
and aboriginal rights as that which is left over after features of non-aboriginal cultures have been 
taken away. 

The second approach describes aboriginal rights in a fairly high level of abstraction and is more 
generic. Its underlying premise Is that the notion of "Integral part of [aboriginals'] distinctive 
culture" constitutes a general statement regarding the purpose of s. 35(1). Section 35(1) should 
be viewed as protecting, not a catalogue of individualized practices, customs or traditions but the 
"distinctive culture" of which aboriginal activities are manifestations. The emphasis is on the 
significance of these activities to natives rather than on the activities themselves. These aboriginal 
activities should be distinguished from the practices or habits which were merely incidental to the 
lives of a particular group of aboriginal people and, as such, would not warrant protection under s. 
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35(1). 

The criterion of "distinctive aboriginal culture" should not be limited to those activities that only 
aboriginal people have undertaken or that non-aboriginal people have not. Rather, all practices, 
customs and traditions which are connected enough to the self-identity and self-preservation of 
organized aboriginal societies should be viewed as deserving the protection of s. 35(1). A 
generous, large and liberal construction should be given to these activities in order to give full 
effect to the constitutional recognition of the distinctiveness of aboriginal culture. What constitutes 
a practice, custom or tradition distinctive to native culture and society must be examined through 
the eyes of aboriginal people. 

The question of the period of time relevant to the recognition of aboriginal rights relates to 
whether the practice, custom or tradition has to exist prior to a specific date, and also to the 
length of time necessary for an aboriginal activity to be recognized as a right under s. 35(1). Two 
basic approaches exist: the "frozen right" approach and the "dynamic right" approach. The latter 
should be preferred. 

The "frozen right" approach would recognize practices, customs and traditions that existed from 
time immemorial and that continued to exist at the time of British sovereignty. This approach 
overstates the impact of European influence on aboriginal communities, crystallizes aboriginal 
practice as of an arbitrary date, and imposes a heavy burden on the persons claiming an 
aboriginal right even if evidentiary standards are relaxed. In addition, it embodies inappropriate 
and unprovable assumptions about aboriginal culture and society and is inconsistent with Sparrow 
which refused to define existing aboriginal rights so as to incorporate the manner in which they 
were regulated in 1982. 

Underlying the "dynamic right" approach is the premise that "existing aboriginal rights" must be 
interpreted flexibly so as to permit their evolution over time. Aboriginal rights must be permitted 
to maintain contemporary relevance in relation to the needs of the natives as their practices, 
customs and traditions change and evolve with the overall society in which they live. This 
generous, large and liberal interpretation of aboriginal rights protected under s. 35(1) would 
ensure their continued vitality. Practices, customs and traditions need not have existed prior to 
British sovereignty or European contact. British sovereignty, instead of being considered the 
turning point in aboriginal culture, would be regarded as having recognized and affirmed 
practices, customs and traditions which are sufficiently significant and fundamental to the culture 
and social organization of aboriginal people. This idea relates to the "doctrine of continuity". 

The aboriginal activity must have formed an integral part of a distinctive aboriginal culture for a 
substantial continuous period of time. This period should be assessed based on: (1) the type of 
aboriginal practices, customs and traditions; (2) the particular aboriginal culture and society; and, 
(3) the reference period of 20 to 50 years. This approach gives proper consideration to the 
perspective of aboriginal people on the meaning of their existing rights. 

As regards the delineation of the aboriginal right ciaimed, the purposes of aboriginal practices, 
customs and traditions are highly relevant in assessing if they are sufficiently significant to the 
culture for a substantial continuing period of time. The purposes should not be strictly 
compartmentalized but rather should be viewed on a spectrum, with aboriginal activities 
undertaken solely for food at one extreme, those directed to obtaining purely commercial profit at 
the other extreme, and activities relating to livelihood, support and sustenance at the centre. 

An aboriginal activity does not need to be undertaken for livelihood, support and sustenance 
purposes to benefit from s. 35(1) protection. Whether an activity is sufficiently significant and 
fundamental to the culture and social organization for a substantial continuing period of time will 
have to be determined on the specific facts giving rise to each case, as proven by the Crown, in 
view of the particular aboriginal culture and the eVidence supporting the recognition of such right. 

Nevertheless, the facts did not support framing the issue in this case in terms of commercial 
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fishing. Appellant did not argue that her people possessed an aboriginal right to fish for 
commercial purposes but only the right to sell, trade and barter fish for their livelihood, support 
and sustenance. Finally, the legislative provision under constitutional challenge was not only 
aimed at commercial fishing but also at the non-commercial sale, trade and barter of fish. 

The trial judge and the Court of Appeal erred in framing the issue and in using a "frozen right" 
approach. The trial judge, since he asked himself the wrong questions and erred as to the proper 
evidentiary basis necessary to establish an aboriginal right under s. 35(1), made no finding of 
fact, or insufficient findings of fact, as regards the 5to:lo's distinctive aboriginal culture relating to 
the sale, trade and barter of fish for livelihood, support and sustenance purposes. An appellate 
court, given these palpable and overriding errors affecting the trial judge's assessment of the 
facts, is accordingly justified in intervening in the trial judge's findings of fact and substituting its 
own assessment of the evidence presented at trial. 

The fishery always provided a focus for life and livelihood for the 5to:lo and they have always 
traded salmon for the sustenance and support of themselves and their families. These activities 
formed part of the 5to:lo's distinctive aboriginal culture for a substantial continuous period of time 
-- for centuries before the arrival of Europeans -- and continued in modernized forms until the 
present day. The criteria regarding the characterization and the time requirement of aboriginal 
rights protected under s. 35(1) of the Constitution Act, 1982 were met. 

Per McLachlin J. (dissenting): A court considering the question of whether a particular practice is 
the exercise of as. 35(1) constitutional aboriginal right must adopt an approach which: (1) 
recognizes the dual purposes of s. 35(1) (to preclude extinguishment and to provide a firm 
foundation for settlement of aboriginal claims); (2) Is liberal and generous toward aboriginal 
interests; (3) considers the aboriginal claim In the context of the historic way of life of the people 
asserting it; and (4) above all, is true to the Crown's position as fiduciary for the first peoples. The 
legal perspectives of both the European and the aboriginal societies must be incorporated and the 
common law being applied must give full recognition to the pre-existing aboriginal tradition. 

The sale at Issue should not be labelled as something other than commerce. One person selling 
something to another is commerce. The critical question is not whether the sale of the fish is 
commerce or non-commerce, but whether the sale can be defended as the exercise of a more 
basic aboriginal right to continue the aboriginal people's historic use of the resource. 

An aboriginal right must be distinguished from the exercise of an aboriginal right. Rights are 
generally cast in broad, general terms and remain constant over the centuries. The exercise of 
rights may take many forms and vary from place to place and from time to time. The principle 
that aboriginal rights must be ancestral rights is reconciled with this Court's insistence that 
aboriginal rights not be frozen by the determination of whether the modern practice at issue may 
be characterized as an exercise of the right. The rights are ancestral: their exercise takes modern 
forms. 

History is important. A recently adopted practice would generally not qualify as being aboriginal. A 
practice, however, need not be traceable to pre-contact times for It to qualify as a constitutional 
right. Aboriginal rights do not find their source in a magic moment of European contact, but In the 
traditional laws and customs of the aboriginal people In question, which existed prior to the 
imposition of European law and which often dated from time immemorial. 

Continuity -- a link -- must be established between the historic practice and the right asserted. 
The exercise of a right can lapse, however, for a period of time. Aboriginal rights under s. 35(1) 
are not confined to rights formally recognized by treaty or the courts before 1982. 

Neither the "integral part" nor the "dynamic rights" approach provides a satisfactory test for 
determining whether an aboriginal right exists, even though each captures important facets of 
aboriginal rights. The "integral-incidental" test is too broad, too indeterminative and too 
categorical. 
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Aboriginal rights should be defined through an empirical approach. Inferences as to the sort of 
things which may qualify as aboriginal rights under s. 35(1) should be drawn from history rather 
than attempting to describe a priori what an aboriginal right is. 

The common law predicated dealings with aboriginals on two fundamental principles: (1) that the 
Crown asserted title subject to existing aboriginal interests in their traditional lands and adjacent 
waters, and (2) that those interests were to be removed only by solemn treaty with due 
compensation to the people and its descendants. This right to use the land and adjacent waters as 
the people had traditionally done for their sustenance is a fundamental aboriginal right which is 
supported by the common law and by the history of this country and which is enshrined in s. 35 
(1) of the Constitution Act, 1982. . 

The aboriginal right to fish may be defined as the right to continue to obtain from the river or the 
sea in question that which the particular aboriginal people have traditionally obtained therefrom. 
If the aboriginal people show that they traditionally sustained themselves from the river or sea, 
then they have a prima facie right to continue to do so, absent a treaty exchanging that right for 
other consideration. The right is not the right to trade, but the right to continue to use the 
resource in the traditional way to provide for traditional needs, albeit in their modern form. If the 
people demonstrate that trade is the only way of using the resource to provide the modern 
equivalent of what they traditionally took, it follows that the people should be permitted to trade 
in the resource to the extent necessary to provide the replacement goods and amenities. In this 
context, trade is but the mode or practice by which the more fundamental right of drawing 
sustenance from the resource is exercised. 

The right to trade the products of the land and adjacent waters for other goods is not unlimited. 
The right stands as a continuation of the aboriginal people's historical reliance on the resource. 
There is therefore no justification for extending it beyond what is required to provide the people 
with reasonable substitutes for what they traditionally obtained from the resource -- basic 
housing, transportation, clothing and amenities -- over and above what was required for food and 
ceremonial purposes. Beyond this, aboriginal fishers have no priority over non-aboriginal 
commercial or sport fishers. 

All aboriginal rights to the land or adjacent waters are subject to limitation on the ground of 
conservation. Any right, aboriginal or other, also carries with it the obligation to use it 
responsibly. The Crown must establish a regulatory regime which respects these objectives. 

The evidence conclusively established that over many centuries the fishery was used not only for 
food and ceremonial purposes but also for a variety of other needs. The scale of fishing here fell 
well within the limit of the traditional fishery. 

Extinguishment 

Per L'Heureux-Dube J. (dissenting): The question of the extinguishment of the right found to exist 
must be remitted to trial since there was insufficient evidence to enable this Court to decide it. 

Per McLachlin J. (dissenting): For legislation or regulation to extinguish an aboriginal right, the 
intention to extinguish must be "clear and plain." No government of the day considered either the 
aboriginal right or the effect of its proposed action on that right, as required by the "clear and 
plain" test, in effecting any regulations which allegedly had the effect of extinguishing the 
aboriginal right to fish commercially. 

Prima Facie Infringement 

Per L'Heureux-Dube J. (dissenting): The question of prima facie infringement must be remitted to 
trial since there was insufficient evidence to enable this Court to decide it. 
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Per McLachlin J. (dissenting): The inquiry into infringement Involves two stages: (1) the person 
charged must show that he or she had a prima facie right to his or her actions, and (2) the Crown 
must then show that the regulatory scheme satisfied the particular aboriginal entitlement to fish 
for sustenance. The second requirement was not met. 

Justification 

Per L'Heureux-Dube J. (dissenting): The question of justification must be remitted to trial since 
there was insufficient evidence to enable this Court to decide it. 

Per McLachlin J. (dissenting): A large view of justification which cuts back the aboriginal right on 
the ground that this is required for reconciliation and social harmony should not be adopted. It 
runs counter to the authorities, is indeterminate and ultimately more political than legal. A more 
limited view of justification, that the Crown may prohibit exploitation of the resource that is 
incompatible with its continued and responsible use, should be adopted. 

A government limitation on an aboriginal right may be justified, provided the limitation is directed 
to ensuring the conservation and responsible exercise of the right. Limits beyond this cannot be 
saved on the ground that they are required for societal peace or reconciliation. Limits that have 
the effect of transferring the resource from aboriginal people without treaty or consent cannot be 
justified. 

Subject to the limitations relating to conservation and prevention of harm to others, the aboriginal 
people have a priority to fish for food, ceremony and supplementary sustenance defined in terms 
of the basic needs that the fishery provided to the people in ancestral times. Non-aboriginal 
peoples may use the resource subject to these conditions. 

The regulation at issue was not justified. 
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Vessel Association, 443 U.S. 658 (1979); R. v. Oakes, [1986]1 S.C.R. 103; Hunter v. Southam 
Inc., [1984] 2 S.C.R. 145; Simon v. The Queen, [1985] 2 S.C.R. 387; Nowegljick v. The Queen, 
[1983]1 S.C.R. 29; R. v. Horseman, [1990]1 S.C.R. 901; R. v. Sioui, [1990]1 S.C.R. 1025; R. 
v. George, [1966] S.C.R. 267; R. v. Sutherland, [1980] 2 S.C.R. 451; Calder v. Attorney-General 
of British Columbia, [1973] S.C.R. 313; Kruger v. The Queen, [1978]1 S.C.R. 104; R. v. 
Derriksan (1976), 71 D.L.R. (3d) 159 (S.C.C.), [1976] 2 S.C.R. v; Stein v. The Ship "Kathy K", 
[1976] 2 S.C.R. 802; Beaudoin-Daigneault v. Richard, [1984]1 S.C.R. 2; Laurentide Motels Ltd. 
v. Beauport (City), [1989] 1 S.C.R. 705; Hodgkinson v. Simms, [1994] 3 S.C.R. 377; Schwartz v. 
Canada, [1996]1 S.C.R. 254; N.V. Bocimar S.A. v. Century Insurance Co. of Canada, [1987] 1 
S.C.R. 1247. 

By L'Heureux-Dube J. (dissenting) 

R. v. N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672; R. v. Gladstone, [1996] 2 S.C.R. 723; 
Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543 (1823); Cherokee Nation v. Georgia, 30 U.S. (5 
Pet.) 1 (1831); Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832); Calder v. Attorney-General of 
British Columbia, [1973] S.C.R. 313; R. v. Sioui, [1990]1 S.C.R. 1025; R. v. Sparrow, [1990]1 
S.C.R. 1075; Guerin v. The Queen, [1984] 2 S.C.R. 335; Mabo v. Queensland [No.2] (1992), 175 
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e.L.R. 1; St. Catherine's Milling and Lumber Co. v. The Queen (1888), 14 A.e. 46; R. v. Lewis, 
[1996] 1 S.C.R. 921; R. v. Nikal, [1996] 1 S.e.R. 1013; Baker Lake v. Minister of Indian Affairs 
and Northern Development, [1980] 1 F.e. 518; Simon v. The Queen, [1985] 2 S.C.R. 387; R. v. 
Horseman, [1990] 1 S.e.R. 901; R. v. Badger, [1996] 1 S.C.R. 771; Mitchell v. Peguis Indian 
Band, [1990] 2 S.C.R. 85; R. v. George, [1966] S.C.R. 267; Sikyea v. The Queen, [1964] S.C.R. 
642; Kruger v. The Queen, [1978] 1 S.C.R. 104; R. v. Taylor (1981), 62 C.C.C. (2d) 227; Jack v. 
The Queen, [1980] 1 S.e.R. 294; R. v. Denny (1990), 55 C.C.C. (3d) 322; Edwards v. Attorney
General for Canada, [1930] A.C. 124; Attorney General of Quebec v. Blaikle (No.1), [1979] 2 
S.C.R. 1016; Re Residential Tenancies Act, 1979, [1981]1 S.C.R. 714; Hunter v. Southam Inc., 
[1984] 2 S.C.R. 145; R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295; R. v. Keegstra, [1990] 3 
S.e.R. 697; R. v. Sutherland, [1980] 2 S.C.R. 451; Moosehunter v. The Queen, [1981] 1 S.C.R. 
282; Nowegijick v. The Queen, [1983]1 S.C.R. 29; Delgamuukw v. British Columbia (1993), 104 
D.L.R. (4th) 470; Ford v. Quebec (Attorney General), [1988] 2 S.e.R. 712; Irwin Toy Ltd. v. 
Quebec (Attorney General), [1989]1 S.C.R. 927; Edmonton Journal v. Alberta (Attorney 
General), [1989] 2 S.C.R. 1326; Committee for the Commonwealth of Canada v. Canada, [1991] 
1 S.e.R. 139; RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199; R. v. Nova 
Scotia Pharmaceutical Society, [1992] 2 S.C.R. 606; Ontario v. Canadian Pacific Ltd., [1995] 2 
S.C.R. 1031; Frank v. The Queen, [1978] 1 S.C.R. 95; R. v. Jones (1993), 14 O.R. (3d) 421; R. v. 
King, [1993] O.J. No. 1794; R. v. Fraser, [1994] 3 C.N.L.R. 139; Stein v. The Ship "Kathy K", 
[1976] 2 S.C.R. 802; Beaudoin-Daigneault v. Richard, [1984] 1 S.C.R. 2; Lensen v. Lensen, 
[1987] 2 S.C.R. 672; Laurentide Motels Ltd. v. Beauport (City), [1989]1 S.C.R. 705; Ontario 
(Attorney General) v. Bear Island Foundation, [1991] 2 S.C.R. 570; Lapointe v. Hopital Le 
Gardeur, [1992]1 S.C.R. 351; R. v. Burns, [1994] 1 S.e.R. 656; Hodgkinson v. Simms, [1994] 3 
S.C.R. 377; Schwartz v. Canada, [1996]1 S.C.R. 254. 

By McLachlin J. (dissenting) 

R. v. Sparrow, [1990] 1 S.C.R. 1075; R. v. N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672; R. v. 
Gladstone, [1996] 2 S.e.R. 723; Mabo v. Queensland [No.2] (1992), 175 e.L.R. 1; Guerin v. The 
Queen, [1984] 2 S.e.R. 335; The Case of Tanistry (1608), Davis 28, 80 E.R. 516; In re Southern 
Rhodesia, [1919] A.C. 211; Tijani v. Secretary, Southern Nigeria, [1921] 2 A.C. 399; Oyekan v. 
Adele, [1957] 2 All E.R. 785; Calder v. Attorney-General of British Columbia, [1973] S.C.R. 313; 
United States v. Dion, 476 U.S. 734 (1986); Jack v. The Queen, [1980]1 S.C.R. 294. 

Statutes and Regulations Cited 

British Columbia Fishery (General) Regulations, SORj84-248, s. 27(5) [ad. SOR/85-290, s. 5]. 
British Columbia Terms of Union, R.s.C., 1985, App. II, No. 10. 
Constitution Act, 1867, s. 91(24). 
Constitution Act, 1982, ss. 35(1), (2), 52. 
Fisheries Act, R.S.C. 1970, c. F-14, s. 61(1). 
Indian Act, R.S.C., 1985, c. 1-5, ss. 81, 82, 88. 
Loi sur la protection du consommateur, L.R.Q. 1977, c. P-40.1. 
Order in Council, P.C. 2539 (September 11,1917). 
Oregon Boundary Treaty, 1846, 34 B.S.P. 14. 
Royal Proclamation of 1763, R.S.C., 1985, App. II, No.!. 
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Asch, Michael. Home and Native Land: Aboriginal Rights and the Canadian Constitution. Toronto: 
Methuen, 1984. 
Asch, Michael and Patrick Macklem. "Aboriginal Rights and Canadian Sovereignty: An Essay on R. 
v. Sparrow" (1991), 29 Alta. L. Rev. 498. 
Binnie, W. I. C. "The Sparrow Doctrine: Beginning of the End or End of the Beginning?" (1990), 
15 Queen's LJ. 217. 
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1769. 
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Bowker, Andrea. "Sparrow's Promise: Aboriginal Rights in the B.C. Court of Appeal" (1995), 53 
Toronto Fac. L. Rev. 1. 
Chitty, Joseph. A Treatise on the Law of the Prerogatives of the Crown. London: Butterworths, 
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Queen's LJ. 173. 
McNeil, Kent. "The Constitutional Rights of the Aboriginal Peoples of Canada" (1982), 4 Sup. Ct. L. 
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McNeil, Kent. Common Law Aboriginal Title. Oxford: Clarendon Press, 1989. 
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Petit Robert 1. Paris: Le Robert, 1990, "ancestral". 
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APPEAL from a judgment of the British Columbia Court of Appeal (1993), 80 B.C.L.R. (2d) 75, 29 
B.C.A.C. 209,48 W.A.C. 209,83 C.C.C. (3d) 289, [1993] 5 W.W.R. 459, [1993]4 C.N.L.R. 221, 
allowing an appeal from a judgment of Selbie J. (1991),58 B.C.L.R. (2d) 392, [1991] 3 C.N.L.R. 
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161, allowing an appeal from conviction by Scarlett Provo Ct. J., [1991] 3 C.N.L.R. 155. Appeal 
dismissed, L'Heureux-Dube and McLachlin JJ. dissenting. 

Louise Mandell and Leslie J. Pinder, for the appellant. 
S. David Frankel, Q.C., and Cheryl J. Tobias, for the respondent. 
Rene Morin, for the intervener the Attorney General of Quebec. 
J. Keith Lowes, for the intervener the Fisheries Council of British Columbia. 
Christopher Harvey, Q.C., and Robert Lonergan, for the interveners the British Columbia Fisheries 
Survival Coalition and the British Columbia Wildlife Federation. 
Harry A. Slade, Arthur C. Pape and Robert C. Freedman, for the intervener the First Nations 
Summit. 
Stuart Rush, Q.c., and Michael Jackson, for the interveners Delgamuukw et al. 
Arthur C. Pape and Clayton C. Ruby, for the interveners Howard Pamajewon, Roger Jones, Arnold 
Gardner, Jack Pitchenese and Allan Gardner. 

Solicitors for the appellant: Mandell, Pinder, Vancouver. 
SoliCitor for the respondent: The Attorney General of Canada, Ottawa. 
Solicitor for the intervener the Attorney General of Quebec: The Attorney General of Quebec, Ste
Foy. 
Solicitor for the intervener the Fisheries Council of British Columbia: J. Keith Lowes, Vancouver. 
Solicitors for the interveners the British Columbia Fisheries Survival Coalition and the British 
Columbia Wildlife Federation: Russell & DuMoulin, Vancouver. 
Solicitors for the intervener the First Nations Summit: Ratcliff & Company, North Vancouver. 
Solicitors for the interveners Delgamuukw et al.: Rush Crane, Guenther & Adams, Vancouver. 
Solicitors for the interveners Howard Pamajewon, Roger Jones, Arnold Gardner, Jack Pitchenese 
and Allan Gardner: Pape & Salter, Vancouver. 
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Case Name: 

Sierra Club of Canada (British Columbia) v. British 
Columbia (Utilities Commission) 

Between 
Sierra Club of Canada (British Columbia), British 

Columbia Sustainable Energy Association, Peace Valley 
Environment Association, Appellants (Applicants), and 

British Columbia Utilities Commission, British 
Columbia Hydro and Power Authority, Respondents 

(Respondents) 

[2008] B.C.J. No. 402 

2008 BCCA 98 

165 A.C.W.S. (3d) 551 
78 B.C.L.R. (4th) 55 
2008 CarswellBC 442 

Docket: CA035051 

British Columbia Court of Appeal 
Vancouver, British Columbia 

R.T.A. LOW, K.l. Smith and P.O. Lowry ll.A. 

Heard: February 22, 2008. 
Judgment: March.7, 2008. 

(27 paras.) 

[Editor's note: An addendum was released by the Court April 2, 2008. See [2008] B.C.J. No. 560.] 

Administrative law - Natural justice - Duty of fairness - Application by environmental groups for 
review of decisions regarding costs following proceedings before Utilities Commission dismissed -
No denial of fairness in Commission's decision to reduce costs payable to groups where their 
participation in proceedings not deemed necessary - Favourable reviews of groups' budgets for 
participation, given before proceedings commenced, were not binding on Commission. 

Administrative law - Judicial review and statutory appeal - Standard of review -
Reasonableness - Patent unreasonableness - Application by environmental groups for review of 
decisions regarding costs following proceedings before Utilities Commission dismissed -
Commission found proceedings did not deal with substantial issues warranting groups' 
participation - Court would not interfere with decision where full record not before court -
Commission's decision not established to be patently unreasonable. 

Natural resources law - Hydro-electricity - Rates - Regulation - Application by environmental 
groups for review of decisions regarding costs following proceedings before Utilities Commission 
dismissed - Commission found proceedings did not deal with substantial issues warranting 
groups' participation - Court would not interfere with decision where full record not before court 
- Commission's decision not established to be patently unreasonable - Utilities Commission Act, 
ss. 45, 58, 71, 118. 
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Application by three environmental organizations for review of a decision by the Utilities 
Commission denying them costs for their participation in regulatory proceedings involving British 
Columbia Hydro and Power Authority. The first proceeding concerned a Revenue Requirements 
Application by Hydro, by way of which the Commission set the rates to be paid by Hydro for the 
power it distributed. The second proceeding concerned a plan filed by Hydro for the Commission's 
consideration addressing anticipated capital expenditures and the way it Intended to meet and 
reduce the demand for power. The third proceeding concerned an agreement for Hydro's purchase 
of power from Aican, in which the Commission considered whether it was in the public interest for 
the agreement to go ahead. The environmental organizations participated in the proceedings as a 
public service in furthering their constituent's interests including the promotion of cost-effective, 
enVironmentally-sustainable electricity. At the outset of the proceedings, the organizations 
submitted budget estimates to the Commission which received favourable reviews by Commission 
staff. At the conclusion of each proceeding, the organizations applied for costs against Hydro. In 
all three cases, the costs sought by the organizations were much greater than the costs awarded. 
The Commission declined to reconsider the first and third costs awards. It found the organizations 
lacked a substantial interest in the proceedings and failed to show that they were impacted by the 
outcome of the proceedings. 

HELD: Application dismissed. The Commission's decisions on costs were not patently 
unreasonable. The full record of the proceedings was not before the Court, so it would not 
substitute its decision for the Commission's regarding whether or not the proceedings dealt with 
substantial issues warranting the participation of the organizations. The favourable budget 
reviews given by Commission staff members were not binding on the Commission. There was 
nothing unfair about the Commission making its final decision on costs after the proceedings were 
completed. 

Statutes, Regulations and Rules Cited: 

Utilities Commission Act, R.S.B.C. 1996, c. 473, s. 45(6.1), s. 58, s. 71, s. 118 

Counsel: 

W.J. Andrews: Counsel for the Appellants. 

G.A. Fulton, Q.C.: Counsel for the Respondent, British Columbia Utilities Commission. 

C.D. Wilson: Counsel for the Respondent, British Columbia Hydro and Power Authority. 
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25 A tribunal is required to provide those affected with a meaningful opportunity to be heard 
fully and fairly, and to have decisions made in a fair, Impartial, and open process appropriate to 
the attendant statutory, institutional, and social context: Baker v. Canada (Minister of 
Citizenship and Immigration), [1999] 2 S.C.R. 817, 174 D.L.R. (4th) 193, per L'Heureux-Dube 
J. at para. 28. There is nothing in the record that suggests the appellants were denied any 
measure of the procedural fairness to which they were entitled. 
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Indexed as: 

Taku River Tlingit First Nation v. British Columbia 
(Project Assessment Director) 

Norm Ringstad, in his capacity as the Project Assessment 
Director of the Tulsequah Chief Mine Project, Sheila 

Wynn, in her capacity as the Executive Director, 
Environmental Assessment Office, the Minister of 

Environment, Lands and Parks, and the Minister of Energy 
and Mines and Minister Responsible for Northern 

Development, appellants; 
v. 

Taku River Tlingit First Nation and Melvin lack, on 
behalf of himself and all other members of the Taku 

River Tlingit First Nation, Redfern Resources Ltd., and 
Redcorp Ventures Ltd. formerly known as Redfern 

Resources Ltd., respondents, and 
Attorney General of Canada, Attorney General of Quebec, 
Attorney General of Alberta, Business Council of British 

Columbia, British Columbia and Yukon Chamber of Mines, 
British Columbia Chamber of Commerce, British Columbia 

Wildlife Federation, Council of Forest Industries, 
Mining Association of British Columbia, Aggregate 

Producers Association of British Columbia, Doig River 
First Nation, First Nations Summit, and Union of British 

Columbia Indian Chiefs, interveners. 

[2004] 3 S.C.R. 550 

[2004] S.C.J. No. 69 

2004 SCC 74 

File No.: 29146. 

[page551] 

Supreme Court of Canada 

Heard: March 24, 2004; 
Judgment: November 18, 2004. 

Present: McLachlin C.l. And Major, Bastarache, Binnie, 
LeBel, Deschamps and Fish ll. 

(47 paras.) 

Appeal From: 

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 
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Catchwords: 

Crown - Honour of Crown - Duty to consult and accommodate Aboriginal peoples - Whether 
Crown has duty to consult and accommodate Aboriginal peoples prior to making decisions that 
might adversely affect their as yet unproven Aboriginal rights and title claims - If so, whether 
consultation and accommodation engaged in by Province prior to issuing project approval 
certificate was adequate to satisfy honour of Crown. 

Summary: 

Since 1994, a mining company has sought permission from the British Columbia government to 
re-open an old mine. The Taku River Tlingit First Nation ("TRTFN"), which participated in the 
environmental assessment process engaged in by the Province under the Environmental 
Assessment Act, objected to the company's plan to build a road through a portion of the TRTFN's 
traditional territory. The Province granted the project approval certificate in 1998. The TRTFN 
brought a petition to quash the decision on grounds based on administrative law and on its 
Aboriginal rights and title. The chambers judge concluded that the decision makers had not been 
sufficiently careful during the final months of the assessment process to ensure that they had 
effectively addressed the substance of the TRTFN's concerns. She set aside the decision and 
directed a reconsideration. The majority of the Court of Appeal upheld the decision, finding that 
the Province had failed to meet its duty to consult with and accommodate the TRTFN. 

Held: The appeal should be allowed. 

The Crown's duty to consult and accommodate Aboriginal peoples, even prior to proof of asserted 
Aboriginal rights and title, is grounded in the principle of the honour of the Crown, which derives 
from the Crown's assertion of sovereignty in the face of prior Aboriginal occupation. The Crown's 
honour cannot be interpreted [page552] narrowly or technically, but must be given full effect in 
order to promote the process of reconciliation mandated by s. 35(1) of the Constitution Act, 1982. 
The duty to consult varies with the circumstances. It arises when a Crown actor has knowledge, 
real or constructive, of the potential existence of the Aboriginal right or title and contemplates 
conduct that might adversely affect it. This in turn may lead to a duty to accommodate Aboriginal 
concerns. Responsiveness is a key requirement of both consultation and accommodation. The 
scope of the duty to consult is proportionate to a preliminary assessment of the strength of the 
case supporting the existence of the right or title, and to the seriousness of the potentially 
adverse effect upon the right or title claimed. 

The Crown's obligation to consult the TRTFN was engaged in this case. The Province was aware of 
the TRTFN's title and rights claims and knew that the decision to reopen the mine had the 
potential to adversely affect the substance of the TRTFN's claims. The TRTFN's claim is relatively 
strong, supported by a prima facie case, as attested to by its inclusion in the Province's treaty 
negotiation process. While the proposed road is to occupy only a small portion of the territory over 
which the TRTFN asserts title, the potential for negative derivative impacts on the TRTFN's claims 
is high. On the spectrum of consultation required by the honour of the Crown, the TRTFN was 
entitled to more than minimum consultation under the circumstances, and to a level of 
responsiveness to its concerns that can be characterized as accommodation. It is impossible, 
however, to provide a prospective checklist of the level of consultation required. 

In this case, the process engaged in by the Province under the Environmental Assessment Act 
fulfilled the requirements of its duty to consult and accommodate. The TRTFN was part of the 
Project Committee, participating fully in the environmental review process. Its views were put 
before the decision makers, and the final project approval contained measures designed to 
address both its immediate and its long-term concerns. The Province was not under a duty to 
reach agreement with the TRTFN, and its failure to do so did not breach the obligations of good 
faith that it owed the TRTFN. Finally, it is expected that, throughout the permitting, approval and 
licensing process, as well as in the [page553] development of a land use strategy, the Crown will 
continue to fulfill its honourable duty to consult and, if appropriate, accommodate the TRTFN. 

Cases Cited 
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Applied: Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73; 
referred to: R. v. Sparrow, [1990] 1 S.C.R. 1075; R. v. Nikal, [1996] 1 S.C.R. 1013; R. v. 
Gladstone, [1996] 2 S.C.R. 723; Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010. 

Statutes and Regulations Cited 

Constitution Act, 1982, s. 35(1). 

Environmental Assessment Act, R.S.B.C. 1996, c. 119 [rep. 2002, c. 43, s. 58], ss. 2, 7, 9, 10, 14 
to 18, 19(1),21, 22, 23, 29, 30(1). 

Judicial Review Procedure Act, R.S.B.C. 1996, c. 241. 

Mine Development Assessment Act, S.B.C. 1990, c. 55. 

History and Disposition: 

APPEAL from a judgment of the British Columbia Court of Appeal (2002), 211 D.L.R. (4th) 89, 
[2002]4 W.W.R. 19, 163 B.C.A.C. 164,267 WAC. 164, 98 B.C.L.R. (3d) 16,42 C.E.L.R. (N.S.) 
169, [2002] 2 C.N.L.R. 312, 91 C.R.R. (2d) 260, [2002] B.C.J. No. 155 (QL), 2002 BCCA 59, 
affirming a decision of the British Columbia Supreme Court (2000), 77 B.C.L.R. (3d) 310, 34 
C.E.L.R. (N.S.) 209, [2000] B.C.J. No. 1301 (QL), 2000 BCSC 1001. Appeal allowed. 

Counsel: 

Paul J. Pearlman, Q.C., and Kathryn L. Kickbush, for the appellants. 

Arthur C. Pape, Jean Teillet and Richard B. Salter, for the respondents Taku River Tlingit First 
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The judgment of the Court was delivered by 

McLACHLIN C.l.:-

I. Introduction 

1 This case raises the issue of the limits of the Crown's duty to consult with and accommodate 
Aboriginal peoples when making decisions that may adversely affect as yet unproven Aboriginal 
rights and title claims. The Taku River Tlingit First Nation ("TRTFN") partiCipated in a three-and-a
half-year environmental assessment process related to the efforts of Redfern Resources Ltd. 
("Redfern") to reopen an old mine. Ultimately, the TRTFN found itself disappointed in the process 
and in the result. 

2 I conclude that the Province was required to consult meaningfully with the TRTFN in the 
decision-making process surrounding Redfern's project approval application. The TRTFN's role in 
the environmental assessment was, however, sufficient to uphold the Province's honour and meet 
the requirements [page555j of its duty. Where consultation is meaningful, there is no ultimate 
duty to reach agreement. Rather, accommodation requires that Aboriginal concerns be balanced 
reasonably with the potential impact of the particular decision on those concerns and with 
competing societal concerns. Compromise is inherent to the reconciliation process. In this case, 
the Province accommodated TRTFN concerns by adapting the environmental assessment process 
and the requirements made of Redfern in order to gain project approval. I find, therefore, that the 
Province met the reqUirements of Its duty toward the TRTFN. 

II. Facts and Decisions Below 

3 The Tulsequah Chief Mine, operated in the 1950s by Cominco Ltd., lies in a remote and 
pristine area of northwestern British Columbia, at the confluence of the Taku and Tulsequah 
Rivers. Since 1994, Redfern has sought permission from the British Columbia government to 
reopen the mine, first under the Mine Development Assessment Act, S.B.C. 1990, c. 55, and then, 
following its enactment in 1995, under the Environmental Assessment Act, R.S.B.C. 1996, c. 119. 
During the enVironmental assessment process, access to the mine emerged as a point of 
contention. The members of the TRTFN, who partiCipated in the assessment as Project Committee 
members, objected to Redfern's plan to build a 160-km road from the mine to the town of Atlin 
through a portion of their traditional territory. However, after a lengthy process, project approval 
was granted on March 19, 1998 by the Minister of Environment, Lands and Parks and the Minister 
of Energy and Mines ("Ministers"). 

4 The Redfern proposal was assessed in accordance with British Columbia's Environmental 
Assessment Act. The environmental assessment process is [page556j distinct from both the land 
use planning process and the treaty negotiation process, although these latter processes may 
necessarily have an Impact on the assessment of individual proposals. The following provisions 
are relevant to this matter. 

5 Section 2 sets out the purposes of the Act, which are: 

(a) to promote sustainability by protecting the environment and fostering a 
sound economy and social well-being, 

(b) to provide for the thorough, timely and integrated assessment of the 
environmental, economic, SOCial, cultural, heritage and health effects of 
reViewable projects, 

(c) to prevent or mitigate adverse effects of reviewable projects, 

(d) to provide an open, accountable and neutrally administered process for the 
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assessment 

(i) of reviewable projects, and 

(e) to provide for participation, in an assessment under this Act, by the public, 
proponents, first nations, municipalities and regional districts, the 
government and its agencies, the government of Canada and its agencies and 
British Columbia's neighbouring jurisdictions. 

6 "The proponent of a reviewable project may apply for a project approval certificate" under s. 7 
of the Act, providing a "preliminary overview of the reviewable project, including" potential effects 
and proposed mitigation measures. If the project is accepted for review, "the executive director 
must establish a project committee" for the project (s. 9(1)). The executive director must Invite a 
number of groups to nominate members to the committee, including "any first nation whose 
traditional territory includes the site of the project or is in the [page557) vicinity of the project" (s. 
9(2)(d)). Under s. 9(6), the committee "may determine its own procedure, and provide for the 
conduct of its meetings". 

7 Redfern's proposal was accepted for review under the former Mine Development Assessment 
Act, and a project committee was established in November 1994. Invited to participate were the 
TRTFN, the British Columbia, federal, Yukon, United States, and Alaskan governments, as well as 
the Atlin Advisory Planning Commission. When the Environmental Assessment Act was instituted, 
the Project Committee was formally constituted under s. 9. Working groups and technical sub
committees were formed, including a group to deal with Aboriginal concerns and a group to deal 
with issues around transportation options. The TRTFN participated in both of these groups. A 
number of studies were commissioned and provided to the Project Committee during the 
assessment process. 

8 The project committee becomes the primary engine driving the assessment process. It must 
act in accordance with the purposes of a project committee, set out in s. 10 as: 

(a) to provide to the executive director, the minister and the responsible minister 
expertise, advice, analysis and recommendations, and 

(b) to analyze and advise the executive director, the minister and the responsible 
minister as to, 

(i) the comments received in response to an Invitation for comments 
under this Act, 

(ii) the advice and recommendations of the public advisory 
committee, if any, established for that reviewable project, 

(iii) the potential effects, and 

(iv) the prevention or mitigation of adverse effects. 

[page558) 

9 The proponent of the project is required to engage in public consultation and distribution of 
information about the proposal (ss. 14-18). After the period for receipt of comments has expired, 
the executive director must either "refer the application to the [Ministers) ... for a decision ... or 
order that a project report be prepared ... and that the project undergo further review" (s. 19(1)). 
If a project report is to be prepared, the executive director must prepare draft project report 
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specifications indicating what information, analysis, plans or other records are relevant to an 
effective assessment, on the recommendation of the project committee (s. 21(a)). Sections 22 
and 23 set out a non-exhaustive list of what matters may be Included in a project report. These 
specifications are provided to the proponent (s. 21(b)). 

10 In this case, Redfern was required to produce a project report, and draft project report 
specifications were provided to it. Additional time was granted to allow the executive director and 
Project Committee to prepare specifications. 

11 When the proponent submits a project report, the project committee makes a 
recommendation to the executive director, whether to accept the report for review or to withhold 
acceptance if the report does not meet the specifications. Redfern submitted a multiple volume 
project report in November 1996. A time limit extension was granted to allow extra time to 
complete the review of the report. In January 1997, the Project Committee concluded that the 
report was deficient in certain areas, and Redfern was required to address the deficiencies. 

12 Through the environmental assessment process, the TRTFN's concerns with the road 
proposal became apparent. Its concerns crystallized around the potential effect on wildlife and 
traditional land use, as well as the lack of adequate baseline information by which to measure 
subsequent effects. It was the TRTFN's position that the road ought not to be approved in the 
absence of a land use planning strategy and away from the treaty [page559] negotiation table. 
The environmental assessment process was unable to address these broader concerns directly, 
but the project assessment director facilitated the TRTFN's access to other provincial agencies and 
decision makers. For example, the Province approved funding for wildlife monitoring programs as 
desired by the TRTFN (the Grizzly Bear Long-term Cumulative Effects Assessment and Ungulate 
Monitoring Program). The TRTFN also expressed interest in TRTFN jurisdiction to approve permits 
for the project, revenue sharing, and TRTFN control of the use of the access road by third parties. 
It was informed that these issues were outside the ambit of the certification process and could 
only be the subject of later negotiation with the government. 

13 While Redfern undertook to address other deficiencies, the Environmental Assessment 
Office's project assessment director engaged a consultant acceptable to the TRTFN, Mr. Lindsay 
Staples, to perform traditional land use studies and address issues raised by the TRTFN. Redfern 
submitted its upgraded report in July 1997, but was requested to await receipt of the Staples 
Report. The Staples Report, prepared by August 1997, was provided for inclusion in the Project 
Report. The Project Report was distributed for review in September 1997, with public comments 
received for a 60-day period thereafter. However, the TRTFN, upon reviewing the Staples Report, 
voiced additional concerns. In response, the Environmental Assessment Office engaged Staples to 
prepare an addendum to his report, which was completed in December 1997 and also included in 
the Project Report from that time forward. 

14 Under the Act, the executive director, upon accepting a project report, may refer the 
application for a project approval certificate to the Ministers for a decision (s. 29). "In making a 
referral ... the executive director must take into account the application, the project report and 
any comments [page560] received about them" (s. 29(1)). "A referral ... may be accompanied by 
recommendations of the project committee" (s. 29(4)). There is no requirement under the Act 
that a project committee prepare a written recommendations report. 

15 In this case, the staff of the Environmental Assessment Office prepared a written Project 
Committee Recommendations Report, the major part of which was provided to committee 
members for review in early January 1998. The final 18 pages were provided as part of a 
complete draft on March 3, 1998. The majority of the committee members agreed to refer the 
application to the Ministers and to recommend approval for the project subject to certain 
recommendations and conditions. The TRTFN did not agree with the Recommendations Report, 
and instead prepared a minority report stating their concerns with the process and the proposal. 

16 After a referral under s. 29 is made, "the ministers must consider the application and any 
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recommendations of the project committee" (s. 30(1)(a)), in order to either "issue a project 
approval certificate", "refuse to issue the ... certificate", or "refer the application to the 
Environmental Assessment Board for [a] public hearing" (s. 30(1)(b)). Written reasons are 
required (s. 30(1)(c)). 

17 The executive director referred Redfern's application to the Ministers on March 12, 1998. The 
referral included the Project Committee Recommendations Report, the Project Approval Certificate 
in the form that it was ultimately signed, and the TRTFN Report (A.R., vol. V, p. 858). In addition, 
the Recommendations Report explicitly identified TRTFN concerns and pOints of disagreement 
throughout, as well as suggested mitigation measures. The Ministers issued the Project Approval 
Certificate on March 19, 1998, approving the proposal subject to detailed terms and conditions. 

[page561] 

18 Issuance of project approval certification does not constitute a comprehensive "go-ahead" fOI 
all aspects of a project. An extensive "permitting" process precedes each aspect of construction, 
which may involve more detailed substantive and information requirements being placed on the 
developer. Part 6 of the Project Committee's Recommendations Report summarized the 
requirements for licences, permits and approvals that would follow project approval in this case. In 
addition, the Recommendations Report made prospective recommendations about what ought to 
happen at the permit stage, as a condition of certification. The Report stated that Redfern would 
develop more detailed baseline information and analysis at the permit stage, with continued TRTFN 
partiCipation, and that adjustments might be required to the road route in response. The majority 
also recommended creation of a resource management zone along the access corridor, to be in 
place until completion of a future land use plan; the use of regulations to control access to the 
road; and creation of a Joint Management Committee for the road with the TRTFN. It 
recommended that Redfern's future Special Use Permit application for the road be referred to the 
proposed Joint Management Committee. 

19 The TRTFN brought a petition in February 1999 under the Judicial Review Procedure Act, 
R.S.B.C. 1996, c. 241, to quash the Ministers' decision to Issue the Project Approval Certificate on 
administrative law grounds and on grounds based on its Aboriginal rights and title. Determination 
of its rights and title was severed from the judicial review proceedings and referred to the trial list, 
on the Province's application. The chambers judge on the judicial review proceedings, Kirkpatrick 
J., concluded that the Ministers should have been mindful of the possibility that their decision mighl 

infringe Aboriginal rights, and that they had not been sufficiently careful during the final months of 
the assessment process to ensure that they had effectively addressed the substance of the TRTFN'~ 
concerns ( (2000), 77 B.C.L.R. (3d) 310, 2000 BCSC 1001). [page562] She also found in the 
TRTFN's favour on administrative law grounds. She set aside the decision to issue the Project 
Approval Certificate and directed a reconsideration, for which she later issued directions. 

20 The majority of the British Columbia Court of Appeal dismissed the Province's appeal, finding 
(per Rowles J.A.) that the Province had failed to meet its duty to consult with and accommodate 
the TRTFN ( (2002), 98 B.C.L.R. (3d) 16, 2002 BCCA 59). Southin J.A., dissenting, would have 
found that the consultation undertaken was adequate on the facts. Both the majority and the 
dissent appear to conclude that the decision complied with administrative law principles. The 
Province has appealed to this Court, arguing that no duty to consult exists outside common law 
administrative principles, prior to proof of an Aboriginal claim. If such a duty does exist, the 
Province argues, it was met on the facts of this case. 

21 In Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, 
heard concurrently with this case, this Court has confirmed the existence of the Crown's duty to 
consult and, where indicated, to accommodate Aboriginal peoples prior to proof of rights or title 
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claims. The Crown's obligation to consult the TRTFN was engaged in this case. The Province was 
aware of the TRTFN's claims through its involvement in the treaty negotiation process, and knew 
that the decision to reopen the Tulsequah Chief Mine had the potential to adversely affect the 
substance of the TRTFN's claims. 

[page563] 

22 On the principles discussed in Haida, these facts mean that the honour of the Crown placed 
the Province under a duty to consult with the TRTFN in making the decision to reopen the 
Tulsequah Chief Mine. In this case, the process engaged in by the Province under the 
Environmental Assessment Act fulfilled the requirements of its duty. The TRTFN was part of the 
Project Committee, participating fully in the environmental review process. It was disappointed 
when, after three and a half years, the review was concluded at the direction of the Environmental 
Assessment Office. However, Its views were put before the Ministers, and the final project approval 
contained measures designed to address both its immediate and long-term concerns. The Province 
was under a duty to consult. It did so, and proceeded to make accommodations. The Province was 
not under a duty to reach agreement with the TRTFN, and its failure to do so did not breach the 
obligations of good faith that it owed the TRTFN. 

A. Did the Province Have a Duty to Consult and if Indicated Accommodate the TRTFN? 

23 The Province argues that, before the determination of rights through litigation or conclusion 
of a treaty, it owes only a common law "duty of fair dealing" to Aboriginal peoples whose claims 
may be affected by government deciSions. It argues that a duty to consult could arise after rights 
have been determined, through what it terms a "justificatory fiduciary duty". Alternatively, It 
submits, a fiduciary duty may arise where the Crown has undertaken to act only in the best 
interests of an Aboriginal people. The Province submits that it owes the TRTFN no duty outside of 
these specific situations. 

24 The Province's submissions present an impoverished vision of the honour of the Crown and 
all [page564] that it implies. As discussed in the companion case of Haida, supra, the principle of 
the honour of the Crown grounds the Crown's duty to consult and if indicated accommodate 
Aboriginal peoples, even prior to proof of asserted Aboriginal rights and title. The duty of honour 
derives from the Crown's assertion of sovereignty in the face of prior Aboriginal occupation. It has 
been enshrined in s. 35(1) of the Constitution Act, 1982, which recognizes and affirms existing 
Aboriginal rights and titles. Section 35(1) has, as one of its purposes, negotiation of just settlemenl 
of Aboriginal claims. In all Its dealings with Aboriginal peoples, the Crown must act honourably, in 
accordance with its historical and future relationship with the Aboriginal peoples in question. The 
Crown's honour cannot be interpreted narrowly or technically, but must be given full effect in order 
to promote the process of reconciliation mandated by s. 35(1). 

25 As discussed in Haida, what the honour of the Crown requires varies with the circumstances. 
It may require the Crown to consult with and accommodate Aboriginal peoples prior to taking 
decisions: R. v. Sparrow, [1990]1 S.C.R. 1075, at p. 1119; R. v. Nikal, [1996]1 S.C.R. 1013; R. 
v. Gladstone, [1996] 2 S.C.R. 723; Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at 
para. 168. The obligation to consult does not arise only upon proof of an Aboriginal claim, in order 
to justify infringement. That understanding of consultation would deny the significance of the 
historical roots of the honour of the Crown, and deprive it of its role in the reconciliation process. 
Although determining the required extent of consultation and accommodation before a final 
settlement is challenging, it is essential to the process mandated by s. 35(1). The duty to consult 
arises when a Crown actor has knowledge, real or constructive, of the potential existence of 
Aboriginal rights or title and contemplates conduct that might adversely affect them. This in turn 
may lead to a duty to change government plans or policy to accommodate Aboriginal concerns. 
Responsiveness is a key [page565] requirement of both consultation and accommodation. 
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26 The federal government announced a comprehensive land claims policy In 1981, under which 
Aboriginal land claims were to be negotiated. The TRTFN submitted Its land claim to the Minister of 
Indian Affairs in 1983. The claim was accepted for negotiation In 1984, based on the TRTFN's 
traditional use and occupancy of the land. No negotiation ever took place under the federal policy i 
however, the TRTFN later began negotiation of its land claim under the treaty process established 
by the B.C. Treaty Commission in 1993. As of 1999, the TRTFN had signed a Protocol Agreement 
and a Framework Agreement, and was working towards an Agreement in Principle. The Province 
clearly had knowledge of the TRTFN's title and rights claims. 

27 When Redfern applied for project approval, in its efforts to reopen the Tulsequah Chief Mine, 
it was apparent that the decision could adversely affect the TRTFN's asserted rights and title. The 
TRTFN claim Aboriginal title over a large portion of northwestern British Columbia, including the 
territory covered by the access road considered during the approval process. It also claims 
Aboriginal hunting, fishing, gathering, and other traditional land use activity rights which stood to 
be affected by a road through an area in which these rights are exercised. The contemplated 
decision thus had the potential to impact adversely the rights and title asserted by the TRTFN. 

[page566] 

28 The Province was aware of the claims, and contemplated a decision with the potential to 
affect the TRTFN's asserted rights and title negatively. It follows that the honour of the Crown 
required it to consult and if indicated accommodate the TRTFN in making the decision whether to 
grant project approval to Redfern, and on what terms. 

B. What Was the Scope and Extent of the Province's Duty to Consult and Accommodate 
the TRTFN? 

29 The scope of the duty to consult Is "proportionate to a preliminary assessment of the 
strength of the case supporting the existence of the right or title, and to the seriousness of the 
potentially adverse effect upon the right or title claimed" (Haida, supra, at para. 39). It will vary 
with the Circumstances, but always requires meaningful, good faith consultation and willingness on 
the part of the Crown to make changes based on information that emerges during the process. 

30 There is sufficient evidence to conclude that the TRTFN have prima facie Aboriginal rights 
and title over at least some of the area that they claim. Their land claim underwent an extensive 
validation process in order to be accepted into the federal land claims policy in 1984. The 
Department of Indian Affairs hired a researcher to report on the claim, and her report was 
reviewed at several stages before the Minister validated the claim based on the TRTFN's traditional 
use and occupancy of the land and resources in question. In order to participate in treaty 
negotiations under the B.C. Treaty Commission, the TRTFN were required to file a statement of 
intent setting out their asserted territory and the basis for their claim. An Aboriginal group need 
not be accepted into the treaty process for the Crown's duty to consult to apply to them. 
Nonetheless, the TRTFN's claim was accepted for negotiation on the basis of a preliminary decision 
as to its validity. In contrast to the Haida case, the courts below did [page567] not engage in a 
detailed preliminary assessment of the various aspects of the TRTFN's claims, which are broad in 
scope. However, acceptance of its title claim for negotiation establishes a prima facie case in 
support of its Aboriginal rights and title. 

31 The potentially adverse effect of the Ministers' decision on the TRTFN's claims appears to be 
relatively serious. The chambers judge found that all of the experts who prepared reports for the 
review recognized the TRTFN's reliance on its system of land use to support its domestic economy 
and its social and cultural life (para. 70). The proposed access road was only 160 km long, a 
geographically small intrusion on the 32,000-km2 area claimed by the TRTFN. However, experts 
reported that the proposed road would pass through an area critical to the TRTFN's domestic 
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economy: see, for example, Dewhirst Report (R.R., vol. I, at pp. 175, 187, 190 and 200) and 
Staples Addendum Report (A.R., vol. IV, at pp. 595-600, 604-5 and 629). The TRTFN was also 
concerned that the road could act as a magnet for future development. The proposed road could 
therefore have an impact on the TRTFN's continued ability to exercise its Aboriginal rights and 
alter the landscape to which it laid claim. 

32 In summary, the TRTFN's claim is relatively strong, supported by a prima facie case, as 
attested to by its acceptance into the treaty negotiation process. The proposed road is to occupy 
only a small portion of the territory over which the TRTFN asserts title; however, the potential for 
negative derivative impacts on the TRTFN's claims is high. On the spectrum of consultation 
required by the honour of the Crown, the TRTFN was entitled to more than the minimum receipt 
of notice, disclosure of information, and ensuing discussion. While it is [page568] impossible to 
provide a prospective checklist of the level of consultation required, it is apparent that the TRTFN 
was entitled to something significantly deeper than minimum consultation under the 
circumstances, and to a level of responsiveness to its concerns that can be characterized as 
accommodation. 

C. Did ~he Crown Fulfill its Duty to Consult and Accommodate the TRTFN? 

33 The process of granting project approval to Redfern took three and a half years, and was 
conducted largely under the Environmental Assessment Act. As discussed above, the Act sets out 
a process of information gathering and consultation. The Act requires that Aboriginal peoples 
whose traditional territory includes the site of a reviewable project be Invited to participate on a 
project committee. 

34 The question Is whether this duty was fulfilled In this case. A useful framework of events up 
to August 1st, 2000 is provided by Southin J.A. at para. 28 of her dissent in this case at the Court 
of Appeal. Members of the TRTFN were invited to participate in the Project Committee to 
coordinate review of the project proposal in November 1994 and were given the original two
volume submission for review and comment: Southin J.A., at para. 39. They participated fully as 
Project Committee members, with the exception of a period of time from February to August of 
1995, when they opted out of the process, wishing instead to address the issue through treaty 
talks and development of a land use policy. 

35 The Final Project Report Specifications ("Specifications") detail a number of meetings 
between the TRTFN, review agency staff and company representatives in TRTFN communities 
prior to February 1996: Southin J.A., at para. 41. Redfern and TRTFN met directly several times 
between June 1993 and February 1995 to discuss Redfern's exploration activities and TRTFN's 
concerns and information requirements. Redfern also contracted an independent consultant to 
conduct [page569] archaeological and ethnographic studies with input from the TRTFN to identify 
possible effects of the proposed project on the TRTFN's traditional way of life: Southin J.A., at 
para. 41. The Specifications document TRTFN's written and oral requirements for information from 
Redfern concerning effects on Wildlife, fisheries, terrain sensitivity, and the impact of the proposed 
access road, of barging and of mine development activities: Southin J.A., at para. 41. 

36 The TRTFN declined to participate in the Road Access Subcommittee until January 26, 1998. 
The Environmental Assessment Office appreciated the dilemma faced by the TRTFN, which wished 
to have its concerns addressed on a broader scale than that which is provided for under the Act. 
The TRTFN was informed that not all of its concerns could be dealt with at the certification stage 
or through the environmental assessment process, and assistance was provided to It in liaising 
with relevant decision makers and politicians. 

37 With financial assistance the TRTFN participated in many Project Committee meetings. Its 
concerns with the level of information provided by Redfern about impacts on Aboriginal land use 
led the Environmental Assessment Office to commission a study on traditional land use by an 
expert approved by the TRTFN, under the auspices of an Aboriginal study steering group. When 
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the first Staples Report failed to allay the TRTFN's concerns, the Environmental Assessment Office 
commissioned an addendum. The TRTFN notes that the Staples Addendum Report was not 
specifically referred to in the Recommendations Report eventually submitted to the Ministers. 
However, it did form part of Redfern's Project Report. 

38 While acknowledging its participation in the consultation process, the TRTFN argues that the 
rapid conclusion to the assessment deprived it of meaningful consultation. After more than three 
years, [page570] numerous studies and meetings, and extensions of statutory time periods, the 
assessment process was brought to a close in early 1998. The Environmental Assessment Office 
stated on February 26 that consultation must end by March 4, citing Its work load. The Project 
Committee was directed to review and sign off on the Recommendations Report on March 3, the 
same day that it received the last 18 pages of the report. Appendix C to the Recommendations 
Report notes that the TRTFN disagreed with the Recommendations Report because of certain 
"information deficiencies": South in J.A., at para. 46. Thus, the TRTFN prepared a minority report 
that was submitted with the majority report to the Ministers on March 12. Shortly thereafter, the 
project approval certification was issued. 

39 It is clear that the process of project approval ended more hastily than it began. But was 
the consultation provided by the Province nonetheless adequate? On the findings of the courts 
below, I conclude that it was. 

40 The chambers judge was satisfied that any duty to consult was satisfied until December 
1997, because the members of the TRTFN were full participants in the assessment process (para. 
132). I would agree. The Province was not required to develop special consultation measures to 
address TRTFN's concerns, outside of the process provided for by the Environmental Assessment 
Act, which specifically set out a scheme that required consultation with affected Aboriginal 
peoples. 

41 The Act permitted the Committee to set its own procedure, which in this case involved the 
formation of working groups and subcommittees, the commissioning of studies, and the 
preparation of a written recommendations report. The TRTFN was at the heart of decisions to set 
up a steering group to deal with Aboriginal Issues and a subcommittee on the road access 
proposal. The information and analysis required of Redfern were clearly shaped by TRTFN's 
concerns. By the time that the assessment was concluded, more than one extension of [page571] 
statutory time limits had been granted, and in the opinion of the project assessment director, "the 
positions of all of the Project Committee members, including the TRTFN had crystallized" (Affidavit 
of Norman Ringstad, at para. 82 (quoted at para. 57 of the Court of Appeal's judgment». The 
concerns of the TRTFN Were well understood as reflected in the Recommendations Report and 
Project Report, and had been meaningfully discussed. The Province had thoroughly fulfilled its 
duty to consult. 

42 As discussed in Haida, the process of consultation may lead to a duty to accommodate 
Aboriginal concerns by adapting decisions or policies in response. The purpose of s. 35(1) of the 
Constitution Act, 1982 is to facilitate the ultimate reconciliation of prior Aboriginal occupation with 
de facto Crown sovereignty. Pending settlement, the Crown is bound by its honour to balance 
societal and Aboriginal interests in making decisions that may affect Aboriginal claims. The Crown 
may be required to make decisions in the face of disagreement as to the adequacy of its response 
to Aboriginal concerns. Balance and compromise will then be necessary. 

43 The TRTFN in this case disputes the adequacy of the accommodation ultimately provided by 
the terms of the Project Approval Certificate. It argues that the Certificate should not have been 
issued until Its concerns were addressed to its satisfaction, particularly with regard to the 
establishment of baseline information. 

44 With respect, I disagree. Within the terms of the process provided for project approval 
certification under the Act, TRTFN concerns were adequately accommodated. In addition to the 
discussion in the minority report, the majority report thoroughly identified the TRTFN's concerns 
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and recommended mitigation strategies, which were adopted Into the [page572] terms and 
conditions of certification. These mitigation strategies included further directions to Redfern to 
develop baseline information, and recommendations regarding future management and closure of 
the road. 

45 Project approval certification is simply one stage in the process by which a development 
moves forward. In Haida, the Province argued that although no consultation occurred at all at the 
disputed, "strategic" stage, opportunities existed for Haida input at a future "operational" level. 
That can be distinguished from the situation In this case, in which the TRTFN was consulted 
throughout the certification process and its concerns accommodated. 

46 The Project Committee concluded that some outstanding TRTFN concerns could be more 
effectively considered at the permit stage or at the broader stage of treaty negotiations or land 
use strategy planning. The majority report and terms and conditions of the Certificate make it 
clear that the subsequent permitting process will require further information and analysis of 
Redfern, and that consultation and negotiation with the TRTFN may continue to yield 
accommodation in response. For example, more detailed baseline information will be required of 
Redfern at the permit stage, which may lead to adjustments in the road's course. Further socio
economic studies will be undertaken. It was recommended that a joint management authority be 
established. It was also recommended that the TRTFN's concerns be further addressed through 
negotiation with the Province and through the use of the Province's regulatory powers. The 
Project Committee, and by extension the Ministers, therefore clearly addressed the issue of what 
accommodation of the TRTFN's concerns was warranted at this stage of the project, and what 
other venues would also be appropriate for the TRTFN's continued Input. It is expected that, 
throughout the permitting, approval and licensing process, as well as In the development of a land 
use strategy, the Crown will continue to fulfill Its [page573] honourable duty to consult and, if 
indicated, accommodate the TRTFN. 

IV. Conclusion 

47 In summary, I conclude that the consultation and accommodation engaged in by the 
Province prior to issuing the Project Approval Certificate for the Tulsequah Chief Mine were 
adequate to satisfy the honour of the Crown. The appeal is allowed. Leave to appeal was granted 
on terms that the appellants pay the party and party costs of the respondents TRTFN and Melvin 
Jack for the application for leave to appeal and for the appeal in any event of the cause. There will 
be no order as to costs with respect to the respondents Redfern Resources Ltd. and Redcorp 
Ventures Ltd. 
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Vancouver, British Columbia 

Sexton, Sharlow and Ryer ll.A. 

Heard: September 30,2009. 
Judgment: November 19, 2009. 

(37 paras.) 

Aboriginal law - Aboriginal lands - Title and ownership - Transfer and disposition - Duties of 
the Crown - Fair dealing and reconciliation - Consultation and accommodation - Appeal by 
three First Nations from dismissal of judicial review application dismissed - Appel/ants sought 
declaration that Crown's sale of lands adjacent to reserve was illegal - Judge reasonably held 
Crown discharged duty to consult with appel/ants prior to sale of portion of lands - Crown later 
sold remaining held-back lands after hold-back period expired, after no steps taken by appel/ants 
to negotiate deal to obtain lands - Crown under no duty to re-negotiate with appel/ants -
Transfer did not result in loss of unique lands that could not be compensated for in money if 
appel/ants later established title. 

Appeal by three First Nations from a judgment holding that Canada had no duty to consult with 
them before selling part of the site of former CFB Chilliwack to CLC, a Crown corporation. The 
lands were adjacent to the reserve lands occupied by the three First Nations. The appellants 
claimed their reserves were too small to accommodate their needs for housing and community 
infrastructure. They claimed a right to the entire area formerly occupied by the base, based on 
the fact the area formed part of two reserves created for the appellants in 1864. They alleged the 
land was illegally removed from the reserves in 1868 for the purpose of railway construction. 
They alternatively claimed unextinguished title to the CFB Chilliwack lands in their entirety based 
on a treaty that had not yet been concluded. The Crown had met with the appellants before 
selling the lands to CLC but the parties were unable to reach an agreement. The appellants were 
offered a deal under which the lands would be transferred to a CLCjFirst Nat ions joint venture, 
but they wanted a portion of the lands transferred to them directly. The option lapsed and the 
first parcel of the lands was sold to CLC. Other parcels were held back for two years pending the 
resolution of claims by the appellants. CLC started selling parts of the lands while the appellants 
commenced applications seeking a declaration they were entitled to a transfer of the lands. 
Canada then sold the remaining lands to CLC, as Indian Affairs was not interested in acquiring the 
lands for the purposes of treaty settlement with the appellants. The appellants took the position 
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Canada had removed the lands from the federal inventory available to settle their claims. An 
application by the appellants for review of Canada's decision to sell the lands was dismissed. The 
judge found the parties acted reasonably in their negotiations but were unable to reach a deal, 
and found the Crown had breached no duty to the appellants by selling the lands subsequent to 
the unsuccessful negotiations. 

HELD: Appeal dismissed. The decision to transfer the held-back lands to CLC could not be 
separated from the initial disposal strategy devised by the Crown after negotiations with the 
appellants failed. The Crown was under no obligation to extend the hold period to undertake 
further consultations with the appellants. Canada's duty to consult the appellants was discharged 
during the initial, unsuccessful negotiations. There was support for the judge's finding that there 
was nothing special or unique about the lands that could not be compensated for in money if the 
appellants later succeeded in asserting a treaty right to the lands. 

Statutes, Regulations and Rules Cited: 

Federal Courts Act, R.S.C. 1985, c. F-7, s. 18.1 

Government Corporations Operation Act, R.S.C. 1985, c. G-4, 

Appeal from Reasons for judgment and judgment of Madam Justice Tremblay-Lamer of the 
Federal Court dated July 30, 2008, Docket No. T-754-07, [2008] F.C.J. No. 1207. 

Counsel: 

Gregory J. McDade, Q.C., and Elisabeth A. Finney, for the Appellants. 

Robin S. Whittaker and steven C. Postman, for the Respondent, Attorney General of Canada. 

Simon B. Margolis and Ryan D. W. Dalziel, for the Respondents, Canada Lands Company Limited 
and Canada Lands Company CLC Limited. 

The judgment of the Court was delivered by 

1 SHARLOW l.A.:- The issue in this case is whether the Crown had a duty, after 2000, to 
consult with the Tzeachten First Nation, the Skowkale First Nation, and the Yakweakwioose First 
Nation (which for simplicity I will refer to collectively as "the Tzeachten") before deciding to 
transfer certain land to Canada Lands Company CLC Limited ("CLC") in 2003. The land, referred 
to as the Rifle Range and Promontory Heights, is part of the site of former CFB Chilliwack. Justice 
Tremblay-Lamer determined that no such duty arose, for reasons reported as Tzeachten First 
Nation v. Canada (Attorney Genera!), 2008 FC 928. The Tzeachten have appealed that judgment. 
They seek an order setting aside the judgment, a declaration that the 2003 decision to transfer 
the land was invalid or unlawful, and a declaration that the Crown has and continues to have a 
legal obligation to consult with the Tzeachten and properly accommodate their interests with 
respect to the Rifle Range and Promontory Heights. 

2 The Tzeachten are three communities of the Sto: 10 Nation descended from the Chilliwack 
Tribe, a subgroup of the Sto:lo Nation and a part of the Coast Salish people. They have reserves 
within the municipal boundaries of Chilliwack, British Columbia. Their evidence is that their 
reserves are too small to accommodate their needs for housing and community infrastructure. 

3 The Rifle Range and Promontory Heights comprise part of former CFB Chilliwack and are 
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adjacent to the Tzeachten First Nation reserve. The Tzeachten assert an interest in the Rifle 
Range and Promontory Heights, and indeed on the entire area formerly occupied by CFB 
Chilliwack, on two alternative bases. 

4 The first basis relates to the allegation of thirteen Sto: 10 communities, including the 
Tzeachten, that the land upon which CFB Chilliwack was located formed part of two Indian 
Reserves, IR 13 and 14, created for them in 1864 under the authority of James Douglas, then 
Governor of the Colony of British Columbia. They allege that in 1868, British Columbia unlawfully 
removed land from IR 13 and 14 and then, in the 1880s, transferred part of the removed land to 
Canada in connection with the construction of the national railway. Between 1892 and 1915 
Canada transferred some of the land to private individuals and later reacquired some of the land, 
including the Rifle Range and Promontory Heights, to establish CFB Chilliwack. In 1988 and 1997, 
the thirteen Sto: 10 communities submitted a specific claim to IR 13 and 14 pursuant to Canada's 
Specific Claims Policy. In July 1999, the Crown declined to recommend this claim for negotiation 
under the Specific Claims Policy because, in their view, the legal steps required to create the two 
reserves were never completed by Governor Douglas or by his successor, Frederick Seymour, who 
did not assent to the creation of the reserves. That decision was appealed to the Indian Claims 
Commission. In September of 2003, the appeal was placed in abeyance, where it remains pending 
the conclusion of litigation involving the Douglas Reserve claims. 

5 The second basis relates to the assertion of a claim by eighteen communities of the Sto:lo 
Nation (including the Tzeachten) to unextinguished Aboriginal title to an area that Includes the 
former CFB Chilliwack land. In 1995, those eighteen Sto:lo communities filed a statement of 
intent to negotiate a treaty under the auspices of the British Columbia Treaty Commission. The 
treaty has not been concluded. The treaty negotiations include discussions about additional 
reserve land. 

6 In 1995, the Crown announced its intention to close CFB Chilliwack. Between September of 
1995 and June of 2000, there were approximately 26 meetings between representatives of the 
Crown and representatives of the Tzeachten. A partial summary of those meetings is provided by 
Justice Tremblay-Lamer at paragraphs 56 to 60 of her reasons: 

para56 During 1996 and 1997, consultations between the applicants and Canada were 
focused on two proposals. The first Involved Canada continuing to own the Base but 
its management/administration would fall jointly to CLC and the applicants while their 
Specific Claim was resolved and/or land selection under the BCTP occurred. The 
second proposal involved 25% of the Base being disposed of to CLC and of the 
remaining 75%, approximately half would be managed by a trust controlled equally by 
CLC and the applicants and the remainder would continue to be held by Canada. 

para57 No agreement was reached moving forward with the first proposal and the 
second was eventually rejected by the applicants as they would not accept a transfer 
of any portion of the CFB Chilliwack to CLC. 

para58 From late 1997 onwards, two major options were discussed. The first option 
being that 60% of the lands would be retained for possible treaty land selection with 
the remaining lands transferred to CLC. The applicants rejected this proposal as they 
were of the view that since they owned all the lands, they should be compensated for 
lands they were giving up. The second option involved a transfer of lands to be 
identified by the applicants to the Department of Indian Affairs and Northern 
Development, which would then be leased back to them for a period of between 4-9 
years with the applicants subsequently obtaining the lands at the conclusion of any 
treaty. The remaining lands not identified by the applicants would be transferred to 
CLC for disposal. An agreement could not be reached on this proposal. 
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para59 In 1998, the discussions focused on another two options. Pursuant to the first 
proposal the applicants would select lands within the Base and DND lands outside, but 
near the Base that would accommodate their various needs, which would ultimately 
be transferred to them. The second option envisioned a joint venture arrangement 
between CLC and the applicants. The idea put forward by Canada was that part or all 
of the Base would be transferred to a CLC/applicants joint venture which would be 
outside the treaty process, and the joint venture would proceed to develop the lands 
transferred. 

para60 The applicants rejected the first option and while they were interested In the 
second option, they wished to have a portion of the Base excluded from the jOint 
venture and transferred to them. The exciusion of land from the joint venture was a 
concern to CLC since, depending on the amount of land excluded, the joint venture 
might no longer be financially viable. The applicants indicated that they would bring 
the joint venture proposal to the Chief's Council on November 16, 1998 to seek 
directions, but never returned with an answer and the option lapsed. 

7 The position of the Tzeachten throughout the period of the meetings and discussions referred 
to above was that they have a pressing need for additional land for housing and other community 
purposes, they have an unresolved specific claim as well as an unresolved claim of Aboriginal title 
to the CFB Chilliwack lands, and that restoring the CFB Chilliwack lands to them would be the only 
just and appropriate resolution of their specific claim. According to the affidavit of Chief Joseph 
Leonard Hall sworn June 14, 2007, the Tzeachten considered none of the Crown's proposals to be 
meaningful responses to their claims. 

8 Chief Hall also deposes that the Tzeachten tabled a proposal, based on their position that the 
CFB Chilliwack land had originally been set aside for them as IR 13 and 14, that the Crown buy 
the CFB Chilliwack land from them at fair market value. Chief Hall stated that after that proposal 
was made, Canada essentially ended the discussions. Chief Hall does not say when that proposal 
was made, but it appears from the affidavit of Paul Gono, who represented the Crown in most of 
the meetings with the Tzeachten, that it occurred at a meeting in late 1999 . 

9 In the spring of 2000, a submisSion was made to the Treasury Board (I assume by either 
Public Works and Government Services Canada or the Department of National Defence ("DND")) 
relating to the disposition of the former CFB Chilliwack land. In the proposal, the land was divided 
into parcels deSignated A through I. The Rifle Range and Promontory Heights were deSignated 
Parcel C. The proposal was as follows: 

(a) Parcel A would be transferred immediately to CLC, with the intention that it 
be improved or sold. 

(b) Parcels B, C, E, F and G would be retained for a two-year period from June 
2000 to allow the Chief Federal Treaty Negotiator an opportunity to engage 
in treaty land selection negotiations with the Sto:lo Nation, and upon the 
conciuslon of those two years to return to the Treasury Board to obtain the 
authority to transfer to CLC any lands not selected for treaty purposes. 

(c) Parcel D would be protected as a nature conservancy. 

(d) Parcel H would be used by the Royal Canadian Mounted Police for training 
purposes. 

(e) Parcel I would be retained by DND for a military cenotaph and area support 
unit for the Canadian Forces. 

10 In May of 2000, the Tzeachten and Soowahlie (another Sto:lo community) also made a 
submission to the Treasury Board, consisting of a detailed study setting out the importance to 
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them of the CFB Chilliwack land, and a plan for its development, including band housing, band 
infrastructure, and some commercial and mixed use for revenue generation. 

11 On June 16, 2000, an Order in Council (P.c. 2000-925) was made to authorize the transfer 
of Parcel A to CLC. On the same date, the Treasury Board informed the Tzeachten and Soowahlie 
that their submission had been considered, but the Treasury Board had decided to accept the 
Crown proposal. With specific reference to item (b) of the proposal (referring to Parcels B, C, E, F 
and G), the letter says this: 

Finally, approximately two-thirds of the site will be retained in the federal inventory 
for two years to permit further discussion with the Sto:Lo Nation on possible land 
selection under the treaty process. 

12 After the June 2000 discussions, the Chief Federal Negotiator for the Sto: 10 treaty 
negotiations, Mr. Robin Dodson, indicated an interest in discussing the held back lands with the 
Sto:lo treaty negotiator, Mr. David Joe, in the context of a set-off in the final treaty settlement. 
Mr. Joe adVised Mr. Dodson that he had no mandate to discuss these lands as a set-off since they 
were subject to a specific reserve interest (referring to the specific claims of the Tzeachten to IR 
13 and 14). Mr. Joe also advised the Crown negotiator to contact the Sto:lo communities with an 
interest in the CFB Chilliwack lands directly with a view to resolving the specific claims. 

13 No further discussions occurred, and no agreement was reached between the Crown and 
the Tzeachten with respect to the disposition of any of the former CFB Chilliwack land. 

14 In July of 2000, the Tzeachten and Soowahlie commenced an application in the Federal 
Court for judicial review of the decision to transfer Parcel A to CLC. Meanwhile, CLC began selling 
parts of Parcel A. The Tzeachten and Soowahlie moved for an order staying any further transfers 
pending the disposition of their application, but their motion was dismissed by the Federal Court 
and their appeal to this Court was dismissed. The Federal Court proceeding was discontinued. 

15 On June 7, 2002, Mr. Dodson informed Mr. Joe that that the Minister of National Defence 
was about to return to the Treasury Board to seek additional instructions on the disposition of the 
held back portions of the former CFB Chilliwack land. Mr. Dodson indicated that Indian and 
Northern Affairs Canada ("INAC") would advise the Minister that it had no interest in acquiring any 
of that land for possible use in treaties. 

16 On June 26, 2002, DND wrote to the Tzeachten about the held back land. That letter reads 
in relevant part as follows: 

The two-year hold period has now expired and INAC has recently advised that they 
will not be acquiring any of the former CFB Chilliwack lands for treaty settlement 
purposes. This same decision was provided to Mr. Dave Joe, Sto:lo Nation Chief 
Negotiator from Mr. Robin Dobson [sic], the Chief Federal Negotiator on 7 June 2002. 

With this letter I wish to advise that the Department of National Defence is now 
preparing to return to the Treasury Board of Ministers, in accordance with the June 
2000 disposal plan, for further direction regarding the disposal of the remainder of the 
Chilliwack lands. 

17 On August 8, 2003, the DND informed the Tzeachten that the Crown had authorized the 
sale of the remainder of the held back land to CLC. That transfer was completed on March 31, 
2004. By the time of the commencement of the proceedings leading to his appeal, CLC had sold 
14 acres of the Rifle Range to the Chilliwack School District. 

18 From the perspective of the Tzeachten, the transfer of the Rifle Range and Promontory 
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Heights to CLC removed that land from the federal inventory potentially available to settle either 
the Sto: 10 treaty or the Tzeachten specific claims. Because they considered those particular 
parcels of land to be among the best possible choice for any expansion of their current reserves, 
especially the Tzeachten First Nation reserve that is adjacent to the Rifle Range and Promontory 
Heights, they see the transfer as a substantial and possibly permanent loss. The position of the 
Tzeachten is that the Crown was obliged to engage In further consultations with them after 2000 
and before dealing with any of the land that was subject to the two-year hold period. 

19 The Tzeachten commenced an application for judicial review to seek a declaration that the 
2003 decision to transfer that land to CLC was unlawful, a declaration that the Treasury Board, 
the Minister of National Defence, CLC and its parent corporation, Canada Lands Company Limited 
("Canada Lands"), had a legal obligation to consult with the Tzeachten before selling or 
developing the Rifle Range and Promontory Heights, and an order in the nature of mandamus 
directing the Minister, Canada Lands and CLC to consult with the Tzeachten and accommodate 
their interests. The Tzeachten did not assert any claim in respect of 14 acres within the Rifle 
Range land that had been sold to the Chilliwack School District. 

20 The application for judicial review was dismissed by Justice Tremblay-Lamer, for reasons 
that she explained at length. I summarize her principal conclusions as follows: 

(a) The Tzeachten have a moderately strong Aboriginal claim to the Rifle Range 
and Promontory Heights, and the Crown's transfer of that land represents an 
Infringement of their potential Aboriginal title. However, the damage is 
compensable, monetarily or otherwise, in the course of treaty negotiations. 
In these circumstances, there was a duty to consult that was more than 
minimal, requiring good faith consultation and a process addreSSing the 
concerns of the Tzeachten. 

(b) The 2003 authorization of the transfer of the Rifle Range and Promontory 
Heights put into effect the disposal strategy for the former CFB Chilliwack 
land that was adopted In 2000. Accordingly, the relevant period for the 
purposes of determining whether Canada fulfilled its duty to consult is 
between 1995 when the closure of CFB Chilliwack was announced and 2003 
when the transfer of the Rifle Range and Promontory Heights was 
authorized. 

(c) From 1995 to 2000, Canada engaged in significant consultation with the 
Tzeachten which at times rose to the level of deep consultation (referring to 
Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 
2004 SCC 73, at paragraph 44). During those consultations, Canada 
attempted to address the concerns of the Tzeachten by tabling various 
proposals that would either see portions of the land retained by the Crown, 
or have the Tzeachten co-manage a portion of the lands. These were good 
faith attempts by Canada to harmonize conflicting interests and move 
toward reconciliation (referring to Haida Nation, paragraphs 45 to 49, and 
Taku River T1ingit First Nation v. British Columbia (Project Assessment 
Director), [2004] 3 S.C.R. 550, 2004 SCC 74, at paragraph 25). 

(d) The Tzeachten participated in the discussions in good faith, and their 
unwillingness to compromise what they perceived to be their strong legal 
claims was not unreasonable. They fulfilled their reciprocal duty, as 
described in Halfway River First Nation v. British Columbia (Ministry of 
Forests), 1999 BCCA 470 at paragraph 161. 

(e) In spite of the good faith efforts on both Sides, no agreement was reached. 
However, that does not indicate that the Crown breached any duty to consult 
or failed to act honourably. The law does not require parties to agree. 
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Issues on appeal 

21 There are four grounds of appeal stated in the Tzeachten memorandum of fact and law. 
They are discussed separately below. 

Did the Federal Court err in treating the 2003 decision to transfer lands as the second stage of an 
earlier discussion and therefore one that did not require further consultation? 

22 Justice Tremblay-Lamer conceived the 2000 disposal strategy as a decision made by the 
Crown that, given the negotiations between 1995 and 2000, the Crown could reasonably be 
expected to implement in accordance with its terms. The disposal strategy called for a two-year 
hold period for a large part of former CFB Chilliwack, including the Rifle Range and Promontory 
Heights, and contemplated that the land subject to the two-year hold period would be removed 
from the federal inventory unless, within that two-year period, there was an indication that the 
land was required for the settlement of a 5to:lo treaty. 

23 This understanding of the facts is consistent with all of the evidence on the record. In my 
view it was reasonably open to Justice Tremblay-Lamer to conclude, as she did, that the 2003 
disposal decision could not be separated from the adoption In 2000 of the disposal strategy, and 
that the extent and quality of the consultations between the Crown and the Tzeachten had to be 
assessed on that basis. I would therefore reject this ground of appeal. 

Did the failure to reach an agreement relieve the Crown of its duty to accommodate the 
Tzeachten? 

24 This ground of appeal, as I understand it, is closely connected to the previous one. The 
Tzeachten argues that the Crown was not free to implement the 2000 disposal strategy in relation 
to the Rifle Range and Promontory Heights without continuing to consult with the Tzeachten. More 
specifically, the position of the Tzeachten is that the honour of the Crown precluded the Crown 
from removing the Rifle Range and Promontory Heights from its inventory after the two-year hold 
period without further consultation with the Tzeachten. In support of this argument, the 
Tzeachten rely on the following factors: (1) the Tzeachten have a moderately strong Aboriginal 
title claim to the Rifle Range and Promontory Heights as well as an unresolved specific claim to IR 
13 and 14, (2) the Rifle Range and Promontory Heights are adjacent to the current Tzeachten 
First Nation reserve, which would give it a unique value as potential Tzeachten reserve land, and 
(3) the Crown had demonstrated its willingness over a period of years to table a number of 
proposals for the use and management of the Rifle Range and Promontory Heights that could 
have saved it from permanently being removed from inventory of land that could form part of an 
eventual settlement of the Tzeachten claims. 

25 Given Justice Tremblay-Lamer's understanding of the facts, which in my view is 
unimpeachable, it seems to me that the question is what, if anything, the Crown was required to 
do during the two-year hold period. The answer to that question depends mainly on the stated 
purpose of the hold period, which was to keep the land available for a two-year period for the 
purpose of settling the 5to: 10 treaty. 

26 The Tzeachten point out that a two year period is not a realistic time frame for concluding 
an Aboriginal treaty. I agree. However, the terms of the two-year hold period did not necessarily 
require that the 5to:lo treaty be concluded within the two years. It contemplated only that the 
land be selected for treaty purposes. I take that to mean that the land would continue to be held 
back as long as sufficient progress was made In the negotiation of the 5to: 10 treaty that INAC 
would be in a position to indicate that the land might be required to settle that treaty. 

27 However, the Tzeachten took no steps after 2000 to move the treaty negotiations forward 
in relation to the Rifle Range and Promontory Heights. On the contrary, the record indicates that 
the 5to:lo treaty negotiator told the Chief Federal Negotiator that he had no mandate to discuss 
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the Rifle Range and Promontory Heights in the context of the treaty negotiations, apparently 
because the Tzeachten wanted their specific claim to IR 13 and 14 resolved first. The record 
discloses no change in that situation by 2003. 

28 The Tzeachten were aware of the existence and purpose of the two-year hold period, and 
must have been aware that no steps had been taken to include the Rifle Range and Promontory 
Heights in the treaty negotiations. All parties knew that the Crown and the Tzeachten had 
engaged in many years of negotiations without success, and the Tzeachten had consistently 
rejected every Crown proposal relating to the Rifle Range and Promontory Heights because of its 
strongly held belief in the strength of its specific claim. 

29 There is no doubt that the Crown could at any time have decided to extend the hold period 
beyond the two years stipulated in the 2000 disposal strategy. However, given the circumstances, 
it would in my view be unreasonable to require the Crown to extend the hold period in order to 
undertake further consultations with the Tzeachten. I agree with Justice Tremblay-lamer that, 
with respect to the adoption and implementation of the 2000 disposal strategy, the Crown's duty 
to consult had been met by June of 2000 when the disposal strategy was adopted and that no 
further duty to consult arose after 2000 when the Crown implemented the disposal strategy in 
accordance with its terms. 

Did the Federal Court err in applying from injunction law the tests of "uniqueness" and 
"compensability" in determining the extent of the duty to consult? 

30 This ground of appeal is focussed on Justice Tremblay-lamer's conclusion that the 
Tzeachten's loss of the Rifle Range and Promontory Heights would be compensable (see 
paragraphs 41 to 50 of her reasons). In my view, there is no merit to this ground of appeal. 

31 As I understand Justice Tremblay-lamer's reasons, she was not applying the law of 
injunctions when she considered the question of compensability. She was applying the principle 
from Haida Nation (at paragraph 44) that it is relevant, when assessing the seriousness of the 
potentially adverse effect of a decision on an Aboriginal title claim, to consider whether the 
adverse effect Is compensable in money, or whether it is not compensable in money because the 
subject of the claim is unique in some substantial way relating to an unrecognized Aboriginal 
claim. I see no error In her analysis of that issue. 

32 The Tzeachten are understandably concerned that, despite the conclusion of Justice 
Tremblay-lamer that the transfer of the Rifle Range and Promontory Heights is a compensable 
loss, the Crown will take the contrary position In the context of treaty negotiations or in 
proceedings relating to the unresolved specific claim to IR 13 and 14. However, the Crown 
conceded in argument, correctly in my view, that the decision in this case does not dispose of any 
claim the Tzeachten may assert for compensation based on its claim to IR 13 and 14 or its claim 
to Aboriginal title. Therefore, the matter of compensation remains open to negotiation or litigation 
in relation to either of those claims. 

Did the Federal Court err in failing to consider the effect of the assertion of Cabinet privilege over 
the 2003 deciSion, in assessing whether that was a decision that required consultation? 

33 In my view this ground of appeal Is not properly raised. The Tzeachten did not take steps to 
challenge the assertion of Cabinet privilege, nor did they seek to cross examine the deponents of 
any of Canada's affidavit. 

The position of Canada lands and ClC 

34 Canada Lands is a Crown corporation and, by virtue of the Government Corporations 
Operation Act, R.S.C. 1985, c. G-4, an agent of the Crown. ClC is a wholly owned subsidiary of 
Canada Lands. There is no statute designating ClC as an agent of the Crown. However, the 
Tzeachten argued in the Federal Court that ClC Is an agent of the Crown and was a proper 

http://autolink.quicklaw.comlQF/qf.php?qlink=xX9tb8CFlsFUa86ruONCyr7zBsYuvfR% ... 2010-02-26 



Tzeachten First Nation v. Canada (Attorney General), [2009] F.C.J. No. 1534 Page 9 of9 

respondent because of its mandate to receive and dispose of the land in issue. 

35 Both corporations were named as respondents in Federal Court proceedings. They did not 
seek to be removed as respondents. However, they argued in the Federal Court that, because CLC 
is not a "federal board, commission or other tribunal" as defined in the Federal Courts Act, R.S.C. 
1985, c. F-7, the Federal Court has no jurisdiction to make an order against it pursuant to section 
18.1 of the Federal Courts Act. Justice Tremblay-Lamer accepted that argument, and the point 
was not contested in this appeal. Justice Tremblay-Lamer declined to determine whether CLC was 
an agent of the Crown. 

36 Despite their success on the question of jurisdiction of the Federal Court, Canada Lands and 
CLC made written and oral submissions on the merits of the appeal. All but one of the arguments 
of Canada Lands and CLC cover the same ground as the Crown arguments. The exception was the 
alternative argument of Canada Lands and CLC that no duty to consult ever arose In relation to 
the former CFB Chilliwack lands. This argument is not consistent with Canada's position that it 
had a duty to consult but had discharged that duty, and for that reason it is not an argument that 
should be entertained In this appeal. In my view, none of the arguments of CLC and Canada 
Lands assisted the Court in resolving this appeal. 

Conclusion 

37 For these reasons, I would dismiss this appeal. I would award costs to the Attorney General 
of Canada but not to the other respondents. 

SHARLOW J.A. 
SEXTON J.A.:- I agree. 
RYER J.A.:- I agree. 

cp/e/qlaim/qlpwb/qlaxw 

http://autolink.quicklaw.comlQF/qf.php?qlink=xX9fh8CFIsFUa86ruONCyr7zBsYuvtR% ... 2010-02-26 



ConstillltionAct, 1982, being Schedule B to the CanodaAct 1982 (U.K.), 1982. c. 11. 
8.35 

R«06dltkln. oi 
~~htlllg 
aborTglnahnd 
tu-atydehts 

Dcfinltlonof 
''Iborigln.d 
9<'OP1¢!I of 
Can3da'" 

Land91alnu 
llgtcemcllls 

Aboi'liinatlild 
Ilcalyrightsarc 
gUiUlllle.."lf 
equally 10 both 

Commilmentlo' 
lIartitlpatlon In 
(oPslitult~ool 
tonrcletK:c 

PART II 

RIGHTS OF THE ABORIGINAL PEOPLES OF CANADA 

35. (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are 
hereby recognized and affinned. 

(2) In this Act. "aboriginal peoples of Canada" includes the Indian. Inuit and Metis peo
ples of Canada. 

(3) For greater certainty. in subsection (1) "treaty rights" includes rights that now exist 
by way of iand claims agreements or may be so acquired. 

(4) Notwithsta)1ding any other provision ofthis Act. the aboriginal and treaty pghts re
rerred to in subsection (1) are guaranteed equally to male and female persons •• • 

35.1 The government of Canada and the provincial governments are committed to the 
principle that before any amendment is made to Class 24 of section 91 of the "CoJlS/ltu/lolI 
Aci. 1867", to section 25 of this Act or to this Part. 

(a) a constitutional conference that includes in its agenda an item relating to the proposed 
amendment, composed of the Prime Minister of Canada and th. first ministers of the 
provinces. will be convened by the Prime Minister of Canada; and 

(b) the Prime Minister ~fCanada will invite representatives ofthe aboriginal peoples of 
Canada to partioipate. in the discussions on tbat item.·' . 
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Copyright (c) Queen's Printer, 
Victoria, British Columbia, Canada IMPORTANT INFORMATION 

This Act Is Current to february 17, :ll)ll) 

UTILITIES COMMISSION ACT 
[RSBC 1996] CHAPTER 473 

Section 
1 Definitions 

Part 1 - Utilities Commission 

2 Commission continued 

Contents 

3 Commission subject to direction 

4 Sittings and divisions 

5 Commission's duties 

6 Repealed 

7 Employees 

8 Technical consultants 

9 Pensions 

10 Secretary's duties 

11 Conflict of interest 

12 Obligation to keep information confidential 

13 Annual report 

Part 2 

14-20 Repealed 

Part 3 - Regulation of Public Utilities 

21 Application of this Part 

22 Exemptions 

23 General supervision of public utilities 

24 Commission must make examinations and inquiries 

25 Commission may order improved service 

26 Commission may set standards 

27 Joint use of facilities 

28 Utility must provide service if supply line near 

29 Commission may order utility to provide service if supply line distant 

30 Commission may order extension of existing service 

31 Regulation of agreements 

32 Use of municipal thoroughfares 

33 Dispensing with municipal consent 

34 Order to extend service in municipality 
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35 Other orders to extend service 

36 Use of municipal structures 

37 Supervisors and inspectors 

38 Public utility must provide service 

39 No discrimination or delay in service 

40 Exemption for part of municipality 

41 No discontinuance without permission 

42 Duty to obey orders 

43 Duty to provide Information 

44 Duty to keep records 

44.1 Long-term resource and conservation planning 

44.2 Expenditure schedule 

45 Certificate of public convenience and necessity 

46 Procedure on application 

47 Order to cease work 

48 Cancellation or suspension of franchises and permits 

49 Accounts and reports 

50 Commission approval of issue of securities 

51 Restraint on capitalization 

52 Restraint on disposition 

53 Consolidation, amalgamation and merger 

54 Reviewable Interests 

55 Appraisal of utility property 

56 Depreciation accounts and funds 

57 Reserve funds 

58 Commission may order amendment of schedules 

58.1 Rate rebalancing 

59 Discrimination In rates 

60 Setting of rates 

61 Rate schedules to be filed with commission 

62 Schedules must be available to public 

63 Schedules must be observed 

64 Orders respecting contracts 

Part 3.1 - Energy Security and the Environment 

64.01 Electricity self-sufficiency 

64.02 Clean and renewable resources 

64.03 Standing offer 

64.04 Smart meters 

Part 4 - Carriers, Purchasers and Processors 

64.1 Definition 

65 Common carrier 

66 Common purchaser 

67 Common processor 

Part 5 - Electricitv Transmission 
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68 Definitions 

69 Repealed 

70 Use of electricity transmission facilities 

71 Energy supply contracts 

71.1 Gas marketers 

Part 6 - Commission Jurisdiction 

72 Jurisdiction of commission to deal with applications 

73 Mandatory and restraining orders 

74 Inspections and depositions 

75 Commission not bound by precedent 

76 Jurisdiction as to liquidators and receivers 

77 Power to extend time 

78 Evidence 

79 Findings of fact conclusive 

80 Commission not bound by judicial acts 

81 Pending litigation 

82 Power to inquire without application 

83 Action on complaints 

84 General powers not limited 

85 Hearings to be held in certain cases 

86 Public hearing 

86.1 Repealed 

86.2 When oral hearings not required 

87 Recitals not required in orders 

88 Application of orders 

88.1 Withdrawal of application 

89 Partial relief 

90 Commencement of orders 

91 Orders without notice 

92 Directions 

93-94 Repealed 

95 Lien on land 

96 Substitute to carry out orders 

97 Entry, seizure and management 

98 Defaulting utility may be dissolved 

Part 7 - Decisions and Appeals 

99 Reconsideration by commission 

100 Requirement for hearing 

101 Appeal to Court of Appeal 

102 No automatic stay of proceedings while matter appealed 

103 Costs of appeal 

104 Case stated by commission 

105 Jurisdiction of commission exclusive 
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106 Offences 

107 Restraining orders 

108 Revocation of certificates 

109 Remedies not mutually exciusive 

Part 9 - General 

110 Powers of commission In relation to other Acts 

111 Substantial compliance 

112 Vicarious liability 

113 Public utilities may apply 

114 Municipalities may apply 

115 Certified documents as evidence 

116 Class representation 

117 Costs of commission 

118 Participant costs 

119 Tariff of fees 

120 No waiver of rights 

121 Relationship with Local Government Act 

122 Repealed 

123 Service of notice 

124 Reasons to be given 

125 Regulations 

125.1 Minister's regulations 

125.2 Adoption of reliability standards, rules or codes 

126 Intent of Legislature 
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Certificate of public convenience and necessity 

45 (1) Except as otherwise provided, after September 11,1980, a person must 

not begin the construction or operation of a public utility plant or system, or 
an extension of either, without first obtaining from the commission a 
certificate that public convenience and necessity require or will require the 
construction or operation. 

(2) For the purposes of subsection (1), a public utility that is operating a 
public utility plant or system on September 11, 1980 is deemed to have 
received a certificate of public convenience and necessity, authorizing it 

(a) to operate the plant or system, and 

(b) subject to subsection (5), to construct and operate extensions 
to the plant or system. 

(3) Nothing in subsection (2) authorizes the construction or operation of an 
extension that is a reviewable project under the Environmental Assessment 
Act. 

(4) The commission may, by regulation, exclude utility plant or categories of 
utility plant from the operation of subsection (1). 

(5) If it appears to the commission that a public utility should, before 

constructing or operating an extension to a utility plant or system, apply for 
a separate certificate of public convenience and necessity, the commission 
may, not later than 30 days after construction of the extension is begun, 
order that subsection (2) does not apply in respect of the construction or 
operation of the extension. 

(6) A public utility must file with the commission at least once each year a 
statement in a form prescribed by the commission of the extensions to its 
facilities that it plans to construct. 

(6.1) and (6.2) [Repealed 2008-13-8.] 

(7) Except as otherwise provided, a privilege, concession or franchise 
granted to a public utility by a municipality or other public authority after 
September 11, 1980 is not valid unless approved by the commission. 

(8) The commission must not give its approval unless it determines that the 

privilege, concession or franchise proposed is necessary for the public 
convenience and properly conserves the public interest. 

(9) In giving its approval, the commission 

(a) must grant a certificate of public convenience and necessity, 

and 
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(b) may impose conditions about 

(i) the duration and termination of the privilege, concession 
or franchise, or 

(ii) construction, equipment, maintenance, rates or service, 

as the public convenience and interest reasonably require. 

Procedure on application 

46 (1) An applicant for a certificate of public convenience and necessity must file 

with the commission information, material, evidence and documents that the 
commission prescribes. 

(2) The commission has a discretion whether or not to hold any hearing on 
the application. 

(3) Subject to subsections (3.1) and (3.2), the commission may issue or 
refuse to issue the certificate, or may issue a certificate of public convenience 
and necessity for the construction or operation of a part only of the proposed 
facility, line, plant, system or extension, or for the partial exercise only of a 
right or privilege, and may attach to the exercise of the right or privilege 
granted by the certificate, terms, including conditions about the duration of 

the right or privilege under this Act as, in its judgment, the public 
convenience or necessity may require. 

(3.1) In deciding whether to issue a certificate under subsection (3), the 
commission must consider 

(a) the government's energy objectives, 

(b) the most recent long-term resource plan filed by the public 
utility under section 44.1, if any, and 

(c) whether the application for the certificate is consistent with the 
requirements imposed on the public utility under sections 64.01 
and 64.02, if applicable. 

(3.2) Section (3.1) does not apply ifthe commission considers that the 
matters addressed in the application for the certificate were determined to be 
in the public interest in the course of considering a long-term resource plan 
under section 44.1. 

(4) If a public utility desires to exercise a right or privilege under a consent, 
franchise, licence, permit, vote or other authority that it proposes to obtain 
but that has not, at the date of the application, been granted to it, the public 
utility may apply to the commission for an order preliminary to the issue of 
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the certificate. 

(5) On application under subsection (4), the commission may make an order 
declaring that it will, on application, under rules it specifies, issue the desired 
certificate, on the terms it designates in the order, after the public utility has 
obtained the proposed consent, franchise, licence, permit, vote or other 
authority. 

(6) On evidence satisfactory to the commission that the consent, franchise, 
licence, permit, vote or other authority has been secured, the commission 
must issue a certificate under section 45. 

(7) The commission may amend a certificate previously issued, or issue a 
new certificate, for the purpose of renewing, extending or consolidating a 
certificate previously issued. 

(8) A public utility to which a certificate is, or has been, issued, or to which 
an exemption is, or has been, granted under section 45 (4), is authorized, 
subject to this Act, to construct, maintain and operate the plant, system or 
extension authorized in the certificate or exemption. 

http://www.bclaws.calReconi document/freesidel --%20u%20--/utilities%20commission%... 2010-02-26 


	Index
	Tab 1
	Tab 2
	Tab 3
	Tab 4
	Tab 5
	Tab 6
	Tab 7
	Tab 8
	Tab 9
	Tab 10
	Tab 11
	Tab 12
	Tab 13
	Tab 14
	Tab 15
	Tab 16
	Tab 17
	Tab 18
	Tab 19
	Tab 20
	Tab 21
	Tab 22
	Tab 23
	Tab 24
	Tab 25
	Tab 26
	Tab 27
	Tab 28
	Tab 29
	Tab 30
	Tab 31
	Tab 32
	Tab 33
	Tab 34
	Tab 35
	Tab 36



