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October 13, 2017 
 
British Columbia Utilities Commission via Email 
Sixth Floor, 900 Howe Street, Box 250 commission.secretary@bcuc.com 
Vancouver, BC  V6Z 2N3 
 
 
ATTN: Patrick Wruck, Commission Secretary 
 
 
RE: BCUC – Sustainable Services Ltd. Geothermal Energy System Status as a Public Utility under the Utilities 
 Commission Act – SSL Written Final Arguments 
 
 
In response to the above-noted proceeding, please accept the appended submission of Written Final Arguments to 
the Panel on behalf of SSL-Sustainable Services Ltd. 
 
The undersigned may be contacted regarding this submission. 
 
 
Sincerely, 
 
SSL-Sustainable Services Ltd. 
 
 
 
 
 
 
Kyle Taylor 
Manager 
 
250-391-7260 
ktaylor@SSL-BC.com 
 
 
cc. Lisa Parkes, Corporate Counsel 
 City of Langford, c/o L. John Alexander 
 FortisBC Energy Inc. 
 FortisBC Alternative Energy Services Inc. 
 
Encl. 
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1. The Process 
 
Through an email exchange between December 13 and December 23, 2015, BCUC received a complaint from a 
person who is not and has never been a district energy customer of SSL’s regarding SSL’s district energy rates.  That 
the Commission initially believed it was dealing with a customer complaint is clear from its response email to the 
complainant dated December 16th in which it references that it will “investigate your concerns about the rates 
charged by the geothermal utility providing service to your premise” and indicates that “Commission staff 
investigate customer complaints…”  Since it became clear to Commission staff through a complainant email 
response later that same day that the complainant was not in fact subject to the rates about which they submitted 
a complaint and was not an energy “customer” of SSL’s, SSL questions whether BCUC should have accepted this 
complaint at all.   
 
Secondly, it is our understanding that BCUC’s normal process for complaints is to refer them to the company that is 
the subject of the complaint and to ask the service provider to resolve the complaint directly.  The “complaint” in 
this case was not provided to SSL until several months after Commission staff began corresponding with SSL and 
referencing the complaint as the basis for such correspondence despite a request by SSL early on in the process 
that it be provided with a copy.  While SSL understands that it would have been strange to ask SSL to respond to 
the complaint of a person who is not a district energy customer, we suggest that this again highlights the oddity of 
accepting a complaint from this person.   
 
To the best of SSL’s knowledge, BCUC has never received a complaint from an actual SSL district energy customer 
regarding its rates, nor one suggesting that SSL should be regulated on the basis that it is a “public utility.”  We 
suggest that the Commission has been disingenuous in suggesting throughout that this hearing process was 
initiated as a result of a complaint “from a resident in the City of Langford in the Westhills area regarding concerns 
about SSL-Sustainable Services Ltd.’s (SSL’s) geothermal rates” without making clear that the “complainant” was 
not a district energy customer of SSL.     
 

2. The Legislation 
 
The first legislative provision that must be considered in this matter is the definition of “public utility” in section 1 
of the Utilities Commission Act (the “Act”).  The definition of “public utility” specifically excludes “a municipality or 
regional district in respect of services provided by the municipality or regional district within its own boundaries.”     
 
The second legislative provision relevant to this matter is section 8(2) of the Community Charter (the “Charter”).  
This section says “A municipality may provide any service that the council considers necessary or desirable, and 
may do this directly or through another public authority or another person or organization.” 
 
In the only submission made by the true applicant in this matter, the Commission, Commission staff cite section 
10(1) of the Charter, which says “A provision of a municipal bylaw has no effect if it is inconsistent with a Provincial 
enactment,” and also section 121(1) of the Act which says that “Nothing in or done under the Community Charter 
or the Local Government Act  (a) supercedes or impairs a power conferred on the Commission or an authorization 
granted to a public utility, or (b) relieves a person of an obligation under this Act or the Gas Utility Act.”  
 
While the argument being made in the staff submission is not entirely clear, Commission staff appear to suggest 
that there is something in the Act that is inconsistent with section 8(2) of the Charter, and that therefore by virtue 
of section 10(1) of the Charter and section 121 of the Act, the City’s Multi Utility Bylaw or some provision of it has 
no effect.  SSL’s submission is that this argument uses faulty logic.  In order for either section 10(1) of the Charter 
or section 121(1) of the Act to be relevant to this matter, there would have to be some provision of the Act that is 
inconsistent with section 8(2) of the Charter, which section specifically allows a municipality to provide a municipal 
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service through another person or organization.  Commission staff have failed to point to any such provision.  SSL’s 
submission is that in fact there is no such provision, and therefore that the conflict provisions of both the Act and 
the Charter are irrelevant to this matter. 
 
Throughout this process, Commission staff have focused on the ownership of SSL and/or the ownership of the 
district energy system.  SSL has maintained from the beginning that there is nothing in the definition of “public 
utility” nor elsewhere in the Act that says that in order to be excluded from the definition of “public utility,” a 
municipal service must be provided by a municipality either directly, by a wholly owned subsidiary of a 
municipality, or by another organization only if it uses municipally-owned infrastructure.  In fact, the only 
legislative provision in any piece of legislation that addresses the method by which a municipal service such as this 
district energy service may be provided by a municipality is section 8(2) of the Community Charter, which 
specifically allows that such a service may be provided through another organization.   
 
Clearly the district energy service provided through SSL is a municipal service.  The provision of this service by 
another organization is permitted by section 8(2) of the Community Charter and section 2 of the City of Langford’s 
Multi Utility Bylaw No. 1291. 2010 (the “Bylaw”) establishes a Multi Utility including water and energy services as a 
municipal service.  Section 3 of the Bylaw establishes a service area in the City within which the water and energy 
services may be provided.  Section 7 provides that the City may provide the services directly or through another 
person or organization.  
 

3. City of Langford Regulation  
 
As stated in the initial “complaint,” section 6 of the Bylaw establishes certain rates that may be charged for the 
energy service.  However, this is not the end of the story as far as rate-setting or regulation goes.  Once SSL was 
selected by the City as the vehicle through which the City would provide the municipal service, the City and SSL 
entered an agreement dated April 14, 2010 (the “Agreement”) that imposed further restrictions and obligations on 
SSL. Section 9 and Schedule C of the Agreement set specific performance standards including response times to 
customer enquiries.  Sections 9 and 10 set requirements for an office location, a 24-hour emergency number and 
for SSL employees to carry and provide identification.  Section 14 of the Agreement provides that notwithstanding 
anything in the Bylaw, the residential energy rate shall not exceed that rate set by BC Hydro for its customers, and 
section 15 of the Bylaw provides that increases above this level must be approved by City Council.  Section 37(3) 
provides that in the event of termination of the Agreement, the City will continue to regulate SSL until it has 
applied for and obtained authorization to operate from the appropriate regulatory authority.  Section 38 of the 
Agreement provides that SSL may not assign the Agreement to any party without the consent of the City.   
 
Finally, it is worth noting that the City has responded to and resolved the few customer complaints that SSL has 
not been able to resolve directly. 
 

4. Public Policy Considerations 
 
In looking at the issue of possible BCUC regulation of a municipal service provided through another organization, it 
is also helpful to look at the public policy considerations behind the “municipal service” exclusion in the “public 
utility” definition.  Without doubt, this exclusion was written into the definition to acknowledge that where a 
municipality is regulating the provision of a service, it is unnecessary to add a second level of regulation by the 
Commission.  These public policy considerations were explored in the Commission’s decision in the matter of Spirit 
Bay Utilities Ltd., Order Number G-175-16. 
 
The Spirit Bay case is slightly different on its facts, in that Spirit Bay’s primary application was for an exemption 
under section 88(3) of the Act, with an alternate argument that it fell under the “municipal service” exclusion to 
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the “public utility” due to its majority owner the Beecher Bay First Nation being akin to a municipality.  Spirit Bay’s 
position was that with the Beecher Bay First Nation regulating the utility it was not necessary for the Commission 
to also regulate it.  In considering the exemption request and Spirit Bay’s position that an additional layer of 
regulation was unnecessary, the Commission looked at a number of factors including Spirit Bay’s advice that it did 
not intend to reference or index its rates to the Commission approved rates such as BC Hydro’s, and the issue of 
whether there was not an independent regulator.  
 

(a) Rate Setting 
 
In the course of its argument, Spirit Bay compared itself to another utility which was granted an exemption by the 
Commission, Templeton LP.  In dismissing this comparison, the Commission relied on the fact that Templeton was 
intending “to resell electricity to its Lessees using a rate-setting mechanism whereby the selling price will not 
exceed the price which BC Hydro would have charged if the Lessee were a customer of BC Hydro (Rate Cap).”   The 
Commission says of this: “The rate cap mitigates concerns about monopoly abuse, thereby providing justification 
for granting an exemption to Templeton LP.” 
 

(b) Complaint Process 
 
Spirit Bay also suggested that the fact that complaints about the utility may be referred to voluntary arbitration 
and ultimately the courts supported granting an exemption, however the Commission found that this would also 
be the case with any utility regulated by BCUC and simply “underlines that there is no independent regulator to 
whom complainants can turn” in the Spirit Bay situation.    
 

(c) Public Interest & Monopoly Characteristics 
 
In making its decision in the Spirit Bay decision the Commission said the following, citing its own decision regarding 
the Canal Plant Agreement Extension: 
 
“A section 88(3) exemption order should be issued, with the advance approval of the LGIC, when such exemption 
serves the objects and purposes of the [UCA] and it is in the public interest to do so.”  
 
The Commission also cited its 2012 AES Inquiry Report, which stated that regulation is required when “natural 
monopoly characteristics are present and there is a need to regulate to protect the public interest…”  The 
Commission in the Spirit Bay decision went on to say “We agree with this public interest consideration and find it 
to be an appropriate public interest test.  Therefore, if monopoly characteristics are not present, or are somehow 
mitigated, for example by an alternative regulatory body, an exemption from regulation under the UCA may be 
warranted.” 
 
Another public interest consideration before the Commission is the issue of increased costs for the utility and its 
ratepayers.  Any state of “double regulation” (i.e. oversight by both BCUC and the City of Langford) would 
undoubtedly add new overhead and administrative expenses.  Similarly, any transition away from the current 
regulatory regime to a new model under BCUC would raise a number of complicated questions and ultimately 
become a lengthy and costly process. 
 
At present, SSL services less than 500 residential energy customers on a system which is approaching its design 
capacity for thermal energy supply.  It should be noted that new homes being developed in the latest phase of 
Westhills are not connected to the energy system and longer-term planning with respect to the expansion of 
energy system infrastructure is still ongoing.  With respect to the distribution of any increased costs over a 
customer base, this backdrop is highly relevant to the issue of public interest. 
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5. Conclusion 

 
While SSL is named as the “applicant” in this matter, SSL has not made application to the Commission to have its 
status as a public utility determined and is not in fact the applicant.  If there is an applicant in this matter it is 
BCUC, and yet BCUC has failed to put forth its position on the statutory interpretation of the “municipal service” 
exclusion in the definition of “public utility” and whether there is any legal basis for taking the position that a 
municipality may not provide the municipal service through another organization as set out in the Community 
Charter.   Also, although the Commission has focused on the ownership of SSL and/or the district energy system 
infrastructure, it has not set out any legal or policy basis for its focus on these issues. 
 
The “municipal service” exemption to the “public utility” definition clearly exists in recognition that there is not a 
need for two levels of responsible, independent regulation over a single service.  The monopoly characteristics 
with which the Commission was concerned when it rejected Spirit Bay’s application for either an exemption or a 
“municipal service” exemption do not exist in this situation.  The Bylaw and the Agreement that the City has in 
place governing the provision of the municipal service through SSL provide the level of independent regulation that 
the Commission desires, regulating SSL’s rates (which similar to the Pemberton LP are tied to BC Hydro’s rates), 
operations, and complaint process.  Being only the “other organization” through which the City of Langford 
provides a service within its own boundaries, SSL should not be found to be a public utility.  SSL wishes the 
opportunity to appear before the Commission at an oral hearing to expand upon the points made in these 
submissions. 
 
 
 
 


