
 
AQR file no. 17-073 

          Jim Quail 
          direct (604) 424-8633 
          email jquail@aqrlaw.ca 

British Columbia Utilities Commission 
Suite 410, 900 Howe Street  
Vancouver, BC Canada V6Z 2N3 

Attention: Patrick Wruck, Commission Secretary 

FILED ON-LINE 

 
November 9, 2017 
 
 
Dear Mesdames/Sirs: 
 
Re: FortisBC Energy Inc. Annual Review 2018 Delivery Rates~ Project No.1598919 

 
Enclosed please find the Intervener Written Final Argument of MoveUP. 
 
 
Yours truly, 

ALLEVATO QUAIL & ROY 

 
per Jim Quail 
Barrister & Solicitor 
 
  



 page 2 

In these comments, MoveUP will focus particularly on two issues: the general operation 

and effectiveness of the PBR plan, and the continued trend toward operational 

integration of FEI and FortisBC Inc. with particular focus on shared customer services, 

including cost allocation between utilities of the SAP integration project and tracking and 

quantifying shared customer contact services. 

 

1.  The 2014-2019 PBR Plan 

Now that FEI is reaching the latter phase of its 2014-2019 PBR cycle, MoveUP submits that 

the time is getting ripe for the Commission and stakeholders to begin drawing some 

general conclusions, particularly form a high-level vantage point, about the PBR plan 

itself – is it working, and to what extent? What deficiencies or problems are surfacing? 

Has the plan met its expectations? 

FEI appears to agree that this is an appropriate time to begin such an analysis: 

MR. QUAIL: If I can just throw in a comment further to what Chris was saying. I'm 

really not convinced. I mean, we're getting towards the tail end, the back end of 

the cycle. It seems to me one of the most important things to be doing is to start 

drawing some general assessments how things are working. So I agree it's 

premature to start designing, whether it's PBR or whatever it is, but I think it is 

important for us to draw some more general conclusions about how things are 

working, what's working and what isn't, and in particular what's problematic. So if 

we don’t do that, we're not learning the lessons from this cycle. 

 MS. ROY: Yes, yes. And so, in our discussions with intervener groups we did 

document the comments we received at that time and we can certainly be cycling 

back again to see if there's any further comments that we've received. 

 MR. QUAIL: Yeah. Just say, for example, in the [annual] review processes, we see 

one of the functions, this high-level sort of checkup, getting towards the back end 

of the cycle. A useful thing I think for everybody to be doing is to start surveying 

the lay of the land in terms of how is it's going and, you know, this generally slowly 

coming into focus process following the expiry of the cycle. 

 MS. ROY: Yes, yes. And that is one of the reasons that I did put a couple of slides 

in on kind of, you know, how has O&M been looking, how have rates been looking, 

looking. And we're talking about capital now to kind of start people thinking about 

what is working and what isn't working, and what would they like to see coming 

up. 

[Workshop from p. 58 line 4] 
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FEI’s Application lays the basis to conclude that at least on the capital side, the current 

PBR is not working well.  It explicitly acknowledged as much in the Workshop: 

MR. QUAIL: Yeah, one thing that occurs to me in looking at both utilities filings in 

this side, and this isn’t in any way a criticism, but it makes me really wonder 

whether or not the PBR mechanism makes sense on the capital side. 

 I mean, as a utility you do what you gotta do, and that is the message that I think 

you've conveyed. And so you know, does this really make sense? Is it trying to fit a 

square peg into a round hole to try to have these kinds of constraints or incentives 

where really, as I said, what drives capital expenditures is necessity to a very large 

extent. 

 MS. ROY: Yes. Yeah, and we will be looking at that in any future PBR type of 

design that we'll be looking at. We do acknowledge this hasn’t -- this particular 

capital formula for sure has not worked well for us.  

 [Workshop from p. 54 line 9] 

At the Workshop, FEI acknowledged that it has modified its schedule for various capital 

projects in order to shoe-horn [not their phrase for it] its annual capital expenditures into 

the constraints of the plan: 

MR. QUAIL: Question. Flowing from that actually, the discussion about flexibility 

and sustainment capital, and in the context of the fair amount of capital work 

that's been postponed from the earlier part of the cycle. I wonder if you can 

comment on the degree to which the PBR has played a part in facilitating 

postponement of capital projects that might've been done earlier and created this 

backlog situation you're facing now? 

 MR. CHERNIKHOWSKY: Well, I think we need to recognize that fundamentally 

PBR has not changed how we operate our business, right? Our mission is to 

provide safe and reliable service at the lowest reasonable cost and that's how we 

always identify and execute on our capital. PBR has given us additional incentives 

and mechanisms that allow us to optimize on that capital, and I just described 

some of them. But fundamentally we are still identifying projects the way we 

always would have. 

 MR. QUAIL: No, but in your materials and discussion today you discussed the fact 

that there were projects that perhaps were in the stack to be done earlier, but 

they'd been postponed, and so there's a bit of a crunch at this point. And I'm just 

wondering to what extent that was made possible because of the capital PBR 
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regime? That is, the flexibility that you spoke of is one of the consequences of the 

PBR regime for capital. 

 MR. CHERNIKHOWSKY: Well, one example is that, again, through the 

mechanism we were able to reallocate capital initially to support our growth as 

that was going which is, again, a good thing for all customers, increases system 

utilization. And it did allow us where we felt that the risk was appropriate to defer 

some work and reprioritize it to future years. But again, at some point, that work -- 

it would have been identified for reasons originally. It's still required to be done. 

So, examples there -- I'll give you one hypothetical example, would be some 

flexible work, for example, that may not have an impact on safety or reliability, but 

has business benefits. IS projects are often like that, where they have efficiency 

savings. So we spend capital to save on O&M. 

Initially we may have reprioritized some of those out. But now, given the 

combination of the work that's going on, we still want to get those efficiency 

savings and so that's included in there as well. 

 MR. QUAIL: If I can sort of present from the other side of that coin, the extent to 

which -- I mean, I think it's been acknowledged it's been a bit of a struggle dealing 

with the capital side under the current PBR rules. And to what extent it was 

struggling to try to accommodate capital to that regime that led to perhaps putting 

off what might have been done earlier. And not necessarily being critical. This is 

more in the way of surveying how are things working under this particular regime 

on the capital side. 

 But it's provided perhaps some incentive to sort of put some stuff off because 

you're trying to squeeze within the targets for current year earlier in the PBR cycle. 

 MR. CHERNIKHOWSKY: Correct. I mean, fundamentally, the mechanism does 

provide an incentive to FortisBC to look -- to stay as close to the formula as 

possible. But again, we want to maintain a level of service and ensure that service 

quality indicators aren't impacted as well. So we attempted initially to mitigate it 

the best we could, but ultimately we felt that in 2017 that we could not go any 

further.  

MS. ROY: And I think I'd just add that, Jim, the -- it's a little bit difficult question 

to answer in a way, because we know what the PBR terms were, but we don't know 

what would have happened if we hadn't had a PBR. So for example if we had a two-

year cost of service we would have set the capital expectations again about the 

same time that we set the 2014/15 dollars as well. So we probably would have spent 

about the same amounts as what we actually did in those years, because that was 
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our expectation at the time. And then we would have come back after those two 

years and probably set a higher capital base, which is really what's happening here. 

So it could be the end result would not be all that different, but definitely the 

mechanism to get there would have been varied. 

MR. QUAIL: That's hardly a ringing endorsement of PBR that it really had no 

impact on the way that you – 

 MS. ROY: Well, I think that it goes back to what Paul said. I think the formula 

itself maybe doesn't work so well right now, the way it's designed. But the idea of 

having a longer term to do capital planning and having more flexibility in capital 

planning I think is a benefit to customers and the utility, really. 

So, you know, maybe the formula itself didn't work, but I don't think that -- I think 

that the longer term is a benefit to us. And Paul, I think you'd probably agree to 

that as the person who's actually managing capital. 

 MR. CHERNIKHOWSKY: I would agree, yeah. 

 MS. ROY: Yeah. 

 MR. QUAIL: That will be obviously an ongoing theme over the next couple of 

years.  

 [Workshop from p 110 line 22] 

This should raise serious questions about whether the PBR has incented capital spending 

decisions that are less driven by what is optimal for ratepayers and the overall system 

needs of the utility, than by the constraints flowing from the way the PBR itself incents 

management decision-making. 

MoveUP wishes to make it clear that this comment is intended more as a criticism of the 

design of the PBR than a criticism of the utility itself. 

There may be consensus that the capital PBR regime has not worked well.  MoveUP 

further submits that the deficiencies of the PBR are also exhibited on the O&M side. It is 

important to bear in mind that the expectation of PBR is that it will provide incremental 

performance from utility management, over-and-above the very high standard of 

diligence, prudency and efficiency to which ratepayers are entitled whether under Cost of 

Service or PBR, and that is embedded in the regulatory compact itself. The ratepayers 

already pay utility management to attend to their needs and interests vigorously and 

wisely: the point of PBR is that further incentives may induce truly extra-ordinary 

achievements in that regard. A demonstrable extra-ordinary benefit of that nature is not 

apparent on the record. 
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Actual net benefit to ratepayers that can credibly be attributed to the PBR mechanism 

itself has been negligible. The clearest confirmation of this reality is the trivial net savings 

per customer spilling out of the sharing mechanism.  The annual average reduction in 

delivery rates per residential customer in the current year is $1.43 [sic] [Ex. B-7 response 

to MoveUP IR 3.1].   

The entire exercise has yielded a net gain per customer, that is demonstrably related to 

the PBR formula, that is less than half the cost of one caffè latte from Starbucks per year. 

Again, MoveUP is emphatic in stating that this analysis is not to be taken as a criticism of 

the utility, but rather a call for a “reality check” on the efficacy of PBR, in relation to the 

service obligations of the company to its ratepayers that flow more fundamentally from 

the Utilities Commission Act and the regulatory regime which it implements. 

Throughout this proceeding, FEI appears to assume that the expiry of the current PBR 

will bring a further cycle of that mode of regulatory oversight, despite the very long hiatus 

since the company filed a full-on Cost of Service-based revenue requirement in 2011.  In 

its decision flowing from that Application, the Commission noted the difficulties in 

quantifying the real ratepayer benefit of PBR, and a tendency for that benefit PBR to 

decay: 

Commission Determination   The Commission Panel recognizes that it is not 

possible to definitively assess to what extent benefits achieved in the PBR period 

continue to flow through to ratepayers.  As stated by the FEU, there have been a 

number of changed requirements imposed on the Companies and there are new 

areas of activity and concern that would make any straight forward calculation 

impossible.   However, the Commission Panel finds that the evidence 

indicates the benefits achieved during the PBR period have eroded. 

[FortisBC Energy Utilities 2012‐2013 Revenue Requirements and Rates Decision, 

April 12, 2012] 

MoveUP submits that as we continue into the final phase of the current PBR cycle, the 

appropriate analytical approach for the Commission and stakeholders to adopt is one of 

healthy skepticism with regard to the appropriateness of providing yet another cycle 

rather than “coming up for air”, so-to-speak, and assume that what will immediately 

follow 2019 is at least a spell of traditional  Cost of Service-based regulation. 

 

2.  Operational Integration 

Integration of FEI and FBC on the management level has been well-advanced for some 

time, and for the purposes of the Commission’s oversight is governed by FortisBC’s Code 
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of Conduct and Transfer Pricing rules. It has been approached on the footing that the two 

independent entities share management services; a perhaps more accurate 

characterization is that for many purposes, at the management level they operate 

increasingly as a single entity. 

The principal area where the two utilities have begun to work on a more integrated basis 

on the operational level is customer services. For labour relations purposes, FEI and FBC 

have the legal status of together constituting a single (“common”) employer with respect 

to the Customer Services Centre [Exhibit B-7, MoveUP IR 9.1 – 9.3].  MoveUP applied to 

the Labour Relations Board in 2016 to replace its “voluntary recognition”-based status 

with a Board-issued certification, on the footing that FEI was the sole employer of 

employees at the CSC.  Fortis took the position that FEI and FBC were both employers of 

those employees.  In the end result the union and employers assented to the Board 

issuing the Common Employer declaration, in BC  Labour Relations Board decision 

B66/2017 (copy attached). In that decision at paragraph 28 the Board noted that the 

parties “do not dispute that while there is a common overarching management structure, 

employees of FEI generally report to FEI managers and FBC employees generally report to 

FBC managers.” 

For regulatory purposes, one of the most significant issues in relation to the co-ordinated 

delivery of customer services between the two utilities is the avoidance of inappropriate 

cross-subsidy.  Since the larger entity is FEI, and since the bulk of this relationship 

involves employees working out of FEI-owned facilities providing services to FBC 

customers, the principal issue is the volume of work being performed in that direction, 

rather than the converse. So long as the two utilities retain their distinct identities for 

regulatory purposes, vigilance by the Commission is called for. 

In the FEI Annual Review of 2016 Rates Decision, Commission Order G-193-15, the 

Commission made the following determination in Appendix A at p. 24: 

Commission determination The Panel agrees with FEI that there are many 

methods to allocate costs that are acceptable and the choice of approach may be 

influenced by cost drivers that are most relevant in each instance. After 

considering the evidence related to FEI employees handling calls on behalf of FBC, 

the Panel is persuaded that the approach taken by FEI to allocate costs to FBC is 

not unreasonable nor is it unfair. While the approach taken by FEI to allocate such 

costs may, under more intense scrutiny, prove to be more or less appropriate than 

the method advocated by COPE 378, the issue has to be viewed in the context of 

materiality. 
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 The Panel notes that Ms. Mehrer addressed magnitude of costs in her testimony 

in the FEI Annual Review Workshop. With reference to the potential changing of 

the allocation methodology she made the following statement: 

And keeping in mind that for the number of calls for FEI, about 99.7 

percent of the calls are for FEI customers and .3 that we’re taking for 

electric. So, using a different allocation methodology wouldn’t have any 

significant impact on whatever FEI is incurring. With the costs being 

between, you know, 500 and 3,000 dollars a month.83 

 We interpret these comments to mean that the total amount under consideration 

at this time falls in the $12,000 to $36,000 range per annum which the Panel finds 

is a small amount and does not warrant incurring the costs of reviewing the 

allocation methodology at this time. However, the Panel also accepts that the costs 

in question have the potential to grow over time and the cost allocation 

methodology may produce variances which are more significant in the future. 

Therefore, if in the future the annual costs being allocated to FBC from FEI 

for the handling of calls exceeds $100,000 in any one year, FEI is directed to 

provide an analysis of various cost allocation methodologies and provide 

evidence as to which will provide the most appropriate results.  [bold in 

original] 

MoveUP is concerned that the modified IT platform emerging from the SAP integration 

project, and the way the work is being re-organized upon it, is obliterating the capacity of 

the utilities to more precisely track the sharing of customer call centre services of this 

nature, to address the situation where the total annual cost exceeds $100,000 in one year.  

The union raised this issue in the Workshop: 

MS. ROY: Yeah. Yeah. And just a little further on  that, I thought there might be 

some questions around  the room about what single sign-on was, because Jim  did 

bring it up, and I'm not sure if it was clear.  So, single sign-on, what I understand is 

it  refers to the ability to just sign on once to the  system, and it not only allows 

access I think to both  gas and electric, but it also allows access to all the  different 

modules and different systems within gas.  So say I was just a gas employee, it 

would also  benefit that gas employee, because even if they never look at electric, 

they would now access -- be able to  sign on to one system and look at all of the 

various  gas systems and modules. That is my understanding,  just to clarify.  

 MR. QUAIL: Just on that, just to clarify my  instructions, because I don't have 

direct, on-the-ground,  you know, but that as a result of this, as  employees are 

dealing various transactions -- so for  example say dealing with an invoice, the 

identity of  the employee is no longer tagged to that transaction.  So if you go into 
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the system, you can't tell from that  which company's employee actually carried 

out a  particular transaction. So I gave, say, procurement  for an example, or 

anything.  So I'm interested in knowing how the  information is retained for their 

purposes of  allocation to be able to identify whose employee is  carrying out 

which shared service. And I don't know  if you are able to provide that now, or that 

--   

MS. ROY: I don't know if we can comment on how  transactions are identified in 

the system. I'll just  leave it for a second to see if Darwin has anything to  add on 

that.  

 MR. QUAIL: I'd be happy to take that as an undertaking.  If you give us that  

 MS. ROY: And yeah, so, that might be a good undertaking to take as to how they 

are identified.  

 INFORMATION REQUEST  

 MR. QUAIL: And discuss describing how it happens.  Because my understanding 

is, for example, a  transaction is logged according to the invoice number,  not the 

employee doing it. Once you're in the system,  you're in it, and you're doing 

whatever.  

 MS. ROY: Yeah.  

 MR. QUAIL: And it doesn't -- I think I'm clear, it  doesn't sort of tag each 

individual thing you do with  your identity.  

 MS. ROY: Yeah. I think, you know, I will definitely --  we will definitely take an 

undertaking, because I  don't want to be the final word on this.  

 MR. QUAIL: Yes.  

 MS. ROY: I do believe it does have the employee number  which identifies which 

employee it is.  

 MR. QUAIL: Yeah.  

 MS. ROY: But regardless, I guess the point I would want  to make is, generally 

speaking our cross charges are  based on timesheets, and not by individual 

transaction  regardless.  

 MR. QUAIL: Of course that's subject to the threshold  that the Commission has 

set, $100,000. So, that's --  

 MS. ROY: If you're talking specifically about that, yes.  
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 MR. QUAIL: The system needs to be capable of tracking either way.  

 MS. ROY: Yeah. Yeah. We'll definitely take an  undertaking on that, Jim.  

 MR. QUAIL: Thank you.  

The response FEI provided to that undertaking confirms that the data the utility is able to 

extract from the system in this context is a gross count of transactions performed by 

employees associated with each company; FEI did not confirm an ability to identify who 

performed what particular transactions, which makes it impossible to reconstruct the 

amount of time actually devoted by FEI staff and resources for the benefit of FBC 

ratepayers.  So long as the companies address the shared services accounting process on a 

formulaic basis, that is probably sufficient.  If, however, the $100,000 annual threshold is 

surpassed and a different mechanism is required, the modified system has little or no 

capacity to provide the necessary information to implement it, despite the determination 

quoted above from Appendix A to Order G-193-15 (just as Ms. Roy’s comments quoted 

above appear to assume that a more sophisticated mechanism than the use of timesheets 

for tracking and transfer pricing purposes would not be needed). 

In this proceeding, MoveUP has also raised concerns about the proposed allocation of 

cost as between FEI and FBC in the SAP integration project.  That allocation is based on a 

63:37 ratio as between FEI and FBC, respectively.  This is despite the fact that this project 

consists of FBC migrating onto the SAP system already in place at FEI, primarily for the 

purpose of facilitating the provision of services by FEI to FBC ratepayers: 

MR. QUAIL: . . . . Essentially what is happening is that FBC is integrating into the 

system that FEI already had in place. That required modifications that would affect 

FEI as well, in order to affect that. But the point of it, functionally, is for FBC to 

come on board of that platform. The net benefit to the FEI ratepayers is that it 

continues to serve their purpose as well. It is still absorbing FBC, and at the same 

time, it is making it possible for FEI to absorb more FBC business, do more of the 

work so there is more shared services. So, I have some difficulty seeing where 

actually, functionally there is a net benefit to FEI in particular, as opposed to the 

general efficiency of the parent corporation and the net benefit in the end to FBC 

by climbing onto this more efficient platform.  

MR. HENDERSON: I think going back to my previous commentary, I would agree 

if it was just strictly taking the electric system and putting it on the FEI platform. I 

think your commentary would be appropriate. But there is several other, you 

know, developments that are occurring as part of that, these capital costs. Getting 

back to the whole single sign on for employees, that doesn’t exist today. Paperless 

expense management doesn’t exist. So the nature of the costs that are being 
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incurred, a lot of that is to then take the FEI platform and further advance it I 

guess. 

 MR. QUAIL: But for example, the single sign on the point of that, from the 

standpoint of FEI, which is the main engine here in terms of the call centre service 

and so on, is to facilitate FEI doing business for FBC, which is of course dealt with 

in terms of shared services operationally. But the capital costs, I'd suggest, should 

also should not be visited on the electric utility because it is -- this is all about, for 

example, the single sign-on. Facilitating that integration of the smaller utility into 

the larger utility's operations. Functionally. 

 MR. HENDERSON: You know, my understanding is -- 

 MR. QUAIL: So, just to be clear, I don't see any benefit of a single sign-on to FEI 

customers. They could sail on merrily as though they were going, under the SAP, 

without that being added onto the system, to facilitate this shared service. 

 MR. HENDERSON: You know, I think I would characterize it that FEI customers -

- let's say we weren't doing this SAP integration project. We could look at 

implementing single sign-on or paperless expense management on the FEI 

platform. And then we could also do the same thing on the FortisBC Electric 

platform, and, you know, there's a redundancy there. So I wouldn't necessarily 

agree that it's -- I think there's a lot of benefit for FEI employees that are using the 

SAP system. 

 MR. QUAIL: Well, there's no point to single sign-on unless -- and that's entirely 

driven by the decision to facilitate the operational integration so that FEI can do 

more shared services for the benefit of FBC customers. All I'm saying is that -- 

 MS. ROY: So, Jim, just to back up -- 

 MR. QUAIL: -- you're apportioning the operating costs, but not the capital, 

according to who is benefitting functionally from it, and FEI customers are paying 

for what appears to be almost entirely a benefit for the electric utility. 

 MS. ROY: Yes. So just to back up, Jim, you know, we did have an IR that the BCUC 

asked. I don't recall the number. It was possibly 5.1. Anyway, and it related -- and 

someone can find that for me. But we did walk through a bunch of different 

allocation methods. And in that one, we actually laid out even the O&M savings 

for FEI as compared to the existing platform. So there are benefits to FEI from that. 

You're seeing that not just in the non-financial benefits that we described there, 

but also in the financial benefits. We looked at a lot of different ways of allocating 

the costs, not just number of employees. They all come out to something 
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somewhat similar, and the thing to keep in mind, the costs of this project aren't 

necessarily the software itself. Most of the costs really have to do with building and 

designing the system. And in each case, we have to look at, okay, what does the gas 

system do today? What does the electric system do today? How do we pick best 

practice out of those two? And I think you do get benefits for FEI by doing that. 

Sure, if we didn't have FBC and FEI, we wouldn't be looking at integrating a 

system. But at the same time, you could look at it from the other side too. If gas 

and electric weren't together -- or, sorry. electric wouldn't be bearing any costs of 

this either. So, you know, I think it's a little broader than maybe you're 

characterizing it. But regardless, that's your opinion. 

[Workshop Transcript from p. 16 line 18] 

. . . . 

MR. QUAIL: . . . . I've got some comments and asking really for some more 

information on the handout that we received, the IR, BCUC IR 6.5 from the electric 

utility in terms of the savings forecast and benefits to FEI from the SAP 

integration. And looking at the second page, I see that the first full paragraph 

simply states the O&M savings forecast to be attributed to FEI and FBC are 

approximately 63 percent and 37 percent respectively without any further 

explanation. Then there is a series of bullets that are qualitative benefits. And my 

characterization of those, which I think is reasonable, is that the first four of the 

five bullets really all relate to helping FEI to accommodate FBC into its platform 

and to share services of FBC more efficiently. I mean, we have to be clear which is 

the tail, and which is the dog in this relationship. 

Fifth bullet does appear, at least on its face to relate to things being run better 

within FEI for its own sake. But everything else relates to the relationship between 

the two, which again is primarily FEI providing resources to FBC. So, my question, 

this is a request for an undertaking. I wonder if you could please provide with 

reference to the paragraph that just states the numbers for O&M savings, if you 

could please file the calculations with descriptions of the benefit to FEI ratepayers 

with respect to any benefit that is claimed as a quantitative one?  

MS. ROY: Yes, I believe we can do that. So, Brett, he is asking for the backup for 

the amounts that come up to 63 and 37 percent, I think that would be a good item 

to have as an undertaking, just to make sure we get the numbers correct. 

[Workshop Transcript from p 97 line 10] 

The general character of FEI’s response to Undertaking No. 5 [Exhibit B-11] avoids this 

point: absent the decision to migrate FBC onto its system, FEI and its ratepayers were 
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managing well within the SAP program; for the most part, purported O&M “savings” for 

FEI and its ratepayers have consisted of a more efficient way of integrating FBC into FEI’s 

system and delivering shared services to FBC.  FEI argues that the impact of the SAP 

integration includes overall savings to the two FortisBC utilities taken as a whole, it has 

not demonstrated that the proportional imputed benefit to FEI and its ratepayers arising 

from the process of upgrading FBC to its platform and facilitating those shared services, 

realistically supports assigning roughly one half the cost of the project to the utility that is 

the one receiving the system upgrade. 

In the Undertaking Response, FEI argues that “FEI considers the number of employees 

per company to be the most appropriate cost driver of the SAP Integration Project capital 

and operating costs.”  This ignores the fact that the project essentially consists of the 

migration of FBC onto FEI’s platform. 

MoveUp suggests that a more appropriate approach would be to reverse the allocations as 

between the two, to provide a 37:63 split as between FEI and FBC. 

General Comments on Operational Integration 

For the purposes of the Utilities Commission Act, FEI and FBC are independent regulated 

utilities. Operational integration, perhaps morphing toward an ultimate amalgamation of 

the two, may or may not be an appropriate strategy for the benefit of ratepayers, either 

now or at some point in the future. At the Customer Services Centre, that consolidation 

has already occurred for industrial relations purposes.  However, the Commission has not 

examined that issue and has not made any determinations.  In the meanwhile, the 

Commission has an important role in using its shared services and cost allocation tools to 

police the border between the two. 

 

3.  Final Comments 

Subject to these observations, MoveUP does not take objection to the remedies sought 

and rates proposed by the utility in this Annual Review. 

 

All of which is respectfully submitted. 

 



BCLRB No. B66/2017 
 

 
 

BRITISH COLUMBIA LABOUR RELATIONS BOARD 
 
 
 
 
 
 
 

FORTISBC ENERGY INC. 
 

(the "Employer") 
 
 

-and- 
 
 

CANADIAN OFFICE AND PROFESSIONAL EMPLOYEES 
UNION, LOCAL 378 

 
(the "Union") 

 
 
 
 
 
 
 

PANEL: Bruce R. Wilkins 
Associate Chair, Adjudication 
 

APPEARANCES: Stephanie, Gutierrez, for the Employer 
James L. Quail and Rachel Roy, for the 
Union 
 

CASE NO.: 70242 
 

DATE OF HEARING: March 10, 2017 
 

DATE OF DECISION: April 20, 2017 
 

 



 - 2 -  BCLRB No. B66/2017 

 DECISION OF THE BOARD 
 
 
 

I. NATURE OF THE APPLICATION  

1 The Union applies under Section 18(4) of the Labour Relations Code (the 
“Code") to certify a voluntary recognition agreement.  The Board’s Notice reads as 
follows:  

The parties are advised that the Canadian Office and Professional 
Employees Union, Local 378 has applied to be certified for a unit of 
employees employed by FortisBC Energy Inc., 16705 Fraser 
Highway, Surrey, BC, V4N 0E8 described as:  

Employees in customer service centres located in British Columbia, 
excluding the Vancouver Island and Whistler areas, in any phase of 
office, clerical technical, administrative or related work.   

2 The parties dispute how the Employer should be described in the certification 
description.  The Union says the certification should reflect FortisBC Energy Inc. (FEI)  
as the Employer.  The Employer says the employer description should reflect both FEI 
and FortisBC Inc. ("FBC").   

3 This is an expedited matter under Section 18(4) of the Code.  The parties made 
extensive arguments which I have read and considered, but I have only included those 
arguments which I feel are essential to the disposition of this matter.  

II. BACKGROUND FACTS 

4 Both FEI, which is a gas facility, and FBC, which is an electric utility, are wholly 
owned by Fortis Inc.  FEI and FBC are separately regulated by the British Columbia 
Utilities Commission which sets rates for each.   

5 The voluntarily recognized bargaining unit performs work within the Employer's 
customer service centres (“CSC”).  Previously, the CSC bargaining unit was composed 
of employees of FEI performing customer service in Burnaby and Prince George.  The 
Employer and the Union had a collective agreement that covered these employees 
known as the "CSC Collective Agreement".   

6 Customer service work now performed by employees of FBC in Trail and 
Kelowna had been contracted out between 2002 and January 1, 2012.  FBC made the 
decision to bring the customer service centre work back in house.  When it did so, it 
sought a voluntary recognition agreement with the Union in order to ensure cost 
certainty.  The Union and the Employer negotiated a collective agreement with a term 
which ran from January 1, 2011 to March 31, 2014.   
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7 Having achieved a collective agreement for FBC employees the parties then 
agreed to amalgamate employees working in the Trail and Kelowna locations with the 
Burnaby and Prince George locations under the CSC Collective Agreement.  This was 
achieved through a letter of understanding (hereinafter "LOU 2") executed by the parties 
on January 13, 2012.  LOU 2 contained the following terms among others: 

 

Letter of Understanding 
 

(Hereinafter “LOU 2”) 
 
 

Between: 
 

Canadian Office and Professional Employees’ Union, Local 378 (“COPE”) 
 
 

And: 
 

FortisBC Inc. (“FBC” or “Electric Division”) 
 
 

And: 
 

FortisBC Energy Inc. (formerly Terasen Gas Inc.) (“FEI” or “Gas Division”) 
 
 
 
 

Respecting the amalgamation of certain employees from FBC into the FEI - Customer 
 

Service Centres (“CSC”) collective agreement and bargaining unit structure 
 
 

 
The Parties do hereby agree to the terms and conditions as contained in this LOU 2 subject to 
the following conditions: 
 

1. The Parties agree that this letter is subject to ratification by the Parties’ respective 
principals. 

 
2. The Parties will unanimously recommend this Letter of Understanding to their principals. 

 
3. FBC and FEI expressly agree that the Union shall not be required to release the results 

of the ratification vote with respect to this Letter of Understanding unless and until FBC 
and FEI have ratified this Letter of Understanding and advised the Union in writing of its 
acceptance. 
 

4. This LOU shall be deemed to be incorporated into the collective agreement between the 
Parties as if set forth in full therein in writing, and shall so apply. 
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Preamble and Purpose: 
 
The purpose of LOU 2 is to establish the process for transferring employees from the FBC 
collective agreement and bargaining structure to the CSC collective agreement and bargaining 
structure, with certain transition or grand-parented rights. 
 
This LOU will supersede and supplement the rights and entitlements that flow from the COPE-
CSC collective agreement and sections 35, 37, 38 and 54 of the Labour Relations Code 
 
This LOU constitutes an adjustment plan between FBC and COPE, fulfilling the requirements of 
section 35, 37, 38 and 54 of the Labour Relations code. 
 
All matters outstanding under the COPE-FBC collective agreement on the date of ratification 
that concern grand-parented employees shall be resolved under the terms of, and by the parties 
to, the CSC collective agreement, including this LOU.  Any liability flowing from the resolution of 
adjudication of such shall be borne by FBC or FEI as appropriate to the particular circumstances 
of each matter. 
 
 
Definitions: 
 
A “new hire CSC employee” is a FBC or FEI employee, who is hired into the new amalgamated 
CSC bargaining unit after the date of ratification. 
 
A “grand-parented customer services employee” is a FBC employee, covered under the FBC 
collective agreement, who works for the electric utility in the Trail contact centre of the billing 
group in Kelowna, at the date of ratification of this agreement, and as such they will have 
exceptional terms and conditions (“grand-parented customer services rights”) as specific under 
this LOU.  FBC and CSC will provide COPE with a complete list of grand-parented  customer 
services employees who will be transferring to the CSC bargaining unit after the date of 
ratification.  The list shall be provided and shall be included in this LOU as Appendix A. 
 
Grand-parented customer services rights are extinguished upon leaving the Trail Contact 
Centre and billing group in Kelowna. 
 
 
Application: 
 
All new hire CSC employees shall be subject to all the terms and conditions of the CSC 
collective agreement.  This includes joining the “Pension Plan for Employees of FortisBC 
Energy Inc.”, as it applies to employees of the CSC bargaining unit. 
 
Effective the 1st of the month following the date of ratification, the grand-parented customer 
service employees, as specific in the attached Appendix A, shall be amalgamated into the CSC 
bargaining unit and shall become subject to the terms and conditions of the CSC collective 
agreement, except as specifically outlined below. 

 

8 Recently, a new collective agreement was reached for the CSC bargaining unit 
with a term of April 1, 2017 until March 31, 2022.  On the front page both FBC and FEI 
are named as employers. 
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9 Within the CSC bargaining unit there are now 209 employees on the FEI payroll 
working out of Prince George and Burnaby and 44 FBC employees on the FBC payroll 
working in Trail and Kelowna.   

10 There is some sharing of services between FBC and FEI; each cross charges the 
other for services rendered.   

11 There is a common management team between FBC and FEI, but employees 
within the CSC bargaining unit generally report on a day to day basis to managers who 
are on the payroll of FBC or FEI.  

III. POSITIONS OF THE PARTIES  

I. The Employer 

12 The Employer argues the Union has incorrectly named the employer in its 
certification application under Section 18(4).  It says the Union has named only FEI as 
the employer when both FEI and FBC are both employers of employees in the CSC 
bargaining unit.  It says the Union's application is fatally flawed and should be 
dismissed.  

13 The Employer relies on LOU 2, which it says identifies two employers, FBC and 
FEI.  It says LOU 2 amalgamated FBC customer service employees into the CSC 
bargaining unit and the CSC Collective Agreement, creating a single, voluntarily 
recognized unit covering both FBC and FEI customer service employees.  

14 The Employer says the voluntary recognition agreement encompasses two 
employers, FBC and FEI, and the CSC Collective Agreement covers employees who 
are on the payrolls of either FBC or FEI and who work at FBC or FEI customer service 
centres under the direction of FBC or FEI managers.  

15 The Employer says the Union has made representations to the effect that FBC 
and FEI are both employers of employees in the CSC bargaining unit, and is estopped 
from now asserting they are not.   

16 The Employer says the Union and the Employer recently executed a newly 
ratified collective agreement which specifically names both FBC and FEI as employers.   

17 The Employer says FBC and FEI are both willing to concede they are a common 
employer for the purposes of the application in order to convert the existing, voluntarily 
recognized CSC bargaining unit into a certified bargaining unit under the Code.  It says 
the Board may, on its own motion, declare FEI and FBC to be a common employer for 
the purpose of the application.  The Employer says the Union recognizes in its 
application that the Board has jurisdiction to certify a multi-employer bargaining unit 
where the employers are a common employer.  
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II. The Union 

18 The Union takes issue with the Employer's interpretation of LOU 2, and says that 
what really happened is that Trail and Kelowna employees were brought into the 
existing FEI bargaining unit, and that FEI continues to be the employer for all of the 
employees in the CSC bargaining unit.  It says that FBC was not added as an employer 
through LOU 2.  It says the unit that was created as a unit of employees employed by 
FEI and that fundamental character has not changed.   

19 The Union says the Code does not permit a two employer unit with FBC and FEI, 
and the only format that can see more than one employer named in a certification is 
under Section 38, the common employer provision of the Code.   

20 The Union says Section 18(4) does not create a new species of bargaining unit 
but provides a procedure to obtain a certification.   

21 The Union says LOU 2 achieved a transfer of employees.  It says LOU 2 
incorporated employees who had worked under the FBC collective agreement and in 
that bargaining unit into the FEI CSC Collective Agreement and bargaining unit and did 
not purport to transform the CSC bargaining unit into a two employer unit.  

22 The Union says had the parties wanted to change the bargaining relationship to 
one of two employers it would have been a simple matter to make that clear and 
explicit.  It says the Employer's interpretation contradicts LOU 2, which moves 
employees of out of the FBC bargaining unit into the pre-existing CSC bargaining unit 
that had been voluntarily recognized by FEI.   

23 The Union says LOU 2 is highly ambiguous.  It says the provision which 
references Sections 35, 37, 38 and 54 of the Code are virtually unintelligible.  The Union 
says given the ambiguity in LOU 2 it cannot be taken to clearly transform the FEI 
bargaining unit to a unit with two employers.  

24 The Union says there is no clear understanding that would reasonably emerge 
from the correspondence and actions of the parties to suggest the Union had agreed 
that the impact of LOU 2 was to change the employment status of all the pre-existing 
employees in the CSC bargaining unit such that they now had two employers.  It says 
the estoppel the Employer claims exists has not been created.  

25 The Union says if the Board decides in the Employer's favour that the Union has 
no objection to the Board making a common employer declaration.  It says the Board 
has jurisdiction to do so under Sections 139 and 143 of the Code.  It says if the Board 
concludes that the employer entity consists of the two companies the appropriate 
outcome is that the certification be issued naming FortisBC Energy Inc. and FortisBC 
Inc. as a common employer under Section 38 of the Code as the employer.  
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26 The Union says the newly ratified collective agreement should not be given 
weight in the dispute because the Union felt it would be improper to bargain to impasse 
the names that appeared on the cover sheet.  

IV. ANALYSIS AND DECISION 

27 The issue before me is whether the certification description should reflect FEI as 
the sole employer or if it should reflect both FBC and FEI as a common employer.  I find 
that the question before me is best answered through an analysis of LOU 2.  This is the 
document which represents the agreement between the parties to consolidate two 
groups of employees with separate terms and conditions into one CSC bargaining unit 
and one collective agreement.  I find there are two employers of employees in the CSC 
bargaining unit.   

28 The parties do not dispute that employees working out of Trail and Kelowna are 
on the payroll of FBC, and employees working out of Burnaby and Prince George are 
on the payroll of FEI.  The parties do not dispute that while there is a common 
overarching management structure, employees of FEI generally report to FEI managers 
and FBC employees generally report to FBC managers.    

29 The definitions section of LOU 2 defines a new hire employee as “a FBC or FEI 
employee who is hired into the new amalgamated CSC bargaining unit after the date of 
ratification”.  There is no reference in LOU 2 to FBC employees being transferred to FEI 
as their employer.  Trail and Kelowna employees were employees of FBC prior to LOU 
2 and no term in LOU 2 changes that.  I therefore find that LOU 2 does not change any 
CSC employee’s employer; the employees remain employees of either FEI or FBC 
under LOU 2.  The effect of LOU 2 is to change the structure of the CSC bargaining unit 
by adding FBC employees to that structure.  While it is true that the established labour 
relations structure of the FEI CSC bargaining unit is what FBC employees are being 
folded into, this did not include a transfer of FBC employees to FEI as their employer; 
rather, those FBC employees retain their relationship with FBC as their employer.   

30 The Employer indicated that it would have no objection to being declared a 
common employer in an application under Section 18(4) of the Code.  The Union 
agrees and says that if I found in the Employer’s favour it would have no objection to 
this.  The Union says the Board may do so pursuant to Sections 139 and 143 of the 
Code.  
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V. CONCLUSION AND DECLARATION 

31 I declare that FEI and FBC are a common employer of employees in the CSC 
bargaining unit under Section 38 of the Code.  As all other outstanding issues are 
resolved, I order that the vote taken pursuant to the Union’s Section 18(4) application be 
counted.  Should the Union win the vote, the certification should name FortisBC Energy 
Inc. and FortisBC Inc. as a common employer of employees in the bargaining unit 
applied for.   
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