
 
AQR file no. 17-073 

          Jim Quail 
          direct (604) 424-8633 
          email jquail@aqrlaw.ca 

British Columbia Utilities Commission 
Suite 410, 900 Howe Street  
Vancouver, BC Canada V6Z 2N3 

Attention: Patrick Wruck, Commission Secretary 

FILED ON-LINE 

 
November 16, 2017 
 
 
Dear Mesdames/Sirs: 
 
Re: FortisBC Inc. – Annual Review of 2018 Rates – Project No. 1598920 
 
Enclosed please find the Intervener Written Final Argument of MoveUP. 
 
 
Yours truly, 

ALLEVATO QUAIL & ROY 

 
per Jim Quail 
Barrister & Solicitor 
 
  



 page 2 

Re: FortisBC Inc. – Annual Review of 2018 Rates – Project No. 1598920 
 

Final Argument of MoveUP 

 

The principal concerns that will be addressed by MoveUP in these Annual Review 

proceedings are matters that are common to FortisBC Inc. and FortisBC Energy Inc. They 

concern the efficacy of the Performance Based Regulation regime that is largely (though 

not entirely) similar between the two, and the implications of the sharing of operational 

services, especially in the domain of Customer Service. 

Accordingly, to a large extent these submissions will consist of an FBC counterpart to our 

comments in the FEI Annual Review, filed with the Commission on November 9, 2017. 

1.  The 2014-2019 PBR Plan 

As we observed in our FEI submission, the FortisBC 2014-2019 PBR cycle has moved into 

the stage where it is time to begin contemplating more general conclusions that may be 

drawn from the experience to date, to lay the groundwork for purposes including 

determining the appropriate regulatory framework into which these utilities should 

emerge following the expiry of the current PBR.  As we argued in our FEI submission, our 

client shares the utilities’ acknowledgement that the PBR regime has not been working 

well on the capital side, but goes beyond that to raise concerns about the efficacy of the 

PBR on the O&M side as sell 

Capital PBR Plan 

We raised the issue of problems with the capital formulas at the Workshop, similar to 

those raised in the FEI proceeding, and FBC agreed with our characterization of the 

relationship between the companies’ perceptions of these issues with respect to each of 

the utilities: 

MR. QUAIL: So, some general comments. A lot of the commentary in the electric 

utility materials this time around about the capital formula and how it's working 

are very similar, I think a lot of is verbatim to the commentary for the gas utility. 

 MS. MARTIN: Yes. 

 MR. QUAIL: And again, we had a considerable amount of discussion last week 

that probably isn't profitable to repeat here. 

 But just -- would you agree that -- does the company agree that the general 

characterizations about whether and to what extent the PBR capital formula is 
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working in this cycle apply similarly to the electric utility. If not, we can probe into 

it further. Do you have any comments about that? Or maybe you want to comment 

later, but I'd be interested in knowing -- do we retrace all the same steps this week, 

or is there an understanding of the general characterizations about problems that 

are perceived with the capital formula apply similarly to the electric utility? 

 MS. ROY: So, it's Diane Roy speaking. I think that's generally the case. The one 

difference on the gas side is we are experiencing significant customer growth, and 

that has had a real impact on the growth capital. And that growth capital has really 

been the major issue in the gas side, and the sustainment capital has been less of 

an issue there. I think what we're seeing on the electric side, it's more of a mixed 

bag, but I guess you would characterize it as more the sustainment and other 

capital is causing most of the challenge there. And there's some more unique 

things happening on the electric side as well. 

 But in both cases, we are seeing some challenges with -- we are obviously seeing 

challenges with containing our capital spending, even within the dead band, let 

alone within the formula, and those are things we would look at in any future PBR 

or any other type of application we'd be bringing forward. 

 MR. QUAIL: Thank you. 

 MS. MARTIN: Thanks. And so just as a summary, as Diane just said, we do 

recommend retaining the capital formula at the existing level, and we expect that 

we would revisit the base and the formula itself, and generally the treatment of 

capital expenditures when we next consider a new PBR plan. 

[Workshop, from p. 39 line 9] 

FBC’s Annual Review Application discusses these issues in terms that are virtually 

identical with those in the FEI materials, including the problem of deferral of capital 

projects early in the term of the PBR that are now piling up and placing the utility under 

serious pressure in its efforts to meet the regime’s targeted dead-band. See, for example, 

Application, Exhibit B-2, page 8 lines 29 – 34: 

FBC has been successful in mitigating some of the cost pressures through 

efficiencies and work prioritization. However, the cost pressures have exceeded the 

Company’s ability to re-prioritize further work within the formula capital spending 

envelope without incurring more risk to the system. As well, previous work that 

was delayed is now considered essential or mandatory work and cannot be 

deferred further. To mitigate this risk exposure, FBC has increased its planned 

sustainment activities in 2017.  
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Our client relies upon its comments in the FEI Annual Review filed November 9, 2017 in 

this respect, including with respect to management commentary in the FEI Workshop 

that is set out and discussed there, and which (assuming the persona of FBC) 

management has agreed apply with equal force to this utility as well. 

Suffice it to say that there is a basis for concern that the design of the PBR has tended to 

work as a distorting factor in relation to management’s efforts to deploy capital to the 

optimal benefit of ratepayers and the infrastructures they rely upon, as conforming with 

the formulaic prescriptions of the PBR may tend to impose shorter-term considerations 

and a current-year horizon on some decisions, precisely contrary to the theoretical 

benefit of PBR itself. 

PBR and O&M 

The measurable O&M benefit in terms of residential rates that flows from the operation 

of the sharing mechanism in the current year is not quite as minute in the case of FBC as 

it is for FEI, being $3.13 per account per annum [Ex. B-10, MoveUP IR 3.1] compared with 

FEI’s princely $1.43 [FEI Annual Review of 2018 Rates Ex. B-7 MoveUP IR 3.1] but still short 

of covering the cost of a caffè latte – which may have been the appropriate solace for the 

ratepayer. 

It is important to bear in mind that the expectation of PBR is that it will provide 

incremental performance from utility management, over-and-above the very high 

standard of diligence, prudency and efficiency to which ratepayers are entitled whether 

under Cost of Service or PBR, and that is embedded in the regulatory compact itself. The 

ratepayers already pay utility management to attend to their needs and interests 

vigorously and wisely: the point of PBR is that further incentives may induce truly extra-

ordinary achievements in that regard. A demonstrable extra-ordinary benefit of that 

nature is not apparent on the record. 

This analysis is not to be taken as a criticism of the utility, but rather a call for a “reality 

check” on the efficacy of PBR, in relation to the service obligations of the company to its 

ratepayers that flow more fundamentally from the Utilities Commission Act and the 

regulatory regime which it implements. 

Throughout this proceeding, FBC appears to assume that the expiry of the current PBR 

will bring a further cycle of that mode of regulatory oversight, despite the very long hiatus 

since the company filed a full-on Cost of Service-based revenue requirement in 2011.  In 

its decision flowing from that Application, the Commission noted the difficulties in 

quantifying the real ratepayer benefit of PBR, and a tendency for that benefit PBR to 

decay: 
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Commission Determination   The Commission Panel recognizes that it is not 

possible to definitively assess to what extent benefits achieved in the PBR period 

continue to flow through to ratepayers.  As stated by the FEU, there have been a 

number of changed requirements imposed on the Companies and there are new 

areas of activity and concern that would make any straight forward calculation 

impossible.   However, the Commission Panel finds that the evidence 

indicates the benefits achieved during the PBR period have eroded. 

[FortisBC Energy Utilities 2012‐2013 Revenue Requirements and Rates Decision, April 

12, 2012] 

MoveUP submits that as we continue into the final phase of the current PBR cycle, the 

appropriate analytical approach for the Commission and stakeholders to adopt is one of 

healthy skepticism with regard to the appropriateness of providing yet another cycle 

rather than “coming up for air”, so-to-speak, and assume that what will immediately 

follow 2019 is at least a spell of traditional  Cost of Service-based regulation. 

 

2.  Operational Integration 

Integration of FEI and FBC on the management level has been well-advanced for some 

time, and for the purposes of the Commission’s oversight is governed by FortisBC’s Code 

of Conduct and Transfer Pricing rules. It has been approached on the footing that the two 

independent entities share management services; a perhaps more accurate 

characterization is that for many purposes, at the management level they operate 

increasingly as a single entity. 

The principal area where the two utilities have begun to work on a more integrated basis 

on the operational level is customer services. For labour relations purposes, FEI and FBC 

have the legal status of together constituting a single (“common”) employer with respect 

to the Customer Services Centre [Exhibit B-7, MoveUP IR 9.1 – 9.3].  MoveUP applied to 

the Labour Relations Board in 2016 to replace its “voluntary recognition”-based status 

with a Board-issued certification, on the footing that FEI was the sole employer of 

employees at the CSC.   

Fortis took the position that FEI and FBC were both employers of those employees.   

In the end result, the union and employers assented to the Board issuing the Common 

Employer declaration, in BC  Labour Relations Board decision B66/2017 (copy attached). 

In that decision at paragraph 28 the Board noted that the parties “do not dispute that 

while there is a common overarching management structure, employees of FEI generally 

report to FEI managers and FBC employees generally report to FBC managers.” 



 page 6 

For regulatory purposes, one of the most significant issues in relation to the co-ordinated 

delivery of customer services between the two utilities is the avoidance of inappropriate 

cross-subsidy.  Since the larger entity is FEI, and since the bulk of this relationship 

involves employees working out of FEI-owned facilities providing services to FBC 

customers, the principal issue is the volume of work being performed in that direction, 

rather than the converse. So long as the two utilities retain their distinct identities for 

regulatory purposes, vigilance by the Commission is called for. 

MoveUP has addressed this issue at greater length in its submission in the FEI 2018 

Annual Review and will not repeat itself here, given that the main risk flowing from these 

arrangements is that FEI ratepayers are cross-subsidizing FBC ratepayers. Because it is an 

inter-utility “boundary issue”, any heightening of scrutiny or other action on the part of 

the Commission will need to address the issues from the perspectives of both companies. 

We will re-state here the concern expressed in MoveUP’s FEI 2018 Annual Review 

submission, however, that the SAP integration project is being executed in a manner that 

undermines the availability of reliable data to ascertain the degree of potential cross-

subsidy with greater rigour and precision than the time-sheet-based formula being 

employed now. In the event that it appears the $100,000 threshold established by the 

Commission is approached or surpassed, the manner in which SAP integration is being 

implemented, including the “single sign-on module” that FortisBC has opted to 

incorporate will make it far more difficult for the Commission to exercise the appropriate 

level of oversight and provide adequate assurance that there is no in appropriate cross-

subsidy occurring. 

 

3.  Final Comments 

Subject to these observations, MoveUP does not take objection to the remedies sought 

and rates proposed by the utility in this Annual Review. 

 

All of which is respectfully submitted. 
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 DECISION OF THE BOARD 
 
 
 

I. NATURE OF THE APPLICATION  

1 The Union applies under Section 18(4) of the Labour Relations Code (the 
“Code") to certify a voluntary recognition agreement.  The Board’s Notice reads as 
follows:  

The parties are advised that the Canadian Office and Professional 
Employees Union, Local 378 has applied to be certified for a unit of 
employees employed by FortisBC Energy Inc., 16705 Fraser 
Highway, Surrey, BC, V4N 0E8 described as:  

Employees in customer service centres located in British Columbia, 
excluding the Vancouver Island and Whistler areas, in any phase of 
office, clerical technical, administrative or related work.   

2 The parties dispute how the Employer should be described in the certification 
description.  The Union says the certification should reflect FortisBC Energy Inc. (FEI)  
as the Employer.  The Employer says the employer description should reflect both FEI 
and FortisBC Inc. ("FBC").   

3 This is an expedited matter under Section 18(4) of the Code.  The parties made 
extensive arguments which I have read and considered, but I have only included those 
arguments which I feel are essential to the disposition of this matter.  

II. BACKGROUND FACTS 

4 Both FEI, which is a gas facility, and FBC, which is an electric utility, are wholly 
owned by Fortis Inc.  FEI and FBC are separately regulated by the British Columbia 
Utilities Commission which sets rates for each.   

5 The voluntarily recognized bargaining unit performs work within the Employer's 
customer service centres (“CSC”).  Previously, the CSC bargaining unit was composed 
of employees of FEI performing customer service in Burnaby and Prince George.  The 
Employer and the Union had a collective agreement that covered these employees 
known as the "CSC Collective Agreement".   

6 Customer service work now performed by employees of FBC in Trail and 
Kelowna had been contracted out between 2002 and January 1, 2012.  FBC made the 
decision to bring the customer service centre work back in house.  When it did so, it 
sought a voluntary recognition agreement with the Union in order to ensure cost 
certainty.  The Union and the Employer negotiated a collective agreement with a term 
which ran from January 1, 2011 to March 31, 2014.   
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7 Having achieved a collective agreement for FBC employees the parties then 
agreed to amalgamate employees working in the Trail and Kelowna locations with the 
Burnaby and Prince George locations under the CSC Collective Agreement.  This was 
achieved through a letter of understanding (hereinafter "LOU 2") executed by the parties 
on January 13, 2012.  LOU 2 contained the following terms among others: 

 

Letter of Understanding 
 

(Hereinafter “LOU 2”) 
 
 

Between: 
 

Canadian Office and Professional Employees’ Union, Local 378 (“COPE”) 
 
 

And: 
 

FortisBC Inc. (“FBC” or “Electric Division”) 
 
 

And: 
 

FortisBC Energy Inc. (formerly Terasen Gas Inc.) (“FEI” or “Gas Division”) 
 
 
 
 

Respecting the amalgamation of certain employees from FBC into the FEI - Customer 
 

Service Centres (“CSC”) collective agreement and bargaining unit structure 
 
 

 
The Parties do hereby agree to the terms and conditions as contained in this LOU 2 subject to 
the following conditions: 
 

1. The Parties agree that this letter is subject to ratification by the Parties’ respective 
principals. 

 
2. The Parties will unanimously recommend this Letter of Understanding to their principals. 

 
3. FBC and FEI expressly agree that the Union shall not be required to release the results 

of the ratification vote with respect to this Letter of Understanding unless and until FBC 
and FEI have ratified this Letter of Understanding and advised the Union in writing of its 
acceptance. 
 

4. This LOU shall be deemed to be incorporated into the collective agreement between the 
Parties as if set forth in full therein in writing, and shall so apply. 
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Preamble and Purpose: 
 
The purpose of LOU 2 is to establish the process for transferring employees from the FBC 
collective agreement and bargaining structure to the CSC collective agreement and bargaining 
structure, with certain transition or grand-parented rights. 
 
This LOU will supersede and supplement the rights and entitlements that flow from the COPE-
CSC collective agreement and sections 35, 37, 38 and 54 of the Labour Relations Code 
 
This LOU constitutes an adjustment plan between FBC and COPE, fulfilling the requirements of 
section 35, 37, 38 and 54 of the Labour Relations code. 
 
All matters outstanding under the COPE-FBC collective agreement on the date of ratification 
that concern grand-parented employees shall be resolved under the terms of, and by the parties 
to, the CSC collective agreement, including this LOU.  Any liability flowing from the resolution of 
adjudication of such shall be borne by FBC or FEI as appropriate to the particular circumstances 
of each matter. 
 
 
Definitions: 
 
A “new hire CSC employee” is a FBC or FEI employee, who is hired into the new amalgamated 
CSC bargaining unit after the date of ratification. 
 
A “grand-parented customer services employee” is a FBC employee, covered under the FBC 
collective agreement, who works for the electric utility in the Trail contact centre of the billing 
group in Kelowna, at the date of ratification of this agreement, and as such they will have 
exceptional terms and conditions (“grand-parented customer services rights”) as specific under 
this LOU.  FBC and CSC will provide COPE with a complete list of grand-parented  customer 
services employees who will be transferring to the CSC bargaining unit after the date of 
ratification.  The list shall be provided and shall be included in this LOU as Appendix A. 
 
Grand-parented customer services rights are extinguished upon leaving the Trail Contact 
Centre and billing group in Kelowna. 
 
 
Application: 
 
All new hire CSC employees shall be subject to all the terms and conditions of the CSC 
collective agreement.  This includes joining the “Pension Plan for Employees of FortisBC 
Energy Inc.”, as it applies to employees of the CSC bargaining unit. 
 
Effective the 1st of the month following the date of ratification, the grand-parented customer 
service employees, as specific in the attached Appendix A, shall be amalgamated into the CSC 
bargaining unit and shall become subject to the terms and conditions of the CSC collective 
agreement, except as specifically outlined below. 

 

8 Recently, a new collective agreement was reached for the CSC bargaining unit 
with a term of April 1, 2017 until March 31, 2022.  On the front page both FBC and FEI 
are named as employers. 
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9 Within the CSC bargaining unit there are now 209 employees on the FEI payroll 
working out of Prince George and Burnaby and 44 FBC employees on the FBC payroll 
working in Trail and Kelowna.   

10 There is some sharing of services between FBC and FEI; each cross charges the 
other for services rendered.   

11 There is a common management team between FBC and FEI, but employees 
within the CSC bargaining unit generally report on a day to day basis to managers who 
are on the payroll of FBC or FEI.  

III. POSITIONS OF THE PARTIES  

I. The Employer 

12 The Employer argues the Union has incorrectly named the employer in its 
certification application under Section 18(4).  It says the Union has named only FEI as 
the employer when both FEI and FBC are both employers of employees in the CSC 
bargaining unit.  It says the Union's application is fatally flawed and should be 
dismissed.  

13 The Employer relies on LOU 2, which it says identifies two employers, FBC and 
FEI.  It says LOU 2 amalgamated FBC customer service employees into the CSC 
bargaining unit and the CSC Collective Agreement, creating a single, voluntarily 
recognized unit covering both FBC and FEI customer service employees.  

14 The Employer says the voluntary recognition agreement encompasses two 
employers, FBC and FEI, and the CSC Collective Agreement covers employees who 
are on the payrolls of either FBC or FEI and who work at FBC or FEI customer service 
centres under the direction of FBC or FEI managers.  

15 The Employer says the Union has made representations to the effect that FBC 
and FEI are both employers of employees in the CSC bargaining unit, and is estopped 
from now asserting they are not.   

16 The Employer says the Union and the Employer recently executed a newly 
ratified collective agreement which specifically names both FBC and FEI as employers.   

17 The Employer says FBC and FEI are both willing to concede they are a common 
employer for the purposes of the application in order to convert the existing, voluntarily 
recognized CSC bargaining unit into a certified bargaining unit under the Code.  It says 
the Board may, on its own motion, declare FEI and FBC to be a common employer for 
the purpose of the application.  The Employer says the Union recognizes in its 
application that the Board has jurisdiction to certify a multi-employer bargaining unit 
where the employers are a common employer.  
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II. The Union 

18 The Union takes issue with the Employer's interpretation of LOU 2, and says that 
what really happened is that Trail and Kelowna employees were brought into the 
existing FEI bargaining unit, and that FEI continues to be the employer for all of the 
employees in the CSC bargaining unit.  It says that FBC was not added as an employer 
through LOU 2.  It says the unit that was created as a unit of employees employed by 
FEI and that fundamental character has not changed.   

19 The Union says the Code does not permit a two employer unit with FBC and FEI, 
and the only format that can see more than one employer named in a certification is 
under Section 38, the common employer provision of the Code.   

20 The Union says Section 18(4) does not create a new species of bargaining unit 
but provides a procedure to obtain a certification.   

21 The Union says LOU 2 achieved a transfer of employees.  It says LOU 2 
incorporated employees who had worked under the FBC collective agreement and in 
that bargaining unit into the FEI CSC Collective Agreement and bargaining unit and did 
not purport to transform the CSC bargaining unit into a two employer unit.  

22 The Union says had the parties wanted to change the bargaining relationship to 
one of two employers it would have been a simple matter to make that clear and 
explicit.  It says the Employer's interpretation contradicts LOU 2, which moves 
employees of out of the FBC bargaining unit into the pre-existing CSC bargaining unit 
that had been voluntarily recognized by FEI.   

23 The Union says LOU 2 is highly ambiguous.  It says the provision which 
references Sections 35, 37, 38 and 54 of the Code are virtually unintelligible.  The Union 
says given the ambiguity in LOU 2 it cannot be taken to clearly transform the FEI 
bargaining unit to a unit with two employers.  

24 The Union says there is no clear understanding that would reasonably emerge 
from the correspondence and actions of the parties to suggest the Union had agreed 
that the impact of LOU 2 was to change the employment status of all the pre-existing 
employees in the CSC bargaining unit such that they now had two employers.  It says 
the estoppel the Employer claims exists has not been created.  

25 The Union says if the Board decides in the Employer's favour that the Union has 
no objection to the Board making a common employer declaration.  It says the Board 
has jurisdiction to do so under Sections 139 and 143 of the Code.  It says if the Board 
concludes that the employer entity consists of the two companies the appropriate 
outcome is that the certification be issued naming FortisBC Energy Inc. and FortisBC 
Inc. as a common employer under Section 38 of the Code as the employer.  
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26 The Union says the newly ratified collective agreement should not be given 
weight in the dispute because the Union felt it would be improper to bargain to impasse 
the names that appeared on the cover sheet.  

IV. ANALYSIS AND DECISION 

27 The issue before me is whether the certification description should reflect FEI as 
the sole employer or if it should reflect both FBC and FEI as a common employer.  I find 
that the question before me is best answered through an analysis of LOU 2.  This is the 
document which represents the agreement between the parties to consolidate two 
groups of employees with separate terms and conditions into one CSC bargaining unit 
and one collective agreement.  I find there are two employers of employees in the CSC 
bargaining unit.   

28 The parties do not dispute that employees working out of Trail and Kelowna are 
on the payroll of FBC, and employees working out of Burnaby and Prince George are 
on the payroll of FEI.  The parties do not dispute that while there is a common 
overarching management structure, employees of FEI generally report to FEI managers 
and FBC employees generally report to FBC managers.    

29 The definitions section of LOU 2 defines a new hire employee as “a FBC or FEI 
employee who is hired into the new amalgamated CSC bargaining unit after the date of 
ratification”.  There is no reference in LOU 2 to FBC employees being transferred to FEI 
as their employer.  Trail and Kelowna employees were employees of FBC prior to LOU 
2 and no term in LOU 2 changes that.  I therefore find that LOU 2 does not change any 
CSC employee’s employer; the employees remain employees of either FEI or FBC 
under LOU 2.  The effect of LOU 2 is to change the structure of the CSC bargaining unit 
by adding FBC employees to that structure.  While it is true that the established labour 
relations structure of the FEI CSC bargaining unit is what FBC employees are being 
folded into, this did not include a transfer of FBC employees to FEI as their employer; 
rather, those FBC employees retain their relationship with FBC as their employer.   

30 The Employer indicated that it would have no objection to being declared a 
common employer in an application under Section 18(4) of the Code.  The Union 
agrees and says that if I found in the Employer’s favour it would have no objection to 
this.  The Union says the Board may do so pursuant to Sections 139 and 143 of the 
Code.  
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V. CONCLUSION AND DECLARATION 

31 I declare that FEI and FBC are a common employer of employees in the CSC 
bargaining unit under Section 38 of the Code.  As all other outstanding issues are 
resolved, I order that the vote taken pursuant to the Union’s Section 18(4) application be 
counted.  Should the Union win the vote, the certification should name FortisBC Energy 
Inc. and FortisBC Inc. as a common employer of employees in the bargaining unit 
applied for.   

LABOUR RELATIONS BOARD 
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