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A. INTRODUCTION 

1. FortisBC Energy Inc. (FEI) provides these submissions in reply to the issues raised 

by Sustainable Services Ltd. (SSL) and the City of Langford in their Final Argument.1 

2. FEI maintains its view that this proceeding revolves around a single, narrow 

question of law - whether SSL is captured by the definition of “public utility” in the Utilities 

Commission Act2 (the UCA) and therefore subject to the regulatory authority of the British 

Columbia Utilities Commission (the Commission).  The arguments advanced by the City of 

Langford and SSL are: first that the definition does not apply, either because the Municipal 

Exclusion should be considered to apply to utility systems or service, or that it is the City of 

Langford and not SSL that provides the service; and second, that the public utility definition 

should not apply for reasons of policy and practicality.  As set out below, FEI submits that the 

question of whether the public utility definition captures SSL is a narrow one, resolved on the 

undisputed facts and plain language of the UCA, and the question of whether SSL should be 

subject to regulation is irrelevant to that question, and beyond the scope of this proceeding in 

any event.   

3. This proceeding should be resolved on the words employed by the Legislature in 

the UCA in establishing both the public utility definition and its exclusion applicable to 

municipalities (the Municipal Exclusion) relied upon by SSL and the City of Langford.  First: any 

“person” that “owns or operates … equipment or facilities” for the provision of utility service is 

a “public utility”.3  Second, only a “municipality or regional district” may benefit from the 

Municipal Exclusion.4  SSL is captured by the definition under this first step and is not saved by 

the exclusion in the second step. 

                                                      
1 SSL Final Argument and City of Langford Final Argument, respectively.  
2 RSBC 1996, c 473. 
3 UCA, s.1. 
4 Ibid. 
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4. The practical consequence of a conclusion otherwise would be that any 

municipality in the province could frustrate the Legislature’s intention expressed in the UCA by 

organizing itself with a private, for profit entity for the provision of utility service, just as SSL 

and the City of Langford have.  Customers of that unregulated utility would then have none of 

the protections afforded by the UCA related to safety and reliability of service and the 

entitlement to service provided at rates that are not unreasonably discriminatory.  If accepted, 

the position advocated by SSL and the City of Langford would allow municipalities to dictate to 

customers and the Commission the nature and type of utility service that their customers may 

receive and the terms and conditions of service - a scenario expressly rejected by the Supreme 

Court of Canada.5 

5. Both the City of Langford and SSL provide submissions relating to their view that 

the regime administered by the City of Langford for the establishment and regulation of SSL and 

the service it provides is an adequate substitute for Commission regulation - with much of 

those arguments relying on the Commission’s decision in the Spirit Bay6 proceeding.  That 

proceeding was an application for an exemption from parts of the UCA - not a proceeding 

convened to determine whether the UCA applies.  Indeed, that proceeding supports the 

conclusion that SSL does not fit within the Municipal Exclusion to the public utilities definition.   

The balance of that proceeding addresses the question of when an entity - otherwise captured 

by the public utilities definition - should be exempted from elements of Commission regulation.  

As an exemption application is not before the Commission in this proceeding and the 

evidentiary record has not been developed to support a conclusion on that question, those 

considerations are not immediately relevant.   

6. Against this backdrop, these reply submissions advance the following positions in 

response to SSL and the City of Langford’s arguments: 

                                                      
5 Surrey (District) v British Columbia Electric Co., [1957] SCR 121 at 125-126. 
6 Spirit Bay Utilities Ltd., Order G-175-16. 
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(a) The Commission’s interpretation of the public utility definition must strictly 

adhere to the words employed by the Legislature, despite the Commission’s 

“polycentric decision making role”;  

(b) A public utility is a “person”(the entity that owns or operates public utility 

facilities) not the services or equipment; 

(c) It is SSL, not the City of Langford the provides utility service;  

(d) The City of Langford and SSL’s policy arguments relate to the question of the 

extent to which the Commission should exercise its jurisdiction, not whether it 

has jurisdiction from the outset; and 

(e) The “lengthy and costly” consequences that SSL and the City of Langford may 

face should SSL be determined to be a public utility have no bearing on the legal 

question of whether it is one.   

B. The Commission must strictly apply the Public Utilities Definition 

7. The City of Langford and SSL argue that the definition of public utility in the UCA 

should not apply to SSL for policy reasons and that the Commission should exercise discretion, 

consistent with its “polycentric decision making role”, to interpret the public utility definition in 

a manner that permits an interpretation of the Municipal Exclusion that captures SSL.7 

8. The authority relied on for this proposition is the British Columbia Court of 

Appeal’s decision in the Celgar proceedings.8  The “policy decision” before the Commission (and 

ultimately the Court) in that proceeding is readily distinguishable from the narrow legal 

question before the Commission in this proceeding.  In Celgar the Commission was asked to 

consider and approve a power purchase agreement.  Celgar intervened in the proceeding and 

argued that its approval would negatively impact its business. 

                                                      
7 City of Langford Final Argument at paras. 16-18; SSL Final Argument at pages 3-4. 
8 Zellstoff Celgar Limited Partnership v British Columbia Hydro and Power Authority, 2015 BCCA 497 [Celgar]. 
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9. In that case - as is illustrated by the Court’s characterization that “the 

Commission was not answering a pure question of law - it was making a policy decision”9 - the 

issues engaged the Commission’s regulatory expertise related to the complex electricity 

market, including issues of self-generation, the potential for arbitrage and regulatory 

efficiency.10  In short - Celgar was an inherently policy focused proceeding in which the 

Commission’s policy role was necessarily engaged.  In contrast, this proceeding engages no 

question of policy.11  The  narrow question posed by the Commission from the outset of this 

proceeding is a “pure question of law”: “whether SSL is a public utility under the UCA”.12   

10. The Commission has recognized that it is bound by the express language of the 

UCA’s definition of “public utility”.13 This conclusion was reached in the AES Inquiry proceeding 

which was (coincidentally) convened to address the question of the appropriate level of 

regulation to be applied to district energy systems such as that owned and operated by SSL.14  

The Commission has not rejected the proposition that in some instances “light-handed”15 

regulation may be appropriate, but it is clear that there is no discretion to apply a policy based 

view (or otherwise) to the question of whether it has jurisdiction from the outset.  As stated by 

the Commission in the AES Inquiry Report: 

Given the current lack of clarity in the UCA the Commission Panel recommends 
the use of exemptions, which are contemplated under the UCA, where the 
Commission finds regulation is not warranted.16 

                                                      
9  Celgar at para. 63. 
10  Celgar at paras. 54-57. 
11  The policy issues raised by SSL and the City of Langford may be relevant to the Commission’s exercise of its 

discretion in a proceeding to consider whether an exemption should be granted to SSL that minimizes the 
application of the UCA, however that application is not presently before the Commission. 

12  Order G-87-16, Exhibit A-1 at page 2. 
13  AES Report: Inquiry into the Offering of Products and Services in Alternative Energy Solutions and Other New 

Initiatives [AES Inquiry Report] at page 7: regulation is required where legislation (including the UCA) requires 
an activity to be regulated.  

14  AES Inquiry Report at page 69. 
15  AES Inquiry Report at pages 18-19. 
16  AES Inquiry Report, page 16. 
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11. The arguments advanced by SSL and the City of Langford for why they consider 

the Municipal Exclusion to not apply are broadly that: (1) the Municipal Exclusion applies to the 

utility service itself, or the equipment used to provide it; and (2) it is really the City of Langford 

that provides the utility service, through SSL, on its behalf.  Each point is addressed in turn: 

(a) A “public utility” is a class of persons, not a utility system or service 

12. The City of Langford and SSL’s view that the Municipal Exclusion can be stretched 

to apply to SSL is seemingly premised on the view that the definition of “public utility” (and its 

exclusions) applies to the utility system, or service, rather than the entity providing the service 

itself.  The City of Langford’s submission it states: “the Westhills Energy System is subject to an 

exclusion from the definition of public utility …”.17  The City of Langford also asserts that the 

“…exclusion applies regardless of ownership of the facilities or one or more pieces of 

equipment”.18   

13. This position reflects an incorrect view that somehow the system itself could be 

classified (or excluded from classification) as a public utility.  Section 1 of the UCA is clear that it 

is “any person” that owns or operates the utility system that is (or is not) a public utility.  If 

there were any question of whether “public utility”, as defined in in the UCA was intended to 

include the equipment, facilities or the service itself, it is resolved by the fact that those terms 

are expressly captured by another defined term in the UCA: 

"service" includes 

(a) the use and accommodation provided by a public utility, 

(b) a product or commodity provided by a public utility, and 

(c) the plant, equipment, apparatus, appliances, property and facilities 
employed by or in connection with a public utility in providing service or 
a product or commodity for the purposes in which the public utility is 
engaged and for the use and accommodation of the public;19 

                                                      
17 City of Langford Final Argument at para. 20. 
18 City of Langford Final Argument at para. 22. 
19 UCA, s.1. 
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14. Unless one accepts that the Legislature intended the UCA to be internally 

inconsistent, there is no room to interpret either the “public utility” definition or Municipal 

Exclusion in any way that makes either applicable to anything other than a “person”.   

15. FEI’s interpretation is supported by past Commission discussion of this issue as 

well.  The Superior Propane proceeding,20 like this one, was centered on the question of 

whether an entity was a “public utility” under the UCA.  In that proceeding, Superior Propane 

conceded that it met the threshold definition of public utility, but that regulation by the 

Commission was not warranted.  The Commission was clear that the only question requiring 

resolution was whether Superior Propane fit within the public utility definition - not whether 

the service itself was “public utility” service: 

The Panel notes that the issue before it is restricted to whether Superior is a 
public utility under the Act. This requires a determination as to whether Superior 
meets the definition of a "public utility" under section 1 of the Act. … If Superior 
is found to be a public utility then its operations at Seascapes are a regulated 
service …21 

16. As above - whether the service provided by SSL, or the system that provides it, is 

captured by the UCA is resolved on the threshold question of whether the “owner or operator” 

of the system meets the definition of public utility.  It is only once that threshold question is 

answered that one engages in an analysis of whether another exemption under the UCA should 

be considered. 

17. As FEI has submitted,22 the Municipal Exclusion is clear that it can only apply to a 

“municipality or regional district”.   As SSL is not a “municipality or regional district”, the 

Municipal Exclusion can have no application.  Any other conclusion requires disregard for the 

“plain and ordinary” words of the Legislature. 

                                                      
20 Superior Propane, Order G-133-15. 
21 Superior Propane, at page 1. 
22 FEI Final Argument at paras. 21-29. 
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18. Both the City of Langford and SSL heavily rely on the Spirit Bay proceeding as 

support for the policy-based view that SSL should not be subject to Commission regulation.  

That analysis is secondary to the main point at issue in this proceeding and discussed in more 

detail below.  However, FEI notes that the Spirit Bay proceeding itself is an example of an 

attempt by an entity other than a “municipality or regional district” to make use of the 

Municipal Exclusion.  The Commission rejected that attempt:  

Thus the exclusion to the definition of public utility in the UCA that applies to “a 
municipality or regional district in respect of services provided by the 
municipality or regional district within its own boundaries” only applies to 
municipalities and regional districts that meet those definitions in the 
Interpretation Act. Beecher FN does not meet either of these definitions and 
thus the Panel cannot find it to be a municipality or regional district for the 
purposes of the UCA.  

The evidence shows that Spirit Bay Utilities is a corporation and is therefore not 
a municipality and is also not excluded from the definition of public utility in the 
UCA.23 

19. It is therefore clear that whether an entity is a public utility (or excluded from 

that definition) is a question centered only on the “person”.  The definition, or its exclusion, 

cannot attach to the service itself or the equipment and facilities by which it is provided.   

(b) It is SSL, not the City of Langford, that provides utility service 

20. The City of Langford also argues that the Municipal Exclusion applies to SSL on 

the basis that SSL is merely providing the service “on behalf” of the City of Langford, in 

accordance with the definition of “partnering agreement” in the Community Charter.24   

21. FEI considers the record of this proceeding to be clear that it is singly SSL that 

provides utility service.  In its Final Argument, FEI identified the key provisions of the legal 

arrangements between the City of Langford and SSL that define the relationship between the 

                                                      
23 Spirit Bay Utilities Ltd., Appendix A at page 6. 
24 City of Langford Final Argument at para. 27. 
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parties.25  FEI will not repeat those provisions here, however they clearly illustrate that the 

parties intended that it be SSL, and not the City of Langford, that provides utility service. 

22. Moreover, even if it were the case that the arrangement between the City of 

Langford and SSL could fit within the definition of a “partnering agreement”, that conclusion 

does not displace the fact that SSL “owns and operates equipment and facilities” for the 

provision of utility service.  There is no basis (nor argument advanced) that attempts to 

establish that a party like SSL, providing service under a “partnering agreement”, may not also 

be a “public utility”.  In other words, even if SSL is providing utility service “on behalf of” the 

City of Langford under a “partnership agreement” entered under the Community Charter, that 

has no bearing on the question of whether SSL also meets the public utility definition under the 

UCA. 26 

23. The City of Langford’s submission at paragraph 26 is illustrative of the 

disagreement between the parties on this key issue.  The City of Langford appears to consider 

this proceeding to be about its entitlement to the benefit of the Municipal Exclusion: “The fact 

that the services are provided by the City through a partnering agreement with SSL … does not 

disqualify the City from relying on the exemption under section 1 of the UCA”.27  FEI takes no 

issue with this point and notes that it has not been put at issue in this proceeding whether the 

City of Langford itself should be subject to Commission regulation.  Rather - the question is 

whether SSL can rely on the Municipal Exclusion to shield it from Commission regulation.  FEI 

maintains that the answer to that question is “no”. 

C. It is not relevant whether SSL Should be Regulated - or the extent of that Regulation 

24. The question of whether SSL meets the “public utility” definition is separate from 

the questions of whether the Commission should exercise the full extent of its regulatory 

                                                      
25  FEI Final Argument at paras. 26-29 
26  UCA, s. 45(7). FEI notes that this raises the likelihood that the “partnering agreement” between SSL and the City 

of Langford may constitute the grant of a “privilege, concession or franchise” to SSL and require Commission 
approval to be valid. 

27  City of Langford Final Argument at para. 26. 
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jurisdiction or whether the quasi-regulatory arrangement established by the City of Langford is 

an adequate substitute for the protection provided by the UCA. 

25. The adequacy of an alternative regulatory regime over a public utility was before 

the Commission in the Spirit Bay proceeding cited by both SSL and the City of Langford.  Just as 

in the Spirit Bay proceeding, if SSL and the City of Langford want to argue that the Commission 

should not regulate SSL for reasons of public policy and the adequacy of the City of Langford 

regime, it must make that application.   

26. As in the Superior Propane proceeding, the Commission is only tasked with 

determining whether SSL is a public utility under the UCA in this proceeding.  One only need 

delete the name of the utility and the place of service, and the words of the Commission in 

Superior Propane are equally applicable to the present case: 

 If Superior [SSL] is found to be a public utility then its operations at Seascapes [in 
the City of Langford] are a regulated service unless an existing exemption applies 
to it (no existing exemptions are applicable) or it applies to and obtains approval 
from the Commission to be exempted in whole or part from regulation pursuant 
to section 88(3) of the Act.28 

27. In this case, SSL has not made an application for an exemption or partial 

exemption from the UCA.  Absent that application, and the evidentiary record that would 

follow, it would be inappropriate to grant such an exemption.  FEI also notes that, even were an 

exemption ultimately determined to be appropriate for SSL, the Commission retains jurisdiction 

to - among other things - exercise its regulatory authority on a complaint basis.29 

D. The Consequences of the Position Urged by the City of Langford and SSL are 
Inconsistent with the UCA 

28. FEI repeats its view that it does not question the City of Langford’s intention or 

integrity, nor its sincerity in meeting its public interest obligations under the Community 

                                                      
28 Superior Propane, Appendix A at page 1. 
29 UCA, s.83. 
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Charter30 in seeking to provide utility service through a privately owned company, immune 

from Commission oversight.   

29. Rather, FEI believes this arrangement to be fundamentally at odds with the UCA 

and utility regulation in general.  To permit this arrangement to exist would be to allow any 

municipality to contract with any entity it liked to provide utility service.  Taken to a logical 

extreme, one could imagine a scenario where every municipality and regional district in the 

province reaches individual arrangements with utility providers for the provision of service.  

Under such a scenario, there would be a patchwork of quasi-regulatory systems that applied 

and the need for the Commission to exist would virtually cease.  Most importantly, the 

fundamental public protections mandated by the Legislature and related obligations incumbent 

on public utilities would not apply, nor could they be enforced. 

30. For example, if the City of Langford and SSL’s position is accepted: 

  The duty to provide service to the public that is “safe, efficient, just and 

reasonable” would cease to exist; 

 The duty to maintain the utility equipment so as to ensure these 

obligations are met would no longer apply; 

 There would be no requirement that rates be “just and reasonable” or 

that service was provided in a manner that was not “unduly 

discriminatory or unduly preferential”; 

 There would be no forum for customers to advance complaints, other 

than to the municipality itself, which as the counterparty to the 

contractual arrangement under which service is provided could 

reasonably be expected to have a stake in the outcome of the complaint;  

and 

                                                      
30 SBC 2003, c 26. 
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 There would be no check on the potential monopolistic power that an 

unregulated public utility could yield. 

31. FEI submits that it could not have been the intention of the Legislature that the 

foundational protections afforded by the UCA, and the obligations incumbent on public utilities 

to ensure those protections are upheld, could be so easily avoided by a municipality - regardless 

of the sincerity of their intention. 

E. Miscellaneous Issues 

(a) The Cost or Inconvenience of Commission Oversight is not Relevant 

32. Both SSL and the City of Langford support their view that SSL should remain 

unregulated by the Commission by pointing to “potential conflict, and cost” of layering 

Commission regulation on top of the system established by the City of Langford.31  In response 

to this suggestion, FEI makes three points: (1) the inconvenience of correcting a mistake should 

not be used to justify the mistake in the first place; (2) if the “partnering agreement” is a 

“privilege, concession or franchise”, there may be no conflict, as that agreement would not be 

valid by operation of the UCA;32 and (3) while the Commission cannot decline jurisdiction where 

an entity meets the “public utility” definition, it does have discretion to determine the extent of 

regulatory oversight to be applied and has developed a comprehensive framework for just that 

purpose that would likely apply to the Westhills CES.33 

(b) There is no need for Oral Argument in this Proceeding 

33. In FEI’s view, oral argument can be valuable in some cases where there is 

particular nuance to the legal or factual issues.  In this case, there is no meaningful factual 

dispute between any of the parties; and the legal question is narrowly defined. 

                                                      
31 City of Langford Final Argument at para. 49; SSL Final Argument at page 4. 
32 UCA, s.45(7). 
33 The AES Inquiry Report and Order G-27-15, Appendix A: Thermal Energy Systems Regulatory Framework 

Guidelines. 
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34. While FEI would participate in oral argument if the Commission considered it to 

be of benefit, FEI believes that it would be an unnecessary use of valuable Commission 

resources and time in these circumstances. 

F. Conclusion 

35. There is no meaningful factual dispute in this proceeding: SSL owns and operates 

equipment and facilities for the provision of utility service; and SSL is neither a municipality nor 

a regional district.  Accordingly, the answer to the narrow question of whether SSL is a public 

utility can be found squarely within the UCA.   

36. The bulk of the City of Langford and SSL’s submission in this proceeding 

addressed the question of whether SSL should be regulated, and the sufficiency of the quasi-

regulatory regime established by the City of Langford for that purpose.  As set out above, 

Commission precedent (as well as the plain words of the UCA) establish that these are 

secondary issues to the threshold question of whether SSL is a “public utility” and should only 

be considered in the context of an exemption application. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated: November 17, 2017  [original signed by] 

   David Both 
Counsel for FortisBC Energy Inc. 
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THE CORPORATION OF THE DIS
TRICT OF SURREY THE COR- Dec 10

PORATION OF THE TOWNSHIP
OF CHILLIWHACK THE COR- APPELLANTS

PORATION OF THE CITY OF
CHILLIWACK

AND

BRITISH COLUMBIA ELECTRIC
NTCOMPANY LIMITED

ESPONDE

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

PIblic utilitiesJurisdiction of Public Utilities Commission to issue cer

tificate of public convenience and necessity without consent of munic

ipality affected-The Public Utilities Act R.S.B.C 1948 277

ss 12 14The Gas Utilities Act 1954 B.C 13 3The
Municipal Act RJS.B.C 232 as amended

The Public Utilities Oommission of British Columbia has jurisdiction

under the Public Utilities Act and the Gas Utilities Act to grant

certificate of public convenience and necessity for the operation of

public utility within the boundaries of municipality without the

consent of the municipality affected

Per Rand Locke and Nolan JJ The words if r.equined at the conclusion

of the first sentence of 14 of the Public Utilities Act must be con
strued as meaning if required by law and there is no provision

requiring the municipalitys consent in such circumstances

APPEAL by the three municipalities from judgment of

the Court of Appeal for British Columbia affirming the

decision of the Public Utilities Commission of British

Columbia to grant the respondent company certificate of

convenience and necessity Appeal dismissed

Norris Q.C for the municipalities appellants

Hon deB Farris Q.C Bruce Robertson Q.C
and Dodd for the respondent

THE CHIEF JUSTICE This is an appeal by leave of the

Court of Appeal for British Columbia from its decision

dismissing an appeal from certificate of public con
venience and necessity dated December 13 1955 granted

by the Public Utilities Commission of that Province to the

respondent British Columbia Electric Company Limited

PRSSENT Kerwin C.J and Rand Locke Cartwright and Nolan JJ

19 W.W.R 49 D.L.R 2d 29
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1957 Although the application by the respondent to the Corn-

DISTRICT OF mission states that it was made under 12 of the Public

SURREY
Utilities Act which is R.8.BC 1948 277 it is quite

BC apparent from what will be stated shortly and from

ELECTRIC perusal of the two clauses of that section that that part of

Co LTD
.the application with which we are concerned is really under

KerwinC.J 12b
The respondent among other things carries on the busi

ness of .manufacturing gas and has entered into contract

for the purchase of natural gas with view to its distribu

tion The territory in respect of which the respondent

applied was divided into the Greater Vancouver area and

the Fraser Valley area certificate of public convenience

and necessity was granted as to the former on July 29 1955

but decision was reserved with respect to the Fraser Valley

area Ultimately certificate was also granted as to that

area subject to certain conditions and the real dispute is as

to the power of the Commission to grant this certificate

without the consent Of the appellant municipalities

The only provisions of the Public Utilities Act requiring

consideration are .s 12 and the first sentence in 14 which

read as follows

12 Except as hereinafter provided

No privilege concession or franchise hereafter granted to any

public utility by any municipality or other public authority shall

be valid unless approved by the Commission The Commission

shall not give its approval unless after hearing it determines

that the privilege concession or franchise proposed to be granted

is necessary for the public convenience and properly conserves the

public interest The Commission in giving its approval shall

grant certificate of public convenience and necessity and may

impose such conditions as to the duration and termination of the

privilege concession or franchise or as to construotion equip

ment maintenance .rates or service as the public convenience and

interest reasonably require

No public utility shall hereafter begin the construction or opera

tion of any public utility plant or system or of any extension

thereof without first obtaining from the Commission certificate

that public oonvenience and necessity require or will require such

construction or operation in this Act referred to as certificate

of public convenience and necessity

14 Every applicant for certificate of public convenience and neces

ity under either of the clauses of section 12 shall in case the applicant is

corporate body file with the Commission certified copy of its

memorandum and articles of association charter or other document of

incorporation and in -all cases shall file with the Commission such evidence



S.C.R SUPREME COURT OF CANADA 123

as shall be required by the Commissicm to show that the applicant has 1957

received the consent franchise licence permit vote or other authority
DISTRICT

of the proper municipality or other public authority if required SURREY

It is clear that the relevant part of respondents applica-

tion was not made under clause of 12 because it had
ELECThIC

no privilege concession or franchise from the appellant Co

municipalities That part of the application being under KeC.J
12b and the opening words of 14 referring to an

application for certificate under either of the clauses of

12 it is too clear for argument that the latter part of

14 refers only to consent franchise licence permit

vote or other authority when one of them is required on

an application under 12a The matter does not lend

itself to extended discussion and it is unnecessary to deal

with the judgment of the Court of Appeal for British

Columbia in The Veterans Sightseeing and Transportation

Company Limited Public Utilities Commission and

British Columbia Electric Railway Company Limited

Notwithstanding the various provisions of the Municipal

Act to which counsel for the appellants drew our attention

the matter is left to the Commission to take into account

the interests of all parties concerned public and private

and this is corroborated by the provisions of the Gas Utili

ties Act 1954 B.C 13

The appeal should be dismissed with costs

The judgment of Rand Locke and Nolan JJ was

delivered by

LOCKE The respondent company is public utility

within the meaning of that term as defined in of the

Public Utilities Act R.S.B.C 1948 277 and by letter

dated May 15 1955 applied to the Public Utilities Com
mission constituted under that statute for certificate of

public convenience and necessity for project for the

supply of natural gas for portion of the lower mainland

area of British Columbia which included the District of

Surrey and the Township of Chilliwhack and the City of

Chilliwack

The application to the Commission was opposed by the

present appellants Lengthy public hearings were held at

which similarapplication by competing gas distributing

company was also considered

62 BC.R 131 D.L.R 188 59 C.R.T.C 63

822591
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1957 The respondent has for many years sold manufactured

Dismic gas through various subsidiary companies in number of

municipalities in the greater Vancouver area The project

BC proposed was for the supply in additional areas in the lower

ELERIc mainland of the Province of natural gas brought by pipe-
Co LTD

line company from the Peace River areas of Alberta and

Locke British Columbia

By of the Gas Utilities Act 1954 B.C 13 gas

utility is defined as corporation which owns or operates

in the Province facilities for inter alia the production

transmission or delivery of gas word defined to include

natural gas and the respondent company falls within this

definition By of that Act every such company to

which certificate of public convenience and necessity is

thereafter granted under the Public Utilities Act shall in

the municipality or area mentioned in such certificate be

empowered to carry on subject to the provisions of that

Act its business as gas utility including tower to trans

mit distribute and sell gas and to place its pipes and other

equipment and appliances under any public street or lane

in municipality upon such conditions as the gas utility

and the municipality may agree upon If the parties fail

to agree upon these terms the Public Utilities Commission

is empowered by 40 of the Public Utilities Act to settle

them

Section 12 of the Public Utilities Act provides for applica

tions to the Commission for certificate of public conveni

ence and necessity in cases where franchise has been

granted to public utility by any municipality or other

public authority after the coming into force of the Act and

also in cases where no such franchise has been granted these

being dealt with in clauses and respectively The

respondent had not applied to any of the appellant munic

ipalities for any concession or franchise to supply gas within

their boundaries and while the written application to the

Commission merely states that it was being made under the

provisions of 12 of the Act it is clear that the application

was made under clause of that section

According to 14 of the statute upon an application for

such certificate under either of the clauses of 12 the

applicant if corporate body shall file certified copy of

its memorandum and articles of association or other docu
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ment of incorporation and such evidence as shall be

required by the Commission to show that the applicant has DISTRICT OF

received the consent or permission of the municipality or SUrY

other public authority if required B.C

It was the contention of the appellants that their prior
LECLTRIC

consent or permission was condition precedent to the right

of the Commission to grant the certificate applied for and LockeJ

they contend that this construction of the statute is sup

ported by the language of the section For the company it

is said that the words if required should properly be con

strued as meaning if required by law and that by virtue

of the provisions of the Public Utilities Act and the Gas

Utilities Act no such consent is required

The contention that the utility cannot carry on its activi

ties in municipality without its consent is based upon cer

tain provisions of the Municipal Act R.8.B.C 1948 232

which standing alone would indicate that such consent

was required By 58 of that statute municipality is

authorized to pass by-laws regulating the operations of

wide variety of businesses and other activities and prohibit

ing the carrying on of certain of them other than by leave

and licence of the municipality Thus by cL 55 of that

section by-laws may be passed

For regulating the construction installation repair and maintenance

of pipes valves fittings appliances equipment and works for the supply

and use of gas

and by cl 109 for licensing and regulating any gas company

and authorizing the use of the public highways by such

company Section 328 of the Act by cl 29 fixes the pay
ment to be made by gas companies semi-annually for the

licences held by them failure to pay which renders the

licence liable to cancellation The provisions for the licens

ing and regulation of gas companies by municipalities in

British Columbia have been for many years part of the

municipal law of the Province see Municipal Clauses Act

R.S.B.C 1897 144 5036 Municipal Act R.S.B.C

1911 170 5392 Municipal Act R.S.B.C 1936 199

5999
The Public Utilities Act was first enacted in 1938 and was

designed to place the operations of persons engaged in the

production generation transmission or sale of gas and

electricity and wide range of other undertakings designed
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to render service to the public under the control of corn-

DISTRICT OF mission constituted by the Act The statute imposes upon
Surny

every public utility the obligation inter alia to supply to

BC
all persons who apply therefor and are reasonably entitled

ELECTRIC thereto suitable service without discrimination or delay to
Co Iirt maintain its property and equipment in proper condition to

Locke enable it to furnish adequate safe and reasonable service

to obey all orders of the Commission made pursuant to the

Act in respect of its business or service and to refrain from

demandingunjust or discriminatory rates for its service By
Part of the Act the Commission is given general super
vision of all public utilities falling within the definition in

the Act and is empowered inter alia to make such regula

tions or orders regarding equipment appliances safety

devices and extensions of works as are necessary for the

safety convenience or service of the public Further wide

powers of supervision and control are given over the rates

which may be imposed the manner in which money can be

raised by the sale to the public of shares or bonds and over

the mortgage sale or licensing of the utilities property No

utility to which certificate of public convenience and

necessity has been issued and which has commenced opera
tions may cease operating without the Commissions

consent

The whole tenor of the Act shows clearly that the safe

guarding of the interests of the public both as to the iden

tity of those who should be permitted to operate public

utilities and as to the manner in which they should operate

was duty vested in the Commission It is quite impos

sible in my opinion to hold that these powers and those

which might be asserted by municipality to regulate the

operations of such companies under 58 cls 55 and 109

were intended to co-exist

It is unnecessary for the determination of this matter to

decide whether apart from the provisions of the Gas Utili

ties Act the appellant municipalities might insist that

licence under the licensing provisions of the Municipal Act

was condition precedent to the granting of certificate

unders 12b of the Public Utilities Act The language of

of the Gas Utilities Act is clear and free from ambiguity



S.C.R SUPREME COURT OF CANADA 127

The words if required at the conclusion of the first sen

tence of 14 must be construed in my opinion as mean- DIsTRIcT OF

ing if required by law The municipality of necessity Srnp

being statutory body could only require its licence or con- BC
sent if authorized by statute to do so and from the date the ELECTRIC

Gas Utilities Act became the law no such licence or con-
Co LTD

sent was necessary The effect of of that statute was Locke

in my opinion to impliedly repeal the licensing provisions

of the Municipal Act relating to such utilities

In discharging its important duties under the Public

Utilities Act the Commission is required to consider the

interests not merely of single municipalities but of districts

as whole and areas including many municipalities The

duty of safeguarding the interests of the municipalities and

their inhabitants to the extent that they may be affected

by the operations of public utilities has by these statutes

been transferred from municipal councils to the Public

Utilities Commission subject inter alia to the right of

municipalities of insuring supply of gas by municipal

enterprise of the nature referred to in the reasons delivered

by the Chairman of the Public Utilities Commission This

right the Commission was careful to preserve

Reliance was placed by the appellants on certain passages

from the judgments delivered by the Court of Appeal in

The Veterans Sightseeing and Transportation Company

Limited Public Utilities Commission and British Colum

bia Electric Railway Company Limited but think

what was there said does not affect the present matter The

provisions of the Gas Utilities Act of 1954 are decisive in

my opinion

would dismiss this appeal with costs

CARTWRIGHT At the conclusion of the argument

had doubts as to whether the provisions of the Gas Utilities

Act and the Public Utilities Act manifest clear intention

on the part of the Legislature to confer power on the Public

Utilities Commission to authorize the respondent to carry

on operations in the appellant municipalities without their

consents which consents would otherwise have been neces

sary under sections of the Municipal Act which have not

been expressly amended or repealed

62 BC.R 131 D.L.R 188 59 C.R.T.C 63
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195 cannot say that these doubts have been entirely dis

DISTRICT OF pelled but as the other members of this Court and the
SuRREY unanimous Court of Appeal are satisfied that the relevant

Bc statutory provisions should be so construed concur in the

ELECTRIC dismissal of the appeal
Co LTD

Appeal dismissed with costs
Oartwright

Solicitors for the Corporation of the District of Surrey

appellant Norris Cumming Vancouver

Solicitor for the Corporation of the Township of Chilli

whack and the Corporation of the City of Chilliwack

appellants Wilson Chilliwack

Solicitor for the respondent Bruce Robertson

Vancouver
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The Honourable Mr. Justice Tysoe 
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Summary: 

Upon an application by BC Hydro, the BC Utilities Commission approved an 

agreement for the sale of electricity by BC Hydro to FortisBC.  The agreement 
contained a provision with restrictions that affected FortisBC customers who 

generated electricity, including the appellant.  BC Hydro and FortisBC had agreed to 
amend the provision after the close of the evidentiary record of the proceeding.  The 
appellant applied for reconsideration of the Commission’s order approving the 

agreement with the amended provision, arguing that the Commission made errors of 
mixed fact and law in approving the agreement and that there was procedural 

unfairness.  The Commission denied the appellant’s application for reconsideration.  
The appellant now appeals this decision.  The appellant submits that there was no 
evidentiary foundation or proper regulatory purpose to support the inclusion of the 

restrictions in the agreement.  Held: Appeal dismissed.  The standard of review is 
reasonableness.  After assessing the reasons offered, or that could be offered, to 

support the Commission’s decision to deny reconsideration, the decision fell within 
the range of possible, acceptable outcomes defensible in respect of the facts and 
law.  There was some evidentiary foundation, as well as policy reasons, for 

continuing the restrictions in the amended provision.  There is no substance to the 
claim of procedural unfairness.  
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Reasons for Judgment of the Honourable Mr. Justice Tysoe: 

Introduction 

[1] On May 6, 2014, the British Columbia Utilities Commission (the 

“Commission”) issued an order (the “Original Order”) by which, among other things, 

it approved a power purchase agreement (as amended) and associated agreements 

between British Columbia Hydro and Power Authority (“BC Hydro”) and FortisBC 

Inc. (“FortisBC”).   

[2] Zellstoff Celgar Limited Partnership (“Celgar”), one of the interveners in the 

proceedings before the Commission, requested a reconsideration of the Original 

Order.  By order dated July 10, 2014 (the “Reconsideration Order”), the Commission 

denied Celgar’s reconsideration application. 

[3] Under s. 101 of the Utilities Commission Act, R.S.B.C. 1996, c. 473, an 

appeal from the two orders lies to this Court with leave of a justice of the Court.   On 

October 21, 2014, Madam Justice MacKenzie granted Celgar leave to appeal the 

Reconsideration Order.  Although she did not grant leave to appeal the Original 

Order, Madam Justice MacKenzie noted that the decision of the Commission giving 

rise to that order would be part of the record and would inform the Court’s review of 

the Reconsideration Order, which is treated as an affirmation of the Original Order.  

Background 

[4] In 1993, BC Hydro and FortisBC (by its predecessor, West Kootenay Power 

and Light Company, Limited) entered into a power purchase agreement (the “1993 

Agreement”) for the sale of electricity by BC Hydro to FortisBC over a period of 20 

years, expiring on September 30, 2013.  The rates for the electricity supplied under 

the agreement were those set out in BC Hydro Rate Schedule 3808 (“RS 3808”). 

[5] The rates under RS 3808 are known as embedded cost rates.  These 

represent the weighted average cost of power supplied from all sources available to 
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BC Hydro.  They are relatively low rates because one of the sources of power 

available to BC Hydro is low-cost legacy or “heritage” energy generated by its hydro 

plants. 

[6] Like BC Hydro, FortisBC is also in the business of selling power.  FortisBC 

acquires the power it sells from various sources.  The amount of power FortisBC 

purchases from BC Hydro represents approximately 28% of the total power sold by 

FortisBC to its customers. 

[7] One of FortisBC’s customers is Celgar, which operates a pulp mill within 

FortisBC’s service area.  Celgar also operates a biomass electricity-generation 

facility, and it is therefore known as a “self-generating customer”. 

[8] Section 2.1 of the 1993 Agreement provided that FortisBC could not export 

any electricity outside its service area during any given hour it was purchasing power 

from BC Hydro at the RS 3808 rates.  In September 2008, BC Hydro applied to the 

Commission to amend section 2.1 to provide that FortisBC could not sell power 

acquired at the RS 3808 rates to any customer when that customer was selling self-

generated electricity that was not in “excess of its load”.  

[9] The application was made by BC Hydro to prevent a practice known as 

arbitrage.  In this context, arbitrage is the practice of a self-generating customer 

purchasing embedded cost electricity through FortisBC while simultaneously selling 

electricity on the open market at higher prices.  This has the potential of being 

harmful to BC Hydro ratepayers because BC Hydro will have to acquire more 

expensive power to meet demand or will lose the opportunity of exporting its power 

at higher prices during peak periods. 

[10] In 2009, the Commission approved the amendment to section 2.1 of the 1993 

Agreement for the remaining term of the 1993 Agreement.  The effect of this 

amendment was that RS 3808 electricity (at embedded cost rates) could not be sold 

by FortisBC to a self-generating customer if the customer was selling self-generated 

electricity that was not in excess of its own needs (referred to as plant load).  This is 
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called the “net-of-load” methodology of dealing with arbitrage.  This approach has 

the effect of prohibiting a self-generating customer from buying electricity from the 

utility at the same time as it is selling electricity.   

[11] Another method of dealing with arbitrage is called the generator baseline 

concept.  This is a method used by BC Hydro with some of the self-generating 

customers in its service area.  BC Hydro and the customer agree on a generator 

baseline, which is based on the historical amount of self-generated electricity used 

to service the customer’s plant.  Once agreed upon, the generator baseline 

establishes the amount of self-generation output required before the customer can 

rely on the utility to serve its additional load.  Unlike the net-of-load methodology, 

this concept permits the self-generating customer the opportunity to sell electricity at 

the same time as it is buying electricity from the utility at embedded cost rates.  

[12] As the 1993 Agreement was set to expire on September 30, 2013, BC Hydro 

and FortisBC negotiated a new agreement.  On or about May 21, 2013, they entered 

into a power purchase agreement (the “New Agreement”) for a term ending 

September 30, 2033.  The term was to begin on October 1, 2013, provided that 

certain conditions precedent had been fulfilled.  One of the conditions precedent was 

that the Commission had approved the New Agreement (including amended 

RS 3808) without imposing changes that were not acceptable to both parties.  

[13] The price structure under the New Agreement is different than under the 1993 

Agreement.  Rather than embedded cost rates for all electricity sold under the 1993 

Agreement, the New Agreement provides for different rates for two tranches of 

power.  The first tranche is 1,041 GWh/year at a rate based on BC Hydro’s 

embedded cost of power.  The second tranche is 711 GWh/year at a higher rate 

based on BC Hydro’s long run marginal cost.  In projections provided to the 

Commission, it was forecast that FortisBC would not take more than 1,041 

GWh/year in any year during the term of the New Agreement and would not 

purchase any power at the higher Tranche 2 rates.   
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[14] One of the provisions of the New Agreement was section 2.5, which was a 

revised version of section 2.1 of the 1993 Agreement.  The relevant portions of 

section 2.5 read as follows:  

(a) Electricity taken under this Agreement: 

* * * 

(ii) shall not be sold to any FortisBC customer with self-generation 
facilities, or used by FortisBC to serve any such customer’s 
load, when such customer is selling self-generated Electricity 
unless a portion of the customer’s load equal to or greater than 
the customer-specific baseline is being served by Electricity 
that is not Electricity taken under this Agreement, where such 
customer-specific baseline is as agreed between the Parties 
(acknowledging that such baseline shall be determined in a 
manner consistent with how BC Hydro establishes a generator 
baseline for its own customers), failing which agreement either 
Party may submit the matter for dispute resolution in 
accordance with Section 13; and … 

* * * 

(b) For greater certainty, Section 2.5(a)(ii) is intended to prevent FortisBC 
from increasing its purchases of Electricity under this Agreement if 
such increased purchases would be a result of FortisBC’s customers 
with self-generation facilities purchasing Electricity from FortisBC at 
regulated rates and simultaneously selling Electricity at higher rates, 
except as otherwise approved by the Commission. 

[15] On May 24, 2013, BC Hydro applied to the Commission for approval of the 

New Agreement and associated agreements.  In considering such an application, 

the Commission is guided by s. 59 of the Utilities Commission Act, which provides 

that a public utility must not make, demand or receive a rate that is “unjust, 

unreasonable, unduly discriminatory or unduly preferential”. 

[16] Numerous parties registered as interveners in the proceeding considering 

BC Hydro’s application.  The interveners included FortisBC, Celgar, British Columbia 

Municipal Electrical Utilities, British Columbia Pensioners’ and Seniors’ Organization, 

and several others.  One of the five members of British Columbia Municipal 

Electrical Utilities is the City of Nelson (Nelson Hydro), which, like Celgar, is a self-

generating customer of FortisBC.  The application was heard by way of written 

submissions made by BC Hydro and the interveners.   
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[17] After the Commission received final submissions and had begun its 

deliberations, the Commission decided to reopen the record because it had 

unresolved concerns about section 2.5 of the New Agreement.  On December 13, 

2013, the Commission requested supplemental submissions with respect to 

section 2.5.  

[18] After the supplemental submissions were received and the Commission was 

continuing in its deliberations, the Commission received a letter on April 9, 2014 

from BC Hydro advising that it and FortisBC had agreed to an amendment to 

section 2.5.  Clause (a)(ii) was amended to read as follows:  

(a) Electricity taken under this Agreement: 

* * * 

(ii) shall not be sold to any FortisBC customer with self-generation 
facilities, or used by FortisBC to serve any such customer’s 
load, when such customer is selling self-generated Electricity 
unless a portion of the customer’s load equal to or greater than 
the customer-specific baseline is being served by Electricity 
that is not Electricity taken under this Agreement, where such 
customer-specific baseline is as determined in accordance 
with Commission-approved guidelines and in consultation with 
the customer; and … 

[Underlining added.] 

The underlined words replaced the previous ending of the clause. 

[19] The Commission requested further supplemental submissions in response to 

BC Hydro’s proposal.  With the exception of Celgar and one other intervener which 

took the position that the amendment violated procedural fairness, all of the 

interveners who made further supplemental submissions supported the amendment.  

The Original Decision 

[20] In its original decision dated May 6, 2014 (the “Original Decision”), the 

Commission first considered the New Agreement apart from section 2.5.  It then 

dealt with section 2.5 in its unamended form (“Unamended s. 2.5”).  Finally, it 

addressed section 2.5 in its amended form (“Amended s. 2.5”). 
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[21] The Commission concluded that the New Agreement, without consideration of 

section 2.5, was not unjust, unreasonable, unduly discriminatory or unduly 

preferential.  

[22] In considering the Unamended s. 2.5, the Commission first expressed a 

concern that the generator baselines under the section were to be established by 

BC Hydro and FortisBC without any meaningful input from the self-generating 

customers.  The Commission felt there were insufficient guidelines to assist in 

establishment of the baselines and it was highly likely that a lengthy regulatory 

proceeding would be required each time a baseline needed to be determined.  The 

Commission saw little regulatory efficiency in this approach.  The Commission also 

found that the Unamended s. 2.5 would further complicate the rate design for 

transmission voltage customers in FortisBC’s service territory.  

[23] The Commission then considered whether the restrictions in Unamended 

s. 2.5 remained necessary.  It expressed the view that a more global solution 

regarding arbitrage would be preferable.  

[24] The Commission observed that when it approved the amendment to 

section 2.1 of the 1993 Agreement, it determined that self-generating customers in 

FortisBC’s service territory should not be permitted to engage in arbitrage to the 

detriment of FortisBC’s other ratepayers as well as to the detriment of BC Hydro’s 

ratepayers.  The Commission noted that Unamended s. 2.5 protected BC Hydro’s 

ratepayers but did not serve to create a self-generation policy in FortisBC’s service 

territory.  The Commission agreed with BC Hydro that there should be a self-

generation policy in the FortisBC service territory but felt that it should not be 

achieved through the New Agreement.  

[25] The Commission then considered whether there was any material risk of 

harm to BC Hydro’s ratepayers under the terms of the New Agreement that 

warranted a continuation of the restrictions in Unamended s. 2.5.  It noted the 

different rate structure for purchases under the New Agreement, with embedded 
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cost rates applicable to the first tranche of energy and rates based on BC Hydro’s 

long run marginal cost applicable to the second tranche of energy.  

[26] The Commission noted the expectation that the electricity supply in the 

Pacific Northwest will remain in surplus for the foreseeable future along with the 

continuation of low spot market prices.  It found that relatively low spot markets did 

not incent FortisBC’s self-generation customers to arbitrage but it agreed with the 

assertion made by the British Columbia Pensioners’ and Seniors’ Organization that,  

in view of the unpredictability of energy supply markets and spot market prices, the 

situation would likely change over the term of the New Agreement.  

[27] The Commission concluded that “as long as there is an energy surplus and 

spot markets are low there is very little risk to BC Hydro ratepayers of FortisBC 

using its excess Tranche 1 energy to supply any incremental load”.   It found that 

although the current energy surplus would not necessarily provide protection to 

BC Hydro’s ratepayers over the entire term of the New Agreement, “it does provide 

protection in the near future where the greatest amount of risk lies”.  The 

Commission also found that, in view of the higher rates applicable to Tranche 2 

energy, there would not be any material harm to BC Hydro’s ratepayers if such 

energy was used for arbitrage purposes.  

[28] The Commission concluded that under the terms of the New Agreement 

“there is no significant material risk of harm to BC Hydro that warrants it reasonable 

to continue to include the restrictions” contained in the Unamended s. 2.5.  It stated 

that, in the interest of regulatory efficiency, its preferred solution would be to 

immediately remove the restrictions contained in section 2.5 but concluded, 

however, that it may be somewhat premature to remove the restrictions because 

FortisBC’s self-generation policies were not sufficiently developed.   

[29] The Commission recognized that although the restrictions in Unamended 

s. 2.5 were no longer necessary, the “Parties would gain a considerable amount of 

comfort if the Self-Generation Policy Issue in the FortisBC service territory was 
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formally addressed and resolved once and for all”.  This statement appears to have 

been in response to BC Hydro’s supplemental submission that, in the absence of 

certainty regarding the rules that FortisBC would apply to its self-generating 

customers, FortisBC and its customers would not be motivated to negotiate 

arrangements to protect BC Hydro’s customers.   

[30]  After discussing the matter, the Commission concluded that the self-

generation policy issue in the FortisBC service territory should be resolved.  The 

Commission directed FortisBC to initiate a consultation process to address or ensure 

four things, including to address the potential benefits of self-generation and to 

ensure that arbitrage is not allowed.   

[31] The Commission then turned its consideration to Amended s. 2.5.  It noted 

the support for the amendment by most parties (including British Columbia Municipal 

Electrical Utilities) and stated that it offered a “solution” to move forward with prompt 

approval of the New Agreement, which was “becoming increasingly critical for 

FortisBC”.  The Commission also stated that it allowed for a separate consultation 

process to increase transparency for determination of generator baselines that 

would culminate in an application to the Commission for approval of guidelines.  

[32] The Commission did not accede to Celgar’s assertion in its further 

supplemental submissions that there was procedural unfairness as a result of the 

amendment to section 2.5 being made after the close of the evidentiary record.  It 

accepted BC Hydro’s submission that the Commission had the power to control its 

own processes.  It also noted that the Amended s. 2.5 approximated what Celgar 

had proposed in its earlier objections.   

[33] The Commission concluded that, as a result of the amendments to 

section 2.5, which removed most of the Commission’s earlier fundamental concerns 

with the exception of regulatory efficiency, it would:   

(a) direct BC Hydro to initiate a consultation process to formulate 

guidelines for setting generator baselines under Amended s. 2.5; 
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(b) approve the New Agreement effective July 1, 2014; and 

(c) permit the net-of-load methodology to apply under the New Agreement 

until the Commission approved the guidelines for setting generator 

baselines.   

[34] The Commission concluded the Original Decision by reiterating that its 

preferred solution would have been to approve the New Agreement without any 

restrictions in section 2.5.  However, that solution appeared premature as FortisBC’s 

self-generating policies were not yet sufficiently developed and BC Hydro came 

forward with a solution that most parties saw as a first practical step towards 

resolving the issues.  The Commission expressed hope that once the two 

consultation processes had been completed, it would receive submissions as to 

whether it would be reasonable to remove the restrictions in section 2.5 “in pursuit of 

improved regulatory efficiency”.  

The Reconsideration Decision 

[35] The Commission received a letter from Celgar’s counsel dated June 6, 2014 

seeking a reconsideration of the Original Order under s. 99 of the Utilities 

Commission Act.  Section 99 simply provides that the Commission may, on 

application or on its own motion, reconsider a decision. 

[36] Although s. 99 does not provide any guidance with respect to reconsideration 

applications, the Commission has issued a guide dealing with many aspects of 

proceedings before it, including reconsideration applications.  The guide explains 

that an application for reconsideration proceeds in two phases.  The first phase is an 

initial screening phase, which requires the applicant to establish a prima facie case 

sufficient to warrant full reconsideration.  If necessary, the second phase involves full 

arguments on the merits of the application. 

[37] The guide explains that the Commission will generally apply four criteria to 

decide whether or not a reasonable basis exists for reconsideration.  The one 
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criterion relevant to this appeal is whether the Commission has made an error in fact 

or law that has significant material implications. 

[38] Celgar asserted in its June 6, 2014 letter that the Commission made errors of 

mixed fact and law in approving the New Agreement with section 2.5 included in it, 

maintaining the net-of-load methodology and approving the Amended s. 2.5 after the 

evidentiary record of the proceeding had been closed.  

[39] In accordance with the procedure set out in its guide, the Commission wrote a 

letter dated June 11, 2014 to BC Hydro and copied to the interveners.  It invited 

BC Hydro and the interveners to make submissions as to whether it should proceed 

with a reconsideration of the Original Order, addressing whether the Commission 

had made an error in fact or law and, if so, whether the error had significant material 

implications.  After receiving and considering the submissions, the Commission 

issued the Reconsideration Order denying Celgar’s application and a written 

decision containing its reasons for doing so (the “Reconsideration Decision”).  

[40] In the Reconsideration Decision, the Commission reviewed the submissions 

made by the parties.  It observed that while it concluded BC Hydro’s ratepayers did 

not need protection in the short term, this finding was based on a forecast and 

circumstances are known to change.  The Commission therefore considered it 

prudent to maintain the status quo with the net-of-load methodology as an 

intermediate solution.  The Commission expressed its hope that the parties could 

work together to accept the removal of the restrictions from section 2.5 and 

commented that “[l]ack of acceptance could trigger another round of applications or 

complaints and resultant regulatory inefficiencies”.  

[41] The Commission noted that it had already dealt with Celgar’s complaint of 

procedural unfairness in the Original Decision.  It reiterated that it accepted 

BC Hydro’s submission that the Commission had the power to control its own 

processes and that the amendments to section 2.5 approximated Celgar’s earlier 

proposal.  
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[42] The Commission’s determination was as follows:   

The Panel finds that the arguments of BC Hydro and Celgar are circular and 
that the very nature of those arguments highlights the need for the two 
concurrent consultation processes to run their course before the status quo 
be changed. 

The Panel further finds Celgar’s observations regarding the debate over the 
sharing of benefits of self-generation by different ratepayer/customer groups 
most insightful.  Sharing these benefits truly is the crux of the issue.  
Therefore, it is crucial that all parties with an interest in this matter can 
participate in the consultation processes to make their case in a collaborative 
fashion.  The Panel considers that it is counterproductive to commence a 
reconsideration process which would unravel the progress made following the 
clearly laid out road map towards eventual removal of the restrictions from 
section 2.5 of the New PPA. 

For clarity, the Panel reiterates its goal to have the self-generation policy 
issue in the FortisBC service territory resolved once and for all.  The two 
consultation processes directed by the Panel are an interim step in the 
pursuit of the solution as the parties were asked to go away and work it out.  
With the respective filing deadlines of November 1, 2014 and December 31, 
2014 given to BC Hydro and FortisBC, the consultations are expected to take 
place expeditiously.  If there is no agreement by the parties, the Commission 
will continue with its own process to bring the matter to its ultimate 
conclusion. 

The Commission Panel determines for reasons outlined above that 
Celgar has not met the test for proceeding to Phase Two of 
reconsideration.  The Commission made no error in fact or law, and even if 

the Commission made any such error, it has no significant material 
implications.  The Panel is unable to find in Celgar’s submissions any 
persuasive demonstration of significant material implications. … 
Accordingly, Celgar’s Reconsideration Application is denied. 

[Emphasis in original.] 

Errors Alleged on Appeal 

[43] Celgar asserts that the Commission erred in the following three respects in 

the Reconsideration Decision: 

(a) by failing to apply the proper test on reconsideration; 

(b) by considering factors irrelevant to the determination of whether to 

reconsider the Original Order; and  
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(c) by acting unreasonably in concluding that the Original Order did not 

give rise to an error of fact or law. 

[44] The main thrust of Celgar’s submissions at the hearing of the appeal was that 

the Commission erred by approving the New Agreement with the restrictions in 

Amended s. 2.5 when there was no proper regulatory purpose for them.  Celgar 

says the Commission took irrelevant considerations into account, which were 

unconnected to any purpose in the Utilities Commission Act, and there was no 

evidence to support the inclusion of the restrictions in the New Agreement.  Thus, 

Celgar submits, the Commission erred in law, and its decision to deny the 

reconsideration request was unreasonable. 

Standard of Review 

[45] The Commission is an administrative tribunal.  Although s. 101 of the Utilities 

Commission Act refers to “an appeal” to this Court, it is not like an appeal from a 

decision of the Supreme Court of British Columbia.  It is more akin to a judicial 

review proceeding, and the standard of review is determined by administrative law 

principles generally and by specific provisions of the Commission’s enabling statute 

(for example, s. 79 of the Utilities Commission Act provides that the Commission’s 

determination on a question of fact is binding and conclusive on all persons and all 

courts).  

[46] On the basis of the factums of the parties, it appeared there would be a 

dispute with respect to the standard of review to be applied to different types of 

determinations made by the Commission.  The genesis of the potential dispute is 

comments made by the Supreme Court of Canada in Rio Tinto Alcan Inc. v. Carrier 

Sekani Tribal Council, 2010 SCC 43 at paras. 27 and 78, to the effect that the 

provisions of s. 58 of the Administrative Tribunals Act, S.B.C. 2004, c. 45, applied to 

decisions of the Commission. 
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[47] As clarified by this Court in Lavender Co-operative Housing Association v. 

Ford, 2011 BCCA 114 at para. 51, the provisions of the Administrative Tribunals Act 

made applicable to the Commission by s. 2(4) of the Utilities Commission Act do not 

include s. 58.  Hence, the common law governs the standard of review to be applied 

by this Court to decisions of the Commission.   

[48] At the hearing of the appeal, all of the parties were agreed that the standard 

of review in respect of each of the three errors alleged by Celgar was one of 

reasonableness. 

[49] In Dunsmuir v. New Brunswick, 2008 SCC 9, the decision in which the 

Supreme Court of Canada decided to collapse the two previous reasonableness 

standards of review (reasonableness simpliciter and patent unreasonableness) into 

one reasonableness standard, Justices Bastarache and LeBel set out the meaning 

of the revised reasonableness standard: 

[47] Reasonableness is a deferential standard animated by the principle 
that underlies the development of the two previous standards of 
reasonableness: certain questions that come before administrative tribunals 
do not lend themselves to one specific, particular result.  Instead, they may 
give rise to a number of possible, reasonable conclusions.  Tribunals have a 
margin of appreciation within the range of acceptable and rational 
solutions.  A court conducting a review for reasonableness inquires into the 
qualities that make a decision reasonable, referring both to the process of 
articulating the reasons and to outcomes.  In judicial review, reasonableness 
is concerned mostly with the existence of justification, transparency and 
intelligibility within the decision-making process.  But it is also concerned with 
whether the decision falls within a range of possible, acceptable outcomes 
which are defensible in respect of the facts and law.  

[50] Justices Bastarache and LeBel went on to discuss the meaning of deference: 

[48] … What does deference mean in this context?  … deference imports 
respect for the decision-making process of adjudicative bodies with regard to 
both the facts and the law. … We agree with David Dyzenhaus where he 
states that the concept of “deference as respect” requires of the courts “not 
submission but a respectful attention to the reasons offered or which could be 
offered in support of a decision”: “The Politics of Deference: Judicial Review 
and Democracy”, in M. Taggart, ed., The Province of Administrative Law 
(1997), 279, at p. 286 (quoted with approval in Baker, at para. 65, per 
L’Heureux-Dubé J.; Ryan, at para. 49). 
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In Newfoundland and Labrador Nurses’ Union v. Newfoundland and Labrador 

(Treasury Board), 2011 SCC 62 at para. 12, Madam Justice Abella quoted further 

from Professor Dyzenhaus’s article to the effect that the court must first seek to 

supplement reasons of an administrative tribunal before it seeks to subvert them. 

Analysis 

[51] As reflected by the oral submissions at the hearing of the appeal, the three 

errors alleged by Celgar can essentially be condensed into a single argument.  The 

first two alleged errors are that, in considering the reconsideration application, the 

Commission failed to apply the proper test and considered irrelevant factors.  The 

third alleged error is that the Commission acted unreasonably in concluding there 

was no error of fact or law in the Original Decision.  The position of Celgar is that if 

the Commission applied the proper test and considered only relevant factors, it 

should have concluded there was an error in the Original Decision.  

[52] Celgar says there were two errors of law made by the Commission in the 

Original Decision.  The first is there was no evidentiary foundation for approving the 

New Agreement with the restrictions in Amended s. 2.5 and the Commission 

approved it for an improper purpose.  The second alleged error, which was not 

pressed at the hearing of the appeal, is there was a denial of natural justice by 

allowing the amendment to section 2.5 without giving Celgar an opportunity to test 

the amended application in the context of the evidentiary record. 

[53] In order to properly assess the Original Decision, it is useful to consider the 

full context of the situation before the Commission.  The Commission was being 

asked to approve the New Agreement, which would replace the 1993 Agreement.  It 

was a condition precedent to the New Agreement coming into effect that the 

Commission approve it without imposing changes that were not acceptable to the 

parties. 
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[54] BC Hydro was opposed to the practice of arbitrage by the self-generating 

customers in FortisBC’s service territory.  In 2008, it applied to the Commission for 

an amendment of the 1993 Agreement to prohibit arbitrage by way of the net-of-load 

methodology.  In negotiating the New Agreement, BC Hydro and FortisBC agreed on 

the Unamended s. 2.5, which continued the net-of-load methodology unless 

BC Hydro and FortisBC agreed on a generator baseline in respect of a self-

generating customer, in which case the generator baseline concept would become 

operative. 

[55] The Commission was concerned about the fact that the generator baselines 

under Unamended s. 2.5 were to be negotiated between BC Hydro and FortisBC 

without meaningful input from the self-generating customers.  The Commission felt 

this would lead to lengthy regulatory proceedings (the costs of which would be 

included in the rates paid by FortisBC’s customers). 

[56] As a result of its concern, the Commission considered whether it was 

necessary to have the restrictions in Unamended s. 2.5 to protect BC Hydro’s 

ratepayers.  It considered the rate structure under the New Agreement and the 

electricity supply market in the Pacific Northwest.  It concluded that as long as the 

market stayed the same, there was very little risk to BC Hydro ratepayers of being 

harmed by arbitrage.  However, the Commission acknowledged that the market 

could change over the term of the New Agreement.  Contrary to Celgar’s 

submissions, the Commission did not find that there was a complete absence of risk 

to BC Hydro ratepayers, and there was some evidentiary foundation for continuing 

the restrictions. 

[57] The Commission concluded that, in view of the regulatory inefficiency that 

would result from Unamended s. 2.5 and the lack of a significant material risk of 

harm to BC Hydro ratepayers in the near future, it would have preferred for the 

restrictions in Unamended s. 2.5 to be removed.  Just as the Commission had 

ordered an amendment to section 2.1 of the 1993 Agreement, it had the jurisdiction 

to approve the New Agreement without section 2.5. 
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[58] There were, however, at least two difficulties facing the Commission.  The 

first was that FortisBC did not have a finalized self-generation policy, including a 

policy dealing with arbitrage, for its service territory.  There was still some risk for the 

BC Hydro ratepayers if the energy market changed, and there was no arbitrage 

policy protecting the FortisBC ratepayers.  The other difficulty facing the Commission 

was that BC Hydro was not required to go forward with the New Agreement in the 

absence of section 2.5.  One of the conditions precedent in the New Agreement 

would not have been fulfilled, and the New Agreement would not come into force.  

Although this difficulty was not specifically mentioned in the Original Decision, I have 

no doubt that the Commission was cognizant of the implications of its decision for 

the parties.  The condition precedent was contained in the New Agreement under 

review by the Commission, and the Commission had noted that approval of the New 

Agreement was becoming increasingly critical for FortisBC. 

[59] The situation facing the Commission until it received the advice from 

BC Hydro that it had agreed with FortisBC on the Amended s. 2.5 was that it could 

do one of two things: 

(a) approve the New Agreement, including section 2.5; or 

(b) approve the New Agreement without section 2.5 (or with an amended 

section 2.5 as the Commission may have been prepared to revise it). 

The Commission did not prefer the first alternative because of the regulatory 

inefficiencies that would result and its view that there was a lack of significant 

material risk to BC Hydro ratepayers in the near future.  The Commission preferred 

the second alternative, but it was concerned that FortisBC did not have a self-

generation policy for its service territory.  In addition, there was a risk that BC Hydro 

may not have waived the condition precedent in the New Agreement providing that it 

must be approved by the Commission without any changes that were not acceptable 

to BC Hydro (or FortisBC).  
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[60] It is within this context that the Commission saw the amendment to 

section 2.5 as a “solution” (as the Commission referred to it in the last paragraph of 

the Original Decision).  It allowed the Commission to approve the New Agreement 

without any changes unacceptable to BC Hydro, so that the New Agreement would 

come into force.  The finalization of the New Agreement was something the 

Commission considered to be of critical importance to FortisBC.  It also gave the 

Commission the opportunity of commencing two consultation processes for the 

formulation of guidelines for setting generator baselines and the establishment of a 

self-generation policy in the FortisBC service territory. 

[61] The fact that the amendment to section 2.5 was seen as a solution was 

succinctly encapsulated in the April 15, 2014 letter from British Columbia Municipal 

Electrical Utilities to the Commission in support of the amendment:  

The BC~MEU generally supports the proposal for the reasons of providing a 
mechanism to: 

 Move forward with the PPA application, and 

 Providing clarity on customer specific baselines (in a process 
separate from this application). 

[62] When viewed in the full context of the proceeding before the Commission, I 

see no error in the Commission approving the New Agreement with Amended s. 2.5.  

It provided certainty because the condition precedent in the New Agreement would 

be fulfilled and the New Agreement would come into effect.  It allowed for the 

prospect of regulatory efficiency, which was of primary concern to the Commission.  

It provided an opportunity to finalize a self-generation policy for the FortisBC service 

territory and to develop guidelines for generator baselines for self-generating 

customers in the FortisBC service territory.  It was hoped that these consultative 

processes would lead to a voluntary removal of section 2.5 from the New 

Agreement.  The alternative of approving the New Agreement without section 2.5 

would have produced uncertainty and may well have been counterproductive. 

[63] It must be borne in mind that the Commission was not answering a pure 

question of law – it was making a policy decision.  As noted by this Court in 
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BC Hydro and Power Authority v. Terasen Gas (Vancouver Island) Inc., 2004 BCCA 

346:  

[24] … the legislative scheme emphasizes the expertise of the 
Commission within its rate-making mandate, including the statutory 
declarations that just and reasonable rates are questions of fact and 
Commission findings of fact within its jurisdiction are conclusive.  The 
statutory recognition of the Commission’s expertise in determining rates 
reinforces curial deference.  The Commission is required to resolve and 
balance the economic interests of various constituencies, well illustrated by 
the parties to these proceedings, which gives its jurisdiction a polycentric 
quality, as termed by the Supreme Court of Canada in Pushpanathan v. 
Canada (Minister of Citizenship and Immigration), [1998] 1 S.C.R. 982, 160 
D.L.R. (4th) 193, 226 N.R. 201 ¶36.  The Commission’s function is pragmatic 
and often robust. 

[64] The present case illustrates the Commission’s pragmatic and robust function.  

The Commission’s role was not, as Celgar would have it, restricted to the sole issue 

of determining whether the risk to BC Hydro ratepayers warranted the inclusion of 

the restrictions in section 2.5.  It had to consider the possibility that the energy 

market could change and the fact that there was no self-generation policy in the 

FortisBC service territory.  It also had to consider the practicalities of approving the 

New Agreement without section 2.5 in the absence of the agreement of BC Hydro, 

together with the effect on FortisBC of the New Agreement not coming into force.  

[65] In the Reconsideration Decision, the Commission stated that it made no error 

in fact or law in the Original Decision.  Celgar says that the Commission did not 

specifically discuss why approving the New Agreement with Amended s. 2.5 (and 

continuing the net-of-load methodology until implementation of the generator 

baseline concept) did not constitute an error.  Celgar also says that, as a result, the 

Commission did not follow its own test for reconsideration and that the Commission 

took irrelevant factors into consideration. 

[66] In my view, the Commission was endeavouring to explain in the 

Reconsideration Decision why it did not err in the Original Decision.  It made 

reference to the fact that its decision was based on a forecast, and circumstances 

could change.  The Commission also made reference to some of the policy 
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considerations it took into account in deciding not to approve the New Agreement 

without section 2.5.  It referred to its decision as an “intermediate solution”.  It 

referred to the debate over the sharing of benefits of self-generation and its goal to 

have a self-generation policy for the FortisBC service territory finalized.  It thought 

that a reconsideration process would be “counterproductive”.  I am not persuaded 

that the Commission deviated from its own test for consideration or took irrelevant 

factors into consideration. 

[67] I turn briefly to Celgar’s position that an error in the Original Decision was the 

Commission’s approval of the New Agreement with Amended s. 2.5 when the 

amendment was introduced after the evidentiary record was closed.  I agree with the 

Commission’s reasoning in the Original Decision that it has the power to control its 

own processes (confirmed in s. 11 of the Administrative Tribunals Act), particularly 

when those processes relate to an intervener.  BC Hydro did not introduce any 

evidence other than the amendment itself, and Celgar was given the opportunity to 

make submissions with respect to the amendment.  At the hearing of the appeal, 

Celgar was not able to say what further evidence it would have wanted to introduce.  

Celgar would have had no complaint if the Commission had made the amendment 

itself (as Celgar had advocated at one stage).  I see no error in the Commission 

finding no substance in Celgar’s complaint of procedural unfairness.   

[68] In the Reconsideration Decision, the Commission stated that even if it had 

made an error in the Original Decision, the error had no significant material 

implications.  The Commission did not expand on its statement, but it may have 

been referring to the prospect that the net-of-load methodology would have 

continued if BC Hydro had refused to waive the condition precedent in the New 

Agreement in the event the Commission approved the New Agreement without 

section 2.5.  

[69] Based on the reasons offered or which could have been offered in support of 

the Reconsideration Decision, I conclude that the Commission’s finding that it did not 

err in the Original Decision falls within a range of possible, acceptable outcomes 
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which are defensible in respect of the facts and law.  Hence, the Reconsideration 

Decision was reasonable and should be afforded deference by this Court. 

Conclusion 

[70] I would dismiss the appeal. 

“The Honourable Mr. Justice Tysoe” 

I agree: 

“The Honourable Mr. Justice Frankel” 

I agree: 

“The Honourable Mr. Justice Fitch” 
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