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1. INTRODUCTION 

1. This British Columbia Utilities Commission (“Commission”) proceeding concerns an 

application (“Application”) by the Greater Vancouver Sewerage and Drainage District 

(“GVS&DD”) for an exemption from Part 3 of the Utilities Commission Act (“UCA”) in 

connection with the effluent heat recovery project (the “Project”) GVS&DD plans to 

undertake at the new North Shore Wastewater Treatment Plant (“North Shore WWTP”) 

and the sale of recovered heat energy to the Lonsdale Energy Corporation (“LEC”), 

which operates a municipal utility that is not subject to the UCA or regulation by the 

Commission.  

2. An exemption is needed because GVS&DD plans to undertake the Project pursuant to an 

ownership and operations model that could result in GVS&DD falling within the UCA’s 

definition of “public utility”, and regulation of GVS&DD as a public utility is not needed 

or appropriate as explained in the Application and our Final Argument. 

3. The Application was filed on June 14, 2017 and has been reviewed through a public 

hearing process including information requests (“IRs”) and letters of comment. Three 

parties intervened in the proceeding:  

• LEC submitted a letter of support for the Commission granting the requested 

exemption order;1  

• FortisBC Alternative Energy Services Inc. intervened but did not participate in the 

proceeding; and 

• FortisBC Energy Inc. (“FEI”) submitted IRs and a final argument. 

4. In the next section we provide the GVS&DD’s submissions in reply to FEI’s final 

argument. 

                                                 
1 The LEC letter of support is provided at Attachment 4 of Exhibit B-3. 



2 

  

29333.131837.IDW.15674901.3 

2. REPLY TO FEI  

5. FEI is not a thermal energy customer of either GVS&DD or LEC. FEI is a public utility 

distributor of natural gas to LEC, which LEC uses in its gas-fired mini-plants. The Project 

will enable LEC to significantly reduce its consumption of natural gas supplied by FEI, 

and reduce greenhouse gas (“GHG”) emissions. FEI is no doubt concerned about loss of 

market share associated with LEC's use of energy from the Project displacing natural gas 

consumption. 

6. FEI describes the purpose of its participation in this proceeding as “to guard against 

further “municipal creep” into the provision of public utility service”.2 Whatever it is 

that FEI means by its term “municipal creep”, the GVS&DD is not a municipal utility and 

it is not entering into the business of providing public utility services to the public. 

GVS&DD has awarded a contract for the construction of the new North Shore WWTP for 

the treatment of liquid waste in accordance with GVS&DD’s statutory mandate. The 

North Shore WWTP has the potential to be a net producer of energy. Pursuant to a 

Thermal Energy Sale and Purchase Agreement with LEC,3 GVS&DD plans to undertake 

the Project to recover heat from treated effluent at the North Shore WWTP and transfer 

this heat to hot water in supply and return piping owned by LEC. This heat will be 

transferred to the LEC district energy system at LEC's Mini-Plant 7 within the City of 

North Vancouver. 

7. The underlying theme of FEI’s argument is FEI's disapproval of the statutory provision 

specifying that a municipal utility is not a “public utility” for the purposes of the UCA. 

Specifically, paragraph (c) of the UCA’s definition of “public utility” provides that “public 

utility” does not include “a municipality or regional district in respect of services 

provided by the municipality or regional district within its own boundaries”. While FEI 

might disapprove of paragraph (c) of the UCA’s definition of “public utility” and might be 

                                                 
2 FEI Final Argument at paragraph 27. 
3 Pursuant to the agreement, the Project will supply thermal energy exclusively to LEC.  LEC will be GVS&DD’s only 
thermal energy customer. 
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of the view that a Municipal Council is not the appropriate body when it comes to 

protecting the ratepayers of municipal utilities,4 paragraph (c) is the law and its merits 

are not up for debate in this proceeding. 

8. LEC is the only municipal utility that has been referred to in this proceeding. This 

proceeding is not about the status of LEC. This proceeding is about GVS&DD’s request 

for an exemption order. 

9. Most of FEI's arguments relate to a baseless concern that LEC and/or LEC's customers 

might need the Commission's protection (e.g., FEI argues that the Thermal Energy Sale 

and Purchase Agreement provides inadequate protection for LEC and its customers).5 It 

is important not to lose sight of the following facts:  

• FEI does not represent the interests of LEC or LEC’s customers; 

• FEI's interests are not aligned to those of LEC or LEC's customers;6 

• LEC has ample available energy sources and is not under any compulsion to obtain 

its heat energy from the North Shore WWTP Energy Centre;7 

• LEC and GVS&DD have negotiated a long-term Thermal Energy Sale and Purchase 

Agreement that has been approved by each of their respective elected governing 

bodies;8 

• the dispute resolution process in the Thermal Energy Sale and Purchase Agreement 

is eminently reasonable;9  

                                                 
4 FEI Final Argument, paragraphs 12 to 17. 
5 FEI Final Argument, paragraph 16. 
6 Refer to paragraphs 5 to 7 of this Reply Argument.  
7 GVS&DD Final Argument, paragraphs 27 and 28. 
8 Exhibit B-3, Attachment 4 enclosures. GVS&DD Final Argument, paragraph 29. 
9 GVS&DD Final Argument, paragraph 32. The discussion of dispute resolution in paragraphs 15 to 17 of FEI’s Final 
Argument confuses the matter. If a customer of LEC has a complaint about LEC’s service, the customer will take 
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• LEC supports the Commission granting the requested exemption order;10 and 

• the City of North Vancouver Council, and not the Commission, is responsible for 

protecting the interests of LEC and LEC's customers. 

10. If we understand FEI correctly, FEI prefers that the Commission regulate GVS&DD and 

the Project on a “light handed” basis.11 FEI suggests that an exemption order is not 

needed in light of the likely “light handed” regulation that the Project would attract.12 

FEI bases that suggestion on section 2.2 of the Commission's AES Inquiry Report.13 

GVS&DD replies that most provisions of the UCA are mandatory and the Commission 

does not have discretion not to apply them or to apply them in a light handed manner, 

except pursuant to an exemption order. “Light handed” regulatory regimes are 

established by exemption orders specifying the provisions of the UCA that will not apply 

to the entity and the conditions of such light handed regulation (e.g., regulation on a 

reporting and complaint basis), as stated by the Commission in the same section 2.2 of 

the AES Inquiry Report referenced by FEI:14 

“If, for example, a new regulated activity has only limited monopoly 

characteristics and limited consumer protection is needed, there may be 

opportunities to use lighter handed forms of regulation such as market based 

pricing or regulatory exemption. This would be the case where the Commission 

found that there were sufficient market forces at play to protect the interests of 
                                                                                                                                                             

their concern to LEC. If that does not result in a satisfactory resolution of the concern, the customer can escalate 
their concern to the City of North Vancouver Council, which is accountable for LEC. Refer to footnote 26 of the 
GVS&DD Final Argument.  With respect to any concern LEC might have about GVS&DD’s provision of energy 
pursuant to the long-term Thermal Energy Sale and Purchase Agreement, please see paragraph 32 of the GVS&DD 
Final Argument.  
10 The LEC letter of support is provided at Attachment 4 of Exhibit B-3. 
11 FEI Final Argument, paragraph 2. 
12 Ibid. 
13 FEI Final Argument, footnote 1. The AES Inquiry Report refers to the Commission’s final report dated 
December 27, 2012 regarding its Inquiry into the Offering of Products and Services in Alternative Energy Solutions 
and Other New Initiatives. 
14 AES Inquiry Report, section 2.2, page 19. 
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the ratepayer. Long term contracts setting out rates and terms and conditions of 

service may also provide sufficient consumer protection under light handed 

regulation.” [emphasis added] 

11. An exemption order is needed to establish light handed regulation, and so we 

understand that FEI supports the Commission granting an exemption order to GVS&DD 

with respect to the Project. FEI might prefer that the exemption has different conditions 

than those GVS&DD has proposed, but FEI did not submit anything respecting the 

conditions of the lighter handed regulatory regime FEI might prefer. Accordingly, we are 

not able to comment other than to reiterate the submissions set out in section 6 of the 

GVS&DD Final Argument. 

12. In paragraph 2 of its final argument, FEI describes exemption orders as extraordinary 

relief. That is not an accurate characterisation. The Commission has issued dozens of 

exemption orders over the years, and has articulated the purpose of exemptions and 

the circumstances in which exemption is appropriate (as summarised in the GVS&DD 

Final Argument). There is nothing extraordinary about a section 88(3) exemption. 

Reply to arguments in FEI’s Section 2.1  

13. This section of FEI’s argument misconstrues the legislative scheme empowering the 

Commission to grant exemptions from the UCA with the advance approval of the 

Minister. FEI suggests in section 2.1 of its final argument that the Commission must 

determine that the Project is in the public convenience and necessity before exemption 

can be granted. That is plainly not correct.  

14. Section 88(3) of the UCA represents acknowledgment that there are circumstances 

where an entity will fall within the UCA’s definition of “public utility” yet the rationale 

for regulation is not compelling because the entity has little or no ability to exercise 

monopolistic behaviour to the detriment of ratepayers and the public interest.15 In such 

                                                 
15 Refer to paragraphs 25 and 26 of the GVS&DD Final Argument. 
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circumstances the Commission has the power, with the approval of the Minister, to 

grant exemptions from the application of all or any of the provisions of the UCA.  

15. Part 5 of the GVS&DD Final Argument reviews the Commission’s pronouncements 

regarding the circumstances in which exemption is appropriate: in determining whether 

exemption is appropriate,  

• the question is not whether the proposed activity or project is in the public 

interest;  

• rather, the question is whether there is potential for abuse of monopoly power 

such that consumers need to be protected by Commission regulation and the 

cost of such regulation is justified.  

16. The Commission has determined that “It is only in natural monopoly situations where 

consumer protection is needed that these limitations [of regulation] are outweighed by 

the benefits of regulation” and found “as a fundamental principle that regulation is only 

appropriate where required and is driven by the inability of competitive forces to 

operate with greater efficiency and effectiveness than a sole service provider.”16  

17. If there is little or no ability to exercise monopolistic behaviour to the detriment of 

ratepayers and the public interest, there is no need for the Commission to regulate, 

incurring the costs of regulation is not justified, and competitive forces will determine 

whether and if so how the activity in question proceeds. 

18. The effluent heat recovered at the North Shore WWTP Energy Centre will have only one 

buyer (namely LEC) under a long-term contract. GVS&DD will not be a natural monopoly 

with respect to the provision of heat energy. LEC has ample energy sources to meet the 

demands on its district energy system, including the high-efficiency condensing natural 

gas boilers, ground source heat pumps, heat recovery from buildings, and solar thermal 

                                                 
16 Ibid. 
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panels already serving that system. LEC has confirmed that it has ample energy source 

options. LEC is procuring this heat energy from the North Shore WWTP Energy Centre 

because the City of North Vancouver Council decided that it is in the best interests of 

the City's residents in consideration of costs, reliability and GHG reduction benefits.17 

19. Moreover, there are no public utility ratepayers for the Commission to protect: 

• The only customer of the Project is LEC, a municipal utility. LEC confirms that it has 

ample energy source options and supports the Commission granting the requested 

exemption order; and  

• The heat LEC obtains from the Project will be transferred to the LEC district energy 

system to serve LEC customers within the City of North Vancouver. The Commission 

has no jurisdiction over the services provided by LEC nor mandate to protect LEC’s 

customers.  

20. FEI has not offered any ideas as to what a workable “light handed” regime might look 

like for this unique situation.  

Reply to arguments in FEI’s Section 2.2  

21. This section of FEI’s argument misconstrues GVS&DD’s position, and amounts to protest 

on the part of FEI about the UCA’s exemption for municipal utilities. The arguments in 

section 2.2 of FEI's argument have been addressed above. 

  Reply to arguments in FEI’s Section 2.3  

22. This section of FEI’s argument is based on further misunderstanding of when regulation 

is and is not needed, and misunderstanding of the purpose and operation of the other 

two exemption orders applicable to GVS&DD.  

                                                 
17 Attachment 4 to Exhibit B-3 provides LEC’s letter of support for the Application, and LEC’s June 19, 2017 report 
to City of North Vancouver Mayor and Council regarding the, at that time, proposed contract with GVS&DD. 
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23. The other two exemption orders referred to (see paragraphs 9 and 10 of the GVS&DD 

Final Argument and paragraph 19 of the FEI Final Argument) exempt GVS&DD from Part 

3 of the UCA in relation to the production and sale of electricity and renewable natural 

gas because GVS&DD is not a monopoly with respect to such activities and therefore 

regulation of GVS&DD is not needed or appropriate. In those two cases, GVS&DD 

supplies energy to BC Hydro and FEI, respectively, and the potential for monopolistic 

abuse of customers is by BC Hydro and FEI of their respective customers. There is no 

potential for monopolistic abuse by GVS&DD because it is not a monopoly with respect 

to the production and sale of electricity or renewable natural gas.  

24. Pursuant to section 71 of the UCA, the Commission will review the energy purchase 

agreements BC Hydro and FEI enter into with GVS&DD to ensure that BC Hydro and FEI 

have not agreed to a contract that could result in abuse of their public utility customers. 

Again, Commission regulation of BC Hydro and FEI is necessary and appropriate because 

they are monopoly providers of public utility services. 

25. The situation with GVS&DD’s planned Project at the North Shore WWTP and the 

Thermal Energy Sale and Purchase Agreement has some similarities with the situations 

covered by those other two exemption orders in that GVS&DD will be recovering energy 

from waste treatment and supplying the energy to a utility. For each of three cases, the 

utility acquiring energy from GVS&DD has ample energy sources available, and GVS&DD 

is not a monopoly with respect to the provision of the energy. The difference in the 

present situation is that the purchaser of the energy (LEC) is a municipal utility that is 

exempt from regulation by the Commission, unlike the purchasers in the other two 

cases (BC Hydro and FEI) which are public utilities regulated by the Commission. 

26. FEI appears to be proposing that the Commission should seek to impose a form of 

regulation on GVS&DD in an attempt to indirectly regulate LEC, which clearly would not 

be appropriate and would not be consistent with the legislative scheme.  
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27. As discussed in our Final Argument and above, the Commission has no jurisdiction or 

mandate to regulate LEC including review of energy purchase agreements LEC enters 

into. The City of North Vancouver Council has that accountability. 

Reply to arguments in FEI’s Section 2.4 

28. This section of FEI’s argument provides an incomplete review of the evidence, and 

accordingly is misleading. 

29. FEI argues that there is “no way for LEC or its customers to determine whether 

GVS&DD’s costs… may be unjust or unreasonable”18 based only on a statement of intent 

within the Application and GVS&DD’s response to BCUC IR 3.3.  

30. With respect to the statement in the Application referenced by FEI, it is important not to 

lose sight of the fact that the Application was submitted before GVS&DD and LEC 

executed the Thermal Energy Sale and Purchase Agreement, which specifies the costs to 

be recovered from LEC. 

31. FEI’s reference to GVS&DD’s response to BCUC IR 3.3 is incomplete and misleading 

because the immediately preceding responses to BCUC IRs 3.1 and 3.2 report the 

estimated cost recovery from LEC ($1.4 million in 2021, increasing over time as LEC's 

demand for heat grows and BC Hydro rates rise). Additionally, GVS&DD’s response to 

BCUC IR 4.3 provides a summary of the cost recovery provisions of the Thermal Energy 

Sale and Purchase Agreement. The manner and extent to which GVS&DD’s costs of the 

Project will be recovered from LEC are specified in the Agreement, and summarised in 

detail in the IR responses that FEI did not mention. 

Reply to arguments in FEI’s Section 2.5 

32. This section of FEI’s argument is not relevant to GVS&DD’s Application for an exemption 

order. Regardless of who owns the supply and return piping between the Energy Center 

                                                 
18 FEI Final Argument, paragraph 21. 
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