
B A R R I S T E R S  & S O L I C I T O R S  

April 19,2006 

VIA ELECTRONIC FILING 

British Columbia Utilities Commission 
6h Floor, 900 Howe Street 
Vancouver, BC V6Z 2N3 

1600 Cathedral Place 

925 West Georgia Street 

Vancouver, British Columb~a 

Canoda V6C 3L2 

Telephone 604.685.3456 

Facsimile 604.669.1620 

DIRECT LINE: (804) 831 -91 83 
csandersonOlawsonlundell.com 

Attention: Robert J. Pellatt 
Commission Secretary 

Dear Mr. Pellatt: 

Re: British Columbia Transmission Corporation (BCTC) 
Certificate of Public Convenience and Necessity (CPCN) Application for Vancouver 
Island Transmission Reinforcement Project (VITR) - Project No. 3698395 
Sea Breeze Victoria Converter Corporation (Sea Breeze) 
CPCN Application for Vancouver Island Cable Project (VIC) - Project No. 3698405 
BCUC Orders No. 6-70-05 and 6-97-05 

We enclose Final Argument on behalf of BC Hydro in the subject proceeding. Twenty copies of 
this submission will be delivered by courier to the Commission. Copies will also be delivered to 
all parties to the proceeding consistent with the requirements of the Commission's document 
filing protocols. 

Yours very truly, 
LAWSON LUNDELL LLP 

k 
Chris W. Sanderson, Q.C. 

c: Registered Intervenors 

V A N C O U V E R  r C A L G A R Y  r Y E L L O W K N I F E  

LAWSON LUNDELL LLP IS A BRITISH COLUMBIA LIMITED LIABILITY PARTNERSHIP 



BRITISH COLUMBIA UTILITIES COMMISSION 

 

IN THE MATTER OF THE UTILITIES COMMISSION ACT 
R.S.B.C. 1996, Chapter 473  

and 

Re: British Columbia Transmission Corporation  
Project No. 3698395 / Order No. G-70-05 

Certificate of Public Convenience and Necessity Application 
Vancouver Island Transmission Reinforcement Project 

 

 

 

 
Counsel’s Argument 

on Behalf of 
British Columbia Hydro and Power Authority  

 

 
April 19, 2006 

 
 
 
 

 

    



 

TABLE OF CONTENTS 

 

I. INTRODUCTION AND OVERVIEW OF ARGUMENT ............................................ 1 

A. General................................................................................................................................ 1 

B. Determining the Public Interest .......................................................................................... 1 

C. The Proposed Structure of the Commission’s Decision ..................................................... 4 

II. WILL VITR  PROVIDE ADEQUATE CAPACITY FOR VANCOUVER  
ISLAND? ........................................................................................................................... 7 

A. Vancouver Island Capacity Needs ...................................................................................... 7 

B. Design of VITR................................................................................................................... 7 

C. Cost of VITR....................................................................................................................... 8 

1. General Reliability of Cost Estimate .............................................................................. 8 

2. Right-of-Way Costs and Alternate Route Options ......................................................... 8 

D. Rate Impact of VITR ........................................................................................................ 11 

E. BC Hydro’s Role in the Consultation Process.................................................................. 14 

1. General.......................................................................................................................... 14 

2. Duty of the Crown ........................................................................................................ 14 

3. The Consultation Process Generally............................................................................. 15 

4. Consultation with the Tsawwassen First Nation Regarding Options 4 and 5............... 15 

5. Ongoing EAO Consultation.......................................................................................... 16 

6. Consultation through Participation as an Intervenor .................................................... 17 

7. Consultation on Every Stage of the Project is Not Necessary to Complete the CPCN 
Stage...................................................................................................................................... 18 

8. Accommodation Generally ........................................................................................... 18 

F. Summary and Conclusion with Respect to VITR............................................................. 20 

    



2 

III. IS THERE A VIABLE ALTERNATIVE TO VITR? ................................................. 21 

A. Jurisdictional Issues .......................................................................................................... 21 

B. The VIC Project ................................................................................................................ 23 

C. The Sea Breeze Juan de Fuca Project ............................................................................... 24 

1. Introduction................................................................................................................... 24 

2. Financial Plan for the Project........................................................................................ 24 

3. Complementary Infrastructure Required for the Project .............................................. 28 

4. The Adequacy of Non-Firm Service............................................................................. 30 

5. The Nature of Sea Breeze’s Commitment to the Juan de Fuca Project ........................ 31 

6. Summary on Whether Sea Breeze Has Demonstrated the Juan de Fuca Project Will Be 
Built....................................................................................................................................... 34 

IV. IS JUAN DE FUCA MORE COST-EFFECTIVE THAN VITR? ............................. 36 

A. Price of Juan de Fuca Versus Cost of VITR..................................................................... 36 

B. Reliability of Sea Breeze’s Cost Estimate ........................................................................ 37 

C. Determining the Price of Access to the Juan de Fuca Line .............................................. 38 

D. Additional Costs of Juan de Fuca ..................................................................................... 41 

V. SHOULD THE COMMISSION DELAY VITR TO PERMIT NEGOTIATION 
WITH SEA BREEZE ..................................................................................................... 42 

A. General.............................................................................................................................. 42 

B. The Timing of the NEPA Process..................................................................................... 42 

C. Other Timing Issues.......................................................................................................... 45 

VI. SUMMARY AND CONCLUSION ............................................................................... 48 

 

 

 



 

I. INTRODUCTION AND OVERVIEW OF ARGUMENT 

A. General 

1. In its Opening Statement in these proceedings, British Columbia Hydro and Power 

Authority (“BC Hydro”) identified its primary role to be “assisting in the development of a 

record that will permit the Commission to certificate the project which is most likely to be built 

on time, on budget, and can best accommodate, cost-effectively, the needs of BC Hydro’s 

customers in both the short and long term.”1  BC Hydro believes that the lengthy proceedings 

over the past two months have created such a record and it is now possible to confidently 

determine which of the proposals to increase transmission capacity to Vancouver Island in fact is 

the most cost-effective and will therefore best serve the public convenience and necessity as that 

term is used in the Utilities Commission Act, R.S.B.C. 1996, c. 473 (the “UCA”).  BC Hydro also 

believes that the time has come to proceed with that proposal.  

B. Determining the Public Interest 

2. In elaborating the conclusions that BC Hydro has reached and urges on the British 

Columbia Utilities Commission (the “Commission” or “BCUC”), it is important to clarify what 

is meant by public convenience and necessity and cost-effectiveness.  At Transcript Volume 6, 

page 821, Commissioner O’Hara asked what was meant by the term cost-effectiveness.  At 

Transcript Volume 40, page 7542, the Chair posed the question, “What are the interests that can 

be considered as part of the public interest in respect of the matters to be decided in this 

proceeding?”  He went on to refer to the decision of the Supreme Court of Canada in Memorial 

Gardens v. Colwood Cemetery, [1958] S.C.R. 353. 

                                                 
1 Transcript Volume 6, p. 808, lines 4-11. 
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3. BC Hydro accepts the Commission’s determination of these questions found at pages 

74-77 of the Commission’s Decision of September 8, 2003 in connection with Vancouver Island 

Energy Corporation’s application to build a Vancouver Island generation project (the “VIGP 

Decision”).2  In the VIGP Decision, the Commission concluded that for the purposes of 

determining the public convenience and necessity, it should have regard to whether or not the 

proposed project had been demonstrated to be cost-effective.  The Commission elaborated that 

determination of the most cost-effective solution included “consideration of project 

characteristics such as reliability, dispatchability, timing and location, as well as the cost or 

price.”3  BC Hydro believes this passage provides useful guidance for the Commission in 

considering whether it should grant a certificate of public convenience and necessity (“CPCN”) 

for the only application remaining before it.  The considerations specifically itemized in the 

VIGP Decision can be adjusted to the specific context of this case by consideration of the rate 

impact of competing proposals, capacity (both firm and non-firm), reliability (including physical, 

financial, performance standards and institutional framework), schedule and timing (including 

consideration of timing of regulatory approvals, financing arrangements, construction period and 

commissioning), and, finally, consideration of the key risks associated with project completion 

(including First Nations, non-BCUC approvals, the need for transmission by others, and the 

scope of public opposition). 

4. The Chair expressly posed the question of the relationship between public and private 

interest at Transcript Volume 40, page 7547, lines 19-20.  BC Hydro respectfully submits that 

                                                 
2 In the Matter of Vancouver Island Energy Corporation (A Wholly-Owned Subsidiary of British Columbia Hydro 
and Power Authority) Vancouver Island Generation Project Application for a Certificate of Public Convenience and 
Necessity Decision, (British Columbia Utilities Commission, September 8, 2003, Order Number G-55-03).  
3 See VIGP decision, p. 77. 

 



 3

the Commission correctly determined in its VIGP Decision that its focus should be on the public 

interest, as opposed to achieving equity amongst competing private interests.4  In reaching this 

conclusion, it is respectfully submitted that the Commission properly applied the principles that 

when deciding whether and to whom a CPCN will be issued, “the public interest is the 

talisman.”5  BC Hydro also submits that utility commissions are not concerned with achieving 

equity among competing private interests6 or even among competing public utilities.7  In 

Re Hamilton, the Nova Scotia Supreme Court sitting en banc, stated the following commencing 

at page 809: 

Many and varied are the definitions of convenience and necessity which courts 
and commissioners have propounded.  In the first place the convenience and 
necessity which is to be considered is that of the public and not of private 
individuals. 

5. BC Hydro acknowledges that other matters may be relevant where two proposals are 

otherwise equally cost-effective.  To the extent an individual or group of individuals is 

differently affected by two otherwise equivalent projects, that impact may be worth taking into 

account.  In this case, this observation may be relevant when comparing alternative routes 

proposed by the British Columbia Transmission Corporation (“BCTC”).  However, before 

considering these secondary factors, the Commission should first determine whether it has a 

cost-effective proposal before it at all. 

                                                 
4 See VIGP Decision, p. 78. 
5 A.J.G. Priest, Principles of Public Utility Regulation, Theory and Application (Virginia: The Michie Company, 
1969) at 349.  Court decisions and various legal treatises have generally treated “public convenience and necessity” 
as being synonymous with the “public interest”.  See Robert McCauley and James Sprague, Practice and Procedure 
Before Administrative Tribunals, Vol. 1 (Toronto: Carswell, 2005) at 8-6. 
6 Re Hamilton, [1937] 1 DLR 807 (N.S.S.C., en banc). 
7 Barnes v. Arkansas Public Service Commission, 235 Ark. 683, 362 S.W.2d (1962). 
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C. The Proposed Structure of the Commission’s Decision 

6. In this case, the only proposals before the Commission are the many variants of the 

Vancouver Island Transmission Reinforcement (“VITR”) project sponsored by BCTC.  There is 

no sponsor of any alternative project that requires a CPCN. Therefore the Commission’s task is 

not to choose between competing applicants for a CPCN but rather to determine whether to issue 

a CPCN at all.  BC Hydro notes this is a different question than posed in its Opening Statement 

when the Vancouver Island Cable (“VIC”) project of Sea Breeze Victoria Converter Corporation 

(“Sea Breeze”) was before the Commission.  Sea Breeze withdrew its CPCN application on 

March 1, 2006.8 

7. As stated during BC Hydro’s Opening Statement, where the Commission has determined 

that meeting a demonstrable need is in the public convenience and necessity and the Commission 

has before it a proposal that will meet that need, it ought only withhold a CPCN if it is virtually 

certain that the need will be met in some other way. The public convenience and necessity must 

not to be trifled with. Therefore, in circumstances where there is only one application before it, 

the Commission should not be persuaded to indulge in wishful thinking with respect to what 

might be – it must have hard evidence before it of what will happen if the application is allowed 

and what will happen if it is not.   

8. For these reasons, BC Hydro’s argument asks first whether BCTC has presented a project 

capable of reliably meeting the needs on Vancouver Island that the Commission has determined 

exist. If not, the Commission will of course be required to reject the application. If so, the 

Commission must then determine whether the proposal is cost-effective when compared to any 

                                                 
8 Transcript Volume 25, p. 4783, line 25 to p. 4784, line 2. 
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alternative that the Commission is virtually certain will be developed if the application is 

rejected.  

9. This structure is significantly different than BC Hydro proposed in its Opening Statement 

when both the VITR9 and VIC projects were before the Commission.10  The grid that BC Hydro 

proposed in its Opening Statement11 would have compared BCTC’s VITR project with 

Sea Breeze’s VIC project.  Because the Commission would have had jurisdiction over both these 

projects, a straight across comparison in assessing which project should obtain a CPCN on the 

basis it was most cost-effective would have been relatively straightforward.  During the hearing, 

Sea Breeze, in its sole discretion, chose to withdraw its support for the VIC project.  It is 

BC Hydro’s respectful submission that notwithstanding the attempt to retain a VIC-like 

alternative, there is now no other project to which VITR can be directly compared.   

10. Indeed, Sea Breeze, the only proponent of the VIC project, has withdrawn its support.  

Neither BCTC nor BC Hydro have applied to step into its shoes because neither think VIC offers 

a viable alternative for serving Vancouver Island.  The Commission should select amongst 

projects that are brought before it by qualified proponents, not design projects itself.12  Thus, 

BC Hydro submits there is no “VIC-like project” before the Commission and, in answer to the 

Chair’s question at Transcript Volume 40, page 7543, the Commission cannot grant to BCTC a 

CPCN for a revised VIC proposal.  As such, this argument will not address the VIC-like project 

at any length.  

                                                 
9 Exhibit B1-1, p. 5, section 1.4 (Order Sought). 
10 Exhibit B2-1, p. 11, section 1.7 (Order Sought). 
11 Transcript Volume 6, p. 821, line 5. 
12 See sub-section 46(3), UCA, “Procedure on Application”. 
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11. Sea Breeze’s remaining project is the Juan de Fuca project proposed as a merchant line 

and regulated by the National Energy Board (“NEB”).  The grid-like approach is significantly 

less suitable to compare that proposal to VITR because, as BCTC notes at paragraph 65 of its 

Final Submission, the threshold issue is not whether Juan de Fuca is a good project, but rather 

whether it is virtually certain it will be built if VITR is not permitted to proceed. 

12. In light of these observations, a grid approach will not be employed in this argument.  

Instead, BC Hydro will review the evidence relating to the VITR proposal first to determine 

whether that project can meet the needs of Vancouver Island customers. The argument will then 

examine whether, assuming that VITR can otherwise meet these needs, the Juan de Fuca project 

is virtually certain to accomplish the same thing by alternative means. Only if it does will the 

question of which of the two proposals is most cost-effective arise.   
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II. WILL VITR  PROVIDE ADEQUATE CAPACITY FOR VANCOUVER ISLAND? 

A. Vancouver Island Capacity Needs 

13. BC Hydro accepts the assessment of Vancouver Island needs set out at pages 3-7 of 

BCTC’s Final Submission.13  That assessment concludes there will be a shortfall of at least 300 

MW commencing in 2007.  No further submissions on the point are required here. 

B. Design of VITR 

14. It appears to be common ground that the VITR project will meet Vancouver Island’s 

capacity needs as it has a capacity of 600 MW and, indeed, will be sufficient to meet the 

transmission needs of Vancouver Island until approximately 2017. That is, while alternative 

technologies have been promoted on the basis that they might do the job more appropriately, no 

evidence was lead to suggest that VITR could not itself do the job. Indeed, the VITR project uses 

existing and well-known technology and the route for Option 1 (overhead through Tsawwassen) 

is entirely within the existing right-of-way; and the vast majority of Option 2 (underground 

through Tsawwassen) is on existing rights-of-way.  Thus, neither require material greenfield 

construction. 

15. During cross-examination, various routing and seismic issues were addressed.  BC Hydro 

did not hear in that evidence any basis for concluding that VITR could not be built or once built 

would not be capable of providing safe reliable supply to Vancouver Island on an ongoing basis.  

Accordingly, BC Hydro submits that the evidence supports the conclusion that VITR has the 

physical characteristics necessary to meet the need of Vancouver Island. 

                                                 
13 Final Submission of British Columbia Transmission Corporation dated April 5, 2006 (“BCTC Final Submission”). 
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C. Cost of VITR 

1. General Reliability of Cost Estimate 

16. The cost information with respect to VITR appears to be quite highly developed.14   

While VITR may be under cost pressure due to tight labour and material supply conditions, any 

resulting cost inflation will be the result of general inflation in costs and not because of selection 

of VITR in particular.  BC Hydro is confident that the cost estimates of BCTC in respect of 

VITR are sufficiently far advanced to justify reliance at the CPCN application stage.   

2. Right-of-Way Costs and Alternate Route Options 

17. The single most significant unknown with respect to costs turns on the choice of route.  

That issue is entirely within the Commission’s control and the Commission can and must make 

an assessment as to whether or not the additional costs associated with alternatives to Option 1, 

the least-cost alternative, are warranted based on an assessment of the cost-effectiveness and  

relative third party impacts of alternatives.  Making the choice amongst the various options 

offered by BCTC will be discussed next.  However, one point is worth making at the outset. At 

Transcript Volume 40, page 7542, the Chair asked, “Does the Commission have jurisdiction to 

order a public utility to compensate property owners for adverse impacts of utility plant or 

system in respect of both conforming and non-conforming improvements?”  BC Hydro submits 

that the Commission’s enabling statute, the UCA, does not provide the Commission with the 

jurisdiction to order a public utility to compensate property owners for adverse impacts of the 

transmission system in respect of conforming improvements.   Any dispute regarding 

compensation would ultimately be decided by the courts and not by the Commission.  However, 
                                                 
14 Exhibit B1-1, p. 107, Table 4-5; and Exhibit B1-54, BCUC IR 4.203.1. 
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in evaluating a project’s costs, BC Hydro submits it is appropriate for the Commission to take 

such costs into consideration.  In analyzing those costs, the Commission would need to 

determine whether such costs have been understated and whether BCTC has made an adequate 

allowance for compensating landowners with respect to any non-conforming improvements 

should BCTC be held liable to do so. 

18. In selecting amongst BCTC’s routes, in addition to cost, including any compensation 

costs associated with any route, BC Hydro submits the Commission should also have regard to 

the following factors:  timing/schedule; novelty/uncertainty; ratepayer support; and third party 

support/opposition. 

19. In general, BC Hydro accepts BCTC’s submissions with respect to these factors. 

Certainly, applying these criteria, BC Hydro agrees with BCTC’s submission that Options 3 to 7, 

inclusive, are not cost-effective.15  Not only are all these routes significantly more expensive 

than either Option 1 or Option 2, but they all lack ratepayer support and have other adverse 

characteristics that make them clearly undesirable. Thus, the only debate is between Option 1 

and Option 2. 

20. BCTC’s discussion of the choice between Option 1 and Option 2 focuses on the trade-off 

between least cost, on the one hand, and reasonable accommodation of local interests, on the 

other.  BC Hydro understands the need to make subjective judgments in these type of 

circumstances and accepts that relatively minor cost increases may be justified where significant 

public acceptance issues are in play.  In general, BC Hydro accepts that additional cost of 

                                                 
15 BCTC Final Submission, pp. 63-65. 
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Option 2 may be justified in this case if it results in a significant increase in the level of public 

acceptance in Tsawwassen. 

21. BCTC has suggested in its Final Submission that it will be satisfied that Option 2 is 

justified if 51 percent of affected landowners have agreed to an underground right-of-way within 

90 days of the Commission’s decision.  BC Hydro does not quarrel with this measure from a cost 

perspective, but wishes to sound a significant concern with respect to timing. 

22. BC Hydro currently has all the rights required to proceed with Option 1 on an overhead 

basis through Tsawwassen.  It does not have those rights with respect to the underground 

portions of Option 2 and would have to acquire such rights from landowners by negotiation or 

expropriation.  BC Hydro believes that BCTC should only be permitted to proceed with Option 2 

if the Commission is satisfied that the option can be built in accordance with the schedule 

identified by BCTC.  Absent successful negotiations with landowners, that evidence is currently 

lacking. 

23. In these circumstances, BC Hydro suggests that the Order sought by BCTC be varied to 

provide that BCTC be permitted to proceed with Option 2 if it has provided to the Commission 

proof that it has acquired or will be able to acquire through negotiation or expropriation rights of 

entry sufficient to allow it to complete construction of VITR by October 2008 in accordance with 

the project schedule filed for VITR.  If the Commission is not satisfied with this proof, it should 

require BCTC to construct Option 1. 

24. In light of these observations, BC Hydro believes that for assessment purposes the 

Commission should consider BCTC’s proposal based on the costs associated with Option 1.  If 

the Commission permits BCTC to build Option 2, it should only be because it has concluded that 
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Option 2 is ultimately more cost-effective taking the long-term into account.  Accordingly, 

assessing the application on the basis of Option 1 costs and attributes is the conservative course. 

D. Rate Impact of VITR 

25. To complete its assessment of Option 1, the Commission must consider the rate impact of 

the proposal. It is here that the evidence of Mr. Morris becomes relevant.  

26. Mr. Morris’s evidence described the means by which the construction costs associated 

with VITR will be translated into rates.16  While this evidence created considerable controversy 

during the hearing, it was not contradicted in any testimony and Mr. Morris’s cogent explanation 

of the formulas contained in the Special Directions leave no room for argument with respect to 

what the rate impact will be.17  There is no evidence which would permit the Commission to 

conclude anything other than that the construction of VITR under BCTC’s direction and at 

BC Hydro’s expense will increase the debt of BC Hydro by an amount equal to the capital cost 

of the project and will have no impact on the amount upon which BC Hydro is entitled to earn a 

return on equity, except in those years when BC Hydro’s debt/equity ratio can be kept at or 

below 80/20 only by reducing its dividend payment to the Province.  Based on past experience18 

and future projections,19 there is no evidence before this Commission which would permit it to 

conclude that those circumstances will exist within the foreseeable future.20  If those 

circumstances were to occur sometime in the future, the financial impact would be negligible in 

                                                 
16 Transcript Volume 34, p. 6565, lines 8-10; p. 6577, lines 15-19; p. 6584, line 2 to p. 6585, line 9. 
17 Exhibit C6-14, “Direct Testimony of Tony Morris.” 
18 See table attached to Exhibit C6-27, BC Hydro’s response to undertaking at Transcript Volume 35, p. 6667, line 
18 to p. 6668, line 1. 
19 Exhibit C6-7, BC Hydro’s response to undertaking at Transcript Volume 35, p. 6662, lines 6-12. 
20 Exhibit C6-27; and Transcript Volume 34, p. 6667, line 12 to p. 6668, line 8. 
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present value terms and, in any event, would only exist for so long as the debt/equity ratio 

remained over, but not too much over, the 80/20 ratio.  

27. Thus, BC Hydro submits that the actual rate impact must be calculated on the basis of 

100 percent debt or at debt levels very close to that if the Commission wishes to reflect the very 

slim and distant possibility for years when the rate impact might be partially based on equity. 

28. The relevance of this conclusion is twofold.  First and most importantly, the Commission 

must understand the expected rate impact of any project to which it is asked to grant a CPCN.  

Mr. Morris’s evidence permits the Commission to obtain that understanding in the context of this 

project.  

29. Second, the evidence allows the Commission to assess BC Hydro’s submission at the 

outset of this hearing that it was in a position to objectively evaluate the competing alternatives 

for increasing transmission capacity to Vancouver Island because it had no financial stake in the 

outcome.  Mr. Morris’s evidence supports this claim because it demonstrates that the return on 

equity (and therefore the payments made to the Province) will be unaffected by whether VITR 

proceeds or not in all reasonably likely circumstances. 

30. BC Hydro notes that Mr. Morris’s evidence neither requires nor invites the extended 

discussion of comparative economics that BCTC undertakes.21  BCTC seems to agree with 

BC Hydro’s position that because the only application before the Commission is for VITR, 

comparative economics are not an issue before the Commission on this application.  

Nevertheless, BCTC goes on to discuss comparative economics at length by offering its views on 

                                                 
21 BCTC Final Submission, pp. 19-21. 
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the proper basis for comparing between privately funded projects and projects built by 

BC Hydro.  

31. BC Hydro does not accept BCTC’s analysis in a number of respects but does not believe 

that the issues it raises have any place in this proceeding.  They likely would have if VIC were 

still in play, but they do not since Sea Breeze’s withdrawal of the VIC CPCN application.  The 

Chair, at Transcript Volume 40, page 7543, asked, “Given the evidence and matters to be 

decided in this proceeding, should this Panel review the cost of service analysis of capital 

projects conclusions found at page 35 of the VIGP Decision dated December 8, 2003?”  

BC Hydro respectfully submits that this proceeding is neither the time nor place to consider the 

challenging topics raised by BCTC in its argument. Rather, in this proceeding, the Commission 

should limit its review of Mr. Morris’s evidence to the issues it was intended to address. 

32. To elaborate to some extent, BC Hydro accepts there may well be a place for private 

transmission in meeting transmission needs in B.C.  However, it is not persuaded on the record 

of this proceeding that the financial basis on which that should occur has been established with 

sufficient clarity to allow the Commission to make a general determination on what that should 

be.  Before such a determination could be made, distinctions between the role of merchant 

transmission and the role of independent power generation on the generation side would have to 

be explored.  BC Hydro accepts purchases from unregulated independent power producers as an 

appropriate means of obtaining generation to meet its obligation to serve because BC Hydro is 

able to buy from diverse suppliers in quantities greater than required to meet its loads in 

expectation that not all projects will be completed and, if they are, excess generation can be 

exported.  Price is determined by competitive forces operating on many suppliers.  This level of 

flexibility and competition is currently not available in the context of merchant transmission.  
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The record in this proceeding is simply not adequate to permit general conclusions about how 

these issues should be resolved when comparing merchant to utility transmission projects. 

E. BC Hydro’s Role in the Consultation Process 

1. General 

33. The only other material issue associated with VITR is the adequacy of the consultation 

process undertaken by BC Hydro with respect to the route as it affects First Nations’ interests. 

The Chair framed two questions with respect to this issue at Transcript Volume 40, page 7543 as 

follows:  “Has BC Hydro met the obligation to consult with First Nations in regard to each of the 

VITR route options?” and “Does BC Hydro have an obligation to accommodate First Nations, 

and when does the obligation arise?”  BC Hydro will address each question in turn. 

34. BC Hydro makes these submissions as the party responsible, as between BC Hydro and 

BCTC, for communications and consultations with First Nations with respect to extensions or 

expansions of the BCTC operated transmission system (the “Transmission System”) pursuant to 

the Key Agreements between BC Hydro and BCTC.22  

2. Duty of the Crown 

35. The Key Agreements establish responsibility for consultation with First Nations as 

between BCTC and BC Hydro only.  However, case law from the Supreme Court of Canada 

(subsequent to the Key Agreements) confirms that the duty to consult and, if necessary, 

accommodate rests with the Crown.  Third party project proponents do not and cannot owe a 

                                                 

22 Exhibit C6-5, Attachment 5, Asset Management and Maintenance Agreement; and Exhibit C6-5, Attachment 6, 
Master Agreement. 
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duty to consult and accommodate.23  What BC Hydro has done by way of consultation with and 

accommodation of First Nations, it has done in discharge of the Provincial Crown’s obligations. 

3. The Consultation Process Generally 

36. BC Hydro undertook a lengthy consultation process with numerous First Nations.  Close 

cooperation took place, and is continuing to take place, between BC Hydro, BCTC and the 

Environmental Assessment Office (“EAO”).  BC Hydro initiated communications with 

Aboriginal groups in respect of VITR in November 2004.  BC Hydro followed up with 

individual First Nations and Aboriginal organizations by telephone, email and face-to-face 

meetings and presentations.  BC Hydro and BCTC received First Nations’ input into the 

selection of archaeological firms for the VITR.  First Nations’ representatives participated in 

environmental and archaeological field work.24 

4. Consultation with the Tsawwassen First Nation Regarding Options 4 and 5 

37. In discussions with the Tsawwassen First Nation (“TFN”), BC Hydro placed extra 

emphasis upon the discussion of various route options in South Delta—particularly Options 4 

and 5.  On April 22, 2005, BC Hydro contacted the TFN specifically regarding the alternative 

routes that were being considered in South Delta.  The TFN indicated that they did not support 

Options 4 and 5.25   

                                                 
23 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73 (“Haida”) at 
paragraph 53. 
24Exhibit C6-8, p. 5, line 22 to p. 6, line 16, pp. 13, lines 1-12. 
25Exhibit C6-8, p. 9, lines 21-26 and attached Exhibits J, K and L. 
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38. However, notwithstanding this statement of opposition from the TFN to Options 4 and 5, 

BC Hydro continued consultation with the TFN in respect of these route options.  This 

consultation continued during the BCUC process.  In November 2005, BC Hydro wrote to the 

TFN suggesting a meeting with TFN Council regarding the status of route Options 4 and 5.  In 

December 2005, BC Hydro sent the TFN an information package (assembled by BCTC) 

regarding route Options 4 and 5.26 

5. Ongoing EAO Consultation  

39. BC Hydro’s consultation activities did not take place in isolation, but were closely 

coordinated with the activities of the EAO.  The EAO initiated communications with Aboriginal 

groups in respect of VITR in January 2005.27  In March 2005, BC Hydro provided First Nations 

with a draft Terms of Reference (“ToR”) for the Environmental Assessment Certificate 

application.28  The EAO followed up this communication in May 2005 and provided copies of a 

draft Section 11 Order outlining the proposed assessment scope, procedures and methods for the 

VITR project and a revised draft ToR.29 

40. On May 26, 2005, the EAO held a meeting (attended by representatives of BCTC and 

BC Hydro) with representatives of the Hul’qumi’num (“HTG”), TFN and Sencoten Alliance.  At 

this meeting, there was a discussion of the alternative routes analyzed for Tsawwassen and the 

                                                 
26Exhibit C6-8, p. 13, lines 13-24. 
27Exhibit C6-8, p. 7, lines 1-12 and attached Exhibit D. 
28Exhibit C6-8, p. 7, lines 14-23 and attached Exhibit E. 
29Exhibit C6-8, p. 7, line 31 to p. 8, line 14 and attached Exhibits G and H. 
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Gulf Islands.30   This meeting was followed up by conference calls and the submission of 

comments by the First Nations.31 

41. BC Hydro provided capacity funding to the HTG, TFN and Sencoten Alliance to assist 

them in providing comment to the EAO on the draft ToR and the draft Section 11 Order.32  The 

Section 11 Order33 and ToR were subsequently finalized.  These meetings, telephone calls and 

discussions provided an opportunity for these First Nations to provide input and comment 

(separate and apart from other public input processes) of the draft Section 11 Order and draft 

ToR.   

6. Consultation through Participation as an Intervenor 

42. The HTG and the Sencoten Alliance registered as intervenors in the BCUC process.  As 

intervenors, they had the full panoply of rights to ask information requests, file written evidence, 

cross-examine and submit final argument.  The Sencoten Alliance chose not to take advantage of 

these procedural rights. 

43. The HTG participated actively as an intervenor up to January 6, 2006.  In 

Exhibit C27-13, the HTG notified the Commission that it intended to “remain on record as an 

Active Intervenor”, but indicated that it intended to reduce its participation in the absence of a 

commitment to funding.34  Following January 6, 2006, the HTG did not take further advantage 

                                                 
30Exhibit C6-8, p. 11, lines 8-20 and attached Exhibits M and N. 
31Exhibit C6-8, p. 11, line 34 to page 12, line 35 and attached Exhibits Q, R, S and T. 
32Exhibit C6-8, p. 11, lines 21-33 and attached Exhibits O and P. 
33 Exhibit B1-42. 
34 Exhibit C27-13, p. 5..
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of its procedural rights as an intervenor.  However, as a registered intervenor, the HTG was still 

entitled to exercise its rights to cross-examine and file written argument.35 

7. Consultation on Every Stage of the Project is Not Necessary to Complete the CPCN 
Stage 

44. BC Hydro submits that the consultation program carried out by BC Hydro and the EAO 

has advanced consultations with First Nations in regard to each of the VITR route options to an 

appropriate stage.36  BCTC’s Application for a CPCN confirms that the VITR project is subject 

to the EAO process.  The EAO process provides a continuing, open, transparent and accessible 

forum for First Nations to bring forward any issues and concerns related to VITR for serious 

consideration by the Provincial government.  The BC Hydro consultation process and the 

separate EAO process is ongoing.  There will be further consultation opportunities as the 

environmental assessment and approval process continue. 

45. The scope and extent of future consultation is defined by the ToR and the Section 11 

Order under the Environmental Assessment Act (“BCEAA”).  The BCUC can ensure the 

successful continuation and conclusion of this consultation program by making any CPCN 

approval subject to the outcome of the assessment being conducted under the BCEAA. 

8. Accommodation Generally 

46. In Haida, supra, the Supreme Court of Canada held that accommodation does not arise in 

every instance where there is a duty to consult. The issue of accommodation only arises in those 
                                                 
35 Haida, supra, at note 23; Apsassin v. B.C. Oil and Gas, 2004 B.C.S.C. 92, aff’d 204 B.C.C.A. 286; Halfway River 
First Nation v. B.C. (Ministry of Forests), 1999 B.C.C.A. 470; Ryan et al v. Fort St. James Forest District (District 
Manager), Smithers Registry No. 7855 (B.C.S.C.), aff’d (1994), 40 B.C.C.A. 91. 
36 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 S.C.R. 550, 2004 
S.C.C. 74. 
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situations where the consultation process discloses that “a strong prima facie case exists for the 

claim, and the consequences of the government’s proposed decision may adversely affect it in a 

significant way…”37  

47. Accommodation can take many forms.  One form that accommodation can take is 

modifying a contemplated course of action to reduce or eliminate impacts to First Nations 

interests.  BCTC has selected and advocated for a preferred route option which (among other 

advantages) accommodates First Nations interests.  Given the uncertainty regarding which route 

option will ultimately be selected, it is not a reasonable expectation for BC Hydro to have 

negotiated final and binding right-of-way agreements with the TFN.  To conclude otherwise 

would require BCTC and BC Hydro to engage in detailed, complex, lengthy and costly 

negotiations with the TFN in order to finalize terms of a right-of-way agreement.  Such efforts 

would need to be undertaken merely on the contingency that Option 4 was selected by the 

Commission.  If Option 4 was not the route option selected by the Commission, the negotiations 

would be for naught.  Therefore, BC Hydro submits that the obligation to accommodate in 

respect of the specific impacts of any particular route do not arise until the route is identified. 

48. A separate, distinct or additional process is not required by law.  The Supreme Court of 

Canada found that the Crown had met its duty to consult through the EAO process in Taku River.  

The Taku River Tlingit participated in the EAO environmental assessment review process.  The 

Court concluded that the Crown’s consultation was adequate to satisfy the honour of the Crown. 

49. In summary, BC Hydro believes that the evidence establishes that all obligations to First 

Nations have been discharged to the extent appropriate at this stage of the VITR project.   
                                                 
37 Haida, supra, at note 33, para. 47. 
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F. Summary and Conclusion with Respect to VITR 

50. Based on the review of the evidence above, BC Hydro is emphatically of the view that 

BCTC has presented a project that provides an acceptable solution to a known problem. Its costs 

are highly predictable, its rate impact manageable and its affect on third parties mitigatable or 

otherwise acceptable. In the absence of a viable alternative that the Commission is virtually 

certain will be built that can accomplish the same ends, VITR should clearly be certificated. 

51.  The balance of this argument will consider whether such an alternative exists. 
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III. IS THERE A VIABLE ALTERNATIVE TO VITR? 

A. Jurisdictional Issues 

52. At Transcript Volume 40, page 7543, the Commission Panel asked, “If the Commission 

finds that either VIC or Juan de Fuca may be more cost-effective than VITR, can the 

Commission grant the CPCN to VITR subject to directions similar to those found in Exhibit 

C31-21?”  The following directions are sought in Exhibit C31-21: 

(1)  denying BCTC’s application for a CPCN for the VITR project;  

(2)  directing BCTC and BC Hydro to enter into discussions with Sea Breeze for the 

purpose of using Juan de Fuca to meet Vancouver Island’s need for additional 

reliable transmission capacity within time limits determined by the Commission 

with a view to reaching agreement;  

(3)  if the parties are not able to reach agreement with respect to the Juan de Fuca 

project, BCTC will be entitled to the issuance of a CPCN based on the revised 

VIC proposal; and  

(4)  upon which BCTC is required to compensate Sea Breeze for costs incurred by Sea 

Breeze in respect of the VIC-like project.   

53. With respect to (1) above, BC Hydro submits that the Commission has authority pursuant 

to section 46(3) of the UCA to refuse to issue a CPCN to BCTC for the VITR project.  However, 

for the reasons outlined elsewhere in this Submission, BC Hydro does not believe it should use 

its authority in this way.  With respect to (2) above, BC Hydro notes that the Commission has 

encouraged commercial discussions of the type contemplated in the past, but submits that such 
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encouragement would not be appropriate here.  Sea Breeze has been unable to provide any 

clarity with respect to what it wishes to discuss with BC Hydro.  While BC Hydro is responsible 

for ensuring adequate supply to Vancouver Island, the responsibility for ensuring transmission is 

adequate resides with BCTC.  To the extent that Sea Breeze is looking for financial support 

directly, that is a commercial matter and BC Hydro submits that the Commission lacks 

jurisdiction and, in any event, has been given no reason to compel BC Hydro to enter into a 

commercial transaction to finance a merchant transmission project.  Similarly, there is no basis to 

encourage BC Hydro to negotiate to purchase transmission service on the Juan de Fuca line.  

BC Hydro has no current need of such service and, as discussed elsewhere in this Submission, 

cannot see a likely source of generation becoming available that will require the service any time 

soon.  In any event, BC Hydro respectfully submits that the Commission lacks the jurisdiction to 

require BC Hydro to purchase power from any specific source.   

54. BC Hydro also opposes encouraging BCTC to negotiate by placing conditions in its 

CPCN for VITR.  The Commission should not allow its offices to be used to fundamentally shift 

the commercial negotiating position of parties with respect to unregulated transactions.  This 

point is elaborated below in Part V. 

55. With respect to the third condition set out above, BC Hydro submits that the Commission 

cannot issue a CPCN to BCTC based on the revised VIC project.  As previously submitted, the 

Commission’s role is not to design projects itself but to select amongst projects that are brought 

before it by qualified proponents.  As there is no VIC-like project, nor any proponent proposing 

such a project, before the Commission, the Commission cannot issue a CPCN to BCTC for a 

revised VIC proposal.  
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56. With respect to the fourth condition, set out above, it is necessary to distinguish between 

an application brought by Sea Breeze for a cost award made pursuant to the Participant 

Assistance/Cost Award Guidelines, under section 118 of the UCA, 38 and an order seeking costs 

that go beyond the possibility of the funding guidelines as referenced in Transcript Volume 25.39  

BC Hydro has already submitted that the Commission cannot order BCTC to proceed with a 

VIC-like project, for the reasons set out above.  If a VIC-like project does not proceed, the 

answer to the fourth condition is moot because Sea Breeze’s investment in VIC will have created 

no value.  In no circumstance should Sea Breeze be paid something in excess of the commercial 

value of its assets at ratepayers’ expense.  BC Hydro reserves its right to make submissions 

should Sea Breeze seek such an order for costs for the compensation ($18.6 million/$24.6 

million) it has identified in its response to the undertaking at Transcript Volume 36, pages 7049-

7050.40   

B. The VIC Project 

57. The VIC project is no longer a viable alternative to VITR that is virtually certain or even 

remotely likely to proceed given that at this late date it has no sponsor. Accordingly, the only 

potential alternative that needs to be considered before issuing a CPCN for VITR is Sea Breeze’s 

Juan de Fuca project.  

                                                 
38 See Appendix A to BCUC Order No. G-15-04. 
39See p. 4674, lines 9-17. 
40 Exhibit C31-57. 
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C. The Sea Breeze Juan de Fuca Project 

1. Introduction 

58. The core issue with respect to the Juan de Fuca project is whether or not Sea Breeze will, 

in fact, construct the project.  Sea Breeze’s proposal is for a merchant line and it is under no 

obligation to build it if the economic circumstances are not favourable for itself and its 

financiers.  Indeed, there can be no doubt after the evidence in this proceeding that whether or 

not Vancouver Island residents will obtain the benefit of whatever capacity Juan de Fuca has to 

offer will turn on a future assessment of Energy Investors Funds (“EIF”)41 and of unidentified 

lenders,42 which has not yet been made and can only be made once the regulatory conditions 

which will be associated with the project are known and all of the economic parameters of the 

project determined.  The needs of Vancouver Island residents will not be the determining factor 

in this assessment.  This and related issues that go to whether the Juan de Fuca project is likely to 

be built are elaborated below. 

2. Financial Plan for the Project 

59. Financing for the Juan de Fuca project does not yet exist.  The evidence was clear that 

neither equity nor debt financing will become available until a series of milestones has been met. 

60. With respect to the equity portion of the funding, EIF indicated that it will only decide on 

whether to proceed with the Juan de Fuca project once all material milestones have been met43 

                                                 
41 Transcript Volume 39, p. 7431, line 26 to p. 7433, line 19. 
42 Transcript Volume 40, p. 7533, line 26 to p. 7534, line 19. 
43 Exhibit C31-53, EIF’s response to BCTC’s Question 8(b). 
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including a firm contract with ABB.44 Until such time there is no way of knowing whether, or if, 

the project will even proceed.  The milestones with respect to equity funding were set out in the 

Development Loan Agreement (“DLA”)45 obtained by Sea Breeze.  The pending conditions and 

parameters include the following:  

• Milestone 18:  Obtain Letters of Intent, with authorization to perform Phase II site 

evaluations as necessary, for Victoria and Port Angeles Converter Stations and 

ROWs; 

• Milestone 19:  Complete detailed route survey (or DFO, USACE and state agency 

determinations that work is non jurisdictional);  

• Milestone 20: Complete negotiation of not-to-exceed price agreement with ABB for 

turnkey construction in form and substance reasonably acceptable to Lender; 

• Milestone 21: Completion of Facilities Study for BPA; 

• Milestone 23:  Award of minor contracts to successful minor open season bidders; 

• Milestone 24:  Completion of Interconnection Study required by BCTC; 

• Milestone 26:  Execution and delivery by borrower and successful bidders of major 

LTCAs in form and substance reasonably acceptable to Lender; multiple contracts for 

the most important open season products; 

                                                 
44 Exhibit C31-38, p. 6, Milestone 36. 
45 Exhibit C6-18. 
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• Milestone 28:  Obtain site options as necessary for Victoria Converter Station and 

options for Victoria ROW; 

• Milestone 29:  Obtain site options as necessary for Port Angeles Converter Station 

and options for Port Angeles ROW; 

• Milestone 31:  Submit applications for all federal Project Permits. Application for 

JARPA (Joint Aquatic Resources Permit Application)/Hydraulic Project Approval: 

DNR Aquatic Use Authorization; Water Quality Certification-Section 401; Section 

404 Permit; Shoreline Substantial Development Permit; Certificate of compliance 

with Critical Areas Ordinance; Floodplain Development/Management Permit; Section 

10 Permit; Construction Stormwater General Permit. And any other permits 

determined necessary by E&E; 

• Milestone 32:  Submit applications for all State and local Project Permits deemed 

necessary by E&E; 

• Milestone 33:  Obtain agreements for crossing existing marine facilities (as 

necessary); 

• Milestone 34:  Completion of Facilities Study required by BCTC; 

• Milestone 35:  Re-zoning for converter station sites (as necessary); 

• Milestone 36:  Execution and Delivery by Borrower and contractor acceptable to 

Lender of EPC Contract in form and substance reasonably acceptable to Lender; 
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• Milestone 37:  Complete Environmental Assessment satisfying requirements of 

National Environmental Policy Act, State of Washington Environmental Policy Act, 

and Canadian Environmental Assessment Act; 

• Milestone 38:  Receive or cause to be received all Project Permits necessary to 

commence construction and achieve construction financing; 

• Milestone 39:  Receipt from BPA of Record of Decision authorizing Interconnection 

Agreement and Execution of Interconnection Agreement; 

• Milestone 40:  Receipt of Presidential Permit; and 

• Milestone 41:  Completion of negotiations with BPA over compensation for major 

system benefits.46 

61. Sea Breeze witnesses also conceded that providers of debt financing would require these 

milestones to have been set and might impose additional requirements besides.47  While aspects 

of the financing package might receive further definition through conditional commitments that 

contain conditions precedent, the evidence shows the only financing Sea Breeze can claim to 

have is the (US) $8.0 million identified in the DLA.48  It would be unprecedented to issue a 

CPCN based on such a complete lack of a financial plan and, for that reason, BC Hydro submits 

that Sea Breeze was wise to withdraw its VIC application.  It would be equally unprecedented 

                                                 
46 Exhibit C31-38. 
47 Transcript Volume 35, p. 6806, lines 15-23. 
48 Exhibit C6-18, section 2.1. 
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for the Commission to deny a certificate to VITR based on a merchant project lacking financial 

commitments, over which the Commission has no control. 

3. Complementary Infrastructure Required for the Project 

62. The second issue that brings into question Sea Breeze’s ability to realize its ambitions 

involves infrastructure requirements on the Olympic Peninsula and resulting limitation on the 

ability to source generation to employ the Juan de Fuca transmission line.  As clearly set out in 

BCTC’s Final Submissions, paragraphs 80-85, while the Juan de Fuca transmission line itself 

would clearly have capacity that would resolve the transmission problems on Vancouver Island 

for a number of years, it is less clear that there exists complimentary transmission capacity 

within the Bonneville Power Administration’s (“BPA”) system.  A transmission line from Port 

Angeles to Vancouver Island is only useful to the extent that there exists power at Port Angeles 

for delivery to Vancouver Island.  That power can only come from generation on the Olympic 

Peninsula, power bought from hubs external to the Olympic Peninsula and wheeled to Port 

Angeles over the BPA system, or the Canadian Entitlement returned by BPA at Port Angeles.   

63. The evidence discloses that there is no current surplus or anticipated generation on the 

Olympic Peninsula,49 so the first alternative is not available.   

64. The evidence  also discloses that the existing system is inadequate to provide firm power 

at Port Angeles.50  The record on what it will take to remedy this is extremely unsatisfactory.  

Sea Breeze sought to leave the impression that it has an enthusiastic partner in BPA that is 

committed to remedying the problem for a number of its own reasons and is well on the way to 
                                                 
49 Transcript Volume 34, p. 6778, line 14 to p. 6779, line 8. 
50 Transcript Volume 34, p. 6764, lines 1-8; and Transcript Volume 36, p. 6987, line 2 to p. 6989, line 26. 
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doing so.  As BPA itself tells the story in Exhibit D-71, BPA does not consider itself to have 

been asked and has yet to undertake some of the essential steps necessary to strengthen its 

system.  Because Sea Breeze chose not to communicate with BPA in connection with the issue, 

not to call any testimony from BPA, and actively opposed any evidence being adduced from 

BPA that was not backed by the voluntary testimony of a witness appearing in person, the 

Commission has virtually no evidence upon which to reach a conclusion with respect to the state 

of the reinforcement efforts of BPA and how likely they are to happen.  All the Commission 

knows from the evidence that was given is that the NEPA process was bifurcated at Sea Breeze’s 

request, further improvements on the Olympic Peninsula will be required, but no one has made a 

request to BPA for them yet, and if and when someone does, additional NEPA process will be 

required.51  The record with respect to the NEPA process is discussed more fully below. 

65. Sea Breeze’s approach to this proceeding in connection with this issue was remarkable.  

It is as if Sea Breeze felt that if others failed to affirmatively demonstrate that reinforcement 

could not happen, this Commission is obliged to assume it will.  BC Hydro strongly resists that 

suggestion and says that the onus of demonstrating a viable alternative rests with the proponent, 

which in this case is Sea Breeze.  In the absence of Sea Breeze demonstrating it will be able to 

facilitate the delivery of needed generation capacity to Vancouver Island, the VITR project must 

be permitted to proceed.  This is but one of many areas where Sea Breeze apparently failed to 

grasp the nature of the task before it.  There are simply too many people depending upon reliable 

supply on Vancouver Island to permit the Commission to lend its support to a project that is not 

virtually certain to provide the capacity required on the Island and over which the Commission 

                                                 
51 Transcript Volume 36, p. 6996, line 22 to p. 6998, line 4. 
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has no positive control.  The failure to demonstrate that the BPA system will be reinforced in a 

timely way is by itself a fatal shortcoming in Sea Breeze’s position. 

66. The failure to demonstrate adequate Olympic Peninsula infrastructure completely 

undermines Sea Breeze’s position relating to the return of the Canadian Entitlement, as well.  In 

addition, the evidence is that BPA has no interest whatever in undertaking what have proved in 

the past to be very time-consuming and laborious negotiations in relation to Entitlement 

returns.52  For its part, BC Hydro (which is the Canadian Entity under the Columbia River 

Treaty) has not identified return at Port Angeles as a desirable or viable objective to pursue with 

BPA (part of the U.S. Entity) and, thus, neither the U.S. nor the Canadian Entity appears likely to 

take on this issue anytime soon.  In these circumstances, BC Hydro respectfully submits the 

Commission must conclude that the Canadian Entitlement is not likely to be a source of reliable 

generation for Vancouver Island via the Juan de Fuca line.  

4. The Adequacy of Non-Firm Service 

67. Perhaps in recognition of the fact that it is unable to demonstrate a firm transmission path 

to Vancouver Island, Sea Breeze did suggest that non-firm service may be adequate for the 

residents of Vancouver Island.  It argues that if one were to look at the two transmission systems 

operated by BPA’s transmission line of business and BCTC as a single system under the control 

of a single operator, one might argue that the Olympic Peninsula system would have to suffer an 

outage at the same time as another outage on the B.C. portion of the transmission system to 

Vancouver Island in order for supply to fall short.53  While BC Hydro believes that it is BCTC’s 

                                                 
52 Exhibit D-71, p. 2. 
53 Transcript Volume 35, p. 6779, line 23 to p. 6780, line 19. 
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responsibility to determine whether such arguments have merit and, if they do, make suitable 

arrangements and obtain suitable assurances from BPA in connection with the way the system 

will be operated, as BCTC’s principal customer, BC Hydro is concerned by Sea Breeze’s 

suggestion.   

68. Efforts to plan and operate two major transmission networks of the scale operated by 

BCTC and BPA on an integrated basis across an international boundary would be unprecedented.  

A major effort has been made to establish cooperation of this sort within the United States 

through the efforts to establish regional transmission organizations and, in the West, at least, they 

have conspicuously failed to reach an agreement, despite the lengthy, laborious and expensive 

efforts of a great number of people, including people at all of BCTC, BC Hydro and BPA, over 

close to ten years.  It is easy to opine about what should happen from the outside in a way that 

Sea Breeze and its consultants have.  It is much more difficult to make it happen from the inside 

as all the utilities involved, not to mention their regulators and likely governments, would have 

to do in order to make it a reality in fact.  In this proceeding, the Commission must look at the 

facts, not the theories, in determining whether or not there is a viable option for meeting the 

capacity shortfall on Vancouver Island. 

5. The Nature of Sea Breeze’s Commitment to the Juan de Fuca Project 

69. With respect to financial viability and corporate structure, BC Hydro has expressed 

significant concerns with respect to whether the Juan de Fuca project, as presented, can be 

financed.  At the core, these concerns come back to the distinction between an entrepreneurial 

merchant project versus a utility-sponsored project in connection with the provision of services 

which BC Hydro must use to meet public utility obligations.  BC Hydro cannot choose whether 
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to serve its customers on Vancouver Island – it has an obligation to provide that service.  

Similarly, BCTC has an obligation to provide service to BC Hydro and other transmitters to 

allow them to meet their obligations.  The issue raised by Sea Breeze’s application is where a 

merchant transmission line fits into the scheme. 

70. The challenge is most clearly evidenced in the testimony of Mr. Schroeder on behalf of 

EIF.  Mr. Schroeder made very clear the contrast between the financier of a project which would 

only be built if it suits the commercial interests of its supporters and those of a public utility 

which has accepted the obligation to expand its system as that expansion is determined to be 

required.54 

71. The enthusiasm of Sea Breeze and even Mr. Schroeder for investing in the Juan de Fuca 

project should not be confused with a commitment to do so.  The commitment could evaporate 

for a host of reasons wholly independent from the needs of the potential customers.   

72. The DLA was executed in April 2005.  Mr Schroeder stated that EIF completed its due 

diligence in respect of the terms and conditions of the DLA prior to that time.55 This is well 

before the VIC project was ever considered.56 While Mr. Schroeder was aware that the VIC 

project would likely be a regulated project,57 he admitted he was not aware of the types of rates 

of return regulated utilities in B.C. or Canada would normally receive.58 EIF assumed the after 

                                                 
54 Transcript Volume 39, p. 7433, lines 10-19 and p. 7434, line 26 to p. 7437, line 24. 
55 Transcript Volume 39, p. 7464, line 7 to p. 7465, line 6 and Exhibit C31-57, Sea Breeze’s response to undertaking 
at Transcript Volume 39, p. 7465. 
56 Transcript Volume 33, p. 6300 line 24 to p. 6301, line 5. 
57 Transcript Volume 39, p. 7436, line 26 to p. 7437, line 7. 
58 Transcript Volume 39, p. 7437, line 14 to p. 7437, line 24. 
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tax rate of return on equity was in the range of 11 percent to 13.5 percent.59  EIF believed there 

was no real precedent for regulated rates of return; was not aware that the Commission had 

determined, in 2005, that the rate of return for the benchmark utility in 2006 ought to be 8.29 

percent; and had not done any financial analysis based on such returns.60  Mr. Schroeder also 

admitted that while EIF had had general discussions of how BC Hydro and BCTC were 

regulated, he was not aware of the Heritage Contract Special Directions HC1 and HC2 or their 

impacts. Mr Schroeder also stated that EIF had never obtained advice from any independent 

consultant with respect to the B.C. electricity market.61  

73. BC Hydro submits that this demonstrated lack of familiarity on the part of EIF with the 

most basic elements of the economic and regulatory regime that would affect the VIC project is 

surprising.  As those elements became known, Sea Breeze made the decision to withdraw the 

VIC CPCN Application. It is apparent from the testimony of Mr. Schroeder that the true 

decision-maker, EIF, was never really engaged with respect to the VIC project. Having decided 

to provide development funding to Sea Breeze to develop a project or projects in the Pacific 

Northwest, it was clearly giving Sea Breeze a lot of latitude.  However, there can be no doubt 

that it would have performed further due diligence before actually investing in VIC and it would 

clearly have been unhappy with what it learned.  For instance, the financial impact of going from 

an after tax 13.5 percent return on equity on a 50/50 debt/equity ratio62 to an after tax 8.8 percent 

return on equity63 on Sea Breeze’s proposed 72/28 debt/equity ratio is far greater than the 

                                                 
59 Transcript Volume 39, p. 7438, line 19 to p. 7439, line 22. 
60 Transcript Volume 39, p. 7440, line 25 to p. 7441, line 23. 
61 Transcript Volume 39, p. 7444, line 19 to p. 7445, line 17. 
62 Exhibit B2-17, Sea Breeze response to BCUC IR 2.91.8 
63 Transcript Volume 39, p. 7467, lines 14 to 20. 
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financial impact would ever have been from the calculation of converting the 28 percent equity 

at an after tax rate of 8.8 percent to the cost of debt.  Thus, if Sea Breeze had not pulled the plug 

on VIC, it was only a matter of time before EIF would have.  

74. The experience with respect to VIC is telling.  Sea Breeze’s willingness to carry out the 

Juan de Fuca project and its backers’ willingness to finance it will remain a question until a 

project is complete.  Indeed, as a merchant line, even once built, there is no obligation on the 

project owner to ensure that the project remains capable of providing service.   

75. The obligations of Sea Breeze in respect of a merchant line are fundamentally different 

than the complementary obligations of BC Hydro and BCTC, which are both subject to 

Commission regulation as public utilities.  When BC Hydro and BCTC were separated, great 

care was taken to ensure that where BCTC decided that investment was necessary and this 

Commission had agreed, BC Hydro was under a legal obligation to undertake the financing 

required for construction.64  The regulatory regime administered by this Commission, which 

regulates BC Hydro’s affairs, in turn is structured so as to ensure that BC Hydro maintains the 

financial integrity to be able to deliver on these commitments.  Thus, the legal, institutional and 

regulatory structures in B.C. have been designed to ensure that customers’ needs are always met.  

Aside from the environmental assessment approval, the Commission’s award of a CPCN to 

BCTC is all that BCTC needs to execute and complete the project.  

6. Summary on Whether Sea Breeze Has Demonstrated the Juan de Fuca Project Will 
Be Built 

                                                 
64 Exhibit C6-5, Attachment 6, Master Agreement, Article 19, Transmission Capital Investments.  
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76. For all these reasons, BC Hydro agrees with BCTC’s conclusions that the Juan de Fuca 

project is virtually certain to be built if VITR is not.  BC Hydro is simply not persuaded that even 

if VITR does not proceed, Sea Breeze has demonstrated that it will or even can build the 

Juan de Fuca project and provide the capacity Vancouver Island requires.  In saying this, 

BC Hydro does not wish to deny the potential usefulness of the Juan de Fuca project.  There is 

no question that, depending on the evolution of the BPA system on the Olympic Peninsula and 

load resource balances there, the Juan de Fuca link could become attractive.  However, 

BC Hydro does not believe there is a significant likelihood, let alone virtual certainty, that this 

can happen in time to assist the residents of Vancouver Island with their current capacity 

shortages.   

77. If the Commission concludes there is insufficient evidence to deny BCTC a CPCN on the 

basis that there is a viable alternative that will be built instead, the Commission has no reason to 

consider the relative merits of VITR and Juan de Fuca.  The evidence in support of this 

conclusion is so overwhelming that BC Hydro respectfully submits that would be the proper 

course in this case. 

78. However, in the alternative, BC Hydro does not believe that Sea Breeze has demonstrated 

that it is clear that Juan de Fuca is more cost-effective than VITR.  BC Hydro’s conclusion in 

that regard is the subject of the next section. 
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IV. IS JUAN DE FUCA MORE COST-EFFECTIVE THAN VITR? 

A. Price of Juan de Fuca Versus Cost of VITR 

79. Determining cost-effectiveness as between a merchant proposal and a utility sponsored 

project is complicated by the different manner in which the rate impact of each proposal would 

be determined.  Sea Breeze originally presented cost information in respect of the VIC project 

only.  It did not provide such evidence with respect to the Juan de Fuca project during this 

proceeding until the DLA was found to be publicly available and was entered into evidence.65  

Sea Breeze has been consistent in saying66 that because the Juan de Fuca project is a merchant 

line,67 its price will not be based on a cost of service model.  Therefore, except for the impact of 

the project cost for Juan de Fuca to meet EIF’s or alternate investors’ hurdle rate, it is actually 

“price” and not “cost” that is relevant.  In other words, whereas the cost-effectiveness of VITR 

will depend on its cost of construction, the cost-effectiveness of Juan de Fuca for BC Hydro’s 

ratepayers will depend on the price Sea Breeze can extract from BCTC or BC Hydro for use of 

the line.  The only thing that can be said with confidence is that if the project is to proceed, the 

price must be high enough to provide Sea Breeze and its financial backers with confidence that 

the project will provide them with sufficient return to make the investment worthwhile.  

Otherwise, the project will not be built.  Only in this sense is the level of confidence that the 

Commission can properly have in Sea Breeze’s cost estimate relevant. 

                                                 
65 Exhibit C6-18.  
66  Exhibit B2-11, BCTC IR 1.18.3 
67 Exhibit C31-6, p. 34, section 3. 
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B. Reliability of Sea Breeze’s Cost Estimate 

80. The costs with respect to the Juan de Fuca project are difficult to assess.  Sea Breeze’s 

original assessment of Juan de Fuca was approximately (US) $199 million.68  That estimate was 

amended to reflect the fact that it failed to take into account the additional costs for both the 

change in location from Esquimalt to Pike substation as well as interconnection costs in Port 

Angeles, both of which totalled $24 million.69  In addition, Sea Breeze identified an additional 

(US) $75 to $100 million for the costs of upgrades to the Olympic Peninsula.70   

81. BC Hydro also submits that other than Sea Breeze’s own costs, the engineering, 

procurement, and construction (“EPC”) contract with ABB Inc. (“ABB”) is the single most 

important element in respect of the Juan de Fuca project costs and yet Sea Breeze does not have 

any agreement or contract of any type in place with ABB.71 While there is no evidence on the 

record that Sea Breeze has received a budgetary estimate from ABB for the Juan de Fuca project, 

the record does make it clear that Sea Breeze has never received a contractually firm price from 

ABB for any project.72  Sea Breeze asserted that the estimates it claimed to have received had an 

accuracy of +/- 15 percent.73  However, ABB confirmed that planning-level estimates are 

typically given to developers without quoting an accuracy for the estimate.74   Most noteworthy 

is that when Sea Breeze was asked to produce the email from ABB to Sea Breeze, which Sea 

Breeze asserted set out the budgetary estimate at +/-15 percent, Sea Breeze was unable to 

                                                 
68 Exhibit C6-18, p. 199, (DLA, Schedule 1.1). 
69 Transcript Volume 35, p. 6715, lines 15-16 ($150 million - $26 million = $24 million.) 
70 Transcript Volume 36, p. 7051, lines 9-10. 
71 Transcript Volume 32, p. 5922, line 17 to p. 5923 line 4. 
72 Transcript Volume 33, p. 5930, line 11, p. 5931, line 1. 
73 Transcript Volume 32, p. 5930, lines 6-10. 
74 Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 32, pp. 5967-5968. 
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produce the email.75 In BC Hydro’s submission, any cost estimates for the Juan de Fuca project 

put forward by Sea Breeze cannot be considered reliable.   

82. BC Hydro has no doubt that if Sea Breeze were required to guarantee a price for access to 

its transmission line, its investors would require a much more credible forecast of its costs before 

they actually invest in the project. It is clear from the cross-examination of Mr. Schroeder of EIF 

that the equity backers of the project have given very little consideration to the economics and, 

therefore, the financial feasibility of the project since April 2005 when they were persuaded to 

advance up to (US) $8 million in development financing.76 This advance is not trivial, but it is 

small compared to the major decision that EIF will have to make when it comes time to sign an 

EPC.  Taken as a whole, Mr. Schroeder’s evidence could not have made it more clear that no 

current consideration has been given to that major decision.  Moreover, he was clear that, at the 

very least, all of the development milestones identified in the original DLA will have to be met, 

as well as any other conditions required by either the equity or debt financers before the decision 

is made.77 

C. Determining the Price of Access to the Juan de Fuca Line 

83. BC Hydro submits that the implications of Mr. Schroeder’s testimony are that the final 

price of the EPC and the final projected cost of the entire Juan de Fuca project will be compared 

to the stream of revenue that has been committed from BCTC and any other creditworthy 

potential users of the system.  If the investment seems a profitable one based on that comparison; 

                                                 
75 Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 30, p. 5676. 
76 Transcript Volume 39, p. 7441, lines 6-13, p. 7444, line 19 to p. 7445, line 17, p. 7454, line 23 to p. 7455, line 12, 
p. 7464, lines 12-19; and Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 39, p. 7465. 
77 Transcript Volume 40, p. 7534, lines 3-19. 
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if EIF has maintained confidence in Sea Breeze’s ability to carry out the project; and if EIF 

continues to wish to advance capital in this sector; then, and only then, will EIF make its 

decision to invest.  Whether EIF will be able to do that and allow Sea Breeze to maintain the 

75 percent discount from the avoid cost of VITR is wholly unknown.78  This is conceded in 

Exhibit C31-57 in the scenarios discussed in Sea Breeze’s response to the undertaking at 

Transcript Volume 36, pages 6857-58, 7037 and 7091-93.   At page 2 of that response, Sea 

Breeze states that it requires the following conditions to be met before it can consider carrying on 

with the development, financing and construction of the Juan de Fuca project: 

1. credit for B.C. system deferral benefits based on the revised estimates of prices submitted 

in the submarine cable Call for Tenders; 

2. Sea Breeze Energy Inc.’s bid, or an equivalent bid, for 275 MW of north to south 

capacity on the Juan de Fuca line;79  

3. a minimum guaranteed revenue stream from BCTC or BC Hydro of $22.3 million 

annually for 20 years or $17.0 million annually for 40 years;  

4. credit for additional system benefits outside of B.C., such as the avoidance of the 

Monroe-Echo Lake Project, and increased transfer capacity over the Blaine intertie; and  

5. credit for benefits to the Olympic Peninsula. 

                                                 
78 Transcript Volume 40, p. 7497, lines 16-23. 
79 Exhibit B2-64, BCUC IR 4.155.1-B, “Supplemental Open Season Report of Sea Breeze Pacific Juan de Fuca 
Cable, LP dated February 17, 2006”, p. 5. 
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84. The only entity that bid into the Juan de Fuca Open Season was Sea Breeze Energy Inc., 

an affiliate of Sea Breeze.  As that entity presently lacks the creditworthiness to meet the bid 

requirements set by Sea Breeze in the Open Season80 it puts Sea Breeze’s expectations of 

significant north/south merchant traffic in doubt.  No other party appeared to express interest in, 

let alone a commitment to, using the line for north/south transmission. 

85. What this means is that as part of fulfilling all of the pending milestones set out in the 

DLA, Sea Breeze will have to come to an agreement with BCTC in respect of the value of the 

system benefits; enter into an agreement that conforms with the terms of the DLA with Sea 

Breeze Energy Inc., or another party; negotiate a long-term contract with BCTC or BC Hydro for 

the amounts set out in number 3 above; negotiate an agreement with BPA or other parties in the 

U.S.A. with respect to system benefits wholly in the U.S.A. as well as benefits to the Olympic 

Peninsula; and negotiate an agreement with BPA and BCTC with respect to the benefit of 

increased transfer capacity on the Blaine Intertie.   

86. As admitted by Sea Breeze during the hearing81 and as noted at page 3 of Sea Breeze’s 

response to the above-noted undertaking, Sea Breeze requires a minimum payment to proceed 

with the Juan de Fuca project which may or may not be 75 percent of the avoided cost of VITR.  

For example, in one scenario Sea Breeze states the payment would be 92 percent of the avoided 

cost of VITR.   

87. The decision as to whether the above-noted conditions have been met and whether the 

project can proceed is in the hands of the equity investor, EIF.  In response to BCTC counsel, 

                                                 
80 Transcript Volume 35, p. 6724, lines 5-12. 
81 Transcript Volume 36, p. 6857, lines 18-20. 
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Mr. Schroeder was clear that even if a contract between Sea Breeze and BCTC were negotiated 

at 75 percent as proposed by Sea Breeze, EIF would not be in a position to guarantee funding: 

MR. CARPENTER: Q: And I take it that certainly EIF is not in a position 
today that it can guarantee that even if there was a contract negotiated at 
75 percent of $245 million, that EIF would commit equity funding to 
cover the remainder of the capital costs of the project, correct? 

MR. SCHROEDER: A: No, we cannot guarantee the funding today.82

D. Additional Costs of Juan de Fuca 

88. Assuming that EIF does decide to proceed and its price for access becomes known, the 

costs for wheeling energy to Port Angeles will be another burden BC Hydro or BCTC will have 

to assume.83  Sea Breeze failed to include wheeling costs in its cost estimates of the Juan de Fuca 

project for which the present value was estimated by BCTC at (CDN) $174 million.84  As 

discussed above, the Juan de Fuca project is only a “pipeline” from Port Angeles to Victoria.  

Use of the line would only occur if energy was delivered to Port Angeles.  Wheeling costs 

therefore must form part of the costs of the Juan de Fuca project.  

89. Thus, BC Hydro submits that it is impossible to conclude that the Juan de Fuca project 

will be more cost-effective than VITR. Such a conclusion will not be possible until the Juan de 

Fuca project has met all its financing milestones and the terms that its investors will require to 

proceed are fully known. On the evidence there is no basis to assume that when that stage is 

reached, the price at which Sea Breeze can offer access will be attractive for BC Hydro’s rate 

payers relative to VITR. 

                                                 
82 Transcript Volume 40, p. 7497, lines 16-23. 
83 Transcript Volume 36, p. 6947, lines 1-21. 
84 Final Submission of BCTC at p. 29, para. 71, and p. 31, paras. 75-76. 
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V. SHOULD THE COMMISSION DELAY VITR TO PERMIT NEGOTIATION 
WITH SEA BREEZE 

A. General 

90. Because the Sea Breeze project is a merchant line, there might be a temptation to suggest 

that VITR be delayed while BCTC and Sea Breeze see if a favourable price for access can be 

negotiated. In this way, it might be unnecessary to speculate as to Sea Breeze’s asking price. 

Instead the price could be discovered through negotiation. BC Hydro does not accept this 

suggestion.  

91. Sea Breeze will not be able to commit to the project proceeding until the milestones are 

met.  If BCTC is unable to proceed with VITR until the milestones are met and a final price for 

access to the capacity of Juan de Fuca is negotiated by BCTC, very significant delay in finding a 

solution for Vancouver Island will be inevitable. There is absolutely no realistic prospect of that 

occurring until long after BCTC would otherwise proceed with VITR. To illustrate the issue, it 

may be worthwhile to provide a detailed review of one of the many obstacles that will have to be 

overcome before it will be known if the Juan de Fuca project can proceed and at what price. 

B. The Timing of the NEPA Process 

92. Sea Breeze will not be in a position to negotiate an unconditional final contract, including 

price, with BCTC until EIF has authorized Sea Breeze to do so. Such authorization can only 

occur after financial close for the Juan de Fuca project, which requires the completion of all 

milestones except those that are identified as not essential, that is, “as necessary”.85  One of the 

                                                 
85 Transcript Volume 35, p. 6804, line 18 to p. 6805, line 4. 
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essential milestones is the completion of the environmental assessment satisfying requirements 

of the National Environmental Policy Act (“NEPA”).86  

93. BPA states in its letter dated December 6, 2005 that the final NEPA decision “will not 

occur until early 2007 at the soonest.” 87  This date was in direct conflict with Sea Breeze’s 

testimony that approval would be obtained by September 2006.88  In light of this conflict, Sea 

Breeze was asked to produce any written correspondence from BPA evidencing a change in 

circumstances from the date of BPA’s letter regarding the status of the NEPA process and to 

provide meeting dates and the names of BPA and Sea Breeze attendees if no written 

correspondence was available.  In its response to the undertaking, Sea Breeze stated that there 

was no written correspondence “evidencing a change in circumstances [from the early 2007 date] 

regarding the expected timelines for the EIS process.”89  Given the importance of this timing 

issue, it was incumbent on Sea Breeze to seek clarification from BPA if it thought that date was 

too pessimistic.  Having failed to do that, it cannot now credibly suggest it knows better than 

BPA how long the NEPA process will take. 

94. It is evident from the record that Sea Breeze is not the entity controlling the NEPA 

process. As identified in the Notice of Intent to prepare an Environmental Impact Statement for 

the Juan de Fuca project, there are two agencies within the U.S Department of Energy (BPA and 

the Office of Electricity and Energy Assurance (“OEEA”)) who are responsible for NEPA 

                                                 
86 Exhibit C31-38, p. 7, Milestone 37. 
87 Exhibit D-71 at p. 2; and Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 33, p. 6261. 
88 Transcript Volume 31, p. 5898, lines 2-4. 
89 Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 33, p. 6261. 
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compliances for the Juan de Fuca project.90  Furthermore, the Department of Energy has 

determined: 

its  actions for the Juan de Fuca project, including issuance of a Presidential 
permit, would constitute a major federal action that may have significant impact 
within the meaning of NEPA.  

… 

…For BPA, an alternative to its proposed action of offering interconnection 
contract terms is to not offer these terms.  For OEEA, an alternative to the 
issuance of a Presidential permit is to deny this permit.  In either instance, the 
Project as proposed would not go forward. 91

95. Without looking any further than the schedule for the NEPA process, the Commission 

can have no certainty as to the price for BCTC’s use of the Juan de Fuca line until an 

unconditional contract between BCTC and Sea Breeze is in place.  This can not occur until 

sometime after early 2007 at the soonest.   

96. The requirement for clarification and satisfaction of NEPA requirements is but one of 

many prerequisites that in the most optimistic of scenarios will take more time to satisfy than is 

available to Sea Breeze.  BC Hydro fears that the involvement of third parties not committed to 

Sea Breeze’s schedule renders Sea Breeze’s evidence speculative to the point of being 

hypothetical.  The evident antagonism between BPA and Sea Breeze and the lack of common 

views as to potential benefits between Sea Breeze and BCTC make reliance on Sea Breeze’s 

schedule difficult.   

                                                 
90 Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 35, p. 6827, Notice of Intent p. 1. 
91 Exhibit C31-57, Sea Breeze’s response to undertaking at Transcript Volume 35, p. 6827, Notice of Intent pp. 4-6. 
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C. Other Timing Issues 

97. Indeed, Sea Breeze’s evidence with respect to scheduling suffered from a defect that 

existed to a greater or lesser extent with respect to most aspects of Sea Breeze’s case.  

Sea Breeze’s primary contribution to the construction of the Juan de Fuca project is the project 

concept.  Sea Breeze’s financiers must provide the money; credit-worthy customers such as BPA 

and BCTC must provide the guaranteed long-term cash flow; Canadian federal and U.S. federal 

and state regulators must provide the permission; and ABB would have to provide the design, 

engineering, procurement, construction and commissioning of the Juan de Fuca project to make 

the Sea Breeze concept a reality.  As mentioned above, one of the most striking aspects of 

Sea Breeze’s case in this proceeding has been its failure to call testimony from any of those who 

really count.  As this hearing began, Sea Breeze was apparently going to offer no testimony 

except from its own principals and their direct consultants.  As the hearing progressed, and 

doubts were expressed, Sea Breeze agreed to produce the witness from ABB and then, later, 

from Société Générale.  Only at the last minute did Sea Breeze decide to produce evidence from 

its equity investor, EIF.  The stark contrast between the optimism of the Sea Breeze witnesses92 

and the realism of Mr. Schroeder93 demonstrates why it is so important to hear directly from 

those with decision-making power.  The Commission never did hear from anyone that directly 

wishes to use the Sea Breeze line, despite the fact that Powerex Corp. could have been required 

by Sea Breeze to testify and efforts could have been made to obtain BPA’s appearance.  Mr. 

Manson could speak on behalf of Sea Breeze Energy Inc., the only entity that bid into the Open 

Season, as well as Sea Breeze, but conceded that company was in no position to commit to the 
                                                 
92 Transcript Volume 31, p. 5889, lines 18-28, where Messrs. Chernak and El-Ramly both confirmed that Sea 
Breeze “will proceed with JDF even if we [the Commission] were to approve VITR.” 
93 Transcript Volume 40, p. 7497, lines 16-23, where Mr. Schroeder states that EIF “cannot guarantee the funding 
today” for the Juan de Fuca project even if there was a contract negotiated at 75 percent of $245 million. 
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project.94  The only potential user of the system that did testify, BCTC, indicated that Sea Breeze 

had not been able to present a sufficiently coherent plan to allow BCTC to evaluate its benefits.95  

This is unfortunate because the concept behind the Juan de Fuca project is interesting, but the 

hard truth remains that an enormous amount of work needs to be done before a real assessment 

of the benefits of the project is possible.  It is for that reason that BC Hydro believes the schedule 

and timing presented by Sea Breeze is hypothetical. 

98. Leaving the status of VITR in limbo while Sea Breeze tries to catch up is unsatisfactory 

because it distracts BCTC from the primary task at hand.  Worse, unless BCTC’s VITR project 

remains a viable option for meeting the needs of Vancouver Island in accordance with the 

schedule set out by BCTC, Sea Breeze’s negotiating power would strengthen and would 

undoubtedly result in an escalation in the price for the use of the Juan de Fuca line.96 

99. If supply to Vancouver Island were contingent on Juan de Fuca being built, there would 

be every reason to expect BCTC to have to pay Juan de Fuca over 100 percent of the value of the 

VITR project.  That assertion is based on the logic that if VITR were unavailable, BCTC would 

be negotiating with Sea Breeze over Juan de Fuca with some significant practical impediments to 

any alternative and, thus, neither BCUC nor BCTC would have options within their control to 

pursue if they did not like the price of access to Juan de Fuca transmission.  Thus, it would not be 

surprising to see Sea Breeze adopt an aggressive posture with respect to the price BCTC would 

have to pay for its use of the Juan de Fuca line and it would not be surprising to see BCTC 

acquiesce in order to ensure supply to Vancouver Island. 

                                                 
94 Transcript Volume 35, p. 6724, lines 19-23. 
95 Transcript Volume 16, p. 2767, line 21 to p. 2768, line 19.  
96 Transcript Volume 39, p. 7456, lines 7-26. 
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100. For these reasons, BC Hydro believes that, from a rate impact analysis perspective, the 

scales are unlikely to favour the Sea Breeze project.   
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VI. SUMMARY AND CONCLUSION 

101. In summary, BC Hydro has concluded that the Commission should certificate the VITR 

project.  The evidence overwhelmingly demonstrates that the project will meet the clear needs of 

Vancouver Island residents in as timely manner as possible. 

102. BC Hydro has further concluded that the Commission ought not be dissuaded from 

issuing a CPCN to BCTC by the proposals of Sea Breeze.  While Sea Breeze has been quick to 

blame others for failure to present a realistic alternative to VITR, BC Hydro believes that it is the 

responsibility of Sea Breeze to present a viable alternative which attracts support in the 

marketplace.  It is highly ironic that the proponent that emphasizes its entrepreneurial status 

seeks to rely on the regulator to obtain a result that it has not been able to accomplish on a 

commercial basis.   

103. The day may come when the Juan de Fuca line lives up to Sea Breeze’s expectations, but 

there is no evidence on the record of this proceeding  that that day has arrived nor is there any 

evidence that Sea Breeze has demonstrated the capacity to bring the Juan de Fuca project to 

fruition.  Even if it had, it has not provided any evidence that the Juan de Fuca Project would 

represent a cost-effective alternative to VITR if it was built.  Thus, BC Hydro concludes that 

there is no credible basis on which to reject BCTC’s application for VITR in favour of an 

entirely speculative project outside the Commission’s control.  For these reasons, BC Hydro asks 

that the Commission issue a CPCN to BCTC for VITR.  If the Commission believes that 

Option 2 represents the preferred configuration of the project, it should approve that option,  
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	II.  WILL VITR  PROVIDE ADEQUATE CAPACITY FOR VANCOUVER ISLAND?
	A. Vancouver Island Capacity Needs
	13. BC Hydro accepts the assessment of Vancouver Island needs set out at pages 3-7 of BCTC’s Final Submission.   That assessment concludes there will be a shortfall of at least 300 MW commencing in 2007.  No further submissions on the point are required here.

	B. Design of VITR
	14. It appears to be common ground that the VITR project will meet Vancouver Island’s capacity needs as it has a capacity of 600 MW and, indeed, will be sufficient to meet the transmission needs of Vancouver Island until approximately 2017. That is, while alternative technologies have been promoted on the basis that they might do the job more appropriately, no evidence was lead to suggest that VITR could not itself do the job. Indeed, the VITR project uses existing and well-known technology and the route for Option 1 (overhead through Tsawwassen) is entirely within the existing right-of-way; and the vast majority of Option 2 (underground through Tsawwassen) is on existing rights-of-way.  Thus, neither require material greenfield construction.
	15. During cross-examination, various routing and seismic issues were addressed.  BC Hydro did not hear in that evidence any basis for concluding that VITR could not be built or once built would not be capable of providing safe reliable supply to Vancouver Island on an ongoing basis.  Accordingly, BC Hydro submits that the evidence supports the conclusion that VITR has the physical characteristics necessary to meet the need of Vancouver Island.


	C. Cost of VITR
	1. General Reliability of Cost Estimate
	16. The cost information with respect to VITR appears to be quite highly developed.    While VITR may be under cost pressure due to tight labour and material supply conditions, any resulting cost inflation will be the result of general inflation in costs and not because of selection of VITR in particular.  BC Hydro is confident that the cost estimates of BCTC in respect of VITR are sufficiently far advanced to justify reliance at the CPCN application stage.  

	2. Right-of-Way Costs and Alternate Route Options
	17. The single most significant unknown with respect to costs turns on the choice of route.  That issue is entirely within the Commission’s control and the Commission can and must make an assessment as to whether or not the additional costs associated with alternatives to Option 1, the least-cost alternative, are warranted based on an assessment of the cost-effectiveness and  relative third party impacts of alternatives.  Making the choice amongst the various options offered by BCTC will be discussed next.  However, one point is worth making at the outset. At Transcript Volume 40, page 7542, the Chair asked, “Does the Commission have jurisdiction to order a public utility to compensate property owners for adverse impacts of utility plant or system in respect of both conforming and non-conforming improvements?”  BC Hydro submits that the Commission’s enabling statute, the UCA, does not provide the Commission with the jurisdiction to order a public utility to compensate property owners for adverse impacts of the transmission system in respect of conforming improvements.   Any dispute regarding compensation would ultimately be decided by the courts and not by the Commission.  However, in evaluating a project’s costs, BC Hydro submits it is appropriate for the Commission to take such costs into consideration.  In analyzing those costs, the Commission would need to determine whether such costs have been understated and whether BCTC has made an adequate allowance for compensating landowners with respect to any non-conforming improvements should BCTC be held liable to do so.
	18. In selecting amongst BCTC’s routes, in addition to cost, including any compensation costs associated with any route, BC Hydro submits the Commission should also have regard to the following factors:  timing/schedule; novelty/uncertainty; ratepayer support; and third party support/opposition.
	19. In general, BC Hydro accepts BCTC’s submissions with respect to these factors. Certainly, applying these criteria, BC Hydro agrees with BCTC’s submission that Options 3 to 7, inclusive, are not cost effective.   Not only are all these routes significantly more expensive than either Option 1 or Option 2, but they all lack ratepayer support and have other adverse characteristics that make them clearly undesirable. Thus, the only debate is between Option 1 and Option 2.
	20. BCTC’s discussion of the choice between Option 1 and Option 2 focuses on the trade off between least cost, on the one hand, and reasonable accommodation of local interests, on the other.  BC Hydro understands the need to make subjective judgments in these type of circumstances and accepts that relatively minor cost increases may be justified where significant public acceptance issues are in play.  In general, BC Hydro accepts that additional cost of Option 2 may be justified in this case if it results in a significant increase in the level of public acceptance in Tsawwassen.
	21. BCTC has suggested in its Final Submission that it will be satisfied that Option 2 is justified if 51 percent of affected landowners have agreed to an underground right-of-way within 90 days of the Commission’s decision.  BC Hydro does not quarrel with this measure from a cost perspective, but wishes to sound a significant concern with respect to timing.
	22. BC Hydro currently has all the rights required to proceed with Option 1 on an overhead basis through Tsawwassen.  It does not have those rights with respect to the underground portions of Option 2 and would have to acquire such rights from landowners by negotiation or expropriation.  BC Hydro believes that BCTC should only be permitted to proceed with Option 2 if the Commission is satisfied that the option can be built in accordance with the schedule identified by BCTC.  Absent successful negotiations with landowners, that evidence is currently lacking.
	23. In these circumstances, BC Hydro suggests that the Order sought by BCTC be varied to provide that BCTC be permitted to proceed with Option 2 if it has provided to the Commission proof that it has acquired or will be able to acquire through negotiation or expropriation rights of entry sufficient to allow it to complete construction of VITR by October 2008 in accordance with the project schedule filed for VITR.  If the Commission is not satisfied with this proof, it should require BCTC to construct Option 1.
	24. In light of these observations, BC Hydro believes that for assessment purposes the Commission should consider BCTC’s proposal based on the costs associated with Option 1.  If the Commission permits BCTC to build Option 2, it should only be because it has concluded that Option 2 is ultimately more cost-effective taking the long-term into account.  Accordingly, assessing the application on the basis of Option 1 costs and attributes is the conservative course.


	D. Rate Impact of VITR
	25. To complete its assessment of Option 1, the Commission must consider the rate impact of the proposal. It is here that the evidence of Mr. Morris becomes relevant. 
	26. Mr. Morris’s evidence described the means by which the construction costs associated with VITR will be translated into rates.   While this evidence created considerable controversy during the hearing, it was not contradicted in any testimony and Mr. Morris’s cogent explanation of the formulas contained in the Special Directions leave no room for argument with respect to what the rate impact will be.   There is no evidence which would permit the Commission to conclude anything other than that the construction of VITR under BCTC’s direction and at BC Hydro’s expense will increase the debt of BC Hydro by an amount equal to the capital cost of the project and will have no impact on the amount upon which BC Hydro is entitled to earn a return on equity, except in those years when BC Hydro’s debt/equity ratio can be kept at or below 80/20 only by reducing its dividend payment to the Province.  Based on past experience  and future projections,  there is no evidence before this Commission which would permit it to conclude that those circumstances will exist within the foreseeable future.   If those circumstances were to occur sometime in the future, the financial impact would be negligible in present value terms and, in any event, would only exist for so long as the debt/equity ratio remained over, but not too much over, the 80/20 ratio. 
	27. Thus, BC Hydro submits that the actual rate impact must be calculated on the basis of 100 percent debt or at debt levels very close to that if the Commission wishes to reflect the very slim and distant possibility for years when the rate impact might be partially based on equity.
	28. The relevance of this conclusion is twofold.  First and most importantly, the Commission must understand the expected rate impact of any project to which it is asked to grant a CPCN.  Mr. Morris’s evidence permits the Commission to obtain that understanding in the context of this project. 
	29. Second, the evidence allows the Commission to assess BC Hydro’s submission at the outset of this hearing that it was in a position to objectively evaluate the competing alternatives for increasing transmission capacity to Vancouver Island because it had no financial stake in the outcome.  Mr. Morris’s evidence supports this claim because it demonstrates that the return on equity (and therefore the payments made to the Province) will be unaffected by whether VITR proceeds or not in all reasonably likely circumstances.
	30. BC Hydro notes that Mr. Morris’s evidence neither requires nor invites the extended discussion of comparative economics that BCTC undertakes.   BCTC seems to agree with BC Hydro’s position that because the only application before the Commission is for VITR, comparative economics are not an issue before the Commission on this application.  Nevertheless, BCTC goes on to discuss comparative economics at length by offering its views on the proper basis for comparing between privately funded projects and projects built by BC Hydro. 
	31. BC Hydro does not accept BCTC’s analysis in a number of respects but does not believe that the issues it raises have any place in this proceeding.  They likely would have if VIC were still in play, but they do not since Sea Breeze’s withdrawal of the VIC CPCN application.  The Chair, at Transcript Volume 40, page 7543, asked, “Given the evidence and matters to be decided in this proceeding, should this Panel review the cost of service analysis of capital projects conclusions found at page 35 of the VIGP Decision dated December 8, 2003?”  BC Hydro respectfully submits that this proceeding is neither the time nor place to consider the challenging topics raised by BCTC in its argument. Rather, in this proceeding, the Commission should limit its review of Mr. Morris’s evidence to the issues it was intended to address.
	32. To elaborate to some extent, BC Hydro accepts there may well be a place for private transmission in meeting transmission needs in B.C.  However, it is not persuaded on the record of this proceeding that the financial basis on which that should occur has been established with sufficient clarity to allow the Commission to make a general determination on what that should be.  Before such a determination could be made, distinctions between the role of merchant transmission and the role of independent power generation on the generation side would have to be explored.  BC Hydro accepts purchases from unregulated independent power producers as an appropriate means of obtaining generation to meet its obligation to serve because BC Hydro is able to buy from diverse suppliers in quantities greater than required to meet its loads in expectation that not all projects will be completed and, if they are, excess generation can be exported.  Price is determined by competitive forces operating on many suppliers.  This level of flexibility and competition is currently not available in the context of merchant transmission.  The record in this proceeding is simply not adequate to permit general conclusions about how these issues should be resolved when comparing merchant to utility transmission projects.


	E. BC Hydro’s Role in the Consultation Process
	1. General
	33. The only other material issue associated with VITR is the adequacy of the consultation process undertaken by BC Hydro with respect to the route as it affects First Nations’ interests. The Chair framed two questions with respect to this issue at Transcript Volume 40, page 7543 as follows:  “Has BC Hydro met the obligation to consult with First Nations in regard to each of the VITR route options?” and “Does BC Hydro have an obligation to accommodate First Nations, and when does the obligation arise?”  BC Hydro will address each question in turn.
	34. BC Hydro makes these submissions as the party responsible, as between BC Hydro and BCTC, for communications and consultations with First Nations with respect to extensions or expansions of the BCTC operated transmission system (the “Transmission System”) pursuant to the Key Agreements between BC Hydro and BCTC.  

	2. Duty of the Crown
	35. The Key Agreements establish responsibility for consultation with First Nations as between BCTC and BC Hydro only.  However, case law from the Supreme Court of Canada (subsequent to the Key Agreements) confirms that the duty to consult and, if necessary, accommodate rests with the Crown.  Third party project proponents do not and cannot owe a duty to consult and accommodate.   What BC Hydro has done by way of consultation with and accommodation of First Nations, it has done in discharge of the Provincial Crown’s obligations.

	3. The Consultation Process Generally
	36. BC Hydro undertook a lengthy consultation process with numerous First Nations.  Close cooperation took place, and is continuing to take place, between BC Hydro, BCTC and the Environmental Assessment Office (“EAO”).  BC Hydro initiated communications with Aboriginal groups in respect of VITR in November 2004.  BC Hydro followed up with individual First Nations and Aboriginal organizations by telephone, email and face-to-face meetings and presentations.  BC Hydro and BCTC received First Nations’ input into the selection of archaeological firms for the VITR.  First Nations’ representatives participated in environmental and archaeological field work. 

	4. Consultation with the Tsawwassen First Nation Regarding Options 4 and 5
	37. In discussions with the Tsawwassen First Nation (“TFN”), BC Hydro placed extra emphasis upon the discussion of various route options in South Delta—particularly Options 4 and 5.  On April 22, 2005, BC Hydro contacted the TFN specifically regarding the alternative routes that were being considered in South Delta.  The TFN indicated that they did not support Options 4 and 5.   
	38. However, notwithstanding this statement of opposition from the TFN to Options 4 and 5, BC Hydro continued consultation with the TFN in respect of these route options.  This consultation continued during the BCUC process.  In November 2005, BC Hydro wrote to the TFN suggesting a meeting with TFN Council regarding the status of route Options 4 and 5.  In December 2005, BC Hydro sent the TFN an information package (assembled by BCTC) regarding route Options 4 and 5. 

	5. Ongoing EAO Consultation 
	39. BC Hydro’s consultation activities did not take place in isolation, but were closely coordinated with the activities of the EAO.  The EAO initiated communications with Aboriginal groups in respect of VITR in January 2005.   In March 2005, BC Hydro provided First Nations with a draft Terms of Reference (“ToR”) for the Environmental Assessment Certificate application.   The EAO followed up this communication in May 2005 and provided copies of a draft Section 11 Order outlining the proposed assessment scope, procedures and methods for the VITR project and a revised draft ToR. 
	40. On May 26, 2005, the EAO held a meeting (attended by representatives of BCTC and BC Hydro) with representatives of the Hul’qumi’num (“HTG”), TFN and Sencoten Alliance.  At this meeting, there was a discussion of the alternative routes analyzed for Tsawwassen and the Gulf Islands.    This meeting was followed up by conference calls and the submission of comments by the First Nations. 
	41. BC Hydro provided capacity funding to the HTG, TFN and Sencoten Alliance to assist them in providing comment to the EAO on the draft ToR and the draft Section 11 Order.   The Section 11 Order  and ToR were subsequently finalized.  These meetings, telephone calls and discussions provided an opportunity for these First Nations to provide input and comment (separate and apart from other public input processes) of the draft Section 11 Order and draft ToR.  

	6. Consultation through Participation as an Intervenor
	42. The HTG and the Sencoten Alliance registered as intervenors in the BCUC process.  As intervenors, they had the full panoply of rights to ask information requests, file written evidence, cross examine and submit final argument.  The Sencoten Alliance chose not to take advantage of these procedural rights.
	43. The HTG participated actively as an intervenor up to January 6, 2006.  In Exhibit C27 13, the HTG notified the Commission that it intended to “remain on record as an Active Intervenor”, but indicated that it intended to reduce its participation in the absence of a commitment to funding.   Following January 6, 2006, the HTG did not take further advantage of its procedural rights as an intervenor.  However, as a registered intervenor, the HTG was still entitled to exercise its rights to cross examine and file written argument. 

	7. Consultation on Every Stage of the Project is Not Necessary to Complete the CPCN Stage
	44. BC Hydro submits that the consultation program carried out by BC Hydro and the EAO has advanced consultations with First Nations in regard to each of the VITR route options to an appropriate stage.   BCTC’s Application for a CPCN confirms that the VITR project is subject to the EAO process.  The EAO process provides a continuing, open, transparent and accessible forum for First Nations to bring forward any issues and concerns related to VITR for serious consideration by the Provincial government.  The BC Hydro consultation process and the separate EAO process is ongoing.  There will be further consultation opportunities as the environmental assessment and approval process continue.
	45. The scope and extent of future consultation is defined by the ToR and the Section 11 Order under the Environmental Assessment Act (“BCEAA”).  The BCUC can ensure the successful continuation and conclusion of this consultation program by making any CPCN approval subject to the outcome of the assessment being conducted under the BCEAA.

	8. Accommodation Generally
	46. In Haida, supra, the Supreme Court of Canada held that accommodation does not arise in every instance where there is a duty to consult. The issue of accommodation only arises in those situations where the consultation process discloses that “a strong prima facie case exists for the claim, and the consequences of the government’s proposed decision may adversely affect it in a significant way…”  
	47. Accommodation can take many forms.  One form that accommodation can take is modifying a contemplated course of action to reduce or eliminate impacts to First Nations interests.  BCTC has selected and advocated for a preferred route option which (among other advantages) accommodates First Nations interests.  Given the uncertainty regarding which route option will ultimately be selected, it is not a reasonable expectation for BC Hydro to have negotiated final and binding right of way agreements with the TFN.  To conclude otherwise would require BCTC and BC Hydro to engage in detailed, complex, lengthy and costly negotiations with the TFN in order to finalize terms of a right of way agreement.  Such efforts would need to be undertaken merely on the contingency that Option 4 was selected by the Commission.  If Option 4 was not the route option selected by the Commission, the negotiations would be for naught.  Therefore, BC Hydro submits that the obligation to accommodate in respect of the specific impacts of any particular route do not arise until the route is identified.
	48. A separate, distinct or additional process is not required by law.  The Supreme Court of Canada found that the Crown had met its duty to consult through the EAO process in Taku River.  The Taku River Tlingit participated in the EAO environmental assessment review process.  The Court concluded that the Crown’s consultation was adequate to satisfy the honour of the Crown.
	49. In summary, BC Hydro believes that the evidence establishes that all obligations to First Nations have been discharged to the extent appropriate at this stage of the VITR project.  


	F. Summary and Conclusion with Respect to VITR
	50. Based on the review of the evidence above, BC Hydro is emphatically of the view that BCTC has presented a project that provides an acceptable solution to a known problem. Its costs are highly predictable, its rate impact manageable and its affect on third parties mitigatable or otherwise acceptable. In the absence of a viable alternative that the Commission is virtually certain will be built that can accomplish the same ends, VITR should clearly be certificated.
	51.  The balance of this argument will consider whether such an alternative exists.



	III.  IS THERE A VIABLE ALTERNATIVE TO VITR?
	A. Jurisdictional Issues
	52. At Transcript Volume 40, page 7543, the Commission Panel asked, “If the Commission finds that either VIC or Juan de Fuca may be more cost-effective than VITR, can the Commission grant the CPCN to VITR subject to directions similar to those found in Exhibit C31-21?”  The following directions are sought in Exhibit C31-21:
	(1)  denying BCTC’s application for a CPCN for the VITR project; 
	(2)  directing BCTC and BC Hydro to enter into discussions with Sea Breeze for the purpose of using Juan de Fuca to meet Vancouver Island’s need for additional reliable transmission capacity within time limits determined by the Commission with a view to reaching agreement; 
	(3)  if the parties are not able to reach agreement with respect to the Juan de Fuca project, BCTC will be entitled to the issuance of a CPCN based on the revised VIC proposal; and 
	(4)  upon which BCTC is required to compensate Sea Breeze for costs incurred by Sea Breeze in respect of the VIC-like project.  
	53. With respect to (1) above, BC Hydro submits that the Commission has authority pursuant to section 46(3) of the UCA to refuse to issue a CPCN to BCTC for the VITR project.  However, for the reasons outlined elsewhere in this Submission, BC Hydro does not believe it should use its authority in this way.  With respect to (2) above, BC Hydro notes that the Commission has encouraged commercial discussions of the type contemplated in the past, but submits that such encouragement would not be appropriate here.  Sea Breeze has been unable to provide any clarity with respect to what it wishes to discuss with BC Hydro.  While BC Hydro is responsible for ensuring adequate supply to Vancouver Island, the responsibility for ensuring transmission is adequate resides with BCTC.  To the extent that Sea Breeze is looking for financial support directly, that is a commercial matter and BC Hydro submits that the Commission lacks jurisdiction and, in any event, has been given no reason to compel BC Hydro to enter into a commercial transaction to finance a merchant transmission project.  Similarly, there is no basis to encourage BC Hydro to negotiate to purchase transmission service on the Juan de Fuca line.  BC Hydro has no current need of such service and, as discussed elsewhere in this Submission, cannot see a likely source of generation becoming available that will require the service any time soon.  In any event, BC Hydro respectfully submits that the Commission lacks the jurisdiction to require BC Hydro to purchase power from any specific source.  
	54. BC Hydro also opposes encouraging BCTC to negotiate by placing conditions in its CPCN for VITR.  The Commission should not allow its offices to be used to fundamentally shift the commercial negotiating position of parties with respect to unregulated transactions.  This point is elaborated below in Part V.
	55. With respect to the third condition set out above, BC Hydro submits that the Commission cannot issue a CPCN to BCTC based on the revised VIC project.  As previously submitted, the Commission’s role is not to design projects itself but to select amongst projects that are brought before it by qualified proponents.  As there is no VIC-like project, nor any proponent proposing such a project, before the Commission, the Commission cannot issue a CPCN to BCTC for a revised VIC proposal. 
	56. With respect to the fourth condition, set out above, it is necessary to distinguish between an application brought by Sea Breeze for a cost award made pursuant to the Participant Assistance/Cost Award Guidelines, under section 118 of the UCA,   and an order seeking costs that go beyond the possibility of the funding guidelines as referenced in Transcript Volume 25.   BC Hydro has already submitted that the Commission cannot order BCTC to proceed with a VIC-like project, for the reasons set out above.  If a VIC-like project does not proceed, the answer to the fourth condition is moot because Sea Breeze’s investment in VIC will have created no value.  In no circumstance should Sea Breeze be paid something in excess of the commercial value of its assets at ratepayers’ expense.  BC Hydro reserves its right to make submissions should Sea Breeze seek such an order for costs for the compensation ($18.6 million/$24.6 million) it has identified in its response to the undertaking at Transcript Volume 36, pages 7049-7050.   


	B. The VIC Project
	57. The VIC project is no longer a viable alternative to VITR that is virtually certain or even remotely likely to proceed given that at this late date it has no sponsor. Accordingly, the only potential alternative that needs to be considered before issuing a CPCN for VITR is Sea Breeze’s Juan de Fuca project. 

	C. The Sea Breeze Juan de Fuca Project
	1. Introduction
	58. The core issue with respect to the Juan de Fuca project is whether or not Sea Breeze will, in fact, construct the project.  Sea Breeze’s proposal is for a merchant line and it is under no obligation to build it if the economic circumstances are not favourable for itself and its financiers.  Indeed, there can be no doubt after the evidence in this proceeding that whether or not Vancouver Island residents will obtain the benefit of whatever capacity Juan de Fuca has to offer will turn on a future assessment of Energy Investors Funds (“EIF”)  and of unidentified lenders,  which has not yet been made and can only be made once the regulatory conditions which will be associated with the project are known and all of the economic parameters of the project determined.  The needs of Vancouver Island residents will not be the determining factor in this assessment.  This and related issues that go to whether the Juan de Fuca project is likely to be built are elaborated below.

	2. Financial Plan for the Project
	59. Financing for the Juan de Fuca project does not yet exist.  The evidence was clear that neither equity nor debt financing will become available until a series of milestones has been met.
	60. With respect to the equity portion of the funding, EIF indicated that it will only decide on whether to proceed with the Juan de Fuca project once all material milestones have been met  including a firm contract with ABB.  Until such time there is no way of knowing whether, or if, the project will even proceed.  The milestones with respect to equity funding were set out in the Development Loan Agreement (“DLA”)  obtained by Sea Breeze.  The pending conditions and parameters include the following: 
	61. Sea Breeze witnesses also conceded that providers of debt financing would require these milestones to have been set and might impose additional requirements besides.   While aspects of the financing package might receive further definition through conditional commitments that contain conditions precedent, the evidence shows the only financing Sea Breeze can claim to have is the (US) $8.0 million identified in the DLA.   It would be unprecedented to issue a CPCN based on such a complete lack of a financial plan and, for that reason, BC Hydro submits that Sea Breeze was wise to withdraw its VIC application.  It would be equally unprecedented for the Commission to deny a certificate to VITR based on a merchant project lacking financial commitments, over which the Commission has no control.

	3. Complementary Infrastructure Required for the Project
	62. The second issue that brings into question Sea Breeze’s ability to realize its ambitions involves infrastructure requirements on the Olympic Peninsula and resulting limitation on the ability to source generation to employ the Juan de Fuca transmission line.  As clearly set out in BCTC’s Final Submissions, paragraphs 80-85, while the Juan de Fuca transmission line itself would clearly have capacity that would resolve the transmission problems on Vancouver Island for a number of years, it is less clear that there exists complimentary transmission capacity within the Bonneville Power Administration’s (“BPA”) system.  A transmission line from Port Angeles to Vancouver Island is only useful to the extent that there exists power at Port Angeles for delivery to Vancouver Island.  That power can only come from generation on the Olympic Peninsula, power bought from hubs external to the Olympic Peninsula and wheeled to Port Angeles over the BPA system, or the Canadian Entitlement returned by BPA at Port Angeles.  
	63. The evidence discloses that there is no current surplus or anticipated generation on the Olympic Peninsula,  so the first alternative is not available.  
	64. The evidence  also discloses that the existing system is inadequate to provide firm power at Port Angeles.   The record on what it will take to remedy this is extremely unsatisfactory.  Sea Breeze sought to leave the impression that it has an enthusiastic partner in BPA that is committed to remedying the problem for a number of its own reasons and is well on the way to doing so.  As BPA itself tells the story in Exhibit D-71, BPA does not consider itself to have been asked and has yet to undertake some of the essential steps necessary to strengthen its system.  Because Sea Breeze chose not to communicate with BPA in connection with the issue, not to call any testimony from BPA, and actively opposed any evidence being adduced from BPA that was not backed by the voluntary testimony of a witness appearing in person, the Commission has virtually no evidence upon which to reach a conclusion with respect to the state of the reinforcement efforts of BPA and how likely they are to happen.  All the Commission knows from the evidence that was given is that the NEPA process was bifurcated at Sea Breeze’s request, further improvements on the Olympic Peninsula will be required, but no one has made a request to BPA for them yet, and if and when someone does, additional NEPA process will be required.   The record with respect to the NEPA process is discussed more fully below.
	65. Sea Breeze’s approach to this proceeding in connection with this issue was remarkable.  It is as if Sea Breeze felt that if others failed to affirmatively demonstrate that reinforcement could not happen, this Commission is obliged to assume it will.  BC Hydro strongly resists that suggestion and says that the onus of demonstrating a viable alternative rests with the proponent, which in this case is Sea Breeze.  In the absence of Sea Breeze demonstrating it will be able to facilitate the delivery of needed generation capacity to Vancouver Island, the VITR project must be permitted to proceed.  This is but one of many areas where Sea Breeze apparently failed to grasp the nature of the task before it.  There are simply too many people depending upon reliable supply on Vancouver Island to permit the Commission to lend its support to a project that is not virtually certain to provide the capacity required on the Island and over which the Commission has no positive control.  The failure to demonstrate that the BPA system will be reinforced in a timely way is by itself a fatal shortcoming in Sea Breeze’s position.
	66. The failure to demonstrate adequate Olympic Peninsula infrastructure completely undermines Sea Breeze’s position relating to the return of the Canadian Entitlement, as well.  In addition, the evidence is that BPA has no interest whatever in undertaking what have proved in the past to be very time-consuming and laborious negotiations in relation to Entitlement returns.   For its part, BC Hydro (which is the Canadian Entity under the Columbia River Treaty) has not identified return at Port Angeles as a desirable or viable objective to pursue with BPA (part of the U.S. Entity) and, thus, neither the U.S. nor the Canadian Entity appears likely to take on this issue anytime soon.  In these circumstances, BC Hydro respectfully submits the Commission must conclude that the Canadian Entitlement is not likely to be a source of reliable generation for Vancouver Island via the Juan de Fuca line. 

	4. The Adequacy of Non-Firm Service
	67. Perhaps in recognition of the fact that it is unable to demonstrate a firm transmission path to Vancouver Island, Sea Breeze did suggest that non-firm service may be adequate for the residents of Vancouver Island.  It argues that if one were to look at the two transmission systems operated by BPA’s transmission line of business and BCTC as a single system under the control of a single operator, one might argue that the Olympic Peninsula system would have to suffer an outage at the same time as another outage on the B.C. portion of the transmission system to Vancouver Island in order for supply to fall short.   While BC Hydro believes that it is BCTC’s responsibility to determine whether such arguments have merit and, if they do, make suitable arrangements and obtain suitable assurances from BPA in connection with the way the system will be operated, as BCTC’s principal customer, BC Hydro is concerned by Sea Breeze’s suggestion.  
	68. Efforts to plan and operate two major transmission networks of the scale operated by BCTC and BPA on an integrated basis across an international boundary would be unprecedented.  A major effort has been made to establish cooperation of this sort within the United States through the efforts to establish regional transmission organizations and, in the West, at least, they have conspicuously failed to reach an agreement, despite the lengthy, laborious and expensive efforts of a great number of people, including people at all of BCTC, BC Hydro and BPA, over close to ten years.  It is easy to opine about what should happen from the outside in a way that Sea Breeze and its consultants have.  It is much more difficult to make it happen from the inside as all the utilities involved, not to mention their regulators and likely governments, would have to do in order to make it a reality in fact.  In this proceeding, the Commission must look at the facts, not the theories, in determining whether or not there is a viable option for meeting the capacity shortfall on Vancouver Island.

	5. The Nature of Sea Breeze’s Commitment to the Juan de Fuca Project
	69. With respect to financial viability and corporate structure, BC Hydro has expressed significant concerns with respect to whether the Juan de Fuca project, as presented, can be financed.  At the core, these concerns come back to the distinction between an entrepreneurial merchant project versus a utility-sponsored project in connection with the provision of services which BC Hydro must use to meet public utility obligations.  BC Hydro cannot choose whether to serve its customers on Vancouver Island – it has an obligation to provide that service.  Similarly, BCTC has an obligation to provide service to BC Hydro and other transmitters to allow them to meet their obligations.  The issue raised by Sea Breeze’s application is where a merchant transmission line fits into the scheme.
	70. The challenge is most clearly evidenced in the testimony of Mr. Schroeder on behalf of EIF.  Mr. Schroeder made very clear the contrast between the financier of a project which would only be built if it suits the commercial interests of its supporters and those of a public utility which has accepted the obligation to expand its system as that expansion is determined to be required. 
	71. The enthusiasm of Sea Breeze and even Mr. Schroeder for investing in the Juan de Fuca project should not be confused with a commitment to do so.  The commitment could evaporate for a host of reasons wholly independent from the needs of the potential customers.  
	72. The DLA was executed in April 2005.  Mr Schroeder stated that EIF completed its due diligence in respect of the terms and conditions of the DLA prior to that time.  This is well before the VIC project was ever considered.  While Mr. Schroeder was aware that the VIC project would likely be a regulated project,  he admitted he was not aware of the types of rates of return regulated utilities in B.C. or Canada would normally receive.  EIF assumed the after tax rate of return on equity was in the range of 11 percent to 13.5 percent.   EIF believed there was no real precedent for regulated rates of return; was not aware that the Commission had determined, in 2005, that the rate of return for the benchmark utility in 2006 ought to be 8.29 percent; and had not done any financial analysis based on such returns.   Mr. Schroeder also admitted that while EIF had had general discussions of how BC Hydro and BCTC were regulated, he was not aware of the Heritage Contract Special Directions HC1 and HC2 or their impacts. Mr Schroeder also stated that EIF had never obtained advice from any independent consultant with respect to the B.C. electricity market.  
	73. BC Hydro submits that this demonstrated lack of familiarity on the part of EIF with the most basic elements of the economic and regulatory regime that would affect the VIC project is surprising.  As those elements became known, Sea Breeze made the decision to withdraw the VIC CPCN Application. It is apparent from the testimony of Mr. Schroeder that the true decision-maker, EIF, was never really engaged with respect to the VIC project. Having decided to provide development funding to Sea Breeze to develop a project or projects in the Pacific Northwest, it was clearly giving Sea Breeze a lot of latitude.  However, there can be no doubt that it would have performed further due diligence before actually investing in VIC and it would clearly have been unhappy with what it learned.  For instance, the financial impact of going from an after tax 13.5 percent return on equity on a 50/50 debt/equity ratio  to an after tax 8.8 percent return on equity  on Sea Breeze’s proposed 72/28 debt/equity ratio is far greater than the financial impact would ever have been from the calculation of converting the 28 percent equity at an after tax rate of 8.8 percent to the cost of debt.  Thus, if Sea Breeze had not pulled the plug on VIC, it was only a matter of time before EIF would have. 
	74. The experience with respect to VIC is telling.  Sea Breeze’s willingness to carry out the Juan de Fuca project and its backers’ willingness to finance it will remain a question until a project is complete.  Indeed, as a merchant line, even once built, there is no obligation on the project owner to ensure that the project remains capable of providing service.  
	75. The obligations of Sea Breeze in respect of a merchant line are fundamentally different than the complementary obligations of BC Hydro and BCTC, which are both subject to Commission regulation as public utilities.  When BC Hydro and BCTC were separated, great care was taken to ensure that where BCTC decided that investment was necessary and this Commission had agreed, BC Hydro was under a legal obligation to undertake the financing required for construction.   The regulatory regime administered by this Commission, which regulates BC Hydro’s affairs, in turn is structured so as to ensure that BC Hydro maintains the financial integrity to be able to deliver on these commitments.  Thus, the legal, institutional and regulatory structures in B.C. have been designed to ensure that customers’ needs are always met.  Aside from the environmental assessment approval, the Commission’s award of a CPCN to BCTC is all that BCTC needs to execute and complete the project. 

	6. Summary on Whether Sea Breeze Has Demonstrated the Juan de Fuca Project Will Be Built
	76. For all these reasons, BC Hydro agrees with BCTC’s conclusions that the Juan de Fuca project is virtually certain to be built if VITR is not.  BC Hydro is simply not persuaded that even if VITR does not proceed, Sea Breeze has demonstrated that it will or even can build the Juan de Fuca project and provide the capacity Vancouver Island requires.  In saying this, BC Hydro does not wish to deny the potential usefulness of the Juan de Fuca project.  There is no question that, depending on the evolution of the BPA system on the Olympic Peninsula and load resource balances there, the Juan de Fuca link could become attractive.  However, BC Hydro does not believe there is a significant likelihood, let alone virtual certainty, that this can happen in time to assist the residents of Vancouver Island with their current capacity shortages.  
	77. If the Commission concludes there is insufficient evidence to deny BCTC a CPCN on the basis that there is a viable alternative that will be built instead, the Commission has no reason to consider the relative merits of VITR and Juan de Fuca.  The evidence in support of this conclusion is so overwhelming that BC Hydro respectfully submits that would be the proper course in this case.
	78. However, in the alternative, BC Hydro does not believe that Sea Breeze has demonstrated that it is clear that Juan de Fuca is more cost-effective than VITR.  BC Hydro’s conclusion in that regard is the subject of the next section.



	IV.  IS JUAN DE FUCA MORE COST-EFFECTIVE THAN VITR?
	A. Price of Juan de Fuca Versus Cost of VITR
	79. Determining cost-effectiveness as between a merchant proposal and a utility sponsored project is complicated by the different manner in which the rate impact of each proposal would be determined.  Sea Breeze originally presented cost information in respect of the VIC project only.  It did not provide such evidence with respect to the Juan de Fuca project during this proceeding until the DLA was found to be publicly available and was entered into evidence.   Sea Breeze has been consistent in saying  that because the Juan de Fuca project is a merchant line,  its price will not be based on a cost of service model.  Therefore, except for the impact of the project cost for Juan de Fuca to meet EIF’s or alternate investors’ hurdle rate, it is actually “price” and not “cost” that is relevant.  In other words, whereas the cost-effectiveness of VITR will depend on its cost of construction, the cost-effectiveness of Juan de Fuca for BC Hydro’s ratepayers will depend on the price Sea Breeze can extract from BCTC or BC Hydro for use of the line.  The only thing that can be said with confidence is that if the project is to proceed, the price must be high enough to provide Sea Breeze and its financial backers with confidence that the project will provide them with sufficient return to make the investment worthwhile.  Otherwise, the project will not be built.  Only in this sense is the level of confidence that the Commission can properly have in Sea Breeze’s cost estimate relevant.

	B. Reliability of Sea Breeze’s Cost Estimate
	80. The costs with respect to the Juan de Fuca project are difficult to assess.  Sea Breeze’s original assessment of Juan de Fuca was approximately (US) $199 million.   That estimate was amended to reflect the fact that it failed to take into account the additional costs for both the change in location from Esquimalt to Pike substation as well as interconnection costs in Port Angeles, both of which totalled $24 million.   In addition, Sea Breeze identified an additional (US) $75 to $100 million for the costs of upgrades to the Olympic Peninsula.   
	81. BC Hydro also submits that other than Sea Breeze’s own costs, the engineering, procurement, and construction (“EPC”) contract with ABB Inc. (“ABB”) is the single most important element in respect of the Juan de Fuca project costs and yet Sea Breeze does not have any agreement or contract of any type in place with ABB.  While there is no evidence on the record that Sea Breeze has received a budgetary estimate from ABB for the Juan de Fuca project, the record does make it clear that Sea Breeze has never received a contractually firm price from ABB for any project.   Sea Breeze asserted that the estimates it claimed to have received had an accuracy of +/- 15 percent.   However, ABB confirmed that planning-level estimates are typically given to developers without quoting an accuracy for the estimate.    Most noteworthy is that when Sea Breeze was asked to produce the email from ABB to Sea Breeze, which Sea Breeze asserted set out the budgetary estimate at +/-15 percent, Sea Breeze was unable to produce the email.  In BC Hydro’s submission, any cost estimates for the Juan de Fuca project put forward by Sea Breeze cannot be considered reliable.  
	82. BC Hydro has no doubt that if Sea Breeze were required to guarantee a price for access to its transmission line, its investors would require a much more credible forecast of its costs before they actually invest in the project. It is clear from the cross-examination of Mr. Schroeder of EIF that the equity backers of the project have given very little consideration to the economics and, therefore, the financial feasibility of the project since April 2005 when they were persuaded to advance up to (US) $8 million in development financing.  This advance is not trivial, but it is small compared to the major decision that EIF will have to make when it comes time to sign an EPC.  Taken as a whole, Mr. Schroeder’s evidence could not have made it more clear that no current consideration has been given to that major decision.  Moreover, he was clear that, at the very least, all of the development milestones identified in the original DLA will have to be met, as well as any other conditions required by either the equity or debt financers before the decision is made. 


	C. Determining the Price of Access to the Juan de Fuca Line
	83. BC Hydro submits that the implications of Mr. Schroeder’s testimony are that the final price of the EPC and the final projected cost of the entire Juan de Fuca project will be compared to the stream of revenue that has been committed from BCTC and any other creditworthy potential users of the system.  If the investment seems a profitable one based on that comparison; if EIF has maintained confidence in Sea Breeze’s ability to carry out the project; and if EIF continues to wish to advance capital in this sector; then, and only then, will EIF make its decision to invest.  Whether EIF will be able to do that and allow Sea Breeze to maintain the 75 percent discount from the avoid cost of VITR is wholly unknown.   This is conceded in Exhibit C31-57 in the scenarios discussed in Sea Breeze’s response to the undertaking at Transcript Volume 36, pages 6857-58, 7037 and 7091 93.   At page 2 of that response, Sea Breeze states that it requires the following conditions to be met before it can consider carrying on with the development, financing and construction of the Juan de Fuca project:
	84. The only entity that bid into the Juan de Fuca Open Season was Sea Breeze Energy Inc., an affiliate of Sea Breeze.  As that entity presently lacks the creditworthiness to meet the bid requirements set by Sea Breeze in the Open Season  it puts Sea Breeze’s expectations of significant north/south merchant traffic in doubt.  No other party appeared to express interest in, let alone a commitment to, using the line for north/south transmission.
	85. What this means is that as part of fulfilling all of the pending milestones set out in the DLA, Sea Breeze will have to come to an agreement with BCTC in respect of the value of the system benefits; enter into an agreement that conforms with the terms of the DLA with Sea Breeze Energy Inc., or another party; negotiate a long-term contract with BCTC or BC Hydro for the amounts set out in number 3 above; negotiate an agreement with BPA or other parties in the U.S.A. with respect to system benefits wholly in the U.S.A. as well as benefits to the Olympic Peninsula; and negotiate an agreement with BPA and BCTC with respect to the benefit of increased transfer capacity on the Blaine Intertie.  
	86. As admitted by Sea Breeze during the hearing  and as noted at page 3 of Sea Breeze’s response to the above-noted undertaking, Sea Breeze requires a minimum payment to proceed with the Juan de Fuca project which may or may not be 75 percent of the avoided cost of VITR.  For example, in one scenario Sea Breeze states the payment would be 92 percent of the avoided cost of VITR.  
	87. The decision as to whether the above-noted conditions have been met and whether the project can proceed is in the hands of the equity investor, EIF.  In response to BCTC counsel, Mr. Schroeder was clear that even if a contract between Sea Breeze and BCTC were negotiated at 75 percent as proposed by Sea Breeze, EIF would not be in a position to guarantee funding:


	D. Additional Costs of Juan de Fuca
	88. Assuming that EIF does decide to proceed and its price for access becomes known, the costs for wheeling energy to Port Angeles will be another burden BC Hydro or BCTC will have to assume.   Sea Breeze failed to include wheeling costs in its cost estimates of the Juan de Fuca project for which the present value was estimated by BCTC at (CDN) $174 million.   As discussed above, the Juan de Fuca project is only a “pipeline” from Port Angeles to Victoria.  Use of the line would only occur if energy was delivered to Port Angeles.  Wheeling costs therefore must form part of the costs of the Juan de Fuca project. 
	89. Thus, BC Hydro submits that it is impossible to conclude that the Juan de Fuca project will be more cost-effective than VITR. Such a conclusion will not be possible until the Juan de Fuca project has met all its financing milestones and the terms that its investors will require to proceed are fully known. On the evidence there is no basis to assume that when that stage is reached, the price at which Sea Breeze can offer access will be attractive for BC Hydro’s rate payers relative to VITR.



	V. SHOULD THE COMMISSION DELAY VITR TO PERMIT NEGOTIATION WITH SEA BREEZE
	A. General
	90. Because the Sea Breeze project is a merchant line, there might be a temptation to suggest that VITR be delayed while BCTC and Sea Breeze see if a favourable price for access can be negotiated. In this way, it might be unnecessary to speculate as to Sea Breeze’s asking price. Instead the price could be discovered through negotiation. BC Hydro does not accept this suggestion. 
	91. Sea Breeze will not be able to commit to the project proceeding until the milestones are met.  If BCTC is unable to proceed with VITR until the milestones are met and a final price for access to the capacity of Juan de Fuca is negotiated by BCTC, very significant delay in finding a solution for Vancouver Island will be inevitable. There is absolutely no realistic prospect of that occurring until long after BCTC would otherwise proceed with VITR. To illustrate the issue, it may be worthwhile to provide a detailed review of one of the many obstacles that will have to be overcome before it will be known if the Juan de Fuca project can proceed and at what price.


	B. The Timing of the NEPA Process
	92. Sea Breeze will not be in a position to negotiate an unconditional final contract, including price, with BCTC until EIF has authorized Sea Breeze to do so. Such authorization can only occur after financial close for the Juan de Fuca project, which requires the completion of all milestones except those that are identified as not essential, that is, “as necessary”.   One of the essential milestones is the completion of the environmental assessment satisfying requirements of the National Environmental Policy Act (“NEPA”).  
	93. BPA states in its letter dated December 6, 2005 that the final NEPA decision “will not occur until early 2007 at the soonest.”    This date was in direct conflict with Sea Breeze’s testimony that approval would be obtained by September 2006.   In light of this conflict, Sea Breeze was asked to produce any written correspondence from BPA evidencing a change in circumstances from the date of BPA’s letter regarding the status of the NEPA process and to provide meeting dates and the names of BPA and Sea Breeze attendees if no written correspondence was available.  In its response to the undertaking, Sea Breeze stated that there was no written correspondence “evidencing a change in circumstances [from the early 2007 date] regarding the expected timelines for the EIS process.”   Given the importance of this timing issue, it was incumbent on Sea Breeze to seek clarification from BPA if it thought that date was too pessimistic.  Having failed to do that, it cannot now credibly suggest it knows better than BPA how long the NEPA process will take.
	94. It is evident from the record that Sea Breeze is not the entity controlling the NEPA process. As identified in the Notice of Intent to prepare an Environmental Impact Statement for the Juan de Fuca project, there are two agencies within the U.S Department of Energy (BPA and the Office of Electricity and Energy Assurance (“OEEA”)) who are responsible for NEPA compliances for the Juan de Fuca project.   Furthermore, the Department of Energy has determined:
	95. Without looking any further than the schedule for the NEPA process, the Commission can have no certainty as to the price for BCTC’s use of the Juan de Fuca line until an unconditional contract between BCTC and Sea Breeze is in place.  This can not occur until sometime after early 2007 at the soonest.  
	96. The requirement for clarification and satisfaction of NEPA requirements is but one of many prerequisites that in the most optimistic of scenarios will take more time to satisfy than is available to Sea Breeze.  BC Hydro fears that the involvement of third parties not committed to Sea Breeze’s schedule renders Sea Breeze’s evidence speculative to the point of being hypothetical.  The evident antagonism between BPA and Sea Breeze and the lack of common views as to potential benefits between Sea Breeze and BCTC make reliance on Sea Breeze’s schedule difficult.  


	C. Other Timing Issues
	97. Indeed, Sea Breeze’s evidence with respect to scheduling suffered from a defect that existed to a greater or lesser extent with respect to most aspects of Sea Breeze’s case.  Sea Breeze’s primary contribution to the construction of the Juan de Fuca project is the project concept.  Sea Breeze’s financiers must provide the money; credit-worthy customers such as BPA and BCTC must provide the guaranteed long-term cash flow; Canadian federal and U.S. federal and state regulators must provide the permission; and ABB would have to provide the design, engineering, procurement, construction and commissioning of the Juan de Fuca project to make the Sea Breeze concept a reality.  As mentioned above, one of the most striking aspects of Sea Breeze’s case in this proceeding has been its failure to call testimony from any of those who really count.  As this hearing began, Sea Breeze was apparently going to offer no testimony except from its own principals and their direct consultants.  As the hearing progressed, and doubts were expressed, Sea Breeze agreed to produce the witness from ABB and then, later, from Société Générale.  Only at the last minute did Sea Breeze decide to produce evidence from its equity investor, EIF.  The stark contrast between the optimism of the Sea Breeze witnesses  and the realism of Mr. Schroeder  demonstrates why it is so important to hear directly from those with decision-making power.  The Commission never did hear from anyone that directly wishes to use the Sea Breeze line, despite the fact that Powerex Corp. could have been required by Sea Breeze to testify and efforts could have been made to obtain BPA’s appearance.  Mr. Manson could speak on behalf of Sea Breeze Energy Inc., the only entity that bid into the Open Season, as well as Sea Breeze, but conceded that company was in no position to commit to the project.   The only potential user of the system that did testify, BCTC, indicated that Sea Breeze had not been able to present a sufficiently coherent plan to allow BCTC to evaluate its benefits.   This is unfortunate because the concept behind the Juan de Fuca project is interesting, but the hard truth remains that an enormous amount of work needs to be done before a real assessment of the benefits of the project is possible.  It is for that reason that BC Hydro believes the schedule and timing presented by Sea Breeze is hypothetical.
	98. Leaving the status of VITR in limbo while Sea Breeze tries to catch up is unsatisfactory because it distracts BCTC from the primary task at hand.  Worse, unless BCTC’s VITR project remains a viable option for meeting the needs of Vancouver Island in accordance with the schedule set out by BCTC, Sea Breeze’s negotiating power would strengthen and would undoubtedly result in an escalation in the price for the use of the Juan de Fuca line. 
	99. If supply to Vancouver Island were contingent on Juan de Fuca being built, there would be every reason to expect BCTC to have to pay Juan de Fuca over 100 percent of the value of the VITR project.  That assertion is based on the logic that if VITR were unavailable, BCTC would be negotiating with Sea Breeze over Juan de Fuca with some significant practical impediments to any alternative and, thus, neither BCUC nor BCTC would have options within their control to pursue if they did not like the price of access to Juan de Fuca transmission.  Thus, it would not be surprising to see Sea Breeze adopt an aggressive posture with respect to the price BCTC would have to pay for its use of the Juan de Fuca line and it would not be surprising to see BCTC acquiesce in order to ensure supply to Vancouver Island.
	100. For these reasons, BC Hydro believes that, from a rate impact analysis perspective, the scales are unlikely to favour the Sea Breeze project.  



	VI.  SUMMARY AND CONCLUSION
	101. In summary, BC Hydro has concluded that the Commission should certificate the VITR project.  The evidence overwhelmingly demonstrates that the project will meet the clear needs of Vancouver Island residents in as timely manner as possible.
	102. BC Hydro has further concluded that the Commission ought not be dissuaded from issuing a CPCN to BCTC by the proposals of Sea Breeze.  While Sea Breeze has been quick to blame others for failure to present a realistic alternative to VITR, BC Hydro believes that it is the responsibility of Sea Breeze to present a viable alternative which attracts support in the marketplace.  It is highly ironic that the proponent that emphasizes its entrepreneurial status seeks to rely on the regulator to obtain a result that it has not been able to accomplish on a commercial basis.  
	103. The day may come when the Juan de Fuca line lives up to Sea Breeze’s expectations, but there is no evidence on the record of this proceeding  that that day has arrived nor is there any evidence that Sea Breeze has demonstrated the capacity to bring the Juan de Fuca project to fruition.  Even if it had, it has not provided any evidence that the Juan de Fuca Project would represent a cost-effective alternative to VITR if it was built.  Thus, BC Hydro concludes that there is no credible basis on which to reject BCTC’s application for VITR in favour of an entirely speculative project outside the Commission’s control.  For these reasons, BC Hydro asks that the Commission issue a CPCN to BCTC for VITR.  If the Commission believes that Option 2 represents the preferred configuration of the project, it should approve that option, 
	 subject to the condition with respect to timing discussed above.  If the condition cannot be satisfied, BCTC should be provided with the authority to build Option 1.



