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1. EXECUTIVE SUMMARY 
 

Shaw Cablesystems Limited (“Shaw Cable”) and Shaw Business Solutions Inc. (“SBS”) 

(collectively “Shaw”) are applying for an order from the B.C. Utilities Commission (the 

“Commission”) directing FortisBC Inc. (“FortisBC”) to allow Shaw to continue to use FortisBC’s 

electric transmission facilities for Shaw’s telecommunications facilities throughout the FortisBC 

service area.   

 

Currently, Shaw has extensive telecommunications facilities throughout the FortisBC service 

area to serve the communications needs of over 65,000 Shaw customers, most of whom are 

also FortisBC customers.  Shaw has accessed FortisBC’s transmission and distribution poles 

for the placement of its telecommunications facilities since 1972, with the agreement and co-

operation of FortisBC and its predecessors.  FortisBC has recently taken action to discontinue 

Shaw’s access to the FortisBC’s transmission system.   

 

On 3 April 2009, FortisBC notified Shaw that it must remove its facilities from FortisBC poles 

along FortisBC Lines 50 and 54 located in and around Kelowna by 3 April 2010 and that it must 

remove its facilities from FortisBC poles along FortisBC Lines 40 and 76 in the area located in 

and around Penticton to Okanagan Falls by 31 October 2010.  On 13 February 2009, FortisBC 

also notified Shaw that its Transmission License Agreement with Shaw will terminate effective 

12 February 2019.  Early this month, FortisBC also filed a court action to, among other things, 

declare the Transmission License Agreement at an end. 

 

At the heart of this dispute are outstanding issues related to transmission pole rental rates, 

ownership of the Kettle Valley fibre, and other related matters.  Shaw and FortisBC have been 

in discussions since 2006 to resolve the issues, but have reached an impasse.  FortisBC is 

attempting to terminate the Transmission License Agreement so it may increase the annual rate 

it charges Shaw for transmission pole access.  FortisBC wishes to renegotiate the Transmission 

License Agreement and recently proposed a rate that would increase the annual rate Shaw  

pays from about $40,000 to $927,000 – an increase of over 20-fold.  FortisBC’s proposal is 

unreasonable and ignores the Transmission License Agreement.   

 

Shaw disputes the validity of the April 3rd notices as a basis to terminate Shaw’s access to the 

FortisBC transmission system.  Shaw remains open to reasonable discussion with FortisBC and 
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believes all outstanding issues could be resolved on reasonable terms.  FortisBC has recently 

terminated discussions, and so Shaw seeks the Commission’s intervention.   

 

Shaw believes it is in the public interest for the Commission to order FortisBC to continue to 

provide access for Shaw’s telecommunication facilities.  Shaw’s use of FortisBC’s utility corridor 

has benefited both companies and their respective customers for over 37 years by the efficient 

shared use of a common transmission corridor to avoid duplication of facilities which in turn 

reduces the overall economic, social and environmental impacts.   

 

2. APPLICATION AND BACKGROUND 
 
2.1 The Application 
 
Shaw is applying under Section 70 of the Act for an order from the Commission: 

 

 directing FortisBC to allow Shaw to install, operate and maintain telecommunications 

cables and related interconnection facilities on FortisBC’s electric transmission 

facilities, including the facilities located on FortisBC’s 11 Line, 40 Line, 50 Line, and 

76 Line; and  

 

 setting reasonable terms and rates for that use.   

 

This application explains the background leading up to the application and the basis for the 

requested order.  

 
2.2 Information about the Applicants 
 
(a) Corporate Profile 
 
Shaw Cable and SBS are both wholly-owned subsidiaries of Shaw Communications Inc. (“Shaw 

Communications”).  Shaw Communications was originally incorporated in 1966 in Alberta under 

the name Capital Cable Television Co. Ltd.  It became Shaw Communications Inc. in 1993.   

 

Shaw Communications is a diversified telecommunications company whose core business is 

providing broadband cable television, high-speed internet, digital telephone, 

telecommunications services (through its subsidiaries, Shaw Cable and SBS) and satellite 
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direct-to-home services (through Shaw Direct).  Shaw Communications serves 3.4 million 

customers, including over 1.6 million internet and 775,000 digital telephone customers, through 

a telecommunications network that includes 625,000 kilometres of fibre optic cable.  Shaw 

Communications is traded on the Toronto and New York stock exchanges and is included in the 

S&P/TSX 60 Index. 

 

Shaw Communications’ registered corporate office is located in Calgary, Alberta.  Shaw has 

eight regional offices in B.C., including Vancouver, Kelowna and Cranbrook. 

 

Shaw Cable was incorporated in Alberta and is extra-provincially registered in British Columbia.  

Shaw Cable holds the Canadian Radio-Television and Telecommunications Commission 

(“CRTC”) distribution licenses and is the principal operating entity for Shaw Communications.  

Shaw Cable provides cable services in Western Canada and Ontario, including:  high definition 

television, video on demand, pay per view, high speed internet and digital telephone.    

 

SBS was incorporated in 2000 in Alberta and is extra-provincially registered in British Columbia.  

SBS originally operated under the name Big Pipe Inc. and then changed its name to SBS in 

2006.  SBS operates the long haul fibre route that serves as the primary telecommunications 

backbone for Shaw’s broadband internet, voice and video customers, and provides wholesale 

telecommunications services, including internet and data connectivity services to businesses, 

government institutions (including the B.C. Government) and other organizations.        

  

(b) Contact Information 
 
For the purpose of this application, communications should be sent to the following Shaw 

representatives: 

Chris Ewasiuk, Director Regulatory Affairs 
Shaw Communications Inc. 
861 Cloverdale Avenue 
Victoria, BC V8X 4S7 
Telephone: (250) 475-7212  
Fax: (250) 475-7289 
E-mail: chris.ewasiuk@sjrb.ca  
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With a copy to:  
 
 Peter Johnson, Vice-President, Law 
 Shaw Communications Inc. 

Suite 900, 630-3rd Avenue S.W. 
Calgary, AB T2P 4L4 
Telephone: (403) 750-4500 
Fax: (403) 716-6544 

 E-mail: peter.johnson@sjrb.ca 
  
And to Shaw’s external legal counsel: 
 

David Bursey 
 Bull Housser & Tupper LLP 
 PO Box 11130 
 3000, 1055 West Georgia Street 
 Vancouver, B.C. V6E 3R3 
 Telephone: (604) 641-4969 
 Fax: (604) 646-2563 
 E-mail: dwb@bht.com 
 
 
(c) Operations in British Columbia  
 
Shaw has operated cable systems in British Columbia for over 37 years, starting with the 

acquisition of the cable systems in Kelowna and Penticton in 1972.  As of December 2008, 

Shaw had 1.18 million cable customers throughout British Columbia. 

 

As Shaw’s geographical footprint has grown across British Columbia, so too has its service 

offerings. Today, Shaw is the leading provider of digital television and high-speed internet 

services in the province, with over 510,000 and 825,000 customers respectively.  Shaw also 

provides digital telephone services, including 911 emergency services, to nearly 300,000 B.C. 

households. In support of these services, Shaw employs over 3,700 people in communities 

across the province with annual operating expenditures in excess of $525M and capital 

investment of over $203M in British Columbia in 2008.   

 

Shaw’s operating areas in the Okanagan, Boundary and West Kootenay regions overlap with 

those of FortisBC with the exception of the following communities: Princeton, Keremeos, Oliver, 

Osoyoos, Slocan and Kaslo.  Shaw serves over 65,000 customers in the FortisBC service area.  

Most of Shaw’s customers are also FortisBC customers.  A map of the Shaw system within the 

FortisBC service area is attached as Appendix 1. 
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Within B.C., Shaw has license arrangements with BC Hydro and Telus and other local utilities to 

access their transmission rights-of-way and facilities for Shaw’s telecommunications facilities.  

Throughout Canada, Shaw and other telecommunication service providers follow a similar 

pattern of accessing the existing transmission corridors of local and regional utilities.  

 

(d) Shaw Experience and Expertise 
 
Shaw or its affiliates own and operate its telecommunications network across Canada and in the 

continental United States.  As a result, Shaw has substantial expertise in the design, operation 

and maintenance of telecommunications facilities.   

 

SBS typically provides third party customers wholesale telecommunications service by leasing 

capacity on Shaw’s network.  In exceptional circumstances, Shaw has granted indefeasible 

rights to use (IRUs) cable fibres to third parties such as other national telecommunication 

service providers who may swap other fibre for such IRUs.  IRUs are extended lease terms 

where the reversionary interest in the fibre remains with Shaw.   

 

Shaw provides both restorative maintenance and preventative maintenance services to its IRU 

customers or, in exceptional cases, to third party customers who own fibre within the same 

cable sheath as Shaw, including FortisBC.  

 

2.3 Background to Application 
 
(a) Historic Access to FortisBC Electricity Transmission Facilities 
 
Shaw owns, operates and maintains extensive telecommunications facilities throughout the 

FortisBC service area and serves the communications needs of many of FortisBC’s customers.  

Shaw has accessed FortisBC’s transmission and distribution poles and rights-of-way for the 

placement of its telecommunications facilities since 1972, with the agreement and co-operation 

of FortisBC and its predecessors.   This access by Shaw has benefited both the companies and 

their customers.     

 

The following sections briefly explains the major projects by which Shaw’s fibre optic network 

was attached and interconnected to the FortisBC electricity transmission system.  Previously, 

Shaw’s network in this area was based on coaxial cable.  



6 

   

 

(i) The Early 90s Build (Trail to Nelson) 
 
In the early 1990’s, Shaw worked with West Kootenay Power Ltd. (“WKP”, now FortisBC) to 

install fibre optic cable on WKP distribution poles from Trail through Castlegar to South Slocan.  

This installation followed the access rights established in Shaw’s 1990 distribution licence 

agreement with WKP.  A copy of the agreement is attached as Appendix 3. 

 

(ii) The Mid-90s Build (Kelowna to Penticton) 
 
In the mid-1990’s WKP worked collaboratively on Shaw’s access to WKP’s transmission lines 

for Shaw’s fibre optic cable system.   

 

In 1995, the parties agreed that WKP would install Shaw’s ADSS telecommunications fibre optic 

cable1 and related interconnection facilities on WKP transmission poles between Kelowna and 

Penticton in exchange for Shaw’s payment of the installation costs and an annual pole rental 

fee.  The parties agreed that Shaw would own, operate and maintain the installed 

telecommunications fibre and related interconnection facilities.  WKP did not have any interest 

in using Shaw’s facilities at the time of the initial project. 

 

WKP installed Shaw’s 48 fibre ADSS fibre cable and related interconnection facilities from 

Kelowna to Penticton in the summer and fall of 1995.  Initially, the fibre was for Shaw’s 

exclusive use, however, in later years Shaw allowed FortisBC access to some of the fibre 

strands to provide control and monitoring capability for their own facilities along this corridor 

which was part the overall arrangement worked out in the 2004 MOU (as described in the next 

section).   

 

(iii) The 2004 Build (Penticton to Oliver) 
 
In November 2004, FortisBC, SBS and Shaw Cable entered into a binding Memorandum of 

Understanding (the “2004 MOU”) for the Penticton to Oliver fibre build.  The 2004 MOU was to 

govern until the parties entered into definitive agreements.  Definitive agreements were never 

concluded so the parties performed based on the terms of the 2004 MOU.  A copy of the 2004 

MOU is attached as Appendix 6. 

                                                 
1 A description of ADSS cable is attached as Appendix 2. 
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Under the 2004 MOU, the parties agreed to install new fibre optic cable between Penticton and 

Okanagan Falls on FortisBC transmission poles.  Shaw supplied and retained ownership of the 

fibre cable.  Both parties contributed to the costs for the installation of the fibre cable and 

associated equipment.    

 

Shaw also agreed to:  

 

 grant FortisBC rights to use certain fibre strands within the Shaw cable sheath from 

Penticton to Vernon, and from Vernon to Okanagan Falls.  In exchange for Shaw’s 

contribution of fibre in kind, FortisBC agreed to reduce the pole rental rate to 5/6 of the 

standard rate under the TLA; and  

 

 sell FortisBC the cable between Okanagan Falls and Oliver provided Shaw was granted 

an irrevocable option to purchase back the cable within the first 15 years from the 

completion of the construction of this fibre route.  Shaw’s reason for the temporary sale 

of this segment of the fibre build to FortisBC was to facilitate Shaw’s acquisition of the 

rights-of-way required for the build.  FortisBC had already acquired the necessary rights-

of-way for its transmission facilities.  The irrevocable option to purchase back the cable 

allowed Shaw to resume ownership of the cable after it acquired the necessary rights-of-

way for its system.   

 

FortisBC installed Shaw’s ADSS 72 strand fibre optic cable and related interconnection facilities 

from Penticton to Oliver during the period between 2004 to 2006.     

 
(iv) The 2007 Build (Oliver to Grand Forks –  the Kettle Valley Fibre Project) 
 
In late 2006, FortisBC approached Shaw about a joint project to install Shaw communication 

fibre along FortisBC’s 11 Line from Oliver to Grand Forks which is sometimes referred to as the 

Kettle Valley Fibre Project.  The project was to be similar to the build the parties completed in 

2004.   

 

Like previous builds, the parties agreed that Shaw would supply its fibre cable to FortisBC for 

installation, and then lease or IRU fibre strands within that fibre cable to FortisBC.  Shaw also 

agreed to pay its pro rata share of the construction costs.   
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Shaw supplied its 72 fibre ADSS cable for FortisBC to install during its work on the Kettle Valley 

transmission loop project which was undertaken in August 2007.  FortisBC installed Shaw’s 

fibre cable and related interconnection facilities from Oliver to Grand Forks during the period 

from October to December 2007.  The interconnection facilities consists of a total of 17 splice 

locations in Shaw owned structures and a total of four fibre drop locations.  Two of these fibre 

drop locations provide for fibre entrances into FortisBC power substations along the corridor.    

 

FortisBC now disputes Shaw’s ownership of the fibre cable and the terms associated with this 

joint project.  FortisBC asserts that it owns all of the cable despite the fact that Shaw never 

agreed to sell all of the cable and FortisBC has not paid for it.   

 

(b) Agreements Governing Relationship of the Parties 
 
Two general agreements govern Shaw’s use of FortisBC’s transmission facilities: 

 

 The Licence Agreement for the Use of Poles between West Kootenay Power Ltd. (now 

FortisBC) and Shaw Cablesystems (B.C.) Ltd. (now Shaw Cable) which was entered into 

in 1990 and amended in 2001 (“Distribution Licence Agreement”).  The Distribution 

Licence Agreement governs the use of distribution poles and related rights-of-way.   

 

 The Transmission License Agreement between West Kootenay Power Ltd. (now 

FortisBC) and Shaw Cablesystems Ltd. (Shaw Cable) which was entered into in 1999 

(“Transmission License Agreement”). The Transmission License Agreement was made 

effective to 1 January 1996 and governs the use of transmission poles and related 

rights-of-way.  A copy of the agreement is attached as Appendix 5. 

 

The parties have also executed further agreements within the over-arching framework of the 

two general agreements to deal with rights and responsibilities of each party relating to specific 

projects, including responsibilities for construction costs, contribution and delivery of materials, 

and rights of access to fibre.   Several examples are: 

 

 The 2002 MOU, which was to apply to two projects:  1) a fibre build from Penticton to 

Warfield, and 2) a fibre build from Penticton to Kelowna.  These projects never 

proceeded.  A copy of the 2002 MOU is attached as Appendix 4.  
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 The 2004 MOU described earlier in Section 2.3(a)(iii).   

 

 The September 2008 Agreement (8 principles), which was to resolve outstanding issues 

related to the Kettle Valley project.  A copy of the 2008 Agreement is attached as 

Appendix 7.  

 
(c) Recent Issues Related to Shaw’s Access to the FortisBC System 
 
Shaw and FortisBC have been in discussions since 2006 to resolve outstanding issues related 

to the Kettle Valley fibre project, transmission pole rental rates and other matters.  Following 

these discussions, several significant issues remain unresolved.   

 

FortisBC has sent notices to Shaw to terminate the Transmission License Agreement in 2019, 

and to remove Shaw facilities from parts of the FortisBC system within the next year.  The 

following section explains.  

 
(i) Notices of Termination  
 
On 13 February 2009, FortisBC notified Shaw that the Transmission License Agreement will 

terminate effective 12 February 2019.   

 
On 3 April 2009, FortisBC notified Shaw as follows: 

 

1. FortisBC requires Shaw to remove its facilities from FortisBC poles along FortisBC 

Lines 50 and 54 (areas located in and around Kelowna) by 3 April 2010 because 

FortisBC requires the space currently used by Shaw to install new FortisBC 

transmission infrastructure in accordance with good utility practice.  

 

2. FortisBC requires Shaw to remove its facilities from FortisBC poles along FortisBC 

Line 40 (Penticton to Okanagan Falls) by 31 October 2010 because FortisBC is 

decommissioning its transmission line in accordance with good utility practice.  

 

Shaw disputes the validity of the April 3rd notices as a termination of Shaw’s right to use the 

FortisBC transmission rights-of-way and transmission poles in these areas: 
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 For Lines 50 and 54, FortisBC has not explained why good utility practice necessitates 

the removal of Shaw’s telecommunications equipment.  Shaw understands that FortisBC 

has an ongoing interest in maintaining telecommunications equipment on these lines.  In 

fact, FortisBC has suggested that Shaw leave its fibre cable in place and transfer it to 

FortisBC in lieu of incurring the decommissioning costs, even though the capacity of 

Shaw’s cable far exceeds FortisBC’s needs.  Shaw had offered FortisBC sufficient 

capacity on Shaw’s cable for its communication needs, which would meet FortisBC’s 

objectives and allow Shaw continued access to these support poles.  FortisBC is 

currently using fibre in Shaw’s cable sheath, and has been doing so since 2004.  

 

 For Lines 40 and 76, Shaw is aware that FortisBC is replacing its existing wooden 

transmission poles with steel poles.  Shaw believes it has the right to relocate to the new 

facilities and FortisBC can accommodate the reinstallation of the Shaw 

telecommunications facilities on the new FortisBC infrastructure.  In fact, FortisBC and 

Shaw were collaborating on the plan to relocate Shaw’s cable to the new transmission 

lines before FortisBC issued the notices to remove all Shaw’s facilities.   

 

Copies of the 13 February 2009 and 3 April 2009 Notices of Termination are attached as 

Appendices 8(a), (b) and (c) to this Application. 

 

(ii) Unresolved Issues 
 

From Shaw’s perspective, the issues underlying the April 3rd notices do not relate to good utility 

practice or technical feasibility.   

 

Instead, Shaw believes the notices are related to unresolved issues on other matters, principally 

issues related to ownership of the Kettle Valley telecommunications facilities and FortisBC’s 

dissatisfaction with the Transmission License Agreement rates for Shaw’s access to the 

transmission poles generally.   
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3. BCUC JURISDICTION UNDER THE UTILITIES COMMISSION ACT  
 
3.1 Section 70 of the Act 
 
Under Part 5, section 70, of the Act, the Commission may order FortisBC to allow Shaw to use 

FortisBC’s electric transmission facilities for its telecommunications facilities.   

 
The relevant sections of Part 5 are as follows: 
 

68  In this Part: 
 
"electricity transmission facilities" means conductors, circuits, transmission towers, 
substations, switching stations, transformers and any other equipment or facilities that 
are necessary for the purpose of transmitting electricity; 
… 
"public utility" means a public utility to which Part 3 applies; 
 
… 
 
70  (1) On application and after a hearing, the commission may make an order directing a 
public utility to allow a person, other than a public utility, to use the electricity 
transmission facilities of the public utility if the commission finds that 
 
(a)  the person and the public utility have failed to agree on the use of the facilities or 

on the conditions or compensation for their use, 
  
(b)  the use of the facilities will not prevent the public utility or other users from 

performing their duties or result in any substantial detriment to their service, and 
 
(c)  the public interest requires the use of the facilities by the person. 
 
(2) An order under subsection (1) may contain terms and conditions the commission 
considers advisable, including terms and conditions respecting the rates payable to the 
public utility for the use of its electricity transmission facilities. 
 
(3) After a hearing, the commission may, by order, vary or rescind an order made under 
this section. 
 
(4) Any interested person may apply to the commission for an order under this section, 
and the application must contain the information the commission specifies. 
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Broadcast distribution undertakings and telecommunications companies such as Shaw are 

subject to the constitutional jurisdiction of the federal government and not the provinces.2  

Shaw’s cable television, internet, satellite and telecommunications businesses are regulated 

principally by the CRTC pursuant to the Broadcasting Act (Canada) and the 

Telecommunications Act (Canada).    

 

However, the Supreme Court of Canada determined that the Telecommunications Act (Canada) 

does not give the CRTC jurisdiction to set the terms and conditions of access by cable systems 

to support structures of electric utilities.  As a result, authority over such matters remains with 

the provincial public utility boards, such as the Commission.3 

 

 4. THE SECTION 70 DECISION-MAKING CRITERIA  
 
Pursuant to section 70, the Commission may issue an order allowing Shaw to use FortisBC’s 

electricity transmission facilities if it finds that:   

 
(a) Shaw and FortisBC have failed to agree on the use of the facilities or on the 

conditions or compensation for their use, 

 
(b) the use of the facilities will not prevent FortisBC or other users from performing 

their duties or result in any substantial detriment to their service, and 

 
(c) the public interest requires the use of the facilities by Shaw. 

 
The following sections address each of the criteria separately. 
 
4.1 Failure to Agree on Conditions or Compensation for Use   
 
As described in section 3, Shaw and FortisBC have several agreements governing Shaw’s 

access to the FortisBC transmission and distribution system.  Shaw relies on those agreements.  

However, FortisBC disputes Shaw’s rights under those agreements, and has given notice to 

terminate Shaw’s access to the FortisBC transmission poles:  immediately in the case of the 

Kettle Valley Project; by April 2010 in the case of FortisBC Lines 50 and 54; and by October 

2010 in the case of Lines 40 and 76.  Further, FortisBC does not agree on any future access by 

Shaw and has given notice to terminate the Transmission License Agreement generally in 
                                                 
2 Capital Cities Communications v. C.R.T.C., [1978] 2 S.C.R. 141   
3 Barrie Public Utilities v. Canadian Cable Television Assn., [2003] 1 S.C.R. 476, 2003 SCC 28 
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February 2019.  Thus, FortisBC and Shaw are unable to agree on terms of access by Shaw of 

FortisBC’s facilities now for the disputed areas, and generally for the future. 

 

FortisBC has also recently filed a court action in the British Columbia Supreme Court in an 

attempt to accelerate the termination of Shaw’s rights by asking the court, among other things: 

 

 to declare that the Transmission License Agreement has been terminated; 

 

 for an injunction to have Shaw remove its telecommunications facilities from FortisBC 

transmission facilities and land; and 

 

 for an injunction to restrain Shaw from using its telecommunications facilities on 

FortisBC transmission facilities. 

 

Shaw will defend the court action, but must pursue its remedies before the Commission 

concurrently so it can maintain reasonable access to the FortisBC transmission facilities and 

avoid any disruption of service to Shaw customers.  FortisBC’s efforts to deny Shaw access 

poses an immediate threat to Shaw’s facilities and service.  Shaw customers rely on Shaw for 

critical telecommunication services, some of which include 911 emergency calling. 

 

If Shaw must remove its telecommunications facilities from FortisBC’s Lines 40, 76, 50 and 54 

in 2010, as demanded by FortisBC, then Shaw must plan and construct alternate transmission 

corridors for its telecommunications facilities in the same time frame.  The cost and time to do 

so will be significant.  More importantly, the effort is unnecessary and wasteful for all concerned 

since the FortisBC transmission poles can easily accommodate Shaw’s equipment and have 

done so for many years.  FortisBC can offer no legitimate reason to discontinue the practice. 

 

The urgency is all the more acute in the case of the upgrade of Lines 40 and 76.  FortisBC has 

started work on that upgrade already.  It would be most efficient for all concerned for Shaw to be 

part of the project planning now to incorporate its facilities on the new infrastructure.  FortisBC 

itself advocated this view until recently. 

 

FortisBC advised the Commission in its Okanagan Transmission Reinforcement (“OTR”) 

application that it would finalize arrangements with Shaw to allow the transfer of the Shaw’s 
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telecommunications cable to the new transmission poles.4   Shaw was working towards that 

goal with FortisBC when FortisBC abruptly abandoned that approach and issued its termination 

notices in February and April this year.  Shaw remains open to discuss reasonable options, but 

FortisBC refuses to talk. 

 

As a public utility, FortisBC has an obligation to allow reasonable use of its transmission 

facilities for others to use to carry other services.  If FortisBC will not agree on reasonable 

terms, the Commission has jurisdiction to intervene in the public interest to order FortisBC to 

allow use on terms the Commission deems reasonable.  The Commission’s jurisdiction extends 

beyond the contract and land issues before the court to issues related to the public interest in 

ensuring an efficient and responsible use of FortisBC’s utility corridor.   

 

Given FortisBC’s actions to discontinue access to Shaw, Shaw seeks the Commission’s 

intervention to find a reasonable solution.  

 
4.2 FortisBC May Perform its Utility Duties – No Detriment to Service 
 
Providing access for Shaw’s fibre optic cable does not prevent FortisBC from performing its 

public utility duties.  Indeed, the communications links that FortisBC has acquired through its 

joint telecommunications fibre builds with Shaw have become an integral component of 

FortisBC’s own transmission facilities.  If Shaw did not share its telecommunications fibre with 

FortisBC, then FortisBC would need to install its own.   

 

In several recent FortisBC projects, the importance of the telecommunications facilities on the 

transmission system has been reaffirmed.  In FortisBC’s CPCN application to the Commission, 

FortisBC noted the importance of the telecommunications infrastructure as well as the 

convenience and low cost of installation, as follows: 

 
One of the most common forms of communications infrastructure being installed by electric 

utilities today is fibre-optic networking. The attractions of fibre-optics are the high reliability, 

security, and nearly unlimited bandwidth that this technology offers. Utilities already own and 

maintain overhead poles and underground ducts which provide a convenient location to install the 

fibre-optic cable. 

  

                                                 
4 FortisBC Okanagan Transmission Reinforcement Project CPCN Application, Section 4 page 11. 
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During the construction of a new power transmission line the incremental cost to install fibre cable 

is very low (essentially only the cost of the fibre cable and required attachment hardware). Thus, 

it is common to install fibre optic cable on new transmission lines. An example of this is the fibre-

optic cable that was installed on the 230 kV transmission line between Trail and Castlegar as a 

part of the Kootenay 230 kV System Development.5 

  
The Commission approved use of the fibre optic cable by FortisBC as a communications link 

between Kettle Valley and Grand Forks terminal when it issued a Certificate of Public 

Convenience and Necessity for FortisBC’s Kettle Valley Distribution Source Project.  However, 

FortisBC does not require the transmission capacity of a 72 fibre ADSS cable for its internal 

communications.  A large portion of that transmission capacity would be surplus to its 

reasonably foreseeable utility requirements.  Moreover, FortisBC is not licensed as a 

telecommunications carrier under the Telecommunications Act for the purpose of providing 

telecommunications services to others, so the surplus transmission capacity would sit idle which 

would be an inefficient use of the utility assets.   In any event, FortisBC does not currently own 

the Kettle Valley telecommunications facilities; Shaw does. 

 
In 2005, FortisBC updated the Vaseux terminal to improve the power supply in the south 

Okanagan.  The recent OTR Project is the second phase of this project and received 

Commission approval in October 2008.  The OTR project is expected to be completed in 2011.   

 

Shaw understands that the basic components of the OTR will involve FortisBC: 

 

 replacing the existing 161kV transmission 40 line between Vaseux Substation to Oliver 

with a 230 kV transmission line; 

 

 replacing the 76 line with a 230 kV line; 

 

 adding a second 230 kV line (the 75 line) between Vaseux to Penticton; and  

 

 constructing a new substation east of Oliver and upgrading two other existing 

substations in the South Okanagan. 

 

                                                 
5 FortisBC, Kettle Valley Project CPCN Application, Appendix A, page 18. 
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There is no technical or other legitimate reason why Shaw’s telecommunications facilities 

cannot be accommodated on the new FortisBC transmission poles.   Shaw is aware of similar 

support structures carrying comparable or larger cable loads.  See Appendix 9 for a 

representative schematic. 

 

FortisBC itself stated in its CPCN application to the Commission that it planned to relocate the 

fibre optic cable from the existing poles to the new ones: 

  
To meet these objectives the proposed OTR Project will locate the new structures next to existing 

structures within the right-of-way to provide the required line clearances.  Galvanized steel poles 

will be used rather than lattice steel towers or wood poles for reliability purposes, to minimize 

wildfire damage risk, and to minimize impact on the right-of-way and property owners. 

Optimization of individual pole locations may occur during detailed line design and during 

consultation with property owners. 

  

The fibre-optic cable currently mounted on the 76 Line and 40 Line structures will be relocated to 

these new structures.6 

 

Further in the same application, FortisBC confirms that its facility sharing arrangements with 

Shaw apply to the project:  

  
COMMUNICATION FIBRE  

 
Details for an existing communication optical fibre to be strung as underbuild have not been 

confirmed at this time. Estimate allowances for the fibre to be transferred from the existing 

40L/76L circuits to the new construction based on the use of the existing right of ways and 

structure locations hence spans being of similar length. [sic] If an alternate route is selected 

additional design and estimating will be required for new fibre. The facility sharing agreement 

between FortisBC and Shaw Communications contemplates some cost sharing for upgrades.7 

  

                                                 
6 FortisBC Okanagan Transmission Reinforcement Project CPCN Application, Section 4 page 11. 
7 FortisBC Okanagan Transmission Reinforcement Project CPCN Application, Appendix C, page 18 of 
149. 
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4.3 The Public Interest 
 

The use by third parties of utility rights-of-way and structures for telecommunication services 

has long been recognized as being in the public interest, for several basic and self-evident 

reasons: 

 

 The neighbouring communities and the environment benefit from the efficiency use of 

limited land and natural resources by minimizing the environmental footprint of the 

facilities that share the utility corridor;  

 

 The customers of each service provider benefit through reduced service rates arising 

from the efficiencies and improved economics of sharing common facilities; and 

 

 The two service providers benefit from improved efficiency and economics during all 

phases of operations, including:  the construction, operation, maintenance, and repair of 

their respective facilities. 

 

For the most part, Shaw and FortisBC are serving the same customers.  Without question, it is 

in the public interest for Shaw to make use of the FortisBC infrastructure.  Discontinuing the 

historic access to FortisBC facilities by Shaw would increase cost both to FortisBC and Shaw 

(and their customers).  Further, establishing parallel systems would result in unnecessary 

economic, social and environmental impacts.   

 

In its application to the Commission for the OTR project, FortisBC refers to the value to its 

ratepayers of its arrangements with Shaw:  
  

FortisBC welcomes the opportunity to reduce communication infrastructure costs by entering into 

partnering arrangements with other companies.  As long as the stringent utility reliability and 

security standards can be met, these arrangements result in lower rate impacts by sharing costs 

and utilizing dark fibres that would otherwise go un-unused. For example, a facility sharing 

arrangement has been negotiated with a major telecommunications company in the Okanagan 

area.  This has allowed the construction of a fibre-optic backbone that runs from BCTC supply 

point at Vernon in the north, to the Oliver Terminal in the South.  There is also a fibre-optic 

backbone which runs from Trail, to Castlegar to South Slocan in the Kootenay area.  By 

constructing an East-West fibre link between Oliver and Trail these two isolated fibre backbones 
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could be linked.  The construction of the fibre-optic system between Oliver and Kettle Valley 

would be the first step in this link.8 

 

4.4 Reasonable Rate for Shaw’s Use  
 
(a) Shaw’s Current Rates 
 
In recent discussions with Shaw, FortisBC has proposed more than a 20-fold increase in 

transmission pole attachment fees, from approximately $40,000 a year to $927,000 a year. 

 
The pole attachment fees that Shaw pays to FortisBC are based on negotiated agreements.  

The transmission pole attachment fees were specified in the Transmission License Agreement.  

The original rates were $12.40/year for low-voltage poles and $40.00/year for high-voltage 

poles.  Both rates have been adjusted annually by the consumer price index (all items) for 

British Columbia.  Currently, Shaw pays an attachment fee of $14.72/year for each low-voltage 

transmission pole attachment (460 poles) and $47.48/year for each high-voltage pole 

attachment (682 poles).  Total current charges for transmission pole attachments are about 

$40,000.  Shaw also pays about $174,000 in fees annually to FortisBC for distribution pole 

attachments.  

 
In the recent discussions with Shaw, FortisBC proposed changing the basis from a per-pole 

attachment to a charge per hundred metres of distance (the distance from pole to pole) and an 

increase in the charge to $484/year per hundred metres.  FortisBC’s proposal would increase 

the annual charge to Shaw to approximately $927,000 – a $887,000 increase, which is more 

than 22 times the current charge (calculation attached as Appendix 10).  Shaw believes the rate 

proposed by FortisBC is unreasonable and ignores the Transmission License Agreement.  

Setting the charge at this level amounts to an effective denial of service because of economic 

infeasibility.  

 

(b) Application of the Existing Rates 
 
The Distribution Licence Agreement and Transmission License Agreement set out the rates that 

apply.  Shaw believes these rates are the best evidence of what is just and reasonable in these 

                                                 
8 FortisBC Okanagan Transmission Reinforcement Project CPCN Application, Appendix A, page 21.  
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circumstances.  FortisBC acknowledged in its OTR application that the Transmission License 

Agreement sets out cost sharing arrangements for the upgrades.9 

 

5. CONCLUSION 
 
Shaw believes that the issues in this application are narrow.  Ultimately, the points of dispute 

centre on the fair and reasonable terms and rates for Shaw’s access to the FortisBC system.  

The benefits of this access cannot be reasonably disputed, and in fact FortisBC has explicitly 

acknowledged the benefits in various filings with the BCUC.  Shaw believes that an expeditious 

resolution of the access issue is in the best interest of the public, the customers and the parties. 

 

The need to assure continued access is urgent given the short time frame FortisBC has given 

Shaw to remove its facilities from Lines 40, 76, 50 and 54.  Those time frames may be 

shortened further by the recent court action.  Further, the current upgrade work on Lines 40 and 

76 is creating a window of opportunity for an efficient reattachment of Shaw’s 

telecommunications cable to the new transmission poles.  If this window closes without a 

reasonable basis for Shaw to access the new transmission poles, then Shaw and FortisBC will 

likely incur unnecessary cost and effort to achieve a resolution in the future.  
 

To expedite the resolution of the issues, Shaw requests that a hearing be set soon, and that a 

Negotiated Settlement Process be set as soon as possible.  Shaw believes that a Negotiated 

Settlement Process is appropriate in this case for several reasons:  

 
 The issues lend themselves well to a mediated settlement because they are narrow and 

between two parties, in contrast to most public utility applications that involve multiple 

parties.   

 
 FortisBC controls certain technical information about its system that is relevant to the 

review.  The non-prejudicial nature of the negotiated settlement process encourages full 

disclosure from the parties involved and would encourage FortisBC to present 

information that would assist the Commission in making its determinations.    

 

                                                 
9 FortisBC Okanagan Transmission Reinforcement Project CPCN Application, Appendix C, page 18 of 
149. 
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 It is in the customers’ best interest for Shaw and FortisBC to reach an agreement on 

what is a reasonable rate for use of FortisBC facilities.  The recent breakdown of 

negotiations between the parties may result in service interruptions if FortisBC removes 

the fibre optic cable from its transmission and distribution poles.  A negotiated settlement 

process allows the parties to return to negotiations within a fair and structured mediation 

process. 

 
Shaw requests that the Commission consider this application expeditiously.   
 
 

All of which is respectfully submitted by Shaw Cablesystems Limited and Shaw Business 

Solutions Inc. this 26 day of October 2009.   



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 1  
 

Map of the Shaw System within the FortisBC Service Area 
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Appendix 2  
 

ADSS Cable Description 
 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 3  
 

Distribution Licence Agreement 









































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 4  
 

2002 Memorandum of Understanding 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 5  
 

Transmission License Agreement 





































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 6  
 

2004 Memorandum of Understanding 













 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 7 
 

2008 Agreement (8 Principles) 







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 8 – Notices of Termination 
 

(a)  February 13, 2009 Termination Notice 
 
(b)  April 3, 2009 Termination Notice – Lines 50 and 54 
 
(c)  April 3, 2009 Termination Notice – Lines 40 and 76 













 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 9  
 

Representative Pole Attachment Schematic 



















































 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Appendix 10  
 

Calculation of Annual Transmission Pole Attachment Charge 
 



Existing Agreement Pole 2009 Rate Annual
Line Contacts ($/Pole) Cost

(1) (2) (3)

1 High Voltage 682 $47.95 $32,702
2 Low Voltage 460 $14.86 6,836_____  ________ 
3    Total 1,142 $39,538

Fortis Proposal Length Total Proposed
Pole per Contact Length Rate Annual

Contacts (metres) (metres) ($/100 m) Cost
(1) (2) (3) (4) (5)

4 High Voltage 682 220 150,040
5 Low Voltage 460 90 41,400_____  ________ 
6    Total 1,142 191,440 $484.00 $926,570

7 Increase ‐ $ $887,032
8 Increase ‐ % 2,244%

FortisBC‐Shaw

Current and Proposed Transmission Pole Attachment Charges
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