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 Date: November 21, 2011 

 
 
British Columbia Utilities Commission 
Sixth Floor - 900 Howe Street 
Vancouver, British Columbia V6Z 2N3 
 
Attention: Alanna Gillis, Acting Commission Secretary 
 
Dear Madame: 
 
Re: British Columbia Hydro and Power Authority (“BC Hydro”) 

Project No. 3698640/Order-132-11 
Certificate of Public Convenience and Necessity (“CPCN”) Application 
for the Dawson Creek/Chetwynd Area Transmission (“DCAT”) Project 
West Moberly First Nations (“WMFN”) Adjournment Application 

 
We are counsel to the Association of Major Power Customers of British Columbia (“AMPC”) and 
write in response to the Commission’s letter of November 14, 2011, (Exhibit A-19) inviting 
intervener comments on WMFN’s adjournment request of November 9, 2011 (Exhibit C5-13).   

WMFN has applied for an adjournment on the basis that BC Hydro has not funded a 
“community-based impact assessment study,” with the result that sufficient consultation and any 
necessary accommodation have not taken place and cannot be assessed by the Commission.  
AMPC understands that BC Hydro opposes the adjournment application and relies on the 
present record to support its application. 

AMPC supports an efficient regulatory process.  In AMPC’s view the law is clear that: 

• The Crown must consult and, if necessary, accommodate aboriginal communities that 
potentially hold aboriginal or treaty rights that have the potential to be affected by the 
proposed project; 1  

• In determining whether the DCAT project is in the public interest the Commission has an 
obligation to review the evidence of BC Hydro's consultation efforts and consider 
whether the Crown has acted honourably; and2   

                                                 
1 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 at para. 35 [Haida]. 
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• Aboriginal communities have an obligation to act reasonably and participate in the 
consultation process, and the Commission can take their participation into account when 
considering the consultation process.3  

Given the above, AMPC supports BC Hydro's right to have its application heard if BC Hydro 
believes the application is ready, and accordingly opposes the adjournment application.   

The “balance of interests” test that WMFN proposes that the Commission use to assess its 
adjournment request assumes that a CPCN will issue automatically,4 causing irreparable harm 
to WMFN’s treaty rights.  With respect, this is not so.  The Commission’s process is not a rubber 
stamp and the Commission may deny BC Hydro’s application if, after considering the evidence 
on the record (including that of WMFN), it determines that the DCAT project is not presently in 
the public interest.   

The Commission deemed the application sufficiently complete to commence the hearing 
process when it issued Order G-132-11, establishing the initial regulatory timetable and a 
procedural conference.  BC Hydro as project proponent has also presumably selected an 
efficient regulatory path forward, bearing in mind that it proceeds at its own risk.  AMPC 
therefore supports BC Hydro’s choice. 

Please contact the undersigned if you have any questions in this matter. 

Yours truly, 
 
 
Bull, Housser & Tupper LLP 
 

 
 
Matthew D. Keen 
mdk/3283669 

                                                                                                                                                          
2 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 at paras. 72 and 75; Kwikwetlem First Nation v. 
British Columbia (Utilities Commission), 2009 BCCA 68 at para. 71.  Also see the Commission’s reasons in its 
Reconsideration of the Interior to Lower Mainland Transmission Project Decision, dated February 3, 2011 (“ILM 
Reconsideration Decision”) at 17. 
3 Halfway River First Nation v. British Columbia (Ministry of Forests), 1999 BCCA 470 at para. 161;  Haida, supra, at 
para. 42; R. v. Douglas, 2007 BCCA 265 at para. 45, leave to appeal to S.C.C. refused [2007] S.C.C.A. No. 352.  
Also see the ILM Reconsideration Decision, supra, at 22 and 245. 
4 WMFN letter dated November 9, 2011, p. 4 at paras. 1 and 4, and p. 5 at para. 2. 




