
 

Andy Shadrack 
 DIRECTOR, ELECTORAL AREA D 
 BOX 484, KASLO, BC, V0G 1M0    

 
 

Phone: 250-353-7350 (home) 
         Cell: 250-354-2948  

E-mail: ashadra@telus.net  

REGIONAL DISTRICT OF CENTRAL KOOTENAY                

Box 590, 202 Lakeside Drive, Nelson, B.C., V1L 5R4                                  

web:  www.rdck.bc.ca     e-mail:  

rdck@rdck.bc.ca   

Telephone: 250-352-6665 or 
1-800-268-RDCK(7325) 

Fax: 250-352-9300 

 
Friday January 11 

 

Attention: Erica M. Hamilton, Commission Secretary 

 

I write, on behalf of Area D, in reply to submissions on Area D's Application to the Commission for 

reconsideration of its Decision and Order G-177-12 (December 14, 2012) by FortisBC (B-19), Mr 

Atamanenko (C1-5), BCSEA and Sierra Club of BC (C4-9), CEC, (C17-10) and NCGPA (C18-8).  

 

FortisBC's introduction to its response describes the process leading up to the Commission's decision for 

which this application requests reconsideration. There is no doubt that this process occurred. There is also 

no doubt that it has involved a continuing and steep learning curve for the intervenors. 

 

Nowhere is that more apparent than in the haphazard way in which I launched this application for 

reconsideration, and for which I now apologize to the Commission and all participants. Although Mr. 

Fulton had previously kindly pointed me to the reconsideration and appeals section of the Participants 

Guide, I failed to adequately grasp it. Although my December 7th (C13-9) submission was under the 

auspices of a reply in the previous suspension application, the content, as has been very helpfully pointed 

out by other interveners, was generally most relevant to the reconsideration application, though not 

presented as such. Before continuing with this reply, I wish to add that I now realize that some content 

which I did present as relevant to reconsideration, was not, in particular, the suggestion that a perception of 

bias might arise from the Commission website content.  

 

Error of Law 

As acknowledged by FortisBC counsel, Mr. Atamanenko and the NCGP have raised a jurisdictional issue 

with respect to the existence of any statutory basis for "hybrid" hearings. In answer, FortisBC refers to 

UCA section 2 (4), which incorporates specified sections of the Administrative Tribunals Act (ATA) into 

the UCA, in particular, ATA s. 36, which reads:  

In an application or an interim or preliminary matter, the tribunal may hold any combination of 

written, electronic and oral hearings.  

ATA s. 41(1), which is also included in UCA s. 2(4), states:  

An oral hearing must be open to the public.  

UCA s. 1 defines "public hearing" as:  

a hearing in which public notice is given, which is open to the public, and at which any person whom 

the commission determines to have an interest in the matter shall be heard  

UCA ss. 86 to 86.2 read:  

Public hearings  
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86. If this Act requires that a hearing be held, it must be a public hearing whenever, in the opinion of 

the commission or the Lieutenant Governor in Council, a public hearing is in the public interest.  

Repealed  

86.1 [Repealed 2004-45-170]  

When oral hearings not required  

86.2 (1) Despite any other provision of this Act, in any circumstance in which, under this Act, a 

hearing may or must be held, the commission may conduct a written hearing.  

(2) The Commission may make rules respecting the circumstances in which and the process by which 

written hearings may be conducted and specifying the form and content of materials to be provided 

for written hearings.  

Given its interpretation of the effect of ATA s. 36, FortisBC provides no explanation whatsoever of the 

purpose of UCA ss. 86 and 86.2.  

 

Area D adopts the submissions of Mr. Atamanenko and the NCGP that there is no statutory authority 

which permits the splitting of FortisBC's application into oral and written components, although Area D 

believes that all sections of the statute concerned with hearings must be read together.  

 

In this instance, the requirement of a hearing under the Act (UCA s. 86) arose out of the Commission 

having exercised, in response to FortisBC's application for a Certificate of Public Convenience (UCA s. 46 

(1)), its discretion to hold a hearing (UCA s. 46 (2)), thus requiring, under the Act, that a hearing be held 

(UCA s. 86). Although, pursuant to ATA s. 36, the Commission is given the latitude to conduct hearings in 

several forms, once the Commission decides that a public hearing is in the public interest, it must be a 

public hearing (UCA s. 86). A public hearing is, by definition, a hearing for which public notice must be 

given, which is open to the public, and at which interested persons shall be heard (UCA s. 1). A public 

hearing is, in short, an oral hearing open to the public (ATA s. 41 (1)). UCA s. 86.2 then goes on to state 

what the Commission might do when a public hearing is not in the public interest, that is, when an oral 

hearing is not required, in which case the Commission may conduct a written hearing, which, not being 

open to the public, is not a public hearing. 

 

Aside from the fact that ATA s. 36 is permissive and s.86 mandatory, a primary maxim of statutory 

interpretation is that, in the event of inconsistency, a statute or clause in general terms must yield to a 

statute or clause in special terms. ATA s. 36, to the extent it might be said to be inconsistent, is overridden 

by the far more specific UCA ss. 86 and 86.2.  

 

The prima facie criterion for an error of law is a low threshold which only requires an "arguable case"or a 

"serious question to be tried". As a jurisdictional question, it involves significant material implications. 

Area D believes that this issue easily surpasses the secondary thresholds.  

 

Fundamental Change in Circumstances and Facts  
Determination of a threshold of fundamental change is specific to the particular issue in question to which 

that change relates. In this case, Area D suggests, any change sufficient to justify holding an oral hearing 

instead of a written hearing would constitute a fundamental change sufficient to meet the threshold for 

reconsideration. The Commission, not being bound by precedent (UCA s. 75), is not obligated to apply a 

phrase such as "essentially and radically altered" to whatever might be sufficient to shift the preference of 

one mode of hearing over another.  

 

The Commission's decision stated:  

The Commission agrees with Fortis that the review of financial and operations matters are highly 

technical in nature, involve financial spreadsheets, and particulars that participants can 



conveniently address in written form.  

At the time of that decision there was, despite a few objections, little or nothing on the record to suggest 

otherwise. However, as the submissions indicate, as more information came to light, through information 

requests as well as from other jurisdictions, that is no longer the case. Area D adopts the points brought 

forward in the NCGPCA submission (C18-8), which it sees no need to reiterate. 

 

Area D also adopts points 1, 2, 3 and 4 of the BCSEA-SCBC submission (C4-9), including the position 

taken at the second paragragh on page 4 of its submission, which is based on the Commission's statements  

from its Order and Reasons of December 20, 2012 quoted on p. 3 of that submission, statements which in 

and of themselves reflect change since Order G-177-12 was made. Despite being prompted by the 

Commision to supply additional information concerning the wired v. wireless issue, FortisBC has not done 

so.  

 

In some respects, even the character of FortisBC's application itself seems to be changing. For instance, 

FortisBC made certain factual statements that PLC AMI was not proficient enough to meet FortisBC's 

technical requirements (see Power Line Carrier Systems, 7.3, page 112, lines 8 to 13) and then used 

Itron's written cost estimate to suggest that it was also more expensive. Then on December 14th, long after 

G-177-12 was issued on November 23rd, FortisBC effectively retracted that submission (see BCUC 

IR2#31, page 64, lines 18 to 20, which was in itself a follow up question to an answer given in CEC IR 

1.44.2 p 62, Capital Costs, PLC Alternative (B-11). Consequently Area D therefore contends that FortisBC 

is changing the factual basis of its application, which Area D now believes the Commission acknowledges 

in Order G-198-12. Some additional information relevant to the evolving wired v. wireless debate is 

attached as Appendix A. 

 

Area D reiterates its request for reconsideration of the Commission's Order such as to allow for the oral 

hearing of the financial and operational aspects of FortisBC's Application for a Certificate of Public 

Convenience. 

 

Respectfully submitted, 

Andy Shadrack 

Director Area D 

RDCK  

 

 



Appendix A 

 

In their original application on July 26, 2012, for example, FortisBC definitively states, at Power Line 

Carrier Systems, 7.3 (page 112, lines 8 to 13):  

Depending on the number of endpoints and the frequency of reading intervals, the amount of data 

traveling between the meters and the collectors can overwhelm the bandwidth of a PLC system. This 

becomes increasingly challenging once load control or pricing signal data is included for 

transmission through these same communication channels. The volume of data can impact the speed 

of transmission and can cause delays in getting the information back to the central computer in a 

timely fashion.  

Then, in response to BCUC IR2#31 (page 64, lines 18 to 20), on December 14th, which was in itself a 

follow up question to an answer given in CEC IR 1.44.2 p 62, Capital Costs, PLC Alternative (B-11), 

FortisBC restates its position with a much different emphasis:  

FortisBC did not indicate that PLC meters would be generally unsuitable for high-density customer 

service areas. The Company simply pointed out the relative economics of RF mesh and PLC 

solutions with respect to customer density.  

Although in its original application FortisBC submitted that PLC AMI was not proficient enough to meet 

FortisBC's technical requirements (and used Itron's written cost estimate to suggest that it was also more 

expensive), FortisBC effectively retracted that submission after G-177-12 was issued. Area D therefore 

contends that FortisBC is changing the factual basis of its application, and now faces the same challenge 

on this and other matters before the Commission.  

 

On January 6, 2013, for example, a review of a submission to the Idaho Public Utilities Commission, filed 

by their staff on December 8, 2008 (2.14PM), found as follows: 

 

http://www.puc.idaho.gov/internet/cases/elec/IPC/IPCE0816/staff/20081208COMMENTS.PDF  

The Company noted that AMI implementation throughout the Company's service territory is 

basically the same as the implementation in the McCall and Emmett areas; however, there are a 

number of technical improvements for the next phase of implementation. The AMI modules in the 

meters have now been standardized and market competition now exists, which reduces the total cost 

per end point of $292 as filed in the Company's 2005 AMR Report, to a total cost per end point of 

$136.  

These modules also have larger memory, which helps ensure data retrieval. Hardware and software 

improvements expanded the data collection bandwidth and increase data retrieval success rates. 

Staff sees these improvements as evidence that the system will continually improve over time.  

Staff had expected a system-wide rollout of the technology before now, but recognized the problem 

encountered in the Phase One Implementation associated with the Meter Data Management System 

(MDMS) component. Idaho Power sought to implement an MDMS system that had not yet been 

developed. The Company contracted with Itron to implement an existing system that it believed could 

be modified to suit its needs. Modifications did not lead to the system passing the Company's 

Validate, Estimate and Edit (VEE) acceptance criteria. These problems eventually were fixed when 

the Company was able to implement Version 5, Revision 11 in March of 2007. The software now has 

the specific to support time-variant pricing, including critical-peak pricing (Staff, Comments, PDF, 

Phase One Implementation, last paragraph page 5 to first two paragraphs page 6).  

Statements like these, filed before a duly constituted Public Utilities Commission, challenge the efficacy of 

FortisBC's original evidentiary claim that PLC AMI is both technically insufficient and more expensive. 

http://www.puc.idaho.gov/internet/cases/elec/IPC/IPCE0816/staff/20081208COMMENTS.PDF


Contrary to FortisBC's submission (B-19):  

1. The factual statements provided by FortisBC, that wired meters cannot meet its technical 

requirements, is challenged when Idaho Power Ltd appears to have resolved these technical 

problems even before FortisAlberta began installing their wired meters in 2007. 

 

2. FortisBC's wired meter cost estimate, supplied to it by Itron, is challenged when Idaho Public 

Utilities Commission staff report that the cost of installing PLC AMI meters dropped below the cost 

of FortisAlberta installing them 

 

3. Not only is the accuracy of FortisBC's evidence and statements challenged, but we now learn that 

Itron, under contract to Idaho Power Ltd, was unable to resolve the very issues that FortisBC is 

claiming PLC AMI is technically insufficient to address. The facts are that they were successfully 

addressed by Idaho Power Ltd and its contractors, so why does FortisBC contend otherwise and who 

is the source of the information that FortisBC is using? 




