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Attention:  Laurel Ross, Acting Commission Secretary 

 

FILED ELECTRONICALLY        March 17, 2017 

 
Dear Ms. Ross: 
 
 
Re:   BCOAPO Application for Reconsideration and Variance of Order G-5-17 
 Dated January 20, 2017 in Respect of the British Columbia Hydro and Power  
 And Power Authority’s (BC Hydro) Rate Design Application (RDA) 
 
 
Please be advised that in this process we continue to represent the Canadian Office and 
Professional Employees Union, Local 378 (COPE 378), also known as the Movement of 
United Professionals (MoveUP).  The Union is the certified bargaining agent for BC Hydro’s 
inside unionized employees and it was on the basis of that direct and material interest in the 
Utility’s operations that it participated in the originating Rate Design Application. 
 
The Commission’s February 24, 2017 letter invited intervener and BC Hydro submissions on 
the following three questions: 
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Question 1: Should the Commission Order a Reconsideration of Order G-5-17 
(paragraphs 14, 16, and 17) 
 
The Commission should proceed to Phase 2 because in its Reconsideration Application 
BCOAPO has established a strong prima facie case that the Commission made errors of fact 
and law: errors that had a material impact on the Panel’s Decision in this matter. 
 
The Prima Facie Errors and the Material Impacts of those Errors 
 
At this time, MoveUP has reviewed both BCOAPO’s Application for Reconsideration and the 
B.C. Sustainable Energy Association (BCSEA) and Sierra Club of B.C.’s (SCBC) submissions in 
detail.  Rather than unnecessarily clog the regulatory record with the same points made in 
much the same manner, the Union has edited its submission significantly and instead adopts 
the entirety of both groups’ submissions on the errors of law and fact and the material impact 
of those errors on the Commission’s Decision. 
 
In addition to the submissions made by the two groups cited above, MoveUP points to the 
Commission’s acceptance of the 2008, 2014, and 2016 Private Members Bills introduced by 
MLA John Horgan as evidence of legislative intent as another error made by this Commission 
Panel.  It is only in the face of other evidence of legislative intent that a failed amendment 
attempt can form part of the basis upon which legislative intent can be found, otherwise a 
failed Private Members Bill or Bills could be used to redefine the law and legislative intent.  
That is fundamentally inconsistent with the current Canadian practice and purpose of using 
legislative intent as one of the tools to interpret ambiguous legislation.  In addition, any 
determination of legislative intent requires a fulsome and often time intensive examination 
of any number of sources including, but not limited to, a picture of how the legislation has 
evolved over time, Hansard and committee discussions about it, government policy papers, 
and reports from law commissions or Commissions of Inquiry.  To make a determination of 
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legislative intent solely on the basis of one small sliver of the possible bodies of information 
available to inform legislative intent is an error, particularly when that small sliver carries 
with it the dangers as described in MoveUP’s Final Submission in the BC Hydro RDA Process. 
 
Because FortisBC Energy Inc. (FEI) filed its submission early, MoveUP has had the 
opportunity to briefly review that document.  While it is obvious that much of what Fortis 
has said is at odds with the Union’s position and there is little more to be said about that in 
this preliminary stage of the process, our client feels it important to dispute one of the 
positions the Utility took in its discussion of BCOAPO’s “Artificial Bifurcation” Argument.   
 

”With respect, the Commission’s Jurisdiction Determination is consistent with the 
form in which BCOAPO previously presented its argument. More importantly, after 
determining that it does not have jurisdiction to order rates or programs based only 
on customers’ ability to pay, the Commission went on to consider and rejected 
BCOAPO’s position that cost reflectivity and efficiency in collections justified the 
establishment of an ESUB rate.”1 

 
In this passage, FEI appears to be taking the position that BCOAPO cannot now complain that 
the Commission improperly conducted its jurisdictional analysis because the Panel had 
(arguable) proceeded in a manner that mirrors the Organization’s Final Argument.  Quite 
frankly, the Utility’s assertion here is legally nonsensical and dangerous.  While the Union 
does not agree with the Utility that BCOAPO did somehow improperly structure its 
Argument, even if it had, it would ultimately be an irrelevant consideration when 
determining whether the Commission had properly conducted its jurisdictional analysis.  
The Commission’s analysis of the issues and of the Act is not and cannot be allowed to be 
dictated or limited by any party to a process through the way they have chosen to structure 
their arguments or what evidence they choose to rely upon in those arguments.  To do so 
would allow the horses to drive the cart.  Another concern the Union has with FEI’s position 
is that parties cannot be barred from asking that the Commission properly engage in, for 
example, a Jurisdictional Determination simply because the Commission or others feel they 
followed the structure of the applying party’s own argument.  The law is the law and a proper 
jurisdictional determination is not a changeable and reflective process: it is not solely 
dependent upon the Applicants’ own Arguments to define and shape its limits.  As the New 
York Public Library’s Hunt-Lenox Globe says, “HC SVNT DRACONES” (Here be dragons).    
 
Question 2: If there is to be a reconsideration of Order G-5-17, should the Commission 
hear new evidence and should new parties be given the opportunity to present 
evidence? 
 
In the event that the Commission does order a Reconsideration of Order G-5-17, the Union 
submits that, in its view, the RDA generated a significant enough body of evidence that there 
is no need for the Commission to hear new evidence to proceed. 
 

                                                        
1 FEI March 17, 2017 Submission re BCOAPO Application for Reconsideration and Variance of Order G-5-17 in 
respect of BC Hydro’s 2015 Rate Design Application, page 2. 
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As for the question regarding the admission of other parties to the process should this matter 
proceed to Phase 2, the Union takes no position. 
 
Question 3: If there is to be a reconsideration of Order G-5-17, should it focus on the 
items from the BCOAPO Application for Reconsideration, a subset of these items, or 
additional items? 
 
In the Union’s submission, a reconsideration based of the errors identified in BCOAPO’s 
Reconsideration Application does not require the admission or consideration of new 
evidence. 
 
All of which is respectfully submitted 
 
Allevato Quail & Worth 
 
Original on file signed by: 
 
Leigha Worth 
Barrister & Solicitor 
cc:  parties of record, via email 




