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Donald Scarlett 

PO Box 634 

Kaslo BC V0G 1M0 

 

17 April 2017 

 

British Columbia Utilities Commission 

Sixth Floor, 900 Howe Street, Box 250 

Vancouver, B.C. V6Z 2N3  

By Electronic Filing 

 

Attention: Ms. Laurel Ross, Acting Commission Secretary and Director 

 

Dear Ms. Ross: 

Re:  FortisBC Inc. Application for Reconsideration and Variance of Order G-199-16 

 

I do not agree that FBC’s Application for Reconsideration establishes a prima facie case that the 

Commission made an error in fact or law.  I do not believe the Commission should hear new evidence, 

nor should new parties be given an opportunity to present evidence.  If there is to be a reconsideration, it 

should be restricted only to items that are established to have resulted from an error in fact or law in the 

Decision of the Commission in the Net Metering Update hearing. 

In my opinion, the Net Metering Update hearing and this Reconsideration Application are already 

disproportionate in cost and intervener effort to the magnitude of the issue that FBC finds so 

objectionable.  I believe it verges on abuse of the Utilities Commission process.  I suggest an alternative 

process for certain issues in my postscript. 

  

Removing customers from the Net Metering program 

 

FBC states (paragraph 4(a)):  “FBC’s pre-existing right to remove customers from RS 95 if 

they produce consistent annual NEG has been abrogated, on the Commission’s own motion, with 

the result that FBC now has no ability to prevent existing customers with high NEG production 

based on their current generation size from maximizing annual NEG, contrary to the intent of the 

NM program.  The amendments directed by the Commission panel majority effectively entrench a 

rate preference for this group of pre-existing NM customers.” 

  

FBC claims it has a “pre-existing right” to remove customers from RS 95 if they produce 

consistent annual NEG.  However, there is no wording in the Tariff that describes removing a customer 

from the Net Metering program for that reason.  The Company’s right to disconnect a Customer-

Generator relates only to safety and reliability (Special Condition #7), and has nothing to do with 

generation of consistent annual Net Excess Generation (NEG).  Moreover, Special Condition #4 

specifically states that the Contract Period for service under RS95 shall be renewed indefinitely. 

As a matter of law, a company might have the right to remove participants from a program if the 

publicly-advertised rules of the program establish criteria for removal and participants meet those criteria.  

The vagueness of FBC’s wording in RS 95 regarding the consequences of consistently generating NEG 

was thoroughly discussed during the Net Metering Update hearing.  The wording simply says that Net 

Metering is—and to be eligible, the generation equipment must be—intended to offset part or all of the 

Customer-Generator’s requirements for electricity.  This statement does not address NEG and whether it 

might have consequences; however paragraph #5 under “Billing Calculation” states clearly that NEG will 
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be purchased by the Company—which certainly casts doubt on FBC’s claim that producing NEG could 

be understood to be grounds for removal from the program. 

I’m no lawyer, but I understand that the wording of the Tariff is what matters.  FBC cannot read 

into RS 95 conditions that simply are not there.  The only condition that is clearly identified as a 

requirement for eligibility for the Company’s Net Metering program is that the maximum installed 

generating capacity be no greater than 50kW.  In its Reconsideration Application FBC seeks to remove 

from its Net Metering program customers who were enrolled in good faith.  Tariffs—which state the rules 

which the utility and its customers must follow—take precedence over the utility’s afterthoughts. 

FBC goes on to claim (paragraph 27 of the Reconsideration Application) that because the 

Commission approved RS 95 in 2009, it somehow has to take responsibility for the Company’s intentions 

in applying for it.  Clearly, the Commission is not in the position of writing Tariffs for utilities.  

Presumably it approves Tariffs if they are consistent with utility practices and the public interest.  So the 

fact that the Commission “generally” approved RS95 in 2009 can in no way be regarded as an 

endorsement of any intention of FBC that was not explicitly written into the Tariff. 

FBC’s own actions are an indication of whether the Company actually believed, prior to writing 

its Reconsideration Application, that it had “pre-existing right” to remove customers from RS 95 if they 

produce consistent annual NEG.  Evidence from the Net Metering Update hearing demonstrated that 

during the entire life of the Net Metering program FBC made no attempt even to warn even a single such 

customer of the possibility that she/he might be removed from the program.  The Company’s protest that 

the Majority Decision of the Net Metering Update hearing abrogates its right to remove customers rings 

hollow considering FBC did not regard it as an option over the five years that significant consistent NEG 

was being produced.  There is a principle in law that precludes a person from asserting something 

contrary to what is implied by that person’s previous action (estoppel).  This is a case in point. 

 

The kWh bank proposal 

 

 FBC states (paragraph 4(b)):  “The kWh bank proposal was not reviewed on its own 

merits, but was treated  erroneously as being only a “mechanism to implement FBC’s proposed” 

NEG price change,  despite the kWh bank proposal receiving broad support from most Interveners 

as well as the dissenting panel member, despite there being evidence that over 90% of residential 

NM customers would  benefit monetarily from the proposal, and despite every other NM program 

in Canada using some form of kWh bank mechanism.” 

 

The thrust of FBC’s arguments with regard to the kWh bank proposal suggests a misunderstanding 

of the purpose and process of BC Utility Commission proceedings.  These arguments fail to take into 

account the quasi-judicial nature of the Commission and its mandate to promote and protect the public 

interest.  I do not see any valid argument suggesting flaws in the Net Metering Update decision due to fact 

or law. 

Utility Commission decisions are not dictated by a majority vote of the interveners.  Interveners 

come and go and vary in the quality of their analysis and understanding of the issues.  By their nature, 

interveners may seek to promote their own interests—which may or may not be congruent with the public 

interest. 

Moreover, the public interest may well involve considerations of fairness to the minority of a 

subgroup (e.g. residential Net Metering customers), environmental benefits or benefits to the utility and 

society through distributed generation.  For that reason, the Commission should not necessarily be 

expected to promote the financial interests of the majority of a subgroup of customers, especially when 

that subgroup is a miniscule fraction of FBC’s customer base. 

Finally, although the Commission may well study decisions by other jurisdictions to assist in 

formulating its decisions, its mandate to rule in the public interest does not necessitate copying them. 
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NEG pricing 

 

 FBC states (paragraph 4(c)):  “The panel majority has approved, without considering all 

relevant factors,  NEG pricing that overcompensates NM customers without any valid justification  

and at the expense of other FBC rate payers.  Further, the NEG compensation price the majority 

approved can and does result in FBC receiving less than a fair rate of return from residential NM  

customers when they are credited for NEG at Tier 2 rates in particular billing periods but only 

consume electricity at a Tier 1 level or not at all. The panel majority has therefore approved unjust 

and unreasonable rates contrary to the UCA.  

 

The matter of crediting NEG producers at Tier 2 rates while they consume electricity at Tier 1 

level or not at all was not canvassed during the NM hearing, although FBC could have introduced that 

issue at the time.  The Commission cannot be blamed for failing to take into account an issue that the 

Applicant or an intervener wishes to bring up after the hearing is over.  There is no error in fact or law in 

the Commission’s decision if it fails to consider an issue that the Applicant did not consider important 

enough to bring up when it had the opportunity. 

I observe, moreover, that FBC is content to receive the Tier 2 rate disproportionately from 

customers who (as in my community) do not have access to natural gas and—if elderly or living in a 

community with airshed issues that restrict wood burning—may find the two-tier rate to be burdensome 

and unfair.  The fact that powerful corporations have the wherewithal to seek reconsideration from the 

Commission when rate structures or tariffs fail to please them does not justify the expense to the utility 

customers and the hearing participants. 

 

Postscript 

 

Another observation could be made:  FBC initiated the Net Metering Update hearing with 

proposals that were antagonistic to the concept of Net Metering and the potential benefit of 

environmentally benign distributed generation.  When the Company failed to get what it sought, it 

initiated another process (largely at the expense of FBC customers) on flimsy grounds with even more 

restrictive proposals.  There are very few FBC Net Metering customers that produce NEG consistently 

and the value of the payments to those customers is tiny in the context of the Company’s total income. 

This is an unnecessarily dysfunctional situation.  I would suggest to the Commission and to FBC 

that a reasonable compromise and accommodation may be found if the utility and the NEG producing 

customers were to establish a dialogue with a view to reaching a compromise over the rate paid to NEG 

producers while promoting and expanding Net Metering as a socially and environmentally beneficial 

program.  BC Hydro seems not to be wasting money fighting its Net Metering customers; why should 

FBC? 

 

Sincerely, 

 
Donald Scarlett 

 

cc: All intervenors from Net Metering Update Hearing  




