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EXECUTIVE SUMMARY 
The substitution of electric vehicles for carbon-fueled vehicles has great potential to 

reduce greenhouse gases (GHGs) on a global scale. British Columbia, with its 

abundance of hydroelectric resources and a vibrant tech sector, has the opportunity 

to be a world-leader in the sector. The government of British Columbia is committed 

to realizing that potential, and BC Hydro is excited to have the opportunity to be part 

of the initiative.  

The EV market is new and evolving quickly on a number of fronts. Even as markets 

and business models are in flux, new entrants jockey for position and existing 

electric utilities attempt to define roles consistent with their public utility obligations. A 

complicating issue in all jurisdictions is the role of public utility regulators, and the 

role of incumbent electric utilities. Traditional regulatory oversight of electric utilities 

can create barriers to the development of the sector that are unnecessary insofar as 

they do not advance the objectives of public utility regulation. The Commission's EV 

Inquiry is an important step in identifying those barriers, and identifying possible 

solutions that do not undermine the policy objectives that are the foundation for the 

Utilities Commission Act (UCA) and related regulatory framework.  

The Commission has identified three issues it wants to address in a Phase 1 Report 

to be issued later this year. In regard to those three issues, BC Hydro submits that: 

1. Entities that provide EV charging services “for free, unconditionally” are not 

providing service for compensation, and are not  public utilities within the 

meaning of that expression in the UCA. BC Hydro proposes that the 

Commission issue "EV Charging Guidelines", as part of the Phase 1 Report, 

that confirm this point.  

2. Entities that provide EV charging services for compensation are public utilities. 

Depending on the circumstances those services may be within a class of 

undertaking prescribed by the Greenhouse Gas Reduction (Clean Energy) 
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Regulation (GGRR),1 and therefore exempt, to a limited extent, from the 

application of the UCA.  

The GGRR is potentially applicable to all entities that provide EV charging 

services, including those that are otherwise public utilities, and in that sense is 

helpfully broad in scope. However, the permissible exemption circumstances 

are quite narrow; the establishment of those circumstances will be fact-specific; 

and there will be (despite this inquiry) considerable uncertainty regarding the 

application of the GGRR to any particular set of circumstances. Accordingly, 

BC Hydro proposes that as part of the Phase 1 Report the Commission 

recommend to the Province that the GGRR be amended to clearly establish 

that EV charging services fall within a prescribed class of undertaking in the 

GGRR. BC Hydro has proposed specific amending language that it submits 

could be recommended to the Province. BC Hydro also proposes that the 

potential applicability of the GGRR to EV charging services, in its current 

iteration, be confirmed in the proposed EV Charging Guidelines.  

3. Regardless of the scope of the GGRR, entities that provide EV charging 

services and are not otherwise public utilities should generally be exempt from 

regulation under the UCA. In this context, BC Hydro provides comments on the 

"strawman" exemption order. Finally, BC Hydro also proposes that the 

proposed EV Charging Guidelines confirm that there currently is no general 

exemption in favour of entities that provide EV charging services, and confirm 

that recommendations have or will be made to the Province in that regard (or 

not, as the case may be). 

1  BC Reg. 102/2012. For convenience, a copy of the GGRR is attached at Appendix C. 
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PART I: Introduction and Overview 
1. This is BC Hydro's final argument in the first phase of the inquiry (the EV 

Inquiry) initiated by the Commission on January 12, 2018 by the issuance of 

Order No. G-10-8 (Exhibit A-1).  

2. The EV Inquiry arose from an application by FortisBC Inc. (Fortis) for approval 

of an EV charging rate, to allow Fortis to begin providing EV charging services.2 

In consequence of that proceeding, the Commission concluded that there "are 

merits for a general inquiry to explore the potential regulatory issues in the EV 

charging stations market which may have broader stakeholder impacts."3 

Those words summarize the general purpose of the EV Inquiry.  

3. By Order No. G-119-18 the Commission has identified three issues that it will 

be making determinations on in its Phase 1 Report of the EV Inquiry, as follows: 

• Do the words "for compensation" in the definition of 
public utility mean that a person who does not expressly 
require customers to pay for charging services but 
instead recovers the cost of charging from other services 
provided to the customers is a "public utility"?  

• Should entities not otherwise public utilities supplying 
electricity to EV end users be regulated at all.  

• Inasmuch as public utilities such as BC Hydro and [Fortis] 
[choose] to participate in the EV market as owners or 
operators of EV charging stations, clarity is needed on 
whether BC Hydro and [Fortis] are permitted to invest in 
EV charging stations as a prescribed undertaking under 
section 18 of the Clean Energy Act and section 4 of the 
GGRR.  

4. The GGRR already provides for some degree of exemption from the application 

of the UCA, in some circumstances, and therefore any general exemption order 

as contemplated in the second-bulleted issue would be incremental to the 

2  Approved on an interim basis by Commission Order No. G-9-18, dated January 12, 2018. 
3  Reasons for Decision, Appendix A to Order No. G-9-18, at page 2. 
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GGRR. For these reasons, this Final Argument addresses the third-bulleted 

issue (scope of GGRR) before the second-bulleted issue (merits of general 

exemption). 

5. The Commission also proposed, for consideration by participants, a form of 

exemption order to be applicable to entities that provide EV charging services 

and are not otherwise public utilities.4 BC Hydro addresses the proposed form 

of exemption order in its response to the second-bulleted issue.  

6. As discussed in BC Hydro’s Evidence (Exhibit C1-2), Measurement Canada 

has yet to authorize the commercial use of certain EV charging meters.5 When 

such approvals will be forthcoming is uncertain but in BC Hydro's submission, 

should not be a cause for delaying the EV Inquiry. BC Hydro believes the scope 

of the first phase of the EV Inquiry will helpfully set the groundwork for 

subsequent work regardless of when EV meters are approved and bearing in 

mind that EV charging services do not necessarily need to be charged for on a 

metered basis.6   

7. Similarly, the Commission has not asked for and BC Hydro has not provided 

comments on the regulation of hydrogen-fuelled EVs. Again, the scope of the 

current phase of the inquiry provides a useful foundation for the possible future 

consideration of those issues.  

8. Finally, BC Hydro provides submissions on the desirability of issuing the 

proposed EV Charging Guidelines as part of the Phase 1 Report. 

4  Appendix A to Order No. G-119-18, at page 7. 
5  Specifically, there are currently no Measurement Canada certified meters for DC applications and it is 

therefore not possible to charge for kWh consumption from a DC fast charging station using certified 
metering, refer to BC Hydro Evidence, Exhibit C1-2, at page 13. 

6  For example, EV charging services can be provided on a time basis regardless of any Measurement Canada 
approvals, refer to BC Hydro Evidence, Exhibit C1-2, at page 13. 
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PART II: Meaning of "For Compensation"  
9. The UCA establishes the Commission as the BC regulator of public utilities, as 

defined in that statute. The elements of the "public utility" definition that are 

relevant in the context of the EV Inquiry are as follows (emphasis added): 

"public utility" means a person, or the person's lessee, trustee, 
receiver or liquidator, who owns or operates in British Columbia, 
equipment or facilities for 

(a) the production, generation, storage, transmission, sale, 
delivery or provision of electricity, natural gas, steam or any 
other agent for the production of light, heat, cold or power to or 
for the public or a corporation for compensation, or 

*** 

but does not include 

*** 

(c)  a municipality or regional district in respect of services 
provided by the municipality or regional district within its own 
boundaries, 

*** 

10. Compensation is defined as follows (emphasis added): 

"compensation" means a rate, remuneration, gain or reward of 
any kind paid, payable, promised, demanded, received or 
expected, directly or indirectly, and includes a promise or 
undertaking by a public utility to provide service as consideration 
for, or as part of, a proposal or contract to dispose of land or any 
interest in it; 

11. On a plain reading of the definitions, the receipt of "compensation" by the entity 

operating equipment for the sale of electricity renders it, in law, a public utility. 

However, it is left unstated who needs to provide the "compensation" for the 

legal consequence to follow. That is, the plain words of the definition allow for 

the possibility that a service provider could be rendered a public utility in 
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relation to those who receive the service in circumstances where a third-party 

pays for or funds the provision of the service. BC Hydro submits that such an 

interpretation is inconsistent with the purpose of public utility regulation, and 

that a purposive reading of the UCA definitions leads to the conclusion that the 

"compensation" must be provided by the person receiving the service, and not 

a third-party, in order to render the service provider a "public utility". 

12. A purposive approach to statutory interpretation, also referred to as the 

"modern approach", has been endorsed by the Commission on a number of 

occasions.7 It requires, i) consideration of the objects or purposes of the 

enactment, and ii) favouring interpretations that further those purposes over 

those that do not. 

13. The purpose of public utility regulation can best be seen in common law 

decisions regarding public utilities. Chastain v British Columbia Hydro and 

Power Authority8 sets out the first principles of public utility law by establishing 

that public utilities have an obligation to serve, without unreasonable 

discrimination, at a reasonable price.9 The over-arching objects of the UCA are 

to ensure that public utilities under the regulatory authority of the Commission 

meet those obligations. It is difficult to imagine what the "reasonable price" 

aspect of those objects has to do with any scenario in which the recipient of the 

service is not the entity providing the compensation for it. It follows, in 

BC Hydro's submission, that only when compensation is provided by the person 

receiving the service is the person providing the service (potentially) a public 

utility under the UCA. For example, the purposes of the UCA would not be 

served in circumstances where an entity offering EV charging services  for free 

and unconditionally is rendered a public utility because it receives funding from 

government.  

7  For example, refer to page 51 of the Commission's decision regarding BC Hydro's 2015 Rate Design 
Application and Order No. G-5-17.  

8  [1972] BCJ No. 576 (Chastain), attached at Appendix D. 
9  Chastain, at paragraph 27.  
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14. The scope of the word "compensation" in the UCA is clearly quite broad, and 

includes "gain or reward of any kind paid, payable, promised, demanded, 

received or expected, directly or indirectly". However, BC Hydro has not found 

any judicial or Commission interpretation of the provision. BC Hydro has also 

considered cases in which similar expressions are used in different public utility 

statutes, and statutes that provide for the regulation of industry sectors that 

have similar characteristics to public utilities such as ground transportation or 

telecommunications carriers. Many of these decisions are context and statute 

specific, and most often deal with situations in which some remuneration is 

apparent but either in respect of bundled services, or in respect of remuneration 

that does not yield a profit. One case, discussed below, does however seem to 

draw a useful line between what is and is not "compensation". 

15. In the Matter of the Public Vehicles Act,10 a 1997 decision of the Ontario Court 

of Justice, the Court was called upon to decide whether a bus company, 

Trentway, that was providing a service "for free" (i.e. without any express and 

clear remuneration) was nevertheless receiving "compensation" and therefore 

subject to an order of the Highway Transport Board. A competing bus company, 

Greyhound, argued that Trentway was receiving goodwill from its service 

offering, and that goodwill fell within the meaning of the broadly-defined word 

"compensation" in the applicable statute. The court declined to accept 

Greyhound's argument, and concluded that an increase in goodwill could not be 

"compensation". 

16. Public Vehicles Act is a useful case in the circumstances of this inquiry because 

of the evidence before the Commission indicating that a number of entities 

(including BC Hydro)11 currently offer free EV charging services where the only 

plausible gain to be had is an increase in goodwill. BC Hydro submits that in 

10  CarswellOnt 5344, (Public Vehicles Act), attached at Appendix E.  
11  Refer to BC Hydro Evidence, Exhibit C1-2, at page 6. 
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such cases the Commission can and should conclude that no "compensation" 

is being provided and that the applicable entity is therefore not a "public utility". 

17. In Appendix A to Order No. G-119-18, the Commission posits a number of 

circumstances in which the question of "compensation" arises: 

(a) Parking lot operators provide EV charging: BC Hydro submits that 

where the parking fee is the same regardless of which stall is used or 

regardless of whether the customer charges their vehicle, there is no 

“compensation” and thus no "public utility" service. However, where 

there is an incremental fee for parking at an EV parking stall, or for the 

use of the EV charging equipment, there is "compensation" and the 

parking lot owner is providing a public utility service. 

(b) Cafés allow patrons to charge their electronic devices: BC Hydro 

submits that where such café's do not charge any incremental fee 

there is no compensation and thus no public utility service, even if the 

being in the café in the first place is conditional on making a purchase.  

18. In both these examples, the parking lot provider and the café are at most 

earning goodwill, not "compensation", despite the fact that the costs of the 

charging service are carried by the business and either reduce profit or are 

recovered in the price charged for other services. 

19. In summary, BC Hydro submits that only where EV charging services are 

provided on condition of the customer being required to provide some other 

"rate, remuneration, gain or reward" should the arrangement be seen as 

compensation and a public utility issue. BC Hydro sets out this principle in the 

proposed EV Charging Guidelines.  
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PART III: Greenhouse Gas Reduction (Clean Energy) 

Regulation  
20. The GGRR is a regulation issued by the Lieutenant Governor in Council under 

the authority of section 18 of the Clean Energy Act (CEA).12 The first 

three subsections of CEA section 18 are as follows: 

18  (1) In this section, "prescribed undertaking" means a 
project, program, contract or expenditure that is in a class of 
projects, programs, contracts or expenditures prescribed for the 
purpose of reducing greenhouse gas emissions in British 
Columbia. 

(2) In setting rates under the Utilities Commission Act for a 
public utility carrying out a prescribed undertaking, the 
commission must set rates that allow the public utility to collect 
sufficient revenue in each fiscal year to enable it to recover its 
costs incurred with respect to the prescribed undertaking. 

(3) The commission must not exercise a power under 
the Utilities Commission Act in a way that would directly or 
indirectly prevent a public utility referred to in subsection (2) 
from carrying out a prescribed undertaking. 

21. As is apparent, CEA sub-section 18(1) defines a "prescribed undertaking" as a 

“project, program, contract or expenditure” that is in a class of projects, 

programs, contracts or expenditures that has been "prescribed for the purpose 

of reducing greenhouse gas emissions in British Columbia". The GGRR is the 

legal instrument which prescribes classes of "prescribed undertakings". 

Sections 1 to 3 of the GGRR prescribe classes of undertakings not relevant to 

this proceeding. Section 4 of the GGRR prescribes eight classes of 

"electrification" undertakings, only one of which has potential applicability in the 

context of this proceeding.  

22. Before describing the classes of electrification undertakings contemplated by 

the GGRR, it is important to note that CEA section 18 and the GGRR are 

12  SBC 2010, c. 22. 
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permissive, in the sense that they do not require any person or entity to engage 

in prescribed undertakings. Rather, the scheme of CEA section 18 is that if an 

entity is a "public utility", and if the public utility entity engages in a prescribed 

undertaking, then two legal consequences follow: 

(a) under CEA subsection 18(2), the Commission is obliged to allow the public 

utility to recover the costs of the prescribed undertaking in the public 

utility's rates - this would normally and conveniently happen in a public 

utility's revenue requirement proceeding; and 

(b) the Commission may not, "directly or indirectly" exercise a power that 

would prevent the utility from engaging in the prescribed 

undertaking - among other things, this would preclude the Commission 

from requiring a public utility to obtain a certificate of public convenience 

and necessity (CPCN), and would oblige, where applicable, the 

Commission to approve a rate in respect of a prescribed undertaking that 

is a service offering for which a rate needs to be filed and approved in 

accordance with the UCA. 

23. The classes of electrification undertakings prescribed in section 4 of the GGRR 

are as follows: 

(a) GGRR subsection 4(2) prescribes a class of undertaking in relation to the 

construction or operation of electricity infrastructure in northeast BC 

"primarily to provide electricity from the authority [i.e. BC Hydro]" to natural 

gas producers and processors. It is apparent that the provision of EV 

charging services is not a prescribed undertaking falling within the class 

prescribed by GGRR subsection 4(2). 

(b) GGRR subsection 4(3)(a)(i) prescribes a class of undertaking that involves 

encouraging customers and would-be customers of the public utility to use 

electricity instead of GHG-emitting sources of energy through education 

and training, public awareness campaigns, energy management and audit 
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services, all targeted to customers or would-be customers. It is apparent 

that the provision of EV charging services is not a prescribed undertaking 

falling within the class prescribed by GGRR subsection 4(3)(a)(i), although 

public awareness campaigns regarding EV use, for example, would be. 

(c) GGRR subsection 4(3)(a)(ii) prescribes a class of undertaking that 

involves encouraging customers and would-be customers of the public 

utility to use electricity instead of GHG-emitting sources of energy through 

the provision of funds "to those persons to assist in the acquisition, 

installation or use of equipment that uses of affects the use of electricity". It 

is apparent that the provision of EV charging services is not a prescribed 

undertaking falling within the class prescribed by 

GGRRsubsection 4(3)(a)(ii) - although grants to utility customers or 

would-be customers to encourage EV use, for example, would be. 

(d) GGRR subsection 4(3)(b)(i) prescribes a class of undertaking that is 

focussed on third-parties (i.e. neither the utility nor the utility's customers) 

involved in the electrification sector, including equipment manufacturers. It 

is apparent that the provision of EV charging services is not a prescribed 

undertaking falling within the class prescribed by GGRR 

subsection 4(3)(b)(i) - although public utility expenditures in regard to EV 

equipment manufacturers to encourage EV use, for example, would be. 

(e) GGRR subsection 4(3)(b)(ii) similarly prescribes a class of undertaking 

that is focussed on third-parties (i.e. neither the utility nor the utility's 

customers) involved in the electrification sector, including equipment 

manufacturers. This class of undertaking involves the provision of funds to 

such entities, and the provision of EV charging services is not a prescribed 

undertaking falling within the class prescribed by GGRR 

subsection 4(3)(b)(i). However, the provision of funds related to EV 

charging services might well fall within the prescribed class.  
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(f) GGRR subsection 4(3)(c) prescribes a class of undertaking involving the 

research and development of technology, or a pilot program respecting 

technology, that may enable a switch to electricity from a GHG-emitting 

resource. BC Hydro submits that a public utility's EV charging services 

could fall within this class of undertaking, provided that the services were 

in fact provided through or as part of a research and development 

program, or a pilot program. A public utility that sought to rely on the legal 

consequences of its service falling within the prescribed class would be 

obliged to put evidence forward that its service was in fact for research 

and development purposes, or pilot purposes. BC Hydro submits that this 

evidentiary burden serves little useful purpose, is unduly restrictive, and 

does not promote regulatory efficiency.  

(g) GGRR subsection 4(3)(d) prescribes a class of undertaking involving 

expenditures in support of a standards-making body. EV charging services 

do not fall within this class of undertaking - but expenditures relating to the 

development of EV charging standards would.  

(h) GGRR subsection 4(3)(e) prescribes a class of undertaking involving 

incremental infrastructure required by a public utility in consequence of the 

activities described in GGRR paragraphs 4(3)(a)-(d). EV charging services 

do not fall within this class of undertaking.  

24. In summary, the GGRR currently has relatively little application to the EV 

charging sector. Public utilities that provide EV charging services on a research 

and development basis, or a pilot basis, are assured of being able to recover 

the costs of the service in rates, and cannot be compelled by the Commission 

to seek a CPCN (for example). The GGRR applies to all EV service providers 

that are public utilities, and not just those who are otherwise public utilities - but 

for those who are not otherwise public utilities it does too little to remove the 

regulatory burden (as discussed in the next section).  
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25. For those entities such as BC Hydro and Fortis that are already regulated by 

the Commission, the GGRR offers an appropriate degree of exemption, but in 

circumstances that are too narrow (i.e. research and development and pilot 

programs regarding EV technology). That is, the GGRR does not set an 

appropriate foundation for the participation by those entities in the EV sector 

more generally. Moreover, in BC Hydro's submission, the participation of 

entities like itself and Fortis in the EV sector is essential to its ultimate success.  

26. The benefits of utility participation and investment in the EV sector have been 

described in BC Hydro’s Evidence13 and summarized in its response to 

Vancouver Electric Vehicle Association Information Request (IR) 1.2.1, as 

follows: 

• More fast charging service is likely available than would otherwise be 

provided by the private sector given current economics and regulatory 

barriers;14  

• The pace and scale of infrastructure development would likely be 

increased by opening the market to utility capital and expertise; 

• Institutional knowledge and the management of grid and systems 

operations can be leveraged which could assist in the planning of the 

location of stations, among other things;  

• Customer-service expectations can be managed efficiently through the 

use of existing customer communication channels which can in turn foster 

the development of customer pricing models and create incentives that 

promote vehicle charging at times that provide grid benefits; and  

13  Refer to BC Hydro Evidence, Exhibit C1-2, at pages 9 to 12; also refer to BC Hydro response to 
BCUC IR 1.13.4. 

14  Refer to the discussion on page 9 of BC Hydro’s Evidence, Exhibit C1-2, specifically, in the current market, 
the costs of owning and operating a DC fast charging station are, generally speaking, cost prohibitive and 
revenues do not offset the costs of operation.   
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• The potential reduction in customer rates by spreading fixed distribution 

costs over more electricity demand. 

27. Each of the above factors would likely result in a greater take-up of electric 

vehicles which in turn will reduce emissions of GHGs and local air pollutants. It 

would also see an increase in utility revenue through additional electricity 

sales.15  

28. BC Hydro also notes that utility participation in the sector is supported by a 

number of key stakeholders, such as: the BC Ministry of Energy, Mines and 

Petroleum Resources (MEMPR),16 AddEnergie Technologies Inc. 

(AddEnergie),17 the BC Sustainable Energy Association and Sierra Club of BC 

(BCSEA),18 Greenlots,19 the City of Vancouver20, ChargePoint21 and Tesla 

Motors Canada ULC (Tesla).22  

29. In response to BCUC IR 4.3, MEMPR invited the Commission to offer advice on 

the language of potential amendments to the GGRR. BC Hydro submits that the 

Commission should accept this invitation, and offer potential changes to the 

GGRR that would serve the Province's stated electrification objectives. 

BC Hydro has provided draft language for this purpose at Appendix B.  

PART IV: Exemption in Favour of "not otherwise public 
utilities" 

30. BC Hydro supports the idea of an exemption in favour of public utilities that are 

providing EV charging services, for compensation, and are not otherwise public 

15  BC Hydro Evidence, Exhibit C1-2, at page 11. 
16  Refer to MEMPR’s response to BCUC IR 1.2.2, Exhibit C19-5. 
17  Refer to AddEnergie’s response to BCUC IR 1.1.1, Exhibit C20-4.  
18  Refer to BCSEA’s responses to BCOAPO IR 1.1.1 and 1.2.1, Exhibit C6-12.  
19  Refer to Greenlots submission in respect of scope items #6, Exhibit C15-2, at page 5, and its response to 

BCUC IR 1.4.1, Exhibit C15-3.  
20  Refer to City of Vancouver’s response to BCUC IR 1.2.1, Exhibit C5-3.  
21  Refer to ChargePoint’sresponse to BCUC IR 1.5.1, Exhibit C25-7.  
22  Refer to Tesla’s submission in respect of scope items #6 and #7, Exhibit C28-2, at pages 8 to 10 and its 

response to BCUC IR 1.1.1,Exhibit C28-3. 
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utilities. Such an exemption would reduce barriers to entry and reduce 

operating costs thereby facilitating the development of the market. In light of the 

evolving nature of the sector BC Hydro also thinks barriers to exit should be 

eliminated, and price regulation ought to be avoided. 

31. The scope of the Commission's residual jurisdiction ought to primarily focus on 

information gathering, so the Commission will have an evidentiary basis for 

determining how and when the degree of regulatory oversight might have to 

change as the market evolves, or when it ought to intervene in specific cases. 

The lens through which the Commission should consider potential future 

changes to the regulatory framework, or interventions, are those fundamental 

purposes of the UCA, described in paragraph 13 above, namely, that public 

utilities under the regulatory authority of the Commission have an obligation to 

serve, without unreasonable discrimination, at a reasonable price. As such,  the 

Commission should monitor the evolving EV market to determine whether any 

particular EV service provider is developing a practical monopoly on the service 

and limiting its availability, through price or otherwise, in circumstances that are 

harmful to EV customers.  

32. In addition, the Commission should clearly identify the circumstances and 

processes it will use to intervene in specific cases, although this issue might be 

better addressed in any EV Service Guidelines that are developed. 

33. In light of the foregoing, BC Hydro submits that with one caveat, the proposed 

exemption order is appropriate. In particular, the proposed exemption order lists 

a number of exceptions. One exception should be UCA section 24, which 

obliges and empowers the Commission to make enquiries regarding public 

utilities. Section 24 should be included in the list of enumerated exceptions to 

the general exemption from Part 3 so that the Commission may conduct 

enquiries and keep itself informed about the EV sector as necessary. 
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(Proposed) EV Service Guidelines (Phase 1) 

These EV Service Guidelines reflect the Commission's default thinking in regard to 

the topics they cover. They are offered to provide some clarity to participants in the 

EV sector on issues that have come to the Commission's attention through Phase 1 

of the on-going EV Inquiry. The objective of providing that clarity is to facilitate the 

development of the EV sector. 

These guidelines are in their application subject to the UCA and the particular facts 

of a case, and are not legally binding.  

The Commission expects that as the EV sector evolves, or the regulatory framework 

changes, these guidelines will be amended from time to time. In particular, the 

Commission expects that subsequent phases of the EV Inquiry will allow for more 

comprehensive treatment of various EV charging issues. IF APPLICABLE: Of note, 

the Commission has recommended to the Province that entities that provide EV 

charging services for compensation, and are not otherwise public utilities, should be 

exempt from most of the provisions of the UCA. IF APPLICABLE: In addition, the 

Commission has recommended to the Province that the Greenhouse Gas Reduction 

(Clean Energy) Regulation be amended to make it applicable to EV charging 

services generally provided by public utilities.  

Pending such an exemption or amendment to the GGRR, entities that provide EV 

charging services for compensation are regulated public utilities, subject to certain 

exemptions. Such entities generally require, among other things, a certificate of 

public convenience and necessity (CPCN) from the Commission before beginning 

the construction or operation of EV facilities that will be used to provide EV charging 

services for compensation, and require Commission approval of the rates they would 

charge to EV users.  
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General Provisions - Phase 1 
1. Entities that seek compensation as a condition of providing EV charging 

services are public utilities (EV Public Utilities) within the meaning of that 

expression in the UCA. Examples of compensation include an additional fee to 

park at a parking lot stall that has an EV charging device; a credit card payment 

to connect to an EV charging station; or a requirement that a customer make a 

purchase at a retail outlet associated with an EV charging device. 

Compensation does not include no-fee EV charging services that are provided 

unconditionally. The balance of these guidelines is applicable only to EV Public 

Utilities (and those that interact with them). 

2. An exception to the foregoing is a municipality or regional district that provides 

EV charging services, directly or through an entity that it controls, within its 

municipal boundaries. The balance of these guidelines is applicable only to EV 

Public Utilities (and those that interact with them) that do not have the benefit of 

the "municipal exemption."   

3. The Greenhouse Gas Reduction (Clean Energy) Regulation will generally apply 

to the provision of EV charging services by EV Public Utilities where the 

services are provided through a research and development program, or a pilot 

program, in respect of EV charging technologies. EV Public Utilities that provide 

EV charging services through such programs are not obliged to seek the 

Commission's approval before beginning the construction or operation of EV 

charging facilities, and are assured that they may recover in their rates the 

costs of providing the services. In all cases the onus is on the EV Public Utility 

to demonstrate, if and when necessary, that their EV charging service program 

is a research and development program or a pilot program.  

4. SUCH FURTHER PHASE 1 GUIDELINES AS THE COMMISSION 

DETERMINES APPROPRIATE 
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BC Hydro proposes that the Commission recommend to the Province the following 

amendment to the Greenhouse Gas Reduction (Clean Energy) Regulation.24  

Section 4 be amended by adding the following subsections:  

(5)   A public utility’s undertaking that is in a class defined as 
follows is a prescribed undertaking for the purposes of 
section 18 of the Act: 

(a) the public utility constructs or operates an electric vehicle 
charging station.  

The proposed addition to the GGRR would add an entire new class of undertaking to 

the GGRR and, subject to the consideration of the Province, this class of 

undertaking could also be defined with a temporal and/or financial limit. Proposed 

subsection 4(5)(a) creates a class of undertaking in regard to EV charging services 

that is not limited to research and development or pilot programs. The use of the 

proposed words “construct” and “operate” align with the language used in section 45 

of the UCA, which section facilitates public utilities providing public utility service 

(either directly or indirectly through contracts with third-parties) and includes the 

maintenance of those public utility facilities. 

 

24  Refer to Part III, paragraphs 20 to 27 for BC Hydro's argument in favour of the proposed amendment. 
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B.C. Reg. 102/2012 
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under the Clean Energy Act, S.B.C. 2010, c. 22, ss. 18 and 35. 
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Clean Energy Act 

GREENHOUSE GAS REDUCTION 
(CLEAN ENERGY) REGULATION 

B.C. Reg. 102/2012 

Contents 
Definitions 

2 Prescribed undertakings 
3 [Repealed] 
4 Prescribed undertaking - electrification 

Definitions 

1 In this regulation: 

"Act" means the Clean Energy Act; 

"eligible vehicle or machine" means 

(a) a specified vehicle, 

(b) a marine vehicle, 

(c) an asphalt paver, 

(d) a fracture pump unit, 

( e) a mine haul truck, and 

(f) a locomotive 

that uses, as a fuel source, compressed natural gas or liquefied natural gas; 

"heavy-duty vehicle" means a truck, other than a mine haul truck, or tractor-trailer 
with a manufacturer's gross vehicle weight rating of 11 793 kg or more; 

"medium-duty vehicle" means a vehicle, including a waste-haulage truck, with a 
manufacturer's gross vehicle weight rating of more than 5 360 kg but less than 
11 793 kg; 

"non-bypass customer" means a customer of a public utility that receives service 
under a rate that is not specific to the customer; 

"operating costs", in relation to a fuelling station or to distribution or storage infra
structure, means . 

(a) operating and maintenance expenses, 

(b) electricity expenses, 

( c) interest expenses, 

( d) taxes, including property taxes, 

(e) return on equity, 

(f) extraordinary retirement costs, and 

(g) amounts with respect to the depreciation of the 

(i) capital costs, 

(ii) construction carrying costs, 
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8.C. Reg. 102/2012 CLEAN ENERGY ACT 

GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

(iii) feasibility and development costs, 

(iv) sustaining capital costs, and 

(v) decommissioning and salvaging costs 

determined with reference to the remaining service life of the fuelling 
station or distribution or storage infrastructure, as approved by the 
commission in setting rates; 

"safety guidelines" means safety guidelines adopted by the British Columbia Safety 
Authority; 

"shore-side asset" means any of the following: 

(a) boil-off gas recovery equipment; 

(b) an LNG cryogenic loading manifold; 

(c) an LNG cryogenic pipeline and vessel loading berth; 

(d) an LNG cryogenic storage tank; 

(e) an LNG measurement apparatus; 

"specified vehicle" means a heavy-duty vehicle, medium-duty vehicle, school bus 
or transit bus; 

"tanker truck load-out" means equipment for transferring liquefied natural gas 
from a storage tank to a liquefied natural gas tank trailer; 

"undertaking period" means the period that ends on March 31, 2022. 

[am. B.C. Regs. 235/2013, s.1; 98/2015, s.1; 214/2016, s.1; 114/2017, s.1; 84/2018, s.1.] 

Prescribed undertakings 

2 

2 (0.1) In this section: 

"contracted demand" means the total compressed natural gas and liquefied natural 
gas demand under take-or-pay agreements with the public utility during the 
undertaking period; 

"early adopter vehicle or machine" means an eligible vehicle or machine, other 
than a vehicle referred to in subsection (3.1) (a), used primarily in a market 
segment set out in column 1 of the following table, if 

(a) the contracted demand for the market segment does not exceed, in any of 
years 5 through 11 of the undertaking period, the annual amount set out in 
the corresponding row of column 2 of the table, or 
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CLEAN ENERGY ACT 8.C. Reg. 102/2012 
GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

(b) the total number of persons who receive grants or zero-interest loans does 
not exceed, in the undertaking period, the number set out in the corre
sponding row of column 3 of the table: 

Columnl Column2 Column3 
Market Contracted Number of Persons 
Segment Demand who Receive Grants 

(GJ) or Zero-Interest Loans 

Wholesale distribution of food or beverages 100 000 5 
by truck 

Short-haul trucking between a port and any 100 000 5 
of a railway, warehouse or trucking depot 

Medium-duty vehicle and heavy-duty 100 000 5 
vehicle leasing 

Passenger transportation by charter bus, 100 000 5 
other than a transit bus or school bus 

Package courier service by truck 200 000 5 
Off-highway mine hauling by truck 1 million 3 
Transportation of goods or passengers by rail 1 million 3 
Dump truck services 100 000 5 
Transportation of cement in cement-mixing 100 000 5 
trucks 

Bucket and digger trucking services 100 000 5 
Pipe cleaning or hydro-vacuum excavation 100 000 5 
trucking services 

On-highway hauling in trucks with a 1 million 10 
manufacturer's gross vehicle weight rating of 
more than 36 000 kg 

Off-highway earth excavation, grading and 1 million 5 
moving for construction or mining 

Asphalt paving services 100 000 6 
Fracture pump unit services 200 000 4 

Shipping, passenger transportation or 10 million 13 
commercial services by marine vehicle that 
will use fuel purchased from a public utility 

Street sweeping services 100 000 5 

"major transportation corridor" means Highway 1, 3, 3A, 4, 5, 7, 16, 19, 33, 37, 
91, 95, 97 or 99. 

(1) Subject to subsection (3.3), a public utility's undertaking that is in the class 
defined as follows is a prescribed undertaking for the purposes of section 18 of 
the Act: 
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4 

GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

(a) the public utility provides, through an open and competitive application 
process, 

(i) grants or zero-interest loans to persons in British Columbia for the 
purchase of an eligible vehicle or machine to be operated in British 
Columbia, or 

(ii) grants to persons in British Columbia 

(A) to implement safety practices, or 

(B) to improve maintenance facilities 

to meet safety guidelines for operating and maintaining an eligible 
vehicle or machine; 

(b) subject to subsection (1.2), an expenditure on a grant or zero-interest loan 
for an eligible vehicle or machine does not, in any year of the undertaking, 
exceed the percentage difference as indicated in the following table: 

Year of Undertaking 

1 2 3 4 5 6 7 8 9 10 11 
Percentage of the difference 
between the cost of the eligible 
vehicle or machine and the cost 
of a comparable vehicle that uses 
gasoline or diesel 100 80 70 60 50 40 30 25 20 10 0 

( c) total expenditures on the undertaking during the undertaking period, 
including expenditures on administration, marketing, training and 
education, do not exceed $177.9 million less the total expenditures, if any, 
on an undertaking described in subsection (3.1), and 

(i) Repealed. [B.C. Reg. 98/2015, s. 2 (e).] 

(ii) expenditures on the undertaking during the undertaking period 

(A) Repealed. [B.C. Reg. 214/2016, s. 3 (e).] 

(B) on grants referred to in paragraph (a) (ii) do not exceed 
$6 million. 

(1.1) Despite the reference in subsection (1) (a) to an open and competitive application 
process, a public utility may, in carrying out the undertaking described in 
subsection (1), give priority to a person in British Columbia who fuels an eligible 
vehicle or machine using natural gas delivered through the public utility's 
pipeline system. 

(1.2) The percentage difference indicated in the table in subsection (1) (b) may be 
increased 

(a) by up to 50 for each of years 5 through 11 of the undertaking period if the 
eligible vehicle or machine is an early adopter vehicle or machine, and 
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CLEAN ENERGY ACT 8.C. Reg. 102/2012 
GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

(b) by up to 20 for each of years 5 through 11 of the undertaking period if the 
vehicle is a specified vehicle, is not an early adopter vehicle or machine or 
a vehicle referred to in subsection (3.1) (a) and is owned or operated by a 
person who agrees, as a condition of receiving a grant or zero-interest loan, 
to 

(i) complete or arrange for the completion of, within 3 years of the 
agreement, the construction of a compressed natural gas or liquefied 
natural gas fuelling station that 

(A) is within 25 krn of a major transportation corridor, and 

(B) provides fuelling services to one or more other persons, or 

(ii) operate or arrange for the operation of a fuelling station described in 
clauses (A) and (B). 

(1.3) Despite subsections (1) (a) (i) and (1.1), grants or loans referred to in 
subsection (1) in relation to an early adopter vehicle or machine respecting the 
market segment described in the table in paragraph (b) of the definition of "earlier 
adopter vehicle or machine" as "Shipping, passenger transportation or 
cornrnercial services by marine vehicle that will use fuel purchased from a public 
utility" may be made to persons who are not in British Columbia. 

(1.4) Despite subsection (1) (c), the total expenditures referred to in that subsection 
may exceed $177 .9 million by $40 million if the $40 million is for expenditures 
in relation to eligible vehicles or machines operated on liquefied natural gas or 
compressed natural gas all of which is derived from biogas or biomass. 

(2) A public utility's undertaking that is in the class defined as follows is a prescribed 
undertaking for the purposes of section 18 of the Act: 

(a) the public utility, before March 31, 2022, enters into a binding cornrnitment 
to -

(i) construct and operate, or 

(ii) purchase and operate 

one or more compressed natural gas fuelling stations, including storage, 
compression and dispensing equipment and facilities, within the service 
territory of the public utility for the purposes of providing compressed 
natural gas fuel and fuelling services to owners of vehicles that operate on 
compressed natural gas; 

(b) the average expenditure on stations, in any year of the undertaking period, 
does not exceed $3 million per station; 

(b.l) expenditures, during the undertaking period, on administration and 
marketing do not exceed $240 000; 

(c) at least 

(i) 80% of the station's forecast total operating costs for the first 5 years 
of the operation are recovered from one or more persons under a take
or-pay agreement with a minimum term of 5 years, or 
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(ii) 60% of the station's forecast total operating c9sts for the first 7 years 
of the operation are recovered from one or more persons under a take
or-pay agreement with a minimum term of 7 years. 

(3) A public utility's undertaking that is in the class defined as follows is a prescribed 
undertaking for the purposes of section 18 of the Act: 

(a) the public utility, before March 31, 2022, enters into a binding commitment 
to construct and operate, or purchase and operate, one or more of the 
following: 

(i) one or more liquefied natural gas tank trailers or liquefied natural gas 
fuelling stations for the purposes of providing within British 
Columbia liquefied natural gas fuel and fuelling services to owners 
of vehicles that operate on liquefied natural gas; 

(ii) one or more tanker truck load-outs for the purposes of providing 
within British Columbia liquefied natural gas fuel and fuelling 
services to owners of vehicles that operate on liquefied natural gas or 
to owners or operators of marine vehicles that operate on liquefied 
natural gas; 

(b) in any year of the undertaking period an expenditure on a station does not 
exceed $2.75 million; 

(b.l) expenditures, during the undertaking period, on a tanker truck load-out do 
not exceed $10 million, and on administration and marketing do not exceed 
$250 000; 

(c) at least 

(i) 80% of the station's forecast total operating costs for the first 5 years 
of the operation are recovered from one or more persons under a take
or-pay agreement with a minimum term of 5 years, or 

(ii) 60% of the station's forecast total operating costs for the first 7 years 
of the operation are recovered from one or more persons under a take
or-pay agreement with a minimum term of 7 years. 

(3.01) The amount determined by adding the following must not exceed $62.5 million: 

(a) total expenditures during the unde1iaking period on the undertaking 
described in subsection (2), including expenditures on administration and 
marketing; 

(b) total expenditures during the undertaking period on the undertaking 
described in subsection (3), including expenditures on administration and 
marketing. 

(3.1) A public utility's undertaking that is in the class defined as follows is a prescribed 
undertaking for the purposes of section 18 of the Act: 

(a) the public utility provides, through an open and competitive application 
process, grants or zero-interest loans to owners or operators in British 
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GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

Columbia of specified vehicles for the conversion of those vehicles to 
operate on compressed natural gas or liquefied natural gas; 

(b) total expenditures on the undertaking during the undertaking period, 
including expenditures on administration, marketing, training and 
education, 

(i) do not exceed the lesser of the following amounts: 

(A) the amount required for the conversion of 50 vehicles; 

(B) $5 million, and 

(ii) expenditures on the undertaking during the undertaking period on 
administration, marketing, training and education do not exceed 
$1.5 million. 

(3.2) Subject to subsection (3.3), a public utility's undertaking that is in the class 
defined as follows is a prescribed undertaking for the purposes of section 18 of 
the Act: 

(a) the public utility provides, through an open and competitive application 
process, grants or zero-interest loans to persons in British Columbia for 

(i) the purchase or lease of generators, boilers, burners or kilns that use, 
as a fuel source, compressed natural gas or liquefied natural gas, or 

(ii) the conversion of generators, boilers, burners or kilns to use, as a fuel 
source, compressed natural gas or liquefied natural gas 

ifthe generators, boilers, burners or kilns will be operated at a location that, 
at the time of the expenditure, is not 

(iii) within the authority's integrated area, or 

(iv) connected to a natural gas transmission or distribution system; 

(b) the total expenditures on the undertaking during the undertaking period, 
other than expenditures on administration, marketing, training and 
education, do not exceed $6.1 million. 

(3.3) The undertakings referred to in subsections (1) and (3.2) are prescribed under
takings for the purposes of section 18 of the Act only if the total combined expen
ditures on the two undertakings, during the undertaking period on administration, 
marketing, training and education, do not ~xceed $8.1 million. 

(3 .4) A public utility's undertaking that is in the class defined as follows is a prescribed 
undertaking for the purposes of section 18 of the Act: 

(a) the public utility, before March 31, 2022, enters into a binding commitment 
to 

(i) construct and operate, or 

(ii) purchase and operate 

LNG distribution and storage infrastructure, other than liquefied natural gas 
fuelling stations, in British Columbia, including LNG rail tank cars, ISO 
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GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

containers and shore-side assets, for the purpose of reducing greenhouse 
gas emissions; 

(b) total expenditures on the undertaking during the undertaking period, 
including expenditures on administration, marketing, training and 
education, do not exceed $40 million, and 

(c) at least 

(i) 80% of the forecast total operating costs of the distribution and 
storage infrastructure for the first 5 years of the operation are 
recovered from one or more persons under a take-or-pay agreement 
with a minimum term of 5 years, or 

(ii) 60% of the forecast total operating costs of the distribution and 
storage infrastructure for the first 7 years of the operation are 
recovered from one or more persons under a take-or-pay agreement 
with a minimum term of 7 years. 

(3.5) A public utility's unde1iaking that is in the class defined in subsection (3.6) is a 
prescribed undertaking for the purposes of section 18 of the Act. 

(3.6) The public utility, during the undertaking period, expends amounts on feasibility 
and development costs in relation to shore-side assets that do not exceed 
$5 million. 

(3.7) A public utility's undertaking that is in the class defined in subsection (3.8) is a 
prescribed undertaking for the purposes of section 18 of the Act. 

(3.8) The public utility acquires renewable natural gas 

(a) for which the public utility pays no more than $30 per GJ, and 

(b) that, subject to subsection (3.9), in a calendar year, does not exceed 5% of 
the total volume of natural gas provided by the public utility to its non
bypass customers in 2015. 

(3.9) The volume refened to in subsection (3.8) (b) does not include renewable natural 
gas acquired by the public utility that the public utility provides to a customer in 
accordance with a rate under which the full cost of the following is recovered 
from the customer: 

(a) the acquisition of the renewable natural gas; 

(b) the service related to the provision of the renewable natural gas. 

(4) In subsections (1), (2), (3), (3.1), (3.2) and (3.4), "expenditures" includes, 
except with respect to expenditures on administration and marketing, binding 
commitments to incur expenditures in the future. 

[am. B.C. Regs. 235/2013, s. 2; 98/2015, s. 2; 214/2016, SS. 2 to 8; 114/2017, SS. 2 to 8; 84/2018, 
s. 2.] 

3 Repealed. [B.C. Reg. 235/2013, s. 3.] 
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Prescribed undertaking - electrification 

4 (1) In this section: 

"benefit", in relation to an undertaking in a class defined in subsection (3) (a) or (b ), 
means all revenues the public utility reasonably expects to earn as a result of 
implementing the undertaking, less revenues that would have been earned from 
the supply of undertaking electricity to export markets; 

"cost", in relation to an undertaking in a class defined in subsection (3) (a) or (b ), 
means costs the public utility reasonably expects to incur to implement the 
undertaking, including, without limitation, development and administration 
costs; 

"cost-effective" means that the present value of the benefits of all of the public 
utility's undertakings within the classes defined in subsection (3) (a) or (b) 
exceeds the present value of the costs of all of those undertakings when both are 
calculated using a discount rate equal to the public utility's weighted average 
cost of capital over a period that ends no later than a specified year; 

"natural gas processing plant"· means a facility for processing natural gas by 
removing from it natural gas liquids, sulphur or other substances; 

"specified year", in relation to an undertaking within a class defined in 
subsection (3), means 

(a) a year determined by the minister with respect to an identified public utility, 
or 

(b) if the minister does not make a determination for the purposes of 
paragraph (a), 2030; 

"undertaking electricity" means electricity that is provided to customers in British 
Columbia as a result of an undertaking and is in addition to electricity that would 
have been provided had the undertaking not been carried out. 

(2) A public utility's undertaking that is in a class defined as follows is a prescribed 
undertaking for the purposes of section 18 of the Act: 

(a) for the purpose ofreducing greenhouse gas emissions in British Columbia, 
the public utility constructs or operates an electricity transmission or distri
bution facility, or provides for temporary generation until the completion of 
the construction of the facility, in northeast British Columbia primarily to 
provide electricity from the authority to 

(i) a producer, as defined in section 1 (1) of the Petroleum and Natural 
Gas Royalty and Freehold Production Tax Regulation, B.C. 
Reg. 495/92, or 

(ii) an owner or operator of a natural gas processing plant; 

(b) the public utility reasonably expects, on the date the public utility decides 
to carry out the undertaking, that the facility will have an in-service date no 
later than December 31, 2022. 
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(3) Subject to subsection (4), a public utility's undertaking that is in a class defined 
in one of the following paragraphs is a prescribed undertaking for the purposes 
of section 18 of the Act: 

(a) a program to encourage the public utility's customers, or persons who may 
become customers of the public utility, to use electricity, instead of other 
sources of energy that produce more greenhouse gas emissions, by 

(i) educating or training those customers respecting energy use and 
greenhouse gas emissions, carrying out public awareness campaigns 
respecting those matters, or providing energy management and audit 
services, or 

(ii) providing funds to those persons to assist in the acquisition, 
installation or use of equipment that uses or affects the use of 
electricity; 

(b) a program to encourage the public utility's customers, or persons who may 
become customers of the public utility, to use electricity instead of other 
sources of energy that produce more greenhouse gas emissions, by 

(i) educating, training, providing el)ergy management and audit services 
to, or carrying out awareness campaigns respecting energy use and 
greenhouse gas emissions for, or 

(ii) providing funds to 

persons who 

(iii) design, manufacture, sell, install or, in the course of operating a 
business, provide advice respecting equipment that uses or affects the 
use of electricity, 

(iv) design, construct, manage or, in the course of operating a business, 
provide advice respecting energy systems in buildings or facilities, or 

(v) design, construct or manage district energy systems; 

( c) a project, program, contract or expenditure for research and development of 
technology, or for conducting a pilot project respecting technology, that 
may enable the public utility's customers to use electricity instead of other 
sources of energy that produce more greenhouse gas emissions; 

(d) a project, program, contract or expenditure supporting a standards-making 
body in its development of standards respecting 

(i) technologies that use electricity instead of other sources of energy 
that produce more greenhouse gas emissions, or 

(ii) technologies that affect the use of electricity by other technologies 
that use electricity instead of other sources of energy that produce 
more greenhouse gas emissions; 

(e) a project for the construction, acquisition or extension of a plant or system, 
that the public utility reasonably expects is necessary to meet the public 
utility's incremental load-serving obligations arising as a result of an 
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CLEAN ENERGY ACT 8.C. Reg. 102/2012 
GREENHOUSE GAS REDUCTION (CLEAN ENERGY) REGULATION 

undertaking defined in paragraph (a), (b), (c) or (d), if the public utility 
reasonably expects any one such project to cost no more than $20 million. 

(4) An undertaking is within a class of undertakings defined in paragraph (a) or (b) 
of subsection (3) only if, at the time the public utility decides to carry out the 
undertaking, the public utility reasonably expects the undertaking to be cost
effective. 

[en. B.C. Reg. 76/2017.] 
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1972 CarswellBC 287
British Columbia Supreme Court

Chastain v. British Columbia Hydro & Power Authority

1972 CarswellBC 287, [1973] 2 W.W.R. 481, 32 D.L.R. (3d) 443

Chastain et al. v. British Columbia Hydro and Power Authority

McIntyre J.

Judgment: December 28, 1972

Counsel: I. G. Waddell and D. W. Mossop, for plaintiffs.
R. D. Strilive, for defendant.

Subject: Public

McIntyre J.:

1          The plaintiffs sue on behalf of themselves and all others in residential premises being required to pay security
deposits or who have already paid such deposits to the defendant for the supply of gas and electric power. The plaintiff
Karen Chastain is a student, the plaintiff Rankin is a student and the plaintiff Waddell was, at the commencement of
these proceedings, unemployed, but is now employed as a detention home supervisor. All of the named plaintiffs are
young, though precise evidence of age was not given, and although Karen Chastain and her husband jointly own some
real property in Mission, British Columbia, all are in modest, if not impecunious, circumstances. The defendant is a
Crown corporation incorporated under the provisions of The British Columbia Hydro and Power Authority Act, 1964
(B.C.), c. 7. By s. 14(1)(a) of the Act the defendant is empowered to generate, manufacture, distribute and supply power.
The word "power" as defined in s. 2 of the Act includes electricity and gas. It was alleged that the defendant has an
absolute monopoly in British Columbia for the supply of gas and electricity. This was denied and it was asserted that
other agencies in British Columbia could also supply gas and electricity. It was conceded, however, and I find as a fact,
that in the area in which the plaintiffs sought the delivery of services from the defendant and, indeed, for the majority
of power users in British Columbia, the defendant does have an absolute monopoly and there was no other source to
which the plaintiffs could turn for the supply of gas and electricity.

2      Karen Chastain, one of the plaintiffs, is a student at Simon Fraser University and a part-time waitress. She and her
husband lived at Mission, British Columbia in 1968. They had a power account with the defendant there in the husband's
name. The husband was also a student in receipt of some form of military pension from the United States Government.
They were not asked for a security deposit in Mission and there is no suggestion that when that account was closed there
were unpaid bills for service. They moved to 4429 James Street in Vancouver about 1st October 1971. Power and gas
were already connected, presumably in the name of an earlier occupant, and she, her husband and three others (two of
whom left when there was a threat of a power cut-off) had the use of a power supply from 1st October 1971. She applied
in her own name for the power connection and signed the defendant's application form in early November 1971. The
exact date is not clear but the application which was mailed to the defendant bears a postmark of 9th November. This
application and others signed by the other plaintiffs bear above the signature of the applicant the following words:

AGREEMENT: The undersigned agrees to take and pay for electricity and/or gas from the British Columbia Hydro
and Power Authority in accordance with this application and the rates, terms, and conditions contained in the
Authority's elec tric and/or gas tariff(s) as amended from time to time and available for inspection at any general
office of the Authority.
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3      By letter dated 30th November 1971 the defendant wrote to the plaintiff in the following terms:

As provided in the tariffs of the British Columbia Hydro and Power Authority, a Security Deposit in the amount
of $75.00 is required on the above account.

We would appreciate receiving payment in this office on or before 7 December 1971.

Please mark your cheque or money order 'For Security Deposit Only'.

4      This letter was duly received but Mrs. Chastain did not pay the $75. On 8th December 1971 the defendant wrote
a second letter in which it stated that if the $75 was not paid by 20th December 1971 service would be discontinued
without further notice. The plaintiff telephoned the defendant's office and arranged for an extension of time until the
end of December 1971 and on or about 20th or 21st December wrote to the defendant in the following terms:

In reference to your letters of November 30th and December 8th 1971, I would like to know why I have to pay this
deposit. I would also like to know what are 'the tariffs of the British Columbia Hydro and Power Authority' as they
affect me in your demand for a security deposit.

I would appreciate an early reply to my letter since my hydro will be cut off on December 28th.

5      This letter drew a reply dated 29th December 1971:

In reply to your enquiry regarding the necessity for a Security Deposit for a utility account, we trust the following
information will clarify the matter.

Obtaining a Security Deposit to guarantee payment of a utilities account is a common business practice exercised by
most utility companies on the North American continent. The Electric and Gas Tariff available for public inspection
at the Hydro Authority's head office at 970 Burrard Street, Vancouver, states: 'Any customer may at any time be
required by the Authority to deposit and to maintain with the Authority a Security Deposit in cash or its equivalent'.

You may establish a good payment record with the British Columbia Hydro and Power Authority by paying your
bills promptly for two years. At the expiry date of such time, and upon request, a review of your account will be
undertaken with the view to refunding your Deposit if terms of payment have been met.

We would appreciate receiving payment of the $75.00 Security Deposit in our office by the 17 January 1972, after
which time the service would be subject to disconnection without further notice.

6      The deadline of 17th January 1972 passed with no interruption in service and these proceedings were commenced
on 26th January 1972. Mrs. Chastain then stood in peril of having her power cut off at the date of the commencement
of these proceedings.

7      The plaintiff Rankin was at all relevant times a student at Simon Fraser University. He and three or four other
students occupied the residential premises at 1139 East 13th Avenue in Vancouver from 14th September 1971 to about
the end of May 1972. On occupation, there was an existing power connection which he and his companions used. He
paid at least one bill rendered for service while the account remained in the former name and there is no suggestion that
any bills for service during his period of occupancy went unpaid. He applied for service in his own name by filling out
the company's form of application on or about 6th November 1971 and at or about that time received a demand from
the defendant for a security deposit in the amount of $60. He could not pay because he did not have the money. When
the defendant insisted on payment or termination of power service, he procured the money from his father and paid the
deposit on 7th December 1971. On his departure from that address in May or June 1972 he received the deposit back
less the amount of a bill covering services up to the date of his departure from the premises.
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8      The plaintiff Waddell occupied residential premises at 2187 York Avenue, Vancouver in December 1971. He took
over from an earlier tenant who had an account with the defendant and he made use of the service. He applied for service
from the defendant in late December 1971 after using the power for some time. He found that there was an unpaid
account in the sum of $43 for service rendered to his predecessor. He did not want to have trouble with the defendant
and, having the money at that time, he paid this old account of $43. He did not say that he had been required to pay it by
the defendant but he feared power interruption if it was not paid. He also paid $27 for power supplied to him and was
then faced with a demand for a security deposit of $50. On 30th December 1971 he paid $25 towards the $50 security
deposit. Later he was informed that if he did not pay the remainder of the security deposit his power would be cut off.
Again there is no suggestion that any account rendered to him was unpaid.

9      Witnesses were called for the defendant who gave evidence of the system used by the defendant in requiring residential
security deposits, including the basis upon which the persons from whom deposits are demanded are selected. The policy
of the defendant is set forth in Gas and Electrical Tariffs made, purportedly, under the powers contained in s. 57 of The
British Columbia Hydro and Power Authority Act, 1964, which gives a general power to make Regulations. These tariffs
provide that any customer may be required at any time to deposit and maintain a security deposit in cash or its equivalent
in an amount not less than the estimated billing for two months or $10, whichever sum is greater. They also provide that
if the customer's bill is in arrears the defendant may apply the security deposit in whole or in part in payment of the bill,
but the right of the defendant to cut off power in the event of non-payment is specifically reserved, notwithstanding the
furnishing of the deposit. The Regulations also provide for the return of the deposit after the final bill is paid.

10      According to the evidence, on 31st January 1972 the defendant had some 620,000 residential electrical customers
and some 180,000 residential gas customers. In the year 1971, 19,982 customers out of an estimated 265,000 new accounts
were required to furnish security deposits. Some 23,624 deposits were held by the defendant on 31st December 1971
and on that date they totalled in value $1,041,443. These figures covered all types of accounts, commercial, industrial
and residential. It was said that it was not possible to segregate the residential accounts but some of these funds would
involve residential security deposits and one of the defendant's officers estimated that 25 to 40 residential applicants per
day would be required to furnish deposits. These funds form part of the cash resources of the defendant and are used by
the defendant. A record, of course, is kept and the books of the defendant show the deposits as a liability to individual
depositors but no interest is paid upon them.

11      It was said that security deposits were necessary in order to reduce losses attributable to unpaid accounts. Evidence
was given in an effort to show that where the practice of requiring deposits was suspended in one city for a period of
time, the rate of loss due to unpaid bills increased. This evidence was attacked by the plaintiffs as being valueless and I
find it impossible to base any finding upon this evidence because of its equivocal nature. In any event, the rate of loss on
residential accounts was given as .20 per cent of the total billed for 1972 and whether this rate is increasing or decreasing,
and whether it has increased or decreased because of the presence or absence of security deposits, there can be no doubt
that it is a very small rate of loss indeed. I refer to this evidence because it affords some background for this case. It does
not seem to me, however, to be of great significance since the issue before me concerns the legality of the imposition of
security deposits and must be decided without reference to the wisdom of their use from an economic point of view.

12      Security deposits are required of poor credit risks, that is, people who the defendant considers might not pay.
No deposit is required of a person who is a home owner or who has a previously established payment record with the
defendant or who can show steady employment. If a person does not fit any one or more of these categories, he or she
may be faced with a demand to furnish a security deposit. The persons from whom a deposit is demanded are chosen at
the discretion of the officers of the defendant and failure to pay deposits can lead to termination of service.

13      Deposits can be reclaimed after the account is closed and the final bill paid, or after one year with a good payment
record, or where a credit record has been established with the defendant by other means. It is clear that the defendant
has carried out a policy of requiring security deposits as a condition of service or of continued service from a section
of the community selected by the defendant on a consideration of financial reliability. Evidence was given of demands
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for deposits from other persons not named plaintiffs and of the actual cutting-off of power in at least one case when
a deposit was not paid.

14      The plaintiffs seek certain declarations to the effect that the defendant has no valid authority to require the posting
of security deposits and for a return of the money so deposited and for an injunction against the requiring of further
deposits.

15      In the pleadings the defendant raised the question of the status of the plaintiffs and claimed that the named plaintiffs
had no status to sue personally or as representatives of the class referred to in the pleadings. At the trial the defendant
moved to strike out the plaintiffs' proceedings in a preliminary motion upon this basis. Argument was heard on the
motion and judgment reserved and the case was heard on its merits.

16      The defendant argued that the policy of requiring security deposits is one which applies to the whole population
and affects the whole population because any member of the public could be required to furnish a deposit by falling into
any of the categories referred to above. No individual, then, it was said, has any right to bring a suit because in its nature
the matter is a public one. To bring such proceedings the plaintiff must have a special direct interest in the matter going
beyond that of the public generally and this, it was contended, the plaintiffs do not have. Furthermore, the plaintiffs do
not have any right to act or purport to act for a class since the members of the class, even if ascertained or ascertainable,
have no such special interest which would enable them to sue individually on their own. To this the plaintiffs reply that
the three named plaintiffs and all in like case clearly have a special and direct interest which gives them the right to sue.
They have been selected from the public at the discretion of the defendant and have been required to pay, or have been
threatened with a loss of power service in the event of non-payment, a sum of money not required of others and thus
they have a direct interest separate and distinct from any interest in the matter held by the public at large.

17      The defendant's contention was based on such authorities as Smith v. Attorney General of Ontario, [1924] S.C.R.
331, 42 C.C.C. 215, [1924] 3 D.L.R. 189; Jamieson et al. v. Attorney General of British Columbia, [1971] 5 W.W.R. 600,
21 D.L.R. (3d) 313 (B.C.); Cowan v. Canadian Broadcasting Corporation, [1966] 2 O.R. 309, 56 D.L.R. (2d) 578 (C.A.);
and Burnham v. Attorney General of Canada (1970), 74 W.W.R. 427, 15 D.L.R. (3d) 6 (B.C.). From these authorities
the law applicable to this objection emerges and is clearly stated in the Cowan case, supra, by Schroeder J.A. at p. 580
in the following terms:

A plaintiff, in attempting to restrain, control, or confine within proper limits, the act of a public or quasi-public body
which affects the public generally, is an outsider unless he has sustained special damage or can show that he has
some 'special interest, private interest, or sufficient interest'. These are terms which are found in the law of nuisance
but they have been introduced into cases which also involve an alleged lack of authority. Therefore, in an action
where it is alleged that a public or quasi-public body has exceeded or abused its authority in such a manner as to
affect the public, whether a nuisance be involved or not, the right of the individual to bring the action will accrue
as it accrues in cases of nuisance on proof that he is more particularly affected than other people.

18          Leave to appeal from this judgment to the Supreme Court of Canada was refused. This statement is entirely
consistent with what I take to be the leading case on the point in Canada, Smith v. Attorney General of Ontario, supra.

19      The plaintiffs contend that they do have such a special interest shared in their submission by members of the class
they represent. They say that there is nothing hypothetical about their situation. They have been subjected to demands for
money and faced with a harsh penalty, that of the loss of power service, if they do not comply and pay. Two of the named
plaintiffs and certain members of the class they seek to represent have been compelled to pay money and some members
of the class have had their power discontinued as a result of non-payment. If it can be said in respect of the plaintiffs
Rankin and Waddell that the case is now academic since they have terminated their power connections and received
a return of their deposits, it cannot be so said of the plaintiff Chastain, who still faced, at the date of commencement
of these proceedings, the possibility of a power cut-off because of her refusal to pay the security deposit. This is not a
situation faced by the public at large. This is a problem faced by some members of the public only and those who are
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compelled to pay these deposits or suffer the consequence of non-payment have suffered a special injury and damage
beyond that suffered by the community at large and they have thus acquired a status to sue.

20      With this argument I agree. The words used by Duff J. in the Smith case, supra, at pp. 335-6 in distinguishing the
cases of Dyson v. Attorney General, [1911] 1 K.B. 410, and Burghes v. Attorney General, [1911] 2 Ch. 139, from the case
then before him may also be applied to distinguish the facts in the case at bar from the Smith case. He said:

The Finance Commissioners, having certain strictly defined powers by statute, delivered to the plaintiffs a list
of questions with a peremptory demand that they should be answered within a nominated time, and the notice
contained an intimation, which amounted to a threat, that, unless the demand was complied with, proceedings
would be taken to recover the penalties authorized by the statute under which they professed to act. The time
nominated was less than the time permitted by the Act; the answers demanded were not answers which the Act
authorized the Commissioners to require; and the demands therefore were illegal demands. These notices had been
sent broadcast over the country under the authority of the Commissioners, and it may be added that the penalties
to which the threat referred were penalties recoverable in the Supreme Court of Judicature, at the instance of the
Attorney General. There was in each case a demand actually made by the Finance Commissioners, professing to
act under the authority of statute, a demand which they were not entitled to make, accompanied by a threat that
if the illegal demand were not complied with the person to whom the notice was addressed would be subjected to
proceedings at the suit of the Attorney General for penalties.

Two points should be noted in relation to these authorities: first, there was no decision upon a hypothetical state
of facts, and secondly, the demand in each case was a personal demand and an illegal attempt to constrain the
plaintiff personally by an illegal threat addressed to him as an individual. These points appear, superficially at all
events, to mark rather important distinctions between the circumstances of the decisions cited and those of the case
now under appeal. As to the penalties, the appellant was subjected to no actual threat and no actual risk; only if
the liquor ordered were actually shipped, that is to say, only in a contingency which has not happened, could the
appellant be put in jeopardy.

21      In the case at bar there is no hypothetical state of facts and the demand made for a deposit is actual and personal.
In my view, the case at bar falls into the same category as the Dyson case, supra, and the plaintiffs have the status to
approach the Court for a determination of the legality of the demands made upon them and of which they complain.

22      It was objected by the defendant but not strenuously that this was not a case which the plaintiffs could bring as a
class or representative action. Little authority was referred to, but in my view this case does not differ in this respect from
Alden v. Gaglardi et al. (1970), 15 D.L.R. (3d) 380, where Dohm J. in this Court allowed the bringing of a class action.
This case went on appeal to the British Columbia Court of Appeal, [1971] 2 W.W.R. 148, 16 D.L.R. (3d) 355, and to the
Supreme Court of Canada, [1973] 2 W.W.R. 92, and in neither appellate court was any adverse comment made upon the
class aspect of the action. In my view, the plaintiffs and the people they seek to represent form a group having the same
interest in the cause and the action is well founded in accordance with O. 16, R. 9 of the Rules of the Supreme Court.

23      The plaintiffs argue that the defendant, as a public utility, is bound to provide its service to all who seek it as a
matter of law and not of contract, charging only a reasonable price for such services and treating all consumers equally.
To require some consumers to provide security deposits and not others is to make an unlawful distinction between
consumers. It is also contended that if power is supplied by the defendant on a contractual basis, then such contract
requiring, as it does, a security deposit, is harsh, unconscionable and inequitable and contrary to the provisions of The
Consumer Protection Act, 1967 (B.C.), c. 14.

24      The defendant contends that it is not a public utility but a super power authority created by statute for a special
purpose and not bound by the statutes of British Columbia and the general law relating to public utilities. Counsel for the
defendant at trial conceded that if the defendant was a public utility its defence would fail but insisted that the defendant,
because of the general terms of its statute and particularly the provisions of s. 53 [am. 1968, c. 26, s. 81(a)] and s. 53A
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[en. 1966, c. 38, s. 8], was exempt from the provisions of The Public Utilities Act, R.S.B.C. 1960, c. 323, and the general
law governing utilities.

25      To the claim under The Consumer Protection Act there is a short answer. Sections 53 and 53A of The British
Columbia Hydro and Power Authority Act, 1964, effectively put the defendant beyond the reach of that statute and no
effect may be given to that argument.

26      Turning to the question of the nature of the defendant, I cannot give effect to the argument that it is not a public
utility. The mere fact that the defendant is not subject to the provisions of The Public Utilities Act does not alter its
essential character. It partakes so much of the nature of a public utility that it must be amenable to the law governing
public utilities. For the great majority of the people of British Columbia and for all of the plaintiffs joined or represented
in this action, the defendant has a monopoly on the supply of gas and electricity. It is clear from the statute that it was
intended to have such a monopoly and it is also clear that in relation to the public it is a public utility. To accede to
the defendant's argument and find otherwise would be to hold that the Legislature, in passing The British Columbia
Hydro and Power Authority Act, 1964, intended to create a body with a monopoly on the generation and distribution of
power for the greater part of the Province of British Columbia with an unfettered discretion to deliver service on differing
terms and conditions to different members of the public and even to withhold service at its own discretion from parts
of the public. I cannot find, in the language of the statute, any such intention. While the defendant is not subject to the
provisions of The Public Utilities Act, it is to be noted that s. 53A of the defendant's own statute provides that it shall be
deemed to have been granted a certificate of public convenience and necessity under The Public Utilities Act. Reference
to s. 12 of The Public Utilities Act, dealing with such certificates, makes it clear that one of the purposes of the certificate
is to provide for the protection of the public interest and the certificate is given to the recipient in its character as a public
utility with the interest of the public in mind. The fact that the defendant's statute deems such a certificate to have been
given strengthens my view that it was intended to create a public utility for the public service. I find that the defendant
is a public utility and amenable to the general law relating to public utilities, notwithstanding the fact that the particular
provisions of The Public Utilities Act do not apply to it.

27      The obligation of a public utility or other body having a practical monopoly on the supply of a particular commodity
or service of fundamental importance to the public has long been clear. It is to supply its product to all who seek it for
a reasonable price and without unreasonable discrimination between those who are similarly situated or who fall into
one class of consumers. The great utility systems supplying power, telephone and transportation services now so familiar
may be of relatively recent origin, but special obligations to supply service have been imposed from the very earliest
days of the common law upon bodies in like case, such as carriers, innkeepers, wharfingers and ferry operators. This has
been true in England and in the common-law jurisdictions throughout the world. In Munn v. Illinois, 94 U.S. 113, in the
Supreme Court of the United States, the historical roots of this principle were examined and they have been applied in
the United States. In Canada the law has followed the same path. In St. Lawrence Rendering Co. Ltd. v. Cornwall, [1951]
O.R. 669 at 683, [1951] 4 D.L.R. 790 , Spence J., then of the Ontario High Court, said:

That a public utility was at common law compelled to treat all consumers alike, to charge one no more than the
others and to supply the utility as a matter of duty and not as a result of a contract, seems clear: Attorney General
of Canada v. Toronto (1893), 23 S.C.R. 514; Scottish Ontario & Manitoba Land Co. v. Toronto (1899), 26 O.A.R.
345; Hamilton v. Hamilton Distillery Co.; Hamilton v. Hamilton Brewing Assn. (1907), 38 S.C.R. 239; 51 Corpus
Juris, para. 16.

28      This statement is well rooted in authority. In Attorney General of Canada v. Toronto, supra, the question arose
whether a municipal bylaw fixing a higher rate for the supply of water to non-taxpaying customers than that charged
taxpayers was valid. It was held invalid and Strong C.J.C. said at pp. 519-20:

A good deal has been said in argument, and some allusion was also made to it in the judgments below, about
the reasonableness of charging differential rates against persons not paying taxes. I am unable to recognize any
force in this argument. The water-works were not constructed for the benefit of the rate-payers alone, but for
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the use and benefit of the inhabitants of the city generally, whether tax-payers or not. The provision embodied in
section 480, sub-section 3 of the Municipal Act (which is referred to above) has a most important bearing upon this.
That provision makes it a duty obligatory upon the city to furnish water to all who apply for it, thus treating the
corporation not as a mere commercial vendor of a commodity but as a public body entrusted with the management
of the water for the benefit of the whole body of inhabitants, and compelling them as such to supply this element,
necessary not merely for the private purposes and uses of individuals but indispensable for the preservation of the
public health and the general salubrity of the city. It must therefore have been intended by the legislature that the
water was to be supplied upon some fixed and uniform scale of rates for otherwise the city might, by fixing high
and exorbitant prices in particular cases, evade the duty imposed by this section. In other words, the city, like its
predecessors in title the water-works commissioners, is in a sense a trustee of the water-works, not for the body of
rate-payers exclusively but for the benefit of the general public, or at least of that portion of it resident in the city;
and they are to dispense the water for the benefit of all, charging only such rates as are uniform, fair and reasonable.
This obligation is to be enforced by subjecting the by-laws indispensable for the legal enforcement and collection
of rates, and which the city council have power to pass, to a judicial scrutiny in order to ascertain whether they
comply with the conditions which, as before stated, it is a fair implication from the statute they were intended to
be subjected to, and also whether they conform to the requisites essential to the validity of all municipal by-laws
in being, so far as the power to enact them is left to implication, consistent with public policy and the general law
uniform in operation, fair and reasonable.

29      In Hamilton v. Hamilton Distillery Co., supra, discrimination between different kinds of manufacturers was held
unlawful in the supply of water. Other authorities in New Zealand, such as McLean v. Dubbo, [1910] N.S.W.R. 911; and
Wairoa Electric Power Board v. Wairoa, [1937] N.Z.L.R. 211, speak to the same effect and these principles are declared
to be applicable in the United States in 73 Corpus Juris Secundum 999-1001, para. 7. It is of interest as well to note here
that in the American case of Wickenburg v. Sabin, 200 P. 2d 342, 68 Ariz. 75, security deposits of the kind imposed in the
case at bar were held to be unlawful. There are American authorities to the contrary but the general trend of American
authority appears to be consistent with the statement of Spence J. quoted above. It follows that in the Province of British
Columbia the defendant, as a public utility, must treat all residential consumers alike. To require some consumers to
furnish a deposit for power to be supplied in the future as a condition of service or continued service and not to require the
same deposit from all constitutes unequal treatment of consumers and is unlawful in the Province of British Columbia.
It should be noted that this question was dealt with in s. 36 of The Public Utilities Act, where it was felt necessary to give
specific power to utilities under that Act to require security, a power not granted to the defendant under this statute.

30      It was argued that the authorities referred to above depended on particular statutes and bylaws governing the
supply of the commodity concerned. There being no statutory requirement here for the delivery of power, these cases,
it was said, do not support the plaintiffs' position. This argument I consider to be without merit. While it is true that in
the Canadian decisions cited above there were statutory provisions imposing an obligation to supply a commodity to
the public, nevertheless the judgments make it clear that the statutes in this respect are merely declarative of common-
law principles and in cases even outside the statute the duty to supply remains upon the utility: see Minister of Justice
for Canada v. Levis, [1919] A.C. 505 at 513, 45 D.L.R. 180, per Lord Parmoor:

It must be recognized, however, that water is a matter of prime necessity, and that, where waterworks have been
established to give a supply of water within a given area for domestic and sanitary purposes, it would be highly
inconvenient to exclude from the advantages of such supply Government buildings, on the ground that these
buildings are not liable to water taxation. The respondents are dealers in water on whom there has been conferred
by statute a position of great and special advantage, and they may well be held in consequence to come under an
obligation towards parties, who are none the less members of the public and counted among their contemplated
customers, though they do not fall within that class who are liable to taxation, and who being in the immense
majority are expressly legislated for and made subject to taxation. Their Lordships are therefore of opinion that
there is an implied obligation on the respondents to give a water supply to the Government building provided that,
and so long as, the Government of Canada is willing, in consideration of the supply, to make a fair and reasonable
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payment. The case stands outside of the express provisions of the statute, and the rights and obligations of the
appellant are derived from the circumstances and from the relative positions of the parties.

31      The defendant also sought to justify the security deposits on the basis of s. 57 of the The British Columbia Hydro
and Power Authority Act, 1964, which is quoted hereunder:

57. In order to give full force and effect to the meaning and intent of this Act the Lieutenant-Governor in Council
may make any orders and regulations deemed necessary or advisable for carrying out the spirit, intent, and meaning
of this Act in relation to matters for which no express provision has been made or for or in respect of which only
partial or imperfect provision has been made.

32      The deposits complained of were provided for in tariffs published by the defendant in the purported exercise of the
power contained in s. 57. It is undoubtedly true that the Legislature could, if it wished, by the use of appropriate language,
authorize discrimination among residential consumers and authorize virtually any other form of discrimination in any
manner it wished and even give a power to withhold service at its discretion. I cannot, however, agree that the Legislature
has done so in The British Columbia Hydro and Power Authority Act, 1964. The Legislature will not be presumed to
have intended to grant such powers in the absence of specific words adequate to confer them. In Attorney General of
Canada v. Toronto, supra, Strong J. said at p. 523:

Had the Provincial legislature possessed plenary powers of legislation, unfettered by any provision in the British
North America Act, I should have considered that the by-laws which it empowered first the water-works
commissioners and then the city to make must have been fair, reasonable and uniform regulations as regards rates.
Of course in the case just supposed the exact case presented here could not have arisen, but even so, and assuming
that the Provincial legislature could confer unlimited authority to impose arbitrary and discriminating rates for the
water, they would not be deemed to have intended to do so from a power to make by-laws expressed in general terms.

33      And in Hamilton Distillery Co., supra, Davies J. said at pp. 247-8:

Alike, however, in that case as in these there is involved the validity of a city by-law claiming in one way or another
to confer upon the city the power to differentiate or discriminate in the prices actually charged as between different
members of the same class of customers for water supplied.

As to the power of the legislature to confer such powers upon a civic corporation I do not entertain any doubt. It
falls within those plenary powers vested in those bodies by the 'British North America Act, 1867,' and if any of them
in attempting to confer such powers used apt and proper language I conceive it would be the duty of this court to
give the language its full and proper effect. The question would be and ought to be simply whether such language
has been used as confers the power claimed.

34      There is nothing in the statute creating the defendant which would authorize it in the exercise of its power to make
Regulations to depart from the well-established principles governing utilities. A statutory power to make Regulations
must be exercised within the framework of the statute and must be consistent with the purposes of the statute. In Padfield
et al. v. Minister of Agriculture, Fisheries & Food et al., [1968] A.C. 997, [1968] 1 All E.R. 694, Lord Reid said at p. 699:

It is implicit in the argument for the Minister that there are only two possible interpretations of this provision —
either he must refer every complaint or he has an unfettered discretion to refuse to refer in any case. I do not think
that that is right. Parliament must have conferred the discretion with the intention that it should be used to promote
the policy and objects of the Act; the policy and objects of the Act must be determined by construing the Act as a
whole, and construction is always a matter of law for the court. In a matter of this kind it is not possible to draw a
hard and fast line, but if the Minister, by reason of his having misconstrued the Act or for any other reason, so uses
his discretion as to thwart or run counter to the policy and objects of the Act, then our law would be very defective
if persons aggrieved were not entitled to the protection of the court.
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35      This principle has been applied in many other cases, such as McLean v. Dubbo, supra, at p. 927; Re Kendrick and
Milk Control Board of Ontario, [1935] O.R. 308, 63 C.C.C. 385, [1935] 3 D.L.R. 198 (C.A.); Brampton Jersey Enterprises
Ltd. v. Milk Control Board of Ontario, [1956] O.R. 1, 1 D.L.R. (2d) 130 (C.A.); British Oxygen Co. Ltd. v. Board of Trade,
[1969] 1 Ch. 57, [1968] 2 All E.R. 177.

36      The British Colmbia Hydro and Power Authority Act, 1964, in my view, clearly created a public utility and to
construe s. 57 as conferring a power on the defendant by Regulation to depart from well-settled principles of law, long
held to be applicable to public utilities, would be to frustrate the purpose of the Act, and the tariffs of the defendant,
insofar as they purport to authorize the requirement of security deposits on a selective basis, are invalid.

37      Furthermore, I find no merit in the defendant's contention that the plaintiffs, in signing the application form for
the delivery of power, effectively bound themselves by contract to take power on the defendant's terms and thus deprived
themselves of the benefit of any obligation imposed by law on a public utility. The utility, in the words of Spence J. in
St. Lawrence Rendering Co. Ltd. v. Cornwall, supra, supplied power as a matter of law, not contract, and in any event
the basis of the contract being tariffs unlawfully adopted, it cannot bind the plaintiffs.

38           I am asked to make several declarations and to order an injunction against the continuation of the practice
complained of. An examination of the prayer for relief leads me to the conclusion that the real substance of the plaintiffs'
claim is set out in paras. (a) and (g). I therefore make the declaration that the defendant has no valid authority under The
British Columbia Hydro and Power Authority Act, 1964, or any other statute, to require the plaintiffs to pay a security
deposit before gas and electrical services are provided or are continued to be provided by the defendant authority. I
also order the injunction prayed for in para. (g) of the prayer for relief, being a permanent injunction restraining the
defendant, its servants, agents, representatives and persons acting on its behalf from demanding, or collecting, or keeping
security deposits as a condition precedent to the supply of gas or electrical power to residential consumers, or as a
condition to the continuation of the supply of gas and electrical power to any of the plaintiffs or any member of the
class represented in this action.

39      I make it clear that in this case I have not considered and I make no declaration in respect of commercial or industrial
consumers of the defendant, and refer solely to residential accounts. In addition to the above relief, the plaintiffs will
have their costs.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights
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1997 CarswellOnt 5344
Ontario Court of Justice, General Division

Greyhound Canada Transportation Corp. v. Trentway-Wagar Inc.

1997 CarswellOnt 5344, 31 M.V.R. (3d) 202, 35 O.R. (3d) 145, 76 A.C.W.S. (3d) 294

In The Matter of The Public Vehicles Act

In The Matter of The Motor Vehicle Transport Act

In The Matter of The Ontario Highway Transport Board Act

In The Matter of: Trentway-Wagar Inc.

Greyhound Canada Transportation Corp., Applicant and Trentway-Wagar Inc., Respondent

Garton J.

Judgment: July 11, 1997
Docket: RE 97-IT-9

Counsel: None given

Subject: Civil Practice and Procedure; Public

APPLICATION for declaration that respondent passenger carrier in contempt of order of Highway Transport Board
and directing respondent passenger carrier to discontinue bus service along specified route.

Garton J.:

1      The applicant Greyhound Canada Transportation Corp. ("Greyhound") has asked the Court to find the respondent
Trentway-Wagar Inc. ("Trentway") and Trentway's President, James J. Devlin, in contempt of an order of the Ontario
Highway Transport Board ("the Board") dated January 14, 1997, and registered in the Ontario Court (General Division)
on January 23, 1997. The burden is on the applicant to establish contempt beyond a reasonable doubt.

2      In its order, the Board reviewed the background of Greyhound's application and the submissions of counsel on
behalf of Greyhound and Trentway. The Board's reasons focussed on the issue of whether Trentway could "tack" or
combine its various licences to provide a single through service between Peterborough and downtown Toronto. The
Board concluded as follows:

In summary, it is the Board's position that Trentway does not have the authority to provide a scheduled service
between Peterborough and Toronto over highways 28, 115 and 401 and to continue to do so would be in
contravention of the Public Vehicles Act and of the licences in question.

Pursuant to Section 11.3 of the Public Vehicles Act, the Board hereby orders Trentway cease the operation of the
transportation service that caused the contravention.

3           Trentway continues to run a regularly scheduled bus service between Peterborough and Toronto, following
the same route as described in the Board order. Its vehicles have commercial licence plates issued by the Ministry of
Transportation. The bus drivers wear Trentway uniforms. Passengers line up at the platforms and the buses make
regularty-scheduled stops. However, since losing its appeal from the Board's order in Divisional Court, Trentway no
longer charges its passengers any fees. The service is free.
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4      The issue in this case is whether the Board's order prohibits Trentway from providing free transportation along the
route in question. Would the Board have any jurisdiction to make such an order? It is fair to say that the hearing before
the Board proceeded on the understanding that Trentway charged its passengers money for transportation. That is clear
from the Agreed Statement of Fact filed with the Board.

5      The Board's jurisdiction to hold a hearing is derived from section 11(1) of the recently-amended Public Vehicles
Act (the "Act") (see s. 18 of the Ontario Highway Transport Board and Public Vehicles Amendment Act, 1996 (Bill 39),
S.O. 1996, c. 9). It authorizes the Board to hold a hearing into the operation of any transportation service conducted by
means of a "public vehicle". Section 2 of the Act defines "public vehicle", in part, as follows:

"public vehicle" means a motor vehicle operated on a highway by, for or on behalf of any person for the transportation
for compensation of passengers, or passengers and express freight that might be carried in a passenger vehicle...
(emphasis added)

6      "Compensation" is defined in s. 1:

"compensation" includes any rate, remuneration, reimbursement or reward of any kind paid, payable or promised,
or received or demanded, directly or indirectly. (emphasis added)

7      Counsel for the applicant submitted that even though Trentway does not charge its passengers any fares, nevertheless
it still operates a transportation service conducted by a "public vehicle". Ms. Kussner argued that the "compensation"
which Trentway "receives" is the "reward" of maintaining and/or enhancing its goodwill.

8      On the basis of the materials before me, I am not satisfied that there has been an increase in goodwill as a result of
Trentway's actions. There was no expert evidence adduced in this regard. Trentway might hope to receive such a benefit
from its free ride policy, but the evidence does not satisfactorily establish that this has in fact occurred, or will occur
in future. Even if Trentway's goodwill has been enhanced, it would seem that this purported benefit should be set off
by the costs incurred in offering the free service. Again, no expert evidence in this respect was before the court. In any
event, I am not satisfied that the definition of "compensation" in the Act is broad enough to include the maintaining of
or an increase in a company's goodwill.

9      Counsel for the applicant relied on the definition of "reward" in Words and Phrases Judicially Defined in Canadian
Courts and Tribunals, Vol. 7 (Toronto: Carswell, 1993) where reference is made to "hire or reward". She then noted that
"hire or reward" is defined in s. 9(1) of the Aeronautics Act, R.S.C. 1985, c. A-2 as follows:

"hire or reward" means any payment, consideration, gratuity or benefit, directly or indirectly charged, demanded,
received or collected by any person for the use of an aircraft.

10      This definition was considered in R. v. Race (1973), 14 C.C.C. (2d) 165 (Ont. Dist. Ct.), by McLennan D.C.J., who
noted that it was extremely broad. However, in terms of its application, the facts in that case are distinctly different from
the facts in the case before this Court. The accused, who operated a hunting lodge, used aircraft to fly their customers
between the main lodge and their outpost lodges. It was held that they were using the aircraft for "hire or reward",
notwithstanding the absence of a specific payment for the aircraft rides. Customers were still required to pay for their
stay and they would not have come to the lodge in the first place if they were not transported to the outpost camp. The
accused used the airplane to obtain customers, and consequently received payment from them for their accommodation.
This was clearly a "benefit" within the definition of "hire and reward". The Court in Race accepted the Crown's argument
that embodied in the all-inclusive rate charged by the accused was an amount for the use of the aircraft.

11          In the present case, there is no payment of any kind by Trentway's passengers. Trentway does not receive or
demand any benefit or payment, either directly or indirectly from an individual who chooses to ride one of its buses
between Peterborough and Toronto.
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12      No case law was provided to the court which held that the interpretation of either "compensation" or "reward"
encompassed the notion of "goodwill". In support of her argument that "reward" does include goodwill, counsel for the
applicant relied on William C. Burton's The Legal Thesaurus, (New York, N.Y.: MacMillan, 1980) where a number of
synonyms, including "benefit" and "recognition" are included under the word "reward". The entire list reads as follows:

REWARD, noun acknowledgment, award, benefit, bonus, booty, bounty, compensation, consideration, donation,
emolument, fee, gift, grant, gratuity, guerdon, honorarium, incentive, indemnification, need, pay, payment,
perquisite, praemium proponere, premium, presentation, prize, purse, quittance, recognition, recompense,
remembrance, remuneration, requital, requitement, return, solatium, tip, tribute

13        It is to be noted that the vast majority of the above synonyms imply the payment of money or other tangible
gifts or items. This, it would seem, is the most common meaning or usage of the word "reward". Although "recognition"
is also included, it must be remembered that a thesaurus, unlike a dictionary, does not provide definitions, but rather
alternatives or synonyms. There is no rule against using a thesaurus per se in interpreting a statutory provision, and it
may, in fact, provide some helpful guidance. However, its use is limited and is certainly not determinative.

14      On the other hand, the use of dictionaries and jurisprudence to assist in statutory interpretation is well recognized
and sanctioned. The following passages are from R. Sullivan, Driedger on the Construction of Statutes, 3d ed. (Toronto:
Butterworths Canada Ltd., 1994) at pages 8-26, where the author discusses the usefulness of dictionaries in applying the
basic principle of statutory construction, that is, the "ordinary meaning" rule:

The "ordinary meaning" of a text is the meaning that is understood by a competent user of language upon reading
the words in their immediate context. The immediate context of words in a statute generally consists of the section
or subsection in which the words appear. In some cases it might include more - a series of related provisions perhaps.
However, it does not include the statute as a whole, but only as much as is needed for the reader to form a sensible
impression of what is being said.

As defined here, the ordinary meaning is not the post-interpretative meaning, the meaning that is accepted after
adjusting for all relevant considerations. It is the first impression meaning gleaned by a competent reader based
on the information that is immediately to hand. This understanding reflects the actual experience of readers, who
normally do not read the whole of a text before forming an impression of the meaning of the individual sentences
that comprise it.

. . . . .
The chief virtue of a dictionary definition is that it fixes the outer limits of ordinary meaning. It offers a more or less
complete characterization of the conventional ways in which a word or expression is used by literate and informed
persons within a linguistic community. It thus indicates the possible range of meanings that the word or expression
is capable of bearing. This is valuable information because, generally speaking, the courts prefer meanings that are
plausible, that is, meanings that the words are reasonably capable of bearing.

. . . . .
Dictionaries are normally consulted to determine the meaning of words used in legislation. However, courts
sometimes look up the definition of things forming parts of the facts to which the legislation is applied ...

. . . . .
Absence of reason to depart from ordinary meaning. It is presumed that the ordinary meaning of legislation is the most
appropriate or "intended" meaning. In the absence of a reason to reject it, this meaning is binding on the courts.

15      The Concise Oxford Dictionary (8th ed.) 1990, defines "reward" as follows:

1 a a return or recompense for service or merit. b requital for good or evil; retribution. 2 a sum offered for the
detection of a criminal, the restoration of lost property, etc.

16      "Return" is defined in the same dictionary as follows:
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verb- ... 3 pay back or reciprocate; give in response (decided not to return the compliment). 4 yield (a profit). noun- ...
4a the proceeds or profit of an undertaking. b the acquisition of these.

17      "Recompense" is defined as a reward or requital.

18      It is clear from the above definitions that "reward" is commonly intended to mean something tangible and pecuniary,
such as payment or profit, as opposed to something of an intangible nature such as goodwill. Black's Law Dictionary
(6th ed.) 1990 includes the following definitions of goodwill:

The favour which the management of a business wins from the public. The favourable consideration shown by
the purchasing public to goods or services known to emanate from a particular source ... Property of an intangible
nature, commonly defined as the expectation of continued public patronage. (underlining added)

19      I conclude that although synonyms for reward may include words such as "benefit" and "recognition", its meaning
within the Public Vehicles Act is narrower and is limited to its "ordinary meaning".

20      Another principle of statutory interpretation, ejusdem generis, also leads me to this conclusion. This principle was
explained by the Supreme Court of Canada in National Bank of Greece (Canada) c. Katsikonouris (1990), 74 D.L.R.
(4th) 197 (S.C.C.) at 203 by La Forest J.:

Whatever the particular document one is construing, when one finds a clause that sets out a list of specific words
followed by a general term, it will normally be appropriate to limit the general term to the genus of the narrow
enumeration that precedes it.

21           The specific words preceding the general word "reward" in the definition of "compensation" are "rate", and
"remuneration", and "reimbursement". The Concise Oxford Dictionary (8th ed.) 1990 defines these words as follows:

"rate" - 2 a fixed or appropriate charge or cost or value; a measure of this

"remuneration" - 1 reward; pay for services rendered. 2 serve as or provide recompense for (toil etc.) or to (a person).

"reimburse(ment)" - 1 repay (a person who has expended money) 2 repay (a person's expenses)

22      The common feature connecting the above words is the notion of pecuniary payment or repayment. It follows
that the word "reward", which comes after these more specific words, should also be construed as containing a tangible
pecuniary element. Its meaning should be limited to the "genus of the narrow enumeration that precedes it", and not
extended to include the notion of a company's goodwill.

23      The meaning of the word "compensation" was considered in Shaw v. McNay, [1939] 3 D.L.R. 656 (Ont. H.C.) The
question before the court was whether the defendant, at the time of a motor vehicle accident, was operating a vehicle
"in the business of carrying passengers for compensation", pursuant to s. 47(2) of the Highway Traffic Act, R.S.O. 1937,
c. 288. That Act, unlike the Public Vehicles Act, did not define "compensation". Nevertheless, Mr. Justice Godfrey's
analysis of the meaning of the word is instructive. At page 658, His Lordship states:

What is the natural meaning of the words "compensation" and "business". Funk & Wagnalls defines "compensate",
"To make suitable return to or for, as for services, loss, etc. -- To give an equivalent or recompense to or for; requite,
remunerate as to compensate one for his services."

The word "compensation" is used in other sections of the Act, and its meaning in those section throws some light
as to its meaning in this section.

. . . . .

BC Hydro Final Argument 
Appendix E

British Columbia Utilities Commission 
Inquiry into the Regulation of Electric Vehicle Charging Service

 
 

Page 4 of 5

http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314224&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314224&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314224&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1990314224&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1939036550&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1939036550&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.Default)


Greyhound Canada Transportation Corp. v. Trentway-Wagar Inc., 1997 CarswellOnt 5344

1997 CarswellOnt 5344, 31 M.V.R. (3d) 202, 35 O.R. (3d) 145, 76 A.C.W.S. (3d) 294

 Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved. 5

Subsection (m): "'Public vehicle' shall mean any motor vehicle operated on a highway by, for or on behalf of any
person who receives compensation either directly or indirectly for the transportation of passengers, or passengers
and express freight which might be carried in a passenger vehicle."

24      The above definition is very similar to the current definition of "public vehicle" in the Public Vehicles Act.

25      Godfrey J. concluded that "compensation" means payment by way of profit or gain. At page 659, he stated:

It seems clear that when the words [referring to the words 'business' and 'compensation'] were used together the
Legislature intended to impose liability only on persons who were operating motor vehicles for the carrying of
passengers in a commercial way for gain and profit. This would include taxi drivers and those who operate motor
buses on which passengers pay fares.

26      He concluded that payment or the promise of payment by the plaintiffs to the defendant for half the cost of gasoline
used on a trip was not "compensation" because it did not constitute payment by way of profit or gain. Nor, in my view,
can an increase in a company's goodwill be considered as payment for profit or gain, or "compensation" as that word
is defined in the Act.

27      I conclude that even if Trentway's free fare policy has resulted in the maintaining of and/or increase in its goodwill,
this does not constitute a "reward", and hence is not "compensation" within the meaning of section 1 of the Act. It can
therefore not be said that Trentway operates a transportation service by means of a "public vehicle". In my view, the
Legislature did not intend to regulate a free transportation service.

28      There is evidence before the Court that, on occasion, Trentway inadvertently charged for the carriage of freight.
These incidents arose when agents, who are not employees of Trentway, charged compensation for parcels between
Peterborough and Toronto. Upon learning of this situation, Trentway immediately contacted the agents involved,
advised them that no money was to be charged, and instructed them to make the appropriate refunds. In any event,
it seems that the Board does not have jurisdiction to regulate the carriage of parcels by commercial vehicles unless
passengers are also charged compensation. I refer again to the Act's definition of "public vehicle" - a motor vehicle
operated on a highway by, for or on behalf of any person for the transportation for compensation of passengers, or
passengers and express freight that might be carried in a passenger vehicle .... (emphasis added)

29      In conclusion, I am not satisfied beyond a reasonable doubt that Trentway, by offering free transportation to
passengers, is in contempt of the Board's order. The motion is therefore dismissed.

30           If counsel cannot agree on the matter of costs, I am prepared to deal with this issue upon receipt of written
submissions within thirty days of the relase of this endorsement.

Application dismissed.
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