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52–
57

Consequential Amendments

58 Repeal
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Part 1 — Definitions

Definitions

1  In this Act:

"approval under another enactment" means an
approval, licence, permit or other authorization under
another enactment and "approvals under other
enactments" has a corresponding meaning;

"assessment" means an assessment under this Act of a
reviewable project's potential effects that is conducted in
relation to an application for

(a) an environmental assessment certificate, or

(b) an amendment of an environmental
assessment certificate;

"assessment report" means a written report submitted
to ministers under section 17 (2), summarizing the
procedures followed during, and the findings of, an
assessment;

"class assessment" means an assessment conducted
under section 20 of some or all of the potential effects of
a specified category of projects, and includes a set of
measures or conditions for managing some or all of the
potential adverse effects of the specified category of
projects to the satisfaction of the executive director;

"environmental assessment certificate" means an
environmental assessment certificate issued by the
ministers under section 17 (3);

"executive director" means the individual appointed
under section 3 as the Executive Director of the
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Environmental Assessment Office;

"ministers" means the minister and the responsible
minister;

"project" means any

(a) activity that has or may have adverse effects,
or

(b) construction, operation, modification,
dismantling or abandonment of a physical work;

"proponent" means a person or an organization that
proposes to undertake a reviewable project, and includes
the government of Canada, British Columbia, a
municipality or regional district, another province,
another jurisdiction and a first nation;

"responsible minister" means the member of the
Executive Council that the Lieutenant Governor in Council
designates by order as the minister responsible for a
specified reviewable project or specified category of
reviewable projects;

"reviewable project" means a project that is within a
category of projects prescribed under section 5 or that is
designated by the minister under section 6 or the
executive director under section 7, and includes

(a) the facilities at the main site of the project,

(b) any offsite facilities related to the project that
the executive director or the minister may
designate, and

(c) any activities related to the project that the
executive director or the minister may designate.

Part 2 — Administration and Application of the
Environmental Assessment Process

Environmental Assessment Office
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2  (1) The Environmental Assessment Office is continued as an
office of the government.

(2) The purpose of the Environmental Assessment Office is to
carry out the responsibilities given to it under this Act.

Appointment of executive director

3  (1) The Lieutenant Governor in Council must appoint an
individual to be the Executive Director of the Environmental
Assessment Office.

(2) The Lieutenant Governor in Council may establish the
remuneration and other terms of the appointment of the
executive director.

(3) The executive director is an employee as defined in the
Public Service Act.

Delegation by executive director

4  (1) The executive director, by conditional or unconditional
written authority, may delegate any of the powers and
duties of the executive director under this Act to any person

(a) employed in the Environmental Assessment
Office, or

(b) assigned to the Environmental Assessment
Office although not employed in that office.

(2) A person to whom the executive director delegates
powers and duties under subsection (1) may exercise the
powers and must perform the duties in accordance with the
written authority.

Reviewable projects established by regulation

5  (1) The Lieutenant Governor in Council may make
regulations prescribing what constitutes a reviewable project
for the purposes of this Act.

(2) For the purpose of a regulation under subsection (1), the
Lieutenant Governor in Council by regulation may

http://www.bclaws.ca/civix/document/id/complete/statreg/96385_01
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(a) categorize projects according to size,
production or storage capacity, timing,
geographical location, potential for adverse effects,
type of industry to which the projects are related,
type of proponent or on any other basis that the
Lieutenant Governor in Council considers
appropriate, and

(b) provide differently for the different categories
of projects.

(3) [Repealed B.C. Reg. 342/06.]

(4) [Repealed 20035572.]

Minister's power to designate a project as reviewable

6  (1) Even though a project does not constitute a reviewable
project under the regulations, the minister by order may
designate the project as a reviewable project if

(a) the minister is satisfied that the project may
have a significant adverse environmental,
economic, social, heritage or health effect, and
that the designation is in the public interest, and

(b) the minister believes on reasonable grounds
that the project is not substantially started at the
time of the designation.

(2) A project designated as a reviewable project under
subsection (1) is one for which an environmental assessment
certificate is required.

Application to executive director for reviewable project
designation

7  (1) A person who proposes a project that is not a reviewable
project under section 6 of this Act or under the regulations
may apply to the executive director for the project to be
designated as a reviewable project.

(2) An application under subsection (1) must

(a) be in writing, and
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(b) state why the applicant wishes the project to
be designated as a reviewable project.

(3) After considering an application under subsection (1), and
the accompanying reasons, the executive director by order
may

(a) grant the application by designating the project
as a reviewable project, or

(b) refuse to grant the application.

Requirement for environmental assessment certificate

8  (1) Despite any other enactment, a person must not

(a) undertake or carry on any activity that is a
reviewable project, or

(b) construct, operate, modify, dismantle or
abandon all or part of the facilities of a reviewable
project,

unless

(c) the person first obtains an environmental
assessment certificate for the project, or

(d) the executive director, under section 10 (1)
(b), has determined that an environmental
assessment certificate is not required for the
project.

(2) Despite any other enactment, if an environmental
assessment certificate has been issued for a reviewable
project, a person must not

(a) undertake or carry on an activity that is
authorized by the certificate, or

(b) construct, operate, modify, dismantle or
abandon all or part of the project facilities that are
authorized by the certificate,

except in accordance with the certificate.

Reviewable projects on treaty lands
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8.1  Despite any other enactment and whether or not an
environmental assessment certificate is required, a
reviewable project may not proceed on treaty lands without
the consent of the treaty first nation if the final agreement
requires this consent.

Effect on approvals under other enactments

9  (1) Despite any other enactment, a minister who
administers another enactment, or an employee or agent of
the government or of a municipality or regional district, must
not issue an approval under another enactment for a person
to

(a) undertake or carry on an activity that is a
reviewable project, or

(b) construct, operate, modify, dismantle or
abandon all or part of the facilities of a reviewable
project,

unless satisfied that

(c) the person has a valid environmental
assessment certificate for the reviewable project,
or

(d) there is in effect a determination under section
10 (1) (b) that an environmental assessment
certificate is not required for the project.

(2) Despite any other enactment, an approval under another
enactment is without effect if it is issued contrary to
subsection (1).

Part 3 — Environmental Assessment Process

Determining the need for assessment

10  (1) The executive director by order

(a) may refer a reviewable project to the minister
for a determination under section 14,



5/12/2016 Environmental Assessment Act

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01 9/40

(b) if the executive director considers that a
reviewable project will not have a significant
adverse environmental, economic, social, heritage
or health effect, taking into account practical
means of preventing or reducing to an acceptable
level any potential adverse effects of the project,
may determine that

(i) an environmental assessment certificate
is not required for the project, and

(ii) the proponent may proceed with the
project without an assessment, or

(c) if the executive director considers that a
reviewable project may have a significant adverse
environmental, economic, social, heritage or health
effect, taking into account practical means of
preventing or reducing to an acceptable level any
potential adverse effects of the project, may
determine that

(i) an environmental assessment certificate
is required for the project, and

(ii) the proponent may not proceed with the
project without an assessment.

(2) The executive director may attach conditions he or she
considers necessary to an order under subsection (1) (b).

(3) A determination under subsection (1) (b) does not relieve
the proponent from compliance with the applicable
requirements pertaining to the reviewable project under other
enactments.

Executive director determines assessment scope, procedures and
methods

11  (1) If the executive director makes a determination set out
in section 10 (1) (c) for a reviewable project, the executive
director must also determine by order

(a) the scope of the required assessment of the
reviewable project, and
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(b) the procedures and methods for conducting the
assessment, including for conducting a review of
the proponent's application under section 16, as
part of the assessment.

(2) The executive director's discretion under subsection (1)
includes but is not limited to the discretion to specify by
order one or more of the following:

(a) the facilities at the main site of the reviewable
project, any of its offsite facilities and any
activities related to the reviewable project, which
facilities and activities comprise the reviewable
project for the purposes of the assessment;

(b) the potential effects to be considered in the
assessment, including potential cumulative
environmental effects;

(c) the information required from the proponent

(i) in relation to or to supplement the
proponent's application, and

(ii) at specified times during the assessment,
in relation to potential effects specified under
paragraph (b);

(d) the role of any class assessment in fulfilling the
information requirements for the assessment of
the reviewable project;

(e) any information to be obtained from persons
other than the proponent with respect to the
potential effects specified under paragraph (b);

(f) the persons and organizations, including but not
limited to the public, first nations, government
agencies and, if warranted in the executive
director's opinion, neighbouring jurisdictions, to be
consulted by the proponent or the Environmental
Assessment Office during the assessment, and the
means by which the persons and organizations are
to be provided with notice of the assessment,
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access to information during the assessment and
opportunities to be consulted;

(g) the opportunities for the persons and
organizations specified under paragraph (f), and
for the proponent, to provide comments during the
assessment of the reviewable project;

(h) the time limits for steps in the assessment
procedure that are additional to the time limits
prescribed for section 24 or under section 50 (2)
(a).

(3) The assessment of the potential effects of a reviewable
project must take into account and reflect government policy
identified for the executive director, during the course of the
assessment, by a government agency or organization
responsible for the identified policy area.

Limits on discretion of executive director

12  The executive director's discretion to make a determination
under section 11 (1) for a reviewable project does not include
the discretion to consign the assessment of the reviewable
project to

(a) a commission,

(b) a hearing panel, or

(c) a person not employed in or assigned to the
environmental assessment office.

Variation of scope, procedures and methods by executive director

13  The executive director may vary the scope, procedures and
methods determined under section 11

(a) to take into account modifications proposed for
the reviewable project by the proponent, including
modifications proposed in relation to an application
submitted under section 16, or

(b) if necessary in his or her opinion to complete
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an effective and timely assessment of the
reviewable project.

Minister determines assessment scope, procedures and methods
for referred project

14  (1) If the executive director under section 10 (1) (a) refers a
reviewable project to the minister, the minister by order

(a) may determine the scope of the required
assessment of the reviewable project, and

(b) may determine procedures and methods for
conducting the assessment, including for
conducting as part of the assessment a review,
under section 16 (6), of the proponent's
application.

(2) The minister's discretion under this section to determine
scope, procedures and methods includes but is not limited to
the discretion by order to exercise any of the powers in
section 11 (2).

(3) An order of the minister making a determination under
this section may

(a) require that the assessment be conducted

(i) by a commission that the minister may
constitute for the purpose of the assessment,
consisting of one or more persons that the
minister may appoint to the commission,

(ii) by a hearing panel, with a public hearing
to be held by one or more persons that the
minister may appoint to the hearing panel, or

(iii) by any other method or procedure that
the minister considers appropriate and
specifies in the order, and by the executive
director or other person that the minister
may appoint, and

(b) delegate any of the minister's powers under
this section to make orders determining scope,
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procedures and methods to

(i) the executive director, or

(ii) a commission member, hearing panel
member or another person, depending on
which of them is responsible for conducting
the assessment.

(4) For the purposes of an assessment conducted under this
section by a commission or hearing panel, the minister, by
order, may confer on the commission or hearing panel, as the
case may be, the powers, privileges and protection of a
commission under sections 16, 17, 22 (1), 23 (a), (b) and (d)
to (f) and 32 of the Public Inquiry Act.

Variation of scope, procedures and methods by minister

15  (1) In relation to an assessment of a reviewable project, the
minister by order may

(a) vary the scope, procedures and methods
determined under section 14, or

(b) provide for the executive director, a
commission member, hearing panel member or
another person to vary the scope, procedures and
methods, depending on whether the commission,
hearing panel or other person is responsible for
conducting the assessment

for either of the following reasons:

(c) to take into account modifications proposed for
the reviewable project by the proponent, including
any modification proposed in relation to an
application submitted under section 16;

(d) if necessary in the minister's opinion to
complete an effective and timely assessment of
the reviewable project.

(2) The minister may delegate the discretion under
subsection (1) to a commission, member, hearing panel
member, the executive director or another person, depending

http://www.bclaws.ca/civix/document/id/complete/statreg/07009_01
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on which of them is responsible for conducting the
assessment.

Applying for environmental assessment certificate

16  (1) The proponent of a reviewable project for which an
environmental assessment certificate is required under
section 10 (1) (c) may apply for an environmental
assessment certificate by applying in writing to the executive
director and paying the prescribed fee, if any, in the
prescribed manner.

(2) An application for an environmental assessment
certificate must contain the information that the executive
director requires.

(3) The executive director must not accept the application for
review unless he or she has determined that it contains the
required information.

(4) On accepting the application for review, the executive
director

(a) must notify the proponent of the acceptance
for review, and

(b) may require the proponent, for the purpose of
the review, to supply a specified number of paper
or electronic copies of the application, in the
format specified by the executive director.

(5) On receipt of the copies of the application required under
subsection (4), the executive director must proceed with and
administer the review of the application in accordance with
the assessment procedure determined under section 11 (1)
or as varied under section 13.

(6) The proponent of a reviewable project for which the
minister has made a determination under section 14 may
apply for an environmental assessment certificate in the
manner determined by the minister, and must pay any
prescribed fee in the prescribed manner.
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Decision on application for environmental assessment certificate

17  (1) On completion of an assessment of a reviewable project
in accordance with the procedures and methods determined
or varied

(a) under section 11 or 13 by the executive
director,

(b) under section 14 or 15 by the minister, or

(c) under section 14 or 15 by the executive
director, a commission member, hearing panel
member or another person

the executive director, commission, hearing panel or other
person, as the case may be, must refer the proponent's
application for an environmental assessment certificate to
the ministers for a decision under subsection (3).

(2) A referral under subsection (1) must be accompanied by

(a) an assessment report prepared by the
executive director, commission, hearing panel or
other person, as the case may be,

(b) the recommendations, if any, of the executive
director, commission, hearing panel or other
person, and

(c) reasons for the recommendations, if any, of the
executive director, commission, hearing panel or
other person.

(3) On receipt of a referral under subsection (1), the
ministers

(a) must consider the assessment report and any
recommendations accompanying the assessment
report,

(b) may consider any other matters that they
consider relevant to the public interest in making
their decision on the application, and

(c) must
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(i) issue an environmental assessment
certificate to the proponent, and attach any
conditions to the certificate that the
ministers consider necessary,

(ii) refuse to issue the certificate to the
proponent, or

(iii) order that further assessment be carried
out, in accordance with the scope,
procedures and methods specified by the
ministers.

(4) The executive director must deliver to the proponent the
decision and the environmental assessment certificate, if
granted.

Duration and effect of certificate

18  (1) An environmental assessment certificate must specify a
deadline, at least 3 years and not more than 5 years after the
issue date of the certificate, by which time the holder of the
certificate, in the reasonable opinion of the minister, must
have substantially started the project.

(2) However, the holder of an environmental assessment
certificate may apply in writing to the executive director for
an extension of the deadline specified in the environmental
assessment certificate, stating why the proponent wishes an
extension of the deadline.

(3) On receipt of an application under subsection (2), the
minister or the executive director must complete a review of

(a) the application, and

(b) the reasons given under subsection (2),

in accordance with any procedure determined by the minister
or the executive director to assess the proposed extension.

(4) The minister or the executive director may

(a) extend the deadline specified in the
environmental assessment certificate, on one



5/12/2016 Environmental Assessment Act

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01 17/40

occasion only, for not more than 5 years, or

(b) refuse to extend the deadline.

(5) After the deadline specified under subsection (1) or, if an
extension is granted under subsection (4), after the period of
the extension, if the project has not yet been substantially
started, in the reasonable opinion of the minister, the
environmental assessment certificate expires.

(6) After a reviewable project is substantially started, in the
reasonable opinion of the minister as set out in
subsection (1) or (5), the certificate remains in effect for the
life of the project, subject to cancellation or suspension under
section 37.

Amending environmental assessment certificate

19  (1) A holder of an environmental assessment certificate may
apply in writing to the executive director to amend the
certificate, stating the holder's reasons, and must pay any
prescribed fee in the prescribed manner.

(2) The executive director must consider an application under
subsection (1) and the reasons stated, in accordance with
any procedures, determined by the executive director, for the
assessment of the proposed change, including any time
limits.

(3) After considering the application under subsection (1),
the executive director, or the minister if the executive
director refers the application to the minister, must

(a) amend the environmental assessment
certificate, varying or deleting conditions of the
certificate or attaching new conditions to the
certificate that the executive director or the
ministers consider necessary, or

(b) refuse to amend the certificate.

(4) The executive director must deliver a decision under
subsection (3) of the executive director or of the minister to
the holder of the environmental assessment certificate.
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(5) In an environmental assessment certificate granted under
section 17, the ministers may provide for an amendment
procedure to be followed if changes to the certified project
that are of a type specified in the certificate as requiring
assessment are proposed by the holder of the certificate.

(6) Any amendment procedure provided for in an
environmental assessment certificate under subsection (5)
may specify that, at the conclusion of the assessment of the
proposed change or changes, either the executive director or
the minister may make a decision under subsection (3), and
may add to, vary or delete conditions in the certificate.

Part 4 — Special Provisions for Environmental
Assessment Process

Class assessments and their effect on application requirements

20  (1) The executive director, in accordance with the prescribed
procedures, may undertake and approve

(a) partial class assessments that address
specified potential adverse environmental,
economic, social, heritage or health effects of a
specified category of reviewable projects, or

(b) a full class assessment of the potential adverse
environmental, economic, social, heritage or health
effects of a specified category of reviewable
projects.

(2) In accordance with prescribed procedures, the executive
director may specify conditions and circumstances under
which a proponent of a reviewable project

(a) in a specified category referred to in subsection
(1) (a), in applying for an environmental
assessment certificate, is exempt from the
requirement to provide information for the
assessment of effects of the type that were the
subject of the partial class assessment, or
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(b) in a specified category referred to in subsection
(1) (b) may proceed with the reviewable project
without an assessment or an environmental
assessment certificate, subject to compliance with
the requirements for the project under other
enactments.

(3) A proponent of a reviewable project in a specified
category referred to in subsection (1) (a) to whom
subsection (2) (a) applies must comply with the
requirements of the relevant partial class assessment
referred to in subsection (1) (a).

(4) A proponent of a reviewable project in a specified
category referred to in subsection (1) (b) to whom
subsection (2) (b) applies must comply with

(a) the requirements of the relevant full class
assessment referred to in subsection (1) (b), and

(b) the requirements for the project under other
enactments.

Policy direction from ministers during assessment

21  (1) If an application for an environmental assessment
certificate is considered under section 16, or an application to
amend an environmental assessment certificate is reviewed
under section 19, the executive director, either before or
during the review of the application, may refer a policy matter
to the minister or ministers responsible for the policy area for
clarification and direction.

(2) Any clarification and direction provided under subsection
(1) by one or more ministers to the executive director must
be reflected in the assessment conducted by the executive
director under section 16 or 19.

(3) The minister or ministers providing clarification and
direction under this section may also recommend to the
ministers responsible for making a decision under section 17
(3) that
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(a) the assessment being conducted by the
executive director be terminated, and

(b) an environmental assessment certificate not be
issued for the reviewable project that is the
subject of the assessment.

(4) On receipt of any recommendations under subsection (3),
or if the ministers to which a referral is made under
subsection (1) are the same ministers who are responsible
for making a decision under section 17 (3), the ministers may

(a) terminate the review, and notify the proponent
that an environmental assessment certificate will
not be issued for the project, stating the reasons
for their decision, or

(b) decline to terminate the review, and instruct
the executive director to continue the assessment
in accordance with any direction they may provide.

Advice from consultants and mediators during assessment

22  (1) The executive director, and, subject to any restrictions
imposed by the minister, a commission, hearing panel or
another person appointed under section 14 (3) may retain
consultants and mediators and set their remuneration and the
terms of their retainers.

(2) All or part of the advice and recommendations of
consultants and mediators retained under subsection (1) may
be reflected in the assessment report and in any
recommendations submitted to the ministers under section
17 (2).

Concurrent approval process under another enactment

23  (1) A proponent of a reviewable project that is undergoing
assessment may apply, in accordance with the regulations,
for concurrent review of one or more applications for
approvals under other enactments to construct, operate,
modify, dismantle or abandon the project.
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(2) In determining under section 14 the procedure for
assessment of a reviewable project, if the minister provides
for the concurrent review of applications for approvals under
other enactments to construct, operate, modify, dismantle or
abandon a reviewable project, the proponent may apply for
concurrent review in accordance with those procedures.

(3) The minister, in relation to an application for an
environmental assessment certificate referred to the minister
for a determination under section 14,

(a) may provide for a commission, a hearing panel,
the executive director or another person, as the
case may be, referred to in section 14 (3) to
inquire into, and recommend whether, approval of
applications made by the proponent for one or
more approvals under other enactments that the
minister specifies should be granted, and

(b) if granting of the approvals is recommended,
and the ministers issue an environmental
assessment certificate, the minister may order the
person, board, tribunal or agency that has the
authority to issue the approvals under other
enactments to issue them

(i) within a specified time,

(ii) in accordance with any conditions
specified in the order, and

(iii) subject to other reasonable conditions
that the person, board, tribunal or agency
considers appropriate.

(4) Despite another enactment, the issuance of an approval
under another enactment specified under subsection (3) by
the minister is

(a) final and binding, and

(b) not subject to review or appeal under that
specified enactment or under the Act of which that
enactment forms part.
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Time limits

24  (1) The following assessment steps must be completed
within the prescribed time limits:

(a) the evaluation of, and decision on accepting,
an application for review under section 16;

(b) the review of an application under section 16;

(c) the making of a decision under section 17 on
an application;

(d) a decision on an application for concurrent
review under section 23 of one or more
applications for approvals under other enactments.

(2) The executive director may suspend the time limit
prescribed for subsection (1) (b) if the executive director
requires the proponent to provide additional information to
complete the review under section 16, or if the review is
delayed at the request of the proponent or because of action
taken or not taken by the proponent.

(3) At any time after the executive director or the minister
has determined under section 11 or 14 the information
required for an application, the executive director or the
minister may suspend or terminate an assessment under this
Act if, after being requested to provide information in an
application or at any other time in the assessment, the
proponent does not provide the information within the
prescribed period.

(4) The minister or the executive director may extend by
order, with or without conditions, the time limit for doing
anything under this Act, and may order an extension even if
the time limit has expired.

Project information centre

25  (1) For the purpose of facilitating public access to
information and records relating to assessments conducted
under this Act, the former project registry is continued in the
Environmental Assessment Office as the project information
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centre, to be administered and maintained by the executive
director.

(2) The executive director may determine

(a) which records relating to assessments
conducted under this Act are to be available to the
public through the project information centre, and

(b) in which form or format the records are to be
made available.

Discretion as to nonwritten comments

26  For an assessment of a reviewable project in accordance
with the procedures and methods determined

(a) under section 11 or 13 by the executive
director,

(b) under section 14 or 15 by the minister, or

(c) under section 14 or 15 by a commission
member, hearing panel member, the executive
director or another person

the executive director, commission, hearing panel or other
person, as the case may be, may agree to accept for the
purposes of this Act any nonwritten comments in response
to an invitation to comment during an assessment, if the
comments are recorded in a form that is approved by the
body or person accepting the nonwritten comments.

Agreements

27  (1) The minister may enter into an agreement regarding any
aspect of environmental assessment with another jurisdiction
including but not limited to

(a) Canada,

(b) one or more provinces or territories,

(c) one or more municipalities or regional districts
in British Columbia, or
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(d) one or more neighbouring jurisdictions outside
Canada.

(2) The minister may enter into an agreement regarding any
aspect of environmental assessment with any agency, board,
commission or other organization, of British Columbia or of
another jurisdiction.

(3) An agreement under this section may

(a) provide for arrangements with any other party
or jurisdiction regarding research and
development,

(b) provide for special assessment procedures and
methods with any other party or jurisdiction,
arising from innovation, technological
developments or changing approaches to
environmental assessment,

(c) establish notification and informationsharing
arrangements with any other party or jurisdiction,

(d) provide for a means to accept another party's
or jurisdiction's assessment as being equivalent to
an assessment required under this Act,

(e) determine which aspects of a proposal or
project are governed by the laws of each
jurisdiction, and

(f) establish procedures with another party or
jurisdiction to cooperatively complete an
environmental assessment of a project through

(i) acknowledging, respecting and delineating
the roles of each jurisdiction in the process,

(ii) providing for efficiency measures in
environmental assessment to avoid overlap
and duplication and to ensure timely results,

(iii) providing for cost recovery or cost
sharing measures,

(iv) establishing a means of resolving
disputes regarding environmental



5/12/2016 Environmental Assessment Act

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01 25/40

assessment, and

(v) adopting any other measure considered
necessary by each party or jurisdiction.

Variations to accommodate agreements with other jurisdictions

28  Effective on the date of an agreement under section 27, and
for as long as the agreement remains in effect, both this Act
and the regulations are by this section deemed to be varied,
in their application to or in respect of a reviewable project
that is the subject of the agreement, to the extent necessary
to accommodate that agreement.

Agreements with Nisga'a Nation

29  The minister may enter into agreements for the purposes set
out in paragraph 1 of the Environmental Assessment and
Protection chapter of the Nisga'a Final Agreement.

Agreements and consultations with treaty first nations

29.1  (1) If a final agreement requires the government to
negotiate with a treaty first nation and attempt to reach
agreement on harmonizing the government's and treaty first
nation's procedures in relation to evaluating proposed
developments on the treaty lands of the treaty first nation,
the minister, on behalf of the government, may enter into an
agreement reached in the negotiation.

(2) If a reviewable project

(a) is proposed for land specified in a final
agreement as land in relation to which notice of a
reviewable project is required in the circumstances
described in paragraph (b), and

(b) may reasonably be expected to adversely
affect the treaty lands of the treaty first nation,
the residents of those treaty lands or the rights of
the treaty first nation under the final agreement,

the executive director, on receiving the proposal, must
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(c) promptly give notice of the project, along with
relevant information about the project, to the
treaty first nation,

(d) consult, within the meaning of the final
agreement of the treaty first nation, with the
treaty first nation, and

(e) ensure that the treaty first nation has an
opportunity to participate in any environmental
assessment of the project.

Suspension of assessment process pending other inquiries

30  (1) At any time during the assessment of a reviewable
project under this Act, and before a decision under section 17
(3) about the proponent's application for an environmental
assessment certificate or a decision under section 19 (3)
about the proponent's application to amend an environmental
assessment certificate, the minister by order may suspend
the assessment until the outcome of any investigation,
inquiry, hearing or other process that

(a) is being or will be conducted by any of the
following or any combination of the following:

(i) the government of British Columbia,
including any agency, board or commission of
British Columbia;

(ii) the government of Canada;

(iii) a municipality or regional district in
British Columbia;

(iv) a jurisdiction bordering on British
Columbia;

(v) another organization, and

(b) is material, in the opinion of the minister, to
the assessment, under this Act, of the reviewable
project.

(2) If a time limit is in effect under this Act at the time that
an assessment is suspended under subsection (1), the
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minister may suspend the time limit until the assessment
resumes.

Varying assessment process for emergency or other circumstance

31  (1) If the minister considers that

(a) there is or will be an emergency or other
circumstance that warrants or will warrant the
variation of one or more provisions of this Act or
the regulations, as the provisions apply to or in
respect of a specified reviewable project or a
specified category of reviewable projects, and

(b) the variation is in the public interest,

the minister may order a variation that the minister considers
necessary to respond to the emergency or other
circumstance.

(2) The minister may

(a) attach conditions to an order made under
subsection (1),

(b) categorize reviewable projects for the purpose
of an order made under this section, including into
categories that may differ from the categories of
reviewable projects prescribed under section 5,
and

(c) provide differently in an order under this
section for different reviewable projects or for
different categories of reviewable projects.

(3) An order under subsection (1) is final and binding.

(4) With an order under subsection (1), the minister must
identify the nature of the emergency or other circumstance.

Assessment costs may be recovered

32  The executive director or the minister may order the
proponent of a reviewable project or the holder of an
environmental assessment certificate to pay prescribed fees
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or prescribed charges for all or part of the costs that are
incurred by or on behalf of the Environmental Assessment
Office, a commission, hearing panel or other party, as the
case may be, in carrying out an assessment of the reviewable
project under this Act.

Part 5 — Sanctions

Inspection power

33  (1) For any purpose related to the administration or
enforcement of this Act or the regulations, a person
authorized in writing by the minister may

(a) enter at any reasonable time on property that
is the site of a reviewable project, and

(b) inspect any works or activity connected with
the reviewable project.

(2) A person who enters on property under subsection (1), on
request, must provide proof of identity to a person present on
the property.

Minister's order to cease or remedy

34  (1) If the minister considers that a reviewable project is not
being constructed, operated, modified, dismantled or
abandoned or, in the case of an activity that is a reviewable
project, carried out, in accordance with an environmental
assessment certificate, the minister,

(a) if an environmental assessment certificate for
the reviewable project has not been issued or has
been issued but does not remain in effect, may
order that construction, operation, modification,
dismantling or abandonment of the project cease,
or that the activity cease, either altogether or to
the extent specified by the minister, until the
proponent obtains an environmental assessment
certificate, or
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(b) if an environmental assessment certificate for
the reviewable project has been issued and
remains in effect, may

(i) order that construction, operation,
modification, dismantling or abandonment of
the project cease, or that the activity cease,
either altogether or to the extent specified
by the minister, until the holder of the
certificate complies with it, or

(ii) order that the holder of the certificate
carry out, within the time to be specified in
the order, measures specified by the minister
in order to mitigate the effects of non
compliance.

(2) If the minister considers that a person is not complying or
has not complied with an order under this Act, in this section
called the "original order", the minister may

(a) order the person to comply with the original
order, and

(b) specify in the order measures to address the
noncompliance and the time within which it must
be remedied.

(3) An order under this section may be made to apply
generally or to one or more persons named in the order.

Supreme Court order for compliance

35  (1) If the minister considers that any person or organization
is not complying or has not complied with an order made
under this Act, the minister may apply to the Supreme Court
for either or both of the following:

(a) an order directing the person or organization to
comply with the order or restraining the person or
organization from violating the order;

(b) an order directing the directors and officers of
the person or organization to cause the person or
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organization to comply with or to cease violating
the order.

(2) On application by the minister under this section, the
Supreme Court may make an order it considers appropriate.

Compliance agreement

36  (1) If the minister considers it appropriate to do so, the
minister may give the holder of an environmental assessment
certificate an opportunity to make a written compliance
agreement with the minister, by which the holder undertakes
to comply with the environmental assessment certificate
within the time and on the terms specified in the agreement.

(2) Despite a written compliance agreement, the minister
may make an order referred to in section 34 in respect of the
holder of an environmental assessment certificate or another
person that is the subject of an order under section 34

(a) on matters not covered by the agreement,

(b) if the agreement is not complied with, on
matters covered in the agreement, and

(c) on matters covered in the agreement if all the
material facts related to those matters were not
known by the minister at the time of the
agreement.

(3) On the application of a holder of an environmental
assessment certificate that has a compliance agreement with
the minister, the minister may approve an alteration of the
agreement.

Suspension, cancellation and amendment of certificates

37  (1) For any of the reasons listed in subsection (2), the
minister by order may

(a) suspend all or some of the rights of the holder
of an environmental assessment certificate under
the certificate or cancel an environmental
assessment certificate, or
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(b) amend or attach new conditions to an
environmental assessment certificate.

(2) The reasons referred to in subsection (1) are as follows:

(a) the holder of the environmental assessment
certificate does not substantially start the project
by the deadline specified in the certificate;

(b) the minister has reasonable and probable
grounds to believe that the holder of the certificate
is in default of

(i) an order of the Supreme Court made
under section 35, 45 or 47,

(ii) an order of the minister made under
section 34 or 36 (2), or

(iii) one or more requirements of the
certificate;

(c) the holder of the certificate has been convicted
of an offence under this Act;

(d) the holder of the certificate is in default of an
order made under section 32 that the proponent
pay costs.

(3) Any amendment made or condition attached to an
environmental assessment certificate under this section is
conclusively deemed to be part of the certificate, whether
contained in or attached to it or contained in a separate
document.

Notice requirements

38  (1) Except in a situation that the minister considers to be an
emergency that warrants immediate action without notice to
the holder or former holder of an environmental assessment
certificate, the minister must not make an order under
section 37 without first giving the holder or former holder an
opportunity to be heard.

(2) Immediately after the minister makes an order under
section 37 or gives notice under subsection (1), the
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executive director must deliver a copy of the order or notice
to the holder of the certificate or the former holder, as the
case may be.

(3) Not later than 15 days after delivery under subsection (2)
of a copy of the order or notice, the holder or former holder of
the certificate, if not given an opportunity to be heard before
the making of the order, may require an opportunity to be
heard by the minister, by written notice delivered to the
minister.

Opportunity to be heard

39  As soon as practicable after receiving written notice under
section 38 (3), the minister must give the holder or former
holder who delivered the notice an opportunity to be heard.

Reinstatement of certificate

40  The minister by order may

(a) cancel a condition, attached under section 37,
of an environmental assessment certificate, or

(b) subject to any conditions the minister
considers appropriate, reinstate an environmental
assessment certificate that under section 37 has
been suspended or cancelled.

Offences

41  (1) Section 5 of the Offence Act does not apply to this Act or
the regulations.

(2) A person commits an offence who

(a) contravenes section 8 (1) or (2),

(b) does not comply with

(i) an environmental assessment certificate,
or

(ii) an order referred to in section 34 or 35,
or

http://www.bclaws.ca/civix/document/id/complete/statreg/96338_01
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(c) makes a statement in a record filed or provided
under this Act that is false or misleading with
respect to a material fact or that omits to state a
material fact, the omission of which makes the
statement false or misleading.

(3) A person does not commit an offence under subsection
(2) (c) if at the time of the statement the person did not
know that the statement was false or misleading and,
exercising due diligence, could not have known that the
statement was false or misleading.

(4) If a corporation commits an offence under this Act, any
employee, officer, director or agent of the corporation who
authorizes, permits or acquiesces in the offence commits the
same offence whether or not the corporation is convicted of
the offence.

Effect of voluntary compliance agreement

42  An environmental assessment certificate holder that

(a) enters into a voluntary compliance agreement
approved under section 36 by the minister, and

(b) is complying fully with the agreement

does not commit an offence under section 41 (2) in respect of
a contravention of this Act that the agreement is intended to
rectify.

Penalties

43  A person who commits any offence under section 41 is liable,

(a) in the case of a corporation on a first
conviction, to a fine of not more than $100 000
and, on each subsequent conviction, to a fine of
not more than $200 000, and

(b) in the case of an individual

(i) on a first conviction, to a fine of not more
than $100 000 or to imprisonment for not
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more than 6 months or to both, and

(ii) on each subsequent conviction, to a fine
of not more than $200 000 or to
imprisonment for not more than 12 months
or to both.

Remedies preserved

44  A proceeding, conviction or penalty for an offence under this
Act does not relieve a person from any other liability.

Court order to comply

45  If a person is convicted of an offence under this Act, then, in
addition to any punishment the court may impose, the court
may order the person to comply with the provisions of this
Act.

Limitation period

46  A proceeding for an offence under this Act may not be
commenced in any court more than 3 years after the facts on
which the proceedings are based first come to the knowledge
of the minister.

Restitution

47  If a person is convicted of an offence under this Act, then, in
addition to any other penalty, the court may order the person
convicted to pay compensation or make restitution.

Part 6 — General Provisions

Ministerial delegation

48  The minister may delegate in writing to any employee of the
Environmental Assessment Office any power or duty
conferred or imposed on the minister under this Act.

Assessment of policies and practices
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49  The minister may direct the Environmental Assessment
Office, in accordance with terms of reference established by
the minister,

(a) to undertake an assessment of any policy,
enactment, plan, practice or procedure of the
government, and

(b) to provide a report and recommendations to
the minister at the conclusion of the assessment.

Power to make regulations

50  (1) The Lieutenant Governor in Council may make
regulations referred to in section 41 of the Interpretation Act.

(2) In addition to regulations under subsection (1), the
Lieutenant Governor in Council may make regulations as
follows:

(a) prescribing time limits not otherwise provided
for under this Act for things required or permitted
to be done under this Act, which time limits may
differ for different categories of projects, events or
circumstances;

(b) prescribing

(i) the fees for applications for certificates
under section 16 (1) or (6), or for
applications under section 19 to amend
certificates, and

(ii) the fees and charges to be paid in
respect of other matters connected with the
administration of this Act;

(c) prescribing information required for the
purposes of an application under section 16 for an
environmental assessment certificate;

(d) respecting the form and content of applications
for certificates;

(e) prescribing procedures for consulting persons
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and organizations under section 11 (2) (f) and (g),
including but not limited to the public, first nations,
government agencies and neighbouring
jurisdictions;

(f) prescribing general policy requirements to be
taken into account and reflected in an assessment;

(g) for the purposes of section 23,

(i) prescribing the procedures under which
(A) applications for approvals under
other enactments may be considered,
and
(B) the approvals may be issued
subject to conditions,

as part of, or in conjunction with, an
environmental assessment certificate issued
under this Act,

(ii) specifying the approvals under other
enactments that are eligible for concurrent
review,

(iii) specifying requirements to be followed
by the proponent in applying for concurrent
review of applications for approvals under
other enactments, and

(iv) prescribing duties of a ministry receiving
an application for an approval under another
enactment that is filed in compliance with
section 23, including the time limits within
which

(A) the ministry must inform the
proponent and the executive director of
its decision on the application, and
(B) if the ministry has decided to issue
the approval, the approval must be
issued;

(h) prescribing additional powers and duties of the
executive director;
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(i) for the purpose of section 51 (2), designating
particular persons, prescribing classes of persons,
designating particular projects and prescribing
classes of projects;

(j) defining a word or expression used but not
defined in this Act;

(k) providing that a provision of this Act, or of the
regulations, does not apply to or in respect of
reviewable projects, and prescribing circumstances
in which or conditions on which the provision is
made inapplicable under this paragraph.

(3) A regulation made under subsection (2) may

(a) be made applicable generally or to a specific
category of reviewable project,

(b) categorize reviewable projects for the purpose
of the regulation, and

(c) provide differently for different categories of
reviewable projects.

Transitional provisions

51  (1) This Act does not apply to any activity, construction,
operation, modification, dismantling or abandonment that,
immediately before this subsection comes into force,

(a) is substantially started, and

(b) is not a reviewable project under the
Environmental Assessment Act, R.S.B.C. 1996,
c. 119.

(2) This Act does not apply to any activity, construction,
operation, modification, dismantling or abandonment that, on
the date this subsection comes into force, has not been
substantially started and

(a) is the subject of a proposal that is being made
by a person who is designated by regulation or is
within a prescribed class of persons, or

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01
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(b) is the subject of a proposal and is a project
that is designated by regulation or is within a
prescribed class of projects.

(3) An assessment of a project must be continued and
disposed of under this Act as an application for an
environmental assessment certificate if, immediately before
this subsection comes into force, the project is a reviewable
project under the Environmental Assessment Act, R.S.B.C.
1996, c. 119, and a review of an application under section 7
of that Act is in progress.

(4) Subject to subsection (2), an assessment of a project
must be undertaken or continued and disposed of under this
Act if,

(a) immediately before this subsection comes into
force, the project

(i) is a type of project for which one or more
approvals under other enactments are
required,

(ii) is the subject of an existing proposal
made by a person who does not have all of
the required approvals under other
enactments, and

(iii) is not the subject of an application under
the Environmental Assessment Act, R.S.B.C.
1996, c. 119, and

(b) on the date this subsection comes into force,
the project is a reviewable project under this Act.

(5) The executive director may make an order

(a) specifying the step in the environmental
assessment process under this Act to which a
project described in subsection (3) or (4) must
proceed, or

(b) varying the review process to the extent
necessary to accommodate the review under this
Act of that project.

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01
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(6) The executive director must give reasons for an order
made under subsection (5) and may attach conditions to the
order.

(7) Records that before the coming into force of this
subsection were filed or submitted under the Environmental
Assessment Act, R.S.B.C. 1996, c. 119, may be accepted by
the executive director in full or partial fulfillment of the
requirements of this Act.

(8) Any certificate, order, approval or decision that,
immediately before the coming into force of this subsection,
is in effect under the Environmental Assessment Act, R.S.B.C.
1996, c. 119,

(a) is deemed to have been issued under this Act,
and

(b) subject to subsection (9), continues in force
until it expires or, under this Act, is suspended or
cancelled.

(9) An energy operation certificate or energy project
certificate under the Utilities Commission Act, S.B.C. 1980, c.
60, an order issued under section 19 (1) of that Act, a mine
development certificate or mine operation certificate under
the Mine Development Assessment Act, S.B.C. 1990, c. 55, or
an approval given as part of the major project review
process, if the certificate, order or approval is in effect
immediately before the coming into force of this subsection,
remains in effect, despite its term or expiry date, for the life
of the project in respect of which it was issued, unless it is
suspended or cancelled under this Act.

(10) During the 6 month period beginning on the date this
subsection comes into force, the executive director, with
respect to a certificate that remains in effect under
subsection (8), by order may remove or amend any condition
that requires the holder of the certificate, for the life of the
certificate, to seek the written consent of the minister before
materially altering the project that is the subject of the
certificate.

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01
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Consequential Amendments

[Note: See Table of Legislative Changes for the status of sections 52 to
58.]

Section(s)   Affected Act
52   Agricultural Land Reserve Act

53   Drinking Water Protection Act

54   Freedom of Information and Protection of Privacy Act

55   Local Government Act

56   Mineral Tenure Act

57   Nisga'a Final Agreement Act

Repeal

58  The Environmental Assessment Act, R.S.B.C. 1996, c. 119, is
repealed.

Commencement

59  This Act comes into force by regulation of the Lieutenant
Governor in Council.

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada
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Copyright (c) Queen's Printer,
Victoria, British Columbia, Canada

License
Disclaimer

This Act has "Not in Force" sections. See the Table of Legislative Changes.

INTERPRETATION ACT
[RSBC 1996] CHAPTER 238
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2 Application
3 Date of commencement
4 Time of commencement or repeal
5 Preliminary proceedings and staggered commencement
6 Effect of private Acts
7 Enactment always speaking
8 Enactment remedial
9 Title and preamble
10 Enacting clause
11 Reference aids and clarifications
12 Definitions and interpretation provisions
13 Application of expressions in enactments to regulations
14 Government bound by enactments; exception
15 Power of repeal and amendment
16 Proclamation
17 Corporate rights and powers
18 Majority and quorum
19 Powers to judges and court officers
20 Appointments of officers
21 Demise of Crown
22 Included powers
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27 Ancillary powers
28 Use of forms and words
29 Expressions defined

29.1 Definitions in relation to treaty first nations
29.2 Definitions in relation to Nisga'a Final Agreement
30 Metric expressions
31 Common names
32 Citation includes amendments
33 References in enactments
34 Amending enactment part of enactment amended
35 Repeal
36 Repeal and replacement
37 No implications from repeal, amendment, etc.
38 Notice by newspaper
39 Application of definitions in Supreme Court Act to other enactments
40 Definitions in Community Charter and Local Government Act apply to

other enactments
41 Powers to make regulations
42 Subdivisions of Act
43 Citation of Acts
44 Mutatis mutandis

Schedule

Definitions

1  In this Act, or in an enactment:

"Act" means an Act of the Legislature, whether referred
to as a statute, code or by any other name, and, when
referring to past legislation, includes an ordinance or
proclamation made before 1871, that has the force of
law;

"enact" includes to issue, make, establish or prescribe;

"enactment" means an Act or a regulation or a portion
of an Act or regulation;

"public officer" includes a person in the public service
of British Columbia;
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"regulation" means a regulation, order, rule, form, tariff
of costs or fees, proclamation, letters patent,
commission, warrant, bylaw or other instrument enacted

(a) in execution of a power conferred under an Act,
or

(b) by or under the authority of the Lieutenant
Governor in Council,

but does not include an order of a court made in the
course of an action or an order made by a public officer
or administrative tribunal in a dispute between 2 or more
persons;

"repeal" includes to revoke, cancel or rescind.

Application

2  (1) Every provision of this Act applies to every enactment,
whether enacted before or after the commencement of this
Act, unless a contrary intention appears in this Act or in the
enactment.

(2) The provisions of this Act apply to this Act.

(3) Nothing in this Act excludes the application to an
enactment of a rule of construction applicable to it and not
inconsistent with this Act.

Date of commencement

3  (1) In this section, "the date of assent" for an Act
reserved for the signification of the Governor General's
pleasure, means the date of the signification by the
Lieutenant Governor that the Governor General in Council
assented to the Act.

(2) The date of the commencement of an Act or of a portion
of it for which no other date of commencement is provided in
the Act is the date of assent to the Act.

(3) If an Act contains a provision that the Act or a portion of
it is to come into force on a day other than the date of assent
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to the Act or on proclamation or by regulation of the
Lieutenant Governor in Council, that provision and the title of
the Act are deemed to have come into force on the date of
assent to the Act.

(3.1) If an Act contains a provision to the effect that the Act,
or a portion of it, comes into force on a date that is earlier
than the date of assent, that Act or portion referred to in the
provision

(a) comes into force in accordance with the terms
of the provision, and

(b) on coming into force, is deemed to have come
into force on the earlier date referred to in the
provision and is retroactive to the extent
necessary to give it force and effect on and after
that earlier date.

(4) The date of assent or signification is part of the Act.

(5) Every regulation of a class that is exempted from the
application of the Regulations Act or to which that Act does
not apply and that is not expressed to come into force on a
particular day comes into force the day the regulation was
enacted.

Time of commencement or repeal

4  (1) An enactment must be construed as commencing at the
beginning of the day on which it comes into force.

(2) An enactment that is repealed and replaced ceases to
have effect at the time the new enactment commences.

(3) Any other enactment ceases to have effect at the end of
the day on which it expires or otherwise ceases to have
effect.

(4) An enactment that has expired or otherwise ceased to
have effect is deemed to be repealed for the purposes of this
Act.

Preliminary proceedings and staggered commencement

http://www.bclaws.ca/civix/document/id/complete/statreg/96402_01
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5  (1) If an enactment that is not in force contains provisions
conferring power to make regulations, or to do any other
thing, to make the enactment effective on its coming into
force, the power may be exercised before the enactment
comes into force, but the regulation or the thing done has no
effect until the enactment comes into force, except in so far
as is necessary to make the enactment effective on its
coming into force.

(2) If an enactment is to come into force or be repealed on
proclamation or by regulation of the Lieutenant Governor in
Council,

(a) the proclamation or regulation may apply to
the coming into force or repeal of any provision of
the enactment, and

(b) proclamations or regulations may be issued at
different times for different provisions of the
enactment.

Effect of private Acts

6  A provision in a private Act does not affect the rights of any
person, except only as referred to or mentioned in that Act.

Enactment always speaking

7  (1) Every enactment must be construed as always speaking.

(2) If a provision in an enactment is expressed in the present
tense, the provision applies to the circumstances as they
arise.

Enactment remedial

8  Every enactment must be construed as being remedial, and
must be given such fair, large and liberal construction and
interpretation as best ensures the attainment of its objects.

Title and preamble

9  The title and preamble of an enactment are part of it and are
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intended to assist in explaining its meaning and object.

Enacting clause

10  The enacting clause of an Act of the Legislature may be in
the following form: "Her Majesty, by and with the advice and
consent of the Legislative Assembly of the Province of British
Columbia, enacts as follows:".

Reference aids and clarifications

11  (1) In an enactment, a head note to a provision or a
reference after the end of a section or other division

(a) is not part of the enactment, and

(b) must be considered to have been added
editorially for convenience of reference only.

(2) In an enactment, if a reference to a provision of the
enactment or any other enactment is followed by italicized
text in square brackets that is or purports to be descriptive of
the subject matter of the provision, subsection (1) (a) and
(b) applies to the text in square brackets.

(3) The Lieutenant Governor in Council may make regulations
amending an enactment for the purpose of changing a
reference to a specific minister or ministry in a provision of
the enactment to the minister or ministry, as applicable,
currently assigned responsibility in relation to the matter.

Definitions and interpretation provisions

12  Definitions or interpretation provisions in an enactment,
unless the contrary intention appears in the enactment, apply
to the whole enactment including the section containing a
definition or interpretation provision.

Application of expressions in enactments to regulations

13  An expression used in a regulation has the same meaning as
in the enactment authorizing the regulation.
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Government bound by enactments; exception

14  (1) Unless it specifically provides otherwise, an enactment is
binding on the government.

(2) Despite subsection (1), an enactment that would bind or
affect the government in the use or development of land, or
in the planning, construction, alteration, servicing,
maintenance or use of improvements, as defined in the
Assessment Act, does not bind or affect the government.

Power of repeal and amendment

15  (1) Every Act must be construed as to reserve to the
Legislature the power of repealing or amending it, and of
revoking, restricting or modifying a power, privilege or
advantage that it vests in or grants to any person.

(2) An Act may be amended or repealed by an Act passed in
the same session of the Legislature.

Proclamation

16  (1) In a proclamation, it is not necessary to mention that it
is issued under an order of the Lieutenant Governor in
Council.

(2) If a proclamation is authorized, the proclamation may be
dated the day its issue was authorized, and, despite the
Regulations Act, the day on which it so purports to have been
issued is deemed to be the day on which the proclamation
takes effect.

(3) If an enactment is expressed to come into force on
proclamation, judicial notice must be taken of the issue of the
proclamation without being specially pleaded.

Corporate rights and powers

17  (1) A corporation has perpetual succession and may do the
following:

(a) sue and be sued in its corporate name;

http://www.bclaws.ca/civix/document/id/complete/statreg/96020_01
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(b) contract and be contracted with in its corporate
name;

(c) have a common seal and may alter or change
it;

(d) acquire and dispose of property other than land
for its purposes;

(e) regulate its own procedure and business;

(f) in the case of a corporation with a name
consisting of an English and a French form or a
combined English and French form, use either the
English or French form of its name or both forms
and show on its seal both the English and French
forms of its name or have 2 seals, one showing the
English and the other showing the French form of
its name.

(2) A majority of the members of the corporation may bind
the others and the corporation by their acts.

(3) Individual members of a corporation established by an
enactment who do not contravene the enactment are exempt
from personal liability for the corporation's debts, obligations
or acts.

Majority and quorum

18  (1) If in an enactment an act or thing is required or
authorized to be done by more than 2 persons, a majority of
them may do it.

(2) If an enactment establishes a board, commission or other
body consisting of 3 or more members, in this subsection
called the "association", the following rules apply:

(a) if the number of members of the association
provided for by the enactment is a fixed number,
at least 1/2 of that number of members constitutes
a quorum at a meeting of the association;

(b) if the number of members of the association
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provided for by the enactment is not a fixed
number, at least 1/2 of the number of members in
office constitutes a quorum at a meeting of the
association, as long as the number of members is
within the maximum or minimum number, if any,
authorized by the enactment;

(c) an act or thing done by a majority of the
members of the association present at a meeting,
if the members present constitute a quorum, is
deemed to have been done by the association;

(d) a vacancy in the membership of the
association does not invalidate the constitution of
the association or impair the right of the members
in office to act, if the number of members in office
is not less than a quorum.

Powers to judges and court officers

19  (1) If by an enactment judicial or quasi judicial powers are
given to a judge or officer of a court, the judge or officer in
exercising the powers does so in his or her official capacity
and representing the court.

(2) Without restricting subsection (1), if under an enactment
an appeal is given from a person, board, commission or other
body to a court or judge, an appeal lies from the decision of
the court or judge as in the case of any other proceeding in
that court or in the court of which the judge is a member.

Appointments of officers

20  (1) An authority under an enactment to appoint a public
officer is authority to appoint during pleasure.

(2) If a person is appointed under an enactment to an office
effective on a specified day, the appointment is effective
immediately on the commencement of that day.

(3) If the appointment of the person is terminated effective
on a specified day, the termination is effective immediately
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on the commencement of that day.

Demise of Crown

21  On a demise of the Crown, it is not necessary to renew a
commission or appointment by which a person in British
Columbia held or exercised their office or profession during
the previous reign, but all persons who held or exercised an
office or profession under the late Sovereign continue in the
exercise of the duties and functions of their respective offices
and professions as fully as if newly appointed by commission
or appointment from the Sovereign for the time being from
the date of his or her accession, and it is not necessary for
those persons to take an oath of allegiance to the new
Sovereign.

Included powers

22  Words in an enactment authorizing the appointment of a
public officer include power to do the following:

(a) set his or her term of office;

(b) terminate his or her appointment or remove or
suspend the public officer;

(c) reappoint or reinstate the public officer;

(d) set the public officer's remuneration and vary
or terminate it;

(e) appoint another in his or her place or to act in
his or her place;

(f) appoint a person as the public officer's deputy.

Powers to act for ministers, deputy ministers and public officers

23  (1) Words in an enactment directing or empowering a
minister of the government to do something, or otherwise
applying to the minister by his or her name of office, include a
minister designated to act in the office and the deputy or
associate deputy of the minister.
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(2) If a deputy minister is absent or unable to act, an
assistant deputy minister, or some other official authorized
by the minister, has the powers and must perform the duties
of the deputy minister.

(3) Words in an enactment directing or empowering a public
officer to do something, or otherwise applying to the public
officer by his or her name of office, include a person acting
for the public officer or appointed to act in the office and the
deputy of the public officer.

(4) This section applies whether or not the office of a minister
or public officer is vacant.

(5) Subsection (1) does not authorize a deputy or an
associate deputy of a minister to exercise an authority
conferred on the minister to enact a regulation as defined in
the Regulations Act.

Documentary evidence

24  If an enactment provides that a document is evidence or
proof of a fact, unless the context indicates that the
document is conclusive evidence, the document is admissible
in evidence in any proceeding, and the fact is deemed to be
established in the absence of any evidence to the contrary.

Calculation of time or age

25  (1) This section applies to an enactment and to a deed,
conveyance or other legal instrument unless specifically
provided otherwise in the deed, conveyance or other legal
instrument.

(2) If the time for doing an act falls or expires on a holiday,
the time is extended to the next day that is not a holiday.

(3) If the time for doing an act in a business office falls or
expires on a day when the office is not open during regular
business hours, the time is extended to the next day that the
office is open.

(4) In the calculation of time expressed as clear days, weeks,

http://www.bclaws.ca/civix/document/id/complete/statreg/96402_01
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months or years, or as "at least" or "not less than" a number
of days, weeks, months or years, the first and last days must
be excluded.

(5) In the calculation of time not referred to in subsection
(4), the first day must be excluded and the last day included.

(6) If, under this section, the calculation of time ends on a
day in a month that has no date corresponding to the first
day of the period of time, the time ends on the last day of
that month.

(7) A specified time of day is a reference to Pacific Standard
time, or 8 hours behind Greenwich mean time, unless
Daylight Saving time is being used or observed on that day.

(8) A person reaches a particular age expressed in years at
the start of the relevant anniversary of his or her date of
birth.

Daylight Saving time

26  The Lieutenant Governor in Council may make regulations

(a) prescribing a period in each year, known as
Daylight Saving time, in which the time, for general
purposes in British Columbia, is 7 hours behind
Greenwich mean time, and

(b) varying the reckoning of Pacific Standard time.

Ancillary powers

27  (1) If in an enactment anything is required or authorized to
be done by or before a judge, justice, coroner or public
officer, it must be done by or before one whose jurisdiction or
powers extend to the place where the thing is to be done.

(2) If in an enactment power is given to a person to do or
enforce the doing of an act or thing, all the powers that are
necessary to enable the person to do or enforce the doing of
the act or thing are also deemed to be given.

(3) If in an enactment a power is conferred or a duty
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imposed, the power may be exercised and the duty must be
performed from time to time as occasion requires.

(4) If in an enactment a power is conferred to make
regulations, the power includes a power exercisable in the
same manner, and subject to the same consent and
conditions, if any, to repeal or amend the regulations and
make others.

(5) If in an enactment the doing of an authorized act is
dependent on an act of the Lieutenant Governor in Council or
of a public officer, the Lieutenant Governor in Council or
public officer has the power to do that other act or thing.

(6) Power given to a person in an enactment to enter into an
agreement includes the power for the person with whom the
agreement is to be made to enter into the agreement and to
carry out its terms, subject to conditions that apply to that
person in the exercise of the power.

(7) If in an enactment power is given to a person to inspect
or to require the production of records, the power includes
the power to make copies or extracts of the records.

Use of forms and words

28  (1) If a form is prescribed under an enactment, deviations
from it not affecting the substance or calculated to mislead,
do not invalidate the form used.

(2) Gender specific terms include both genders and include
corporations.

(3) In an enactment words in the singular include the plural,
and words in the plural include the singular.

(4) If a word or expression is defined in an enactment, other
parts of speech and grammatical forms of the same word or
expression have corresponding meanings.

Expressions defined

29  In an enactment:
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"acquire" means to obtain by any method and includes
accept, receive, purchase, be vested with, lease, take
possession, control or occupation of, and agree to do any
of those things, but does not include expropriate;

"affidavit" or "oath" includes an affirmation, a
statutory declaration, or a solemn declaration made
under the Evidence Act, or under the Canada Evidence
Act; and the word "swear" includes solemnly declare or
affirm;

"bank" or "chartered bank" means a bank to which the
Bank Act (Canada) applies;

"barrister" or "solicitor" or "barrister and solicitor"
means a practising lawyer as defined in section 1 (1) of
the Legal Profession Act;

"British Columbia land surveyor" means a person
entitled to practise as a land surveyor under the Land
Surveyors Act;

["calendar year", see "year"]

["Canada", see "government of Canada"]

"Cascade Mountains" means the line described in the
Schedule to this Act;

["chartered bank", see "bank"]

["civil engineer", see "professional engineer"]

"commencement", with reference to an enactment,
means the date on which the enactment comes into
force;

"commercial paper" includes a bill of exchange,
cheque, promissory note, negotiable instrument,
conditional sale agreement, lien note, hire purchase
agreement, chattel mortgage, bill of lading, bill of sale,
warehouse receipt, guarantee, instrument of assignment,
things in action and any document of title that passes
ownership or possession and on which credit can be

http://www.bclaws.ca/civix/document/id/complete/statreg/96124_01
http://laws-lois.justice.gc.ca/eng/acts/C-5/
http://laws-lois.justice.gc.ca/eng/acts/B-1.01/index.html
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raised;

"consolidated revenue fund", "consolidated
revenue" or "consolidated revenue fund of the
Province" means the consolidated revenue fund of
British Columbia;

"corporation" means an incorporated association,
company, society, municipality or other incorporated
body, where and however incorporated, and includes a
corporation sole other than Her Majesty or the
Lieutenant Governor;

"correctional centre" means a correctional centre
under the Correction Act;

"county" means a county constituted and defined in the
County Boundary Act;

"Court of Appeal" means the court continued by the
Court of Appeal Act;

"credit union" means a credit union or extraprovincial
credit union authorized to carry on business under the
Financial Institutions Act;

" Criminal Code " means the Criminal Code (Canada);

["Crown, the", see "Her Majesty"]

"deliver", with reference to a notice or other document,
includes mail to or leave with a person, or deposit in a
person's mail box or receptacle at the person's residence
or place of business;

"Deputy Provincial Secretary" includes the Deputy
Provincial Secretary and Deputy Minister of Government
Services;

"dispose" means to transfer by any method and
includes assign, give, sell, grant, charge, convey,
bequeath, devise, lease, divest, release and agree to do
any of those things;

http://www.bclaws.ca/civix/document/id/complete/statreg/04046_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96075_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96077_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96141_00
http://laws-lois.justice.gc.ca/eng/acts/C-46/index.html
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"electoral district" means an electoral district referred
to in section 18 of the Constitution Act;

"Executive Council" means the Executive Council
appointed under the Constitution Act;

"Gazette" means The British Columbia Gazette
published under the Queen's Printer Act;

"government" or "government of British Columbia"
means Her Majesty in right of British Columbia;

"government agent" means a person appointed under
the Public Service Act as a government agent;

"government of Canada" or "Canada" means Her
Majesty in right of Canada or Canada, as the context
requires;

"Governor", "Governor of Canada" or "Governor
General" means the Governor General of Canada and
includes the Administrator of Canada;

"Governor in Council" or "Governor General in
Council" means the Governor General acting by and with
the advice of, or by and with the advice and consent of,
or in conjunction with, the Queen's Privy Council for
Canada;

"Great Seal" means the Great Seal of the Province;

"herein" used in a section or part of an enactment must
be construed as referring to the whole enactment and
not to that section or part only;

"Her Majesty", "His Majesty", "the Queen", "the
King", "the Crown" or "the Sovereign" means the
Sovereign of the United Kingdom, Canada, and Her other
realms and territories, and Head of the Commonwealth;

"holiday" includes

(a) Sunday, Christmas Day, Good Friday and
Easter Monday,

http://www.bclaws.ca/civix/document/id/complete/statreg/96066_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96066_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96394_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96385_01
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(b) Canada Day, Victoria Day, British Columbia
Day, Labour Day, Remembrance Day, Family Day
and New Year's Day,

(c) December 26, and

(d) a day set by the Parliament of Canada or by
the Legislature, or appointed by proclamation of
the Governor General or the Lieutenant Governor,
to be observed as a day of general prayer or
mourning, a day of public rejoicing or thanksgiving,
a day for celebrating the birthday of the reigning
Sovereign, or as a public holiday;

"insurance company" means

(a) an insurance company, or

(b) an extraprovincial insurance corporation

authorized to carry on insurance business under the
Financial Institutions Act;

"judicial district" means a judicial district defined in the
Supreme Court Act;

"justice" means a justice of the peace and includes a
judicial justice or a judge of the Provincial Court;

["King, the", see "Her Majesty"]

"land" includes any interest in land, including any right,
title or estate in it of any tenure, with all buildings and
houses, unless there are words to exclude buildings and
houses, or to restrict the meaning;

"land title legislation", prior to October 31, 1979
means the Land Registry Act and after October 30, 1979
means the Land Title Act;

"lawyer" means a practising lawyer as defined in
section 1 (1) of the Legal Profession Act;

"Legislative Assembly" means the Legislative
Assembly of British Columbia constituted under the

http://www.bclaws.ca/civix/document/id/complete/statreg/96141_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96443_01
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Constitution Act;

"Legislature" means the Lieutenant Governor acting by
and with the advice and consent of the Legislative
Assembly;

"Lieutenant Governor" means the Lieutenant Governor
of British Columbia and includes the Administrator of
British Columbia;

"Lieutenant Governor in Council" means the
Lieutenant Governor acting by and with the advice of, or
by and with the advice and consent of, or in conjunction
with, the Executive Council;

"mail" refers to the deposit of the matter to which the
context applies in the Canada Post Office at any place in
Canada, postage prepaid, for transmission by post, and
includes deliver;

"may" is to be construed as permissive and
empowering;

"medical practitioner" means a registrant of the
College of Physicians and Surgeons of British Columbia
entitled under the Health Professions Act to practise
medicine and to use the title "medical practitioner";

"mentally disordered person", "mentally
incompetent person", "mentally ill person", or
"person with a mental disorder" means a person with
a mental disorder as defined in section 1 of the Mental
Health Act;

["mining engineer", see "professional engineer"]

"minister" means that member of the Executive Council
charged by order of the Lieutenant Governor in Council
with the administration of the enactment;

"minor" means a person under the age of majority;

"month" means a period calculated from a day in one
month to a day numerically corresponding to that day in

http://www.bclaws.ca/civix/document/id/complete/statreg/96066_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96183_01
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the following month, less one day;

"municipality" means, as applicable,

(a) the corporation into which the residents of an
area are incorporated as a municipality under the
Local Government Act, the Vancouver Charter or
any other Act, or

(b) the geographic area of the municipal
corporation;

"must" is to be construed as imperative;

"newspaper", in a provision requiring publication in a
newspaper, means a printed publication in sheet form,
intended for general circulation, published regularly at
intervals of not longer than a week, consisting in great
part of news of current events of general interest;

"now" must be construed as referring to the time of
commencement of the enactment containing the word;

"nurse practitioner" means a person who is authorized
under the bylaws of the College of Registered Nurses of
British Columbia to practise nursing as a nurse
practitioner and to use the title "nurse practitioner";

["oath", see "affidavit"]

"obligation" includes a duty and a liability;

"peace officer" includes

(a) a mayor, sheriff and sheriff's officer,

(b) a warden, correctional officer, and any other
officer or permanent employee of a penitentiary,
prison, correctional centre or youth custody centre,
and

(c) a police officer, police constable, constable or
other person employed for the preservation and
maintenance of the public peace;

"person" includes a corporation, partnership or party,

http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
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and the personal or other legal representatives of a
person to whom the context can apply according to law;

"personal representative" includes an executor of a
will and an administrator with or without will annexed of
an estate, and, if a personal representative is also a
trustee of part or all of the estate, includes the personal
representative and trustee;

"prescribed" means prescribed by regulation;

"proclamation" means a proclamation of the Lieutenant
Governor under the Great Seal issued under an order of
the Lieutenant Governor in Council;

"professional engineer", "civil engineer" or "mining
engineer" or words implying recognition of any person
as a professional engineer or member of the engineering
profession means a person registered or licensed under
the Engineers and Geoscientists Act;

"property" includes any right, title, interest, estate or
claim to or in property;

"Province" means the Province of British Columbia or
Her Majesty in right of British Columbia as the context
requires;

"province", when used as meaning a part of Canada,
includes the Northwest Territories, Yukon and Nunavut;

"Provincial Court" means the Provincial Court of British
Columbia;

"Provincial Treasurer" or "Treasurer" means the
Minister of Finance and includes the Deputy Minister of
Finance;

"Provincial Treasury" or "Treasury" means the
Ministry of Finance constituted under the Financial
Administration Act;

["Queen, the", see "Her Majesty"]

http://www.bclaws.ca/civix/document/id/complete/statreg/96116_01
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"Railway Belt" means the land on the mainland of
British Columbia expressed to be granted to Canada by
section 2 of chapter 14 of the Statutes of British
Columbia, 1884;

"record" includes books, documents, maps, drawings,
photographs, letters, vouchers, papers and any other
thing on which information is recorded or stored by any
means whether graphic, electronic, mechanical or
otherwise;

"regional district" means a regional district as defined
in the Local Government Act;

"registered mail" includes certified mail;

"registrar" of a court includes the clerk of the court;

"Registrar of Companies" means the person appointed
to that office under the Business Corporations Act;

"Registrar of Titles" or "registrar" means the
registrar of a land title district appointed to that office
under the Land Title Act;

"right" includes a power, authority, privilege and
licence;

"Rules of Court", when used in relation to a court,
means rules made under

(a) the Court Rules Act, or

(b) any other enactment that empowers the
making of rules governing practice and procedure
in that court;

"rural area" means territory that is not in a
municipality;

"savings institution" means

(a) a bank,

(b) a credit union,

http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
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(c) an extraprovincial trust corporation authorized
to carry on deposit business under the Financial
Institutions Act, or

(d) a corporation that is a subsidiary of a bank and
is a loan company to which the Trust and Loan
Companies Act (Canada) applies;

(e) [Repealed 20042321.]

"school district" means a school district as defined in
the School Act;

"security" includes a security as defined in the
Securities Act; [see also "sureties"]

"shall" is to be construed as imperative;

["solicitor", see "barrister"]

["Sovereign, the", see "Her Majesty"]

"Supreme Court" means the Supreme Court of British
Columbia;

"sureties" means sufficient sureties, and "security"
means sufficient security, and one person is sufficient for
either unless otherwise expressly required;

"Surveyor General" or "Surveyor General of British
Columbia" means the Surveyor General appointed under
the Land Title and Survey Authority Act;

["swear", see "affidavit"]

["Treasurer", see "Provincial Treasurer"]

["Treasury", see "Provincial Treasury"]

"trust company" means

(a) a trust company authorized under the Financial
Institutions Act to carry on trust business, or

(b) an extraprovincial trust corporation authorized
under the Financial Institutions Act to carry on
trust business, deposit business or both;
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"will" means a will as defined in the Wills, Estates and
Succession Act;

"words" includes figures, punctuation marks, and
typographical, monetary and mathematical symbols;

"writing", "written", or a term of similar import
includes words printed, typewritten, painted, engraved,
lithographed, photographed or represented or reproduced
by any mode of representing or reproducing words in
visible form;

"year" means any period of 12 consecutive months; but
a reference to a "calendar year" means a period of 12
consecutive months beginning on January 1, and a
reference by number to a dominical year means a period
of 12 consecutive months beginning on January 1 of that
dominical year;

"youth custody centre" means a youth custody centre
as defined in the Youth Justice Act.

Definitions in relation to treaty first nations

29.1  (1) Insofar as they can be applied, the following definitions
apply in all enactments relating to treaty first nation matters:

"final agreement", except in references to the Nisga'a
Final Agreement, means a treaty and land claims
agreement within the meaning of sections 25 and 35 of
the Constitution Act, 1982

(a) among a first nation, the Province and Canada,
and

(b) negotiated by those parties in a process
facilitated by the British Columbia Treaty
Commission referred to in section 3 of the Treaty
Commission Act,

which agreement is in effect, and, in relation to a specific
treaty first nation, means the final agreement to which
the treaty first nation is a party;

http://www.bclaws.ca/civix/document/id/complete/statreg/09013_01
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"settlement legislation" means an Act of the Province
ratifying and giving the force of law to an agreement
that, on coming into effect, will be a final agreement;

"tax treatment agreement" means a tax treatment
agreement as defined in any settlement legislation;

"treaty first nation", as the context requires, means

(a) a first nation that is a party to a final
agreement, or

(b) the government, as constituted under the final
agreement and constitution, of such a first nation;

"treaty first nation child" means

(a) a treaty first nation constituent who has not
reached the age of majority, or

(b) a treaty first nation member who has not
reached the age of majority;

"treaty first nation constituent", in relation to a
treaty first nation, means an individual who is a citizen of
the treaty first nation under the laws of the treaty first
nation;

"treaty first nation member", in relation to a treaty
first nation, means an individual who is enrolled under
the final agreement of the treaty first nation;

"treaty lands", in relation to a treaty first nation, has
the prescribed meaning.

(2) [Repealed 20111142.]

(3) The Lieutenant Governor in Council may make
regulations, consistent with the final agreement of a treaty
first nation, defining "treaty lands" for a treaty first nation.

(4) A regulation under subsection (3) may define treaty lands
by reference to provisions of a final agreement that permit
additions to or subtractions from the treaty lands on the
occurrence of events that are specified in those provisions
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and have not occurred as of the date the regulation is made.

Definitions in relation to Nisga'a Final Agreement

29.2  (1) In an enactment, "Nisga'a child", "Nisga'a citizen",
"Nisga'a Government", "Nisga'a Lands", "Nisga'a laws",
"Nisga'a Lisims Government", "Nisga'a Nation",
"Nisga'a Village" and "Nisga'a Village Government"
have the same meaning as in the Definitions Chapter of the
Nisga'a Final Agreement.

(2) In an enactment, "Nisga'a Final Agreement" has the
same meaning as in the Nisga'a Final Agreement Act.

Metric expressions

30  In an enactment, metric expressions and symbols have the
meaning given to them in the Weights and Measures Act
(Canada) and if not mentioned there, have the meaning given
to them in the International System of Units established by
the General Conference of Weights and Measures.

Common names

31  In an enactment, the name commonly applied to a country,
place, body, corporation, society, officer, functionary, person,
party or thing means the country, place, body, corporation,
society, officer, functionary, person, party or thing to which
the name is commonly applied, although the name is not the
formal or extended designation of it.

Citation includes amendments

32  In an enactment a reference to another enactment of the
Province or of Canada is a reference to the other enactment
as amended, whether amended before or after the
commencement of the enactment in which the reference
occurs.

References in enactments

33  (1) A reference in an enactment to a series of numbers or

http://laws-lois.justice.gc.ca/eng/acts/W-6/index.html
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letters by the first and last numbers or letters of the series
includes the number or letter first and last mentioned.

(2) A reference in an enactment to a Part, division, section,
schedule, appendix, or form is a reference to a Part, division,
section, schedule, appendix or form of the enactment in
which the reference occurs.

(3) A reference in an enactment to a subsection, paragraph,
subparagraph or clause is a reference to a subsection,
paragraph, subparagraph or clause of the section, subsection,
paragraph or subparagraph in which the reference occurs.

(4) A reference in an enactment to regulations is a reference
to regulations made under the enactment in which the
reference occurs.

(5) A reference in an enactment by number or letter to a
section, subsection, paragraph, subparagraph, clause or other
division or line of another enactment must be construed as a
reference to the division or line of the other enactment as
printed under the Queen's Printer Act.

(6) If an enactment refers to a matter "under" a named or
unnamed Act, an Act in that reference includes regulations
enacted under the authority of that Act.

Amending enactment part of enactment amended

34  An amending enactment must be construed as part of the
enactment that it amends.

Repeal

35  (1) If all or part of an enactment is repealed, the repeal does
not

(a) revive an enactment or thing not in force or
existing immediately before the time when the
repeal takes effect,

(b) affect the previous operation of the enactment
so repealed or anything done or suffered under it,
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(c) affect a right or obligation acquired, accrued,
accruing or incurred under the enactment so
repealed,

(d) subject to section 36 (1) (d), affect an offence
committed against or a contravention of the
repealed enactment, or a penalty, forfeiture or
punishment incurred under it, or

(e) affect an investigation, proceeding or remedy
for the right, obligation, penalty, forfeiture or
punishment.

(2) Subject to section 36 (1), an investigation, proceeding or
remedy described in subsection (1) (e) may be instituted,
continued or enforced and the penalty, forfeiture or
punishment imposed as if the enactment had not been
repealed.

Repeal and replacement

36  (1) If an enactment (the "former enactment") is repealed
and another enactment (the "new enactment") is substituted
for it,

(a) every person acting under the former
enactment must continue to act as if appointed or
elected under the new enactment until another is
appointed or elected in his or her place,

(b) every proceeding commenced under the former
enactment must be continued under and in
conformity with the new enactment so far as it
may be done consistently with the new enactment,

(c) the procedure established by the new
enactment must be followed as far as it can be
adapted in the recovery or enforcement of
penalties and forfeitures incurred under the former
enactment, in the enforcement of rights existing or
accruing under the former enactment, and in a
proceeding relating to matters that happened
before the repeal,
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(d) when a penalty, forfeiture or punishment is
reduced or mitigated by the new enactment, the
penalty, forfeiture or punishment if imposed or
adjusted after the repeal must be reduced or
mitigated accordingly,

(e) all regulations made under the former
enactment remain in force and are deemed to have
been made under the new enactment, in so far as
they are not inconsistent with the new enactment,
until they are repealed or others are made in their
place, and

(f) a reference in an unrepealed enactment to the
former enactment must, for a subsequent
transaction, matter or thing, be construed as a
reference to the provision of the new enactment
relating to the same subject matter, but if there is
no provision in the new enactment relating to the
same subject matter, the former enactment must
be construed as being unrepealed so far as is
necessary to give effect to the unrepealed
enactment.

(2) If all or part of an enactment of any other province of
Canada or of Canada is repealed and another provision is
substituted by way of amendment, revision or consolidation,
a reference in an enactment of the Province to the repealed
enactment must, for a subsequent transaction, matter or
thing, be construed to be a reference to the provision of the
substituted enactment relating to the same subject matter.

No implications from repeal, amendment, etc.

37  (1) The repeal of all or part of an enactment, or the repeal of
an enactment and the substitution for it of another
enactment, or the amendment of an enactment must not be
construed to be or to involve either a declaration that the
enactment was or was considered by the Legislature or other
body or person who enacted it to have been previously in
force, or a declaration about the previous state of the law.
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(2) The amendment of an enactment must not be construed
to be or to involve a declaration that the law under the
enactment prior to the amendment was or was considered by
the Legislature or other body or person who enacted it to
have been different from the law under the enactment as
amended.

(3) An amendment, consolidation, reenactment or revision
of an enactment must not be construed to be or to involve an
adoption of the construction that has by judicial decision or
otherwise been placed on the language used in the
enactment or on similar language.

Notice by newspaper

38  If an enactment provides that notice must or may be given
by publication in a newspaper published in a particular
municipality, district, county, jurisdiction or other place, the
provision must be construed to mean that the notice may be
sufficiently given, if no newspaper is published at the time
when the notice is to be given in the particular place, by
publishing or advertising the notice in a newspaper published
in British Columbia, nearest to the place mentioned.

Application of definitions in Supreme Court Act to other
enactments

39  The definitions section of the Supreme Court Act, so far as
the terms defined can be applied, extends to all enactments
relating to legal proceedings.

Definitions in Community Charter and Local Government Act apply
to other enactments

40  (1) So far as the terms defined can be applied, the
definitions established by or applicable under the following
apply to all enactments relating to municipal and regional
district matters:

(a) the Schedule to the Community Charter,

(b) section 1 of the Schedule to the Local
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Government Act.

(2) As an exception, subsection (1) does not apply in relation
to the definition of "municipality" in the Community Charter.

Powers to make regulations

41  (1) If an enactment provides that the Lieutenant Governor in
Council or any other person may make regulations, the
enactment must be construed as empowering the Lieutenant
Governor in Council or that other person, for the purpose of
carrying out the enactment according to its intent, to

(a) make regulations as are considered necessary
and advisable, are ancillary to it, and are not
inconsistent with it,

(b) provide for administrative and procedural
matters for which no express, or only partial,
provision has been made,

(c) limit the application of a regulation in time or
place or both,

(d) prescribe the amount of a fee authorized by
the enactment,

(e) provide, for a regulation made by or with the
approval of the Lieutenant Governor in Council,
that its contravention constitutes an offence, and

(f) provide that a person who is guilty of an
offence created under paragraph (e) is liable to a
penalty not greater than the penalties provided in
the Offence Act.

(2) A regulation made under the authority of an enactment
has the force of law.

Subdivisions of Act

42  (1) A section is divided into subdivisions known in
descending order as subsections, paragraphs, subparagraphs
and clauses.

http://www.bclaws.ca/civix/document/id/complete/statreg/96323_00
http://www.bclaws.ca/civix/document/id/complete/statreg/03026_00
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(2) In an enactment enacted before July 1, 1974

(a) a reference to a clause is deemed to be a
reference to a paragraph,

(b) a reference to a paragraph is deemed to be a
reference to a subparagraph, and

(c) a reference to a subparagraph is deemed to be
a reference to a clause.

Citation of Acts

43  An Act may be cited as follows:

(a) by reference to its chapter number in the
volume of Acts for the year or regnal year in which
it was enacted;

(b) by reference to its title, with or without
reference to its chapter number;

(c) in the case of an Act that is a revised statute
included in a general revision, by reference to its
chapter number in the Revised Statutes of British
Columbia;

(d) in the case of an Act that is a limited revision,
by reference to its chapter number in the volume
of Acts for the year or regnal year in which it was
enacted and as a Revised Statute of British
Columbia for that year.

Mutatis mutandis

44  If an enactment provides that another enactment applies, it
applies with the necessary changes and so far as it is
applicable.

Schedule

Commencing at Boundary Point No. 7 (formerly known as Point "D"),
being a monument set by survey upon the ground on the International
Boundary between Canada and Alaska; thence in a straight line to the
nearest point on the westerly boundary of the watershed of Bear River;
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thence northerly along said westerly boundary to the point of junction
thereof with the westerly boundary of the watershed of Nass River;
thence northerly, easterly and southerly along the westerly boundary of
the watershed of Nass River to the point thereon which lies due West of
the northwest corner of Lot 1704, Cassiar Land District; thence East to
said corner; thence easterly along the northerly boundary of said lot to
the most westerly northwest corner of former Aiyansh (Kitladamas)
Indian Reserve No. 1; thence southerly along the westerly boundary of
former Aiyansh (Kitladamas) Indian Reserve No. 1 to the most southerly
corner thereof, being a point on the right bank of Nass River; thence due
South to intersect the left bank of said river; thence easterly along the
left bank of Nass River to the northwest corner of Lot 4827, Cassiar Land
District; thence southerly along the westerly boundary of Lot 4827 to
the southwest corner thereof; thence due South to the westerly
boundary of the watershed of Tseax River; thence in a general southerly
direction along said westerly boundary and continuing in a general
southerly and easterly direction along the westerly and southerly
boundaries of the watershed of Kitsumkalum River to the southerly
boundary of the watershed of Alice Creek, a tributary of said
Kitsumkalum River; thence easterly along said southerly boundary to
the point thereon which lies due West of the northwest corner of Lot
1410, Range 5, Coast Land District; thence East to said corner; thence
southerly and easterly along the westerly and southerly boundaries of
said lot to the southeast corner thereof; thence southerly along the
westerly boundary of Lot 1409 to the southwest corner thereof; thence
easterly along the southerly boundary of said lot to the point thereon
which lies due North of the more northerly northeast corner of Lot 701;
thence South to said corner; thence southerly along the easterly
boundary of said lot to the reentrant angle thereof; thence easterly
along the northerly boundary of said lot produced to the westerly
boundary of Kitsumkaylum Indian Reserve No. 1; thence southerly along
said boundary of said Indian reserve produced to the middle line of
Skeena River; thence southwesterly along said middle line to a point
due West of the left bank of Hellsgate Slough; thence East to said left
bank and continuing easterly along the left bank of Hellsgate Slough and
that of Skeena River to the northwest corner of Lot 373; thence easterly
and southerly along the northerly and easterly boundaries of said lot to
the southeast corner thereof; thence easterly along the northerly
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boundaries of Lots 1429 and 1051 to the northeast corner of Lot 1051 —
all the abovementioned lots, beginning with Lot 1410, being in Range 5,
Coast Land District; thence due East to the southwesterly boundary of
the watershed of Zymoetz River; thence in a general southeasterly
direction along said southwesterly boundary and the easterly boundaries
of the watersheds of Kitimat, Kildala, Kemano, Tsaytis, Kitlope and
Kimsquit Rivers to the northerly boundary of the watershed of Dean
River; thence easterly along said northerly boundary to the easterly
boundary of the watershed of Sakumtha River; thence southerly along
said easterly boundary and that of the watershed of Bernhardt Creek to
the southerly boundary of the watershed of the streams flowing into
Sigutlat Lake; thence easterly along said southerly boundary to the
point thereon which lies due North of the northerly extremity of the
westerly boundary of the watershed of Takia River; thence South to said
northerly extremity; thence southerly along said watershed boundary to
the southerly boundary of the watershed of Dean River; thence in a
general southeasterly direction along said southerly boundary and the
northerly boundary of the watershed of Klinaklini River to the easterly
boundary of this said watershed; thence southeasterly along said
easterly boundary and the northerly boundary of the watershed of
Homathko River to the point thereon which lies due North of the
northeast corner of Lot 333, Range 2, Coast Land District; thence South
to said corner; thence southerly along the easterly boundaries of said
Lot 333 and Lot 334 of said Range 2 to the southeast corner of Lot 334;
thence westerly along the southerly boundary of said lot to the
southwest corner thereof; thence due South to the westerly boundary of
the watershed of Chilko River; thence southerly and southeasterly along
said boundary and the southwesterly boundary of the watershed of
Bridge River to the northerly boundary of the watershed of Birkenhead
River; thence easterly and southerly along the northerly and easterly
boundaries of the watershed of Birkenhead River to a point due North of
the northeast corner of Lot 742, Lillooet District; thence South to the
said northeast corner; thence southerly along the easterly boundary of
Lot 742 to the southeast corner thereof; thence due South to the
northerly boundary of Lot 969, Lillooet District; thence southeasterly,
southerly, and westerly along the northerly, easterly and southerly
boundaries of said lot to the intersection of said southerly boundary with
the easterly boundary of the watershed of the Birkenhead River; thence
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southwesterly along said boundary to its intersection with the northerly
boundary of Lot 1251, Lillooet Land District; thence westerly, southerly
and easterly along the northerly, westerly and southerly boundaries of
said lot to the southwest corner of Lot 5146; thence due South to the
easterly boundary of the watershed of Birkenhead River; thence
southeasterly along said boundary and the easterly boundary of the
watershed of Lillooet Lake, Lillooet River, and Harrison Lake to the
easterly boundary of the watershed of Garnet Creek; thence southerly
along said boundary and the westerly and southerly boundaries of the
watershed of American Creek to its intersection with the westerly
boundary of Township 5, Range 26, West of the sixth meridian; thence
southerly along said boundary and the westerly boundaries of Townships
4 and 3, Range 26, West of the sixth meridian, to the southwest corner
of Township 3; thence due South to the northerly boundary of the
watershed of Chilliwack River; thence in a general southeasterly
direction along the northerly and easterly boundaries of the watershed
of Chilliwack River to the southerly boundary of the Province.

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada
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Definitions

1  In this Act:

"abandoned mine" means a mine for which all permit
obligations under this Act have been satisfied and in
respect of which the mineral claims have reverted to the
government;

"agent" means a person having control of a mine on
behalf of the owner;

"authorized person" means a qualified person
appointed or designated by the manager to perform
specified duties;

"chief inspector" means the Chief Inspector of Mines
appointed by the minister and includes a person
designated by the chief inspector to act on behalf of the
chief inspector;

"closed mine" means a mine at which all mining
activities have ceased but in respect of which the owner,
agent, manager or permittee remains responsible for
compliance with this Act, the regulations, the code and
that person's obligations under the permit for that mine;
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"code" means the health, safety and reclamation code
established under this Act;

"cultural heritage resource" means a cultural heritage
resource as defined in the Mineral Tenure Act;

"detrimental environmental impact" occurs when the
quality of air, land or water substantially reduces the
usefulness of the environment or its capacity to support
life;

"inspector" means a person appointed by the chief
inspector as an inspector of mines;

"local union" means a union certified under the Labour
Relations Code as the bargaining agent for employees or
a unit of employees at a mine;

"management" means employees of a mine who act as
supervisors;

"management cochair" means the cochair chosen for
the occupational health and safety committee by the
manager;

"manager" means the person appointed under section
21 to be responsible for the management and operation
of a mine;

"mine" includes

(a) a place where mechanical disturbance of the
ground or any excavation is made to explore for or
to produce coal, mineral bearing substances,
placer minerals, rock, limestone, earth, clay, sand
or gravel,

(b) all cleared areas, machinery and equipment for
use in servicing a mine or for use in connection
with a mine and buildings other than bunkhouses,
cook houses and related residential facilities,

(c) all activities including exploratory drilling,
excavation, processing, concentrating, waste

http://www.bclaws.ca/civix/document/id/complete/statreg/00_96292_01
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disposal and site reclamation,

(d) closed and abandoned mines, and

(e) a place designated by the chief inspector as a
mine;

"mining activity" means any activity related to

(a) the exploration and development of a mineral,
a placer mineral, coal, sand, gravel or rock, or

(b) the production of a mineral, a placer mineral,
coal, sand, gravel or rock,

and includes the reclamation of a mine;

"occupational health and safety committee" means
the joint worker management committee established for
each mine under this Act;

"owner" includes every person who is the immediate
holder, proprietor, lessee, occupier or permittee of a
mine or of any part of it, but does not include a person
who

(a) receives only a royalty or rent from a mine that
is subject to a lease, grant or other authority for
its working, or

(b) is the owner of the surface rights of land in, on
or under which a mine exists but who is not the
immediate holder, proprietor, lessee, occupier or
permittee;

"permit" means a permit issued under section 10;

"permittee" means the holder of a permit issued under
section 10;

"qualified person" means a person who, in the opinion
of the manager, is

(a) qualified because of the person's knowledge,
training and experience to design, organize,
supervise and perform the duties for which the
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person is appointed,

(b) familiar with the provisions of this Act, the
code and the regulations that apply to the duties
for which the person is appointed, and

(c) capable of identifying any potential or actual
danger to health or safety in the workplace;

"supervisor" means a person who instructs, directs or
controls workers in the performance of their duties and
who is authorized by the manager to take or recommend
disciplinary action against workers;

"worker" means a person who is an employee but does
not include a supervisor;

"worker cochair" means the cochair chosen for the
occupational, health and safety committee by the
workers;

"workplace" means a place where work is carried out
in, on or about a mine.

Application

2  This Act applies to all mines during exploration,
development, construction, production, closure, reclamation
and abandonment.

Chief inspector

3  The minister must designate in writing a person appointed
under the Public Service Act, as the Chief Inspector of Mines.

Authority

4  The chief inspector has the rights and powers conferred on
an inspector under this Act.

Power to appoint inspectors

5  The chief inspector may appoint persons as inspectors for
the purposes of this Act.

http://www.bclaws.ca/civix/document/id/complete/statreg/96385_01
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Delegation of powers

6  The chief inspector may delegate in writing to an inspector
any of the powers conferred on the chief inspector under this
Act.

Accident investigations

7  An inspector may, and on the direction of the chief inspector
must, make an investigation of and report about an accident
that has caused serious personal injury, loss of life or
property or environmental damage.

Power to compel persons to answer questions and order
disclosure

8  (1) For the purposes of conducting an investigation under
section 7, an inspector may make an order requiring a
person to do either or both of the following:

(a) attend, in person or by electronic means,
before the inspector to answer questions on oath
or affirmation, or in any other manner;

(b) produce for the inspector a record or thing in
the person's possession or control.

(2) An inspector may apply to the Supreme Court for an order

(a) directing a person to comply with an order
made under subsection (1), or

(b) directing any directors and officers of a person
to cause the person to comply with an order made
under subsection (1).

Contempt proceeding for uncooperative person

8.1  The failure or refusal of a person subject to an order under
section 8 to do any of the following makes the person, on
application to the Supreme Court by an inspector, liable to be
committed for contempt as if in breach of an order or
judgment of the Supreme Court:

(a) attend before the inspector;
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(b) take an oath or make an affirmation;

(c) answer questions;

(d) produce records or things in the person's
possession or control.

Advisory committee

9  The chief inspector must establish and chair an advisory
committee and must establish regional advisory committees
to review applications for mine approvals and reclamation
permits, referred to them by the chief inspector, to assist
the chief inspector in carrying out the duties of the chief
inspector under this Act.

Permits

10  (0.1) In this section, "exempt person" means a person in a
class of persons exempt under subsection (1.1) (a) from the
requirement under subsection (1) to hold a permit.

(1) Before starting any work in, on or about a mine, the
owner, agent, manager or any other person must hold a
permit issued by the chief inspector and, as part of the
application for the permit, there must be filed with an
inspector a plan outlining the details of the proposed work
and a program for the conservation of cultural heritage
resources and for the protection and reclamation of the land,
watercourses and cultural heritage resources affected by the
mine, including the information, particulars and maps
established by the regulations or the code.

(1.1) The Lieutenant Governor in Council, by regulation and
on any terms and conditions considered necessary or
advisable, may exempt

(a) one or more classes of persons, or

(b) a person or a ministry of the government
respecting one or more classes of work in, on or
about a mine
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from the requirement under subsection (1) to hold a permit.

(1.2) Despite subsection (1.1) (a), the chief inspector may
require an exempt person to comply with the requirement
under subsection (1) to hold a permit if the chief inspector is
satisfied that, because of the nature of the proposed work, it
is necessary for the exempt person to hold a permit.

(2) The chief inspector, in writing and on any terms and
conditions considered necessary or advisable, may exempt a
person from the requirement under subsection (1) to hold a
permit if

(a) the chief inspector is satisfied that, because of
the nature of the proposed work, it is not
necessary for the person to hold a permit, and

(b) the person is not an exempt person.

(2.01) Without limiting subsection (1.1) or (2), terms and
conditions imposed under those subsections may include
terms and conditions respecting any or all of the following:

(a) the provision of security in the manner and for
purposes similar to those described in subsections
(4) and (5);

(b) notification and reporting requirements;

(c) the use of qualified professionals;

(d) environmental protection and reclamation;

(e) public health and safety.

(2.02) A person exempt from the requirement under
subsection (1) to hold a permit must comply with the terms
and conditions, if any, imposed under subsections (1.1), (2)
and (2.01), as applicable.

(3) If the chief inspector considers the application for a
permit is satisfactory and if the applicant has complied with
the regulations, if any, made under section 38 (2) (l)
respecting applications for permits, the chief inspector may
issue the permit, and the permit may contain conditions that
the chief inspector considers necessary.



5/12/2016 Mines Act

http://www.bclaws.ca/civix/document/id/complete/statreg/96293_01 9/24

(4) The chief inspector may, as a condition of issuing a
permit under subsection (3), require that the owner, agent,
manager or permittee give security in the amount and form,
and subject to conditions, specified by the chief inspector

(a) for mine reclamation, and

(b) to provide for protection of, and mitigation of
damage to, watercourses and cultural heritage
resources affected by the mine.

(5) If required by the chief inspector, the owner, agent,
manager or permittee, in each year, must deposit security in
an amount and form satisfactory to the chief inspector so
that, together with the deposit under subsection (4) and
calculated over the estimated life of the mine, there will be
money necessary to perform and carry out properly

(a) all the conditions of the permit relating to the
matters referred to in subsection (4) at the proper
time, and

(b) all the orders and directions of the chief
inspector or an inspector respecting the fulfillment
of the conditions relating to the matters referred to
in subsection (4).

(6) The owner, agent, manager or permittee, or an inspector,
may apply to the chief inspector for a revision of the
conditions or an extension of the term of a permit issued
under this section, and the chief inspector, if the applicant
has complied with the regulations, if any, made under section
38 (2) (l) respecting revisions or extensions under this
subsection, may revise the conditions or extend the term, as
the case may be.

(7) For the purposes of subsection (6), if the chief inspector
considers it necessary, the chief inspector may impose
additional conditions or changes in the existing conditions,
including changes to the security required or the term of the
permit, with or without an application under this section.

(8) If the owner, agent, manager or permittee fails to
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perform and complete the program for reclamation or comply
with the conditions of the permit to the satisfaction of the
chief inspector, the chief inspector, after giving notice to
remedy the failure, may do one or more of the following:

(a) order the owner, agent, manager or permittee
to stop the mining operation;

(b) apply all or part of the security toward
payment of the cost of the work required to be
performed or completed;

(c) close the mine;

(d) cancel the permit.

(9) [Repealed 20141452.]

(10) [Repealed 20022546.]

Permits — powers of minister

11  If the minister considers it to be necessary in the public
interest, the minister, in respect of the issuing of permits, has
and may exercise all the powers that the chief inspector may
exercise under this Act.

Acquisition of a mine

11.1  If a person acquires a mine, before the person engages in
mining activity the person must apply to the chief inspector
to

(a) obtain a permit, or

(b) amend an existing permit for the mine to
identify the applicant as the holder of the permit.

Mine reclamation fund

12  (1) In this section, "fund" means the mine reclamation fund.

(2) The Lieutenant Governor in Council may, by regulation,
establish a fund to be known as the mine reclamation fund
into which must be paid security, that is in the form of
money, given by the owner, agent or manager of a mine
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under section 10.

(3) Money received from an owner, agent or a manager must
be credited to a separate account in the fund in the name of
the mine.

(4) The minister may requisition payments from an account
in the fund

(a) to refund money and interest earned on it to
the owner, agent or manager of a mine from time
to time if in the opinion of the chief inspector it is
no longer required for mine reclamation and
protection of, and mitigation of damage to, land
and watercourses affected by the mine, or

(b) to pay for the cost of work required under
section 10 (8) (b).

Variance of regulations or code for individual mine

13  (1) On receiving a written application from the manager, the
occupational health and safety committee or the local union
requesting the suspension or variance of a provision of the
regulations or of the code, the chief inspector may suspend or
vary the provision if the chief inspector is of the opinion that
the provision does not operate in the best interest of, or is
not necessary to, health and safety in an individual mine.

(2) The chief inspector must ensure that the parties affected
by the application are advised of the application for, and the
subsequent decision respecting, a variance.

(3) The chief inspector must maintain a register of all
variances.

(4) At least once every 5 years, the chief inspector

(a) must review each variance and advise the
manager, occupational health and safety
committee and local union that the chief inspector
intends to review the variance, and

(b) after reviewing any submissions, must advise
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them whether or not the variance is to continue.

Discrimination

14  (1) Each manager must ensure that no employee is
discriminated against in any manner, including adversely
affecting any term or condition of employment, for complying
with this Act, the regulations or the code.

(2) If advised in writing of an alleged case of discrimination
against an employee for complying with this Act, the
regulations or the code or refusing to work because it would
result in a contravention of this Act, the regulations or the
code, the chief inspector must investigate and report the
findings to the manager and occupational health and safety
committee, and the local union, if any.

(3) If the chief inspector is satisfied that the allegation is
true, the chief inspector may make one or more orders
requiring the employer to do one or more of the following:

(a) cease the discrimination;

(b) hire or reinstate the employee;

(c) pay the employee any wages lost by reason of
the discrimination;

(d) pay the employee reasonable and actual out of
pocket expenses incurred by the employee by
reason of the discrimination.

Inspections

15  (1) At any time an inspector may inspect

(a) a mine, or

(b) a site considered by the inspector to be a
mining activity site that is operating without a
permit.

(2) If an inspector is making a health and safety inspection,
on arrival at the mine the inspector must request the
manager to arrange for the worker cochair or designate and
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the management cochair or designate each to appoint a
representative to accompany the inspector on the inspection.

(3) Despite subsection (2), an inspector may perform the
inspection without either or both management and worker
representatives, if on completion of the inspection the
inspector meets with or otherwise communicates with each
cochair or each designate of a cochair to discuss the
inspector's findings and their occupational, health and safety
concerns, if any.

(4) An inspector must complete an inspection report within 7
days and promptly provide the manager, and, in the case of a
health and safety inspection, the occupational health and
safety committee and local union with a copy of the
inspection report on its completion, and the report must

(a) list the workplaces inspected,

(b) note any contraventions of an order under this
section,

(c) note any contraventions of the Act, the
regulations, the code or a permit, and

(d) order remedial action, specify the results to be
obtained by the remedial action and specify time
limits for compliance with the order or any
provision of the Act, the regulations, the code or a
permit.

(4.1) If an inspector believes on reasonable grounds that a
person has contravened or is contravening an order under
this section or a provision of the Act, the code, the
regulations or a permit and that the contravention has a
detrimental environmental impact, the inspector may order
the owner, agent, manager, permittee or any other person
apparently in charge in, on or about a mine to do any of the
following:

(a) take immediate remedial action;

(b) suspend regular work until remedial action is
taken;
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(c) close the mine or part of it until remedial action
is taken.

(4.2) An order under this section may be made against an
owner, agent, manager, permittee, contractor or other person
who carries out mining activity without a permit.

(5) If an inspector is of the opinion that a delay in remedying
a hazard would be dangerous to persons or property, the
inspector must issue an order

(a) for immediate remedial action,

(b) to suspend regular work until remedial action is
taken, or

(c) to close the mine or part of it until remedial
action is taken.

(6) Within 15 days after receiving the inspection report, the
manager must

(a) submit a written report outlining the remedial
steps taken and the work still outstanding, and

(b) promptly provide a copy to the inspector, and,
in the case of health and safety matters, the
occupational health and safety committee and the
local union.

(7) The owner, agent, manager, permittee, and all persons in,
on or about a mine must provide an inspector with all
assistance necessary for the completion of an inspection or
investigation.

Order not to interfere with public works, etc.

16  An inspector may order the operation of a mine to be
conducted in a manner that will not interfere with a public
work, public service, public utility, highway or railway, or with
a pipeline as defined in section 1 (2) of the Oil and Gas
Activities Act or an adjacent mine property.

Abandoned mine

http://www.bclaws.ca/civix/document/id/complete/statreg/08036_01
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17  (1) If an inspector is of the opinion that work may be
necessary in, on or about a closed or abandoned mine in
order to avoid danger to persons or property or to abate
pollution of the land and watercourses affected by the mine,
the inspector may enter on or below the surface of the mine
and may cause work to be done to remove or alleviate the
danger or remedy the pollution.

(2) The costs incurred for work done under this section must
be paid from the consolidated revenue fund without an
appropriation other than this subsection.

(3) The amount expended plus interest at a prescribed rate is
a debt due to the government and forms a lien and charge on
the mine or mineral title in favour of the government.

(4) Notice of the debt in the prescribed form may be
registered as a charge in the land title office or in the office of
the chief gold commissioner, and no transfer of title or other
dealing with the mine may take place until the debt is paid
and the notice cancelled.

(5) With or without payment and on conditions the minister
may impose, the minister may cancel the notice registered
under subsection (4) and, on that happening, the mine may
be transferred or otherwise dealt with.

Engineering report

18  An inspector may order the owner, agent or manager to
provide at the owner's expense an independent study
prepared by an engineer or other licensed professional
acceptable to the inspector

(a) respecting health and safety at the mine or
safety of its equipment, buildings, workings or
structures, or

(b) in connection with an accident or a dangerous
occurrence that the inspector is investigating.

Immunities
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19  (1) No action for damages may be brought against the chief
inspector or an inspector because of anything done or omitted
in good faith

(a) in the performance or intended performance of
any duty under this Act, or

(b) in the exercise or intended exercise of any
power under this Act.

(2) Subsection (1) does not absolve the government from
vicarious liability for an act or omission of the chief inspector
or an inspector for which act or omission the government
would be vicariously liable if this section were not in force.

Repealed

20  [Repealed 20071580.]

Appointment of manager

21  An owner or agent must,

(a) before work begins, appoint a manager and
ensure that there is a person acting in that
capacity at all times,

(b) immediately after each appointment, notify the
inspector in writing, of the name of the manager,
and

(c) provide the manager or the manager's
designate with every facility for conducting the
operation of the mine in accordance with the
requirements of this Act, the regulations and the
code.

Manager's qualifications and responsibility

22  (1) Each manager and designate must possess qualifications
established by the regulations or the code.

(2) The manager or designate must attend daily at an
operating mine.
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Manager's absence

23  Each manager must appoint a qualified person to be
responsible during the manager's absence to ensure
compliance with this Act, the regulations, the code and the
permit.

Compliance

24  (1) The owner, agent or manager must take all reasonable
measures to ensure compliance with this Act, orders issued
under it, the regulations and the code.

(2) Every supervisor and employee must take all reasonable
measures to ensure that the requirements of this Act, the
regulations, the code and orders applicable to the work they
perform or over which they have supervision are followed.

Contractors

25  (1) If work in or about a mine is let to a contractor, the
contractor and the contractor's manager, as well as the
owner, agent and manager of the mine, must take all
reasonable measures to ensure compliance with the
provisions of this Act, the regulations, the code, the permit
and orders under this Act pertaining to the work over which
they have control.

(2) In a case of noncompliance with subsection (1), the
contractor and the contractor's manager commit an offence
that is punishable in the same manner as if the contractor
and contractor's manager were the owner, agent or manager
of the mine.

Supervision required

26  Each manager must ensure that every person employed at a
mine, if required by the regulations or the code, is under the
daily supervision of a person who holds a valid and
appropriate certificate as required by the regulations or the
code.
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Mine plans

27  Each manager must keep in the office at the mine site
accurate plans that

(a) are updated every 3 months,

(b) are prepared on a scale that accords with good
engineering practice, and

(c) contain particulars established by the
regulations or the code.

Repealed

28  [Repealed 2003114.]

Alternative employment

29  If an inspector makes an order under section 15 (5) (b) or
(c), and the manager is unable to provide alternate
employment, the manager must pay or cause to be paid to
each worker the amount that the worker would have earned
or been likely to earn for each day the closure continues, up
to a maximum of 3 working days.

Posting of reports and orders

30  (1) Each manager must post in a conspicuous place at the
mine all inspection reports and orders issued by an inspector
and must maintain them there for 30 days.

(2) Each manager must ensure that all documents required to
be posted are maintained in a legible condition.

Repealed

31  [Repealed 2003115.]

Occupational health and safety committee

32  (1) Each manager must ensure that an occupational health
and safety committee is established in accordance with the
regulations or the code.
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(2) A manager must allow committee members to participate
in inspections, investigations and meetings of the committee
under this Act, and that participation must be considered as
time worked.

Appeal to chief inspector

33  (1) A person who is adversely affected by a decision, order
or ruling of an inspector may appeal the decision, order or
ruling in writing to the chief inspector within 30 days after the
date of its issue.

(2) The manager, occupational health and safety committee
and local union must be given an opportunity to make a
submission on the matter of the appeal, receive copies of all
submissions and be notified of the chief inspector's decision
on the appeal.

(3) An appeal taken under this section does not operate as a
stay or suspend the operation of the decision being appealed
unless the chief inspector orders otherwise.

Health, safety and reclamation code committee

34  (1) The minister must establish a health, safety and
reclamation code committee consisting of the members the
minister appoints.

(2) The chief inspector is a member and the chair.

(3) The committee must prepare a code dealing with all
aspects of health, safety and reclamation in the operation of
a mine and may amend the code from time to time as
required.

(4) A provision of the code may specify that the approval or
consent of an inspector or some other person is required
before a specified action may be taken.

(5) Without limiting subsection (4), the code may require
approval or consent before a specified type of equipment is
used at a mine or continues to be used in specified
circumstances.
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(6) The code and any amendments to it come into force on
approval of the Lieutenant Governor in Council.

(7) If there is a conflict between a provision of the code and
a provision of the regulations, the regulations apply.

(8) Where there is a conflict between a provision of the code
and a provision of the Freedom of Information and Protection
of Privacy Act, the code applies.

(9) Subsection (8) does not apply to personal information, as
defined in the Freedom of Information and Protection of
Privacy Act, that has been in existence for 100 or more years
or to other information that has been in existence for 50 or
more years.

Enforcement of Act, regulations, code, permit or order

35  (1) If an inspector finds that a mine is not being operated in
accordance with an order under section 15 or a provision of
the Act, the regulations, the code or a permit, the inspector
may order the owner, agent, manager, permittee or person
apparently in charge in, on or about a mine to comply with
the order or provision.

(2) If a person fails or refuses to comply with an order of an
inspector under subsection (1) of this section or under
section 15, the inspector may apply to the Supreme Court for
an order directing the person to comply.

Annual report

36  The chief inspector must publish an annual report showing
results during the previous year in achieving the purposes of
this Act.

Offence and penalty

37  (1) A person who obstructs, impedes or otherwise interferes
with an inspector in carrying out the inspector's duties under
this Act commits an offence.

(2) A person who contravenes a provision of this Act, the

http://www.bclaws.ca/civix/document/id/complete/statreg/96165_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96165_00
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regulations, the code or an order made under any of them
commits an offence.

(3) A person who commits an offence is liable to a fine of not
more than $100 000 or to imprisonment for not more than
one year or both.

(3.1) The time limit for laying an information to commence a
prosecution for an offence under this Act is 3 years after the
date on which the chief inspector learned of the facts on
which the information is based.

(3.2) A certificate purporting to have been issued by the chief
inspector certifying the date referred to in subsection (3.1) is
proof of that date.

(4) If an inspector serves a written notice on a person
alleging a contravention of this Act, the regulations or the
code, or an order under any of them, that person, on
conviction, is liable to a penalty, in addition to the penalties
provided under subsection (3), not more than $5 000 and not
less than $500 for every day during which the offence
continues to be committed after receipt of the notice.

(5) If a corporation commits an offence, a director or officer
of the corporation who authorized, permitted or acquiesced in
the offence is, even if the corporation is convicted, liable to
the penalty set out in subsection (3).

Power to make regulations

38  (1) The Lieutenant Governor in Council may make
regulations referred to in section 41 of the Interpretation Act.

(2) Without limiting subsection (1), the Lieutenant Governor
in Council may make regulations as follows:

(a) governing exploration, development, operation,
closure and abandonment of mines and mining
property;

(a.1) respecting applications for, and the issuance
of, permits and approvals, including but not limited
to prescribing time limits within which specified

http://www.bclaws.ca/civix/document/id/complete/statreg/96238_01
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steps in the application process must be taken;

(a.2) for the purposes of section 10 (1.1) and
(2.01);

(b) respecting the type, application, use and
operation of equipment, machinery and other
property in, on or about mines, whether moveable
or immovable or whether used in mining operations
or not;

(c) relating directly or indirectly to the health and
safety of all persons, including the public, in, on or
about mines, either underground or on the surface;

(d) respecting standards for environmental
protection and reclamation;

(e) respecting the conservation of cultural heritage
resources;

(f) requiring management to give members of the
occupational health and safety committee access
to relevant records;

(g) requiring management to give access to the
mine and to its records for the purposes of
investigation of death or injury, accidents or
dangerous or unusual occurrences;

(h) requiring management to forbid a person to
enter or engage in work if the person is impaired or
has drugs or liquor in the person's possession;

(i) requiring management to forbid persons to
engage in horseplay;

(j) and (k) [Not in force.]

(l) prescribing fees and charges that must be paid
in respect of any matter for which a service is
provided or a duty performed under this Act and
prescribing the time and manner of payment of the
fees and charges.

(3) A regulation under subsections (1) or (2) may
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(a) make different provisions for different mines or
for different classes or types of mines,

(b) adopt all or part of a code or standard
published by a national or international standards
association, as amended from time to time,

(c) specify that the approval or consent of an
inspector or some other person is required before a
specified action may be taken, and, without
limiting this section, may require approval or
consent before a specified type of equipment is
used at a mine or continues to be used in specified
circumstances,

(d) delegate to inspectors the power, by order, to
vary codes, standards and other prescribed
matters in the interests of health and safety in
individual mines, and

(e) limit, restrict or prohibit, for a prescribed period
of time, exploration or mining of uranium, if the
uranium is more than a prescribed amount or
proportion, within any or all mines, and to close, in
the interest of health or safety, any mining
operation in which more uranium than the
prescribed amount or proportion is found.

(4) If a regulation is made that results in a limitation,
restriction or prohibition on exploration or development or
results in the closure of a mining operation, the chief
inspector may, on conditions ordered by the chief inspector,
consent to

(a) the recommencement of exploration or
development, or

(b) the opening of a mining operation that has
been closed under that regulation.

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada
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Copyright (c) Queen's Printer,
Victoria, British Columbia, Canada

License
Disclaimer

B.C. Reg. 370/2002
O.C. 1156/2002

Deposited December 19, 2002
effective December 30, 2002

Environmental Assessment Act

REVIEWABLE PROJECTS REGULATION

Note: Check the Cumulative Regulation Bulletin 2015 and 2016
for any nonconsolidated amendments to this regulation that may be in effect.

[includes amendments up to B.C. Reg. 59/2012, March 30, 2012]
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Part 1 — Interpretation

Definitions

1   In this regulation:

"Act" means the Environmental Assessment Act;

"applicable table", in relation to a new project, a
modification to an existing facility or a dismantling and
abandonment of an existing facility, means whichever of
Tables 1 to 15, set out in this regulation, lists in
Column 1 the category of facility within which the new
or existing facility fits;

"CWF" means the contaminant weighting factor set out
in Appendix 1 for a permitted contaminant;

"existing facility" means a constructed or substantially
constructed facility, whether or not operating, but does
not include a facility that has permanently ceased
operations and has been abandoned;

"facility" means one or more physical works or
structures that have been or will be constructed as part
of a project;

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01


5/12/2016 Reviewable Projects Regulation

http://www.bclaws.ca/Recon/document/ID/freeside/13_370_2002 3/52

"foreshore" means land in tidal or nontidal areas that,
as a result of the rise and fall of the sea or water in an
estuary or stream between the natural boundary and
the ordinary low water mark, is periodically covered by
salt water or fresh water and periodically exposed;

"natural boundary" has the same meaning as in the
Land Act;

"new facility" means a proposed facility, or a facility for
which construction has begun but which has not started
regular operations;

"SIC code" means the code assigned to a category of
projects under the "Standard Industrial Classification",
1980, Fourth Printing March 1989, published by the
Minister of Supply and Services (Canada);

"stream" has the same meaning as in the Water Act;

"submerged land" means land that lies below the
ordinary low water mark of a stream, marine coast line
or estuary and that is normally covered by salt water or
fresh water;

"waste discharge" means the quantity of gaseous,
liquid or solid waste contaminants introduced into the
environment from a facility.

How to calculate total waste discharge

2   (1) The total waste discharge for a facility is the quantity of
waste that is permitted under the Environmental
Management Act to be discharged from the facility.

(2) The total waste discharge for a facility is calculated by
adding the products obtained by multiplying the CWF for
each permitted contaminant by the permitted discharge
rate, in tonnes or other unit of measurement specified in
Appendix 1, for that contaminant.

[am. B.C. Reg. 30/2005, s. 1.]

http://www.bclaws.ca/civix/document/id/complete/statreg/96245_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96483_01
http://www.bclaws.ca/civix/document/id/complete/statreg/03053_00
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Reviewable projects prescribed

3   (1) A new project that is in a category described in Column 1
of the applicable table is prescribed as a reviewable project if
it meets the criteria set out opposite in Column 2.

(2) A proposed modification of an existing project that is in a
category described in Column 1 of the applicable table is
prescribed as a reviewable project if it meets the criteria
set out opposite in Column 3.

(3) A proposed dismantling and abandonment of an existing
facility that is in a category described in Column 1 of the
applicable table is prescribed as a reviewable project if it
meets the criteria set out opposite in Column 4.

(4) For the purposes of subsections (1) and (2), if a new
project or the modification of an existing project requires
construction of a facility before regular operations can
proceed, the time when the new project or the
modification must meet the criteria is by the time the
construction is completed.

What assessment of construction includes

4   (1) Subject to subsection (2) and unless otherwise indicated
in the applicable table,

(a) an assessment of a new project includes the
assessment of the construction, operation,
dismantling and abandonment phases of the
project, and

(b) an assessment of the modification of an
existing project includes the assessment of the
construction, operation, dismantling and
abandonment phases of the modified portion of
the existing project.

(2) If an applicable table includes a Column 4 setting out the
criteria that, when met, result in the dismantling and
abandonment of an existing project in that category being
prescribed as a reviewable project, an assessment of the
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construction of a new project in that category or of the
modification of an existing project in that category does
not include an assessment of the dismantling and
abandonment phases for projects in that category.

Part 2 — Industrial Projects

Definitions for Part 2

5   In this Part:

"integrated paper or paperboard manufacturing"
means a plant that produces pulp as part of the process
for producing paper or paperboard;

"nonintegrated paper or paperboard
manufacturing" means a plant that does not produce
pulp as part of the process for producing paper or
paperboard;

"threshold A" means the criteria described in section 6
(1);

"threshold B" means the criteria described in section 6
(2);

"threshold C" means the criteria described in section 6
(3);

"threshold D" means the criteria described in section 6
(4).

Criteria for proposed modifications of industrial projects

6   (1) In this Part, threshold A is met for a proposed
modification of an existing facility if

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would meet the criteria set out opposite in
Column 2, and
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(b) the modification will result in an increase of
at least 30% in the total waste discharge from
the facility.

(2) In this Part, threshold B is met for a proposed modification
of an existing facility if

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would meet the criteria set out opposite in
Column 2, and

(b) the modification will result in an increase in
the production capacity of the facility of at least
35% but less than 50%, unless there is a
decrease of 10% or more in the total waste
discharge from the facility.

(3) In this Part, threshold C is met for a proposed modification
of an existing facility if

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would not meet the criteria set out opposite in
Column 2, and

(b) the modification will result in

(i) an increase in the production capacity of
the facility of at least 35%, unless there is
a decrease of 10% or more in the total
waste discharge from the facility, and

(ii) a facility that, were it a new facility in
the same category as the existing facility
as described in Column 1 of the applicable
table, would meet the criteria set out
opposite in Column 2.

(iii) Repealed. [B.C. Reg. 14/2006, s. (b).]

(4) In this Part, threshold D is met for a proposed modification
of an existing facility if
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(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would meet the criteria set out opposite in
Column 2, and

(b) the modification will result in an increase in
the production capacity of the facility of at least
50%.

[am. B.C. Reg. 14/2006.]

Tables 1 to 5

Table 1 — Organic and Inorganic Chemical Industry

Column 1 Column 2 Column 3

Project
Category

New Project Modification of Existing Project

1 Industrial
Inorganic
Chemical
Industries
not
elsewhere
classified
— SIC
code 3711

2 Industrial
Organic
Chemical
Industries
not
elsewhere
classified
— SIC
code 3712

3 Chemical
Fertilizer
and
Fertilizer
Materials
Industry —
SIC code
3721

4 Mixed
Fertilizer

Criteria:

(1) A new manufacturing
facility

 

(a) that has a
production capacity
of > 100 000
tonnes/year, or

  (b) that

   

(i) produces
materials
classified under
the
Transportation
of  Dangerous
Goods Act
(Canada) as
"Explosives",
"Flammable
Solids",
"Corrosives",
"Poisonous
(toxic) and
Infectious
Substances" or
"Oxidizing
Substances and
Organic
Peroxides", and

Criteria:

(1) Modification of an existing facility that
meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C, or

  (d) Threshold D.
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Industry —
SIC code
3722

5 Other
Agricultural
Chemical
Industries
— SIC
code 3729

6 Plastic and
Synthetic
Resin
Industry —
SIC code
3731

7 Paint and
Varnish
Industry —
SIC code
3751

8 Other
Chemical
Products
Industries
not
elsewhere
classified
— SIC
code 3799

   

(ii) has a
production
capacity of > 5
000
tonnes/year.

Table 2 — Primary Metals Industry

Column 1 Column 2 Column 3

Project
Category

New Project Modification of Existing Project

1 Ferro
alloys
Industry
— SIC
code 2911

2 Other
Primary
Steel
Industries
— SIC
code 2919

3 Primary

Criteria:

(1) Subject to subsection (2), a
new manufacturing facility,
regardless of size.

(2) If refining processes, precious
metal distillate processes or
ore roasting processes are
integrated with ore milling
operations at, or in the vicinity
of, a mine site and are
dedicated to the mining
operations at the mine site,

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility that meets

  (a) Threshold A,

  (b) Threshold B, or

  (c) Threshold D.

(2) If refining processes, precious
metal distillate processes or
ore roasting processes are
integrated with ore milling
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Production
of
Aluminum
Industry
— SIC
code 2951

4 Other
Primary
Smelting
& Refining
of Non
Ferrous
Metal
Industries
— SIC
code 2959

those processes are not
reviewable as part of a project
that is a reviewable project
under subsection (1).

operations at, or in the vicinity
of, a mine site and are
dedicated to the mining
operations at the mine site,
those processes are not
reviewable as part of a project
that is a reviewable project
under subsection (1).

Table 3 — Nonmetallic Mineral Products Industries

Column 1 Column 2 Column 3

Project
Category

New Project Modification of Existing Project

1 Hydraulic
Cement
Industry —
SIC code
3521

2 Primary
Glass and
Glass
Containers
Industry —
SIC code
3561

3 Lime
Industry —
SIC code
3581

Criteria:

(1) A new
manufacturing
facility with a
production capacity
of > 100 000
tonnes/year.

Criteria:

(1) Modification of an existing facility that
meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C, or

  (d) Threshold D.

4 Asbestos
Products
Industry —
SIC code
3592

Criteria:

(2) A new
manufacturing
facility, regardless
of size.

Criteria:

(2) Modification of an existing facility that
meets

  (a) Threshold A,

  (b) Threshold B, or

  (c) Threshold D.
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Table 4 — Forest Products Industries

Column 1 Column 2 Column 3

Project Category New Project Modification of
Existing Project

1 Pulp
manufacturing
facility in one of
the following
SIC codes:

 

(a) Pulp
Industry —
SIC code
2711;

 

(b) Newsprint
Industry —
SIC code
2712;

 

(c) Paperboard
Industry —
SIC code
2713;

 

(d) Other Paper
Industries —
SIC code
2719.

Criteria:

(1) A new manufacturing facility, regardless of
size.

Criteria:

(1) Modification of an
existing facility
that

 

(a) meets
Threshold A,
as it applies
to a
modification
in the
facility's pulp
production
capability,

 

(b) meets
Threshold B,
as it applies
to an increase
in the
facility's pulp
production
capability,

 

(c) meets
Threshold D,
as it applies
to an increase
in the
facility's pulp
production
capability, or

 

(d) results in
creation of a
new paper or
paperboard
manufacturing
capability
with a
production
capacity of
> 250 000
tonnes/year
of paper or
paperboard.
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2 Integrated
Paper or
Paperboard
manufacturing
facility in one
of the following
SIC codes:

 

(a) Pulp
Industry —
SIC code
2711;

 

(b) Newsprint
Industry —
SIC code
2712;

 

(c) Paperboard
Industry —
SIC code
2713;

 

(d) Other
Paper
Industries
— SIC
code 2719.

Criteria:

(1) A new manufacturing facility, regardless of
size.

Criteria:

(1) Modification of an
existing facility
that

 

(a) meets
Threshold A,
as it applies
to a
modification
in the
facility's pulp
production
capability,

 

(b) meets
Threshold B,
as it applies
to an increase
in the
facility's pulp
production
capability,

 

(c) meets
Threshold D,
as it applies
to an increase
in the
facility's pulp
production
capability, or

 

(d) results in an
increase in
paper or
paperboard
production
capacity of 
> 250 000
tonnes/year.

3 Nonintegrated
Paper and
Paperboard
manufacturing
facility in one
of the following
SIC codes:

 

(a) Pulp
Industry —
SIC code

Criteria:

(1) A new manufacturing facility with a
production capacity of > 250 000
tonnes/year.

Criteria:

(1) Modification of an
existing facility
that results in

(a) for an existing
project with a
production
capacity of
> 250 000
tonnes/year,
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2711;

 

(b) Newsprint
Industry —
SIC code
2712;

 

(c) Paperboard
Industry —
SIC code
2713;

 

(d) Other
Paper
Industries
— SIC
code 2719.

  an increase in
paper or
paperboard
production
capacity of
> 250 000
tonnes/year,
or

 

(b) the creation
at the
existing
facility of a
new pulp
production
capability.

4 Paper de
inking plants

Criteria:

(1) A new facility, regardless of size.

Criteria:

(1) Modification of an
existing facility
that meets
Threshold A.

5 Wood
Preservation
Industry —
SIC code 2591

Criteria:

(1) A new manufacturing facility with a
production capacity of > 25 000 m3/year.

Criteria:

(1) Modification of an
existing facility
that meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C,
or

  (d) Threshold D.

6 Building Board
Industry —
SIC code 2714
— excluding
medium
density
fibreboard

Criteria:

(1) A new manufacturing facility with a
production capacity of > 100 000
tonnes/year.

Criteria:

(1) Modification of an
existing facility
that meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C,
or

  (d) Threshold D.
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7 Sawmill and
Planing Mill
Products
Industry
(except
shingles and
shakes) — SIC
code 2512

Criteria:

(1) A new manufacturing facility with a
production capacity of > 750 000 board
feet/day.

Criteria:

(1) Modification of an
existing facility
that meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C,
or

  (d) Threshold D.

8 Hardwood
Veneer and
Plywood
Industry —
SIC code 2521

9 Softwood
Veneer and
Plywood
Industry —
SIC code 2522

Criteria:

(1) A new facility manufacturing

 
(a) plywood or both plywood and veneer

with a production capacity of
> 170 000 m3/year, or

 
(b) veneer, but not plywood, with a

production capacity of > 250 000
m3/year.

Criteria:

(1) Modification of an
existing facility
that meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C,
or

  (d) Threshold D.

10 Particle Board
Industry —
SIC code 2592

11 Wafer Board
Industry —
SIC code 2593

12 Medium
density
Fibreboard
plants

Criteria:

(1) A new manufacturing facility with a
production capacity of > 150 000 m3/year.

Criteria:

(1) Modification of an
existing facility
that meets

  (a) Threshold A,

  (b) Threshold B,

  (c) Threshold C,
or

  (d) Threshold D.

Table 5 — Other Industries

Column 1 Column 2 Column 3

Project Category New Project Modification of
Existing Project

1 Pharmaceutical and
Medicine Industry —
SIC code 3741

Criteria:

(1) A new manufacturing facility
with a production capacity of

 
(a) > 50 tonnes/year of

biopharmaceutical

Criteria:

(1) Modification of
an existing
facility that
meets
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products, or

 
(b) > 200 tonnes/year of non

biopharmaceutical
products.

  (a) Threshold
A,

  (b) Threshold
B,

  (c) Threshold
C, or

  (d) Threshold
D.

2 Manmade Fibre and
Filament Yarn Industry
— SIC code 1811

3 Contract Textile Dyeing
and Finishing Industry
— SIC code 1992

Criteria:

(1) A new manufacturing facility
with aproduction capacity
> 15 000 tonnes/year.

Criteria:

(1) Modification of
an existing
facility that
meets

  (a) Threshold
A,

  (b) Threshold
B,

  (c) Threshold
C, or

  (d) Threshold
D.

4 Tire and Tube Industry
— SIC code 1511

Criteria:

(1) A new facility, regardless of
size.

Criteria:

(1) Modification of
an existing
facility that
meets

  (a) Threshold
A,

  (b) Threshold
B, or

  (c) Threshold
D.

5 Leather Tanneries —
SIC code 1711

Criteria:

(1) A new manufacturing facility
with a production capacity of
> 500 000 m2/year.

Criteria:

(1) Modification of
an existing
facility that
meets

  (a) Threshold
A,

(b) Threshold
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  B,

  (c) Threshold
C, or

  (d) Threshold
D.

6 Leadacid Battery Plants Criteria:

(1) A new facility manufacturing
leadacid batteries, regardless
of size.

Criteria:

(1) Modification of
an existing
facility that
meets

  (a) Threshold
A,

  (b) Threshold
B, or

  (c) Threshold
D.

Part 3 — Mine Projects

Definitions for Part 3

7   In this Part:

"clean coal" means coal that requires processing in a
coal preparation plant before it is transported from the
mine site for marketing or testing;

"industrial minerals" means the substances listed in
Appendix 3;

"mine" has the same meaning as in the Mines Act;

"mineral mine" means a mine where a mineral, as
defined in the Mineral Tenure Act, is or could be mined,
but does not include a mine where industrial minerals
are or could be mined;

"offshore mine" means a platform, artificial island or
other physical work or structure, including any
associated facilities, that is intended to be used, or is

http://www.bclaws.ca/civix/document/id/complete/statreg/96293_01
http://www.bclaws.ca/civix/document/id/complete/statreg/00_96292_01
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used, for the exploration for or production of a mineable
substance from the foreshore or submerged land along
a marine coastline, or from an offshore site located in
salt water;

"paydirt" means mined placer gravel that is or could be
processed in a sluice box, wash plant or other device for
extracting precious metals;

"permitted for disturbance" in relation to land, means
that the land would be or has been disturbed by mining
activities approved under a Mines Act permit or another
permit that was issued as part of a previous mine
approval;

"placer mineral mine" means a mine where a placer
mineral, as defined in the Mineral Tenure Act, is or could
be mined;

"proposed facility", in relation to the proposed
modification of the existing facility referred to in section
8 (1) or (2), means all of the physical works and
structures of the existing facility together with all of the
physical works and structures that would be constructed
as part of the proposed modification;

"quarry" means a quarry or other operation where
construction stone, an industrial mineral or another
substance is or could be mined, but does not include a
mineral mine, placer mineral mine or coal mine or a
sand or gravel pit;

"raw coal" means coal that does not require processing
in a coal preparation plant before it is transported from
the mine site for marketing or testing;

"threshold E" means the criteria described in section 8
(1);

"threshold F" means the criteria described in section 8
(2);

"threshold G" means the criteria described in section 8

http://www.bclaws.ca/civix/document/id/complete/statreg/96293_01
http://www.bclaws.ca/civix/document/id/complete/statreg/00_96292_01
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(3).

[am. B.C. Reg. 40/2009, s. (a).]

Criteria for proposed modifications of mine projects

8   (1) In this Part, threshold E is met for a proposed
modification of an existing facility if

(a) the existing facility, or the proposed facility,
were they new facilities in the same category as
the existing facility as described in Column 1 of
the applicable table, would meet the criteria set
out opposite in Column 2, and

(b) the modification will result in the disturbance
of

(i) at least 750 hectares of land that was
not previously permitted for disturbance, or

(ii) an area of land that was not previously
permitted for disturbance and that is at
least 50% of the area of land that was
previously permitted for disturbance at the
existing facility.

(2) In this Part, threshold F is met for a proposed modification
of an existing facility if

(a) the existing facility, or the proposed facility,
were they new facilities in the same category as
the existing facility as described in Column 1 of
the applicable table, would meet the criteria set
out opposite in Column 2, and

(b) the modification will result in the disturbance
of an area of land that was not previously
permitted for disturbance and that is at least
35% of the area of land that was previously
permitted for disturbance at the existing facility.

(3) In this Part, threshold G is met for a proposed modification
of an existing facility if
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(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would meet the criteria set out opposite in
Column 2, and

(b) the executive director has determined under
subsection (4) that the modification has the
potential to result in a significant adverse
environmental, economic, social, heritage or
health effect.

(4) For the purposes of a modification of an existing facility in
the offshore mine project category, the executive
director must determine whether the modification has the
potential to result in a significant adverse environmental,
economic, social, heritage or health effect.

[am. B.C. Reg. 40/2009, s. (b).]

Table 6

Mine Projects

Column 1 Column 2 Column 3

Project
Category New Project Modification of Existing Project

1 Coal Mines
— 
SIC code
063

Criteria:

(1) A new mine facility that,
during operation, will have a
production capacity of
> 250 000 tonnes/year of
clean coal or raw coal or a
combination of both clean
coal and raw coal.

Criteria:

(1) Modification of an existing mine
facility that meets Threshold E.

2 Mineral
Mines

Criteria:

(1) A new mine facility that,
during operations, will have
a production capacity of
> 75 000 tonnes/year of
mineral ore.

Criteria:

(1) Modification of an existing mine
facility that meets Threshold E.
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3 Sand and
Gravel Pits
— SIC
code 082

Criteria:

(1) A new pit facility that will
have a production capacity
of

  (a) > 500 000 tonnes/year
of excavated sand or
gravel or both sand and
gravel during at least
one year of its
operation, or

  (b) over a period of < 4
years of operation, >
1 000 000 tonnes of
excavated sand or
gravel or both sand and
gravel.

Criteria:

(1) Modification of an existing pit
facility that meets Threshold F.

4 Placer
Mineral
Mines

Criteria:

(1) A new mine facility that,
during operations, will have
a production capacity of >
500 000 tonnes/year of pay
dirt.

Criteria:

(1) Modification of an existing pit
facility that meets Threshold F.

5 Construction
Stone and
Industrial
Mineral
Quarries

Criteria:

(1) A new quarry facility or
other operation that

  (a) involves the removal of
construction stone or
industrial minerals or
both,

  (b) is regulated as a mine
under the Mines Act, and

  (c) during operations, will
have a production
capacity of > 250 000
tonnes/year of quarried
product.

Criteria:

(1) Modification of an existing mine
facility that meets Threshold E.

6 Offshore
Mines

Criteria:

(1) A new offshore mine
facility.

Criteria:

(1) Modification of an existing
facility that meets Threshold G.

http://www.bclaws.ca/civix/document/id/complete/statreg/96293_01
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Part 4 — Energy Projects

Definitions for Part 4

9   In this Part:

"another power plant" means a facility for the
generation of electricity from the sun, the wind or the
movement of tidal water, and includes all associated
structures, machinery, appliances, fixtures, equipment
and storage and handling facilities;

"electric transmission line" means a transmission line
of 500 kV or higher voltage;

"energy" includes every form of energy;

"energy resource" means natural gas and oil, and all
other forms of petroleum and hydrocarbon, in gaseous
or liquid state, and electricity;

"energy storage facility" means a place where an
energy resource is accumulated or stored in bulk as part
of the process of being transported or distributed, but
does not include

(a) a compressor, separator or dehydrator if the
compressor, separator or dehydrator is used as a
part of the production of natural gas or oil, or
both, from a well, or

(b) underground facilities used in conjunction
with the production of natural gas or oil, or both,
from a well and located at the wellhead;

"hydroelectric power plant" means a facility for the
generation of electricity from the motion of water, or
from the position or potential motion of water, and
includes associated dams, diversion works, water
conduits and all structures, machinery, appliances,
fixtures and equipment;

"municipal solid waste" has the same meaning as in
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section 12 and includes fuels derived by processing
municipal solid waste;

"natural gas processing plant" means a facility for
processing natural gas by removing from it natural gas
liquids, sulphur or substances other than water so that
the natural gas meets transmission pipeline
specifications;

"offshore oil or gas facility" means a platform,
artificial island or other physical work or structure,
including any associated facilities, that is intended to be
used, or is used, for the exploration for or production of
oil or natural gas from the foreshore or submerged land
along a marine coastline, or from an offshore site
located in salt water;

"process" means any process designed to remove
elements or compounds, whether hydrocarbon or non
hydrocarbon, from gas, and includes absorption,
adsorption or refrigeration, but does not include field
processing which normally takes place on or near the
extraction site, such as natural pressure reduction,
mechanical separation, heating, cooling, dehydration,
and compression;

"thermal electric power plant" means a facility for
generating electricity from the combustion of natural
gas, oil, petroleum products, coal, wood, wood waste,
plant products or municipal solid waste or from the use
of geothermal energy or from nuclear fission or fusion,
and includes all associated structures, machinery,
appliances, fixtures and equipment, and storage and
handling facilities;

"transmission pipeline" means a pipe or system of
pipes through which natural gas, oil or solids, or a liquid
or gas derived from natural gas, oil or solids, whether in
suspension or some other form, is transported, and
includes compressor or pumping facilities and other
equipment related to the operation of the transmission
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pipeline, associated terminal or storage facilities.

[am. B.C. Regs. 289/2003; 30/2005, s. 2.]

Whether modification results in significant adverse effects

10   For the purpose of determining whether the modification of an
offshore oil or gas facility is prescribed as a reviewable
project, the executive director must determine whether the
modification has the potential to result in a significant adverse
environmental, economic, social, heritage or health effect.

Tables 7 and 8

Table 7 — Electricity Projects

Column 1 Column 2 Column 3 Column 4

Project Category New Project Modification of
Existing Project

Dismantling and
Abandonment

of
Existing Project

1 Power Plants Criteria:

(1) A new facility
with a rated
nameplate
capacity of 
> 50 MW of
electricity that is

  (a) a
hydroelectric
power plant,

  (b) a thermal
electric
power plant,
or

  (c) another
power plant.

Criteria:

(1) Modification of an
existing facility that
results in the facility
having a rated
nameplate capacity
that has increased
by > 50 MW of
electricity.

Criteria:

(1) Dismantling
or
abandonment
of an existing
dam facility
associated
with an
existing
hydroelectric
power plant
of any size, if
the dam is,
or was,
permitted
under the
Water Act to
impound 
> 10 million
m3 of water.

2 Electric Transmission
Lines

Criteria:

(1) Subject to
subsection (2), a
new electric

Criteria:

(1) Subject to
subsections (2) and
(3), modification of

 

http://www.bclaws.ca/civix/document/id/complete/statreg/96483_01
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transmission line
of > 40 km in
length on a new
right of way.

(2) Assessment of a
new facility
under subsection
(1) does not
include the
dismantling and
abandonment
phases.

an existing facility if

  (a) the existing
facility, were it a
new facility,
would meet the
criteria set out
opposite in
Column 2, and

  (b) the modification
results in

    (i) the
rebuilding of
all or part of
the facility,
the
replacement
of the
existing
towers and
the rebuilt
facility
having a
voltage of
> 500 kV.

    (ii) the addition
of one or
more
electric
transmission
lines within
the right of
way
occupied by
the existing
facility, or

    (iii) construction
of an
extension to
the facility
having a
voltage of 
> 500 kV.

(2) The following types
of modifications are
not reviewable
under subsection (1)
(b) (i):

  (a) relocation of
existing
transmission
lines within an
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existing right of
way;

  (b) increasing the
capacity of
existing
transmission
lines by
conductor or
tower
modifications or
replacements, or
by changes to
the terrain
within an
existing right of
way;

  (c) relocation of
transmission line
rights of way
and associated
transmission
facilities,
provided they
follow the
existing general
corridor and
constitute a
length of
< 40 km;

  (d) replacement of
towers or
electric lines or
other repairs to
an existing
facility primarily
for maintenance
purposes.

(3) Assessment of the
modification of an
existing facility
under subsection (1)
does not include the
dismantling and
abandonment
phases.

Table 8 — Petroleum and Natural Gas Projects

[am. B.C. Reg. 30/2005, s. 3.]
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Column 1 Column 2 Column 3

Project
Category New Project Modification of Existing Project

1 Energy
Storage
Facilities

Criteria:

(1) Subject to subsection (2), a
new energy storage facility
with the capability to store
an energy resource in a
quantity that can yield by
combustion > 3 PJ of energy.

(2) Development or use of
naturally occurring
underground reservoirs for
the storage of petroleum or
natural gas is not reviewable
under subsection (1) if those
reservoirs are located in the
Western Canadian
Sedimentary Basin of North
East British Columbia within
the map groups and blocks
set out in Appendix 2.

Criteria:

(1) Subject to subsections (2) and
(3), modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in
an increase in the
capability of the facility to
store an energy resource,
other than electricity, by a
quantity that can yield by
combustion > 3 PJ of
energy.

(2) Replacement of project
components solely for
maintenance purposes is not
reviewable under subsection
(1).

(3) Development or use of
naturally occurring
underground reservoirs for the
storage of petroleum or
natural gas is not reviewable
under subsection (1) if those
reservoirs are located in the
Western Canadian
Sedimentary Basin of North
East British Columbia within
the map groups and blocks set
out in Appendix 2.

2 Repealed. [B.C. Reg. 30/2005, s. 3.]

3 Natural
Gas
Processing
Plants

Criteria:

(1) A new natural gas processing
plant facility

  (a) that

    (i) has the design
capacity to process
natural gas at a rate
of < 5.634 million

  Criteria:

(1) Modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in
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m3/day, and

    (ii) will result in sulphur
emissions to the
atmosphere of
> 2 tonnes/day, or

  (b) that has the design
capacity to process
natural gas at a rate of
> 5.634 million m3/day.

    (i) an incremental
increase in sulphur
emissions to the
atmosphere of > 2
tonnes/day, or

    (ii) a change in the design
capacity of the facility
resulting in an
incremental increase
of
> 5.634 million m3/day
in the capacity of the
facility to process
natural gas.

4 Transmission
Pipelines

Criteria:

(1) Subject to subsection (2), a
new transmission pipeline
facility with

  (a) a diameter of < 114.3
mm and a length of > 60
km,

  (b) a diameter of between
> 114.3 and < 323.9 mm
and a length of > 50 km,
or

  (c) a diameter of > 323.9
mm and a length of
> 40 km.

(2) Assessment of a new facility
under subsection (1) does
not include the dismantling
and abandonment phases.

Criteria:

(1) Subject to subsections (2) and
(3), modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in

    (i) for a facility that
when modified will
have a diameter of
< 114.3 mm,

      (A) rebuilding over a
length of
> 60 km, or

      (B) an extension of
> 60 km in
length,

    (ii) for a facility that
when modified will
have a diameter of
between > 114.3 and
< 323.9 mm,

      (A) rebuilding over a
length of > 50
km, or

      (B) an extension of
> 50 km in
length, or

    (iii) for a facility that
when modified will
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have a diameter of
> 323.9 mm,

      (A) rebuilding over a
length of
> 40 km, or

      (B) an extension of
> 40 km in
length.

(2) Assessment of the
modification of an existing
facility described in subsection
(1) does not include the
dismantling and abandonment
phases.

(3) Replacement of pipe primarily
for maintenance or repair
purposes is not reviewable
under subsection (1).

5 Offshore
Oil or Gas
Facilities

Criteria:

(1) A new offshore oil or gas
facility.

Criteria:

(1) Modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the executive director has
determined that the
modification has the
potential to result in a
significant adverse
environmental, economic,
social, heritage or health
effect.

Part 5 — Water Management Projects

Definitions for Part 5

11   In this Part:

"hydroelectric power plant" has the same meaning as
in Part 4;

"mine" has the same meaning as in the Mines Act.

http://www.bclaws.ca/civix/document/id/complete/statreg/96293_01
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Table 9

Water Management Projects

[am. B.C. Reg. 30/2005, s. 4.]

Column 1 Column 2 Column 3

Project Category New Project Modification of Existing
Project

Dismantling and

of Existing Project

1 Dams Criteria:

(1) Subject to subsections
(2) and (3), a new dam
facility that

  (a) is > 15 m high, or

  (b) under the Water Act,
will be permitted to
impound a reservoir
containing > 10
million m3 of water
above the natural
boundary of the
streams that supply
the water to the
reservoir.

(2) For the purposes of
subsection (1) (a),
"height" and "dam"
have the same meaning
as in the British Columbia
Dam Safety Regulation,
B.C. Reg. 44/2000.

(3) The following are not
reviewable under
subsection (1):

  (a) a dam that is a
tailings impoundment
constructed and
operated solely to
serve a single mine;

  (b) a dam or reservoir
that is associated
with a hydroelectric
power plant.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2,
and

  (b) the modification results
in an increase of the
flooded area of the
reservoir, as permitted
under the Water Act, by
> 20 hectares.

(2) The following are not
reviewable under subsection
(1):

  (a) a dam that is a tailings
impoundment
constructed and
operated solely to serve
a single mine;

  (b) a dam or reservoir that
is associated with a
hydroelectric power
plant.

Criteria:

(1)

(2)

 

 

2 Dykes Criteria: Criteria: Criteria:
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(1)  A new dyke facility that
protects from flooding an
area of > 10 km2. 

(1) Modification of an existing
facility if

  (a)  the existing facility,
were it a new facility,
would meet the criteria
set out opposite in
Column 2, and

  (b) the modification results
in the raising of the
entire length of the
dyke.

(1)

3 Water
Diversion
Projects

Criteria:

(1) Subject to subsection
(2), a facility
incorporating new works
that

  (a) are constructed for
the diversion of
water, and

  (b) under the Water Act,
are permitted to
divert water at a
maximum rate of
> 10 million m3/year.

(2) The following are not
reviewable under
subsection (1):

  (a) works for the
diversion of water
which have been
authorized under
section 8 of the
Water Act;

  (b) works that are
intended solely for
the purposes of a
tailings pond
constructed and
operated to serve a
single mine;

  (c) a water diversion
project that is
associated with a
hydroelectric power
plant.

Criteria: either (1) or (2)

(1) Subject to subsection (3),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2,
and

  (b) the modification results
in an increase of > 35%
in the maximum rate of
diversion of water per
year permitted under the
Water Act.

(2) Subject to subsection (3),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
not meet the criteria set
out opposite in
Column 2, and

  (b) the modification results
in

    (i) an increase of
> 35% in the
maximum rate of
diversion of water
per year permitted
under the Water Act,
and

    (ii) a maximum rate of
diversion of water
permitted under the
Water Act that is or

Criteria:

(1)

(2)
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will be
> 10 million m3/year.

(3) The following are not
reviewable under subsection
(1) or (2):

  (a) works for the diversion
of water which have
been authorized under
section 8 of the Water
Act;

  (b) works that are intended
solely for the purposes of
a tailings pond
constructed and
operated to serve a
single mine;

  (c) a water diversion project
that is associated with a
hydroelectric power
plant.

4 Groundwater
Extraction
Projects

Criteria:

(1) Subject to subsection
(2), a new facility that

  (a) consists of one or
more works for the
extraction of
groundwater to be
used for the same
project or where, in
the reasonable
opinion of the
executive director,
the works are so
closely related they
can be considered to
form a single project,

  (b) is operated
intermittently or
continuously for > 1
year, and

  (c) is designed to be
operated so that
groundwater is
extracted at a rate
of > 75 litres/second.

(2) A facility for the
extraction of

Criteria: either (1) or (2)

(1) Subject to subsection (3),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2,
and

  (b) the modification results
in

    (i) an increase of
> 35% over the
current extraction
rate at which the
facility has been
designed to be
operated, or

    (ii) an increase of > 75
litres/second over
the current
extraction rate at
which the facility has
been designed to be
operated.

(2) Subject to subsection (3),
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groundwater solely for
the following purposes is
not reviewable under
subsection (1):

  (a) providing
groundwater data for
an application for an
environmental
assessment
certificate;

  (b) providing
groundwater data, if
the testing is
conducted by or
under the supervision
of a person
registered as a
member of the
Association of
Professional
Engineers and
Geoscientists of
British Columbia with
competency in the
field of hydrogeology.

modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
in Column 2, subsection
(1) (a) and (b), but
would not meet the
criteria set out opposite
in Column 2, subsection
(1) (c), and

  (b) the modification results
in

    (i) an increase of
> 35% over the
current extraction
rate at which the
facility has been
designed to be
operated, and

    (ii) an extraction rate of
> 75 litres/second.

(3) A facility for the extraction
of groundwater solely for the
following purposes is not
reviewable under subsection
(1) or (2):

  (a) providing groundwater
data for an application
for an environmental
assessment certificate;

  (b) providing groundwater
data, if the testing is
conducted by or under
the supervision of a
person registered as a
member of the
Association of
Professional Engineers
and Geoscientists of
British Columbia with
competency in the field
of hydrogeology.

5 Shoreline
Modification
Projects

Criteria:

(1) Subject to subsections
(2) and (3), a new
facility, or a new activity
unrelated to the

Criteria: either (1) or (2)

(1) Subject to subsections (3)
and (4), modification of an
existing facility if

Criteria:

(1)
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construction of a new
facility, that

  (a) results in changes in
or about a stream,
marine coastline or
estuary, and

  (b) entails dredging,
filling or other direct
physical disturbance
of

    (i) > 1 000 m of
linear shoreline,
or

    (ii) > 2 hectares of
foreshore or
submerged land,
or a combination
of foreshore and
submerged land,
below the natural
boundary of a
stream, marine
coastline or
estuary.

(2) Area flooded is not
included in the
calculation of area
directly disturbed under
subsection (1) (b) (ii).

(3) The following are not
reviewable under
subsection (1):

  (a) periodic shoreline
cleanup projects;

  (b) periodic maintenance
dredging of the
foreshore or
submerged land, or a
combination of
foreshore and
submerged land,
below the natural
boundary of a
stream, marine
coastline or estuary;

  (c) a ferry terminal or
marine port facility.

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2,
and

  (b) the modification results
in an increase of > 35%
in

    (i) the length of linear
shoreline that is
directly disturbed by
dredging, filling or
other physical action,
or

    (ii) the area of foreshore
or submerged land,
or a combination of
foreshore and
submerged land,
below the natural
boundary of a
stream, marine
coastline or estuary
that is so disturbed.

(2) Subject to subsections (3)
and (4), modification of an
existing facility if

  (a) the existing facility, were
it a new facility, would
not meet the criteria set
out opposite in Column
2, but has resulted in
changes in or about a
stream, marine coastline
or estuary, and

  (b) the modification results
in an increase of > 35%
in

    (i) the length of linear
shoreline that is
directly disturbed by
dredging, filling or
other physical action,
or

    (ii) the area of foreshore
or submerged land,
or a combination of
foreshore and
submerged land,
below the natural
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boundary of a
stream, marine
coastline or estuary
that is so disturbed,
and

  (c) the modification also
results in changes in or
about a stream,
coastline or estuary
which in total equal or
exceed the criteria
described in Column 2,
subsection (1) (b) (i) or
(ii) for a new facility.

(3) Area flooded is not included
in the calculation of area
directly disturbed under
subsection (1) (b) (ii) and (2)
(b) (ii).

(4) The following are not
reviewable under subsection
(1) or (2):

  (a) periodic shoreline
cleanup projects;

  (b) periodic maintenance
dredging of the foreshore
or submerged land, or a
combination of foreshore
and submerged land,
below the natural
boundary of a stream,
marine coastline or
estuary;

  (c) a ferry terminal or
marine port facility.

Part 6 — Waste Disposal Projects

Definitions for Part 6

12   In this Part:

"biomedical waste" has the same meaning as in the
Hazardous Waste Regulation, B.C. Reg. 63/88;

"incinerator", "land treatment", "long term



5/12/2016 Reviewable Projects Regulation

http://www.bclaws.ca/Recon/document/ID/freeside/13_370_2002 34/52

storage", "mobile facility", "off site facility",
"secure landfill", "short term storage", "surface
impoundment", "thermal treatment", "treatment"
and "waste pile" have the same meanings as in the
Hazardous Waste Regulation, B.C. Reg. 63/88;

"municipal liquid waste", "municipal solid waste",
"hazardous waste" and "waste" have the same
meanings as in the Environmental Management Act;

"threshold H" means the criteria described in section 13
(1);

"threshold I" means the criteria described in section 13
(2).

[am. B.C. Regs. 319/2004, s. (b); 30/2005, s. 5.]

Criteria for proposed modifications of waste disposal projects

13   (1) In this Part, threshold H is met for a proposed modification
of an existing facility if,

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would meet the criteria set out opposite in
Column 2, and

(b) the modification will result in an increase of
at least 30% in the total waste discharge of the
facility.

(2) In this Part, threshold I is met for a proposed modification
of an existing facility if,

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would not meet the criteria set out opposite in
Column 2, and

(b) the modification will result in

(i) a facility that if it were a new facility

http://www.bclaws.ca/civix/document/id/complete/statreg/03053_00
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would meet the criteria set out opposite in
Column 2, and

(ii) an increase of at least 30% in the total
waste discharge from the facility.

Tables 10 to 12

Table 10 — Hazardous Waste Management Projects

[am. B.C. Reg. 30/2005, ss. 6 to 8.]

Column 1 Column 2 Column 3

Project Category New Project Modification of Existing
Project

1 Hazardous
Waste
Facilities

Criteria:

(1) Subject to subsections (2) and (3),
a proposal

  (a) for the storage, treatment or
disposal of biomedical waste
or hazardous waste if the
proposal

    (i) entails facilities of a type
specified under subsection
(2), and

    (ii) is for

      (A) construction of a new
facility, or

      (B) modification of an
existing facility for
which the storage,
treatment or disposal
of biomedical waste or
hazardous waste has
not previously been
permitted under the
Environmental
Management Act, or

  (b) to use hazardous waste at an
existing offsite facility whose
principal function is not waste
management, and that has not
previously been permitted to
use that type of hazardous
waste under the
Environmental Management
Act, if there will be

Criteria:

(1) Subject to subsection
(2), modification of an
existing facility that
meets

  (a) Threshold H,

  (b) Threshold I, as it
applies to
modification of
facilities described
in Column 2,
subsection (2) (a)
and (c), or

  (c) Threshold I as it
applies to the
modification of
facilities that use
hazardous waste
under Column 2,
subsection (1) (b)
(ii) (A) or (B).

(2) The following are not
reviewable under
subsection (1):

  (a) a facility for the
treatment of a
hazardous waste
which does not
use or propose to
use incineration
or thermal
treatment if the
facility is
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    (i) offsite use of hazardous
waste by combustion or
thermal processes, or

    (ii) offsite use of hazardous
waste other than by
combustion or thermal
processes if

      (A) one type of hazardous
waste listed in Column
I of Table 1 of
Schedule 6 of the
Hazardous Waste
Regulation, B.C. Reg.
63/88, is to be used
and the daily
maximum use is at
least 1 000 times
greater than the
registration quantity
listed in Column II of
that Table, or

      (B) more than one type of
hazardous waste listed
in Column 1 of Table 1
of Schedule 6 of the
Hazardous Waste
Regulation, B.C. Reg.
63/88, is to be used
and the cumulative
maximum design use
is > 100 000 kg/day or
> 100 000 litres/day,
as appropriate.

(2) Subsection (1) (a) applies to the
following types of facilities:

  (a) an offsite incinerator or
thermal treatment facility,
excluding

    (i) a thermal treatment
facility that utilizes non
combustion technologies
for the disinfection or
sterilization of biomedical
waste, or

    (ii) an incinerator or thermal
treatment facility that
uses combustion or other
related technologies for
the treatment or disposal
of biomedical waste, and
that has a capacity of < 5

    (i) a mobile off
site treatment
facility, or

    (ii) a research
and
demonstration
facility;

  (b) any treatment
authorized by
Part 6 of the
Hazardous Waste
Regulation, B.C.
Reg. 63/88.
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tonnes/day;

  (b) an offsite long term storage
facility or secure landfill;

  (c) an offsite treatment facility,
other than an incinerator,
thermal treatment facility or
land treatment facility,

    (i) if one type of hazardous
waste listed in Column I of
Table 1 of Schedule 6 of
the Hazardous Waste
Regulation, B.C. Reg.
63/88, is to be treated,
and the daily maximum
design treatment capacity
is at least 1 000 times
greater than the
registration quantity listed
in Column II of that Table,
or

    (ii) if more than one type of
hazardous waste listed in
Column I of Table 1 of
Schedule 6 of the
Hazardous Waste
Regulation, B.C. Reg.
63/88, is to be treated,
and the cumulative
maximum design
treatment capacity is >
100 000 kg/day or
>100 000 litres/day, as
appropriate.

(3) The following are not reviewable
under subsections (1) and (2):

  (a) a facility for the treatment of
a hazardous waste which does
not use or propose to use
incineration or thermal
treatment if the facility is

    (i) a mobile offsite treatment
facility, or

    (ii) a research and
demonstration facility;

  (b) any treatment authorized by
Part 6 of the Hazardous Waste
Regulation, B.C. Reg. 63/88.
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Table 11 — Solid Waste Management Projects

[am. B.C. Regs. 4/2010, s. 2; 59/2012.]

Column 1 Column 2 Column 3

Project Category New Project Modification of Existing
Project

1 Local
Government
Solid Waste
Management
Facilities

Criteria:

(1) A new facility if

  (a) the facility is in a solid
waste management
plan submitted to the
minister responsible for
the administration of
the Environmental
Management Act for
approval as part of the
Regional Solid Waste
Management Planning
Process, or the board of
a regional district has
determined that the
facility will be included
in such a solid waste
management plan or an
amendment to such a
solid waste
management plan, and

  (b) the facility is for the
treatment or disposal
of municipal solid waste
by the operation of

    (i) a landfill with a
design capacity of
> 250 000
tonnes/year,

    (ii) a device, other
than a device
referred to in
subparagraph (iii),
that, with or
without energy
recovery, destroys
the waste using
high temperatures
and that has a
design capacity of
> 225 tonnes/day,

or

Criteria:

(1) Modification of an existing
facility if the board of a
regional district has
determined that the
modification will be included
in a solid waste management
plan or a solid waste
management plan
amendment to be submitted
to the minister responsible
for the administration of the
Environmental Management
Act for approval as part of
the Regional Solid Waste
Management Planning
Process, and the criteria in
either (a) or (b) are met:

  (a) the modification of the
existing facility if

    (i) the existing facility,
were it a new
facility, would meet
the criteria described
opposite in Column 2,
section (1) (b) (i),
and

    (ii) the modification
results in

      (A) an extension in
the lifespan of
the facility
beyond that
lifespan currently
authorized in an
approved solid
waste
management
plan, or

      (B) an increase in
the annual
design capacity
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or

    (iii) a device that, with
or without energy
recovery, destroys
the waste using
high temperatures
and that is located
in the Greater
Vancouver Regional
District or the
Fraser Valley
Regional District.

design capacity
of the facility
beyond that
currently
authorized in an
approved solid
waste
management
plan;

  (b) does not meet the
criteria described in
Column 2, subsection (1)
(b) (i), (ii) or (iii) for a
new facility, but the
modification results in an
increase in the design
capacity of the facility
above the threshold
under Column 2,
subsection (1) (b) (i), (ii)
or (iii).

Table 12 — Liquid Waste Management Projects

[am. B.C. Reg. 30/2005, s. 9.]

Column 1 Column 2 Column 3

Project Category New Project Modification of Existing Project

1 Local
Government
Liquid Waste
Management
Facilities

Criteria:

(1) Subject to subsections
(2) and (3), a new
facility that is

  (a) for the treatment
or disposal of
municipal liquid
waste, and

  (b) designed to serve
> 10 000 people.

(2) Assessment of a new
facility under
subsection (1) does
not include the
dismantling and
abandonment phases.

(3) A facility that is a
component of a
Municipal Liquid Waste
Management Plan

Criteria:

(1) Subject to subsections (2) and
(3), modification of an existing
facility that meets the criteria in
paragraph (a) or (b):

  (a) Threshold H;

  (b) if the existing facility were a
new facility, the existing
facility would meet the
criteria described in Column 2,
subsection (1) (a), but would
not meet the criteria
described in Column 2,
subsection (1) (b) and the
modification results in

    (i) an increase in its capacity
sufficient to permit the
plant to serve an existing
or planned population of 
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Management Plan
approved under the
Environmental
Management Act is
not reviewable under
subsection (1).

> 10 000 people, and

    (ii) an increase of  > 30% in
the total waste discharge
from the facility.

(2) Assessment of the modification of
an existing facility described in
subsection (1) does not include
the dismantling and abandonment
phases.

(3) A modification that is a
component of a Municipal Liquid
Waste Management Plan
approved under the
Environmental Management Act is
not reviewable under subsection
(1).

Part 7 — Food Processing Projects

Definitions for Part 7

14   In this Part:

"threshold J" means the criteria described in section 15
(1);

"threshold K" means the criteria described in section 15
(2).

Criteria for proposed modifications of food processing projects

15   (1) In this Part, threshold J is met for a proposed modification
of an existing facility if

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would meet the criteria set out opposite in
Column 2, and

(b) the modification will result in an increase of
at least 30% in the total waste discharge of the
facility.
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(2) In this Part, threshold K is met for a proposed modification
of an existing facility if

(a) the existing facility, were it a new facility in
the same category as the existing facility as
described in Column 1 of the applicable table,
would not meet the criteria set out opposite in
Column 2, and

(b) the modification will result in

(i) a facility that if it were a new facility
would meet the criteria set out opposite in
Column 2, and

(ii) an increase of at least 30% in the total
waste discharge of the facility.

Table 13

Food Processing Projects

[am. B.C. Reg. 30/2005, s. 9.]

Column 1 Column 2 Column 3

Project Category New Project Modification of
Existing Project

1 Meat and Meat
Products Industry
(except poultry) —
SIC code 1011

2 Poultry Products
Industry — SIC
code 1012

3 Fish Products
Industry — SIC
code 1021

Criteria:

(1) A new facility that has a maximum
liquid waste discharge permitted under
the Environmental Management Act of
> 800 m3/day.

Criteria:

(1) Modification
of an existing
facility that
meets

  (a) Threshold
J, or

  (b) Threshold
K.

Part 8 — Transportation Projects

Definitions for Part 8

16   In this Part, "public highway" means a road, street, lane,

http://www.bclaws.ca/civix/document/id/complete/statreg/03053_00


5/12/2016 Reviewable Projects Regulation

http://www.bclaws.ca/Recon/document/ID/freeside/13_370_2002 42/52

bridge or right of way designed or intended for use by the
general public for the passage of vehicles, but does not
include a private road.

Table 14

Transportation Projects

Column 1 Column 2 Column 3

Project Category New Project Modification of Existing Project

1 Public
Highways

Criteria:

(1) Subject to subsection (2),
a new facility consisting
of > 20 continuous km of
paved public highway
with > 2 lanes.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility that results in the
addition of > 2 lanes of paved
public highway to an existing
paved public highway over a
continuous distance of > 20
km.

(2) Assessment of the modification
of an existing facility described
in subsection (1) does not
include the dismantling and
abandonment phases.

2 Railways Criteria:

(1) Subject to subsection (2),
a new railway facility
that consists of

  (a) > 20 continuous km
of developed track,
or

  (b) a rail line designed to
accommodate high
speed trains with a
design speed of
> 200 km/hour.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility that results in

  (a) the addition of one or more
lines of track to an existing
railway over a continuous
distance of > 20 km, or

  (b) a railway designed to
accommodate highspeed
trains with a design speed
of > 200 km/hour.

(2) Assessment of the modification
of an existing facility described
in subsection (1) does not
include the dismantling and
abandonment phases.

3 Ferry Criteria: Criteria:
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Terminals (1) Subject to subsection (2),
a new ferry terminal
facility

  (a) that

    (i) serves marine
ferry operations,
and

    (ii) has an outbound
annual vehicle
throughput
capacity of
> 500 000
vehicles, or

  (b) that

    (i) serves either
marine or
freshwater ferry
operations, and

    (ii) entails
construction of
the facility by
dredging, filling or
other direct
physical
disturbance of

      (A) > 1 000 m of
linear
shoreline, or

      (B) > 2 hectares
of foreshore
or submerged
land, or a
combination
of foreshore
and
submerged
land, below
the natural
boundary of a
water body.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

(1) Subject to subsections (2) and
(3), modification of an existing
facility if

  (a) the existing facility, were it
a new facility, would meet
the criteria set out
opposite in Column 2, and

  (b) the modification

    (i) results in an increase in
the outbound annual
vehicle throughput
capacity of > 35%, or

    (ii) entails dredging, filling
or other direct physical
disturbance of

      (A) > 1 000 m of linear
shoreline, or

      (B) > 2 hectares of
foreshore or
submerged land, or
a combination of
foreshore and
submerged land,
below the natural
boundary of a
water body.

(2) Assessment of the modification
of an existing facility described
in subsection (1) does not
include the dismantling and
abandonment phases.

(3) Periodic maintenance dredging
for an existing facility is not
reviewable under subsection
(1).

4 Marine Port
Facilities

Criteria:

(1) Subject to subsection (2),

Criteria:

(1) Subject to subsections (2) and
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(other than
Ferry
Terminals)

a new marine port
facility, other than a ferry
terminal, if construction
of the facility entails
dredging, filling or other
direct physical
disturbance of

  (a) > 1 000 m of linear
shoreline, or

  (b) > 2 hectares of
foreshore or
submerged land, or a
combination of
foreshore and
submerged land,
below the natural
boundary of a marine
coastline or marine
estuary.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

(3), modification of an existing
facility, other than a ferry
terminal, if

  (a) the existing facility, were it
a new facility, would meet
the criteria set out
opposite in Column 2, and

  (b) the modification results in
dredging, filling or other
direct physical disturbance
of

    (i) > 1 000 m of linear
shoreline, or

    (ii) > 2 hectares of
foreshore or
submerged land, or a
combination of
foreshore and
submerged land, below
the natural boundary of
a marine coastline or
marine estuary.

(2) Assessment of the modification
of an existing facility described
in subsection (1) does not
include the dismantling and
abandonment phases.

(3) Periodic maintenance dredging
for an existing facility is not
reviewable under subsection
(1).

5 Airports Criteria:

(1) Subject to subsection (2),
a new airport facility that
has a runway > 1 500 m
in length.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility that results in

  (a) installing a new runway
> 1 500 m long,

  (b) extending an existing
runway that is < 1 500 m
long by > 1 500 m, or

  (c) extending an existing
runway that is > 1 500 m
long by > 500 m.

(2) Assessment of the modification
of an existing facility described
in subsection (1) does not
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include the dismantling and
abandonment phases.

Part 9 — Tourist Destination Resort Projects

Definitions for Part 9

17   In this Part:

"bed unit" means the accommodation required for one
person to stay overnight, and includes accommodation
which is available on a nightbynight basis and
permanent residential accommodation;

"commercial bed unit" means the accommodation
required for one person to stay overnight, but does not
include permanent residential accommodation;

"golf resort development" means a resort
development with attached golf facilities;

"marina resort development" means a resort
development with attached moorage facilities;

"resort development" means a commercial operation,
with attached commercial bed units, that caters to
tourists and serves local, regional, provincial or
international markets;

"ski resort development" means a resort development
with attached skiing facilities.

Table 15

Tourist Destination Resort Projects

Column 1 Column 2 Column 3

Project Category New Project Modification of Existing Project

1 Resort
Developments
— not golf,
marina or ski

Criteria:

(1) Subject to subsection (2),
a new facility that

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility if
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  (a) is a resort
development, with or
without associated
recreation facilities,

  (b) is not a golf resort
development, a marina
resort development or
a ski resort
development, and

  (c) has > 2 000 bed units,
of which > 600 must
be commercial bed
units.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in
an increase in the number
of bed units at the facility
by > 2 000, of which
> 600 must be
commercial bed units.

(2) Assessment of the
modification of an existing
facility described in subsection
(1) does not include the
dismantling and abandonment
phases.

2 Golf Resorts Criteria:

(1) Subject to subsection (2),
a new facility that

  (a) is a golf resort
development, and

  (b) has

    (i) a developed base
area of
> 200 hectares,
which includes

      (A) > 100 hectares
of golf courses,
and

      (B) > 100 hectares
of area for the
club house,
hotel,
restaurant,
parking and
ancillary
services, and

    (ii) > 600 commercial
bed units.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in

    (i) an increase in the
developed base area
of the facility by
> 200 hectares, and

    (ii) an increase in the
number of commercial
bed units at the
facility by > 600.

(2) Assessment of the
modification of an existing
facility described in subsection
(1) does not include the
dismantling and abandonment
phases.
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3 Marina
Resorts

Criteria:

(1) Subject to subsection (2),
a new facility that

  (a) is a marina resort
development, and

  (b) has

    (i) a marina with
> 1 000 linear
metres of
moorage, and

    (ii) > 600 commercial
bed units.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in

    (i) an increase in the
moorage at the facility
by > 1 000 linear
metres, and

    (ii) an increase in the
number of commercial
bed units at the
facility by > 600.

(2) Assessment of the
modification of an existing
facility described in subsection
(1) does not include the
dismantling and abandonment
phases.

4 Ski Resorts Criteria:

(1) Subject to subsection (2),
a new facility that

  (a) is a ski resort
development, and

  (b) has > 2 000 bed units,
of which > 600 must
be commercial bed
units.

(2) Assessment of a new
facility under subsection
(1) does not include the
dismantling and
abandonment phases.

Criteria:

(1) Subject to subsection (2),
modification of an existing
facility if

  (a) the existing facility, were
it a new facility, would
meet the criteria set out
opposite in Column 2, and

  (b) the modification results in
an increase in the number
of the bed units at the
facility by > 2 000, of
which > 600 must be
commercial bed units.

(2) Assessment of the
modification of an existing
facility described in subsection
(1) does not include the
dismantling and abandonment
phases.
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Appendix 1

Contaminant Weighting Factors

Table A
Air Contaminant Weighting Factor
Carbon Dioxide 0.00

Methane 0.00

Ammonia 1.00

Asbestos* 1.00/unit

Carbon Monoxide 0.03

Chlorine and Chlorine Oxides 0.67

Fluorides 40.14

Hydrocarbons 1.00

Hydrogen Chloride 0.67

Metals 40.14

Nitrogen Oxides 0.67

Phenols 1.00

Sulphur and Sulphur Oxides 0.78

Total Particulate 1.00

Total Reduced Sulphur 33.45

Volatile Organic Compounds 1.00

Other contaminants not otherwise specified 1.00

* Units of Asbestos are equivalent to 5 cubic metres of air emissions
per minute at a concentration of 2 fibres per cubic centimetre. Rates of
discharge for other air contaminants are measured in tonnes.

Table B
Effluent Contaminant Weighting Factor
Acute Toxicity** 1.10/unit

Ammonia 7.53

Adsorbable Organic Halides 20.00

Arsenic 20.00

Biochemical Oxygen Demand 1.51

Chlorine 20.00

Cyanide 20.00

Fluoride 7.53
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Metals 20.00

Nitrogen and Nitrates 3.01

Oil and Grease 5.02

Other Petroleum Products 5.02

Other Solids 1.00

Phenols 20.00

Phosphorus and Phosphates 7.53

Sulphates 0.29

Sulphides 20.00

Surfactants 5.02

Suspended Solids 1.00

Other contaminants not otherwise specified 1.00

** Units of Acute Toxicity are determined using the following formula:

   

Average Daily Flow

  (100 — LC50)

20

Units of Acute Toxicity = 

  100

Rates of discharge for other effluent contaminants are measured in
tonnes.

Table C
Solid

Contaminant
Weighting
Factor

Coarse Coal Refuse 8.00

Refuse 1.00

 

Rates of discharge for solid contaminants are measured in tonnes.

Appendix 2

Map Groups and Blocks Contained Within the Western Canadian 
Sedimentary Basin of North East British Columbia

(Table 8, Item 1, Column 2, subsection (2) and Column 3, subsection
(2))

MAP GROUP(S) BLOCK(S)
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93H01 I, J

93H07 H, I, J

93H08 A, B, C, E, F, G, H, I, J, K, L

93H09, 15, 16 ALL

93H10 A, B, C, E, F, G, H, I, J, K, L

93H11 H, I, J

93H13 H, I, J

93H14 A, B, C, E, F, G, H, I, J, K, L

93I0103, 0516 ALL

93I04 A, B, C, E, F, G, H, I, J, K, L

93J01 I

93J08 A, B, F, G, H, I, J, K, L

93J09, 16 ALL

93J10 H, I, J

93J15 A, B, C, F, G, H, I, J, K, L

93N16 I

93O01, 02, 0711, 1316 ALL

93O03 A, G, H, I, J

93O05 I

93O06 A, B, C, E, F, G, H, I, J, K, L

93O12 A, G, H, I, J, K

93P (0116) ALL

94A (0116) ALL

94B (0116) ALL

94G (0116) ALL

94H (0116) ALL

94I (0116) ALL

94J (0116) ALL

94K (0116) ALL

94N (0116) ALL

94O (0116) ALL

94P (0116) ALL

94C01 A, B, G, H, I, J, K
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94C07 I

94C08, 09, 15, 16 ALL

94C10 A, B, G, H, I, J, K

94C14 H, I

94E16 H, I

94F01, 02, 0611, 1316 ALL

94F03 A, B, F, G, H, I, J, K

94F05 I

94F12 A, B, G, H, I, J, K

94L01 A, B, F, G, H, I, J, K, L

94L07 A, G, H, I, J, K

94L0810, 15, 16 ALL

94L11 H, I, J

94L13 I

94L14 A, B, C, E, F, G, H, I, J, K, L

94M0103, 0516 ALL

94M04 A, G, H, I, J, K

95A (0104) A, B, C, D

95B (0104) A, B, C, D

95C (0104) A, B, C, D

95D (0104) A, B, C, D

104P08 I

104P09 A, B, F, G, H, I, J, K, L

104P15 H, I, J

104P16 ALL

105A01 A, B, C, D

105A02 A, B

Appendix 3

Industrial Minerals

1   The following are industrial minerals for the purposes of the
definition in section 7:

(a) all rock or stone used to produce dimension
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stone or building facing stone, or for any other
ornamental or decorative purpose;

(b) barite, calcite, dolomite, gypsum, limestone,
magnesite, phosphate rock, wollastonite;

(c) bentonite, clay, diatomaceous earth,
pozzolanic materials, zeolite, kaolin clay, and all
related substances;

(d) pumice, lava, volcanic ash and all related
substances;

(e) all substances in which silica is the
predominant mineral and which are used for an
industrial purpose, including massive silica,
quartz, quartzite, garnet and corundum;

(f) jade, rhodonite and all decorative stone and
rock;

(g) talc;

(h) marl;

(i) feldspar;

(j) shale and slate;

(k) graphite.

Note: this regulation replaces B.C. Reg. 276/95

[Provisions of the Environmental Assessment Act, S.B.C. 2002, c. 43,
relevant to the enactment of this regulation: section 5]

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada

http://www.bclaws.ca/civix/document/id/complete/statreg/02043_01
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Copyright (c) Queen's Printer,
Victoria, British Columbia, Canada

License
Disclaimer

This Act has "Not in Force" sections. See the Table of Legislative Changes.

UTILITIES COMMISSION ACT
[RSBC 1996] CHAPTER 473

Contents
1 Definitions

Part 1 — Utilities Commission
2 Commission continued

2.1 Application of Administrative Tribunals Act
3 Commission subject to direction
4 Sittings and divisions
5 Commission's duties
6 Repealed
7 Employees
8 Technical consultants
9 Pensions

9.1 Chief operating officer's duties
10 Secretary's duties
11 Conflict of interest
12 Obligation to keep information confidential
13 Annual report

Part 2
14–20 Repealed

Part 3 — Regulation of Public Utilities
21 Application of this Part
22 Exemptions
23 General supervision of public utilities
24 Commission must make examinations and inquiries
25 Commission may order improved service
26 Commission may set standards

27 Joint use of facilities

http://www.bclaws.ca/standards/2014/QP-License_1.0.html
http://www.bclaws.ca/standards/2014/QP-Disclaimer_1.0.html
http://www.bclaws.ca/civix/document/id/complete/statreg/E3tlc96473
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27 Joint use of facilities
28 Utility must provide service if supply line near
29 Commission may order utility to provide service if supply line

distant
30 Commission may order extension of existing service
31 Regulation of agreements
32 Use of municipal thoroughfares
33 Dispensing with municipal consent
34 Order to extend service in municipality
35 Other orders to extend service
36 Use of municipal structures
37 Supervisors and inspectors
38 Public utility must provide service
39 No discrimination or delay in service
40 Exemption for part of municipality
41 No discontinuance without permission
42 Duty to obey orders
43 Duty to provide information
44 Duty to keep records

44.1 Longterm resource and conservation planning
44.2 Expenditure schedule
45 Certificate of public convenience and necessity
46 Procedure on application
47 Order to cease work
48 Cancellation or suspension of franchises and permits
49 Accounts and reports
50 Commission approval of issue of securities
51 Restraint on capitalization
52 Restraint on disposition
53 Consolidation, amalgamation and merger
54 Reviewable interests
55 Appraisal of utility property
56 Depreciation accounts and funds
57 Reserve funds
58 Commission may order amendment of schedules

58.1 Rate rebalancing
59 Discrimination in rates
60 Setting of rates
61 Rate schedules to be filed with commission
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62 Schedules must be available to public
63 Schedules must be observed
64 Orders respecting contracts

Part 3.1
64.01
64.04

Repealed

Part 4 — Carriers, Purchasers and Processors
64.1 Definition
65 Common carrier
66 Common purchaser
67 Common processor

Part 5 — Electricity Transmission
68 Definitions
69 Repealed
70 Use of electricity transmission facilities
71 Energy supply contracts

71.1 Gas marketers

Part 6 — Commission Jurisdiction
72 Jurisdiction of commission to deal with applications
73 Mandatory and restraining orders
74 Inspections
75 Commission not bound by precedent
76 Jurisdiction as to liquidators and receivers
77 Power to extend time
78 Evidence
79 Findings of fact conclusive
80 Commission not bound by judicial acts
81 Pending litigation
82 Power to inquire without application
83 Action on complaints
84 General powers not limited
85 Hearings to be held in certain cases
86 Public hearing

86.1 Repealed
86.2 When oral hearings not required
87 Recitals not required in orders
88 Application of orders
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88.1 Withdrawal of application
89 Partial relief
90 Commencement of orders
91 Orders without notice
92 Directions

9394 Repealed
95 Lien on land
96 Substitute to carry out orders
97 Entry, seizure and management
98 Defaulting utility may be dissolved

Part 7 — Decisions and Appeals
99 Reconsideration
100 Requirement for hearing
101 Appeal to Supreme Court or Court of Appeal
102 Stay on appeal
103 Costs of appeal
104 Case stated by commission
105 Jurisdiction of commission exclusive

Part 8 — Offences and Penalties
106 Offences
107 Restraining orders
108 Repealed
109 Remedies not mutually exclusive

Part 8.1 — Administrative Penalties
109.1 Contraventions
109.2 Administrative penalties
109.3 Notice of contravention or penalty
109.4 Due date of penalty
109.5 Recovery of penalty from ratepayers prohibited
109.6 Enforcement of administrative penalty
109.7 Revenue from administrative penalties
109.8 Limitation period

Part 9 — General
110 Powers of commission in relation to other Acts
111 Substantial compliance
112 Vicarious liability

113 Public utilities may apply
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113 Public utilities may apply
114 Municipalities may apply
115 Certified documents as evidence
116 Class representation
117 Costs of commission
118 Participant costs
119 Tariff of fees
120 No waiver of rights
121 Relationship with Local Government Act
122 Repealed
123 Service of notice
124 Reasons to be given
125 Regulations

125.1 Minister's regulations
125.2 Adoption of reliability standards, rules or codes
126 Intent of Legislature

Definitions

1  In this Act:

"appraisal" means appraisal by the commission;

"authority" means the British Columbia Hydro and
Power Authority;

"British Columbia's energy objectives" has the same
meaning as in section 1 (1) of the Clean Energy Act;

"commission" means the British Columbia Utilities
Commission continued under this Act;

"compensation" means a rate, remuneration, gain or
reward of any kind paid, payable, promised, demanded,
received or expected, directly or indirectly, and includes
a promise or undertaking by a public utility to provide
service as consideration for, or as part of, a proposal or
contract to dispose of land or any interest in it;

"costs" includes fees, counsel fees and expenses;

"demandside measure" has the same meaning as in

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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section 1 (1) of the Clean Energy Act;

"distribution equipment" means posts, pipes, wires,
transmission mains, distribution mains and other
apparatus of a public utility used to supply service to the
utility customers;

"expenses" includes expenses of the commission;

"petroleum industry" includes the carrying on within
British Columbia of any of the following industries or
businesses:

(a) the distillation, refining or blending of
petroleum;

(b) the manufacture, refining, preparation or
blending of products obtained from petroleum;

(c) the storage of petroleum or petroleum
products;

(d) the wholesale or retail distribution or sale of
petroleum products;

(e) the wholesale or retail distribution or sale of
liquefied or compressed natural gas;

"petroleum products" includes gasoline, naphtha,
benzene, kerosene, lubricating oils, stove oil, fuel oil,
furnace oil, paraffin, aviation fuels, liquid butane, liquid
propane and other liquefied petroleum gas and all
derivatives of petroleum and all products obtained from
petroleum, whether or not blended with or added to
other things;

"public hearing" means a hearing of which public notice
is given, which is open to the public, and at which any
person whom the commission determines to have an
interest in the matter may be heard;

"public utility" means a person, or the person's lessee,
trustee, receiver or liquidator, who owns or operates in
British Columbia, equipment or facilities for

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01


5/13/2016 Utilities Commission Act

http://www.bclaws.ca/Recon/document/ID/freeside/00_96473_01 7/96

(a) the production, generation, storage,
transmission, sale, delivery or provision of
electricity, natural gas, steam or any other agent
for the production of light, heat, cold or power to or
for the public or a corporation for compensation, or

(b) the conveyance or transmission of information,
messages or communications by guided or
unguided electromagnetic waves, including
systems of cable, microwave, optical fibre or
radiocommunications if that service is offered to
the public for compensation,

but does not include

(c) a municipality or regional district in respect of
services provided by the municipality or regional
district within its own boundaries,

(d) a person not otherwise a public utility who
provides the service or commodity only to the
person or the person's employees or tenants, if the
service or commodity is not resold to or used by
others,

(e) a person not otherwise a public utility who is
engaged in the petroleum industry or in the
wellhead production of oil, natural gas or other
natural petroleum substances,

(f) a person not otherwise a public utility who is
engaged in the production of a geothermal
resource, as defined in the Geothermal Resources
Act, or

(g) a person, other than the authority, who enters
into or is created by, under or in furtherance of an
agreement designated under section 12 (9) of the
Hydro and Power Authority Act, in respect of
anything done, owned or operated under or in
relation to that agreement;

"rate" includes

http://www.bclaws.ca/civix/document/id/complete/statreg/96171_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96212_01
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(a) a general, individual or joint rate, fare, toll,
charge, rental or other compensation of a public
utility,

(b) a rule, practice, measurement, classification or
contract of a public utility or corporation relating to
a rate, and

(c) a schedule or tariff respecting a rate;

"service" includes

(a) the use and accommodation provided by a
public utility,

(b) a product or commodity provided by a public
utility, and

(c) the plant, equipment, apparatus, appliances,
property and facilities employed by or in
connection with a public utility in providing service
or a product or commodity for the purposes in
which the public utility is engaged and for the use
and accommodation of the public;

"tenant" does not include a lessee for a term of more
than 5 years;

"value" or "appraised value" means the value
determined by the commission.

Part 1 — Utilities Commission

Commission continued

2  (1) The British Columbia Utilities Commission is continued
consisting of individuals appointed as follows by the
Lieutenant Governor in Council after a meritbased process:

(a) one commissioner designated as the chair;

(b) other commissioners appointed after
consultation with the chair.
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(2) The Lieutenant Governor in Council, after consultation
with the chair, may designate a commissioner appointed
under subsection (1) (b) as a deputy chair.

(3) The chair may appoint a deputy chair or commissioner to
act as chair for any purpose specified in the appointment.

(4) [Repealed 201510189.]

(4.1) Section 47 (2) of the Administrative Tribunals Act
applies to the commission respecting an order for costs under
sections 117 and 118 of this Act.

(5) The chair is the chief executive officer of the commission
and has supervision over and direction of the work of the
other commissioners and the chief operating officer.

Application of Administrative Tribunals Act

2.1  The following provisions of the Administrative Tribunals Act
apply to the commission, and, for that purpose, a reference
in those provisions to a vice chair under that Act must be
read as a reference to a deputy chair under this Act:

(a) Part 1 [Interpretation and Application];

(b) Part 2 [Appointments];

(c) Part 3 [Clustering];

(d) Part 4 [Practice and Procedure], except the
following:

(i) section 14 [general power to make
orders];

(ii) section 16 [consent orders];

(iii) section 17 [withdrawal or settlement of
application];

(iv) section 22 [notice of appeal (inclusive of
prescribed fee)];

(v) section 23 [notice of appeal (exclusive of
prescribed fee)];

(vi) section 24 [time limit for appeals];

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01
http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01
http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01
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(vii) section 25 [appeal does not operate as
stay];

(viii) section 26 [organization of tribunal];

(ix) section 27 [staff of tribunal];

(x) section 31 [summary dismissal];

(xi) section 34 (1) and (2) [party power to
compel witnesses and order disclosure];

(e) section 44 [tribunal without jurisdiction over
constitutional questions];

(f) section 46.3 [tribunal without jurisdiction to
apply the Human Rights Code];

(g) section 48 [maintenance of order at hearings];

(h) section 49 [contempt proceeding for
uncooperative witness or other person];

(i) section 54 [enforcement of tribunal’s final
decision];

(j) section 56 [immunity protection for tribunal and
members];

(k) section 59.1 [surveys];

(l) section 59.2 [reporting];

(m) section 60 (1) (a), (b) and (g) to (i) and (2)
[power to make regulations];

(n) section 61 [application of Freedom of
Information and Protection of Privacy Act].

Commission subject to direction

3  (1) Subject to subsection (3), the Lieutenant Governor in
Council, by regulation, may issue a direction to the
commission with respect to the exercise of the powers and
the performance of the duties of the commission, including,
without limitation, a direction requiring the commission to
exercise a power or perform a duty, or to refrain from doing
either, as specified in the regulation.
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(2) The commission must comply with a direction issued
under subsection (1), despite

(a) any other provision of

(i) this Act, except subsection (3) of this
section, or

(ii) the regulations,

(a.1) any provision of the Clean Energy Act or the
regulations under that Act, or

(b) any previous decision of the commission.

(3) The Lieutenant Governor in Council may not under
subsection (1) specifically and expressly

(a) declare an order or decision of the commission
to be of no force or effect, or

(b) require the commission to rescind an order or a
decision.

Sittings and divisions

4  (1) The commission

(a) must sit at the times and conduct its
proceedings in a manner it considers convenient
for the proper discharge and speedy dispatch of its
duties under this Act.

(b) [Repealed 200445164.]

(2) The chair may organize the commission into divisions.

(3) The commissioners must sit

(a) as the commission, or

(b) as a division of the commission.

(4) If commissioners sit as a division

(a) 2 or more divisions may sit at the same time,

(b) the division has all the jurisdiction of and may
exercise and perform the powers and duties of the
commission, and

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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(c) a decision or action of the division is a decision
or action of the commission.

(5) At a sitting of the commission or of a division of the
commission, one commissioner is a quorum.

(6) The chair may designate a commissioner to serve as
chair at any sitting of the commission or a division of it.

(7) If a proceeding is being held by the commission or by a
division and a sitting commissioner is absent or unable to
attend,

(a) that commissioner is thereafter disqualified
from continuing to sit on the proceeding, and

(b) despite subsection (5), the commissioner or
commissioners remaining present and sitting must
exercise and perform all the jurisdiction, powers
and duties of the commission.

(8) and (9) [Repealed 2003462.]

(10) In the case of a tie vote at a sitting of the commission
or a division of the commission, the decision of the chair of
the commission or the division governs.

(11) If a division is comprised of one member and that
member is unable for any reason to complete the member's
duties, the chair of the commission, with the consent of all
parties to the application, may organize a new division to
continue to hear and determine the matter on terms agreed
to by the parties, and the vacancy does not invalidate the
proceeding.

Commission's duties

5  (0.1) [Repealed 20102261.]

(1) On the request of the Lieutenant Governor in Council, it is
the duty of the commission to advise the Lieutenant
Governor in Council on any matter, whether or not it is a
matter in respect of which the commission otherwise has
jurisdiction.
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(2) If, under subsection (1), the Lieutenant Governor in
Council refers a matter to the commission, the Lieutenant
Governor in Council may specify terms of reference requiring
and empowering the commission to inquire into the matter.

(3) The commission may carry out a function or perform a
duty delegated to it under an enactment of British Columbia
or Canada.

(4)(9) [Repealed 20102261.]

Repealed

6  [Repealed 200445165.]

Employees

7  (1) The commission

(a) must employ a chief operating officer,

(b) may employ a secretary and other officers and
employees it considers necessary, and

(c) may, subject to sections 9.1 and 10, determine
the duties, the conditions of employment and the
remuneration of the persons employed under
paragraph (a) or (b) of this subsection.

(2) The Public Service Act does not apply to the employment
of persons under subsection (1).

Technical consultants

8  The commission may appoint or engage persons having
special or technical knowledge necessary to assist the
commission in carrying out its functions.

Pensions

9  The Lieutenant Governor in Council may, by order, direct
that the Public Service Pension Plan, continued under the
Public Sector Pension Plans Act, applies to commissioners,
officers and other employees of the commission, but the

http://www.bclaws.ca/civix/document/id/complete/statreg/96385_01
http://www.bclaws.ca/civix/document/id/complete/statreg/99044_01
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commission may, alone or in cooperation with other
corporations, departments, commissions or other agencies
of the Crown, establish, support or participate in any one or
more of

(a) a pension or superannuation plan, or

(b) a group insurance plan

for the benefit of commissioners, officers and other
employees of the commission and their dependants.

Chief operating officer's duties

9.1  Subject to section 2 (5), the chief operating officer must

(a) oversee the operations of the commission, and

(b) supervise the work of the persons referred to
in section 8 and the commission's employees.

Secretary's duties

10  (1) The secretary must

(a) keep a record of the proceedings before the
commission,

(b) ensure that every rule, regulation and order of
the commission is filed in the records of the
commission,

(c) have custody of all rules, regulations and
orders made by the commission and all other
records and documents of, or filed with, the
commission, and

(d) carry out the instructions and directions of the
commission under this Act respecting the
secretary's duties or office.

(2) On the application of a person who pays a prescribed fee,
the secretary must deliver to the person a certified copy of
any rule, regulation or order of the commission.

(3) In the absence of the secretary, the duties of the
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secretary under this Act may be performed by another person
appointed by the commission.

(4) A rule, regulation and order of the commission must be
signed by the chair, a deputy chair or an acting chair, and the
original or a copy of it must be delivered to the secretary for
filing.

Conflict of interest

11  (1) A commissioner or employee of the commission must
not, directly or indirectly,

(a) hold, acquire or have a beneficial interest in a
share, stock, bond, debenture or other security of
a corporation or other person subject to regulation
under Part 3 of this Act,

(b) have a significant beneficial interest in a
device, appliance, machine, article, patent or
patented process, or a part of it, that is required or
used by a corporation or other person referred to
in paragraph (a) for the purpose of its equipment
or service, or

(c) have a significant beneficial interest in a
contract for the construction of works or the
provision of a service for or by a corporation or
other person referred to in paragraph (a).

(2) A commissioner or employee of the commission, in whom
a beneficial interest referred to in subsection (1) is or
becomes vested, must divest himself or herself of the
beneficial interest within 3 months after appointment to the
commission or acquisition of the property, as the case may
be.

(3) The use or purchase for personal or domestic purposes, of
gas, heat, light, power, electricity or petroleum products or
service from a corporation or other person subject to
regulation under this Act is not a contravention of this
section, and does not disqualify a commissioner or employee
from acting in any matter affecting that corporation or other
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person.

Obligation to keep information confidential

12  (1) Every commissioner and every officer and employee of
the commission must keep secret all information coming to
the person's knowledge during the course of the
administration of this Act, except insofar as disclosure is
necessary for the administration of this Act or insofar as the
commission authorizes the person to release the information.

(2) A commissioner, officer or employee of the commission
must not be required to testify or produce evidence in any
proceeding, other than a criminal proceeding, about records
or information obtained in the discharge of duties under this
Act.

(3) Despite subsection (2), the Supreme Court may require
the commission to produce the record of a proceeding that is
the subject of an application for judicial review under the
Judicial Review Procedure Act.

Annual report

13  (1) In each year, the commission must make a report to the
Lieutenant Governor in Council for the preceding fiscal year,
setting out briefly

(a) all applications and complaints to the
commission under this Act and summaries of the
commission's findings on them,

(b) other matters that the commission considers to
be of public interest in connection with the
discharge of its duties under this Act, and

(c) other information the Lieutenant Governor in
Council directs.

(2) The report must be laid before the Legislative Assembly
as soon as possible after it is submitted to the Lieutenant
Governor in Council.

http://www.bclaws.ca/civix/document/id/complete/statreg/96241_01
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Part 2

Repealed

14–20  [Repealed 2003465.]

Part 3 — Regulation of Public Utilities

Application of this Part

21  (1) This Part applies only to a public utility that is subject to
the legislative authority of the Province.

(2) The provision by a public utility of a class of service in
respect of which the public utility is not subject to the
legislative authority of the Province does not make this Part
inapplicable to that public utility in respect of any other class
of service.

Exemptions

22  (1) In this section, "minister" means the minister
responsible for the administration of the Hydro and Power
Authority Act.

(2) The minister, by regulation, may

(a) exempt from any or all of section 71 and the
provisions of this Part

(i) a public utility, or

(ii) a public utility in respect of any
equipment, facility, plant, project, activity,
contract, service or system of the public
utility, and

(b) in respect of an exemption made under
paragraph (a), impose any terms and conditions
the minister considers to be in the public interest.

(3) The minister, before making a regulation under
subsection (2), may refer the matter to the commission for a
review.

http://www.bclaws.ca/civix/document/id/complete/statreg/96212_01
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General supervision of public utilities

23  (1) The commission has general supervision of all public
utilities and may make orders about

(a) equipment,

(b) appliances,

(c) safety devices,

(d) extension of works or systems,

(e) filing of rate schedules,

(f) reporting, and

(g) other matters it considers necessary or
advisable for

(i) the safety, convenience or service of the
public, or

(ii) the proper carrying out of this Act or of a
contract, charter or franchise involving use of
public property or rights.

(2) Subject to this Act, the commission may make
regulations requiring a public utility to conduct its operations
in a way that does not unnecessarily interfere with, or cause
unnecessary damage or inconvenience to, the public.

Commission must make examinations and inquiries

24  In its supervision of public utilities, the commission must
make examinations and conduct inquiries necessary to keep
itself informed about

(a) the conduct of public utility business,

(b) compliance by public utilities with this Act,
regulations or any other law, and

(c) any other matter in the commission's
jurisdiction.

Commission may order improved service

25  If the commission, after a hearing held on its own motion or
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on complaint, finds that the service of a public utility is
unreasonable, unsafe, inadequate or unreasonably
discriminatory, the commission must

(a) determine what is reasonable, safe, adequate
and fair service, and

(b) order the utility to provide it.

Commission may set standards

26  After a hearing held on the commission's own motion or on
complaint, the commission may do one or more of the
following:

(a) determine and set just and reasonable
standards, classifications, rules, practices or
service to be used by a public utility;

(b) determine and set adequate and reasonable
standards for measuring quantity, quality,
pressure, initial voltage or other conditions of
supplying service;

(c) prescribe reasonable regulations for examining,
testing or measuring a service;

(d) establish or approve reasonable standards for
accuracy of meters and other measurement
appliances;

(e) provide for the examination and testing of
appliances used to measure a service of a utility.

Joint use of facilities

27  (1) If the commission, after a hearing, finds that

(a) public convenience and necessity require the
use by a public utility of conduits, subways, poles,
wires or other equipment belonging to another
public utility, and

(b) the use will not prevent the owner or other
users from performing their duties or result in any
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substantial detriment to their service,

the commission may, if the utilities fail to agree on the use,
conditions or compensation, make an order it considers
reasonable, directing that the use or joint use of the conduits,
subways, poles, wires or other equipment be allowed and
prescribing conditions of and compensation for the use.

(2) If the commission, after a hearing, finds that the
provision of adequate service by one public utility or the
safety of the persons operating or using that service requires
that wires or cables carrying electricity and run, placed,
erected, maintained or used by another public utility be
placed, constructed or equipped with safety devices, the
commission may make an order it considers reasonable
about the placing, construction or equipment.

(3) By the same or a later order, the commission may

(a) direct that the cost of the placing, construction
or equipment be at the expense of the public utility
whose wire, cable or apparatus was most recently
placed, or

(b) in the discretion of the commission, apportion
the cost between the utilities.

Utility must provide service if supply line near

28  (1) On being requested by the owner or occupier of the
premises to do so, a public utility must supply its service to
premises that are located within 200 metres of its supply line
or any lesser distance that the commission prescribes
suitable for that purpose.

(2) Before supplying the service under subsection (1) or
making a connection for the purpose, or as a condition of
continuing to supply the service, the public utility may require
the owner or occupier to give reasonable security for
repayment of the costs of making the connection as set out
in the filed schedule of rates.

(2.1) If required to do so by regulation, the commission, in
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accordance with the prescribed requirements, must set a rate
for the authority respecting the service provided under
subsection (1).

(2.2) A requirement prescribed for the purposes of subsection
(2.1) applies despite

(a) any other provision of this Act or any
regulation under this Act, except for a regulation
under section 3, or

(b) any previous decision of the commission.

(3) After a hearing and for proper cause, the commission may
relieve a public utility from the obligation to supply service
under this Act on terms the commission considers proper and
in the public interest.

Commission may order utility to provide service if supply line
distant

29  On the application of a person whose premises are located
more than 200 metres from a supply line suitable for that
purpose, the commission may order a public utility that
controls or operates the line

(a) to supply, within the time the commission
directs, the service required by that person, and

(b) to make extensions and install necessary
equipment and apparatus on terms the commission
directs, which terms may include payment of all or
part of the cost by the applicant.

Commission may order extension of existing service

30  If the commission, after a hearing, determines that

(a) an extension of the existing services of a public
utility, in a general area that the public utility may
properly be considered responsible for developing,
is feasible and required in the public interest, and

(b) the construction and maintenance of the
extension will not necessitate a substantial
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increase in rates chargeable, or a decrease in
services provided, by the utility elsewhere,

the commission may order the utility to make the extension
on terms the commission directs, which may include payment
of all or part of the cost by the persons affected.

Regulation of agreements

31  The commission may make rules governing conditions to be
contained in agreements entered into by public utilities for
their regulated services or for a class of regulated service.

Use of municipal thoroughfares

32  (1) This section applies if a public utility

(a) has the right to enter a municipality to place its
distribution equipment on, along, across, over or
under a public street, lane, square, park, public
place, bridge, viaduct, subway or watercourse, and

(b) cannot come to an agreement with the
municipality on the use of the street or other place
or on the terms of the use.

(2) On application and after any inquiry it considers
advisable, the commission may, by order, allow the use of
the street or other place by the public utility for that purpose
and specify the manner and terms of use.

Dispensing with municipal consent

33  (1) This section applies if a public utility

(a) cannot agree with a municipality respecting
placing its distribution equipment on, along,
across, over or under a public street, lane, square,
park, public place, bridge, viaduct, subway or
watercourse in a municipality, and

(b) the public utility is otherwise unable, without
expenditures that the commission considers
unreasonable, to extend its system, line or
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apparatus from a place where it lawfully does
business to another place where it is authorized to
do business.

(2) On application and after a hearing, for the purpose of that
extension only and without unduly preventing the use of the
street or other place by other persons, the commission may,
by order,

(a) allow the use of the street or other place by
the public utility, despite any law or contract
granting to another person exclusive rights, and

(b) specify the manner and terms of the use.

Order to extend service in municipality

34  (1) On the complaint of a municipality that a public utility
doing business in the municipality fails to extend its service
to a part of the municipality, and after any hearing the
commission considers advisable, the commission may order
the public utility to extend its service in a way that the
commission considers reasonable and proper.

(2) An order under subsection (1) may

(a) in the commission's discretion, impose terms
for the extension, including the expenditure to be
incurred for all necessary works, and

(b) apportion the cost between the public utility,
the municipality and consumers receiving service
from the extension.

Other orders to extend service

35  If the commission, after a hearing, concludes that in its
opinion an extension by a public utility of its existing service
would provide sufficient business to justify the construction
and maintenance of the extension, and the financial condition
of the public utility reasonably warrants the capital
expenditure required, the commission may order the utility to
extend its service to the extent the commission considers
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reasonable and proper.

Use of municipal structures

36  Subject to any agreement between a public utility and a
municipality and to the franchise or rights of the public utility,
and after any hearing the commission considers advisable,
the commission may, by order, specify the terms on which
the public utility may use for any purpose of its service

(a) a highway in the municipality, or

(b) a public bridge, viaduct or subway constructed
or to be constructed by the municipality alone or
jointly with another municipality, corporation or
government.

Supervisors and inspectors

37  (1) If the commission considers that a supervisor or
inspector should be appointed to supervise or inspect,
continuously or otherwise, the system, works, plant,
equipment or service of a public utility with a view to
establishing and carrying out measures for

(a) the safety of the public and of the users of the
utility's service, or

(b) adequacy of service,

the commission may appoint a supervisor or inspector for
that utility and may specify the person's duties.

(2) The commission may

(a) set the salary and expenses of a supervisor or
inspector appointed under subsection (1), and

(b) order the amount set

(i) to be borne by the municipality in which
the operations of the public utility are carried
on or its service is provided, or

(ii) to be borne or apportioned in a way the
commission considers equitable.
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Public utility must provide service

38  A public utility must

(a) provide, and

(b) maintain its property and equipment in a
condition to enable it to provide,

a service to the public that the commission considers is in all
respects adequate, safe, efficient, just and reasonable.

No discrimination or delay in service

39  On reasonable notice, a public utility must provide suitable
service without undue discrimination or undue delay to all
persons who

(a) apply for service,

(b) are reasonably entitled to it, and

(c) pay or agree to pay the rates established for
that service under this Act.

Exemption for part of municipality

40  (1) On application, the commission may, by order, exempt a
municipality from section 39 except in a defined area.

(2) On application by any person and after notice to the
municipality, the commission may enlarge or reduce an area
defined under subsection (1).

No discontinuance without permission

41  A public utility that has been granted a certificate of public
convenience and necessity or a franchise, or that has been
deemed to have been granted a certificate of public
convenience and necessity, and has begun any operation for
which the certificate or franchise is necessary, or in respect of
which the certificate is deemed to have been granted, must
not cease the operation or a part of it without first obtaining
the permission of the commission.
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Duty to obey orders

42  A public utility must obey the lawful orders of the
commission made under this Act for its business or service,
and must do all things necessary to secure observance of
those orders by its officers, agents and employees.

Duty to provide information

43  (1) A public utility must, for the purposes of this Act,

(a) answer specifically all questions of the
commission, and

(b) provide to the commission

(i) the information the commission requires,
and

(ii) a report, submitted annually and in the
manner the commission requires, regarding
the demandside measures taken by the
public utility during the period addressed by
the report, and the effectiveness of those
measures.

(1.1) [Repealed 20102264.]

(2) A public utility that receives from the commission any
form of return must fully and correctly answer each question
in the return and deliver it to the commission.

(3) On request by the commission, a public utility must
deliver to the commission

(a) all profiles, contracts, reports of engineers,
accounts and records in its possession or control
relating in any way to its property or service or
affecting its business, or verified copies of them,
and

(b) complete inventories of the utility's property in
the form the commission directs.

(4) On request by the commission, a public utility must file
with the commission a statement in writing setting out the
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name, title of office, post office address and the authority,
powers and duties of

(a) every member of the board of directors and the
executive committee,

(b) every trustee, superintendent, chief or head of
construction or operation, or of any department,
branch, division or line of construction or
operation, and

(c) other officers of the utility.

(5) The statement required under subsection (4) must be
filed in a form that discloses the source and origin of each
administrative act, rule, decision, order or other action of the
utility.

Duty to keep records

44  (1) A public utility must have in British Columbia an office in
which it must keep all accounts and records required by the
commission to be kept in British Columbia.

(2) A public utility must not remove or permit to be removed
from British Columbia an account or record required to be
kept under subsection (1), except on conditions specified by
the commission.

Longterm resource and conservation planning

44.1  (1) [Repealed 20102265.]

(2) Subject to subsection (4), a public utility must file with
the commission, in the form and at the times the commission
requires, a longterm resource plan including all of the
following:

(a) an estimate of the demand for energy the
public utility would expect to serve if the public
utility does not take new demandside measures
during the period addressed by the plan;

(b) a plan of how the public utility intends to
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reduce the demand referred to in paragraph (a) by
taking costeffective demandside measures;

(c) an estimate of the demand for energy that the
public utility expects to serve after it has taken
costeffective demandside measures;

(d) a description of the facilities that the public
utility intends to construct or extend in order to
serve the estimated demand referred to in
paragraph (c);

(e) information regarding the energy purchases
from other persons that the public utility intends to
make in order to serve the estimated demand
referred to in paragraph (c);

(f) an explanation of why the demand for energy to
be served by the facilities referred to in paragraph
(d) and the purchases referred to in paragraph (e)
are not planned to be replaced by demandside
measures;

(g) any other information required by the
commission.

(3) The commission may exempt a public utility from the
requirement to include in a longterm resource plan filed
under subsection (2) any of the information referred to in
paragraphs (a) to (f) of that subsection if the commission is
satisfied that the information is not applicable with respect to
the nature of the service provided by the public utility.

(4) [Repealed 20102265.]

(5) The commission may establish a process to review long
term resource plans filed under subsection (2).

(6) After reviewing a longterm resource plan filed under
subsection (2), the commission must

(a) accept the plan, if the commission determines
that carrying out the plan would be in the public
interest, or
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(b) reject the plan.

(7) The commission may accept or reject, under subsection
(6), a part of a public utility's plan, and, if the commission
rejects a part of a plan,

(a) the public utility may resubmit the part within a
time specified by the commission, and

(b) the commission may accept or reject, under
subsection (6), the part resubmitted under
paragraph (a) of this subsection.

(8) In determining under subsection (6) whether to accept a
longterm resource plan, the commission must consider

(a) the applicable of British Columbia's energy
objectives,

(b) the extent to which the plan is consistent with
the applicable requirements under sections 6 and
19 of the Clean Energy Act,

(c) whether the plan shows that the public utility
intends to pursue adequate, costeffective
demandside measures, and

(d) the interests of persons in British Columbia
who receive or may receive service from the public
utility.

(9) In accepting under subsection (6) a longterm resource
plan, or part of a plan, the commission may do one or both of
the following:

(a) order that a proposed utility plant or system,
or extension of either, referred to in the accepted
plan or the part is exempt from the operation of
section 45 (1);

(b) order that, despite section 75, a matter the
commission considers to be adequately addressed
in the accepted plan or the part is to be considered
as conclusively determined for the purposes of any
hearing or proceeding to be conducted by the

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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commission under this Act, other than a hearing or
proceeding for the purposes of section 99.

Expenditure schedule

44.2  (1) A public utility may file with the commission an
expenditure schedule containing one or more of the
following:

(a) a statement of the expenditures on demand
side measures the public utility has made or
anticipates making during the period addressed by
the schedule;

(b) a statement of capital expenditures the public
utility has made or anticipates making during the
period addressed by the schedule;

(c) a statement of expenditures the public utility
has made or anticipates making during the period
addressed by the schedule to acquire energy from
other persons.

(2) The commission may not consent under section 61 (2) to
an amendment to or a rescission of a schedule filed under
section 61 (1) to the extent that the amendment or the
rescission is for the purpose of recovering expenditures
referred to in subsection (1) (a) of this section, unless

(a) the expenditure is the subject of a schedule
filed and accepted under this section, or

(b) the amendment or rescission is for the purpose
of setting an interim rate.

(3) After reviewing an expenditure schedule submitted under
subsection (1), the commission, subject to subsections (5),
(5.1) and (6), must

(a) accept the schedule, if the commission
considers that making the expenditures referred to
in the schedule would be in the public interest, or

(b) reject the schedule.
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(4) The commission may accept or reject, under subsection
(3), a part of a schedule.

(5) In considering whether to accept an expenditure schedule
filed by a public utility other than the authority, the
commission must consider

(a) the applicable of British Columbia's energy
objectives,

(b) the most recent longterm resource plan filed
by the public utility under section 44.1, if any,

(c) the extent to which the schedule is consistent
with the applicable requirements under sections 6
and 19 of the Clean Energy Act,

(d) if the schedule includes expenditures on
demandside measures, whether the demandside
measures are costeffective within the meaning
prescribed by regulation, if any, and

(e) the interests of persons in British Columbia
who receive or may receive service from the public
utility.

(5.1) In considering whether to accept an expenditure
schedule filed by the authority, the commission, in addition to
considering the interests of persons in British Columbia who
receive or may receive service from the authority, must
consider

(a) British Columbia's energy objectives,

(b) an applicable integrated resource plan
approved under section 4 of the Clean Energy Act,

(c) the extent to which the schedule is consistent
with the requirements under section 19 of the
Clean Energy Act, and

(d) if the schedule includes expenditures on
demandside measures, the extent to which the
demandside measures are costeffective within
the meaning prescribed by regulation, if any.

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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(6) If the commission considers that an expenditure in an
expenditure schedule was determined to be in the public
interest in the course of determining that a longterm
resource plan was in the public interest under section 44.1
(6),

(a) subsection (5) of this section does not apply
with respect to that expenditure, and

(b) the commission must accept under subsection
(3) the expenditure in the expenditure schedule.

Certificate of public convenience and necessity

45  (1) Except as otherwise provided, after September 11, 1980,
a person must not begin the construction or operation of a
public utility plant or system, or an extension of either,
without first obtaining from the commission a certificate that
public convenience and necessity require or will require the
construction or operation.

(2) For the purposes of subsection (1), a public utility that is
operating a public utility plant or system on September 11,
1980 is deemed to have received a certificate of public
convenience and necessity, authorizing it

(a) to operate the plant or system, and

(b) subject to subsection (5), to construct and
operate extensions to the plant or system.

(3) Nothing in subsection (2) authorizes the construction or
operation of an extension that is a reviewable project under
the Environmental Assessment Act.

(4) The commission may, by regulation, exclude a utility
plant or categories of utility plants from the operation of
subsection (1).

(5) If it appears to the commission that a public utility
should, before constructing or operating an extension to a
utility plant or system, apply for a separate certificate of
public convenience and necessity, the commission may, not
later than 30 days after construction of the extension is
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begun, order that subsection (2) does not apply in respect of
the construction or operation of the extension.

(6) A public utility must file with the commission at least
once each year a statement in a form prescribed by the
commission of the extensions to its facilities that it plans to
construct.

(6.1) and (6.2) [Repealed 2008138.]

(7) Except as otherwise provided, a privilege, concession or
franchise granted to a public utility by a municipality or other
public authority after September 11, 1980 is not valid unless
approved by the commission.

(8) The commission must not give its approval unless it
determines that the privilege, concession or franchise
proposed is necessary for the public convenience and
properly conserves the public interest.

(9) In giving its approval, the commission

(a) must grant a certificate of public convenience
and necessity, and

(b) may impose conditions about

(i) the duration and termination of the
privilege, concession or franchise, or

(ii) construction, equipment, maintenance,
rates or service,

as the public convenience and interest reasonably
require.

Procedure on application

46  (1) An applicant for a certificate of public convenience and
necessity must file with the commission information, material,
evidence and documents that the commission prescribes.

(2) The commission has a discretion whether or not to hold
any hearing on the application.

(3) Subject to subsections (3.1) to (3.3), the commission
may, by order, issue or refuse to issue the certificate, or may
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issue a certificate of public convenience and necessity for the
construction or operation of a part only of the proposed
facility, line, plant, system or extension, or for the partial
exercise only of a right or privilege, and may attach to the
exercise of the right or privilege granted by the certificate,
terms, including conditions about the duration of the right or
privilege under this Act as, in its judgment, the public
convenience or necessity may require.

(3.1) In deciding whether to issue a certificate under
subsection (3) applied for by a public utility other than the
authority, the commission must consider

(a) the applicable of British Columbia's energy
objectives,

(b) the most recent longterm resource plan filed
by the public utility under section 44.1, if any, and

(c) the extent to which the application for the
certificate is consistent with the applicable
requirements under sections 6 and 19 of the Clean
Energy Act,

(3.2) Section (3.1) does not apply if the commission
considers that the matters addressed in the application for
the certificate were determined to be in the public interest in
the course of considering a longterm resource plan under
section 44.1.

(3.3) In deciding whether to issue a certificate under
subsection (3) to the authority, the commission, in addition
to considering the interests of persons in British Columbia
who receive or may receive service from the authority, must
consider

(a) British Columbia's energy objectives,

(b) an applicable integrated resource plan
approved under section 4 of the Clean Energy Act,
and

(c) the extent to which the application for the
certificate is consistent with the requirements

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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under section 19 of the Clean Energy Act.

(4) If a public utility desires to exercise a right or privilege
under a consent, franchise, licence, permit, vote or other
authority that it proposes to obtain but that has not, at the
date of the application, been granted to it, the public utility
may apply to the commission for an order preliminary to the
issue of the certificate.

(5) On application under subsection (4), the commission may
make an order declaring that it will, on application, under
rules it specifies, issue the desired certificate, on the terms it
designates in the order, after the public utility has obtained
the proposed consent, franchise, licence, permit, vote or
other authority.

(6) On evidence satisfactory to the commission that the
consent, franchise, licence, permit, vote or other authority
has been secured, the commission must issue a certificate
under section 45.

(7) The commission may, by order, amend a certificate
previously issued, or issue a new certificate, for the purpose
of renewing, extending or consolidating a certificate
previously issued.

(8) A public utility to which a certificate is, or has been,
issued, or to which an exemption is, or has been, granted
under section 45 (4), is authorized, subject to this Act, to
construct, maintain and operate the plant, system or
extension authorized in the certificate or exemption.

Order to cease work

47  (1) If a public utility

(a) is engaged, or is about to engage, in the
construction or operation of a plant or system, and

(b) has not secured or has not been exempted
from the requirement for, or is not deemed to have
received a certificate of public convenience and
necessity required under this Act,
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any interested person may file a complaint with the
commission.

(2) The commission may, with or without notice, make an
order requiring the public utility complained of to cease the
construction or operation until the commission makes and
files its decision on the complaint, or until further order of the
commission.

(3) The commission may, after a hearing, make the order and
specify the terms under this Act that it considers advisable.

(4) If the commission considers it necessary to determine
whether a person is engaged or is about to engage in
construction or operation of any plant or system, the
commission may request that person to provide information
required by it and to answer specifically all questions of the
commission, and the person must comply.

Cancellation or suspension of franchises and permits

48  (1) If the commission, after a hearing, determines that a
public utility holding a franchise, licence or permit has failed
to exercise or has not continued to exercise or use the right
and privilege granted by the franchise, licence or permit, the
commission may

(a) cancel the franchise, licence or permit, or

(b) suspend for a time the commission considers
advisable the rights, or any of them, under the
franchise, licence or permit.

(2) If a franchise, licence or permit is cancelled, the utility
must cease to operate.

(3) If a right under a franchise, licence or permit is
suspended, the utility must cease to exercise the suspended
right during the period of suspension.

Accounts and reports

49  The commission may, by order, require every public utility to
do one or more of the following:
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(a) keep the records and accounts of the conduct
of the utility's business that the commission may
specify, and for public utilities of the same class,
adopt a uniform system of accounting specified by
the commission;

(b) provide, at the times and in the form and
manner the commission specifies, a detailed report
of finances and operations, verified as specified;

(c) file with the commission, at the times and in
the form and manner the commission specifies, a
report of every accident occurring to or on the
plant, equipment or other property of the utility, if
the accident is of such nature as to endanger the
safety, health or property of any person;

(d) obtain from a board, tribunal, municipal or
other body or official having jurisdiction or
authority, permission, if necessary, to undertake or
carry on a work or service ordered by the
commission to be undertaken or carried on that is
contingent on the permission.

Commission approval of issue of securities

50  (1) In this section, "security" means any share of any class
of shares of a public utility or any bond, debenture, note or
other obligation of a public utility whether secured or
unsecured.

(2) Except in the case of a security evidencing indebtedness
payable less than one year from its date, a public utility must
not issue a security without first obtaining approval of the
commission under this section and, if section 54 applies,
under that section.

(3) Without first obtaining the commission's approval, a
public utility must not,

(a) in respect of a security that it has issued,

(i) increase a fixed dividend or fixed interest
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rate,

(ii) alter a maturity date for the issue,

(iii) restrict the utility's right to redeem the
issue,

(iv) increase the premium to be paid on
redemption, or

(v) make a material alteration in the
characteristics of the security, or

(b) purchase, redeem or otherwise acquire shares
of any class of the utility except in accordance with
any special rights or restrictions attached to them.

(4) Subsections (2) and (3) do not apply to the issue of
shares under a genuine employee share purchase plan or
genuine employee share option plan that has been filed with
the commission.

(5) Without first obtaining the commission's approval, a
public utility must not guarantee the payment of all or part of
a loan or all or part of the interest on a loan made to another
person.

(6) A public utility is not liable under a guarantee given by it
after June 29, 1988, in contravention of subsection (5) or of a
condition of approval imposed under subsection (7).

(7) The commission may give its approval under this section
subject to conditions and requirements considered necessary
or desirable in the public interest.

(8) A municipality is not a utility for the purpose of this
section.

Restraint on capitalization

51  A public utility must not do any of the following:

(a) capitalize a franchise or right to be a
corporation;

(b) capitalize a franchise, licence, permit or
concession in excess of the amount that, exclusive
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of tax or annual charge, is paid to the government,
a municipality or other public authority as
consideration for the franchise, licence, permit or
concession;

(c) issue a security or evidence of indebtedness
against a contract for consolidation, amalgamation,
merger or lease.

Restraint on disposition

52  (1) Except for a disposition of its property in the ordinary
course of business, a public utility must not, without first
obtaining the commission's approval,

(a) dispose of or encumber the whole or a part of
its property, franchises, licences, permits,
concessions, privileges or rights, or

(b) by any means, direct or indirect, merge,
amalgamate or consolidate in whole or in part its
property, franchises, licences, permits,
concessions, privileges or rights with those of
another person.

(2) The commission may give its approval under this section
subject to conditions and requirements considered necessary
or desirable in the public interest.

Consolidation, amalgamation and merger

53  (1) A public utility must not consolidate, amalgamate or
merge with another person

(a) unless the Lieutenant Governor in Council

(i) has first received from the commission a
report under this section including an opinion
that the consolidation, amalgamation or
merger would be beneficial in the public
interest, and

(ii) has, by order, consented to the
consolidation, amalgamation or merger, and
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(b) except in accordance with an order made under
paragraph (a).

(2) The Lieutenant Governor in Council may, in an order
under subsection (1) (a), include conditions and requirements
that the Lieutenant Governor in Council considers necessary
or advisable.

(3) An application for consent of the Lieutenant Governor in
Council under subsection (1) must be made to the
commission by the public utility.

(4) The commission must inquire into the application and
may for that purpose hold a hearing.

(5) On conclusion of its inquiry, the commission must,

(a) if it is of the opinion that the consolidation,
amalgamation or merger would be beneficial in the
public interest, submit its report and findings to the
Lieutenant Governor in Council, or

(b) dismiss the application.

(6) If a public utility gives notice to its shareholders of a
meeting of shareholders in connection with a consolidation,
amalgamation or merger, it must

(a) set out in the notice the provisions of this
section, and

(b) file a copy of the notice with the commission at
the time of mailing to the shareholders.

Reviewable interests

54  (1) In this section:

"child" includes a child in respect of whom a person
referred to in the definition of "spouse" stands in the
place of a parent;

"offeree" means a person to whom a take over bid is
made;

"offeror" means a person, other than an agent, who
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makes a take over bid and includes 2 or more persons

(a) whose bids are made jointly or in concert, or

(b) who intend to exercise jointly or in concert any
voting rights attaching to the shares for which a
take over bid is made;

"spouse" means a person who

(a) is married to another person, or

(b) is living with another person in a marriagelike
relationship, and has lived in that relationship for a
period of at least 2 years;

"take over bid" has the same meaning as in section 92
of the Securities Act;

"voting share" means a share that has, or may under
any special rights or restrictions attached to the share
have, the right to vote for the election of directors, and
for this purpose "share" includes

(a) a security convertible into such a share, and

(b) options and rights to acquire such a share or
such a convertible security.

(2) For the purposes of this section, persons are associates if
any of the following apply:

(a) one of the persons is a corporation

(i) of which more than 10% of the shares
outstanding of any class of the corporation
are beneficially owned or controlled, directly
or indirectly, by the other person, or

(ii) of which the other is a director or officer;

(b) each of the persons is a corporation and

(i) more than 10% of the shares outstanding
of any class of shares of one are beneficially
owned or controlled, directly or indirectly, by
the other, or
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(ii) more than 10% of the shares outstanding
of any class of shares of each are beneficially
owned or controlled, directly or indirectly, by
the same person;

(c) they are partners or one is a partnership of
which the other is a partner;

(d) one is a trust in which the other has a
substantial beneficial interest or for which the
other serves as trustee or in a similar capacity;

(e) they are obligated to act in concert in
exercising a voting right in respect of shares of the
utility;

(f) one is the spouse or child of the other;

(g) one is a relative of the other or of the other's
spouse and has the same home as the other.

(3) For the purpose of subsection (2), if a person has more
than one associate, those associates are associates of each
other.

(4) For the purpose of this section, a person has a reviewable
interest in a public utility if

(a) the person owns or controls, or

(b) the person and the person's associates own or
control,

in the aggregate more than 20% of the voting shares
outstanding of any class of shares of the utility.

(5) A public utility must not, without the approval of the
commission,

(a) issue, sell, purchase or register on its books a
transfer of shares in the capital of the utility or
create, or

(b) attach to any shares, whether issued or
unissued, any special rights or restrictions,

if the issue, sale, purchase or registration or the creation or
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attachment of the special rights or restrictions would

(c) cause any person to have a reviewable
interest,

(d) increase the percentage of voting shares
owned by a person who has a reviewable interest,

(e) be a registration of a transfer of shares, the
acquisition of which was contrary to subsection (7)
or (8), or

(f) increase the voting rights attached to any
shares owned by a person who has a reviewable
interest.

(6) Failure of a public utility to comply with subsection (5)
does not give rise to an offence if the public utility acts in the
genuine belief based on an enquiry made with reasonable
care, that the issue, sale, purchase or registration, or the
creation or attachment of the special rights or restrictions,
would not have the effects referred to in subsection (5) (c) to
(f).

(7) A person must not acquire or acquire control of such
numbers of any class of shares of a public utility as

(a) in themselves, or

(b) together with shares already owned or
controlled by the person and the person's
associates,

cause the person to have a reviewable interest in a public
utility unless the person has obtained the commission's
approval.

(8) Except if the acquisition or acquisition of control does not
increase the percentage of voting shares held, owned or
controlled by the person or by the person and the person's
associates, a person having a reviewable interest in a public
utility and any associate of that person must not acquire or
acquire control of any voting shares in the public utility
unless the person or associate has obtained the commission's
approval.
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(9) The commission may give its approval under this section
subject to conditions and requirements it considers necessary
or desirable in the public interest, but the commission must
not give its approval under this section unless it considers
that the public utility and the users of the service of the
public utility will not be detrimentally affected.

(10) If the commission determines that there has been a
contravention of subsection (5), (7) or (8), the commission
may, on notice to the public utility and after a hearing, make
an order imposing on the public utility conditions and
requirements respecting the management and operation of
the utility.

(11) A proceeding must not be brought against the
commission or the government by reason of the exercise by
the commission of its powers under subsection (9) or (10).

(12) An offeror who makes a take over bid for shares of a
public utility must

(a) file with the commission a copy of the take
over bid and all supporting or supplementary
material within 5 days after the date the material
is first sent to offerees, and

(b) include in or attach to the take over bid a
notice setting out the provisions of this section and
stating the number, without duplication, and
designation of any shares of the public utility held
by the offeror and the offeror's associates.

(13) Nothing in subsection (12) relieves a person from any
requirement under the Securities Act.

Appraisal of utility property

55  (1) The commission may

(a) ascertain by appraisal the value of the property
of a public utility, and

(b) inquire into every fact that, in its judgment,
has a bearing on that value, including the amount

http://www.bclaws.ca/civix/document/id/complete/statreg/00_96418_01
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of money actually and reasonably expended in the
undertaking to provide service reasonably
adequate to the requirements of the community
served by the utility as that community exists at
the time of the appraisal.

(2) In making its appraisal, the commission must have
access to all records in the possession of a municipality or
any ministry or board of the government.

(3) In making its appraisal under this section, the
commission may order

(a) that all or part of the costs and expenses of
the commission in making the appraisal must be
paid by the public utility, and

(b) that the utility pay an amount as the work of
appraisal proceeds.

(4) The certificate of the chair of the commission is
conclusive evidence of the amounts payable under subsection
(3).

(5) Expenses approved by the commission in connection with
an appraisal, including expenses incurred by the public utility
whose property is appraised, must be charged by the utility
to the cost of operating the property as a current item of
expense, and the commission may, by order, authorize or
require the utility to amortize this charge over a period and in
the manner the commission specifies.

Depreciation accounts and funds

56  (1) If the commission, after inquiry, considers that it is
necessary and reasonable that a depreciation account should
be carried by a public utility, the commission may, by order,
require the utility to keep an adequate depreciation account
under rules and forms of account specified by the
commission.

(2) The commission must determine and, by order after a
hearing, set proper and adequate rates of depreciation.
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(3) The rates must be set so as to provide, in addition to the
expense of maintenance, the amounts required to keep the
public utility's property in a state of efficiency in accordance
with technical and engineering progress in that industry of
the utility.

(4) A public utility must adjust its depreciation accounts to
conform to the rates set by the commission and, if ordered
by the commission, must set aside out of earnings whatever
money is required and carry it in a depreciation fund.

(5) Without the consent of the commission, the depreciation
fund must not be expended other than for replacement,
improvement, new construction, extension or addition to the
property of the utility.

Reserve funds

57  (1) The commission may, by order, require a public utility to
create and maintain a reserve fund for any purpose the
commission considers proper, and may set the amount or
rate to be charged each year in the accounts of the utility for
the purpose of creating the reserve fund.

(2) The commission may order that no reserve fund other
than that created and maintained as directed by the
commission may be created by a public utility.

Commission may order amendment of schedules

58  (1) The commission may,

(a) on its own motion, or

(b) on complaint by a public utility or other
interested person that the existing rates in effect
and collected or any rates charged or attempted to
be charged for service by a public utility are
unjust, unreasonable, insufficient, unduly
discriminatory or in contravention of this Act, the
regulations or any other law,

after a hearing, determine the just, reasonable and sufficient
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rates to be observed and in force.

(2) If the commission makes a determination under
subsection (1), it must, by order, set the rates.

(2.1) The commission must set rates for the authority in
accordance with

(a) [Repealed RS199647358 (2.3).]

(b) the prescribed factors and guidelines, if any.

(2.2) [Repealed RS199647358 (2.3).]

(2.3) Subsections (2.1) (a) and (2.2) are repealed on March
31, 2010.

(2.4) Despite subsection (2.3), a requirement prescribed for
the purposes of subsection (2.1) (a) that is in effect
immediately before March 31, 2010, continues to apply after
that date as though subsection (2.2) were still in force,
unless the prescribed requirement is amended or repealed
after that date.

(3) The public utility affected by an order under this section
must

(a) amend its schedules in conformity with the
order, and

(b) file amended schedules with the commission.

Rate rebalancing

58.1  (1) In this section, "revenuecost ratio" means the
amount determined by dividing the authority's revenues from
a class of customers during a period of time by the
authority's costs to serve that class of customers during the
same period of time.

(2) This section applies despite

(a) any other provision of

(i) this Act, or

(ii) the regulations, except a regulation under
section 3, or
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(b) any previous decision of the commission.

(3) The following decision and orders of the commission are
of no force or effect to the extent that they require the
authority to do anything for the purpose of changing revenue
cost ratios:

(a) 2007 RDA Phase 1 Decision, issued October 26,
2007;

(b) order G11107, issued September 7, 2007;

(c) order G13007, issued October 26, 2007;

(d) order G1008, issued January 21, 2008,

and the rates of the authority that applied immediately
before this section comes into force continue to apply and are
deemed to be just, reasonable and not unduly discriminatory.

(4) [Repealed RS199647358.1 (5).]

(5) Subsection (4) is repealed on March 31, 2010.

(6) Nothing in subsection (3) prevents the commission from
setting rates for the authority, but the commission, after
March 31, 2010, may not set rates for the authority such that
the revenuecost ratio, expressed as a percentage, for any
class of customers increases by more than 2 percentage
points per year compared to the revenuecost ratio for that
class immediately before the increase.

Discrimination in rates

59  (1) A public utility must not make, demand or receive

(a) an unjust, unreasonable, unduly discriminatory
or unduly preferential rate for a service provided
by it in British Columbia, or

(b) a rate that otherwise contravenes this Act, the
regulations, orders of the commission or any other
law.

(2) A public utility must not

(a) as to rate or service, subject any person or
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locality, or a particular description of traffic, to an
undue prejudice or disadvantage, or

(b) extend to any person a form of agreement, a
rule or a facility or privilege, unless the agreement,
rule, facility or privilege is regularly and uniformly
extended to all persons under substantially similar
circumstances and conditions for service of the
same description.

(3) The commission may, by regulation, declare the
circumstances and conditions that are substantially similar
for the purpose of subsection (2) (b).

(4) It is a question of fact, of which the commission is the
sole judge,

(a) whether a rate is unjust or unreasonable,

(b) whether, in any case, there is undue
discrimination, preference, prejudice or
disadvantage in respect of a rate or service, or

(c) whether a service is offered or provided under
substantially similar circumstances and conditions.

(5) In this section, a rate is "unjust" or "unreasonable" if the
rate is

(a) more than a fair and reasonable charge for
service of the nature and quality provided by the
utility,

(b) insufficient to yield a fair and reasonable
compensation for the service provided by the
utility, or a fair and reasonable return on the
appraised value of its property, or

(c) unjust and unreasonable for any other reason.

Setting of rates

60  (1) In setting a rate under this Act

(a) the commission must consider all matters that
it considers proper and relevant affecting the rate,
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(b) the commission must have due regard to the
setting of a rate that

(i) is not unjust or unreasonable within the
meaning of section 59,

(ii) provides to the public utility for which the
rate is set a fair and reasonable return on
any expenditure made by it to reduce energy
demands, and

(iii) encourages public utilities to increase
efficiency, reduce costs and enhance
performance,

(b.1) the commission may use any mechanism,
formula or other method of setting the rate that it
considers advisable, and may order that the rate
derived from such a mechanism, formula or other
method is to remain in effect for a specified period,
and

(c) if the public utility provides more than one
class of service, the commission must

(i) segregate the various kinds of service
into distinct classes of service,

(ii) in setting a rate to be charged for the
particular service provided, consider each
distinct class of service as a self contained
unit, and

(iii) set a rate for each unit that it considers
to be just and reasonable for that unit,
without regard to the rates set for any other
unit.

(2) In setting a rate under this Act, the commission may take
into account a distinct or special area served by a public
utility with a view to ensuring, so far as the commission
considers it advisable, that the rate applicable in each area is
adequate to yield a fair and reasonable return on the
appraised value of the plant or system of the public utility
used, or prudently and reasonably acquired, for the purpose
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of providing the service in that special area.

(3) If the commission takes a special area into account under
subsection (2), it must have regard to the special
considerations applicable to an area that is sparsely settled
or has other distinctive characteristics.

(4) For this section, the commission must exclude from the
appraised value of the property of the public utility any
franchise, licence, permit or concession obtained or held by
the utility from a municipal or other public authority beyond
the money, if any, paid to the municipality or public authority
as consideration for that franchise, licence, permit or
concession, together with necessary and reasonable
expenses in procuring the franchise, licence, permit or
concession.

Rate schedules to be filed with commission

61  (1) A public utility must file with the commission, under rules
the commission specifies and within the time and in the form
required by the commission, schedules showing all rates
established by it and collected, charged or enforced or to be
collected or enforced.

(2) A schedule filed under subsection (1) must not be
rescinded or amended without the commission's consent.

(3) The rates in schedules as filed and as amended in
accordance with this Act and the regulations are the only
lawful, enforceable and collectable rates of the public utility
filing them, and no other rate may be collected, charged or
enforced.

(4) A public utility may file with the commission a new
schedule of rates that the utility considers to be made
necessary by a change in the price, over which the utility has
no effective control, required to be paid by the public utility
for its gas supplies, other energy supplied to it, or expenses
and taxes, and the new schedule may be put into effect by
the public utility on receiving the approval of the commission.

(5) Within 60 days after the date it approves a new schedule
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under subsection (4), the commission may,

(a) on complaint of a person whose interests are
affected, or

(b) on its own motion,

direct an inquiry into the new schedule of rates having regard
to the setting of a rate that is not unjust or unreasonable.

(6) After an inquiry under subsection (5), the commission
may

(a) rescind or vary the increase and order a refund
or customer credit by the utility of all or part of the
money received by way of increase, or

(b) confirm the increase or part of it.

Schedules must be available to public

62  A public utility must keep a copy of the schedules filed open
to and available for public inspection under commission rules.

Schedules must be observed

63  A public utility must not, without the consent of the
commission, directly or indirectly, in any way charge,
demand, collect or receive from any person for a regulated
service provided by it, or to be provided by it, compensation
that is greater than, less than or other than that specified in
the subsisting schedules of the utility applicable to that
service and filed under this Act.

Orders respecting contracts

64  (1) If the commission, after a hearing, finds that under a
contract entered into by a public utility a person receives a
regulated service at rates that are unduly preferential or
discriminatory, the commission may

(a) declare the contract unenforceable, either
wholly or to the extent the commission considers
proper, and the contract is then unenforceable to
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the extent specified, or

(b) make any other order it considers advisable in
the circumstances.

(2) If a contract is declared unenforceable either wholly or in
part, the commission may order that rights accrued before
the date of the order be preserved, and those rights may
then be enforced as fully as if no proceedings had been taken
under this section.

Part 3.1

Repealed

64.0164.04  [Repealed 20102269.]

Part 4 — Carriers, Purchasers and Processors

Definition

64.1  In this Part, "sufficient notice" means notice in the
manner and form, within the period, with the content and by
the person required by the commission.

Common carrier

65  (1) In this section, "common carrier" means a person
declared to be a common carrier by the commission under
subsection (2) (a).

(2) On application by an interested person and after a
hearing, sufficient notice of which has been given to all
persons the commission believes may be affected, the
commission may

(a) issue an order, to be effective on a date
determined by it, declaring a person who owns or
operates a pipeline for the transportation of

(i) one or more of crude oil, natural gas and
natural gas liquids, or
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(ii) any other type of energy resource
prescribed by the Lieutenant Governor in
Council,

to be a common carrier with respect to the
operation of the pipeline, and

(b) in the order establish the conditions under
which the common carrier must accept and carry
energy resources.

(3) On application by a person that uses or seeks to use
facilities operated by a common carrier, the commission, by
order and after a hearing, sufficient notice of which has been
given to all persons the commission believes may be
affected, may establish the conditions under which the
common carrier must accept and carry crude oil, natural gas,
natural gas liquids or prescribed energy resources referred to
in subsection (2) (a).

(3.1) Without limiting subsection (2) (b) or (3), the
commission may establish conditions with respect to a
common carrier in relation to any of the following matters:

(a) a toll that may be charged by the common
carrier;

(b) extensions, improvements or abandonment of
service.

(3.2) The commission may order that section 43 applies with
respect to a common carrier as though the common carrier
were a public utility referred to in that section.

(4) A common carrier must not unreasonably discriminate

(a) between itself and persons who apply to the
common carrier to transport, in its pipeline, crude
oil, natural gas, natural gas liquids or prescribed
energy resources referred to in subsection (2) (a)
(ii), or

(b) among the persons who so apply.

(5) A common carrier must comply with the conditions in any
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order applicable to the common carrier that is made under
this section.

(6) The commission may, by order and after a hearing,
sufficient notice of which has been given to all persons the
commission believes may be affected, vary an order made
under this section.

(7) If an agreement between a common carrier and another
person

(a) is made before an order is made under this
section, and

(b) is inconsistent with the conditions established
by the commission in an order made under this
section,

the commission may, in the order or in a subsequent order,
after a hearing, sufficient notice of which has been given to
all persons the commission believes may be affected, vary
the agreement between the parties to eliminate the
inconsistency.

(8) Subject to subsection (9), if an agreement is varied under
subsection (7), the common carrier and the commission are
not liable for damages suffered as a result of that variation
by the other party to the agreement.

(9) Subsection (8) does not apply to a common carrier
referred to in that subsection in relation to anything done or
omitted by that person in bad faith.

Common purchaser

66  (1) In this section, "common purchaser" means a person
declared to be a common purchaser by the commission under
subsection (2).

(2) On application by an interested person and after a
hearing, sufficient notice of which has been given to persons
the commission believes may be affected, the commission
may issue an order, to be effective on a date determined by
it, declaring a person who purchases or otherwise acquires,
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from a pool designated by the commission, crude oil, natural
gas or natural gas liquids to be a common purchaser of the
crude oil, natural gas or natural gas liquids.

(3) On application by a person whose crude oil, natural gas or
natural gas liquids is or will be purchased by a common
purchaser, the commission, by order and after a hearing,
sufficient notice of which has been given to all persons the
commission believes may be affected, may establish the
conditions under which the common purchaser must purchase
crude oil, natural gas or natural gas liquid.

(4) A common purchaser must not unreasonably discriminate

(a) between itself and persons who apply for the
services offered by the common purchaser, or

(b) among the persons who so apply.

(5) A common purchaser must comply with the conditions in
any order applicable to the common purchaser that is made
under this section.

(6) The commission may, by order and after a hearing,
sufficient notice of which has been given to all persons the
commission believes may be affected, vary an order made
under this section.

(7) If an agreement between a common purchaser and
another person

(a) is made before an order is made under this
section, and

(b) is inconsistent with the conditions established
by the commission in an order made under this
section,

the commission may, in the order or in a subsequent order,
after a hearing, sufficient notice of which has been given to
all persons the commission believes may be affected, vary
the agreement between the parties to eliminate the
inconsistency.

(8) Subject to subsection (9), if an agreement is varied under
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subsection (7), the common purchaser and the commission
are not liable for damages suffered as a result of that
variation by the other party to the agreement.

(9) Subsection (8) does not apply to a common purchaser
referred to in that subsection in relation to anything done or
omitted by that person in bad faith.

Common processor

67  (1) In this section, "common processor" means a person
declared to be a common processor by the commission under
subsection (2).

(2) On application by an interested person and after a
hearing, sufficient notice of which has been given to all
persons the commission believes may be affected, the
commission may issue an order, to be effective on a date
determined by it, declaring the person that owns or operates
a plant for processing natural gas to be a common processor
of natural gas.

(3) On application by a person that uses or seeks to use
facilities operated by a common processor, the commission,
by order and after a hearing, sufficient notice of which has
been given to all persons the commission believes may be
affected, may establish the conditions under which the
common processor must accept and process natural gas.

(4) A common processor must not unreasonably discriminate

(a) between itself and persons who apply for the
services offered by the common processor, or

(b) among the persons who so apply.

(5) A common processor must comply with the conditions in
any order applicable to the common processor made under
this section.

(6) The commission may, by order and after a hearing,
sufficient notice of which has been given to all persons the
commission believes may be affected, vary an order made
under this section.
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(7) If an agreement between a common processor and
another person

(a) is made before an order is made under this
section, and

(b) is inconsistent with the conditions established
by the commission in an order made under this
section,

the commission may, in the order or a subsequent order,
after a hearing, sufficient notice of which has been given to
all persons the commission believes may be affected, vary
the agreement between the parties to eliminate the
inconsistency.

(8) Subject to subsection (9), if an agreement is varied under
subsection (7), the common processor and the commission
are not liable for damages suffered as a result of that
variation by the other party to the agreement.

(9) Subsection (8) does not apply to a common processor
referred to in that subsection in relation to anything done or
omitted by that person in bad faith.

Part 5 — Electricity Transmission

Definitions

68  In this Part:

"electricity transmission facilities" means
conductors, circuits, transmission towers, substations,
switching stations, transformers and any other
equipment or facilities that are necessary for the purpose
of transmitting electricity;

"energy" means electricity or natural gas;

"energy supply contract" means a contract under
which energy is sold by a seller to a public utility or
another buyer, and includes an amendment of that
contract, but does not include a contract in respect of
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which a schedule is approved under section 61 of this
Act;

"gas marketer" means a person who holds a gas
marketer licence issued under section 71.1 (6) (a);

"lowvolume consumer" has the meaning ascribed to it
under rules made by the commission under section 71.1
(10);

"natural gas" means any methane, propane or butane
that is sold for consumption as a domestic, commercial
or industrial fuel or as an industrial raw material;

"public utility" means a public utility to which Part 3
applies;

"seller" means a person who sells or trades in energy.

Repealed

69  [Repealed 20034610.]

Use of electricity transmission facilities

70  (1) On application and after a hearing, the commission may
make an order directing a public utility to allow a person,
other than a public utility, to use the electricity transmission
facilities of the public utility if the commission finds that

(a) the person and the public utility have failed to
agree on the use of the facilities or on the
conditions or compensation for their use,

(b) the use of the facilities will not prevent the
public utility or other users from performing their
duties or result in any substantial detriment to
their service, and

(c) the public interest requires the use of the
facilities by the person.

(2) An order under subsection (1) may contain terms and
conditions the commission considers advisable, including
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terms and conditions respecting the rates payable to the
public utility for the use of its electricity transmission
facilities.

(3) After a hearing, the commission may, by order, vary or
rescind an order made under this section.

(4) Any interested person may apply to the commission for
an order under this section, and the application must contain
the information the commission specifies.

Energy supply contracts

71  (1) Subject to subsection (1.1), a person who, after this
section comes into force, enters into an energy supply
contract must

(a) file a copy of the contract with the commission
under rules and within the time it specifies, and

(b) provide to the commission any information it
considers necessary to determine whether the
contract is in the public interest.

(1.1) Subsection (1) does not apply to an energy supply
contract for the sale of natural gas unless the sale is to a
public utility.

(2) The commission may make an order under subsection (3)
if the commission, after a hearing, determines that an energy
supply contract to which subsection (1) applies is not in the
public interest.

(2.1) In determining under subsection (2) whether an energy
supply contract filed by a public utility other than the
authority is in the public interest, the commission must
consider

(a) the applicable of British Columbia's energy
objectives,

(b) the most recent longterm resource plan filed
by the public utility under section 44.1, if any,

(c) the extent to which the energy supply contract
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is consistent with the applicable requirements
under sections 6 and 19 of the Clean Energy Act,

(d) the interests of persons in British Columbia
who receive or may receive service from the public
utility,

(e) the quantity of the energy to be supplied under
the contract,

(f) the availability of supplies of the energy
referred to in paragraph (e),

(g) the price and availability of any other form of
energy that could be used instead of the energy
referred to in paragraph (e), and

(h) in the case only of an energy supply contract
that is entered into by a public utility, the price of
the energy referred to in paragraph (e).

(2.2) Subsection (2.1) (a) to (c) does not apply if the
commission considers that the matters addressed in the
energy supply contract filed under subsection (1) were
determined to be in the public interest in the course of
considering a longterm resource plan under section 44.1.

(2.21) In determining under subsection (2) whether an
energy supply contract filed by the authority is in the public
interest, the commission, in addition to considering the
interests of persons in British Columbia who receive or may
receive service from the authority, must consider

(a) British Columbia's energy objectives,

(b) an applicable integrated resource plan
approved under section 4 of the Clean Energy Act,

(c) the extent to which the energy supply contract
is consistent with the requirements under section
19 of the Clean Energy Act,

(d) the quantity of the energy to be supplied under
the contract,

(e) the availability of supplies of the energy

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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referred to in paragraph (d),

(f) the price and availability of any other form of
energy that could be used instead of the energy
referred to in paragraph (d), and

(g) in the case only of an energy supply contract
that is entered into by a public utility, the price of
the energy referred to in paragraph (d).

(2.3) A public utility may submit to the commission a
proposed energy supply contract setting out the terms and
conditions of the contract and a process the public utility
intends to use to acquire power from other persons in
accordance with those terms and conditions.

(2.4) If satisfied that it is in the public interest to do so, the
commission, by order, may approve a proposed contract
submitted under subsection (2.3) and a process referred to in
that subsection.

(2.5) In considering the public interest under subsection (2.4)
with respect to a submission by a public utility other than the
authority, the commission must consider

(a) the applicable of British Columbia's energy
objectives,

(b) the most recent longterm resource plan filed
by the public utility under section 44.1,

(c) the extent to which the application for the
proposed contract is consistent with the applicable
requirements under sections 6 and 19 of the Clean
Energy Act, and

(d) the interests of persons in British Columbia
who receive or may receive service from the public
utility.

(2.51) In considering the public interest under subsection
(2.4) with respect to a submission by the authority, the
commission, in addition to considering the interests of
persons in British Columbia who receive or may receive
service from the authority, must consider

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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(a) British Columbia's energy objectives,

(b) an applicable integrated resource plan
approved under section 4 of the Clean Energy Act,
and

(c) the extent to which the application for the
proposed contract is consistent with the
requirements under section 19 of the Clean Energy
Act.

(2.6) If the commission issues an order under subsection
(2.4), the commission may not issue an order under
subsection (3) with respect to a contract

(a) entered into exclusively on the terms and
conditions, and

(b) as a result of the process

referred to in subsection (2.3).

(3) If subsection (2) applies, the commission may

(a) by order, declare the contract unenforceable,
either wholly or to the extent the commission
considers proper, and the contract is then
unenforceable to the extent specified, or

(b) make any other order it considers advisable in
the circumstances.

(4) If an energy supply contract is, under subsection (3) (a),
declared unenforceable either wholly or in part, the
commission may order that rights accrued before the date of
the order under that subsection be preserved, and those
rights may then be enforced as fully as if no proceedings had
been taken under this section.

(5) An energy supply contract or other information filed with
the commission under this section must be made available to
the public unless the commission considers that disclosure is
not in the public interest.

Gas marketers

http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
http://www.bclaws.ca/civix/document/id/complete/statreg/10022_01
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71.1  (1) A person must not perform a gas marketing activity
within the meaning of subsection (2) unless

(a) the person is a public utility and the public
utility performs the gas marketing activity within
any area in which it is authorized to provide
service, or

(b) the person holds a gas marketer licence issued
to the person under subsection (6) (a).

(2) For the purposes of subsection (1), a person performs a
gas marketing activity if the person

(a) sells or offers to sell natural gas to a low
volume consumer,

(b) acts as the agent or broker for a seller in a sale
of natural gas to a lowvolume consumer, or

(c) acts or offers to act as the agent or broker of a
lowvolume consumer in a purchase of natural gas.

(3) A gas marketer must comply with the commission rules
issued under subsection (10) and the terms and conditions, if
any, attached to the gas marketer licence held by the gas
marketer.

(4) A gas marketer must not carry on or offer to carry on
business as a gas marketer in a name other than the name in
which it is licensed unless authorized to do so in the licence.

(5) If a person is not in compliance with subsection (1), (3)
or (4), the commission may do one or more of

(a) declare an energy supply contract between the
person and a lowvolume consumer unenforceable,
either wholly or to the extent the commission
considers proper, in which event the contract is
enforceable to the extent specified, and

(b) if the person is a gas marketer,

(i) amend the terms and conditions of, or
impose new terms and conditions on, the gas
marketer licence, and
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(ii) suspend or cancel the gas marketer
licence.

(5.1) If the commission, under subsection (5) (a), declares
an energy supply contract to be unenforceable, either wholly
or in part, the commission may also order the person to pay
to the lowvolume consumer some or all of the money paid
under the contract by the lowvolume consumer.

(6) The commission may

(a) on application, issue a gas marketer licence to
any person who is not a public utility,

(b) impose, in respect of any gas marketer licence
issued by the commission, terms and conditions
that the commission considers appropriate,

(c) amend any of the terms and conditions
imposed in respect of a gas marketer licence, and

(d) suspend or cancel a gas marketer licence.

(7) The commission may require, as a condition of granting a
gas marketer licence, that the gas marketer post security in
a form, and in accordance with such terms and conditions, as
the commission considers appropriate.

(8) The commission may order that some or all of the
security posted by a gas marketer in accordance with a
requirement imposed under subsection (7) be paid out to
those persons who the commission considers have been or
may be affected by an act or omission of the gas marketer.

(9) Sections 42 and 43 apply to each gas marketer as if that
gas marketer were a public utility.

(10) The commission may make the following rules:

(a) defining "lowvolume consumer";

(b) respecting the process by which application
may be made for a gas marketer licence and
specifying the form and content of applications for
that licence;

(c) respecting the imposition of terms and
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conditions on gas marketer licences;

(d) requiring an applicant for a gas marketer
licence to obtain a bond, letter of credit or other
specified security and requiring the filing with the
commission of proof, satisfactory to the
commission, of that security;

(e) respecting the form and content of security
that may be required under paragraph (d) and the
person by whom and the terms on which it is to be
held;

(f) respecting the circumstances in which and the
persons to whom disbursement of some or all of
the security required under paragraph (d) is to be
made.

Part 6 — Commission Jurisdiction

Jurisdiction of commission to deal with applications

72  (1) The commission has jurisdiction to inquire into, hear and
determine an application by or on behalf of any party
interested, complaining that a person constructing,
maintaining, operating or controlling a public utility service or
charged with a duty or power relating to that service, has
done, is doing or has failed to do anything required by this Act
or another general or special Act, or by a regulation, order,
bylaw or direction made under any of them.

(2) The commission has jurisdiction to inquire into, hear and
determine an application by or on behalf of any party
interested, requesting the commission to

(a) give a direction or approval which by law it
may give, or

(b) approve, prohibit or require anything to which
by any general or special Act, the commission's
jurisdiction extends.
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Mandatory and restraining orders

73  (1) The commission may order and require a person to do
immediately or by a specified time and in the way ordered, so
far as is not inconsistent with this Act, the regulations or
another Act, anything that the person is or may be required
or authorized to do under this Act or any other general or
special Act and to which the commission's jurisdiction
extends.

(2) The commission may forbid and restrain the doing or
continuing of anything contrary to or which may be forbidden
or restrained under any Act, general or special, to which the
commission's jurisdiction extends.

Inspections

74  For the purposes of this Act, a person authorized in writing
by the commission may

(a) enter on and inspect property, and

(a.1) inspect and make copies of records.

(b) [Repealed 20122733.]

Commission not bound by precedent

75  The commission must make its decision on the merits and
justice of the case, and is not bound to follow its own
decisions.

Jurisdiction as to liquidators and receivers

76  (1) The fact that a liquidator, receiver, manager or other
official of a public utility, or other person engaged in the
petroleum industry, or a person seizing a public utility's
property has been appointed by a court in British Columbia, or
is acting under the authority of a court, does not prevent the
exercise by the commission of any jurisdiction conferred by
this Act.

(2) A liquidator, receiver, manager, official or person seizing
must act in accordance with this Act and the orders and
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directions of the commission, whether the orders are general
or particular.

(3) The liquidator or other person referred to in subsection
(1), and any person acting under that person, must obey the
orders of the commission, within its jurisdiction, and the
commission may enforce its orders against the person even
though the person is appointed by or acts under the authority
of a court.

Power to extend time

77  If a work, act, matter or thing is, by order or decision of the
commission, required to be performed or completed within a
specified time, the commission may, if the circumstances of
the case in its opinion so require, extend the time so specified

(a) on notice and hearing, or

(b) in its discretion, on application, without notice
to any person.

Evidence

78  (1) [Repealed 200445169.]

(2) An inquiry that the commission considers necessary may
be made by a member or officer or by a person appointed by
the commission to make the inquiry, and the commission
may act on that person's report.

(3) Each member, officer and person appointed has, for the
purpose of the inquiry, the powers referred to in section 74 of
this Act and section 34 (3) and (4) of the Administrative
Tribunals Act.

(4) If a person is appointed to inquire and report on a matter,
the commission may order by whom, and in what proportion,
the costs incurred must be paid, and may set the amount of
the costs.

Findings of fact conclusive

79  The determination of the commission on a question of fact in

http://www.bclaws.ca/civix/document/id/complete/statreg/04045_01
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its jurisdiction, or whether a person is or is not a party
interested within the meaning of this Act, is binding and
conclusive on all persons and all courts.

Commission not bound by judicial acts

80  In determining a question of fact, the commission is not
bound by the finding or order of a court in a proceeding
involving the determination of that fact, and the finding or
order is, before the commission, evidence only.

Pending litigation

81  The fact that a suit, prosecution or other proceeding in a
court involving questions of fact is pending does not deprive
the commission of jurisdiction to hear and determine the
same questions of fact.

Power to inquire without application

82  (1) The commission

(a) may, on its own motion, and

(b) must, on the request of the Lieutenant
Governor in Council,

inquire into, hear and determine a matter that under this Act
it may inquire into, hear or determine on application or
complaint.

(2) For the purpose of subsection (1), the commission has
the same powers as are vested in it by this Act in respect of
an application or complaint.

Action on complaints

83  If a complaint is made to the commission, the commission
has powers to determine whether a hearing or inquiry is to be
had, and generally whether any action on its part is or is not
to be taken.

General powers not limited
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84  The enumeration in this Act of a specific commission power
or authority does not exclude or limit other powers or
authorities given to the commission.

Hearings to be held in certain cases

85  (1) Except in case of urgency, of which the commission is
sole judge, the commission must not, without a hearing,
make an order involving an outlay, loss or deprivation to a
public utility.

(2) If an order is made in case of urgency without a hearing,
on the application of a person interested, the commission
must as soon as practicable hear and reconsider the matter
and make any further order it considers advisable.

Public hearing

86  If this Act requires that a hearing be held, it must be a public
hearing whenever, in the opinion of the commission or the
Lieutenant Governor in Council, a public hearing is in the
public interest.

Repealed

86.1  [Repealed 200445170.]

When oral hearings not required

86.2  (1) Despite any other provision of this Act, in any
circumstance in which, under this Act, a hearing may or must
be held, the commission may conduct a written hearing.

(2) The commission may make rules respecting the
circumstances in which and the process by which written
hearings may be conducted and specifying the form and
content of materials to be provided for written hearings.

Recitals not required in orders

87  In making an order, the commission is not required to recite
or show on the face of the order the taking of any proceeding,
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the giving of any notice or the existence of any circumstance
necessary to give the commission jurisdiction.

Application of orders

88  (1) In making an order, rule or regulation, the commission
may make it apply to all cases, or to a particular case or
class of cases, or to a particular person.

(2) The commission may exempt a person from the operation
of an order, rule or regulation made under this Act for a time
the commission considers advisable.

(3) The commission may, on conditions it considers
advisable, with the advance approval of the minister
responsible for the administration of the Hydro and Power
Authority Act, exempt a person, equipment or facilities from
the application of all or any of the provisions of this Act or
may limit or vary the application of this Act.

(4) The commission has no power under this section to make
an order respecting a person, or a person in respect of a
matter, who has been exempted under section 22.

Withdrawal of application

88.1  If an applicant withdraws all or part of an application or the
parties advise the commission that they have reached a
settlement of all or part of an application, the commission
may order that the application or part of it is dismissed.

Partial relief

89  On an application under this Act, the commission may make
an order granting the whole or part of the relief applied for or
may grant further or other relief, as the commission considers
advisable.

Commencement of orders

90  (1) In an order or regulation, the commission may direct
that the order or regulation or part of it comes into operation

http://www.bclaws.ca/civix/document/id/complete/statreg/96212_01
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(a) at a future time,

(b) on the happening of an event specified in the
order or regulation, or

(c) on the performance, to the satisfaction of the
commission, by a person named by it of a term
imposed by the order.

(2) The commission may, in the first instance, make an
interim order, and reserve further direction for an adjourned
hearing or further application.

Orders without notice

91  (1) If the special circumstance of a case so requires, the
commission may, without notice, make an interim order
authorizing, requiring or forbidding anything to be done that
the commission is empowered to authorize, require or forbid
on application, notice or hearing.

(2) The commission must not make an interim order under
subsection (1) for a longer time than it considers necessary
for a hearing and decision.

(3) A person interested may, before final decision, apply to
modify or set aside an interim order made without notice.

Directions

92  If, in the exercise of a commission power under an Act, the
commission directs that a structure, appliance, equipment or
works be provided, constructed, reconstructed, removed,
altered, installed, operated, used or maintained, the
commission may, except as otherwise provided in the Act
conferring the power, order

(a) by what person interested at or within what
time,

(b) at whose cost and expense,

(c) on what terms including payment of
compensation, and
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(d) under what supervision,

the structure, appliance, equipment or works must be carried
out.

Repealed

9394  [Repealed 200445170.]

Lien on land

95  (1) If the commission makes an order for payment of
money, costs or a penalty, the commission may register a
copy of the order certified by the commission's secretary in a
land title office.

(2) On registration in a land title office, an order is a lien and
charge on all the land of the person ordered to make the
payment that is in the land title district in which the order is
registered, to the same extent and with the same effect and
realizable in the same way as a judgment of the Supreme
Court under the Court Order Enforcement Act.

Substitute to carry out orders

96  (1) If a person defaults in doing anything directed by an
order of the commission under this Act,

(a) the commission may authorize a person it
considers suitable to do the thing, and

(b) the person authorized may do the thing
authorized and may recover from the person in
default the expense incurred in doing the thing, as
money paid for and at the request of that person.

(2) The certificate of the commission of the amount
expended is conclusive evidence of the amount of the
expense.

Entry, seizure and management

97  (1) The commission may take the steps and employ the
persons it considers necessary to enforce an order made by

http://www.bclaws.ca/civix/document/id/complete/statreg/96078_01
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it, and, for that purpose, may forcibly or otherwise enter on,
seize and take possession of the whole or part of the
business and the property of a public utility affected by the
order, together with the records, offices and facilities of the
utility.

(2) The commission may, until the order has been enforced
or until the Lieutenant Governor in Council otherwise orders,
assume, take over and continue the management of the
business and property of the utility in the interest of its
shareholders, creditors and the public.

(3) While the commission continues to manage or direct the
management of the utility, the commission may exercise, for
the business and property, the powers, duties, rights and
functions of the directors, officers or managers of the utility
in all respects, including the employment and dismissal of
officers or employees and the employment of others.

(4) On the commission taking possession of the business and
property of the utility, each officer and employee of the utility
must obey the lawful orders and instructions of the
commission for that business and property, and of any person
placed by the commission in authority in the management of
the utility or a department of its undertaking or service.

(5) On taking possession of the business and property of a
public utility, the commission may determine, receive or pay
out all money due to or owing by the utility, and give cheques
and receipts for money to the same extent and to the same
effect as the utility or its officers or employees could do.

(6) The costs incurred by the commission under this section
are in the discretion of the commission, and the commission
may order by whom and in what amount or proportion costs
are to be paid.

Defaulting utility may be dissolved

98  (1) If a public utility incorporated under an Act of the
Legislature fails to comply with a commission order, and the
commission believes that no effective means exist to compel
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the utility to comply, the commission, in its discretion, may
transmit to the Attorney General a certificate, signed by its
chair and secretary, setting out the nature of the order and
the default of the public utility.

(2) Ten days after publication in the Gazette of a notice of
receipt of the certificate by the Attorney General, the
Lieutenant Governor in Council may, by order, dissolve the
public utility.

Part 7 — Decisions and Appeals

Reconsideration

99  The commission, on application or on its own motion, may
reconsider a decision, an order, a rule or a regulation of the
commission and may confirm, vary or rescind the decision,
order, rule or regulation.

Requirement for hearing

100  If a hearing is held or required under this Act before a rule or
regulation is made, the rule or regulation must not be
altered, suspended or revoked without a hearing.

Appeal to Supreme Court or Court of Appeal

101  (1) An appeal lies from

(a) a decision of the commission under section
109.1 or 109.2 to the Supreme Court, and

(b) any other decision or order of the commission
to the Court of Appeal, with leave of a justice of
that court.

(2) The party appealing under subsection (1) (b) must give
notice of the application for leave to appeal, stating the
grounds of appeal, to the commission, to the Attorney
General and to any party adverse in interest, at least 2 clear
days before the hearing of the application.
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(3) If leave is granted under subsection (1) (b), within 15
days from the granting, the appellant must give notice of
appeal to the commission, to the Attorney General, and to
any party adverse in interest.

(4) The commission and the Attorney General may be heard
on an appeal under subsection (1) (b).

(4.1) The commission has full party status on an appeal
under subsection (1) (a).

(5) [Repealed 20122736.]

Stay on appeal

102  (1) An appeal to the Court of Appeal does not of itself stay
or suspend the operation of the decision, order, rule or
regulation appealed from, but the Court of Appeal may grant
a suspension, in whole or in part, until the appeal is decided,
on the terms the court considers advisable.

(2) The commission may, in its discretion, suspend the
operation of its decision, order, rule or regulation from which
an appeal is taken under section 101 (1) (b) until the
decision of the Court of Appeal is given.

(3) An appeal to the Supreme Court under section 101 (1) (a)
operates as a stay of the decision under section 109.2 to
impose an administrative penalty, unless the court orders
otherwise.

Costs of appeal

103  (1) [Repealed 20122738.]

(2) Neither the commission nor an officer, employee or agent
of the commission is liable for costs in respect of an
application or appeal referred to in section 101.

Case stated by commission

104  (1) The commission may, on its own motion or on the
application of a party who gives the security the commission
directs, and must, on the request of the Attorney General,
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state a case in writing for the opinion of the Court of Appeal
on a question that, in the opinion of the commission or of the
Attorney General, is a question of law.

(2) The Court of Appeal must hear and determine all
questions of law arising on the stated case and must remit
the matter to the commission with the court's opinion.

(3) [Repealed 20122739.]

Jurisdiction of commission exclusive

105  (1) The commission has exclusive jurisdiction in all cases
and for all matters in which jurisdiction is conferred on it by
this or any other Act.

(2) Unless otherwise provided in this Act, an order, decision
or proceeding of the commission must not be questioned,
reviewed or restrained by or on an application for judicial
review or other process or proceeding in any court.

Part 8 — Offences and Penalties

Offences

106  (1) The following persons commit an offence:

(a) a person who fails or refuses to obey an order
of the commission made under this Act;

(b) a person who does, causes or permits to be
done an act, matter or thing contrary to this Act or
omits to do an act, matter or thing required to be
done by this Act;

(c) a public utility

(i) that fails or refuses to prepare and
provide to the commission in the time,
manner and form, and with the particulars
and verification required under this Act, an
information return, the answer to a question
submitted by the commission or information
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required by the commission under this Act,

(ii) that wilfully or negligently makes a return
or provides information to the commission
that is false in any particular,

(iii) that gives, or an officer of which gives,
to an officer, agent, manager or employee of
the utility a direction, instruction or request
to do or refrain from doing an act referred to
in paragraph (d) (i) to (vii) and in respect of
which the officer, agent, manager or
employee is convicted under paragraph (d)
(i) to (vii), or

(iv) an officer, agent, manager or employee
of which is convicted of an offence under
paragraph (d) (viii);

(d) an officer, agent, manager or employee of a
public utility

(i) who fails or refuses to complete and
provide to the commission a report or form of
return required under this Act,

(ii) who fails or refuses to answer a question
contained in a report or form of return
required under this Act,

(iii) who wilfully gives a false answer to a
question contained in a report or form of
return required under this Act,

(iv) who evades a question or gives an
evasive answer to a question contained in a
report or form of return required under this
Act, if the person has the means to ascertain
the facts,

(v) who, after proper demand under this Act,
fails or refuses to exhibit to the commission
or a person authorized by it an account,
record or memorandum of the public utility
that is in the person's possession or under
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the person's control,

(vi) who fails to properly use and keep the
system of accounting of the public utility
specified by the commission under this Act,

(vii) who refuses to do any act or thing in
that system of accounting when directed by
the commission or its representative,

(viii) on whom the commission serves notice
directing the person to provide to the
commission information or a return that the
utility may be required to provide under this
Act and who wilfully refuses or fails to
provide the information or return to the best
of the person's knowledge, or means of
knowledge, in the manner and time directed
by the commission, or

(ix) who knowingly registers or causes to be
registered on the books of the public utility
any issue or transfer of shares that has been
made contrary to section 54 (5), (7) or (8);

(e) the president, and each vice president,
director, managing director, superintendent and
manager of a public utility that fails or refuses to
obey an order of the commission made under this
Act;

(f) the mayor and each councillor or member of the
ruling body of a municipality that fails or refuses to
obey an order of the commission made under this
Act;

(g) [Repealed 20034615.]

(h) a person who obstructs or interferes with a
commissioner, officer or person in the exercise of
rights conferred or duties imposed under this Act;

(i) a person who knowingly solicits, accepts or
receives, directly or indirectly, a rebate,
concession or discrimination for service of a public
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utility, if the service is provided or received in
violation of this Act;

(j) except so far as the person's public duty
requires the person to report on or take official
action, an officer or employee of the commission,
or person having access to or knowledge of a
return made to the commission or of information
procured or evidence taken under this Act, other
than a public inquiry or public hearing, who,
without first obtaining the authority of the
commission, publishes or makes known
information, having obtained or knowing it to have
been derived from the return, information or
evidence;

(k) a person who applies to a public utility to
register on its books any issue or transfer of
shares that has been made contrary to section 54
(5), (7) or (8).

(2) Subsection (1) (e) and (f) does not apply if the person
proves

(a) that, according to the person's position and
authority, the person took all necessary and proper
means in the person's power to obey and carry
out, and to procure obedience to and the carrying
out of the order, and

(b) that the person was not at fault for the failure
or refusal.

(3) Subsection (1) (h) does not apply if the commissioner,
officer or person does not, on request at the time, produce a
certificate of his or her appointment or authority.

(4) A person convicted of an offence under this section is
liable to a penalty not greater than $1 000 000.

(5) If this Act makes anything an offence, each day the
offence continues constitutes a separate offence.

(6) Subject to section 109.2 (4), nothing in or done under this
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section affects the liability of a public utility otherwise
existing or prejudices enforcement of an order of the
commission in any way otherwise available.

(7) If the commission imposes on a person an administrative
penalty under section 109.2, a prosecution for an offence
under this Act for the same contravention may not be
brought against the person.

Restraining orders

107  If a person contravenes a term, condition or requirement of

(a) a regulation under section 22,

(b) a certificate of public convenience and
necessity issued under section 46,

(c) an approval under section 50 or 54 (5), (7) or
(8),

(d) an order under section 53 or 54 (10), or

(e) a reliability standard adopted under section
125.2,

the contravention may be restrained in a proceeding brought
by the minister in the Supreme Court.

Repealed

108  [Repealed 20122742.]

Remedies not mutually exclusive

109  Subject to sections 106 (7) and 109.2 (4), if a person
contravenes anything referred to in section 107, the
remedies and penalties for the contravention are not
mutually exclusive, and any or all of them may be applied in
any one case.

Part 8.1 — Administrative Penalties

Contraventions
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109.1  (1) After giving a person an opportunity to be heard, the
commission, for the purposes of section 109.2, may find that
the person has contravened a provision of

(a) this Act or the regulations, or

(b) an order, standard or rule of the commission or
a reliability standard adopted by the commission.

(2) If a corporation contravenes a provision referred to in
subsection (1), a director, officer or agent of the corporation
who authorized, permitted or acquiesced in the contravention
also contravenes the provision.

(3) Without limiting section 112, if an employee, contractor or
agent of a corporation contravenes a provision referred to in
subsection (1) of this section in the course of carrying out the
employment, contract or agency, the corporation also
contravenes the provision.

(4) The commission may not find that a person has
contravened a provision referred to in subsection (1) if the
person demonstrates to the satisfaction of the commission
that

(a) the person exercised due diligence to prevent
the contravention, or

(b) the person's actions or omissions relevant to
the provision were the result of an officially
induced error.

(5) Nothing in subsection (4) prevents the commission from
doing anything else that the commission is authorized to do
under this Act with respect to an act or omission by the
person.

(6) If a person referred to in subsection (2) or (3) has not
contravened a provision referred to in subsection (1) as a
result of demonstrating to the satisfaction of the commission
anything referred to in subsection (4), the commission may
find, subject to subsection (4), that any of the other persons
referred to in subsection (2) or (3) have contravened the
provision.
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(7) A person does not contravene a provision referred to in
subsection (1) by doing or omitting to do something if that
act or omission is reasonably necessary to conform to the
requirements of the Workers Compensation Act or any
regulations under that Act.

Administrative penalties

109.2  (1) If the commission finds that a person has contravened a
provision referred to in section 109.1 (1), the commission
may impose an administrative penalty on the person in an
amount that does not exceed the prescribed limit.

(2) If a contravention of a prescribed provision occurs over
more than one day or continues for more than one day,
separate administrative penalties, each not exceeding the
prescribed limit for the purposes of subsection (1), may be
imposed for each day the contravention continues.

(3) Before the commission imposes an administrative penalty
on a person, the commission, in addition to considering
anything else the commission considers relevant, must
consider the following:

(a) previous contraventions by, administrative
penalties imposed on and orders issued to the
following:

(i) the person;

(ii) if the person is an individual, a
corporation for which the individual is or was
a director, officer or agent;

(iii) if the person is a corporation, an
individual who is or was a director, officer or
agent of the corporation;

(b) the gravity and magnitude of the
contravention;

(c) the extent of the harm to others resulting from
the contravention;

(d) whether the contravention was repeated or

http://www.bclaws.ca/civix/document/id/complete/statreg/96492_00
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continuous;

(e) whether the contravention was deliberate;

(f) any economic benefit derived by the person
from the contravention;

(g) the person's efforts to prevent and correct the
contravention;

(h) the cost of compliance with the provision
contravened;

(i) whether the person selfreported the
contravention;

(j) the degree and quality of cooperation during
the commission's investigation;

(k) any undue hardship that might arise from the
amount of the penalty;

(l) any other matters prescribed by the Lieutenant
Governor in Council.

(4) If a person is charged with an offence under this Act, an
administrative penalty may not be imposed on the person in
respect of the same circumstances that gave rise to the
charge.

Notice of contravention or penalty

109.3  (1) If the commission finds under section 109.1 that a
person has contravened a provision referred to in that
section or imposes under section 109.2 an administrative
penalty on a person, the commission must give to the
person a notice of the decision, and the notice must include
reasons for the decision and specify the following:

(a) the contravention;

(b) the amount of the penalty, if any;

(c) the date by which the penalty, if any, must be
paid;

(d) the person's right, with respect to the decision,
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to apply for a reconsideration under section 99 or
to appeal it under section 101;

(e) an address to which a request for a
reconsideration under section 99 may be sent.

(2) If the commission imposes an administrative penalty on a
person, the commission may make public the reasons for and
the amount of the penalty.

Due date of penalty

109.4  A person on whom an administrative penalty is imposed
under section 109.2 must pay the penalty

(a) within 30 days after the date on which the
notice referred to in section 109.3 (1) is given to
the person, or

(b) by a later date ordered by the commission.

Recovery of penalty from ratepayers prohibited

109.5  In setting rates for a public utility, the commission must not
allow the public utility to recover from persons who receive
or may receive service from the public utility the costs of
paying an administrative penalty imposed under this Part.

Enforcement of administrative penalty

109.6  (1) An administrative penalty constitutes a debt payable to
the government by the person on whom the penalty is
imposed.

(2) If a person fails to pay an administrative penalty as
required under section 109.4, the government may file with
the Supreme Court or Provincial Court a certified copy of the
notice imposing the penalty and, on being filed, the notice
has the same force and effect, and all proceedings may be
taken on the notice, as if the notice were a judgment of that
court.

Revenue from administrative penalties
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109.7  The commission must pay into the consolidated revenue
fund all amounts derived from administrative penalties.

Limitation period

109.8  (1) The time limit for giving a notice under section 109.3
imposing an administrative penalty is 2 years after the date
on which the act or omission alleged to constitute the
contravention first came to the attention of the chair of the
commission.

(2) A certificate purporting to have been issued by the chair
of the commission and certifying the date referred to in
subsection (1) is proof of that date.

Part 9 — General

Powers of commission in relation to other Acts

110  The powers given to the commission by this Act apply

(a) even though the subject matter about which
the powers are exercisable is the subject matter of
an agreement or another Act,

(b) in respect of service and rates, whether set by
or the subject of an agreement or other Act, or
otherwise, and

(c) if the service or rates are governed by an
agreement, whether the agreement is incorporated
in, or ratified, or made binding by a general or
special Act, or otherwise.

Substantial compliance

111  Substantial compliance with this Act is sufficient to give
effect to the orders, rules, regulations and acts of the
commission, and they must not be declared inoperative,
illegal or void for want of form or an error or omission of a
technical or clerical nature.
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Vicarious liability

112  In construing and enforcing this Act, or a rule, regulation,
order or direction of the commission, an act, omission or
failure of an officer, agent or other person acting for or
employed by a public utility, if within the scope of the
person's employment, is deemed in every case to be the
act, omission or failure of the utility.

Public utilities may apply

113  A person who is subject to regulation under this Act may
make application or complaint to the commission about a
matter affecting a public utility, as if made by another party
interested.

Municipalities may apply

114  (1) In this section, "municipality" includes a regional
district.

(2) If a municipality believes that the interests of the public
in the municipality or a part of it are sufficiently concerned,
the municipality may, by resolution, become an applicant,
complainant or intervenant in a matter within the
commission's jurisdiction.

(3) The municipality may, for subsection (2), take a
proceeding or incur expense necessary

(a) to submit the matter to the commission,

(b) to oppose an application or complaint before
the commission, or

(c) if necessary, to become a party to a
proceeding or appeal under this Act.

Certified documents as evidence

115  (1) A copy of a rule, regulation, order or other document in
the commission secretary's custody, purporting to be
certified by the secretary to be a true copy, is evidence of
the document without proof of the signature.
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(2) A certificate purporting to be signed by the commission
secretary stating that no rule, regulation or order on a
specified matter has been made by the commission, is
evidence of the fact stated without proof of the signature.

Class representation

116  (1) The commission may appoint counsel to represent a
class of persons interested in a matter for the purpose of
instituting or attending on an application or hearing before
the commission or another tribunal or authority.

(2) The commission may fix the costs of the counsel and may
order by whom and in what amount or proportion they be
paid.

Costs of commission

117  (1) In this section, "costs of the commission" includes
costs incurred by the commission for the services of
consultants and experts engaged in connection with the
proceeding.

(2) The commission may order that the costs of the
commission incidental to a proceeding before it are to be paid
by one or more participants in the proceeding in such
amounts and proportions as the commission may determine.

Participant costs

118  (1) The commission may order a participant in a proceeding
before the commission to pay all or part of the costs of
another participant in the proceeding.

(2) If the commission considers it to be in the public interest,
the commission may pay all or part of the costs of
participants in proceedings before the commission that were
commenced on or after April 1, 1993 or that are commenced
after June 18, 1993.

(3) Amounts paid for costs under subsection (2) must not
exceed the limits prescribed for the purposes of this section.



5/13/2016 Utilities Commission Act

http://www.bclaws.ca/Recon/document/ID/freeside/00_96473_01 89/96

Tariff of fees

119  With the advance approval of the Lieutenant Governor in
Council, the commission may prescribe a tariff of fees for a
matter within the commission's jurisdiction.

No waiver of rights

120  (1) Nothing in this Act releases or waives a right of action by
the commission or a person for a right, penalty or forfeiture
that arises under a law of British Columbia.

(2) No penalty enforceable under this Act is a bar to or
affects recovery for a right, or affects or bars a proceeding
against or prosecution of a public utility, its directors,
officers, agents or employees.

Relationship with Local Government Act

121  (1) Nothing in or done under the Community Charter or the
Local Government Act

(a) supersedes or impairs a power conferred on
the commission or an authorization granted to a
public utility, or

(b) relieves a person of an obligation imposed
under this Act or the Gas Utility Act.

(2) In this section, "authorization" means

(a) a certificate of public convenience and
necessity issued under section 46,

(b) an exemption from the application of section
45 granted, with the advance approval of the
Lieutenant Governor in Council, by the commission
under section 88, and

(c) an exemption from section 45 granted under
section 22, only if the public utility meets the
conditions prescribed by the Lieutenant Governor
in Council.

(3) For the purposes of subsection (2) (c), the Lieutenant

http://www.bclaws.ca/civix/document/id/complete/statreg/03026_00
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Governor in Council may prescribe different conditions for
different public utilities or categories of public utilities.

Repealed

122  [Repealed 200445172.]

Service of notice

123  (1) A notice that the commission is empowered or required
to give to a person under this Act must be in writing and
may be served either personally or by mailing it to the
person's address.

(2) If a notice is mailed, service of the notice is deemed to be
effected at the time at which the letter containing the notice,
properly addressed, postage prepaid and mailed, would be
delivered in the ordinary course of post.

Reasons to be given

124  (1) If an application to the commission is opposed, the
commission must prepare written reasons for its decision.

(2) If an application is unopposed, the commission may, and
at the request of the applicant must, prepare written reasons
for its decision.

(3) Written reasons must be made available by the secretary
to any person on payment of the fee set by the commission.

(4) [Repealed 20034620.]

Regulations

125  (1) The Lieutenant Governor in Council may make
regulations as referred to in section 41 of the Interpretation
Act.

(2) Without limiting subsection (1), the Lieutenant Governor
in Council may, for the purpose of recovering the expenses
arising out of the administration of this Act in a fiscal year,
make regulations as follows:

http://www.bclaws.ca/civix/document/id/complete/statreg/96238_01
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(a) setting, or authorizing the commission to set,
by order of the commission, and to collect fees,
levies or other charges from

(i) public utilities, a class of public utility or a
particular public utility, and

(ii) other persons to whom a provision of this
Act applies or a class of those persons;

(b) setting, or authorizing the commission to set,
the fees, levies or other charges payable by the
members of the different classes referred to in
paragraph (a) in different amounts;

(c) exempting, or authorizing the commission to
exempt, a public utility or other person, or a class
of either of them, from the payment of a fee, levy
or other charge;

(d) authorizing the commission to retain all or part
of any fees, levies or other charges collected by
the commission under a regulation;

(e) requiring the commission to set a rate for the
purposes of section 28 (2.1) and prescribing
requirements for the purposes of that section.

(2.1) Without limiting subsection (1), the Lieutenant
Governor in Council may make regulations respecting the
imposition of administrative penalties, including, without
limitation, prescribing

(a) provisions for the purposes of section 109.2
(2),

(b) matters to be considered under section 109.2
(3) before imposing an administrative penalty,

(c) the criteria for determining appropriate
administrative penalties, and

(d) different limits on different administrative
penalties, including different limits for
contraventions by different classes of persons.
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(3) The commission may make regulations on a matter for
which it is empowered by this Act to make regulations.

Minister's regulations

125.1  (1) In this section, "minister" means the minister
responsible for the administration of the Hydro and Power
Authority Act.

(2) and (3) [Repealed 20102272.]

(4) The minister may make regulations as follows:

(a) [Repealed 20102272.]

(b) respecting exemptions under section 22;

(c) and (d) [Repealed 20102272.]

(e) for the purposes of sections 44.1 and 44.2,

(i) prescribing rules for determining whether
a demandside measure, or a class of
demandside measures, is adequate, cost
effective or both,

(ii) declaring a demandside measure, or a
class of demandside measures, to be cost
effective and necessary for adequacy, and

(iii) prescribing rules or factors a public utility
must use in making the estimate referred to
in section 44.1 (2) (a);

(iv) [Repealed 20102272.]

(f) [Repealed 20102272.]

(g) prescribing factors and guidelines for the
purposes of section 58 (2.1) (b), including, without
limitation, factors and guidelines to encourage

(i) energy conservation or efficiency,

(ii) the use of energy during periods of lower
demand,

(iii) the development and use of energy from
clean or renewable resources, or

http://www.bclaws.ca/civix/document/id/complete/statreg/96212_01
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(iv) the reduction of the energy demand a
public utility must serve;

(h) defining a term or phrase used in section 58.1
and not defined in this Act;

(i) identifying facts that must be used in
interpreting the definition in section 58.1;

(j)(n) [Repealed 20102272.]

(o) prescribing standardmaking bodies for the
purposes of section 125.2 (1) and requirements
and matters for the purposes of section 125.2 (3).

(p) [Repealed 20154226.]

(5) In making a regulation under this section, the minister
may

(a) make regulations of specific or general
application, and

(b) make different regulations for different
persons, places, things, measures, transactions or
activities.

Adoption of reliability standards, rules or codes

125.2  (1) In this section:

"reliability standard" means a reliability standard, rule
or code established by a standardmaking body for the
purpose of being a mandatory reliability standard for
planning and operating the North American bulk electric
system, and includes any substantial change to any of
those standards, rules or codes;

"standardmaking body" means

(a) the North American Electric Reliability
Corporation,

(b) the Western Electricity Coordinating Council,
and

(c) a prescribed standardmaking body.
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(2) For greater certainty, the commission has exclusive
jurisdiction to determine whether a reliability standard is in
the public interest and should be adopted in British Columbia.

(3) The authority must review each reliability standard and
provide to the commission, in accordance with the
regulations, a report assessing

(a) any adverse impact of the reliability standard
on the reliability of electricity transmission in
British Columbia if the reliability standard were
adopted under subsection (6),

(b) the suitability of the reliability standard for
British Columbia,

(c) the potential cost of the reliability standard if it
were adopted under subsection (6),

(c.1) the application of the reliability standard to
persons or persons in respect of specified
equipment if the reliability standard were adopted
under subsection (6), and

(d) any other matter prescribed by regulation or
identified by order of the commission for the
purposes of this section.

(4) The commission may make an order for the purposes of
subsection (3) (d).

(5) If the commission receives a report under subsection (3),
the commission must

(a) make the report available to the public in a
reasonable manner, which may include by
electronic means, and for a reasonable period of
time, and

(b) consider any comments the commission
receives in reply to the publication referred to in
paragraph (a).

(6) After complying with subsection (5), the commission,
subject to subsection (7), must, by order, adopt the reliability
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standards addressed in the report if the commission
considers that the reliability standards are required to
maintain or achieve consistency in British Columbia with
other jurisdictions that have adopted the reliability standards.

(7) The commission is not required to adopt a reliability
standard under subsection (6) if the commission determines,
after a hearing, that the reliability standard is not in the
public interest.

(8) Subject to subsection (8.3), a reliability standard adopted
under subsection (6) applies as specified in an order made
under subsection (6).

(8.1) At the request of the commission, the authority must
provide to the commission, in accordance with any directions
made by the commission, a report assessing the application
of a reliability standard adopted under subsection (6) to a
specified person, a class of persons or a person in respect of
specified equipment.

(8.2) Subsection (5) applies to a report received by the
commission under subsection (8.1).

(8.3) After complying with subsection (5) respecting a report
received under subsection (8.1), the commission may, by
order, specify that a reliability standard adopted under
subsection (6) applies or does not apply to a specified
person, a class of persons or a person in respect of specified
equipment.

(9) A reliability standard adopted under subsection (6)
applies as specified in an order made under subsection (6)
or (8.3) despite an exemption issued under section 22 or 88
(3).

(10) The commission may make orders providing for the
administration of adopted reliability standards.

(10.1) Without limiting subsection (10), section 43 (1) (a)
and (b) (i) applies to a person to whom a reliability standard
adopted under subsection (6) of this section applies, as
though the person were a public utility.
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(11) The commission, on its own motion or on complaint,
may

(a) rescind an adoption made under subsection
(6), or

(b) adopt a reliability standard previously rejected
under subsection (7)

if the commission determines, after a hearing, that the
rescission or adoption is in the public interest.

(12) The commission, without the approval of the minister
responsible for the administration of the Hydro and Power
Authority Act, may not set a standard or rule under section
26 of this Act with respect to a matter addressed by a
reliability standard assessed in a report submitted to the
commission under subsection (3) of this section.

Intent of Legislature

126  If a provision of this Act is held to be beyond the powers of
British Columbia, that provision must be severed from the
remainder of the Act, and the remaining provisions of the Act
have the same effect as if they had been originally enacted
as a separate enactment and as the only provisions of this
Act.

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada
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PEGUIS FIRST NATION AND SANDY BAY FIRST NATION, known collectively as the 

TREATY ONE FIRST NATIONS 
 

 Applicants 
 
 and 
 

THE ATTORNEY GENERAL OF CANADA,  
THE NATIONAL ENERGY BOARD 

and 
ENBRIDGE PIPELINES INC. 

 
 Respondents 

 
T-925-08 

 
BETWEEN: 
 

BROKENHEAD OJIBWAY NATION, LONG PLAIN FIRST NATION,  
SWAN LAKE FIRST NATION, FORT ALEXANDER FIRST NATION, also known as 
“SAGKEENG FIRST NATION”, ROSEAU RIVER ANISHINABE FIRST NATION, 
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TREATY ONE FIRST NATIONS 

 
 Applicants 
 and 
 

THE ATTORNEY GENERAL OF CANADA,  
THE NATIONAL ENERGY BOARD 

and 
 

ENBRIDGE PIPELINES INC. 
 

 Respondents 
 
 

REASONS FOR JUDGMENT AND JUDGMENT 
 

[1] The Applicants are the seven First Nations who are the successors to those Ojibway First 

Nations who entered into what is known as Treaty One with the federal Crown on August 3, 

18711.  They are today organized collectively as the Treaty One First Nations and they assert 

                                                 
1     Treaty One was the first of several treaties entered into from 1871 to 1877 between the federal Crown and the First 
Nations peoples who then occupied much of the lands of the southern prairies and the south-western corner of what is 
now Ontario. 
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3 
treaty, treaty-protected inherent rights and indigenous cultural rights over a wide expanse of 

land in southern Manitoba.  By these applications the Treaty One First Nations seek declaratory 

and other prerogative relief against the Respondents in connection with three decisions of the 

Governor in Council (GIC) to approve the issuance by the National Energy Board (NEB) of 

Certificates of Public Convenience and Necessity for the construction respectively of the 

Keystone Pipeline Project, the Southern Lights Pipeline Project and the Alberta Clipper Pipeline 

Expansion Project (collectively, “the Pipeline Projects”).  All of the Pipeline Projects involve the 

use or taking up of land in southern Manitoba for pipeline construction by the corporate 

Respondents.  Because the material facts and the legal principles that apply are the same for all 

three of the decisions under review, it is appropriate to issue a single set of reasons.  

 

I. Regulatory Background 

The Keystone Pipeline Project 

[2] On December 12, 2006 TransCanada Keystone Pipeline GP Ltd. (Keystone) applied to the 

NEB for approvals related to the construction and operation of the Keystone Pipeline Project (the 

Keystone Project).   

  

[3] The Keystone Project consists of a 1235 kilometer pipeline running from Hardisty, Alberta 

to a location near Haskett, Manitoba on the Canada-United States border.  In Manitoba all new 

pipeline construction is on privately owned land with the balance of 258 kilometers running over 

existing rights-of-way (including 4 kilometers on leased Crown land and 2 kilometers on 

unoccupied Crown land).  The width of the permanent easement in Manitoba is 20 metres and the 

pipeline is buried.   
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4 
[4] During its hearings, the NEB considered submissions from Standing Buffalo First Nation 

near Fort Qu’Appelle, Saskatchewan and from five First Nations in southern Manitoba known 

collectively as the Dakota Nations of Manitoba.  Keystone also engaged a number of Aboriginal 

communities located within 50 kilometers of the pipeline right-of-way including Long Plain First 

Nation, Swan Lake First Nation and the Roseau River Anishinabe First Nation.   

 

[5] In its Reasons for Decision dated September 6, 2007 the NEB approved the Keystone 

Project subject to conditions.  Included in those reasons are the following findings concerning 

project impacts on Aboriginal peoples: 

Although discussions with Standing Buffalo and the Dakota Nations 
of Manitoba began somewhat later than they could have, overall, the 
Board is satisfied that Keystone meaningfully engaged Aboriginal 
groups potentially impacted by the Project.  Aboriginal groups were 
provided with details of the Project as well as an opportunity to 
express their concerns to Keystone regarding Project impacts.  
Keystone considered the concerns and made Project modifications 
where appropriate.  Keystone also worked within established 
agreements which TransCanada had with Aboriginal groups in the 
area of the Project and persisted in its attempts to engage certain 
Aboriginal groups.  The Board is also satisfied that Keystone has 
committed to ongoing consultation through TransCanada.   
 
The evidence before the Board is that TransCanada, on behalf of 
Keystone, was not aware that Standing Buffalo and the Dakota 
Nations of Manitoba had asserted claims to land in the Project area.  
The Board is of the view that, since TransCanada has a long history 
of working in the area of the Keystone Project, it should have known 
or could have done more due diligence to determine claims that may 
exist in the area of the Keystone Project.  The Board acknowledges 
that as soon as Keystone became aware that Standing Buffalo and the 
Dakota Nations of Manitoba had an interest in the Project area, it did 
take action and initiated consultation activities.  The Board further 
notes that consultation with Carry the Kettle and Treaty 4 was based 
upon TransCanada’s established protocol agreements and that 
Keystone is willing to establish similar agreements and work plans 
with other Aboriginal groups, including Standing Buffalo and the 
Dakota Nations of Manitoba.   
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5 
Once an application is filed, all interested parties, including 
Aboriginal persons, have the opportunity to participate in the Board’s 
processes to make their views known so they can be factored into the 
decision-making.  With respect to the Keystone Project, the Board 
notes that Standing Buffalo and the Dakota Nations of Manitoba took 
the opportunity to participate in the proceeding and the Board 
undertook efforts to facilitate their application.  The Board agreed to 
late filings by Standing Buffalo and the Elders had an opportunity to 
provide oral testimony in their own language at the hearing.  In 
addition, the Board held two hearing days in Regina to facilitate the 
participation of Standing Buffalo and was prepared to consider 
hearing time in Winnipeg for the benefit of the Dakota Nations of 
Manitoba.  The Board notes it undertook to ensure it understood the 
concerns of Standing Buffalo by hearing the testimony of the Elders, 
making an Information Request and asking questions at the hearing. 
 
The Board is satisfied that Standing Buffalo and the Dakota Nations 
of Manitoba were provided with an opportunity to participate fully in 
its process and to bring to the Board’s attention all their concerns.  
The hearing process provided all parties with a forum in which they 
could receive further information, were able to question and 
challenge the evidence put forward by the parties, and present their 
own views and concerns with respect to the Keystone Project.  
Standing Buffalo and the Dakota Nations of Manitoba had the 
opportunity to present evidence, including any evidence of potential 
infringement the Project could have on their rights and interests.  The 
Dakota Nations of Manitoba did not provide evidence at the hearing.   
 
Standing Buffalo filed affidavit evidence and gave oral evidence at 
the hearing, which was carefully considered by the Board in the 
decision-making process.  Standing Buffalo also suggested that the 
Project would further limit the Crown lands that would be available 
to meet the terms of its flood compensation agreement and any 
Treaty claim.  In the Board’s view, the evidence on this point is too 
speculative to warrant the Board’s consideration of it as an impact 
given there are Crown lands available for selection and private lands 
available for purchase within the traditional territory claimed by 
Standing Buffalo.   
 
It is not within the jurisdiction of the Board to deal with land claim 
matters.  Accordingly, to the extent that the evidence provided by 
Standing Buffalo relates to its asserted land claim rather than the 
effects of this particular Project on its interests, it is of limited 
probative value to the consideration of the application before the 
Board. 
 
Standing Buffalo presented evidence of a general nature as to the 
existence of sacred sites along the existing and proposed RoW.  The 
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6 
Board notes Keystone’s commitment to discuss with Standing 
Buffalo the potential for the Project to impact sacred sites, develop a 
work plan and incorporate mitigation to address specific impacts to 
sacred sites into its Environment Protection Plan.  The Board would 
encourage Standing Buffalo to bring to the attention of TransCanada 
its concerns with respect to impacts to sacred sites from existing 
projects and to involve their Elders in these discussions.   
 
The Board notes that almost all the lands required for the Project are 
previously disturbed, are generally privately owned and are used 
primarily for ranching and agricultural purposes.  Project impacts are 
therefore expected to be minimal and the Board is satisfied that 
potential impacts identified by Standing Buffalo which can be 
considered in respect of this application will be appropriately 
mitigated. 
 
With respect to the request by the Dakota Nations of Manitoba for 
additional conditions, the Board notes that Keystone and the Dakota 
Nations of Manitoba have initiated consultations and that both parties 
have committed to continue these discussions.  In addition, the Board 
notes Keystone’s commitment to address concerns that are raised 
through all its ongoing consultation activities and its interest in 
developing agreements and work plans with Aboriginal groups in the 
area of the Project.  The Board strongly supports the development of 
such arrangements and encourages project proponents to build 
relationships with Aboriginal groups with interests in the area of their 
projects.  Given the commitments both parties have made to ongoing 
dialogue, the Board does not see a need to impose the conditions as 
outlined.   

 

[6] On the recommendation of the NEB the GIC issued Order in Council No. P.C. 2007-1786 

dated November 22, 2007 approving the issuance of a Certificate of Public Convenience and 

Necessity authorizing the construction and operation of the Keystone Project.  This is the decision 

which is the subject of the Applicants’ claim for relief in T-225-08. 

 

The Southern Lights Pipeline Project and the Alberta Clipper Pipeline Expansion Project 

[7] In March 2007 and May 2007 respectively, Enbridge applied to the NEB for approval of the 

Southern Lights Pipeline Project (Southern Lights Project) and the Alberta Clipper Pipeline 

Expansion Project (Alberta Clipper Project).  These two projects are related.  The Alberta Clipper 
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7 
Project consists of 1078 kilometers of new oil pipeline beginning at Hardisty, Alberta and ending 

at the Canada-United States border near Gretna, Manitoba.   

 

[8] The Southern Lights Project uses the same corridor as the Alberta Clipper Project.  Both are 

constructed within or contiguous to existing pipeline rights-of-way which run almost entirely over 

private and previously disturbed land2.  

 

[9] The record discloses that Enbridge consulted widely with interested Aboriginal communities 

about their project concerns.  This included communities located within an 80-kilometer radius of 

the pipeline right-of-way and, where other interest was expressed, beyond that limit.  There were 

discussions with Long Plain First Nation, Swan Lake First Nation, Roseau River Anishinabe First 

Nation and collectively with the Treaty One First Nations.  Enbridge also provided funding to the 

Treaty One First Nations to facilitate the consultation process.   

 

[10] Furthermore, the NEB received representations from interested Aboriginal parties during its 

hearings.  This included discussions with Standing Buffalo First Nation, the Dakota Nations of 

Manitoba, Roseau River Anishinabe First Nation and Peepeekisis First Nation.  Among other 

concerns, Standing Buffalo raised the issue of unresolved land claims which the NEB characterized 

as follows: 

Chief Redman stated in his written evidence that Standing Buffalo 
has been involved in extensive meetings with the Government of 
Canada and the Office of the Treaty Commissioner regarding 
outstanding issues concerning unextinguished Aboriginal title and 
governance rights of the Dakota/Lakota.  Chief Redman also stated 
that there have been 70 meetings and yet the Government of Canada 
has not acknowledged its lawful obligation and continues to 
discriminate against Standing Buffalo regarding its lawful 

                                                 
2     See Affidavit of Lyle Neis sworn September 19, 2008 at paras. 6 to 9. 
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8 
obligations concerning Aboriginal title, sovereign rights and 
allyship status by failing to resolve these outstanding issues.   
 
Despite sending a number of letters to the Government of Canada 
“regarding the discussions with the Government of Canada 
concerning the Board interventions and how they relate to 
outstanding Dakota/Lakota issues,” Chief Redman stated that he has 
received no response.   
 
Chief Redman alleges the consultation listed in the Applicants’ 
evidence relates to the Alida to Cromer Capacity Expansion hearing 
and the Applicants and Canada have failed to consult Standing 
Buffalo in breach of lawful obligation to the First Nation.  He stated 
that the route of the pipeline is through traditional territories of 
Standing Buffalo and suggested that the Project would further limit 
the Crown lands that would be available to meet the terms of its 
flood compensation agreement and any Treaty claim.  Standing 
Buffalo also presented evidence of a general nature as to the 
existence of sacred sites along the existing and proposed RoW for the 
Project. 
 

 

[11] The NEB’s Reasons for Decision by which it approved the Alberta Clipper Project include 

the following findings: 

In the case of the Project, the Board notes that fourteen Aboriginal 
groups participated in various ways in the proceeding.  The Board is 
satisfied that the Aboriginal groups were provided with an 
opportunity to participate fully in its process, and bring their 
concerns to the Board’s attention. 
 
A number of Aboriginal intervenors expressed concerns regarding 
how the proposed Project could impact undiscovered historical, 
archaeological and sacred burial sites.  The Board notes Enbridge’s 
commitments to work with Aboriginal communities in the event that 
such sites are discovered and the implementation of a Heritage 
Resource Discovery Contingency Plan which includes specific 
procedures for the discovery and protection of archaeological, 
palaeontological and historical sites including the evaluation and 
implementation of appropriate mitigation measures.  The Board also 
notes Enbridge’s decision to route the pipeline path to avoid the 
Thornhill Burial Mounds site.  However, in view of the importance 
of these sites, should the Project be approved, the Board would 
include a condition to direct Enbridge to immediately cease all work 
in the area of any archaeological discoveries and to contact the 
responsible provincial authorities.  This would ensure the protection 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

9 
and proper handling of any archaeological discoveries and potential 
impacts to traditional use.  If the Project were to be approved, the 
Board would also direct Enbridge to file with the Board, and make 
available on its website, reports on its consultation with Aboriginal 
groups concerning the Thornhill Burial Mounds.   
 
In terms of the potential adverse impacts of the Project to current 
traditional use, the Board notes that there were suggestions of current 
traditional use over the proposed route, but no specific evidence was 
provided.  The large majority of the facilities would be buried and 
would be completed within a short construction window and a large 
majority of the land required for the Project has been previously 
disturbed and is generally privately owned and used for agricultural 
purposes.  In view of these facts and Enbridge’s commitment to 
ongoing consultation with Aboriginal people throughout the life 
cycle of the Project, the Board is of the view that potential Project 
impacts to Aboriginal interests, particularly with regard to traditional 
use over the RoW would be minimal and would be appropriately 
mitigated.  The Board is satisfied that ongoing discussions between 
the Applicant and Aboriginal people, together with the Heritage 
Resource Discovery Contingency Plan, would minimize potential 
impacts to traditional use sites, if encountered.   
 
The Board considers that Enbridge’s Aboriginal engagement 
program was appropriate to the nature and scope of the Project.  In 
view of Enbridge’s demonstrated understanding that Aboriginal 
engagement is an ongoing process, its commitments and the 
proposed conditions, the Board finds that Enbridge’s Aboriginal 
engagement program would fulfill the consultation requirements for 
Alberta Clipper. 
 

 

[12] The NEB’s findings concerning the impact of the Southern Lights Project on Aboriginal 

peoples included the following: 

The Applicants indicated that they were not aware of any potential 
impacts on Aboriginal interests that had not been identified in the 
Southern Lights applications or subsequent filings.  The Applicants 
submitted that, in the event that there are more interests that are 
identified that may be impacted, they would meet with the 
Aboriginal organization or community that has identified an interest 
and work with that community to jointly develop a course of action.   
 
The Board is of the view that those Aboriginal people with an 
interest in the Southern Lights applications were provided with the 
details of the Project and were given the opportunity to make their 
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10 
views known to the Board in a timely manner so that they could be 
factored into the decision-making process.   
 
Further, the Board is of the view that the Applicants’ consultation 
program was effective in identifying the impacts of the Project on 
Aboriginal people.   
 
The Project would involve a relatively brief window of construction, 
with the vast majority of the facilities being buried.  As almost all the 
lands required for the Project are previously disturbed, are generally 
privately owned, are used primarily for agricultural purposes and are 
adjacent to an existing pipeline RoW, the Board is of the view that 
potential Project impacts on Aboriginal interests could be 
appropriately mitigated.  The Board is therefore of the view that 
impacts on Aboriginal interests are likely to be minimal. 
 

 

[13] On the recommendation of the NEB the GIC issued Order in Council Nos. P.C. 2008-856 

and P.C. 2008-857, both dated May 8, 2008, approving the issuance of Certificates of Public 

Convenience and Necessity authorizing the construction and operation respectively of the Southern 

Lights Project and the Alberta Clipper Project.  These are the decisions which are the subject of the 

Applicants’ claims for relief in T-921-08 and in T-925-08.   

  

[14] In 2006 and 2007 the Treaty One First Nations attempted to directly engage the federal 

Crown in “a meaningful consultation and accommodation” concerning the Pipeline Projects and 

their impact upon their “constitutionally protected Aboriginal and Treaty rights and title” but those 

efforts were ignored.   

 

II. Issues 

[15] It is the position of the Treaty One First Nations in these proceedings that the federal Crown 

failed to fulfill its legal obligations of consultation and accommodation before granting the 

necessary approvals for the construction of the Pipeline Projects in their traditional territory.  
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11 
Although the Treaty One First Nations acknowledge that the corporate Respondents and the NEB 

have engaged in consultations in connection with the Pipeline Projects and have accommodated 

some of their concerns, those efforts they say, are not a substitute for the larger obligations of the 

Crown.  Indeed, while the NEB and the corporate Respondents appear to have been quite attentive 

to the remediation of Aboriginal construction or project-related concerns, they acknowledge an 

inability to resolve outstanding land claims3.   

 

[16] At the root of these proceedings is the issue of the Treaty One First Nations’ outstanding 

land claims in southern Manitoba.  The primary issue before the Court is whether the Pipeline 

Projects have a sufficient impact on the interests of the Treaty One First Nations such that a duty to 

consult on the part of the Crown was engaged.  If a duty to consult was engaged, the Court must 

also determine its content and consider whether and to what extent the duty may be fulfilled by the 

NEB acting essentially as a surrogate for the Crown.   

 

III. Analysis 

Standard of Review 

[17] With respect to the issue of the standard of review that applies in these proceedings, I would 

adopt the view of my colleague Justice Danièle Tremblay-Lamer in Tzeachten First Nation v. 

Canada (Attorney General), 2008 FC 928, 297 D.L.R. (4th) 300 at paras. 23-24: 

23 In Ka'a'Gee Tu First Nation v. Canada (Attorney General), 
2007 FC 763, 315 F.T.R. 178 at paras. 91-93, my colleague 
Justice Edmond Blanchard, following the general principles 
espoused in Haida Nation v. British Columbia (Minister of Forests), 

                                                 
3     The NEB Reasons for Decision by which the Keystone Pipeline Project was approved clearly acknowledge this 
limitation in the following passage:  “It is not within the jurisdiction of the Board to deal with land claim matters.  
Accordingly, to the extent that the evidence provided by Standing Buffalo relates to its asserted land claim rather than the 
effects of this particular Project on its interests, it is of limited probative value to the consideration of the application 
before the Board.”  The same limitation was noted by the Federal Court of Appeal in Standing Buffalo Dakota First 
Nation et al. v. Canada and Enbridge, 2008 FCA 222 at para. 15. 
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12 
2004 SCC 73, [2004] 3 S.C.R. 511 at paras. 61-63, indicated that a 
question as to the existence and content of the duty to consult and 
accommodate is a question of law reviewable on the standard of 
correctness and further that a question as to whether the Crown 
discharged this duty to consult and accommodate is reviewable on 
the standard of reasonableness. 
 
24 Accordingly, when it falls to determine whether the duty to 
consult is owed and the content of that duty, no deference will be 
afforded. However, where a determination as to whether that duty 
was discharged is required, the analysis will be concerned with "the 
existence of justification, transparency and intelligibility within the 
decision-making process [and also with] [...] whether the decision 
falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law" (Dunsmuir, above, at 
para. 47). 
 

 

Also see:  Ahousaht Indian Band v. Canada (Minister of Fisheries and Oceans), 2008 FCA 212, 

297 D.L.R. (4th) 722 at paras. 33 and 34.   

 

[18] In the result the question of the existence and content of a Crown duty to consult in this case 

will be assessed on the basis of correctness.  The question of whether any such duty or duties were 

discharged by the Crown will be determined on a standard of reasonableness.   

 

To What Extent Was the Crown on Notice of the Applicants’ Concerns? 

[19] The Crown makes the preliminary point that much of the evidence tendered in this 

proceeding to establish a foundation for the asserted duty to consult was not placed before the GIC 

by the Treaty One First Nations.  While that is true, the GIC was made aware and must be taken to 

have known of the Treaty One First Nations’ primary concern that the Pipeline Projects traversed 

land that was at one time within their traditional territory and, as well, that the Treaty One First 

Nations have asserted a long-standing claim to additional land in southern Manitoba.  In addition, 
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13 
the Crown is always presumed to know the content of its treaties:  see Mikisew Cree First Nation v. 

Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388 at para. 34.   

  

[20] The record before me establishes very clearly that the Treaty One First Nations diligently 

attempted to directly engage the Crown in a dialogue about the impact of the Pipeline Projects on 

their unresolved treaty claims.  Over several months in 2007 letters were sent from Treaty One First 

Nations’ Chiefs to the Prime Minister, to the Minister of Indian Affairs, to other Ministers, and to 

the Secretary to the GIC seeking consultation, but their letters were never answered even to the 

extent of a simple acknowledgement.  The frustration engendered by the Crown’s refusal to open a 

dialogue with the Treaty One First Nations prior to the commencement of this litigation is reflected 

in the following passage from the affidavit of Chief Dennis Meeches of the Long Plain First Nation 

Reserve: 

38. As Chief, I had been conducting myself under the belief that 
the federal government, on behalf of Her Majesty the Queen 
in Right of Canada, has a legal duty to consult with my First 
Nation before making any decisions related to lands in our 
traditional territory inside the boundaries of Treaty 1.  I know 
also the Crown has a Duty to seek workable accommodations 
of our concerns and protect our interests, title, and rights. 

 
39. I have no doubt that throughout all this time, the federal 

government, acting on behalf of the crown, has been aware of 
the existence of my First Nation’s rights, title, and interests in 
the (sic) our traditional territory.  I have brought this to the 
attention of federal ministers and the Canadian public many 
times over the years, and particularly in relation to the 
proposed construction of pipelines through our Territory. 

 
40. The events in this process regarding consultation on pipeline 

construction have added to my serious concerns about the 
Federal Government’s respect for me, our First Nation, my 
people, and our Treaty.  We raised concerns about the 
pipelines crossing our territory and our rights, title, and 
interest being affected.  We asked to be consulted about these 
matters, we told the government we would suffer serious 
adverse effects if the pipelines were constructed without 
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14 
accommodating our interests and rights.  We warned that if 
the pipelines proceeded without our being consulted, we 
would have no alternative except to appeal to the Courts for 
relief, and that this could cause unfortunate delays with the 
potential to cause damages for the companies involved and 
the Canadian economy in general.  Nonetheless the federal 
Ministers have ignored us to this day, and with respect to the 
Keystone pipeline, made their decision without any 
consultation whatsoever.  I feel frustrated, angry, saddened 
and disappointed about being ignored and treated this way. 

 
 

To the extent noted above the GIC was well aware of the Treaty One First Nations’ broad concerns 

about the potential impact of the Pipeline Projects.  From the NEB Reasons for Decision issued in 

connection with the Pipeline Projects, the GIC was also aware of the specific concerns of the 

Aboriginal peoples who were either consulted or who made representations at the NEB hearings.  

Against this evidentiary background, it is disingenuous for the Crown to assert that it was unaware 

of the concerns raised by the Treaty One First Nations in these proceedings.  The evidence the 

Crown objects to adds nothing of significance to what it already knew or would be taken to have 

understood. 

 

Duty to Consult – Legal Principles 

[21] For the sake of argument, I am prepared to accept that an approval given by the GIC under 

s. 52 of the National Energy Board Act, R.S.C. 1985, c. N-7 (NEB Act) may, in an appropriate 

context, be open to judicial review in accordance with the test established in Thorne's Hardware 

Ltd. v. Canada, [1983] 1 S.C.R. 106, [1983] S.C.J. No. 10 on the basis of a failure to consult.  It is 

enough for present purposes to say that where a duty to consult arises in connection with projects 

such as these it must be fulfilled at some point before the GIC has given its final approval for the 

issuance of a Certificate of Public Convenience and Necessity by the NEB. 

 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

15 
[22] The Crown’s duties to consult and accommodate were thoroughly discussed in Haida 

Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 and in Taku 

River Tlingit First Nation v. British Columbia, 2004 SCC 74, [2004] 3 S.C.R. 550.  More recently in 

Ka'a'Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763, [2007] F.C.J. No. 1006, 

Justice Edmond Blanchard provided the following helpful summary of those and other relevant 

authorities: 

94     The duty to consult was first held to arise from the fiduciary 
duty owed by the Crown toward Aboriginal peoples (see Guerin v. 
Canada, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321 and R. v. 
Sparrow, [1990] 1 S.C.R. 1075). In more recent cases, the Supreme 
Court has held that the duty to consult and accommodate is founded 
upon the honour of the Crown, which requires that the Crown, acting 
honourably, participate in processes of negotiation with the view to 
effect reconciliation between the Crown and the Aboriginal peoples 
with respect to the interests at stake (see Haida, supra; Taku, supra, 
and Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), 2005 SCC 69, [2005] S.C.J. No. 71). 
 
95     In Haida, Chief Justice McLachlin sets out the circumstances 
which give rise to the duty to consult. At paragraph 35 of the reasons 
for decision, she wrote: 
 

But, when precisely does a duty to consult arise? The 
foundation of the duty in the Crown's honour and the 
goal of reconciliation suggest that the duty arises 
when the Crown has knowledge, real or constructive, 
of the potential existence of the Aboriginal right or 
title and contemplates conduct that might adversely 
affect it: see Halfway River First Nation v. British 
Columbia (Minister of Forests), [1997] 4 C.N.L.R. 45 
(B.C.S.C), at p. 71, per Dorgan J. 
 

96     For the duty to arise there must, first, be either an existing or 
potentially existing Aboriginal right or title that might be adversely 
affected by the Crown's contemplated conduct. Second, the Crown 
must have knowledge (either subjective or objective) of this 
potentially existing right or title and that the contemplated conduct 
might adversely affect those rights. While the facts in Haida did not 
concern treaties, there is nothing in that decision which would 
indicate that the same principles would not find application in Treaty 
cases. Indeed in Mikisew, the Supreme Court essentially decided that 
the Haida principles apply to Treaties. 
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97     While knowledge of a credible but unproven claim suffices to 
trigger a duty to consult and, if appropriate, accommodate, the 
content of the duty varies with the circumstances. Precisely what is 
required of the government may vary with the strength of the claim 
and the impact of the contemplated government conduct on the rights 
at issue. However, at a minimum, it must be consistent with the 
honour of the Crown. At paragraph 37 of Haida, the Chief Justice 
wrote: 
 

...Precisely what duties arise in different situations 
will be defined as the case law in this emerging area 
develops. In general terms, however, it may be 
asserted that the scope of the duty is proportionate to 
a preliminary assessment of the strength of the case 
supporting the existence of the right or title, and to 
the seriousness of the potentially adverse effect upon 
the right or title claimed. Hence, unlike the question 
of whether there is or is not a duty to consult, which 
attracts a yes or no answer, the question of what this 
duty consists, is inherently variable. Both the strength 
of the right asserted and the seriousness of the 
potential impact on this right are the factors used to 
determine the content of the duty to consult. 
 

98     At paragraphs 43 to 45, the Chief Justice invokes the concept of 
a spectrum to assist in determining the kind of duties that may arise 
in different situations. 
 

Against this background, I turn to the kind of duties 
that may arise in different situations. In this respect, 
the concept of a spectrum may be helpful, not to 
suggest watertight legal compartments but rather to 
indicate what the honour of the Crown may require in 
particular circumstances. At one end of the spectrum 
lie cases where the claim to title is weak, the 
Aboriginal right limited, or the potential for 
infringement minor. In such cases, the only duty on 
the Crown may be to give notice, disclose 
information, and discuss any issues raised in response 
to the notice. "'[C]onsultation' in its least technical 
definition is talking together for mutual 
understanding": T. Isaac and A. Knox, "The Crown's 
Duty to Consult Aboriginal People" (2003), 41 Alta. 
L. Rev. 49, at p. 61. 
 
At the other end of the spectrum lie cases where a 
strong prima facie case for the claim is established, 
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17 
the right and potential infringement is of high 
significance to the Aboriginal peoples, and the risk of 
non-compensable damage is high. In such cases deep 
consultation, aimed at finding a satisfactory interim 
solution, may be required. While precise 
requirements will vary with the circumstances, the 
consultation required at this stage may entail the 
opportunity to make submissions for consideration, 
formal participation in the decision- making process, 
and provision of written reasons to show that 
Aboriginal concerns were considered and to reveal 
the impact they had on the decision. This list is 
neither exhaustive, nor mandatory for every case. The 
government may wish to adopt dispute resolution 
procedures like mediation or administrative regimes 
with impartial decision-makers in complex or 
difficult cases. 
 
Between these two extremes of the spectrum just 
described, will lie other situations. Every case must 
be approached individually. Each must also be 
approached flexibly, since the level of consultation 
required may change as the process goes on and new 
information comes to light. The controlling question 
in all situations is what is required to maintain the 
honour of the Crown and to effect reconciliation 
between the Crown and the Aboriginal peoples with 
respect to the interests at stake. Pending settlement, 
the Crown is bound by its honour to balance societal 
and Aboriginal interests in making decisions that may 
affect Aboriginal claims. The Crown may be required 
to make decisions in the face of disagreement as to 
the adequacy of its response to Aboriginal concerns. 
Balance and compromise will then be necessary. 
 

99     The kind of duty and level of consultation will therefore vary in 
different circumstances. 
 

 

[23] These are the general principles by which the issues raised in these proceeding must be 

determined.  Of particular importance in this case is the principle that the content of the duty to 

consult with First Nations is proportionate to both the potential strength of the claim or right 

asserted and the anticipated impact of a development or project on those asserted interests. 
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Was a Duty to Consult Engaged and, if so, Was that Obligation Fulfilled? 

[24] I do not intend nor do I need to determine the validity of the Treaty One First Nations’ 

outstanding treaty claims and on a historical and evidentiary record as limited as this one, it would 

be inappropriate to do so: see Ka'a'Gee, above, at para. 107.  Suffice it to say that I do not agree 

with Enbridge when it states that “Treaty One is clear on its terms that the Aboriginal parties cede 

all lands except those specifically set aside for reserves”.  The exercise of treaty interpretation is not 

constrained by a strict literal approach to the text or by rigid rules of construction.  What the Court 

must look for is the natural common understanding of the parties at the time the treaty was entered 

into which may well be informed by evidence extraneous to the text:  see Mikisew, above, at paras. 

28-32.  From the evidence before me there could well have been an understanding or expectation at 

the time of signing Treaty One that the First Nations’ parties would continue to enjoy full access to 

unallocated land beyond the confines of the reserves, that additional reserve lands would be later 

made available and that further large scale immigrant encroachment on those lands was not 

contemplated.  I am proceeding on the assumption, therefore, that the Applicants’ claim to 

additional treaty lands and the right to continued traditional use of those lands within Manitoba is 

credible.  The more significant issue presented by this case concerns the impact of the Pipeline 

Projects on the interests and claims asserted by the Treaty One First Nations and the extent to which 

those concerns were adequately addressed through the NEB regulatory processes.   

 

[25] In determining whether and to what extent the Crown has a duty to consult with Aboriginal 

peoples about projects or transactions that may affect their interests, the Crown may fairly consider 

the opportunities for Aboriginal consultation that are available within the existing processes for 

regulatory or environmental review:  Hupacasath First Nation v. British Columbia, 2005 BCSC 
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1712, 51 B.C.L.R. (4th) 133 at para. 272.  Those review processes may be sufficient to address 

Aboriginal concerns, subject always to the Crown’s overriding duty to consider their adequacy in 

any particular situation.  This is not a delegation of the Crown’s duty to consult but only one means 

by which the Crown may be satisfied that Aboriginal concerns have been heard and, where 

appropriate, accommodated:  see Haida, above, at para. 53 and Taku, above, at para. 40. 

 

[26] The NEB process appears well-suited to address mitigation, avoidance and environmental 

issues that are site or project specific.  The record before me establishes that the specific project 

concerns of the Aboriginal groups who were consulted by the corporate Respondents or who made 

representations to the NEB (including, to some extent, the Treaty One First Nations) were well-

received and largely resolved.   

 

[27] These regulatory processes appear not to be designed, however, to address the larger issue of 

unresolved land claims.  As already noted in these reasons, the NEB and the corporate Respondents 

have acknowledged that obvious limitation.   

 

[28] From the perspective of the Treaty One First Nations, the remediation of their project 

specific concerns may not answer the problem presented by the incremental encroachment of 

development upon lands which they claim or which they have enjoyed for traditional purposes.  

While the environmental footprint of any one project might appear quite modest, the eventual 

cumulative impact of development on the rights and traditional interests of Aboriginal peoples can 

be quite profound.   
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[29] It follows from this that the NEB process may not be a substitute for the Crown’s duty to 

consult where a project under review directly affects an area of unallocated land which is the subject 

of a land claim or which is being used by Aboriginal peoples for traditional purposes. 

 

[30] The fundamental problem with the claims advanced in these proceedings by the Treaty One 

First Nations is that the evidence to support them is expressed in generalities.  Except for the issue 

of their unresolved land claims in southern Manitoba that evidence fails to identify any interference 

with a specific or tangible interest that was not capable of being resolved within the regulatory 

process.  Even to the extent that cultural, environmental and traditional land use issues were raised 

in the evidence, they were not linked specifically to the projects themselves.  This is not surprising 

because the evidence was clear that the Pipeline Projects were constructed on land that had been 

previously exploited and which was almost all held under private ownership.  For example, the 

evidence is clear that the Alberta Clipper and Southern Lights projects will have negligible, if any, 

impact upon the Treaty One First Nations outstanding land claims in southern Manitoba.  The 

Southern Lights Pipeline uses the same corridor as the Alberta Clipper Pipeline.  Both are 

constructed within or contiguous to existing pipeline rights-of-way which run almost entirely over 

private and previously disturbed land.  With the exception of 700 meters of pipeline corridor 

crossing the Swan Lake Reserve (with that Band’s consent) the Aboriginal representatives consulted 

by Enbridge indicated that the affected lands were not the subject of any land claim or the site of 

any traditional activity4. 

 

[31] Although Enbridge and the NEB did receive representations from Aboriginal leaders about 

specific impacts upon known and unidentified archaeological, sacred, historical, and paleontological 

                                                 
4     See affidavit of Lyle Neis sworn September 19, 2008 at paras. 36-37. 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

21 
sites, the record indicates that those concerns were considered and accommodated including, in one 

instance, the relocation of the right-of-way to protect a burial ground.  The level of engagement 

between Enbridge and Aboriginal communities and Band Councils (including the Treaty One First 

Nations) was, in fact, extensive and quite thorough.  The NEB findings in relation to the Aboriginal 

concerns raised before it are reasonably supported by the record before me and the Treaty One First 

Nations have not argued otherwise except to say that they do not necessarily agree. 

 

[32] The NEB findings concerning the Keystone Pipeline were to the same general effect and are 

reasonably supported by the evidence in that record.  In fact, the Treaty One First Nations do not 

dispute the NEB findings that the land affected by the Keystone Pipeline was almost all in private 

ownership and previously utilized for pipeline, agricultural and ranching purposes5.  Once buried it 

is reasonable to conclude that this pipeline would have a minimal impact on the surrounding 

environment. 

 

[33] The inability of the Treaty One First Nations to make a case for a substantial interference 

with a treaty or a traditional land use claim around these projects becomes evident from the 

affidavits they submitted.  The affidavit of Chief Terrance Nelson offers one example of this at 

paras. 29-34: 

29. We are located near the proposed pipeline, maybe 18 miles 
away.  Our traditional community are very concerned that 
their culture, which involves the use of traditional herbs and 
medicines, will be affected by the pipeline.  They are worried 
about spiritual aspects of having a pipeline running through 
the ground. 

 

                                                 
5     Paragraph 4 of the Applicants’ Memorandum of Fact and Law in T-225-08 states:  “While the lands required for the 
project are generally ‘previously disturbed’ agricultural lands and generally privately owned, the NEB determined that 
the project ‘has the potential to adversely affect several components of the environment, as detailed in the ESR’”. 
An almost identical passage is set out at para. 12 of the Applicants’ Memorandum of Fact and Law in T-921-08. 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

22 
30. The rivers are already quite polluted, and our people are 

concerned about further pollution if there would be a leak of 
the pipeline that would spread through the water ways in this 
low and flat area.  There are tributaries of the Red River 
which flow south and then flow back north into Lake 
Winnipeg. 

 
31. Our people do considerable hunting.  There is a concern that 

the pipelines could affect animal migration, or that animals 
would abandon the area completely. 

 
32. Our people have been in this are for centuries.  There are 

numerous burial sites in the area.  Our elders also know of 
sacred sites.  Our people engage in many traditional activities 
throughout the year.  They gather many herbs, and many 
plants are becoming very scarce and are at risk. 

 
33. Our First Nation has no knowledge that at any time any 

Treaty One First Nation, including our own First Nation, has 
surrendered our Treaty, Treaty-protected inherent rights or 
title to our traditional territory within the boundaries of 
Treaty 1.  Our only agreement was to share lands for 
“immigration and settlement”. 

 
34. As Chief, I had been conducting myself under the belief that 

the federal government, on behalf of Her Majesty the Queen 
in Right of Canada, has a legal duty to consult with my First 
Nation before making any decisions related to lands in our 
traditional territory inside the boundaries of Treaty 1. I know 
also the federal government, on behalf of the Crown, has a 
Duty to seek workable accommodations of our concerns and 
protect our interests, title, and rights. 

 
 

[34] I do not question that the above statements reflect a profoundly held concern not only of 

Chief Nelson but of others in the Manitoba Aboriginal community.  The problem is that to establish 

a procedural breach around projects such as these there must be some evidence presented which 

establishes both an adverse impact on a credible claim to land or to Aboriginal rights accompanied 

by a failure to adequately consult.  The Treaty One First Nations are simply not correct when they 

assert in their evidence that a duty to consult is engaged whenever the Government of Canada 
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makes “any decision related to lands in our traditional territory inside the boundaries of Treaty 1”6. 

There is no at-large duty to consult that is triggered solely by the development of land for public 

purposes.  There must be some unresolved non-negligible impact arising from such a development 

to engage the Crown’s duty to consult.   

 

[35] Moreover, in a number of respects, the arguments advanced by Treaty One First Nations for 

a duty to consult outside of the NEB process exceeded the scope of the evidence they adduced in 

support.   

 

[36] For example, the Treaty One First Nations assert that, had the Crown engaged in a separate 

consultation, it would have been told that the Pipeline Projects would disrupt “their ongoing 

harvesting activities” and that they were also concerned about “environmental pollution”.  The 

Treaty One First Nations also claim that they needed to be consulted about previously unidentified 

sacred or cultural sites which might have been threatened by the Pipeline Projects.  At the same time 

they acknowledge that these were matters that were brought before the NEB or raised with the 

corporate Respondents and largely accommodated or mitigated.  The advantage of a separate 

consultation with the Crown about such matters is not explained beyond making the point that 

where mitigation measures are adequate but unilaterally imposed there must still be a consultation 

to meet the goal of reconciliation.  This argument effectively ignores the fact that the mitigatory 

measures adopted here by the NEB were not unilaterally created but were the product of an 

extensive dialogue with interested Aboriginal communities including some of the Treaty One First 

Nations.   

  

                                                 
6 See affidavit of Chief Francine Meeches at para. 36. 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

24 
[37] The Treaty One First Nations maintain that there must always be an overarching 

consultation regardless of the validity of the mitigation measures that emerge from a relevant 

regulatory review.  This duty is said to exist notwithstanding the fact that Aboriginal communities 

have been given an unfettered opportunity to be heard.  This assertion seems to me to represent an 

impoverished view of the consultation obligation because it would involve a repetitive and 

essentially pointless exercise.  Except to the extent that Aboriginal concerns cannot be dealt with, 

the appropriate place to deal with project-related matters is before the NEB and not in a collateral 

discussion with either the GIC or some arguably relevant Ministry.   

  

[38] The authorities relied upon by the Treaty One First Nations to support their separate 

argument for a duty to consult with respect to their land claims are distinguishable because each of 

those cases involved fresh impacts that were, to use the words of Justice Ian Binnie in Mikisew, 

above, “clear, established and demonstrably adverse” to the rights in issue.  That cannot be fairly 

said of the relationship between the Pipeline Projects and the Treaty One First Nations’ land claims 

in this case where no meaningful linkage is apparent on the evidence before me.   

 

[39] This is not a case like Mikisew where there was compelling evidence of injurious affection 

to the interests of local hunters and trappers notwithstanding the limited footprint of the proposed 

winter road.  This is made clear at para. 55 of the decision: 

55     The Crown has a treaty right to "take up" surrendered lands for 
regional transportation purposes, but the Crown is nevertheless under 
an obligation to inform itself of the impact its project will have on the 
exercise by the Mikisew of their hunting and trapping rights, and to 
communicate its findings to the Mikisew. The Crown must then 
attempt to deal with the Mikisew "in good faith, and with the 
intention of substantially addressing" Mikisew concerns 
(Delgamuukw, at para. 168). This does not mean that whenever a 
government proposes to do anything in the Treaty 8 surrendered 
lands it must consult with all signatory First Nations, no matter how 
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remote or unsubstantial the impact. The duty to consult is, as stated 
in Haida Nation, triggered at a low threshold, but adverse impact is a 
matter of degree, as is the extent of the Crown's duty. Here the 
impacts were clear, established and demonstrably adverse to the 
continued exercise of the Mikisew hunting and trapping rights over 
the lands in question. 
 

 

Even though the project considered in Mikisew involved direct and immediate interference with 

identified Aboriginal interests, the Court said that the Crown’s consultation duty was at the lower 

end of the spectrum requiring notice to the Mikisew and the careful consideration of their concerns 

with a view to minimizing adverse impacts. 

  

[40] The development that was of concern in Taku, above, similarly involved the construction of 

an access road.  Although the road was said to represent a small intrusion relative to the size of the 

outstanding land claim it would nonetheless “pass through an area critical to the [Taku River First 

Nation’s] domestic economy”.  This was held sufficient to trigger a duty to consult that was 

significantly deeper than minimum requirement.  Because the environmental assessment for the 

road mandated consultation with affected Aboriginal peoples and because the Taku River First 

Nation was consulted throughout the certification process, the Crown’s duty was found to have been 

met.   

 

[41] In Ka’a’Gee, above, Justice Blanchard dealt with an application for judicial review from a 

decision by the federal Crown to approve an oil and gas development in the Northwest Territories.  

That project was extensive and involved the drilling of up to 50 wells, the excavation of 733 

kilometers of seismic lines, the construction of temporary camps, the use of water from area lakes 

and the disposal of drill waste.  Justice Blanchard found that the project would have significant and 

lasting impact on an area over which the affected First Nation asserted Aboriginal title and where 
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they carried out harvesting activity.  This, he said, triggered a duty to consult that was higher than 

the minimum described in Mikisew.  Up to a point, Justice Blanchard was satisfied that the 

comprehensive regulatory process was sufficient to fulfill the Crown’s duty to consult.  It was only 

when the Crown unilaterally modified the process and made fundamental changes to important 

recommendations that had come out of the earlier consultations that the duty to consult was found to 

have been breached.   

  

[42] I am satisfied that the process of consultation and accommodation employed by the NEB 

was sufficient to address the specific concerns of Aboriginal communities potentially affected by 

the Pipeline Projects including the Treaty One First Nations.  The fact that the Treaty One First 

Nations may not have availed themselves fully of the opportunity to be heard before the NEB does 

not justify the demand for a separate or discrete consultation with the Crown.  To the extent that 

regulatory procedures are readily accessible to Aboriginal communities to address their concerns 

about development projects like these, there is a responsibility to use them.  First Nations cannot 

complain about a failure by the Crown to consult where they have failed to avail themselves of 

reasonable avenues for seeking relief.  That is so because the consultation process is reciprocal and 

cannot be frustrated by the refusal of either party to meet or participate:  see Ahousaht v. Canada, 

2008 FCA 212, [2008] F.C.J. No. 946 at paras. 52-53.  This presupposes, of course, that available 

regulatory processes are accessible, adequate and provide First Nations an opportunity to participate 

in a meaningful way.   

 

[43] It cannot be seriously disputed that the Pipeline Projects have been built on rights-of-way 

that are not legally or practically available for the settlement of any outstanding land claims in 

southern Manitoba.  Even the Treaty One First Nations acknowledge that the additional lands they 
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claim were intended to be taken from those lands not already taken up by settlement and 

immigration7.  In the result, if the Crown had any duty to consult with the Treaty One First Nations 

with respect to the impact of the Pipeline Projects on their unresolved land claims, it was at the 

extreme low end of the spectrum involving a peripheral claim attracting no more than an obligation 

to give notice:  see Haida Nation, above, at para. 37.  Here the relationship between the land claims 

and the Pipeline Projects is simply too remote to support anything more: also see Ahousaht v. 

Canada, 2007 FC 567, [2007] F.C.J. No. 827 at para. 32, aff’d 2008 FCA 212, [2008] F.C.J. No 

946 at para. 37.   

 

[44] I have no doubt, however, that had any of the Pipeline Projects crossed or significantly 

impacted areas of unallocated Crown land which formed a part of an outstanding land claim a much 

deeper duty to consult would have been triggered.  Because this is also the type of issue that the 

NEB process is not designed to address, the Crown would almost certainly have had an independent 

obligation to consult in such a context.   

 

IV. Conclusion 

[45] The consultation duty owed by the Crown to the Treaty One First Nations has been met.  

This is not to say that the Treaty One First Nations do not have a credible land claim but only that 

the impact these Pipeline Projects have upon those claims is negligible.  The Pipeline Projects have 

been built almost completely over existing rights-of-way and on privately owned and actively 

utilized land not now nor likely in the future to be available for land claims settlement.  The 

pipelines in question are also largely below ground and are reasonably unobtrusive.  There is no 

evidence before me or, more importantly that was before the NEB or the GIC, to prove that the 

                                                 
7 See para. 52 of the Applicants’ Memorandum of Fact and Law in T-225-08. 
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Pipeline Projects would be likely to interfere with traditional Aboriginal land use or would 

represent a meaningful interference with the future settlement of outstanding land claims in southern 

Manitoba.  To the extent that any duty to consult was engaged, it was fulfilled by the notices that 

were provided to the Treaty One First Nations and to other Aboriginal communities in the context 

of the NEB proceedings and by the opportunities that were afforded there for consultation and 

accommodation. 

 

[46] These applications are, accordingly, dismissed.  If any of the Respondents are seeking costs 

against the Applicants, I will receive further submissions in that regard.  Any such submissions shall 

not exceed 5 pages in length and must be submitted within 7 days of this Judgment.  I will then 

allow the Applicants an additional 10 days to respond with their own submissions which 

individually shall not exceed 5 pages in length.    

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

29 
 

JUDGMENT 

 

 THIS COURT ADJUDGES that  these applications are dismissed with the matter of costs 

to be reserved pending further submissions, if any, from the parties.   

 

 

 

“ R. L. Barnes ” 
Judge 

 

20
09

 F
C

 4
84

 (
C

an
LI

I)



 

 

FEDERAL COURT 
 

SOLICITORS OF RECORD 
 
 
 
DOCKET: T-225-08, T-921-08 and T-925-08 
 
STYLE OF CAUSE: Brokenhead Ojibway Nation, et al. 
 v. 
 AGC, et al. 
 
 
 
PLACE OF HEARING: Winnipeg, MB 
 
DATE OF HEARING: September 2 to 4, 2008 and January 16, 2009 
 
REASONS FOR JUDGMENT 
AND JUDGMENT BY: Mr. Justice Barnes 
 
DATED: May 12, 2009 
 
 
 
APPEARANCES: 

 
Peter W. Hutchins  
(514) 849-2403 / Fax: (514) 849-4907  
Jameela Jeeroburkhan  
(514) 849-2403 ext. 233 /  
Fax: (514) 849-4907 
David Kalmakoff  
(514) 849-2403 / Fax: (514) 849-4907  
Wina Sioui  
Ph: 778.327.4744 Fx: 778.327.4757 
 

FOR THE APPLICANTS 
 

Harry Glinter  
(204) 983-4589 
Dayna Anderson  
(204) 984-6961 / Fax: (204) 984-6488  
 

FOR THE RESPONDENT- 
THE ATTORNEY GENERAL OF CANADA 

 

Maria Yuzda  
(403) 299-3643 / Fax: (403) 292-5503  

FOR THE RESPONDENT- 
THE NATIONAL ENERGY BOARD 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

2 

  
Laurent Fortier  
(514) 397-3139 / Fax: (514) 397-3411 
 

FOR THE RESPONDENT- 
TRANSCANADA KEYSTONE 

PIPELINE GP LTD. 
 

Steven Mason  
Ph: 416.362.1812 Fx: 416.868.0673  
Harry Underwood  
Ph: 416.362.1812 Fx: 416.868.0673  
 

FOR THE RESPONDENT- 
ENBRIDGE PIPELINES INC.

Lewis L. Manning  
(403) 269-6900 / Fax: (403) 269-9494  
 

FOR THE INTERVENOR 

 
SOLICITORS OF RECORD: 

 
Hutchins, Caron & Associés 
485 rue McGill, Suite 700 
Montréal, PQ, H2Y 2H4 
 

FOR THE APPLICANTS
 

John H. Sims, Q.C. 
Deputy Attorney General of Canada 
 

FOR THE RESPONDENT-
THE ATTORNEY GENERAL OF CANADA

 
National Energy Board 
444 7 Ave. S.W. 
Calgary, AB, T2P 0X8 
 

FOR THE RESPONDENT-
THE NATIONAL ENERGY BOARD

 

Stikeman Elliott LLP 
Bureau 4000 
1155 boul. René-Lévesque o. 
Montréal, PQ, H3B 3V2 
 

FOR THE RESPONDENT-
TRANSCANADA KEYSTONE 

PIPELINE GP LTD.
 

McCarthy Tétrault LLP 
Box 48, 5300-66 Wellington St. W. 
Toronto Dominion Bank Tower 
Toronto, ON, M5K 1E6 
 

FOR THE RESPONDENT-
ENBRIDGE PIPELINES INC.

Lawson Lundell LLP 
3700 Bow Valley Square 2 
205 5 Avenue S.W. 
Calgary, AB, T2P 2V7 
 

FOR THE INTERVENOR

 

20
09

 F
C

 4
84

 (
C

an
LI

I)



 

 

COURT OF APPEAL FOR BRITISH COLUMBIA 

Citation: Chartrand v. British Columbia (Forests, Lands 
and Natural Resource Operations), 

 2015 BCCA 345 
Date: 20150729 

Docket: CA41351 
Between: 

Chief Verna Chartrand, on her own behalf and on behalf 
of all members of the Kwakiutl First Nation 

Respondents 
Appellants on Cross Appeal 

(Petitioners) 
And 

The District Manager, North Island Central Coast Forest District, 

The Minister of Forests and Range, The Attorney General of 
British Columbia on behalf of Her Majesty the Queen in right  

of the Province of British Columbia 

Appellants 
Respondents on Cross Appeal 

(Respondents) 

And 

Western Forest Products Inc. and 
The Attorney General of Canada 

Respondents 
(Respondents) 

Corrected Judgment: on the title page the initials of counsel 
for the respondent were corrected on July 29, 2015. 

Corrected Judgment: on the title page the names of counsel for the 
appellants were corrected to be co-counsel on November 4, 2015. 

Before: The Honourable Madam Justice Kirkpatrick 
The Honourable Mr. Justice Groberman 
The Honourable Mr. Justice Willcock 

On appeal from:  An order of the Supreme Court of British Columbia, dated 
June 17, 2013 (Chartrand v. The District Manager, 2013 BCSC 1068, 

Vancouver Docket S082589). 

20
15

 B
C

C
A

 3
45

 (
C

an
LI

I)



Chartrand v. British Columbia (Forests, 
Lands and Natural Resource Operations) Page 2 

 

Counsel for the Appellants District Manager, 
North Island Central Coast Forest District, 
the Minister of Forests and Range, the 
Attorney General of British Columbia on 
behalf of Her Majesty The Queen in right of 
the Province of BC: 

G.R. Thompson & M.C. Akey   

Counsel for the Respondent Chief Verna 
Chartrand, Kwakiutl First Nation: 

L. Mandell, Q.C., C. Sharvit, 
& M. Bissonnette 

Counsel for the Respondent Western Forest 
Products: 

G. Plant, Q.C. & J. Thackeray 

Counsel for the Respondent Attorney 
General of Canada: 

C. Cameron & E.M. Tully 

Place and Date of Hearing: Vancouver, British Columbia 
March 18, 19, & 20, 2015 

Place and Date of Judgment: Vancouver, British Columbia 
July 29, 2015 

 
Written Reasons by: 

The Honourable Mr. Justice Willcock 

Concurred in by: 

The Honourable Madam Justice Kirkpatrick 
The Honourable Mr. Justice Groberman 

  

20
15

 B
C

C
A

 3
45

 (
C

an
LI

I)



Chartrand v. British Columbia (Forests, 
Lands and Natural Resource Operations) Page 3 

 

Summary: 

Appeal from a judicial review of a decision of the Minister of Forests and Range and 

two decisions of the District Manager of the Central Coast Forest District. The 
petitioner First Nation sought an order (1) quashing the decisions on the ground that 
the Provincial Crown did not meet its duty of consultation and (2) requiring the 

Federal Crown to participate in future consultations. The reviewing judge dismissed 
the petition but declared the Provincial Crown has an ongoing duty to consult and 

seek accommodation. The Crown appeals the declaration. The First Nation cross 
appeals the dismissal of its petition. Held: Appeal allowed. Cross appeal allowed in 
part. The declaration inappropriately addressed issues that were not before the 

Court on judicial review. The First Nation was not adequately consulted by the 
Provincial Crown; but the reviewing judge properly dismisssed the petition for a 

declaration that the Provincial Crown should have engaged the Federal Crown in 
consultation. 

Reasons for Judgment of the Honourable Mr. Justice Willcock: 

Introduction 

[1] On February 8, 1851, James Douglas, acting as agent for the Hudson’s Bay 

Company, seeking to secure coal deposits on the northeast coast of Vancouver 

Island for the company, entered into treaties with the Queackar and Quakeolth 

Tribes, the predecessors of what is now the Kwakiutl First Nation (“the KFN”). The 

treaties (“the KFN Treaties”), identical in their substantive terms, and similar to 12 

other Vancouver Island treaties executed between 1850 and 1854 (“the Douglas 

Treaties”), read, in their entirety, as follows: 

Know all men, that we the chiefs and people of the Tribe called 
[Queackar/Quakeolth] who have signed our names and made our marks to 
this deed on the eighth day of February, one thousand eight hundred and 
fifty-one, do consent to surrender, entirely and for ever, to James Douglas, 
the agent of the Hudson’s Bay Company in Vancouver Island, that is to say 
for the Governor, Deputy Governor and Committee of the same, the whole of 
the lands situated and lying between McNeill’s Harbour and Hardy Bay, 
inclusive of these ports, and extending two miles into the interior of the Island. 

The conditions of our understanding of this sale is this, that our village sites 
and enclosed fields are to be kept for our own use, for the use of our children, 
and for those who may follow after us and the land shall be properly surveyed 
hereafter. It is understood, however, that the land itself, with these small 
exceptions, becomes the entire property of the white people for ever; it is also 
understood that we are at liberty to hunt over the unoccupied lands, and to 
carry on our fisheries as formerly. 
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We have received, as payment, [Eighty-six pounds/sixty-four pounds] 
sterling. 

In token whereof, we have signed our names and made our marks, at Fort 
Rupert, Beaver Harbour, on the eighth of February, one thousand eight 
hundred and fifty-one. 

[2] The KFN is engaged in ongoing efforts to exercise and secure the rights 

guaranteed by the KFN Treaties and to assert claims of Aboriginal title, rights and 

interests in and over lands that it says are outside the treaty area and were not 

ceded by the KFN Treaties. In 1997, it filed a territorial claim in the treaty negotiation 

process administered by the B.C. Treaty Commission, asserting unextinguished 

Aboriginal title to and rights in its traditional territory. It has been a party to or 

supported litigation with a view toward establishing that unoccupied territory was not 

surrendered by the KFN Treaties and has sought relief for breaches of its rights 

under the KFN Treaties to carry on fisheries as formerly: Hunt v. Halcan Log 

Services Ltd. (1987), 34 D.L.R. (4th) 504, 15 B.C.L.R. (2d) 165; and R. v. Hunt, 

[1995] 3 C.N.L.R. 135, [1995] B.C.W.L.D. 2043. 

[3] It is settled law that the reconciliation of rights embedded in claims such as 

those made in this case by the KFN with the sovereignty of the Crown requires that 

those rights be determined, recognized and respected. While those rights are being 

determined, the Crown, acting honourably, must consult with the First Nation before 

making decisions that might affect their rights or claims and, where indicated, 

accommodate their interests. 

[4] This is an appeal from orders made on judicial review of three land 

management and forest stewardship decisions of the Provincial Crown (“the 

Decisions”) that are said by the KFN to have been made without appropriate 

consultation: 

a) The Private Land Removal Decision:  

On January 31, 2007, the Minister of Forests and Range of the Province 

of British Columbia signed an agreement with Western Forest Products 

(“WFP”) by which the boundaries of Tree Farm License 6 (“TFL 6”) were 
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changed to remove private lands from the license, pursuant to 

s. 39.1(2)(b) of the Forest Act, R.S.B.C. 1996, c. 157;  

b) The North Island Forest Stewardship Plan Approval Decision:  

On May 22, 2007, the District Manager of the Central Coast Forest 

District, exercising authority under the Forest Act and s. 16(1) of the 

Forest and Range Practices Act, S.B.C. 2002, c. 69, approved the WFP 

North Vancouver Island Forest Stewardship Plan (“the North Island FSP”), 

thereby granting WFP a five-year renewable authorization to conduct 

commercial forestry operations in TFL 6; and 

c) The North Island FSP Extension Decision: 

On May 18, 2012, the North Island FSP was extended for an additional 

five-year period.  

[5] The KFN says the Provincial Crown was obliged to consult with it in good faith 

in relation to the Decisions because of their potential impact upon the KFN’s claims 

to treaty rights within and outside the treaty territory and to unextinguished 

Aboriginal rights, title and interests in its traditional territory.  

[6] The KFN petitioned for orders quashing the Decisions; declaring that the 

Provincial Crown had breached its obligation to consult the KFN in good faith in 

relation to the Decisions; and compelling the Federal Crown to engage in 

consultations with respect to land management and forest stewardship decisions 

affecting the KFN’s claimed Aboriginal and treaty rights. On June 17, 2013, 

G.C. Weatherill J., for reasons indexed as 2013 BCSC 1068, dismissed the petition. 

Despite dismissing the petition, the judge granted the petitioners some declaratory 

relief. He declared that the Provincial Crown has an ongoing duty to consult with the 

KFN in good faith and endeavour to seek accommodations regarding the KFN’s 

claim of unextinguished Aboriginal rights, titles and interests.  

[7] The Provincial Crown appeals the order granting that declaratory relief. 
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[8] The KFN cross appeals the dismissal of its petition for a declaration that the 

Provincial Crown breached its obligation to consult in good faith; and the dismissal of 

its petition for an order compelling the Province to engage the Federal Crown in the 

consultative process with respect to land management and forest stewardship 

decisions. It no longer seeks an order quashing the Decisions and does not cross 

appeal from the dismissal of its claim for that relief. 

Background 

[9] Consideration of the issues on appeal requires an appreciation of the nature 

of the Decisions and their potential impact on the asserted rights and claims. 

The Private Land Removal Decision  

[10] In July 2005, WFP applied to have all private land withdrawn from TFL 6. In 

August 2005, the KFN was advised by letter from the Ministry of Forests and Range 

of the proposed removal of WFP’s private lands. The Ministry of Forests and Range 

did not initiate any consultation with the KFN regarding that removal.  

[11] Private lands make up approximately 5% of the lands managed by WFP and 

total 28,000 hectares. WFP estimated its private lands to be equivalent to 8% of the 

total territory asserted by the KFN to be traditional territory. Some of the private 

lands are less than two miles from the coast and thus within the treaty area; other 

private lands are outside the treaty area. Some of the private lands appear from the 

maps in evidence to be in the vicinity of sites said by the KFN to be unsurveyed 

village sites.  

[12] WFP indicated it had plans to manage the private lands under the Private 

Managed Forest Land Act, S.B.C. 2003, c. 80, if it continued to own the lands, but 

was evaluating whether it was in its interests to sell the lands in whole or in part. 

WFP offered to meet with the KFN to discuss the withdrawal request. In response, 

KFN advised the Provincial Crown that it had Aboriginal title and rights assertions 

over the area in which WFP’s private lands were located, and proven and accepted 

rights under the KFN Treaties. It opposed logging activity by third parties within the 
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treaty area because “these lands, which contain evidence of our interests as well as 

culturally and spiritually sensitive areas, should be protected while we determine 

through litigation, negotiation or both, the extent and nature of our interests in the 

Douglas Treaty area. We say we own these lands outright”. 

[13] The KFN objected to alteration of the boundaries of TFL 6 without negotiation 

and accommodation and objected to the removal of any fee simple lands from 

TFL 6. The Provincial Crown offered to meet with the KFN “to consult with [the KFN] 

regarding the deletion of private land from TFL 6 … and how this may impact [the 

KFN’s] treaty rights in respect of the Crown land portions”. The Crown did not offer 

to consult on KFN’s claimed Aboriginal rights. 

[14] In response, the KFN sought funding from the Provincial Crown to permit it to 

review and assess the information provided to it by the Ministry of Forests and 

Range and WFP. The Provincial Crown rejected the request for financial assistance. 

[15] The KFN attempted to establish at the petition hearing that the removal of 

private lands from TFL 6 would have significant adverse effects upon its rights and 

interests in the lands. The private lands would no longer be subject to provincial 

forestry regulation and would therefore be available for increased harvesting. WFP 

would be able to harvest old-growth cedar without any obligation to consult with the 

KFN or accommodate its interests. WFP would be able to fence its lands and 

exclude the KFN from accessing them for the purpose of exercising its treaty and 

Aboriginal rights. WFP would be able to sell the lands for development, which would 

effectively make the lands unavailable for the future exercise of the KFN’s treaty 

rights. 

[16] The removal of WFP’s private lands from the provincially managed forest land 

base, without any provision or guarantee that the lands would continue to be 

available to meet the KFN’s needs for old-growth cedar, was “a grave concern” to 

the KFN. Removal of the lands, in its submission, might lead to an increased rate of 

harvest. The KFN took the position that it could not measure the extent of that risk 
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because of the difficult technical nature of the calculations that would have to be 

done to calculate the permissible harvest on the remaining lands within TFL 6. 

[17] The KFN identified its concern that the Crown’s original grant of WFP’s 

private lands was made in breach of the KFN Treaties. Further, the KFN was 

concerned that the Provincial Crown was making decisions that would allow WFP to 

profit from logging on lands subject to KFN’s unextinguished Aboriginal title and 

rights and treaty rights without providing for any benefit to the KFN from that 

harvesting. 

The Forest Stewardship Plan Approval Decision  

[18] In August 2006, the KFN received notice from WFP of the proposed North 

Island FSP. The KFN was given 60 days for review and comment. In late August 

2006, the KFN was advised by the Provincial Crown that the Ministry of Forests and 

Range would meet with it to share information with respect to the proposed plan. 

The economic development manager of the KFN was unable to determine the 

relationship between the Forest Development Units depicted on the maps of the 

North Island FSP and the lands and resources subject to KFN title and rights. The 

manager says the North Island FSP strategies to protect riparian habitat are 

important to the KFN because of the treaty right to carry on Kwakuitl fisheries “as 

formerly”. The KFN found the strategy for protecting riparian habitat set out in the 

information provided to the KFN to be very difficult to understand. The economic 

development manager deposed that he was unable to determine, by examining the 

North Island FSP, whether the proposed strategy would be sufficient to protect the 

KFN’s interests. Information in the plan is general and expressed in technical terms. 

[19] The KFN took the position that the implementation of a new FSP would make 

it more difficult for the KFN to determine where WFP intended to cut timber. The 

North Island FSP did not make any provision for identifying and protecting areas 

important to the KFN’s treaty or Aboriginal rights. 
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[20] The KFN was concerned about the effect of logging on streams and rivers 

with a view toward protecting its treaty right to fish. It claims to have rejected 

proposals made by WFP and the Ministry of Forests and Range to provide them with 

staff to assist them in understanding the information because it was not prepared to 

rely on WFP or Provincial Crown staff to advise it about how to address decisions 

being made by WFP and the Ministry of Forests and Range, and required 

independent and impartial assistance. 

Consultation Process 

[21] The KFN’s economic development officer deposed that the Provincial Crown 

has a policy of negotiating accommodation agreements regarding forestry with First 

Nations in British Columbia (Forests and Range Opportunities Agreements). The 

KFN does not have an agreement or any type of interim economic accommodation 

agreement regarding forestry with the Province.  A Forests and Range Opportunities 

Agreement has not been made available to the KFN because the Provincial Crown 

has taken the position that, as a Douglas Treaty Nation, the KFN is not entitled to 

accommodation through such an agreement. 

[22] The correspondence between the KFN and the Provincial Crown was of the 

same nature for both decisions: the Provincial Crown offered to consult with the KFN 

on the impact of the decisions on its treaty rights but denied the funding to do so, 

and the KFN asserted both its Aboriginal and treaty rights over the lands and 

communicated its inability to garner the requested funding to enable it to participate 

in consultation. The parties met twice, on October 4, 2006 and on October 18, 2006, 

in Port Hardy, at meetings hosted by the KFN, to discuss the proposed removal of 

WFP’s private lands from TFL 6 and the North Island FSP. 

[23] The KFN says at the October 4, 2006 meeting, it advised the Provincial 

Crown of its concerns, including its concern that forestry operations would destroy or 

damage the cultural and archaeological resources that would assist the KFN in 

identifying and proving the location of the village sites and enclosed fields within the 

treaty area. It informed the Provincial Crown that without technical assistance it 

20
15

 B
C

C
A

 3
45

 (
C

an
LI

I)



Chartrand v. British Columbia (Forests, 
Lands and Natural Resource Operations) Page 10 

 

could not respond knowledgeably to the technical issues raised by the proposed 

removal of lands from TFL 6 or the draft North Island FSP.  

[24] Following the October 2006 meetings, there were no further meetings 

between the Provincial Crown and the KFN before the Private Land Removal 

Decision and the Forest Stewardship Plan Approval Decision. The KFN says its 

capacity and technical constraints impaired its ability to review and assess the North 

Island FSP and there was little point to continued meetings with the Ministry of 

Forests and Range given that inability. Subsequent to the approval of the North 

Island FSP, the KFN did receive referrals regarding forestry operations under the 

North Island FSP, but declined to comment on referrals because it was of the view 

that the North Island FSP had been improperly approved without appropriate 

consultation. The KFN voiced concern that because the Integrated Land 

Management Bureau could not designate an old-growth management area on 

WFP’s privately held lands without WFP’s consent, the Provincial Crown’s ability to 

ensure KFN’s continued access to old-growth cedar on those lands would be 

restricted or eliminated by the proposed removal of private lands from TFL 6. The 

KFN argues: “This is the type of negative impact to KFN that we would have liked to 

explore during consultation process, if we had the time and resources to do so” 

(Affidavit of Randy Black at 22). 

The Supreme Court Judgment  

[25] The judicial review was commenced by petition filed on April 11, 2008. The 

KFN experienced difficulty funding the proceedings and they did not progress until 

an amended petition was filed on March 31, 2011. The petition was further amended 

on March 5, 2013. It came on for hearing over five days in May 2013. Judgment was 

reserved to June 17, 2013.  

[26] The KFN sought extensive relief, including orders quashing the Decisions; 

declaring the Provincial Crown to have breached its consultation obligations; 

requiring the Provincial Crown and Federal Crown to engage jointly in consultations; 
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and directing the Provincial Crown to assess, determine and develop interim 

economic accommodation. 

Adequacy of Consultation 

[27] The Provincial Crown argued before the chambers judge it was inappropriate 

to grant the relief sought on an interlocutory application. It acknowledged it was 

obliged to engage in limited consultation with respect to the KFN treaty rights only 

and maintains it discharged that obligation. 

[28] The Provincial Crown and the Federal Crown argued there is no constitutional 

foundation for joint consultation and no mandatory injunctive relief available to the 

KFN. An order compelling the Federal Crown to engage in consultation, they argued, 

would be an unwarranted intrusion upon provincial responsibilities and an 

inappropriate order. 

[29] The chambers judge reviewed the long history of the KFN claims preceding 

the filing of the petition, dating back to the negotiation of the Douglas Treaties. A 

particularly sad aspect of that history was the fact that between the signing of the 

KFN Treaties and the reservation of any lands for the predecessors of the KFN, the 

native population was ravaged by smallpox. Village sites were not surveyed, as they 

ought to have been according to the terms of the treaties. When lands were 

reserved for the KFN in 1886, relatively small allotments were made to the small 

number of surviving Kwakiutl. In 1914, the judge pointed out, the KFN initiated 

efforts to have village sites identified and surveyed. Those efforts apparently came 

to naught. Subsequent measures taken by the KFN to identify and pursue claims, 

including territorial, treaty and legal claims, were canvassed by the chambers judge 

with a view toward describing the manner in which the claims in issue can be said to 

have been drawn to the attention of the Provincial Crown. 

[30] The chambers judge then turned to the history of the administrative decisions 

from the initiation of the efforts to remove the private lands from TFL 6 in 2005. He 

noted that on a number of occasions, the Provincial Crown and WFP sought to 
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involve the KFN in some fashion in the discussion leading to the Private Land 

Removal Decision. He also reviewed in detail the process leading to the North Island 

FSP Approval Decision and the attempts to involve the KFN in that process. 

[31] The judge found the KFN had met the test described in Rio Tinto Alcan Inc. v. 

Carrier Sekani Tribal Council, 2010 SCC 43, for establishing the existence of a duty 

to consult in relation to the impact of the Decisions upon the KFN’s treaty and 

Aboriginal claims. 

[32] First, the Provincial Crown was aware of the claimed Aboriginal rights of the 

KFN in addition to its treaty rights. In relation to the claimed Aboriginal rights he held: 

[141] The Provincial Crown has long been aware of the KFN’s claims to 
Aboriginal rights and title over the KFN Traditional Territory. It was certainly 
aware of such claims at the time for many years prior to the Decisions. 
Among the sources of information regarding these claims were the territorial 
claim filed in 1997 by the KFN in the treaty negotiation process administered 
by the BCTC and the pleading in the 2001 Fisheries Action. 

[33] Second, he was satisfied that the Decisions could be said to affect a potential 

Aboriginal claim or right, noting: 

[143] This element has been easily satisfied. Western’s private lands cover 
approximately 8% of the KFN Traditional Territory. Over 50% of the KFN 
Traditional Territory was affected by the NIFSP Decision. Plainly, the 
Decisions engage potential Aboriginal rights and title as well as the KFN 
Treaty rights. 

[34] Last, he held the KFN had shown a causal relationship between the 

Decisions and a potentially adverse impact on asserted Aboriginal or treaty rights. 

The Private Land Removal Decision was said to clearly pose a threat: 

[145] The casual [sic] relationship in this case is clear. The removal of 
private lands from TFL 6 would potentially affect access to old growth cedar, 
fishery streams, create a risk of harm to cultural, archaeological and spiritual 
sites, harvesting forest plants for food, medicinal and ceremonial purposes 
and the ability to continue hunting and trapping traditions. The Land Removal 
Decision significantly changes the governance regime overseeing the 
management of the affected private lands. The removed private lands are 
subject to a much less stringent management regime and significantly 
reduced Provincial Crown control. Removal of the private lands may reduce 
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and potentially eliminate the KFN’s access to those lands for their continued 
traditional practices. 

[35] The Forest Stewardship Plan Approval Decision, similarly, was found to pose 

a risk: 

[146] The NIFSP is the key strategic planning document that establishes 
the strategies, standards, values and measures that will guide Western’s 
forestry operations within the KFN Traditional Territory, including its plans for 
road building and logging. Even though the NIFSP is only a step in the 
process of moving from obtaining the right to harvest timber to exercising that 
right, it nevertheless carries the potential to adversely affect the KFN’s claims 
and treaty rights. For instance, the KFN expressed concern that the NIFSP 
covered lands that included un-surveyed KFN Treaty Lands, giving rise to 
concern for the potential existence of KFN village sites that could be 
adversely affected. Similar findings were drawn by Mr. Justice Grauer in 
Klahoose First Nation v. Sunshine Coast Forest District, 2008 BCSC 1642 at 
para. 68. 

[36] Having found there was a duty to engage in consultation, the chambers judge 

then turned to the question of whether the Provincial Crown had breached that duty. 

That question required him to examine the nature and extent of consultation required 

in the circumstances and to determine whether the opportunity afforded to the KFN 

to engage in consultation was sufficient. He noted that in William v. British Columbia, 

2012 BCCA 285, this Court held the Crown’s duty in relation to unproven claims 

required it to treat such claims seriously by making a preliminary evaluation of their 

strength and by entering into consultations commensurate with that evaluation. The 

judge noted:  

[149] The Provincial Crown did not treat the KFN’s claims regarding 
unextinguished rights, titles and interests seriously or attempt to address 
them head on. It did not even begin the process of performing a preliminary 
evaluation of the strength of those claims. Instead, it adopted a rigid and 
unyielding position on the meaning and effect of the KFN Treaties without any 
consideration of their historical context, or the fact that their wording differs 
from the other Douglas Treaties. It steadfastly maintained that the KFN was 
bound by its interpretation of the KFN Treaties and that there was no duty to 
consult regarding decisions that may affect land beyond the KFN Treaty 
Lands. 

[37] The finding that the Provincial Crown had misapprehended the merits of the 

Aboriginal claim did not end the analysis. The judge held it was unclear whether the 
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Decisions would have any “actual impact” upon the KFN’s asserted Aboriginal and 

treaty rights. The Private Land Removal Decision changed the regulatory regime 

that applied to the removed lands and the North Island FSP Approval Decision, 

similarly, “set out the strategies, policies, and higher-level planning criteria that will 

guide future forestry operations” but neither approved any specific forestry activity. 

[38] The judge noted consultation that proceeds on the basis of a 

misunderstanding of the treaty or a mischaracterization of the rights the treaty 

protects cannot be considered reasonable (at para. 157). He further held that a 

failure to consider the strength of the claim or the degree of infringement represents 

a complete failure of consultation based on the criteria that are constitutionally 

required. Having done so, he appears to have placed significant weight upon the 

views expressed by Neilson J. (as she then was) at para. 178 of the decision in 

Wii’litswx v. British Columbia (Minister of Forests), 2008 BCSC 1139 [Wii’litswx #1], 

which reads, in part, as follows: 

… Ultimately, the adequacy of the Crown’s approach will be judged by 
whether its actions, viewed as a whole, provided reasonable interim 
accommodation for the asserted aboriginal interests, given the context of 
balance and compromise that is required. 

[39] He concluded that deep consultation was not required, because there was no 

evidence of specific effects of the Decisions on treaty and asserted rights. He held 

that both the KFN and the Provincial Crown entered the consultation process equally 

inflexibly, without balance or compromise. He held the Provincial Crown pressed 

ahead with the Decisions, knowing that the KFN had not fully engaged in the 

consultation process because the Crown was refusing to acknowledge any claim to 

unextinguished rights. Noting that the KFN declined offers of technical assistance 

from the Crown and WFP on the basis that the resources offered were not 

sufficiently “independent”, he concluded: 

[165] The KFN was not entitled to a particular form of consultation and it 
cannot complain if it failed to avail itself of reasonable assistance offered by 
the Provincial Crown: Brokenhead Ojibway at para. 42. 
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[40] This led the judge to address the question of whether the Provincial Crown’s 

duty was met in the following terms: 

[168] Perfect satisfaction of the Provincial Crown’s duty is not required: 
Ahousaht Indian Band v. Canada (Minister of Fisheries and Oceans), 2008 
FCA 212 at para. 54. The question is not whether the consultation proceeded 
on the correct basis. Rather, the question is whether, at the end of the day, 
there was an adequate opportunity to identify, understand and address the 
potential risks of the Decisions such that the consultation was sufficient to 
meet the Provincial Crown’s duty. In Wii’litswx #1, the Court described this 
duty as “meaningful”, “characterized by good faith and an attempt by both 
parties to understand each other’s concerns, and move to address them in 
the context of the ultimate goal of reconciliation of the Crown’s sovereignty 
with the aboriginal rights enshrined in s. 35 of the Constitution Act” 
(para. 178). In Taku River, the Court held that while the extent of the duty will 
vary with the circumstances, it will always require “meaningful, good faith 
consultation and willingness on the part of the Crown to make changes based 
on information that emerges during the process” (para. 29). 

[Emphasis in original.] 

[41] That question was answered as follows: 

[172] Although the Provincial Crown approached the consultation process 
from a flawed perspective regarding the KFN’s claims for unextinguished 
rights, title and interests over the portion of the KFN Traditional Territory 
beyond the KFN Treaty Lands, it did not do so in respect of the KFN Treaty 
Lands themselves. It had a full and clear understanding of what the KFN 
Treaties meant as pertaining to the KFN Treaty Lands. The consultation did 
not proceed on a misunderstanding or mischaracterization of the rights that 
the KFN Treaties protect.  

[173] The Provincial Crown properly notified the KFN of the proposed 
Decisions, sought its input and offered reasonable accommodations in terms 
of assistance and expertise before the Decisions were made. The KFN was 
given full opportunity to provide input regarding the impacts the Decisions 
would have on its asserted rights, titles and interests. The process offered the 
KFN the proper level of input. Any shortcomings in the Provincial Crown’s 
approach to the consultation process did not result in the process itself being 
inadequate. As stated in Haida, at para. 62: 

Perfect satisfaction is not required; the question is whether the 
regulatory scheme or government action “viewed as a whole, 
accommodates the collective aboriginal right in question”: 

[174] I find that, in the circumstances, the Provincial Crown satisfied its duty 
to consult in respect of the Decisions. 

[42] No distinction was drawn between the Decisions. The analysis leading to the 

conclusion that consultation was adequate in the circumstances did not differentiate 
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between the impact of each of the Decisions on the asserted Aboriginal or treaty 

rights. 

The Role of the Federal Crown 

[43] The KFN sought an order or direction from the judge requiring the Federal 

Crown to engage in consultation regarding the Decisions, under the Court’s 

supervision. It acknowledged that the Federal Crown did not owe it a duty of 

consultation, but argued that because the Decisions engaged treaty rights, the 

Provincial Crown could not exercise its s. 92 jurisdiction “without Federal Crown 

oversight”. It argued that the involvement of the Federal Crown is required so that 

proper accommodation of treaty rights under s. 35 of the Constitution Act, 1982, 

being Schedule B to the Canada Act 1982 (U.K.), c. 11 [Constitution Act], can be 

achieved. It sought the imposition of a framework for consultations under the 

Supreme Court Civil Rules, B.C. Reg. 168/2009, and the Judicial Review Procedure 

Act, R.S.B.C. 1996, c. 241.  

[44] The Provincial Crown opposed the granting of such an order or direction, 

arguing its duty to consult adequately protects the KFN’s Aboriginal and treaty rights. 

The Federal Crown argued the KFN was seeking an order in the nature of 

mandamus against the Federal Crown, and that remedy can be granted only in the 

Federal Court under s. 18 of the Federal Courts Act, R.S.C. 1985, c. F-7. The judge 

noted that in Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, 

and subsequent cases, courts have rejected the argument that the Federal Crown 

owes a duty to consult regarding the potential impact of provincial decisions on 

asserted Aboriginal and treaty rights. The honour of the Crown in such 

circumstances extends to the Provincial Crown: see Keewatin v. Ontario (Minister of 

Natural Resources), 2013 ONCA 158. 

[45] The judge concluded: 

[200] The central issue over which this Court has jurisdiction is the question 
whether a duty to consult was triggered and whether it was adequately 
carried out. As laudable as the KFN’s proposed framework may be, I cannot 
lose sight of the fact that this is an application for judicial review of decisions 
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of a statutory decision maker. As was stated by the Court in Haida, “the 
remedy tail cannot wag the liability dog”: (Haida at para. 55). I have decided 
this application within the confines of the legal system and principles that bind 
me. When considering the issues of whether there was a duty to consult and 
if so, whether that consultation was reasonable, the court is confined to 
examining whether there were adverse impacts on the KFN’s asserted and 
treaty rights from those decisions: Rio Tinto at para. 53. The consultation 
does not go beyond the proposed decisions and engage the larger issue of 
how outstanding issues related to the existence of Aboriginal rights and title 
should be negotiated: Upper Nicola Indian Band v. British Columbia (Minister 
of Environment), 2011 BCSC 388 at paras. 119 and 123. In my view, the 
Provincial Crown’s duty to consult, if properly undertaken, adequately 
protects the KFN’s asserted and treaty rights. 

The Declaratory Order 

[46] There is relatively little discussion in the reasons for judgment of the basis 

upon which the judge granted declaratory relief. He noted: 

[178] Given my finding that the duty to consult was satisfied, a discussion of 
the appropriate remedy is unnecessary. However, counsel for the KFN made 
passionate submissions regarding the need for the Federal Crown to become 
involved in the consultation process where treaties are involved. Those 
submissions are worthy of comment. 

[47] After dismissing the application for an order or direction requiring the Federal 

Crown to engage in consultations, the judge simply granted a declaration in favor of 

the petitioners in the following terms: 

[207] The petitioners are entitled to a declaration that the Provincial Crown 
has an ongoing duty to the KFN to consult with them in good faith and 
endeavour to seek accommodations regarding their claim of unextinguished 
Aboriginal rights, titles and interests in respect of the KFN Traditional 
Territory.  

[208] Although this declaration does not provide the relief the KFN 
advocated for in terms of their quest for a resolution of their Aboriginal land 
claims, neither does it ignore the problem. I encourage and challenge both 
the Federal Crown and the Provincial Crown to engage the KFN regarding 
the KFN’s asserted and treaty rights, titles and interests with a view to the 
negotiation of a treaty without any further litigation, expense or delay. 

[209] All other relief sought in the petition is dismissed. 
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Grounds of Appeal 

[48] The Provincial Crown argues the judge erred in making the declaratory order. 

Once the Court resolved the issue of whether the Provincial Crown had met its 

consultation duty in relation to the Decisions under judicial review, the Provincial 

Crown argues, there was no longer a live dispute, and the declaration had no 

practical effect. Further, the appellant argues, the Supreme Court of Canada has 

established a process for deciding when a duty of consultation arises, and for 

determining the proper scope of that duty, consistent with honourable reconciliation, 

in the circumstances of each case. The declaration in this case may cause the 

Provincial Crown to run afoul of that process, as it imposes on the Provincial Crown 

the same duty of consultation, regardless of the circumstances that may exist. 

Grounds of Cross Appeal 

[49] The KFN says the judge erred in finding the Provincial Crown had not 

breached its duty to engage in appropriate consultations before making the 

Decisions. It says that error was a result of: 

a) mischaracterizing the Crown’s treaty obligations and, as a result, 

concluding that the Provincial Crown had “a full and clear understanding of 

what the KFN Treaties meant” (at para. 172); 

b) concluding that there was no evidence the Decisions would have a 

specific adverse impact on rights or interests asserted, in part, by 

attaching inappropriate weight to site-specific impact and failing to 

consider expert evidence that some KFN village sites would be directly 

affected by the Private Land Removal Decision; and 

c) finding that the KFN failed to adequately reciprocate in consultation by 

refusing to participate on the terms proposed by the Provincial Crown. 

[50] Further, the KFN says the judge erred in law in concluding that the 

engagement of the Federal Crown in the consultations was not required in the 

circumstances of this case. 
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Discussion and Analysis 

The Appeal 

[51] The Provincial Crown says the declaration issued by the chambers judge was 

not sought by the KFN but was issued by the chambers judge “at his own 

discretion.” As a result, there was no argument in the Supreme Court on the scope 

of the Court’s capacity to issue declaratory orders.  

[52] It says that the order was made on an interim application and the assessment 

of the merits of the case was preliminary and founded upon the limited material 

before the Court on the application. The material was insufficient to permit the Court 

to finally determine the KFN’s legal rights or the Crown’s duties at large. An 

assessment of the nature and extent of the duty to consult on the basis of the 

evidence available to the court in relation to the specific decision under review is 

required for each alleged breach of the duty to consult. The Provincial Crown says 

the duty to consult does not exist in the abstract but, rather, exists in relation to the 

exercise of Crown powers which may have an adverse impact on a claim or right 

asserted. The declaration is said to be inconsistent with the reasons for judgment 

because it imposes upon the Crown an ongoing duty to consult and seek 

accommodations irrespective of the factors described in Haida at paras. 35-37, 

which the judge acknowledged govern the consideration of the scope and nature of 

the duty to consult. 

[53] The Provincial Crown argues the Court did not have jurisdiction to issue 

interim declarations, citing Te’mexw Treaty Association v. W.L.C. Developments 

Ltd., [1998] B.C.J. No. 1833, [1999] 1 C.N.L.R. 249, and Novopharm Limited v. 

British Columbia (Health), 2008 BCSC 82. In Novopharm, Ehrcke J. fully canvassed 

the availability of declaratory orders as interim remedies, concluding: 

[28] This result was endorsed in Snuneymuxw First Nation v. British 
Columbia 2004 BCSC 205, where Groberman J. at para. 49 explained why 
an interlocutory declaration is not available as an alternative to an 
interlocutory injunction: 
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49 A difficulty arises, however, with respect to interlocutory 
matters. An interlocutory injunction is not normally based on a 
determination of the rights of the parties, but rather on an assessment 
of how best to protect their positions from harm pending trial. It is not 
possible at the interlocutory stage for the court to issue a meaningful 
declaration of the rights of the parties. 

[29] The same result was reached by Powers J. in Millership v. Kamloops 
(City) 2001 BCSC 1692, and by Halfyard J. in Vesuna v. British Columbia 
(Ministry of Forests), 2007 BCSC 1359. 

[54] The Provincial Crown argues courts should exercise their discretion to grant 

declaratory relief sparingly, in accordance with the general description of the power 

to grant declaratory relief in Solosky v. The Queen, [1980] 1 S.C.R. 821 at 830-833. 

Declaratory relief is directed to real and not hypothetical disputes and has no 

practical effect in relation to disputes that have not yet arisen: Wii’litswx v. HMTQ, 

2008 BCSC 1620 [Wii’litswx #2] at paras. 14 and 22. 

[55] The Provincial Crown says inappropriate or unnecessary declarations amount 

to an injustice, justifying the intervention of the appellate court: Yanke v. Salmon 

Arm (City), 2011 BCCA 309. It further says there is inappropriate ambiguity in the 

declaration of the sort commented upon with disapproval in Yanke at paras. 8, 64 

and 68.  

[56] The KFN says the declaration here, like the declaration in Hupacasath First 

Nation v. British Columbia (Minister of Forests), 2005 BCSC 1712, was intended to 

guide honourable Crown conduct by describing the ongoing duty to meaningfully 

consult in relation to existing and ongoing decisions. Citing Western Canada 

Wilderness Committee v. Canada (Minister of Fisheries and Oceans), 2014 FC 148, 

the KFN relies upon the court’s broad discretionary power in relation to the granting 

of declaratory relief. 

[57] The KFN argues that the declaration is consistent with the relief sought and 

was made in order to address a live issue between the parties and to avoid real 

conflict. The KFN says the Provincial Crown took the position that its obligation to 

consult arose only in respect of rights set out in the KFN Treaties and refused to 
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acknowledge the legitimacy of claims to Aboriginal rights and title in the KFN’s 

traditional territory. The KFN says the declaration addresses the core disagreement 

between the parties about the KFN Treaties, a disagreement that poses a barrier to 

honourable Crown conduct and meaningful consultation. As a result, the KFN says 

the declaration is necessary as it addresses the real threat that the Provincial Crown 

will not change the manner in which it consults with the KFN. It says:  

The Declaration ensures that the Province consults with the KFN 
appropriately. The Court did not err in providing a declaration to guide the 
parties and future consultation. In Solosky, the Supreme Court of Canada 
held that it would not be improper to issue a declaration in relation to letters 
that had not yet been written. 

[58] It says the future implementation of the North Island FSP in relation to cutting 

and road permits will give rise to an ongoing obligation to consult and a declaration 

recognizing that obligation is one that is prospective in nature and valuable in 

relation to an ongoing issue. It also says a declaratory judgment may have a 

preventative function: Operation Dismantle Inc. v. The Queen, [1985] 1 S.C.R. 441, 

18 D.L.R. 4481. 

[59] The cases cited by the KFN are examples of the exceptional use of the 

court’s discretion to serve the interests of justice. In Western Canada Wilderness 

Committee, Mactavish J. expressed the view that declaratory relief was necessary 

because it would have a “practical effect”: 

[93]  … [T]he issues that were originally raised by these applications are 
“genuine, not moot or hypothetical” insofar as there remain numerous species 
at risk for which the posting of proposed recovery strategies is long overdue: 
Danada Enterprises Ltd. v. Canada (Attorney General), 2012 FC 403, 407 
F.T.R. 268 at para. 67. I am, moreover, satisfied that a declaration will serve 
a useful purpose and will have a “practical effect” in resolving the problems 
identified by these cases: see Solosky, above, at 832-833. 

[60] In Hupacasath, the declaratory relief granted was prospective but was also 

very specific. L. Smith J., at paras. 292, 294, made two prospective declarations: 

a) “that the Minister of Forests … continues to have, a duty to consult with 

the Hupacasath in good faith and to endeavour to seek accommodation 
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between their aboriginal rights and the objectives of the Crown to manage 

TFL 44 in accordance with the public interest, both aboriginal and non-

aboriginal”; and 

b) “that the Chief Forester … continues to have a duty to meaningfully 

consult in good faith with the Hupacasath and to endeavour to seek 

accommodation between their aboriginal rights and the objectives of the 

Crown to manage TFL 44 in accordance with the public interest, both 

aboriginal and non-aboriginal”. 

[61] The general approach to the granting of declarations was clearly stated In 

Operation Dismantle, by Dickson J. (as he then was): 

[33] … [T]he preventative function of the declaratory judgment must be 
based on more than mere hypothetical consequences; there must be a 
cognizable threat to a legal interest before the courts will entertain the use of 
its process as a preventive measure. As this Court stated in Solosky v. The 
Queen,  [1980] 1 S.C.R. 821, a declaration could issue to affect future rights, 
but not where the dispute in issue was merely speculative. In Solosky, supra, 
one of the questions was whether an order by a director of a prison to censor 
correspondence between the appellant inmate and his solicitor could be 
declared unlawful. The dispute had already arisen as a result of the existence 
of the censorship order and the declaration sought was a direct and present 
challenge to this order. This Court found that the fact that the relief sought 
would relate to letters not yet written, and thereby affect future rights, was not 
in itself a bar to the granting of a declaration. The Court made it clear, 
however, at p. 832: 

... that a declaration will not normally be granted when the dispute is 
over and has become academic, or where the dispute has yet to arise 
and may not arise. 

[Emphasis added.] 

[62] In my view, the declaration goes much further than addressing the present 

dispute between the parties. It does not address a cognizable threat to a legal 

interest. I agree with the Crown’s submission that the Court ought not to make a 

declaration intended to describe the duty to consult in relation to decisions that are 

not before the Court. To the extent the declaration made in this case describes the 

law, it is unnecessary. To the extent it does more, it is inappropriate, because it 
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addresses questions that were not before the Court, which was called upon to 

consider specific issues on a preliminary basis on limited evidence. 

[63] I would allow the appeal of the declaratory order and set it aside. 

The Cross Appeal: Adequacy of Consultation 

[64] The judge concluded that the KFN had met the test, described in Rio Tinto, 

for establishing the existence of a duty to consult in relation to the impact of the 

decisions upon both the treaty rights and the claimed Aboriginal rights. It is not 

disputed that the Provincial Crown ought to have been aware the Decisions might 

have an impact on previously asserted Aboriginal and treaty rights of the KFN. 

[65] The judge concluded that both the Private Land Removal Decision and the 

Forest Stewardship Plan Approval Decision could potentially adversely affect the 

KFN’s access to resources – old-growth cedar and fishery streams – and create a 

risk of harm to cultural, archaeological and spiritual sites. The Private Land Removal 

Decision changed the regulatory regime that applied to the removed private lands; 

the Forest Stewardship Plan Approval Decision set out the strategies, policies, and 

higher-level planning criteria guiding future forestry operations in that area. The KFN 

argued that strategic level decisions engage consultation with respect to how 

Aboriginal interests will be recognized and accommodated at that level and what 

procedures will be implemented to protect Aboriginal claims and rights when policies 

are being formulated. 

[66] The judge found the Provincial Crown had failed to engage in the process 

described in William. It failed to engage in a preliminary evaluation of the strength of 

the Aboriginal title claim and steadfastly clung to the view that there was no duty to 

consult regarding decisions affecting lands outside the KFN treaty lands. The judge 

expressly noted that consultation founded upon a fundamental misconception of the 

Aboriginal interests at stake does not discharge the Crown’s obligation to consult in 

good faith, but found the Crown to have discharged its obligation to the KFN. That 

decision hinged upon the following findings: 
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a) it was unclear whether the Decisions would have any “actual impact” upon 

the KFN’s asserted and treaty rights; 

b) deep consultation with respect to the Decisions was not required; 

c) the KFN was not entitled to a particular form of consultation and it cannot 

complain if it failed to avail itself of reasonable assistance offered by the 

Provincial Crown and the question is whether, at the end of the day, there 

was an adequate opportunity to identify, understand and address the 

potential risks of the Decisions; and 

d) the Provincial Crown had a full and clear understanding of what the KFN 

Treaties meant as pertaining to the KFN treaty lands, and the consultation 

did not proceed on a misunderstanding or mischaracterization of the rights 

that the KFN Treaties protect. 

[67] In my view, this analysis is flawed. 

[68] The reviewing judge ought to have approached the task of judicial review with 

the attitude described in the following passage from the decision in  Huu-Ay-Aht First 

Nation v. British Columbia (Minister of Forests), 2005 BCSC 697 at para. 94 

[Huu-Ay-Aht First Nation], approved by this Court in Wii’litswx #1: 

[94] Haida … and Taku River … established that the principle of the 
honour of the Crown requires the Crown to consult and, if necessary, 
accommodate Aboriginal peoples prior to proof of asserted Aboriginal rights 
and title. This is a corollary of s. 35 of the Constitution Act, 1982, in which 
reconciliation of Aboriginal and Crown sovereignty implies a continuing 
process of negotiation which is different from the administrative duty of 
fairness that is triggered by an administrative decision that affects rights, 
privileges, or interests (Haida at paras. 28-32). The obligation is a free 
standing enforceable legal and equitable duty (Haida Nation v. British 
Columbia (Minister of Forests) (2002), 99 B.C.L.R. (3d) 209 at para. 55, 2002 
BCCA 147 [Haida Nation (2002)]; Squamish Indian Band v. British Columbia 
(Minister of Sustainable Resource Management) (2004), 34 B.C.L.R. (4th) 
280, 2004 BCSC 1320 at para. 73 [Squamish Nation]). The courts may 
review government conduct to determine whether the Crown has discharged 
its duty to consult and accommodate pending claims resolution (Haida at 
para. 60). In its review, the court should not give narrow or technical 
construction to the duty, but must give full effect to the Crown’s honour to 
promote the reconciliation process (Taku at para. 24). It is not a question, 

20
15

 B
C

C
A

 3
45

 (
C

an
LI

I)



Chartrand v. British Columbia (Forests, 
Lands and Natural Resource Operations) Page 25 

 

therefore, of review of a decision but whether a constitutional duty has been 
fulfilled (Gitxsan Houses v. British Columbia (Minister of Forests) (2002), 10 
B.C.L.R. (4th) 126 at para. 65, 2002 BCSC 1701…). 

[69] There was no consultation with a view toward accommodation of the 

Aboriginal title claim. The KFN ought not to be faulted for failing to participate in 

consultations premised on the assumption that they had no rights other than those 

protected by the KFN Treaties. It cannot be said that offering the KFN an opportunity 

to participate in fundamentally inadequate consultations preserves the honour of the 

Crown. In my view, for reasons set out in more detail below, the judge gave a narrow 

or technical construction to the duty and did not give full effect to the Crown’s honour 

to promote the reconciliation process.  

“Actual impact” on asserted and treaty rights 

[70] The evidence of adverse impact to the KFN was that the Decisions affected 

the regulatory regime in a manner that threatened to reduce the KFN’s ability to 

participate in decision-making that would have an impact upon its access to land, its 

exercise of hunting and fishing rights and the protection of cedar trees. In the 

circumstances, in my view, the KFN ought not to have been obliged to demonstrate 

any impact other than the reduction in its ongoing ability to affect policy. High-level 

decisions might be expected to have high-level effects. As the KFN argued, 

strategic-level decisions engage consultation with respect to how Aboriginal interests 

will be recognized and accommodated at the higher strategic level. It ought to have 

sufficed to show that the Private Land Removal Decision and the Forest 

Stewardship Plan Approval Decision would have an impact upon decision-making in 

relation to lands and resources over which the KFN was actively advancing claims. 

[71] As the Court noted in Wii’litswx #1, consultation at the high level of forest 

planning is as necessary as consultation at the operational level to protect Aboriginal 

interests. In that case, Neilson J. (as she then was) noted at para. 163, that 

consultation at the operational level has not always been successful in minimizing 

the effect of logging on Aboriginal interests. At para. 186 she observed: 
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The Supreme Court of Canada in Haida and Taku has made it clear that 
meaningful consultation and accommodation at the strategic level has an 
important role to play in achieving the ultimate constitutional goal of 
reconciliation, and should not be supplanted by delegation to operational 
levels. 

Deep consultation was not required 

[72] The extent of consultation consistent with the maintenance of the honour of 

the Crown may be measured by considering the strength of the claim and the 

potential impact of the Crown action upon the rights or claim asserted. A claim 

founded upon treaty rights starts from a relatively firm footing. Even before the duty 

to consult in relation to unproven claims was settled in Haida, the Crown 

acknowledged a duty to consult and accommodate where the government has taken 

on the obligation of protecting a specific Aboriginal interest or where it seeks to limit 

an established Aboriginal interest. Treaty claims rightly occupy the high end of the 

spectrum of claims demanding deep consultation. 

[73] Unsettled Aboriginal claims do not uniformly require deep consultation, but it 

must be said in this case that in negotiating the KFN Treaties, the Governor, Deputy 

Governor and Committee of the Hudson’s Bay Company recognized the Queackar 

and Quakeolth tribes as the owners of at least the lands purchased: the whole of the 

lands situated and lying between McNeill’s Harbour and Hardy Bay and extending 

two miles into the interior of the island. While the judge did not expressly engage in 

the preliminary assessment of the strength of the case suggested in Haida, he 

clearly concluded that there was an arguable case the KFN Treaties did not 

extinguish Aboriginal claims to KFN traditional territory. The KFN claims were not, in 

the words used by the Supreme Court in Haida, so “dubious or peripheral” as to 

attract only a duty of notice. 

[74] The conclusion that deep consultation was not required was not founded 

upon weakness of the claim but, rather, upon the view that there was inadequate 

evidence of adverse effects. As I have noted above, the KFN should not have been 

required to establish such specific effects. Deep consultation may be appropriate 
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even in respect of high level forestry decisions, such as the approval of a FSP: 

Wii’litswx #1. In my view, it was an error to say deep consultation was not required in 

this case. 

Refusal of the KFN to engage in limited consultation 

[75] The judge, citing Brokenhead Ojibway First Nation v. Canada (Attorney 

General), 2009 FC 484, found that the KFN “cannot complain if it failed to avail itself 

of reasonable assistance offered by the Provincial Crown”. 

[76] As the judge rightly observed, the constitutional duty of the Crown is to offer 

to engage in meaningful consultation in good faith in an attempt to understand 

Aboriginal concerns, and to address those concerns with a view toward 

reconciliation of the Crown’s sovereignty with the Aboriginal rights enshrined in s. 35 

of the Constitution Act. Where, as in Ahousaht First Nation v. Canada (Minister of 

Fisheries and Oceans), 2008 FCA 212, Halfway River First Nation v. British Columbia 

(Ministry of Forests), 1999 BCCA 470, and R. v. Douglas, 2007 BCCA 265, the Crown 

has demonstrated an intention to substantially address Aboriginal concerns through 

a meaningful process of consultation but consultation has been frustrated, the 

Crown is not precluded from acting. In such circumstances, the Crown may 

honourably engage in resource management pending claims resolution. It may not 

do so, however, if it has offered inappropriately limited consultation, as in this case. 

[77] In my view, the judge erred in finding the Provincial Crown’s duty had been 

met, despite finding that the offer of consultation made to the KFN was inadequate. 

The judge found that the Crown’s offer was based on a flawed understanding of the 

rights and claims the KFN might assert, but reasoned that the KFN might 

nevertheless have identified its interests and made its claim in the process that was 

offered to them. There must be more than an available process; the process must be 

meaningful. In this regard, I agree with the views of Neilson J. in Wii’litswx #1 at 

para. 178: “The Crown’s obligation to reasonably consult is not fulfilled simply by 

providing a process within which to exchange and discuss information”. That 

obligation was described by Finch J.A. (as he then was) in Halfway River at 
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para. 160 as “a positive obligation to reasonably ensure that aboriginal peoples are 

provided with all necessary information in a timely way so that they have an 

opportunity to express their interests and concerns and to ensure that their 

representations are seriously considered and, wherever possible, demonstrably 

integrated into the proposed plan of action”. 

[78] In Brokenhead Ojibway, the authority upon which the judge relied, the Court 

expressly found that the First Nations had an accessible opportunity for meaningful 

consultation: 

[42] I am satisfied that the process of consultation and accommodation 
employed by the NEB was sufficient to address the specific concerns of 
Aboriginal communities potentially affected by the Pipeline Projects including 
the Treaty One First Nations. The fact that the Treaty One First Nations may 
not have availed themselves fully of the opportunity to be heard before the 
NEB does not justify the demand for a separate or discrete consultation with 
the Crown. To the extent that regulatory procedures are readily accessible to 
Aboriginal communities to address their concerns about development 
projects like these, there is a responsibility to use them. First Nations cannot 
complain about a failure by the Crown to consult where they have failed to 
avail themselves of reasonable avenues for seeking relief. That is so because 
the consultation process is reciprocal and cannot be frustrated by the refusal 
of either party to meet or participate: see Ahousaht v. Canada, 2008 FCA 
212, [2008] F.C.J. No. 946 at paras. 52-53. This presupposes, of course, that 
available regulatory processes are accessible, adequate and provide First 
Nations an opportunity to participate in a meaningful way. 
[Emphasis added.] 

[79] In my view, the judge erred in concluding that the question was “not whether 

the consultation proceeded on the correct basis” but “whether, at the end of the day, 

there was an adequate opportunity to identify, understand and address the potential 

risks of the Decisions”. That conclusion is at odds with the jurisprudence, which 

requires the Crown to identify the asserted Aboriginal right and address it in good 

faith. It cannot be sustained in light of the judge’s findings that the Crown did not 

treat the KFN’s claims regarding unextinguished rights, titles and interests seriously; 

adopted a rigid and unyielding position on the meaning and effect of the KFN 

Treaties; and “steadfastly maintained that the KFN was bound by its interpretation of 
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the KFN Treaties and that there was no duty to consult regarding decisions that may 

affect land beyond the KFN Treaty Lands” (at para. 149).  

Appropriate characterization of the KFN’s treaty rights 

[80] The judge’s finding that the consultation process offered to the KFN was 

adequate appears to be based substantially upon the view that the Provincial Crown 

“had a full and clear understanding of what the KFN Treaties meant as pertaining to 

the KFN Treaty Lands”. The consultation in which the Crown was prepared to 

engage in relation to the removal of the private lands from TFL 6 was particularly 

narrow, in light of the line of cases interpreting the Douglas Treaties, including this 

Court’s decisions in R. v. White (1964), 50 D.L.R. (2d) 613, [1964] B.C.J. No. 212; 

R. v. Bartleman (1984), 12 D.L.R. (4th) 73, 55 B.C.L.R. 78; and Saanichton Marina 

Ltd. v. Claxton (1989), 57 D.L.R. (4th) 161, 36 B.C.L.R. (2d) 79. The offer of limited 

consultation does not suggest that the Crown had a full and clear understanding of 

this Court’s judgment in Bartleman. In that case, the question was whether a 

Douglas Treaty gave the accused a right to hunt on unoccupied lands outside the 

treaty area, in an area said by the accused to be within the traditional territory of the 

Saanich people. At 94, Lambert J.A. said: 

In the present case, there are a number of possible interpretations of the 
agreement that was reached between the Hudson’s Bay Company and the 
Saanich people …. 

[81] He listed three interpretations, the third of which he held to be the correct 

interpretation: 

That the rights of the Indians to hunt and fish were to be confirmed with 
respect to the land being ceded to the Hudson’s Bay Company by the treaty, 
so long as it was unoccupied, but also were to be confirmed generally with 
respect to all the land where the Saanich tribe had traditionally hunted and 
fished, so long as that land was unoccupied. 

[82] That case was followed in Saanichton Marina where this Court held that the 

right to fish “as formerly” in a Douglas Treaty afforded to the Tsawout people an 

independent source of protection of their right to carry on their fisheries that was not 

limited to unoccupied lands and included the right to travel to and from the fishery. 
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Injunctive relief was granted to prevent development that would have a harmful 

impact on that right. 

[83] In Hupacasath, L. Smith J. thoroughly reviewed much of the jurisprudence in 

this area, including the manner in which administrative tribunals have grappled with 

the duty to consult First Nations. One of the decisions, TimberWest Forest Corp. v. 

British Columbia (Deputy Administrator, Pesticide Control Act), [2003] B.C.E.A. 

No. 31, was referred to with approval: 

[133] Before the Environmental Appeal Board, TimberWest argued that the 
PMP restrictions were based on irrelevant considerations, one of which was 
the Deputy Administrator’s consultation with the CFN. Based on the Court of 
Appeal decisions in Haida Nation, (2000), 99 B.C.L.R. (3d) 209, 2002 BCCA 
147, and Taku River, (2000), 98 B.C.L.R. (3d) 16, 2002 BCCA 59, the Panel 
acknowledged that the Deputy Administrator had a duty to consult and 
accommodate with aboriginals in the circumstances, and held that aboriginal 
rights and title are not subordinate to the rights of a fee simple owner.  

[134] The Panel also held that where the Crown performs a regulatory role, 
the infringement of an aboriginal right can occur whenever the Crown 
exercises its decision making powers, regardless of the tenure of lands 
affected, reasoning:  

… limiting aboriginal people to challenging only the original grant of 
fee simple, rather than any subsequent Crown authorized use of the 
private land, would be contrary to the purpose of section 35 of the 
Constitution Act, 1982 … (para. 203). 

[84] Even if the Crown did, in fact, have a full and clear understanding of what the 

KFN Treaties meant, in my view, it cannot discharge its constitutional duty by 

engaging in meaningful consultation while steadfastly denying claims worthy of 

consideration. Neither the Private Land Removal decision nor the Forest 

Stewardship Plan Approval Decision affected treaty rights alone and the exercise of 

treaty and Aboriginal rights might be adversely affected by measures limiting First 

Nations’ access to unoccupied private lands or interfering with fisheries.  

[85] Further, there was some evidence that recognition of the potential Aboriginal 

claim might have significantly improved the KFN’s ability to engage in meaningful 

consultation, in relation to both treaty and Aboriginal rights. The Crown’s view that 

the KFN could not assert Aboriginal rights resulted in the KFN being considered to 
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be ineligible for accommodation through the Forests and Range Opportunities 

Agreement. There was evidence of financial hardship that precluded the KFN from 

seeking independent advice. The misconception of their rights and claims, in my 

view, resulted in the KFN being offered inadequate consultation. 

The Cross Appeal: the Role of the Federal Crown 

[86] The KFN petitioned for an Order that included a direction that the Provincial 

Crown and the KFN “engage the Attorney General of Canada in such consultations 

regarding the Decisions as are ordered or directed by this Court, such engagement 

to be in accordance with this Court’s reasons for judgment and subject to this 

Court’s supervision”. The claim for that relief was dismissed. 

[87] The remedy sought by the KFN on the cross appeal in relation to the Federal 

Crown is a “declaration that the Province’s failure to engage Canada in 

accommodation about the decisions was a breach of the duty to consult.” (Factum 

para. 117). The KFN thereby seeks, by indirect means, to ensure the involvement of 

Canada in consultation and accommodation, an order for which it cannot obtain 

directly. Except in rare circumstances, which do not exist in the case at bar, an 

injunction cannot issue in the Superior Courts of a Province against the Crown in 

Right of Canada. As Ehrcke J. noted in Novopharm:  

[20] … by reason of s. 11 of the Crown Proceeding Act, [the Plaintiff] 
cannot obtain an injunction against the government and cannot obtain an 
injunction against an officer of the government if its effect would be equivalent 
to enjoining the government. There is a narrow exception recognized in the 
jurisprudence for injunctions in constitutional cases, but that has no 
application here, as the plaintiff does not allege any unconstitutional conduct 
on the part of the defendants. 

[88] In Te’Mexw Treaty Association, Davies J. accurately summarized the 

jurisprudence as follows: 

[8] … [To] obtain an injunction the plaintiffs must show that the 
government and/or a Minister is acting illegally. In this case they would have 
to show that the new procedure now implemented by the Province to market 
surplus Crown lands is unlawful. I do not believe that such a determination 
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should be made at this stage of the action. This is an issue which must be 
decided at trial when there can be a thorough investigation of all of the facts. 

[89] The KFN makes a strong appeal for the engagement of the Federal Crown in 

the process of accommodation. It argues that the Federal Crown has the primary 

constitutional responsibility to safeguard the KFN’s interest in land and that the 

Federal Crown has an obligation to protect s. 35 rights from “provincial 

encroachment”. It argues “Once the Crown was aware that the decisions involved 

the Reserved Lands [referring to the unsurveyed village sites and enclosed fields], 

Canada’s involvement was required in determining accommodations and fulfilling the 

duty of the Crown”. The KFN submits the lands at issue in the Decisions encompass 

“Reserved Lands” which are protected from conflicting provincial laws through the 

doctrine of paramountcy, s. 88 of the Indian Act and s. 109 of the Constitution Act. 

The conflict, the KFN says, is that the Decisions enable lands reserved by Treaty 

which remain subject to survey to be used by owners in fee simple and preclude the 

KFN’s use, enjoyment, benefit and laws from engaging on the same landscape. 

[90] It considers the Federal Crown’s involvement in the accommodation process 

to be necessary because the Federal Crown is the “exclusive intermediary between 

the Indian peoples in the province in the reserve creation process”, citing the 

decision of Slade J. of the Specific Claims Tribunal in Williams Lake Indian Band v. 

Canada, 2014 SCTC 3 at para. 264, where he said: 

Federal jurisdiction positioned the Crown, Canada, as the exclusive 
intermediary between the Indian peoples and the Province in the reserve 
creation process and constituted the Crown a fiduciary with defined, albeit 
limited, duties:  

Here, as in Ross River, the nature and importance of the appellant 
bands’ interest in these lands prior to 1938, and the Crown’s 
intervention as the exclusive intermediary to deal with others 
(including the province) on their behalf, imposed on the Crown a 
fiduciary duty to act with respect to the interest of the aboriginal 
peoples with loyalty, good faith, full disclosure appropriate to the 
subject matter and with “ordinary” diligence in what it reasonably 
regarded as the best interest of the beneficiaries. [Emphasis added; 
Wewaykum, supra at para. 97] 
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[91] The Provincial Crown argues there are three related and erroneous 

assumptions that form the basis of the KFN’s submissions on the necessity of the 

Federal Crown’s participation in consultations. 

[92] The first is an assumption that the village sites and enclosed fields referred to 

in the KFN Treaties are “Reserved Lands”. The Crown says that is incorrect. The 

sites have not been identified and the claim these specific lands have been reserved 

must be regarded as an unresolved claim. 

[93] Second, the Crown says the claim that the Federal Crown must be involved in 

consultation is founded upon the assumption that accommodation necessarily flows 

from the consultation process. The Provincial Crown says the Federal Crown does 

not have an obligation to engage in consultation in relation to the exercise of 

provincial powers, even where it may play some role in accommodation. The 

Provincial Crown says the courts have rightly resisted dictating a particular form 

consultation or accommodation should take: West Moberly First Nations v. British 

Columbia (Chief Inspector of Mines), 2011 BCCA 247, and Wii’litswx #2. 

[94] As Neilson J. noted in Wii’litswx #2 at para. 23:  

… [It] is not for the court to grant declaratory relief that dictates a particular 
form of accommodating aboriginal interests. In Musqueam Indian Band v. 
British Columbia (Minister of Sustainable Resource Management), 2005 
BCCA 128, 251 D.L.R. (4th) 717 at paras. 99-100 and 104-105, both Hall and 
Lowry J.J.A. observed that the courts ought not become involved in directing 
appropriate accommodation in treaty processes and negotiations between 
the Crown and First Nations. Instead, the parties should be left to engage in 
“the broadest consideration of appropriate arrangements”. Lowry J.A. at 
para. 105 stated: 

There is little in the decided cases from which assistance can be 
drawn with respect to the measure of interim accommodation that 
may be required in the circumstances that prevail in this case. Where, 
as here, no aboriginal title has been finally established, there may well 
be questions about whether and to what extent economic 
compensation or other forms of what might be said to be non-
reversible accommodation are necessary or appropriate. Given the 
disposition of the appeal, I consider these and other related questions 
that were not directly addressed in argument before us are now best 
left entirely to the parties unfettered by judicial commentary. 
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[95] Third, the Provincial Crown says the claim is founded upon the assumption 

that consultation and accommodation must involve a process whereby the Federal 

Crown, the Provincial Crown and the KFN negotiate and implement the terms of the 

treaty according to the KFN’s interpretation. To this the Provincial Crown says there 

is no legal basis for the proposition that the only consultation possible on decisions 

that may impact claimed treaty rights must involve the granting of those very same 

disputed rights. 

[96] The Federal Crown says what the KFN seeks, in effect, is an order in the 

nature of mandamus, and the British Columbia Supreme Court lacks jurisdiction. 

Exclusive jurisdiction for such an order has been granted to the Federal Court 

pursuant to the Federal Courts Act. It says the Provincial Crown has the duty and 

the authority to consult and, if appropriate, accommodate Aboriginal groups in 

relation to decisions within provincial authority. It says that in Haida, the Supreme 

Court of Canada addressed the constitutional duty of the Provincial Crown to 

engage in appropriate consultation with respect to the exercise of its powers in the 

following terms: 

[57] The Province of British Columbia argues that any duty to consult or 
accommodate rests solely with the federal government. I cannot accept this 
argument.  

[58] The Province’s argument rests on s. 109 of the Constitution Act, 1867, 
which provides that “[a]ll Lands, Mines, Minerals, and Royalties belonging to 
the several Provinces of Canada . . . at the Union . . . shall belong to the 
several Provinces.” The Province argues that this gives it exclusive right to 
the land at issue. This right, it argues, cannot be limited by the protection for 
Aboriginal rights found in s. 35 of the Constitution Act, 1982. To do so, it 
argues, would “undermine the balance of federalism” (Crown’s factum, at 
para. 96). 

[59] The answer to this argument is that the Provinces took their interest in 
land subject to “any Interest other than that of the Province in the same” 
(s. 109). The duty to consult and accommodate here at issue is grounded in 
the assertion of Crown sovereignty which pre-dated the Union. It follows that 
the Province took the lands subject to this duty. It cannot therefore claim that 
s. 35 deprives it of powers it would otherwise have enjoyed. As stated in St. 
Catherine’s Milling and Lumber Co. v. The Queen (1888), 14 App. Cas. 46 
(P.C.), lands in the Province are “available to [the Province] as a source of 
revenue whenever the estate of the Crown is disencumbered of the Indian 
title” (p. 59). The Crown’s argument on this point has been canvassed by this 
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Court in Delgamuukw, supra, at para. 175, where Lamer C.J. reiterated the 
conclusions in St. Catherine’s Milling, supra. There is therefore no foundation 
to the Province’s argument on this point. 

[97] That duty to consult extends to decisions within provincial jurisdiction that 

impact upon treaty rights. As the Court noted in Grassy Narrows First Nation v. 

Ontario (Natural Resources), 2014 SCC 48: 

[33] … [T]his Court has held that Crown obligations to First Nations such 
as the duty to consult are owed by both levels of government (Haida Nation v. 
British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511) 
and that a change in the level of government responsible for regulating 
hunting rights did not constitute a modification of a treaty (R. v. Horseman, 
[1990] 1 S.C.R. 901). Furthermore, in St. Catherine’s Milling and Lumber Co. 
v. The Queen (1888), 14 App. Cas. 46 (P.C.), Lord Watson concluded that 
Treaty 3 purported to be “from beginning to end a transaction between the 
Indians and the Crown”, not an agreement between the Government of 
Canada and the Ojibway people (p. 60). In the same vein,  

it is abundantly clear that the commissioners who represented Her 
Majesty, whilst they had full authority to accept a surrender to the 
Crown, had neither authority nor power to take away from Ontario the 
interest which had been assigned to that province by the Imperial 
Statute of 1867. [ibid.]  

[34] Similar views were expressed in Dominion of Canada v. Province of 
Ontario, [1910] A.C. 637 (P.C.), at p. 645, and Smith v. The Queen, [1983] 1 
S.C.R. 554, at pp. 562-65. 

[35] The promises made in Treaty 3 were promises of the Crown, not 
those of Canada. Both levels of government are responsible for fulfilling these 
promises when acting within the division of powers under the Constitution 
Act, 1867. Thus, when the lands covered by the treaty were determined to 
belong to the Province of Ontario, the Province became responsible for their 
governance with respect to matters falling under its jurisdiction by virtue of 
ss. 109, 92(5) and 92A of the Constitution Act, 1867, subject to the terms of 
the treaty. It follows that the Province is entitled to take up lands under the 
treaty for forestry purposes. 

[98] In response to the KFN argument that the doctrine of paramountcy requires 

federal involvement in consultation, the Federal Crown says there is no applicable 

federal legislation that would trigger the doctrine of paramountcy and there is no 

conflict or inconsistency between provincial and federal law, in the sense of 

impossibility of dual compliance or frustration of federal purpose: Tsilhqot’in Nation 

v. British Columbia, 2014 SCC 44 at para. 130. The Federal Crown says s. 88 of the 
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Indian Act and s. 109 of the Constitution Act are inapplicable in this appeal because 

the provisions at issue in this judicial review are laws of general application squarely 

within the legislative jurisdiction of the province. It says there is no precedent for 

ordering a party who has no part in a particular decision-making process to be 

involved in the consultation. 

[99] It is the constitutional duty of the Provincial Crown to consult with the KFN in 

relation to the Decisions under judicial review. The order sought would not compel 

the Federal Crown to participate in that consultation. It would require the Provincial 

Crown to engage in a specific form of consultation which the Province might not be 

able to bring about. The chambers judge, properly in my view, refused to make that 

order. Here, as in Wii’litswx #2, the parties should be left to engage in “the broadest 

consideration of appropriate arrangements”, without further direction from the Court. 

[100] I would dismiss the appeal from the refusal to make the declaration requiring 

the Province “to engage Canada in accommodation”. 

“The Honourable Mr. Justice Willcock” 

I agree: 

“The Honourable Madam Justice Kirkpatrick” 

I agree: 

“The Honourable Mr. Justice Groberman” 
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Introduction 

[1] The Kwakiutl First Nation (“KFN”) seeks judicial review of decisions by Her 

Majesty the Queen in Right of the Province of British Columbia, through its Ministry 

of Forests and Range (collectively the “Provincial Crown”) concerning lands and 

Crown tenures held by Western Forest Products Inc. (“Western”) in areas the KFN 

claim as their traditional territory.   

[2] The KFN alleges the Provincial Crown breached its duty to consult and 

accommodate the KFN regarding the Provincial Crown’s decisions (a) dated January 

31, 2007 permitting Western to remove over 14,000 hectares of private forest lands 

from Tree Farm Licence 6 (“TFL 6”) (“Land Removal Decision”); (b) dated May 22, 

2007 approving Western’s North Island Forest Stewardship Plan (“NIFSP”) (“NIFSP 

Approval Decision”); and (c) dated May 18, 2012 extending the NIFSP an additional 

five years (“NIFSP Extension Decision”) (collectively the “Decisions”). 

[3] The relief sought includes (i) a declaration that the Provincial Crown had a 

constitutional duty to consult the KFN in good faith and endeavour to make 

accommodations regarding its unextinguished Aboriginal claims as well as its rights 

provided for under certain treaties potentially affected by the Decisions; (ii) a 

declaration that the Provincial Crown breached its constitutional duty by denying to 

the KFN meaningful consultations in relation to the potential impacts of the 

Decisions on its constitutional rights; (iii) an order in the form of mandamus or 

alternatively a direction requiring the Provincial Crown to forthwith engage in 

consultations with the KFN to assess, determine and develop accommodation 

measures as well as interim economic accommodation in relation to potential 

impacts and/or infringements to the KFN’s constitutional rights resulting from the 

Decisions; (iv) a direction that the Provincial Crown and the KFN engage the 

Attorney General of Canada (“Federal Crown”) in such consultations as may be 

ordered or directed by the Court; and (v) an order quashing the Decisions or 

alternatively suspending them pending completion of the consultations ordered or 

directed by the Court subject to the Court’s supervision. 
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[4] The Provincial Crown acknowledges that it had a duty to consult in respect of 

the Decisions but opposes the petition on the grounds that (i) the relief sought is 

inappropriate for determination by way of judicial review and that to decide the 

issues raised, even on a prima facie basis, requires the benefit of a full trial of the 

historical issues with full document disclosure and cross-examination; and (ii) in any 

event the Provincial Crown’s duty to consult and accommodate was met.   

[5] In addition, the Provincial Crown and Federal Crown take the position that to 

the extent the KFN seeks a direction that the Provincial Crown and Federal Crown 

engage in consultation with it, the existing constitutional framework is such that no 

such remedy is available and would be an unwarranted intrusion on provincial 

jurisdiction as mandated by s. 92 of the Constitution Act, 1867. 

[6] Western supports the positions of the Provincial Crown and the Federal 

Crown.  It submits that the Provincial Crown satisfied its duty to consult and that the 

appropriate remedy if the duty was not satisfied is, at most, a direction or order that 

proper consultation take place. 

[7] The evidence in this hearing was tendered in the form of voluminous 

affidavits.  Much of it was hearsay.  There were several expert reports expressing 

contrary opinions.  The Provincial Crown objects to the admissibility of much of this 

evidence on the basis that it was not before the Provincial Crown’s representative 

when the Decisions were made and therefore do not form part of the “record”.  The 

Provincial Crown also objects to the admissibility of the expert evidence for various 

reasons that will be dealt with below.   

Background Facts 

[8] The KFN are indigenous aboriginal people who claim their ancestors 

occupied territory and surrounding waters on the northeast coast of Vancouver 

Island in and around the community now known as Port McNeill and extending north 

east past what is now called Port Hardy (“KFN Traditional Territory”).  The KFN 

claims that the KFN Traditional Territory was actively used by its ancestors for 
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hunting, fishing, gathering, harvesting, customs and traditions.  A map of the KFN 

Traditional Territory is attached as Schedule “A” to these Reasons for Judgment. 

[9] Western is a major integrated forest products company.  It is the largest 

Crown forest tenure holder in coastal British Columbia.  It holds both Crown forest 

tenures and fee simple title to private forest lands in the KFN Traditional Territory.  

Its private lands in the KFN Traditional Territory comprise approximately 14,139 

hectares.  Fee simple title to these lands was granted by the Provincial Crown in 

1889.  Western also holds TFLs 6, 37 and 39, portions of which include the forests 

of the southern and eastern areas of the KFN Traditional Territory.  Together, 

Western’s private lands and TFLs cover approximately one-half of the KFN 

Traditional Territory. 

[10] In the decades following the first recorded contact between the KFN’s 

ancestors and Europeans in 1786, the KFN became a significant participant in the 

fur trade.  In 1825, the Hudson’s Bay Company (“HBC”) began conducting regular 

trade with the KFN.  The evidence suggests that the KFN’s members were shrewd 

negotiators and traders. 

[11] In 1835, the HBC began pursuing a strategy of diversifying its economic 

activities in the area beyond the fur trade.  Coal reserves had been discovered in the 

KFN Traditional Territory and the HBC sought to obtain access to those reserves, 

primarily to fuel its steamer ships. 

[12] In 1849, the HBC formed the intent to purchase the coal lands “with a formal 

agreement” in order to avoid “future difficulty with [the KFN] arising from extravagant 

claims for compensation for the coal lands”.   

[13] In 1849, the HBC established Fort Rupert (near what is now Port Hardy) to 

secure access to the coal deposits. 

[14] In February 1851, virtually identical treaties were concluded between the HBC 

and each of the “Queackar Tribe” and the “Quakeolth Tribe” (“KFN Treaties”). Those 
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tribes subsequently consolidated into what is now the KFN.  The wording of the KFN 

Treaties is as follows: 

Know all men, that we the chiefs and people of the Tribe called 
[Quakeolths/Queackar] who have signed our names and made our marks to 
this deed on the eighth day of February, one thousand eight hundred and 
fifty-one, do consent to surrender, entirely and for ever, to James Douglas, 
the agent of the Hudson’s Bay Company in Vancouver Island, that is to say, 
for the Governor, Deputy Governor, and Committee of the same, the whole of 
the lands situated and lying between McNeill’s Harbour and Hardy Bay, 
inclusive of these ports, and extending two miles into the interior of the Island. 

The conditions of our understanding of this sale is this, that our village sites 
and enclosed fields are to be kept for our own use, for the use of our children, 
and for those who may follow after us and the land shall be properly surveyed 
hereafter.  It is understood, however, that the land itself, with these small 
exceptions, becomes the entire property of the white people for ever; it is also 
understood that we are at liberty to hunt over the unoccupied lands, and to 
carry on our fisheries as formerly.  

We have received, as payment, [Eighty-six pounds/sixty-four pounds] 
sterling. 

In token whereof, we have signed our names and made our marks, at Fort 
Rupert, Beaver Harbour, on the eighth of February, one thousand eight 
hundred and fifty-one.   

[15] I will refer to the land described in the KFN Treaties as the “KFN Treaty 

Lands”.  

[16] The text of the KFN Treaties is very similar to twelve other treaties negotiated 

at approximately the same time by Governor Douglas (the Chief Factor of the HBC 

and later Governor of the Colony of Vancouver Island) with other Indian Bands on 

Vancouver Island (collectively the “Douglas Treaties”) with the notable difference 

being that those other treaties do not contain language specifically limiting the 

boundaries of the surrendered land to land “extending two miles into the interior of 

the Island”.  Rather those other treaties contain boundary language that was much 

less certain.  An example is the language used in the North Saanich Indian Treaty of 

1852: 

the whole of the lands situate and lying as follows, viz:– commencing at 
Cowichan Head and following the coast of the Canal de Haro North-west 
nearly to Saanich Point, or Qua-na-sung; from then following the course of 
the Saanich Arm to the point where it terminates; and from thence by a 
straight line across country to said Cowkhan Head, the point of 
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commencement, so as to include all the country and lands, with the 
exceptions hereafter named, within those boundaries. 

[17]  In the opinion of Robert Galois, an Adjunct Professor in the Department of 

Geography at the University of British Columbia with expertise in the ethnohistory of 

Aboriginal people in British Columbia, despite the language used in the KFN 

Treaties, the significant communication barriers and differences between Aboriginal 

and European conceptions of real property were such that it is unlikely the KFN 

understood it was giving up ownership of its land.  Rather, the KFN’s understanding 

of the KFN Treaties was that the HBC would keep the KFN safe on its territory and 

village sites and would protect its way of life, in exchange for the HBC being allowed 

to operate a coal mine on the KFN Traditional Territory.  This understanding is 

consistent with the understandings of other First Nations that concluded treaties with 

Governor Douglas.   

[18] Shortly after the KFN Treaties, the HBC established a coal mine within the 

KFN Treaty Lands. 

[19] On April 13, 1867, the HBC re-conveyed the lands of Vancouver Island to 

Canada. 

[20] Shortly after the KFN Treaties were concluded, coal reserves were 

discovered at Nanaimo.  The HBC relocated its mining efforts to Nanaimo and for 

many years neglected the KFN Treaties.  In particular, the “village sites and 

enclosed fields” were never “properly surveyed”.  Indeed, no lands were reserved for 

the KFN until 1886, after the KFN’s population had been decimated by disease.  The 

KFN was allotted 260 acres, or approximately 0.2 acres per person (compared to an 

average of 33.02 acres per person for First Nations across B.C.). 

[21] In 1914, the KFN made a total of 24 different applications to the Federal 

Crown for additional lands to be reserved to it, particularly lands identified by it as 

old village sites.  Only one of those applications was accepted.  The others were 

rejected on the ground that the land in question had already been alienated to 

settlers.  To this day, the KFN continues to maintain that its rights under the KFN 
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Treaties to have traditional “village sites and enclosed fields” surveyed and reserved 

have not been fulfilled. 

[22] In 1986, KFN commenced an action to preserve Deer Island (an island within 

the KFN Traditional Territory) from logging.  Both the Provincial Crown and the 

Federal Crown were involved in that litigation.  The pleadings put in issue whether 

the “unoccupied territory” was surrendered by way of the KFN Treaties. 

[23] In 1997, the KFN filed a territorial claim in the treaty negotiation process 

administered by the B.C. Treaty Commission (“BCTC”), asserting unextinguished 

Aboriginal title and rights to the KFN Traditional Territory.  These negotiations have 

been suspended as a result of the Provincial Crown’s positions that it will not 

negotiate the implementation of the KFN Treaties and that the KFN is required to 

negotiate a new treaty if it wishes to realize those claimed rights. 

[24] In 1999, Western funded the position of a full-time forestry coordinator for the 

KFN to assist its members in gaining meaningful employment and training in 

forestry.  Also in 1999, Western transferred timber volume from TFL 6 to First 

Nations groups, including the KFN, with the objectives of providing forestry and 

economic opportunities to the Aboriginals and developing closer ties with the 

Aboriginal communities.  

[25] In 2000, Western supported the issuance of a single, non-replaceable Timber 

Sale License to three First Nations, including the KFN, as part of the TFL 6 First 

Nations Forestry Initiative, later referred to as Timber Sale License (“TSL”) A66259.  

Western provided technical and professional services to the KFN in relation to TSL 

A66259.  Also in 2000, Western worked with the KFN in respect of Western’s 2000-

2005 Forest Development Plan for TFL 6. 

[26] In 2001, the KFN commenced an action against both the Federal Crown and 

the Provincial Crown seeking relief for breaches to its right under the KFN Treaties 

to “carry on their fisheries as formerly” (the “Fisheries Action”).  The pleadings in the 
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Fisheries Action made it clear that the KFN were asserting Aboriginal rights and title 

to the entirety of the KFN Traditional Territory. 

[27] In 2001, Western offered to sponsor three candidates to obtain forestry 

training and work experience for members of First Nations (including a position for 

the North Vancouver Island Region) and invited the KFN to contact Western if it was 

interested in participating in the program. 

[28] In 2001, 2002 and 2005, Western organized a First Nations Forest 

Information Exchange Group, to give local First Nations, including the KFN, the 

opportunity to learn about forest management.   

[29] In 2003, Western worked with the KFN and obtained its approval of Western’s 

continuing road construction and timber harvesting within the KFN Treaty Lands.  

[30] On January 31, 2004, the Provincial Crown enacted the Forest and Range 

Practices Act, S.B.C. 2002, c. 69 (“FRPA”) as a component of its shift away from the 

planning-based Forest Practices Code (the “Code”) to a more results-based 

management regime where the responsibility to deliver results rests with the 

licensee.  Forest Development Plans (“FDP”) under the Code were replaced with 

Forest Stewardship Plans (“FSP”) under the FRPA.  One of the differences between 

the old FDPs and the new FSP is that the FSP do not require as much detail 

regarding proposed cutblocks, road locations or logging volumes. 

[31] The KFN was accustomed to working within the Code.   

[32] By letter dated October 28, 2004, the Provincial Crown provided the KFN with 

information about the new FRPA and FSP and provided an outline of how the 

consultation process with First Nations would be undertaken.  The letter also set out 

the Provincial Crown’s Cultural Heritage Objective which included the objective of 

conserving or, if necessary, protecting “cultural heritage resources that are ... the 

focus of a traditional use by an aboriginal people that is of continuing importance to 

that people”.  It also set out the objective of “developing results and or strategies to 
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address this objective, licensees will be seeking information from First Nations 

regarding cultural heritage resources and aboriginal interests”. 

[33] No inquiry for further information was made by the KFN despite an invitation 

to that effect in that letter. 

[34] On December 6, 2004, a First Nations Workshop on FSP was attended by a 

number of First Nations people.  The KFN was invited but did not attend. 

[35] By letter dated August 30, 2005 from the Provincial Crown, the KFN received 

notice of Western’s application to remove its private lands from TFL 6.   

[36] By letter dated August 31, 2005 Western wrote to the KFN regarding the 

proposed removal of its private lands from TFL 6 and advised: 

[Western] plans to manage the majority of these private lands as ‘Managed 
Forest’ under the Private Managed Forest Land Act if we continue to own 
them.  We will be evaluating if there is better value to [Western] to sell the 
land in whole or in part.  The decision to continue to hold or to sell all or 
portions of these lands will be made based on whether there is greater value 
to the company in paying down our debt and increasing the availability of 
operating capital, or in continuing to manage the land ourselves. 

[Emphasis added.] 

[37] In this letter, Western offered to meet with the KFN to answer questions and 

provide further information.  It also requested information from the KFN regarding 

any interests that the KFN believed should be taken into consideration during the 

application process. 

[38] Western’s Information Package dated July 8, 2005 regarding its removal 

application was submitted to the Provincial Crown but was not provided to the KFN 

prior to the Land Removal Decision. 

[39] By letter dated September 13, 2005, Western again requested of the KFN any 

details of the KFN’s interests that should be discussed with the Provincial Crown and 

that it was available to meet with the KFN. 
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[40] By letter dated November 10, 2005, the KFN wrote to the Provincial Crown 

regarding the proposed removal of Western’s private lands from TFL 6, once again 

asserting Aboriginal title and rights to the land and making it clear that it opposed 

any alteration of the boundaries of TFL 6 without consultation with and 

accommodation of the KFN.  The KFN requested that the Provincial Crown pay for 

sufficient resources to allow it to appropriately engage in the process.  The letter 

concluded: “if you are willing, and can assist us in our need for resources to engage, 

we will show you a real commitment to address our concerns and seek meaningful 

accommodation”. 

[41] Initially, the Provincial Crown made no offer to consult regarding this 

application.  Its position changed after the release, on December 6, 2005, of the 

Reasons for Judgment in Hupacasath First Nations v. B.C. (Minister of Forests), 

2005 BCSC 1712, which held that removal of private lands from a TFL triggers a 

duty to consult and, where appropriate, accommodate First Nations. 

[42] On February 20, 2006, the Provincial Crown responded to the KFN’s 

November 10, 2005 letter, stating “the province is committed to fulfilling its legal 

obligation to consult with First Nations” and advising that “staff will also consult with 

you regarding the impact [the removal of Western’s private lands] may have on your 

treaty rights with an emphasis on a deeper level of consultation in respect of the 

Crown land portion of TFL 6”.   

[43] The KFN did not receive the February 20, 2006 letter until May 3, 2006.  It 

replied by letter dated May 9, 2006 agreeing to a meeting to discuss Western’s 

application to remove private lands from TFL 6.  Once again, the KFN advised the 

Provincial Crown that it lacked the necessary resources and expertise to properly 

participate in the consultation process and requested funding to enable it to do so. 

[44] On May 16, 2006, Western wrote to the KFN advising that Western had 

begun the process of obtaining approval for the NIFSP, which covers all of 

Western’s licenses on Northern Vancouver Island, including TFLs 6, 37 and 39.  

Western proposed a meeting with the KFN to discuss an overview of the process.  
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That same day, Western wrote another letter to the KFN acknowledging the KFN’s 

request for financial assistance for the purpose of reviewing the NIFSP and 

attending review meetings with Western.  Western proposed a meeting with the KFN 

to discuss its concerns.  Western also proposed a meeting between the KFN and 

one of Western’s registered professional foresters. 

[45] The KFN responded on May 23, 2006, advising that it was “not in a position to 

adequately respond at this time as we require further time and resources to respond 

in a proper manner.”  The KFN advised that before agreeing to meet, Western would 

have to agree in writing to pay for the KFN to retain professional advice from a 

registered professional forester and legal counsel.  The KFN would also require that 

Western fund the attendance of the Chief and Council members to attend the 

meeting.  

[46] By letter dated May 31, 2006, the Provincial Crown responded to the KFN’s 

May 3, 2006 letter, advising that the consultations would be restricted to how the 

removal of the private lands from TFL 6 “may impact KFN’s treaty rights; in 

particular, those treaty rights that are exercised on the Crown land area of TFL 6”.  

The letter made clear that any discussions regarding how the KFN’s treaty rights 

could be exercised on the private lands themselves would have to be addressed 

with Western directly.  Despite knowledge on the part of the Provincial Crown that its 

February 20, 2006 letter initiating the consultation process had not been received by 

the KFN until May 3, 2006, the letter went on to say that a decision on removal of the 

private lands from TFL 6 was anticipated “within the next few weeks”.  The letter 

reiterated that the Provincial Crown was not in a position to provide financial 

assistance to the KFN. 

[47] By letter dated July 10, 2006, Western responded to the KFN’s May 23, 2006 

letter advising that, while Western was unable to provide financial assistance to 

cover the cost of professional advice and meeting attendance, Western would bring 

the issue to the attention of the Provincial Crown.  Western also advised that it would 

like to continue to engage with the KFN on this issue.  
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[48] The KFN received formal notice of Western’s NIFSP by letter from Western 

dated August 18, 2006, which it received on August 22, 2006.  The letter advised 

that the NIFSP was available via an internet link.  The letter invited the KFN to 

provide information about specific cultural heritage resources and traditional use 

areas, their approximate location and their continued importance to the KFN and 

indicated that such information would inform the strategy in the FSP for conserving 

or protecting the KFN’s cultural heritage resources.  The letter went on to provide as 

follows: 

The FSP will be available for review and comment for 60 days as per section 
20 of the Forest Planning and Practices Regulation...  

…. 
If you have site specific interests or concerns that you wish to share with us, 
or any comments on the proposed strategy, or would like to work with us on 
reviewing the proposed FSP strategy, we would like to discuss this with you 
as soon as possible, so that we might incorporate the information into our 
FSP and practices...  

Feel free to contact me at [telephone and email provided] if you have any 
questions, or would like to arrange a meeting. I will contact you soon to see if 
you are available to meet with WFP and Ministry of Forests, to review the 
FSP and its cultural heritage resources strategy before October 16, 2006… 

[49] The KFN attempted to download and print the NIFSP.  It could only download 

the text due to the size of the document.  It could not access the maps and other 

information.  The NIFSP is voluminous, complex and virtually incomprehensible to 

the lay person.  The maps were in a scale that made it difficult to discern the 

relationship between the Forest Development Units and the lands and resources 

subject to KFN’s asserted rights and treaty rights.   

[50] The KFN did not have anyone with the training or skills necessary to 

meaningfully assess, understand or critique the NIFSP and its potential impact on 

the KFN’s asserted rights and treaty rights. 

[51] By letter dated August 30, 2006, the KFN advised the Provincial Crown of its 

concerns regarding how Western’s forestry activities would affect its claims to title 

and treaty rights and interests.  The letter reminded the Provincial Crown that the 

“details and nature of our Douglas Treaty interests are ... currently the subject of 
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litigation” and reiterated its request for funding to enable it to meaningfully participate 

in consultations regarding the NIFSP. 

[52] Commencing in 2003, the Provincial Crown had a policy known as the “Forest 

and Range Initiative” pursuant to which it committed to negotiate agreements with 

First Nations to provide economic accommodation in circumstances where the First 

Nations group had a bona fide claim of unresolved Aboriginal rights and title and 

there was a likelihood of active forestry in the claimed territory.  These agreements, 

known initially as Forest and Range Agreements and later as “Forest and Range 

Opportunities Agreements” (“FRAs” and “FROs”), provided accommodation to First 

Nations in the form of annual payments and forest tenure opportunities.  In part, this 

support was aimed at helping First Nations fund their claims.  The Provincial Crown 

refused to enter into negotiations with the KFN regarding such economic 

accommodation because it was a party to the KFN Treaties and accordingly, in its 

view, there were no unresolved rights left to be established. 

[53] By letter dated September 15, 2006, the Provincial Crown again wrote to the 

KFN regarding the removal of Western’s private lands from TFL 6, advising that the 

“time has come for ministry staff to make a recommendation to the Minister based 

on feedback from the consultation that have occurred over the past thirteen months” 

and that the deadline for those recommendations was September 30, 2006.  In fact, 

consultation with the KFN over this issue had only begun four and a half months 

earlier on May 3, 2006 when the KFN received the letter from the Provincial Crown 

dated February 20, 2006.   

[54] The September 15, 2006 letter continued, stating that “[t]here are a number of 

considerations that have [been] identified through the consultations that may clarify 

the potential implications of the proposed deletion” including: 

3. Access to roads on private land - [Western] have offered to provide keys to 
[KFN] for any gates that may be in place as long as the lands remain 
unoccupied and available for exercise of hunting and gathering rights as long 
as the keys are returned after the use.  [Western] does not give out keys 
permanently. 
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[55] The letter went on to advise that senior staff of the Provincial Crown were 

prepared to meet with the KFN but that its request for funding to obtain technical or 

legal advice was rejected. 

[56] The KFN responded by letter to the Provincial Crown dated September 27, 

2006.  The KFN particularized its “grave concerns” regarding the potential effect of 

the proposed land removal and NIFSP Decisions on the KFN’s asserted aboriginal 

rights and interests and again requested the necessary resources to carry out a 

meaningful assessment as well as sufficient time in which to do so.  The letter 

stated: 

…We can initially advise you that we have aboriginal title and rights 
assertions over our territories and also have proven and accepted Douglas 
Treaty interests.  These areas are very sensitive to us and may contain, 
among other things, historic village sites.  These areas may very likely have 
been, and continue to be used for hunting, trapping, food and plant gathering, 
sacred and burial purposes.   

The details and nature of our Douglas Treaty interests are, in part, currently 
the subject of litigation. ….Moreover, these lands also contain evidence of our 
interests such as culturally and spiritually sensitive areas, which should be 
protected while we obtain proper recognition of, through litigation, negotiation 
or both, our interests in the Douglas Treaty area.  We say we own these 
lands outright. 

… 

…Unfortunately, we are not in a position at this time to independently assess 
the impact, since we simply lack the capacity to do so. To expect that we 
would have the technical capacity to make an appropriate response to the 
questions raised in your correspondence and by studying your FSPs within 
the short timeframe proposed, and without adequate resources, is unfair, 
unreasonable and disrespectful to us, whose life and livelihood are so closely 
tied to our land and the surrounding forest environment.  

No specifics or details of the areas over which the KFN claimed traditional hunting, 

trapping, food and plant gathering activities were provided. 

[57] Despite the lack of funding from the Provincial Crown, the KFN initiated, 

hosted and paid for two meetings with the Provincial Crown and Western on 

October 4 and 18, 2006 to discuss the proposed removal of Western’s private lands 

from TFL 6 and the NIFSP.  The KFN advised at the meeting that it was not 

reasonable for the Provincial Crown to expect the KFN to fully respond to these 
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issues without access to necessary expertise, the funding for which had been denied 

them.  The KFN also raised a number of concerns regarding the potential impact the 

Decisions would have on the claimed lands. 

[58] The Provincial Crown offered to have Ministry of Forests’ staff review the 

information with the KFN and suggested that the KFN apply for funding from the 

New Relationship Trust Fund, which was then only in the process of being set up 

and had no funds.  Western also offered to have its staff review the information with 

the KFN and proposed partial funding of a “forestry referral coordinator” - a person 

Western would first have to agree to and who would be obliged to both the KFN and 

Western.   

[59] The KFN declined both offers, insisting that it required objective, independent 

advice.  It took the position that consultation could not occur in the absence of 

funding.  In the words of Verna Chartrand, Chief Councillor of the KFN: 

We did not wish to rely on MOF staff to interpret, organize and prioritize MOF 
referrals to KFN, and did not view this suggestion as a reasonable response 
to our concerns that MOF was denying KFN access to capacity support, 
through an FRA, that was available to other First Nations throughout BC.  Our 
Council needs to be able to rely on staff and consultants that are acting in our 
best interests, and without conflicting loyalties to other parties such as the 
Province.  We would not have been comfortable relying on advice from a 
MOF staff person to determine how we responded to proposed MOF 
decisions and actions.  Relying on MOF staff for our review and assessment 
of referrals would also make us more dependent on the government, and 
would do nothing to build and support our internal capacity to engage in 
consultations on behalf of our community. 

Pointing out potential funding sources and assisting with writing grant 
applications would have done nothing to address the fact that we were facing 
two important decisions – the Private Land Removal and FSP Approval 
decisions – that needed to be addressed in an immediate timeframe.  As well, 
we did not think that pointing us towards grant writing proposals was a 
reasonable response to our concern that we were being denied access to 
accommodation payments and forestry tenures available to First Nations 
throughout BC.  We did not want to work with MOF to write grant 
applications, and hope that they succeed at some point in the future; we 
wanted fair access to the Province’s existing program for accommodating 
First Nations affected by Provincially authorized forestry. 
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[60] Throughout the meetings, the KFN steadfastly maintained that the Provincial 

Crown was not entitled to proceed without proper consultation with the KFN 

regarding its rights and interests over the KFN Traditional Territory.  It distributed a 

document entitled “Lands and Resource Policy”, Appendix A of which provided that: 

The Kwakiutl have never ceded, surrendered, or in any way relinquished 
aboriginal title and rights to its territory, and continues to hold aboriginal title, 
and to exercise and assert its aboriginal rights and interests therein. [….]  The 
Kwakiutl are also a signatory to one of the Douglas Treaties.  This Douglas 
Treaty only applies to a portion of Kwakiutl traditional territory where there are 
proven and accepted Douglas Treaty interests.  These areas are very 
sensitive to us and may contain, among other things, historic village sites.  
These areas were, and continue to be used, for hunting, trapping, food and 
plant gathering, as well as sacred and burial purposes. In short, the Kwakiutl 
own this area.  

...the Kwakiutl maintain that they hold Aboriginal title in and over their treaty 
lands. Kwakiutl consent and compensation are required where the Crown 
wishes to use or acquire any type of interests.  

[61] Mike McDonald, legal counsel for the KFN was in attendance at the meeting.  

He advised that the KFN would need six to ten weeks to gather and analyze the 

information it needed to meaningfully respond to the issues being raised by the 

Decisions.  However, no response was received from the KFN. 

[62] By letter dated November 7, 2006 (received by the KFN on December 22, 

2006), the Provincial Crown provided the KFN with its views on the various issues 

that had been discussed during the October meetings.  The letter stated, in part: 

During our meeting, a number of points were raised that warranted further 
clarification.  Specifically, questions were raised regarding the implications of 
the private land withdrawal from the TFL for your Douglas Treaty rights, for 
alleged village sites, for consultation by WFP for future operations, for the 
matter of access for Kwakiutl members onto the private lands for hunting and 
fishing as before and for the allowable annual cut (AAC) for the TFL.  
Additionally, I understood you to ask for a clarification of the Private Forest 
Managed Land Act and Regulation as they apply to private managed forest.  
Finally, you requested funding to engage in the consultation process, 
including support for research into your specific concerns relative to the 
alleged village sites and the Douglas Treaty rights in the area.  You also 
made a request for additional time to conduct that research. 

I will address these points in order: 

1. The Douglas Treaty of 1855 (sic) preceded the Crown Grants by at 
least 44 years.  I have reviewed the Crown grants that were issued in or after 
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1889.  Based on that review, I have determined that there was no reference 
to the Douglas Treaty nor was there any restriction on usage of the lands 
contained on the Crown Grants.  I have provided Mike McDonald with a copy 
of the Crown Grant information for his attention.  The TFL was established 
over 60 years after the Crown Grants.  Removal of the private lands from the 
TRL will not alter the original relationship between the Douglas Treaty and 
the Crown granted lands. 

2. Regarding the question of the alleged village sites that were 
apparently not surveyed, I can advise that if there are archaeological sites on 
the private land, they are addressed under the Heritage Conservation Act.  
Any alteration of an archaeological site must be done under permit pursuant 
to the Heritage Conservation Act.  This legislation applies whether the site is 
within Crown or private land and regardless of whether the private land is 
within or outside of a TFL.  Additionally, while the alleged village sites may 
provide the basis for a specific claim, that outcome is not impacted by the 
status of the private land relative to the TFL. 

3. The law is unclear as to whether and to what extent there is a legal 
requirement for the Crown to consult with the Kwakiutl on private lands that 
are not subject to an agreement under the Forest Act.  Should the Minister 
decide to remove the WFP lands from TFL 6 there likely would no longer be 
an impetus for the Crown to consult on forestry operations on those lands. 

4. Access onto the private land for the Kwakiutl for the purposes of 
hunting and fishing is not tied to the TFL.  As long as the land is unoccupied 
(as defined in case law), Kwakiutl will have the same degree of access 
should the private lands be removed from the TFL as they enjoy today. 

… 
7. As I have indicated to you previously, the Ministry of Forests and 
Range are not able to assist you by funding your participation in the 
consultation process and the research you wish to conduct.  What we have 
been able to do, however, is to conduct part of that research into the Crown 
Grants associated with the proposed private land removal from TFL 6 and to 
share the resultant information with you.  That is contained in the information 
supplied to Mike McDonald. 

... 
Ministry staff will be making a recommendation to the Minister regarding the 
removal of the private lands from Western’s TFL in the near future.  In making 
a decision, the Minister will consider the feedback received from the 
consultations that have occurred over the past fourteen months.  Ministry 
staff will notify you of the outcome of that decision. 

[63] No further meetings or consultations with the KFN took place regarding the 

Decisions although, on December 8, 2006, the Provincial Crown did host a 

workshop attended by the KFN during which the Provincial Crown provided details 

on the areas of assistance it was willing to provide to the KFN (along with other First 

20
13

 B
C

S
C

 1
06

8 
(C

an
LI

I)



Chartrand v. The District Manager Page 18 

 

Nations) regarding information sharing and understanding MOFR consultations on 

Cutting Permits and Road Permits.  The Provincial Crown also offered to make 

available to the KFN Ministry of Forests’ staff to assist in preparing funding 

applications and exploring funding options. 

[64] On January 31, 2007, the Provincial Crown made the Land Removal 

Decision.  It contained several conditions, including: 

First Nations Access: WFP agrees to provide keys to gates on the 
applicable private land to a First Nation to allow a First Nation access to 
Crown lands for hunting, fishing, and cultural purposes, so long as they agree 
to return the keys after use and unless there are reasonable needs to restrict 
access such as the roads are being incompatibly used by other parties, public 
safety, active forest operations, fire hazard or water quality issues. 

This condition provides that the KFN would continue to have the ability to cross the 

private lands for the purpose of accessing Crown Land but says nothing about 

continued access to the private lands.  This condition varies markedly from the 

version set out in the Provincial Crown’s letter dated September 15, 2006.  It was not 

previously disclosed to or discussed with the KFN. 

[65] On February 5, 2007, almost immediately after receipt of the Land Removal 

Decision, the KFN wrote to the Ministry of Forests objecting to the decision and 

advising that it infringed the KFN’s treaty rights and asserted Aboriginal rights and 

title extending to the KFN Traditional Territory as a whole. 

[66] On March 12, 2007 and again on March 29, 2007, the Provincial Crown 

asked the KFN whether it would like further discussion of the NIFSP and the issues 

that had been discussed at the October 2006 meetings.   

[67] On March 12 and 13, 2007, Western wrote to the KFN attaching the 

information from their last meeting regarding the NIFSP, offered to review the FSP 

with the KFN and provided responses to the KFN’s concerns expressed to date, 

including the following: 

 under the NIFSP, Western would commit to refer all cutblocks to the KFN 
before Cutting Permits were issued by the Provincial Crown.  Western 
was also willing to work out an information sharing protocol for this 
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process with the intent of giving the KFN as early an opportunity for 
involvement in the process as possible;   

 under the NIFSP, Western would refer cutblocks and roads within the 
asserted KFN Treaty Lands to the KFN  before permits were issued by 
the Provincial Crown, as above;  

 Western was open to the idea that the KFN could sign on to Western’s 
NIFSP for the purposes of logging under the TSL the KFN held in 
collaboration with two other First Nations;  

 Western was open to funding a forestry coordinator position, with some 
start up allowances; and  

 in terms of technical advice requested, Western’s foresters were available 
to review plans.  

[68] By letter dated March 20, 2007, the Provincial Crown advised the KFN that a 

revised NIFSP had been received from Western and that the KFN was welcome to 

apply for funding through the New Relationship Trust Fund which at that time still did 

not have any funds to advance. 

[69] On March 28, 2007, Western wrote to the KFN requesting an indication of the 

KFN’s positions or concerns regarding approval of the NIFSP. 

[70] On April 16, 2007, the Provincial Crown met with the KFN to discuss the 

NIFSP.  Notes taken at the meeting suggest that a major concern of the KFN was 

compensation and obtaining revenue from the forest resource.   On that same day, 

the Provincial Crown again wrote to the KFN stating: 

...I strongly encourage you to utilize my staff to assist you in your review of 
the FSP, especially in regard to the [Cultural Heritage Strategy].  I also 
encourage you to meet with [Western] staff to gain their professional 
interpretation of their Plan. 

[71] The KFN responded by letter dated April 26, 2007, reiterating its lack of ability 

to assess the impacts of the NIFSP on the KFN Traditional Territory and that no 

meaningful consultation had yet taken place.  Regarding funding, the KFN wrote: 

We have been refused any funding from the [Provincial Crown] for our 
consultation efforts and instead received a response from [Provincial Crown] 
advising us that we are welcome to apply for funding through the New 
Relationship Trust Fund.  [The Provincial Crown] is well aware that no 
funding criteria have been established by the New Relationship Trust Fund as 
yet, and consequently these funds have not been accessible by us to enable 
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us to engage in any meaningful consultation and accommodation with 
respect to the FSP.  Any decision with respect to this FSP should at the very 
least be postponed until such time as we are able to directly access funds 
through the New Relationship Trust Fund to engage in a process of good 
faith consultation and accommodation. [Emphasis in original.] 

[72] In late April 2007, Western again offered to meet with the KFN to discuss the 

NIFSP.  It suggested the possibility of including the KFN’s TSL on Western’s 

transitional NIFSP, which would enable the KFN to apply for cutting permits and 

road permits for its TSL, as well as the possibility of re-opening Western’s offer to 

partially fund a forestry coordinator position.  

[73] By letter dated May 4, 2007, the Provincial Crown responded to the KFN’s 

April 26, 2007 letter, advising that a decision regarding the NIFSP was about to be 

made and that, in making the decision, the Provincial Crown would “consider [KFN] 

treaty rights and how these treaty rights may be impacted by [the] proposed 

decision”  and that the Provincial Crown “will consider all information submitted by 

KFN and ... will weigh that information in regards to the potential for this proposed 

forest management decision to impact on the treaty rights of the KFN”. 

[74] On May 22, 2007, the Provincial Crown made the NIFSP Decision. 

[75] By letters dated June 8 and 28, 2007, counsel for the KFN wrote to the 

Provincial Crown, stating, inter alia: 

The effect of the actions taken by the Province in approving the removal of 
the private lands and the FSP, is to implement a wholesale change to the 
Province’s regulation and control of the forest lands within Kwakiutl Territory 
and Douglas Treaty lands, which in turn entails a radical alteration of the 
Crown’s ability to meet its constitutional duties to Kwakiutl.  Such change, if it 
is to occur at all, must be preceded by what the Court in Haida described as 
“deep consultation” entailing, at a minimum, a structured, agreed process for 
dialogue supported by sufficient funding to enable Kwakiutl to meaningfully 
participate in the process.  The process followed by the Province fails to meet 
that high standard.  Kwakiutl repeatedly advised Ministry staff that they 
lacked the resources to engage in consultation, and required a structured 
process, supported by funding, to address the significant issues raised by 
both decisions.  Despite these requests, the Province refused to provide any 
resources to enable Kwakiutl to meaningfully evaluate the implications of the 
proposed decisions, and proceeded on a unilateral agenda and timeline. 
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The regrettable outcome of this flawed process is the implementation of 
significant decisions which directly affect Kwakiutl’s constitutional rights, 
without meaningful consultation, and without any accommodation of 
Kwakiutl’s constitutional rights.  As previously stated, in the spirit of the New 
Relationship, Kwakiutl remain open to a meaningful negotiation of these 
issues.  However, they will not sit silent while the Province unilaterally alters 
the fundamental terms on which the lands and resources of their Territory 
and Douglas Treaty lands will be managed, and will compel the Province 
through Court order to meet the honour of the Crown, if a negotiated outcome 
is not feasible. 

[76] The Provincial Crown responded by letter dated June 29, 2007 maintaining 

that it had met its consultation obligations, stating: 

First, I do not agree with the legal assertions you are making on behalf of 
your client with regard to your interpretation of the Douglas treaties.  It is my 
understanding that with the possible exception of the areas that were 
reserved in accordance with the terms of these treaties, your clients do not 
have extant claims to aboriginal title or rights.  In accordance with that 
understanding, the Ministry consults with Douglas Treaty First Nations on the 
basis of the terms of the treaties and therefore in respect of the possible 
impacts of any Ministry decisions and actions on the right to hunt over the 
unoccupied lands and carry on fisheries as formerly. 

[77] On October 7, 2007, the KFN was informed by the Provincial Crown that, as a 

result of the Land Removal Decision, the Provincial Crown no longer had the power 

to designate Old Growth Management Areas on that land.  It appears, however, that 

there are now more Old Growth Management Areas designated within the KFN 

Traditional Territory than there were in 2007 at the time the Decisions were made. 

[78] This Petition was filed by the KFN on April 11, 2008.  The KFN was unable to 

prosecute this litigation in a timely way due to severe financial challenges.  Funding 

to pursue it was not approved until January 2011. 

[79] Since November 2008, Western has sold 24 parcels of the private land, 

totalling 878.4 hectares, to third parties.  The KFN does not seek any relief in 

respect of those lands. 

[80] On December 16, 2009, the KFN became a party to an agreement with the 

Provincial Crown, entitled the “Nanwakolas Agreement”, pursuant to which a 

framework for consultation on provincial forestry matters was laid out.  The parties 
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agreed that consultation would proceed in accordance with the model set out in the 

Nanwakolas Agreement.  It established a referrals office to assist member First 

Nations in performing research and developing responses to proposed decisions by 

the Provincial Crown affecting Aboriginal rights.  The Provincial Crown currently 

provides funding of $685,000 per year to support the implementation of that 

agreement. 

[81] On February 20, 2012, KFN received notice of Western’s application to 

extend the NIFSP for another five years.  The notice was in accordance with the 

referral and consultation protocols set out in the Nanwakolas Agreement.  The 

Nanwakolas Referrals Office offered the KFN assistance relating to its response to 

the notice.  The KFN declined that offer. 

[82] Instead, the KFN responded to the Provincial Crown by letter dated March 6, 

2012, stating inter alia: 

The [KFN] received the above application regarding Western Forest Products 
application for the 5 year extension of the WFP North Vancouver Island 
Forest Stewardship Plan. This application is located within Kwakiutl 
Traditional Territory and will directly affect the lands and resources upon 
which our people rely for the exercise of our Aboriginal title and rights.  

 

To date the Province has failed to recognize and accommodate the Kwakiutl 
First Nation’s Aboriginal title and rights, as required by law.  In this absence 
of meaningful accommodation we must oppose all forest development in our 
Territory that will further alienate and burden the forest lands and resources 
to which we hold title. 

As you may be aware, we have litigation currently before the BC Supreme 
Court where we are seeking, among other things, a Court order requiring the 
Province to consult with and accommodate our Aboriginal title and rights and 
Treaty rights.  Until that occurs, whether through Court order or negotiations, 
we oppose any further alienation of our lands, trees and resources, including 
these activities you are proposing to undertake in our territory. 

[83] At para. 7 of her Affidavit No. 3, Coreen Child, Chief Councillor of the KFN 

from 2009 to 2011, explained the KFN’s position in further detail.  She deposed: 

KFN’s concerns regarding the [Western] North Island FSP are not technical in 
nature, and are accordingly not the kind of issues that the Referrals Office is 
intended to address.  First...an FSP does not provide any information or 

20
13

 B
C

S
C

 1
06

8 
(C

an
LI

I)



Chartrand v. The District Manager Page 23 

 

details on specific forestry activities.  It is therefore not possible to provide 
“site-specific information” concerning FSP impacts...nor is it feasible to do a 
technical impact assessment of an FSP.  More importantly, KFN’s objections 
and concerns about the North Island FSP extension are not technical in 
nature.  As set out in the materials files in this case, and reiterated in our 
March 6, letter ....one of KFN’s fundamental concerns is the Province’s 
continuing denial of any obligation to consult with, and accommodate, the 
KFN in relation to our Aboriginal title and rights, as required by law.  This is 
not a technical issue, but rather a fundamental disagreement concerning the 
definition of the rights about which the Province must consult and 
accommodate.  The Nanwakolas Referrals Office is not designed or intended 
to assist with such issues. 

[84] On the basis of the KFN’s March 6, 2012 letter, the Provincial Crown 

concluded that its consultation obligation had been fulfilled.  On May 18, 2012, the 

Provincial Crown exercised its discretionary authority and granted Western’s five 

year extension application. 

[85] Western has relied on the Decisions in organizing and planning its operations.  

Those operations have resulted in significant contributions to the northern 

Vancouver Island economy and communities. 

The Douglas Treaties 

[86] Before addressing the issues raised in the petition, it is important to consider 

the larger dispute that forms the backdrop.  The KFN has asserted that it enjoys 

rights and title to the KFN Traditional Territory as a whole, whereas the Provincial 

Crown takes the position that the KFN’s rights are limited to those set out in the KFN 

Treaties.  Although this issue is not presently before me, its consideration is 

necessary as part of the analysis of whether there was adequate consultation in 

respect of the Decisions.     

[87] The historical context and interpretation of the Douglas Treaties have been 

the subject of substantial judicial analysis and comment in several significant 

appellate decisions: R. v. White and Bob, (1964), 50 D.L.R. (2d) 613 (B.C.C.A.) 

(affirmed (1965, 52 D.L.R. (d) 481 (S.C.C.)); R. v. Bartleman (1984), 12 D.L.R. (4th) 

73 (B.C.C.A.); Saanichton Marina Ltd. v. Tsawout Indian Band (1989), 57 D.L.R. 

(4th) 161 (B.C.C.A.); and R. v. Morris, 2006 SCC 59. 
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[88] These decisions reveal that: 

a) Treaty negotiations between the HBC and Aboriginal peoples on 
Vancouver Island were conducted orally, with the written text added 
afterwards to the “signed” blank piece of paper; 

b) a clerk of the HBC inserted a plus-sign on the paper to represent the mark 
of the Aboriginal signatories; 

c) the negotiations were conducted through an interpreter as the Aboriginal 
peoples did not write or speak the English language; and 

d) the Crown did not intend to disturb the Aboriginal peoples in their 
traditional hunting, fishing and harvesting practices. 

[89] In R. v. White and Bob, Mr. Justice Davey considered the policy behind the 

formation of the Douglas Treaties at page 617: 

In the Charter granting Vancouver Island to the Hudson’s Bay Co., it was 
charged with the settlement and colonization of that Island.  That was clearly 
part of the Imperial policy to head off American settlement of and claims to 
the territory.  In that sense the Hudson’s Bay Co. was an instrument of 
Imperial policy.  It was also the long standing policy of the Imperial 
government and of the Hudson’s Bay Co. that the Crown or the company 
should buy from the Indians their land for settlement by white colonists.  In 
pursuance of that policy many agreements, some very formal, others 
informal, were made with various bands and tribes of Indians for the 
purchase of their lands.  These agreements frequently conferred upon the 
grantors hunting rights over the unoccupied lands so sold.   

[90] In his concurring judgment, Mr. Justice Norris commented upon the proper 

approach to interpreting those treaties at 648 - 649: 

The question is, in my respectful opinion, to be resolved not by the 
application of rigid rules of construction without regard to the circumstances 
existing when the [treaty] document was completed nor by the tests of 
modern day draftsmanship.  In determining what the intention of Parliament 
was at the time of the enactment of s. 87 of the Indian Act, Parliament is to be 
taken to have had in mind the common understanding of the parties to the 
document at the time it was executed. 

[91] Whether a “common understanding” was reached has been the subject of 

some judicial skepticism, justifying, in part, a different approach to the interpretation 

of those agreements as noted by Norris J.A. in the excerpt above.  

[92] In Bartleman the accused member of the Tsartlip Indian Band was charged 

under the B.C. Wildlife Act with hunting on land beyond the area surrendered by the 
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Treaty made between the Tsartlip Band and the HBC in 1852.  The Tsartlip Treaty 

contained the following language, as excerpted by Mr. Justice Lambert at 82: 

The conditions of our understanding of this sale is this, that our village sites 
and enclosed fields are to be kept for our own use, for the use of our children, 
and for those who may follow after us and the land shall be properly surveyed 
hereafter.  It is understood, however, that the land itself, with these small 
exceptions, becomes the entire property of the white people for ever; it is also 
understood that we are at liberty to hunt over the unoccupied lands, and to 
carry on our fisheries as formerly. 

This language is identical to the language used in the KFN Treaties. 

[93] At issue in Bartleman was whether the language of the treaty confirmed the 

First Nation’s right to hunt not only on the surrendered lands but also on lands 

beyond the surrendered lands that were part of the First Nation’s traditional territory 

and remained unoccupied.  The court held in the affirmative.   

[94] In reaching that conclusion, Lambert J.A. reviewed the historical evidence 

relating to formation of the Douglas Treaties, including the KFN Treaties.  Regarding 

the actual signing of the Douglas Treaties, he commented at 82 - 83: 

 In 1854, one further agreement was made. It was for the purchase, 
from the Saalequun Tribe, of land near Nanaimo, shortly after the discovery 
of coal there. There are three interesting features of that agreement. 
           The first feature is that there is no text. Just the pencil words 
describing the land, as in the earlier agreements, and the names of the 
Indians to whom blankets were given. The pencil words were: “Country 
extends from Commercial Inlet 12 miles up the Nanaimo River”. 

           The second feature is that there is a first version of the record of the 
names of the Indians, and it is signed, as an original, by two witnesses on 
behalf of the Hudson’s Bay Company, by one witness as manager of the 
Nanaimo Colliery, and by James Douglas, by then Governor of Vancouver’s 
Island, who signed in that capacity. And there is also a fair copy. The 
signatures of the first three witnesses were copied on to the fair copy, but the 
signature of James Douglas was not. 

           The third feature, and perhaps the most significant, is that there is very 
strong evidence that the crosses on the document were not put there by the 
Indians. The names of the Indians are written one below the other, in groups. 
After each group there are two blank lines before the next group starts with 
the name of the chief......It seems clear that the notations “his X mark” 
opposite each name were being made, one after another, by one person, 
after all the names had been written in, and that person did not notice, until 
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he was at the second blank line, that there were no names in the two-line gap 
between these two groups. 

           This evidence tends to confirm that none of the crosses opposite the 
names of the Indians, with respect to any of the purchases, were made by the 
Indians. Without the crosses, there is nothing to indicate that the Indians 
attached any significance to the document or that they even knew that a 
document was being created. 

[95] Regarding the interpretation of the language used in the Douglas Treaties, 

Lambert J.A. wrote at 89 - 91: 

...there are a number of possible interpretations of the agreement that was 
reached between the Hudson’s Bay Company and the Saanich people on or 
about February 11, 1854. These three possible interpretations were 
specifically discussed in argument: 

1. That the rights of the Indians to hunt and fish were to be confirmed 
with respect to the land being ceded to the Hudson’s Bay Company 
by the treaty, so long as it was unoccupied, but, outside that area, 
those rights were to be extinguished. 

2. That the rights of the Indians to hunt and fish were to be confirmed 
with respect to the land being ceded to the Hudson’s Bay Company 
by the treaty, so long as it was unoccupied, but, outside that area, the 
rights of the Indians to hunt and fish were not to be dealt with at all by 
the treaty. 

3. That the rights of the Indians to hunt and fish were to be confirmed 
with respect to the land being ceded to the Hudson’s Bay Company 
by the treaty, so long as it was unoccupied, but also were to be 
confirmed generally with respect to all the land where the Saanich 
tribe had traditionally hunted and fished, so long as that land was 
unoccupied. 

           I think that the third interpretation is the correct interpretation. That is, 
that the treaty itself confirmed all the traditional hunting rights; and that it did 
not set aside the hunting rights outside the ceded land, leaving them to be 
dealt with at some other time, in some other way. I think the conclusion I have 
reached is similar to the conclusion of the Ontario Court of Appeal in Taylor 
and Williams. I have reached that conclusion for six reasons. 

           The first reason is that it is the interpretation that makes most sense in 
the context of the historical factual matrix. There were 11 Fort Victoria 
treaties, two Fort Rupert treaties and a Nanaimo treaty. The 11 Fort Victoria 
treaties included the two Saanich treaties and the Sooke treaty. Four of the 
remaining eight covered the comparatively small area that is now the City of 
Victoria, and the other four and the Sooke and South Saanich treaties 
covered the modern suburbs of Victoria. The treaties constituted a continuous 
patchwork of this small area at the south-eastern extremity of Vancouver 
Island. None of the ceded lands, with the possible exception of North Saanich 
and Sooke, in the 11 Fort Victoria treaties, was itself big enough to sustain a 
hunting or foraging economy for even a comparatively small number of 
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people. Every tribe hunted over the land of other tribes. Every tribe knew that 
every other tribe was making a similar treaty. With respect to the first 
alternative interpretation, there would have been no protection at all for a 
hunting and fishing economy for any tribe if its rights to hunt and fish over the 
neighbouring land of the other tribes were all being extinguished. With 
respect to the second alternative interpretation, it is almost inconceivable that 
Douglas could have explained to the Indians that all their rights to hunt and 
fish would continue as before, and that rights to hunt in the particular treaty 
area would be guaranteed by the treaty, but that rights to hunt outside that 
area would not be guaranteed but would depend on what the future held in 
store. And it is equally inconceivable that the Indians would have willingly 
accepted such an agreement. 
           The second reason for my conclusion is that the third of the three 
interpretations is the only one which is consistent with the oral traditions of 
the Saanich people held continuously from 1852 until the present day. 

           The third reason is that the right “to carry on our fisheries as formerly”, 
which is coupled with the hunting rights in the register wording and in the 
correspondence relating to the making of the agreements, must refer to 
fisheries outside the ceded land because, in many of the agreements, there 
were no lakes, rivers or streams within the ceded land. As Governor Douglas 
said in his letter to the Speaker in February, 1859, the fisheries that were 
protected were “on the Coast and in the Bays”. If the fisheries protected by 
the North Saanich Treaty extended outside the tract of land ceded by the 
treaty then that would tend to confirm that the hunting rights protected by the 
treaty also extended outside the ceded tract of land. 

           The fourth reason is that the third alternative interpretation is the only 
one that is consistent with the instructions given to James Douglas by 
Archibald Barclay in December, 1849, which were in these terms: “The right 
of fishing and hunting will be continued to them”. 

           The fifth reason is that the third interpretation is not contrary to the 
words used by James Douglas in reporting to Archibald Barclay in May, 1850, 
nor to the words in the “Register of Land Purchases from the Indians” which, 
somewhat ambiguously in both cases, confirms the liberty to hunt over “the 
unoccupied lands”. 
           The sixth and final reason is that, in February, 1859, when Governor 
Douglas wrote to the Speaker and Gentlemen of the House of Assembly, he 
said that the treaties protected the original right of “hunting over all 
unoccupied Crown lands” (my emphasis), and not merely over the ceded 
lands in each case. 

           Having regard to those six reasons, and to the legal principles for the 
interpretation of Indian treaties, to which I have referred, it is my opinion that 
the third alternative is the one that reflects the agreement made in February, 
1852. Since it is conceded by the Crown that the land on which Joseph 
Daniel Bartleman was hunting was part of the traditional hunting area of the 
North Saanich people, and that he was a person entitled to the benefit of the 
treaty, it follows that if the lands on which he was hunting were unoccupied, 
then he was exempted by s. 88 of the Indian Act from the application of the 
Wildlife Act. 
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[96] It should be noted that the “two Fort Rupert treaties” referred to by Lambert 

J.A. are the KFN Treaties. 

[97] Bartleman makes clear that the Douglas Treaties do not limit Aboriginal 

hunting and fishing rights to the surrendered territory and extinguish them beyond 

that territory.  However, Bartleman expressly did not deal with the relationship 

between treaty rights and aboriginal rights.  In particular, it did not resolve the 

question of whether the Douglas Treaties extinguished all Aboriginal rights other 

than those provided for in the treaty. 

[98] However, some light was subsequently shed on this issue in the decision of 

Saanichton Marina. 

[99] There the court was tasked with interpreting another of the Douglas Treaties 

and whether it afforded the Indians protection of their rights to fish such that the 

development of a proposed marina within their traditional fishing territory could be 

halted.  In finding that such protection was afforded by the treaty independent of pre-

existing aboriginal rights, Mr. Justice Hinkson, writing for the court, referred at 171 to 

the following passage from the decision of the Supreme Court of Canada in Simon v. 

The Queen, [1985] 2 S.C.R. 387 at 401: 

The majority of the Nova Scotia Court of Appeal seemed to imply that the 
Treaty contained merely a general acknowledgement of pre-existing 
non-treaty aboriginal rights and not an independent source of protection of 
hunting rights upon which the appellant could rely. In my opinion, the Treaty, 
by providing that the Micmac should not be hindered from but should have 
free liberty of hunting and fishing as usual, constitutes a positive source of 
protection against infringements on hunting rights. The fact that the right to 
hunt already existed at the time the Treaty was entered into by virtue of the 
Micmac's general aboriginal right to hunt does not negate or minimize the 
significance of the protection of hunting rights expressly included in the 
Treaty.  

Hinkson J. A. then found (at 172): 

I conclude the effect of the treaty is to afford to the Indians an independent 
source of protection of their right to carry on their fisheries as formerly. 

[Emphasis added] 
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[100] In Morris, the Supreme Court of Canada again considered whether the 

provisions of B.C.’s Wildlife Act prohibiting hunting at night violated Douglas Treaty 

rights.  The Court found at para. 19: 

The Douglas Treaties were the reflections of oral agreements reduced to 
writing by agents of the Crown.  The historical background to these treaties 
has been ably documented by the B.C. Court of Appeal in three decisions: 
see R. v. White (1964), 50 D.L.R. (2d) 613; R. v. Bartleman  1984 CanLII 547 
(BC CA), (1984), 55 B.C.L.R. 78; and Saanichton Marina Ltd.  v. Claxton 
1989 CanLII 2721 (BC CA), (1989), 36 B.C.L.R. (2d) 79. This historical 
context reveals an overriding intention that the methods by which the Saanich 
traditionally hunted be brought within the Treaty’s protection. 

[101] The Supreme Court of Canada did not clarify whether only those rights that 

were intended to be preserved were included in the Douglas Treaties. 

[102] There is only one decision that has addressed the issue of whether a Douglas 

Treaty extinguished all other Aboriginal claims.  It is the oral judgment of Mr. Justice 

Hutchison in Nanoose Indian Band v. British Columbia, [1995] B.C.J. No. 3059 

(S.C.).  One of the issues before Hutchison J. was whether an injunction should be 

granted to enjoin the development of lands that were not within another of the 

Douglas Treaties.  The archaeological evidence suggested that there had been no 

First Nations use of the lands at issue for hundreds of years.  In rendering his 

decision, Hutchison J. “opted for spontaneity over scholarship” (para. 3).  He held 

that, although the case raised a fair question to be tried (namely that the land in 

question may well have been a village site), the balance of convenience did not 

favour granting an injunction.  In considering whether, in addition to the treaty, the 

petitioners had Aboriginal rights and title to the lands, Hutchison J. reviewed the 

history of the Douglas Treaties as set out in White and Bob and, without further 

analysis, stated (at para. 58): 

I think it is clear then that the aboriginal rights, if any, pleaded in the Nanoose 
claim have been extinguished save for the treaty right. 

Issues 

[103] This petition raises the following issues for determination: 
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a) is this matter appropriate for judicial review? 

b) is the opinion evidence and/or evidence of oral history admissible? 

c) did the Provincial Crown have a duty to consult in respect of the KFN 
Traditional Territory beyond the KFN Treaty Lands? 

d) did the Provincial Crown breach its duty to consult? 

e) if so, what is the appropriate remedy? 

[104] KFN has reserved for another day the question of whether the Decisions were 

constitutionally invalid. 

Analysis 

a) Are the Issues in this Matter Appropriate for Judicial Review? 

[105] Counsel for the Provincial Crown argued strenuously that the real issue 

raised by the KFN in this petition is its rights and title to the KFN Traditional Territory.  

He submitted that this issue cannot be determined in the context of an application for 

judicial review.  In order to decide the issue, even on a prima facie basis, the parties 

must proceed to a full trial with full document disclosure and cross-examination.   

[106] Although there are some aspects of this case that require the Court to 

consider Aboriginal rights and title and their scope, I am not being asked to decide 

the existence of Aboriginal rights and title to the KFN Traditional Territory.  I agree 

with counsel for Western that this is a consultation case.   

[107] All parties agree that the Provincial Crown had a duty to consult.  The real 

issues are the scope of that duty and whether it was satisfied.  Those issues are 

perfectly capable of being decided by way of judicial review. 

[108] As was stated by Chief Justice Finch in West Moberly First Nations v. British 

Columbia (Chief Inspector of Mines), 2011 BCCA 247 (leave to appeal refused 

[2011] S.C.C.A. No. 399) at para. 97: 
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 In any event, the matter has now been put beyond question by the decision 
of the Supreme Court of Canada in Beckman where the Court said: 

[47]   The parties in this case proceeded by way of an ordinary 
application for judicial review.  Such a procedure was perfectly 
capable of taking into account the constitutional dimension of the 
rights asserted by the First Nation.  There is no need to invent a new 
“constitutional remedy”.  Administrative law is flexible enough to give 
full weight to the constitutional interests of the First Nation.  Moreover, 
the impact of an administrative decision on the interest of an 
Aboriginal community, whether or not that interest is entrenched in a 
s. 35 right, would be relevant as a matter of procedural fairness, just 
as the impact of a decision on any other community or individual 
(including Larry Paulsen) may be relevant.  

[109] Finch C.J.B.C. found that the Alberta Crown’s reliance on Haida Nation v. 

British Columbia (Minister of Forests), 2004 SCC 73 and Taku River Tlingit First 

Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, as authority 

for the proposition that the issue of asserted rights must be severed from an 

application for judicial review was misplaced.  Those cases involved the question of 

the existence of Aboriginal rights that were as of yet unproven whereas in the matter 

before the court, the only issue was the scope of the right declared in a treaty.  That 

question could be decided by interpreting the treaty itself, in its historical context, as 

a matter of law (para. 98).   

[110] I would add that to the extent the KFN’s claim relates to non-treaty rights, 

titles and interests, I need only decide whether a prima facie case has been made 

out: Adams Lake Indian Band. v. British Columbia (Lieutenant Governor in Council), 

2011 BCSC 266 (reversed on other grounds 2012 BCCA 333, leave to appeal 

refused [2012] S.C.C.A. No. 425) at para. 29.   

[111] In my view, the issues raised in this proceeding can be appropriately dealt 

with on judicial review. 

b) Evidentiary Issues 

[112] Generally, evidence beyond the record is not admissible in the context of an 

application for judicial review unless it is demonstrably necessary to support a 
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specific ground of review.  In SELI Canada Inc. v. Construction and Specialized 

Workers’ Union, Local 1611, 2011 BCCA 353, the court stated, at para. 69:  

It is true that extensive Affidavits or transcripts will assist a party who sets out 
to abuse the process of the court by trying to turn a judicial review application 
into a hearing de novo. A court need not tolerate such a practice, and can 
refuse to admit Affidavit evidence if it is not relevant to a genuine ground of 
judicial review.  

[113] However, in Liidlii Kue First Nation v. Canada (Attorney General), [2000] 4 

C.N.L.R. 123 (F.C.) at paras. 31 - 32, the Federal Court distinguished consultation 

cases from typical administrative law matters, thereby justifying the admission of 

records that were not before the original decision maker: 

The requirement that a decision must only be reviewed on the basis of the 
material before the decision-maker, applies when a decision is challenged on 
the ground that it is based on an erroneous finding of fact made in a perverse 
or capricious manner or without regard to the material before the decision-
maker. The challenge to the decision in this case is not based on those 
grounds. It is based on the allegation that there was an obligation to 
adequately consult the applicant, which consultation it is alleged did not occur 
and is not contemplated. 

Challenges to decisions on the ground that procedural fairness has not 
occurred, because the affected party has not been given adequate 
opportunity to present its case, are likely to involve the adducing of 
information that was not before the decision-maker. In the present case, 
evidence relating to the status of an applicant, and whether a duty to consult 
exists, and the scope of that duty, is relevant, even though it may not have 
been before the decision-maker. To the extent that the new evidence relates 
to those issues, it is properly a part of the application records. 

[114] As noted by the Alberta Court of Queen’s Bench in Tsuu T’ina Nation v. 

Alberta (Environment), 2008 ABQB 547 (affirmed 2010 ABCA 137) at paras. 26 - 29, 

the landmark Supreme Court of Canada in Haida signaled a departure from a strict 

administrative law approach to the admissibility of evidence in consultation cases: 

In a duty to consult analysis, the Supreme Court of Canada in Haida Nation v. 
British Columbia (Minister of Forests) has stated that a preliminary 
assessment of the merits of the claim must be made by the Court. To make 
this preliminary assessment, the Court would be required to review 
something. Unless the particular government action put in issue the claim 
made, it is difficult to envision a set of circumstances where the information 
the Court might be required to review would all be found in the Return. 
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It is clear from the language used by the Supreme Court of Canada in Haida 
that the Justice who heard the case in the reviewing Court considered 
evidence that the Justice described as “voluminous” with respect to the 
history of the Haida people, their culture and traditions. Although it is not 
stated how this evidence was led, there is no suggestion in the decision that it 
was part of a return. It was most likely led through affidavit evidence.  

The decision in Haida must be seen as a tacit approval of evidence, which 
would go beyond that contained in a return, being considered by the Court in 
a judicial review when the Crown’s duty to consult is an issue. 

Perhaps more fundamentally, the duty to consult is grounded in the honour of 
the Crown. It would not be in keeping with the honour of the Crown to strike 
evidence which is available and might assist the Court in making a 
preliminary assessment of the merits of the right claimed and the other issues 
before the Court.  

[115] This approach has been followed in B.C. where expert reports, oral history 

and other evidence extrinsic to the record before the decision maker are routinely 

received and considered by the court in consultation cases.  For instance, in Lax 

Kw’Alaams Indian Band v. British Columbia (Minister of forests), 2004 BCSC 420 at 

para. 31 Mr. Justice Shabbits stated: 

I am of the opinion that in deciding whether a constitutional duty has been 
fulfilled, the court can consider evidence additional to that on which the 
approval for the cutting permit was made.   All of the parties to this 
application, including the interveners, filed material for consideration that was 
not before Ms. Hanna.   In my opinion, the further material, if otherwise 
admissible, must be considered. 

[116] There is a substantial body of evidence that was not before the decision 

maker in this case, including the Dewhirst, the Marshall, and the Galois expert 

reports.  Those experts opine on the intentions of the parties at the time of the KFN 

Treaties.  Lay witnesses have also provided oral history evidence regarding 

traditional use of the lands in question that was not before the decision maker.  If this 

proceeding were a trial of the question of whether Aboriginal rights and title exists in 

relation to the KFN Traditional Territory beyond the KFN Treaty Lands, that opinion 

evidence would arguably be inadmissible as going to the ultimate issue and usurping 

the function of the Court.  

[117] However, this proceeding is not a trial.  At issue is whether the Provincial 

Crown met its duty to adequately consult.  The expert and lay evidence was 
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necessary to support a specific ground of review, namely whether the KFN has 

made out a credible case such that the Provincial Crown had a duty to consult the 

KFN in the context of its claims for Aboriginal rights and title in respect of the KFN 

Traditional Territory beyond the KFN Treaty Lands.  The evidence is admissible to 

this limited extent: see Adams Lake at para. 42 (this finding was not contested on 

appeal).   

c) Standard of Review 

[118] Different standards of review are engaged by the issues of whether there is a 

duty to consult and the adequacy of that consultation. Those standards were 

reviewed recently by the Supreme Court of Canada in Beckman v. Little 

Salmon/Carmacks First Nation, 2010 SCC 53 at para. 48: 

In exercising his discretion under the Yukon Lands Act and the Territorial 
Lands (Yukon) Act, the Director was required to respect legal and 
constitutional limits. In establishing those limits no deference is owed to the 
Director. The standard of review in that respect, including the adequacy of the 
consultation, is correctness. A decision maker who proceeds on the basis of 
inadequate consultation errs in law. Within the limits established by the law 
and the Constitution, however, the Director’s decision should be reviewed on 
a standard of reasonableness: Dunsmuir v. New Brunswick, 2008 SCC 9 
(CanLII), 2008 SCC 9, [2008] 1 S.C.R. 190, and Canada (Citizenship and 
Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339. In other words, if 
there was adequate consultation, did the Director’s decision to approve the 
Paulsen grant, having regard to all the relevant considerations, fall within the 
range of reasonable outcomes?  

[119] The standard of review regarding the existence or nature and scope of the 

duty to consult is correctness: West Moberly at para 77.   

[120] The adequacy of the consultation process itself is judged on the standard of 

reasonableness: Adams Lake Indian Band v. British Columbia (Ministry of Forests, 

Lands and Natural Resources Operations), 2013 BCSC 877 at para. 21. 

[121] In determining whether the Crown fulfilled its duty to consult in respect of the 

asserted rights, the court will consider whether the Crown properly assessed (i) the 

strength of the claim underlying the asserted right and (ii) the potential for an 

adverse impact to that right as a result of the proposed decision.  Where the 
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evidence in support of the claim is weak and the potential impact insignificant, the 

duty will lie at the low end of the spectrum and may be satisfied by full disclosure of 

information, an opportunity to provide input, discussion of Aboriginal concerns and a 

genuine effort to address the same.  Conversely, where the evidence in support of 

the claim is strong and the potential for impact is of higher significance to the 

Aboriginal peoples, the Crown will be required to engage in “deep consultation” that 

entails a much more involved level of Aboriginal participation in the decision-making 

process. As stated in Haida at para. 44: 

At the other end of the spectrum lie cases where a strong prima facie case for 
the claim is established, the right and potential infringement is of high 
significance to the Aboriginal peoples, and the risk of non-compensable 
damage is high.  In such cases deep consultation, aimed at finding a 
satisfactory interim solution, may be required.  While precise requirements 
will vary with the circumstances, the consultation required at this stage may 
entail the opportunity to make submissions for consideration, formal 
participation in the decision-making process, and provision of written reasons 
to show that Aboriginal concerns were considered and to reveal the impact 
they had on the decision. ... 

[122] The rationale of the Haida “spectrum” is simple: if there is more at stake, 

there is more that needs to be discussed. 

d) Did the Provincial Crown have a Duty to Consult in respect of the KFN 
Traditional Territory beyond the KFN Treaty Lands? 

[123] The Provincial Crown concedes that it had a duty to consult with respect to 

the treaty rights but denies this duty extended to the whole KFN Traditional Territory.  

[124] In Haida, the Supreme Court of Canada confirmed that the Crown is under a 

duty, grounded in the honour of the Crown, to take steps to recognize and respect 

Aboriginal rights still in the process of being proven.  The fundamental purpose of 

the duty is to advance the objective of reconciling the pre-existing rights of Aboriginal 

societies to the land with the sovereignty of the Crown, through a process of 

negotiation that seeks to determine, recognize and respect both established and 

unproven rights of Aboriginal peoples.   As noted in Haida at para. 25: 

Put simply, Canada’s Aboriginal peoples were here when Europeans came, 
and were never conquered.  Many bands reconciled their claims with the 
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sovereignty of the Crown through negotiated treaties.  Others, notably in 
British Columbia, have yet to do so.  The potential rights embedded in these 
claims are protected by s. 35 of the Constitution Act, 1982.  The honour of the 
Crown requires that these rights be determined, recognized and respected.  
This, in turn, requires the Crown, acting honourably, to participate in 
processes of negotiation.  While this process continues, the honour of the 
Crown may require it to consult and, where indicated, accommodate 
Aboriginal interests. 

[125] The duty to consult is fundamentally a “process” obligation upon a 

government that ensures treaty and asserted Aboriginal rights are protected and 

damage is prevented pending resolution of claims: Haida para. 32; Rio Tinto Alcan 

Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 at paras. 32 - 34.   

[126] The duty focuses on the potential adverse impact of a Crown decision.  It is 

not concerned with historical grievances or continuing infringements.  An underlying 

or continuing breach, while remediable in other ways, is not an adverse impact for 

the purpose of determining whether a particular government decision gives rise to a 

duty to consult: Rio Tinto, at para.48. 

[127] In Rio Tinto the Supreme Court of Canada set out three elements that 

together give rise to a duty to consult: 

i. Crown knowledge of a potential claim or right 

ii. Crown conduct or a decision that affects a potential Aboriginal claim 
or right; and 

iii. the possibility of an adverse effect of the proposed Crown conduct on 
an Aboriginal claim or right. 

(i). Knowledge of a Potential Claim or Right 

[128] The Court in Haida found that the Crown’s duty to consult is triggered when 

the Crown has knowledge, real or constructive, concerning asserted Aboriginal 

rights, at para. 64: 

The question is whether the Province had knowledge, real or constructive, of 
the potential existence of Aboriginal right or title and contemplated conduct 
that might adversely affect them.  On the evidence before the Court in this 
matter, the answer must unequivocally be “yes”.  
(Emphasis added) 
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[129] In Rio Tinto the Supreme Court of Canada again confirmed that real or 

constructive knowledge of a claim is sufficient to trigger the duty, and emphasized at 

para. 40 that the threshold of information required to trigger the duty is not high: 

To trigger the duty to consult, the Crown must have real or constructive 
knowledge of a claim to the resource or land to which it attaches:  Haida 
Nation, at para. 35.  The threshold, informed by the need to maintain the 
honour of the Crown, is not high.  Actual knowledge arises when a claim has 
been filed in court or advanced in the context of negotiations, or when a 
treaty right may be impacted:  Mikisew Cree First Nation v. Canada (Minister 
of Canadian Heritage), 2005 SCC 69 (CanLII), 2005 SCC 69, [2005] 3 S.C.R. 
388, para. 34.  Constructive knowledge arises when lands are known or 
reasonably suspected to have been traditionally occupied by an Aboriginal 
community or an impact on rights may reasonably be anticipated.  While the 
existence of a potential claim is essential, proof that the claim will succeed is 
not.  What is required is a credible claim.  

(Emphasis added)  

[130] The Provincial Crown accepts that it has a duty to consult with the KFN but 

argues that the scope of its duty extends to decisions related to the KFN Treaty 

Lands only.  It argues that, by virtue of the KFN Treaties, the KFN’s Aboriginal rights 

and title to all other areas within the KFN Traditional Territory have been 

extinguished.  It further submits that the KFN Treaties preserved the KFN’s hunting 

and fishing rights on the KFN Treaty Lands only and were subject to the Provincial 

Crown’s right to “take up” unoccupied land for settlement.  

[131] Notwithstanding the opinion of Hutchison J. in Nanoose Indian Band, in my 

view, it is far from clear that the KFN Treaties extinguished the KFN’s Aboriginal 

rights and title to all of the KFN Traditional Territory.   

[132] Governor Douglas was obviously an intelligent and experienced man who 

was well versed in dealings with the Aboriginal peoples of Vancouver Island.  He 

was mandated by the HBC and the Imperial Government to negotiate with the 

Indians of Vancouver Island to secure land for the purpose of colonization.  He was 

given the discretion as to how and to what extent the colonization principle was to be 

implemented in each negotiation.  His letter of instructions read, in part: 

With respect to the rights of the natives you will have to confer with the Chiefs 
of the tribes on that subject, and in your negotiations with them you are to 
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consider the natives as the rightful possessors of such lands only as they 
occupied by cultivation, or had houses built on, at the time when the Island 
came under the undivided sovereignty of Great Britain in 1846.  All other land 
is to be regarded as waste, and applicable to the purposes of colonization.... 
..The principle here laid down is that which the Governor and Committee 
authorize you to adopt in treating with the natives of Vancouver’s Island, but 
the extent to which it is to be acted upon must be left to your own discretion, 
and will depend upon the character of the tribe and other circumstances.  The 
natives will be confirmed in the possession of their lands as long as they 
occupy and cultivate them themselves, but will not be allowed to sell or 
dispose of them to any private person, the right to the entire soil having been 
granted to the [HBC] by the Crown.  The right of fishing and hunting will be 
continued to them, and when their lands are registered, and they conform to 
the same conditions with which other settlers are required to comply, they will 
enjoy the same rights and privileges. 

[See White and Bob, at pp.35-36] 

[133] The evidence before me suggests that in 1851, at the time of the KFN 

Treaties, the HBC was interested in the Port McNeill area for coal mining purposes.  

Indeed, Daniel Marshall, an expert witness for the Provincial Crown, opined as 

follows: 

Arguably, the two separate [coal] shafts located at a distance of two miles 
behind each of Suquash and Fort Rupert are the principal reason for the 
treaties having an inland boundary limit of “lying between McNeill’s harbour 
and Hardy Bay...and extending two miles into the interior of the Island. 

[134] If Governor Douglas had intended that there was to be a surrender by the 

KFN of Aboriginal rights and title to the KFN Traditional Territory in its entirety, I find 

it inconceivable that the KFN Treaties would have been worded as they were.  

Rather, the KFN Treaties would have been written using the same language 

adopted in the other Douglas Treaties (I note that the treaty formed with the 

Saalequun Tribe near Nanaimo, as examined by Lambert J.A. in Bartleman, which 

was also specific for the purpose of coal development).  The HBC must have had a 

reason to modify the language in the KFN Treaties as it did.  By their express terms 

the KFN Treaties provide that the area to be surrendered extended precisely two 

miles into the interior of Vancouver Island and no more.  The KFN Traditional 

Territory extends well beyond that “two mile strip”.  The Provincial Crown’s position 
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that all of the KFN Traditional Territory was surrendered cannot be reconciled with 

the language of the KFN Treaties. 

[135] In making these observations, I am cognizant of the caution by Mr. Justice 

Chiasson in Halalt First Nation v. British Columbia (Minister of the Environment), 

2012 BCCA 472, (application for leave filed [2013] S.C.C.A. No 22) at para. 126: 

I question the extent to which such an analysis should be undertaken on a 
judicial review application.  The parties remain engaged in ongoing 
negotiations concerning the claims.  A detailed examination of claims by the 
court obliges parties to expose their legal analysis that may adversely affect 
their negotiating positions.  Albeit described as a preliminary, prima facie 
determination, a detailed legal analysis of the positions of the parties is likely 
to influence them and could create difficulties if the claims subsequently are 
litigated.  

[136] The Provincial Crown maintains that to find the KFN has a prima facie or 

credible case for Aboriginal rights and title to the KFN Traditional Territory would 

have the practical effect of nullifying the KFN Treaties and effectively granting new 

treaty rights to the KFN without those rights being negotiated or determined by trial.  

I disagree.  Such a finding simply recognizes an existing state of affairs, namely that 

a credible claim exists.  Whether, in fact, the claim is made out is another matter to 

be determined at another time.  It is unnecessary for the KFN to show that its claim 

will succeed.  They need only that a credible claim exists: Hupacasath at para. 189.   

[137] The evidence suggests that there may well have been an understanding on 

the part of the HBC and the KFN at the time of the KFN Treaties that only a two mile 

strip was covered.  Any ambiguities or doubtful expressions in the wording of the 

KFN Treaties are resolved in favour of the KFN: R. v. Badger, [1996] 1 SCR 771 at 

para. 41. 

[138] Based upon the evidence before me, I find KFN has a credible claim for 

Aboriginal rights and title over the KFN Traditional Territory that was not 

extinguished by the KFN Treaties.   

[139] In reaching this conclusion I am not, as counsel for the Provincial Crown 

suggests, ignoring jurisprudence on the Douglas Treaties and engaging in my own 

20
13

 B
C

S
C

 1
06

8 
(C

an
LI

I)



Chartrand v. The District Manager Page 40 

 

legal determination of those treaties.  On the contrary, I am relying on that 

jurisprudence as reliable evidence to find that the KFN Treaties were a different 

species of treaty from the other Douglas Treaties. 

[140] I find that the Provincial Crown’s duty to consult with respect to that portion of 

the KFN Traditional Territory beyond the KFN Treaty Lands arises when the 

Provincial Crown has knowledge, real or constructive, of a credible but unproven 

claim for Aboriginal rights or title and when it contemplates conduct that might 

adversely affect it: Haida at paras. 35 - 37.   

[141] The Provincial Crown has long been aware of the KFN’s claims to Aboriginal 

rights and title over the KFN Traditional Territory.  It was certainly aware of such 

claims at the time for many years prior to the Decisions.  Among the sources of 

information regarding these claims were the territorial claim filed in 1997 by the KFN 

in the treaty negotiation process administered by the BCTC and the pleading in the 

2001 Fisheries Action. 

(ii) Crown Conduct or a Decision that Engages a Potential Aboriginal 

Right 

[142] This element requires proof that conduct or a decision may adversely impact 

an asserted Aboriginal claim or right:  Rio Tinto at para. 42. 

[143] This element has been easily satisfied.  Western’s private lands cover 

approximately 8% of the KFN Traditional Territory.  Over 50% of the KFN Traditional 

Territory was affected by the NIFSP Decision.  Plainly, the Decisions engage 

potential Aboriginal rights and title as well as the KFN Treaty rights. 

(iii) Possible Adverse Effect of the Proposed Crown Conduct on an 
Aboriginal Claim or Right 

[144] The KFN must show a causal relationship between the Decisions and a 

potential for adverse impacts on asserted Aboriginal claims or treaty rights: Rio Tinto 

at para. 45.   
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[145] The casual relationship in this case is clear.  The removal of private lands 

from TFL 6 would potentially affect access to old growth cedar, fishery streams, 

create a risk of harm to cultural, archaeological and spiritual sites, harvesting forest 

plants for food, medicinal and ceremonial purposes and the ability to continue 

hunting and trapping traditions.  The Land Removal Decision significantly changes 

the governance regime overseeing the management of the affected private lands.  

The removed private lands are subject to a much less stringent management regime 

and significantly reduced Provincial Crown control.  Removal of the private lands 

may reduce and potentially eliminate the KFN’s access to those lands for their 

continued traditional practices. 

[146] The NIFSP is the key strategic planning document that establishes the 

strategies, standards, values and measures that will guide Western’s forestry 

operations within the KFN Traditional Territory, including its plans for road building 

and logging.  Even though the NIFSP is only a step in the process of moving from 

obtaining the right to harvest timber to exercising that right, it nevertheless carries 

the potential to adversely affect the KFN’s claims and treaty rights.  For instance, the 

KFN expressed concern that the NIFSP covered lands that included un-surveyed 

KFN Treaty Lands, giving rise to concern for the potential existence of KFN village 

sites that could be adversely affected.  Similar findings were drawn by Mr. Justice 

Grauer in Klahoose First Nation v. Sunshine Coast Forest District, 2008 BCSC 1642 

at para. 68.   

[147] All three elements that give rise to a duty to consult in respect of the KFN 

Traditional Territory were present.  Accordingly the Provincial Crown had a duty to 

consult with the KFN in respect of the Decisions and their potential for adverse 

impact on the KFN Traditional Territory and its treaty rights.   

d) Did the Provincial Crown Breach its Duty to Consult? 

i) Strength of the Claim Underlying the Asserted Right 

[148] The essence of the obligation on the Provincial Crown once a credible or 

prima facie case for Aboriginal title or rights is asserted was recently stated by 
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Mr. Justice Groberman in William v. British Columbia, 2012 BCCA 285 (leave to 

appeal granted [2012] S.C.C.A. No. 399) at para. 340: 

It is clear that the Crown need not accept the validity of asserted, but 
unproven, claims to Aboriginal rights as a prerequisite to meaningful 
consultation.  Indeed, it is the uncertainty surrounding such rights that forms 
the basis for the duty to consult that was established in Haida Nation.  Read 
in context, however, I do not think that the judge meant that the Crown is 
required to accept the validity of unproven rights claims as a condition 
precedent to meaningful consultation.  Rather, as the plaintiff argues, all that 
is required is that the Crown treat the claim seriously by making a preliminary 
evaluation of its strength, and entering into consultations commensurate with 
that evaluation.  

[Emphasis added] 

[149] The Provincial Crown did not treat the KFN’s claims regarding unextinguished 

rights, titles and interests seriously or attempt to address them head on.  It did not 

even begin the process of performing a preliminary evaluation of the strength of 

those claims.  Instead, it adopted a rigid and unyielding position on the meaning and 

effect of the KFN Treaties without any consideration of their historical context, or the 

fact that their wording differs from the other Douglas Treaties.  It steadfastly 

maintained that the KFN was bound by its interpretation of the KFN Treaties and that 

there was no duty to consult regarding decisions that may affect land beyond the 

KFN Treaty Lands.   

ii) Potential for Adverse Impact 

[150] There was ample evidence before me of concerns on the part of the KFN 

regarding the potential for the Decisions to interfere with and impair its asserted and 

treaty rights.  However, it was far from clear whether the Decisions would have any 

actual impact on the KFN’s asserted and treaty rights.   

[151] In Halfway River First Nation v. British Columbia (Ministry of Forests), 1999 

BCCA 470, Madam Justice Huddart, in concurring reasons, stated at para. 180: 

Because only the first nation will have information about the scope of their 
use of the land, and of the importance of the use of the land to their culture 
and identity, if the Sparrow guidelines are to organize the review of an 
administrative decision it makes good sense to require the first nation to 
establish the scope of the right at the first opportunity, to the decision-maker 
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himself during the consultation he is required to undertake, so that he might 
satisfy his obligation to act constitutionally.  It is only upon ascertaining the 
full scope of the right that an administrative decision maker can weigh that 
right against the interests of the various proposed users and determine 
whether the proposed uses are compatible.  This characterization is crucial to 
an assessment of whether a particular treaty or aboriginal right has been, or 
will be infringed.  Thus, particularly in the context of a judicial review where 
the Court relies heavily upon the findings of the decision maker, a 
consideration of whether consultation has been adequate must precede any 
infringement/justification analysis using the Sparrow guidelines.  

[152] The KFN did not provide the Provincial Crown with any information regarding 

the specific impact of the Decisions on its treaty and asserted rights.  Indeed, the 

evidence at the hearing of this petition, six years later, was devoid of any specific 

impact the Decisions would have had on the KFN’s asserted and treaty rights.   

[153] The Provincial Crown and Western argue that it was incumbent upon the KFN 

to provide such information.  They further submit that if the Decisions had any site-

specific impact on the KFN’s asserted or treaty rights, there would have been some 

evidence of that impact.   

[154] The KFN continues to have access to the Private Lands, albeit its members 

are required to obtain and return keys for locked gates that may be erected.  The 

KFN also continues to be able to carry on its traditional and cultural activities on the 

Private Lands as they were prior to the Decisions.   

[155] The KFN is entitled to maintain its claim in respect of unfulfilled treaty 

obligations regarding the surveying of “village sites and enclosed fields”.   

[156] The KFN submits that there is good reason no site specific concerns were 

provided by it.  The Land Removal Decision did not cause any particular impact to 

any specific area.  It merely changed the regulatory regime that applied to the 

removed lands.  Similarly, the NIFSP did not approve any forestry activity in any 

particular manner.  Rather its purpose is merely to set out the strategies, policies 

and higher-level planning criteria that will guide future forestry operations.  It did not 

have immediate on-the-ground impact capable of being articulated in a site-specific 

manner.  The KFN argues that strategic level decisions engage consultation at a 
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different level, namely how Aboriginal interests will be recognized and 

accommodated at the higher strategic level and what policies will be implemented to 

enable Aboriginal cultures and economies to thrive and sustain themselves.  They 

submit that, in the circumstances, any consultation that took place was not 

reasonable. 

(iii) Was the Consultation Reasonable? 

[157] Consultation that proceeds on a misunderstanding of a treaty, or a 

mischaracterization of the rights that a treaty protects, is a consultation based on an 

error of law, and cannot be considered reasonable:  West Moberly at para. 151 

[158] Failure to consider the strength of the claim or the degree of infringement also 

represents a complete failure of consultation based on the criteria that are 

constitutionally required: Huu-Ay-Aht First Nation v. British Columbia (Minister of 

Forests),. 2005 BCSC 697 at para. 126. 

[159] As was stated by Madam Justice Neilson (as she then was) in Wii’litswx v. 

British Columbia (Minister of Forests), 2008 BCSC 1139 at para. 178 (Wii’litswx #1): 

The Crown’s obligation to reasonably consult is not fulfilled simply by 
providing a process within which to exchange and discuss information.   The 
consultation must be meaningful.  Meaningful consultation is characterized by 
good faith and an attempt by both parties to understand each other’s 
concerns, and move to address them in the context of the ultimate goal of 
reconciliation of the Crown’s sovereignty with the aboriginal rights enshrined 
in s. 35 of the Constitution Act.   The Crown is not under a duty to reach an 
agreement, and must balance aboriginal interests against other societal 
interests.   Nevertheless, where there is a strong aboriginal claim that may be 
significantly and adversely affected by the proposed Crown action, 
meaningful consultation may require the Crown to modify its proposed course 
to avoid or minimize infringement of aboriginal interests pending their final 
resolution.   Ultimately, the adequacy of the Crown’s approach will be judged 
by whether its actions, viewed as a whole, provided reasonable interim 
accommodation for the asserted aboriginal interests, given the context of 
balance and compromise that is required: Haida, at paras. 41-42, 45-50; 
Gitxsan No. 2, at para. 50; Huu-Ay-Aht First Nation, at para. 95; Taku, at 
para. 29; Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), 2005 SCC 69 (CanLII), 2005 SCC 69 at para. 54, 2005 SCC 69 
(CanLII), [2005] 3 S.C.R. 388. 
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[160] Given the nature of the Decisions and the lack of any evidence of specific 

impact on treaty and asserted rights, deep consultation was not required.  However, 

more than simply giving notice and providing information was necessary.  In my 

view, the Provincial Crown’s duty to consult that was engaged in respect of the 

Decisions was at the mid-range of the Haida spectrum.  Regardless, balance and 

compromise was necessary during the consultation process.   

[161] Moreover, reasonable consultation is a two-way street.  Good faith on both 

sides is required: Haida at para. 42.  There was a reciprocal duty on the part of the 

KFN to express its interests and concerns and to respond to the Provincial Crown’s 

attempts to meet those concerns:  Mikisew Cree First Nation v. Canada, 2005 SCC 

69 at para. 65 and Halfway River at para. 161.  First Nations must also approach 

consultation in good faith and take advantage of the consultation opportunities 

presented to them:  Brokenhead Ojibway Nation v. Canada (Attorney General), at 

para. 42. 

[162] In this case, the KFN and the Provincial Crown entered the consultation 

process equally inflexibly, without balance or compromise.   

[163] The Provincial Crown maintained a rigid insistence that the KFN’s Aboriginal 

rights, title and interests to the KFN Traditional Territory beyond the KFN Treaty 

Lands were extinguished.  Even though there were no timelines or deadlines, the 

Provincial Crown pressed ahead with the Decisions knowing that the KFN had not 

fully responded because the Provincial Crown was refusing to acknowledge its claim 

of unextinguished rights.   

[164] For its part, the KFN refused to substantively engage in the consultation 

opportunity that was provided to it without full recognition by the Provincial Crown of 

its asserted rights.  It considered the Decisions to be yet another example of the 

progressive erosion of the KFN Traditional Territory and insisted that there must be 

consultation regarding all of its claims for Aboriginal rights and title to the KFN 

Traditional Territory, including both treaty rights and unextinguished rights.  The KFN 

maintained that the Provincial Crown was obliged to consult with it on “our 
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constitutional rights”, “our relationship to the lands and waters” and “about our laws 

prior to the time of Treaty” and then “develop a land use plan and a timber 

harvesting plan consistent with our rights”.  They declined repeated offers from both 

the Provincial Crown and Western of technical assistance, advice and other 

resources on the basis that such resources were not sufficiently “independent”.  

Instead, the KFN continued to demand funding from the Provincial Crown for 

independent expertise despite knowing that no funding was available.   

[165] The KFN was not entitled to a particular form of consultation and it cannot 

complain if it failed to avail itself of reasonable assistance offered by the Provincial 

Crown: Brokenhead Ojibway at para. 42.   

[166] In response to the failure on the part of the KFN to provide specifics of 

potential impact, KFN’s counsel asks: “[h]ow can the KFN be expected to provide 

specific information of impact when the proposed decision itself has no specifics?”  

The answer is by satisfying its reciprocal duty to consult in good faith and express its 

specific interests and concerns in a meaningful and substantive way.   

[167] The KFN’s decision to not support the proposed decisions on the basis of 

ongoing Aboriginal claims did nothing to further the process.  The very purpose of 

consultation is to attempt to avoid risk of harm to First Nation’s asserted rights, title 

and interests pending a determination of those claims. 

[168] Perfect satisfaction of the Provincial Crown’s duty is not required: Ahousaht 

Indian Band v. Canada (Minister of Fisheries and Oceans), 2008 FCA 212 at para. 

54.  The question is not whether the consultation proceeded on the correct basis.  

Rather, the question is whether, at the end of the day, there was an adequate 

opportunity to identify, understand and address the potential risks of the Decisions 

such that the consultation was sufficient to meet the Provincial Crown’s duty.   In 

Wii’litswx #1, the Court described this duty as “meaningful”, “characterized by good 

faith and an attempt by both parties to understand each other’s concerns, and move 

to address them in the context of the ultimate goal of reconciliation of the Crown’s 

sovereignty with the aboriginal rights enshrined in s. 35 of the Constitution Act” 
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(para. 178). In Taku River, the Court held that while the extent of the duty will vary 

with the circumstances, it will always require “meaningful, good faith consultation 

and willingness on the part of the Crown to make changes based on information that 

emerges during the process” (para. 29).  

[169] It must be recalled that the duty to consult does not place any obligation on 

third parties to do the same. The Crown alone is responsible for the consequences 

of its interactions with third parties that affect aboriginal interests. The Crown may 

delegate procedural aspects of consultation to third parties but the honour of the 

Crown cannot be delegated: Haida at para. 53.    

[170] As part of its analysis, the Court may consider the consultative efforts of 

Western where the Provincial Crown has delegated procedural aspects of the duty 

to it: Haida, para. 53; Taku, para. 40; Beckman, at para. 39.  Throughout the 

application process that led to the Decisions, both the Provincial Crown and Western 

went to considerable lengths to meet with and engage the KFN respecting the 

potential impact the Decisions might have on the KFN’s interests.  Those efforts 

included repeated offers to meet with the KFN to answer questions and to provide 

information as well as offers to have a registered professional forester review the 

NIFSP with the KFN and discuss its concerns. 

[171] The NIFSP Extension Decision was made after the Provincial Crown and the 

KFN entered into the “Nanwakolas Agreement”, pursuant to which a framework for 

consultation on provincial forestry matters was laid out.  The existence of 

agreements is to be taken into account by the court when determining the adequacy 

of consultation: Ka’a’Gee Tu First Nation v. Canada (Attorney General), 2012 FC 

297 at paras. 49, 50 and 112. 

[172] Although the Provincial Crown approached the consultation process from a 

flawed perspective regarding the KFN’s claims for unextinguished rights, title and 

interests over the portion of the KFN Traditional Territory beyond the KFN Treaty 

Lands, it did not do so in respect of the KFN Treaty Lands themselves.  It had a full 

and clear understanding of what the KFN Treaties meant as pertaining to the KFN 
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Treaty Lands.  The consultation did not proceed on a misunderstanding or 

mischaracterization of the rights that the KFN Treaties protect.  

[173] The Provincial Crown properly notified the KFN of the proposed Decisions, 

sought its input and offered reasonable accommodations in terms of assistance and 

expertise before the Decisions were made.  The KFN was given full opportunity to 

provide input regarding the impacts the Decisions would have on its asserted rights, 

titles and interests.  The process offered the KFN the proper level of input.  Any 

shortcomings in the Provincial Crown’s approach to the consultation process did not 

result in the process itself being inadequate.  As stated in Haida, at para. 62: 

Perfect satisfaction is not required; the question is whether the regulatory 
scheme or government action “viewed as a whole, accommodates the 
collective aboriginal right in question”: 

[174] I find that, in the circumstances, the Provincial Crown satisfied its duty to 

consult in respect of the Decisions.   

[175] I should add that I would not have quashed or set aside the Decisions even if 

I had found that the duty to consult had not been met.  Rather, I would have directed 

that the Provincial Crown and the KFN engage in further consultation.  The 

Decisions cannot now be undone without causing significant and unnecessary 

disruption and expense.  Forestry is a significant economic driver in the northern part 

of Vancouver Island.  Quashing or suspending the Land Removal Decision and/or 

the NIFSP Approval Decision would likely have wide-ranging negative economic 

consequences on the forest industry, its employees and their communities, including 

the KFN , that would be unjustified in these circumstances.  The Decisions have 

been “hardwired” into Western’s business plan.  The public is entitled to reasonably 

rely on the legality and finality of published government decisions. 

[176] Despite six years having elapsed, the KFN has not identified any specific 

impact of the Decisions on its asserted and treaty rights.  Moreover, the vast majority 

of the area covered by the NIFSP is outside of the KFN Traditional Territory.  The 

consequences of quashing the Decisions when weighed against the absence of 
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evidence of specific harm to or impact on the KFN’s asserted and established treaty 

rights would simply not have warranted the remedy sought by the KFN. 

[177] The NIFSP is that planning document pursuant to which cutting permits and 

road permits are subsequently issued.  There is nothing that can be done to restore 

any harm that timber harvesting and road building during that time has had on the 

KFN’s treaty and asserted rights.  The KFN continues to have the opportunity, and 

the Provincial Crown continues to have the duty, to consult with each other 

regarding the NIFSP and decisions to be made under it, such as road and cutting 

permits. 

e) What is the Appropriate Remedy? 

[178] Given my finding that the duty to consult was satisfied, a discussion of the 

appropriate remedy is unnecessary.  However, counsel for the KFN made 

passionate submissions regarding the need for the Federal Crown to become 

involved in the consultation process where treaties are involved.  Those submissions 

are worthy of comment. 

[179] At para. 8 of the Further Amended Petition, the KFN asserts that the Federal 

Crown “has the primary responsibility on behalf of the Crown to uphold the [KFN 

Treaties] and to fulfil the obligations, duties and liabilities which the Crown had or 

owes to the KFN pursuant to the [KFN Treaties]”.  In particular, the KFN say that 

some of the lands subject to the Decisions are “village sites and enclosed fields” 

which are protected by the KFN Treaties and remain subject to unfulfilled treaty 

obligations on the part of the Crown to survey these lands.  The KFN argues that the 

Decisions have interfered with its treaty rights.  That jurisdiction, it argues, rests with 

the Federal Crown alone and that the KFN’s treaty rights “are constitutionally 

protected from interference or infringement by the Province”. 

[180] The specific relief sought by the KFN against the Federal Crown is as follows: 

A direction that the [Provincial Crown] and KFN engage the [Federal Crown] 
in such consultations regarding the Decisions as are ordered or directed by 
this Court, such engagement to be in accordance with this Court’s reasons 
for judgment and subject to this Court’s supervision. 
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[181] Counsel for the KFN submits that the time has come for the court to establish 

a “framework” to “transform the present climate of conflict, including confusion 

between the Crown governments about their roles and responsibilities, to respectful 

collaboration between the Treaty partners which upholds the Crown’s honour and 

fulfils constitutional obligations”.  The framework would apply “when the [Provincial 

Crown] contemplates decisions which have the potential to interfere with rights 

protected under the [KFN Treaties], including unfilled Treaty promises, about which 

the Crown governments have notice”. 

[182] Counsel for the KFN submits that there has been a century of denial on the 

part of the Provincial Crown and the Federal Crown with regard to Aboriginal treaty 

and asserted rights as well as disagreement “about the scope, extent and fulfilment 

of the Douglas Treaties’ rights and terms”.  She submits that, for decades, the Rules 

of Court and other legal hurdles have created delay and unmanageable expense for 

Aboriginals in their efforts to reconcile these differences and bring the impasse to an 

end.  In the meantime, innocent third parties, such as Western, are caught in the 

cross-fire.  She submits that the Court should take the initiative and go beyond the 

normal remedies (such as merely quashing or suspending the impugned decisions) 

and implement steps that would provide much needed incentive on the part of the 

Provincial Crown and Federal Crown to ensure adequate consultation and 

accommodation actively takes place.   

[183] She described her proposed framework as “forward looking”, [seeking] to 

establish conditions that will…assist the parties to move past conflict towards a 

negotiated resolution”. 

[184] Her proposed framework sets out a “two-step process”.  If consultation with 

the Provincial Crown does not resolve the issues raised, then the Federal Crown 

becomes engaged.  The proposed framework is as follows: 

When the Province is approached by a third party regarding a decision which 
may affect the lands and resources governed by a Douglas Treaty, the 
Province will undertake the following steps with the goal of ensuring that the 
correct Treaty partners are engaged for the purposes of collaborative 
decision-making, accommodation, and issue resolution: 
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(a) Contact the Indigenous government(s) of the Treaty Nation and inform 
them that they have been approached about the potential decision. 

(b) Contact Canada to inform them that they have been approached 
about the potential decision. 
(c) Engage with the Treaty Nation to strive to come to a common 
understanding, based on established legal principles of Treaty interpretation, 
of the Treaty Rights at stake and the potential interference with those rights. 

(d) Based on the engagement, the Province will provide notice to Canada 
of where the potential interference is more than the legal standard of 
insignificant or trivial, and the necessity for Canada to enter the engagement 
in order to fulfill its jurisdictional responsibilities.  The responsibility will then 
fall with Canada to assume a lead role in engagement with the Treaty Nation. 
If there is a disagreement between the Province and the Treaty Nation about 
the Treaty Rights at stake or the potential for interference, the Province and 
the Treaty Nation will engage in the following processes to seek to clarify and 
resolve the disagreement: 

(a) exchanging issue statements which clearly outline the perspectives of 
the Treaty Nation and the Province on each of the outstanding issues; 

(b) seeking expert advice on the outstanding issues – including possible 
expert studies and information gathering – which will include 
recommendations for resolution; 

(c) engaging in good faith negotiations concerning measures that may 
resolve the outstanding issues between the parties; 

(d) if the parties agree, engaging a third-party mediator to help mediate a 
resolution; 

(e) if the disagreement remains unresolved, Canada will be requested by 
the Province and the Treaty Nation to join the engagement seek to find a 
collaborative outcome; 

(f) where Canada has been engaged pursuant to (1) or (2), a process of 
decision-making and accommodation discussions with Canada and the 
Treaty Nation, inviting the Province to play roles within the process as 
appropriate in an effort to reach a collaborative outcome.   

Throughout the above processes, the Court will provide remedies, including 
Court supervised consultation and accommodation discussions.  

[185] Counsel for the KFN submits that structuring collaborative interaction within 

such a framework would foster collaborative engagement, focus discussion and 

allow recognition for unassimilated sovereignties and laws.   

[186] In Morris, the Supreme Court of Canada confirmed that treaty rights lie 

“squarely within Federal jurisdiction over ‘Indians, and Lands reserved for the 

Indians’” (para. 43), and are protected from infringement by provincial actions that 
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cause a “meaningful diminution” (para. 53) of the treaty right.  In reliance upon this 

statement of the law, the KFN argues that “only Canada can exercise its jurisdiction 

on behalf of the Crown to justify an interference with a Treaty right as may be 

required; Canada’s engagement ... is therefore required”.   

[187] Although the KFN do not contend that the Federal Crown owed it a duty of 

consultation, it does say that, if a Provincial Crown decision engages a treaty right, 

the Provincial Crown cannot exercise its s. 92 jurisdiction without Federal Crown 

oversight.  The KFN’s counsel argues that the involvement of Canada is required so 

that proper accommodation to address treaty rights under s. 35 of the Constitution 

Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 

[Constitution Act,1982] can be achieved.  She argues that the framework would give 

the parties some “definitional structure” in this way. 

[188] She further argues that the Court has jurisdiction to impose a framework for 

future consultations under R. 13-1(19) of the Supreme Court Civil Rules, which 

provides: 

(19) When making an order under these Supreme Court Civil Rules, the court 
may impose terms and conditions and give directions it considers will further 
the object of these Supreme Court Civil Rules. 

[189] She also referred to s. 5 of the Judicial Review Procedure Act, R.S.B.C. 1996, 

c. 241: 

5(1) On an application for judicial review in relation to the exercise, refusal to 
exercise, or purported exercise of a statutory power of decision, the court 
may direct the tribunal whose act or omission is the subject matter of the 
application to reconsider and determine, either generally or in respect of a 
specified matter, the whole or any part of a matter to which the application 
relates. 

(2) In giving a direction under subsection (1), the court must 

(a) advise the tribunal of its reasons, and 

(b) give it any directions that the court thinks appropriate for the 
reconsideration or otherwise of the whole or any part of the matter 
that is referred back for reconsideration. 
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[190] She pointed further to the following passage from the decision of the British 

Columbia Court of Appeal in Haida, (2002 BCCA 147) at para. 62: 

[62]   The extent to which any further remedies may be required or may 
properly be claimed at a later but still interim stage in these proceedings 
cannot now be predicted.  Much may depend on the quality of the 
consultation and accommodation processes.  So, to the extent it may be 
thought necessary, I would order that the parties have liberty to apply to a 
judge of the Supreme Court of British Columbia for whatever orders they may 
be instructed to seek, pending the conclusion of the proceedings with respect 
to the determination of aboriginal title and aboriginal rights, infringement and 
justification. 

[191] On appeal, the Court of Appeal’s order in Haida was only varied by the 

Supreme Court of Canada to the extent that the Crown’s obligation to consult did not 

extend to the third party. 

[192] The Provincial Crown submits that the KFN’s claim in this regard erroneously 

conflates federal jurisdiction to regulate treaty rights with the proposition that federal 

jurisdiction includes the ability to control the use of the KFN Treaty Lands.  The 

Federal Crown, supported by the other respondents, submits that this Court lacks 

jurisdiction to grant such relief because the Provincial Crown has the exclusive 

authority and obligation to consult regarding the Decisions, which dealt with matters 

entirely within the jurisdiction of the Provincial Crown.  They also argue that the 

proposed “framework” is inappropriate because there is no decision of the Federal 

Crown at issue and the Provincial Crown’s duty to consult adequately protects the 

KFN’s asserted and treaty rights. 

[193] The Federal Crown points out that the KFN is seeking, in essence, an order 

of mandamus against the Federal Crown, a remedy that can only be granted by the 

Federal Court under s. 18(1)(a) of the Federal Courts Act., R.S.C. 1985, c. F-7: 

Ehattesaht First Nation v. British Columbia (Agriculture and Lands), 2011 BCSC 658 

(leave to appeal denied: 2011 BCCA 325) at para. 33. 

[194] Moreover, the Federal Crown points out that the Supreme Court of Canada in 

Haida rejected the argument that any duty to consult pending proof of treaty rights 
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pursuant to s.35 of the Constitution Act, 1982 fell exclusively within the jurisdiction of 

the Federal Crown: 

[59] The duty to consult and accommodate here at issue is grounded in 
the assertion of Crown sovereignty which pre-dated the Union.  It follows that 
the Province took the lands subject to this duty... 

[195] After Haida, a host of British Columbia Court of Appeal and Supreme Court of 

Canada decisions have held that the duty to consult regarding potential impacts of 

provincial decisions on asserted and treaty rights falls upon the Provincial Crown.  In 

Taku River, at paras. 21 - 28, the Supreme Court of Canada clearly found that the 

honour of the Crown extended to the province.  In Rio Tinto, the Supreme Court of 

Canada upheld a provincial commission’s power to review the issue of whether the 

province owed a duty to consult to First Nations in regard to an agreement between 

B.C. Hydro and a third party to purchase electricity.  In West Moberly, at para. 5, the 

provincial government conceded it had a duty to consult and limited its argument to 

the position that its duty had been fulfilled.  

[196] In the recent decision of the Ontario Court of Appeal in Keewatin v. Ontario 

(Minister of Natural Resources), 2013 ONCA 158, the issue before the court was 

whether Ontario had the authority to “take up” tracts of land covered by a treaty so 

as to limit the rights of the First Nations to hunt or fish as provided for in the treaty.  

In rejecting a similar “two-step process” to that advocated by the KFN in this case, 

the court stated, at paras. 153 and 154: 

[153] The two-step process is unnecessary to protect the Aboriginal Treaty 
harvesting right because, when the Crown, through Ontario, takes up land, it 
must respect the Treaty right. When Ontario stepped into Canada’s shoes by 
virtue of the process of constitutional evolution, the legal standard that binds 
the Crown did not change and the Treaty right is fully protected. To require 
both levels of government to be engaged in a two-step process is, on its face, 
complicated and awkward. It is difficult to see how the process of 
consultation, which is required when the Treaty harvesting right is affected by 
taking up, would be improved by involving both levels of government.  

[154] The trial judge’s conclusion that Canada retains a role in Ontario’s use 
of the taking up provision could undermine, rather than advance, 
reconciliation. Leaving meaningful constitutional space for the exercise of 
provincial jurisdiction under ss. 109, 92(5) and 92A, without federal control 
under s. 91(24), fosters direct dialogue between the province and Treaty 3 
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First Nations. Such dialogue is key to achieving the goal of reconciliation. As 
the Supreme Court stated in Haida Nation v. British Columbia (Minister of 
Forests) ... at para. 32:  

Reconciliation is not a final legal remedy in the usual sense. Rather, it is a 
process flowing from rights guaranteed by s. 35(1) of the Constitution Act, 
1982. This process of reconciliation flows from the Crown’s duty of 
honourable dealing toward Aboriginal peoples, which arises in turn from the 
Crown’s assertion of sovereignty over an Aboriginal people and de facto 
control of land and resources that were formerly in the control of that people.  

[197] The Ontario Court of Appeal in Keewatin also rejected the notion that there is 

a residual role for the Federal Crown in respect of the implementation and operation 

of provincial authority on lands subject to treaty claims (at paras. 205 - 207): 

[205] With respect, such an expansion of s. 91(24) jurisdiction would render 
illusory provincial jurisdiction over the disposition and management of public 
lands and forests under ss. 109, 92(5) and 92A. As we have already 
explained, this would be contrary to the decision of the Privy Council in St. 
Catherine’s Milling and that of the Supreme Court in Smith. It would also be 
contrary to the Supreme Court’s emphasis on balanced federalism and the 
interdiction that a “federal head of power cannot be given a scope that would 
eviscerate a provincial legislative competence”: see Reference Re: Securities 
Act, 2011 SCC 66, [2011] 3 S.C.R. 837, at para. 71.   
[206] Turning to Mikisew, the trial judge’s conclusion that Canada has a 
residual s. 91(24) authority over Ontario’s use of the taking up clause is at 
odds with the principles set out by the Supreme Court of Canada in that case.  

[207] It is important to distinguish between a provincial taking up that would 
leave no meaningful harvesting right in a First Nation’s traditional territory 
from a taking up that would have a lesser impact than that. The former would 
infringe the First Nation’s treaty rights, whereas the latter would not. Where it 
is claimed that a taking up will infringe a treaty right, Mikisew makes it clear 
that the remedy is to bring an action for treaty infringement: see para. 48. An 
action for infringement does not engage Canada in a supervisory role.  

[198] Those principles apply with equal force to the circumstances of this case and 

I adopt them in their entirety.  The Decisions were not an attempt to determine or 

regulate an asserted or treaty right.  Mere incidental effects of a decision on 

Aboriginal rights do not make an otherwise constitutional law ultra vires: Canadian 

Western Bank v. Alberta, [2007] 2 S.C.R. 3 at para. 28.  As Morris made clear, at 

para. 50: 

Insignificant interference with a treaty right will not engage the protection 
afforded by s. 88 of the Indian Act...provincial laws or regulations that place a 
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modest burden on a person exercising a treaty right or that interfere in an 
insignificant way with the exercise of that right to do not infringe the right. 

[199] Any incidental effect on the KFN’s rights can and should be addressed by 

consultation. 

[200] The central issue over which this Court has jurisdiction is the question 

whether a duty to consult was triggered and whether it was adequately carried out. 

As laudable as the KFN’s proposed framework may be, I cannot lose sight of the fact 

that this is an application for judicial review of decisions of a statutory decision 

maker.  As was stated by the Court in Haida, “the remedy tail cannot wag the liability 

dog”: (Haida at para. 55).  I have decided this application within the confines of the 

legal system and principles that bind me.  When considering the issues of whether 

there was a duty to consult and if so, whether that consultation was reasonable, the 

court is confined to examining whether there were adverse impacts on the KFN’s 

asserted and treaty rights from those decisions:  Rio Tinto at para. 53.  The 

consultation does not go beyond the proposed decisions and engage the larger 

issue of how outstanding issues related to the existence of Aboriginal rights and title 

should be negotiated: Upper Nicola Indian Band v. British Columbia (Minister of 

Environment), 2011 BCSC 388 at paras. 119 and 123.  In my view, the Provincial 

Crown’s duty to consult, if properly undertaken, adequately protects the KFN’s 

asserted and treaty rights.   

[201] Further, it is not generally the role of the court to supervise consultation and 

the court should avoid such involvement: Adams Lake Indian Band v. Lieutenant 

Governor in council et al 2012 BCCA 333 at para. 63. 

[202] Courts have stated that particular forms of accommodation should be left to 

the parties themselves to determine. The courts will not dictate the form.  In 

Wii’litswx v HMTQ, 2008 BCSC 1620 (“Wii’litswx #2”), Neilson J. stated, at para. 23: 

Third, it is not for the Court to grant declaratory relief that dictates a particular 
form of accommodating Aboriginal interests. In Musqueam Indian Band v. 
British Columbia (Minister of Sustainable Resource Management), 2005 
BCCA 128, 251 D.L.R. (4th) 717 [37 B.C.L.R. (4th) 309, [2005] 2 C.N.L.R. 212] 
at paras. 99-100 and 104-105, both Hall and Lowry J.J.A. observed that the 
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courts ought not to become involved 44 in directing appropriate 
accommodation in treaty processes and negotiations between the Crown and 
First Nations. Instead, the parties should be left to engage in “the broadest 
consideration of appropriate arrangements”. Lowry J.A. at para. 105 stated:  

There is little in the decided cases from which assistance can be 
drawn with respect to the measure of interim accommodation that 
may be required in the circumstances that prevail in this case. Where, 
as here, no aboriginal title has been finally established, there may well 
be questions about whether and to what extent economic 
compensation or other forms of what might be said to be non-
reversible accommodation are necessary or appropriate. Given the 
disposition of the appeal, I consider these and other related questions 
that were not directly addressed in argument before us are now best 
left entirely to the parties unfettered by judicial commentary.  

[203] These sentiments were echoed in the dissenting reasons of Madam Justice 

Garson in West Moberly, at para. 287: 

“…It is not for a court on judicial review to mandate specific accommodation 
measures…[citations omitted]… nor specific outcomes to the process”  

[204] Moreover, there is no basis in law allowing this Court to direct that the 

Provincial Crown and the KFN engage the Federal Crown in consultation.  In my 

view, such a direction would amount to an unwarranted intrusion on provincial 

jurisdiction as mandated by s. 192 of the Constitution Act, 1867.  Section 92(5) and 

later s. 92A(b) granted the Provincial Crown jurisdiction to exclusively make laws in 

relation to forestry matters.  The Provincial Crown’s administration and control of 

lands and forests, including lands subject to treaty rights, includes the ability to sell, 

lease and license such lands and forests: Smylie v. The Queen, (1900) O.J. 19; 27 

O.A.R. 172 at 179 - 180 (C.A); Saskatchewan Natural Resources Reference, [1932] 

A.C. 28 at para. 4 (J.C.P.C.); Canada (Attorney General) v. Western Higbie and 

Albion Investments Ltd., [1945] SCR 385 at 404 - 405 and 408 - 409; Peter Hogg, 

Constitutional Law of Canada, 5th  ed. (looseleaf) (Toronto: Carswell, 2011) at para. 

29.3; Halalt First Nation v. British Columbia (Minister of Environment), 2011 BCSC 

945 at paras. 521 and 522 (reversed on appeal on other grounds).   
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[205] This power is subject to the duty to consult.  The Supreme Court of Canada in 

Haida at para. 27 made it clear that the Crown may continue to manage land and 

resources pending resolution of claims provided that there is consultation and 

reasonable accommodation. 

[206]  I agree with counsel for the Provincial Crown and Western that the Federal 

Crown has no jurisdiction to enforce, review or rescind the Decisions and it cannot 

be compelled to take steps to do so.  The involvement of the Federal Crown in the 

Decisions is constitutionally unwarranted.  Taken to its logical conclusion, 

implementation of the proposed framework would result in the Provincial Crown 

being unable to make any decisions under its s. 92 powers on lands affected by 

claims of Aboriginal rights and title without the involvement of the Federal Crown.  

As counsel for Western put it, while the fact that the KFN would like the Federal 

Crown to participate in the consultation process is a perfectly comprehensible 

political claim, it is not justiciable in the circumstances of this case. 

Conclusion 

[207] The petitioners are entitled to a declaration that the Provincial Crown has an 

ongoing duty to the KFN to consult with them in good faith and endeavour to seek 

accommodations regarding their claim of unextinguished Aboriginal rights, titles and 

interests in respect of the KFN Traditional Territory.   

[208] Although this declaration does not provide the relief the KFN advocated for in 

terms of their quest for a resolution of their Aboriginal land claims, neither does it 

ignore the problem.  I encourage and challenge both the Federal Crown and the 

Provincial Crown to engage the KFN regarding the KFN’s asserted and treaty rights, 

titles and interests with a view to the negotiation of a treaty without any further 

litigation, expense or delay. 

[209] All other relief sought in the petition is dismissed.   

[210] The petitioners have established a credible claim that the KFN Treaties did 

not extinguish their Aboriginal rights, titles and interests to the KFN Traditional 
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Territory beyond the KFN Treaty Lands.  Accordingly, I am inclined to order that the 

parties bear their own costs.  If necessary, however, the parties may speak to costs. 

[211] I am grateful to all counsel for their thorough and thoughtful submissions 

which, though voluminous, were professional and extremely helpful to me. 

“The Honourable Mr. Justice Weatherill” 
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Appendix A 

This map represents the north eastern part of Vancouver Island.  The dark circle 
extends around the KFN Traditional Territory.  The shaded territory within the 
Traditional Territory along the coast line designates the KFN Treaty Lands. 
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Delgamuukw, also known as Earl Muldoe, Delgamuukw, connu également sous le nom
suing on his own behalf and on behalf of all d’Earl Muldoe, en son propre nom et au
the members of the Houses of Delgamuukw nom de tous les membres des maisons
and Haaxw (and others suing on their own Delgamuukw et Haaxw (et d’autres
behalf and on behalf of thirty-eight Gitksan personnes en leur propre nom et au nom
Houses and twelve Wet’suwet’en Houses as des membres de trente-huit maisons Gitksan
shown in Schedule 1) Appellants/ et de douze maisons Wet’suwet’en, selon ce
Respondents on the cross-appeal qui est indiqué à l’annexe 1) Appelants/

Intimés dans le pourvoi incident

v. c.

Her Majesty The Queen in Right of the Sa Majesté la Reine du chef de la province
Province of British Columbia Respondent/ de la Colombie-Britannique Intimée/
Appellant on the cross-appeal Appelante dans le pourvoi incident

and et

The Attorney General of Le procureur général du Canada Intimé
Canada Respondent

and et

The First Nations Summit, the Musqueam Le First Nations Summit, la Nation
Nation et al. (as shown in Schedule 2), the Musqueam et autres (selon ce qui est
Westbank First Nation, the B.C. Cattlemen’s indiqué à l’annexe 2), la Première nation de
Association et al. (as shown in Schedule 3), Westbank, la B.C. Cattlemen’s Association
Skeena Cellulose Inc., Alcan Aluminum et autres (selon ce qui est indiqué à
Ltd. Interveners l’annexe 3), Skeena Cellulose Inc., Alcan

Aluminium Ltée Intervenants

INDEXED AS: DELGAMUUKW v. BRITISH COLUMBIA RÉPERTORIÉ: DELGAMUUKW c. COLOMBIE-BRITANNIQUE

File No.: 23799. No du greffe: 23799.

1997: June 16, 17; 1997: December 11. 1997: 16 et 17 juin; 1997: 11 décembre.

Present: Lamer C.J. and La Forest, L’Heureux-Dubé, Présents: Le juge en chef Lamer et les juges La Forest,
Sopinka,* Cory, McLachlin and Major JJ. L’Heureux-Dubé, Sopinka*, Cory, McLachlin et Major.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE LA COLOMBIE-
BRITISH COLUMBIA BRITANNIQUE

Constitutional law — Aboriginal rights — Aboriginal Droit constitutionnel — Droits ancestraux — Titre
land title — Claim made for large tract — Content of aborigène sur des terres — Revendication d’un vaste
aboriginal title — How aboriginal title protected by territoire — Contenu du titre aborigène — Comment
s. 35(1) of Constitution Act, 1982 — What required to l’art. 35(1) de la Loi constitutionnelle de 1982 protège-

*Sopinka J. took no part in this judgment. *Le juge Sopinka n’a pas pris part au jugement.
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prove aboriginal title — Whether claim to self-govern- t-il le titre aborigène? — Quels sont les éléments de
ment made out — Whether province could extinguish preuve requis pour établir le titre aborigène? — Le
aboriginal rights after 1871, either under own jurisdic- bien-fondé de la revendication de l’autonomie gouver-
tion or through the operation of s. 88 of the Indian Act nementale a-t-il été établi? — La province pouvait-elle,
(incorporating provincial laws of general application by après 1871, éteindre des droits ancestraux soit par
reference) — Constitution Act, 1982, s. 35(1) — Indian l’exercice de sa propre compétence soit par l’effet de
Act, R.S.C., 1985, c. I-5, s. 88. l’art. 88 de la Loi sur les Indiens (qui incorpore par ren-

voi les lois provinciales d’application générale)? — Loi
constitutionnelle de 1982, art. 35(1) — Loi sur les
Indiens, L.R.C. (1985), ch. I-5, art. 88.

Constitutional law — Aboriginal rights — Aboriginal Droit constitutionnel — Droits ancestraux — Titre
land title — Evidence — Oral history and native law aborigène sur des terres — Preuve — Récits oraux et
and tradition — Weight to be given evidence — Ability règles de droit et traditions autochtones — Poids à don-
of Court to interfere with trial judge’s factual findings. ner aux éléments de preuve — Pouvoir d’intervention de

la Cour quant aux conclusions de fait du juge de pre-
mière instance.

Courts — Procedure — Land claims — Aboriginal Tribunaux — Procédure — Revendications territo-
title and self-government — Claim altered but no formal riales — Titre aborigène et autonomie gouvernementale
amendments to pleadings made — Whether pleadings — Revendication modifiée mais sans modification for-
precluded the Court from entertaining claims. melle des actes de procédure — Les actes de procédure

empêchent-ils la Cour d’entendre les revendications?

The appellants, all Gitksan or Wet’suwet’en heredi- Les appelants, tous des chefs héréditaires Wet’su-
tary chiefs, both individually and on behalf of their wet’en ou Gitksan, revendiquent tant en leur propre nom
“Houses”, claimed separate portions of 58,000 square qu’au nom de leurs «maisons» des parties distinctes
kilometres in British Columbia. For the purpose of the d’un territoire de 58 000 kilomètres carrés situé en
claim, this area was divided into 133 individual territo- Colombie-Britannique. Aux fins de la revendication, ce
ries, claimed by the 71 Houses. This represents all of the grand territoire a été divisé en 133 territoires distincts,
Wet’suwet’en people, and all but 12 of the Gitksan revendiqués par les 71 maisons. Y sont représentés tous
Houses. Their claim was originally for “ownership” of les Wet’suwet’en et toutes les maisons Gitksan, à l’ex-
the territory and “jurisdiction” over it. (At this Court, ception de 12. Initialement, les appelants revendiquaient
this was transformed into, primarily, a claim for aborigi- la «propriété» du territoire et la «compétence» sur celui-
nal title over the land in question.) British Columbia ci. (Devant la Cour, cette revendication a changé et est
counterclaimed for a declaration that the appellants have devenue principalement la revendication d’un titre abo-
no right or interest in and to the territory or alterna- rigène sur le territoire en question.) La Colombie-Bri-
tively, that the appellants’ cause of action ought to be tannique a présenté une demande reconventionnelle
for compensation from the Government of Canada. dans laquelle elle sollicite une déclaration portant que

les appelants n’ont aucun droit ou intérêt dans le terri-
toire, ou, subsidiairement, que la cause d’action des
appelants devrait être l’obtention d’une indemnité de la
part du gouvernement du Canada.

At trial, the appellants’ claim was based on their his- Au procès, les appelants ont fondé leur revendication
torical use and “ownership” of one or more of the terri- sur la «propriété» et l’utilisation historiques d’un ou de
tories. In addition, the Gitksan Houses have an plusieurs des territoires. En outre, les maisons Gitksan
“adaawk” which is a collection of sacred oral tradition ont un «adaawk», c’est-à-dire un ensemble de traditions
about their ancestors, histories and territories. The orales sacrées au sujet de leurs ancêtres, de leur histoire
Wet’suwet’en each have a “kungax” which is a spiritual et de leurs territoires. Chaque maison Wet’suwet’en pos-
song or dance or performance which ties them to their sède un «kungax», c’est-à-dire un chant, une danse ou
land. Both of these were entered as evidence on behalf une représentation spirituelle qui les rattache à leur terri-
of the appellants. The most significant evidence of spiri- toire. Ces deux éléments ont été déposés en preuve au
tual connection between the Houses and their territory nom des appelants. Le signe le plus important du lien

19
97

 C
an

LI
I 3

02
 (

S
C

C
)



1012 [1997] 3 S.C.R.DELGAMUUKW v. B.C. 

was a feast hall where the Gitksan and Wet’suwet’en spirituel entre les différentes maisons et leur territoire
peoples tell and retell their stories and identify their ter- est la salle des célébrations. C’est là que les Wet’su-
ritories to remind themselves of the sacred connection wet’en et les Gitksan disent et redisent leurs récits et
that they have with their lands. The feast has a ceremo- identifient leurs territoires afin de se rappeler le lien
nial purpose but is also used for making important deci- sacré qu’ils entretiennent avec leurs terres. Ces célébra-
sions. tions ont une fin rituelle, mais elles sont aussi l’occasion

de prise de décisions importantes.

The trial judge did not accept the appellants’ evidence Le juge de première instance n’a pas accepté les récits
of oral history of attachment to the land. He dismissed oraux que les appelants présentaient comme éléments de
the action against Canada, dismissed the plaintiffs’ preuve de leur attachement au territoire. Il a rejeté l’ac-
claims for ownership and jurisdiction and for aboriginal tion contre le Canada, il a rejeté les revendications, par
rights in the territory, granted a declaration that the les demandeurs, de la propriété du territoire, de la com-
plaintiffs were entitled to use unoccupied or vacant land pétence sur celui-ci ou de droits ancestraux à son égard,
subject to the general law of the province, dismissed the il a accordé une déclaration portant que les demandeurs
claim for damages and dismissed the province’s coun- avaient le droit d’utiliser toute terre inoccupée ou
terclaim. No order for costs was made. On appeal, the vacante, sous réserve du respect des lois d’application
original claim was altered in two different ways. First, générale de la province, il a rejeté la demande de dom-
the claims for ownership and jurisdiction were replaced mages-intérêts et il a rejeté la demande reconvention-
with claims for aboriginal title and self-government, nelle de la province. Il n’a rendu aucune ordonnance
respectively. Second, the individual claims by each concernant les dépens. En appel, la revendication ini-
House were amalgamated into two communal claims, tiale a été modifiée de deux façons. Premièrement, les
one advanced on behalf of each nation. There were no revendications relatives à la propriété des territoires et à
formal amendments to the pleadings to this effect. The la compétence sur ceux-ci ont été remplacées respecti-
appeal was dismissed by a majority of the Court of vement par la revendication du titre aborigène et la
Appeal. revendication de l’autonomie gouvernementale. Deuxiè-

mement, les revendications individuelles présentées par
chaque maison ont été fusionnées en deux revendica-
tions collectives, une au nom de chaque nation. Aucune
modification en ce sens n’a été apportée formellement
aux actes de procédure. L’appel a été rejeté par la Cour
d’appel à la majorité.

The principal issues on the appeal, some of which Les principales questions dans le pourvoi sont les sui-
raised a number of sub-issues, were as follows: (1) vantes: (1) Les actes de procédure empêchent-ils la Cour
whether the pleadings precluded the Court from enter- d’examiner les revendications relatives au titre abori-
taining claims for aboriginal title and self-government; gène et à l’autonomie gouvernementale? (2) Quel pou-
(2) what was the ability of this Court to interfere with voir notre Cour a-t-elle de modifier les conclusions de
the factual findings made by the trial judge; (3) what is fait du juge de première instance? (3) Quel est le con-
the content of aboriginal title, how is it protected by tenu du titre aborigène, comment est-il protégé par le
s. 35(1) of the Constitution Act, 1982, and what is par. 35(1) de la Loi constitutionnelle de 1982 et com-
required for its proof; (4) whether the appellants made ment fait-on la preuve de son existence? (4) Les appe-
out a claim to self-government; and, (5) whether the lants ont-ils établi le bien-fondé de leur revendication de
province had the power to extinguish aboriginal rights l’autonomie gouvernementale? (5) La province avait-
after 1871, either under its own jurisdiction or through elle, après 1871, le pouvoir d’éteindre des droits ances-
the operation of s. 88 of the Indian Act. traux soit par l’exercice de sa propre compétence soit

par l’effet de l’art. 88 de la Loi sur les Indiens?

Held: The appeal should be allowed in part and the Arrêt: Le pourvoi est accueilli en partie et le pourvoi
cross-appeal should be dismissed. incident est rejeté.
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Whether the Claims Were Properly Before the Court La Cour était-elle régulièrement saisie des revendica-
tions?

Per Lamer C.J. and Cory, McLachlin, and Major JJ.: Le juge en chef Lamer et les juges Cory, McLachlin
The claims were properly before the Court. Although et Major: La Cour était régulièrement saisie des revendi-
the pleadings were not formally amended, the trial judge cations. Même si les actes de procédure n’ont pas été
did allow a de facto amendment to permit a claim for formellement modifiés, le juge de première instance a
aboriginal rights other than ownership and jurisdiction. bel et bien accepté une modification de facto pour per-
The respondents did not appeal this de facto amendment mettre la revendication de droits ancestraux autres que
and the trial judge’s decision on this point must accord- la propriété et la compétence. Les intimés n’ont pas
ingly stand. interjeté appel contre cette modification de facto et la

décision du juge de première instance sur ce point doit
être maintenue.

No amendment was made with respect to the amalga- Aucune modification n’a été apportée en ce qui a trait
mation of the individual claims brought by the individ- à la fusion des revendications individuelles présentées
ual Gitksan and Wet’suwet’en Houses into two collec- par les maisons Wet’suwet’en et Gitksan en deux reven-
tive claims, one by each nation, for aboriginal title and dications collectives, une pour chaque nation, sollicitant
self-government. The collective claims were simply not un titre aborigène et l’autonomie gouvernementale. Les
in issue at trial and to frame the case on appeal in a dif- revendications collectives n’étaient tout simplement pas
ferent manner would retroactively deny the respondents en litige en première instance, et redéfinir le litige en
the opportunity to know the appellants’ case. appel aurait pour effet de nier rétroactivement aux

intimés la possibilité de savoir quelle est la cause des
appelants.

A new trial is necessary. First, the defect in the plead- Il est nécessaire de tenir un nouveau procès. Premiè-
ings prevented the Court from considering the merits of rement, le vice dans les actes de procédure a empêché la
this appeal. The parties at a new trial would decide Cour d’examiner le fond du pourvoi. Il reviendra aux
whether any amendment was necessary to make the parties à un nouveau procès de se demander si une
pleadings conform with the other evidence. Then, too, modification est nécessaire pour rendre les actes de pro-
appellate courts, absent a palpable and overriding error, cédure conformes à la preuve. En outre, sauf erreur
should not substitute their own findings of fact even manifeste et dominante, les cours d’appel ne devraient
when the trial judge misapprehended the law which was pas substituer leurs propres conclusions de fait à celles
applied to those facts. Appellate intervention is war- du juge de première instance, même lorsque ce dernier a
ranted, however, when the trial court fails to appreciate mal saisi le droit qu’il a appliqué aux faits en question.
the evidentiary difficulties inherent in adjudicating Par contre, une cour d’appel est justifiée d’intervenir
aboriginal claims when applying the rules of evidence dans le cas où le juge de première instance n’a pas tenu
and interpreting the evidence before it. compte des difficultés de preuve inhérentes à l’examen

des revendications de droits ancestraux, lorsqu’il a
appliqué les règles de preuve et a interprété la preuve
qui lui était présentée.

Per La Forest and L’Heureux-Dubé JJ.: The amalga- Les juges La Forest et L’Heureux-Dubé: La fusion
mation of the appellants’ individual claims technically des revendications individuelles des appelants a empê-
prevents a consideration of the merits. However, there is ché, sur le plan de la forme, la Cour d’examiner le fond
a more substantive problem with the pleadings. The de l’affaire. Cependant, les actes de procédure posent un
appellants sought a declaration of “aboriginal title” but problème encore plus substantiel. Même si les appelants
attempted, in essence, to prove that they had complete ont sollicité un jugement déclarant l’existence d’un
control over the territory. It follows that what the appel- «titre aborigène», ils ont essentiellement tenté d’établir
lants sought by way of declaration and what they set out qu’ils exerçaient un contrôle complet sur le territoire en

question. Il s’ensuit que ce que les appelants ont
demandé à la Cour de leur reconnaı̂tre, par voie de juge-
ment déclaratoire, et ce qu’ils se sont efforcés d’établir
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to prove by way of the evidence were two different mat- par la preuve, étaient deux choses différentes. La tenue
ters. A new trial should be ordered. d’un nouveau procès doit être ordonnée.

McLachlin J. was in substantial agreement. Le juge McLachlin est largement en accord avec ces
motifs.

The Ability of the Court to Interfere with the Trial Le pouvoir de la Cour de modifier les conclusions de
Judge’s Factual Findings fait du juge de première instance

Per Lamer C.J. and Cory, McLachlin and Major JJ.: Le juge en chef Lamer et les juges Cory, McLachlin
The factual findings made at trial could not stand et Major: Les conclusions de fait tirées en première ins-
because the trial judge’s treatment of the various kinds tance ne pouvaient être maintenues en raison du fait que
of oral histories did not satisfy the principles laid down le traitement accordé aux divers types de récits oraux
in R. v. Van der Peet. The oral histories were used in an par le juge de première instance ne respecte pas les prin-
attempt to establish occupation and use of the disputed cipes établis dans R. c. Van der Peet. Ces récits ont été
territory which is an essential requirement for aboriginal invoqués pour tenter d’établir l’occupation et l’utilisa-
title. The trial judge refused to admit or gave no inde- tion du territoire contesté, condition essentielle à l’exis-
pendent weight to these oral histories and then con- tence du titre aborigène. Après avoir refusé d’admettre
cluded that the appellants had not demonstrated the req- ces récits oraux ou de leur accorder quelque valeur pro-
uisite degree of occupation for “ownership”. Had the bante indépendante que ce soit, le juge de première ins-
oral histories been correctly assessed, the conclusions tance est arrivé à la conclusion que les appelants
on these issues of fact might have been very different. n’avaient pas démontré l’existence du degré d’occupa-

tion requis du territoire pour fonder la «propriété» de
celui-ci. Si le juge du procès avait apprécié correctement
les récits oraux, ses conclusions sur ces questions de fait
auraient pu être très différentes.

The Content of Aboriginal Title, How It Is Protected by Le contenu du titre aborigène, la façon dont il est pro-
s. 35(1) of the Constitution Act, 1982, and the Require- tégé par le par. 35(1) de la Loi constitutionnelle de
ments Necessary to Prove It 1982 et les exigences en matière de preuve de son exis-

tence

Per Lamer C.J. and Cory, McLachlin and Major JJ.: Le juge en chef Lamer et les juges Cory, McLachlin
Aboriginal title encompasses the right to exclusive use et Major: Le titre aborigène comprend le droit d’utiliser
and occupation of the land held pursuant to that title for et d’occuper de façon exclusive les terres détenues en
a variety of purposes, which need not be aspects of vertu de ce titre pour différentes fins qui ne doivent pas
those aboriginal practices, customs and traditions which nécessairement être des aspects de coutumes, pratiques
are integral to distinctive aboriginal cultures. The pro- et traditions autochtones faisant partie intégrante d’une
tected uses must not be irreconcilable with the nature of culture autochtone distinctive. Ces utilisations protégées
the group’s attachment to that land. ne doivent pas être incompatibles avec la nature de l’at-

tachement qu’a le groupe concerné pour ces terres.

Aboriginal title is sui generis, and so distinguished Le titre aborigène est un droit sui generis; il se distin-
from other proprietary interests, and characterized by gue de ce fait des autres intérêts de propriété et est
several dimensions. It is inalienable and cannot be trans- caractérisé par différentes dimensions. Le titre abori-
ferred, sold or surrendered to anyone other than the gène est inaliénable et ne peut être transféré, cédé ou
Crown. Another dimension of aboriginal title is its vendu à personne d’autre que la Couronne. Les origines
sources: its recognition by the Royal Proclamation, du titre aborigène constituent une autre dimension de
1763 and the relationship between the common law celui-ci: sa reconnaissance par la Proclamation royale
which recognizes occupation as proof of possession and de 1763 et le rapport entre la common law, qui reconnaı̂t
systems of aboriginal law pre-existing assertion of Brit- l’occupation comme preuve de la possession en droit, et
ish sovereignty. Finally, aboriginal title is held com- les systèmes juridiques autochtones qui existaient avant
munally. l’affirmation de la souveraineté britannique. Finalement,

le titre aborigène est détenu collectivement.
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The exclusive right to use the land is not restricted to Le droit exclusif d’utiliser les terres ne comprend pas
the right to engage in activities which are aspects of simplement le droit d’exercer des activités qui sont des
aboriginal practices, customs and traditions integral to aspects de coutumes, pratiques et traditions autochtones
the claimant group’s distinctive aboriginal culture. faisant partie intégrante de la culture distinctive du
Canadian jurisprudence on aboriginal title frames the groupe autochtone qui revendique le droit. La jurispru-
“right to occupy and possess” in broad terms and, sig- dence canadienne relative au titre aborigène définit le
nificantly, is not qualified by the restriction that use be «droit d’occuper et de posséder» en termes généraux et,
tied to practice, custom or tradition. The nature of the fait important, ne l’assortit pas d’une réserve le limitant
Indian interest in reserve land which has been found to aux utilisations liées à des coutumes, pratiques ou tradi-
be the same as the interest in tribal lands is very broad tions. La nature du droit des Indiens sur les terres des
and incorporates present-day needs. Finally, aboriginal réserves, qui a été déclaré être le même que leur droit
title encompasses mineral rights and lands held pursuant sur les terres tribales, est très générale et intègre les
to aboriginal title should be capable of exploitation. besoins actuels des collectivités autochtones. Finale-
Such a use is certainly not a traditional one. ment, le titre aborigène comprend les droits miniers, et

les terres détenues en vertu d’un titre aborigène
devraient pouvoir être exploitées pour ces ressources, ce
qui ne constitue certes pas une utilisation traditionnelle.

The content of aboriginal title contains an inherent Le contenu du titre aborigène comporte une limite
limit in that lands so held cannot be used in a manner intrinsèque, savoir que les terres détenues en vertu d’un
that is irreconcilable with the nature of the claimants’ titre aborigène ne peuvent pas être utilisées d’une
attachment to those lands. This inherent limit arises manière incompatible avec la nature de l’attachement
because the relationship of an aboriginal community qu’ont les revendicateurs pour ces terres. Cette limite
with its land should not be prevented from continuing intrinsèque découle du fait que rien ne devrait empêcher
into the future. Occupancy is determined by reference to ce rapport de continuer dans le futur. L’occupation est
the activities that have taken place on the land and the définie en fonction des activités qui ont été exercées sur
uses to which the land has been put by the particular les terres et des utilisations qui ont été faites de celles-ci
group. If lands are so occupied, there will exist a special par le groupe en question. Si des terres font l’objet
bond between the group and the land in question such d’une telle occupation, il existera entre ce groupe et les
that the land will be part of the definition of the group’s terres visées un lien spécial tel que les terres feront par-
distinctive culture. Land held by virtue of aboriginal tie intégrante de la définition de la culture distinctive du
title may not be alienated because the land has an inher- groupe. Les terres détenues en vertu d’un titre aborigène
ent and unique value in itself, which is enjoyed by the sont inaliénables parce qu’elles ont en elles-mêmes une
community with aboriginal title to it. The community valeur intrinsèque et unique dont jouit la collectivité qui
cannot put the land to uses which would destroy that possède le titre aborigène sur celles-ci. La collectivité ne
value. Finally, the importance of the continuity of the peut pas faire de ces terres des utilisations qui détrui-
relationship between an aboriginal community and its raient cette valeur. Enfin, l’importance de la continuité
land, and the non-economic or inherent value of that du rapport qu’entretient une collectivité autochtone avec
land, should not be taken to detract from the possibility ses terres et la valeur non économique ou intrinsèque de
of surrender to the Crown in exchange for valuable con- celles-ci ne devraient pas être considérées comme fai-
sideration. On the contrary, the idea of surrender rein- sant obstacle à la possibilité d’une cession à la Cou-
forces the conclusion that aboriginal title is limited. If ronne moyennant contrepartie de valeur. Au contraire,
aboriginal peoples wish to use their lands in a way that l’idée de cession renforce la conclusion que le titre abo-
aboriginal title does not permit, then they must surren- rigène est limité. Si les autochtones désirent utiliser
der those lands and convert them into non-title lands to leurs terres d’une manière que ne permet pas le titre, ils
do so. doivent alors les céder et les convertir en terres non

visées par un titre aborigène.

Aboriginal title at common law was recognized well Le titre aborigène a été reconnu en common law bien
before 1982 and is accordingly protected in its full form avant 1982 et est par conséquent protégé dans sa forme
by s. 35(1). The constitutionalization of common law complète par le par. 35(1). Toutefois, la constitutionnali-
aboriginal rights, however, does not mean that those sation par le par. 35(1) des droits ancestraux reconnus
rights exhaust the content of s. 35(1). The existence of en common law ne signifie pas que ces droits épuisent le
an aboriginal right at common law is sufficient, but not contenu du par. 35(1). L’existence d’un droit ancestral
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necessary, for the recognition and affirmation of that reconnu en common law est donc suffisante, mais pas
right by s. 35(1). nécessaire, pour la reconnaissance et la confirmation de

ce droit par le par. 35(1).

Constitutionally recognized aboriginal rights fall Les droits ancestraux reconnus et confirmés par le
along a spectrum with respect to their degree of connec- par. 35(1) s’étalent le long d’un spectre, en fonction de
tion with the land. At the one end are those aboriginal leur degré de rattachement avec le territoire visé. À une
rights which are practices, customs and traditions inte- extrémité du spectre, il y a le cas des droits ancestraux
gral to the distinctive aboriginal culture of the group qui sont des coutumes, pratiques et traditions faisant
claiming the right but where the use and occupation of partie intégrante de la culture autochtone distinctive du
the land where the activity is taking place is not suffi- groupe qui revendique le droit en question mais où l’oc-
cient to support a claim of title to the land. In the middle cupation et l’utilisation du territoire sur lequel l’activité
are activities which, out of necessity, take place on land est pratiquée sont insuffisantes pour étayer la revendica-
and indeed, might be intimately related to a particular tion du titre sur celui-ci. Au milieu du spectre, on trouve
piece of land. Although an aboriginal group may not be les activités qui, par nécessité, sont pratiquées sur le ter-
able to demonstrate title to the land, it may nevertheless ritoire et, de fait, pourraient même être étroitement ratta-
have a site-specific right to engage in a particular activ- chées à une parcelle de terrain particulière. Bien qu’un
ity. At the other end of the spectrum is aboriginal title groupe autochtone puisse être incapable de démontrer
itself which confers more than the right to engage in l’existence d’un titre sur le territoire, il peut quand
site-specific activities which are aspects of the practices, même avoir le droit — spécifique à un site — de
customs and traditions of distinctive aboriginal cultures. s’adonner à une activité particulière. À l’autre extrémité
Site-specific rights can be made out even if title cannot. du spectre, il y a le titre aborigène proprement dit, qui
Because aboriginal rights can vary with respect to their confère quelque chose de plus que le droit d’exercer des
degree of connection with the land, some aboriginal activités spécifiques à un site qui sont des aspects de
groups may be unable to make out a claim to title, but coutumes, pratiques et traditions de cultures autochtones
will nevertheless possess aboriginal rights that are rec- distinctives. L’existence de droits spécifiques à un site
ognized and affirmed by s. 35(1), including site-specific peut être établie même si l’existence d’un titre ne peut
rights to engage in particular activities. pas l’être. Étant donné que les droits ancestraux peuvent

varier en fonction de leur degré de rattachement au terri-
toire, il est possible que certains groupes autochtones
soient incapables d’établir le bien-fondé de leur revendi-
cation d’un titre, mais qu’ils possèdent néanmoins des
droits ancestraux reconnus et confirmés par le
par. 35(1), notamment des droits spécifiques à un site
d’exercer des activités particulières.

Aboriginal title is a right to the land itself. That land Le titre aborigène est le droit au territoire lui-même.
may be used, subject to the inherent limitations of Sous réserve des limites inhérentes au titre aborigène, ce
aboriginal title, for a variety of activities, none of which territoire peut être utilisé pour diverses activités, dont
need be individually protected as aboriginal rights under aucune ne doit nécessairement être protégée individuel-
s. 35(1). Those activities are parasitic on the underlying lement en tant que droit ancestral prévu au par. 35(1).
title. Section 35(1), since its purpose is to reconcile the Ces activités sont des parasites du titre sous-jacent.
prior presence of aboriginal peoples with the assertion Comme l’objet du par. 35(1) est de concilier la présence
of Crown sovereignty, must recognize and affirm both antérieure des peuples autochtones en Amérique du
aspects of that prior presence — first, the occupation of Nord avec l’affirmation de la souveraineté de la Cou-
land, and second, the prior social organization and dis- ronne, cette disposition doit reconnaı̂tre et confirmer les
tinctive cultures of aboriginal peoples on that land. deux aspects de cette préexistence, savoir l’occupation

du territoire, d’une part, et l’organisation sociale anté-
rieure et les cultures distinctives des peuples autoch-
tones habitant ce territoire, d’autre part.

The test for the identification of aboriginal rights to Bien que le critère applicable pour déterminer l’exis-
engage in particular activities and the test for the identi- tence de droits ancestraux autorisant l’exercice d’acti-
fication of aboriginal title, although broadly similar, are vités particulières et le critère applicable pour détermi-
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distinct in two ways. First, under the test for aboriginal ner l’existence d’un titre aborigène comportent de
title, the requirement that the land be integral to the dis- grandes similitudes, ils se distinguent l’un de l’autre de
tinctive culture of the claimants is subsumed by the deux façons: premièrement, dans le cadre du critère
requirement of occupancy. Second, whereas the time for relatif au titre aborigène, l’exigence que le territoire
the identification of aboriginal rights is the time of first fasse partie intégrante de la culture distincte des deman-
contact, the time for the identification of aboriginal title deurs est subsumée sous l’exigence d’occupation;
is the time at which the Crown asserted sovereignty over deuxièmement, alors que c’est le moment du premier
the land. contact avec les Européens qui est le moment pertinent

pour la détermination des droits ancestraux, dans le cas
du titre aborigène, c’est le moment de l’affirmation par
la Couronne de sa souveraineté sur le territoire.

In order to establish a claim to aboriginal title, the Pour établir le bien-fondé de la revendication d’un
aboriginal group asserting the claim must establish that titre aborigène, le groupe autochtone qui revendique le
it occupied the lands in question at the time at which the titre doit démontrer qu’il occupait les terres en question
Crown asserted sovereignty over the land subject to the au moment où la Couronne a affirmé sa souveraineté sur
title. In the context of aboriginal title, sovereignty is the ces terres. Lorsqu’il est question de titre aborigène, la
appropriate time period to consider for several reasons. période de l’affirmation de la souveraineté est celle qui
First, from a theoretical standpoint, aboriginal title doit être prise en considération, et ce pour plusieurs rai-
arises out of prior occupation of the land by aboriginal sons. Premièrement, d’un point de vue théorique, le titre
peoples and out of the relationship between the common aborigène découle de l’occupation antérieure du terri-
law and pre-existing systems of aboriginal law. Aborigi- toire par les peuples autochtones et du rapport entre la
nal title is a burden on the Crown’s underlying title. The common law et les régimes juridiques autochtones
Crown, however, did not gain this title until it asserted préexistants. Le titre aborigène grève le titre sous-jacent
sovereignty and it makes no sense to speak of a burden de la Couronne. Cependant, celle-ci n’a acquis ce titre
on the underlying title before that title existed. Aborigi- qu’à compter du moment où elle a affirmé sa souverai-
nal title crystallized at the time sovereignty was neté sur le territoire en question et il serait absurde de
asserted. Second, aboriginal title does not raise the prob- parler d’une charge grevant le titre sous-jacent avant que
lem of distinguishing between distinctive, integral celui-ci ait existé. Le titre aborigène s’est cristallisé au
aboriginal practices, customs and traditions and those moment de l’affirmation de la souveraineté. Deuxième-
influenced or introduced by European contact. Under ment, le titre aborigène ne soulève pas le problème que
common law, the act of occupation or possession is suf- pose la distinction entre les coutumes, pratiques et tradi-
ficient to ground aboriginal title and it is not necessary tions distinctives faisant partie intégrante d’une société
to prove that the land was a distinctive or integral part autochtone et celles qui ont été introduites par suite du
of the aboriginal society before the arrival of Europeans. contact avec les Européens ou influencées par celui-ci.
Finally, the date of sovereignty is more certain than the En vertu de la common law, le fait de l’occupation ou de
date of first contact. la possession suffit pour fonder un titre aborigène, et il

n’est pas nécessaire de prouver que le territoire en ques-
tion faisait partie intégrante de la société autochtone
visée avant l’arrivée des Européens ou qu’il était un élé-
ment distinctif de celle-ci. Finalement, la date de l’affir-
mation de la souveraineté a un caractère plus certain que
celle du premier contact avec les Européens.

Both the common law and the aboriginal perspective Tant la common law que le point de vue des autoch-
on land should be taken into account in establishing the tones à l’égard du territoire devraient être pris en
proof of occupancy. At common law, the fact of physi- compte dans la démonstration de l’occupation. En com-
cal occupation is proof of possession at law, which in mon law, l’occupation physique fait preuve de la pos-
turn will ground title to the land. Physical occupation session en droit, fait qui à son tour fondera le droit au
may be established in a variety of ways, ranging from titre sur les terres. L’occupation physique peut être
the construction of dwellings through cultivation and prouvée par différents faits, allant de la construction de
enclosure of fields to regular use of definite tracts of bâtiments à l’utilisation régulière de secteurs bien défi-
land for hunting, fishing or otherwise exploiting its nis du territoire pour y pratiquer la chasse, la pêche ou
resources. In considering whether occupation sufficient d’autres types d’exploitation de ses ressources, en pas-
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to ground title is established, the group’s size, manner of sant par la délimitation et la culture de champs. Dans
life, material resources, and technological abilities, and l’examen de la question de savoir si on a fait la preuve
the character of the lands claimed must be taken into d’une occupation suffisante pour fonder un titre abori-
account. Given the occupancy requirement, it was not gène, il faut tenir compte de la taille, du mode de vie,
necessary to include as part of the test for aboriginal des ressources matérielles et des habiletés technolo-
title whether a group demonstrated a connection with giques du groupe concerné, ainsi que de la nature des
the piece of land as being of central significance to its terres revendiquées. Compte tenu de l’exigence d’occu-
distinctive culture. Ultimately, the question of physical pation, il n’est pas nécessaire d’inclure dans le critère
occupation is one of fact to be determined at trial. relatif au titre aborigène la question de savoir si le

groupe concerné a démontré que le lien qui le rattache
au territoire visé est d’une importance fondamentale
pour sa culture distinctive. En définitive, la preuve de
l’occupation physique est une question de fait à trancher
au procès.

If present occupation is relied on as proof of occupa- Si l’occupation actuelle est invoquée comme preuve
tion pre-sovereignty, there must be a continuity between de l’occupation antérieure à l’affirmation de la souverai-
present and pre-sovereignty occupation. Since conclu- neté, il faut qu’il y ait une continuité entre l’occupation
sive evidence of pre-sovereignty occupation may be dif- antérieure à l’affirmation de la souveraineté et l’occupa-
ficult, an aboriginal community may provide evidence tion actuelle. Étant donné qu’il peut s’avérer difficile
of present occupation as proof of pre-sovereignty occu- d’apporter des éléments de preuve concluants d’une
pation in support of a claim to aboriginal title. An occupation antérieure à l’affirmation de la souveraineté,
unbroken chain of continuity need not be established une collectivité autochtone peut produire, au soutien de
between present and prior occupation. The fact that the la revendication d’un titre aborigène, des éléments de
nature of occupation has changed would not ordinarily preuve de l’occupation actuelle comme preuve de l’oc-
preclude a claim for aboriginal title, as long as a sub- cupation antérieure à l’affirmation de la souveraineté. Il
stantial connection between the people and the land is n’est pas nécessaire de faire la preuve d’une continuité
maintained. The only limitation on this principle might parfaite entre l’occupation actuelle et l’occupation anté-
be that the land not be used in ways which are inconsis- rieure. Le fait que la nature de l’occupation ait changé
tent with continued use by future generations of ne fera généralement pas obstacle à la revendication
aboriginals. d’un titre aborigène, dans la mesure où un lien substan-

tiel entre le peuple et le territoire en question a été main-
tenu. La seule restriction à ce principe pourrait être qu’il
ne soit pas fait du territoire des utilisations incompa-
tibles avec son usage continu par les générations autoch-
tones futures.

At sovereignty, occupation must have been exclusive. L’occupation doit avoir été exclusive au moment de
This requirement flows from the definition of aboriginal l’affirmation de la souveraineté. Cette exigence d’exclu-
title itself, which is defined in terms of the right to sivité découle de la définition même du titre aborigène,
exclusive use and occupation of land. The test must take défini comme étant le droit d’utiliser et d’occuper de
into account the context of the aboriginal society at the façon exclusive les terres visées. Le critère doit prendre
time of sovereignty. The requirement of exclusive occu- en compte le contexte de la société autochtone au
pancy and the possibility of joint title can be reconciled moment de l’affirmation de la souveraineté. Il est possi-
by recognizing that joint title can arise from shared ble de concilier l’exigence d’occupation exclusive et
exclusivity. As well, shared, non-exclusive aboriginal l’existence possible d’un titre conjoint en reconnaissant
rights short of aboriginal title but tied to the land and qu’un titre conjoint peut découler d’une exclusivité par-
permitting a number of uses can be established if exclu- tagée. De même, l’existence de droits ancestraux non
sivity cannot be proved. The common law should exclusifs partagés ne constituant pas un titre, mais par
develop to recognize aboriginal rights as they were rec- ailleurs liés au territoire et permettant certaines utilisa-

tions, peut être établie, même si l’exclusivité ne peut
être prouvée. La common law doit évoluer pour recon-
naı̂tre les droits ancestraux qui étaient reconnus soit par
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ognized by either de facto practice or by aboriginal sys- une pratique de facto, soit par un régime de gestion
tems of governance. autochtone.

Per La Forest and L’Heureux-Dubé JJ.: “Aboriginal Les juges La Forest et L’Heureux-Dubé: Le «titre
title” is based on the continued occupation and use of aborigène» se fonde sur l’occupation et l’utilisation
the land as part of the aboriginal peoples’ traditional ininterrompues des terres visées par le peuple autoch-
way of life. This sui generis interest is not equated with tone dans le cadre de son mode de vie traditionnel. Ce
fee simple ownership; nor can it be described with refer- droit sui generis n’équivaut pas à la propriété en fief
ence to traditional property law concepts. It is personal simple et il ne peut pas non plus être décrit au moyen
in that it is generally inalienable except to the Crown des concepts traditionnels du droit des biens. Il est per-
and, in dealing with this interest, the Crown is subject to sonnel en ce sens qu’il est généralement inaliénable,
a fiduciary obligation to treat the aboriginal peoples sauf en faveur de la Couronne qui, dans ses opérations
fairly. There is reluctance to define more precisely the concernant un tel droit, est assujettie à une obligation de
right of aboriginal peoples to live on their lands as their fiduciaire, savoir celle de traiter équitablement les
forefathers had lived. peuples autochtones. On hésite à définir avec plus de

précision le droit des peuples autochtones de continuer à
vivre sur leurs terres comme l’avaient fait leurs ancêtres.

The approach to defining the aboriginal right of occu- Le point de vue adopté pour définir le droit d’occupa-
pancy is highly contextual. A distinction must be made tion ancestral est éminemment contextuel. Il est néces-
between (1) the recognition of a general right to occupy saire de faire la distinction entre les deux aspects sui-
and possess ancestral lands and (2) the recognition of a vants: (1) la reconnaissance d’un droit général
discrete right to engage in an aboriginal activity in a d’occuper et de posséder des terres ancestrales; (2) la
particular area. The latter has been defined as the tradi- reconnaissance d’un droit distinct d’exercer une activité
tional use, by a tribe of Indians, that has continued from autochtone dans une région particulière. Ce dernier
pre-contact times of a particular area for a particular aspect a été défini comme étant l’utilisation tradition-
purpose. By contrast, a general claim to occupy and pos- nelle — remontant avant l’arrivée des Européens — que
sess vast tracts of territory is the right to use the land for fait une tribu indienne d’un territoire donné, à une fin
a variety of activities related to the aboriginal society’s particulière. À l’opposé, une revendication générale
habits and mode of life. As well, in defining the nature visant le droit d’occuper et de posséder de vastes éten-
of “aboriginal title”, reference need not be made to stat- dues de territoire concerne le droit d’utiliser ces terres
utory provisions and regulations dealing with reserve pour y exercer différentes activités liées aux habitudes et
lands. au mode de vie de la société autochtone concernée. En

outre, en définissant la nature du «titre aborigène», il
n’est pas nécessaire de se référer aux dispositions légis-
latives et réglementaires concernant les terres des
réserves.

In defining the nature of “aboriginal title”, reference En définissant la nature du «titre aborigène», il n’est
need not be made to statutory provisions and regulations pas nécessaire de se référer aux dispositions législatives
dealing specifically with reserve lands. Though the et réglementaires visant spécifiquement les terres des
interest of an Indian band in a reserve has been found to réserves. Même s’il a été jugé que le droit que possède
be derived from, and to be of the same nature as, the une bande indienne sur une réserve découle du droit de
interest of an aboriginal society in its traditional tribal la société autochtone sur ses terres tribales tradition-
lands, it does not follow that specific statutory provi- nelles, il ne s’ensuit aucunement que les dispositions
sions governing reserve lands should automatically législatives particulières régissant les terres des réserves
apply to traditional tribal lands. s’appliquent automatiquement aux terres tribales tradi-

tionnelles.

The “key” factors for recognizing aboriginal rights Il est satisfait, dans le présent pourvoi, aux facteurs
under s. 35(1) are met in the present case. First, the «clés» permettant de reconnaı̂tre des droits ancestraux
nature of an aboriginal claim must be identified pre- en vertu du par. 35(1). Premièrement, la nature d’une
cisely with regard to particular practices, customs and revendication autochtone doit être rattachée précisément
traditions. When dealing with a claim of “aboriginal à des coutumes, pratiques et traditions particulières. Le
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title”, the court will focus on the occupation and use of tribunal qui examine la revendication d’un «titre abori-
the land as part of the aboriginal society’s traditional gène» se demande principalement si l’occupation et
way of life. l’utilisation des terres visées faisaient partie du mode de

vie traditionnel de la société autochtone concernée.

Second, an aboriginal society must specify the area Deuxièmement, la société autochtone doit spécifier le
that has been continuously used and occupied by identi- territoire qui a été utilisé et occupé de façon ininterrom-
fying general boundaries. Exclusivity means that an pue en en indiquant les limites générales. L’exclusivité
aboriginal group must show that a claimed territory is signifie que le groupe autochtone doit établir que le ter-
indeed its ancestral territory and not the territory of an ritoire qu’il revendique est, en fait, son territoire ances-
unconnected aboriginal society. It is possible that two or tral et non celui d’une autre société autochtone avec
more aboriginal groups may have occupied the same laquelle il n’a aucun lien. Comme il est possible que
territory and therefore a finding of joint occupancy deux groupes autochtones ou plus aient occupé le même
would not be precluded. territoire, il est donc possible de conclure à l’existence

d’une occupation conjointe.

Third, the aboriginal right of possession is based on Troisièmement, le droit de possession ancestral se
the continued occupation and use of traditional tribal fonde sur l’occupation et l’utilisation ininterrompues de
lands since the assertion of Crown sovereignty. How- terres tribales traditionnelles depuis l’affirmation par la
ever, the date of sovereignty may not be the only rele- Couronne de sa souveraineté. Cependant, il est possible
vant time to consider. Continuity may still exist where que la date de l’affirmation de la souveraineté ne soit
the present occupation of one area is connected to the pas le seul moment pertinent dont il faille tenir compte.
pre-sovereignty occupation of another area. Also, Il peut encore y avoir continuité lorsque l’occupation
aboriginal peoples claiming a right of possession may actuelle d’une région est liée à l’occupation d’une autre
provide evidence of present occupation as proof of prior région avant l’affirmation de la souveraineté. En outre,
occupation. Further, it is not necessary to establish an les peuples autochtones qui revendiquent un droit de
unbroken chain of continuity. possession peuvent présenter des éléments de preuve de

l’occupation actuelle du territoire visé pour établir son
occupation antérieure. De plus, il n’est pas nécessaire de
faire la preuve d’une continuité parfaite.

Fourth, if aboriginal peoples continue to occupy and Quatrièmement, si des peuples autochtones conti-
use the land as part of their traditional way of life, the nuent d’occuper et d’utiliser le territoire visé dans le
land is of central significance to them. Aboriginal occu- cadre de leur mode de vie traditionnel, ce territoire a une
pancy refers not only to the presence of aboriginal peo- importance fondamentale pour eux. La notion d’occupa-
ples in villages or permanently settled areas but also to tion d’un territoire par des autochtones ne s’entend pas
the use of adjacent lands and even remote territories seulement de la présence de peuples autochtones dans
used to pursue a traditional mode of life. Occupancy is des villages ou des établissements permanents, mais
part of aboriginal culture in a broad sense and is, there- également de l’utilisation de terres adjacentes et même
fore, absorbed in the notion of distinctiveness. The de territoires éloignés dans le cadre d’un mode de vie
Royal Proclamation, 1763 supports this approach to traditionnel. L’occupation constitue un aspect de la cul-
occupancy. ture autochtone prise dans un sens large et s’intègre, par

conséquent, à la notion de caractère distinctif. Cette
approche relative à la nature de l’occupation est étayée
par la Proclamation royale de 1763.

McLachlin J. was in substantial agreement. Le juge McLachlin est largement en accord avec ces
motifs.

Infringements of Aboriginal Title: The Test of Justifica- Les atteintes au titre aborigène: le critère de justifica-
tion tion

Per Lamer C.J. and Cory, McLachlin and Major JJ.: Le juge en chef Lamer et les juges Cory, McLachlin
Constitutionally recognized aboriginal rights are not et Major: Les droits ancestraux reconnus et confirmés
absolute and may be infringed by the federal and pro- par la Constitution ne sont pas absolus, et tant le gouver-
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vincial governments if the infringement (1) furthers a nement fédéral que les gouvernements provinciaux peu-
compelling and substantial legislative objective and (2) vent y porter atteinte si (1) l’atteinte au droit ancestral
is consistent with the special fiduciary relationship visé se rapporte à la poursuite d’un objectif législatif
between the Crown and the aboriginal peoples. The impérieux et réel; (2) l’atteinte est compatible avec les
development of agriculture, forestry, mining and hydro- rapports spéciaux de fiduciaire qui existent entre la Cou-
electric power, the general economic development of the ronne et les peuples autochtones. L’extension de l’agri-
interior of British Columbia, protection of the environ- culture, de la foresterie, de l’exploitation minière et de
ment or endangered species, and the building of infra- l’énergie hydroélectrique, le développement écono-
structure and the settlement of foreign populations to mique général de l’intérieur de la Colombie-
support those aims, are objectives consistent with this Britannique, la protection de l’environnement et des
purpose. Three aspects of aboriginal title are relevant to espèces menacées d’extinction, ainsi que la construction
the second part of the test. First, the right to exclusive des infrastructures et l’implantation des populations
use and occupation of land is relevant to the degree of requises par ces fins, sont des types d’objectifs compa-
scrutiny of the infringing measure or action. Second, the tibles avec cet objet. Trois aspects du titre aborigène
right to choose to what uses land can be put, subject to sont pertinents quant à la deuxième étape du critère. Pre-
the ultimate limit that those uses cannot destroy the abil- mièrement, le droit d’utiliser et d’occuper de façon
ity of the land to sustain future generations of aboriginal exclusive les terres visées est pertinent pour ce qui est
peoples, suggests that the fiduciary relationship between du degré d’examen auquel est soumis la mesure ou
the Crown and aboriginal peoples may be satisfied by l’acte qui porte atteinte au titre. Deuxièmement, le droit
the involvement of aboriginal peoples in decisions taken de choisir les utilisations qui peuvent être faites de ces
with respect to their lands. There is always a duty of terres, sous réserve de la restriction ultime que ces
consultation and, in most cases, the duty will be signifi- usages ne sauraient détruire la capacité de ces terres
cantly deeper than mere consultation. And third, lands d’assurer la subsistance des générations futures de
held pursuant to aboriginal title have an inescapable peuples autochtones, indique qu’il est possible de res-
economic component which suggests that compensation pecter les rapports de fiduciaire entre la Couronne et les
is relevant to the question of justification as well. Fair peuples autochtones en faisant participer les peuples
compensation will ordinarily be required when aborigi- autochtones à la prise des décisions concernant leurs
nal title is infringed. terres. Il y a toujours obligation de consultation et, dans

la plupart des cas, l’obligation exigera beaucoup plus
qu’une simple consultation. Troisièmement, les terres
détenues en vertu d’un titre aborigène ont une compo-
sante économique inéluctable qui montre que l’indemni-
sation est également un facteur pertinent à l’égard de la
question de la justification. Il sera généralement néces-
saire de verser une juste indemnité en cas d’atteinte à un
titre aborigène.

Per La Forest and L’Heureux-Dubé JJ.: Rights that Les juges La Forest et L’Heureux-Dubé: Les droits
are recognized and affirmed are not absolute. Govern- qui sont reconnus et confirmés ne sont pas absolus. Des
ment regulation can therefore infringe upon aboriginal mesures de réglementation prises par le gouvernement
rights if it meets the test of justification under s. 35(1). peuvent porter atteinte aux droits ancestraux si elles
The approach is highly contextual. satisfont au critère de justification des atteintes aux

droits visés au par. 35(1). La méthode adoptée est émi-
nemment contextuelle.

The general economic development of the interior of Le développement économique général de l’intérieur
British Columbia, through agriculture, mining, forestry de la Colombie-Britannique par l’agriculture, l’exploita-
and hydroelectric power, as well as the related building tion minière, la foresterie et l’énergie hydroélectrique,
of infrastructure and settlement of foreign populations, ainsi que la construction des infrastructures et l’implan-
are valid legislative objectives that, in principle, satisfy tation des populations requises par ce développement
the first part of the justification analysis. Under the sec- sont des objectifs législatifs réguliers qui, en principe,
ond part, these legislative objectives are subject to satisfont au premier volet du critère de justification.
accommodation of the aboriginal peoples’ interests. Dans le cadre du second volet de ce critère, ces objectifs
This accommodation must always be in accordance with législatifs doivent tenir compte des intérêts des peuples
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the honour and good faith of the Crown. One aspect of autochtones. Cette prise en compte doit toujours être
accommodation of “aboriginal title” entails notifying faite conformément à l’obligation de la Couronne d’agir
and consulting aboriginal peoples with respect to the honorablement et de bonne foi. L’un des aspects de cette
development of the affected territory. Another aspect is prise en compte, dans un tel contexte, consiste à infor-
fair compensation. mer et à consulter les peuples autochtones relativement

au développement du territoire visé. Un autre aspect de
la prise en compte est la question de la juste indemnisa-
tion.

McLachlin J. was in substantial agreement. Le juge McLachlin est largement en accord avec ces
motifs.

Self-Government L’autonomie gouvernementale

Per The Court: The errors of fact made by the trial La Cour: En raison des erreurs de fait commises par
judge, and the resultant need for a new trial, made it le juge de première instance et de la nécessité de tenir
impossible for this Court to determine whether the claim un nouveau procès qui en a découlé, il est impossible
to self-government had been made out. pour la Cour de décider si le bien-fondé de la revendica-

tion de l’autonomie gouvernementale a été établi.

Extinguishment L’extinction

Per Lamer C.J. and Cory, McLachlin and Major JJ.: Le juge en chef Lamer et les juges Cory, McLachlin
Section 91(24) of the Constitution Act, 1867 (the federal et Major: Le paragraphe 91(24) de la Loi constitution-
power to legislate in respect of Indians) carries with it nelle de 1867 (le pouvoir du fédéral de légiférer sur les
the jurisdiction to legislate in relation to aboriginal title, Indiens) emporte le pouvoir de légiférer relativement au
and by implication, the jurisdiction to extinguish it. The titre aborigène et par implication, celui d’éteindre ce
ownership by the provincial Crown (under s. 109) of titre. Le droit de propriété de la province sur les terres
lands held pursuant to aboriginal title is separate from détenues en vertu d’un titre aborigène (en vertu de
jurisdiction over those lands. Notwithstanding s. 91(24), l’art. 109) est distinct de la compétence exercée à
provincial laws of general application apply proprio l’égard de ces terres. Malgré le par. 91(24), les lois pro-
vigore to Indians and Indian lands. vinciales d’application générale s’appliquent proprio

vigore (d’elles-mêmes) aux Indiens et aux terres
indiennes.

A provincial law of general application cannot extin- Une loi provinciale d’application générale ne peut pas
guish aboriginal rights. First, a law of general applica- éteindre des droits ancestraux. Premièrement, par défini-
tion cannot, by definition, meet the standard “of clear tion, une loi provinciale d’application générale ne peut
and plain intention” needed to extinguish aboriginal pas, sans être ultra vires, respecter la norme de l’«inten-
rights without being ultra vires the province. Second, tion claire et expresse» établie à l’égard de l’extinction
s. 91(24) protects a core of federal jurisdiction even des droits ancestraux. Deuxièmement, le par. 91(24)
from provincial laws of general application through the protège le fondement de la compétence du fédéral,
operation of the doctrine of interjurisdictional immu- même contre les lois provinciales d’application géné-
nity. That core has been described as matters touching rale, par l’application du principe de l’exclusivité des
on “Indianness” or the “core of Indianness”. compétences. Il a été dit que ce fondement se rapporte à

des questions touchant à la «quiddité indienne», ou
indianité, ou à l’«essentiel de l’indianité».

Provincial laws which would otherwise not apply to Des règles de droit provinciales qui autrement ne
Indians proprio vigore are allowed to do so by s. 88 of s’appliqueraient pas d’elles-mêmes aux Indiens peuvent
the Indian Act which incorporates by reference provin- le faire par l’effet de l’art. 88 de la Loi sur les Indiens,
cial laws of general application. This provision, how- qui incorpore par renvoi les lois provinciales d’applica-
ever, does not “invigorate” provincial laws which are tion générale. Cependant, cette disposition ne «revi-
invalid because they are in relation to Indians and Indian gore» pas des règles de droit provinciales qui sont inva-
lands. lides parce qu’elles se rapportent aux Indiens et aux

terres indiennes.
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Per La Forest and L’Heureux-Dubé JJ.: The province Les juges La Forest et L’Heureux-Dubé: La province
had no authority to extinguish aboriginal rights either n’avait pas le pouvoir d’éteindre des droits ancestraux
under the Constitution Act, 1867 or by virtue of s. 88 of en vertu de la Loi constitutionnelle de 1867 ni par l’effet
the Indian Act. de l’art. 88 de la Loi sur les indiens.

McLachlin J. was in substantial agreement. Le juge McLachlin est largement en accord avec ces
motifs.
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The judgment of Lamer C.J. and Cory and Version française du jugement du juge en chef
Major JJ. was delivered by Lamer et des juges Cory et Major rendu par

THE CHIEF JUSTICE — LE JUGE EN CHEF —

I. Introduction I. Introduction

This appeal is the latest in a series of cases in1 Le présent pourvoi est le plus récent d’une série
which it has fallen to this Court to interpret and d’affaires où notre Cour a été appelée à interpréter
apply the guarantee of existing aboriginal rights et à appliquer la garantie relative aux droits ances-
found in s. 35(1) of the Constitution Act, 1982. traux existants prévue au par. 35(1) de la Loi cons-
Although that line of decisions, commencing with titutionnelle de 1982. Bien que cette série de déci-
R. v. Sparrow, [1990] 1 S.C.R. 1075, proceeding sions — qui a commencé par l’arrêt R. c. Sparrow,
through the Van der Peet trilogy (R. v. Van der [1990] 1 R.C.S. 1075, s’est poursuivie par la trilo-
Peet, [1996] 2 S.C.R. 507, R. v. N.T.C. Smoke- gie Van der Peet (R. c. Van der Peet, [1996] 2
house Ltd., [1996] 2 S.C.R. 672, and R. v. Glad- R.C.S. 507, R. c. N.T.C. Smokehouse Ltd., [1996] 2
stone, [1996] 2 S.C.R. 723), and ending in R. v. R.C.S. 672, et R. c. Gladstone, [1996] 2 R.C.S.
Pamajewon, [1996] 2 S.C.R. 821, R. v. Adams, 723), et s’est terminée par les arrêts R. c. Pamaje-
[1996] 3 S.C.R. 101, and R. v. Côté, [1996] 3 won, [1996] 2 R.C.S. 821, R. c. Adams, [1996] 3
S.C.R. 139, have laid down the jurisprudential R.C.S. 101, et R. c. Côté, [1996] 3 R.C.S. 139 —
framework for s. 35(1), this appeal raises a set of ait établi le cadre jurisprudentiel d’analyse du
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interrelated and novel questions which revolve par. 35(1), le présent pourvoi soulève un ensemble
around a single issue — the nature and scope of de nouvelles questions interreliées, qui concernent
the constitutional protection afforded by s. 35(1) to une seule et même question — la nature et la por-
common law aboriginal title. tée de la protection constitutionnelle accordée par

le par. 35(1) au titre aborigène reconnu en com-
mon law.

In Adams, and in the companion decision in 2Dans Adams, ainsi que dans l’arrêt connexe
Côté, I considered and rejected the proposition that Côté, j’ai examiné et rejeté l’argument voulant
claims to aboriginal rights must also be grounded qu’une revendication visant des droits ancestraux
in an underlying claim to aboriginal title. But I doive aussi s’appuyer sur une revendication sous-
held, nevertheless, that aboriginal title was a dis- jacente visant un titre aborigène. J’ai néanmoins
tinct species of aboriginal right that was recog- conclu que le titre aborigène était une espèce dis-
nized and affirmed by s. 35(1). Since aboriginal tincte de droit ancestral reconnu et confirmé par le
title was not being claimed in those earlier appeals, par. 35(1). Comme aucun titre aborigène n’était
it was unnecessary to say more. This appeal revendiqué dans ces pourvois antérieurs, il n’était
demands, however, that the Court now explore and pas nécessaire d’en dire davantage. Cependant,
elucidate the implications of the constitutionaliza- dans le cadre du présent pourvoi, la Cour doit exa-
tion of aboriginal title. The first is the specific con- miner et élucider les conséquences de la constitu-
tent of aboriginal title, a question which this Court tionnalisation du titre aborigène. La première con-
has not yet definitively addressed, either at com- séquence a trait au contenu précis du titre
mon law or under s. 35(1). The second is the aborigène, question à laquelle notre Cour n’a pas
related question of the test for the proof of title, encore répondu de manière définitive, tant au
which, whatever its content, is a right in land, and regard de la common law que du par. 35(1). La
its relationship to the definition of the aboriginal deuxième est la question connexe du critère appli-
rights recognized and affirmed by s. 35(1) in Van cable pour faire la preuve du titre qui, quel que soit
der Peet in terms of activities. The third is whether son contenu, est un droit foncier, et de sa relation
aboriginal title, as a right in land, mandates a mod- avec la définition des droits ancestraux reconnus et
ified approach to the test of justification first laid confirmés par le par. 35(1) qui a été donnée dans
down in Sparrow and elaborated upon in Glad- Van der Peet en fonction de la notion d’activités.
stone. La troisième est la question de savoir si le titre

aborigène, en tant que droit foncier, commande
une approche modifiée à l’égard du critère de justi-
fication qui d’abord a été énoncé dans Sparrow
puis précisé dans Gladstone.

In addition to the relationship between aborigi- 3En plus du rapport entre le titre aborigène et le
nal title and s. 35(1), this appeal also raises an par. 35(1), le présent pourvoi soulève aussi un pro-
important practical problem relevant to the proof blème pratique important en matière de preuve du
of aboriginal title which is endemic to aboriginal titre aborigène, problème généralement commun à
rights litigation generally — the treatment of the tout litige portant sur des droits ancestraux, soit le
oral histories of Canada’s aboriginal peoples by traitement réservé par les tribunaux aux récits
the courts. In Van der Peet, I held that the common oraux des peuples autochtones du Canada. Dans
law rules of evidence should be adapted to take Van der Peet, j’ai conclu que les règles de la com-
into account the sui generis nature of aboriginal mon law en matière de preuve devaient être adap-

tées pour tenir compte du caractère sui generis des
droits ancestraux. Dans le présent pourvoi, notre
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rights. In this appeal, the Court must address what Cour doit se demander quelle forme précise doi-
specific form those modifications must take. vent prendre ces modifications.

Finally, given the existence of aboriginal title in4 Finalement, vu l’existence du titre aborigène en
British Columbia, this Court must address, on Colombie-Britannique, notre Cour doit examiner,
cross-appeal, the question of whether the province dans un pourvoi incident, la question de savoir si, à
of British Columbia, from the time it joined Con- compter de son entrée dans la Confédération en
federation in 1871, until the entrenchment of 1871 jusqu’à l’inscription du par. 35(1) dans la
s. 35(1) in 1982, had jurisdiction to extinguish the Constitution en 1982, la province de la Colombie-
rights of aboriginal peoples, including aboriginal Britannique a eu le pouvoir d’éteindre, sur son ter-
title, in that province. Moreover, if the province ritoire, les droits des peuples autochtones, y com-
was without this jurisdiction, a further question pris le titre aborigène. En outre, si la province
arises — whether provincial laws of general appli- n’avait pas ce pouvoir, se pose alors une autre
cation that would otherwise be inapplicable to question: est-ce que les lois provinciales d’applica-
Indians and Indian lands could nevertheless extin- tion générale, qui seraient normalement inappli-
guish aboriginal rights through the operation of cables aux Indiens et à leurs terres, pourraient
s. 88 of the Indian Act, R.S.C., 1985, c. I-5. néanmoins éteindre les droits ancestraux sous l’ef-

fet de l’art. 88 de la Loi sur les Indiens, L.R.C.
(1985), ch. I-5.

II. Facts II. Les faits

At the British Columbia Supreme Court,5 En Cour suprême de la Colombie-Britannique,
McEachern C.J. heard 374 days of evidence and le juge en chef McEachern a présidé à 374 jours de
argument. Some of that evidence was not in a form déposition et d’argumentation. Une partie de la
which is familiar to common law courts, including preuve n’était pas dans une forme familière aux
oral histories and legends. Another significant part tribunaux de common law et comportait notam-
was the evidence of experts in genealogy, linguis- ment des récits oraux et des légendes. Un autre
tics, archeology, anthropology, and geography. bloc considérable d’éléments de preuve était cons-

titué de témoignages d’experts en généalogie, en
linguistique, en archéologie, en anthropologie et en
géographie.

The trial judge’s decision (reported at [1991] 36 La décision du juge de première instance (publié
W.W.R. 97) is nearly 400 pages long, with another à [1991] 3 W.W.R. 97) compte près de 400 pages,
100 pages of schedules. Although I am of the view auxquelles s’ajoute une autre centaine de pages
that there must be a new trial, I nevertheless find it d’annexes. Même si je suis d’avis qu’il faut un
useful to summarize some of the relevant facts, so nouveau procès, je crois néanmoins utile de résu-
as to put the remainder of the judgment into con- mer certains des faits pertinents, de manière à met-
text. tre en contexte le reste du jugement.

A. The Claim at Trial A. La revendication au procès

This action was commenced by the appellants,7 La présente action a été engagée par les appe-
who are all Gitksan or Wet’suwet’en hereditary lants, tous des chefs héréditaires Wet’suwet’en ou
chiefs, who, both individually and on behalf of Gitksan, qui, tant en leur propre nom qu’au nom de
their “Houses” claimed separate portions of 58,000 leurs «maisons», revendiquent des parties distinc-
square kilometres in British Columbia. For the tes d’un territoire de 58 000 kilomètres carrés situé
purpose of the claim, this area was divided into en Colombie-Britannique. Aux fins de la revendi-
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133 individual territories, claimed by the 71 cation, ce grand territoire a été divisé en 133 terri-
Houses. This represents all of the Wet’suwet’en toires distincts, revendiqués par les 71 maisons. Y
people, and all but 12 of the Gitksan Houses. Their sont représentés tous les Wet’suwet’en et toutes les
claim was originally for “ownership” of the terri- maisons Gitksan, à l’exception de 12. Initialement,
tory and “jurisdiction” over it. (At this Court, this les appelants revendiquaient la «propriété» du ter-
was transformed into, primarily, a claim for ritoire et la «compétence» sur celui-ci. (Devant
aboriginal title over the land in question.) The notre Cour, cette revendication a changé et est
province of British Columbia counterclaimed for a devenue principalement la revendication d’un titre
declaration that the appellants have no right or aborigène sur le territoire en question.) La pro-
interest in and to the territory or alternatively, that vince de la Colombie-Britannique a présenté une
the appellants’ cause of action ought to be for demande reconventionnelle dans laquelle elle solli-
compensation from the Government of Canada. cite une déclaration portant que les appelants n’ont

aucun droit ou intérêt dans le territoire, ou, subsi-
diairement, que la cause d’action des appelants
devrait être l’obtention d’une indemnité de la part
du gouvernement du Canada.

B. The Gitksan and Wet’suwet’en Peoples B. Les Gitksan et les Wet’suwet’en

(1) Demography (1) La démographie

The Gitksan consist of approximately 4,000 to 8Les Gitksan sont un groupe d’environ 4 000 à
5,000 persons, most of whom now live in the terri- 5 000 personnes, dont la plupart vivent maintenant
tory claimed, which is generally the watersheds of dans le territoire revendiqué, c’est-à-dire de façon
the north and central Skeena, Nass and Babine générale le bassin centre-nord des rivières Skeena,
Rivers and their tributaries. The Wet’suwet’en con- Nass et Babine et de leurs affluents. Les Wet’su-
sist of approximately 1,500 to 2,000 persons, who wet’en, qui sont environ 1 500 à 2 000, habitent
also predominantly live in the territory claimed. eux aussi de façon prédominante le territoire
This territory is mainly in the watersheds of the revendiqué. Leur territoire est situé principalement
Bulkley and parts of the Fraser-Nechako River dans le bassin de la rivière Bulkley et, en partie,
systems and their tributaries. It lies immediately dans le système hydrographique formé par les
east and south of the Gitksan. rivières Fraser et Nechako et leurs affluents. Ce

territoire se trouve immédiatement à l’est et au sud
de celui des Gitksan.

Of course, the Gitksan and Wet’suwet’en are not 9Les Gitksan et les Wet’suwet’en ne sont évidem-
the only people living in the claimed territory. As ment pas les seules personnes vivant dans le terri-
noted by both McEachern C.J. at trial (at p. 440) toire revendiqué. Comme l’ont souligné tant le
and Lambert J.A. on appeal (at p. 243), there are juge en chef McEachern en première instance (à la
other aboriginals who live in the claimed territory, p. 440) que le juge Lambert en appel (à la p. 243),
notably the Carrier-Sekani and Nishga peoples. d’autres autochtones vivent sur ce territoire,
Some of these people have unsettled land claims notamment les Carrier-Sekani et les Nishga. Cer-
overlapping with the territory at issue here. More- tains d’entre eux ont des revendications territo-
over, there are also numerous non-aboriginals liv- riales pendantes qui chevauchent en partie le terri-
ing there. McEachern C.J. found that, at the time toire en cause dans la présente affaire. En outre, de
of the trial, the non-aboriginal population in the nombreux non-autochtones y vivent. Le juge en
territory was over 30,000. chef McEachern a conclu que, au moment du pro-

cès, la population non autochtone du territoire
dépassait 30 000 personnes.
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(2) History (2) L’histoire

There were numerous theories of the history of10 De nombreuses thèses ont été présentées au juge
the Gitksan and Wet’suwet’en peoples before the de première instance sur l’histoire des Gitksan et
trial judge. His conclusion from the evidence was des Wet’suwet’en. De la preuve présentée, il a con-
that their ancestors migrated from Asia, probably clu que leurs ancêtres ont émigré d’Asie, probable-
through Alaska, and spread south and west into the ment en passant par l’Alaska, et qu’ils se sont dis-
areas which they found to be liveable. There was persés au sud et à l’ouest dans les régions qu’ils
archeological evidence, which he accepted, that jugèrent habitables. Il a accepté des éléments de
there was some form of human habitation in the preuve archéologique indiquant que le territoire et
territory and its surrounding areas from 3,500 to ses alentours ont connu une certaine forme d’occu-
6,000 years ago, and intense occupation of the pation humaine il y a de 3 500 à 6 000 ans et qu’il
Hagwilget Canyon site (near Hazelton), prior to y a eu une occupation intense du site du canyon
about 4,000 to 3,500 years ago. This occupation Hagwilget (près de Hazelton) il y a plus de 4 000 à
was mainly in or near villages on the Skeena 3 500 ans. Cette occupation s’est faite principale-
River, the Babine River or the Bulkley River, ment dans des villages ou près de villages situés
where salmon, the staple of their diet, was easily sur les rivières Skeena, Babine ou Bulkley, où le
obtainable. The other parts of the territory sur- saumon, l’élément principal de leur régime alimen-
rounding and between their villages and rivers taire, était abondant. Les autres parties du terri-
were used for hunting and gathering for both food toire, autour des villages et des rivières ou entre
and ceremonial purposes. The scope of this hunt- ceux-ci, étaient utilisées pour la chasse et la cueil-
ing and gathering area depended largely on the lette tant à des fins alimentaires que rituelles.
availability of the required materials in the areas L’étendue de ce territoire de chasse et de cueillette
around the villages. Prior to the commencement of était largement tributaire de la disponibilité des
the fur trade, there was no reason to travel far from denrées requises autour des villages. Avant le
the villages for anything other than their subsis- début du commerce des fourrures, les personnes
tence requirements. qui habitaient les villages n’avaient aucune raison

de s’en éloigner si ce n’était pour assurer leur sub-
sistance.

(3) North American Exploration (3) L’exploration de l’Amérique du Nord

There was little European influence in western11 L’influence européenne ne s’est vraiment fait
Canada until the arrival of Capt. Cook at Nootka sentir dans l’Ouest du Canada qu’à l’arrivée du
on Vancouver Island in 1778, which led to the sea capitaine Cook à Nootka, sur l’ı̂le de Vancouver,
otter hunt in the north Pacific. This influence grew en 1778, événement qui a entraı̂né la chasse à la
with the establishment of the first Hudson’s Bay loutre de mer dans le Pacifique Nord. Cette
trading post west of the Rockies (although east of influence a crû par suite de l’établissement du pre-
the territories claimed) by Simon Fraser in 1805- mier poste de traite de la Baie d’Hudson à l’ouest
1806. Trapping for the commercial fur trade was des Rocheuses (quoiqu’à l’est des territoires reven-
not an aboriginal practice, but rather one influ- diqués) par Simon Fraser en 1805 et 1806. Le trap-
enced by European contact. The trial judge held page des fourrures à des fins commerciales n’était
that the time of direct contact between the Aborigi- pas une pratique autochtone, mais plutôt une pra-
nal Peoples in the claimed territory was approxi- tique qui a été induite par le contact avec les Euro-
mately 1820, after the trader William Brown péens. Le juge de première instance a statué que la

date approximative du contact direct entre les
peuples autochtones habitant le territoire reven-
diqué et les Européens était 1820, après l’arrivée
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arrived and Hudson’s Bay had merged with the du commerçant William Brown et la fusion de la
North West Company. Baie d’Hudson et de la Compagnie du Nord-Ouest.

(4) Present Social Organization (4) L’organisation sociale actuelle

McEachern C.J. set out a description of the pre- 12Le juge en chef McEachern a décrit l’organisa-
sent social organization of the appellants. In his tion sociale actuelle des appelants. À son avis, il
opinion, this was necessary because “one of the était nécessaire de le faire parce que [TRADUCTION]
ingredients of aboriginal land claims is that they «l’un des éléments des revendications territoriales
arise from long-term communal rather than per- des autochtones est qu’elles reposent sur une lon-
sonal use or possession of land” (at p. 147). The gue utilisation ou possession collective — plutôt
fundamental premise of both the Gitksan and the qu’individuelle — du territoire» (à la p. 147). La
Wet’suwet’en peoples is that they are divided into caractéristique fondamentale de l’organisation
clans and Houses. Every person born of a Gitksan sociale des Gitksan et des Wet’suwet’en est qu’ils
or Wet’suwet’en woman is automatically a sont divisés en clans et en maisons. Toute personne
member of his or her mother’s House and clan. dont la mère est Gitksan ou Wet’suwet’en est d’of-
There are four Gitksan and four Wet’suwet’en fice membre de la maison et du clan de sa mère. Il
clans, which are subdivided into Houses. Each y a quatre clans Gitksan et quatre clans Wet’su-
House has one or more Hereditary Chief as its titu- wet’en, clans qui sont subdivisés en maisons.
lar head, selected by the elders of their House, as Chaque maison compte un ou plusieurs chefs héré-
well as possibly the Head Chief of the other ditaires qui agissent à titre de chef titulaire et sont
Houses of the clan. There is no head chief for the choisis par les aı̂nés de leur maison, et aussi, par-
clans, but there is a ranking order of precedence fois, par le grand chef des autres maisons du clan.
within communities or villages, where one House Le clan n’a pas de grand chef, mais il y a un ordre
or clan may be more prominent than others. de préséance au sein des collectivités ou des vil-

lages où une maison ou un clan prédomine.

At trial, the appellants’ claim was based on their 13Au procès, les appelants ont fondé leur revendi-
historical use and “ownership” of one or more of cation sur la «propriété» et l’utilisation historiques
the territories. The trial judge held that these are d’un ou de plusieurs des territoires. Le juge de pre-
marked, in some cases, by physical and tangible mière instance a conclu que, dans certains cas, ces
indicators of their association with the territories. faits sont marqués par des indices physiques et tan-
He cited as examples totem poles with the Houses’ gibles de l’association des individus avec les terri-
crests carved, or distinctive regalia. In addition, the toires visés. Il a donné comme exemples les mâts
Gitksan Houses have an “adaawk” which is a col- totémiques sculptés aux emblèmes ou insignes dis-
lection of sacred oral tradition about their ances- tinctifs des maisons. En outre, les maisons Gitksan
tors, histories and territories. The Wet’suwet’en ont un «adaawk», c’est-à-dire un ensemble de tra-
each have a “kungax” which is a spiritual song or ditions orales sacrées au sujet de leurs ancêtres, de
dance or performance which ties them to their leur histoire et de leurs territoires. Chaque maison
land. Both of these were entered as evidence on Wet’suwet’en possède un «kungax», c’est-à-dire
behalf of the appellants (see my discussion of the un chant, une danse ou une représentation spiri-
trial judge’s view of this evidence, infra). tuelle qui les rattache à leur territoire. Ces deux

éléments ont été déposés en preuve au nom des
appelants (voir, plus loin, mon analyse de l’opi-
nion du juge de première instance sur ces éléments
de preuve).

The most significant evidence of spiritual con- 14Le signe le plus important du lien spirituel entre
nection between the Houses and their territory is a les différentes maisons et leur territoire est la salle
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feast hall. This is where the Gitksan and des célébrations. C’est là que les Wet’suwet’en et
Wet’suwet’en peoples tell and retell their stories les Gitksan disent et redisent leurs récits et identi-
and identify their territories to remind themselves fient leurs territoires afin de se rappeler le lien
of the sacred connection that they have with their sacré qu’ils entretiennent avec leurs terres. Ces
lands. The feast has a ceremonial purpose, but is célébrations ont une fin rituelle, mais elles sont
also used for making important decisions. The trial aussi l’occasion de prise de décisions importantes.
judge also noted the Criminal Code prohibition on Le juge de première instance a également souligné
aboriginal feast ceremonies, which existed until que, jusqu’en 1951, le Code criminel interdisait les
1951. cérémonies rituelles autochtones.

III. Judgments Below III. Les juridictions inférieures

A. Supreme Court of British Columbia A. Cour suprême de la Colombie-Britannique

(1) General Principles (1) Principes généraux

The trial judge began his analysis by consider-15 Le juge de première instance a commencé son
ing the significant cases in this area: St. Catharines analyse par l’examen des décisions importantes
Milling and Lumber Co. v. The Queen (1887), 13 dans le domaine: St. Catharines Milling and
S.C.R. 577, Calder v. Attorney-General of British Lumber Co. c. The Queen (1887), 13 R.C.S. 577,
Columbia, [1973] S.C.R. 313, Baker Lake v. Min- Calder c. Procureur général de la Colombie-
ister of Indian Affairs and Northern Development, Britannique, [1973] R.C.S. 313, Baker Lake c.
[1980] 1 F.C. 518 (T.D.), Guerin v. The Queen, Ministre des Affaires indiennes et du Nord cana-
[1984] 2 S.C.R. 335, R. v. Sioui, [1990] 1 S.C.R. dien, [1980] 1 C.F. 518 (1re inst.), Guerin c. La
1025, and Sparrow, supra. On the basis of this Reine, [1984] 2 R.C.S. 335, R. c. Sioui, [1990] 1
jurisprudence, he set out four propositions of law. R.C.S. 1025, et Sparrow, précité. Se fondant sur
First, aboriginal interests arise out of occupation or cette jurisprudence, il a énoncé quatre propositions
use of specific land for aboriginal purposes for an de droit. Premièrement, les droits ancestraux
indefinite or long, long time before the assertion of découlent de l’occupation ou de l’utilisation, à des
sovereignty. Second, aboriginal interests are com- fins autochtones, d’un territoire précis pendant une
munal, consisting of subsistence activities and are période indéfinie ou très longue avant l’affirmation
not proprietary. Third, at common law, aboriginal de la souveraineté. Deuxièmement, les droits
rights exist at the pleasure of the Crown and may ancestraux sont des droits collectifs, qui consistent
be extinguished when the intention of the Crown is en des activités de subsistance et non en des droits
clear and plain. This power reposed with the Impe- de propriété. Troisièmement, en common law, les
rial Crown during the colonial period. Upon Con- droits ancestraux existent selon le bon plaisir de la
federation the province obtained title to all Crown Couronne et ils peuvent être éteints lorsque l’in-
land in the province subject to the “interests” of tention de la Couronne de le faire est claire et
the Indians. Finally, unextinguished aboriginal expresse. C’est la Couronne impériale qui détenait
rights are not absolute. Crown action and aborigi- ce pouvoir au cours de la période coloniale. À la
nal rights may, in proper circumstances, be recon- Confédération, la province a obtenu le titre relatif à
ciled. Generally speaking, aboriginal rights may be toutes les terres publiques situées dans la province
regulated by the Crown only when such regulation sous réserve de tout «intérêt» des Indiens. Finale-
operates to interfere with aboriginal rights pursu- ment, les droits ancestraux non éteints ne sont pas
ant to legitimate Crown objectives which can absolus. Dans les circonstances appropriées, il est
honourably be justified, without undue interference possible de concilier les actes de la Couronne et les
with such rights. Moreover, when regulating, gov- droits ancestraux. De façon générale, les droits
ernment must be mindful of the appropriate level ancestraux peuvent être réglementés par l’État,
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of priority which aboriginal rights have over com- mais seulement si cette réglementation ne porte
peting, inconsistent activities. pas atteinte de manière excessive à ces droits et

qu’elle vise la poursuite par l’État d’objectifs légi-
times qui peuvent être honorablement justifiés. En
outre, lorsqu’il réglemente des activités, le gouver-
nement doit tenir compte du degré de priorité
approprié qui doit être accordé à l’exercice de
droits ancestraux sur l’exercice d’autres activités
concurrentes et incompatibles.

With respect to the appellants’ claims, 16Le juge en chef McEachern a divisé son analyse
McEachern C.J. divided his analysis into three des revendications des appelants en trois parties:
parts: (1) jurisdiction over the territory; (2) owner- (1) la compétence sur le territoire; (2) la propriété
ship of the territory; and (in the alternative) (3) du territoire; (3) (subsidiairement) les droits ances-
particular aboriginal rights over the territory. In the traux particuliers visant le territoire. Dans leur
ownership claim, the appellants asserted they were revendication de la propriété, les appelants ont
“absolutely entitled to occupy and possess the indi- affirmé qu’ils avaient [TRADUCTION] «le droit
vidual territories” claimed (at p. 126). The claim to absolu à la possession et à l’occupation des diffé-
jurisdiction was understood by the trial judge as rents territoires» revendiqués (à la p. 126). Le juge
comprising jurisdiction over land and people in the de première instance a considéré que la revendica-
territory, and amounted to aboriginal sovereignty, tion relative à la compétence visait la compétence
a right to “govern the territory free of provincial sur le territoire et sur les personnes l’habitant, et
control in all matters where their aboriginal laws qu’elle équivalait à la souveraineté autochtone,
conflict with the general law” (at p. 128). Although c’est-à-dire au droit de [TRADUCTION] «gouverner
the claim advanced at trial was advanced by indi- le territoire, libre de tout contrôle provincial sur les
vidual chiefs on behalf of themselves or their diverses questions où leurs règles de droit entrent
House members, the trial judge held that since en conflit avec le droit d’application générale» (à
aboriginal rights are communal in nature, any la p. 128). Bien que, en première instance, la
judgment must be for the benefit of the Gitksan revendication ait été présentée par chacun des
and Wet’suwet’en peoples generally. chefs, en son propre nom et au nom des membres

de sa maison, le juge de première instance a conclu
que, vu la nature collective des droits ancestraux,
tout jugement doit être prononcé au bénéfice des
Gitksan et des Wet’suwet’en en général.

(2) Aboriginal Ownership (2) La propriété autochtone

McEachern C.J. started from the proposition, for 17Le juge en chef McEachern est parti de la pro-
which he cited St. Catharines Milling, that aborigi- position — au soutien de laquelle il a cité l’arrêt
nal rights are not proprietary in nature, but rather St. Catharines Milling — que les droits ancestraux
“personal and usufructuary”, and dependent upon ne sont pas, par nature, des droits de propriété,
the good will of the Sovereign. He was satisfied mais plutôt des droits «personnels et usufruc-
that at the date of British sovereignty, the appel- tuaires», tributaires du bon vouloir du souverain. Il
lants’ ancestors were living in their villages on the était convaincu que, au moment de l’affirmation de
great rivers, in a form of communal society. He la souveraineté par les Britanniques, les ancêtres
was satisfied that they were occupying or possess- des appelants vivaient dans leurs villages en bor-
ing fishing sites and the adjacent lands, as their dure des grandes rivières, dans une forme de
ancestors had done for the purpose of hunting and société communautaire. Il était convaincu qu’ils
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gathering that which they required for sustenance. occupaient et possédaient des sites de pêche et les
However, he was not satisfied that they owned the terres adjacentes, comme leurs ancêtres l’avaient
territory in its entirety in any sense that would be fait pour y chasser et y cueillir ce dont ils avaient
recognized by the law. besoin pour assurer leur subsistance. Cependant, il

n’était pas convaincu qu’ils étaient propriétaires de
l’ensemble du territoire, dans quelque sens qui
serait reconnu par le droit.

There were several specific claims of the plain-18 Les demandeurs ont fait valoir plusieurs reven-
tiffs as to their uses of the land before the assertion dications particulières visant des utilisations qu’ils
of sovereignty. He concluded that the appellants’ faisaient du territoire avant l’affirmation de la sou-
ancestors lived within the territory, but predomi- veraineté. Le juge de première instance a conclu
nantly at the village sites. He accepted, at p. 372, que les ancêtres des appelants vivaient à l’intérieur
that they harvested the resources of the lands, but du territoire, mais principalement dans le site des
that there was only evidence of “commonsense villages. Il a accepté, à la p. 372, qu’ils récoltaient
subsistence practices . . . entirely compatible with les ressources du territoire, mais que la preuve
bare occupation for the purposes of subsistence”. étayait seulement l’existence de [TRADUCTION]
He was not persuaded that there was any system of «pratiques rationnelles de subsistance [. . .] tout à
governance or uniform custom relating to land fait compatibles avec une simple occupation à des
outside the villages. He refused to accept that the fins de subsistance». Il n’était pas convaincu qu’il
spiritual beliefs exercised within the territory were existait quelque système de gestion ou de coutume
necessarily common to all the people or that they uniforme visant les terres situées à l’extérieur des
were universal practices. He was not persuaded villages. Il a refusé de reconnaı̂tre que les
that the present institutions of the plaintiffs’ soci- croyances spirituelles respectées au sein du terri-
ety were recognized by their ancestors. Rather, he toire étaient nécessairement communes à tous les
found, at p. 373, that “they more likely acted as autochtones et qu’elles constituaient des pratiques
they did because of survival instincts”. He stated universelles. Il n’était pas convaincu que les insti-
that the maintenance and protection of the bounda- tutions actuelles de la société des demandeurs
ries were unproven because of the numerous intru- étaient celles de leurs ancêtres. Il a plutôt conclu, à
sions into the territory by other peoples. The oral la p. 373, qu’[TRADUCTION] «il est plus vraisem-
histories, totem poles and crests were not suffi- blable qu’ils agissaient ainsi par instinct de survi-
ciently reliable or site specific to discharge the vance». Il a affirmé que, compte tenu des nom-
plaintiff’s burden of proof. Although McEachern breuses intrusions d’autres peuples dans le
C.J. recognized the social importance of the feast territoire, on n’avait pas fait la preuve du maintien
system and the fact that it evolved from earlier et de la protection de frontières. Les récits oraux,
practices, he did not accept its role in the manage- les mâts totémiques et les emblèmes n’étaient pas
ment and allocation of lands, particularly after the des éléments suffisamment fiables ou spécifiques à
fur trade. McEachern C.J. concluded, at p. 383, un site pour permettre aux demandeurs de s’acquit-
that “I cannot infer from the evidence that the Indi- ter de la charge de la preuve qui leur incombait.
ans possessed or controlled any part of the terri- Même si le juge en chef McEachern a reconnu
tory, other than for village sites and for aboriginal l’importance sociale de la pratique des célébrations

et son évolution depuis ses premières manifesta-
tions, il n’a pas accepté le rôle qu’on lui attribuait
dans la gestion et l’attribution des terres, particu-
lièrement après le début du commerce des four-
rures. Le juge en chef McEachern a conclu ainsi, à
la p. 383: [TRADUCTION] «je ne peux inférer de la
preuve que les Indiens possédaient ou contrôlaient
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use in a way that would justify a declaration une partie quelconque du territoire, à l’exception
equivalent to ownership”. du site des villages, et qu’ils l’utilisaient d’une

manière qui justifierait une déclaration équivalente
au droit de propriété».

Although he was of the opinion that the status of 19Même s’il était d’avis que les villages et leurs
the villages and their immediate surrounding area environs immédiats avait pu avoir un statut diffé-
may be different from the territory as a whole, they rent de celui du territoire pris dans son ensemble,
were already predominantly reserve lands. Hence, ils étaient déjà constitués principalement de terres
the question of the Gitksan and Wet’suwet’en peo- de réserve. Par conséquent, il n’était pas nécessaire
ples’ rights to these particular lands did not need to d’examiner la question des droits des Gitksan et
be dealt with. Moreover, to the extent that there des Wet’suwet’en sur ces terres. De plus, s’il y
were hunting grounds not included on those lands, avait des territoires de chasse qui n’étaient pas
McEachern C.J. believed he had no jurisdiction to compris dans les limites de ces terres, le juge en
extend their boundaries. chef McEachern était d’avis qu’il n’avait pas com-

pétence pour élargir leurs limites.

(3) Aboriginal Sovereignty (3) La souveraineté autochtone

McEachern C.J. interpreted the appellants’ 20Le juge en chef McEachern a considéré la
claim for “jurisdiction” as a claim to govern the revendication des appelants relative à la «compé-
territories in question. This would include the right tence» comme étant la revendication du pouvoir de
to enforce existing aboriginal law, as well as make gouverner les territoires en question, notamment le
and enforce new laws, as required for the govern- droit d’appliquer les règles de droit autochtones
ance of the people and their land. Most notably, existantes ainsi que le droit d’en adopter de nou-
this would also include a right to supersede the velles et de les faire respecter, selon ce qui est
laws of British Columbia if the two were in con- requis pour la gouverne des individus et leur terri-
flict. McEachern C.J. rejected the appellants’ claim toire. De façon plus particulière, cela emporterait
for a right of self-government, relying on both the le droit d’écarter l’application des lois de la
sovereignty of the Crown at common law, and Colombie-Britannique en cas de conflit. Le juge en
what he considered to be the relative paucity of chef a rejeté la revendication par les appelants du
evidence regarding an established governance droit à l’autonomie gouvernementale, fondant sa
structure. First, he stated, at p. 386, that when Brit- décision à la fois sur la souveraineté de la Cou-
ish Columbia was united with Canada, “all legisla- ronne en common law et sur la rareté relative,
tive jurisdiction was divided between Canada and selon lui, de preuves de l’existence d’une structure
the province, and there was no room for aboriginal gouvernementale établie. Il a d’abord affirmé, à la
jurisdiction or sovereignty which would be recog- p. 386, que, lorsque la Colombie-Britannique a été
nized by the law or the courts”. Second, he charac- unie au Canada, [TRADUCTION] «toutes les compé-
terized the Gitksan and Wet’suwet’en legal system, tences législatives ont été réparties entre le Canada
at p. 379, as a “most uncertain and highly flexible et la province, et il n’y avait aucune place pour
set of customs which are frequently not followed quelque compétence ou souveraineté autochtone
by the Indians themselves”. He continued, at qui serait reconnue par le droit ou les tribunaux».
pp. 379-80, stating: Deuxièmement, il a qualifié le système juridique

des Gitksan et des Wet’suwet’en, à la p. 379,
d’[TRADUCTION] «ensemble de coutumes des plus
incertaines et extrêmement souples qui, fréquem-
ment, ne sont pas suivies par les Indiens eux-
mêmes». Il a ajouté ceci, aux pp. 379 et 380:
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I heard many instances of prominent Chiefs conducting [TRADUCTION] On m’a fait état de nombreux cas où des
themselves other than in accordance with these rules, chefs en vue ne se sont pas conformés à ces règles, par
such as logging or trapping on another chief’s territory, exemple en faisant du piégeage ou en coupant du bois
although there always seemed to be an aboriginal excep- sur le territoire d’un autre chef, quoiqu’il semblait tou-
tion which made almost any departure from aboriginal jours y avoir une exception autochtone qui rendait licite
rules permissible. In my judgment, these rules are so presque toute dérogation aux règles autochtones. Selon
flexible and uncertain that they cannot be classified as moi, ces règles sont si souples et incertaines qu’elles ne
laws. peuvent être qualifiées de règles de droit.

As a result of the flexibility and uncertainty of the En raison de la souplesse et de l’incertitude des
customs and rules, McEachern C.J. rejected the coutumes et des règles, le juge en chef McEachern
appellants’ claim to jurisdiction or sovereignty a rejeté la revendication de compétence ou de sou-
over the territories. veraineté sur les territoires visés qu’ont présentée

les appelants.

(4) Aboriginal Rights (4) Les droits ancestraux

After rejecting the appellants’ claim for owner-21 Après avoir rejeté la revendication des appelants
ship of and jurisdiction over the disputed territo- relative à la propriété des territoires en cause et à la
ries, McEachern C.J. turned to the possibility that compétence sur ceux-ci, le juge en chef McEa-
the appellants nevertheless have aboriginal rights chern a ensuite examiné la possibilité que les appe-
exercisable therein. He set out, at p. 388, the four lants possèdent néanmoins des droits ancestraux
part test from Baker Lake for an aboriginal right: pouvant y être exercés. Il a énoncé, à la p. 388, les

quatre parties du critère établi dans Baker Lake,
précité, pour la reconnaissance d’un droit ances-
tral:

1. That they (the plaintiffs) and their ancestors were [TRADUCTION] 1. Il faut que (les demandeurs) et leurs
members of an organized society. ancêtres aient été membres d’une société organisée;

2. That the organized society occupied the specific terri- 2. que cette société organisée ait occupé le territoire par-
tory over which they assert the aboriginal title. ticulier à l’égard duquel ses membres revendiquent un

titre aborigène;

3. That the occupation was to the exclusion of other 3. que cette occupation ait été à l’exclusion d’autres
organized societies. sociétés organisées;

4. That the occupation was an established fact at the 4. que l’occupation ait été un fait établi au moment de
time sovereignty was asserted by England. l’affirmation de la souveraineté par l’Angleterre.

McEachern C.J. noted that the requirement for an Le juge en chef McEachern a souligné qu’on avait
organized society had been satisfied, even though satisfait à l’exigence concernant l’existence d’une
he did not believe the appellants’ ancestors had société organisée, même s’il ne croyait pas que les
institutions and governed themselves. However, he ancêtres des appelants avaient des institutions et se
held that no specific level of sophistication ought gouvernaient eux-mêmes. Cependant, il a statué
to be required in satisfying this requirement. He qu’aucun degré particulier de raffinement ne
then stated that there was evidence that the ances- devrait être requis pour satisfaire à cette exigence.
tors of the plaintiffs occupied specific locations in Il a ensuite affirmé qu’il y avait des éléments de
the territory (the villages) and they used surround- preuve indiquant que les ancêtres des demandeurs
ing lands. Although there was evidence that the avaient occupé des lieux précis dans le territoire
Gitksan and Wet’suwet’en would not have been (les villages) et qu’ils avaient utilisé les terres
able to keep invaders or traders out of their terri- environnantes. Même si la preuve indiquait que les
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tory, no other organized societies had established Gitksan et les Wet’suwet’en n’auraient pas été
themselves in the core areas on any permanent capables d’interdire leur territoire aux envahisseurs
basis. Moreover, he noted at the outset of his rea- ou aux commerçants, aucune autre société organi-
sons on this point that he was uncertain about the sée ne s’était établie avec quelque permanence que
requirement for exclusivity. ce soit dans les principaux emplacements. De plus,

au début de la partie de ses motifs sur ce point, le
juge a souligné qu’il était incertain en ce qui con-
cerne cette exigence d’exclusivité.

The activities that were to be protected were 22Les activités qui devaient être protégées se limi-
only those carried on at the time of contact or taient à celles qui étaient exercées au moment du
European influence and that were still carried on at contact avec les Européens ou au moment où l’in-
the time of sovereignty. This included “all those fluence de ceux-ci s’est fait sentir et qui étaient
sustenance practices and the gathering of all those encore exercées au moment de l’affirmation de la
products of the land and waters of the territory I souveraineté. Ces activités comprenaient effective-
shall define which they practised and used before ment: [TRADUCTION] «toutes les pratiques de sub-
exposure to European civilization (or sovereignty) sistance ainsi que les activités de récolte des pro-
for subsistence or survival” (at p. 391). This did duits des terres et des eaux du territoire que je vais
not include trapping for the fur trade, or other définir, qu’ils suivaient et exerçaient — avant
land-based commercial enterprise. McEachern C.J. d’être exposés à la civilisation européenne (ou
ultimately concluded, at p. 395 that “the plaintiffs avant l’affirmation de la souveraineté) — à des
have established, as of the date of British sover- fins de subsistance ou de survie» (à la p. 391). Ceci
eignty, the requirements for continued residence in ne comprenait pas le trappage en vue du commerce
their villages, and for non-exclusive aboriginal des fourrures ou d’autres entreprises commerciales
sustenance rights within [certain] portions of the fondées sur l’exploitation du territoire. Le juge en
territory”. chef McEachern a finalement conclu, à la p. 395,

que [TRADUCTION] «les demandeurs ont établi qu’il
était satisfait, à la date de l’affirmation de la souve-
raineté britannique, aux exigences relatives à la
résidence continue dans leurs villages et à l’exis-
tence de droits ancestraux d’exploitation à des fins
de subsistance non exclusifs sur [certaines] parties
du territoire».

(5) Extinguishment and Fiduciary Duties (5) L’extinction des droits et les obligations de
fiduciaire

McEachern C.J. started with the proposition, at 23Le juge en chef McEachern a commencé en
pp. 396-97, that the law “never recognized that the énonçant, aux pp. 396 et 397, la proposition sui-
settlement of new lands depended upon the con- vant laquelle le droit [TRADUCTION] «n’a jamais
sent of the Indians”. All aboriginal rights existed at reconnu que la colonisation de nouvelles terres
the pleasure of the Crown, and could be extin- était subordonnée au consentement des Indiens».
guished by unilateral act. He accepted the “clear L’existence de tous les droits ancestraux dépendait
and plain” intention test for extinguishment, but du bon plaisir de la Couronne et ces droits pou-
took the view that it need not be express or even vaient être éteints par un acte unilatéral de cette
mention aboriginal rights, if the intention can be dernière. Il a accepté l’application du critère de
identified by necessary implication. An example of l’intention «claire et expresse» pour statuer sur la
such implied extinguishment might be a fee simple question de l’extinction, mais il s’est dit d’avis
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grant to a third party, or a grant of a lease, licence, qu’il n’est pas nécessaire que l’intention ait été
permit or other tenure inconsistent with continuing expresse ni même qu’on mentionne les droits
aboriginal interest. ancestraux, si cette intention peut être dégagée par

implication nécessaire. Un exemple d’une telle
extinction implicite serait un acte de concession en
fief simple au bénéfice d’un tiers ou l’octroi d’un
bail, d’une licence, d’un permis ou de quelque
autre forme de tenure incompatible avec le main-
tien d’un droit ancestral.

McEachern C.J. held that any aboriginal rights24 Le juge en chef McEachern a conclu que tout
to the land had been extinguished. The extinguish- droit ancestral au territoire avait été éteint. Cette
ment arose out of certain colonial enactments extinction était le résultat de certains textes de loi
which demonstrated an intention to manage Crown coloniaux qui démontraient l’intention de gérer les
lands in a way that was inconsistent with continu- terres publiques d’une façon incompatible avec le
ing aboriginal rights. He stated, at p. 411, that “the maintien des droits ancestraux. Il a déclaré, à la
Crown with full knowledge of the local situation p. 411, que [TRADUCTION] «la Couronne, pleine-
fully intended to settle the colony and to grant ment consciente de la situation locale, avait pleine-
titles and tenures unburdened by any aboriginal ment eu l’intention d’établir une colonie et d’ac-
interests”. Crown grantees who received land in corder des titres et tenures qui ne soient grevés
colonial times were clearly intended to receive the d’aucun droit ancestral». On entendait clairement
land free from any aboriginal encumbrances. que ceux qui se voyaient accorder des concessions
Moreover, this intention to extinguish did not only par l’État à l’époque coloniale les reçoivent libres
apply to lands that had actually been granted to de toute charge dont seraient titulaires les autoch-
third parties, but rather all Crown land in British tones. En outre, cette intention d’extinction s’ap-
Columbia. However, it should be noted that he was pliquait non seulement aux terres qui, de fait,
careful to distinguish between land and fishing avaient été cédées à des tiers, mais également à
rights. Since McEachern C.J. was of the view that toutes les terres publiques en Colombie-Britan-
all aboriginal title to the territories in question had nique. Cependant, il convient de souligner que le
been extinguished during colonial times, it was not juge a pris soin de distinguer entre les droits fon-
necessary to consider whether the province had the ciers et les droits de pêche. Étant donné que le juge
power to extinguish aboriginal rights after Confed- en chef McEachern était d’avis que tout titre abori-
eration. gène sur les territoires en question avait été éteint

pendant l’époque coloniale, il ne lui était pas
nécessaire de se demander si la province avait le
pouvoir d’éteindre des droits ancestraux après la
Confédération.

Notwithstanding the complete extinguishment25 Nonobstant l’extinction complète de tous les
of all aboriginal rights in land, McEachern C.J. droits ancestraux sur le territoire, le juge en chef
held, at p. 417, that the Crown was under a fiduci- McEachern a conclu, à la p. 417, que la Couronne
ary obligation to continue to allow native persons avait l’obligation de fiduciaire de continuer de per-
to use vacant crown lands for lawful purposes until mettre aux autochtones d’utiliser, à des fins licites,
the land “is dedicated to another purpose”. This is les terres publiques inoccupées jusqu’à ce que le
not an aboriginal “right”, to which s. 35 can be territoire en question [TRADUCTION] «soit affecté à
applied, since any such “rights” over the land had une autre fin». Il ne s’agit pas d’un «droit» ances-
been extinguished. However, he held that where tral auquel l’art. 35 peut être appliqué, puisque
the Crown extinguishes an aboriginal right, and tous ces «droits» au territoire ont été éteints. Tou-
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makes a promise regarding use of Crown land at tefois, le juge en chef a statué que, dans les cas où
the same time, this creates the same fiduciary obli- la Couronne éteint un droit ancestral, et fait en
gation as if the aboriginal people had surrendered même temps une promesse au sujet de l’utilisation
the land to the Crown. In articulating guidelines de terres publiques, cela a pour effet de créer une
for the application of the Crown’s fiduciary obliga- obligation de fiduciaire au même titre que si les
tion, McEachern C.J. made it clear that the Crown autochtones concernés avaient cédé le territoire à
must be free to direct resource management in the la Couronne. Dans la formulation de lignes direc-
province in the best interests of both the aboriginal trices concernant l’application de l’obligation de
and non-aboriginal persons in the province. How- fiduciaire de la Couronne, le juge en chef
ever, Crown authorities should always keep the McEachern a clairement indiqué que celle-ci doit
“aboriginal interests of the plaintiffs very much in être libre de gérer les ressources de la province au
mind” (at p. 423) in developing policies for the mieux des intérêts tant des autochtones que des
territory, and should ensure that aboriginal activi- non-autochtones de la province. Cependant, les
ties on the land are not unduly impaired. autorités étatiques devraient toujours avoir [TRA-

DUCTION] «bien à l’esprit les droits ancestraux des
demandeurs» (à la p. 423) lorsqu’elles élaborent
des politiques relatives au territoire, en plus de
veiller à ce que les activités exercées par les
autochtones sur le territoire ne soient pas trop per-
turbées.

(6) Damages (6) Les dommages-intérêts

Since the plaintiffs failed to establish that 26Comme les demandeurs n’ont pas réussi à éta-
existing ownership, jurisdiction, or aboriginal blir la violation de droits existants — propriété,
rights had been breached, the claim for damages compétence ou droits ancestraux — le juge en chef
for wrongful appropriation of their territory was McEachern a rejeté leur demande en dommages-
dismissed by McEachern C.J. intérêts fondée sur l’appropriation illicite de leur

territoire.

(7) Lands Subject to Aboriginal Rights at Sov- (7) Les terres visées par des droits ancestraux
ereignty au moment de l’affirmation de la souverai-

neté

McEachern C.J. felt it necessary to delineate the 27Le juge en chef McEachern a estimé nécessaire
boundaries of the lands that were subject to aborig- de tracer les limites des terres qui étaient visées par
inal rights at the time of sovereignty in case he was des droits ancestraux au moment de l’affirmation
wrong that these rights had been extinguished. He de la souveraineté, au cas où il aurait tort de con-
considered the evidence regarding the external clure à l’extinction de ces droits. Il a examiné la
boundary of the territory, and the internal bounda- preuve déposée au sujet des limites externes et
ries therein. He found numerous inconsistencies, internes du territoire. Il y a constaté de nombreuses
and generally did not find it to be reliable. He incohérences et, de façon générale, ne l’a pas jugée
rejected the boundaries as put forth by the appel- fiable. Il a rejeté les limites tracées par les appe-
lants. lants.

Nevertheless, since he had held that the Gitksan 28Néanmoins comme il avait statué que les
and Wet’suwet’en had aboriginal sustenance rights Gitksan et les Wet’suwet’en possédaient des droits
over part of the land, he had to delineate their ancestraux les autorisant à exploiter à des fins de
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boundaries. He put forth three alternatives, and subsistance certaines parties du territoire, il se
ultimately chose “Map 5” (at p. 400). This area devait d’en tracer les limites. Après avoir exposé
recognized that the plaintiffs’ ancestors likely used trois possibilités, il a finalement retenu la [TRADUC-
more distant areas in the territory. However, TION] «carte 5» (à la p. 400). Ce tracé reconnaissait
McEachern C.J. was not persuaded of such use in que les ancêtres des demandeurs utilisaient vrai-
either the northernmost or southernmost portions semblablement des régions plus éloignées dans le
of the territory. The northern boundary was drawn territoire. Toutefois, le juge en chef McEachern
through the centre of the Skeena River, with 20 n’était pas convaincu qu’une telle utilisation avait
miles on the north side of the river being added. été faite dans les parties situées à l’extrême nord et
The southern boundary was drawn following some à l’extrême sud du territoire. Le tracé de la limite
of the internal boundaries, but excluding several of nord passait par le centre de la rivière Skeena, et
the southern Wet’suwet’en individual territories. ajoutait une aire de 20 milles du côté nord de la
He selected this alternative because it worked less rivière. Le tracé de la limite sud suivait certaines
injustice for the Wet’suwet’en who lived more limites internes, mais excluait plusieurs territoires
spread out and less concentrated near the rivers. Wet’suwet’en au sud. Le juge en chef McEachern
However, he cut off the north and south portions of a retenu cette solution parce qu’il en résultait une
the claimed territory because he did not have con- moins grande injustice pour les Wet’suwet’en, qui
fidence in the presence of the Gitksan or vivaient de façon plus dispersée et en moins
Wet’suwet’en in the areas north or south of the grande concentration près des rivières. Il a cepen-
boundaries he drew. dant éliminé les parties nord et sud du territoire

revendiqué parce qu’il n’était pas certain de la pré-
sence des Gitksan ou des Wet’suwet’en dans les
parties situées au nord ou au sud des limites qu’il
avait tracées.

(8) Other Matters (8) Les autres questions

McEachern C.J. concluded his reasons by29 Le juge en chef McEachern a conclu ses motifs
rejecting the province’s argument that the plain- en rejetant l’argument avancé par la province que
tiffs’ aboriginal rights to some of the lands had les droits ancestraux des demandeurs à l’égard de
been abandoned. He did not think courts should be certaines terres avaient été abandonnés. Il était
quick to treat aboriginal lands as abandoned. He d’avis que les tribunaux ne devaient pas s’empres-
could not say with confidence which lands should ser de conclure à l’abandon de terres par les
be abandoned, and which should not, even though autochtones. Il ne pouvait pas dire avec certitude
there was clearly declining aboriginal use of some quelles terres devraient être considérées comme
of the lands. He also stressed that the onus of dem- abandonnées, et lesquelles ne devraient pas l’être,
onstrating abandonment rested with the province même s’il y avait clairement un déclin dans l’utili-
and that they had not discharged that onus. He also sation de certaines terres par les autochtones. Il a
rejected the argument that the plaintiffs had aussi souligné qu’il incombait à la province de
waived their rights by accepting and using reserves prouver l’abandon et qu’elle ne s’était pas acquit-
and by conforming to the general law of the prov- tée de cette charge. Il a aussi rejeté l’argument que
ince. The honour of the Crown precluded the prov- les demandeurs avaient renoncé à leurs droits en
ince from relying on this defence. acceptant et en utilisant les réserves, et en se con-

formant aux lois générales de la province. L’obli-
gation de la Couronne d’agir honorablement inter-
disait à la province de s’appuyer sur ce moyen de
défense.
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(9) Final Order (9) L’ordonnance finale

In result, therefore, McEachern C.J. dismissed 30En définitive, le juge en chef McEachern a
the action against Canada, dismissed the plaintiffs’ rejeté l’action contre le Canada, il a rejeté les
claims for ownership and jurisdiction and for revendications, par les demandeurs, de la propriété
aboriginal rights in the territory, granted a declara- du territoire, de la compétence sur celui-ci ou de
tion that the plaintiffs were entitled to use unoccu- droits ancestraux à son égard, il a accordé une
pied or vacant land subject to the general law of déclaration portant que les demandeurs avaient le
the province, dismissed the claim for damages and droit d’utiliser toute terre inoccupée ou vacante,
dismissed the province’s counterclaim. No order sous réserve du respect des lois d’application géné-
for costs was made. rales de la province, il a rejeté la demande de dom-

mages-intérêts et, enfin, il a rejeté la demande
reconventionnelle de la province. Il n’a rendu
aucune ordonnance concernant les dépens.

B. British Columbia Court of Appeal B. Cour d’appel de la Colombie-Britannique

(1) Judgment of Macfarlane J.A. (Taggart J.A. (1) La décision du juge Macfarlane (à laquelle
concurring) le juge Taggart a souscrit)

Macfarlane J.A. set out the following proposi- 31Le juge Macfarlane a énoncé les propositions de
tions of law which he indicated were the starting droit suivantes qui, a-t-il indiqué, étaient les élé-
points for analysing aboriginal rights in land, ments de départ qu’il avait dégagés des arrêts
which he garnered from Baker Lake, Calder, Baker Lake, Calder, Guerin, Sparrow et Mabo c.
Guerin, Sparrow, and Mabo v. Queensland (1992), Queensland (1992), 107 A.L.R. 1 (H.C.), en vue
107 A.L.R. 1 (H.C.). First, such rights arise from de l’analyse des droits fonciers ancestraux. Pre-
historic occupation and possession of the aborigi- mièrement, ces droits découlent de la possession et
nal peoples’ tribal lands. Second, they arise by de l’occupation historiques par les peuples autoch-
operation of law and do not depend on a grant tones de terres tribales. Deuxièmement, ils décou-
from the Crown. Third, they are not absolute, but lent de l’application de la common law et ne
they are subject to regulation and extinguishment. dépendent pas d’une concession de la Couronne.
Fourth, they are sui generis communal rights. Troisièmement, ils ne sont pas absolus mais sujets
Fifth, they cannot be alienated other than to the à réglementation et à extinction. Quatrièmement,
Crown. Finally, they are related to aboriginal ce sont des droits collectifs sui generis. Cinquiè-
activities which formed an integral part of tradi- mement, ils ne peuvent être aliénés qu’en faveur
tional Indian life prior to sovereignty. de la Couronne. Finalement, ils sont liés à des acti-

vités autochtones qui faisaient partie intégrante de
la vie traditionnelle indienne avant l’affirmation de
la souveraineté.

(a) Ownership Rights a) Les droits de propriété

Examining the appellants’ ownership claim, 32Examinant la revendication par les appelants de
Macfarlane J.A. agreed that an exclusive right to la propriété du territoire, le juge Macfarlane a con-
occupy land is required to support a claim akin to venu qu’un droit d’occupation exclusif du territoire
ownership. He noted that the use of the term “own- est requis pour étayer la revendication d’un droit
ership” (which was used in the plaintiffs in their analogue à la propriété. Il a souligné que l’utilisa-
pleadings) was unfortunate, since Guerin specifi- tion du terme «propriété» (que les demandeurs ont
cally held that the aboriginal interest does not utilisé dans leurs actes de procédure) était malheu-
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amount to beneficial ownership. In his view, the reux, étant donné que l’arrêt Guerin avait précisé-
trial judge properly applied the law to the plain- ment établi que le droit des autochtones n’équivaut
tiffs’ claim of ownership. Similarly, he found no pas au droit de propriété à titre bénéficiaire. À son
merit in the appellants’ challenge to the trial avis, le juge de première instance a bien appliqué
judge’s findings of fact on a number of points. le droit en ce qui concerne la revendication par les
Although some of the areas of the evidence were demandeurs de la propriété du territoire. De même,
cause for concern, he concluded that the issues il n’a trouvé aucun fondement à la contestation par
required an interpretation of the evidence as a les appelants des conclusions de fait tirées par le
whole and that it would be inappropriate for this juge de première instance sur un certain nombre de
court to intervene and substitute its opinions for points. Même si certains éléments de preuve soule-
that of the trial judge. Hence, he did not disturb the vaient des interrogations, il a conclu que les ques-
judge’s conclusion with regard to ownership of the tions en litige nécessitaient une interprétation glo-
territory, nor his conclusion that any interest which bale de la preuve et qu’il ne convenait pas que la
the appellants have in the land is not proprietary. cour intervienne et substitue ses opinions à celles

du juge de première instance. En conséquence, il
n’a pas modifié la conclusion de ce dernier quant à
la propriété du territoire, ni sa conclusion que tout
intérêt que possèdent les appelants dans le terri-
toire n’est pas un droit de propriété.

(b) Aboriginal Sustenance Rights b) Le droit des autochtones d’assurer leur sub-
sistance

Macfarlane J.A. canvassed the trial judge’s find-33 Le juge Macfarlane a examiné les conclusions
ings regarding aboriginal sustenance rights. He du juge de première instance quant au droit des
noted that McEachern C.J.’s error in requiring a autochtones d’assurer leur subsistance. Il a sou-
“time-depth” of a long time prior to contact in ligné que l’erreur que le juge en chef McEachern a
order to establish the rights did not affect his view commise en exigeant la preuve d’une [TRADUC-
of the territorial limits of the right. He agreed with TION] «durée» — savoir une longue période avant
the trial judge’s application of the Baker Lake test. le contact avec les Européens — pour établir
In particular, he viewed the significant question to l’existence des droits n’avait pas d’effet sur son
be whether the practices were integral to aborigi- opinion quant aux limites territoriales du droit. Il
nal society or had only resulted from European était d’accord avec la façon dont le juge de pre-
influences. Macfarlane J.A. concluded that it mière instance avait appliqué le critère énoncé
would be inappropriate to intervene and substitute dans Baker Lake. En particulier, il était d’avis que
his view for that of the trial judge with respect to la question importante était de savoir si les pra-
the weight of the evidence. Hence, if the appellants tiques faisaient partie intégrante de la vie sociale
succeeded on the appeal with respect to extin- des autochtones ou si elles étaient seulement le
guishment, they were entitled to sustenance rights résultat des influences européennes. Le juge Mac-
in the area as identified by McEachern C.J. on farlane a conclu qu’il ne convenait pas qu’il inter-
Map 5. vienne et substitue son point de vue à celui du juge

de première instance quant au poids à accorder à la
preuve. Par conséquent, si les appelants obtenaient
gain de cause en appel sur la question de l’extinc-
tion, ils avaient le droit d’assurer leur subsistance
dans le territoire délimité par le juge en chef
McEachern sur la carte 5.
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(c) Jurisdiction c) La compétence

Macfarlane J.A. essentially agreed with the trial 34Le juge Macfarlane s’est dit essentiellement
judge with respect to his analysis of the jurisdic- d’accord avec l’analyse du juge de première ins-
tion, or sovereignty issue. He characterized the tance relativement à la question de la compétence
claim as the right to control and manage the use of ou souveraineté. Il a dit que l’on revendiquait le
lands and resources in the territory, as well as the droit de contrôler et de gérer l’utilisation des terres
right to govern the people within the territory, to et des ressources du territoire, ainsi que le droit de
the possible exclusion of laws of general applica- gouverner la population y habitant, d’une manière
tion within the province. He stated that the Gitksan pouvant aller jusqu’à l’exclusion des lois d’appli-
and Wet’suwet’en peoples do not need a court dec- cation générale en vigueur dans la province. Il a
laration to permit internal self-regulation, if they affirmé que les Gitksan et les Wet’suwet’en n’ont
consent to be governed. However, the rights of pas besoin d’une déclaration de la cour autorisant
self-government encompassing a power to make l’autoréglementation interne, s’ils consentent à être
general laws governing the land, resources, and gouvernés. Cependant, les droits relatifs à l’auto-
people in the territory are legislative powers which nomie gouvernementale, y compris le pouvoir de
cannot be awarded by the courts. Such jurisdiction faire des lois générales régissant les terres, les res-
is inconsistent with the Constitution Act, 1867 and sources et la population du territoire, sont des pou-
its division of powers. When the Crown imposed voirs législatifs qui ne peuvent être accordés par
English law on all the inhabitants of the colony les tribunaux. Une telle compétence est incompati-
and when British Columbia entered Confederation, ble avec la Loi constitutionnelle de 1867 et le par-
the aboriginal people became subject to Canadian tage des pouvoirs qu’elle établit. Lorsque la Cou-
(and provincial) legislative authority. For this rea- ronne a imposé le droit anglais à tous les habitants
son, the claim to jurisdiction failed. de la colonie et lorsque la Colombie-Britannique

est entrée dans la Confédération, les autochtones
sont devenus assujettis aux pouvoirs législatifs du
Canada (et de la province). Pour ce motif, la reven-
dication relative à la compétence a été rejetée.

(d) Extinguishment d) L’extinction

Macfarlane J.A. began by noting that treaty- 35Le juge Macfarlane a d’abord indiqué que la
making is the most desirable way to resolve conclusion de traités est la façon la plus souhaita-
aboriginal land issues. However, he noted that ble de résoudre les questions relatives aux terres
prior to 1982, the rights of aboriginal people could autochtones. Cependant, il a souligné que, avant
be extinguished by the unilateral act of the sover- 1982, les droits des peuples autochtones pouvaient
eign, without the consent of the aboriginal people. être éteints par acte unilatéral du souverain, sans
Intention to extinguish must be clear and plain. leur consentement. L’intention d’éteindre un droit
Although express language is not strictly neces- doit être claire et expresse. Bien qu’il ne soit pas
sary, the honour of the Crown requires its inten- strictement nécessaire que l’intention soit expri-
tions to be either express or manifested by una- mée en termes exprès, l’honneur de la Couronne
voidable implication. Unavoidable implication exige que ses intentions ressortent de façon
should not be easily found — it occurs only where expresse ou par implication inéluctable. Une impli-
the interpretation of the instrument permits no cation inéluctable n’est pas facile à trouver — elle
other result. This, in turn, depends on the nature of n’existe que lorsque l’interprétation de l’instru-
the aboriginal interest and of the impugned grant. ment ne permet aucun autre résultat. Ce résultat

dépend pour sa part de la nature de l’intérêt
autochtone en jeu et de la concession contestée.
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Macfarlane J.A. disagreed with the trial judge36 Le juge Macfarlane n’était pas d’accord avec le
that the colonial instruments manifested the juge de première instance que les instruments colo-
required clear and plain intention to extinguish all niaux manifestaient l’intention claire et expresse
aboriginal interests in land. The purpose of the requise pour éteindre tous les droits fonciers des
colonial instruments in question was to facilitate autochtones. Les instruments coloniaux en ques-
an orderly settlement of the province, and to give tion visaient à faciliter la colonisation ordonnée de
the Crown control over grants to third parties. It is la province et à donner à la Couronne le pouvoir
not inevitable, upon a reading of the statutory d’octroyer des concessions aux tiers. La lecture des
scheme, that the aboriginal interest was to be dis- textes législatifs n’amène pas inévitablement à
regarded. They did not foreclose the possibility of conclure qu’il ne fallait pas tenir compte des droits
treaties or of co-existence of aboriginal and Crown des autochtones. Ces textes ne faisaient pas obsta-
interests. Similarly, even fee simple grants to third cle à la possibilité de conclure des traités ou à la
parties do not necessarily exclude aboriginal use. coexistence des droits des autochtones et de ceux
For example, uncultivated vacant land held in fee de la Couronne. De la même façon, même un acte
simple does not necessarily preclude the exercise de concession en fief simple à un tiers n’écarte pas
of hunting rights. Moreover, it is clear that, at nécessairement l’utilisation par les autochtones du
common law, two or more interests in land less territoire visé. Par exemple, le fait qu’une terre non
than fee simple can co-exist. However, since the cultivée et inoccupée soit détenue en fief simple
record was not sufficiently specific to permit the n’exclut pas nécessairement l’exercice de droits de
detailed analysis of such issues, Macfarlane J.A. chasse. En outre, il est clair que, en common law,
suggested that these issues be dealt with in negoti- deux intérêts ou plus qui sont inférieurs au fief
ation. He concluded that extinguishment by a par- simple peuvent coexister. Cependant, comme le
ticular grant needed to be determined on a case by dossier n’était pas suffisamment précis pour per-
case basis. mettre l’analyse détaillée de ces questions, le juge

Macfarlane a suggéré qu’elles fassent l’objet de
négociations. Il a conclu que la question de savoir
si une concession donnée entraı̂nait l’extinction de
certains droits devait être tranchée au cas par cas.

Macfarlane J.A. considered the constitutional37 Le juge Macfarlane a examiné le pouvoir consti-
power of the province to extinguish aboriginal tutionnel de la province d’éteindre des droits
rights after 1871, and in particular, whether valid ancestraux après 1871, et, en particulier, la ques-
provincial legislation could extinguish aboriginal tion de savoir si une loi provinciale valide pouvait
rights in land by incidental effect. After 1871, the éteindre de façon incidente des droits fonciers
exclusive power to legislate in relation to “Indians, ancestraux. Après 1871, la compétence exclusive
and Lands reserved for the Indians” was given to de légiférer sur «les Indiens et les terres réservées
the federal government by virtue of s. 91(24) of the aux Indiens» a été attribuée au gouvernement
Constitution Act, 1867. Valid provincial legislation fédéral par le par. 91(24) de la Loi constitution-
may apply to Indians, so long is it is a law of gen- nelle de 1867. Une loi provinciale valide peut s’ap-
eral application and not one that affects their Indi- pliquer aux Indiens s’il s’agit d’une loi d’applica-
anness, their status, or their core values (Four B tion générale et non d’une loi touchant leur
Manufacturing Ltd. v. United Garment Workers of quiddité indienne ou indianité, leur statut ou leurs
America, [1980] 1 S.C.R. 1031; Natural Parents v. valeurs fondamentales (Four B Manufacturing Ltd.
Superintendent of Child Welfare, [1976] 2 S.C.R. c. Travailleurs unis du vêtement d’Amérique,
751; Dick v. The Queen, [1985] 2 S.C.R. 309). [1980] 1 R.C.S. 1031; Parents naturels c. Superin-
However, the proposition that provincial laws tendent of Child Welfare, [1976] 2 R.C.S. 751;
could extinguish Indian title by incidental effect Dick c. La Reine, [1985] 2 R.C.S. 309). Cepen-
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[1997] 3 R.C.S. 1045DELGAMUUKW c. C.-B. Le Juge en chef

must be examined in light of federal authority dant, la proposition suivant laquelle les lois pro-
relating to Indians and of the aboriginal perspec- vinciales pourraient éteindre un titre indien de
tive. The traditional homelands of aboriginal peo- manière incidente doit être examinée à la lumière
ple are integral to their traditional way of life and de la compétence du fédéral sur les questions
their self-concept. If the effect of provincial legis- indiennes et en tenant compte du point de vue des
lation were to strip the aboriginal people of the use autochtones. Les terres traditionnelles des Indiens
and occupation of their traditional homelands, it font partie intégrante de leur mode de vie tradition-
would be an impermissible intrusion into federal nel et de la façon dont ils se définissent. Si une loi
jurisdiction, as such a law would “trench on the provinciale avait pour effet de dépouiller les
very core of the subject matter of s. 91(24)” (at autochtones du droit d’utiliser et d’occuper leurs
p. 169). Hence, he concluded that provincial legis- terres traditionnelles, il s’agirait d’une intrusion
latures do not have the constitutional competence inadmissible dans un champ de compétence fédé-
to extinguish common law aboriginal rights. More- ral, étant donné qu’une telle loi [TRADUCTION]
over, extinguishment by adverse dominion could «empiéterait sur l’essentiel de l’objet du
only be accomplished by the federal government. par. 91(24)» (à la p. 169). Par conséquent, le juge
Similarly, s. 88 of the Indian Act did not assist the Macfarlane a conclu que les législatures provin-
province. Laws of general application which do ciales n’ont pas, en vertu de la Constitution, com-
not affect the “core of Indianness” apply by their pétence pour éteindre les droits ancestraux recon-
own force. However, provincial laws which do nus par la common law. En outre, seul le
affect that core rely on s. 88, which referentially gouvernement fédéral peut éteindre des droits par
incorporates them into federal law. For s. 88 of the possession adversative. De même, l’art. 88 de la
Indian Act to give the province authority to extin- Loi sur les Indiens n’a été d’aucun secours pour la
guish aboriginal rights, it would have to show a province. Les lois d’application générale qui ne
clear and plain intention to do so. Since no such touchent pas le «fondement même de la quiddité
intention exists in s. 88 in particular or the Indian indienne» s’appliquent d’elles-mêmes. Au con-
Act in general, it cannot authorize outright extin- traire, celles qui touchent à ce fondement s’ap-
guishment. However, it may authorize provincial puient sur l’art. 88, qui les incorpore par renvoi au
regulation of and interference with aboriginal droit fédéral. Pour que l’art. 88 de la Loi sur les
rights. Of course, now the operation of such regu- Indiens accorde à la province le pouvoir d’éteindre
lations are now subject to s. 35 of the Constitution des droits ancestraux, il faudrait trouver dans son
Act, 1982. texte une intention claire et expresse à cet égard.

Comme on ne trouve une telle intention ni dans
l’art. 88 en particulier, ni dans la Loi sur les
Indiens en général, cet article ne peut autoriser
d’extinction pure et simple. Il peut cependant auto-
riser la réglementation par les provinces des droits
ancestraux et des atteintes à ces droits. Évidem-
ment, l’application d’une telle réglementation est
maintenant assujettie à l’art. 35 de la Loi constitu-
tionnelle de 1982.

(e) Relief Allowed e) La réparation accordée

Macfarlane J.A. granted a declaration that the 38Le juge Macfarlane a prononcé une déclaration
plaintiffs’ aboriginal rights were not all extin- portant que les droits ancestraux des demandeurs
guished by the colonial instruments enacted prior n’avaient pas tous été éteints par les instruments
to British Columbia’s entry into Confederation in coloniaux édictés avant l’entrée de la Colombie-
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1046 [1997] 3 S.C.R.DELGAMUUKW v. B.C. The Chief Justice

1871. He also granted a declaration that the appel- Britannique dans la Confédération en 1871. Il a
lants have unextinguished, non-exclusive aborigi- aussi prononcé une déclaration portant que les
nal rights, formerly protected at common law, and appelants possèdent des droits ancestraux non
now protected under s. 35(1) of the Constitution éteints et non exclusifs, auparavant protégés par la
Act, 1982. These rights are not ownership or prop- common law et qui le sont maintenant par le
erty rights, and are located within the area indi- par. 35(1) de la Loi constitutionnelle de 1982. Ces
cated on Map 5. Their characteristics may vary droits, qui ne sont ni la propriété ni des droits de
depending on the particular context in which the propriété, existent à l’intérieur du territoire déli-
rights are said to exist, and are dependent on the mité sur la carte 5. Leurs caractéristiques peuvent
specific facts of each case. varier en fonction du contexte où ils sont invoqués,

et ils dépendent des faits propres à chaque affaire.

Macfarlane J.A. did not grant a declaration with39 Le juge Macfarlane n’a pas prononcé de décla-
respect to jurisdiction over land and resources or ration relativement à la compétence sur les terres,
people within the territory, leaving this to negotia- les ressources ou la population du territoire, lais-
tion. He also did not interfere with the decision of sant ces questions à la négociation. Il n’a pas
the trial judge that the claim for damages must be modifié non plus la décision du juge de première
dismissed. He noted that the parties wished to instance rejetant la demande en dommages-inté-
negotiate the precise location, scope, content and rêts. Il a souligné que les parties désiraient négo-
consequences of the aboriginal rights which the cier l’emplacement, la portée, les conséquences et
trial judge has held may be exercised in that part of le contenu précis des droits ancestraux qui, de con-
the territory, the approximate area of which is clure le juge de première instance, peuvent être
illustrated on Map 5. However, no order of the exercés dans cette partie du territoire dont les
court was required to permit the parties to enter limites approximatives sont indiquées sur la carte
into such negotiations. 5. Cependant, aucune ordonnance de la cour n’était

nécessaire pour permettre aux parties d’engager de
telles négociations.

Finally, Macfarlane J.A. stated that he would not40 Finalement, le juge Macfarlane a affirmé qu’il
give effect to the alternative declarations sought by ne donnerait pas effet aux déclarations subsidiaires
the province relating to the alleged extinguishment demandées par la province quant à sa prétention
of aboriginal rights by grants of fee simple and of que des droits ancestraux avaient été éteints par
lesser interests in the period from 1871-1982. The suite de la concession, de 1871 à 1982, de fiefs
province did not have the power after 1871 to simples et d’intérêts inférieurs au fief simple. La
extinguish aboriginal rights. However, some pro- province n’avait plus, après 1871, le pouvoir
vincial land and resource laws affecting aboriginal d’éteindre des droits ancestraux. Cependant, cer-
rights may be given force as federal laws through taines lois provinciales relatives aux terres et aux
the operation of s. 88 of the Indian Act. The effect ressources et affectant les droits ancestraux peu-
of fee simple and lesser grants on the particular vent produire leurs effets à titre de lois fédérales
aboriginal rights would require a detailed and com- par application de l’art. 88 de la Loi sur les
plete analysis, which neither the record nor the Indiens. L’effet de la concession de fiefs simples

ou d’intérêts inférieurs sur les droits ancestraux en
cause aurait nécessité une analyse approfondie que
ni le dossier, ni les observations présentées ne per-
mettaient d’effectuer. Le juge Macfarlane n’a
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submissions permitted. He made no order for rendu aucune ordonnance concernant les dépens,
costs, adopting the reasons of the trial judge. adoptant les motifs du juge de première instance.

(2) Wallace J.A. (concurring) (2) Le juge Wallace (opinion concordante)

(a) Scope of Appellate Review a) La portée de l’examen en appel

Wallace J.A. considered the appropriate princi- 41Le juge Wallace s’est penché sur les principes à
ples for appellate review of a trial judge’s findings suivre dans le cadre de l’examen, en appel, des
of fact. An appellate court should find error on the conclusions de fait du juge de première instance.
part of the trial judge with respect to those aspects Une cour d’appel ne devrait pas conclure que le
of the finding of facts which involve questions of juge de première instance a fait erreur sur les
credibility or weight to be given the evidence of a aspects des conclusions de fait qui se rattachent à
witness only if it is established that the trial judge la question de la crédibilité ou de la valeur pro-
made some “palpable and overriding error” which bante d’un témoignage que s’il est établi que le
affected his assessment of the material facts. Such juge de première instance a commis une [TRADUC-
an error exists in three situations: firstly, when it TION] «erreur manifeste et dominante» ayant influé
can be demonstrated there was no evidence to sup- sur son appréciation des faits substantiels. Une
port a material finding of fact of the trial judge; telle erreur existe dans les trois cas suivants: pre-
secondly, when the trial judge wrongly overlooked mièrement, lorsqu’il peut être démontré qu’une
admissible evidence relevant and material to the conclusion de fait importante tirée par le juge de
issue before the court; or thirdly, where the trial première instance ne s’appuie sur aucune preuve;
judge’s finding of fact cannot be supported as rea- deuxièmement, lorsque le juge de première ins-
sonable. In reversing the trial judge for “palpable tance a omis à tort de tenir compte d’éléments de
and overriding error” the Court of Appeal must preuve admissibles qui étaient pertinents et subs-
designate the specific error and state why the tantiels relativement à la question dont était saisi le
nature of the error justifies reversing the trial tribunal; troisièmement, lorsque la conclusion de
judge’s finding of fact. Wallace J.A. held that these fait du juge de première instance ne peut être qua-
principles applied to the trial judge’s determination lifiée de raisonnable. La cour d’appel qui infirme
of the nature and territorial scope of the aboriginal la décision du juge de première instance en raison
activities, the question of jurisdiction and control d’une «erreur manifeste et dominante» doit indi-
over the territory, and the weight to be attributed to quer de façon précise l’erreur qui a été commise et
the evidence of the various witnesses. dire pourquoi la nature de cette erreur justifie l’in-

firmation de la conclusion de fait du juge de pre-
mière instance. Le juge Wallace a statué que ces
principes s’appliquaient à la détermination par le
juge de première instance de la nature et de la por-
tée territoriale des activités autochtones, à la ques-
tion du contrôle du territoire et de la compétence
sur celui-ci et au poids à accorder aux divers
témoignages.

(b) General Principles b) Les principes généraux

Wallace J.A. stated that aboriginal rights of 42Le juge Wallace a affirmé que les droits ances-
occupation and use originate in the Indians’ his- traux d’occupation et d’utilisation tirent leur ori-
toric occupation and use of their tribal lands, and is gine de l’occupation et de l’utilisation historiques
recognized by the common law. Unlike the trial par les Indiens de leurs terres tribales, et que ces
judge, he recognized that these rights may resem- droits sont reconnus par la common law. Contrai-
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1048 [1997] 3 S.C.R.DELGAMUUKW v. B.C. The Chief Justice

ble a proprietary title, not unlike those in western rement au juge de première instance, il a reconnu
property law systems, or they may be restricted to que ces droits peuvent ressembler à un titre de pro-
certain uses of the land. He set out the require- priété, qu’ils ne sont pas sans similitudes avec
ments for establishing aboriginal rights, varying ceux reconnus dans les systèmes occidentaux de
from the Baker Lake test used by the trial judge. In droit des biens et qu’ils peuvent se limiter à cer-
Wallace J.A.’s formulation of the test, the practices taines utilisations du territoire. Il a énoncé les exi-
supporting the rights in question had to be integral gences à satisfaire pour démontrer l’existence de
to the claimants’ distinctive and traditional society droits ancestraux, s’écartant du critère établi dans
or culture. Moreover, he resolved the trial judge’s Baker Lake qu’avait utilisé le juge de première ins-
concerns about the requirement of exclusivity as tance. Dans sa formulation du critère, le juge Wal-
follows: if the plaintiffs claim exclusive occupa- lace a indiqué que les pratiques sous-tendant les
tion and use, the traditional occupation had to be to droits en question devaient faire partie intégrante
the exclusion of other organized societies. de la société ou culture traditionnelle distinctive

des demandeurs. Il a en outre dissipé de la façon
suivante l’incertitude du juge de première instance
quant à l’exigence d’exclusivité: si les demandeurs
revendiquent une occupation et une utilisation
exclusives, l’occupation traditionnelle doit avoir
été à l’exclusion d’autres sociétés organisées.

(c) Aboriginal Ownership c) Droit de propriété ancestral

Wallace J.A. considered there to be reasonable43 Le juge Wallace a considéré que les conclusions
support for the trial judge’s conclusions regarding du juge de première instance au sujet de la nature
the nature and scope of the appellants’ interest in et de la portée de l’intérêt des appelants dans le
the territory. The standard of occupation required territoire étaient raisonnablement étayées. La
to support the claim of ownership depended on the norme d’occupation exigée pour appuyer la reven-
nature of the interest. The appellants’ claim was to dication de la propriété dépendait de la nature de
manage the lands and natural resources. This sug- l’intérêt en cause. Les appelants revendiquaient la
gests exclusive control and possession of the terri- gestion des terres et des ressources naturelles. Cela
tory, requiring the appellants to demonstrate exclu- suppose la possession et le contrôle exclusifs du
sive possession. Since they could not do so, he territoire et exige que les appelants fassent la
concluded that the trial judge correctly dismissed démonstration d’une possession exclusive. Comme
their claim for ownership. ils n’y sont pas parvenus, il a conclu que le juge de

première instance avait eu raison de rejeter leur
revendication du droit de propriété.

(d) Aboriginal Rights of Occupation and Use of d) Droits ancestraux d’occupation et d’utilisa-
Traditional Lands tion des terres traditionnelles

Even if the appellants’ claim were characterized44 Même si la revendication des appelants était
as a claim for aboriginal title, rather than owner- qualifiée de revendication du titre aborigène, plutôt
ship, Wallace J.A. agreed with the criteria applied que de revendication du droit de propriété, le juge
by the trial judge: the occupation of specific terri- Wallace a souscrit aux critères appliqués par le
tory, the exclusion of other organized societies, juge de première instance: l’occupation d’un terri-
occupation at the time of British sovereignty and toire précis, l’exclusion des autres sociétés organi-
long-time aboriginal practices. Applying these sées, l’occupation au moment de l’affirmation de
principles to the trial judge’s findings of fact, Wal- la souveraineté des Britanniques et l’existence de
lace J.A. concluded that the appellants had not pratiques autochtones de longue date. Appliquant
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established a manifest or palpable error in con- ces principes aux conclusions de fait du juge de
cluding that the appellants’ rights were non-exclu- première instance, le juge Wallace a statué que les
sive, and confined to user rights. However, he was appelants n’avaient pas établi que le juge avait
of the view that the court was not in a position to commis une erreur manifeste ou dominante en
express an opinion on the specific territorial scope concluant que les droits des appelants n’étaient pas
of these rights. exclusifs et qu’ils se limitaient à des droits d’utili-

sation. Toutefois, il était d’avis que la cour n’était
pas en mesure d’exprimer une opinion quant à la
portée territoriale précise de ces droits.

(e) Aboriginal Jurisdiction or Self-Government e) Droit ancestral à la compétence ou l’autono-
mie gouvernementale

Wallace J.A. agreed that the claim for “jurisdic- 45Le juge Wallace a convenu que la revendication
tion” was for an undefined form of government relative à la «compétence» visait une forme indé-
over land and people in the territory, which would terminée de gouvernement sur les terres et la popu-
be paramount as against provincial laws in the case lation du territoire, qui aurait prépondérance sur les
of a conflict. Wallace J.A. held, at p. 225, that this lois provinciales en cas de conflit. Le juge Wallace
claim was “incompatible with every principle of a conclu, à la p. 225, que cette revendication était
the parliamentary sovereignty which vested in the [TRADUCTION] «incompatible avec tous les prin-
Imperial Parliament in 1846”. Moreover, British cipes touchant la souveraineté parlementaire dont
Columbia’s entry into Canada in 1871 exhaus- était investi le parlement impérial en 1846». Qui
tively distributed legislative power between the plus est, à l’entrée de la Colombie-Britannique
province and the federal government. Section 35 dans le Canada en 1871, le pouvoir législatif avait
of the Constitution Act, 1982 could not revive and été réparti de manière exhaustive entre la province
protect any sovereignty rights which the Gitksan et le gouvernement fédéral. L’article 35 de la Loi
and Wet’suwet’en may have had. constitutionnelle de 1982 ne pouvait faire renaı̂tre

et protéger quelque droit à la souveraineté
qu’avaient pu avoir les Gitksan et les Wet’su-
wet’en.

(f) Extinguishment f) L’extinction

Wallace J.A. agreed with Macfarlane J.A. on 46Le juge Wallace a souscrit à la décision du juge
this issue. He set out the test (“clear and plain Macfarlane sur cette question. Il a exposé le critère
intention”) and decided that the rights of use and applicable (celui de l’«intention claire et
occupation discussed above had not been extin- expresse») et a décidé que les droits d’utilisation et
guished. d’occupation examinés précédemment n’avaient

pas été éteints.

(g) Miscellaneous g) Les autres questions

Wallace J.A. agreed that the appellants’ dam- 47Le juge Wallace a convenu que la demande en
ages claim should be dismissed, without deciding dommages-intérêts des appelants devait être reje-
whether damages might be payable for wrongful tée, sans toutefois décider si des dommages-inté-
interference with the Gitksan’s and Wet’suwet’en’s rêts pourraient être payables pour atteinte fautive
non-exclusive aboriginal rights in the territory. He aux droits ancestraux non exclusifs des Gitksan et
also considered the appellants’ claim that the des Wet’suwet’en sur le territoire. Il a aussi exa-
appeal be adjourned in part for two years, during miné la demande des appelants que l’appel soit
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which time the parties would attempt to negotiate ajourné en partie pendant deux ans, période au
an agreement regarding the geographic parameters cours de laquelle les parties tenteraient de négocier
of the claimed territory. The court would retain un accord sur les paramètres géographiques du ter-
jurisdiction to determine issues or refer them to the ritoire revendiqué. La cour conserverait compé-
trial court if the parties failed to reach an agree- tence pour trancher les questions en litige ou les
ment during the two-year period. However, he renvoyer au tribunal de première instance si les
noted that the role of the Court of Appeal is not to parties ne parvenaient pas à s’entendre pendant ces
tailor its judgment to facilitate negotiation. The deux ans. Toutefois, il a souligné que le rôle de la
Court of Appeal is restricted to declaring the legal Cour d’appel n’est pas de façonner sa décision afin
status of rights claimed, on the basis of the trial de faciliter les négociations. La Cour d’appel n’a
record. d’autre rôle que celui de statuer sur l’existence

juridique des droits revendiqués au vu du dossier
de première instance.

(3) Lambert J.A. (dissenting) (3) Le juge Lambert (dissident)

(a) General Principles a) Les principes généraux

Lambert J.A. considered at length the leading48 Le juge Lambert a longuement examiné les
cases with regard to aboriginal rights in British arrêts clés en matière de droits ancestraux en
Columbia. He set out a number of conclusions. He Colombie-Britannique. Il a énoncé un certain nom-
recognized that aboriginal title and aboriginal bre de conclusions. Il a reconnu que le titre abori-
rights are sui generis, and not easily explicable in gène et les droits ancestraux avaient un caractère
terms of ordinary western jurisprudential analysis sui generis et que ces notions n’étaient pas faciles
or common law concepts. He noted that aboriginal à expliquer par l’analyse juridique occidentale
title is a form of aboriginal rights, and is therefore ordinaire ou par les concepts de common law. Il a
protected by s. 35. All rights arise from the prac- souligné que le titre aborigène est une forme de
tices, customs and traditions which form an inte- droit ancestral et qu’il est donc protégé par
gral part of the distinctive culture of the aboriginal l’art. 35. Tous ces droits découlent des coutumes,
people, and were part of the social fabric of aborig- pratiques et traditions qui font partie intégrante de
inal society at the time of the arrival of the first la culture distinctive des autochtones visés et qui
Europeans. This co-existed with the settlors’ com- faisaient partie du tissu social de la société autoch-
mon law rights from the time of contact until sov- tone au moment de l’arrivée des premiers Euro-
ereignty. After that time, aboriginal rights that con- péens. À partir du moment du contact avec les
tinued as part of the social fabric of the aboriginal Européens jusqu’à l’affirmation de la souveraineté,
society were protected by both their own internal ces droits ont coexisté avec ceux reconnus aux
institutions and the common law. colons par la common law. Par la suite, les droits

ancestraux qui ont continué de faire partie du tissu
social de la société autochtone étaient protégés par
leurs propres institutions internes et par la com-
mon law.

Lambert J.A. believed that aboriginal rights49 Le juge Lambert a estimé que les droits ances-
were not frozen at the time of contact. Rather, they traux n’ont pas été figés au moment du contact
must be permitted to maintain contemporary rele- avec les Européens, mais qu’il faut plutôt permet-
vance in relation to the needs of the holders of the tre à ces droits de garder leur pertinence dans le
rights as those needs change along with the monde actuel eu égard aux besoins de leurs titu-
changes in overall society. The rights may be indi- laires, besoins qui changent à mesure qu’évolue
vidual, or they may be collective, depending on l’ensemble de la société. Ces droits peuvent être
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how they were and are treated by aboriginal peo- soit individuels soit collectifs, selon la façon dont
ple. Moreover, they do not come from aboriginal les autochtones les ont traités et les traitent. En
practice dating from time immemorial. Rather, outre, ils ne découlent pas de pratiques autochtones
they come, under the doctrine of continuity, from immémoriales. Ils viennent plutôt, selon la doc-
the practices, customs and traditions of the aborigi- trine de la continuité, des coutumes, pratiques et
nal people. traditions des autochtones.

Aboriginal rights are neither abrogated by the 50Des droits ancestraux ne sont pas abrogés parce
fact that similar rights may be held by non-aborigi- qu’il est possible que des droits similaires soient
nal people nor because the holders of the rights détenus par des non-autochtones, ni parce que
participate in the wage or cash economy. A right to leurs titulaires participent à l’économie salariale ou
occupy, possess, use and enjoy land to the exclu- monétaire. Le droit d’occuper, de posséder, d’utili-
sion of all others does not mean that it must be ser un territoire et d’en jouir à l’exclusion d’autrui
confined to the activities carried on in 1846, or that ne signifie pas que ce droit doive se limiter aux
its exercise requires a renunciation of the contem- activités pratiquées en 1846, ou que son exercice
porary world. requière la renonciation au monde contemporain.

(b) Extinguishment b) L’extinction

Lambert J.A. considered the test for extinguish- 51Le juge Lambert a examiné le critère établi dans
ment from Calder, and expressly rejected l’arrêt Calder à l’égard de l’extinction et il a
Judson J.’s views. He derived the authority to do expressément rejeté l’opinion du juge Judson. Pour
so from the way in which extinguishment was ce faire, il s’est appuyé sur la manière dont cette
dealt with in Sparrow. In considering implicit question a été traitée dans Sparrow. Relativement à
extinguishment, he stated that it will only be held l’extinction implicite, il a affirmé qu’on ne con-
to occur where no other conclusion is possible clura à l’existence d’une telle situation que dans
from the particular instrument or conduct. It could les cas où il est impossible de tirer quelque autre
not take place through adverse dominion. In the conclusion de l’instrument ou de la conduite en
case of an inconsistency between a Crown grant of cause. Il ne peut y avoir extinction par possession
land and aboriginal title, the title should not neces- adversative. En cas d’incompatibilité entre une
sarily give way in the absence of a clear and plain concession accordée par l’État et un titre abori-
intention to extinguish. In any case, no grants or gène, le titre ne devrait pas nécessairement dispa-
other interests were granted in the territory prior to raı̂tre en l’absence d’une intention claire et
1871, and after that date, the British Columbia leg- expresse de l’éteindre. De toute façon, ni conces-
islature had no power to legislate to extinguish, by sion ni quelque autre intérêt visant le territoire en
adverse dominion, or otherwise. Lambert J.A. rec- cause n’ont été accordés avant 1871 et, après cette
ognized, at p. 312, that because of s. 91(24) of the date, la législature de la Colombie-Britannique
Constitution Act, 1867, and the doctrine of n’avait pas le pouvoir de légiférer à des fins d’ex-
interjurisdictional immunity, provincial legislation tinction, par possession adversative ou autrement.
could not affect “Indians in their Indianness”. This Le juge Lambert a reconnu à la p. 312 que, en rai-
included aboriginal rights, since they are an inte- son du par. 91(24) de la Loi constitutionnelle de
gral part of aboriginal culture. This is not affected 1867 et de la doctrine de l’exclusivité des compé-
by s. 88 of the Indian Act. tences, la législation provinciale ne pouvait affec-

ter les [TRADUCTION] «Indiens dans leur indianité»,
y compris leurs droits ancestraux, étant donné que
ces droits font partie intégrante de la culture
autochtone. L’article 88 de la Loi sur les Indiens
ne change rien à cette situation.
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Lambert J.A. applied the same principles to a52 Le juge Lambert a appliqué les mêmes principes
consideration of whether the right to self-govern- à la question de savoir si le droit à l’autonomie
ment had been extinguished. Neither the assertion gouvernementale avait été éteint. Ni l’affirmation
of sovereignty nor the colonial enactments men- de la souveraineté ni les textes de loi coloniaux
tioned by the trial judge were sufficient to extin- mentionnés par le juge de première instance n’ont
guish aboriginal rights in the claimed territory. He suffit pour éteindre les droits ancestraux dans le
saw no incompatibility between statements that the territoire revendiqué. Il n’a vu aucune incompatibi-
Crown owned the land of the province and the lité entre les affirmations selon lesquelles l’État est
notion that aboriginal title was a burden on the propriétaire des terres de la province et la notion
Crown’s radical title. Moreover, there was no que le titre aborigène constituait une charge gre-
“inescapable inference” that the colonial enact- vant le titre absolu de l’État. En outre, il n’y avait
ments were intended to extinguish aboriginal inter- aucune [TRADUCTION] «inférence inéluctable» que
ests. If this were the case, aboriginal peoples les textes de lois coloniaux visaient l’extinction
would instantly become trespassers on any lands des droits ancestraux. Si cela avait été le cas, les
not reserved for them as soon as the Crown took autochtones seraient automatiquement devenus des
title. Finally, the evidence that the aboriginal peo- intrus sur toute terre qui ne leur était pas réservée
ples of northern British Columbia surrendered dès que l’État en acquérait le titre. Finalement, la
their title under Treaty No. 8 also suggested that preuve indiquant que les autochtones du nord de la
they had title interests to surrender. Colombie-Britannique ont cédé leur titre aux

termes du Traité no 8 suggérait également qu’ils
avaient des droits de cette nature à céder.

(c) Findings at Trial c) Les conclusions de fait en première instance

Lambert J.A. considered the factual findings53 Le juge Lambert a examiné les conclusions de
made by the trial judge and made a number of gen- fait tirées par le juge de première instance et a fait
eral observations. First, if a finding of fact is nec- un certain nombre d’observations générales. Pre-
essary to the decision in the case, it should be mièrement, si une conclusion de fait est nécessaire
given more deference than a fact which is merely pour rendre décision dans une affaire, une plus
made in the course of the decision or for some grande retenue devrait être manifestée à son égard
incidental reason. Second, findings of historical qu’à l’endroit de celles qui sont simplement tirées
fact based on historical or anthropological evi- dans le cours de la décision ou pour quelque raison
dence given by historians and anthropologists incidente. Deuxièmement, il ne devrait pas être
should be given only the kind of weight that other accordé aux conclusions de fait d’ordre historique
historians or anthropologists might have given fondées sur les témoignages d’historiens et
them. These social scientists do not always agree, d’anthropologues une valeur probante plus grande
circumstances change, and new material is discov- que celle qu’ont pu leur accorder d’autres histo-
ered and interpreted. Third, the appellants’ oral riens ou anthropologues. Ces spécialistes des
evidence should be weighed, like all evidence, sciences sociales ne sont pas toujours d’accord, les
against the weight of countervailing evidence and circonstances changent et de nouveaux éléments
not against an absolute standard so long as it is sont découverts et interprétés. Troisièmement, le
enough to support an air of reality. Fourth, with the témoignage des appelants devrait, comme tout
election of an NDP government in British Colum- témoignage, être apprécié en regard de la valeur
bia in 1991, the province reconsidered its legal probante de la preuve contraire et non en regard
stance in this case. As such, it invited the court to d’une norme absolue, dans la mesure où il est suf-
confirm the existence of aboriginal rights of fisamment vraisemblable. Quatrièmement, à la
unspecified content over unspecified areas and to suite de l’élection du gouvernement du parti néo-
permit the parties to negotiate the precise content démocrate en Colombie-Britannique en 1991, la
and the precise areas. In Lambert J.A.’s view, the province a révisé sa position juridique dans cette
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Crown, by adopting the position that it wished to affaire. En conséquence, elle a invité la cour à con-
negotiate the content and territorial scope of firmer l’existence de droits ancestraux de contenu
aboriginal rights, must be taken to have waived the indéterminé et visant des territoires non précisés,
argument that the findings of the trial judge must et à permettre aux parties de négocier ce contenu et
stand and that any aboriginal rights held by the ces territoires. Selon le juge Lambert, il faut consi-
Gitksan and Wet’suwet’en peoples must be con- dérer que, ayant décidé qu’il désirait négocier le
fined to non-exclusive sustenance rights over the contenu et la portée territoriale des droits ances-
area covered by Map 5. In short, reliance on the traux, l’État est réputé avoir renoncé à l’argument
findings of fact of the trial judge is entirely incon- que les conclusions du juge de première instance
sistent with negotiation. doivent être maintenues et que tout droit ancestral

dont sont titulaires les Gitksan et les Wet’suwet’en
se limite à des droits d’exploitation à des fins de
subsistance non exclusifs visant le territoire déli-
mité par la carte 5. Bref, le fait de se fonder sur les
conclusions de fait du juge de première instance
est tout à fait incompatible avec la tenue de négo-
ciations.

Nonetheless, Lambert J.A. was of the view that 54Néanmoins, le juge Lambert était d’avis que les
the findings of fact with respect to boundaries and conclusions de fait relatives aux limites du terri-
with respect to the scope and content of aboriginal toire ainsi qu’à la portée et au contenu des droits
rights, including both rights in land and rights of ancestraux, y compris les droits fonciers et les
self-government, cannot stand even in accordance droits relatifs à l’autonomie gouvernementale, ne
with the usual principles governing the considera- sauraient être maintenues, même en regard des
tion of findings of fact, because they are flawed by principes ordinaires régissant l’appréciation des
errors of law. conclusions de fait, étant donné qu’elles sont enta-

chées d’erreurs de droit.

With regard to the ownership claim, Lambert 55En ce qui concerne la revendication de la pro-
J.A. identified the following errors in the trial priété, le juge Lambert a décelé les erreurs sui-
judge’s reasons. In his view, the trial judge erred: vantes dans les motifs du juge de première ins-
(1) in not treating the ownership claim as a claim tance. Selon lui, le juge de première instance a fait
to aboriginal title and applied incorrect legal stan- erreur (1) en ne traitant pas la revendication de la
dards as a result; (2) in treating the claim to propriété comme la revendication du titre abori-
aboriginal title as a claim to a proprietary interest gène, et en appliquant, en conséquence, des
in land; (3) in applying a test of indefinite or long, normes juridiques incorrectes; (2) en traitant la
long time use and occupation before the assertion revendication du titre aborigène comme la revendi-
of sovereignty; (4) in treating evidence of commer- cation d’un intérêt de propriété sur le territoire; (3)
cial interaction with the first Europeans as not en appliquant le critère de l’utilisation et de l’occu-
being evidence of aboriginal practices; (5) in treat- pation pendant une période indéfinie ou très lon-
ing the rights to trap as being the exercise of rights gue avant l’affirmation de la souveraineté; (4) en
other than aboriginal rights; (6) in rejecting evi- considérant que la preuve relative aux échanges
dence about commercial trapping and the evidence commerciaux avec les premiers Européens n’était
of Dr. Ray, a historical geographer who gave evi- pas une preuve des pratiques autochtones; (5) en
dence at trial; (7) in rejecting possession, occupa- considérant les droits de piégeage comme l’exer-
tion, use, and enjoyment in a social sense as suffi- cice de droits autres que des droits ancestraux; (6)
cient to establish aboriginal title; (8) in treating the en rejetant la preuve relative au piégeage commer-
test of possession and occupation as being whether cial et le témoignage du professeur Ray, spécialiste
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there was a law which would have required a tres- de la géographie historique qui a témoigné au pro-
passer to depart; (9) in considering that aboriginal cès; (7) en rejetant les notions de possession, d’oc-
rights cannot be held jointly by more than one peo- cupation, d’utilisation et de jouissance prises dans
ple; (10) in not concluding that aboriginal title leur sens social comme des éléments suffisants
could rest on occupation, possession, use, and pour établir l’existence d’un titre aborigène; (8) en
enjoyment of land even though that occupation considérant que le critère de la possession et de
may have diminished in the period after contact; l’occupation revenait à se demander s’il existait
(11) in his treatment of blanket extinguishment of une règle de droit qui aurait forcé un intrus à quit-
aboriginal title; and (12) in concluding that all ter les lieux; (9) en considérant que des droits
aboriginal rights had been extinguished by the ancestraux ne peuvent être détenus conjointement
colonial instruments. These errors of law led to an par différents peuples; (10) en ne concluant pas
incorrect conclusion on the part of the trial judge que le titre aborigène pouvait reposer sur l’occupa-
about the existence of aboriginal title. His findings tion, la possession, l’utilisation et la jouissance du
of fact can be reconsidered on appellate review. territoire, même si cette occupation a pu diminuer

dans la période qui a suivi le contact avec les Euro-
péens; (11) en examinant comme il l’a fait la ques-
tion de l’extinction générale du titre aborigène;
(12) en concluant que tous les droits ancestraux
avaient été éteints par les instruments coloniaux.
Ces erreurs de droit ont entraı̂né une conclusion
erronée de la part du juge de première instance
quant à l’existence du titre aborigène. Ses conclu-
sions de fait peuvent être réexaminées en appel.

With regard to the jurisdiction claim, Lambert56 En ce qui a trait à la revendication relative à la
J.A. stated that the trial judge erred: (1) in treating compétence, le juge Lambert a affirmé que le juge
the claim to jurisdiction as a claim to govern terri- de première instance avait fait erreur (1) en consi-
tory and assert sovereignty over the territory; (2) in dérant cette revendication comme la revendication
trying to define the appellants’ claim in terms of par les demandeurs du droit de gouverner le terri-
the answers given by one witness in cross-exami- toire et d’affirmer leur souveraineté sur celui-ci;
nation; (3) in concluding that the claim to jurisdic- (2) en essayant de définir la revendication des
tion must fail because the nature of aboriginal self- appelants au moyen des réponses données par un
government and self-regulation was such that it témoin en contre-interrogatoire; (3) en concluant
does not produce a set of binding and enforceable que la revendication relative à la compétence doit
laws; and (4) in considering that the existence of a être rejetée parce que l’autonomie gouvernemen-
legislative institution is an essential part of the tale et l’autoréglementation autochtones étaient de
existence of an aboriginal right to self-govern- nature telle qu’elles ne constituent pas un ensem-
ment. Because of these errors of law, the trial ble de règles de droit applicables et obligatoires;
judge’s conclusions were wrong. (4) en considérant que l’existence d’une institution

législative est un élément essentiel de l’existence
d’un droit ancestral à l’autonomie gouvernemen-
tale. En raison de ces erreurs de droit, les conclu-
sions du juge de première instance étaient erro-
nées.

With regard to the claim to aboriginal rights,57 Relativement à la revendication de droits ances-
Lambert J.A. was of the view that the trial judge traux, le juge Lambert était d’avis que le juge de
erred: (1) in not treating the evidence of occupa- première instance avait fait erreur (1) en ne consi-
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tion, possession, use, and enjoyment of the terri- dérant pas que la preuve de l’occupation, de la pos-
tory in an organized way by the appellants for their session, de l’utilisation et de la jouissance du terri-
purposes, but particularly for sustenance, as being toire par les appelants, d’une façon organisée et
sufficient to establish aboriginal title to much of pour leurs propres fins, mais particulièrement à des
the land within the territory; (2) in separating com- fins de subsistance, était suffisante pour établir le
mercial practices of aboriginal people from other titre aborigène sur une grande partie des terres du
practices and saying that commercial practices territoire; (2) en séparant les pratiques commer-
were not aboriginal practices; (3) in not consider- ciales des autochtones des autres pratiques, et en
ing the evidence of trading practices with disant que les pratiques commerciales n’étaient pas
neighbouring peoples; (4) in his treatment of the des pratiques autochtones; (3) en ne tenant pas
question of exclusivity both in relation to aborigi- compte de la preuve de pratiques commerciales
nal title and sustenance rights; and (5) in consider- avec les peuples voisins; (4) en examinant comme
ing participation in the wage or cash economy in il l’a fait la question de l’exclusivité tant en rapport
relation to the existence (or non-existence) of avec le titre aborigène qu’avec les droits d’exploi-
aboriginal title. Again, given these errors of law, tation à des fins de subsistance; (5) en tenant
Lambert J.A. asserted that an appellate court had compte de la participation à l’économie salariale
jurisdiction to intervene and set aside the trial ou monétaire pour statuer sur l’existence (ou
judge’s findings. l’inexistence) du titre aborigène. À nouveau,

compte tenu de ces erreurs de droit, le juge Lam-
bert a affirmé qu’une cour d’appel a compétence
pour intervenir et infirmer les conclusions du juge
de première instance.

(d) Substituted Findings d) La substitution des conclusions

In light of these errors, Lambert J.A. substituted 58À la lumière de ces erreurs, le juge Lambert a
his own findings of fact for those of the trial judge. substitué ses propres conclusions de fait à celles du
In his view, the evidence established that in 1846, juge de première instance. Selon lui, la preuve éta-
the Gitksan and Wet’suwet’en peoples occupied, blissait que, en 1846, les Gitksan et les Wet’su-
possessed, used and enjoyed their traditional wet’en occupaient, possédaient et utilisaient leurs
ancestral lands in accordance with their own prac- terres ancestrales traditionnelles et en avaient la
tices, customs and traditions which were an inte- jouissance conformément à leurs propres cou-
gral part of their distinctive culture. Those ances- tumes, pratiques et traditions qui faisaient partie
tral lands extend throughout the claimed territory, intégrante de leur culture distinctive. Ces terres
well beyond the area indicated in Map 5. In areas ancestrales s’étendent sur l’ensemble du territoire
where there were no conflicting claims to user revendiqué, bien au-delà du territoire délimité sur
rights, the appellants’ rights should be character- la carte 5. Dans les secteurs où il n’y avait pas de
ized as aboriginal title. In areas of shared occu- revendications conflictuelles de droits d’utilisation,
pancy and use, the appellants’ title would be les droits des appelants devraient être qualifiés de
shared-exclusive aboriginal title. In areas where titre aborigène. Dans les secteurs où il y a occupa-
the Gitksan and Wet’suwet’en peoples did not tion et utilisation partagées, le titre des appelants
occupy, possess or use the land as an integral part serait un titre aborigène exclusif-partagé. Dans les
of their culture, they would not have title, but may secteurs où les Gitksan et les Wet’suwet’en n’ont
have aboriginal sustenance rights. These rights pas occupé, possédé ou utilisé les terres en tant que
were not extinguished through any blanket extin- partie intégrante de leur culture, ils n’auraient pas
guishment in the colonial period. Precise legisla- de titre, mais ils pourraient y avoir des droits
tion related to a specific area may have extin- ancestraux d’exploitation à des fins de subsistance.
guished some rights. However, no such legislation Aucune mesure d’extinction générale n’a éteint ces
was before the court. The geographic scope of the droits pendant la période coloniale. Il est possible
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rights was a matter to be negotiated between the qu’un texte de loi donné, visant un secteur particu-
parties, and failing negotiation, needed to be deter- lier, ait éteint certains droits, mais aucun texte de
mined by a new trial. ce genre n’a été présenté à la cour. La portée géo-

graphique des droits était une question devant faire
l’objet de négociations entre les parties ou, à
défaut de négociations, être tranchée dans le cadre
d’un nouveau procès.

Lambert J.A. also concluded that in 1846, the59 Le juge Lambert a aussi conclu que, en 1846, les
appellants’ ancestors had rights of self-government ancêtres des appelants possédaient des droits à
and self-regulation, which rested on the practices, l’autonomie gouvernementale et à l’autoréglemen-
customs and traditions of those people which tation qui reposaient sur leurs coutumes, pratiques
formed an integral part of their distinctive cultures. et traditions faisant partie intégrante de leur culture
It is true that the rights may have been diminished distinctive. Il est vrai que ces droits ont pu être
by the assertion of British sovereignty, but those diminués par l’affirmation de la souveraineté des
rights that continue are protected by s. 35 of the Britanniques, mais ceux qui existent encore sont
Constitution Act, 1982. protégés par l’art. 35 de la Loi constitutionnelle de

1982.

Turning to aboriginal sustenance rights, Lam-60 Abordant ensuite la question des droits ances-
bert J.A. stated that they are entirely encompassed traux d’exploitation à des fins de subsistance, le
within aboriginal title in those areas where Gitksan juge Lambert a affirmé qu’ils sont entièrement
and Wet’suwet’en aboriginal title exists. They also compris dans le titre aborigène visant les terres à
may exist in areas outside of title lands. In areas l’égard desquelles les Gitksan et les Wet’suwet’en
where such rights were shared by a number of peo- possèdent un tel titre. Ils peuvent également exister
ples, the appellants’ rights may be limited to spe- à l’égard de secteurs non compris dans des terres
cific sustenance activities as opposed to exclusive visées par un titre. Sur les terres où ces droits
or shared-exclusive use and occupation. étaient partagés par un certain nombre de peuples,

il est possible que les droits des appelants se limi-
tent à certaines activités précises de subsistance,
par opposition à une utilisation et à une occupation
exclusives ou exclusives-partagées.

(e) Other Issues e) Les autres questions

With regard to the Royal Proclamation, 1763,61 En ce qui concerne la Proclamation royale de
R.S.C., 1985, App. II, No. 1, Lambert J.A. 1763, L.R.C. (1985), app. II, no 1, le juge Lambert
expressed no views on its application or effect in n’a exprimé aucune opinion quant à l’application
the claimed territory and its inhabitants. With ou à l’effet de ce texte sur le territoire revendiqué
regard to infringement or denial of the appellants’ et sur ses habitants. Pour ce qui est de l’atteinte
rights in the claimed territory, Lambert J.A. con- aux droits des appelants ou de la négation de ces
cluded that the evidence in the case did not permit droits, le juge Lambert a conclu que, en l’espèce,
a proper consideration of the issues. Each infringe- la preuve ne permettait pas de faire un examen
ment or denial would have to be examined in rela- adéquat de ces questions. Chaque atteinte ou néga-
tion to the specific circumstances. tion devrait être examinée en fonction des circons-

tances particulières à chaque cas.
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(f) Disposition f) Le dispositif

Lambert J.A. would have allowed the appeal, 62Le juge Lambert aurait accueilli l’appel et pro-
and made a number of declarations. First, he would noncé certaines déclarations. Premièrement, il était
declare that the Gitksan and Wet’suwet’en peoples d’avis de déclarer que les Wet’suwet’en et les
had, at the time of the assertion of British sover- Gitksan possédaient, à l’époque de l’affirmation de
eignty in 1846, aboriginal title to occupy, possess, la souveraineté par les Britanniques en 1846, un
use and enjoy all or some of the land within the titre aborigène fondant leur occupation, posses-
claimed territory. The land covered by aboriginal sion, utilisation et jouissance de tout ou partie des
title at that time extended far beyond village sites terres comprises dans le territoire revendiqué. Les
and the immediate areas surrounding. Second, he terres visées par ce titre aborigène à l’époque
would declare that the Gitksan and Wet’suwet’en s’étendaient bien au-delà du site des villages et de
peoples may have had aboriginal sustenance rights, leurs environs. Deuxièmement, le juge Lambert
including hunting, fishing, gathering, and similar aurait déclaré que les Gitksan et les Wet’suwet’en
rights over any parts of the land within the claimed ont pu avoir des droits ancestraux d’exploitation à
territory to which aboriginal title did not extend. des fins de subsistance — y compris des droits de
He would also declare that the aboriginal title and chasse, de pêche et de cueillette, ainsi que d’autres
the aboriginal sustenance rights described may droits analogues — sur certaines parties du terri-
have been exclusive to the Gitksan in certain areas toire revendiqué non visées par le titre aborigène.
and exclusive to the Wet’suwet’en in others, and in Il était aussi d’avis de déclarer que le titre abori-
some they may have shared with each other, or gène et les droits ancestraux susmentionnés ont pu
other aboriginal peoples, or non-aboriginals. appartenir exclusivement aux Gitksan à certains

endroits et exclusivement aux Wet’suwet’en à
d’autres, et qu’à certains endroits les deux groupes
ont pu les partager soit ensemble soit avec d’autres
peuples autochtones ou avec des non-autochtones.

Lambert J.A. would have also declared that the 63Le juge Lambert aurait aussi déclaré que les
appellants’ ancestors had, at the time of the asser- ancêtres des appelants possédaient, à l’époque de
tion of British sovereignty in 1846, aboriginal l’affirmation de la souveraineté par les Britan-
rights of self-government and self-regulation relat- niques en 1846, des droits ancestraux à l’autono-
ing to their own organized society, its members, its mie gouvernementale et à l’autoréglementation
institutions and its sustenance rights. These rights visant leur propre société organisée, ainsi que ses
were recognized by, incorporated into, and pro- membres, ses institutions et ses droits d’exploita-
tected by the common law after 1846. They have tion à des fins de subsistance de cette société.
not been extinguished by any form of blanket Après 1846, ces droits ont été intégrés à la com-
extinguishment. Hence, they exist in modern form, mon law et protégés par celle-ci. Ils n’ont pas été
subject only to specific extinguishment of the spe- éteints par quelque mesure d’extinction générale
cific title or specific sustenance right in a specific que ce soit. Par conséquent, ils existent sous une
area. However, the right of aboriginal self-govern- forme contemporaine, sous réserve seulement de
ment did not include any rights that were inconsis- l’extinction d’un titre particulier ou d’un droit
tent with British sovereignty, any rights that are d’exploitation à des fins de subsistance particulier
repugnant to natural justice, equity and good con- visant un territoire précis. Cependant, le droit des
science, and have not been modified to overcome autochtones à l’autonomie gouvernementale ne
that repugnancy, and any rights which are contrary comportait ni droit inconciliable avec la souverai-
to the part of the common law that applied to the neté britannique, ni droit incompatible avec la jus-

tice naturelle, l’équité et la bonne conscience qui
n’aurait pas été modifié pour éliminer cette incom-
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territory, the Gitksan and Wet’suwet’en peoples patibilité, ni droit contraire à la partie de la com-
and their institutions. mon law qui s’appliquait au territoire, ainsi qu’aux

Gitksan, aux Wet’suwet’en et à leurs institutions.

Lambert J.A. would also declare that these64 Le juge Lambert était aussi d’avis de déclarer
aboriginal title rights, aboriginal rights of self-gov- que ces droits au titre aborigène, ainsi que ces
ernment and self-regulation, and aboriginal suste- droits ancestraux à l’autonomie gouvernementale,
nance rights may have been subject, after 1846 to à l’autoréglementation et à l’exploitation à des fins
specific extinguishment by the clear and plain de subsistance ont pu faire l’objet, après 1846,
extinguishing intention of the Sovereign Power, d’une extinction particulière par la manifestation
legislatively expressed by Parliament. Any specific de l’intention claire et expresse à cette fin du pou-
extinguishment of specific rights might have been voir du Souverain, exprimée législativement par le
express or implicit, and, if implicit, it may have Parlement. Toute mesure d’extinction particulière
been brought about by the legislation itself de droits donnés aurait été expresse ou implicite et,
(implied extinguishment) or by acts authorized by dans ce dernier cas, aurait pu découler soit du texte
the legislation (extinguishment by adverse domin- de loi lui-même (extinction implicite) soit d’actes
ion), provided the intention to extinguish was con- autorisés par ce texte (extinction par possession
tained within the legislative expression and was adversative), à la condition que cette intention
clear and plain. Instances of such specific extin- d’extinction ait été présente dans la mesure législa-
guishment could not be decided on this appeal. tive et qu’elle ait été claire et expresse. Les cas

d’extinction de ce genre ne pouvaient pas être
tranchés dans le cadre de l’appel.

Lambert J.A. would declare that the present65 Le juge Lambert aurait déclaré que seraient
aboriginal rights of self-government and self-regu- compris parmi les droits ancestraux actuels des
lation of the Gitksan and Wet’suwet’en peoples, Gitksan et des Wet’suwet’en à l’autonomie gou-
exercisable in relation to their aboriginal title, vernementale et à l’autoréglementation — droits
would include the specific rights claimed in this pouvant être exercés relativement à leur titre abori-
appeal by the plaintiffs in relation to aboriginal gène — les droits précis revendiqués en appel par
title. He would also declare that the present aborig- les demandeurs relativement à ce titre. Il était éga-
inal rights of self-government and self-regulation lement d’avis de déclarer que ces droits à l’autono-
of the Gitksan and Wet’suwet’en peoples would mie gouvernementale et à l’autoréglementation
include rights of self-government and self-regula- comprendraient aussi les droits à l’autonomie gou-
tion exercisable through their own institutions to vernementale et à l’autoréglementation pouvant
preserve and enhance their social, political, cul- être exercés par l’entremise de leurs propres insti-
tural, linguistic and spiritual identity. tutions pour préserver et renforcer leur identité

sociale, politique, culturelle, linguistique et spiri-
tuelle.

Finally, Lambert J.A. would remit a number of66 Finalement, le juge Lambert aurait renvoyé un
questions back to trial. These include the question certain nombre de questions au tribunal de pre-
of the territorial boundaries for both title and suste- mière instance, dont celle des limites territoriales
nance rights; the degree of exclusivity or shared tant du titre aborigène que des droits d’exploitation
exclusivity which the appellants hold, on both the à des fins de subsistance; le degré d’exclusivité ou
territories over which they have title and the terri- d’exclusivité partagée dont sont titulaires les appe-
tories over which they have sustenance rights; the lants, à la fois sur les territoires à l’égard desquels
scope and content of the sustenance rights; the ils ont un titre et sur ceux où ils possèdent des
scope and content of the rights to self-government droits d’exploitation à des fins de subsistance; la
and self-regulation; and all questions relating to portée et le contenu de ces droits d’exploitation à
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the plaintiffs’ entitlement to damages and the des fins de subsistance; la portée et le contenu des
quantum of damages. He would have also awarded droits à l’autonomie gouvernementale et à l’auto-
the plaintiffs their costs, both in the Court of réglementation; ainsi que toutes les questions rela-
Appeal, and at trial. tives au droit des demandeurs à des dommages-

intérêts et au montant de ceux-ci. Il était d’avis
aussi d’accorder aux demandeurs leurs dépens, tant
devant la Cour d’appel qu’en première instance.

(4) Hutcheon J.A. (dissenting in part) (4) Le juge Hutcheon (dissident en partie)

(a) Rights to Land a) Les droits fonciers

Hutcheon J.A. agreed with the trial judge that 67Le juge Hutcheon était d’accord avec le juge de
the Royal Proclamation, 1763 did not apply to the première instance que la Proclamation royale de
territory or its inhabitants. Nonetheless, the policy 1763 ne s’appliquait pas au territoire ou à ses habi-
reflected in the Proclamation was, generally tants. Néanmoins, la Proclamation reflétait, de
speaking, acceptance of aboriginal rights to land. façon générale, une politique d’acceptation des
Moreover, Hutcheon J.A. concluded on the basis droits fonciers ancestraux. En outre, le juge
of Calder and Sparrow that the colonial enact- Hutcheon a conclu, en se fondant sur les arrêts
ments did not extinguish the aboriginal rights in Calder et Sparrow, que les lois coloniales
the claimed territory. He found it unnecessary to n’avaient pas éteint les droits ancestraux sur le ter-
decide whether a grant in fee simple extinguishes ritoire revendiqué. Il a jugé qu’il n’était pas néces-
aboriginal title or whether entitlement to compen- saire de décider si une concession en fief simple
sation arises in such circumstances. éteint le titre aborigène ou si le droit à une indem-

nité naı̂t dans de telles circonstances.

(b) Nature of the Rights b) La nature des droits

Hutcheon J.A. accepted that aboriginal rights to 68Le juge Hutcheon a accepté que des droits fon-
land existed prior to 1846 over the claimed terri- ciers ancestraux existaient avant 1846 à l’égard du
tory. He found it sufficient to say, at p. 389, that territoire revendiqué. Il a estimé suffisant de dire, à
aboriginal rights can “compete on an equal foot- la p. 389, que les droits ancestraux peuvent [TRA-
ing” with proprietary interests. Additionally, he DUCTION] «concurrencer sur un pied d’égalité» des
noted that these rights are collective, inalienable droits de propriété. De plus, il a souligné que ces
except to the Crown, and extend to the traditional droits sont collectifs, qu’ils sont inaliénables sauf
territory of the particular people. en faveur de l’État et qu’ils s’étendent au territoire

traditionnel du peuple concerné.

(c) Territory c) Le territoire

Hutcheon J.A. disagreed with the trial judge’s 69Le juge Hutcheon a exprimé son désaccord avec
conclusion that the appellants’ ancestors occupied la conclusion du juge de première instance que les
or controlled only the villages in the territory and ancêtres des appelants n’avaient occupé ou con-
the immediately surrounding areas. In Hutcheon trôlé que les villages se trouvant dans le territoire
J.A.’s view, the trial judge misapprehended the et leurs environs immédiats. Selon le juge
legal test for occupation and disregarded the inde- Hutcheon, le juge de première instance a mal saisi
pendent evidence which showed that the territory le critère juridique relatif à l’occupation et il n’a
occupied or controlled by the appellants extended pas tenu compte de la preuve indépendante qui
far beyond the villages. démontrait que le territoire occupé ou contrôlé par

les appelants s’étendait bien au-delà des villages.

19
97

 C
an

LI
I 3

02
 (

S
C

C
)



1060 [1997] 3 S.C.R.DELGAMUUKW v. B.C. The Chief Justice

(d) Self-Regulation d) L’autoréglementation

The traditions of the Gitksan and Wet’suwet’en70 Les traditions des Gitksan et des Wet’suwet’en
peoples existed long before 1846 and continued existaient bien avant 1846 et elles ont continué
thereafter. They included the right to names and d’exister par la suite. Elles comprenaient le droit
titles, the use of masks and symbols in rituals, the de porter des noms et des titres, d’utiliser des mas-
use of ceremonial robes, and the right to occupy ques et des symboles dans des rituels, d’utiliser des
and control places of economic importance. The vêtements cérémoniels et d’occuper et de contrôler
traditions also included the institution of the clans les lieux ayant une importance économique. Les
and the Houses in which membership descended traditions comprenaient aussi l’institution de clans
through the mother and the feast system. They reg- et de maisons auxquels l’appartenance était régie
ulated marriage and relations with neighbouring par la filiation matrilinéaire, et le système des célé-
societies. The right to practise these traditions was brations. Ces traditions régissaient le mariage et les
not lost, although the Indian Act and provincial relations entre sociétés voisines. Le droit de prati-
laws have affected the appellants’ right to self- quer ces traditions n’a pas été perdu, bien que la
regulation. Only negotiations will define with Loi sur les Indiens et les lois provinciales aient
greater specificity the areas and terms under which affecté le droit des appelants à l’autoréglementa-
the appellants and the federal and provincial gov- tion. Seules des négociations permettront de défi-
ernments will exercise jurisdiction in respect of the nir avec plus de précision les territoires où les
appellants, their institutions, and laws. appelants et les gouvernements fédéral et provin-

ciaux exerceront leurs compétences sur les appe-
lants, sur leurs institutions et sur leurs règles de
droit, ainsi que les modalités d’exercices de ces
compétences.

(e) Disposition e) Le dispositif

Hutcheon J.A. would have allowed the appeal71 Le juge Hutcheon était d’avis d’accueillir l’ap-
and have made a number of declarations. First, he pel et de prononcer un certain nombre de déclara-
would declare that all of the aboriginal rights of tions. Premièrement, il aurait déclaré que tous les
the appellants were not extinguished before 1871. droits ancestraux des appelants n’ont pas été
Second, the appellants continue to have existing éteints avant 1871. Deuxièmement, les appelants
aboriginal rights to undefined portions of land continuent d’avoir des droits ancestraux existants
within the claimed territory. Third, the appellants sur des parties indéterminées du territoire reven-
have rights of self-regulation exercisable through diqué. Troisièmement, les appelants possèdent des
their own institutions to preserve and enhance their droits à l’autoréglementation qu’ils peuvent exer-
social, political, cultural, linguistic and spiritual cer par l’entremise de leurs propres institutions
identity. He would have remitted the outstanding pour préserver et renforcer leur identité sociale,
matters to the Supreme Court of British Columbia, politique, culturelle, linguistique et spirituelle. Il
and stayed the proceedings for two years from the aurait renvoyé les questions non résolues à la Cour
date of the judgment, or such shorter or longer suprême de la Colombie-Britannique et suspendu
period, in order for the parties to agree about the les procédures pendant deux ans à compter de la
lands in respect of which the appellants have date du jugement, ou pour une période plus courte
aboriginal rights, the scope of such rights on and to ou plus longue, afin de permettre aux parties de
such lands, the scope of the right of self-regulation, s’entendre sur les terres à l’égard desquelles les
and the appellants’ entitlement to and quantum of appelants possèdent des droits ancestraux, sur la

portée de tels droits à ces terres et sur celles-ci, sur
la portée du droit à l’autoréglementation et sur le
droit des appelants à des dommages-intérêts et sur
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damages. Hutcheon J.A. would have awarded the le montant de ceux-ci. Le juge Hutcheon aurait
appellants their costs throughout the proceedings. accordé aux appelants leurs dépens dans toutes les

cours.

IV. Issues IV. Les questions en litige

The following are the principal issues which 72Les principales questions qui doivent être tran-
must be addressed in this appeal. As will become chées dans le présent pourvoi sont énoncées ci-
apparent in my analysis, some of these issues in dessous. Comme il ressortira de mon analyse, cer-
turn raise a number of sub-issues which I will taines de ces questions soulèvent des sous-
address as well: questions, que j’examinerai également:

A. Do the pleadings preclude the Court from A. Les actes de procédure empêchent-ils la
entertaining claims for aboriginal title and Cour d’examiner les revendications rela-
self-government? tives au titre aborigène et à l’autonomie

gouvernementale?

B. What is the ability of this Court to interfere B. Quel pouvoir notre Cour a-t-elle de modi-
with the factual findings made by the trial fier les conclusions de fait du juge de pre-
judge? mière instance?

C. What is the content of aboriginal title, how C. Quel est le contenu du titre aborigène,
is it protected by s. 35(1) of the Constitu- comment est-il protégé par le par. 35(1) de
tion Act, 1982, and what is required for its la Loi constitutionnelle de 1982 et com-
proof? ment fait-on la preuve de son existence?

D. Has a claim to self-government been made D. Les appelants ont-ils établi le bien-fondé
out by the appellants? de leur revendication de l’autonomie gou-

vernementale?

E. Did the province have the power to extin- E. La province avait-elle, après 1871, le pou-
guish aboriginal rights after 1871, either voir d’éteindre des droits ancestraux soit
under its own jurisdiction or through the par l’exercice de sa propre compétence soit
operation of s. 88 of the Indian Act? par l’effet de l’art. 88 de la Loi sur les

Indiens?

V. Analysis V. L’analyse

A. Do the pleadings preclude the Court from A. Les actes de procédure empêchent-ils la Cour
entertaining claims for aboriginal title and d’examiner les revendications relatives au titre
self-government? aborigène et à l’autonomie gouvernementale?

In their pleadings, the appellants, 51 Chiefs rep- 73Dans leurs actes de procédure, les appelants —
resenting most of the Houses of the Gitksan and 51 chefs représentant la plupart des maisons des
Wet’suwet’en nations, originally advanced 51 indi- nations Gitksan et Wet’suwet’en — ont initiale-
vidual claims on their own behalf and on behalf of ment présenté, en leur propre nom et au nom de
their houses for “ownership” and “jurisdiction” leurs maisons, 51 revendications individuelles sol-
over 133 distinct territories which together com- licitant la «propriété» de 133 territoires distincts
prise 58,000 square kilometres of northwestern totalisant 58 000 kilomètres carrés dans la partie
British Columbia. On appeal, that original claim nord-ouest de la Colombie-Britannique, ainsi que
was altered in two different ways. First, the claims la «compétence» sur ces territoires. En appel, cette
for ownership and jurisdiction have been replaced revendication initiale a été modifiée de deux
with claims for aboriginal title and self-govern- façons. Premièrement, les revendications relatives
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ment, respectively. Second, the individual claims à la propriété des territoires et à la compétence sur
by each house have been amalgamated into two ceux-ci ont été remplacées respectivement par la
communal claims, one advanced on behalf of each revendication du titre aborigène et la revendication
nation. However, there were no formal amend- de l’autonomie gouvernementale. Deuxièmement,
ments to the pleadings to this effect, and the les revendications individuelles présentées par
respondents accordingly argue that claims which chaque maison ont été fusionnées en deux revendi-
are central to this appeal are not properly before cations collectives, une au nom de chaque nation.
the Court. Furthermore, the respondents argue that Toutefois, aucune modification en ce sens n’a été
they have suffered prejudice as a result because apportée formellement aux actes de procédure, et
they might have conducted the defence quite dif- les intimés affirment par conséquent que la Cour
ferently had they known the case to meet. n’est pas régulièrement saisie de revendications

qui sont au centre du présent pourvoi. En outre, les
intimés prétendent qu’ils ont en conséquence subi
un préjudice, puisqu’ils auraient peut-être présenté
leur défense d’une tout autre façon s’ils avaient su
ce à quoi ils devaient répondre.

I reject the respondents’ submission with respect74 Je rejette l’argument des intimés en ce qui a trait
to the substitution of aboriginal title and self-gov- à la substitution de la revendication du titre abori-
ernment for the original claims of ownership and gène et de l’autonomie gouvernementale aux
jurisdiction. Although it is true that the pleadings revendications initiales relatives à la propriété et à
were not formally amended, the trial judge, at la compétence. Même s’il est vrai que les actes de
p. 158, did allow a de facto amendment to permit procédure n’ont pas été formellement modifiés, le
“a claim for aboriginal rights other than ownership juge de première instance, à la p. 158, a bel et bien
and jurisdiction”. Had the respondents been con- accepté une modification de facto pour permettre
cerned about the prejudice arising from this ruling, [TRADUCTION] «la revendication de droits ances-
they could have appealed accordingly. However, traux autres que la propriété et la compétence». Si
they did not, and, as a result, the decision of the les intimés avaient cru que cette décision pouvait
trial judge on this point must stand. leur porter préjudice, ils auraient pu en appeler.

Cependant, ils ne l’ont pas fait et, par conséquent,
la décision du juge de première instance sur ce
point doit être maintenue.

Moreover, in my opinion, that ruling was cor-75 En outre, je suis d’avis que cette décision était
rect because it was made against the background of exacte, parce qu’elle a été prise dans un contexte
considerable legal uncertainty surrounding the d’incertitude juridique considérable quant à la
nature and content of aboriginal rights, under both nature et au contenu des droits ancestraux, tant en
the common law and s. 35(1). The content of com- vertu de la common law qu’en vertu du par. 35(1).
mon law aboriginal title, for example, has not been Par exemple, notre Cour n’a pas encore statué de
authoritatively determined by this Court and has façon définitive sur le contenu du titre aborigène
been described by some as a form of “ownership”. en common law, que certains ont décrit comme
As well, this case was pleaded prior to this Court’s une forme de «propriété». Par ailleurs, la présente
decision in Sparrow, supra, which was the first affaire a été plaidée avant que notre Cour rende
statement from this Court on the types of rights l’arrêt Sparrow, précité, où elle se prononçait pour
that come within the scope of s. 35(1). The law has la première fois sur le type de droits qui sont visés
rapidly evolved since then. Accordingly, it was au par. 35(1). Le droit a évolué rapidement depuis.
just and appropriate for the trial judge to allow for Par conséquent, il était juste et convenable que le
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an amendment to pleadings which were framed juge de première instance permette la modification
when the jurisprudence was in its infancy. d’actes de procédure qui ont été rédigés lorsque la

jurisprudence en était encore à ses balbutiements.

However, no such amendment was made with 76Cependant, aucune modification de la sorte n’a
respect to the amalgamation of the individual été apportée en ce qui a trait à la fusion des reven-
claims brought by the 51 Gitksan and dications individuelles présentées par les 51 mai-
Wet’suwet’en Houses into two collective claims, sons Wet’suwet’en et Gitksan en deux revendica-
one by each nation, for aboriginal title and self- tions collectives, une pour chaque nation,
government. Given the absence of an amendment sollicitant un titre aborigène et l’autonomie gou-
to the pleadings, I must reluctantly conclude that vernementale. Étant donné l’absence de modifica-
the respondents suffered some prejudice. The tion des actes de procédure, je dois, avec réticence,
appellants argue that the respondents did not expe- conclure que les intimés ont subi un certain préju-
rience prejudice since the collective and individual dice. Les appelants affirment que les intimés n’ont
claims are related to the extent that the territory pas subi de préjudice puisque les revendications
claimed by each nation is merely the sum of the collectives et individuelles sont liées, dans la
individual claims of each House; the external mesure où le territoire revendiqué par chaque
boundaries of the collective claims therefore nation est simplement la somme des revendications
represent the outer boundaries of the outer territo- individuelles de chaque maison, les limites
ries. Although that argument carries considerable extrêmes des revendications collectives représen-
weight, it does not address the basic point that the tant donc les limites extérieures des territoires
collective claims were simply not in issue at trial. externes. Même si cet argument a un poids consi-
To frame the case in a different manner on appeal dérable, il ne répond pas au point fondamental que
would retroactively deny the respondents the les revendications collectives n’étaient tout simple-
opportunity to know the appellants’ case. ment pas en litige en première instance. Redéfinir

le litige en appel aurait pour effet de nier rétroacti-
vement aux intimés la possibilité de savoir quelle
est la cause des appelants.

This defect in the pleadings prevents the Court 77Ce vice dans les actes de procédure empêche
from considering the merits of this appeal. How- notre Cour d’examiner le fond du présent pourvoi.
ever, given the importance of this case and the fact Toutefois, vu l’importance de l’affaire et le fait
that much of the evidence of individual territorial qu’une grande partie de la preuve relative aux
holdings is extremely relevant to the collective divers territoires possédés est extrêmement perti-
claims now advanced by each of the appellants, the nente à l’égard des revendications collectives que
correct remedy for the defect in pleadings is a new présentent maintenant les appelants, la réparation
trial, where, to quote the trial judge at p. 368, “[i]t convenable à l’égard du vice dont sont entachés les
will be for the parties to consider whether any actes de procédure est la tenue d’un nouveau pro-
amendment is required in order to make the plead- cès au cours duquel, comme l’a dit le juge de pre-
ings conform with the evidence”. Moreover, as I mière instance, à la p. 368, [TRADUCTION] «[i]l
will now explain, there are other reasons why a reviendra aux parties de se demander si une modi-
new trial should be ordered. fication est nécessaire pour rendre les actes de pro-

cédure conformes à la preuve». En outre, comme
je vais maintenant l’expliquer, il y a d’autres rai-
sons pour lesquelles un nouveau procès doit être
ordonné.
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B. What is the ability of this Court to interfere B. Quel pouvoir notre Cour a-t-elle de modifier
with the factual findings made by the trial les conclusions de fait du juge de première ins-
judge? tance?

(1) General Principles (1) Les principes généraux

I recently reviewed the principles governing the78 Récemment, dans l’arrêt Van der Peet, précité,
appellate review of findings of fact in Van der j’ai examiné les principes régissant la révision, en
Peet, supra. As a general rule, this Court has been appel, des conclusions de fait. De façon générale,
extremely reluctant to interfere with the findings notre Cour s’est montrée extrêmement réticente à
of fact made at trial, especially when those find- modifier des conclusions de fait tirées en première
ings of fact are based on an assessment of the testi- instance, particulièrement lorsque ces conclusions
mony and credibility of witnesses. Unless there is de fait sont fondées sur l’appréciation des témoi-
a “palpable and overriding error”, appellate courts gnages et de la crédibilité des témoins. Sauf
should not substitute their own findings of fact for «erreur manifeste et dominante», les cours d’appel
those of the trial judge. The leading statement of ne devraient pas substituer leurs propres conclu-
this principle can be found in Stein v. The Ship sions de fait à celles du juge de première instance.
“Kathy K”, [1976] 2 S.C.R. 802, per Ritchie J., at L’énoncé jurisprudentiel de ce principe qui fait
p. 808: autorité a été exposé par le juge Ritchie dans Stein

c. Le navire «Kathy K», [1976] 2 R.C.S. 802, à la
p. 808:

These authorities are not to be taken as meaning that the On ne doit pas considérer que ces arrêts signifient que
findings of fact made at trial are immutable, but rather les conclusions sur les faits tirées en première instance
that they are not to be reversed unless it can be estab- sont intangibles, mais plutôt qu’elles ne doivent pas être
lished that the learned trial judge made some palpable modifiées à moins qu’il ne soit établi que le juge du pro-
and overriding error which affected his assessment of cès a commis une erreur manifeste et dominante qui a
the facts. While the Court of Appeal is seized with the faussé son appréciation des faits. Bien que la Cour d’ap-
duty of re-examining the evidence in order to be satis- pel ait l’obligation de réexaminer la preuve afin de s’as-
fied that no such error occurred, it is not, in my view, a surer qu’aucune erreur de ce genre n’a été commise,
part of its function to substitute its assessment of the j’estime qu’il ne lui appartient pas de substituer son
balance of probability for the findings of the judge who appréciation de la prépondérance des probabilités aux
presided at the trial. conclusions tirées par le juge qui a présidé le procès.

The same deference must be accorded to the trial Il faut faire montre de la même retenue à l’égard
judge’s assessment of the credibility of expert wit- de l’appréciation par le juge de première instance
nesses: see N.V. Bocimar S.A. v. Century Insur- de la crédibilité des témoins experts: voir N.V.
ance Co. of Canada, [1987] 1 S.C.R. 1247. Bocimar S.A. c. Century Insurance Co. of Canada,

[1987] 1 R.C.S. 1247.

The policy reason underlying this rule is protec-79 La raison de principe qui sous-tend cette règle
tion of “[t]he autonomy and integrity of the trial est la protection de «l’autonomie et [de] l’intégrité
process” (Schwartz v. Canada, [1996] 1 S.C.R. du procès» (Schwartz c. Canada, [1996] 1 R.C.S.
254, at p. 278), which recognizes that the trier of 254, à la p. 278), qui reconnaı̂t que le juge des faits
fact, who is in direct contact with the mass of the — qui est en contact direct avec l’ensemble de la
evidence, is in the best position to make findings preuve — est le mieux placé pour tirer des conclu-
of fact, particularly those which turn on credibility. sions de fait, particulièrement celles concernant la
Moreover, Van der Peet clarified that deference crédibilité. En outre, l’arrêt Van der Peet a précisé
was owed to findings of fact even when the trial qu’il faut faire montre de retenue à l’égard des
judge misapprehended the law which was applied conclusions de fait, même lorsque le juge du pro-
to those facts, a problem which can arise in quickly cès a mal saisi le droit qu’il a appliqué aux faits en
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evolving areas of law such as the jurisprudence question, problème susceptible de survenir dans les
surrounding s. 35(1). domaines du droit qui évoluent rapidement comme

celui de la jurisprudence relative au par. 35(1).

I recently held, in Van der Peet, that these gen- 80J’ai récemment statué, dans Van der Peet, que
eral principles apply to cases litigated under s. ces principes généraux s’appliquent aux affaires
35(1). On the other hand, while accepting the gen- plaidées en vertu du par. 35(1). Par contre, tout en
eral principle of non-interference, this Court has acceptant le principe général de non-intervention,
also identified specific situations in which an la Cour a aussi indiqué des situations précises où
appeal court can interfere with a finding of fact une cour d’appel peut modifier une conclusion de
made at trial. For example, appellate intervention fait tirée en première instance. Ainsi, une cour
is warranted “where the courts below have misap- d’appel est justifiée d’intervenir «dans le cas où les
prehended or overlooked material evidence”: see premiers juges se sont mépris sur une preuve
Chartier v. Attorney General of Quebec, [1979] 2 importante ou l’ont méconnue»: voir Chartier c.
S.C.R. 474, at p. 493. In cases involving the deter- Procureur général du Québec, [1979] 2 R.C.S.
mination of aboriginal rights, appellate interven- 474, à la p. 493. Dans les affaires de détermination
tion is also warranted by the failure of a trial court de droits ancestraux, l’intervention de la cour d’ap-
to appreciate the evidentiary difficulties inherent in pel est également justifiée dans les cas où le tribu-
adjudicating aboriginal claims when, first, apply- nal de première instance n’a pas tenu compte des
ing the rules of evidence and, second, interpreting difficultés de preuve inhérentes à l’examen des
the evidence before it. As I said in Van der Peet, at revendications de droits ancestraux, premièrement,
para. 68: lorsqu’il a appliqué les règles de preuve et, deuxiè-

mement, lorsqu’il a interprété la preuve qui lui
était présentée. Comme je l’ai dit dans Van der
Peet, au par. 68:

In determining whether an aboriginal claimant has Pour déterminer si un demandeur autochtone a pro-
produced evidence sufficient to demonstrate that her duit une preuve suffisante pour établir que ses activités
activity is an aspect of a practice, custom or tradition sont un aspect d’une coutume, pratique ou tradition qui
integral to a distinctive aboriginal culture, a court fait partie intégrante d’une culture autochtone distinc-
should approach the rules of evidence, and interpret the tive, le tribunal doit appliquer les règles de preuve et
evidence that exists, with a consciousness of the special interpréter la preuve existante en étant conscient de la
nature of aboriginal claims, and of the evidentiary diffi- nature particulière des revendications des autochtones et
culties in proving a right which originates in times des difficultés que soulève la preuve d’un droit qui
where there were no written records of the practices, remonte à une époque où les coutumes, pratiques et tra-
customs and traditions engaged in. The courts must not ditions n’étaient pas consignées par écrit. Les tribunaux
undervalue the evidence presented by aboriginal claim- doivent se garder d’accorder un poids insuffisant à la
ants simply because that evidence does not conform pre- preuve présentée par les demandeurs autochtones sim-
cisely with the evidentiary standards that would be plement parce que cette preuve ne respecte pas de façon
applied in, for example, a private law torts case. précise les normes qui seraient appliquées dans une
[Emphasis added.] affaire de responsabilité civile délictuelle par exemple.

[Je souligne.]

The justification for this special approach can be 81La justification de cette approche spéciale
found in the nature of aboriginal rights themselves. découle de la nature même des droits ancestraux.
I explained in Van der Peet that those rights are Dans Van der Peet, j’ai expliqué que ces droits
aimed at the reconciliation of the prior occupation visent à concilier l’occupation antérieure de
of North America by distinctive aboriginal socie- l’Amérique du Nord par des sociétés autochtones
ties with the assertion of Crown sovereignty over distinctives avec l’affirmation de la souveraineté
Canadian territory. They attempt to achieve that britannique sur le territoire du Canada. Ils visent à
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reconciliation by “their bridging of aboriginal and réaliser cette conciliation en établissant un «rap-
non-aboriginal cultures” (at para. 42). Accord- prochement entre les cultures autochtones et non
ingly, “a court must take into account the perspec- autochtones» (au par. 42). Par conséquent, «le tri-
tive of the aboriginal people claiming the bunal doit tenir compte du point de vue des
right. . . . while at the same time taking into autochtones qui revendiquent ce droit [. . .] [tout en
account the perspective of the common law” such tenant compte] de la common law» de sorte que
that “[t]rue reconciliation will, equally, place «[l]a conciliation véritable accorde, également, de
weight on each” (at paras. 49 and 50). l’importance à chacun de ces éléments» (aux

par. 49 et 50).

In other words, although the doctrine of aborigi-82 En d’autres termes, bien que la doctrine des
nal rights is a common law doctrine, aboriginal droits ancestraux soit une doctrine de common
rights are truly sui generis, and demand a unique law, les droits ancestraux sont véritablement des
approach to the treatment of evidence which droits sui generis qui exigent, quant au traitement
accords due weight to the perspective of aboriginal de la preuve, une approche unique, accordant le
peoples. However, that accommodation must be poids qu’il faut au point de vue des peuples
done in a manner which does not strain “the Cana- autochtones. Toutefois, l’adaptation doit se faire
dian legal and constitutional structure” (at para. d’une manière qui ne fasse pas entorse à «l’organi-
49). Both the principles laid down in Van der Peet sation juridique et constitutionnelle du Canada»
— first, that trial courts must approach the rules of (au par. 49). Les deux principes exposés dans Van
evidence in light of the evidentiary difficulties der Peet — premièrement, le fait que les tribunaux
inherent in adjudicating aboriginal claims, and sec- de première instance doivent aborder les règles de
ond, that trial courts must interpret that evidence in preuve en tenant compte des difficultés de preuve
the same spirit — must be understood against this inhérentes à l’examen des revendications de droits
background. ancestraux, et, deuxièmement, le fait que les tribu-

naux de première instance doivent interpréter cette
preuve dans le même esprit — doivent être com-
pris dans ce contexte.

A concrete application of the first principle can83 On peut trouver une application concrète du pre-
be found in Van der Peet itself, where I addressed mier principe dans l’arrêt Van der Peet même, où
the difficulties inherent in demonstrating a con- je me suis penché sur les difficultés inhérentes à la
tinuity between current aboriginal activities and démonstration de la continuité entre les activités
the pre-contact practices, customs and traditions of autochtones actuelles et les coutumes, pratiques et
aboriginal societies. As I reiterate below, the traditions des sociétés autochtones qui existaient
requirement for continuity is one component of the avant le contact avec les Européens. Comme je le
definition of aboriginal rights (although, as I réitère ci-dessous, l’exigence de continuité est un
explain below, in the case of title, the issue is con- élément de la définition des droits ancestraux
tinuity from sovereignty, not contact). However, (quoique, comme je l’explique ci-après, dans le cas
given that many aboriginal societies did not keep du titre, il s’agit de la continuité à partir de l’affir-
written records at the time of contact or sover- mation de la souveraineté, et non du contact avec
eignty, it would be exceedingly difficult for them les Européens). Toutefois, comme bon nombre de
to produce (at para. 62) “conclusive evidence from sociétés autochtones ne conservaient pas d’écrits à
pre-contact times about the practices, customs and l’époque du contact avec les Européens, il leur

serait excessivement difficile de produire (au
par. 62), «relativement [à leurs] coutumes, pra-
tiques et traditions [. . .], une preuve concluante,
datant de l’époque antérieure au contact avec les
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traditions of their community”. Accordingly, I held Européens». Par conséquent, j’ai statué ainsi (au
that (at para. 62): par. 62):

The evidence relied upon by the applicant and the courts La preuve sur laquelle s’appuient le demandeur et les
may relate to aboriginal practices, customs and tradi- tribunaux peut se rapporter aux coutumes, pratiques et
tions post-contact; it simply needs to be directed at dem- traditions autochtones postérieures au contact avec les
onstrating which aspects of the aboriginal community Européens. Il suffit que cette preuve tende à démontrer
and society have their origins pre-contact. [Emphasis lesquels des aspects de la collectivité et de la société
added.] autochtones datent d’avant le contact avec les Euro-

péens. [Je souligne.]

The same considerations apply when the time from Les mêmes facteurs s’appliquent lorsque l’affirma-
which title is determined is sovereignty. tion de la souveraineté est le moment servant à sta-

tuer sur l’existence d’un titre.

This appeal requires us to apply not only the 84Le présent pourvoi exige que nous appliquions
first principle in Van der Peet but the second prin- non seulement le premier principe établi dans Van
ciple as well, and adapt the laws of evidence so der Peet mais aussi le second, et que nous adap-
that the aboriginal perspective on their practices, tions les règles du droit de la preuve de manière à
customs and traditions and on their relationship ce que les tribunaux accordent le poids qui con-
with the land, are given due weight by the courts. vient au point de vue des autochtones sur leurs
In practical terms, this requires the courts to come coutumes, pratiques et traditions, de même que sur
to terms with the oral histories of aboriginal socie- les rapports qu’ils entretiennent avec le territoire.
ties, which, for many aboriginal nations, are the En pratique, cela exige que les tribunaux acceptent
only record of their past. Given that the aboriginal les récits oraux des sociétés autochtones, récits qui,
rights recognized and affirmed by s. 35(1) are pour bon nombre de nations autochtones, sont les
defined by reference to pre-contact practices or, as seuls témoignages de leur passé. Étant donné que
I will develop below, in the case of title, pre-sover- les droits ancestraux reconnus et confirmés par le
eignty occupation, those histories play a crucial par. 35(1) sont définis en regard des pratiques
role in the litigation of aboriginal rights. antérieures au contact avec les Européens ou,

comme je vais l’expliquer ci-après, dans le cas
d’un titre, en regard de l’occupation antérieure à
l’affirmation de la souveraineté, ces récits jouent
un rôle crucial dans les litiges portant sur les droits
ancestraux.

A useful and informative description of aborigi- 85On trouve des explications utiles et instructives
nal oral history is provided by the Report of the quant aux récits oraux autochtones dans le Rapport
Royal Commission on Aboriginal Peoples (1996), de la Commission royale sur les peuples autoch-
vol. 1 (Looking Forward, Looking Back), at p. 33: tones (1996), vol. 1 (Un passé, un avenir), à la

p. 35:

The Aboriginal tradition in the recording of history is La tradition autochtone, pour ce qui est de l’enregis-
neither linear nor steeped in the same notions of social trement des faits historiques, n’est ni linéaire ni fondée
progress and evolution [as in the non-Aboriginal tradi- sur les mêmes notions d’évolution et de progrès sociaux
tion]. Nor is it usually human-centred in the same way [comme dans la tradition non autochtone]. D’habitude,
as the western scientific tradition, for it does not assume elle n’est pas non plus centrée au même degré sur l’hu-
that human beings are anything more than one — and main et part du principe que celui-ci n’est qu’un élément
not necessarily the most important — element of the parmi d’autres — et pas nécessairement le plus impor-
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natural order of the universe. Moreover, the Aboriginal tant — de l’ordre naturel de l’univers. De plus, la tradi-
historical tradition is an oral one, involving legends, sto- tion historique autochtone est une tradition orale, c’est-
ries and accounts handed down through the generations à-dire que les légendes, histoires et récits mythiques
in oral form. It is less focused on establishing objective sont transmis de vive voix aux générations subsé-
truth and assumes that the teller of the story is so much quentes. Elle vise moins à déterminer en quoi consiste la
a part of the event being described that it would be arro- vérité objective, et suppose que le conteur de l’histoire
gant to presume to classify or categorize the event est si directement concerné par l’événement en question
exactly or for all time. que ce serait faire preuve d’arrogance que de vouloir

classer celui-ci dans une catégorie précise et perpétuelle.

In the Aboriginal tradition the purpose of repeating Dans la tradition autochtone, la transmission orale des
oral accounts from the past is broader than the role of récits poursuit un objectif qui dépasse le rôle de l’his-
written history in western societies. It may be to educate toire écrite dans les sociétés occidentales. Cet objectif
the listener, to communicate aspects of culture, to consiste peut-être à renseigner l’auditeur, à communi-
socialize people into a cultural tradition, or to validate quer certains aspects de la culture, à socialiser la popula-
the claims of a particular family to authority and pres- tion en lui donnant une tradition culturelle, ou encore à
tige. . . . valider l’autorité et le prestige que revendique telle ou

telle famille . . .

Oral accounts of the past include a good deal of sub- Les récits oraux du passé reposent en grande partie
jective experience. They are not simply a detached sur des expériences subjectives. Ce ne sont pas de sim-
recounting of factual events but, rather, are “facts ples comptes rendus factuels, mais des «faits auxquels
enmeshed in the stories of a lifetime”. They are also viennent se greffer les histoires de toute une vie». Il est
likely to be rooted in particular locations, making refer- également probable qu’ils soient associés à des lieux
ence to particular families and communities. This con- précis et qu’ils fassent allusion à des familles et à des
tributes to a sense that there are many histories, each collectivités précises. Tout cela donne l’impression
characterized in part by how a people see themselves, d’une multitude d’histoires, dont chacune est influencée
how they define their identity in relation to their envi- en partie par la façon dont un peuple se perçoit, se défi-
ronment, and how they express their uniqueness as a nit par rapport à l’environnement et exprime son unicité.
people.

Many features of oral histories would count86 Devant un tribunal qui adopterait une approche
against both their admissibility and their weight as traditionnelle à l’égard des règles de preuve, un
evidence of prior events in a court that took a grand nombre des caractéristiques des récits oraux
traditional approach to the rules of evidence. The joueraient contre l’admissibilité de ces récits et la
most fundamental of these is their broad social role valeur probante qui doit leur être accordée en tant
not only “as a repository of historical knowledge que preuve d’événements passés. La plus fonda-
for a culture” but also as an expression of “the val- mentale de ces caractéristiques est le rôle social
ues and mores of [that] culture”: Clay McLeod, général qu’ils jouent, non seulement [TRADUCTION]
“The Oral Histories of Canada’s Northern People, «en tant que moyen de conservation du savoir his-
Anglo-Canadian Evidence Law, and Canada’s torique d’une culture» mais aussi comme expres-
Fiduciary Duty to First Nations: Breaking Down sion «des valeurs et des mœurs de [cette] culture»:
the Barriers of the Past” (1992), 30 Alta. L. Rev. Clay McLeod, «The Oral Histories of Canada’s
1276, at p. 1279. Dickson J. (as he then was) rec- Northern People, Anglo-Canadian Evidence Law,
ognized as much when he stated in Kruger v. The and Canada’s Fiduciary Duty to First Nations:
Queen, [1978] 1 S.C.R. 104, at p. 109, that Breaking Down the Barriers of the Past» (1992),
“[c]laims to aboriginal title are woven with his- 30 Alta. L. Rev. 1276, à la p. 1279. Le juge
tory, legend, politics and moral obligations.” The Dickson (plus tard Juge en chef) a reconnu ce fait
difficulty with these features of oral histories is lorsqu’il a affirmé, dans l’arrêt Kruger c. La Reine,
that they are tangential to the ultimate purpose of [1978] 1 R.C.S. 104, à la p. 109, que «[l]es reven-
the fact-finding process at trial — the determina- dications de titres aborigènes reposent aussi sur
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tion of the historical truth. Another feature of oral l’histoire, les légendes, la politique et les obliga-
histories which creates difficulty is that they tions morales.» La difficulté que posent ces carac-
largely consist of out-of-court statements, passed téristiques des récits oraux est qu’elles sont tan-
on through an unbroken chain across the genera- gentielles à la finalité du processus de découverte
tions of a particular aboriginal nation to the pre- des faits en première instance — savoir la décou-
sent-day. These out-of-court statements are admit- verte de la vérité historique. Une autre difficulté
ted for their truth and therefore conflict with the créée par les récits oraux est le fait qu’ils sont dans
general rule against the admissibility of hearsay. une large mesure constitués de déclarations extra-

judiciaires, qui ont été transmises de façon ininter-
rompue jusqu’à nos jours, au fil des générations
d’une nation autochtone. Ces déclarations extraju-
diciaires sont admises pour leur véracité, et elles
entrent donc en conflit avec la règle générale
d’inadmissibilité du ouı̈-dire.

Notwithstanding the challenges created by the 87Malgré les problèmes que crée l’utilisation des
use of oral histories as proof of historical facts, the récits oraux comme preuve de faits historiques, le
laws of evidence must be adapted in order that this droit de la preuve doit être adapté afin que ce type
type of evidence can be accommodated and placed de preuve puisse être placé sur un pied d’égalité
on an equal footing with the types of historical evi- avec les différents types d’éléments de preuve his-
dence that courts are familiar with, which largely torique familiers aux tribunaux, le plus souvent des
consists of historical documents. This is a long- documents historiques. Il s’agit d’une pratique
standing practice in the interpretation of treaties appliquée de longue date dans l’interprétation des
between the Crown and aboriginal peoples: Sioui, traités entre l’État et les peuples autochtones:
supra, at p. 1068; R. v. Taylor (1981), 62 C.C.C. Sioui, précité, à la p. 1068; R. c. Taylor (1981), 62
(2d) 227 (Ont. C.A.), at p. 232. To quote Dickson C.C.C. (2d) 227 (C.A. Ont.), à la p. 232. Ainsi que
C.J., given that most aboriginal societies “did not l’a dit le juge en chef Dickson, comme la plupart
keep written records”, the failure to do so would des sociétés autochtones «ne tenaient aucun regis-
“impose an impossible burden of proof” on aborig- tre», le fait de ne pas suivre cette pratique «[impo-
inal peoples, and “render nugatory” any rights that serait un] fardeau de preuve impossible» aux
they have (Simon v. The Queen, [1985] 2 S.C.R. peuples autochtones et «enlèverait [. . .] toute
387, at p. 408). This process must be undertaken valeur» aux droits qu’ils ont (Simon c. La Reine,
on a case-by-case basis. I will take this approach in [1985] 2 R.C.S. 387, à la p. 408). Cette méthode
my analysis of the trial judge’s findings of fact. doit être appliquée au cas par cas. Je vais appliquer

cette approche dans mon analyse des conclusions
de fait du juge de première instance.

On a final note, it is important to understand that 88En terminant, je tiens à souligner qu’il est
even when a trial judge has erred in making a find- important de comprendre que, même lorsque le
ing of fact, appellate intervention does not proceed juge de première instance a commis une erreur en
automatically. The error must be sufficiently seri- tirant une conclusion de fait, il n’y a pas systémati-
ous that it was “overriding and determinative in quement intervention de la juridiction d’appel.
the assessment of the balance of probabilities with L’erreur doit être suffisamment grave pour avoir
respect to that factual issue” (Schwartz, supra, at constitué une erreur «dominant[e] et détermi-
p. 281). nant[e] dans l’appréciation de la prépondérance

des probabilités relativement à cette question de
fait» (Schwartz, précité, à la p. 281).
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(2) Application of General Principles (2) L’application des principes généraux

(a) General Comments a) Observations générales

The general principle of appellate non-interfer-89 Le principe général de la non-intervention des
ence applies with particular force in this appeal. cours d’appel s’applique avec une force particu-
The trial was lengthy and very complex. There lière dans le présent pourvoi. Le procès en pre-
were 318 days of testimony. There were a large mière instance a été long et complexe. Il y a eu 318
number of witnesses, lay and expert. The volume jours de témoignages. Un grand nombre de
of evidence is enormous. To quote the trial judge témoins, tant experts que profanes, ont déposé. La
at pp. 116-17: quantité d’éléments de preuve est énorme. Comme

l’a dit le juge de première instance aux pp. 116 et
117:

A total of 61 witnesses gave evidence at trial, many [TRADUCTION] Au total, 61 personnes ont témoigné au
using translators from their native Gitksan or procès, bon nombre par l’entremise d’interprètes parce
Wet’suwet’en language; “word spellers” to assist the qu’ils s’exprimaient dans leur langue autochtone, le
official reporters were required for many witnesses; a Gitksan ou le Wet’suwet’en; les sténographes officiels
further 15 witnesses gave their evidence on commission; ont dû avoir recours à des «spécialistes de l’ortho-
53 territorial affidavits were filed; 30 deponents were graphe» pour de nombreux témoins; 15 autres témoins
cross-examined out of court; there are 23,503 pages of ont déposé dans le cadre d’une commission rogatoire;
transcript evidence at trial; 5898 pages of transcript of 53 affidavits territoriaux ont été déposés; 30 déposants
argument; 3,039 pages of commission evidence and ont été contre-interrogés à l’extérieur de la cour; la
2,553 pages of cross-examination on affidavits (all evi- transcription des témoignages rendus au procès compte
dence and oral arguments are conveniently preserved in 23 503 pages; la transcription de l’argumentation 5 898
hard copy and on diskettes); about 9,200 exhibits were pages; les témoignages dans le cadre des commissions
filed at trial comprising, I estimate, well over 50,000 rogatoires 3 039 pages et la transcription des contre-
pages; the plaintiffs’ draft outline of argument com- interrogatoires sur les affidavits 2 553 pages (tous les
prises 3,250 pages, the province’s 1,975 pages, and témoignages et l’argumentation orale sont commodé-
Canada’s over 1,000 pages; there are 5,977 pages of ment conservés sur support papier et sur disquettes); ont
transcript of argument in hard copy and on diskettes. All été déposées au procès environ 9 200 pièces comptant,
parties filed some excerpts from the exhibits they selon moi, bien au-delà de 50 000 pages; le document
referred to in argument. The province alone submitted donnant les grandes lignes de l’argumentation des
28 huge binders of such documents. At least 15 binders demandeurs comprend 3 250 pages, celui de la province
of reply argument were left with me during that stage of 1 975 pages et celui du Canada plus de 1 000 pages; il y
the trial. a 5 977 pages de transcription de l’argumentation, sur

support papier et sur disquettes. Toutes les parties ont
déposé des extraits des pièces auxquelles elles se sont
référées au cours de leur argumentation. À elle seule, la
province a déposé 28 énormes reliures contenant de tels
documents. Au moins 15 reliures de la sorte contenant
l’argumentation produite en réponse m’ont été remises
au cours du procès.

The result was a judgment of over 400 pages in Il en a résulté un jugement de plus de 400 pages.
length.

It is not open to the appellants to challenge the90 Il n’est pas loisible aux appelants de contester
trial judge’s findings of fact merely because they les conclusions de fait du juge de première ins-
disagree with them. I fear that a significant number tance simplement parce qu’ils ne sont pas d’accord
of the appellants’ objections fall into this category. avec celles-ci. Je crains qu’un bon nombre des
Those objections are too numerous to list in their objections des appelants ne tombent dans cette
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entirety. The bulk of these objections, at best, catégorie. Ces objections sont trop nombreuses
relate to alleged instances of misapprehension or pour en dresser la liste complète. Le gros de ces
oversight of material evidence by the trial judge. objections, au mieux, invoquent des erreurs de
However, the respondents have established that, in compréhension ou des oublis de la part du juge de
most situations, there was some contradictory evi- première instance relativement à des éléments de
dence that supported the trial judge’s conclusion. preuve importants. Cependant, les intimés ont éta-
The question, ultimately, was one of weight, and bli que, dans la plupart des cas, il y avait certains
the appellants have failed to demonstrate that the éléments de preuve contradictoires pour appuyer la
trial judge erred in this respect. conclusion du juge de première instance. En der-

nière analyse, il s’agissait d’une question de valeur
probante de la preuve, et les appelants n’ont pas
démontré que le juge de première instance avait
commis d’erreur sur ce point.

One objection that I would like to mention spe- 91Il y a une objection que j’aimerais mentionner
cifically, albeit in passing, is the trial judge’s de façon plus particulière, quoiqu’en passant. C’est
refusal to accept the testimony of two anthropolo- celle qui a trait au refus du juge de première ins-
gists who were brought in as expert witnesses by tance d’accepter le témoignage de deux anthropo-
the appellants. This aspect of the trial judge’s rea- logues assignés comme témoins experts par les
sons was hotly contested by the appellants in their appelants. Cet aspect des motifs du juge de pre-
written submissions. However, I need only reiter- mière instance a été vivement contesté par les
ate what I have stated above, that findings of credi- appelants dans leurs observations écrites. Toute-
bility, including the credibility of expert witnesses, fois, il me suffit de réitérer ce que j’ai dit plus tôt,
are for the trial judge to make, and should warrant savoir qu’il appartient au juge de première instance
considerable deference from appellate courts. de tirer les conclusions ayant trait à la crédibilité, y

compris la crédibilité des témoins experts, et les
cours d’appel doivent faire montre d’une retenue
considérable à l’égard de ces conclusions.

On the other hand, the appellants have alleged 92Par contre, les appelants ont affirmé que le juge
that the trial judge made a number of serious errors de première instance a commis de nombreuses
relating to the treatment of the oral histories of the erreurs graves dans le traitement des récits oraux
appellants. Those oral histories were expressed in des appelants. Ces récits ont été exprimés sous
three different forms: (i) the adaawk of the Gitk- trois formes différentes: (i) l’adaawk des Gitksan
san, and the kungax of the Wet’suwet’en; (ii) the et le kungax des Wet’suwet’en; (ii) les souvenirs
personal recollections of members of the appellant personnels de membres des nations appelantes;
nations, and (iii) the territorial affidavits filed by (iii) les affidavits territoriaux déposés par les chefs
the heads of the individual houses within each de chacune des maisons de chaque nation. Le juge
nation. The trial judge ruled on both the admissi- de première instance a rendu une décision sur leur
bility of, and the weight to be given to, these vari- admissibilité et le poids à leur accorder sans avoir
ous forms of oral history without the benefit of my pu bénéficier des motifs que j’ai rédigés dans l’ar-
reasons in Van der Peet, as will become evident in rêt Van der Peet, comme il ressortira de l’analyse
the discussion that follows. qui suit.

(b) Adaawk and Kungax b) L’adaawk et le kungax

The adaawk and kungax of the Gitksan and 93L’adaawk de la nation Gitksan et le kungax de
Wet’suwet’en nations, respectively, are oral histo- la nation Wet’suwet’en sont des récits oraux d’un
ries of a special kind. They were described by the genre spécial. Le juge de première instance les a
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trial judge, at p. 164, as a “sacred ‘official’ litany, décrits, à la p. 164, comme étant la [TRADUCTION]
or history, or recital of the most important laws, «litanie, l’énumération ou l’histoire “officielle” et
history, traditions and traditional territory of a sacrée, selon le cas, des règles de droit, des tradi-
House”. The content of these special oral histories tions et des faits historiques les plus importants
includes its physical representation totem poles, d’une maison, ainsi que de son territoire tradition-
crests and blankets. The importance of the adaawk nel». Le contenu de ces récits oraux spéciaux est
and kungax is underlined by the fact that they are notamment exprimé physiquement dans les mâts
“repeated, performed and authenticated at impor- totémiques, les emblèmes et les couvertures. L’im-
tant feasts” (at p. 164). At those feasts, dissenters portance de l’adaawk et du kungax est soulignée
have the opportunity to object if they question any par le fait qu’ils sont [TRADUCTION] «répétés,
detail and, in this way, help ensure the authenticity représentés et authentifiés lors de célébrations
of the adaawk and kungax. Although they serve importantes» (à la p. 164). Lors de ces célébra-
largely the same role, the trial judge found that tions, les dissidents ont l’occasion d’opposer leur
there are some differences in both the form and désaccord à l’égard d’un détail et, de cette façon,
content of the adaawk and the kungax. For exam- d’aider à assurer l’authenticité de l’adaawk et du
ple, the latter is “in the nature of a song . . .which kungax. Bien que l’adaawk et le kungax jouent
is intended to represent the special authority and dans une large mesure le même rôle, le juge de
responsibilities of a chief . . . .” However, these première instance a constaté certaines différences
differences are not legally relevant for the pur- de forme et de contenu. Par exemple, le kungax est
poses of the issue at hand. [TRADUCTION] «de la nature d’un chant [. . .] qui

vise à décrire l’autorité et les responsabilités spé-
ciales du chef . . .» Cependant, ces différences
n’ont aucune pertinence juridique relativement à la
question qui nous intéresse.

It is apparent that the adaawk and kungax are of94 Il est manifeste que l’adaawk et le kungax ont
integral importance to the distinctive cultures of une importance fondamentale pour les cultures dis-
the appellant nations. At trial, they were relied on tinctives des nations appelantes. En première ins-
for two distinct purposes. First, the adaawk was tance, ils ont été invoqués pour deux fins distinc-
relied on as a component of and, therefore, as tes. Premièrement, l’adaawk a été invoqué en tant
proof of the existence of a system of land tenure qu’élément — et, partant, en tant que preuve de
law internal to the Gitksan, which covered the l’existence — d’un régime juridique de tenure fon-
whole territory claimed by that appellant. In other cière propre aux Gitksan, qui s’appliquait à l’en-
words, it was offered as evidence of the Gitksan’s semble du territoire revendiqué par cette nation
historical use and occupation of that territory. For appelante. En d’autres termes, l’adaawk a été pré-
the Wet’suwet’en, the kungax was offered as proof senté en tant que preuve de l’utilisation et de l’oc-
of the central significance of the claimed lands to cupation historiques de ce territoire par les
their distinctive culture. As I shall explain later in Gitksan. En ce qui concerne les Wet’suwet’en, le
these reasons, both use and occupation, and the kungax a été invoqué comme preuve de l’impor-
central significance of the lands occupied, are rele- tance fondamentale des terres revendiquées dans
vant to proof of aboriginal title. leur culture distinctive. Comme je vais l’expliquer

plus loin dans les présents motifs, tant l’utilisation
et l’occupation des terres visées que l’importance
fondamentale de celles-ci sont pertinentes pour la
preuve du titre aborigène.

The admissibility of the adaawk and kungax was95 Il a été statué sur l’admissibilité de l’adaawk et
the subject of a general decision of the trial judge du kungax dans le cadre d’une décision générale
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handed down during the course of the trial regard- rendue au cours du procès par le juge de première
ing the admissibility of all oral histories (incor- instance sur l’admissibilité des récits oraux (erro-
rectly indexed as Uukw v. R., [1987] 6 W.W.R. nément répertoriée sous l’intitulé Uukw c. R.,
155 (B.C.S.C.)). Although the trial judge recog- [1987] 6 W.W.R. 155 (C.S.C.-B.)). Bien que le
nized that the evidence at issue was a form of hear- juge de première instance ait reconnu que la
say, he ruled it admissible on the basis of the rec- preuve en cause était une forme de ouı̈-dire, il a
ognized exception that declarations made by statué qu’elle était admissible en se fondant sur
deceased persons could be given in evidence by l’exception reconnue selon laquelle les déclara-
witnesses as proof of public or general rights: see tions de personnes décédées peuvent être versées
Michael N. Howard, Peter Crane and Daniel A. en preuve par des témoins comme preuve de droits
Hochberg, Phipson on Evidence (14th ed. 1990), at de nature publique ou générale; voir Michael N.
p. 736. He affirmed that earlier ruling in his trial Howard, Peter Crane et Daniel A. Hochberg, Phip-
judgment, correctly in my view, by stating, at son on Evidence (14e éd. 1990), à la p. 736. Dans
p. 180, that the adaawk and kungax were admissi- son jugement au terme du procès, il a, avec raison
ble “out of necessity as exceptions to the hearsay selon moi, confirmé cette première décision en
rule” because there was no other way to prove the affirmant, à la p. 180, que l’adaawk et le kungax
history of the Gitksan and Wet’suwet’en nations. étaient admissibles [TRADUCTION] «par nécessité,

comme exceptions à la règle du ouı̈-dire», parce
qu’il n’y avait aucune autre façon de faire la
preuve de l’histoire des nations Gitksan et Wet’su-
wet’en.

The trial judge, however, went on to give these 96Cependant, par la suite, le juge de première ins-
oral histories no independent weight at all. He tance n’a donné à ces récits aucune valeur probante
held, at p. 180, that they were only admissible as indépendante. Il a statué, à la p. 180, qu’ils étaient
“direct evidence of facts in issue . . . in a few cases admissibles seulement à titre de [TRADUCTION]
where they could constitute confirmatory proof of «preuve directe des faits en litige [. . .] pour les
early presence in the territory”. His central concern quelques cas où ils pourraient constituer la confir-
that the adaawk and kungax could not serve “as mation d’une présence ancienne dans le territoire».
evidence of detailed history, or land ownership, Sa principale réserve était que l’adaawk et le kun-
use or occupation”. I disagree with some of the gax ne pouvaient pas servir «de preuve du détail de
reasons he relied on in support of this conclusion. l’histoire ou encore de la propriété, de l’utilisation

ou de l’occupation du territoire». Je suis en désac-
cord avec certains des motifs qu’il a invoqués au
soutien de cette conclusion.

Although he had earlier recognized, when mak- 97Même si, plus tôt, dans sa décision sur l’admis-
ing his ruling on admissibility, that it was impossi- sibilité, il avait reconnu qu’il était impossible de
ble to make an easy distinction between the mytho- séparer facilement les aspects mythologiques des
logical and “real” aspects of these oral histories, he aspects [TRADUCTION] «réels» de ces récits oraux,
discounted the adaawk and kungax because they il a écarté l’adaawk et le kungax parce qu’ils
were not “literally true”, confounded “what is fact n’étaient pas «littéralement vrais», qu’ils mélan-
and what is belief”, “included some material which geaient «les faits et les croyances», qu’ils «com-
might be classified as mythology”, and projected a portaient des éléments qui pourraient être qualifiés
“romantic view” of the history of the appellants. de mythologiques» et qu’ils évoquaient une
He also cast doubt on the authenticity of these spe- «vision romanesque» de l’histoire des appelants. Il
cial oral histories (at p. 181) because, inter alia, a aussi dit douter de l’authenticité de ces récits
“the verifying group is so small that they cannot oraux spéciaux (à la p. 181) parce que, entre
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safely be regarded as expressing the reputation of autres, [TRADUCTION] «le groupe témoin est si res-
even the Indian community, let alone the larger treint qu’on ne peut, sans risque, considérer même
community whose opportunity to dispute territorial qu’il exprime la commune renommée au sein de la
claims would be essential to weight”. Finally, he communauté indienne, encore moins au sein de la
questioned (at p. 181) the utility of the adaawk and communauté plus large, dont la possibilité de con-
kungax to demonstrate use and occupation because tester les revendications territoriales serait essen-
they were “seriously lacking in detail about the tielle du point de vue de la valeur probante». Fina-
specific lands to which they are said to relate”. lement, il a mis en doute (à la p. 181) l’utilité de

l’adaawk et du kungax pour faire la preuve de
l’utilisation et de l’occupation des terres visées,
parce qu’ils «manquaient sérieusement de détails
au sujet des terres mêmes auxquelles ils sont cen-
sés se rapporter».

Although he framed his ruling on weight in98 Bien qu’il ait structuré sa décision concernant la
terms of the specific oral histories before him, in valeur probante en fonction des récits oraux parti-
my respectful opinion, the trial judge in reality culiers qui lui avaient été présentés, le juge de pre-
based his decision on some general concerns with mière instance a, à mon avis, fondé plutôt sa déci-
the use of oral histories as evidence in aboriginal sion sur certaines réserves générales concernant
rights cases. In summary, the trial judge gave no l’utilisation des récits oraux en preuve dans les
independent weight to these special oral histories affaires de droits ancestraux. En résumé, le juge du
because they did not accurately convey historical procès n’a accordé aucune valeur probante indé-
truth, because knowledge about those oral histories pendante à ces récits oraux particuliers parce qu’ils
was confined to the communities whose histories ne transmettaient pas avec exactitude la vérité his-
they were and because those oral histories were torique, parce que la connaissance de ces récits
insufficiently detailed. However, as I mentioned oraux était limitée aux communautés dont ils
earlier, these are features, to a greater or lesser reconstituaient l’histoire et parce que ces récits
extent, of all oral histories, not just the adaawk and oraux n’étaient pas suffisamment détaillés. Cepen-
kungax. The implication of the trial judge’s rea- dant, comme je l’ai mentionné précédemment, il
soning is that oral histories should never be given s’agit là de caractéristiques qui sont, dans une
any independent weight and are only useful as con- mesure plus ou moins grande, propres à tous les
firmatory evidence in aboriginal rights litigation. I récits oraux, et non seulement aux adaawk et aux
fear that if this reasoning were followed, the oral kungax. L’implication du raisonnement du juge de
histories of aboriginal peoples would be consist- première instance est qu’il ne devrait jamais être
ently and systematically undervalued by the Cana- accordé de valeur probante indépendante aux récits
dian legal system, in contradiction of the express oraux et que, dans les litiges sur les droits ances-
instruction to the contrary in Van der Peet that trial traux, ces récits ne sont utiles qu’à titre d’éléments
courts interpret the evidence of aboriginal peoples de preuve tendant à en confirmer d’autres. Je
in light of the difficulties inherent in adjudicating crains que, si ce raisonnement était suivi, la valeur
aboriginal claims. des récits oraux des peuples autochtones serait

constamment et systématiquement sous-estimée
par le système juridique canadien, en contraven-
tion des instructions expresses à l’effet contraire
qui ont été données dans l’arrêt Van der Peet, pré-
cité, et suivant lesquelles les tribunaux doivent
interpréter la preuve présentée par les peuples
autochtones en tenant compte des difficultés inhé-
rentes à l’examen des revendications autochtones.
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(c) Recollections of Aboriginal Life c) Les souvenirs du mode de vie ancestral

The trial judge also erred when he discounted 99Le juge de première instance a aussi fait erreur
the “recollections of aboriginal life” offered by en ne tenant pas compte des [TRADUCTION] «souve-
various members of the appellant nations. I take nirs du mode de vie ancestral» relatés par divers
that term to be a reference to testimony about per- membres des nations appelantes. J’interprète cette
sonal and family history that is not part of an expression comme une référence aux témoignages
adaawk or a kungax. That evidence consisted of portant sur les antécédents personnels et familiaux
the personal knowledge of the witnesses and decla- qui ne font pas partie d’un adaawk ou d’un kun-
rations of witnesses’ ancestors as to land use. This gax. Cette preuve était constituée des connais-
history had been adduced by the appellants in sances personnelles des témoins et des déclarations
order to establish the requisite degree of use and de leurs ancêtres quant à l’utilisation du territoire.
occupation to make out a claim to ownership and, Ces récits ont été présentés en preuve par les appe-
for the same reason as the adaawk and kungax, is lants afin d’établir le degré d’occupation et d’utili-
material to the proof of aboriginal title. sation requis pour fonder la revendication de pro-

priété, et ils sont, pour le même motif que
l’adaawk et le kungax, pertinents pour la preuve du
titre aborigène.

The trial judge limited the uses to which the evi- 100Le juge de première instance a limité les utilisa-
dence could be put. He reasoned, at p. 177, that tions qui pouvaient être faites de cette preuve. Il a
this evidence, at most, established “without ques- raisonné, à la p. 177, que, au mieux, celle-ci éta-
tion, that the plaintiff’s immediate ancestors, for blissait [TRADUCTION] «sans l’ombre d’un doute
the past 100 years or so” had used land in the que, au cours des 100 dernières années environ, les
claimed territory for aboriginal purposes. How- ancêtres immédiats du demandeur» avaient utilisé
ever, the evidence was insufficiently precise to à des fins autochtones des terres situées dans le ter-
demonstrate that the more distant ancestors of the ritoire revendiqué. Cependant, la preuve n’était pas
witnesses had engaged in specific enough land use suffisamment précise pour démontrer que les
“far enough back in time to permit the plaintiffs to ancêtres plus lointains des témoins avaient fait une
succeed on issues such as internal boundaries”. In utilisation suffisamment particulière des terres
the language of Van der Peet, the trial judge effec- [TRADUCTION] «assez loin dans le temps pour per-
tively held that this evidence did not demonstrate mettre aux demandeurs d’avoir gain de cause sur
the requisite continuity between present occupa- des questions comme les limites internes». Pour
tion and past occupation in order to ground a claim reprendre les termes de l’arrêt Van der Peet, le juge
for aboriginal title. de première instance a effectivement conclu que

cette preuve ne démontrait pas la continuité
requise entre l’occupation actuelle et l’occupation
passée pour fonder la revendication d’un titre abo-
rigène.

In my opinion, the trial judge expected too much 101À mon avis, le juge de première instance atten-
of the oral history of the appellants, as expressed dait beaucoup trop des récits oraux des appelants,
in the recollections of aboriginal life of members exprimés dans les souvenirs du mode de vie ances-
of the appellant nations. He expected that evidence tral des membres des nations appelantes. Il atten-
to provide definitive and precise evidence of pre- dait de ces témoignages qu’ils apportent la preuve
contact aboriginal activities on the territory in définitive et précise d’activités autochtones sur le
question. However, as I held in Van der Peet, this territoire en question avant le contact avec les
will be almost an impossible burden to meet. Européens. Cependant, comme je l’ai dit dans Van
Rather, if oral history cannot conclusively estab- der Peet, il s’agit là d’un fardeau de preuve dont il
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lish pre-sovereignty (after this decision) occupa- est presque impossible de s’acquitter. Par contre,
tion of land, it may still be relevant to demonstrate même si (après le prononcé du présent arrêt) les
that current occupation has its origins prior to sov- récits oraux ne permettent pas d’établir de façon
ereignty. This is exactly what the appellants sought concluante l’occupation du territoire avant l’affir-
to do. mation de la souveraineté, ils peuvent néanmoins

être pertinents pour démontrer que les origines de
l’occupation actuelle remontent avant l’affirmation
de la souveraineté. C’est exactement ce que les
appelants ont tenté de faire.

(d) Territorial Affidavits d) Les affidavits territoriaux

Finally, the trial judge also erred in his treatment102 Finalement, le juge de première instance a aussi
of the territorial affidavits filed by the appellant fait erreur dans la façon dont il a traité les affida-
chiefs. Those affidavits were declarations of the vits territoriaux déposés par les chefs appelants.
territorial holdings of each of the Gitksan and Ces affidavits étaient des déclarations concernant
Wet’suwet’en houses and, at trial, were introduced les terres de chaque maison Gitksan et Wet’su-
for the purposes of establishing each House’s own- wet’en et, au procès, ils ont été déposés pour éta-
ership of its specific territory. Before this Court, blir le droit de propriété de chaque maison sur son
the appellants tried to amalgamate these individual territoire spécifique. Devant notre Cour, les appe-
claims into collective claims on behalf of each lants ont tenté de fusionner ces revendications
nation and the relevance of the affidavits changed individuelles en revendications collectives présen-
accordingly. I have already held that it is not open tées au nom de chaque nation, et la pertinence des
to the appellants to alter fundamentally the nature affidavits a changé en conséquence. J’ai déjà statué
of their claim in this way on appeal. Nevertheless, qu’il n’est pas loisible aux appelants de modifier
the treatment of the affidavits is important because fondamentalement la nature de leur revendication
they will be relevant at a new trial to the existence comme ils l’ont fait en appel. Néanmoins, le traite-
and nature of the land tenure system within each ment accordé aux affidavits est important parce
nation and, therefore, material to the proof of title. que, dans le cadre d’un nouveau procès, ils seront

pertinents pour statuer sur l’existence et la nature
du régime de tenure foncière au sein de chaque
nation et, par conséquent, importants pour la
preuve du titre.

The affidavits rely heavily on the declarations of103 Les affidavits reposent en très grande partie sur
deceased persons of use or ownership of the lands, des déclarations faites par des personnes décédées
which are a form of oral history. But those decla- relativement à l’utilisation des terres ou à leurs
rations are a kind of hearsay and the appellants propriétaires, une forme de récits oraux. Toutefois,
therefore argued that the affidavits should be ces déclarations constituent une sorte de ouı̈-dire,
admitted through the reputation exception to the et les appelants ont par conséquent plaidé que les
hearsay rule. Although he recognized, at p. 438, affidavits devraient être admis sur le fondement de
that the territorial affidavits were “the best evi- l’exception à la règle du ouı̈-dire relative à la répu-
dence [the appellants] could adduce on this ques- tation ou à la commune renommée. Bien qu’il ait
tion of internal boundaries”, the trial judge held reconnu, à la p. 438, que les affidavits territoriaux

étaient [TRADUCTION] «la meilleure preuve [que les
appelants] pouvaient produire sur la question des
limites internes», le juge de première instance a
conclu que cette exception ne s’appliquait pas et il
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that this exception did not apply and refused to a refusé d’admettre les déclarations contenues dans
admit the declarations contained in the affidavits. les affidavits.

I am concerned by the specific reasons the trial 104Je suis préoccupé par les motifs particuliers
judge gave for refusing to apply the reputation invoqués par le juge de première instance pour
exception. He questioned the degree to which the refuser d’appliquer l’exception fondée sur la com-
declarations amounted to a reputation because they mune renommée. Il s’est demandé dans quelle
were largely confined to the appellants’ communi- mesure les déclarations exprimaient la commune
ties. The trial judge asserted that neighbouring renommée, étant donné qu’elles se confinaient lar-
aboriginal groups whose territorial claims con- gement aux communautés des appelants. Le juge
flicted with those of the appellants, as well as non- de première instance a affirmé que les groupes
aboriginals who potentially possessed a legal inter- autochtones voisins dont les revendications territo-
est in the claimed territory, were unaware of the riales entraient en conflit avec celles des appelants,
content of the alleged reputation at all. Further- de même que les non-autochtones susceptibles
more, the trial judge reasoned that since the sub- d’avoir un intérêt juridique dans le territoire reven-
ject-matter of the affidavits was disputed, its relia- diqué, n’étaient absolument pas au courant du con-
bility was doubtful. Finally, the trial judge tenu du fait de commune renommée allégué. En
questioned, at p. 441, “the independence and outre, le juge de première instance a raisonné que,
objectivity” of the information contained in the comme le contenu des affidavits était contesté, sa
affidavits, because the appellants and their ances- fiabilité était douteuse. Finalement, le juge de pre-
tors (at p. 440) “have been actively discussing land mière instance a mis en doute, à la p. 441, [TRA-
claims for many years”. DUCTION] «l’indépendance et l’objectivité» de l’in-

formation contenue dans les affidavits, parce que
les appelants et leurs ancêtres (à la p. 440) «discu-
tent activement de revendications territoriales
depuis de nombreuses années».

Although he regretted this finding, the trial 105Bien qu’il ait dit regretter en arriver à cette con-
judge felt bound to apply the rules of evidence clusion, le juge de première instance s’est senti
because it did not appear to him (at p. 442) “that tenu d’appliquer les règles de preuve parce qu’il ne
the Supreme Court of Canada has decided that the lui semblait pas (à la p. 442) [TRADUCTION] «que la
ordinary rules of evidence do not apply to this kind Cour suprême du Canada ait décidé que les règles
of case”. The trial judge arrived at this conclusion, de preuve ordinaires ne s’appliquent pas dans ce
however, without the benefit of Van der Peet, genre d’affaires». Cependant, le juge de première
where I held that the ordinary rules of evidence instance a tiré cette conclusion avant le prononcé
must be approached and adapted in light of the evi- de l’arrêt Van der Peet, où j’ai statué que les règles
dentiary difficulties inherent in adjudicating de preuve ordinaires doivent être abordées et adap-
aboriginal claims. tées en tenant compte des difficultés de preuve

inhérentes à l’examen des revendications autoch-
tones.

Many of the reasons relied on by the trial judge 106Bon nombre des motifs invoqués par le juge de
for excluding the evidence contained in the territo- première instance pour écarter la preuve contenue
rial affidavits are problematic because they run dans les affidavits territoriaux sont problématiques
against this fundamental principle. The require- parce qu’ils vont à l’encontre de ce principe fonda-
ment that a reputation be known in the general mental. Par exemple, l’exigence qu’un fait de com-
community, for example, ignores the fact that oral mune renommée soit connu dans la communauté
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histories, as noted by the Royal Commission on en général ne tient pas compte du fait que, comme
Aboriginal Peoples, generally relate to particular l’a souligné la Commission royale sur les peuples
locations, and refer to particular families and com- autochtones, les récits oraux sont généralement
munities and may, as a result, be unknown outside associés à des lieux précis et font allusion à des
of that community, even to other aboriginal familles et à des collectivités précises, et peuvent,
nations. Excluding the territorial affidavits because par conséquent, ne pas être connus à l’extérieur de
the claims to which they relate are disputed does cette collectivité, même par d’autres nations
not acknowledge that claims to aboriginal rights, autochtones. Écarter les affidavits territoriaux
and aboriginal title in particular, are almost always parce que les revendications auxquelles ils se rap-
disputed and contested. Indeed, if those claims portent sont contestées ne tient pas compte du fait
were uncontroversial, there would be no need to que les revendications de droits ancestraux, et de
bring them to the courts for resolution. Casting titre aborigène en particulier, sont presque toujours
doubt on the reliability of the territorial affidavits contestées. De fait, si ces revendications ne soule-
because land claims had been actively discussed vaient aucune controverse, il ne serait pas néces-
for many years also fails to take account of the saire de s’adresser aux tribunaux pour les faire
special context surrounding aboriginal claims, in trancher. Jeter le doute sur la fiabilité des affidavits
two ways. First, those claims have been discussed territoriaux parce que les revendications territo-
for so long because of British Columbia’s persis- riales ont été discutées activement pendant de
tent refusal to acknowledge the existence of nombreuses années ne tient pas compte non plus
aboriginal title in that province until relatively du contexte des revendications autochtones et ce,
recently, largely as a direct result of the decision of de deux façons. Premièrement, si ces revendica-
this Court in Calder, supra. It would be perverse, tions sont discutées depuis si longtemps, c’est en
to say the least, to use the refusal of the province to raison du refus constant de la Colombie-Britan-
acknowledge the rights of its aboriginal inhabitants nique, jusqu’à une date relativement récente, de
as a reason for excluding evidence which may reconnaı̂tre l’existence du titre aborigène dans la
prove the existence of those rights. Second, this province, refus qui était dans une large mesure une
rationale for exclusion places aboriginal claimants conséquence directe de l’arrêt Calder, précité, de
whose societies record their past through oral his- notre Cour. Il serait pour le moins abusif d’utiliser
tory in a grave dilemma. In order for the oral his- le refus de la province de reconnaı̂tre les droits de
tory of a community to amount to a form of repu- ses habitants autochtones comme motif pour écar-
tation, and to be admissible in court, it must ter la preuve qui pourrait établir l’existence de ces
remain alive through the discussions of members droits. Deuxièmement, ce motif d’exclusion place
of that community; those discussions are the very les revendicateurs autochtones — qui appartien-
basis of that reputation. But if those histories are nent à des sociétés préservant leur passé au moyen
discussed too much, and too close to the date of de récits oraux — devant un grave dilemme. Pour
litigation, they may be discounted as being sus- qu’un récit oral d’une communauté équivaille à
pect, and may be held to be inadmissible. The net une forme de commune renommée et soit admissi-
effect may be that a society with such an oral tradi- ble en cour, il doit se perpétuer dans les discus-
tion would never be able to establish a historical sions des membres de cette communauté; ces dis-
claim through the use of oral history in court. cussions sont le fondement même de cette

commune renommée. Toutefois, si ces récits font
l’objet de trop de discussions, à une période trop
rapprochée d’un litige, ils risquent d’être écartés
parce qu’ils sont suspects, et ils peuvent ainsi être
jugés inadmissibles. Cela pourrait avoir pour effet
qu’une société possédant une telle tradition orale
ne pourrait jamais faire la preuve d’une revendica-
tion historique en utilisant un récit oral en cour.
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(e) Conclusion e) La conclusion

The trial judge’s treatment of the various kinds 107Le traitement accordé aux divers types de récits
of oral histories did not satisfy the principles I laid oraux par le juge de première instance ne respecte
down in Van der Peet. These errors are particularly pas les principes que j’ai établis dans Van der Peet.
worrisome because oral histories were of critical Ces erreurs sont particulièrement troublantes, étant
importance to the appellants’ case. They used donné que les récits oraux étaient d’une impor-
those histories in an attempt to establish their tance cruciale pour la cause des appelants. Ils ont
occupation and use of the disputed territory, an invoqué ces récits, pour tenter d’établir leur occu-
essential requirement for aboriginal title. The trial pation et leur utilisation du territoire contesté, con-
judge, after refusing to admit, or giving no inde- dition essentielle à l’existence du titre aborigène.
pendent weight to these oral histories, reached the Après avoir refusé d’admettre ces récits oraux ou
conclusion that the appellants had not demon- de leur accorder quelque valeur probante indépen-
strated the requisite degree of occupation for dante que ce soit, le juge de première instance est
“ownership”. Had the trial judge assessed the oral arrivé à la conclusion que les appelants n’avaient
histories correctly, his conclusions on these issues pas démontré l’existence du degré d’occupation
of fact might have been very different. requis du territoire pour fonder la «propriété» de

celui-ci. Si le juge du procès avait apprécié correc-
tement les récits oraux, ses conclusions sur ces
questions de fait auraient pu être très différentes.

In the circumstances, the factual findings cannot 108Dans les circonstances, les conclusions de fait
stand. However, given the enormous complexity of ne peuvent pas être confirmées. Cependant, vu la
the factual issues at hand, it would be impossible complexité énorme des questions de fait en jeu, il
for the Court to do justice to the parties by sifting serait impossible à la Cour de rendre justice aux
through the record itself and making new factual parties en passant le dossier au crible et en tirant de
findings. A new trial is warranted, at which the nouvelles conclusions de fait. Un nouveau procès
evidence may be considered in light of the princi- s’impose, au cours duquel on pourra examiner la
ples laid down in Van der Peet and elaborated preuve à la lumière des principes qui ont été expo-
upon here. In applying these principles, the new sés dans Van der Peet et précisés en l’espèce. Dans
trial judge might well share some or all of the find- l’application de ces principes, le juge qui présidera
ings of fact of McEachern C.J. le nouveau procès pourrait bien partager l’en-

semble ou certaines des conclusions de fait du juge
en chef McEachern.

C. What is the content of aboriginal title, how is it C. Quel est le contenu du titre aborigène, com-
protected by s. 35(1) of the Constitution Act, ment est-il protégé par le par. 35(1) de la Loi
1982, and what is required for its proof? constitutionnelle de 1982 et comment fait-on la

preuve de son existence?

(1) Introduction (1) Introduction

The parties disagree over whether the appellants 109Les parties ne s’entendent pas sur la question de
have established aboriginal title to the disputed savoir si les appelants ont démontré l’existence
area. However, since those factual issues require a d’un titre aborigène sur la région contestée. Cepen-
new trial, we cannot resolve that dispute in this dant, comme un nouveau procès est nécessaire
appeal. But factual issues aside, the parties also pour trancher ces questions de fait, nous ne pou-
have a more fundamental disagreement over the vons pas régler ce différend dans le cadre du pré-
content of aboriginal title itself, and its reception sent pourvoi. Outre ce différend d’ordre factuel,
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into the Constitution by s. 35(1). In order to give les parties ont un désaccord plus fondamental à
guidance to the judge at the new trial, it is to this propos du contenu du titre aborigène lui-même, et
issue that I will now turn. de sa réception dans la Constitution par le

par. 35(1). Afin d’éclairer le juge qui instruira le
nouveau procès, je vais maintenant examiner cette
question.

I set out these opposing positions by way of110 Afin d’illustrer le problème, je vais, en guise
illustration and introduction because I believe that d’introduction, exposer les thèses opposées des
all of the parties have characterized the content of parties, car j’estime que toutes les parties ont décrit
aboriginal title incorrectly. The appellants argue incorrectement le contenu du titre aborigène. Les
that aboriginal title is tantamount to an inalienable appelants soutiennent que le titre aborigène équi-
fee simple, which confers on aboriginal peoples vaut à un fief simple inaliénable, qu’il confère aux
the rights to use those lands as they choose and peuples autochtones le droit d’utiliser les terres
which has been constitutionalized by s. 35(1). The visées comme ils l’entendent et qu’il a été constitu-
respondents offer two alternative formulations: tionnalisé par le par. 35(1). Les intimés avancent
first, that aboriginal title is no more than a bundle deux définitions: premièrement, le titre aborigène
of rights to engage in activities which are them- n’est rien de plus qu’un faisceau de droits autori-
selves aboriginal rights recognized and affirmed sant l’exercice d’activités qui sont elles-mêmes des
by s. 35(1), and that the Constitution Act, 1982, droits ancestraux reconnus et confirmés par le
merely constitutionalizes those individual rights, par. 35(1), et la Loi constitutionnelle de 1982 ne
not the bundle itself, because the latter has no inde- fait que constitutionnaliser ces droits individuels et
pendent content; and second, that aboriginal title, non le faisceau lui-même, parce que celui-ci n’a
at most, encompasses the right to exclusive use aucun contenu indépendant; deuxièmement, le titre
and occupation of land in order to engage in those aborigène comprend, au plus, le droit exclusif
activities which are aboriginal rights themselves, d’utiliser et d’occuper des terres pour y exercer des
and that s. 35(1) constitutionalizes this notion of activités qui sont elles-mêmes des droits ances-
exclusivity. traux, et le par. 35(1) constitutionnalise cette

notion d’exclusivité.

The content of aboriginal title, in fact, lies111 En fait, le contenu du titre aborigène se situe
somewhere in between these positions. Aboriginal quelque part entre ces deux thèses. Le titre abori-
title is a right in land and, as such, is more than the gène est un droit foncier et, en tant que tel, il est
right to engage in specific activities which may be quelque chose de plus que le droit d’exercer cer-
themselves aboriginal rights. Rather, it confers the taines activités précises, qui peuvent elles-mêmes
right to use land for a variety of activities, not all être des droits ancestraux. Il confère plutôt le droit
of which need be aspects of practices, customs and d’utiliser des terres pour y exercer différentes acti-
traditions which are integral to the distinctive cul- vités qui ne doivent pas nécessairement toutes être
tures of aboriginal societies. Those activities do des aspects de coutumes, pratiques et traditions fai-
not constitute the right per se; rather, they are para- sant partie intégrante des cultures distinctives des
sitic on the underlying title. However, that range of sociétés autochtones. Ces activités ne constituent
uses is subject to the limitation that they must not pas le droit en soi; elles sont plutôt des parasites du
be irreconcilable with the nature of the attachment titre sous-jacent. Toutefois, ces différents usages
to the land which forms the basis of the particular sont subordonnés à la restriction suivante: ils ne
group’s aboriginal title. This inherent limit, to be doivent pas être incompatibles avec la nature de
explained more fully below, flows from the defini- l’attachement qu’a le groupe concerné pour le ter-
tion of aboriginal title as a sui generis interest in ritoire visé et qui constitue le fondement de son
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land, and is one way in which aboriginal title is titre aborigène sur ce territoire. Cette limite intrin-
distinct from a fee simple. sèque, qui sera expliquée plus longuement ci-

après, découle du fait que le titre aborigène est
défini comme un droit foncier sui generis, et elle
est un aspect qui différencie le titre aborigène du
fief simple.

(2) Aboriginal Title at Common Law (2) Le titre aborigène en common law

(a) General Features a) Caractéristiques générales

The starting point of the Canadian jurisprudence 112Le point de départ de la jurisprudence cana-
on aboriginal title is the Privy Council’s decision dienne sur le titre aborigène est la décision du
in St. Catherine’s Milling and Lumber Co. v. The Conseil privé dans l’affaire St. Catherine’s Milling
Queen (1888), 14 A.C. 46, which described and Lumber Co. c. The Queen (1888), 14 A.C. 46,
aboriginal title as a “personal and usufructuary dans laquelle le titre aborigène a été décrit comme
right” (at p. 54). The subsequent jurisprudence has étant un [TRADUCTION] «droit personnel, de la
attempted to grapple with this definition, and has nature d’un usufruit» (à la p. 54). Par la suite, les
in the process demonstrated that the Privy Coun- tribunaux ont tenté de s’accommoder de cette défi-
cil’s choice of terminology is not particularly help- nition, mais il ressort de leurs décisions que les
ful to explain the various dimensions of aboriginal termes choisis par le Conseil privé ne sont pas par-
title. What the Privy Council sought to capture is ticulièrement utiles pour expliquer les différentes
that aboriginal title is a sui generis interest in land. dimensions du titre aborigène. Le Conseil privé a
Aboriginal title has been described as sui generis cherché à rendre l’idée que le titre aborigène est un
in order to distinguish it from “normal” proprietary intérêt foncier sui generis. On a qualifié le titre
interests, such as fee simple. However, as I will aborigène de droit sui generis afin de le différen-
now develop, it is also sui generis in the sense that cier des intérêts de propriété «ordinaires» comme
its characteristics cannot be completely explained le fief simple. Toutefois, comme je vais maintenant
by reference either to the common law rules of real l’expliciter, on le qualifie également de droit sui
property or to the rules of property found in generis, dans la mesure où il est impossible d’ex-
aboriginal legal systems. As with other aboriginal pliquer entièrement ses caractéristiques en fonction
rights, it must be understood by reference to both soit des règles du droit des biens en common law
common law and aboriginal perspectives. soit des règles relatives à la propriété prévues par

les régimes juridiques autochtones. Tout comme
d’autres droits ancestraux, le titre aborigène doit
être défini en tenant compte à la fois de la common
law et du point de vue des autochtones.

The idea that aboriginal title is sui generis is the 113L’idée que le titre aborigène a un caractère sui
unifying principle underlying the various dimen- generis est le principe unificateur qui sous-tend les
sions of that title. One dimension is its inalienabil- différentes dimensions de ce titre. L’une de ces
ity. Lands held pursuant to aboriginal title cannot dimensions est l’inaliénabilité du titre aborigène.
be transferred, sold or surrendered to anyone other Les terres détenues en vertu d’un titre aborigène ne
than the Crown and, as a result, is inalienable to peuvent être transférées, vendues ou cédées à per-
third parties. This Court has taken pains to clarify sonne d’autre que la Couronne, et elles sont par
that aboriginal title is only “personal” in this sense, conséquent inaliénables. Notre Cour s’est efforcée
and does not mean that aboriginal title is a non- de préciser que c’est uniquement dans ce sens que
proprietary interest which amounts to no more than le titre aborigène est un droit «personnel», et que
a licence to use and occupy the land and cannot cela ne veut pas dire qu’il ne s’agit pas d’un intérêt
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compete on an equal footing with other proprietary de propriété, qui ne représente rien de plus qu’une
interests: see Canadian Pacific Ltd. v. Paul, [1988] autorisation d’utiliser et d’occuper les terres visées
2 S.C.R. 654, at p. 677. et qui ne peut pas concurrencer sur un pied d’éga-

lité d’autres droits de propriété: Canadien Paci-
fique Ltée c. Paul, [1988] 2 R.C.S. 654, à la p. 677.

Another dimension of aboriginal title is its114 Une autre dimension du titre aborigène est son
source. It had originally been thought that the origine. On a d’abord cru que la source du titre
source of aboriginal title in Canada was the Royal aborigène au Canada était la Proclamation royale
Proclamation, 1763: see St. Catherine’s Milling. de 1763: voir St. Catherine’s Milling. Cependant,
However, it is now clear that although aboriginal il ne fait maintenant aucun doute que, même si le
title was recognized by the Proclamation, it arises titre aborigène a été reconnu par la Proclamation,
from the prior occupation of Canada by aboriginal il découle de l’occupation antérieure du Canada
peoples. That prior occupation, however, is rele- par les peuples autochtones. Toutefois, cette occu-
vant in two different ways, both of which illustrate pation antérieure est pertinente à deux points de
the sui generis nature of aboriginal title. The first vue, qui illustrent tous deux le caractère sui gene-
is the physical fact of occupation, which derives ris du titre aborigène. Il y a d’abord le fait phy-
from the common law principle that occupation is sique de l’occupation, qui découle du principe de
proof of possession in law: see Kent McNeil, Com- common law selon lequel l’occupation prouve la
mon Law Aboriginal Title (1989), at p. 7. Thus, in possession en droit: voir Kent McNeil, Common
Guerin, supra, Dickson J. described aboriginal Law Aboriginal Title (1989), à la p. 7. Ainsi, dans
title, at p. 376, as a “legal right derived from the Guerin, précité, le juge Dickson a qualifié le titre
Indians’ historic occupation and possession of their aborigène, à la p. 376, de «droit, en common law,
tribal lands”. What makes aboriginal title sui découlant de l’occupation et de la possession histo-
generis is that it arises from possession before the riques par les Indiens de leurs terres tribales». Le
assertion of British sovereignty, whereas normal titre aborigène a un caractère sui generis parce
estates, like fee simple, arise afterward: see Kent qu’il découle d’une possession antérieure à l’affir-
McNeil, “The Meaning of Aboriginal Title”, in mation de la souveraineté britannique, tandis que
Michael Asch, ed., Aboriginal and Treaty Rights in les domaines ordinaires, comme le fief simple, ont
Canada (1997), 135, at p. 144. This idea has been pris naissance par la suite: voir Kent McNeil, «The
further developed in Roberts v. Canada, [1989] 1 Meaning of Aboriginal Title», dans Michael Asch,
S.C.R. 322, where this Court unanimously held at dir., Aboriginal and Treaty Rights in Canada
p. 340 that “aboriginal title pre-dated colonization (1997), 135, à la p. 144. Cette idée a été précisée
by the British and survived British claims of sover- dans Roberts c. Canada, [1989] 1 R.C.S. 322, où
eignty” (also see Guerin, at p. 378). What this sug- notre Cour a unanimement statué, à la p. 340, que
gests is a second source for aboriginal title — the le «titre aborigène existait avant la colonisation par
relationship between common law and pre-existing les Britanniques et a continué d’exister après les
systems of aboriginal law. revendications de souveraineté britanniques» (voir

aussi Guerin à la p. 378). Ces affirmations indi-
quent que le titre aborigène a une autre origine —
soit le rapport entre la common law et les régimes
juridiques autochtones préexistants.

A further dimension of aboriginal title is the fact115 Une dimension supplémentaire du titre abori-
that it is held communally. Aboriginal title cannot gène est le fait qu’il est détenu collectivement. Le
be held by individual aboriginal persons; it is a titre aborigène ne peut pas être détenu par un
collective right to land held by all members of an autochtone en particulier; il est un droit foncier
aboriginal nation. Decisions with respect to that collectif, détenu par tous les membres d’une nation
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land are also made by that community. This is autochtone. Les décisions relatives aux terres
another feature of aboriginal title which is sui visées sont également prises par cette collectivité.
generis and distinguishes it from normal property Il s’agit d’une autre caractéristique sui generis du
interests. titre aborigène, qui le différencie des intérêts de

propriété ordinaires.

(b) The Content of Aboriginal Title b) Le contenu du titre aborigène

Although cases involving aboriginal title have 116Bien que notre Cour et le Conseil privé aient été
come before this Court and Privy Council before, saisis par le passé d’affaires relatives au titre abori-
there has never been a definitive statement from gène, ni l’un ni l’autre ne se sont jamais prononcés
either court on the content of aboriginal title. In St. d’une manière définitive sur le contenu du titre
Catherine’s Milling, the Privy Council, as I have aborigène. Comme je l’ai indiqué, le Conseil privé,
mentioned, described the aboriginal title as a “per- dans St. Catherine’s Milling, a qualifié le titre abo-
sonal and usufructuary right”, but declined to rigène de [TRADUCTION] «droit personnel, de la
explain what that meant because it was not “neces- nature d’un usufruit», mais il a refusé d’expliquer
sary to express any opinion upon the point” (at ce que cela voulait dire, parce qu’il n’était pas
p. 55). Similarly, in Calder, Guerin, and Paul, the «nécessaire d’exprimer une opinion sur ce point»
issues were the extinguishment of, the fiduciary (à la p. 55). De même, dans les arrêts Calder, Gue-
duty arising from the surrender of, and statutory rin et Paul, les questions litigieuses étaient respec-
easements over land held pursuant to, aboriginal tivement l’extinction du titre aborigène, l’obliga-
title, respectively; the content of title was not at tion de fiduciaire découlant de la cession de terres
issue and was not directly addressed. détenues en vertu d’un titre aborigène et les servi-

tudes d’origine législative sur des terres ainsi déte-
nues; le contenu du titre n’était pas en cause et n’a
pas été abordé directement.

Although the courts have been less than forth- 117Même si les tribunaux n’ont pas été très expli-
coming, I have arrived at the conclusion that the cites, je suis arrivé à la conclusion que le contenu
content of aboriginal title can be summarized by du titre aborigène peut être résumé au moyen de
two propositions: first, that aboriginal title encom- deux énoncés: premièrement, le titre aborigène
passes the right to exclusive use and occupation of comprend le droit d’utiliser et d’occuper de façon
the land held pursuant to that title for a variety of exclusive les terres détenues en vertu de ce titre
purposes, which need not be aspects of those pour diverses fins qui ne doivent pas nécessaire-
aboriginal practices, customs and traditions which ment être des aspects de coutumes, pratiques et tra-
are integral to distinctive aboriginal cultures; and ditions autochtones faisant partie intégrante d’une
second, that those protected uses must not be irrec- culture autochtone distinctive; deuxièmement, ces
oncilable with the nature of the group’s attachment utilisations protégées ne doivent pas être incompa-
to that land. For the sake of clarity, I will discuss tibles avec la nature de l’attachement qu’a le
each of these propositions separately. groupe concerné pour ces terres. Pour plus de

clarté, je vais examiner chacun de ces énoncés
séparément.

Aboriginal title encompasses the right to use the Le titre aborigène comprend le droit d’utiliser le
land held pursuant to that title for a variety of territoire détenu en vertu de ce titre pour diver-
purposes, which need not be aspects of those ses fins qui ne doivent pas nécessairement être
aboriginal practices, cultures and traditions des aspects de coutumes, pratiques et traditions
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which are integral to distinctive aboriginal cul- autochtones faisant partie intégrante d’une cul-
tures ture autochtone distinctive

The respondents argue that aboriginal title118 Les intimés soutiennent que le titre aborigène
merely encompasses the right to engage in activi- comprend simplement le droit d’exercer des acti-
ties which are aspects of aboriginal practices, cus- vités qui sont des aspects de coutumes, pratiques et
toms and traditions which are integral to distinc- traditions autochtones faisant partie intégrante de
tive aboriginal cultures of the aboriginal group la culture distinctive du groupe autochtone qui
claiming the right and, at most, adds the notion of revendique le droit, et que, tout au plus, le titre
exclusivity; i.e., the exclusive right to use the land ajoute l’idée d’exclusivité, c’est-à-dire le droit
for those purposes. However, the uses to which exclusif d’utiliser à ces fins les terres visées.
lands held pursuant to aboriginal title can be put Cependant, les utilisations qui peuvent être faites
are not restricted in this way. This conclusion des terres détenues en vertu d’un titre aborigène ne
emerges from three sources: (i) the Canadian juris- sont pas limitées de la sorte. Cette conclusion
prudence on aboriginal title, (ii) the relationship découle de trois sources: (i) la jurisprudence cana-
between reserve lands and lands held pursuant to dienne sur le titre aborigène; (ii) le rapport entre
aboriginal title, and (iii) the Indian Oil and Gas les terres de réserve et les terres détenues en vertu
Act., R.S.C., 1985, c. I-7. As well, although this is d’un titre aborigène; (iii) la Loi sur le pétrole et le
not legally determinative, it is supported by the gaz des terres indiennes, L.R.C. (1985), ch. I-7. En
critical literature. In particular, I have profited outre, même si ce fait n’est pas déterminant sur le
greatly from Professor McNeil’s article, “The plan juridique, cette conclusion est étayée par litté-
Meaning of Aboriginal Title”, supra. rature doctrinale. En particulier, l’article du profes-

seur McNeil intitulé «The Meaning of Aboriginal
Title», op. cit., m’a été très utile.

(i) Canadian Jurisprudence on Aboriginal Title (i) La jurisprudence canadienne sur le titre abo-
rigène

Despite the fact that the jurisprudence on119 En dépit du fait que la jurisprudence sur le titre
aboriginal title is somewhat underdeveloped, it is aborigène est en quelque sorte en cours d’élabora-
clear that the uses to which lands held pursuant to tion, il est clair que les utilisations qui peuvent être
aboriginal title can be put is not restricted to the faites des terres détenues en vertu d’un titre abori-
practices, customs and traditions of aboriginal peo- gène ne se limitent pas aux coutumes, pratiques et
ples integral to distinctive aboriginal cultures. In traditions d’un peuple autochtone et qui font partie
Guerin, for example, Dickson J. described aborigi- intégrante de sa culture distinctive. Dans l’arrêt
nal title as an “interest in land” which encom- Guerin, précité, par exemple, le juge Dickson a
passed “a legal right to occupy and possess certain qualifié le titre aborigène de «droit [. . .] sur [d]es
lands” (at p. 382). The “right to occupy and pos- terres» comprenant «le droit, en common law,
sess” is framed in broad terms and, significantly, is d’occuper et de posséder certaines terres» (à la
not qualified by reference to traditional and cus- p. 382). Le «droit [. . .] d’occuper et de posséder»
tomary uses of those lands. Any doubt that the est exprimé en termes généraux et, fait important,
right to occupancy and possession encompasses a n’est pas assorti d’une réserve le limitant aux utili-
broad variety of uses of land was put to rest in sations traditionnelles et habituelles faites de ces
Paul, where the Court went even further and stated terres. Tous les doutes qui pouvaient exister relati-
that aboriginal title was “more than the right to vement à la question de savoir si le droit d’occuper
enjoyment and occupancy” (at p. 678). Once again, et d’utiliser des terres vise un large éventail d’utili-
there is no reference to aboriginal practices, cus- sations ont été dissipés dans l’arrêt Paul, précité,
toms and traditions as a qualifier on that right. où notre Cour est allée encore plus loin et a déclaré
Moreover, I take the reference to “more” as que le titre aborigène était «quelque chose de plus
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emphasis of the broad notion of use and posses- qu’un droit de jouissance et d’occupation» (à la
sion. p. 678). Une fois de plus, il n’est fait aucune men-

tion de coutumes, pratiques et traditions autoch-
tones en tant que limites à ce droit. De plus, je con-
sidère que l’emploi de l’expression «quelque chose
de plus» fait ressortir le caractère général de la
notion d’utilisation et de possession.

(ii) Reserve Land (ii) Les terres des réserves

Another source of support for the conclusion 120L’arrêt Guerin est une autre source étayant la
that the uses to which lands held under aboriginal conclusion que les utilisations qui peuvent être
title can be put are not restricted to those grounded faites des terres détenues en vertu d’un titre abori-
in practices, customs and traditions integral to dis- gène ne se limitent pas à celles fondées sur des
tinctive aboriginal cultures can be found in coutumes, pratiques et traditions faisant partie inté-
Guerin, where Dickson J. stated at p. 379 that the grante de cultures distinctives autochtones. Dans
same legal principles governed the aboriginal cet arrêt, le juge Dickson a déclaré, à la p. 379, que
interest in reserve lands and lands held pursuant to les droits des autochtones sur les terres des
aboriginal title: réserves et leurs droits sur les terres détenues en

vertu d’un titre aborigène sont régis par les mêmes
principes juridiques:

It does not matter, in my opinion, that the present À mon avis, il est sans importance que la présente
case is concerned with the interest of an Indian Band in espèce concerne le droit d’une bande indienne sur une
a reserve rather than with unrecognized aboriginal title réserve plutôt qu’un titre aborigène non reconnu sur des
in traditional tribal lands. The Indian interest in the land terres tribales traditionnelles. Le droit des Indiens sur les
is the same in both cases. . . .  [Emphasis added.] terres est le même dans les deux cas . . . [Je souligne.]

The nature of the Indian interest in reserve land 121La nature du droit des Indiens sur les terres des
is very broad, and can be found in s. 18 of the réserves est très générale, et elle peut être dégagée
Indian Act, which I reproduce in full: de l’art. 18 de la Loi sur les Indiens, que je repro-

duis au complet:

18. (1) Subject to this Act, reserves are held by Her 18. (1) Sous réserve des autres dispositions de la pré-
Majesty for the use and benefit of the respective bands sente loi, Sa Majesté détient des réserves à l’usage et au
for which they were set apart, and subject to this Act profit des bandes respectives pour lesquelles elles furent
and to the terms of any treaty or surrender, the Governor mises de côté; sous réserve des autres dispositions de la
in Council may determine whether any purpose for présente loi et des stipulations de tout traité ou cession,
which lands in a reserve are used or are to be used is for le gouverneur en conseil peut décider si tout objet, pour
the use and benefit of the band. lequel des terres dans une réserve sont ou doivent être

utilisées, se trouve à l’usage et au profit de la bande.

(2) The Minister may authorize the use of lands in a (2) Le ministre peut autoriser l’utilisation de terres
reserve for the purpose of Indian schools, the adminis- dans une réserve aux fins des écoles indiennes, de l’ad-
tration of Indian affairs, Indian burial grounds, Indian ministration d’affaires indiennes, de cimetières indiens,
health projects or, with the consent of the council of the de projets relatifs à la santé des Indiens, ou, avec le con-
band, for any other purpose for the general welfare of sentement du conseil de la bande, pour tout autre objet
the band, and may take any lands in a reserve required concernant le bien-être général de la bande, et il peut
for those purposes, but where an individual Indian, prendre toutes terres dans une réserve, nécessaires à ces
immediately prior to the taking, was entitled to the pos- fins, mais lorsque, immédiatement avant cette prise, un
session of those lands, compensation for that use shall Indien particulier avait droit à la possession de ces
be paid to the Indian, in such amount as may be agreed terres, il doit être versé à cet Indien, pour un semblable
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between the Indian and the Minister, or, failing agree- usage, une indemnité d’un montant dont peuvent conve-
ment, as may be determined in such manner as the Min- nir l’Indien et le ministre, ou, à défaut d’accord, qui
ister may direct. [Emphasis added.] peut être fixé de la manière que détermine ce dernier.

[Je souligne.]

The principal provision is s. 18(1), which states La disposition principale est le par. 18(1), qui
that reserve lands are held “for the use and benefit” indique que les terres des réserves sont détenues
of the bands which occupy them; those uses and «à l’usage et au profit» des bandes qui les occu-
benefits, on the face of the Indian Act, do not pent; à la lecture de la Loi sur les Indiens, il ne
appear to be restricted to practices, customs and semble pas que les utilisations et les avantages se
traditions integral to distinctive aboriginal cul- limitent aux coutumes, pratiques et traditions fai-
tures. The breadth of those uses is reinforced by sant partie intégrante des cultures autochtones dis-
s. 18(2), which states that reserve lands may be tinctives. Cette pluralité d’utilisations est renforcée
used “for any other purpose for the general welfare par le par. 18(2), qui prévoit que les terres des
of the band”. The general welfare of the band has réserves peuvent être utilisées «pour tout autre
not been defined in terms of aboriginal practices, objet concernant le bien-être général de la bande».
customs and traditions, nor in terms of those activ- Le bien-être général de la bande n’a pas été défini
ities which have their origin pre-contact; it is a en fonction des coutumes, pratiques et traditions
concept, by definition, which incorporates a refer- autochtones, ni en fonction des activités dont l’ori-
ence to the present-day needs of aboriginal com- gine remonte avant le contact avec les Européens;
munities. On the basis of Guerin, lands held pursu- il s’agit d’un concept qui, par définition, fait réfé-
ant to aboriginal title, like reserve lands, are also rence aux besoins actuels des collectivités autoch-
capable of being used for a broad variety of pur- tones. Sur le fondement de l’arrêt Guerin, les terres
poses. détenues en vertu d’un titre aborigène, tout comme

les terres des réserves, peuvent servir à un grand
nombre d’utilisations.

(iii) Indian Oil and Gas Act (iii) La Loi sur le pétrole et le gaz des terres
indiennes

The third source for the proposition that the con-122 La troisième source sur laquelle s’appuie
tent of aboriginal title is not restricted to practices, l’énoncé que le contenu du titre aborigène ne se
customs and traditions which are integral to dis- limite pas aux coutumes, pratiques et traditions fai-
tinctive aboriginal cultures is the Indian Oil and sant partie intégrante des cultures autochtones dis-
Gas Act. The overall purpose of the statute is to tinctives est la Loi sur le pétrole et le gaz des
provide for the exploration of oil and gas on terres indiennes. L’objet général de cette loi est de
reserve lands through their surrender to the Crown. permettre l’exploitation pétrolière et gazière sur les
The statute presumes that the aboriginal interest in terres des réserves par la cession de ces terres à la
reserve land includes mineral rights, a point which Couronne. Cette loi présume que le droit des
this Court unanimously accepted with respect to autochtones sur les terres des réserves comprend
the Indian Act in Blueberry River Indian Band v. les droits miniers, point que notre Cour a accepté à
Canada (Department of Indian Affairs and North- l’unanimité relativement à la Loi sur les Indiens,
ern Development), [1995] 4 S.C.R. 344. On the dans l’arrêt Bande indienne de la rivière Blueberry
basis of Guerin, aboriginal title also encompass c. Canada (Ministère des Affaires indiennes et du
mineral rights, and lands held pursuant to aborigi- Nord canadien), [1995] 4 R.C.S. 344. Sur le fonde-
nal title should be capable of exploitation in the ment de l’arrêt Guerin, le titre aborigène comprend
same way, which is certainly not a traditional use également les droits miniers, et les terres détenues

en vertu d’un titre aborigène devraient pouvoir être
exploitées de la même façon, ce qui n’est certaine-
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for those lands. This conclusion is reinforced by ment pas une utilisation traditionnelle de ces terres.
s. 6(2) of the Act, which provides: Cette conclusion est étayée par le par. 6(2) de la

Loi, qui dispose:

6. . . . 6. . . .

(2) Nothing in this Act shall be deemed to abrogate (2) La présente loi n’a pas pour effet d’abroger les
the rights of Indian people or preclude them from nego- droits du peuple indien ou de l’empêcher de négocier
tiating for oil and gas benefits in those areas in which l’obtention d’avantages pour le pétrole et le gaz dans les
land claims have not been settled. régions où les revendications de terres n’ont pas été

réglées.

The areas referred to in s. 6(2), at the very least, Les régions visées au par. 6(2) doivent à tout le
must encompass lands held pursuant to aboriginal moins comprendre les terres détenues en vertu
title, since those lands by definition have not been d’un titre aborigène, étant donné que, par défini-
surrendered under land claims agreements. The tion, ces terres n’ont pas été cédées dans le cadre
presumption underlying s. 6(2) is that aboriginal d’accords sur des revendications territoriales. La
title permits the development of oil and gas présomption qui sous-tend le par. 6(2) est que le
reserves. titre aborigène permet l’exploitation de réserves

pétrolières et gazières.

Although this is not determinative, the conclu- 123Même si ce fait n’est pas déterminant, la conclu-
sion that the content of aboriginal title is not sion que le contenu du titre aborigène ne se limite
restricted to those uses with their origins in the pas aux utilisations dont les origines remontent aux
practices, customs and traditions integral to dis- coutumes, pratiques et traditions faisant partie inté-
tinctive aboriginal societies has wide support in grante de sociétés autochtones distinctives jouit
the critical literature: Jocelyn Gagne, “The Content d’un vaste appui dans la doctrine: Jocelyn Gagne,
of Aboriginal Title at Common Law: A Look at «The Content of Aboriginal Title at Common Law:
the Nishga Claim” (1982-83), 47 Sask. L. Rev. 309 A Look at the Nishga Claim» (1982-83), 47 Sask.
at pp. 336-37; Kent McNeil, Common Law Aborig- L. Rev. 309, aux pp. 336 et 337; Kent McNeil,
inal Title, supra, at p. 242; Kent McNeil, “The Common Law Aboriginal Title, op. cit., à la p. 242;
Meaning of Aboriginal Title”, supra, at pp. 143- Kent McNeil, «The Meaning of Aboriginal Title»,
150; William Pentney, “The Rights of the Aborigi- op. cit., aux pp. 143 à 150; William Pentney, «The
nal Peoples of Canada in the Constitution Act, Rights of the Aboriginal Peoples of Canada in the
1982 Part II — Section 35: The Substantive Guar- Constitution Act, 1982 Part II — Section 35: The
antee” (1988), 22 U.B.C. L. Rev. 207, at p. 221; Substantive Guarantee» (1988), 22 U.B.C. L. Rev.
Report of the Royal Commission on Aboriginal 207, à la p. 221; Rapport de la Commission royale
Peoples, vol. 2 (Restructuring the Relationship), at sur les peuples autochtones, vol. 2 (Une relation à
p. 561; Brian Slattery, “The Constitutional Guaran- redéfinir), à la p. 624; Brian Slattery, «The Consti-
tee of Aboriginal and Treaty Rights” (1982-83), 8 tutional Guarantee of Aboriginal and Treaty
Queen’s L.J. 232, at pp. 268-9; Brian Slattery, Rights» (1982-83), 8 Queen’s L.J. 232, aux
Ancestral Lands, Alien Laws: Judicial Perspec- pp. 268 et 269; Brian Slattery, Ancestral Lands,
tives on Aboriginal Title (1983), at p. 34; Brian Alien Laws: Judicial Perspectives on Aboriginal
Slattery, “Understanding Aboriginal Rights”, 66 Title (1983), à la p. 34; Brian Slattery, «Understan-
Can. Bar Rev. 727, at pp. 746-48. ding Aboriginal Rights» (1987), 66 R. du B. can.

727, aux pp. 746 à 748.

In conclusion, the content of aboriginal title is 124En conclusion, le contenu du titre aborigène ne
not restricted to those uses which are elements of a se limite pas aux utilisations qui sont des éléments
practice, custom or tradition integral to the distinc- d’une coutume, pratique ou tradition faisant partie
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tive culture of the aboriginal group claiming the intégrante de la culture distinctive du groupe
right. However, nor does aboriginal title amount to autochtone qui revendique le droit en question.
a form of inalienable fee simple, as I will now Toutefois, comme je vais maintenant l’expliquer,
explain. le titre aborigène n’équivaut pas non plus à une

forme de fief simple inaliénable.

(c) Inherent Limit: Lands Held Pursuant to c) Limite intrinsèque: les terres détenues en
Aboriginal Title Cannot Be Used in a Man- vertu d’un titre aborigène ne peuvent pas
ner that Is Irreconcilable with the Nature of être utilisées d’une manière incompatible
the Attachment to the Land Which Forms avec la nature de l’attachement qu’a le
the Basis of the Group’s Claim to Aborigi- groupe autochtone concerné pour le terri-
nal Title toire et qui est à la base de sa revendication

du titre aborigène

The content of aboriginal title contains an inher-125 Le contenu du titre aborigène comporte une
ent limit that lands held pursuant to title cannot be limite intrinsèque, savoir que les terres détenues en
used in a manner that is irreconcilable with the vertu d’un titre aborigène ne peuvent pas être utili-
nature of the claimants’ attachment to those lands. sées d’une manière incompatible avec la nature de
This limit on the content of aboriginal title is a l’attachement qu’ont les revendicateurs pour ces
manifestation of the principle that underlies the terres. Cette limite au contenu du titre aborigène
various dimensions of that special interest in land est une manifestation du principe qui sous-tend les
— it is a sui generis interest that is distinct from différentes dimensions de ce droit foncier spécial,
“normal” proprietary interests, most notably fee il s’agit d’un droit sui generis qui est différent des
simple. intérêts de propriété «ordinaires», en particulier le

fief simple.

I arrive at this conclusion by reference to the126 J’arrive à cette conclusion en me référant aux
other dimensions of aboriginal title which are sui autres dimensions du titre aborigène qui ont égale-
generis as well. I first consider the source of ment un caractère sui generis. Je vais examiner
aboriginal title. As I discussed earlier, aboriginal d’abord l’origine du titre aborigène. Comme je l’ai
title arises from the prior occupation of Canada by indiqué plus haut, le titre aborigène découle du fait
aboriginal peoples. That prior occupation is rele- que le Canada a d’abord été occupé par les peuples
vant in two different ways: first, because of the autochtones. Cette occupation antérieure est perti-
physical fact of occupation, and second, because nente à deux égards: premièrement en raison du
aboriginal title originates in part from pre-existing fait physique de l’occupation, et deuxièmement
systems of aboriginal law. However, the law of pour le motif que le titre aborigène tire en partie
aboriginal title does not only seek to determine the son origine des régimes juridiques autochtones
historic rights of aboriginal peoples to land; it also préexistants. Toutefois, le droit relatif au titre abo-
seeks to afford legal protection to prior occupation rigène ne cherche pas seulement à définir les droits
in the present-day. Implicit in the protection of his- historiques des peuples autochtones sur le terri-
toric patterns of occupation is a recognition of the toire; il vise aussi à accorder, de nos jours, une
importance of the continuity of the relationship of protection juridique à cette occupation antérieure.
an aboriginal community to its land over time. La reconnaissance de l’importance de la continuité

du rapport qu’une collectivité autochtone entretient
avec ses terres au fil des ans ressort implicitement
de la protection des modalités historiques de l’oc-
cupation.
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I develop this point below with respect to the 127Je vais expliciter ce point plus loin, dans l’exa-
test for aboriginal title. The relevance of the con- men du critère applicable pour faire la preuve du
tinuity of the relationship of an aboriginal commu- titre aborigène. En l’espèce, la pertinence de la
nity with its land here is that it applies not only to continuité du rapport qu’entretient une collectivité
the past, but to the future as well. That relationship autochtone avec ses terres réside dans le fait que ce
should not be prevented from continuing into the rapport s’applique non seulement au passé mais
future. As a result, uses of the lands that would aussi à l’avenir. Rien ne devrait empêcher ce rap-
threaten that future relationship are, by their very port de continuer dans le futur. Il s’ensuit que les
nature, excluded from the content of aboriginal utilisations des terres qui menaceraient ce rapport
title. futur sont, de par leur nature même, exclues du

contenu du titre aborigène.

Accordingly, in my view, lands subject to 128Par conséquent, les terres visées par un titre abo-
aboriginal title cannot be put to such uses as may rigène ne peuvent pas, selon moi, être utilisées à
be irreconcilable with the nature of the occupation des fins incompatibles avec la nature de l’occupa-
of that land and the relationship that the particular tion de ces terres et avec le rapport que le groupe
group has had with the land which together have concerné entretient avec celles-ci, facteurs qui,
given rise to aboriginal title in the first place. As ensemble, ont donné naissance au titre aborigène
discussed below, one of the critical elements in the en premier lieu. Comme nous le verrons plus loin,
determination of whether a particular aboriginal l’un des éléments fondamentaux qui permettent de
group has aboriginal title to certain lands is the déterminer si un groupe autochtone donné possède
matter of the occupancy of those lands. Occupancy un titre aborigène sur certaines terres est la ques-
is determined by reference to the activities that tion de l’occupation de celles-ci. L’occupation est
have taken place on the land and the uses to which définie en fonction des activités qui ont été exer-
the land has been put by the particular group. If cées sur les terres et des utilisations qui ont été
lands are so occupied, there will exist a special faites de celles-ci par le groupe en question. Si des
bond between the group and the land in question terres font l’objet d’une telle occupation, il existera
such that the land will be part of the definition of entre ce groupe et les terres visées un lien spécial
the group’s distinctive culture. It seems to me that tel que les terres feront partie intégrante de la défi-
these elements of aboriginal title create an inherent nition de la culture distinctive du groupe. Il me
limitation on the uses to which the land, over semble que ces éléments du titre aborigène créent
which such title exists, may be put. For example, if une limite intrinsèque aux utilisations qui peuvent
occupation is established with reference to the use être faites des terres visées par un tel titre. Par
of the land as a hunting ground, then the group that exemple, si on fait la preuve de l’occupation par
successfully claims aboriginal title to that land référence à l’utilisation des terres comme territoire
may not use it in such a fashion as to destroy its de chasse, alors le groupe qui a revendiqué avec
value for such a use (e.g., by strip mining it). Simi- succès le titre aborigène sur ces terres ne peut pas
larly, if a group claims a special bond with the land les utiliser d’une manière qui anéantisse leur
because of its ceremonial or cultural significance, valeur pour cette utilisation (p. ex. en les exploitant
it may not use the land in such a way as to destroy en tant que mine à ciel ouvert). De même, si un
that relationship (e.g., by developing it in such a groupe affirme l’existence d’un lien spécial avec
way that the bond is destroyed, perhaps by turning les terres visées en raison de leur importance cultu-
it into a parking lot). relle ou rituelle, il ne peut pas les utiliser d’une

manière qui anéantisse ce rapport (p. ex. en les
exploitant d’une façon qui entraı̂ne la destruction
du lien, peut-être en les transformant en terrain de
stationnement).
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It is for this reason also that lands held by virtue129 C’est également pour cette raison que les terres
of aboriginal title may not be alienated. Alienation détenues en vertu d’un titre aborigène sont inalié-
would bring to an end the entitlement of the nables. L’aliénation des terres en question étein-
aboriginal people to occupy the land and would drait le droit des autochtones de les occuper et
terminate their relationship with it. I have sug- mettrait fin au rapport qu’ils entretiennent avec
gested above that the inalienability of aboriginal celles-ci. J’ai indiqué précédemment que l’inalié-
lands is, at least in part, a function of the common nabilité des terres indiennes découle, du moins en
law principle that settlers in colonies must derive partie, du principe de common law selon lequel les
their title from Crown grant and, therefore, cannot personnes qui s’établissent dans une colonie doi-
acquire title through purchase from aboriginal vent obtenir leur titre par voie de concession de la
inhabitants. It is also, again only in part, a function Couronne et que, par conséquent, elles ne peuvent
of a general policy “to ensure that Indians are not pas l’acquérir en l’achetant à des autochtones.
dispossessed of their entitlements”: see Mitchell v. L’inaliénabilité découle également, une fois de
Peguis Indian Band, [1990] 2 S.C.R. 85, at p. 133. plus en partie seulement, de la politique générale
What the inalienability of lands held pursuant to qui consiste à «veiller à ce que ceux-ci [les
aboriginal title suggests is that those lands are Indiens] ne soient pas dépouillés de leurs droits»:
more than just a fungible commodity. The relation- voir Mitchell c. Bande indienne Peguis, [1990] 2
ship between an aboriginal community and the R.C.S. 85, à la p. 133. L’inaliénabilité des terres
lands over which it has aboriginal title has an détenues en vertu d’un titre aborigène indique que
important non-economic component. The land has ces terres sont quelque chose de plus qu’un simple
an inherent and unique value in itself, which is bien fongible. Le rapport qu’entretient une collec-
enjoyed by the community with aboriginal title to tivité autochtone avec les terres sur lesquelles elle
it. The community cannot put the land to uses possède un titre aborigène comporte un aspect
which would destroy that value. important de nature non économique. Les terres en

elles-mêmes ont une valeur intrinsèque et unique
dont jouit la collectivité qui possède le titre abori-
gène sur celles-ci. La collectivité ne peut pas faire
de ces terres des utilisations qui détruiraient cette
valeur.

I am cognizant that the sui generis nature of130 Je suis conscient du fait que le caractère sui
aboriginal title precludes the application of “tradi- generis du titre aborigène ne permet pas d’appli-
tional real property rules” to elucidate the content quer les «règles traditionnelles du droit des biens»
of that title (St. Mary’s Indian Band v. Cranbrook pour expliquer le contenu de ce titre (Bande
(City), [1997] 2 S.C.R. 657, at para. 14). Neverthe- indienne de St. Mary’s c. Cranbrook (Ville), [1997]
less, a useful analogy can be drawn between the 2 R.C.S. 657, au par. 14). Malgré tout, il est possi-
limit on aboriginal title and the concept of equita- ble de faire une analogie utile entre la limite appli-
ble waste at common law. Under that doctrine, per- cable au titre aborigène et le concept de dégrada-
sons who hold a life estate in real property cannot tion en equity que l’on retrouve en common law.
commit “wanton or extravagant acts of destruc- Selon ce concept, les personnes qui sont titulaires
tion” (E. H. Burn, Cheshire and Burn’s Modern d’un domaine viager ne peuvent pas y commettre
Law of Real Property (14th ed. 1988), at p. 264) or d’[TRADUCTION] «actes de destruction injustifiés
“ruin the property” (Robert E. Megarry and H. W. ou excessifs» (E. H. Burn, Cheshire and Burn’s
R. Wade, The Law of Real Property (4th ed. 1975), Modern Law of Real Property (14e éd. 1988), à la
at p. 105). This description of the limits p. 264), ni [TRADUCTION] «ruiner le bien-fonds»

(Robert E. Megarry et H. W. R. Wade, The Law of
Real Property (4e éd. 1975), à la p. 105). Cette des-
cription des limites imposées par le concept de

19
97

 C
an

LI
I 

30
2 

(S
C

C
)



[1997] 3 R.C.S. 1091DELGAMUUKW c. C.-B. Le Juge en chef

imposed by the doctrine of equitable waste capture dégradation en equity illustre bien le genre de
the kind of limit I have in mind here. limites auxquelles je pense en l’espèce.

Finally, what I have just said regarding the 131Enfin, les remarques que je viens de faire au
importance of the continuity of the relationship sujet de l’importance de la continuité du rapport
between an aboriginal community and its land, and qu’entretient une collectivité autochtone avec ses
the non-economic or inherent value of that land, terres, et la valeur non économique ou intrinsèque
should not be taken to detract from the possibility de celles-ci ne devraient pas être considérées
of surrender to the Crown in exchange for valuable comme faisant obstacle à la possibilité d’une ces-
consideration. On the contrary, the idea of surren- sion à la Couronne moyennant contrepartie de
der reinforces the conclusion that aboriginal title is valeur. Au contraire, l’idée de cession renforce la
limited in the way I have described. If aboriginal conclusion que le titre aborigène est limité de la
peoples wish to use their lands in a way that manière que j’ai décrite. Si les autochtones dési-
aboriginal title does not permit, then they must rent utiliser leurs terres d’une manière que ne per-
surrender those lands and convert them into non- met pas le titre aborigène, ils doivent alors les
title lands to do so. céder et les convertir en terres non visées par un

titre aborigène.

The foregoing amounts to a general limitation 132Ce qui précède équivaut à une limitation géné-
on the use of lands held by virtue of aboriginal rale de l’utilisation des terres détenues en vertu
title. It arises from the particular physical and cul- d’un titre aborigène. Cette limite découle du rap-
tural relationship that a group may have with the port physique et culturel particulier qu’un groupe
land and is defined by the source of aboriginal title peut entretenir avec les terres, et elle est définie
over it. This is not, I must emphasize, a limitation par la source du titre aborigène sur ces terres. Il ne
that restricts the use of the land to those activities s’agit pas, je dois le souligner, d’une limite qui res-
that have traditionally been carried out on it. That treint l’utilisation des terres aux activités qui y ont
would amount to a legal straitjacket on aboriginal traditionnellement été exercées. Cela reviendrait,
peoples who have a legitimate legal claim to the sur le plan juridique, à placer dans un carcan juri-
land. The approach I have outlined above allows dique les autochtones qui ont un droit légitime sur
for a full range of uses of the land, subject only to les terres. L’approche que je viens d’exposer per-
an overarching limit, defined by the special nature met un éventail complet d’utilisations des terres,
of the aboriginal title in that land. sous réserve seulement d’une limite dominante,

définie par la nature spéciale du titre aborigène sur
les terres en question.

(d) Aboriginal Title under s. 35(1) of the Con- d) Le titre aborigène visé au par. 35(1) de la
stitution Act, 1982 Loi constitutionnelle de 1982

Aboriginal title at common law is protected in 133Le titre aborigène en common law est protégé,
its full form by s. 35(1). This conclusion flows dans sa forme complète, par le par. 35(1). Cette
from the express language of s. 35(1) itself, which conclusion découle des termes exprès du par. 35(1)
states in full: “[t]he existing aboriginal and treaty lui-même, dont le texte complet est ainsi rédigé:
rights of the aboriginal peoples of Canada are «[l]es droits existants — ancestraux ou issus de
hereby recognized and affirmed” (emphasis traités — des peuples autochtones du Canada sont
added). On a plain reading of the provision, reconnus et confirmés» (je souligne). Il ressort de
s. 35(1) did not create aboriginal rights; rather, it la simple lecture du par. 35(1) que cette disposition
accorded constitutional status to those rights which n’a pas créé de droits ancestraux, mais qu’elle a
were “existing” in 1982. The provision, at the very plutôt constitutionnalisé ceux qui étaient «exis-
least, constitutionalized those rights which aborigi- tants» en 1982. Cette disposition a, à tout le moins,
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nal peoples possessed at common law, since those constitutionnalisé les droits que les peuples autoch-
rights existed at the time s. 35(1) came into force. tones possédaient en common law, étant donné que
Since aboriginal title was a common law right ces droits existaient au moment de l’entrée en
whose existence was recognized well before 1982 vigueur du par. 35(1). Comme le titre aborigène
(e.g., Calder, supra), s. 35(1) has constitutional- était un droit issu de la common law et dont l’exis-
ized it in its full form. tence a été reconnue bien avant 1982 (p. ex. dans

Calder, précité), le par. 35(1) l’a constitutionnalisé
dans sa forme complète.

I expressed this understanding of the relation-134 J’ai exprimé cette conception du rapport qui
ship between common law aboriginal rights, existe entre les droits ancestraux reconnus en com-
including aboriginal title, and the aboriginal rights mon law, y compris le titre aborigène, et les droits
protected by s. 35(1) in Van der Peet. While ancestraux protégés par le par. 35(1) dans l’arrêt
explaining the purposes behind s. 35(1), I stated Van der Peet. Pour expliquer l’objet du par. 35(1),
that “it must be remembered that s. 35(1) did not j’ai dit qu’«il ne faut pas oublier que le par. 35(1)
create the legal doctrine of aboriginal rights; n’a pas créé la doctrine juridique des droits ances-
aboriginal rights existed and were recognized traux. En effet, ces droits existaient déjà et ils
under the common law” (at para. 28). Through the étaient reconnus en common law» (au par. 28). Par
enactment of s. 35(1), “a pre-existing legal doc- suite de l’édiction du par. 35(1), «une doctrine juri-
trine was elevated to constitutional status” (at para. dique préexistante s’est vue conférer un statut
29), or in other words, s. 35(1) had achieved “the constitutionnel» (au par. 29); en d’autres termes, le
constitutionalization of those rights” (at para. 29). par. 35(1) a réalisé «la constitutionnalisation de

[ces droits]» (au par. 29).

Finally, this view of the effect of s. 35(1) on135 En dernier lieu, de nombreux commentateurs
common law aboriginal title is supported by souscrivent à cette façon de voir l’effet du
numerous commentators: Patrick Macklem, “First par. 35(1) sur le titre aborigène reconnu en com-
Nations Self-Government and the Borders of the mon law: Patrick Macklem, «First Nations Self-
Canadian Legal Imagination” (1991), 36 McGill Government and the Borders of the Canadian
L.J. 382, at pp. 447-48; Kent McNeil, “The Consti- Legal Imagination» (1991), 36 R.D. McGill 382,
tutional Rights of the Aboriginal Peoples of aux pp. 447 et 448; Kent McNeil, «The Constitu-
Canada” (1982), 4 Sup. Ct. L. Rev. 255, at pp. 256- tional Rights of the Aboriginal Peoples of Canada»
57; James O’Reilly, “La Loi constitutionnelle de (1982), 4 Sup. Ct. L. Rev. 255, aux pp. 256 et 257;
1982, droit des autochtones” (1984), 25 C. de D. James O’Reilly, «La Loi constitutionnelle de 1982,
125, at p. 137; William Pentney, “The Rights of droit des autochtones» (1984), 25 C. de D. 125, à
the Aboriginal Peoples of Canada in the Constitu- la p. 137; William Pentney, «The Rights of the
tion Act, 1982 Part II — Section 35: The Substan- Aboriginal Peoples of Canada in the Constitution
tive Guarantee”, supra, at pp. 220-21; Douglas Act, 1982 Part II — Section 35: The Substantive
Sanders, “The Rights of the Aboriginal Peoples of Guarantee», loc. cit., aux pp. 220 et 221; Douglas
Canada” (1983), 61 Can. Bar Rev. 314, at p. 329; Sanders, «The Rights of the Aboriginal Peoples of
Douglas Sanders, “Pre-Existing Rights: The Canada» (1983), 61 R. du B. can. 314, à la p. 329;
Aboriginal Peoples of Canada”, in Gérald-A. Douglas Sanders, «Les droits préexistants: les
Beaudoin and Ed Ratushny, eds., The Canadian peuples autochtones du Canada», dans Gérald-A.
Charter of Rights and Freedoms (2nd ed. 1989), Beaudoin et Ed Ratushny, dir., Charte canadienne
707, at pp. 731-32; Brian Slattery, “The Constitu- des droits et libertés (2e éd. 1989), 779, aux
tional Guarantee of Aboriginal and Treaty Rights”, pp. 809 à 811; Brian Slattery, «The Constitutional
supra, at p. 254; Brian Slattery, Ancestral Lands, Guarantee of Aboriginal and Treaty Rights», loc.
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Alien Laws: Judicial Perspectives on Aboriginal cit., à la p. 254; Brian Slattery, Ancestral Lands,
Title, supra, at p. 45. Alien Laws: Judicial Perspectives on Aboriginal

Title, op. cit., à la p. 45.

I hasten to add that the constitutionalization of 136Je m’empresse d’ajouter que la constitutionnali-
common law aboriginal rights by s. 35(1) does not sation par le par. 35(1) des droits ancestraux recon-
mean that those rights exhaust the content of nus en common law ne signifie pas que ces droits
s. 35(1). As I said in Côté, supra, at para. 52: épuisent le contenu de cette disposition. Comme je

l’ai dit dans Côté, précité, au par. 52:

Section 35(1) would fail to achieve its noble purpose of Le noble objet visé par le par. 35(1), savoir la préserva-
preserving the integral and defining features of distinc- tion des caractéristiques déterminantes qui font partie
tive aboriginal societies if it only protected those defin- intégrante des sociétés autochtones distinctives, ne sau-
ing features which were fortunate enough to have rait être réalisé s’il ne protégeait que les caractéristiques
received the legal recognition and approval of European déterminantes dont le sort a bien voulu qu’elles soient
colonizers. reconnues légalement par les colonisateurs européens.

I relied on this proposition in Côté to defeat the Dans Côté, je me suis fondé sur cette affirmation
argument that the possible absence of aboriginal pour réfuter l’argument selon lequel l’absence pos-
rights under French colonial law was a bar to the sible de droits ancestraux dans le droit colonial
existence of aboriginal rights under s. 35(1) within français faisait obstacle à l’existence de droits
the historic boundaries of New France. But it also ancestraux au sens du par. 35(1) à l’intérieur des
follows that the existence of a particular aboriginal frontières historiques de la Nouvelle-France. Tou-
right at common law is not a sine qua non for the tefois, il s’ensuit également que l’existence d’un
proof of an aboriginal right that is recognized and droit ancestral particulier reconnu en common law
affirmed by s. 35(1). Indeed, none of the decisions n’est pas un préalable essentiel pour prouver
of this Court handed down under s. 35(1) in which l’existence d’un droit ancestral reconnu et con-
the existence of an aboriginal right has been firmé par le par. 35(1). De fait, aucune des déci-
demonstrated has relied on the existence of that sions qui ont été rendues par notre Cour relative-
right at common law. The existence of an aborigi- ment au par. 35(1) et dans lesquelles l’existence
nal right at common law is therefore sufficient, but d’un droit ancestral a été démontrée n’a invoqué
not necessary, for the recognition and affirmation l’existence de ce droit en common law. L’exis-
of that right by s. 35(1). tence d’un droit ancestral reconnu en common law

est donc suffisante, mais pas nécessaire, pour la
reconnaissance et la confirmation de ce droit par le
par. 35(1).

The acknowledgement that s. 35(1) has 137La reconnaissance du fait que le par. 35(1) a
accorded constitutional status to common law constitutionnalisé le titre aborigène reconnu en
aboriginal title raises a further question — the rela- common law soulève une autre question, celle du
tionship of aboriginal title to the “aboriginal rapport qui existe entre le titre aborigène et les
rights” protected by s. 35(1). I addressed that ques- «droits ancestraux» protégés par le par. 35(1). J’ai
tion in Adams, supra, where the Court had been examiné cette question dans l’arrêt Adams, précité,
presented with two radically different conceptions où deux conceptions diamétralement opposées de
of this relationship. The first conceived of aborigi- ce rapport avaient été soumises à notre Cour. La
nal rights as being “inherently based in aboriginal première présentait les droits ancestraux comme
title to the land” (at para. 25), or as fragments of a des droits qui «se rattachent intrinsèquement au
broader claim to aboriginal title. By implication, titre aborigène sur le territoire visé» (au par. 25),
aboriginal rights must rest either in a claim to title ou comme des fragments d’une revendication plus
or the unextinguished remnants of title. Taken to large visant le titre aborigène. Par implication, les
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its logical extreme, this suggests that aboriginal droits ancestraux doivent reposer soit sur la reven-
title is merely the sum of a set of individual dication d’un titre, soit sur les restes non éteints
aboriginal rights, and that it therefore has no inde- d’un titre. Poussé à son extrême, ce raisonnement
pendent content. However, I rejected this position suggère que le titre aborigène est simplement la
for another — that aboriginal title is “simply one somme d’un ensemble de droits ancestraux indivi-
manifestation of a broader-based conception of duels, et qu’il n’a donc aucun contenu indépen-
aboriginal rights” (at para. 25). Thus, although dant. J’ai toutefois rejeté cette conception et retenu
aboriginal title is a species of aboriginal right rec- l’autre, savoir que le titre aborigène n’est «que la
ognized and affirmed by s. 35(1), it is distinct from manifestation d’une conception plus large des
other aboriginal rights because it arises where the droits ancestraux» (au par. 25). Par conséquent,
connection of a group with a piece of land “was of bien que le titre aborigène soit un type de droit
a central significance to their distinctive culture” ancestral reconnu et confirmé par le par. 35(1), il
(at para. 26). est distinct des autres droits ancestraux parce qu’il

naı̂t lorsque le rapport entre un territoire et un
groupe «avait, pour sa culture distinctive, une
importance fondamentale» (au par. 26).

The picture which emerges from Adams is that138 Il ressort de l’arrêt Adams que les droits ances-
the aboriginal rights which are recognized and traux qui sont reconnus et confirmés par le
affirmed by s. 35(1) fall along a spectrum with par. 35(1) s’étalent le long d’un spectre, en fonc-
respect to their degree of connection with the land. tion de leur degré de rattachement avec le territoire
At the one end, there are those aboriginal rights visé. À une extrémité du spectre, il y a les droits
which are practices, customs and traditions that are ancestraux qui sont des coutumes, pratiques et tra-
integral to the distinctive aboriginal culture of the ditions faisant partie intégrante de la culture
group claiming the right. However, the “occupa- autochtone distinctive du groupe qui revendique le
tion and use of the land” where the activity is tak- droit en question. Toutefois, le fait que le territoire
ing place is not “sufficient to support a claim of sur lequel l’activité est pratiquée a été «occupé et
title to the land” (at para. 26 (emphasis in origi- utilisé» ne suffit pas «pour étayer la revendication
nal)). Nevertheless, those activities receive consti- du titre sur celui-ci» (au par. 26 (souligné dans
tutional protection. In the middle, there are activi- l’original)). Néanmoins, ces activités bénéficient
ties which, out of necessity, take place on land and de la protection de la Constitution. Au milieu du
indeed, might be intimately related to a particular spectre, on trouve les activités qui, par nécessité,
piece of land. Although an aboriginal group may sont pratiquées sur le territoire et, de fait, pour-
not be able to demonstrate title to the land, it may raient même être étroitement rattachées à une par-
nevertheless have a site-specific right to engage in celle de terrain particulière. Bien qu’un groupe
a particular activity. I put the point this way in autochtone puisse être incapable de démontrer
Adams, at para. 30: l’existence d’un titre sur le territoire, il peut quand

même avoir le droit — spécifique à un site — de
s’adonner à une activité particulière. J’ai présenté
la chose de la façon suivante dans l’arrêt Adams
(au par. 30):

Even where an aboriginal right exists on a tract of land En effet, même si un droit ancestral s’attache à une par-
to which the aboriginal people in question do not have celle de terrain dont le titre n’appartient pas au peuple
title, that right may well be site specific, with the result autochtone concerné, ce droit peut fort bien être spéci-
that it can be exercised only upon that specific tract of fique à un site et, en conséquence, ne pouvoir être
land. For example, if an aboriginal people demonstrates exercé que sur cette parcelle de terrain spécifique. Par
that hunting on a specific tract of land was an integral exemple, si un peuple autochtone établit que la chasse
part of their distinctive culture then, even if the right sur une parcelle de terrain spécifique faisait partie inté-
exists apart from title to that tract of land, the aboriginal grante de sa culture distinctive à l’époque, le droit de
right to hunt is nonetheless defined as, and limited to, chasse ancestral — même s’il existe indépendamment
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the right to hunt on the specific tract of land. [Emphasis du titre sur cette parcelle de terrain — est néanmoins
added.] défini comme étant le droit de chasser sur cette parcelle

spécifique, et il se limite à cela. [Je souligne.]

At the other end of the spectrum, there is aborigi- À l’autre extrémité du spectre, il y a le titre abori-
nal title itself. As Adams makes clear, aboriginal gène proprement dit. Ainsi qu’il ressort clairement
title confers more than the right to engage in site- de l’arrêt Adams, le titre aborigène confère quelque
specific activities which are aspects of the prac- chose de plus que le droit d’exercer des activités
tices, customs and traditions of distinctive aborigi- spécifiques à un site qui sont des aspects de cou-
nal cultures. Site-specific rights can be made out tumes, pratiques et traditions de cultures autoch-
even if title cannot. What aboriginal title confers is tones distinctives. L’existence de droits spécifiques
the right to the land itself. à un site peut être établie même si l’existence d’un

titre ne peut pas l’être. Ce que le titre aborigène
confère c’est le droit au territoire lui-même.

Because aboriginal rights can vary with respect 139Étant donné que les droits ancestraux peuvent
to their degree of connection with the land, some varier en fonction de leur degré de rattachement au
aboriginal groups may be unable to make out a territoire, il est possible que certains groupes
claim to title, but will nevertheless possess aborigi- autochtones soient incapables d’établir le bien-
nal rights that are recognized and affirmed by fondé de leur revendication d’un titre, mais qu’ils
s. 35(1), including site-specific rights to engage in possèdent néanmoins des droits ancestraux recon-
particular activities. As I explained in Adams, this nus et confirmés par le par. 35(1), notamment des
may occur in the case of nomadic peoples who droits — spécifiques à un site — d’exercer des
varied “the location of their settlements with the activités particulières. Comme je l’ai expliqué dans
season and changing circumstances” (at para. 27). Adams, cela peut se produire dans le cas de
The fact that aboriginal peoples were non-seden- peuples nomades qui changeaient «l’emplacement
tary, however (at para. 27) de leurs établissements [. . .] en fonction des sai-

sons et des circonstances» (au par. 27). Toutefois,
le fait que des peuples autochtones n’étaient pas
sédentaires (au par. 27)

does not alter the fact that nomadic peoples survived ne change rien au fait que les peuples nomades ont sur-
through reliance on the land prior to contact with vécu en exploitant le territoire avant le contact avec les
Europeans and, further, that many of the practices, cus- Européens, et que bon nombre des coutumes, pratiques
toms and traditions of nomadic peoples that took place et traditions observées par ces peuples nomades sur le
on the land were integral to their distinctive cultures. territoire en question faisaient partie intégrante de leur

culture distinctive.

(e) Proof of Aboriginal Title e) La preuve de l’existence d’un titre aborigène

(i) Introduction (i) Introduction

In addition to differing in the degree of connec- 140En plus de différer des autres droits ancestraux
tion with the land, aboriginal title differs from quant au degré de rattachement avec le territoire, le
other aboriginal rights in another way. To date, the titre aborigène se distingue de ceux-ci d’une autre
Court has defined aboriginal rights in terms of façon. Jusqu’à maintenant, la Cour a défini les
activities. As I said in Van der Peet (at para. 46): droits ancestraux par rapport à des activités.

Comme je l’ai dit dans Van der Peet (au par. 46):

[I]n order to be an aboriginal right an activity must be [P]our constituer un droit ancestral, une activité doit être
an element of a practice, custom or tradition integral to un élément d’une coutume, pratique ou tradition faisant
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the distinctive culture of the aboriginal group claiming partie intégrante de la culture distinctive du groupe
the right. [Emphasis added.] autochtone qui revendique le droit en question. [Je sou-

ligne.]

Aboriginal title, however, is a right to the land Or le titre aborigène est le droit au territoire lui-
itself. Subject to the limits I have laid down above, même. Sous réserve des limites que j’ai exposées
that land may be used for a variety of activities, précédemment, ce territoire peut être utilisé pour
none of which need be individually protected as diverses activités, dont aucune ne doit nécessaire-
aboriginal rights under s. 35(1). Those activities ment être protégée individuellement en tant que
are parasitic on the underlying title. droit ancestral prévu au par. 35(1). Ces activités

sont des parasites du titre sous-jacent.

This difference between aboriginal rights to141 Cette différence entre les droits ancestraux auto-
engage in particular activities and aboriginal title risant l’exercice d’activités particulières et le titre
requires that the test I laid down in Van der Peet be aborigène exige l’adaptation, en conséquence, du
adapted accordingly. I anticipated this possibility critère que j’ai exposé dans Van der Peet. J’ai
in Van der Peet itself, where I stated that (at para. prévu cette possibilité dans cet arrêt, où j’ai
74): déclaré (au par. 74):

Aboriginal rights arise from the prior occupation of Les droits ancestraux découlent non seulement de l’oc-
land, but they also arise from the prior social organiza- cupation antérieure du territoire, mais aussi de l’organi-
tion and distinctive cultures of aboriginal peoples on sation sociale antérieure et des cultures distinctives des
that land. In considering whether a claim to an aborigi- peuples autochtones habitant ce territoire. Pour détermi-
nal right has been made out, courts must look at both the ner si le bien-fondé de la revendication d’un droit ances-
relationship of an aboriginal claimant to the land and at tral a été établi, les tribunaux doivent considérer et les
the practices, customs and traditions arising from the rapports qu’entretient le demandeur autochtone avec le
claimant’s distinctive culture and society. Courts must territoire et les coutumes, pratiques et traditions de la
not focus so entirely on the relationship of aboriginal société à laquelle il appartient et de la culture distinctive
peoples with the land that they lose sight of the other de cette société. Ils ne doivent pas se concentrer sur les
factors relevant to the identification and definition of rapports qu’entretiennent les peuples autochtones avec
aboriginal rights. [Emphasis added; “and” emphasized le territoire au point de négliger les autres facteurs perti-
in original.] nents pour l’identification et la définition des droits

ancestraux. [Je souligne; «et» souligné dans l’original.]

Since the purpose of s. 35(1) is to reconcile the Comme l’objet du par. 35(1) est de concilier la
prior presence of aboriginal peoples in North présence antérieure des peuples autochtones en
America with the assertion of Crown sovereignty, Amérique du Nord avec l’affirmation de la souve-
it is clear from this statement that s. 35(1) must raineté de la Couronne, il ressort clairement de cet
recognize and affirm both aspects of that prior énoncé que le par. 35(1) doit reconnaı̂tre et confir-
presence — first, the occupation of land, and sec- mer les deux aspects de cette préexistence, savoir
ond, the prior social organization and distinctive l’occupation du territoire, d’une part, et l’organisa-
cultures of aboriginal peoples on that land. To date tion sociale antérieure et les cultures distinctives
the jurisprudence under s. 35(1) has given more des peuples autochtones habitant ce territoire,
emphasis to the second aspect. To a great extent, d’autre part. Jusqu’à ce jour, la jurisprudence rela-
this has been a function of the types of cases which tive au par. 35(1) a surtout insisté sur le deuxième
have come before this Court under s. 35(1) — aspect. Cette situation est dans une large mesure
prosecutions for regulatory offences that, by their attribuable aux genres d’affaires qui ont été soumi-
very nature, proscribe discrete types of activity. ses à notre Cour dans le contexte du par. 35(1),

savoir des poursuites intentées relativement à des
infractions réglementaires qui, de par leur nature
même, interdisent divers types d’activités.
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The adaptation of the test laid down in Van der 142L’adaptation du critère établi dans l’arrêt Van
Peet to suit claims to title must be understood as der Peet en vue de son application aux revendica-
the recognition of the first aspect of that prior pres- tions de titre doit également être considérée
ence. However, as will now become apparent, the comme la reconnaissance du premier aspect de
tests for the identification of aboriginal rights to cette présence antérieure. Toutefois, comme il
engage in particular activities and for the identifi- deviendra maintenant évident, le critère applicable
cation of aboriginal title share broad similarities. pour déterminer l’existence de droits ancestraux
The major distinctions are first, under the test for autorisant l’exercice d’activités particulières et le
aboriginal title, the requirement that the land be critère applicable pour déterminer l’existence d’un
integral to the distinctive culture of the claimants titre aborigène comportent de grandes similitudes.
is subsumed by the requirement of occupancy, and Par ailleurs, voici quelles sont les principales dis-
second, whereas the time for the identification of tinctions: premièrement, dans le cadre du critère
aboriginal rights is the time of first contact, the relatif au titre aborigène, l’exigence que le terri-
time for the identification of aboriginal title is the toire fasse partie intégrante de la culture distincte
time at which the Crown asserted sovereignty over des demandeurs est subsumée sous l’exigence
the land. d’occupation; deuxièmement, alors que c’est le

moment du premier contact avec les Européens qui
est le moment pertinent pour la détermination des
droits ancestraux, dans le cas du titre aborigène,
c’est le moment de l’affirmation par la Couronne
de sa souveraineté sur le territoire.

(ii) The Test for the Proof of Aboriginal Title (ii) Le critère applicable pour prouver l’exis-
tence d’un titre aborigène

In order to make out a claim for aboriginal title, 143Pour établir le bien-fondé de la revendication
the aboriginal group asserting title must satisfy the d’un titre aborigène, le groupe autochtone qui
following criteria: (i) the land must have been revendique ce titre doit satisfaire aux exigences
occupied prior to sovereignty, (ii) if present occu- suivantes: (i) il doit avoir occupé le territoire avant
pation is relied on as proof of occupation pre- l’affirmation de la souveraineté; (ii) si l’occupation
sovereignty, there must be a continuity between actuelle est invoquée comme preuve de l’occupa-
present and pre-sovereignty occupation, and (iii) at tion avant l’affirmation de la souveraineté, il doit
sovereignty, that occupation must have been exclu- exister une continuité entre l’occupation actuelle et
sive. l’occupation antérieure à l’affirmation de la souve-

raineté; (iii) au moment de l’affirmation de la sou-
veraineté, cette occupation doit avoir été exclusive.

The land must have been occupied prior to sov- Le territoire doit avoir été occupé avant l’affir-
ereignty mation de la souveraineté

In order to establish a claim to aboriginal title, 144Pour établir le bien-fondé de la revendication
the aboriginal group asserting the claim must d’un titre aborigène, le groupe autochtone qui
establish that it occupied the lands in question at revendique le titre doit démontrer qu’il occupait
the time at which the Crown asserted sovereignty les terres en question au moment où la Couronne a
over the land subject to the title. The relevant time affirmé sa souveraineté sur ces terres. La période
period for the establishment of title is, therefore, pertinente pour établir l’existence du titre est donc
different than for the establishment of aboriginal différente de celle qui s’applique pour établir
rights to engage in specific activities. In Van der l’existence de droits ancestraux autorisant l’exer-
Peet, I held, at para. 60 that “[t]he time period that cice d’activités précises. Dans Van der Peet, j’ai
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a court should consider in identifying whether the statué, au par. 60, que «[l]a période que doit pren-
right claimed meets the standard of being integral dre en considération le tribunal pour décider si le
to the aboriginal community claiming the right is droit revendiqué satisfait au critère de la partie
the period prior to contact . . . .” This arises from intégrante de la culture distinctive de la collectivité
the fact that in defining the central and distinctive autochtone qui revendique le droit en cause est la
attributes of pre-existing aboriginal societies it is période qui a précédé le contact . . .» Cela découle
necessary to look to a time prior to the arrival of du fait que pour définir les attributs fondamentaux
Europeans. Practices, customs or traditions that et distinctifs des sociétés autochtones préexis-
arose solely as a response to European influences tantes, il faut se reporter à une époque antérieure à
do not meet the standard for recognition as aborig- l’arrivée des Européens. Les pratiques, coutumes
inal rights. et traditions qui ont pris naissance uniquement

sous l’effet des influences européennes ne satisfont
pas à la norme établie pour la reconnaissance des
droits ancestraux.

On the other hand, in the context of aboriginal145 Par contre, lorsqu’il est question de titre abori-
title, sovereignty is the appropriate time period to gène, la période de l’affirmation de la souveraineté
consider for several reasons. First, from a theoreti- est celle qui doit être prise en considération, et ce
cal standpoint, aboriginal title arises out of prior pour plusieurs raisons. Premièrement, d’un point
occupation of the land by aboriginal peoples and de vue théorique, le titre aborigène découle de
out of the relationship between the common law l’occupation antérieure du territoire par les peuples
and pre-existing systems of aboriginal law. autochtones et du rapport entre la common law et
Aboriginal title is a burden on the Crown’s under- les régimes juridiques autochtones préexistants. Le
lying title. However, the Crown did not gain this titre aborigène grève le titre sous-jacent de la Cou-
title until it asserted sovereignty over the land in ronne. Cependant, celle-ci n’a acquis ce titre qu’à
question. Because it does not make sense to speak compter du moment où elle a affirmé sa souverai-
of a burden on the underlying title before that title neté sur le territoire en question. Étant donné qu’il
existed, aboriginal title crystallized at the time sov- serait absurde de parler d’une charge grevant le
ereignty was asserted. Second, aboriginal title does titre sous-jacent avant que celui-ci ait existé, le
not raise the problem of distinguishing between titre aborigène s’est cristallisé au moment de l’af-
distinctive, integral aboriginal practices, customs firmation de la souveraineté. Deuxièmement, le
and traditions and those influenced or introduced titre aborigène ne soulève pas le problème que
by European contact. Under common law, the act pose la distinction entre les coutumes, pratiques et
of occupation or possession is sufficient to ground traditions distinctives faisant partie intégrante
aboriginal title and it is not necessary to prove that d’une société autochtone et celles qui ont été intro-
the land was a distinctive or integral part of the duites par suite du contact avec les Européens ou
aboriginal society before the arrival of Europeans. influencées par celui-ci. En vertu de la common
Finally, from a practical standpoint, it appears that law, le fait de l’occupation ou de la possession suf-
the date of sovereignty is more certain than the fit pour fonder un titre aborigène, et il n’est pas
date of first contact. It is often very difficult to nécessaire de prouver que le territoire en question
determine the precise moment that each aboriginal faisait partie intégrante de la société autochtone
group had first contact with European culture. I visée avant l’arrivée des Européens ou qu’il était
note that this is the approach has support in the un élément distinctif de celle-ci. Finalement, il
academic literature: Brian Slattery, “Understand- semble, d’un point de vue pratique, que la date de
ing Aboriginal Rights”, supra, at p. 742; Kent l’affirmation de la souveraineté ait un caractère
McNeil, Common Law Aboriginal Title, supra, at plus certain que celle du premier contact avec les
p. 196. For these reasons, I conclude that Européens. Il est souvent très difficile de détermi-
aboriginals must establish occupation of the land ner à quel moment précis chaque groupe autoch-
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from the date of the assertion of sovereignty in tone est pour la première fois entré en contact avec
order to sustain a claim for aboriginal title. la culture européenne. Je note que cette approche
McEachern C.J. found, at pp. 233-34, and the par- trouve appui dans la doctrine: Brian Slattery,
ties did not dispute on appeal, that British sover- «Understanding Aboriginal Rights», loc. cit., à la
eignty over British Columbia was conclusively p. 742; Kent McNeil, Common Law Aboriginal
established by the Oregon Boundary Treaty of Title, op. cit., à la p. 196. Pour ces motifs, je con-
1846. This is not to say that circumstances subse- clus que les autochtones doivent prouver l’occupa-
quent to sovereignty may never be relevant to title tion du territoire à partir de l’affirmation de la sou-
or compensation; this might be the case, for exam- veraineté pour fonder la revendication d’un titre
ple, where native bands have been dispossessed of aborigène. Le juge en chef McEachern a conclu,
traditional lands after sovereignty. aux pp. 233 et 234, que la date de l’affirmation de

la souveraineté britannique sur la Colombie-
Britannique avait été établie de façon concluante
par le traité Oregon de 1846, conclusion que les
parties n’ont pas contestée en appel. Cela ne veut
pas dire que des circonstances ultérieures à l’affir-
mation de la souveraineté ne seront jamais perti-
nentes pour ce qui est du titre ou de l’indemnité.
De telles circonstances pourraient l’être, par
exemple dans le cas de bandes autochtones qui
auraient été dépossédées de terres traditionnelles
après l’affirmation de la souveraineté.

There was a consensus among the parties on 146Il y avait un consensus entre les parties au pré-
appeal that proof of historic occupation was sent pourvoi sur le fait que la preuve de l’occupa-
required to make out a claim to aboriginal title. tion historique du territoire visé est requise pour
However, the parties disagreed on how that occu- établir le bien-fondé de la revendication d’un titre
pancy could be proved. The respondents assert that aborigène sur celui-ci. Toutefois, les parties ne se
in order to establish aboriginal title, the occupation sont pas entendues sur la façon de prouver cette
must be the physical occupation of the land in occupation. Les intimés soutiennent que, en ce qui
question. The appellant Gitksan nation argue, by concerne l’établissement de l’existence d’un titre
contrast, that aboriginal title may be established, at aborigène, l’occupation s’entend nécessairement
least in part, by reference to aboriginal law. de l’occupation physique du territoire en question.

À l’opposé, la nation Gitksan appelante prétend
qu’il est possible, du moins en partie, d’établir
l’existence d’un titre aborigène en se référant aux
règles de droit autochtones.

This debate over the proof of occupancy reflects 147Ce débat sur la preuve de l’occupation témoigne
two divergent views of the source of aboriginal de l’existence de deux conceptions divergentes de
title. The respondents argue, in essence, that l’origine du titre aborigène. Essentiellement, les
aboriginal title arises from the physical reality at intimés soutiennent que le titre aborigène découle
the time of sovereignty, whereas the Gitksan effec- de la réalité physique qu’ont rencontrée les Euro-
tively take the position that aboriginal title arises péens au moment de l’affirmation de la souverai-
from and should reflect the pattern of land hold- neté, tandis que la nation Gitksan adopte en fait le
ings under aboriginal law. However, as I have point de vue que le titre aborigène découle des
explained above, the source of aboriginal title modes de possession foncière prévus par les règles
appears to be grounded both in the common law de droit autochtones et qu’il devrait refléter ces
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and in the aboriginal perspective on land; the latter modes de possession. Toutefois, comme je l’ai
includes, but is not limited to, their systems of law. expliqué précédemment, l’origine du titre abori-
It follows that both should be taken into account in gène semble reposer tant sur la common law que
establishing the proof of occupancy. Indeed, there sur le point de vue des autochtones à l’égard du
is precedent for doing so. In Baker Lake, supra, territoire, point de vue qui tient compte notamment
Mahoney J. held that to prove aboriginal title, the de leurs régimes juridiques. Il s’ensuit que ces
claimants needed both to demonstrate their “physi- deux éléments devraient être pris en compte dans
cal presence on the land they occupied” (at p. 561) la démonstration de l’occupation. De fait, il existe
and the existence “among [that group of] . . . a rec- un précédent à cet égard. Dans l’affaire Baker
ognition of the claimed rights. . . . by the regime Lake, précitée, le juge Mahoney a statué que, pour
that prevailed before” (at p. 559). établir l’existence d’un titre aborigène, les requé-

rants devaient prouver leur «présence physique
[. . .] sur la terre qu’ils occupaient» (à la p. 561) et
l’existence «chez [ce groupe] [d’]une perception
des droits réclamés [. . .] [qui] recevai[t] effet au
cours du régime qui prévalait antérieurement» (à la
p. 559).

This approach to the proof of occupancy at com-148 L’arrêt Van der Peet commande également cette
mon law is also mandated in the context of s. 35(1) approche relative à la preuve de l’occupation en
by Van der Peet. In that decision, as I stated above, common law dans le contexte du par. 35(1). Dans
I held at para. 50 that the reconciliation of the prior cette décision, comme je l’ai dit précédemment,
occupation of North America by aboriginal peo- j’ai statué, au par. 50 que, pour concilier l’occupa-
ples with the assertion of Crown sovereignty tion antérieure de l’Amérique du Nord par les
required that account be taken of the “aboriginal peuples autochtones avec l’affirmation de la sou-
perspective while at the same time taking into veraineté de la Couronne, il fallait tenir compte à
account the perspective of the common law” and la fois du «point de vue des autochtones et de la
that “[t]rue reconciliation will, equally, place common law», et j’ai également conclu que «[l]a
weight on each”. I also held that the aboriginal conciliation véritable accorde, également, de l’im-
perspective on the occupation of their lands can be portance à chacun de ces éléments». En outre, j’ai
gleaned, in part, but not exclusively, from their déclaré que le point de vue des autochtones sur
traditional laws, because those laws were elements l’occupation des terres peut être dégagé en partie,
of the practices, customs and traditions of aborigi- mais pas exclusivement, de leurs règles de droit
nal peoples: at para. 41. As a result, if, at the time traditionnelles parce que ces règles étaient des élé-
of sovereignty, an aboriginal society had laws in ments des coutumes, pratiques et traditions des
relation to land, those laws would be relevant to peuples autochtones: au par. 41. Il s’ensuit que si,
establishing the occupation of lands which are the au moment de l’affirmation de la souveraineté, une
subject of a claim for aboriginal title. Relevant société autochtone avait des règles de droit concer-
laws might include, but are not limited to, a land nant le territoire, ces règles seraient pertinentes
tenure system or laws governing land use. pour prouver l’occupation des terres visées par la

revendication d’un titre aborigène. Les règles de
droit pertinentes pourraient notamment inclure un
régime de tenure foncière ou des règles régissant
l’utilisation des terres.

However, the aboriginal perspective must be149 Toutefois, le point de vue des autochtones doit
taken into account alongside the perspective of the être pris en considération en même temps que la
common law. Professor McNeil has convincingly common law. Le professeur McNeil a soutenu,
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argued that at common law, the fact of physical d’une façon convaincante, qu’en common law
occupation is proof of possession at law, which in l’occupation physique fait preuve de la possession
turn will ground title to the land: Common Law en droit, fait qui à son tour fondera le droit au titre
Aboriginal Title, supra, at p. 73; also see Cheshire sur les terres visées: Common Law Aboriginal
and Burn’s Modern Law of Real Property, supra, Title, op. cit., à la p. 73; voir aussi Cheshire and
at p. 28; and Megarry and Wade, The Law of Real Burn’s Modern Law of Real Property, op. cit., à la
Property, supra, at p. 1006. Physical occupation p. 28; et Megarry et Wade, The Law of Real Pro-
may be established in a variety of ways, ranging perty, op. cit., à la p. 1006. L’occupation physique
from the construction of dwellings through cultiva- peut être prouvée par différents faits, allant de la
tion and enclosure of fields to regular use of defi- construction de bâtiments à l’utilisation régulière
nite tracts of land for hunting, fishing or otherwise de secteurs bien définis du territoire pour y prati-
exploiting its resources: see McNeil, Common Law quer la chasse, la pêche ou d’autres types d’exploi-
Aboriginal Title, at pp. 201-2. In considering tation de ses ressources, en passant par la délimita-
whether occupation sufficient to ground title is tion et la culture de champs: voir McNeil,
established, “one must take into account the Common Law Aboriginal Title, aux pp. 201 et 202.
group’s size, manner of life, material resources, Dans l’examen de la question de savoir si on a fait
and technological abilities, and the character of the la preuve d’une occupation suffisante pour fonder
lands claimed”: Brian Slattery, “Understanding un titre aborigène, [TRADUCTION] «il faut tenir
Aboriginal Rights”, at p. 758. compte de la taille, du mode de vie, des ressources

matérielles et des habiletés technologiques du
groupe concerné, ainsi que de la nature des terres
revendiquées»: Brian Slattery, «Understanding
Aboriginal Rights», à la p. 758.

In Van der Peet, I drew a distinction between 150Dans Van der Peet, j’ai établi une distinction
those practices, customs and traditions of aborigi- entre les coutumes, pratiques et traditions des
nal peoples which were “an aspect of, or took peuples autochtones qui étaient «un aspect» de la
place in” the society of the aboriginal group assert- société autochtone qui revendique le titre ou qui «y
ing the claim and those which were “a central and étai[ent] exercée[s]», et celles qui étaient «un élé-
significant part of the society’s distinctive culture” ment fondamental et important de la culture dis-
(at para. 55). The latter stood apart because they tinctive de cette société» (au par. 55). Ces der-
“made the culture of the society distinctive . . . it nières coutumes, pratiques et traditions se
was one of the things that truly made the society démarquaient parce qu’elles «rendaient la culture
what it was” (at para. 55, emphasis in original). de la société distinctive [. . .] c’était l’une des cho-
The same requirement operates in the determina- ses qui véritablement faisait de la société ce qu’elle
tion of the proof of aboriginal title. As I said in était» (au par. 55, souligné dans l’original). La
Adams, a claim to title is made out when a group même exigence s’applique pour prouver l’exis-
can demonstrate “that their connection with the tence d’un titre aborigène. Comme je l’ai dit dans
piece of land . . . was of a central significance to Adams, le bien-fondé de la revendication d’un titre
their distinctive culture” (at para. 26). est établi lorsqu’un groupe peut démontrer «que le

rapport qu’il entretient avec le territoire [. . .] avait,
pour sa culture distinctive, une importance fonda-
mentale» (au par. 26).

Although this remains a crucial part of the test 151Bien que cela demeure un aspect fondamental
for aboriginal rights, given the occupancy require- du critère de détermination de l’existence des
ment in the test for aboriginal title, I cannot imag- droits ancestraux, compte tenu de l’exigence d’oc-
ine a situation where this requirement would actu- cupation prévue par le critère applicable pour sta-
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ally serve to limit or preclude a title claim. The tuer sur l’existence d’un titre aborigène, je ne peux
requirement exists for rights short of title because imaginer de situation où cette exigence servirait en
it is necessary to distinguish between those prac- fait à limiter ou à empêcher la revendication de
tices which were central to the culture of claimants titre. L’exigence existe à l’égard des droits qui ne
and those which were more incidental. However, constituent pas des titres parce que, dans de tels
in the case of title, it would seem clear that any cas, il est nécessaire de distinguer entre les pra-
land that was occupied pre-sovereignty, and which tiques qui étaient des éléments fondamentaux de la
the parties have maintained a substantial connec- culture des demandeurs et celles qui étaient davan-
tion with since then, is sufficiently important to be tage accessoires. Toutefois, dans le cas d’un titre, il
of central significance to the culture of the claim- semble clair que tout territoire qui a été occupé
ants. As a result, I do not think it is necessary to antérieurement à l’affirmation de la souveraineté et
include explicitly this element as part of the test avec lequel les parties ont depuis maintenu un rap-
for aboriginal title. port substantiel est suffisamment important pour

avoir une importance fondamentale pour la culture
des demandeurs. Par conséquent, je ne crois pas
qu’il soit nécessaire d’inclure explicitement cet
élément dans le critère relatif au titre aborigène.

If present occupation is relied on as proof of Si l’occupation actuelle est invoquée comme
occupation pre-sovereignty, there must be a con- preuve de l’occupation avant l’affirmation de la
tinuity between present and pre-sovereignty souveraineté, il doit y avoir continuité entre
occupation l’occupation actuelle et l’occupation antérieure à

l’affirmation de la souveraineté

In Van der Peet, I explained that it is the pre-152 Dans Van der Peet, j’ai expliqué que ce sont les
contact practices, customs and traditions of aborig- coutumes, pratiques et traditions des peuples
inal peoples which are recognized and affirmed as autochtones qui existaient avant le contact avec les
aboriginal rights by s. 35(1). But I also acknowl- Européens qui sont reconnues et confirmées
edged it would be “next to impossible” (at para. comme des droits ancestraux par le par. 35(1).
62) for an aboriginal group to provide conclusive Cependant, j’ai également reconnu qu’il serait
evidence of its pre-contact practices, customs and «pratiquement impossible» (au par. 62) pour un
traditions. What would suffice instead was evi- groupe autochtone de produire une preuve con-
dence of post-contact practices, which was cluante de ses coutumes, pratiques et traditions
“directed at demonstrating which aspects of the datant de l’époque antérieure au contact avec les
aboriginal community and society have their ori- Européens. Il suffirait plutôt de produire une
gins pre-contact” (at para. 62). The same concern, preuve des pratiques postérieures au contact avec
and the same solution, arises with respect to the les Européens qui «tende à démontrer lesquels des
proof of occupation in claims for aboriginal title, aspects de la collectivité et de la société autoch-
although there is a difference in the time for deter- tones datent d’avant le contact avec les Euro-
mination of title. Conclusive evidence of pre-sov- péens» (au par. 62). La preuve de l’occupation
ereignty occupation may be difficult to come by. dans le cadre de la revendication d’un titre abori-
Instead, an aboriginal community may provide gène pose le même problème et appelle la même
evidence of present occupation as proof of pre- solution. Il peut s’avérer difficile d’apporter des
sovereignty occupation in support of a claim to éléments de preuve concluants d’une occupation
aboriginal title. What is required, in addition, is a antérieure à l’affirmation de la souveraineté. Au
continuity between present and pre-sovereignty lieu de cela, une collectivité autochtone peut pro-
occupation, because the relevant time for the deter- duire, au soutien de la revendication d’un titre abo-
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mination of aboriginal title is at the time before rigène, des éléments de preuve de l’occupation
sovereignty. actuelle comme preuve d’une occupation anté-

rieure à l’affirmation de la souveraineté. Il faut en
outre qu’il y ait une continuité entre l’occupation
antérieure à l’affirmation de la souveraineté et
l’occupation actuelle, parce que la période perti-
nente pour la détermination de l’existence d’un
titre aborigène est celle qui a précédé l’affirmation
de la souveraineté.

Needless to say, there is no need to establish “an 153Il va sans dire qu’il n’est pas nécessaire de faire
unbroken chain of continuity” (Van der Peet, at la preuve d’une «continuité parfaite» (Van der
para. 65) between present and prior occupation. Peet, au par. 65) entre l’occupation actuelle et l’oc-
The occupation and use of lands may have been cupation antérieure au contact avec les Européens.
disrupted for a time, perhaps as a result of the Il est possible que l’occupation et l’utilisation des
unwillingness of European colonizers to recognize terres aient été interrompues pendant une certaine
aboriginal title. To impose the requirement of con- période, à cause peut-être de la réticence des colo-
tinuity too strictly would risk “undermining the nisateurs européens à reconnaı̂tre le titre abori-
very purpose of s. 35(1) by perpetuating the histor- gène. Exiger la continuité d’une manière trop
ical injustice suffered by aboriginal peoples at the stricte pourrait «saper l’objet même du par. 35(1)
hands of colonizers who failed to respect” aborigi- en perpétuant l’injustice historique dont les
nal rights to land (Côté, supra, at para. 53). In peuples autochtones ont été victimes aux mains
Mabo, supra, the High Court of Australia set down des colonisateurs, qui n’ont pas respecté» les droits
the requirement that there must be “substantial fonciers des autochtones (Côté, précité, au
maintenance of the connection” between the peo- par. 53). Dans l’arrêt Mabo, précité, la Haute Cour
ple and the land. In my view, this test should be d’Australie a établi l’exigence selon laquelle il doit
equally applicable to proof of title in Canada. y avoir «un maintien substantiel du lien» entre le

peuple et le territoire. Je suis d’avis que ce critère
s’applique également au Canada pour statuer sur
l’existence d’un titre.

I should also note that there is a strong possibil- 154Il me faut également souligner qu’il est fort pos-
ity that the precise nature of occupation will have sible que la nature précise de l’occupation ait
changed between the time of sovereignty and the changé entre l’époque de l’affirmation de la souve-
present. I would like to make it clear that the fact raineté et aujourd’hui. Je veux qu’il soit clair que
that the nature of occupation has changed would le fait que la nature de l’occupation ait changé ne
not ordinarily preclude a claim for aboriginal title, fera généralement pas obstacle à la revendication
as long as a substantial connection between the d’un titre aborigène, dans la mesure où un lien sub-
people and the land is maintained. The only limita- stantiel entre le peuple et le territoire en question a
tion on this principle might be the internal limits été maintenu. La seule restriction à ce principe
on uses which land that is subject to aboriginal title pourrait être les limites intrinsèques aux utilisa-
may be put, i.e., uses which are inconsistent with tions qui peuvent être faites du territoire visé par
continued use by future generations of aboriginals. un titre aborigène, c.-à-d. des utilisations incompa-

tibles avec son usage continu par les générations
autochtones futures.
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At sovereignty, occupation must have been L’occupation doit avoir été exclusive au
exclusive moment de l’affirmation de la souveraineté

Finally, at sovereignty, occupation must have155 Enfin, il faut que l’occupation ait été exclusive
been exclusive. The requirement for exclusivity au moment de l’affirmation de la souveraineté.
flows from the definition of aboriginal title itself, Cette exigence d’exclusivité découle de la défini-
because I have defined aboriginal title in terms of tion même du titre aborigène, que j’ai défini
the right to exclusive use and occupation of land. comme étant le droit d’utiliser et d’occuper de
Exclusivity, as an aspect of aboriginal title, vests façon exclusive les terres visées. L’exclusivité, en
in the aboriginal community which holds the abil- tant qu’aspect du titre aborigène, appartient à la
ity to exclude others from the lands held pursuant collectivité autochtone qui possède la capacité
to that title. The proof of title must, in this respect, d’exclure autrui des terres détenues en vertu de ce
mirror the content of the right. Were it possible to titre. La preuve du titre doit, à cet égard, refléter le
prove title without demonstrating exclusive occu- contenu du droit. S’il était possible de prouver
pation, the result would be absurd, because it l’existence du titre sans démontrer l’existence
would be possible for more than one aboriginal d’une occupation exclusive, on parviendrait à un
nation to have aboriginal title over the same piece résultat absurde, car il serait alors possible à plus
of land, and then for all of them to attempt to assert d’une nation autochtone de posséder le titre abori-
the right to exclusive use and occupation over it. gène à l’égard d’un même territoire, et toutes ces

nations pourraient alors tenter de faire valoir le
droit d’utiliser et d’occuper de façon exclusive ce
territoire.

As with the proof of occupation, proof of exclu-156 Comme pour la preuve de l’occupation, la
sivity must rely on both the perspective of the preuve de l’exclusivité doit tenir compte tant de la
common law and the aboriginal perspective, plac- common law que du point de vue des autochtones,
ing equal weight on each. At common law, a pre- et accorder une importance égale aux deux. En
mium is placed on the factual reality of occupa- common law, l’accent est mis sur la réalité fac-
tion, as encountered by the Europeans. However, tuelle de l’occupation, telle qu’elle était constatée
as the common law concept of possession must be par les Européens. Cependant, comme le concept
sensitive to the realities of aboriginal society, so de possession en common law doit tenir compte
must the concept of exclusivity. Exclusivity is a des réalités de la société autochtone, il doit en être
common law principle derived from the notion of de même pour le concept d’exclusivité. L’exclusi-
fee simple ownership and should be imported into vité est un principe de common law qui est dérivé
the concept of aboriginal title with caution. As de la notion de propriété en fief simple et qui doit
such, the test required to establish exclusive occu- être intégré avec précaution au concept de titre
pation must take into account the context of the aborigène. Par conséquent, le critère requis pour
aboriginal society at the time of sovereignty. For établir l’occupation exclusive doit prendre en
example, it is important to note that exclusive compte le contexte de la société autochtone au
occupation can be demonstrated even if other moment de l’affirmation de la souveraineté. Par
aboriginal groups were present, or frequented the exemple, il est important de souligner qu’il est
claimed lands. Under those circumstances, exclu- possible de prouver l’exclusivité de l’occupation
sivity would be demonstrated by “the intention and même si d’autres groupes autochtones étaient pré-
capacity to retain exclusive control” (McNeil, sents ou se rendaient souvent sur les terres revendi-
Common Law Aboriginal Title, supra, at p. 204). quées. Dans de tels cas, l’exclusivité serait établie
Thus, an act of trespass, if isolated, would not par la preuve de [TRADUCTION] «l’intention et de la
undermine a general finding of exclusivity, if capacité de garder le contrôle exclusif [du territoire
aboriginal groups intended to and attempted to visé]» (McNeil, Common Law Aboriginal Title, op.
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enforce their exclusive occupation. Moreover, as cit., à la p. 204). Par conséquent, une intrusion iso-
Professor McNeil suggests, the presence of other lée ne ferait pas obstacle à une conclusion générale
aboriginal groups might actually reinforce a find- d’exclusivité si le groupe autochtone concerné
ing of exclusivity. For example, “[w]here others avait l’intention de faire respecter son occupation
were allowed access upon request, the very fact exclusive et avait tenté de le faire. Qui plus est,
that permission was asked for and given would be comme l’indique le professeur McNeil, la présence
further evidence of the group’s exclusive control” d’autres groupes autochtones pourrait en fait ren-
(at p. 204). forcer une conclusion d’exclusivité. Par exemple,

[TRADUCTION] «[l]orsque d’autres personnes
demandaient l’accès au territoire et étaient autori-
sées à s’y rendre, le fait même qu’une permission
était demandée et accordée constituerait une
preuve supplémentaire du contrôle exclusif exercé
sur le territoire par le groupe» (à la p. 204).

A consideration of the aboriginal perspective 157La prise en considération du point de vue des
may also lead to the conclusion that trespass by autochtones peut également amener à conclure
other aboriginal groups does not undermine, and qu’une intrusion par d’autres groupes autochtones
that presence of those groups by permission may ne fait pas obstacle à l’occupation exclusive du ter-
reinforce, the exclusive occupation of the aborigi- ritoire visé par le groupe autochtone qui en reven-
nal group asserting title. For example, the aborigi- dique le titre, et que la présence autorisée de ces
nal group asserting the claim to aboriginal title autres groupes peut renforcer cette occupation
may have trespass laws which are proof of exclu- exclusive. À titre d’exemple, le groupe autochtone
sive occupation, such that the presence of trespass- qui revendique le titre aborigène peut avoir, en
ers does not count as evidence against exclusivity. matière d’intrusion, des règles de droit qui sont des
As well, aboriginal laws under which permission preuves de l’occupation exclusive, de sorte que la
may be granted to other aboriginal groups to use or présence d’intrus n’est pas considérée comme une
reside even temporarily on land would reinforce preuve à l’encontre de l’exclusivité. De plus,
the finding of exclusive occupation. Indeed, if that l’existence de règles de droit autochtones en vertu
permission were the subject of treaties between the desquelles d’autres groupes autochtones peuvent
aboriginal nations in question, those treaties would être autorisés à utiliser les terres ou même à y rési-
also form part of the aboriginal perspective. der temporairement étayeraient la conclusion d’oc-

cupation exclusive. De fait, si cette permission a
fait l’objet de traités entre les nations autochtones
concernées, ces traités feraient également partie du
point de vue des autochtones.

In their submissions, the appellants pressed the 158Dans leurs observations, les appelants ont insisté
point that requiring proof of exclusive occupation sur le fait que l’obligation de prouver l’occupation
might preclude a finding of joint title, which is exclusive pourrait empêcher de conclure à l’exis-
shared between two or more aboriginal nations. tence d’un titre conjoint partagé par deux ou plu-
The possibility of joint title has been recognized sieurs nations autochtones. La possibilité de l’exis-
by American courts: United States v. Santa Fe tence d’un titre conjoint a été reconnue par les
Pacific Railroad Co., 314 U.S. 339 (1941). I would tribunaux américains: United States c. Santa Fe
suggest that the requirement of exclusive occu- Pacific Railroad Co., 314 U.S. 339 (1941). Je suis
pancy and the possibility of joint title could be rec- d’avis qu’il est possible de concilier l’exigence
onciled by recognizing that joint title could arise d’occupation exclusive et l’existence possible d’un
from shared exclusivity. The meaning of shared titre conjoint en reconnaissant qu’un titre conjoint
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exclusivity is well-known to the common law. peut découler d’une exclusivité partagée. Le sens
Exclusive possession is the right to exclude others. de la notion d’exclusivité partagée est bien connue
Shared exclusive possession is the right to exclude en common law. La possession exclusive est le
others except those with whom possession is droit d’exclure autrui. La possession exclusive par-
shared. There clearly may be cases in which two tagée donne le droit d’exclure autrui, à l’exception
aboriginal nations lived on a particular piece of des personnes avec qui la possession est partagée.
land and recognized each other’s entitlement to Manifestement, il est possible que deux nations
that land but nobody else’s. However, since no autochtones aient vécu sur un territoire particulier,
claim to joint title has been asserted here, I leave it et que chacune ait reconnu les droits de l’autre sur
to another day to work out all the complexities and ce territoire, mais pas ceux de personne d’autre.
implications of joint title, as well as any limits that Comme aucun titre conjoint n’a été revendiqué en
another band’s title may have on the way in which l’espèce, je laisse à une autre occasion l’examen de
one band uses its title lands. toutes les difficultés et implications de la notion de

titre conjoint, de même que les limites que le titre
d’une autre bande pourrait imposer sur la façon
dont une bande donnée utilise les terres sur les-
quelles elle a un titre.

I should also reiterate that if aboriginals can159 Je dois aussi rappeler que si des autochtones
show that they occupied a particular piece of land, peuvent montrer qu’ils ont occupé un territoire
but did not do so exclusively, it will always be particulier, mais que cette occupation n’était pas
possible to establish aboriginal rights short of title. exclusive, il sera toujours possible d’établir l’exis-
These rights will likely be intimately tied to the tence de droits ancestraux ne constituant pas un
land and may permit a number of possible uses. titre. Il est vraisemblable que ces droits seront inti-
However, unlike title, they are not a right to the mement liés au territoire, et qu’ils pourraient per-
land itself. Rather, as I have suggested, they are a mettre de nombreuses utilisations. Cependant, con-
right to do certain things in connection with that trairement au titre, ils ne constituent pas un droit
land. If, for example, it were established that the au territoire lui-même, mais plutôt, comme je l’ai
lands near those subject to a title claim were used suggéré, il s’agit de droits permettant de faire cer-
for hunting by a number of bands, those shared taines choses liées à ce territoire. Si, par exemple,
lands would not be subject to a claim for aborigi- il était établi que les terres situées à proximité de
nal title, as they lack the crucial element of exclu- celles visées par la revendication d’un titre étaient
sivity. However, they may be subject to site-spe- utilisées pour la chasse par certaines bandes, ces
cific aboriginal rights by all of the bands who used terres partagées ne seraient pas l’objet d’un titre
it. This does not entitle anyone to the land itself, aborigène, car l’élément essentiel d’exclusivité
but it may entitle all of the bands who hunted on serait absent. Cependant, toutes les bandes qui les
the land to hunting rights. Hence, in addition to ont utilisées pourraient avoir sur ces terres des
shared title, it will be possible to have shared, non- droits ancestraux spécifiques à un site. Ce fait ne
exclusive, site-specific rights. In my opinion, this confère à personne le droit aux terres elles-mêmes,
accords with the general principle that the common mais il pourrait avoir pour effet d’accorder des
law should develop to recognize aboriginal rights droits de chasse à toutes les bandes qui chassaient
(and title, when necessary) as they were recog- sur ces terres. Par conséquent, en plus d’un titre
nized by either de facto practice or by the aborigi- partagé, il sera possible d’avoir des droits partagés
nal system of governance. It also allows sufficient non exclusifs et spécifiques à certains sites. À mon

avis, cette situation est conforme au principe géné-
ral voulant que la common law doive évoluer pour
reconnaı̂tre les droits ancestraux (et au besoin les
titres aborigènes) qui étaient reconnus soit par une
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flexibility to deal with this highly complex and pratique de facto, soit par un régime de gestion
rapidly evolving area of the law. autochtone. Cette approche accorde également

toute la souplesse nécessaire à l’examen de ce
domaine très complexe du droit qui évolue rapide-
ment.

(f) Infringements of Aboriginal Title: the Test of f) Les atteintes au titre aborigène: le critère de
Justification justification

(i) Introduction (i) Introduction

The aboriginal rights recognized and affirmed 160Les droits ancestraux reconnus et confirmés par
by s. 35(1), including aboriginal title, are not abso- le par. 35(1), y compris le titre aborigène, ne sont
lute. Those rights may be infringed, both by the pas absolus. Tant le gouvernement fédéral (p. ex.
federal (e.g., Sparrow) and provincial (e.g., Côté) Sparrow) que les gouvernements provinciaux (p.
governments. However, s. 35(1) requires that those ex. Côté) peuvent porter atteinte à ces droits. Tou-
infringements satisfy the test of justification. In tefois, le par. 35(1) exige que ces atteintes satisfas-
this section, I will review the Court’s nascent juris- sent au critère de justification. Dans la présente
prudence on justification and explain how that test section, je vais examiner la jurisprudence naissante
will apply in the context of infringements of de la Cour sur la justification et expliquer com-
aboriginal title. ment ce critère s’appliquera dans le contexte des

atteintes au titre aborigène.

(ii) General Principles (ii) Principes généraux

The test of justification has two parts, which I 161Le critère de justification comporte deux volets
shall consider in turn. First, the infringement of the que je vais examiner à tour de rôle. Premièrement,
aboriginal right must be in furtherance of a legisla- l’atteinte au droit ancestral visé doit se rapporter à
tive objective that is compelling and substantial. I la poursuite d’un objectif législatif impérieux et
explained in Gladstone that compelling and sub- réel. Dans Gladstone, j’ai expliqué qu’un objectif
stantial objectives were those which were directed impérieux et réel était un objectif visant l’un ou
at either one of the purposes underlying the recog- l’autre des objets qui sous-tendent la reconnais-
nition and affirmation of aboriginal rights by sance et la confirmation des droits ancestraux par
s. 35(1), which are (at para. 72): le par. 35(1). Ces objets sont les suivants (au

par. 72):

. . . the recognition of the prior occupation of North . . . soit la reconnaissance de l’occupation antérieure de
America by aboriginal peoples or . . . the reconciliation l’Amérique du Nord par les peuples autochtones soit
of aboriginal prior occupation with the assertion of the [. . .] la conciliation de cette occupation avec l’affirma-
sovereignty of the Crown. tion par Sa Majesté de sa souveraineté sur ce territoire.

I noted that the latter purpose will often “be most J’ai souligné que le deuxième objet sera souvent
relevant” (at para. 72) at the stage of justification. I «plus pertinent» (au par. 72) à l’étape de la justifi-
think it important to repeat why (at para. 73) that is cation. J’estime important de répéter pourquoi il en
so: est ainsi (au par. 73):

Because . . . distinctive aboriginal societies exist within, [C]omme les sociétés autochtones distinctives existent
and are a part of, a broader social, political and eco- au sein d’une communauté sociale, politique et écono-
nomic community, over which the Crown is sovereign, mique plus large, communauté dont elles font partie et
there are circumstances in which, in order to pursue sur laquelle s’exerce la souveraineté de Sa Majesté, il
objectives of compelling and substantial importance to existe des circonstances où, dans la poursuite d’objectifs
that community as a whole (taking into account the fact importants ayant un caractère impérieux et réel pour
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that aboriginal societies are a part of that community), l’ensemble de la communauté (compte tenu du fait que
some limitation of those rights will be justifiable. les sociétés autochtones font partie de celle-ci), certaines
Aboriginal rights are a necessary part of the reconcilia- restrictions de ces droits sont justifiables. Les droits
tion of aboriginal societies with the broader political ancestraux sont un élément nécessaire de la conciliation
community of which they are part; limits placed on de l’existence des sociétés autochtones avec la commu-
those rights are, where the objectives furthered by those nauté politique plus large à laquelle ces dernières appar-
limits are of sufficient importance to the broader com- tiennent. Les limites imposées à ces droits sont égale-
munity as a whole, equally a necessary part of that rec- ment un élément nécessaire de cette conciliation, si les
onciliation. [Emphasis added; “equally” emphasized in objectifs qu’elles visent sont suffisamment importants
original.] pour la communauté dans son ensemble. [Je souligne;

«également» souligné dans l’original.]

The conservation of fisheries, which was accepted La conservation des ressources halieutiques, qui a
as a compelling and substantial objective in Spar- été acceptée comme un objectif impérieux et réel
row, furthers both of these purposes, because it dans Sparrow, est un objectif qui vise la poursuite
simultaneously recognizes that fishing is integral de ces deux objets parce que, d’une part, il recon-
to many aboriginal cultures, and also seeks to rec- naı̂t que la pêche fait partie intégrante de nombreu-
oncile aboriginal societies with the broader com- ses cultures autochtones et, d’autre part, parce
munity by ensuring that there are fish enough for qu’il tend également à concilier l’existence des
all. But legitimate government objectives also sociétés autochtones avec la communauté plus
include “the pursuit of economic and regional fair- large en veillant à ce qu’il y ait assez de poissons
ness” and “the recognition of the historical reliance pour tous. Cependant, sont également des objectifs
upon, and participation in, the fishery by non- légitimes du gouvernement «la poursuite de
aboriginal groups” (para. 75). By contrast, mea- l’équité sur les plans économique et régional» et
sures enacted for relatively unimportant reasons, «la reconnaissance du fait que, historiquement, des
such as sports fishing without a significant eco- groupes non autochtones comptent sur ces res-
nomic component (Adams, supra) would fail this sources et participent à leur exploitation» (par. 75).
aspect of the test of justification. À l’opposé, des mesures édictées pour des raisons

relativement peu importantes, telles des activités
de pêche sportive ne comportant aucun élément
économique important (Adams, précité), ne satisfe-
raient pas à ce volet du critère de justification.

The second part of the test of justification162 Le deuxième volet du critère de justification
requires an assessment of whether the infringe- commande une appréciation de la question de
ment is consistent with the special fiduciary rela- savoir si l’atteinte est compatible avec les rapports
tionship between the Crown and aboriginal peo- spéciaux de fiduciaire qui existent entre la Cou-
ples. What has become clear is that the ronne et les peuples autochtones. Il est devenu
requirements of the fiduciary duty are a function of clair que les exigences de l’obligation de fiduciaire
the “legal and factual context” of each appeal sont fonction du «contexte juridique et factuel» de
(Gladstone, supra, at para. 56). Sparrow and Glad- chaque appel (Gladstone, précité, au par. 56). Dans
stone, for example, interpreted and applied the les arrêts Sparrow et Gladstone, par exemple, la
fiduciary duty in terms of the idea of priority. The Cour a interprété et appliqué l’obligation de fidu-
theory underlying that principle is that the fiduci- ciaire en fonction de l’idée de priorité. Selon la
ary relationship between the Crown and aboriginal théorie qui sous-tend ce principe, les rapports de
peoples demands that aboriginal interests be fiduciaire qui existent entre la Couronne et les
placed first. However, the fiduciary duty does not peuples autochtones commandent que les intérêts
demand that aboriginal rights always be given des autochtones aient préséance. Toutefois, l’obli-

gation de fiduciaire n’exige pas qu’on accorde tou-
jours la priorité aux droits ancestraux. Comme il a
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priority. As was said in Sparrow, supra, at été dit dans Sparrow, précité, aux pp. 1114 et
pp. 1114-15: 1115:

The nature of the constitutional protection afforded by La nature de la protection constitutionnelle qu’offre le
s. 35(1) in this context demands that there be a link par. 35(1) dans ce contexte commande l’existence d’un
between the question of justification and the allocation lien entre la question de la justification et l’établisse-
of priorities in the fishery. [Emphasis added.] ment de priorités dans le domaine de la pêche. [Je sou-

ligne.]

Other contexts permit, and may even require, that D’autres contextes permettent, et peuvent même
the fiduciary duty be articulated in other ways (at exiger, que l’obligation de fiduciaire soit formulée
p. 1119): autrement (à la p. 1119):

Within the analysis of justification, there are further Il y a, dans l’analyse de la justification, d’autres ques-
questions to be addressed, depending on the circum- tions à aborder, selon les circonstances de l’enquête. Il
stances of the inquiry. These include the questions of s’agit notamment des questions de savoir si, en tentant
whether there has been as little infringement as possible d’obtenir le résultat souhaité, on a porté le moins possi-
in order to effect the desired result; whether, in a situa- ble atteinte à des droits, si une juste indemnisation est
tion of expropriation, fair compensation is available; prévue en cas d’expropriation et si le groupe d’autoch-
and, whether the aboriginal group in question has been tones en question a été consulté au sujet des mesures de
consulted with respect to the conservation measures conservation mises en œuvre.
being implemented.

Sparrow did not explain when the different articu- Dans Sparrow, la Cour n’a pas expliqué dans quels
lations of the fiduciary duty should be used. cas les différentes formulations de l’obligation de
Below, I suggest that the choice between them will fiduciaire devraient être utilisées. Plus loin, j’in-
in large part be a function of the nature of the dique que le choix de la formulation dépendra en
aboriginal right at issue. grande partie de la nature du droit ancestral en

cause.

In addition to variation in the form which the 163Outre la variation de l’obligation de fiduciaire
fiduciary duty takes, there will also be variation in du point de vue de la forme, il y a aussi variation
degree of scrutiny required by the fiduciary duty of du degré d’examen — requis par cette obligation
the infringing measure or action. The degree of — de la mesure ou de l’acte qui porte atteinte au
scrutiny is a function of the nature of the aborigi- droit. Le degré d’examen est fonction de la nature
nal right at issue. The distinction between Sparrow du droit ancestral en cause. La distinction entre les
and Gladstone, for example, turned on whether the arrêts Sparrow et Gladstone, par exemple, dépen-
right amounted to the exclusive use of a resource, dait de la question de savoir si le droit en cause
which in turn was a function of whether the right correspondait à l’utilisation exclusive d’une res-
had an internal limit. In Sparrow, the right was source, question qui dépendait à son tour de la
internally limited, because it was a right to fish for réponse à la question de savoir si le droit était
food, ceremonial and social purposes, and as a assorti d’une limite intrinsèque. Dans Sparrow, le
result would only amount to an exclusive right to droit en cause était assujetti à une telle limite parce
use the fishery in exceptional circumstances. qu’il s’agissait du droit de pêcher à des fins ali-
Accordingly, the requirement of priority was mentaires, sociales et rituelles, droit qui, de ce fait,
applied strictly to mean that (at p. 1116) “any allo- ne constituerait un droit exclusif à l’utilisation de
cation of priorities after valid conservation la ressource que dans des circonstances exception-

nelles. Par conséquent, l’obligation d’accorder la
priorité a été appliquée strictement, de sorte que (à
la p. 1116), «dans l’établissement des priorités
suite à la mise en œuvre de mesures de conserva-
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measures have been implemented must give top tion valides, il faut accorder la priorité absolue à la
priority to Indian food fishing”. pêche par les Indiens à des fins de subsistance».

In Gladstone, by contrast, the right to sell fish164 Dans Gladstone, par contre, le droit de vendre
commercially was only limited by supply and commercialement du poisson était uniquement
demand. Had the test for justification been applied limité par l’offre et la demande. Si le critère de jus-
in a strict form in Gladstone, the aboriginal right tification avait été appliqué strictement dans cet
would have amounted to an exclusive right to arrêt, le droit ancestral aurait correspondu au droit
exploit the fishery on a commercial basis. This was exclusif d’exploiter la ressource sur une base com-
not the intention of Sparrow, and I accordingly merciale. L’arrêt Sparrow ne visait pas ce résultat,
modified the test for justification, by altering the et j’ai modifié le critère de justification en consé-
idea of priority in the following way (at para. 62): quence, en modifiant l’idée de priorité de la

manière suivante (au par. 62):

. . . the doctrine of priority requires that the government . . . cette doctrine [relative à l’ordre de priorité] com-
demonstrate that, in allocating the resource, it has taken mande que l’État démontre que, dans la répartition de la
account of the existence of aboriginal rights and allo- ressource, il a tenu compte de l’existence des droits
cated the resource in a manner respectful of the fact that ancestraux et réparti la ressource d’une manière qui res-
those rights have priority over the exploitation of the pecte le fait que les titulaires de ces droits ont, en
fishery by other users. This right is at once both proce- matière d’exploitation de la pêcherie, priorité sur les
dural and substantive; at the stage of justification the autres usagers. Il s’agit d’un droit à la fois substantiel et
government must demonstrate both that the process by procédural. À l’étape de la justification, l’État doit
which it allocated the resource and the actual allocation démontrer que les modalités de répartition de la res-
of the resource which results from that process reflect source ainsi que la répartition elle-même reflètent l’inté-
the prior interest of aboriginal rights holders in the fish- rêt prioritaire des titulaires des droits ancestraux à
ery. l’égard de cette pêcherie.

After Gladstone, in the context of commercial Depuis Gladstone, en matière d’activités commer-
activity, the priority of aboriginal rights is consti- ciales, la priorité des droits ancestraux est respec-
tutionally satisfied if the government had taken tée sur le plan constitutionnel si le gouvernement a
those rights into account and has allocated a tenu compte de l’existence de ces droits et a réparti
resource “in a manner respectful” (at para. 62) of la ressource «d’une manière qui respecte» (au
that priority. A court must be satisfied that “the par. 62) cette priorité. Le tribunal doit être con-
government has taken into account the existence vaincu que «l’État a tenu compte de l’existence et
and importance of [aboriginal] rights” (at para. 63) de l’importance [des droits ancestraux]» (au
which it determines by asking the following ques- par. 63), fait qu’il détermine en se posant les ques-
tions (at para. 64): tions suivantes (au par. 64):

Questions relevant to the determination of whether the Les questions pertinentes pour déterminer si l’État a
government has granted priority to aboriginal rights donné la priorité aux titulaires de droits ancestraux sont
holders are . . . questions such as whether the govern- [des] questions [. . .] telles que celle de savoir si l’État a
ment has accommodated the exercise of the aboriginal facilité l’exercice du droit ancestral de participer à la
right to participate in the fishery (through reduced pêche (en réduisant les droits payables pour les permis,
licence fees, for example), whether the government’s par exemple), si les objectifs que poursuit l’État en éta-
objectives in enacting a particular regulatory scheme blissant un régime de réglementation donné reflètent la
reflect the need to take into account the priority of nécessité de tenir compte du droit de priorité des titu-
aboriginal rights holders, the extent of the participation laires de droits ancestraux, la mesure dans laquelle la
in the fishery of aboriginal rights holders relative to participation à la pêche par les titulaires de droits ances-
their percentage of the population, how the government traux correspond au pourcentage que représente leur
has accommodated different aboriginal rights in a par- population par rapport à la population totale, la manière
ticular fishery (food versus commercial rights, for exam- dont l’État a concilié les différents droits ancestraux
ple), how important the fishery is to the economic and visant une pêche donnée (par exemple le droit de pêcher
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material well-being of the band in question, and the cri- à des fins alimentaires par opposition à celui de pêcher à
teria taken into account by the government in, for exam- des fins commerciales), l’importance de la pêche pour le
ple, allocating commercial licences amongst different bien-être économique et matériel de la bande en ques-
users. tion, ainsi que les critères appliqués par l’État, par

exemple, dans la répartition des permis de pêche com-
merciale entre les divers usagers.

(iii) Justification and Aboriginal Title (iii) Justification et titre aborigène

The general principles governing justification 165Les principes généraux régissant la justification,
laid down in Sparrow, and embellished by Glad- qui ont été exposés dans Sparrow et précisés dans
stone, operate with respect to infringements of Gladstone, s’appliquent à l’égard des atteintes au
aboriginal title. In the wake of Gladstone, the titre aborigène. Depuis Gladstone, l’éventail d’ob-
range of legislative objectives that can justify the jectifs législatifs qui peuvent justifier une atteinte
infringement of aboriginal title is fairly broad. au titre aborigène est assez large. La plupart de ces
Most of these objectives can be traced to the rec- objectifs peuvent être rattachés à la conciliation de
onciliation of the prior occupation of North l’occupation antérieure de l’Amérique du Nord par
America by aboriginal peoples with the assertion les peuples autochtones avec l’affirmation de la
of Crown sovereignty, which entails the recogni- souveraineté de la Couronne, ce qui nécessite la
tion that “distinctive aboriginal societies exist reconnaissance du fait que les «sociétés autoch-
within, and are a part of, a broader social, political tones distinctives existent au sein d’une commu-
and economic community” (at para. 73). In my nauté sociale, politique et économique plus large,
opinion, the development of agriculture, forestry, communauté dont elles font partie» (au par. 73). À
mining, and hydroelectric power, the general eco- mon avis, l’extension de l’agriculture, de la fores-
nomic development of the interior of British terie, de l’exploitation minière et de l’énergie
Columbia, protection of the environment or endan- hydroélectrique, le développement économique
gered species, the building of infrastructure and général de l’intérieur de la Colombie-Britannique,
the settlement of foreign populations to support la protection de l’environnement et des espèces
those aims, are the kinds of objectives that are con- menacées d’extinction, ainsi que la construction
sistent with this purpose and, in principle, can jus- des infrastructures et l’implantation des popula-
tify the infringement of aboriginal title. Whether a tions requises par ces fins, sont des types d’objec-
particular measure or government act can be tifs compatibles avec cet objet et qui, en principe,
explained by reference to one of those objectives, peuvent justifier une atteinte à un titre aborigène.
however, is ultimately a question of fact that will Toutefois, la question de savoir si une mesure ou
have to be examined on a case-by-case basis. un acte donné du gouvernement peut être expliqué

par référence à l’un de ces objectifs est, en der-
nière analyse, une question de fait qui devra être
examinée au cas par cas.

The manner in which the fiduciary duty operates 166La façon dont l’obligation de fiduciaire s’ap-
with respect to the second stage of the justification plique relativement à la deuxième étape du critère
test — both with respect to the standard of scrutiny de justification — du point de vue tant de la norme
and the particular form that the fiduciary duty will d’examen que de la forme particulière que prendra
take — will be a function of the nature of aborigi- l’obligation de fiduciaire — est fonction de la
nal title. Three aspects of aboriginal title are rele- nature du titre aborigène. Trois aspects du titre
vant here. First, aboriginal title encompasses the aborigène sont pertinents en l’espèce. Première-
right to exclusive use and occupation of land; sec- ment, le titre aborigène comprend le droit d’utiliser
ond, aboriginal title encompasses the right to et d’occuper de façon exclusive les terres visées;
choose to what uses land can be put, subject to the deuxièmement, le titre aborigène comprend le droit
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ultimate limit that those uses cannot destroy the de choisir les utilisations qui peuvent être faites de
ability of the land to sustain future generations of ces terres, sous réserve de la restriction ultime que
aboriginal peoples; and third, that lands held pur- ces usages ne sauraient détruire la capacité de ces
suant to aboriginal title have an inescapable eco- terres d’assurer la subsistance des générations
nomic component. futures de peuples autochtones; troisièmement, les

terres détenues en vertu d’un titre aborigène ont
une composante économique inéluctable.

The exclusive nature of aboriginal title is rele-167 La nature exclusive du titre aborigène est perti-
vant to the degree of scrutiny of the infringing nente pour ce qui est du degré d’examen auquel est
measure or action. For example, if the Crown’s soumis la mesure ou l’acte qui porte atteinte au
fiduciary duty requires that aboriginal title be titre. Par exemple, si l’obligation de fiduciaire de
given priority, then it is the altered approach to pri- la Couronne exige de donner préséance au titre
ority that I laid down in Gladstone which should aborigène, alors c’est l’approche modifiée concer-
apply. What is required is that the government nant l’ordre de priorité que j’ai exposée dans
demonstrate (at para. 62) “both that the process by Gladstone qui devrait être appliquée. Il faut que le
which it allocated the resource and the actual allo- gouvernement démontre «que les modalités de
cation of the resource which results from that pro- répartition de la ressource ainsi que la répartition
cess reflect the prior interest” of the holders of elle-même reflètent l’intérêt prioritaire» (au
aboriginal title in the land. By analogy with Glad- par. 62) des détenteurs du titre aborigène sur les
stone, this might entail, for example, that govern- terres visées. Par analogie avec l’arrêt Gladstone,
ments accommodate the participation of aboriginal cela pourrait vouloir dire, par exemple, que les
peoples in the development of the resources of gouvernements prennent en compte la participation
British Columbia, that the conferral of fee simples des peuples autochtones à la mise en valeur des
for agriculture, and of leases and licences for for- ressources de la Colombie-Britannique, que la con-
estry and mining reflect the prior occupation of cession de fiefs simples pour l’agriculture ainsi
aboriginal title lands, that economic barriers to que de baux et permis à des fins d’exploitation
aboriginal uses of their lands (e.g., licensing fees) forestière ou minière tienne compte de l’occupa-
be somewhat reduced. This list is illustrative and tion antérieure des terres visées par un titre abori-
not exhaustive. This is an issue that may involve gène, que les obstacles économiques à l’utilisation
an assessment of the various interests at stake in par les autochtones de leurs terres (p. ex. le paie-
the resources in question. No doubt, there will be ment de droits pour l’obtention de permis) soient
difficulties in determining the precise value of the sensiblement réduits. Cette liste n’est pas complète
aboriginal interest in the land and any grants, et n’est donnée qu’à titre indicatif. Il s’agit d’une
leases or licences given for its exploitation. These question qui pourrait obliger à soupeser les divers
difficult economic considerations obviously cannot intérêts concernés par les ressources en cause. Il ne
be solved here. fait aucun doute qu’il sera difficile de déterminer

la valeur exacte de l’intérêt des autochtones dans le
territoire et des concessions, baux ou permis
accordés en vue de l’exploitation de celui-ci. Il va
de soi que ces difficiles questions d’ordre écono-
mique ne peuvent être tranchées en l’espèce.

Moreover, the other aspects of aboriginal title168 En outre, les autres aspects du titre aborigène
suggest that the fiduciary duty may be articulated tendent à indiquer que l’obligation de fiduciaire
in a manner different than the idea of priority. This peut se manifester autrement que par l’idée de
point becomes clear from a comparison between priorité. Ce point devient clair quand on compare
aboriginal title and the aboriginal right to fish for le titre aborigène et le droit ancestral de pêcher à
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food in Sparrow. First, aboriginal title encom- des fins alimentaires qui était visé dans Sparrow.
passes within it a right to choose to what ends a Premièrement, le titre aborigène comprend le droit
piece of land can be put. The aboriginal right to de choisir les utilisations qui peuvent être faites
fish for food, by contrast, does not contain within d’une parcelle de territoire. À l’opposé, le droit
it the same discretionary component. This aspect ancestral de pêcher à des fins alimentaires ne com-
of aboriginal title suggests that the fiduciary rela- porte pas le même élément discrétionnaire. Cet
tionship between the Crown and aboriginal peo- aspect du titre aborigène indique qu’il est possible
ples may be satisfied by the involvement of de respecter les rapports de fiduciaire entre la Cou-
aboriginal peoples in decisions taken with respect ronne et les peuples autochtones en faisant partici-
to their lands. There is always a duty of consulta- per les peuples autochtones à la prise des décisions
tion. Whether the aboriginal group has been con- concernant leurs terres. Il y a toujours obligation
sulted is relevant to determining whether the de consultation. La question de savoir si un groupe
infringement of aboriginal title is justified, in the autochtone a été consulté est pertinente pour déci-
same way that the Crown’s failure to consult an der si l’atteinte au titre aborigène est justifiée, au
aboriginal group with respect to the terms by même titre que le fait pour la Couronne de ne pas
which reserve land is leased may breach its fiduci- consulter un groupe autochtone au sujet des condi-
ary duty at common law: Guerin. The nature and tions auxquelles des terres d’une réserve sont
scope of the duty of consultation will vary with the cédées à bail peut constituer un manquement à
circumstances. In occasional cases, when the l’obligation de fiduciaire de celle-ci en common
breach is less serious or relatively minor, it will be law: Guerin. La nature et l’étendue de l’obligation
no more than a duty to discuss important decisions de consultation dépendront des circonstances.
that will be taken with respect to lands held pursu- Occasionnellement, lorsque le manquement est
ant to aboriginal title. Of course, even in these rare moins grave ou relativement mineur, il ne s’agira
cases when the minimum acceptable standard is de rien de plus que la simple obligation de discuter
consultation, this consultation must be in good des décisions importantes qui seront prises au sujet
faith, and with the intention of substantially des terres détenues en vertu d’un titre aborigène.
addressing the concerns of the aboriginal peoples Évidemment, même dans les rares cas où la norme
whose lands are at issue. In most cases, it will be minimale acceptable est la consultation, celle-ci
significantly deeper than mere consultation. Some doit être menée de bonne foi, dans l’intention de
cases may even require the full consent of an tenir compte réellement des préoccupations des
aboriginal nation, particularly when provinces peuples autochtones dont les terres sont en jeu.
enact hunting and fishing regulations in relation to Dans la plupart des cas, l’obligation exigera beau-
aboriginal lands. coup plus qu’une simple consultation. Certaines

situations pourraient même exiger l’obtention du
consentement d’une nation autochtone, particuliè-
rement lorsque des provinces prennent des règle-
ments de chasse et de pêche visant des territoires
autochtones.

Second, aboriginal title, unlike the aboriginal 169Deuxièmement, contrairement au droit ancestral
right to fish for food, has an inescapably economic de pêcher à des fins alimentaires, le titre aborigène
aspect, particularly when one takes into account a inévitablement une dimension économique, parti-
the modern uses to which lands held pursuant to culièrement quand on tient compte des utilisations
aboriginal title can be put. The economic aspect of qui peuvent être faites aujourd’hui des terres déte-
aboriginal title suggests that compensation is rele- nues en vertu d’un titre aborigène. La dimension
vant to the question of justification as well, a pos- économique du titre aborigène montre que l’in-
sibility suggested in Sparrow and which I repeated demnisation est également un facteur pertinent à
in Gladstone. Indeed, compensation for breaches l’égard de la question de la justification, possibilité
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of fiduciary duty are a well-established part of the évoquée dans l’arrêt Sparrow et que j’ai répétée
landscape of aboriginal rights: Guerin. In keeping dans Gladstone. De fait, l’indemnisation des man-
with the duty of honour and good faith on the quements à l’obligation de fiduciaire est un aspect
Crown, fair compensation will ordinarily be bien établi du domaine des droits ancestraux: Gue-
required when aboriginal title is infringed. The rin. Conformément à l’obligation de la Couronne
amount of compensation payable will vary with d’agir de bonne foi et honorablement, il sera géné-
the nature of the particular aboriginal title affected ralement nécessaire de verser une juste indemnité
and with the nature and severity of the infringe- en cas d’atteinte à un titre aborigène. Le montant
ment and the extent to which aboriginal interests de l’indemnité payable variera en fonction de la
were accommodated. Since the issue of damages nature du titre aborigène touché, de la nature et de
was severed from the principal action, we received la gravité de l’atteinte et de la mesure dans laquelle
no submissions on the appropriate legal principles les intérêts des autochtones ont été pris en compte.
that would be relevant to determining the appropri- Comme la question des dommages-intérêts a été
ate level of compensation of infringements of dissociée de l’action principale, aucune observa-
aboriginal title. In the circumstances, it is best that tion ne nous a été présentée relativement aux prin-
we leave those difficult questions to another day. cipes juridiques appropriés qui seraient pertinents

pour déterminer l’indemnité qui devrait être versée
pour les atteintes au titre aborigène. Dans les cir-
constances, il est préférable que nous attendions
une autre occasion pour examiner ces questions
complexes.

D. Has a claim to self-government been made out D. Les appelants ont-ils établi le bien-fondé de
by the appellants? leur revendication de l’autonomie gouverne-

mentale?

In the courts below, considerable attention was170 Devant les juridictions inférieures, on s’est lon-
given to the question of whether s. 35(1) can pro- guement attardé à la question de savoir si le
tect a right to self-government, and if so, what the par. 35(1) peut protéger le droit à l’autonomie gou-
contours of that right are. The errors of fact made vernementale et, dans l’affirmative, quels sont les
by the trial judge, and the resultant need for a new contours de ce droit. En raison des erreurs de fait
trial, make it impossible for this Court to deter- commises par le juge de première instance, et de la
mine whether the claim to self-government has nécessité de tenir un nouveau procès qui en a
been made out. Moreover, this is not the right case découlé, il est impossible pour notre Cour de déci-
for the Court to lay down the legal principles to der si le bien-fondé de la revendication de l’auto-
guide future litigation. The parties seem to have nomie gouvernementale a été établi. De plus, il ne
acknowledged this point, perhaps implicitly, by s’agit pas d’un cas qui se prête à la formulation par
giving the arguments on self-government much la Cour des principes juridiques devant guider
less weight on appeal. One source of the decreased l’instruction d’autres affaires. Les parties semblent
emphasis on the right to self-government on appeal avoir reconnu ce point, peut-être implicitement, en
is this Court’s judgment Pamajewon. There, I held accordant beaucoup moins d’importance en appel
that rights to self-government, if they existed, can- aux arguments relatifs à l’autonomie gouverne-
not be framed in excessively general terms. The mentale. L’arrêt Pamajewon de notre Cour est une
appellants did not have the benefit of my judgment raison pour laquelle une moins grande importance
at trial. Unsurprisingly, as counsel for the a été attachée au droit à l’autonomie gouvernemen-
Wet’suwet’en specifically concedes, the appellants tale en appel. Dans cet arrêt, j’ai conclu que les
advanced the right to self-government in very droits relatifs à l’autonomie gouvernementale, s’ils

existent, ne peuvent pas être exprimés en termes
excessivement généraux. Au moment du procès,
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broad terms, and therefore in a manner not cogni- les appelants n’avaient évidemment pas pris con-
zable under s. 35(1). naissance de mon jugement dans cet arrêt rendu

ultérieurement. Il n’est donc pas étonnant, comme
l’admet explicitement l’avocat des Wet’suwet’en,
que les appelants aient plaidé le droit à l’autono-
mie gouvernementale en termes très généraux et,
par conséquent, d’une manière incompatible avec
le par. 35(1).

The broad nature of the claim at trial also led to 171Le caractère général de la revendication présen-
a failure by the parties to address many of the diffi- tée au procès a également fait en sorte que les par-
cult conceptual issues which surround the recogni- ties n’ont pas abordé bon nombre des difficiles
tion of aboriginal self-government. The degree of questions conceptuelles que soulève la reconnais-
complexity involved can be gleaned from the sance de l’autonomie gouvernementale des autoch-
Report of the Royal Commission on Aboriginal tones. Le Rapport de la Commission royale sur les
Peoples, which devotes 277 pages to the issue. peuples autochtones, qui consacre 304 pages à
That report describes different models of self- cette question, donne une bonne idée de sa com-
government, each differing with respect to their plexité. Ce rapport présente divers modèles d’auto-
conception of territory, citizenship, jurisdiction, nomie gouvernementale, tous différents les uns des
internal government organization, etc. We received autres, notamment en ce qui concerne le territoire,
little in the way of submissions that would help us la citoyenneté, la compétence et l’organisation
to grapple with these difficult and central issues. gouvernementale interne. On nous a présenté peu
Without assistance from the parties, it would be d’observations propres à nous aider à résoudre ces
imprudent for the Court to step into the breach. In questions fondamentales et difficiles. Sans l’aide
these circumstances, the issue of self-government des parties, il serait imprudent pour la Cour de
will fall to be determined at trial. s’avancer sur ce terrain. Dans ces circonstances, la

question de l’autonomie gouvernementale sera
tranchée au procès.

E. Did the province have the power to extinguish E. La province avait-elle, après 1871, le pouvoir
aboriginal rights after 1871, either under its d’éteindre des droits ancestraux soit par l’exer-
own jurisdiction or through the operation of cice de sa propre compétence soit par l’effet de
s. 88 of the Indian Act? l’art. 88 de la Loi sur les Indiens?

(1) Introduction (1) Introduction

For aboriginal rights to be recognized and 172Pour qu’un droit ancestral soit reconnu et con-
affirmed by s. 35(1), they must have existed in firmé par le par. 35(1), il devait exister en 1982.
1982. Rights which were extinguished by the sov- Cette disposition ne fait pas revivre des droits qui
ereign before that time are not revived by the pro- avaient été éteints par le souverain avant cette date.
vision. In a federal system such as Canada’s, the Dans un régime fédéral comme celui qui existe au
need to determine whether aboriginal rights have Canada, la nécessité de déterminer si des droits
been extinguished raises the question of which ancestraux ont été éteints oblige à se demander
level of government has jurisdiction to do so. In lequel des niveaux de gouvernement a compétence
the context of this appeal, that general question pour le faire. Dans le contexte du présent pourvoi,
becomes three specific ones. First, there is the cette question générale se subdivise en trois ques-
question whether the province of British Colum- tions particulières. Premièrement, il y a la question
bia, from the time it joined Confederation in 1871, de savoir si la province de la Colombie-
until the entrenchment of s. 35(1) in 1982, had the Britannique, depuis son entrée dans la fédération

19
97

 C
an

LI
I 3

02
 (

S
C

C
)



1116 [1997] 3 S.C.R.DELGAMUUKW v. B.C. The Chief Justice

jurisdiction to extinguish the rights of aboriginal en 1871 jusqu’à la constitutionnalisation du
peoples, including aboriginal title, in that prov- par. 35(1) en 1982, avait compétence pour étein-
ince. Second, if the province was without such dre, dans la province, les droits des peuples
jurisdiction, another question arises — whether autochtones, y compris le titre aborigène. Deuxiè-
provincial laws which were not in pith and sub- mement, si elle n’avait pas compétence pour le
stance aimed at the extinguishment of aboriginal faire, il faut alors se demander si les lois provin-
rights could have done so nevertheless if they were ciales qui ne visaient pas, de par leur essence
laws of general application. The third and final même, à éteindre des droits ancestraux ont quand
question is whether a provincial law, which could même pu le faire si elles étaient des lois d’applica-
otherwise not extinguish aboriginal rights, be tion générale. La troisième et dernière question
given that effect through referential incorporation consiste à décider si une loi provinciale qui ne
by s. 88 of the Indian Act. pourrait par ailleurs pas éteindre des droits ances-

traux pourrait se voir reconnaı̂tre cet effet par
incorporation par renvoi en application de l’art. 88
de la Loi sur les Indiens.

(2) Primary Jurisdiction (2) Compétence principale

Since 1871, the exclusive power to legislate in173 Depuis 1871, le pouvoir exclusif de légiférer sur
relation to “Indians, and Lands reserved for the «les Indiens et les terres réservées aux Indiens»
Indians” has been vested with the federal govern- appartient au gouvernement fédéral en vertu du
ment by virtue of s. 91(24) of the Constitution Act, par. 91(24) de la Loi constitutionnelle de 1867. Ce
1867. That head of jurisdiction, in my opinion, chef de compétence comprend, selon moi, le pou-
encompasses within it the exclusive power to voir exclusif d’éteindre les droits ancestraux, y
extinguish aboriginal rights, including aboriginal compris le titre aborigène.
title.

“Lands reserved for the Indians” «Les terres réservées aux Indiens»

I consider the second part of this provision first,174 Je vais d’abord examiner la deuxième partie de
which confers jurisdiction to the federal govern- cette disposition, c’est-à-dire celle qui attribue au
ment over “Lands reserved for the Indians”. The gouvernement fédéral compétence sur les «terres
debate between the parties centred on whether that réservées aux Indiens». Le débat entre les parties a
part of s. 91(24) confers jurisdiction to legislate porté sur la question de savoir si cette partie du
with respect to aboriginal title. The province’s par. 91(24) confère le pouvoir de légiférer relative-
principal submission is that “Lands reserved for ment au titre aborigène. Le principal argument
the Indians” are lands which have been specifically invoqué par la province est que les «terres réser-
set aside or designated for Indian occupation, such vées aux Indiens» sont des terres qui ont été
as reserves. However, I must reject that submis- expressément mises de côté ou désignées pour être
sion, because it flies in the face of the judgment of occupées par les Indiens, par exemple les réserves.
the Privy Council in St. Catherine’s Milling. One Je dois toutefois rejeter cet argument parce qu’il va
of the issues in that appeal was the federal jurisdic- à l’encontre du jugement rendu par le Conseil
tion to accept the surrender of lands held pursuant privé dans l’affaire St. Catherine’s Milling. L’une
to aboriginal title. It was argued that the federal des questions en litige dans ce pourvoi concernait
government, at most, had jurisdiction over “Indian le pouvoir du gouvernement fédéral d’accepter la
Reserves”. Lord Watson, speaking for the Privy cession de terres détenues en vertu d’un titre abori-
Council, rejected this argument, stating that had gène. On prétendait que le gouvernement fédéral
the intention been to restrict s. 91(24) in this way, avait tout au plus compétence sur les «réserves
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specific language to this effect would have been indiennes». S’exprimant au nom du Conseil privé,
used. He accordingly held that (at p. 59): Lord Watson a rejeté cet argument, déclarant que si

le législateur avait voulu limiter le par. 91(24) de
cette façon, il l’aurait dit en termes exprès. Lord
Watson a donc statué ainsi (à la p. 59):

. . . the words actually used are, according to their natu- [TRADUCTION] . . . les mots employés dans les faits sont,
ral meaning, sufficient to include all lands reserved, d’après leur sens naturel, suffisants pour englober toutes
upon any terms or conditions, for Indian occupation. les terres qui sont réservées, à quelque condition que ce

soit, pour être occupées par les Indiens.

Lord Watson’s reference to “all lands” encom- L’expression «toutes les terres» utilisée par lord
passes not only reserve lands, but lands held pursu- Watson englobe non seulement les terres des
ant to aboriginal title as well. Section 91(24), in réserves, mais aussi celles détenues en vertu d’un
other words, carries with it the jurisdiction to legis- titre aborigène. En d’autres termes, le par. 91(24)
late in relation to aboriginal title. It follows, by accorde le pouvoir de légiférer relativement au
implication, that it also confers the jurisdiction to titre aborigène. Il s’ensuit, par implication, qu’il
extinguish that title. accorde également le pouvoir d’éteindre ce titre.

The province responds by pointing to the fact 175La province a répondu en faisant remarquer que
that underlying title to lands held pursuant to le titre sous-jacent sur les terres détenues en vertu
aboriginal title vested with the provincial Crown d’un titre aborigène a été attribué à la Couronne
pursuant to s. 109 of the Constitution Act, 1867. In provinciale par l’art. 109 de la Loi constitution-
its submission, this right of ownership carried with nelle de 1867. Selon la province, ce droit de pro-
it the right to grant fee simples which, by implica- priété emportait le droit d’accorder des fiefs sim-
tion, extinguish aboriginal title, and so by negative ples éteignant par implication le titre aborigène, et
implication excludes aboriginal title from the il a donc pour conséquence d’exclure le titre abori-
scope of s. 91(24). The difficulty with the prov- gène de la portée du par. 91(24). Le problème que
ince’s submission is that it fails to take account of pose cet argument de la province est qu’il ne tient
the language of s. 109, which states in part that: pas compte du texte de l’art. 109, qui dit en partie

ce qui suit:

 109. All Lands, Mines, Minerals, and Royalties 109. Les terres, mines, minéraux et redevances appar-
belonging to the several Provinces of Canada . . . at the tenant aux différentes provinces du Canada [. . .] lors de
Union . . . shall belong to the several Prov- l’Union [. . .] appartiendront aux différentes provinces
inces . . . subject to any Trusts existing in respect [. . .] sous réserve des fiducies existantes et de tout inté-
thereof, and to any Interest other than that of the Prov- rêt autre que celui de la province à cet égard.
ince in the same.

Although that provision vests underlying title in Même si cette disposition accorde aux couronnes
provincial Crowns, it qualifies provincial owner- provinciales le titre sous-jacent, elle limite ce droit
ship by making it subject to the “any Interest other de propriété provincial en le subordonnant à «tout
than that of the Province in the same”. In St. intérêt autre que celui de la province à cet égard».
Catherine’s Milling, the Privy Council held that Dans l’arrêt St. Catherine’s Milling, le Conseil
aboriginal title was such an interest, and rejected privé a statué que le titre aborigène constituait un
the argument that provincial ownership operated as tel intérêt et a rejeté l’argument selon lequel le
a limit on federal jurisdiction. The net effect of that droit de propriété des provinces avait pour effet de
decision, therefore, was to separate the ownership limiter la compétence du gouvernement fédéral.
of lands held pursuant to aboriginal title from Concrètement, cet arrêt a donc eu pour effet de dis-
jurisdiction over those lands. Thus, although on socier le droit de propriété relatif aux terres déte-
surrender of aboriginal title the province would nues en vertu d’un titre aborigène de la compé-
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take absolute title, jurisdiction to accept surrenders tence exercée à l’égard de ces terres. Par
lies with the federal government. The same can be conséquent, même si la province obtient un titre
said of extinguishment — although on extinguish- absolu en cas de cession d’un titre aborigène, le
ment of aboriginal title, the province would take pouvoir d’accepter les cessions appartient au gou-
complete title to the land, the jurisdiction to extin- vernement fédéral. La même affirmation peut être
guish lies with the federal government. faite au sujet de l’extinction: même si la province

obtient un titre absolu sur les terres visées au
moment de l’extinction d’un titre aborigène, le
pouvoir d’éteindre ce titre appartient au gouverne-
ment fédéral.

I conclude with two remarks. First, even if the176 Je termine par deux remarques. Premièrement,
point were not settled, I would have come to the même si ce point n’avait pas été tranché, je serais
same conclusion. The judges in the court below parvenu à la même conclusion. Les juges de la
noted that separating federal jurisdiction over Indi- juridiction inférieure ont souligné que le fait de
ans from jurisdiction over their lands would have a dissocier la compétence du gouvernement fédéral à
most unfortunate result — the government vested l’égard des Indiens et sa compétence à l’égard des
with primary constitutional responsibility for terres indiennes produirait un résultat très regret-
securing the welfare of Canada’s aboriginal peo- table: en effet, comme le gouvernement fédéral est
ples would find itself unable to safeguard one of investi par la Constitution de la responsabilité prin-
the most central of native interests — their interest cipale de garantir le bien-être des peuples autoch-
in their lands. Second, although the submissions of tones du Canada, il se verrait dans l’impossibilité
the parties and my analysis have focussed on the de protéger l’un des droits les plus fondamentaux
question of jurisdiction over aboriginal title, in my des autochtones — savoir leur droit à leurs terres.
opinion, the same reasoning applies to jurisdiction Deuxièmement, même si les observations des par-
over any aboriginal right which relates to land. As ties et mon analyse étaient axés sur la question de
I explained earlier, Adams clearly establishes that la compétence à l’égard du titre aborigène, je suis
aboriginal rights may be tied to land but neverthe- d’avis que le même raisonnement s’applique à la
less fall short of title. Those relationships with the compétence à l’égard de tout droit ancestral se rap-
land, however, may be equally fundamental to portant à des terres. Comme je l’ai expliqué précé-
aboriginal peoples and, for the same reason that demment, l’arrêt Adams a clairement établi que des
jurisdiction over aboriginal title must vest with the droits ancestraux peuvent être rattachés à un terri-
federal government, so too must the power to leg- toire sans constituer un titre. Cependant, ces divers
islate in relation to other aboriginal rights in rela- rapports avec un territoire peuvent être tout aussi
tion to land. fondamentaux pour les peuples autochtones et,

pour la même raison il doit être investi de la com-
pétence à l’égard du titre aborigène, le gouverne-
ment fédéral doit être investi du pouvoir de légifé-
rer sur les autres droits ancestraux se rapportant au
territoire.

“Indians” «Les Indiens»

The extent of federal jurisdiction over Indians177 Notre Cour ne s’est pas prononcée définitive-
has not been definitively addressed by this Court. ment sur l’étendue de la compétence du gouverne-
We have not needed to do so because the vires of ment fédéral à l’égard des Indiens. Elle n’a pas eu
federal legislation with respect to Indians, under besoin de le faire parce que la validité des disposi-
the division of powers, has never been at issue. tions fédérales concernant les Indiens, dans le con-
The cases which have come before the Court under texte du partage des pouvoirs, n’a jamais été en
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s. 91(24) have implicated the question of jurisdic- cause. Les affaires qui ont été soumises à la Cour
tion over Indians from the other direction — relativement au par. 91(24) ont plutôt soulevé la
whether provincial laws which on their face apply question de la compétence à l’égard des Indiens du
to Indians intrude on federal jurisdiction and are point de vue opposé: c’est-à-dire en posant la ques-
inapplicable to Indians to the extent of that intru- tion de savoir si des lois provinciales qui, à pre-
sion. As I explain below, the Court has held that mière vue, s’appliquent aux Indiens, empiètent sur
s. 91(24) protects a “core” of Indianness from pro- la compétence du gouvernement fédéral, et si ces
vincial intrusion, through the doctrine of interjuris- lois sont inapplicables aux Indiens dans la mesure
dictional immunity. de cet empiètement. Comme je l’explique plus

loin, la Cour a statué que, par le principe de l’ex-
clusivité des compétences, le par. 91(24) protège
l’«essentiel» de la quiddité indienne, ou indianité,
contre les empiètements provinciaux.

It follows, at the very least, that this core falls 178Il s’ensuit, à tout le moins, que l’essentiel de
within the scope of federal jurisdiction over Indi- l’indianité relève de la compétence du fédéral sur
ans. That core, for reasons I will develop, encom- les Indiens. Pour des raisons que je vais exposer,
passes aboriginal rights, including the rights that l’essentiel de l’indianité englobe les droits ances-
are recognized and affirmed by s. 35(1). Laws traux, y compris les droits reconnus et confirmés
which purport to extinguish those rights therefore par le par. 35(1). Les lois censées éteindre ces
touch the core of Indianness which lies at the heart droits portent donc atteinte à l’essentiel de l’india-
of s. 91(24), and are beyond the legislative compe- nité qui est au cœur du par. 91(24), et elles outre-
tence of the provinces to enact. The core of Indian- passent la compétence législative des provinces.
ness encompasses the whole range of aboriginal L’essentiel de l’indianité englobe toute la gamme
rights that are protected by s. 35(1). Those rights des droits ancestraux protégés par le par. 35(1).
include rights in relation to land; that part of the Ces droits comprennent les droits se rapportant à
core derives from s. 91(24)’s reference to “Lands un territoire; cette partie de l’essentiel de l’india-
reserved for the Indians”. But those rights also nité découle de la référence aux «terres réservées
encompass practices, customs and traditions which aux Indiens» au par. 91(24). Cependant, ces droits
are not tied to land as well; that part of the core can comprennent également les coutumes, pratiques et
be traced to federal jurisdiction over “Indians”. traditions qui ne se rattachent pas à un territoire;
Provincial governments are prevented from legis- cette partie de l’essentiel de l’indianité découle de
lating in relation to both types of aboriginal rights. la compétence du fédéral à l’égard des «Indiens».

Il est interdit aux gouvernements provinciaux de
faire des lois portant sur ces deux types de droits
ancestraux.

(3) Provincial Laws of General Application (3) Lois provinciales d’application générale

The vesting of exclusive jurisdiction with the 179Le fait que le gouvernement fédéral soit investi,
federal government over Indians and Indian lands en vertu du par. 91(24), de la compétence exclu-
under s. 91(24), operates to preclude provincial sive à l’égard des Indiens et des terres réservées
laws in relation to those matters. Thus, provincial aux Indiens a pour effet d’empêcher l’édiction de
laws which single out Indians for special treatment lois provinciales sur ces questions. Par conséquent,
are ultra vires, because they are in relation to Indi- les lois provinciales qui visent à imposer un traite-
ans and therefore invade federal jurisdiction: see ment spécial aux Indiens sont inconstitutionnelles
R. v. Sutherland, [1980] 2 S.C.R. 451. However, it parce qu’elles se rapportent aux Indiens et empiè-

tent donc sur la compétence du fédéral: voir R. c.
Sutherland, [1980] 2 R.C.S. 451. Toutefois, il
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is a well-established principle that (Four B Manu- existe un principe bien établi selon lequel (Four B
facturing Ltd., supra, at p. 1048): Manufacturing Ltd., précité, à la p. 1048):

The conferring upon Parliament of exclusive legisla- L’attribution au Parlement de la compétence législa-
tive competence to make laws relating to certain classes tive exclusive de faire des lois relatives à certaines caté-
of persons does not mean that the totality of these per- gories de personnes ne signifie pas que la totalité des
sons’ rights and duties comes under primary federal droits et obligations de ces personnes relève de la com-
competence to the exclusion of provincial laws of gen- pétence fédérale principale à l’exclusion des lois provin-
eral application. ciales d’application générale.

In other words, notwithstanding s. 91(24), provin- En d’autres termes, malgré le par. 91(24), les lois
cial laws of general application apply proprio provinciales d’application générale s’appliquent
vigore to Indians and Indian lands. Thus, this Court proprio vigore (d’elles-mêmes) aux Indiens et aux
has held that provincial labour relations legislation terres indiennes. Ainsi, notre Cour a statué que les
(Four B) and motor vehicle laws (R. v. Francis, lois provinciales sur les relations de travail (Four
[1988] 1 S.C.R. 1025), which purport to apply to B) et les lois sur les véhicules à moteur (R. c.
all persons in the province, also apply to Indians Francis, [1988] 1 R.C.S. 1025), qui sont censées
living on reserves. s’appliquer à toutes les personnes dans la province,

s’appliquent également aux Indiens qui vivent dans
des réserves.

What must be answered, however, is whether180 Il faut toutefois répondre à la question de savoir
the same principle allows provincial laws of gen- si ce même principe autorise l’extinction de droits
eral application to extinguish aboriginal rights. I ancestraux par des lois provinciales d’application
have come to the conclusion that a provincial law générale. Je suis arrivé à la conclusion qu’une loi
of general application could not have this effect, provinciale d’application générale ne peut pas
for two reasons. First, a law of general application avoir cet effet, et ce pour deux raisons. Première-
cannot, by definition, meet the standard which has ment, par définition, une loi provinciale d’applica-
been set by this Court for the extinguishment of tion générale ne peut pas, sans être ultra vires, res-
aboriginal rights without being ultra vires the pecter la norme qui a été établie par notre Cour à
province. That standard was laid down in Sparrow, l’égard de l’extinction des droits ancestraux. Cette
supra, at p. 1099, as one of “clear and plain” norme, qui a été énoncée dans Sparrow, précité, à
intent. In that decision, the Court drew a distinc- la p. 1099, est celle de l’intention «claire et
tion between laws which extinguished aboriginal expresse». Dans cet arrêt, la Cour a établi une dis-
rights, and those which merely regulated them. tinction entre les règles de droit qui éteignent des
Although the latter types of laws may have been droits ancestraux et celles qui se bornent à les
“necessarily inconsistent” with the continued exer- réglementer. Quoique des règles de droit apparte-
cise of aboriginal rights, they could not extinguish nant à cette deuxième catégorie aient pu être
those rights. While the requirement of clear and «nécessairement incompatibles» avec l’exercice
plain intent does not, perhaps, require that the continu de droits ancestraux, elles ne pouvaient pas
Crown “use language which refers expressly to its éteindre ces droits. Même si l’obligation de mani-
extinguishment of aboriginal rights” (Gladstone, fester une intention claire et expresse n’exige peut-
supra, at para. 34), the standard is still quite high. être pas que le gouvernement «utilise des mots fai-
My concern is that the only laws with the suffi- sant explicitement état de l’extinction de droits
ciently clear and plain intention to extinguish ancestraux» (Gladstone, précité, au par. 34), la
aboriginal rights would be laws in relation to Indi- norme est néanmoins très élevée. Le problème que
ans and Indian lands. As a result, a provincial law je vois est que les seules règles de droit capables
could never, proprio vigore, extinguish aboriginal d’exprimer une intention suffisamment claire et

expresse d’éteindre des droits ancestraux seraient
des règles de droit ayant trait aux Indiens et aux
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rights, because the intention to do so would take terres indiennes. En conséquence, une règle de
the law outside provincial jurisdiction. droit provinciale ne pourrait jamais éteindre d’elle-

même des droits ancestraux, puisque l’existence de
cette intention aurait pour effet d’exclure cette
règle de la compétence de la province.

Second, as I mentioned earlier, s. 91(24) pro- 181Deuxièmement, comme je l’ai mentionné plus
tects a core of federal jurisdiction even from pro- tôt, le par. 91(24) protège l’essentiel de la compé-
vincial laws of general application, through the tence du fédéral, même contre les lois provinciales
operation of the doctrine of interjurisdictional d’application générale, par l’application du prin-
immunity. That core has been described as matters cipe de l’exclusivité des compétences. Il a été dit
touching on “Indianness” or the “core of Indian- que ces éléments essentiels se rapportent à des
ness” (Dick, supra, at pp. 326 and 315; also see questions touchant à la «quiddité indienne» ou au
Four B, supra, at p. 1047 and Francis, supra, at «fondement même de la quiddité indienne» (Dick,
pp. 1028-29). The core of Indianness at the heart précité, aux pp. 326 et 315; voir aussi Four B, pré-
of s. 91(24) has been defined in both negative and cité, à la p. 1047 et Francis, précité, aux pp. 1028
positive terms. Negatively, it has been held to not et 1029). On a défini l’essentiel de l’indianité qui
include labour relations (Four B) and the driving est au cœur du par. 91(24) en disant ce qu’il est et
of motor vehicles (Francis). The only positive for- en disant ce qu’il n’est pas. Dans des exemples de
mulation of Indianness was offered in Dick. Speak- cette dernière situation, on a statué que l’essentiel
ing for the Court, Beetz J. assumed, but did not de l’indianité ne comprenait pas les relations de
decide, that a provincial hunting law did not apply travail (Four B) ni la conduite de véhicules à
proprio vigore to the members of an Indian band to moteur (Francis). Le seul exemple concret d’india-
hunt and because those activities were “at the cen- nité a été donné dans l’arrêt Dick. S’exprimant au
tre of what they do and what they are” (at p. 320). nom de la Cour, le juge Beetz a tenu pour acquis,
But in Van der Peet, I described and defined the sans toutefois se prononcer sur la question, qu’une
aboriginal rights that are recognized and affirmed loi provinciale en matière de chasse ne s’appliquait
by s. 35(1) in a similar fashion, as protecting the pas d’elle-même aux membres d’une bande
occupation of land and the activities which are indienne lorsqu’ils chassent parce que ces activités
integral to the distinctive aboriginal culture of the étaient «au cœur même de leur existence et de leur
group claiming the right. It follows that aboriginal être» (à la p. 320). Dans Van der Peet, toutefois,
rights are part of the core of Indianness at the heart j’ai décrit et défini les droits ancestraux reconnus
of s. 91(24). Prior to 1982, as a result, they could et confirmés par le par. 35(1) d’une manière ana-
not be extinguished by provincial laws of general logue, c’est-à-dire comme des droits protégeant
application. l’occupation des terres et les activités qui font par-

tie intégrante de la culture distinctive autochtone
du groupe qui revendique le droit. Il s’ensuit que
les droits ancestraux font partie de l’essentiel de
l’indianité qui est au cœur du par. 91(24). Par con-
séquent, avant 1982, ces droits ne pouvaient pas
être éteints par des lois provinciales d’application
générale.

(4) Section 88 of the Indian Act (4) L’article 88 de la Loi sur les Indiens

Provincial laws which would otherwise not 182Cependant, des règles de droit provinciales qui
apply to Indians proprio vigore, however, are autrement ne s’appliqueraient pas d’elles-mêmes
allowed to do so by s. 88 of the Indian Act, which aux Indiens peuvent le faire par l’effet de l’art. 88
incorporates by reference provincial laws of gen- de la Loi sur les Indiens, qui incorpore par renvoi

19
97

 C
an

LI
I 3

02
 (

S
C

C
)



1122 [1997] 3 S.C.R.DELGAMUUKW v. B.C. The Chief Justice

eral application: Dick, supra, at pp. 326-27; Der- les lois provinciales d’application générale: Dick,
rickson v. Derrickson, [1986] 1 S.C.R. 285, at précité, aux pp. 326 et 327; Derrickson c. Der-
p. 297; Francis, supra, at pp. 1030-31. However, it rickson, [1986] 1 R.C.S. 285, à la p. 297; Francis,
is important to note, in Professor Hogg’s words, précité, aux pp. 1030 et 1031. Toutefois, il est
that s. 88 does not “invigorate” provincial laws important de souligner, dans les mots du profes-
which are invalid because they are in relation to seur Hogg, que l’art. 88 ne [TRADUCTION] «revi-
Indians and Indian lands (Constitutional Law of gore» pas des règles de droit provinciales qui sont
Canada (3rd ed. 1992), at p. 676; also see Dick, invalides parce qu’elles se rapportent aux Indiens
supra, at p. 322). What this means is that s. 88 et aux terres indiennes (Constitutional Law of
extends the effect of provincial laws of general Canada (3e éd. 1992), à la p. 676; voir aussi Dick,
application which cannot apply to Indians and précité, à la p. 322). Ce que cela veut dire, c’est
Indian lands because they touch on the Indianness que l’art. 88 étend l’effet des lois provinciales
at the core of s. 91(24). For example, a provincial d’application générale qui ne sauraient autrement
law which regulated hunting may very well touch s’appliquer aux Indiens et aux terres indiennes
on this core. Although such a law would not apply parce qu’elles touchent à la quiddité indienne qui
to aboriginal people proprio vigore, it would still est au cœur du par. 91(24). Par exemple, une règle
apply through s. 88 of the Indian Act, being a law de droit provinciale réglementant la chasse peut
of general application. Such laws are enacted to très bien affecter ce fondement. Même si une telle
conserve game and for the safety of all. loi ne s’appliquait pas d’elle-même aux peuples

autochtones, elle le ferait néanmoins sous l’effet de
l’art. 88 de la Loi sur les Indiens, en tant que loi
d’application générale. De telles lois sont adoptées
pour la conservation du gibier et pour assurer la
sécurité de tous.

The respondent B.C. Crown argues that since183 La province intimée prétend que, comme les
such laws are intra vires the province, and applica- provinces ont le pouvoir d’adopter de telles lois et
ble to aboriginal persons, s. 88 could allow provin- que celles-ci sont applicables aux autochtones,
cial laws to extinguish aboriginal rights. I reject l’art. 88 pourrait autoriser l’extinction de droits
this submission, for the simple reason that s. 88 ancestraux par des règles de droit provinciales. Je
does not evince the requisite clear and plain intent rejette cet argument pour la simple raison que l’in-
to extinguish aboriginal rights. The provision tention claire et expresse requise pour l’extinction
states in full: de droits ancestraux ne ressort pas de l’art. 88.

Cette disposition est rédigée ainsi:

88. Subject to the terms of any treaty and any other 88. Sous réserve des dispositions de quelque traité et
Act of Parliament, all laws of general application from de quelque autre loi fédérale, toutes les lois d’applica-
time to time in force in any province are applicable to tion générale et en vigueur dans une province sont appli-
and in respect of Indians in the province, except to the cables aux Indiens qui s’y trouvent et à leur égard, sauf
extent that those laws are inconsistent with this Act or dans la mesure où ces lois sont incompatibles avec la
any order, rule, regulation or by-law made thereunder, présente loi ou quelque arrêté, ordonnance, règle, règle-
and except to the extent that those laws make provision ment ou règlement administratif pris sous son régime, et
for any matter for which provision is made by or under sauf dans la mesure où ces lois contiennent des disposi-
this Act. tions sur toute question prévue par la présente loi ou

sous son régime.

I see nothing in the language of the provision Selon moi, il n’y a rien dans le texte de cette dispo-
which even suggests the intention to extinguish sition qui suggère même l’intention d’éteindre des
aboriginal rights. Indeed, the explicit reference to droits ancestraux. De fait, l’allusion explicite aux
treaty rights in s. 88 suggests that the provision droits issus de traités à l’art. 88 indique que cette
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was clearly not intended to undermine aboriginal disposition n’est manifestement pas censée porter
rights. atteinte aux droits ancestraux.

VI. Conclusion and Disposition VI. Conclusion et dispositif

For the reasons I have given above, I would 184Pour les motifs que je viens d’exposer, je suis
allow the appeal in part, and dismiss the cross- d’avis d’accueillir le pourvoi en partie et de rejeter
appeal. Reluctantly, I would also order a new trial. le pourvoi incident. À regret, j’ordonnerais égale-

ment la tenue d’un nouveau procès.

I conclude with two observations. The first is 185Je vais conclure par deux observations. En pre-
that many aboriginal nations with territorial claims mier lieu, de nombreuses nations autochtones dont
that overlap with those of the appellants did not les revendications territoriales chevauchent celles
intervene in this appeal, and do not appear to have des appelants ne sont pas intervenues dans le pré-
done so at trial. This is unfortunate, because deter- sent pourvoi et ne paraissent pas l’avoir fait en pre-
minations of aboriginal title for the Gitksan and mière instance. Cette situation est malheureuse
Wet’suwet’en will undoubtedly affect their claims parce que les décisions relatives au titre aborigène
as well. This is particularly so because aboriginal des Gitksan et des Wet’suwet’en auront indubita-
title encompasses an exclusive right to the use and blement un effet sur les revendications de ces
occupation of land, i.e., to the exclusion of both autres nations autochtones, particulièrement en rai-
non-aboriginals and members of other aboriginal son du fait que le titre aborigène comprend le droit
nations. It may, therefore, be advisable if those exclusif d’utiliser et d’occuper des terres, c’est-à-
aboriginal nations intervened in any new litigation. dire de le faire à l’exclusion des non-autochtones

et des membres d’autres nations autochtones. Par
conséquent, peut-être serait-il souhaitable que ces
autres nations autochtones interviennent dans une
nouvelle instance.

Finally, this litigation has been both long and 186En second lieu, la présente affaire a été longue
expensive, not only in economic but in human et coûteuse, non seulement sur le plan financier
terms as well. By ordering a new trial, I do not mais aussi sur le plan humain. En ordonnant la
necessarily encourage the parties to proceed to liti- tenue d’un nouveau procès, je n’encourage pas
gation and to settle their dispute through the nécessairement les parties à introduire une instance
courts. As was said in Sparrow, at p. 1105, s. 35(1) et à régler leur différend devant les tribunaux.
“provides a solid constitutional base upon which Comme il a été dit dans Sparrow, à la p. 1105, le
subsequent negotiations can take place”. Those par. 35(1) «procure [. . .] un fondement constitu-
negotiations should also include other aboriginal tionnel solide à partir duquel des négociations ulté-
nations which have a stake in the territory claimed. rieures peuvent être entreprises». Devraient égale-
Moreover, the Crown is under a moral, if not a ment participer à ces négociations les autres
legal, duty to enter into and conduct those negotia- nations autochtones qui ont un intérêt dans le terri-
tions in good faith. Ultimately, it is through negoti- toire revendiqué. En outre, la Couronne a l’obliga-
ated settlements, with good faith and give and take tion morale, sinon légale, d’entamer et de mener
on all sides, reinforced by the judgments of this ces négociations de bonne foi. En fin de compte,
Court, that we will achieve what I stated in Van der c’est au moyen de règlements négociés — toutes
Peet, supra, at para. 31, to be a basic purpose of les parties négociant de bonne foi et faisant les
s. 35(1) — “the reconciliation of the pre-existence compromis qui s’imposent — processus renforcé

par les arrêts de notre Cour, que nous pourrons réa-
liser ce que, dans Van der Peet, précité, au par. 31,
j’ai déclaré être l’objet fondamental du par. 35(1),
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of aboriginal societies with the sovereignty of the c’est-à-dire «concilier la préexistence des sociétés
Crown”. Let us face it, we are all here to stay. autochtones et la souveraineté de Sa Majesté». Il

faut se rendre à l’évidence, nous sommes tous ici
pour y rester. 

The reasons of La Forest and L’Heureux-Dubé Version française des motifs des juges La Forest
JJ. were delivered by et L’Heureux-Dubé rendus par

LA FOREST J. — I have read the reasons of the187 LE JUGE LA FOREST — J’ai lu les motifs du Juge
Chief Justice, and while I agree with his conclu- en chef et, bien que je souscrive à sa conclusion, je
sion, I disagree with various aspects of his reasons suis en désaccord avec divers aspects de ses motifs
and in particular, with the methodology he uses to et en particulier avec la méthode dont il se sert
prove that aboriginal peoples have a general right pour établir que les peuples autochtones ont un
of occupation of certain lands (often referred to as droit général d’occupation de certaines terres (sou-
“aboriginal title”). vent appelé «titre aborigène»).

I begin by considering why a new trial is neces-188 Je vais d’abord examiner les raisons pour les-
sary in this case. It is true, as the Chief Justice quelles la tenue d’un nouveau procès est nécessaire
points out, that the amalgamation of the appellants’ en l’espèce. Il est vrai, comme le souligne le Juge
individual claims represents a defect in the plead- en chef, que la fusion des revendications indivi-
ings and, technically speaking, this prevents us duelles des appelants constitue un vice affectant les
from considering the merits of the case. However, actes de procédure et que, sur le plan de la forme,
in my view, there is a more substantive problem cela nous empêche d’examiner le fond de l’affaire.
with the pleadings in this case. Before this Court, Cependant, à mon avis, les actes de procédure en
the appellants sought a declaration of “aboriginal l’espèce posent un problème encore plus substan-
title” but attempted, in essence, to prove that they tiel. En effet, même si, devant notre Cour, les
had complete control over the territory in question. appelants ont sollicité un jugement déclarant
The appellants effectively argued on appeal, as l’existence d’un «titre aborigène», ils ont essentiel-
they did at trial, that by virtue of their social and lement tenté d’établir qu’ils exerçaient un contrôle
land tenure systems — consisting of Chief author- complet sur le territoire en question. En appel, les
ity, Houses, feasts, crests, and totem poles — they appelants ont effectivement prétendu, comme ils
acquired an absolute interest in the claimed terri- l’avaient fait en première instance, qu’en vertu de
tory, including ownership of and jurisdiction over leur régime de tenure foncière et de leur organisa-
the land. The problem with this approach is that it tion sociale — constituée de l’autorité des chefs,
requires proof of governance and control as de maisons, de célébrations, d’armoiries et de mâts
opposed to proof of general occupation of the totémiques — ils ont acquis un intérêt absolu sur le
affected land. Only the latter is the sine qua non of territoire revendiqué, y compris la propriété des
“aboriginal title”. It follows that what the appel- terres visées et la compétence sur celles-ci. Le pro-
lants sought by way of declaration from this Court blème que pose cette approche est qu’elle exige
and what they set out to prove by way of the evi- qu’on prouve la gestion et le contrôle des terres
dence were two different matters. In light of this visées, plutôt que l’occupation générale de celles-
substantive defect in the pleadings, a new trial ci. Or, seule la preuve du deuxième fait est la con-

dition sine qua non de l’existence du «titre abori-
gène». Il s’ensuit que ce que les appelants ont
demandé à notre Cour de leur reconnaı̂tre, par voie
de jugement déclaratoire, et ce qu’ils se sont
efforcés d’établir par la preuve, étaient deux cho-
ses différentes. Étant donné ce vice substantiel
entachant les actes de procédure, la tenue d’un
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should be ordered to permit a reassessment of the nouveau procès doit être ordonnée pour permettre
matter on the basis of these reasons. le réexamen de la question, sur le fondement des

présents motifs.

In my view, the foundation of “aboriginal title” 189À mon avis, le fondement du «titre aborigène» a
was succinctly described by Judson J. in Calder v. été décrit de façon succincte par le juge Judson,
Attorney-General of British Columbia, [1973] dans Calder c. Procureur général de la Colombie-
S.C.R. 313, where, at p. 328, he stated: “the fact is Britannique, [1973] R.C.S. 313, où il a dit, à la
that when the settlers came, the Indians were there, p. 328: «mais il reste que lorsque les colons sont
organized in societies and occupying the land as arrivés, les Indiens étaient déjà là, ils étaient orga-
their forefathers had done for centuries. This is nisés en sociétés et occupaient les terres comme
what Indian title means . . . .” Relying in part on leurs ancêtres l’avaient fait depuis des siècles.
Judson J.’s remarks, Dickson J. (as he then was) C’est ce que signifie le titre indien . . .» S’ap-
wrote in Guerin v. The Queen, [1984] 2 S.C.R. puyant en partie sur les commentaires du juge
335, at p. 382, that aboriginal peoples have a Judson, le juge Dickson (plus tard juge en chef) a
“legal right to occupy and possess certain lands, écrit, dans Guerin c. La Reine, [1984] 2 R.C.S.
the ultimate title to which is in the Crown”. As 335, à la p. 382, que les peuples autochtones ont le
well, in Canadian Pacific Ltd. v. Paul, [1988] 2 «droit, en common law, d’occuper et de posséder
S.C.R. 654, this Court stated, at p. 678: “The ines- certaines terres dont le titre de propriété est finale-
capable conclusion from the Court’s analysis of ment détenu par Sa Majesté». En outre, dans
Indian title up to this point is that the Indian inter- Canadien Pacifique Ltée c. Paul, [1988] 2 R.C.S.
est in land is truly sui generis. It is more than the 654, notre Cour a dit ceci, à la p. 678: «La conclu-
right to enjoyment and occupancy although . . . it sion inéluctable qui se dégage jusqu’à maintenant
is difficult to describe what more in traditional de l’analyse que la Cour a faite du titre indien est
property law terminology”. More recently, Judson que les Indiens ont un véritable droit sui generis
J.’s views were reiterated in R. v. Van der Peet, sur leurs terres. Il s’agit de quelque chose de plus
[1996] 2 S.C.R. 507. There Lamer C.J. wrote for qu’un droit de jouissance et d’occupation bien
the majority, at para. 30, that the doctrine of [. . .] [qu’]il soit difficile de décrire ce en quoi con-
aboriginal rights (one aspect of which is “aborigi- siste ce quelque chose de plus au moyen de la ter-
nal title”) arises from “one simple fact: when minologie traditionnelle du droit des biens». Plus
Europeans arrived in North America, aboriginal récemment, les vues du juge Judson ont été réité-
peoples were already here, living in communities rées dans R. c. Van der Peet, [1996] 2 R.C.S. 507.
on the land, and participating in distinctive cul- Dans cet arrêt, le juge en chef Lamer a écrit, au
tures, as they had done for centuries” (emphasis in nom des juges majoritaires, au par. 30, que la doc-
original). trine des droits ancestraux (dont un aspect est le

«titre aborigène») découle d’«un fait bien simple:
quand les Européens sont arrivés en Amérique du
Nord, les peuples autochtones s’y trouvaient déjà,
ils vivaient en collectivités sur ce territoire et parti-
cipaient à des cultures distinctives, comme ils
l’avaient fait pendant des siècles» (souligné dans
l’original).

It follows from these cases that the aboriginal 190Il ressort de ces arrêts que le droit de possession
right of possession is derived from the historic ancestral d’un peuple autochtone découle de l’oc-
occupation and use of ancestral lands by aboriginal cupation et de l’utilisation historiques par celui-ci
peoples. Put another way, “aboriginal title” is de ses terres ancestrales. Autrement dit, le «titre
based on the continued occupation and use of the aborigène» se fonde sur l’occupation et l’utilisa-

19
97

 C
an

LI
I 3

02
 (

S
C

C
)
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land as part of the aboriginal peoples’ traditional tion ininterrompues des terres visées par le peuple
way of life. This sui generis interest is not equated autochtone dans le cadre de son mode de vie tradi-
with fee simple ownership; nor can it be described tionnel. Ce droit sui generis n’équivaut pas à la
with reference to traditional property law concepts. propriété en fief simple et il ne peut pas non plus
The best description of “aboriginal title”, as set out être décrit au moyen des concepts traditionnels du
above, is a broad and general one derived from droit des biens. Comme il a été expliqué plus tôt, la
Judson J.’s pronouncements in Calder, supra. meilleure façon de décrire le «titre aborigène» con-
Adopting the same approach, Dickson J. wrote in siste à le décrire en termes larges et généraux, à
Guerin, supra, that the aboriginal right of occu- partir des déclarations du juge Judson dans Calder,
pancy is further characterized by two principal fea- précité. Adoptant la même approche, le juge
tures. First, this sui generis interest in the land is Dickson a écrit, dans Guerin, précité, que le droit
personal in that it is generally inalienable except to d’occupation ancestral comportait en outre deux
the Crown. Second, in dealing with this interest, caractéristiques principales. Premièrement, ce droit
the Crown is subject to a fiduciary obligation to sui generis est personnel en ce sens qu’il est géné-
treat aboriginal peoples fairly. Dickson J. went on ralement inaliénable, sauf en faveur de la Cou-
to conclude, at p. 382, that “[a]ny description of ronne. Deuxièmement, dans ses opérations concer-
Indian title which goes beyond these two features nant ce droit, la Couronne est assujettie à une
is both unnecessary and potentially misleading”. obligation de fiduciaire, savoir celle de traiter équi-
I share his views and am therefore reluctant to tablement les peuples autochtones. Le juge
define more precisely the “right [of aboriginal Dickson poursuit en concluant, à la p. 382, que
peoples] to continue to live on their lands as their «[t]oute description du titre indien qui va plus loin
forefathers had lived”; see Calder, at p. 328. que ces deux éléments est superflue et risque d’in-

duire en erreur». Je partage les vues exprimées par
le juge Dickson et je suis en conséquence réticent à
définir avec plus de précision le «droit [des
peuples autochtones] de continuer à vivre sur leurs
terres comme l’avaient fait leurs ancêtres»; Calder,
à la p. 328.

The approach I adopt, in defining the aboriginal191 Le point de vue que j’adopte pour définir le
right of occupancy, is also a highly contextual one. droit d’occupation ancestral est, de plus, éminem-
More specifically, I find it necessary to make a ment contextuel. Plus précisément, j’estime qu’il
distinction between: (1) the recognition of a gen- est nécessaire de faire la distinction entre les deux
eral right to occupy and possess ancestral lands; aspects suivants: (1) la reconnaissance d’un droit
and (2) the recognition of a discrete right to engage général d’occuper et de posséder des terres ances-
in an aboriginal activity in a particular area. I trales; (2) la reconnaissance d’un droit distinct
defined the latter in R. v. Côté, [1996] 3 S.C.R. d’exercer une activité autochtone dans une région
139, at para. 97, as “the traditional use, by a tribe particulière. J’ai défini ce dernier aspect dans R. c.
of Indians, that has continued from pre-contact Côté, [1996] 3 R.C.S. 139, au par. 97, comme étant
times of a particular area for a particular purpose”. «l’utilisation traditionnelle — remontant avant
The issue in Côté, as in Van der Peet, was whether l’arrivée des Européens — que fait une tribu
the use of a particular fishing spot was really an indienne d’un territoire donné, à une fin particu-
aspect of the aboriginal peoples’ way of life in pre- lière». La question qui était en litige dans Côté,
contact times; see also in the Van der Peet trilogy tout comme dans Van der Peet, était de savoir si
R. v. Gladstone, [1996] 2 S.C.R. 723, and R. v. l’utilisation d’un site de pêche particulier consti-
N.T.C. Smokehouse Ltd., [1996] 2 S.C.R. 672. In tuait véritablement un aspect du mode de vie des
all those cases, the fishing rights asserted by the peuples autochtones avant le contact avec les
aboriginal claimants were not associated with a Européens; voir également les autres arrêts de la
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more general occupancy of the affected land. By trilogie Van der Peet, soit R. c. Gladstone, [1996] 2
contrast, the present case deals with a general R.C.S. 723, et R. c. N.T.C. Smokehouse Ltd.,
claim to occupy and possess vast tracts of territory [1996] 2 R.C.S. 672. Dans toutes ces affaires, les
(58,000 square kilometres). This type of genera- droits de pêche revendiqués par les autochtones
lized land claim is not merely a bundle of discrete n’étaient pas liés à une occupation plus générale
aboriginal rights to engage in specific activities. des terres visées. À l’opposé, le présent cas con-
Rather, it is, as the Chief Justice states, at para. cerne une revendication générale visant le droit
111, the “right to use land for a variety of activi- d’occuper et de posséder de vastes étendues de ter-
ties, not all of which need be aspects of practices, ritoire (58 000 kilomètres carrés). Ce type de
customs and traditions which are integral to the revendication territoriale générale n’est pas qu’un
distinctive cultures of aboriginal societies”. These simple faisceau de droits ancestraux distincts auto-
land-based activities are, of course, related to the risant l’exercice d’activités particulières. Il s’agit
aboriginal society’s habits and mode of life. plutôt, comme le dit le Juge en chef, au par. 111,

du «droit d’utiliser des terres pour y exercer diffé-
rentes activités qui ne doivent pas nécessairement
toutes être des aspects de coutumes, pratiques et
traditions faisant partie intégrante des cultures dis-
tinctives des sociétés autochtones». Il va de soi que
ces activités — qui se rattachent au territoire —
sont liées aux habitudes et au mode de vie de la
société autochtone.

I note, as well, that in defining the nature of 192En outre, je souligne qu’en définissant la nature
“aboriginal title”, one should generally not be con- du «titre aborigène» il faut généralement faire abs-
cerned with statutory provisions and regulations traction des dispositions législatives et réglemen-
dealing with reserve lands. In Guerin, supra, this taires concernant les terres des réserves. Dans Gue-
Court held that the interest of an Indian band in a rin, précité, notre Cour a statué que le droit que
reserve is derived from, and is of the same nature possède une bande indienne sur une réserve
as, the interest of an aboriginal society in its tradi- découle du droit de la société autochtone sur ses
tional tribal lands. Accordingly, the Court treated terres tribales traditionnelles, et qu’il est de la
the aboriginal interest in reserve lands as one of même nature que celui-ci. Par conséquent, notre
occupation and possession while recognizing that Cour a considéré que le droit des autochtones sur
the underlying title to those lands was in the les terres des réserves était un droit d’occupation et
Crown. It was not decided in Guerin, supra, and it de possession, tout en reconnaissant que le titre de
by no means follows, that specific statutory provi- propriété sous-jacent de ces terres appartenait à la
sions governing reserve lands should automatically Couronne. Il n’a pas été décidé, dans Guerin, pré-
apply to traditional tribal lands. For this reason, I cité, et il ne s’ensuit pas que les dispositions légis-
am unable to assume that specific “reserve” provi- latives particulières régissant les terres des réserves
sions of the Indian Act, R.S.C., 1985, c. I-5, and s’appliquent automatiquement aux terres tribales
the Indian Oil and Gas Act, R.S.C., 1985, c. I-7, traditionnelles. Pour cette raison, je ne peux pas
apply to huge tracts of land which are subject to an présumer que les dispositions particulières concer-
aboriginal right of occupancy. nant les «réserves» prévues par la Loi sur les

Indiens, L.R.C. (1985), ch. I-5, et par la Loi sur le
pétrole et le gaz des terres indiennes, L.R.C.
(1985), ch. I-7, s’appliquent à d’énormes étendues
de territoire faisant l’objet d’un droit d’occupation
ancestral.
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I turn next to this Court’s decision in Van der193 Je vais maintenant examiner l’arrêt de notre
Peet, supra, where the Chief Justice identified a Cour Van der Peet, précité, dans lequel le Juge en
number of factors essential to the recognition of chef a fait état d’un certain nombre de facteurs
aboriginal rights under s. 35(1) of the Constitution essentiels à la reconnaissance des droits ancestraux
Act, 1982. As I have already indicated, the Van der visés au par. 35(1) de la Loi constitutionnelle de
Peet trilogy dealt with activity-based discrete 1982. Comme je l’ai déjà indiqué, la trilogie Van
rights and, more specifically, with fishing activi- der Peet concernait des droits distincts liés à cer-
ties that were carried out in the face of statutory taines activités et, plus précisément, des activités
prohibitions. By contrast, the present case deals de pêche exercées en dépit d’interdictions prévues
with a generalized claim over vast tracts of terri- par la loi. À l’opposé, le présent cas porte sur une
tory, a claim which is itself the foundation for par- revendication générale visant de vastes étendues de
ticular rights and activities. Moreover, I agree with territoire, revendication qui constitue elle-même le
the appellants that this generalized claim should fondement de droits et d’activités de nature parti-
not be defined as merely a compendium of aborigi- culière. En outre, je suis d’accord avec les appe-
nal rights, each of which must meet the test set out lants que cette revendication générale ne doit pas
in Van der Peet. Nonetheless, I am of the view that être définie comme un simple ensemble de droits
the “key” factors identified in Van der Peet, ancestraux, dont chacun doit satisfaire au critère
namely precision, specificity, continuity, and cen- énoncé dans Van der Peet. Néanmoins, je suis
trality are still met by my approach in the present d’avis que l’approche que je retiens en l’espèce
case. satisfait quand même aux facteurs «clés» men-

tionnés dans Van der Peet, savoir la précision, la
spécificité, la continuité et le caractère fondamen-
tal.

First, it is clear that the nature of an aboriginal194 Premièrement, il est clair que la nature d’une
claim must be identified precisely with regard to revendication autochtone doit être rattachée préci-
particular practices, customs and traditions. As sément à des coutumes, pratiques et traditions par-
already mentioned, when dealing with a claim of ticulières. Comme il a été mentionné plus tôt, le
“aboriginal title”, the court will focus on the occu- tribunal qui examine la revendication d’un «titre
pation and use of the land as part of the aboriginal aborigène» se demande principalement si l’occu-
society’s traditional way of life. In pragmatic pation et l’utilisation des terres visées faisaient
terms, this means looking at the manner in which partie du mode de vie traditionnel de la société
the society used the land to live, namely to estab- autochtone concernée. En pratique, cela veut dire
lish villages, to work, to get to work, to hunt, to qu’il doit se demander de quelle manière les
travel to hunting grounds, to fish, to get to fishing membres de la société utilisaient les terres visées
pools, to conduct religious rites, etc. These uses, pour vivre, c’est-à-dire pour y établir des villages,
although limited to the aboriginal society’s tradi- pour y travailler, pour se rendre à leur travail, pour
tional way of life, may be exercised in a contempo- y chasser, pour se rendre à leurs territoires de
rary manner; see R. v. Sparrow, [1990] 1 S.C.R. chasse, pour y pêcher, pour se rendre à leurs sites
1075, at p. 1099. de pêche, pour y accomplir des cérémonies reli-

gieuses et pour d’autres fins. Ces utilisations, quoi-
qu’elles se limitent au mode de vie traditionnel de
la société autochtone, peuvent être exercées de
manière contemporaine; voir R. c. Sparrow, [1990]
1 R.C.S. 1075, à la p. 1099.

Second, it is self-evident that an aboriginal soci-195 Deuxièmement, il est évident que la société
ety asserting the right to live on its ancestral lands autochtone qui revendique le droit de vivre sur ses
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must specify the area which has been continuously terres ancestrales doit spécifier le territoire qui a
used and occupied. That is, the general boundaries été utilisé et occupé de façon ininterrompue. En
of the occupied territory should be identified. I rec- d’autres mots, les limites générales du territoire
ognize, however, that when dealing with vast tracts occupé doivent être indiquées. Cependant, je con-
of territory it may be impossible to identify geo- viens que, lorsqu’il est question de vastes étendues
graphical limits with scientific precision. Nonethe- de territoire, il peut se révéler impossible de déter-
less, this should not preclude the recognition of a miner les limites géographiques avec une précision
general right of occupation of the affected land. scientifique. Néanmoins, cela ne doit pas faire
Rather, the drawing of exact territorial limits can obstacle à la reconnaissance d’un droit général
be settled by subsequent negotiations between the d’occupation des terres visées. En effet, le tracé de
aboriginal claimants and the government. limites territoriales précises peut être établi dans le

cadre de négociations subséquentes entre les
revendicateurs autochtones et le gouvernement.

Some would also argue that specificity requires 196Certains pourraient également prétendre que la
exclusive occupation and use of the land by the notion de spécificité exige l’occupation et l’utilisa-
aboriginal group in question. The way I see it, tion exclusives des terres visées par le groupe
exclusivity means that an aboriginal group must autochtone concerné. À mon avis, l’exclusivité
show that a claimed territory is indeed its ancestral signifie que le groupe autochtone doit établir que
territory and not the territory of an unconnected le territoire qu’il revendique est, en fait, son terri-
aboriginal society. On the other hand, I recognize toire ancestral et non celui d’une autre société
the possibility that two or more aboriginal groups autochtone avec laquelle il n’a aucun lien. Par ail-
may have occupied the same territory and used the leurs, je reconnais que deux groupes autochtones
land communally as part of their traditional way of ou plus peuvent avoir occupé le même territoire et
life. In cases where two or more groups have l’avoir utilisé en commun dans le cadre de leur
accommodated each other in this way, I would not mode de vie traditionnel. Dans les cas où deux
preclude a finding of joint occupancy. The result groupes ou plus auraient convenu de tels arrange-
may be different, however, in cases where one ments, je n’écarterais pas la possibilité de conclure
dominant aboriginal group has merely permitted à l’existence d’une occupation conjointe. Toute-
other groups to use the territory or where definite fois, il est possible que le résultat soit différent
boundaries were established and maintained dans les cas où un groupe autochtone dominant
between two aboriginal groups in the same terri- aurait simplement permis à d’autres groupes d’uti-
tory. liser le territoire en cause ou lorsque deux groupes

autochtones ont établi et maintenu entre eux des
limites précises au sein du même territoire.

Third, as indicated above, the aboriginal right of 197Troisièmement, comme il a été indiqué précé-
possession is based on the continued occupation demment, le droit de possession ancestral se fonde
and use of traditional tribal lands. The Chief Jus- sur l’occupation et l’utilisation ininterrompues de
tice concludes that the relevant time period for the terres tribales traditionnelles. Le Juge en chef con-
establishment of “aboriginal title” is the time at clut que le moment pertinent pour établir l’exis-
which the Crown asserted sovereignty over the tence du «titre aborigène» est celui de l’affirmation
affected land. I agree that in the context of genera- par la Couronne de sa souveraineté sur le territoire
lized land claims, it is more appropriate, from a visé. Je suis d’accord avec le fait que, dans le con-
practical and theoretical standpoint, to consider the texte de revendications territoriales générales, il
time of sovereignty as opposed to the time of first convient davantage, aussi bien d’un point de vue
contact between an aboriginal society and Europe- pratique que théorique, de tenir compte du moment
ans. However, I am also of the view that the date de l’affirmation de la souveraineté plutôt que du
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of sovereignty may not be the only relevant moment du premier contact entre la société autoch-
moment to consider. For instance, there may have tone et des Européens. Cependant, je suis égale-
been aboriginal settlements in one area of the ment d’avis qu’il est possible que la date de l’affir-
province but, after the assertion of sovereignty, the mation de la souveraineté ne soit pas le seul
aboriginal peoples may have all moved to another moment pertinent dont il faille tenir compte. Par
area where they remained from the date of sover- exemple, il est possible que des peuples autoch-
eignty until the present. This relocation may have tones se soient établis dans une partie de la pro-
been due to natural causes, such as the flooding of vince, mais que, après l’affirmation de la souverai-
villages, or to clashes with European settlers. In neté, ils aient tous migré vers une autre région, où
these circumstances, I would not deny the exis- ils se trouvent toujours depuis cette date. Il se peut
tence of “aboriginal title” in that area merely que cette migration ait été provoquée par des cau-
because the relocation occurred post-sovereignty. ses naturelles telle l’inondation des villages ou par
In other words, continuity may still exist where the des affrontements avec des colons européens. Dans
present occupation of one area is connected to the de telles circonstances, je n’écarterais pas l’exis-
pre-sovereignty occupation of another area. tence d’un «titre aborigène» sur cette région pour

la seule raison que la migration s’est produite après
l’affirmation de la souveraineté. Autrement dit, il
peut encore y avoir continuité lorsque l’occupation
actuelle d’une région est liée à l’occupation d’une
autre région avant l’affirmation de la souveraineté.

Also, on the view I take of continuity, I agree198 En outre, compte tenu du point de vue que
with the Chief Justice that it is not necessary for j’adopte à l’égard de la continuité, je suis d’accord
courts to have conclusive evidence of pre-sover- avec le Juge en chef qu’il n’est pas nécessaire que
eignty occupation. Rather, aboriginal peoples les tribunaux disposent d’éléments de preuve con-
claiming a right of possession may provide evi- cluants d’une occupation antérieure à l’affirmation
dence of present occupation as proof of prior occu- de la souveraineté. En effet, les peuples autoch-
pation. Further, I agree that there is no need to tones qui revendiquent un droit de possession peu-
establish an unbroken chain of continuity and that vent présenter des éléments de preuve de l’occupa-
interruptions in occupancy or use do not necessa- tion actuelle du territoire visé pour établir son
rily preclude a finding of “title”. I would go fur- occupation antérieure. De plus, je conviens qu’il
ther, however, and suggest that the presence of two n’est pas nécessaire de faire la preuve d’une conti-
or more aboriginal groups in a territory may also nuité parfaite et que le fait que l’occupation ou
have an impact on continuity of use. For instance, l’utilisation ait été marquée par des interruptions
one aboriginal group may have ceded its posses- n’empêche pas de conclure à l’existence d’un
sion to subsequent occupants or merged its terri- «titre». Cependant, j’irais encore plus loin et sug-
tory with that of another aboriginal society. As gérerais que la présence de deux groupes autoch-
well, the occupancy of one aboriginal society may tones ou plus dans un territoire donné peut aussi
be connected to the occupancy of another society avoir une incidence sur la continuité de l’utilisa-
by conquest or exchange. In these circumstances, tion. Par exemple, il est possible qu’un groupe
continuity of use and occupation, extending back autochtone ait cédé la possession de territoire à des
to the relevant time, may very well be established; occupants ultérieurs ou encore qu’il ait fusionné ce

territoire avec celui d’une autre société autochtone.
De même, l’occupation du territoire par une
société autochtone peut être liée à l’occupation
d’une autre société par voie de conquête ou
d’échange. Dans de telles circonstances, la conti-
nuité de l’utilisation et de l’occupation du territoire
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see Brian Slattery, “Understanding Aboriginal visé depuis la période pertinente peut très bien être
Rights” (1987), 66 Can. Bar Rev. 727, at p. 759. établie; voir Brian Slattery, «Understanding Abo-

riginal Rights» (1987), 66 R. du B. can. 727, à la
p. 759.

Fourth, if aboriginal peoples continue to occupy 199Quatrièmement, si des peuples autochtones con-
and use the land as part of their traditional way of tinuent d’occuper et d’utiliser le territoire visé dans
life, it necessarily follows that the land is of central le cadre de leur mode de vie traditionnel, il s’ensuit
significance to them. As already suggested, aborig- nécessairement que ce territoire a une importance
inal occupancy refers not only to the presence of fondamentale pour eux. Comme il a été suggéré
aboriginal peoples in villages or permanently set- plus tôt, la notion d’occupation d’un territoire par
tled areas. Rather, the use of adjacent lands and des autochtones ne s’entend pas seulement de la
even remote territories to pursue a traditional mode présence de peuples autochtones dans des villages
of life is also related to the notion of occupancy. ou des établissements permanents. Est également
Viewed in this light, occupancy is part of aborigi- visée par cette notion l’utilisation de terres adja-
nal culture in a broad sense and is, therefore, centes et même de territoires éloignés dans le cadre
absorbed in the notion of distinctiveness. To use d’un mode de vie traditionnel. Vue sous cet angle,
the language of Van der Peet, proof of occupancy l’occupation constitue un aspect de la culture
is proof of centrality. autochtone prise dans un sens large et s’intègre,

par conséquent, à la notion de caractère distinctif.
Pour reprendre le vocabulaire employé dans Van
der Peet, la preuve de l’occupation est la preuve du
caractère fondamental.

I would also add that my approach regarding the 200J’ajouterais également que l’approche que
nature of aboriginal occupancy is supported by the j’adopte relativement à la nature de l’occupation
terms of the Royal Proclamation, 1763, R.S.C., du territoire par des autochtones est étayée par le
1985, App. II, No. 1. Although the Proclamation is libellé de la Proclamation royale de 1763, L.R.C.
not the sole source of “aboriginal title” in this (1985), app. II, no 1. Bien que la Proclamation ne
country, it bears witness to the British policy soit pas l’unique source du «titre aborigène» au
towards aboriginal peoples which was based on pays, elle témoigne de la politique britannique
respect for their right to occupy their ancestral envers les peuples autochtones, laquelle était fon-
lands; see Sparrow, supra, at p. 1103. Specifically, dée sur le respect de leur droit d’occuper leurs
the Proclamation provides: terres ancestrales; voir Sparrow, précité, à la

p. 1103. Plus précisément, la Proclamation prévoit
ce qui suit:

And We do further declare it to be Our Royal Will Nous déclarons de plus que c’est Notre plaisir royal
and Pleasure, for the present as aforesaid, to reserve ainsi que Notre volonté de réserver pour le présent, sous
under our Sovereignty, Protection, and Dominion, for Notre souveraineté, Notre protection et Notre autorité,
the use of the said Indians, all the Lands and Territories pour l’usage desdits sauvages, toutes les terres et tous
not included within the Limits of Our said Three new les territoires non compris dans les limites de Nos trois
Governments, or within the Limits of the Territory gouvernements ni dans les limites du territoire concédé
granted to the Hudson’s Bay Company, as also all the à la Compagnie de la baie d’Hudson, ainsi que toutes les
Lands and Territories lying to the Westward of the terres et tous les territoires situés à l’ouest des sources
Sources of the Rivers which fall into the Sea from the des rivières qui de l’ouest et du nord-ouest vont se jeter
West and North West as aforesaid. dans la mer.

In clear terms vast tracts of territory (including En termes clairs, de vastes étendues de territoire
large portions of the area now comprising Ontario, (y compris de larges portions du territoire qui
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Quebec, and the prairie provinces) were reserved comprend aujourd’hui l’Ontario, le Québec et les
for aboriginal peoples. These huge tracts of land provinces des Prairies) ont été réservées pour
were by no means limited to villages or permanent l’usage des peuples autochtones. Ces vastes éten-
settlements but were reserved more generally as dues de territoire n’étaient aucunement limitées
“Hunting Grounds” and “for the use of the said aux villages ou aux établissements permanents,
Indians”. Aboriginal peoples had the right to pos- mais elles étaient plutôt réservées, de façon plus
sess the lands reserved for them and “not be générale, comme «territoires de chasse» «pour
molested or disturbed in the Possession” of such l’usage desdits sauvages». Les peuples autochtones
territory. In essence, the rights set out in the Proc- avaient le droit à la «possession entière et paisible»
lamation — which were applied in principle to de ces territoires. Essentiellement, les droits
aboriginal peoples across the country — underlie énoncés dans la Proclamation — qui ont été
the view I have taken of aboriginal occupancy; see appliqués en principe aux peuples autochtones
R. v. Wesley, [1932] 4 D.L.R. 774 (Alta. S.C., App. dans l’ensemble du pays — sous-tendent le point
Div.), at p. 787, and R. v. Sikyea (1964), 43 D.L.R. de vue que j’ai adopté en ce qui concerne l’occu-
(2d) 150 (N.W.T.C.A.), aff’d Sikyea v. The Queen, pation du territoire par des autochtones; voir R. c.
[1964] S.C.R. 642. Wesley, [1932] 4 D.L.R. 774 (C.S. Alb., Div. app.),

à la p. 787, et R. c. Sikyea (1964), 43 D.L.R. (2d)
150 (C.A.T.N.-O.), conf. par Sikyea c. The Queen,
[1964] R.C.S. 642.

The analysis thus far has focussed on the nature201 Jusqu’à présent, l’analyse a porté principale-
of the aboriginal right to occupy and possess cer- ment sur la nature du droit ancestral d’occuper et
tain lands — a right recognized and affirmed under de posséder certaines terres — droit reconnu et
s. 35(1) of the Constitution Act, 1982. Nonetheless, confirmé au par. 35(1) de la Loi constitutionnelle
as Dickson C.J. and I wrote in Sparrow, supra, at de 1982. Néanmoins, comme le juge en chef
p. 1109: “Rights that are recognized and affirmed Dickson et moi-même l’avons écrit dans Sparrow,
are not absolute”. Thus, government regulation can précité, à la p. 1109: «Les droits qui sont reconnus
infringe upon aboriginal rights if it meets the test et confirmés ne sont pas absolus». Par conséquent,
of justification under s. 35(1). It is important to des mesures de réglementation prises par le gou-
emphasize as well that the approach adopted under vernement peuvent porter atteinte aux droits ances-
s. 35(1) is a highly contextual one. This is also traux s’ils satisfont au critère de justification des
clear from the reasons I wrote jointly with Dickson atteintes aux droits visés au par. 35(1). Il est égale-
C.J. in Sparrow, at p. 1111: ment important de souligner que la méthode adop-

tée à l’égard du par. 35(1) est éminemment contex-
tuelle. Cela ressort d’ailleurs clairement des motifs
que j’ai écrits conjointement avec le juge en chef
Dickson dans l’arrêt Sparrow, à la p. 1111:

We wish to emphasize the importance of context and a Nous tenons à souligner relativement au par. 35(1) l’im-
case-by-case approach to s. 35(1). Given the generality portance du contexte et d’un examen cas par cas. Étant
of the text of the constitutional provision, and especially donné la généralité du texte de la disposition constitu-
in light of the complexities of aboriginal history, society tionnelle en cause et compte tenu surtout des com-
and rights, the contours of a justificatory standard must plexités que présentent l’histoire, la société et les droits
be defined in the specific factual context of each case. des autochtones, les limites d’une norme justificative

doivent être fixées dans le contexte factuel particulier de
chaque cas.

In the context of the present case, I agree with202 Dans le contexte de la présente affaire, je suis
the Chief Justice that the general economic devel- d’accord avec le Juge en chef que le développe-
opment of the interior of British Columbia, ment économique général de l’intérieur de la

19
97

 C
an

LI
I 

30
2 

(S
C

C
)



[1997] 3 R.C.S. 1133DELGAMUUKW c. C.-B. Le juge La Forest

through agriculture, mining, forestry, and hydroe- Colombie-Britannique par l’agriculture, l’exploita-
lectric power, as well as the related building of tion minière, la foresterie et l’énergie hydroélec-
infrastructure and settlement of foreign popula- trique, ainsi que la construction des infrastructures
tions are valid legislative objectives that, in princi- et l’implantation des populations requises par ce
ple, satisfy the first part of the justification analy- développement, sont des objectifs législatifs régu-
sis. liers qui, en principe, satisfont au premier volet du

critère de justification.

Under the second part of the justification test, 203Dans le cadre du second volet de ce critère, ces
these legislative objectives are subject to accom- objectifs législatifs doivent tenir compte des inté-
modation of the aboriginal peoples’ interests. This rêts des peuples autochtones. Cette prise en compte
accommodation must always be in accordance doit toujours être faite conformément à l’obliga-
with the honour and good faith of the Crown. tion de la Couronne d’agir honorablement et de
Moreover, when dealing with a generalized claim bonne foi. En outre, dans l’examen d’une revendi-
over vast tracts of land, accommodation is not a cation générale visant de vastes étendues de terri-
simple matter of asking whether licences have toire, cette prise en compte ne consiste pas simple-
been fairly allocated in one industry, or whether ment à s’enquérir si des permis ont été délivrés de
conservation measures have been properly imple- manière équitable dans un secteur d’activité donné
mented for a specific resource. Rather, the ques- ou si des mesures de conservation ont été réguliè-
tion of accommodation of “aboriginal title” is rement mises en œuvre à l’égard d’une ressource
much broader than this. Certainly, one aspect of particulière. En effet, la question de la prise en
accommodation in this context entails notifying compte du «titre aborigène» a une portée beaucoup
and consulting aboriginal peoples with respect to plus large. L’un des aspects de cette prise en
the development of the affected territory. Another compte, dans un tel contexte, consiste certainement
aspect of accommodation is fair compensation. à informer et à consulter les peuples autochtones
More specifically, in a situation of expropriation, relativement au développement du territoire visé.
one asks whether fair compensation is available to Un autre aspect de la prise en compte est la ques-
the aboriginal peoples; see Sparrow, supra, at tion de la juste indemnisation. Plus précisément, en
p. 1119. Indeed, the treatment of “aboriginal title” cas d’expropriation, il faut se demander si une
as a compensable right can be traced back to the juste indemnité est prévue pour les peuples autoch-
Royal Proclamation, 1763. The relevant portions tones; voir Sparrow, précité, à la p. 1119. De fait,
of the Proclamation are as follows: l’idée que le «titre aborigène» est un droit donnant

ouverture à indemnisation remonte à la Proclama-
tion royale de 1763. Voici les passages pertinents
de la Proclamation:

. . .  such Parts of Our Dominions and Territories as, not . . .  des parties de Nos possessions et territoires qui ont
having been ceded to or purchased by Us, are reserved été ni concédées ni achetées et ont été réservées pour
to them [aboriginal peoples] or any of them, as their ces tribus [les peuples autochtones] ou quelques-unes
Hunting Grounds. . . . d’entre elles comme territoires de chasse . . .

We do, with the Advice of our Privy Council strictly Nous déclarons de l’avis de Notre Conseil privé, qu’il
enjoin and require, that no private Person do presume to est strictement défendu à qui que ce soit d’acheter aux
make any purchase from the said Indians of any Lands sauvages des terres qui leur sont réservées [. . .] cepen-
reserved to the said Indians . . . but that, if at any Time dant si quelques-uns des sauvages, un jour ou l’autre,
any of the Said Indians should be inclined to dispose of devenaient enclins à se départir desdites terres, elles ne
the said Lands, the same shall be Purchased only for Us, pourront être achetées que pour Nous, en Notre
in our Name. . . . [Emphasis added.] nom . . . [Je souligne.]

Clearly, the Proclamation contemplated that De toute évidence, la Proclamation prévoyait que
aboriginal peoples would be compensated for the les peuples autochtones seraient indemnisés pour
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surrender of their lands; see also Slattery, “Under- la cession de leurs terres; voir également l’ouvrage
standing Aboriginal Rights”, supra, at pp. 751-52. de Slattery, «Understanding Aboriginal Rights»,
It must be emphasized, nonetheless, that fair com- loc. cit., aux pp. 751 et 752. Néanmoins, il con-
pensation in the present context is not equated with vient de souligner que, dans le présent contexte, la
the price of a fee simple. Rather, compensation juste indemnité ne peut être assimilée à la valeur
must be viewed in terms of the right and in keep- d’un fief simple. L’indemnité doit plutôt être con-
ing with the honour of the Crown. Thus, generally sidérée en fonction du droit en cause et être propre
speaking, compensation may be greater where the à sauvegarder l’honneur de la Couronne. Ainsi, de
expropriation relates to a village area as opposed to façon générale, l’indemnité peut être plus impor-
a remotely visited area. I add that account must be tante lorsque l’expropriation touche un village et
taken of the interdependence of traditional uses to ses environs par opposition à une région peu fré-
which the land was put. quentée. J’ajoute qu’il faut tenir compte de l’inter-

dépendance des utilisations traditionnelles faites
du territoire visé.

In summary, in developing vast tracts of land,204 En résumé, on s’attend à ce que le gouverne-
the government is expected to consider the eco- ment, dans le cadre du développement de vastes
nomic well being of all Canadians. But the aborigi- étendues de territoire, prenne en compte le bien-
nal peoples must not be forgotten in this equation. être économique de tous les Canadiens. Les
Their legal right to occupy and possess certain peuples autochtones ne doivent cependant pas être
lands, as confirmed by s. 35(1) of the Constitution oubliés dans cette prise en compte. Le droit que
Act, 1982, mandates basic fairness commensurate leur reconnaı̂t la loi d’occuper et de posséder cer-
with the honour and good faith of the Crown. taines terres, droit qui est confirmé par le

par. 35(1) de la Loi constitutionnelle de 1982,
commande que l’on fasse montre envers eux
d’équité fondamentale, d’une manière qui soit
compatible avec l’obligation de la Couronne d’agir
honorablement et de bonne foi.

With regard to the issue of self-government, I205 En ce qui concerne la question de l’autonomie
conclude, as does the Chief Justice, that there was gouvernementale, je conclus, à l’instar du Juge en
insufficient evidence before this Court to make any chef, que notre Cour ne dispose pas de suffisam-
determination regarding this aspect of the appel- ment d’éléments de preuve pour statuer sur cet
lants’ claim. aspect de la demande des appelants.

As for the issue raised on the cross-appeal, I206 Quant à la question soulevée dans le pourvoi
agree with the Chief Justice’s conclusion. The incident, je souscris à la conclusion du Juge en
respondent province had no authority to extinguish chef à cet égard. La province intimée n’avait pas le
aboriginal rights either under the Constitution Act, pouvoir d’éteindre des droits ancestraux en vertu
1867 or by virtue of s. 88 of the Indian Act. de la Loi constitutionnelle de 1867 ni par l’effet de

l’art. 88 de la Loi sur les Indiens.

On a final note, I wish to emphasize that the best207 Enfin, je tiens à souligner que la meilleure
approach in these types of cases is a process of approche dans ce genre d’affaires est un processus
negotiation and reconciliation that properly consid- de négociation et de réconciliation qui prenne
ers the complex and competing interests at stake. dûment en compte les intérêts complexes et oppo-
This point was made by Lambert J.A. in the Court sés en jeu. Cette observation a été faite par le juge
of Appeal, [1993] 5 W.W.R. 97, at pp. 379-80: Lambert de la Cour d’appel, [1993] 5 W.W.R. 97,

aux pp. 379 et 380:
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So, in the end, the legal rights of the Indian people will [TRADUCTION] En fin de compte, il faudra donc tenir
have to be accommodated within our total society by compte des droits reconnus par la loi aux Indiens au sein
political compromises and accommodations based in the de l’ensemble de la société, au moyen de compromis
first instance on negotiation and agreement and ulti- politiques et de mesures d’adaptation qui seront fondés,
mately in accordance with the sovereign will of the au départ, sur la négociation d’accords, et qui devront,
community as a whole. The legal rights of the Gitksan en dernière analyse, être conformes à la volonté souve-
and Wet’suwet’en peoples, to which this law suit is con- raine de la collectivité toute entière. Les droits reconnus
fined, and which allow no room for any approach other par la loi aux Gitksan et aux Wet’suwet’en, sur lesquels
than the application of the law itself, and the legal rights la présente action porte exclusivement et qui ne laissent
of all aboriginal peoples throughout British Columbia, de place à aucune autre approche que l’application de la
form only one factor in the ultimate determination of loi elle-même, de même que les droits reconnus par la
what kind of community we are going to have in British loi à tous les peuples autochtones de la Colombie-Bri-
Columbia and throughout Canada in the years ahead. tannique, ne constituent qu’un seul des facteurs qui
[Emphasis added.] détermineront, en définitive, quelle genre de collectivité

nous aurons dans les années à venir, non seulement en
Colombie-Britannique, mais partout au Canada. [Je sou-
ligne.]

(See also Report of the Royal Commission on (Voir également le Rapport de la Commission
Aboriginal Peoples (1996), vol. 2 (Restructuring royale sur les peuples autochtones (1996), vol. 2
the Relationship), Part 2, at pp. 561-62.) (Une relation à redéfinir), partie 2, aux pp. 561 et

562.)

Accordingly, I would allow the appeal in part 208En conséquence, je suis d’avis d’accueillir le
and order a new trial on the basis of the principles pourvoi en partie et d’ordonner la tenue d’un nou-
set out in these reasons. I would also dismiss the veau procès sur le fondement des principes
cross-appeal. énoncés dans les présents motifs. Je suis également

d’avis de rejeter le pourvoi incident. 

The following are the reasons delivered by Version française des motifs rendus par

MCLACHLIN J.  — I concur with the Chief Jus- 209LE JUGE MCLACHLIN — Je souscris aux motifs
tice. I add that I am also in substantial agreement du Juge en chef. J’ajoute que je suis en outre large-
with the comments of Justice La Forest. ment en accord avec les commentaires du juge

La Forest.
* * * * * *

SCHEDULE 1 ANNEXE 1

Appellants Appelants

DELGAMUUKW, also known as Earl Muldoe, DELGAMUUKW, connu également sous le nom
suing on his own behalf and on behalf of all the d’Earl Muldoe, en son propre nom et au nom de
members of the Houses of Delgamuukw and tous les autres membres des maisons Delgamuukw
Haaxw et Haaxw

GISDAY WA, also known as Alfred Joseph, suing GISDAY WA, connu également sous le nom d’Al-
on his own behalf and on behalf of all the members fred Joseph, en son propre nom et au nom de tous
of the House of Gisday Wa les autres membres de la maison Gisday Wa

NII KYAP, also known as Gerald Gunanoot, suing NII KYAP, connu également sous le nom de
on his own behalf and on behalf of all the members Gerald Gunanoot, en son propre nom et au nom de
of the House of Nii Kyap tous les autres membres de la maison Nii Kyap 
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LELT, also known as Lloyd Ryan, suing on his LELT, connu également sous le nom de Lloyd
own behalf and on behalf of all the members of the Ryan, en son propre nom et au nom de tous les
Houses of Lelt and Haak’w autres membres des maisons Lelt et Haak’w

ANTGULILBIX, also known as Mary Johnson, ANTGULILBIX, connue également sous le nom
suing on her own behalf and on behalf of all the de Mary Johnson, en son propre nom et au nom de
members of the House of Antgulilbix tous les autres membres de la maison Antgulilbix

TENIMGYET, also known as Arthur Matthews, TENIMGYET, connu également sous le nom
Jr., suing on his own behalf and on behalf of all the d’Arthur Matthews, fils, en son propre nom et au
members of the House of Tenimgyet nom de tous les autres membres de la maison

Tenimgyet

GOOHLAHT, also known as Lucy Namox, suing GOOHLAHT, connue également sous le nom de
on her own behalf and on behalf of all the mem- Lucy Namox, en son propre nom et au nom de tous
bers of the Houses of Goohlaht and Samooh les autres membres des maisons Goohlaht et

Samooh

KLIIYEM LAX HAA, also known as Eva Samp- KLIIYEM LAX HAA, connue également sous le
son, suing on her own behalf and on behalf of all nom d’Eva Sampson, en son propre nom et au nom
the members of the Houses of Kliiyem Lax Haa de tous les autres membres des maisons Kliiyem
and Wii’mugulsxw Lax Haa et Wii’mugulsxw

GWIS GYEN, also known as Stanley Williams, GWIS GYEN, connu également sous le nom de
suing on his own behalf and on behalf of all the Stanley Williams, en son propre nom et au nom de
members of the House of Gwis Gyen tous les autres membres de la maison Gwis Gyen

KWEESE, also known as Florence Hall, suing on KWEESE, connue également sous le nom de Flo-
her own behalf and on behalf of all the members of rence Hall, en son propre nom et au nom de tous
the House of Kweese les autres membres de la maison Kweese

DJOGASLEE, also known as Walter Wilson, suing DJOGASLEE, connu également sous le nom de
on his own behalf and on behalf of all the members Walter Wilson, en son propre nom et au nom de
of the House of Djogaslee tous les autres membres de la maison Djogaslee

GWAGL’LO, also known as Ernest Hyzims, suing GWAGL’LO, connu également sous le nom d’Er-
on his own behalf and on behalf of all the members nest Hyzims, en son propre nom et au nom de tous
of the Houses of Gwagl’lo and Duubisxw les autres membres des maisons Gwagl’lo et Duu-

bisxw

GYOLUGYET, also known as Mary McKenzie, GYOLUGYET, connue également sous le nom de
suing on her own behalf and on behalf of all the Mary McKenzie, en son propre nom et au nom de
members of the House of Gyolugyet tous les autres membres de la maison Gyolugyet

GYETM GALDOO, also known as Sylvester GYETM GALDOO, connu également sous le nom
Green, suing on his own behalf and on behalf of all de Sylvester Green, en son propre nom et au nom
the members of the Houses of Gyetm Galdoo and de tous les autres membres des maisons Gyetm
Wii’Goob’l Galdoo et Wii’Goob’l

HAAK ASXW, also known as Larry Wright, suing HAAK ASXW, connu également sous le nom de
on his own behalf and on behalf of all the members Larry Wright, en son propre nom et au nom de tous
of the House of Haak Asxw les autres membres de la maison Haak Asxw
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GEEL, also known as Walter Harris, suing on his GEEL, connu également sous le nom de Walter
own behalf and on behalf of all the members of the Harris, en son propre nom et au nom de tous les
House of Geel autres membres de la maison Geel

HAALUS, also known as Billy Morrison, suing on HAALUS, connu également sous le nom de Billy
his own behalf and on behalf of all the members of Morrison, en son propre nom et au nom de tous les
the House of Haalus autres membres de la maison Haalus

WII HLENGWAX, also known as Herbert Burke, WII HLENGWAX, connu également sous le nom
suing on his own behalf and on behalf of all the d’Herbert Burke, en son propre nom et au nom de
members of the House of Wii Hlengwax tous les autres membres de la maison Wii

Hlengwax

LUUTKUDZIIWUS, also known as Ben McKen- LUUTKUDZIIWUS, connu également sous le
zie, Sr., suing on his own behalf and on behalf of nom de Ben McKenzie, père, en son propre nom et
all the members of the House of Luutkudziiwus au nom de tous les autres membres de la maison

Luutkudziiwus

MA’UUS, also known as Jeffrey Harris, Jr., suing MA’UUS, connu également sous le nom de Jeffrey
on his own behalf and on behalf of all the members Harris, fils, en son propre nom et au nom de tous
of the House of Ma’uus les autres membres de la maison Ma’uus

MILUU LAK, also known as Alice Jeffery, suing MILUU LAK, connue également sous le nom
on her own behalf and on behalf of all the mem- d’Alice Jeffery, en son propre nom et au nom de
bers of the Houses of Miluu Lak and Haiwas tous les autres membres des maisons Miluu Lak et

Haiwas

NIKA TEEN, also known as James Woods, suing NIKA TEEN, connu également sous le nom de
on his own behalf and on behalf of all the members James Woods, en son propre nom et au nom de
of the House of Nika Teen tous les autres membres de la maison Nika Teen

SKIIK’M LAX HA, also known as John Wilson, SKIIK’M LAX HA, connu également sous le nom
suing on his own behalf and on behalf of all the de John Wilson, en son propre nom et au nom de
members of the House of Skiik’m Lax Ha tous les autres membres de la maison Skiik’m Lax

Ha

WII MINOSIK, also known as Robert Stevens, WII MINOSIK, connu également sous le nom de
suing on his own behalf and on behalf of all the Robert Stevens, en son propre nom et au nom de
members of the House of Wii Minosik tous les autres membres de la maison Wii Minosik

GWININ NITXW, also known as Solomon Jack, GWININ NITXW, connu également sous le nom
suing on his own behalf and on behalf of all the de Solomon Jack, en son propre nom et au nom de
members of the House of Gwinin Nitxw tous les autres membres de la maison Gwinin

Nitxw

GWOIMT, also known as Kathleen Wale, suing on GWOIMT, connue également sous le nom de
her own behalf and on behalf of all the members of Kathleen Wale, en son propre nom et au nom de
the Houses of Gwoimt and Tsabux tous les autres membres des maisons Gwoimt et

Tsabux

LUUS, also known as Jeffrey Harris, suing on his LUUS, connu également sous le nom de Jeffrey
own behalf and on behalf of all the members of the Harris, en son propre nom et au nom de tous les
House of Luus autres membres de la maison Luus
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NIIST, also known as David Blackwater, suing on NIIST, connu également sous le nom de David
his own behalf and on behalf of all the members of Blackwater, en son propre nom et au nom de tous
the Houses of Niist and Baskyelaxha les autres membres des maisons Niist et Baskye-

laxha

SPOOKW, also known as Steven Robinson, suing SPOOKW, connu également sous le nom de Ste-
on his own behalf and on behalf of all the members ven Robinson, en son propre nom et au nom de
of the Houses of Spookw and Yagosip tous les autres membres des maisons Spookw et

Yagosip

WII GAAK, also known as Neil Sterritt, Sr., suing WII GAAK, connu également sous le nom de Neil
on his own behalf and on behalf of all the members Sterritt, fils, en son propre nom et au nom de tous
of the House of Wii Gaak les autres membres de la maison Wii Gaak

DAWAMUXW, also known as Charlie Clifford, DAWAMUXW, connu également sous le nom de
suing on his own behalf and on behalf of all the Charlie Clifford, en son propre nom et au nom de
members of the House of Dawamuxw tous les autres membres de la maison Dawamuxw

GITLUDAHL, also known as Peter Muldoe, suing GITLUDAHL, connu également sous le nom de
on his own behalf and on behalf of all the members Peter Muldoe, en son propre nom et au nom de
of the Houses of Gitludahl and Wiigyet tous les autres membres des maisons Gitludahl et

Wiigyet

GUXSAN, also known as Herbert Wesley, suing GUXSAN, connu également sous le nom d’Her-
on his own behalf and on behalf of all the members bert Wesley, en son propre nom et au nom de tous
of the House of Guxsan les autres membres de la maison Guxsan

HANAMUXW, also known as Joan Ryan, suing HANAMUXW, connue également sous le nom de
on her own behalf and on behalf of all the mem- Joan Ryan, en son propre nom et au nom de tous
bers of the House of Hanamuxw les autres membres de la maison Hanamuxw

YAL, also known as George Turner, suing on his YAL, connu également sous le nom de George
own behalf and on behalf of all the members of the Turner, en son propre nom et au nom de tous les
House of Yal autres membres de la maison Yal

GWIIYEEHL, also known as Chris Skulsh, suing GWIIYEEHL, connu également sous le nom de
on his own behalf and on behalf of all the members Chris Skulsh, en son propre nom et au nom de tous
of the House of Gwiiyeehl les autres membres de la maison Gwiiyeehl

SAKXUM HIGOOKX, also known as Vernon SAKXUM HIGOOKX, connu également sous le
Smith, suing on his own behalf and on behalf of all nom de Vernon Smith, en son propre nom et au
the members of the House of Sakxum Higookx nom de tous les autres membres de la maison Sak-

xum Higookx

MA DEEK, also known as James Brown, suing on MA DEEK, connu également sous le nom de
his own behalf and on behalf of all the members of James Brown, en son propre nom et au nom de
the House of Ma Deek tous les autres membres de la maison Ma Deek

WOOS, also known as Roy Morris, suing on his WOOS, connu également sous le nom de Roy
own behalf and on behalf of all the members of the Morris, en son propre nom et au nom de tous les
House of Woos autres membres de la maison Woos
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KNEDEBEAS, also known as Sarah Layton, suing KNEDEBEAS, connue également sous le nom de
on her own behalf and on behalf of all the mem- Sarah Layton, en son propre nom et au nom de
bers of the House of Knedebeas tous les autres membres de la maison Knedebeas

SMOGELGEM, also known as Leonard George, SMOGELGEM, connu également sous le nom de
suing on his own behalf and on behalf of all the Leonard George, en son propre nom et au nom de
members of the House of Smogelgem tous les autres membres de la maison Smogelgem

KLO UM KHUN, also known as Patrick Pierre, KLO UM KHUN, connu également sous le nom
suing on his own behalf and on behalf of all the de Patrick Pierre, en son propre nom et au nom de
members of the House of Klo Um Khun tous les autres membres de la maison Klo Um

Khun

HAG WIL NEGH, also known as Ron Mitchell, HAG WIL NEGH, connu également sous le nom
suing on his own behalf and on behalf of all the de Ron Mitchell, en son propre nom et au nom de
members of the House of Hag Wil Negh tous les autres membres de la maison Hag Wil

Negh

WAH TAH KEG’HT, also known as Henry Alfred, WAH TAH KEG’HT, connu également sous le
suing on his own behalf and on behalf of all the nom d’Henry Alfred, en son propre nom et au nom
members of the House of Wah Tah Keg’ht de tous les autres membres de la maison Wah Tah

Keg’ht

WAH TAH KWETS, also known as John Namox, WAH TAH KWETS, connu également sous le nom
suing on his own behalf and on behalf of all the de John Namox, en son propre nom et au nom de
members of the House of Wah Tah Kwets tous les autres membres de la maison Wah Tah

Kwets

WOOSIMLAXHA, also known as Victor Mowatt, WOOSIMLAXHA, connu également sous le nom
suing on his own behalf and on behalf of all the de Victor Mowatt, en son propre nom et au nom de
members of the House of Gutginuxw tous les autres membres de la maison Gutginuxw

XSGOGIMLAXHA, also known as Vernon XSGOGIMLAXHA, connu également sous le nom
Milton, suing on his own behalf and on behalf of de Vernon Milton, en son propre nom et au nom de
all the members of the House of Xsgogimlaxha tous les autres membres de la maison Xsgogim-

laxha

WIIGYET, also known as Roy Wesley, suing on WIIGYET, connu également sous le nom de Roy
his own behalf and on behalf of all the members of Wesley, en son propre nom et au nom de tous les
the House of Wiigyet autres membres de la maison Wiigyet

WII ELAAST, also known as Jim Angus, Jr., WII ELAAST, connu également sous le nom de
suing on his own behalf and on behalf of all the Jim Angus, fils, en son propre nom et au nom de
members of the Houses of Wii Elaast and Amagyet tous les autres membres des maisons Wii Elaast et

Amagyet

GAXSBGABAXS, also known as Gertie Watson, GAXSBGABAXS, connue également sous le nom
suing on her own behalf and on behalf of all the de Gertie Watson, en son propre nom et au nom de
members of the House of Gaxsbgabaxs tous les autres membres de la maison Gaxsbgabaxs

WIGETIMSCHOL, also known as Dan Michell, WIGETIMSCHOL, connu également sous le nom
suing on his own behalf and on behalf of all the de Dan Michell, en son propre nom et au nom de
members of the House of Namox tous les autres membres de la maison Namox
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SCHEDULE 2 ANNEXE 2

Those Intervening with the Musqueam Nation Intervenant avec la Nation Musqueam

Delbert Guerin Delbert Guerin

Gail Y. Sparrow Gail Y. Sparrow

Jim Kew Jim Kew

Larry Grant Larry Grant

Leona M. Sparrow Leona M. Sparrow

Mary Charles Mary Charles

Myrtle McKay Myrtle McKay

Nolan Charles Nolan Charles

Susan A. Point Susan A. Point

Chief George Guerin Chef George Guerin

SCHEDULE 3 ANNEXE 3

Those Intervening with the B.C. Cattlemen’s Intervenant avec la B.C. Cattlemen’s
Association Association

B.C. Chamber of Commerce B.C. Chamber of Commerce

B.C. Wildlife Federation B.C. Wildlife Federation

Business Council of British Columbia Business Council of British Columbia

Council of Tourist Associations Council of Tourist Associations

Fisheries Council of British Columbia Fisheries Council of British Columbia

Guideoutfitters Association of British Columbia Guideoutfitters Association of British Columbia

Mining Association of British Columbia Mining Association of British Columbia

Pacific Fishermen’s Defence Alliance Pacific Fishermen’s Defence Alliance

Appeal allowed in part; cross-appeal dismissed. Pourvoi accueilli en partie; pourvoi incident
rejeté.

Solicitors for the appellants and respondents on Procureurs des appelants et intimés dans le
the cross-appeal, the Gitksan Hereditary Chiefs et pourvoi incident, les chefs héréditaires Gitksan et
al.: Rush, Crane, Guenther & Adams, Vancouver. autres: Rush, Crane, Guenther & Adams,

Vancouver.

Solicitors for the appellants and respondents on Procureurs des appelants et intimés dans le
the cross-appeal, the Wet’suwet’en Hereditary pourvoi incident, les chefs héréditaires Wet’su-
Chiefs et al.: Blake, Cassels & Graydon, wet’en et autres: Blake, Cassels & Graydon,
Vancouver. Vancouver.
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Solicitors for the respondent and appellant on Procureurs de l’intimée et appelante dans le
the cross-appeal, Her Majesty the Queen in Right pourvoi incident, Sa Majesté la Reine du chef de la
of the Province of British Columbia: Arvay, Province de la Colombie-Britannique: Arvay,
Finlay, Victoria. Finlay, Victoria.

Solicitor for the respondent the Attorney Procureur de l’intimé le procureur général du
General of Canada: The Attorney General of Canada: Le procureur général du Canada,
Canada, Ottawa. Ottawa.

Solicitors for the intervener the First Nations Procureurs de l’intervenant le First Nations
Summit: Ratcliff & Company, North Vancouver. Summit: Ratcliff & Company, North Vancouver.

Solicitors for the intervener the Westbank First Procureurs de l’intervenante la Première nation
Nation: Woodward and Company, Victoria. de Westbank: Woodward and Company, Victoria.

Solicitors for the interveners the Musqueam Procureurs des intervenants la Nation
Nation et al.: Blake, Cassels & Graydon, Musqueam et autres: Blake, Cassels & Graydon,
Vancouver. Vancouver.

Solicitor for the interveners the B.C. Procureur des intervenants la B.C. Cattlemen’s
Cattlemen’s Association, et al.: J. Keith Lowes, Association et autres: J. Keith Lowes, Vancouver.
Vancouver.

Solicitors for the intervener Skeena Cellulose Procureurs de l’intervenante Skeena Cellulose
Inc.: Russell & DuMoulin, Vancouver. Inc.: Russell & DuMoulin, Vancouver.

Solicitors for the intervener Alcan Aluminum Procureurs de l’intervenante Alcan Aluminium
Ltd.: Lawson, Lundell, Lawson & McIntosh, Ltée: Lawson, Lundell, Lawson & McIntosh,
Vancouver. Vancouver.
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PART 1 

INTRODUCTION 

[1] This appeal concerns a claim on behalf of aboriginal peoples to the ownership of 
and control over a large area of land and resources in central British Columbia. 
[2] The appeal is from the order of Chief Justice McEachern sitting as a trial judge, 
who dismissed the plaintiffs' action.  I will refer to him throughout these reasons as the 
"trial judge".  The order was pronounced March 8, 1991, and the reasons are reported 
at [1991] 3 W.W.R. 97.  All references to the reasons will be to the pages of that report. 
[3] The trial judge said the plaintiffs had classified their claims under three heads, 
ownership, jurisdiction, and aboriginal rights (p.366) and had asserted those rights over 
22,000 square miles (58,000 square kilometres) of territory. 
[4] The trial judge held the plaintiffs had not made out their claims to ownership and 
jurisdiction.  However, he found aboriginal rights for non-exclusive sustenance purposes 
had been established in a large portion of the territory (p.395).  He defined that part of 
the territory by reference to map 5, which is attached to his reasons (pp.450-460). 
[5] The trial judge then considered, and found in favour of the Province's plea that 
the plaintiffs' rights were extinguished by the operation of 13 Colonial Instruments 
enacted prior to the entry of British Columbia into Confederation in 1871 (p.425).  On 
appeal the effect of this decision is referred to as "blanket extinguishment". 
[6] Despite his conclusion on blanket extinguishment the trial judge held the Crown 
owed a fiduciary duty to permit aboriginal peoples, subject to the general law of the 
Province, to use any unoccupied or vacant Crown land for subsistence purposes until 
such time as the land is dedicated to another purpose. 
[7] The trial judge summarized his conclusions at p.476: 

(1) The action against Canada is dismissed. 
(2) The plaintiffs' claims for ownership of and jurisdiction over the 
territory and for aboriginal rights in the territory are dismissed. 
(3) The plaintiffs, on behalf of the Gitksan and Wet'suwet'en people 
described in the statement of claim (except the Gitksan people of the 
Houses of the Kitwankool chiefs), are entitled to a declaration that, subject 
to the general law of the province, they have a continuing legal right to use 
unoccupied or vacant Crown land in the territory for aboriginal sustenance 
purposes as described in Pt.15 of these reasons for judgment.  
(4) The plaintiffs' claims for damages are dismissed. 
(5) The counterclaim of the province is dismissed. 
(6) In view of all the circumstances of this case, including the 
importance of the issues, the variable resources of the parties, the 
financial arrangements which have been made for the conduct of this case 
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(from which I have been largely insulated), and the divided success each 
party has achieved, there will not be any order for costs. 

[8] The position of the plaintiffs on appeal may be summarized in this way: 
They seek an order that they now have unextinguished aboriginal rights 
which include a right of ownership, or in the alternative a proprietary 
interest in the lands and resources within the claimed territory, and a right 
of self-regulation, with respect to such lands, resources and people. 

[9] Briefly stated, the position of the Province is: 
a) There has been no blanket extinguishment of aboriginal rights, pre- 
or post-confederation. 
b) The trial judge's finding that the plaintiffs had failed to establish a 
right of ownership or a proprietary interest in lands in the territory ought 
not to be disturbed. 
c) The plaintiffs have failed to establish a right of self-regulation with 
respect to lands and resources. 

[10] No issues arise with respect to the validity of any provincial or federal law. 
[11] Thus, the questions which must be decided include: 

1. Whether the plaintiffs have established a right to ownership of and control 
over the lands and resources in the territory. 

2. Whether the plaintiffs have established aboriginal rights, other than 
ownership or jurisdiction, and, if so, the nature, content and territorial 
extent of such rights. 

3. Whether there has been a blanket extinguishment of all aboriginal rights in 
the Province. 

[12] The style of cause shows that the parties to the appeal are the plaintiffs, the 
Province, and Canada.  In fact, the plaintiffs claimed no relief against Canada, and no 
appeal has been taken against the dismissal of the action against Canada.  The 
Province has abandoned its cross appeal against dismissal of the counterclaim which it 
made against Canada.  Thus, the participation of the Attorney General of Canada on 
the appeal was more in the nature of an intervenor than of a party. 
[13] A number of intervenors were heard, and their submissions were of great 
assistance.  Amici curiae were appointed to assist the Court in resolving the 
extinguishment issue, the Province having abandoned its original position on that issue.  
They were also asked to make submissions on other questions. 
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PART II 

NATURE OF THE CLAIM 

[14] The action was brought by 51 hereditary chiefs who individually and on behalf of 
members of their Houses claim ownership and jurisdiction over one or more specific 
portions of a territory in central British Columbia, which encompasses about 22,000 
square miles (58,000 square kilometres) (the "territory").  The action was not brought as 
a typical collective or communal claim.  The plaintiffs claim ownership of 133 individual 
areas.  The sum of the individual areas within the internal boundaries of each such area 
equals exactly the total land mass within the external boundary of the territory claimed 
by the plaintiffs.  Of the 51 plaintiffs in the action 39 are hereditary Gitksan and 12 are 
hereditary Wet'suwet'en chiefs.  
[15] The plaintiffs do not represent all of the Gitksan people because 12 chiefs of the 
Kitwancool houses of the Gitksan people have expressly declined to join in the action.  
In addition, there is some dispute between the plaintiffs and other aboriginal peoples 
involving alleged territorial overlaps.  The Gitksan who now live in the territory number 
4,000 -5,000 persons and the Wet'suwet'en number 1,500 - 2,000 persons. 
[16] In their pleadings the plaintiffs made no claim against Canada.  It was joined as a 
party at the behest of the Province. 
[17] The relief sought by the plaintiffs against the Province is described in the 
statement of claim: 

I. THE CONTENT OF ABORIGINAL RIGHTS 

1. A declaration that the Plaintiffs have a right to ownership of and 
jurisdiction over the Territory. 

2. A declaration that the Plaintiffs' ownership of and jurisdiction over 
the Territory existed and continues to exist and has never been 
lawfully extinguished or abandoned. 

3. A declaration that the Plaintiffs' rights of ownership and jurisdiction 
within the Territory include the right to use, harvest, manage, 
conserve and transfer the lands and natural resources, and make 
decisions in relation thereto. 

4. A declaration that the Plaintiffs' rights to jurisdiction include the right 
to govern the Territory, themselves, and the members of the 
Houses represented by the Plaintiffs in accordance with Gitksan 
and Wet'suwet'en laws, administered through Gitksan and 
Wet'suwet'en political, legal and social institutions as they exist and 
develop. 

5. A declaration that the Plaintiffs' rights to ownership of and 
jurisdiction over the Territory include the right to ratify conditionally 
or otherwise refuse to ratify land titles or grants issued by the 
Defendant Province after October 22, 1984, and licences, leases 
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and permits issued by the Defendant Province at any time without 
the Plaintiffs' consent. 

6. A declaration that the aboriginal rights of the plaintiffs including 
ownership of and jurisdiction over the territory are recognized and 
affirmed by section 35 of the Constitution Act, 1982 

II. RESTRICTIONS ON THE DEFENDANT, HER MAJESTY THE 
QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA 

7. A declaration that the Defendant Province's ownership of lands, 
mines, minerals and royalties within the Plaintiffs' Territory is 
subject to the Plaintiffs' rights of ownership and jurisdiction pursuant 
to section 109 of the  Constitution Act, 1867. 

8. A declaration that the Defendant Province's jurisdiction over the 
Territory, the Plaintiffs and members of the Houses represented by 
the plaintiffs is subject to the plaintiffs' right to ownership and 
jurisdiction. 

9. A declaration that the Defendant Province is not entitled to interfere 
with the aboriginal rights and title, ownership and jurisdiction of the 
Plaintiffs. 

10. A declaration that the Defendant Province cannot appropriate any 
part of the Territory through grants, licences, leases, permits or in 
any other manner whatsoever. 

11. A declaration that the Defendant Province cannot issue or renew 
grants, licences, leases or permits authorizing the use of any 
resources within the Territory of the Plaintiffs by the Defendant 
Province, its agents or by third parties without the consent of the 
Plaintiffs. 

III. DAMAGES 

12. A declaration that the Plaintiffs are entitled to damages from the 
Defendant Province for the wrongful appropriation and use of the 
Territory by the Defendant Province or by its servants, agents or 
contractors without the Plaintiffs' consent. 

IV. TRANSITIONAL RELIEF 

13. A lis pendens against the Defendant Province over the Territory. 
14. A declaration that this Honourable Court shall retain jurisdiction to 

resolve all outstanding disputes between the parties as to the 
implementation of the Declarations and Orders of this Honourable 
Court. 

15. The costs of this action. 
16. Such further and other relief as to this Court may seem just. 
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The claim to ownership. 

[18] In their pleadings and submissions the plaintiffs admit the underlying title to the 
soil of the territory is in the Crown in Right of the Province of British Columbia.  This is 
sometimes called the "allodial", "underlying", or "radical" title of the Crown.  Subject only 
to this underlying title the chiefs claim they own, or are absolutely entitled to occupy and 
possess, the individual territories they claim.  They contend their aboriginal right is for all 
purposes equivalent to ownership in fee simple. 

The claim to jurisdiction. 

[19] The plaintiffs claim their ownership of the territory entitles them to govern the 
territory by maintaining and developing their own institutions for the regulation of the 
harvesting, management and conservation of those lands and resources.  They also 
claim an aboriginal right of self-government, but said during the course of the appeal 
their claim did not extend to challenging the validity of any particular provincial 
legislation. 
[20] The plaintiffs did not challenge the validity of any federal law, or claim any relief 
against Canada in their pleadings, but at trial they asserted paramountcy of their 
aboriginal interest over the laws of Canada.  The trial judge held the plaintiffs were not 
entitled to any relief against Canada and dismissed the action.  (p.162)  No appeal is 
taken against that finding. 
[21] The plaintiffs do not claim to recover any privately owned lands within the 
territory, which were granted in fee simple prior to October 23, 1984 (para. 79, 
statement of claim).  Instead, they claim compensation from the Province for the value 
of those lands within the territory.  They claim the right to terminate all less than fee 
simple legal interests in the territory, such as logging, mining, and other leases or 
licences. 
[22] Paragraph 12 of the relief claimed deals with the claim for damages (p.161).  The 
allegation upon which that claim rests is that the Province, in making fee simple and 
other lesser grants of land and resources, wrongfully alienated Indian lands and 
resources.  The plaintiffs contend the Province could not do so without the consent of 
the aboriginal peoples. 
[23] Although the pleadings were confined to individual claims for declarations 
relating to ownership and jurisdiction the trial judge decided he would entertain a 
communal claim for aboriginal rights other than ownership and jurisdiction on behalf of 
the Gitksan and Wet'suwet'en people generally (p.120, 157). 
[24] He dealt with that alternative claim at pp.157-8 of his reasons: 

In the early stages of the trial plaintiffs' counsel indicated that this 
case, unlike Calder was "all or nothing," that is, the claim was for 
ownership and jurisdiction, and the plaintiffs were not seeking any lesser 
relief.  This position was wisely moderated later in the trial when Mr. Grant 
made it clear that the plaintiffs were also seeking a declaration of their 
aboriginal rights.  He said that while ownership and jurisdiction were the 
plaintiffs' primary claims, they wished the court to grant them whatever 
other rights they may be entitled to. 
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This statement was made on 12th February 1988 during the 
argument leading to unreported reasons for judgment on this and other 
questions dated 18th February 1988 in which I said: 

In my view it is highly doubtful if the plaintiffs have sufficiently 
pleaded Calder type or other alternative claims to aboriginal rights 
additional to the claim to ownership and jurisdiction.  Such claims 
are pleaded, if at all, obliquely such as in paras. 57 and 75 and by 
reference to aboriginal rights in paras. 74, 74(a) and in prayers to 
relief 6 and 9. 

It is not for me to suggest or require amendments and it may 
be that the course of the trial, including the clear statement made 
by Mr. Grant on 12th February 1988, will be sufficient to permit the 
plaintiffs to assert alternative claims additional to ownership and 
jurisdiction.  I leave that question for the time being to counsel. 

Since that time we have heard a great deal of evidence and 
argument, and although there have been eight amended 
statements of claim, no amendment in this connection has been 
sought.  Because of the course of the trial, and notwithstanding 
the consistent and firmly stated position of the province to the 
contrary, I find that a claim for aboriginal rights other than 
ownership and jurisdiction is also open to the plaintiffs in this 
action. (My emphasis.) 

[25] It is to be noted that Mr. Grant, counsel for the plaintiffs, said: "they wished the 
court to grant them whatever other rights they may be entitled to".  He did not define in 
an amendment the rights the plaintiffs seek.  I have emphasized the order which the trial 
judge finally made.  It was precise.  He held he would entertain "a claim for aboriginal 
rights other than ownership and jurisdiction".  He had earlier defined the term "aboriginal 
rights" (p.127): 

In this judgment I propose to use the term "aboriginal rights" to 
describe rights arising from ancient occupation or use of land, to hunt, fish, 
take game animals, wood, berries and other foods and materials for 
sustenance and generally to use the lands in the manner they say their 
ancestors used them.  These are the kinds of "usufructuary rights" 
mentioned in St. Catherines Milling & Lumber Co. v. R. (1886), 13 
S.C.R. 577, and which the plaintiffs claimed in Calder v. A.G.B.C., [1973] 
S.C.R. 313, [1973] 4 W.W.R. 1, 34 D.L.R. (3d) 145.  These kinds of rights 
were awarded, in part, in Baker Lake (Hamlet) v. Min. of Indian Affairs 
& Nor. Dev., [1980] 1 F.C. 518, [1980] 5 W.W.R. 193, 107 D.L.R. (3d) 
513, [1979] 3 C.N.L.R. 17 (T.D.). 

There is no specific claim in the statement of claim in this action for a 
declaration respecting such rights although "aboriginal rights" are 
mentioned.  Early in the trial, plaintiffs' counsel said that the plaintiffs' 
claim was for ownership and jurisdiction - "all or nothing" as I believe it 
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was then described - but that position was later modified.  This question of 
pleadings will be more fully discussed later in these reasons for judgment. 

[26] Later, (pp.390-391; pp.393-394) he examined the nature of aboriginal rights, and 
held they were non-exclusive user rights.  He specifically excluded from the alternative 
claim any right to ownership, which depended upon exclusive occupation and proof of 
specific boundaries.  He also excluded from consideration any claim to jurisdiction (self-
government), concluding later that it could not survive the exercise of sovereign 
legislative power.  What was left for consideration was a sui generic interest. 
[27] The plaintiffs have argued on appeal they were entitled to a declaration that they 
had aboriginal rights to the entire territory, including a right of ownership or a proprietary 
right, and a right to self-government, extending to land, resources and people.  That 
was not the alternative claim addressed by the trial judge, or which the Province was 
called upon to meet.  There were no amended pleadings to define such a broad claim.  
In those circumstances the claim must be taken to be the limited one referred to by the 
trial judge, and not a global claim which takes no account of the pleadings, and the 
position taken at trial.  This is not a case in which the plaintiffs seek a declaration 
narrower in terms than those requested at trial.  The claim at trial was first an "all or 
nothing" claim (a claim to ownership and to self-government), and alternatively a claim 
to user and sustenance rights.  Thus, the plaintiffs sought both a broad and narrow 
claim.  That should not now be converted into a global claim, which was not addressed 
by the parties or by the judge at trial. 
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PART III 

CONCLUSIONS OF THE TRIAL JUDGE 

[28] The trial judge provided a Summary of Findings and Conclusions at pp.109-116 
of his reasons.  The principal conclusions may be stated in this way: 

(a) All aboriginal land rights in British Columbia were extinguished by 
colonial enactments passed prior to 1871. As a result: 
(i) Since Confederation the Province has had: (a) title to the 

soil of the province; (b) the right to dispose of Crown 
lands unburdened by aboriginal title, and (c) the right, 
within its jurisdiction under s.92 of the Constitution Act, 
1867 to govern the province.  All titles, leases, licences, 
permits and other dispositions emanating from the 
Imperial Crown during the colonial period or from the 
Crown in right of the Province since Confederation are 
valid insofar as aboriginal interests are concerned. 

(ii) As the Crown has had all along the right to settle and 
develop the territory and to grant titles and tenures in the 
territory unburdened by aboriginal interests, the plaintiffs' 
claim for damages is dismissed. 

(b) Even though aboriginal rights were extinguished in 1871 the 
Province has a continuing fiduciary duty to permit Indians to use 
vacant Crown land for aboriginal purposes.  The honour of the 
Crown imposes an obligation of fair dealing in this respect upon the 
Province which is enforceable by law.  The right of Indians to use 
unoccupied, vacant Crown land is not an exclusive right and it is 
subject to the general law of the Province.  The right is shared with 
non-Indians who also have been allowed to use vacant Crown 
lands. 

(c) If extinguishment had not occurred the plaintiffs had established an 
aboriginal right to live in their villages and to occupy adjacent lands 
for the purpose of gathering the products of the lands and waters 
for sustenance and ceremonial purposes.  Such non-exclusive 
rights would have constituted a legally enforceable, continuing 
burden upon the title of the Crown in respect to the area outlined on 
Map 5.  The claim for aboriginal rights would be allowed for the 
communal benefit of all the Gitksan and Wet'suwet'en peoples 
except the Gitksan peoples of the Kitwancool chiefs who did not 
join in the action.  

(d) The counterclaim of the Province is dismissed; as is any claim 
against Canada. 
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[29] In reaching those conclusions the trial judge held the plaintiffs had failed to 
establish: 

(i) The internal boundaries of those parts of the territory 
claimed by each individual plaintiff. 

(ii) The ownership of the lands which they claimed 
(except as to village sites which were largely in 
reserves, and which he said he would not make the 
subject of any order). 

(iii) Jurisdiction or self-government. 
(iv) Aboriginal occupation and use of the far reaches of 

the territory. 
(v) The Royal Proclamation, 1763 applied to or had any 

force in the colony or province of British Columbia or 
to the Indians living here. 

[30] No appeal has been taken on the question of the internal boundaries.  However, 
the plaintiffs contend the trial judge erred in finding against them on the question of 
ownership of and jurisdiction over the lands which they claimed.  The plaintiffs challenge 
the findings of fact of the trial judge on the latter issues. 
[31] In dismissing the plaintiffs' claim for damages, the trial judge said, at p.426: 

The plaintiffs, hunting for much larger game, did not directly attack 
any specific provincial legislation or regulation affecting aboriginal 
interests in the territory.  Instead they sought declarations of ownership 
and jurisdiction to which I have added ongoing aboriginal rights.  If the 
plaintiffs had succeeded in obtaining such declarations on their first three 
heads of claim, they would have contended they are entitled to damages 
for the consequences of all interference with the territory, although that 
would not follow automatically as the province advanced other defences 
which would then have to be considered. 

These broad issues were undoubtedly the ones the plaintiffs 
wished to have tried in this action, and I well understand why they 
advanced their claim in that way. 

He then said: 
As the plaintiffs have failed on these issues, and as I have reached 

the opinion that the province has all along had the authority reasonably to 
terminate or diminish user rights in the territory, it follows that the plaintiffs' 
claims for communal damages must be dismissed.  

[32] The trial judge declined to decide whether, since Confederation, the Province 
had the capacity to extinguish aboriginal interests.  He said, at pp.397-398: 

It will be useful to mention that, because of the division of powers 
between Canada and the provinces at the time of Confederation (1871 for 
British Columbia), it has been convenient to consider these matters from 
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the perspective of colonial times.  That is because Crown authority in 
those days was undivided.  Thus no division of powers question can arise 
about the authority of the Crown to extinguish aboriginal rights in the 
colonial period. 

It will not be necessary for me to trouble myself with the question of 
whether, since Confederation, the province has had the capacity to 
extinguish aboriginal interests.  This is a vast legal and constitutional 
question which has not been fully explored, although it has been decided 
in a number of cases that some provincial legislation applies to Indians 
and can diminish their rights to engage in aboriginal activities. 
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PART IV 

THE APPEAL 

[33] The Province now takes a different position on extinguishment than it did at trial.  
It concedes that there has been no blanket extinguishment of aboriginal rights.  But it 
submits that some aboriginal rights may have been extinguished or impaired as a result 
of the Province exercising its right to land (and resources) under s.109 of the  
Constitution Act, 1867.  It submits that where, when, and whether, that occurred are 
questions which can only be decided by reference to specific legislation, specific lands, 
and specific use of such lands; such facts are not in evidence in this case. 
[34] The plaintiffs and the Province request the Court to decide some questions now 
and adjourn the appeal for two years to allow the parties to negotiate other issues.  
They ask the Court to retain jurisdiction over those other issues and, failing settlement, 
to hear and decide them.  That request is dealt with under the heading "Remedies". 
[35] While negotiations are to be encouraged, and ultimately may be the preferred 
way to finally resolve aboriginal issues, the role of the court is to deal with the issues 
arising directly from the judgment under appeal, and the evidence before the trial judge.  
The appeal process is not appropriate for an enquiry into the nature and effect of 
aboriginal rights generally.  I agree with Wallace J.A. that it is not appropriate to decide 
the appeal on the basis of a claim not advanced below (see his reasons, paras. 308 and 
309).  I agree with the rejection by Wallace J.A. of the suggestion that the Province, by 
agreeing to negotiate certain issues, has waived its right to rely upon certain findings of 
fact made at trial (see his reasons, para. 503). 
[36] No relief is claimed against Canada. 
[37] The cross appeal of the Province from the dismissal of the counterclaim is 
abandoned. 
The Positions of the Parties on the Appeal 

The Plaintiffs 

[38] Having chosen not to appeal the finding of the trial judge that they had failed to 
prove the internal boundaries upon which their claim to ownership and governance of 
individual areas was based (their primary plea), the plaintiffs contended on appeal:  

a) The trial judge was wrong in holding that all of the plaintiffs' 
aboriginal rights had been extinguished by 1871 ("blanket 
extinguishment"). 

b) The trial judge ought to have found they have an unextinguished 
aboriginal right to ownership, or at least a proprietary interest in the 
lands and resources within the external boundary of the territory. 

c) The trial judge ought to have found they have an unextinguished 
right to jurisdiction (self-government) in respect of the lands and 
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resources in the territory, and in respect of the people who use and 
occupy it. 

d) The trial judge was wrong in his findings of fact in ignoring, 
rejecting, or failing to give effect to evidence which the plaintiffs say 
establishes aboriginal title (including ownership and jurisdiction) in 
respect of the whole of the lands and resources within the external 
boundaries of the territory. 

e) The trial judge was wrong in characterizing the plaintiffs' aboriginal 
rights as sui generic, and limiting them to use and occupation. 

The Province 

[39] a) The trial judge erred in making a finding of "blanket extinguishment" on the 
basis of colonial instruments enacted prior to 1871. 

b) The plaintiffs do not have a right to ownership of, or a proprietary interest 
in, the lands and resources which they claim.  The plaintiffs' claim must fail 
because they did not prove exclusive use or occupation of the whole 
territory, nor the boundaries within which they exercised exclusive rights.  
Also it must fail because they failed to prove they had or maintained 
boundaries to the territory, the external boundary being the result of all the 
internal boundaries. 

c) The plaintiffs do not have the right of self-government or jurisdiction as 
claimed in their prayer for relief.  But it is understood that aboriginal 
peoples who lived in an organized society governed themselves by their 
own system of laws and customs.  Certain rights or freedoms to self-
government may continue to exist, but subject to the laws of Canada and 
of the Province. 
I pause to observe that it never became clear, either from the submissions 
of the plaintiffs or of the Province, what specific rights or freedoms 
continue to exist.  Apparently that is a matter for negotiation and possible 
agreement between those who claim such rights, and government. 

d) The Province does not generally disagree with the factual findings of the 
trial judge on the question of ownership and jurisdiction.  It agrees with the 
factual analysis at pp.372-373 of the trial judge's reasons.  
The Province supports the finding of the trial judge's with respect to the 
effect to be given to the expert evidence, and to the Hudson Bay records, 
neither of which establishes that the plaintiffs' ancestors had exclusive 
possession of the territory claimed.  It does not take the position the trial 
judge ignored or improperly rejected evidence.  It supports the trial judge's 
conclusion as to the value of oral histories. 

e) The trial judge was correct to characterize the plaintiffs' aboriginal rights 
as sui generic.  But the precise location, scope, content, and 
consequences of the plaintiffs' aboriginal rights is a matter for negotiation, 
and further judicial consideration. 
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PART V 

PROVING ABORIGINAL RIGHTS 

[40] Aboriginal rights in respect of land arise from "the Indians' historic occupation 
and possession of their tribal lands": Guerin v. The Queen, [1984] 2 S.C.R. 335 at 376.  
Thus, proof of presence amounting to occupation is a threshold question. The nature 
and content of an aboriginal right is determined by asking what the organized aboriginal 
society regarded as "an integral part of their distinctive culture": R. v. Sparrow, [1990] 1 
S.C.R. 1075 at 1099. 
[41] A use need not have been exercised, or occupation established, since time 
immemorial to be regarded as an aboriginal right.  All the evidence need show is that it 
had been in effect for a sufficient length of time to become integral to the aboriginal 
society: Ontario (A.G.) v. Bear Island Foundation, [1991] 2 S.C.R. 570 at 575. 
[42] Aboriginal rights arise by operation of law, and do not depend on a grant from the 
Crown: Calder et al v. Attorney-General of British Columbia, [1973] S.C.R. 313.  
This was adopted by the trial judge at p.209.  In Guerin, at p.378, Indian title was 
described as an independent legal right pre-dating the Royal Proclamation of 1763.  
[43] The common law will give effect to those traditions regarded by an aboriginal 
society as integral to the distinctive culture, and existing at the date sovereignty was 
asserted.  The Constitution Act, 1982 protects those aboriginal rights which still 
existed in 1982. 
[44] For the purposes of this litigation sovereignty was asserted in 1846, the year in 
which the Oregon Boundary Treaty, 1846 was made. 
[45] At the date of the assertion of sovereignty the underlying title to the lands in the 
Colony vested in the Crown:  Sparrow at p.1103.  The Crown title was burdened with 
aboriginal rights. 
[46] In Mabo v. Queensland, (1992), 107 A.L.R. 1 Brennan J. of the High Court of 
Australia summarised the situation in this way at p.51: 

(2) On acquisition of sovereignty over a particular part of Australia, the 
Crown acquired a radical title to the land in that part. 

(3) Native title to land survived the Crown's acquisition of sovereignty 
and radical title.  The rights and privileges conferred by native title 
were unaffected by the Crown's acquisition of radical title but the 
acquisition of sovereignty exposed native title to extinguishment by 
a valid exercise of sovereign power inconsistent with the continued 
right to enjoy native title. 

At pp.35-36, after referring to Amodu Tijani v. Southern Nigeria 
(Secretary), [1921] 2 A.C. 399 (P.C.) Brennan J. said: 

Recognition of the radical title of the Crown is quite consistent with 
recognition of native title to land, for the radical title, without more, 
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is merely a logical postulate required to support the doctrine of 
tenure (when the Crown has exercised its sovereign power to grant 
an interest in land) and to support the plenary title of the Crown 
(when the Crown has exercised its sovereign power to appropriate 
to itself ownership of parcels of land within the Crown's territory).  
Unless the sovereign power is exercised in one or other of those 
ways, there is no reason why land within the Crown's territory 
should not continue to be subject to native title.  It is only the fallacy 
of equating sovereignty and beneficial ownership of land that gives 
rise to the notion that native title is extinguished by the acquisition 
of sovereignty. 

[47] Wilson J. provided a summary of basic principles in Roberts v. Canada , [1989] 
1 S.C.R. 322 at 340:  

...  In Calder v. Attorney-General of British Columbia, [1973] S.C.R. 
313, this Court recognized aboriginal title as a legal right derived from the 
Indians' historic occupation and possession of their tribal lands.  As 
Dickson J. (as he then was) pointed out in Guerin, supra, aboriginal title 
pre-dated colonization by the British and survived British claims of 
sovereignty.  The Indians' right of occupation and possession continued as 
a "burden on the radical or final title of the Sovereign": per Viscount 
Haldane in Amodu Tijani v. Southern Nigeria (Secretary), [1921] 2 A.C. 
399 (P.C.), at p.403. 

[48] I pause to observe that not all practices in existence in 1846 were necessarily to 
be regarded as aboriginal rights.  To be so regarded those practices must have been 
integral to the distinctive culture of the aboriginal society from which they are said to 
have arisen.  A modernized form of such a practice would be no less an aboriginal right: 
see Sparrow.  A practice which had not been integral to the organized society and its 
distinctive culture, but which became prevalent as a result of European influences would 
not qualify for protection as an aboriginal right.  
[49] Aboriginal rights were not regarded by common law as absolute.  They were 
subject to regulation.  They could be impaired, diminished or extinguished by a valid 
exercise of governmental power: Calder at pp.333-334 and 402-405.  In that sense they 
were held at the pleasure of the Crown.  That does not mean they are to be regarded as 
only personal in nature.  
[50] Aboriginal rights in existence (unextinguished) as of 1982 were recognized and 
affirmed by s. 35(1) of the Constitution Act, 1982 and now enjoy constitutional 
protection.   
[51] Whether an aboriginal right was extinguished prior to 1982 depends upon 
whether a clear and plain intention to do so can be found in the instruments which are 
said to have had that effect.  
[52] In my opinion two questions arise in deciding whether protection is to be afforded 
to an alleged aboriginal practice, and what, if any, remedy is to be provided:   
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1. Was the practice (even though now exercised in a more modern 
manner) integral to the distinctive culture of the aboriginal society in 
which some of the ancestors of the present plaintiffs were 
members? 

2. Was the practice existing as an aboriginal right at the date when 
sovereignty was asserted and was it unextinguished in 1982? 
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PART VI 

NATURE OF ABORIGINAL RIGHTS 

[53] The courts have identified aboriginal rights as sui generic.  Their unique nature 
has made them difficult, if not impossible, to describe in traditional property law 
terminology.   
[54] The problem was addressed in this way in C.P. Ltd. v. Paul, [1988] 2 S.C.R. 654 
at 678: 

The inescapable conclusion from the Court's analysis of Indian title up 
to this point is that the Indian interest in land is truly sui generic.  It is more 
than the right to enjoyment and occupancy although, as Dickson J. 
pointed out in Guerin, it is difficult to describe what more in traditional 
property terminology. 

[55] In Sparrow, at p.1112, the court expressed this view: 
Courts must be careful ... to avoid the application of traditional common 
law concepts of property as they develop their understanding of ... the “sui 
generis" nature of aboriginal rights. 

[56] The problem was addressed in this manner in Amodu Tijani at p.403: 
There is a tendency, operating at times unconsciously, to render that title 
conceptually in terms which are appropriate only to systems which have 
grown up under English law.  But this tendency has to be held in check 
closely. 

[57] In Mabo, at p.152, Mr. Justice Toohey cited that passage and observed that "an 
inquiry as to whether it is "personal" or "proprietary" ultimately is fruitless and certainly is 
unnecessarily complex." 
[58] Aboriginal rights are communal rights, although each member of the community 
has a personal right to exercise them: Pasco v. C.N.R. Co., (1989), 56 D.L.R. (4th) 404 
at 410 (B.C.C.A.); Twinn v. Canada, [1987] 2 F.C. 450 at 462 (F.C.T.D.). 
[59] In Sparrow  at p.1112, it was said: 

[Aboriginal] fishing rights are not traditional property rights.  They are 
rights held by a collective and are in keeping with the culture and 
existence of that group. 

[60] Another unique feature of aboriginal rights is that they cannot be alienated other 
than by surrender to the Crown:  Catherine's Milling and Lumber Co. v. The Queen 
(1888), 14 App. Cas. 46 at 54 (P.C.); Smith v. The Queen, [1983] 1 S.C.R. 554 at 568-
69.   
[61] In the sense that aboriginal rights cannot be alienated other than to the Crown, 
the rights are personal.  But that does not mean they are personal in all respects.  It was 
put this way in C.P. Ltd.  at p.677: 
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Courts have generally taken as their starting point the case of St. 
Catharine's Milling and Lumber Co. v. The Queen (1888), 15 App. Cas. 
46 (P.C.), in which Indian title was described at p.54 as a "personal and 
usufructuary right".  This has at times been interpreted as meaning that 
Indian title is merely a personal right which cannot be elevated to the 
status of a proprietary interest so as to compete on an equal footing with 
other proprietary interests.  However, we are of the opinion that the right 
was characterized as purely personal for the sole purpose of emphasizing 
its generally inalienable nature;  it could not be transferred, sold or 
surrendered to anyone other than the Crown.  

[62] Aboriginal rights have been characterized as a beneficial interest of some sort 
and as personal and usufructuary.  In Guerin  at p.382, Dickson J. (later C.J.C.) 
discussed that apparent inconsistency in authority.  He said: 

It appears to me that there is no real conflict between the cases which 
characterize Indian title as a beneficial interest of some sort, and those 
which characterize it a personal, usufructuary right.  Any apparent 
inconsistency derives from the fact that in describing what constitutes a 
unique interest in land the courts have almost inevitably found themselves 
applying a somewhat inappropriate terminology drawn from general 
property law.  There is a core of truth in the way that each of the two lines 
of authority has described native title, but an appearance of conflict has 
none the less arisen because in neither case is the categorization quite 
correct. 
Indians have a legal right to occupy and possess certain lands, the 
ultimate title to which is in the Crown.  While their interest does not, strictly 
speaking, amount to beneficial ownership, neither is its nature completely 
exhausted by the concept of a personal right.  It is true that the sui generic 
interest which the Indians have in the land is personal in the sense that it 
cannot be transferred to a grantee, but it is also true, as will presently 
appear, that the interest gives rise upon surrender to a distinctive fiduciary 
obligation on the part of the Crown to deal with the land for the benefit of 
the surrendering Indians.  These two aspects of Indian title go together, 
since the Crown's original purpose in declaring the Indians' interest to be 
inalienable otherwise than to the Crown was to facilitate the Crown's ability 
to represent the Indians in dealing with third parties.  The nature of the 
Indians' interest is therefore best characterized by its general inalienability, 
coupled with the fact that the Crown is under an obligation to deal with the 
land on the Indians' behalf when the interest is surrendered.  Any 
description of Indian title which goes beyond these two features is both 
unnecessary and potentially misleading. 

[63] The scope and content of aboriginal rights may vary from context to context in 
accordance with distinct patterns of historical occupancy and use of land.  It was put this 
way in Kruger and Manuel v. The Queen, [1978] 1 S.C.R. 104 at 109: 
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If the claim of any Band in respect of any particular land is to be decided 
as a justiciable issue and not a political issue, it should be so considered 
on the facts pertinent to that Band and to that land, and not on any global 
basis. 

[64] In R. v. Taylor and Williams (1981), 62 C.C.C. (2d) 227 at 232 the Ontario 
Court of Appeal said:  

Cases on Indian or aboriginal rights can never be determined in a 
vacuum.  It is of importance to consider the history and oral traditions of 
the tribes concerned, and the surrounding circumstances ... 

[65] The essential nature of an aboriginal right stems from occupation and use. The 
right attaches to land occupied and used by aboriginal peoples as their traditional home 
prior to the assertion of sovereignty.  Rights of occupancy are usually exclusive.  Other 
rights, like hunting or fishing, may be shared.  What is an aboriginal use may vary from 
case to case.  Aboriginal rights are fact and site specific.  They are rights which are 
integral to the distinctive culture of an aboriginal society.  The nature and content of the 
right, and the area within which the right was exercised are questions of fact. 
[66] The precise bundle of rights that a particular aboriginal community can assert 
may depend upon a number of factors including the nature, kind and purpose of the use 
or occupancy of the land by the aboriginal community in question, and the extent to 
which such use or occupancy was exclusive or non-exclusive.  Activities may be 
regarded as aboriginal if they formed an integral part of traditional Indian life prior to 
sovereignty.  
[67] Baker Lake (Hamlet) v. Min. of Indian Affairs and Nor. Dev. (1980), 107 
D.L.R. (3d) 513 (F.C.T.D.) illustrates the established common law approach to the proof 
of an aboriginal right.  Mahoney J. held, at p.542, that the requirements for aboriginal 
rights are: 

1. That they [the plaintiffs] and their ancestors were members of an 
organized society. 

2. That the organized society occupied the specific territory over 
which they assert the aboriginal title. 

3. That the occupation was to the exclusion of other organized 
societies. 

4. That the occupation was an established fact at the time sovereignty 
was asserted by England. 

[68] Mahoney J. held that specific aboriginal practices (hunting and fishing) were 
protected.  Obviously he did not regard proof of occupation as encompassing a broad, 
unrestricted aboriginal title, extending to all possible uses of the land.  Instead the focus 
was on specific traditional activities recognized by the aboriginal society as integral to its 
distinctive culture.  
[69] Deane and Gaudron, JJ. took a similar view of aboriginal title in their judgment in 
Mabo  at pp.65-66: 
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The content of such a common law native title will, of course, vary 
according to the extent of the pre-existing interest of the relevant 
individual, group or community.  It may be an entitlement of an individual, 
through his or her family, band or tribe, to a limited special use of land in a 
context where notions of property and land and distinctions between 
ownership, possession and use are all but unknown.  [See Amodu Tijani.]  
In contrast, it may be a community title which is practically "equivalent to 
full ownership".  [See Geita Sebea v. Territory of Papua (1941), 67 
C.L.R. at 557 and Amodu Tijani.]  Even where (from the practical point of 
view) common law native law approaches "full ownership", however, it is 
subject to three important limitations." 

[70] Thus, native title does not have a single, generic form encompassing all 
activities.  Its content is determined by traditional aboriginal enjoyment.  
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PART VII 

OWNERSHIP 

[71] I must emphasize at this point that the term "ownership", used to describe the 
interest claimed by the plaintiffs, is their word and not that of the trial judge.  It may be 
that the use of this term was unfortunate; particularly in light of the binding authority of 
Guerin which has established that the aboriginal interest does not amount to beneficial 
ownership.  Indeed, the Indian interest in Guerin was specifically held by the majority at 
p.349 to be incapable, once surrendered, of constituting the corpus of a trust. 
[72] The plaintiffs' claim to ownership was assessed at trial on the basis that the 
plaintiffs must establish occupation to the exclusion of others, and that they must 
identify the land they claimed to own by establishing the boundaries of such land.  
Indeed, their case was pleaded and presented on that basis. 
[73] I observe that ownership may be sole or joint.  In this case the Gitksan people 
claimed ownership of specific areas, and the Wet’suwet’en peoples claimed other 
areas; the Gitksan in the north, and the Wet'suwet'en in the south.  Ownership was 
claimed on behalf of specific Houses of both peoples.  This is not a case of a joint claim 
to the whole territory. 
[74] I think the trial judge properly applied correct legal principles in his consideration 
of the plaintiffs' claim to ownership, as framed in their pleadings.  I am in agreement with 
his conclusion that an exclusive right to occupy land is required to support a claim akin 
to ownership. 
[75] The plaintiffs themselves admit that to be an owner, one must have the right to 
exclude others.  At para. 211 of their factum they say: 

...  when an aboriginal group has exclusive possession of land within 
defined boundaries, and can pass that land to other aboriginals by 
alienation or inheritance, then its interest in the land is properly 
characterized as ownership. 

[76] Indeed, that was the conclusion of Mahoney J. in Baker Lake and of the trial 
judge.  Each said exclusivity was an essential requirement for proving ownership and 
jurisdiction (p.388). 
[77] This is in accord with a fundamental feature of ownership as defined in Jowitt's, 
Dictionary of English Law, J. Burke, ed., 10th ed. (London: Sweet & Maxwell, 1977): 

, the most extensive right allowed by law to a person, of dealing with a 
thing to the exclusion of all other persons, or of all except one or more 
specified persons. ... 

[78] The plaintiffs did not establish to the satisfaction of the trial judge they had the 
requisite exclusive possession of land to make out their claim for ownership except in 
locations already within reserves.  As well, there was significant difficulty with the 
delineation of specific boundaries for the claim.  It is clear that no one can own an 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 23 
 

 

undefined non-specific parcel of land.  In my view the trial judge applied the relevant law 
in dismissing the plaintiffs' claim. 
[79] In asserting a claim to ownership the plaintiffs pleaded, in paragraph 56, that 
their ancestors and/or predecessors since time immemorial owned and exercised 
jurisdiction over the lands delineated by an external boundary shown in a certain exhibit. 
[80] The claim was that each House owned and controlled a specific part or parts of 
the whole territory.  To prove the claim each plaintiff sought to establish the boundary of 
the part of the territory to which his or her House laid claim.  Such boundaries are 
referred to as the internal boundaries.  The plaintiffs failed to prove those boundaries.  
No appeal is brought from that decision, but the plaintiffs seek to establish ownership of 
the land within the external boundary. 
[81] At trial the plaintiffs put forward an original exhibit and then a number of 
amendments to it.  These are described by the trial judge at pp.428-431 of his reasons.  
One reason for the failure to prove the internal boundaries and to establish ownership of 
the whole territory is stated by the trial judge at p.431: 

As the final external boundary is merely the result of all the internal 
boundaries, it is changed somewhat from the previous maps, the most 
significant change being the reinstatement of the Nii Kyap territory and 
other adjustments on the east border of the Gitksan territories. 
The foregoing is a very brief, incomplete and general description of the 
external boundaries advanced from time to time by the plaintiffs during the 
course of these proceedings.  It is not at all surprising that there would be 
changes in the presentation of such a vast concept, but where the validity 
of the claim depends upon a reputation of title, or its equivalent, 
substantial changes raise serious questions about whether a reputation 
has been proven to the extent required by law. 

[82] The Province supports the finding of the trial judge that the plaintiffs failed to 
prove their claim to ownership.  The position of the Province was stated in speaking 
notes dated May 29, 1992:  

9. The Appellants failed to prove the right of exclusive possession 
both in respect of the internal boundaries and the external boundaries. 
(a) The learned trial judge rejected the submissions of the Appellants 

with respect to internal boundaries in the Claim Area for four main 
reasons: 
- the territorial affidavits, sworn by the Appellants' witnesses, 

were not admissible as evidence of reputation of ownership 
(p.442); 

- various maps presented by the Appellants to show internal 
boundaries, had conflicting boundaries (pp.443-445); 

- claims by other tribes overlapped with claims to territory 
made by the Gitksan and Wet'suwet'en (pages 441-2); 
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- The Plaintiffs' evidence of internal boundaries is based 
largely on the trapline registration boundaries (Reasons, 
p.434). 

Reasons, pages 431, 434, 440-445 
The Appellants do not challenge the ruling of the trial Judge with respect 
to the internal Boundaries (Appellants' Factum, Tab 6, paragraph 642).  
They say that his findings on the internal boundaries "do not alter the land 
proved to belong to the Gitksan and Wet'suwet'en within the external 
boundary, and distinct from that of their aboriginal neighbours."  The 
Province disagrees that the trial Judge's findings on the issue of internal 
boundaries are as inconsequential as the Appellants suggest.  It must be 
remembered the essence of the Appellants' claim to ownership is based 
on the House system.  The Appellants claim that the House owns 
territories and fishing sites, and that the House chief has the authority over 
and responsibility for managing the land on behalf of the House members.  
(Appellants' Factum, Tab 4, paragraph 227).  Having failed to prove that 
any House had or maintained boundaries, let alone exclusive boundaries 
to its territory, notwithstanding expending great time and effort in 
attempting to do so, the Appellants must be held to have failed to prove 
their claim of ownership. 

(b) As the external boundary was but "the result of all the internal boundaries 
..." (Reasons, 431), the failure to prove the internal boundaries seriously 
undermined any attempt to prove the external boundary, as much of the 
same evidence was used to prove both. 
Indeed the trial Judge found that the Appellants failed to prove exclusive 
possession within the external boundary.  At p.441 he said, correctly in our 
submission: 

It can hardly be said that the plaintiffs' claims are undisputed, 
particularly on the external boundaries, which are the subject of 
numerous overlapping claims by other Indian peoples.  A claim to 
an exclusive interest in land against the Crown, based upon 
reputation for long time use, would require very strong evidence. 
Reasons, pages 441-442 
The trial Judge said that the evidence of overlapping claims 
disclosed: 
... conflicting claims both along the external boundary, and indeed 
into the very heartland of the territories claimed by the Gitksan and 
Wet'suwet'en peoples in this action.  These claims are advanced by 
Tsimshian, Nishga, Kitwankool, Tahltan/Stikine, Tsetsaut, Kaska-
Dene, and Carrier-Sekanni peoples.  It was not made clear to me 
what position the Babine people take with respect to this matter, but 
there seems to be much uncertainty about the Bear Lake area.  
The position of the Cheslatta bands is also uncertain, but they and 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 25 
 

 

the Babine Indians have many reserves in the southern part of the 
territory claimed by the Wet'suwet'en.  The validity of these 
conflicting claims has not been proven, but the very fact that such 
claims have been made can not be overlooked in any discussion 
about a certain reputation for "undisputed" ownership or occupation 
of lands. 

[83] I refer to this submission for two reasons.  First, it refutes the suggestion that the 
Province by agreeing to negotiate certain issues has waived its right to rely upon 
findings made at trial.  Second, it is a position with which I agree. 
[84] The claim of ownership of the territory is not easily separated from proof of the 
internal boundaries of the specific parts of the territory which individual Houses claimed 
to own.  The discussion by the trial judge of the evidence relating to the internal 
boundaries is relevant (pp.431-452). 
[85] The trial judge says at the outset he found the treatment of the internal 
boundaries to be a very difficult part of the case.  This difficulty stemmed primarily from 
the vast amount of material, received orally and from documents, used to delineate 
these internal boundaries.  There was evidence about early traders in the territory 
including Mr. Brown and Mr. Ogden.  The physical geography of the area and the 
location of natural products which were of interest to aboriginal society were analyzed.  
There were references to oral histories collected by Barbeau, Beynon and others.  
There was evidence given by natives themselves such as Art Mathews, Jr. (Tenimgyet) 
concerning the origins of family crests and symbols.  There was evidence of well-
established trails permitting visiting between villages.  There was a large body of 
anthropological opinion including writings by Goldman, Steward, Kobrinski, Jenness, 
Robinson, Father Morris and testimony by Drs. MacDonald and Ray (p.434). 
[86] At pp.437-39 the trial judge considered the territorial affidavits which were 
prepared by Neil Sterritt, a researcher for the plaintiffs who collected information by way 
of interviews, casual conversation with the plaintiff chiefs, and from materials prepared 
by a prior researcher named Chris Harris.  A cartographer named Marvin George also 
played a crucial role in the preparation of the affidavits. 
[87] The trial judge observed that these territorial affidavits likely represent the best 
efforts of the plaintiffs to prove a vast collection of facts.  Nevertheless he discounted 
them considerably because of the process by which they were prepared: these 
affidavits incorporated the opinions of members of the plaintiffs' community which have 
been exposed over the years to heated and biased discussion about the land claims 
controversy.  This cast doubt on their utility in establishing a reputation of the plaintiffs' 
use and ownership of the territory. 
[88] At p.442 he noted that Mr. Shelford, a non-Indian resident in the territory since 
the 1920s, casts further doubt on the community reputation of an interest in the land 
such as that claimed by the plaintiffs.  He observed: 

... it is impossible to infer a community reputation for an interest in land 
when a prominent, life-long resident in the area like Mr. Shelford, a 
member of the legislature for many years, and a Cabinet minister for a 
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time, who acknowledges hearing about general land claims for a long 
time, has never heard until very recently of claims of ownership or 
jurisdiction, or claims to specific lands, including his own, by chiefs whose 
family he has known personally for most of his life. 

[89] Ultimately, at p.443, the trial judge concluded that the kind of community 
reputation the law requires as proof of the specific claims to the discrete territories 
separated by the internal boundaries had not been established by the plaintiffs. 
[90] At p.435 the trial judge observed: 

While there are many differences between internal boundaries and trap 
line registrations, there are also so many similarities that I am driven to 
conclude, on this ground, as well as on other grounds, that the source of 
many internal boundaries was not indefinite, long use prior to European 
influences, but rather from fur trade user which began after the arrival of 
European influences in the territory.  It cannot be said that the balance of 
probabilities on this issue favours the plaintiffs. 

[91] The trial judge reached his conclusion at p.452: 
I do not think it necessary to explore further examples.  The weight of 
evidence is overwhelmingly against the validity of these internal 
boundaries as definitions of discrete areas used just by the ancestors of 
the present members of the various Houses.  As I have said, I think they 
more likely represent trapping areas which ancestors of the present 
claimants have probably used for trapping and aboriginal purposes for the 
past one hundred years or so. 
On balance, however, the evidence is not sufficiently specific and 
convincing to permit me to make a declaration or judgment that would 
award user rights to the present claimants to the exclusion of other 
Gitksan and Wet'suwet'en persons in preference to other Indian and non-
Indian citizens. 

[92] But the conclusion of the trial judge that the plaintiffs had failed to establish the 
internal boundaries was not the only reason for rejecting the claim to ownership of the 
territory.  The conclusion was based on an assessment of all the evidence given by lay 
witnesses, experts, and in documentary form. 
[93] Assessing the mass of evidence before him, to determine what specific areas 
had actually been used for aboriginal purposes, was a question of some difficulty.   
[94] The plaintiffs challenged the findings of fact of the trial judge on the following 
bases: 

1. The trial judge ignored, without reasons, the evidence of Gitksan 
pre-contact land ownership, social organization, and trade, as 
illustrated in plate 13 of the historical atlas of Canada. 

2. The trial judge ignored or rejected, without reasons, the evidence of 
the Hudson's Bay records, and Professor Ray, with respect to pre-
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contact Gitksan and Wet'suwet'en land ownership, self-
government, and trade. 

3. The trial judge rejected the entire corpus of the plaintiffs' oral 
histories as evidence of detailed history or land ownership, use or 
occupation, and said they could not provide direct evidence of the 
fact in issue except in a few cases where they could constitute the 
confirmatory proof of early presence in the territory. 

4. The trial judge rejected the evidence of the anthropologists called 
by the plaintiffs:  Dr. Daly, Dr. Mills, and Mr. Brody. 

[95] The plaintiffs submit all of the above evidence was highly relevant to the nature, 
geographic extent, and antiquity of the systems of land ownership, self-government, and 
trade of the plaintiffs.  They assert much of it is directly contrary to the factual findings of 
the trial judge on the question of aboriginal rights. 
[96] In dealing with that submission it is necessary to look at the way in which the trial 
judge treated the evidence.  I start at pp.172-205 of the reasons of the trial judge.  The 
section is entitled "The History of the Gitksan and Wet'suwet'en people" and it 
discusses a number of kinds of evidence which were adduced in support of the plaintiffs' 
case.   
[97] At p.173, the trial judge said this: 

In a nutshell, they sought first to establish both the present social 
organization of the Gitksan and Wet'suwet'en;  secondly, that it exists 
today in the same or nearly the same form as at the time of contact;  
thirdly, that at that time, and since, the plaintiffs have used and occupied 
all of these separate and remote territories for aboriginal purposes;  and 
fourthly, because of the way the plaintiffs have framed their case, they 
undertook also to prove the boundaries of these 133 separate territories 
and the distinct use made of them by the plaintiffs and their ancestors. 

[98] At p.175, the trial judge referred to the ruling he made with respect to the 
admissibility of reputation evidence.  The ruling is found at 15 B.C.L.R. (2d) at p.341.   
[99] At p.177 of the trial judgment, the trial judge dealt with the evidence of the lay 
witnesses.  This was evidence given by the plaintiffs, or their supporters.  It was either 
vive voce or by affidavit and it related to the use of land by the witnesses' ancestors.  It 
also related to the declarations of deceased persons, under the Rule dealing with 
reputation evidence. 
[100] At p.177, the trial judge said: 

This evidence establishes, without question, that the plaintiffs' immediate 
ancestors, for the past 100 years or so, have been using land in the 
territory for aboriginal purposes. 

[101] He went on to say: 
I am not persuaded the evidence is sufficiently precise and cogent, when 
weighed against the cautions of the anthropologists, to establish specific 
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land use, as opposed to general land use, far enough back in time to 
permit the plaintiffs to succeed on issues such as internal boundaries. 
(My emphasis.) 

[102] He went on to say, at p.178, that the evidence satisfied him most Gitksan and 
Wet'suwet'en people do not now live an aboriginal life and they do not seem to consider 
themselves tied to particular territories.   
[103] At p.179 the trial judge considered, under a new heading, the ‘adaawk and 
kungax’.  In discussing these oral histories he said, at p.180, he was not troubled with 
the admissibility of such evidence but he did have difficulties with the weight to be given 
to it.  He said it did not satisfy him as being direct evidence of facts at issue but it could 
constitute confirmatory proof of early presence in the territory.  At p.181 he gave three 
reasons for those conclusions.  But at p.182 he said it did not matter whether he relied 
upon the adaawk and kungax because there was other evidence to support a finding 
that some ancestors of some of the plaintiffs had been present in the territory for a very 
long time. (My emphasis.) 
[104] At p.182 the trial judge considered archaeological evidence.  He said at p.184 
this evidence established early human habitation at some of the sites with which the 
evidence dealt.  He said it was helpful to the plaintiffs' case because it was evidence of 
habitation for a "long, long time" before the date of contact.  He said the weakness of 
the evidence, however, was that it did not directly connect the plaintiffs to their 
ancestors. 
[105] He then considered the weight to be attached to the Seeley Lake Medeek .  In 
this section he dealt with the evidence about the adaawk and the House of Mary 
Johnson.  He considered the evidence of two of the plaintiffs' experts, Dr. Gottesfeld 
and Dr. Mathewes (p.187).  He said, at p.192, if the adaawk stood alone he could not 
infer much more than human presence at the site of the Seeley Lake landslide.  But he 
said: 

As it turns out, however, I am able to infer Gitksan and Wet'suwet'en 
presence in that general area for the required time-depth on other 
evidence, particularly archaeological, linguistics and genealogy, without 
having to decide whether these adaawk actually describe a landslide. 

Thus he gave effect to the evidence adduced by the plaintiffs with respect to Seeley 
Lake. 
[106] At pp.192-194, the trial judge dealt with the genealogical evidence given by Ms. 
Harris.  He had difficulties with the evidence but came to the conclusion it did not matter 
because of the general view he had of the case. 
[107] At p.194 he considered the evidence of Ms. Marsden, who was a student in 
anthropology but had not graduated.  He said he was not able to accept her theory 
because her qualifications were not adequate and her conclusions had not been 
published or subjected to academic or other learned scrutiny.  He said she was an 
interested party and had ignored some verified facts.  Furthermore, other learned 
opinions did not fit with her chronology.   
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[108] At pp.194-200 the trial judge dealt with linguistic evidence, and in particular the 
evidence of Dr. Rigsby and Dr. Kari.  He concluded at p.200 the evidence of these 
language specialists supports Gitksan and Wet'suwet'en identity as distinct peoples for 
a long, long time. (My emphasis.) 
[109] On p.200 he began to look at the question of historical geography and in doing 
so he discussed the evidence of Dr. Ray.  Dr. Ray's evidence referred to the records of 
Mr. Brown of the Hudson's Bay Company. 
[110] At p.201 the trial judge quoted an extract from the evidence of Dr. Ray based on 
the records of Trader Brown and said: 

The foregoing represents the strongest statement supporting the plaintiffs' 
basic position which is to be found in any of the independent evidence 
adduced at trial.  It is worth noting that Dr. Ray believes the natives were 
located in villages, that they lived off the land, principally the fishery, and 
hunted in the surrounding lands which were partly controlled by nobles or 
chiefs, or on some more distant unidentified lands, and that they had 
established trade patterns or relations with other villages. 

[111] At p.202 the trial judge concluded there was indeed a rudimentary form of social 
organization in the Babine area and it was reasonable to infer that similar levels of 
organization then existed in the territory.  He weighed the evidence and stated, at 
pp.203-204: 

I find the weight of evidence supports the view that the fur trade materially 
changed aboriginal life before or around the time trader Brown was 
making his records at Fort Kilmauers.  That does not prevent me from 
accepting Dr. Ray's opinion that Indian social organization did not all arise 
by reason of the fur trade.  I think the evidence supports that by 1822 the 
Indians of the Babine Lake region had a structure of nobles or chiefs, 
commoners, kinship arrangements of some kind and priority relating to the 
trapping of beaver in the vicinity of the villages. 
There is no reason to believe the neighbouring Indians of the territory had 
any lesser degree of social organization at the same time. 

[112] In drawing his conclusions, at pp.204-205, he said: 
The scientific evidence, particularly the archaeological, linguistic and some 
historical evidence, persuades me that aboriginal people have probably 
been present in parts of the territory, if not from time immemorial, at least 
for an uncertain, long time before the commencement of the historical 
period.  I base this conclusion mainly on the evidence of the 
archaeologists, particularly Drs. Ames and MacDonald, the linguists, Drs. 
Rigby and Dr. Kari, Ms. Harris' genealogical evidence, and trader Brown's 
records as explained by Professor Ray.  (My emphasis) 

[113] He said later, at p.204: 
... it is reasonable to infer that some of the kinship relations Ms. Harris has 
identified would have extended back further in time to and a long time 
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beyond the 1820s when I find that some of the plaintiffs' ancestors were 
present in the territory. 

[114] And again at p.204: 
I therefore infer that the ancestors of a reasonable number of the plaintiffs 
were present in parts of the territory for a long, long time prior to 
sovereignty. 

[115] The last paragraph of his conclusions, at p.205, reads: 
In a communal claim of this kind I do not consider it necessary for the 
plaintiffs to prove the connection of each member of the group to distant 
ancestors who used the lands in question before the assertion of 
sovereignty.  It is enough for this phase of the case, subject to the other 
difficult questions I must consider, for the plaintiffs to prove, as they have, 
that a reasonable number of their ancestors were probably present in and 
near the villages of the territory for a long, long time. 

[116] Thus the trial judge did not ignore the evidence to which the plaintiffs refer.  He 
reached his conclusion after careful consideration and weighing of such evidence.  He 
also used that evidence and other evidence adduced by the plaintiffs to find the long, 
long time test had been satisfied, a test much less onerous than the one which the 
plaintiffs had chosen to meet, namely proof of presence in the territory from time 
immemorial.  
[117] The trial judge did not ignore the allegations of the plaintiffs, or disregard their 
evidence.  An illustration is found at pp.372-373: 

It will be useful to refer to what the plaintiffs have alleged as the basis for 
their claims to jurisdiction and ownership, and to comment briefly on each 
of them.  These allegations, from para. 57 of the statement of claim, are 
that the plaintiffs and their ancestors have: 

"(a) lived within the territory."  This is a correct statement as to 
village sites but presence is only one aspect of aboriginal interests. 

"(b) harvested, managed and conserved the resources within the 
Territory."  While there is no doubt the Indians harvested their subsistence 
requirements from parts of the territory, it is impossible to conclude from 
the evidence that these three activities, to the extent they were practised, 
were anything more than commonsense subsistence practices, and are 
entirely compatible with bare occupation for the purposes of subsistence.  
The evidence does not establish either a policy for management of the 
territory or concerted communal conservation. 

"(c) governed themselves according to their laws."  I have no 
difficulty finding that the Gitksan and Wet'suwet'en people developed tribal 
customs and practices relating to chiefs, clans and marriage and things 
like that, but I am not persuaded their ancestors practised universal or 
even uniform customs relating to land outside the villages.  They may well 
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have developed a priority system for their principal fishing sites at village 
locations. 

"(d) governed the Territory according to their laws."  I have covered 
this item in the previous paragraph. 

"(e) exercised their spiritual beliefs within the territory."  I expect 
that this is probably so, but the evidence does not establish that these 
beliefs were necessarily common to all the people or that they were 
universal practices.  I suspect customs were probably more widely 
followed. 

"(f) maintained their institutions and exercised their authority over 
the Territory through their institutions."  The plaintiffs have indeed 
maintained institutions but I am not persuaded all their present institutions 
were recognized by their ancestors.  The evidence in this connection was 
quite unsatisfactory because it was stated in such positive, universal terms 
which did correspond to actual practice.  I do not accept the ancestors "on 
the ground" behaved as they did because of "institutions."  Rather I find 
they more likely acted as they did because of survival instincts which 
varied from village to village.  

"(g) protected and maintained the boundaries of the Territory."  This 
is unproven.  There seemed to be so many intrusions into the territory by 
other peoples that I cannot conclude the plaintiffs' ancestors actually 
maintained their boundaries or even their villages against invaders, 
although they usually resumed occupation of specific locations for obvious 
economic reasons.  As recently as the 1890s Loring found Indians in 
defensive, winter locations away from their villages and I am uncertain the 
plaintiffs' ancestors maintained any boundaries. 

"(h) expressed their ownership of the Territory through their regalia, 
adaawk, kun'gax and songs."  I do not find these items sufficiently site 
specific to assist the plaintiffs to discharge their burden of proof. 

"(i) confirmed their ownership of the Territory through their crests 
and totem poles."  There is considerable doubt about the antiquity of 
crests and totem poles upon which I find it unnecessary to express any 
opinion. 

"(j) asserted their ownership of the Territory by specific claim."  This 
was not pressed in argument and does not assist the resolution of these 
issues. 

"(k) confirmed their ownership of and jurisdiction over the Territory 
through the Feast system."  I do not question the importance of the feast 
system in the social organization of present-day Gitksan and I have no 
doubt it evolved from earlier practices but I have considerable doubt about 
how important a role it had in the management and allocation of lands, 
particularly after the start of the fur trade.  I think not much, for reasons 
which I have discussed in other parts of this judgement.  Perhaps it will be 
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sufficient to say that the evidence about feasting is at least equivocal 
about its role in the use or control of land outside the villages. 

[118] A major attack was made on the decision of the trial judge not to put much weight 
on the evidence of Dr. Daly, Dr. Mills and Mr. Brodie.  Their evidence is dealt with by the 
trial judge at pp.163-172. 
[119] Thus, it cannot be said the trial judge ignored the expert evidence.  He gave little 
weight to the evidence of Dr. Daly, Dr. Mills and Mr. Brodie.  He held the evidence was 
admissible but gave careful reasons for placing little reliance upon it.   
[120] A great deal of time was spent on the appeal in canvassing the evidence.  The 
plaintiffs contended that on a proper view of that evidence their right to own and control 
the territory and its resources had been established.  The thrust of their submission was 
that the trial judge was clearly wrong in his assessment of the evidence.  The question 
is one of weight, not admissibility.  The trial judge admitted most of the evidence 
adduced by the plaintiffs.  In the end, he had to assess an immense body of evidence 
and put a value on it.  
[121] As I understand the plaintiffs' position, the complaint is that the trial judge took a 
wrong view of the evidence, and did not give proper weight or importance to matters 
which the plaintiffs contend support their case.  It is part of their submission that the trial 
judge erred in law in disregarding relevant evidence, and misinterpreting some of that 
evidence.   
[122] The effect of the plaintiffs' submissions, however, is to require us to re-assess the 
evidence and give it the weight which they say should have been given to it by the trial 
judge.  Undoubtedly there are areas of the evidence, when viewed in isolation from the 
rest of the evidence, that cause concern.  For instance, it is not entirely clear what the 
trial judge meant when he said that the evidence of Mr. Brown was equivocal.  It does 
not seem equivocal in the sense that what he wrote is ambiguous.  But Brown's 
observations and conclusions may not, when viewed in the light of the whole of the 
evidence, give rise to the inferences which the plaintiffs would have us draw.  The 
evidence may be equivocal in the sense that it does not necessarily support an 
inference of ownership and control of the whole territory.  It may give rise only to an 
inference of some presence in part of the territory by the ancestors of the plaintiffs.  But 
it may not give rise to an inference of sufficient use and occupation to establish the 
territorial rights which are asserted.  
[123] In my opinion this is a case where the issues require an interpretation of the 
evidence as a whole:  See Schreiber Bros. v. Currie Products Ltd., [1980] 2 S.C.R. 
78 at 84-85; Lewis v. Todd, [1980] 2 S.C.R. 694 at 699-701; Jaegli Enterprises v. 
Taylor, [1981] 2 S.C.R. 2 at 4-5; Beaudoin-Daigneault v. Richard, [1984] 1 S.C.R. 2 
at 8-9. 
[124] Given the length of the trial, the number and variety of witnesses, some lay and 
some expert, and the immense volume of evidence, I think it would be inappropriate (if 
not dangerous) for this court to intervene and substitute its opinions for those of the trial 
judge. 
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[125] The introductory part of the reasons reveals the immensity of the task the trial 
judge faced and adds weight to my conclusion.  At pp.116-117 of his reasons, the trial 
judge said: 

This has been a long trial. 
After numerous pre-trial proceedings, including taking the 

commission evidence of many elderly plaintiffs, interlocutory applications 
and appeals, the trial began in Smithers on 11th May, 1987. 

After 318 days of evidence, mainly at Vancouver but partly at 
Smithers, the evidence was substantially completed on 7th February, 
1990. 

Legal argument began in Smithers on 2nd April 1990 and continued 
there for 18 days.  Argument continued in Vancouver for a further 38 days, 
and the trial ended there on 30th June 1990. 

A total of 61 witnesses gave evidence at trial, many using 
translators from their native Gitksan or Wet'suwet'en language;  "word 
spellers" to assist the official reporters were required for many witnesses;  
a further 15 witnesses gave their evidence on commission;  53 territorial 
affidavits were filed;  30 deponents were cross-examined out of court;  
there are 23,503 pages of transcript evidence at trial;  5898 pages of 
transcript of argument;  3,039 pages of commission evidence and 2,553 
pages of cross-examination on affidavits (all evidence and oral arguments 
are conveniently preserved in hard copy and on diskettes);  about 9,200 
exhibits were filed at trial comprising, I estimate, well over 50,000 pages;  
the plaintiffs' draft outline of argument comprises 3,250 pages, the 
province's 1,975 pages, and Canada's over 1,000 pages;  there are 5,977 
pages of transcript of argument in hard copy and on diskettes.  All parties 
filed some excerpts from the exhibits they referred to in argument.  The 
province alone submitted 28 huge binders of such documents.  At least 15 
binders of reply argument were left with me during that stage of the trial. 

The plaintiffs filed 23 large binders of authorities.  The province 
supplemented this with eight additional volumes, and Canada added one 
volume along with several other recent authorities which had not then 
been reported. 

The evidence is intensely detailed, which is why, in part, this 
judgment is so inordinately long.  I have had some difficulty with the 
spelling of some unusual words for which the material suggests there may 
be more than one correct version.  For example, some writers such as Dr. 
Kari spell "Athabaskan" thusly, while others spell it with a "p".  I have 
adopted Dr. Kari's spelling.  With most difficult words I have attempted 
uniformity but I doubt if I have been completely successful. 

I visited many parts of the territory which is the principal subject of 
this case during a 3-day helicopter and highway "view" in June 1988 which 
is described in Sched. 1 to this judgment.  I also took many automobile 
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trips into the territory during many of the evenings of the nearly 50 days I 
sat in Smithers.  These explorations were for the purpose of familiarizing 
myself, as best I could, with this beautiful, vast and almost empty part of 
the province. 

[126] At p.119 the trial judge continued: 
The parties adduced such enormous quantities of evidence, 

introduced such a huge number of documents, and made so many 
complex arguments that I have sufficient information to fuel a Royal 
Commission.  Although I assured counsel that was not my function, they 
apparently did not believe me. 

As I am not a Royal Commission, and as I have no staff to assist 
me, it will not be possible to mention all of the evidence which took so long 
to adduce, or to analyze all of the exhibits and experts' reports which were 
admitted into evidence, or to describe and respond to all the arguments of 
counsel.  In these circumstances I must do what a computer cannot do, 
and that is to summarize.  In this respect I have been brutal.  I am deeply 
conscious that the process of summarizing such a vast body of material 
requires me to omit much of what counsel and the parties may think is 
important. 

[127] One can understand why the reasons, although careful and detailed, cannot 
possibly disclose in full measure the analysis of particular areas of the evidence which 
the plaintiffs would like:  for instance, what weight was given to the matters referred to in 
plate 13 of the Historical Atlas of Canada?; or, what inferences were drawn from each 
and every record of the Hudson's Bay Company?  The oral histories were long and 
detailed.  It would be unreasonable to expect an analysis of the effect to be given to 
each of those recollections.    
[128] I am unable to give effect to the plaintiffs' submissions that the trial judge ignored 
evidence, was clearly wrong in his assessment of the evidence, or failed to have regard 
to relevant considerations.  I would not interfere with his findings of fact.  
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PART VIII 

PROPERTY RIGHTS 

[129] An alternative submission of the plaintiffs in their amended claim for remedies is 
that if the right asserted is not found to be an ownership right then we should hold it to 
be a property right. 
[130] The authorities which I have cited under the heading of "Proving Aboriginal 
Rights" indicate the futility of attempting to characterize aboriginal rights as proprietary 
or non-proprietary.  I agree it is not correct to regard such rights as non-proprietary 
Because they are inalienable.  They are personal in that sense but that does not end 
the inquiry.  In the end, the aboriginal interest is a right of use and occupation of a 
special nature - best described as sui generis  To stretch and strain property law 
concepts in an attempt to find a place for these unusual concepts which have arisen in a 
special context is, in my opinion, an unproductive task. 
[131] Whatever protection is required to sustain the sui generis interest of the 
descendants of the aboriginal peoples is now afforded by the Constitution, and in my 
view we should struggle no more to find a place in English property law for that interest.  
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PART IX 

ABORIGINAL RIGHTS 

[132] The trial judge held that, subject to the question of blanket extinguishment, the 
plaintiffs had established aboriginal rights, other than ownership or jurisdiction (p.158).  
He held they were "user rights" which were not exclusive (pp.393-394) and that they 
were sustenance gathering rights (pp.390-391).  In his view, residential rights were 
confined to village sites.   
[133] Having stated his conclusions with respect to the question of internal boundaries 
he wrote this under the heading of "General aboriginal rights" at p.452:   

The foregoing leaves untouched the conclusion I expressed earlier 
that, subject to extinguishment, the plaintiffs were entitled to aboriginal 
rights to some parts of the territory for the benefit of all of these peoples.  
The external boundary is now artificial, but it fixes the outermost extent of 
the lands to which I could make a declaration of aboriginal rights in this 
case. 

I pause to say that if I were defining an area of aboriginal ownership 
or sovereignty it would be limited to the areas surrounding the villages I 
have mentioned.  As no evidence or argument was advanced in this 
connection I do not propose to say anything further about that question.  
What follows relates to aboriginal rights. 
The question is where to draw the line. 

In this respect it will be necessary to be arbitrary.  The most helpful 
evidence is geographical, particularly the great rivers and the location of 
the villages where the ancestors of the plaintiffs obviously lived and 
gathered the products they required for subsistence.  There is hardly any 
objective evidence of early aboriginal presence based other than in the 
villages. 

[134] The trial judge went on to consider three reasonable alternatives, found at 
pp.459-460 of the reasons.  His conclusion was in favour of the third alternative.  He 
decided the area shown on map 5, attached to the reasons, illustrated the approximate 
boundaries within which aboriginal rights could be exercised.  He said, at p.460: 

The foregoing boundary creations are admittedly approximate.  
Perhaps counsel will prepare a better map, giving effect to what I have 
endeavoured to describe.  If they agree, they could even draw a line 
across the territory with a ruler.  I would not wish to be understood by any 
of the foregoing to be authenticating the internal or external boundaries in 
any way. 

In addition, as I do not regard exclusive use of the areas to be an 
essential requirement for aboriginal rights, I would not wish the foregoing 
reliance upon external boundaries finally or conclusively to settle any 
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overlap questions between the plaintiffs and their aboriginal neighbours.  
Those are questions which may only be settled by negotiations between 
these peoples or by litigation between them. 

[135] In considering the claim for aboriginal rights of a communal nature the trial judge 
said, at p.388: 

As already mentioned, the plaintiffs' claims for aboriginal rights 
must depend upon indefinite, long aboriginal use of specific territory 
before sovereignty. 
(a) The requirements for aboriginal rights 

It will be convenient to repeat the requirements for aboriginal rights 
described by Mahoney J. in the Baker Lake case at pp.557-58.  They are: 

1. That they [the plaintiffs] and their ancestors were 
members of an organized society. 

2. That the organized society occupied the specific 
territory over which they assert the aboriginal title. 

3. That the occupation was to the exclusion of other 
organized societies. 

4. That the occupation was an established fact at the 
time sovereignty was asserted by England. 

I am uncertain about the requirement for exclusivity.  Such would certainly 
be essential for ownership and jurisdiction but I suspect there are areas 
where more than one aboriginal group may have sustenance rights, such 
as in the areas between the closely related Wet'suwet'en and Babine 
peoples at Bear Lake and along the Babine River, and possibly in other 
peripheral areas.  I cannot accept that two aboriginal peoples who both 
used land for sustenance would not each have aboriginal rights to 
continue doing so although they would not be exclusive rights. 
I also think a further requirement must be added to the tests formulated by 
Mahoney J.  What the law protects is not bare presence or all activities, 
but rather aboriginal practices carried on within an aboriginal society in a 
specific territory for an indefinite or long, long time.  This relates to what I 
have just said about commercial trapping. 

[136] I think the trial judge was correct in applying the test derived from Baker Lake  
and in his comments about exclusivity.  What the law protects is not bare presence or 
all activities, but those which were an integral part of and recognized by an aboriginal 
society prior to the assertion of sovereignty.  The formidable task which the trial judge 
faced was to determine on an assessment of all the evidence whether the plaintiffs had 
established sufficient use and occupation to support a claim to aboriginal rights in the 
whole of the territory.  
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[137] The plaintiffs submit it was an error in law for the trial judge to hold (at pp.365-
388) that the plaintiffs' claims for aboriginal rights must depend upon indefinite, long 
aboriginal use of specific territory before sovereignty. 
[138] I think that that requirement was nothing more than one measurement of what 
was likely to be integral to the aboriginal society.  As the trial judge observed in 
reviewing the Baker Lake case, at p.350 of his reasons:  

It is difficult to imagine a clearer case for aboriginal rights than 
Baker Lake because the plaintiffs' ancestors had exclusively used these 
lands for aboriginal purposes for a long, long time before contact or 
sovereignty. 

[139] In short, if an aboriginal activity had been recognized for a long time it was likely 
to be integral. 
[140] The trial judge applied the Baker Lake requirements at pp.389-390 of his 
reasons.  His conclusions may be summarized in this way: 

1. The ancestors of the plaintiffs have been present in the territory for 
a long, long time.  (Not just in villages.)   

2. There is evidence of occupation by the Indians in villages at 
important locations in the territories.  But it may be inferred that 
they would have used surrounding lands (cultivated fields) and 
other lands further away as required. 

3. While it does not appear that the plaintiffs were able to keep 
invaders or traders out of their territory, there was no reason to 
believe that other organized societies had established themselves 
in the heartland of the territory on a permanent basis, and therefore 
the test of exclusion of other organized societies was met in respect 
of the areas actually used. 

4. The occupation by the plaintiffs at the time of the assertion of 
sovereignty was established.  The plaintiffs had been present in 
their villages and occupied surrounding areas for aboriginal 
purposes for an uncertain long time before British sovereignty. 

[141] The trial judge applied the "long time" requirement at pp.182, 192 and 200 (the 
relevant passages are emphasized earlier in these reasons).  Each time he held that the 
plaintiffs had met the standard.  At p.390 the trial judge referred again to long time 
aboriginal practices:  

This brings me to the additional test for aboriginal rights which I have 
added to those mentioned by Mahoney J. in Baker Lake.  I have already 
discussed this generally, and I have concluded that the aboriginal 
activities recognized and protected by law are those which were carried on 
by the plaintiffs' ancestors at the time of contact or European influence 
and which were still being carried on at the date of sovereignty, although 
by then with modern techniques.  I have already decided that trapping for 
the fur trade was not an aboriginal activity. 
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[142] The reference to "trapping for the fur trade" is to the reasons at p.371.  At that 
page the trial judge addressed the question whether commercial trapping was an 
aboriginal practice.  He held it was not since it resulted from European influences.  He 
also said his decision that trapping on a commercial scale was not an aboriginal 
practice was a neutral fact in the definition of aboriginal lands habitually used by the 
plaintiffs' ancestors.  He found they had used and occupied lands near and between 
villages and great rivers, and other lands farther away.  He concluded ownership was 
limited to villages and adjacent areas, but when he considered the scope of aboriginal 
rights he said he was dealing with rights other than ownership and jurisdiction (p.157).  
In his view aboriginal rights were exercised not only in villages, which were used for 
residential purposes, but for other purposes farther afield.  In the result he held that 
aboriginal rights were exercised in an area not yet accurately defined, but which he 
thought was represented, in an approximate way, on Map 5. 
[143] I have one more observation with respect to the consideration of a time depth 
component in determining the existence of aboriginal rights. 
[144] It has been said that the inclusion of the Métis in s.35 of the Constitution Act, 
1982 as one of the categories of persons benefiting from aboriginal rights guarantees 
must exclude any time depth consideration when proving aboriginal rights.  But the 
Métis, although sharing a common constitutional basis for the protection of their rights, 
are unique.  Certainly, they have a unique history and a different cultural makeup which 
sets them apart from other aboriginal groups.  Their traditional ties to the land and each 
other are different.  The Métis distinction is advanced with pride by the Métis people and 
should not be treated dismissively. 
[145] The requirement that the plaintiffs' practices had to be traditional before 
qualifying for the protection of the common law as aboriginal rights may involve a time 
consideration which has no parallel in the determination of the aboriginal rights of the 
Métis. 
[146] I should add that the application of the federal jurisdiction in s.91(24) to the Métis 
people may well also involve special considerations.  At least, the manner in which this 
jurisdiction applies to the Métis remains a question to be decided in future cases. 
[147] My conclusion, having in mind the evidence discussed under the heading of 
"ownership", and in particular the passages I have emphasized, is that the requirement 
as to indefinite, long aboriginal use did not adversely affect the trial judge's view of the 
territorial limits of the plaintiffs' claim to aboriginal rights.  Instead, he seems to have 
applied the test to determine on the evidence whether a practice had been integral to 
the aboriginal society or whether it was a practice resulting only from European 
influences.  The former would be an aboriginal practice, the latter would not unless it 
was a modernization of the way in which an aboriginal practice was exercised.   
[148] As I have mentioned, in determining what specific territory has been used or 
occupied for aboriginal purposes, the requirement is sufficient use and occupation to 
support the inference that the area was the traditional homeland of the aboriginal people 
asserting the right:  Bear Island at p.575.  Under the heading of "ownership" I have 
referred to evidence that the trial judge considered on the question of the territorial limits 
of the plaintiffs' claim to aboriginal rights.  I am not persuaded that he was clearly wrong 
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in his assessment of the evidence, or failed to have regard to relevant considerations.  
As I stated earlier, I think it would be inappropriate for this court to intervene and 
substitute its view for that of the trial judge with respect to the weight of the evidence. 
[149] If the plaintiffs succeed on the extinguishment issues they have established 
aboriginal rights in that area which the trial judge has identified in an approximate way 
by referring to what is shown in Map 5.  He has left it to the parties to give more specific 
definition to the area. 
[150] Having regard to the wishes of the parties to negotiate the more precise 
boundaries of that claim, I think it appropriate to leave that matter to them. 
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PART X 

JURISDICTION (SELF-GOVERNMENT) 

[151] The plaintiffs' claim to jurisdiction (a right of self-government) is stated in 
paragraph 73 of the statement of claim, and is mentioned in several paragraphs of the 
relief claimed.   

73. The laws of the Province of British Columbia are subject to the 
reservation of aboriginal title, ownership and jurisdiction by the 
Gitksan Chiefs and the Wet'suwet'en Chiefs and do not confer any 
jurisdiction over the Territory and resources thereon and therein 
claimed by the Plaintiffs. 

[152] The extent of the plaintiffs' claim to jurisdiction is better understood by reference 
to the relief claimed under the heading, "The Content of Aboriginal Rights", set out in 
Part II.  The claim involves an unextinguished right to control the lands and natural 
resources of the Territory, and to govern the Territory and the plaintiffs' people by 
Gitskan and Wet'suwet'en laws.  The claim seeks to exclude the operation of the British 
Columbia laws in the Territory. 
[153] At p.128 the trial judge discussed the claim: 

(a)  Jurisdiction over land. 
The plaintiffs say that their ownership interest in the territory entitles 

them, or their Houses or members, at their option, to govern the territory 
free of provincial control in all matters where their aboriginal laws conflict 
with the general law.  I understand the position taken by their counsel to 
be that, upon a judgment granting them ownership and jurisdiction over 
these lands, they, and not the government of British Columbia, may 
control all land-related activities in the territory. 
(b)  Jurisdiction over people. 

As an examination of the transcript of my various exchanges with 
counsel during argument will disclose, I have encountered some difficulty 
understanding this claim.  I shall discuss it in greater detail later but I now 
understand this claim relates not just to land but rather to partial self-
government limited to those areas where traditional Gitksan or 
Wet'suwet'en "laws" conflict with laws enacted by British Columbia 
pursuant to s.92 of the Constitution of Canada. 

I do not understand the plaintiffs are seeking a judgment striking 
down or declaring inoperative against them any present British Columbia 
enactment or regulation.  Instead, they wish the court to make a 
declaration that some agency of the Gitksan and Wet'suwet'en people, 
presumably their chiefs or some other aboriginal body (although its identity 
was not made clear), are entitled to govern Gitksan and Wet'suwet'en 
people in the territory. 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 42 
 

 

Then, their argument goes, they may decide which of the general 
laws of the province, such as laws relating to education, health, family 
matters and land use, etc., conflict with their own laws. 

They wish such a declaration so that, if they decide not to obey any 
general laws of the province and proceedings are brought to force 
compliance, they may plead their own laws and the declaration of this 
court in their defence. 

The plaintiffs argue that this right to jurisdiction over people is 
confined to Gitksan and Wet'suwet'en persons within the territory, and 
they say this is a right conferred upon them by the law.  It appears, 
however, that the plaintiffs intend to require non©Gitksan or Wet'suwet'en 
persons within the territory to comply with aboriginal law relating to land. 

[154] Members of this court also had some difficulty in understanding the claim.  
Finally, counsel for the plaintiffs submitted a draft of the new remedies they were 
claiming in this court.  They withdrew it when members of the court questioned them.  
Later, they made further argument and submitted a final draft in which they asserted, in 
connection with a claim to ownership, a right to manage the lands and resources.  They 
claimed that in order to determine their development and safeguard their integrity as 
aboriginal peoples they must have:  

- a right to maintain and develop their own institutions for the 
regulation of the ownership, harvesting, management and 
conservation of those lands and resources; 

- an inherent right of self-government exercisable through their own 
institutions, to preserve and enhance their social, political, cultural, 
linguistic and spiritual identity; 

[155] They were asked whether they were now challenging the validity of any particular 
federal or provincial law, and said they were not.  Nevertheless, their position is that 
their jurisdiction would take priority over provincial laws, and thus this claim does have 
important implications for the validity or operation of provincial laws in the future. 
[156] The claim to control and manage the use of lands and resources in the territory is 
linked to the claim of ownership.  It questions the right of the Province to legislate with 
respect to such things as forestry, mining, lands, and water resources within the 
territory. 
[157] They also claim a general right to govern the people within the territory, and to 
decide whether the general laws of the Province apply to those people.  Furthermore, 
they seek to govern people who are not parties to this litigation.   
[158] There may be a third possible interpretation of the claim, which Mr. Justice 
Hutcheon describes in his reasons as a right of "self-regulation", a right to practice 
certain traditions.  It would involve the consent of members of the Indian community to 
live by certain internal rules and to continue traditions which are not in conflict with the 
general laws of the Province or of Canada.  Mr. Justice Hutcheon describes the area of 
self-regulation this way: 
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The traditions of the Gitksan and Wet'suwet'en societies existed long 
before 1846 and continued thereafter.  They included the right to names 
and titles, the use of masks and symbols in rituals, the use of ceremonial 
robes and the right to occupy or control places of economic importance.  
The traditions, in these kinship societies, also included the institution of 
the clans and of the Houses in which membership descended through the 
mother and of course the feast system.  They regulated marriage and the 
relations with neighbouring societies. 

[159] However, what specific system of laws and customs have continued was not 
made clear. 
[160] If there is no conflict between certain traditions, and provincial or federal laws, 
then I see no reason why the Indian people cannot agree to continue or revive such 
traditions.  I understand, however, that they seek to extend their regulatory power to 
other matters.  In an addendum to their factum the plaintiffs stated it was beyond the 
scope of this litigation to determine whether there exists a developed body of laws 
which can be placed alongside provincial laws. 
[161] The addendum concluded with these paragraphs: 

64. The Appellants have, in fact, begun the process, which in some 
cases is quite developed, of articulating a contemporary legal framework 
for the management, harvesting and conservation of the resources.  
Particular examples of this are the fishery bylaws and the blanket trapline 
proposal which are both referred to in the evidence. 
65. This is an ongoing process, and one likely to be spurred by the 
opening of real negotiations with the Provincial and Federal Respondents 
and, even more importantly, by this Court, through its declarations, 
providing the legal and constitutional space for the Appellants' laws. 

[162] I think it was this ongoing process which the trial judge had in mind when he said, 
at p.378: 

It is apparent that on this issue the plaintiffs' thrust is directed not to 
historical practices and customs, but rather to undefined, unspecific forms 
of government which some of the chiefs are just beginning to think about. 

[163] No declaration by this court is required to permit internal self-regulation in 
accordance with aboriginal traditions, if the people affected are in agreement.  But if any 
conflict between the exercise of such aboriginal traditions and any law of the Province 
or Canada should arise the question can be litigated.  No such specific issue is 
presented on this appeal. 
[164] In any event, the declaration of jurisdiction/self-government sought by the 
plaintiffs is of a sort quite different from the self-regulation I have described above.  In 
my view, the plaintiffs' claim for jurisdiction, relating to both people and to the territory, is 
for broader powers of government. 
[165] Rights of self-government encompassing a power to make general laws 
governing the land and resources in the territory, and the people in that territory, can 
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only be described as legislative powers.  They serve to limit provincial legislative 
jurisdiction in the territory and to allow the plaintiffs to establish a third order of 
government in Canada.  Putting the proposition another way:  the jurisdiction of the 
plaintiffs would diminish the provincial and federal share of the total distribution of 
legislative power in Canada. 
[166] The trial judge concluded that aboriginal jurisdiction did not survive the assertion 
of British sovereignty.  In particular, he said at pp.407-408: 

It is inconceivable, in my view, that another form of government 
could exist in the colony after the Crown imposed English law, appointed a 
Governor with power to legislate, took title to all the land of the colony and 
set up procedures to govern it by a Governor and Legislative Council 
under the authority of the Crown. 

In addition, in my view, the enactment of British North America 
Act, 1867 adherence to it by the colony of British Columbia in 1871, which 
was accomplished by Imperial, Canadian and colonial legislation, 
confirmed the establishment of a federal nation with all legislative powers 
divided only between Canada and the province.  This also clearly and 
plainly extinguished any residual aboriginal legislative or other jurisdiction, 
if any, which might have existed in the colonial period. 
Thus, he tied the extinguishment of any aboriginal law-making power to 
the imposition of English law in the colony of British Columbia in 1858. 

[167] It was on the date that the legislative power of the Sovereign was imposed that 
any vestige of aboriginal law-making competence was superseded.  This likely occurred 
when the mainland colony was founded and became a territory under the jurisdiction of 
the Imperial Parliament in 1858.  
[168] Even if this view is inaccurate, a continuing aboriginal legislative power is 
inconsistent with the division of powers found in the  Constitution Act, 1867  and 
introduced into British Columbia in 1871.  Sections 91 and 92 of that Act exhaustively 
distribute legislative power in Canada. 
[169] Sections 91 and 92 were interpreted in Bank of Toronto v. Lambe (1887), 12 
A.C. 575 at 588 (P.C.) as exhausting the whole range of legislative power in Canada.  A 
more compelling and explicit interpretation is provided in A.G. Ont. v. A.G. Canada (the 
References Case) [1912] A.C. 571 at 581, 584 (P.C.): 

Now, there can be no doubt that under this organic instrument the powers 
distributed between the Dominion on one hand and the provinces on the 
other hand cover the whole area of self-government within the whole area 
of Canada.  It would be subversive of the entire scheme and policy of the 
Act to assume that any point of internal self-government was withheld 
from Canada. 
. . .  
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For whatever belongs to self-government in Canada belongs either to the 
Dominion or to the provinces, within the limits of the British North 
America Act.  [My emphasis] 
See also Reference re Agricultural Products Marketing Act (Canada), 
[1978] 2 S.C.R. 1198 at 1296, and Reference re Resolution to Amend 
the Constitution, [1981] 1 S.C.R. 753 at 820. 

[170] Any doubt that aboriginal people are subject to this distribution is eliminated by s. 
91(24), which awards legislative competence in relation to Indians to Parliament.  
[171] With respect, I think that the trial judge was correct in his view that when the 
Crown imposed English law on all the inhabitants of the colony and, in particular, when 
British Columbia entered Confederation, the Indians became subject to the legislative 
authorities in Canada and their laws.  In 1871, two levels of government were 
established in British Columbia.  The division of governmental powers between Canada 
and the Provinces left no room for a third order of government. 
[172] Such a view is in accord with the definition of Parliamentary sovereignty provided 
by Professor Dicey in his Law of the Constitution, 10th ed. (London: MacMillan & Co., 
1959) at 40, quoted by the trial judge at p.385, the key part of which is in these words: 

There is no person or body of persons who can, under the English 
Constitution, make rules which override or derogate from an Act of 
Parliament, or which (to express the same thing in other words) will be 
enforced by the courts in contravention of an Act of Parliament. 

[173] It is also in accord with the view expressed in Sparrow at p.1103: 
. . . there was from the outset never any doubt that sovereignty and 
legislative power, and indeed the underlying title, to such lands vested in 
the Crown . . . . 

[174] For these reasons, the claim to jurisdiction as pleaded, in both its aspects, must 
fail.  Furthermore, the claim to the right to control and manage the use of lands and 
resources in the Territory cannot succeed because the plaintiffs failed to establish the 
necessary ownership needed to support such a jurisdiction. 
[175] The establishment of some form of Indian self-government beyond the regulatory 
powers delegated by the Indian Act is ripe for negotiation and reconciliation.  
Undoubtedly, at the heart of all discussions will be the extent to which Indian self-
regulation and other levels of government can co-exist.  However, for the purposes of 
this litigation it is sufficient to repeat the views of the trial judge expressed at p.386: 

No court has authority to make grants of constitutional jurisdiction in the 
face of clear and comprehensive statutory and constitutional provisions. 
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PART XI 

EXTINGUISHMENT 

[176] The plaintiffs submit that they cannot be dispossessed of their traditional lands 
without consent.  In making that submission they rely on the terms of, and the policy 
expressed in The Royal Proclamation, 1763, and upon R. v. Sikyea (1964), 46 
W.W.R. 65 (N.W.T.C.A.) aff'd. [1964] S.C.R. 642 and The Queen v. Symonds (1847), 
N.Z.P.C.C. 387. 
i) The Royal Proclamation, 1763 

 
[177] The plaintiffs submit that if the Proclamation applies to Indian lands in British 
Columbia, their Indian interest cannot be extinguished without their consent.  
Alternatively, they say the policy underlying the Proclamation stands as part of the 
common law of aboriginal rights in British Columbia.  I adopt the reasons for judgment 
of the trial judge, and those given by Mr. Justice Wallace on this appeal, and conclude 
that neither the Proclamation nor the policy which gave rise to it apply to Indian lands in 
British Columbia. 
[178] Sikyea and Symonds were both mentioned by Hall J. in Calder (Sikyea at 
pp.397-8 and Symonds at pp.403-4).  Nevertheless, he concluded that aboriginal rights 
could be extinguished by surrender or by express legislation (that is, by the unilateral 
act of the Crown).  Consent would not be required for the latter.  Hall J. did not say 
consent was required, nor did Judson J suggest that extinguishment depended upon 
the consent or agreement of the Indians. 
[179] In Sparrow, at p.1103, it was recognized that while British policy towards the 
aboriginal peoples was based on respect for their right to occupy traditional lands, 
nevertheless legislative power could be exercised to dispossess them. 
[180] Although treaty making is the best way to respect Indian rights there is no doubt, 
based on the authorities, that the interest of aboriginal peoples in or in respect of land 
could, prior to 1982, be extinguished by a clear exercise of constitutionally valid 
sovereign power.  This could be done without the consent of the Indians. 
ii) Can the intention to extinguish be implied? 

[181] The test laid down in Sparrow, at p.1099, is that the sovereign's intention must 
be clear and plain if it is to extinguish an aboriginal right.  That was said in the context of 
a case concerning alleged extinguishment by regulation.  The Court did not say that 
express legislation was required. 
[182] The Supreme Court of Canada has had several opportunities to say that 
extinguishment cannot be implied. 
[183] In Simon v. The Queen, [1985] 2 S.C.R. 387, the court declined to rule on 
whether a treaty right had been extinguished by necessary implication flowing from 
occupancy of the treaty lands by non-natives.  At pp.405-406 Dickson C.J.C. said: 
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Given the serious and far-reaching consequences of a finding that a treaty 
right has been extinguished, it seems appropriate to demand strict proof of 
the fact of extinguishment in each case where the issue arises.  As 
Douglas J. said in United States v. Sante Fe Pacific R. Co., supra, at 
p.354, "extinguishment cannot be lightly implied". 

[184] At p.347 of U.S. v. Santa Fe Pacific R. Co. 314 U.S. 339 (1941) it was said 
extinguishment by the U.S. Congress could be accomplished "by treaty, by the sword, 
by purchase, by the exercise of complete dominion adverse to the right of occupancy, or 
otherwise..." 
[185] In C.P. Ltd. the railway had acquired a statutory right of way from the Crown over 
Indian lands.  That was held to be sufficient to support the granting of a permanent 
injunction against the Indians with respect to the right of way.  The question arose 
whether the Indian title had been extinguished and, if so, how had it been extinguished?  
It was said it was clearly arguable that the railway's right of way was inconsistent with a 
right of occupation continuing in the Band but, on the other hand, the question was 
posed whether the legislature's intention to extinguish the Band's interest in the 
underlying fee remaining in the Crown was "clear and plain".  The court declined to 
answer the question or to say that express legislation was required to extinguish. 
[186] In R. v. Horseman, [1990] 1 S.C.R. 901, a case decided about three weeks 
before Sparrow, Cory J. said, at p.930, referring to Simon, that: 

... the onus of proving either express or implicit extinguishment lies upon 
the Crown. 

[187] In my opinion express language such as "all aboriginal rights are hereby 
extinguished" is not required.  The intent to extinguish aboriginal rights may be inferred 
from less explicit language. 
[188] The clear and plain test, in relation to statutory interpretation, has its origins in 
the common law.  It has been discussed in relation to the admission of evidence in 
order to construe deeds and statutes:  Tilbury v. Silva (1890), 45 Ch.D. 98 at 120 
(C.A.).  The clear and plain test may be regarded as a re-affirmation of the literal rule of 
statutory construction.  That doctrine is discussed by E.A. Driedger, The Construction 
of Statutes, (Toronto: Butterworths, 1974) at 63-4. 
[189] The clear and plain test has also found its place in relation to canons of 
construction such as the presumption against interference with vested rights and the 
presumption that property rights will not be confiscated without compensation.  The first 
presumption was stated in Spooner Oils Ltd. v. Turner Valley Gas Conservation 
Board, [1933] S.C.R. 629 at 638 by Duff C.J. as follows: 

A legislative enactment is not to be read as prejudicially affecting accrued 
rights, or 'an existing status'... unless the language in which it is expressed 
requires such a construction.  The rule is described by Coke as a 'law of 
Parliament' ... meaning, no doubt, that it is a rule based on the practice of 
Parliament; the underlying assumption being that, when Parliament 
intends prejudicially to affect such rights or such a status, it declares its 
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intention expressly, unless, at all events, that intention is plainly 
manifested by unavoidable inference.  (My emphasis.) 

[190] The second presumption is discussed in A.G. of Canada v. Hallett & Carey 
Ltd., [1952] A.C. 427 (P.C.), where Lord Radcliffe said, at p.450: 

It is fair to say that there is a well-known general principle that statutes 
which encroach upon the rights of the subject, whether as regards person 
or property, are subject to a 'strict' construction.  Most statutes can be 
shown to achieve such an encroachment in some form or another, and the 
general principle means no more than that, where the import of some 
enactment is inconclusive or ambiguous, the court may properly lean in 
favour of an interpretation that leaves private rights undisturbed. 

[191] To summarize: in relation to traditional property rights, if the intention to disturb 
the rights is clear and plain, the presumptions against such a result will not apply.  Such 
an intention may be declared expressly or manifested by unavoidable implication. 
[192] In my view, the clear and plain test should be applied with as much vigour to 
aboriginal title as it is to traditional property rights.  This approach stems from the 
special relationship between the Crown and aboriginal people which has existed since 
the assertion of sovereignty and which is particularly apparent in relation to Indian 
interests in land.  
[193] Shortly after the arrival of European settlers, the Crown took upon itself the 
protection of the interests of Indians in land transactions with third parties.  This was 
observed in Guerin at p.383; indeed, Dickson J. (later C.J.C.) found in Guerin at p.376 
that the Crown's position as an intermediary between Indians and non-Indians formed 
the basis of a fiduciary duty: 

The fiduciary relationship between the Crown and the Indians has 
its roots in the concept of aboriginal, native or Indian title.  The fact that 
Indian Bands have a certain interest in lands does not, however, in itself 
give rise to a fiduciary relationship between the Indians and the Crown.  
The conclusion that the Crown is a fiduciary depends upon the further 
proposition that the Indian interest in the land is inalienable except upon 
surrender to the Crown. 

An Indian Band is prohibited from directly transferring its interest to 
a third party.  Any sale or lease of land can only be carried out after a 
surrender has taken place, with the Crown then acting on the Band's 
behalf.  The Crown first took this responsibility upon itself in the Royal 
Proclamation of 1763.  It is still recognized in the surrender provisions of 
the Indian Act.  The surrender requirement, and the responsibility it 
entails, are the source of a distinct fiduciary obligation owed by the Crown 
to the Indians. 

[194] The fiduciary role of the Crown was revisited by Dickson C.J.C. and La Forest J. 
in Sparrow at p.1108: 

In Guerin, supra, the Musqueam Band surrendered reserved lands to the 
Crown for lease to a golf club.  The terms obtained by the Crown were 
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much less favourable than those approved by the band at the surrender 
meeting.  This Court found that the Crown owed a fiduciary obligation to 
the Indians with respect to the lands.  The sui generis nature of Indian title, 
and the historic powers and responsibility assumed by the Crown 
constituted the source of such a fiduciary obligation.  In our opinion, 
Guerin together with R. v. Taylor and Williams (1981), 34 O.R. (2d) 360 
(C.A.), ground a general guiding principle for s. 35(1).  That is, the 
government has the responsibility to act in a fiduciary capacity with 
respect to aboriginal peoples.  The relationship between the government 
and aboriginals is trust like, rather than adversarial, and contemporary 
recognition and affirmation of aboriginal rights must be defined in light of 
this historic relationship. 

[195] If the fiduciary obligation of the Crown to Indians in relation to the sale of their 
land provides a "guiding principle" for the application of s.35 of the Constitution Act, 
1982, then surely it must bear on the proper test to be applied to legislation purporting 
to extinguish aboriginal title. 
[196] In this, as in all dealings between aboriginal people and our government, the 
honour of the Crown is engaged.  As was said in Sparrow, at p.1107: 

The honour of the Crown is involved in the interpretation of Indian treaties, 
and, as a consequence, fairness to the Indians is a governing 
consideration. 

[197] In my view, the honour of the Crown, arising from its role as the historic protector 
of aboriginal lands, requires a clear and plain intention to extinguish aboriginal title that 
is express or manifested by unavoidable implication. 
[198] Consequently, applying the clear and plain test to extinguishment of aboriginal 
rights, there can only be extinguishment by necessary implication if the only possible 
interpretation of the statute is that aboriginal rights were intended to be extinguished. 
[199] The clear and plain test, whether applied to vested rights, property rights, or 
aboriginal rights, ensures respect for and protection of those special rights.  Although 
aboriginal rights cannot be easily described in terms of English property law, they are to 
be regarded as unique and important.  But, like vested rights and property rights, they 
may be impaired or extinguished with or without compensation by a clear and plain 
exercise of competent legislative power.  However, the legislative intention to do so will 
be implied only if the interpretation of the statute permits no other result.  Sparrow has 
made it clear that if the intention is only to limit the exercise of the right it should not be 
inferred that the right has been extinguished.  
[200] It must be remembered that the Crown had power to impair or extinguish the 
Indian interest.  Exercise of the power could be exercised in many ways:  by 
conveyance of title;  by lease;  by a license to remove or control resources;  by permits 
to hunt or to fish.  Some involved impairment, others extinguishment. 
[201] Whether the intention to extinguish an aboriginal right is clear and plain must of 
necessity depend upon the nature of the Indian interest affected by the grant, and the 
nature of the grant itself. 
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[202] Before concluding that it was intended that an aboriginal right be extinguished 
one must be satisfied that the intended consequences of the colonial legislation were 
such that the Indian interest in the land in question, and the interest authorized by the 
legislation, could not possibly co-exist.  Again, if the consequence is only impairment of 
the exercise of the right it may follow that extinguishment ought not to be implied. 
iii) Extinguishment in the colonial period:  1846 to 1871 

[203] The trial judge held that all aboriginal rights in the Province had been 
extinguished by the time British Columbia entered confederation in 1871 but that there 
was a fiduciary duty to permit aboriginal peoples to continue to hunt over unoccupied 
Crown lands. 
[204] Rights with respect to Indian reserves and fishing were not subject to that ruling. 
[205] The focus of the extinguishment issue is on thirteen Colonial Instruments, 
enacted between 1858 and 1870.  They include nine proclamations by James Douglas 
as Governor of the Colony of British Columbia and four ordinances.  A convenient 
summary of these instruments is set forth by Judson J. in Calder, (at pp.331-333): 

The first [proclamation] is dated December 2, 1858, and it is stated 
to be a proclamation having the force of law to enable the Governor of 
British Columbia to have Crown lands sold within the said Colony.  It 
authorized the Governor to grant any land belonging to the Crown in the 
Colony. 

The second proclamation is dated February 14, 1859.  It declared 
that all lands in British Columbia and all mines and minerals thereunder 
belonged to the Crown in fee.  It provided for the sale of these lands after 
surveys had been made and the lands were ready for sale, and that due 
notice should be given of such sales. 

The third proclamation is dated January 4, 1860.  It provided for 
British subjects and aliens who take the oath of allegiance acquiring 
unoccupied and unreserved and unsurveyed Crown land, and for the 
subsequent recognition of the claim after the completion of the survey.  

The fourth proclamation is dated January 20, 1860.  It provided for 
the sale of certain lands by private contract and authorized the 
Commissioner of Land and all Magistrates and Gold Commissioners to 
make these sales at certain prices. 

The fifth proclamation of January 19, 1861, dealt with further details 
of land sales. 

The sixth proclamation, dated January 19, 1861, reduced the price 
of land. 

The seventh proclamation, dated May 28, 1861, dealt with 
conditions of pre-emption and limited the right to 160 acres per person. 
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The eighth proclamation, dated August 27, 1861, was a 
consolidation of the laws affecting the settlement of unsurveyed Crown 
lands in British Columbia. 

The ninth proclamation, dated May 27, 1863, dealt with the 
establishment of mining districts. 

Then follow four ordinances enacted by the Governor by and with 
the consent of the Legislative Council of British Columbia.  The first is 
dated April 11, 1865.  It repeats what the Proclamation had previously 
said, namely, that all lands in British Columbia and all mines and minerals 
therein, not otherwise lawfully appropriated, belong to the Crown in fee.  It 
goes on to provide for the public sale of lands and the price;  that unless 
otherwise specially announced at the time of the sale, the conveyance of 
the lands shall include all trees and all mines and minerals within and 
under the same (except mines of gold and silver).  It also deals with rights 
of pre-emption of unoccupied, unsurveyed and unreserved Crown lands 
"not being the site of an existent or proposed town, or auriferous land or 
an Indian reserve or settlement under certain conditions".  

The next ordinance, dated March 31, 1866, restricts those who may 
acquire lands by pre-emption under the ordinance of April 11, 1865.  
British subjects or aliens who take the oath of allegiance have this right 
but it does not extend without special permission of the Governor to 
companies or "to any of the Aborigines of this Colony or the Territories 
neighbouring thereto". 

The third ordinance is dated March 10, 1869.  It deals with the 
payment of purchase money for pre-emption claims. 

The last ordinance is dated June 1, 1870, and is one to amend and 
consolidate the laws affecting Crown lands in British Columbia. 

[206] I proceed on the premise that all thirteen instruments were enacted by persons 
having legislative authority to do so, and need not consider whether Governor Douglas 
had the authority to extinguish aboriginal rights. 
[207] The trial judge referred to the reasons for judgment in Calder at the trial and 
appellate level and in the Supreme Court of Canada.  The view of seven judges was 
captured by Judson J. in this passage from p.344 of Calder: 

In my opinion, in the present case, the sovereign authority elected 
to exercise complete dominion over the lands in question, adverse to any 
right of occupancy which the Nishga Tribe might have had, when, by 
legislation, it opened up such lands for settlement, subject to the reserves 
of land set aside for Indian occupation. 

[208] The trial judge referred to the reasons of Hall J., with whom Spence J. and 
Laskin J. agreed.  Hall J. said at p.404: 

It would, accordingly, appear to be beyond question that the onus 
of proving that the Sovereign intended to extinguish the Indian title lies on 
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the respondent and that intention must be "clear and plain".  There is no 
such proof in the case at bar; no legislation to that effect. 

[209] The trial judge applied the clear and plain test but held that intention to extinguish 
need not be express but may be implied at p.406: 

Thus, in my judgment, intention sufficient to establish 
extinguishment must be examined broadly and need not be confined to a 
specific act or decision at a particular moment in colonial history.  Instead, 
intention may more properly be discerned from a course of conduct over 
the whole of the colonial period. 

I conclude that an intention to extinguish aboriginal rights can be 
clear and plain without being stated in express statutory language or even 
without mentioning aboriginal rights if such a clear and plain intention can 
be identified by necessary implication.  An obvious example would be the 
grant of a fee simple interest in land to a third party, or the grant of a 
lease, licence, permit or other tenure inconsistent with continued 
aboriginal use.  I shall consider this question again in a moment when I 
come to discuss extinguishment in relation to aboriginal rights. (My 
emphasis.) 

[210] The trial judge said if he was wrong in holding the Indian interest was not akin to 
ownership that such a right was clearly and plainly extinguished, (p.408): 

As I understand the authorities, there is no jurisprudence binding on 
me which suggests the aboriginal interests of the plaintiffs' ancestors after 
the assertion of sovereignty constituted anything more than a user burden 
on the underlying title of the Crown. 

If that is not so, I find the evidence establishes beyond question 
that the Crown, in the colonial period, clearly and plainly intended to, and 
did, extinguish any aboriginal right of ownership which existed in the 
colony.  I say this because the colonial legislation so clearly appropriated 
all the land of the colony to the Crown and made provision for its 
alienation firstly on the authority of the Governor according to English law 
and subsequently pursuant to legislation.  That, in my judgment, is 
completely inconsistent with any continuing aboriginal ownership interest. 

As to intention, the dispatches passing between the Governor and 
the Colonial Secretaries in London, and legislative action taken, make it 
clear and plain first that the colony was to be thrown open for settlement; 
secondly that all the land of the colony belonged to the Crown in fee, and 
thirdly that only a grant from the Crown could create an ownership or 
proprietary land interest in the colony. 

I cannot imagine a [sic] any clearer statement of intention than the 
proclamation dated 14th February 1959 (Calder II, Ex. 1185-10), in which 
it was declared, in s. 1: 

1.  All the lands in British Columbia, and all Mines and 
Mineral therein, belong to the Crown in fee. 
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After 1858 the Crown embarked upon numerous legislative 
arrangements and participated in innumerable transactions relating to the 
land of the province which clearly and plainly exclude any possibility of 
any other ownership regime.  In fact, Calders III and XIII, enacted in 1860 
and 1870 respectively, were comprehensive statements of the intention of 
the colonial Crown completely to control both the ownership and use of all 
the land in the colony.  As I have said, the grant of fee simple or lesser 
interests are, by themselves, the clearest and plainest possible 
expressions of an intention to extinguish any other ownership interest, and 
there are many other examples. 

To put it in a nutshell, I find that legislation passed in the colony and 
by the Imperial Parliament that all the land in the colony belonged to the 
Crown in fee, apart altogether from many other enactments, extinguished 
any possible right of ownership on the part of the Indians. 

The question of whether the Crown's ownership was burdened with 
aboriginal rights is, of course, a separate question which I shall now turn 
to consider. (My emphasis.) 

[211] With respect to the extinguishment of aboriginal rights, the trial judge said at 
pp.411-412: 

There is, as described in Pt. II, a great deal of evidence 
demonstrating that the Crown with full knowledge of the local situation fully 
intended to settle the colony and to grant titles and tenures unburdened by 
any aboriginal interests.  The Crown must be taken to have known that it 
could not free the land from this burden without extinguishing these 
aboriginal interests.  This probably did not trouble the Crown, because it 
also intended to allot generous reserves, and to allow the Indians to use 
vacant lands.  The primary intention, however, was obviously to settle the 
colony by granting unburdened interests to settlers. 

In view of this history, I respectfully agree with the views of the 
seven judges who reached the same conclusion in Calder.  I find the 
constitutional and legal arrangements put in place in the colony were 
totally inconsistent with aboriginal rights the continuation of which would 
have prevented the Crown from the settlement and development of the 
colony.  As the intention of the Crown must be ascertained objectively 
from a consideration of all the circumstances in their historical setting, I 
find the Crown clearly and plainly intended to, and did, extinguish 
aboriginal rights in the colony by the arrangements it made for the 
development of the colony, including provision for conveying titles and 
tenures unencumbered by any aboriginal rights and by the other 
arrangements it made for Indians. 

I test this conclusion by reference to a hypothetical parcel of non-
reserve land which, before the creation of the colony, had been used for a 
long time for aboriginal sustenance.  After the enactment of even Calder I, 
and more so after all the Calder legislation, such parcel was subject to 
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Crown grant, pre-emption or other disposition to third parties.  Upon such 
disposition this parcel became the property of a stranger under 
circumstances which exclude the continuation of aboriginal use. 

On the authorities I have mentioned, I see no answer to the 
conclusion that the Crown in colonial times clearly and plainly intended not 
to recognize, and to extinguish, aboriginal rights which might otherwise 
have prevented it from transferring title to its settlers.  This, of course, is 
completely consistent with the reality already mentioned that (except for 
village sites) aboriginal rights existed only at the pleasure of the Crown.  I 
have no doubt the Crown's grantees during colonial times obtained title to 
or interests in land obtained from or through the Crown unburdened by 
aboriginal rights. (My emphasis.) 

[212] The trial judge chose not to limit his judgment to the extinguishment of aboriginal 
rights to lands actually transferred to third parties (p.412), and not to decide whether, 
since Confederation, the Province had the capacity to extinguish aboriginal interests. 
[213] It was assumed in Calder that the Colonial government had the power to 
extinguish aboriginal rights prior to Confederation.  The issue was not discussed by the 
trial judge in this case.   
[214] The question then is whether the thirteen Colonial Instruments, to which I have 
referred, give rise to the clear and plain, undoubted, implication that it was the intention 
of those who enacted the instruments to extinguish aboriginal rights.  To put it another 
way, is there any reasonable inference other than that the intention was to extinguish 
the rights? 
[215] The purpose of the legislation is an important consideration. 
[216] It is clear that the mischief at which many of the Colonial Instruments was 
directed was the agitation in the colony attendant upon the influx and presence of 
miners seeking gold.  Governor Douglas needed authority to stabilize the situation.  A 
plan to attract permanent settlers, and establish them on the land was urgently required.  
The aboriginal peoples were not the problem.  The acquisition of Indian lands was not 
the design, although attendant upon settlement was the need to reconcile the conflicting 
interests of the aboriginals and of the settlers.  But the urgent question was settlement 
and the establishment of British authority in the colony.  One should assume that the 
object was to achieve the desired result with as little disruption as possible, and without 
affecting accrued rights and existing status any more than was necessary. 
[217] There was a need for reconciliation of the Indian interest (which had arisen from 
historic use and occupation of much of the land) and the interest of the Crown in settling 
the colony.  In some parts of the country, though not in the mainland colony of British 
Columbia, the means of reconciliation was treaty making.  I am not persuaded that 
settlement of the colony made it impossible for some sort of reconciliation to take place 
here.  While the legislative framework for settlement was urgent, settlement could be a 
slow process.  This would be obvious to those who enacted the legislation.  The trial 
judge described the impact of the settlement policy on the Indians in this way at p.419: 
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Compared with other jurisdictions where Indians were confined to 
reserves, or their rights were purchased for a pittance, British Columbia 
land policy in the territory did not usually interfere seriously with Indian 
land use.  Settlement, which did not begin in the territory until the 
beginning of this century, was initially confined to the Bulkley and Kispiox 
valleys, where land cultivation had not been pursued vigorously by many 
Indians.  There were no large railway land grants in the territory, and even 
the pre-emption of most agricultural land did not impinge seriously upon 
many aspects of aboriginal life. 

[218] The question whether the Colonial Instruments were intended to extinguish all 
aboriginal rights in the colony must be considered in that context. 
[219] The trial judge concluded that the intention to extinguish all aboriginal land rights 
was clear and plain by reference to the second and third proclamations and the 
thirteenth instrument enacted in 1870.  In his opinion the effect of those instruments was 
to vest ownership of all land in the colony in the Crown, and to establish a 
comprehensive land settlement scheme giving the Crown the sole right to create other 
ownership or proprietary land interests.  He concluded that the legislative scheme 
"extinguished any possible right of ownership on the part of the Indians."  But he said 
that it did not answer the question whether the Crown's ownership was burdened with 
aboriginal rights. (p.409). 
[220] In my opinion the second proclamation did no more than declare, perhaps for the 
benefit of those who would settle on the land, that only the Crown was competent to 
convey land interests to third parties.  The situation which gave rise to that declaration 
may be described in this way.  The Crown held the underlying title to all lands in the 
Province.  The Indian interest was a burden on that title but was inalienable except to 
the Crown.  Only the Crown could convey the Indian interest in the lands to third parties.  
Understood in that way it is not clear that the proclamation was intended to extinguish 
the aboriginal interest.  Its purpose was to declare the existing situation. 
[221] As to the general proposition that the introduction of a land settlement scheme 
was sufficient to extinguish all aboriginal interests in land, it is my opinion that a clear 
and plain intention to extinguish the Indian interest is not to be inferred from the Colonial 
Instruments.  Their purpose was to facilitate an orderly settlement of the province, and 
to give the Crown control over grants to third parties.  Putting in place such a statutory 
scheme did not necessarily mean that the aboriginal interest was to be disregarded, and 
that the Indians were denied any recourse in respect of that claim.  The Colonial 
Instruments did not foreclose the possibility of treaties, or of co-existence of Indian 
interests and Crown interests. 
[222] My conclusion is that all aboriginal interests in land were not extinguished by the 
Colonial Instruments. 
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iv) The validity of grants by the Province of fee simple or lesser 
interests in land 

[223] No fee simple grants were made prior to 1871.  Thus it is unnecessary to ask 
whether the effect of such a grant, made pursuant to the Colonial Instruments, would 
have been to extinguish an aboriginal interest. 
[224] The validity of fee simple titles held by third parties is not being challenged in this 
litigation.  The position of the plaintiffs is stated in paragraph 79 of the statement of 
claim: 

79. Without conceding that the Defendant Province has the power to 
grant title in fee simple, or alienate lands within the territory, to third 
parties, the Plaintiffs confirm ownership in fee simple of lands within the 
territory which have been transferred to third parties and were held in fee 
simple by third parties as of October 23, 1984 and make no claim to those 
lands except for their claim for damages against the Defendant Province. 

[225] The plaintiffs claim this relief against the Province: 
10. A declaration that the Defendant Province cannot appropriate any 
part of the Territory through grants, licences, leases, permits or in any 
other manner whatsoever. 
11. A declaration that the Defendant Province cannot issue or renew 
grants, licences, leases or permits authorizing the use of any resources 
within the Territory of the Plaintiffs by the Defendant Province, its agents 
or by third parties without the consent of the Plaintiffs. 
12. A declaration that the Plaintiffs are entitled to damages from the 
Defendant Province for the wrongful appropriation and use of the Territory 
by the Defendant Province or by its servants, agents or contractors 
without the Plaintiffs' consent. 

[226] Although most of the relief sought is linked to the claim for a declaration of 
ownership of the territory, and the question of the effect of the grants made by the 
Province upon aboriginal rights of a sui generis nature has not been raised or explored 
in these proceedings, I wish to make a few general comments. 
[227] The diverse nature of grants in the Territory is reflected in the "alienations 
project" of the Province, referred to by the trial judge at p.396: 

All this documentation demonstrates colonial and provincial 
dominion over the territory before and since Confederation by such 
diverse governmental and administrative activities as surveying, grants of 
land, leases and other tenures, land registry, schools and hospitals, rights 
of way for highways, power and pipe lines, grants in fee simple, forestry, 
mining, and guide outfitting permits, various public works, the creation and 
governance of villages and municipalities, water and other placer rights 
and licences, trapline registration for all or almost all of the territory, fish 
and game regulation and conservation, and a host of other legislatively 
authorized intrusions into the life and geography of the territory.  Some of 
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this material, of course, related only to post-Confederation British 
Columbia. 

[228] Whether the exercise of aboriginal rights has been affected by government 
grants or government utilization of lands and resources requires a detailed and complex 
analysis.  The Province puts it this way in its factum: 

205. Although the Province, in its Alienations Project, provided some 
evidence as to the extent of Crown grants in the Claim Area, the 
Appellants have not approached the case on the basis of entitlement to 
less than exclusive occupation of the land.  The detailed and complex 
analysis required of the scope and extent of the Aboriginal Rights in issue 
and their relationship with various grants, executive and legislative action 
has not been applied by the trial judge.  It would be inappropriate for this 
Court to conduct their analysis on first impression.  Furthermore, and for 
the reasons set out in Issue No. 3, this Court should decline to do any 
more until the parties have endeavoured through negotiation to reconcile 
their competing interests. 

[229] I agree with that view of the matter.  The focal point of evidence and argument, 
both at trial and on appeal, has been on ownership and on extinguishment, although we 
have heard some very useful submissions with respect to the reconciliation of 
competing interests. 
[230] A fee simple grant of land does not necessarily exclude aboriginal use.  
Uncultivated, unfenced, vacant land held in fee simple does not necessarily preclude 
the exercise of hunting rights:  R. v. Bartleman (1984), 12 D.L.R. (4th) 73 (B.C.C.A.).  
On the other hand the building of a school on land usually occupied for aboriginal 
purposes will impair or suspend a right of occupation. 
[231] Two or more interests in land less than fee simple can co-exist.  A right of way for 
power lines may be reconciled with an aboriginal right to hunt over the same land, 
although a wildlife reserve might be incompatible with such a right.  Setting aside land 
as a park may be compatible with the exercise of certain aboriginal customs:  R. v. 
Sioui, [1990] 1 S.C.R. 1025 at 1073. 
[232] The ownership issue aside, logging in forest areas may or may not impair or 
interfere with an aboriginal interest.  For instance, interference may occur in areas 
which are integral to the distinctive culture of the particular aboriginal people, e.g. an 
area of religious significance or where cultural pursuits are followed.  In other areas 
there may be no interference.  
[233] I think the Province is correct in asserting that these factors should be taken into 
account when determining whether an infringement has occurred: 

(a) the nature and extent of the right being asserted; 
(b) the location of the Aboriginal right asserted; 
(c) the nature and extent of the governmental action; 
(d) the terms of any instrument; 
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(e) the kind of use contemplated by the instrument; 
(f) the nature and extent of the non-aboriginal use; 
(g) the extent to which other users have a disproportionate share of the 

territory or resources of the territory; 
(h) the extent to which the right would be restored if legislation 

affecting it were repealed. 
[234] The record in this case and the submissions which have been made are not 
sufficiently specific to permit the detailed and complex analysis which is required.  I 
think the parties are correct in saying that these issues are ripe for negotiation and 
reconciliation.  But, in my view, if the competing interests cannot be reconciled, they are 
properly the subject of an action in which the parties whose interests may be affected 
are represented. 
v) The Constitutional power of the Province to extinguish aboriginal 

rights after 1871 

[235] The trial judge did not deal with the question whether the Province had the 
constitutional power after 1871 to extinguish aboriginal rights because the focus of his 
judgment was on extinguishment of aboriginal rights in the Colonial period.  He said, at 
p.397: 

It will not be necessary for me to trouble myself with the question of 
whether, since Confederation, the province has had the capacity to 
extinguish aboriginal interests.  This is a vast legal and constitutional 
question which has not been fully explored, although it has been decided 
in a number of cases that some provincial legislation applies to Indians 
and can diminish their rights to engage in aboriginal activities. 

[236] In considering the effect of provincial laws upon aboriginal rights in respect of 
land, the most relevant constitutional provisions of the  Constitution Act, 1867 (the 
"Act") are s.91(24), s.92(5), s.92(13), s.109 and s.129.  I do not intend to explore in any 
great detail the many interesting and difficult questions concerning the application of 
these provisions, but will make some general comments. 
[237] After 1871, the exclusive power to legislate in relation to "Indians, and lands 
reserved for the Indians" was given to the Parliament of Canada by s.91(24) of the Act.  
The Province submits that aboriginal rights in land do not fall within this jurisdiction 
because they do not comprise a single class of subject matter within the meaning of 
either "Indians" or "lands reserved for the Indians".  The Province takes the view that the 
power over Indians concerns only the status and capacity of Indians; and, that 
unreserved lands subject to aboriginal rights are not "lands reserved for the Indians".  I 
think, however, such a narrow and rigidly disjunctive reading of the federal power is not 
warranted.    First, judicial interpretation of the words "lands reserved for the Indians" 
has been broad and unequivocally supports the proposition that it is not restricted to 
lands actually designated by Parliament as a reserve.  The case of St. Catherine’s 
Milling is the leading authority on the meaning of "lands reserved for the Indians".  In 
that case, Lord Watson said at p.59: 
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... the words actually used are, according to their natural meaning, 
sufficient to include all lands reserved, upon any terms or conditions, for 
Indian occupation.  It appears to be the plain policy of the Act that, in order 
to ensure uniformity of administration, all such lands, and Indian affairs 
generally, shall be under the legislative control of one central authority.  
(Emphasis added) 

[238] The judgment of the Supreme Court of Canada in St. Catherines Milling v.The 
Queen (1886), 13 S.C.R. 577 is also instructive.  Strong J., in his reasons at p.615, 
concluded that the jurisdiction in s.91(24) must include the right to control the surrender 
of Indian lands because: 

If ... Parliament did not possess this power of absolute control over the 
Indians in respect of their dealings with their lands, the provisions of 
the 24th sub-section would be most incongruous and unreasonable, for 
in that case, whilst on the one hand Parliament would have to provide 
for the necessities of the Indians, on the other hand it would not have 
the means of restraining these wards of the Dominion Government 
from wasting the means of self support their hunting grounds afforded. 

Strong J. went on to say that the words "Lands reserved for the Indians" 
embrace" all territorial rights of Indians , as well as those in lands actually 
appropriated for reserves..." [Emphasis added]. 

[239] Secondly, it is a sensible result which places the power to block improvident 
dispositions, or outright expropriation, of Indian lands in the hands of the legislature 
which was made responsible for Indian welfare generally.  Indeed, if the division of 
powers did not remove the power to extinguish aboriginal title from provincial hands, the 
federal government could find itself unable to protect this crucial native interest and 
forced to guarantee Indian welfare by other means.  It would be an absurd result to find 
the provinces with the competence to make the federal obligation to Indians more 
onerous. 
[240] I think the federal power found in s. 91(24) has several facets and may well 
embrace jurisdiction over all aboriginal rights.  I am confirmed in this view by Roberts v. 
Canada in which Wilson J., for a unanimous five judge bench, held that the common 
law of aboriginal title underlying the fiduciary obligations of the Crown to Indian Bands 
comes within the term "laws of Canada" in s. 101 of the  Constitution Act, 1867.  At 
the very least Parliament has exclusive jurisdiction over aboriginal rights in land and 
thus, after 1871, was the sole legislative authority with jurisdiction over aboriginal title in 
British Columbia. 
vi) Can valid provincial legislation extinguish aboriginal rights in land 

by the incidental effect of a valid grant of an interest in land, 
including natural resources? 

[241] The Province has full power to make laws with respect to the "Management and 
Sale of Public Lands and of the Timber and Wood thereon" (s.92(5)) and dispose of 
property interests in the Province (s.92(13)).  That power extends to making grants of 
fee simple and lesser interests in lands and resources.  I do not think the validity of 
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those grants, made before 1982, can now be questioned.  Indeed, the plaintiffs have not 
questioned in this action the validity of fee simple grants.  Those or lesser grants may or 
may not interfere with the exercise of aboriginal rights of sui generis nature.  Such a 
finding is highly dependent upon the facts of a specific case of conflict between the two. 
[242] It is established law that valid provincial legislation may apply to Indians, so long 
as it is a law of general application and not one that affects their Indianness, or their 
status, or their core values: Four B Manufacturing v. United Garment Workers [1980] 
1 S.C.R. 1031; Natural Parents v. Superintendent of Child Welfare [1976] 2 S.C.R. 
751; Dick v. The Queen [1985] 2 S.C.R. 309.  This limitation on provincial laws 
touching Indians is one instance of the general doctrine which has developed to curtail 
provincial intrusion into federal jurisdiction by the incidental effect of valid provincial 
laws.  For example, provincial legislation may not impair the status or essential powers 
of a federally incorporated company (John Deere Plow Co. v. Wharton, [1915] A.C. 
330.); similarly, federal undertakings will be immune from provincial laws which affect "a 
vital part of the management and operation of the undertaking" Commission du 
Salaire Minimum v. Bell Telephone Co [1966] S.C.R. 767 at 774. 
[243] That this test for federal immunity is related to the standard that applies to 
provincial laws affecting Indians was made clear by Beetz J. in Bell Canada v. Quebec, 
[1988] 1 S.C.R. 749 at 762: 

... works, such as federal railways, things, such as land reserved for 
Indians, and persons, such as Indians, who are within the special and 
exclusive jurisdiction of Parliament, are still subject to provincial statutes 
that are general in their application, ... provided however that the 
application of these provincial laws does not bear upon those subjects in 
what makes them specifically of federal jurisdiction. 

[244] The proposition that provincial laws could extinguish Indian title by incidental 
effect must be examined in light of an appropriate understanding of the federal immunity 
relating to Indians and of the aboriginal perspective.  The traditional homelands of 
aboriginal people are integral to their traditional way of life and their self-concept.  If the 
effect of provincial land legislation was to strip the aboriginal people of the use and 
occupation of their traditional homelands, it would be an impermissible intrusion into 
federal jurisdiction.  Any provincial law purporting to extinguish aboriginal title would 
trench on the very core of the subject matter of s.91(24). 
[245] This result finds a compelling analogy in the treatment accorded the federal 
power over navigation and shipping.  In Friends of the Oldman River Society v. 
Canada, [1992] 1 S.C.R. 3 at 53, La Forest J. speaking for himself and seven other 
judges described the law of navigation as having  

"two fundamental dimensions - the ancient common law public right of 
navigation and the constitutional authority over the subject matter of 
navigation - both of which are necessarily interrelated by virtue of s.91(10) 
of the  Constitution Act, 1867 which assigns exclusive legislative 
authority over navigation to Parliament. 
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[246] Similarly, it may be said that aboriginal law has at least these two aspects: rights 
as federal common law and the legislative authority over the subject matter of Indians 
and lands reserved for Indians.  Consequently, the remarks of La Forest J. on the 
constitutional authority of the provinces in relation to navigation, as expressed in 
Friends of the Oldman River Society, at pp.55-56 are apposite: 

...another aspect of the paramountcy of the public right of navigation - that 
it can only be modified or extinguished by an authorizing statute, and as 
such a Crown grant of land itself does not and cannot confer a right to 
interfere with navigation; see also The Queen v. Fisher (1891), 2 Ex. C.R. 
365... 

What is more, the provinces are constitutionally incapable of 
enacting legislation authorizing an interference with navigation, since 
s.91(10) of the  Constitution Act, 1867 gives Parliament exclusive 
jurisdiction to legislate respecting navigation. 

[247] By analogy, the provincial legislatures have not, since Confederation, had the 
constitutional competence to extinguish common law aboriginal rights through the 
exercise of other jurisdiction - including the making of land grants.   
[248] This conclusion may not apply to the result where valid provincial grants do not 
extinguish but infringe upon aboriginal rights.  What, if any, remedy can be granted in 
that case is an extremely complex and fact sensitive question.  A remedy may lie in 
damages, or in reading down a grant to the extent that it infringes upon an aboriginal.  
The plaintiffs have taken the practical position of seeking damages from the province on 
the basis that liability flows from a wrongful appropriation of an Indian interest.  I think 
that was a wise course to take. 
vii) Extinguishment by exercise of Adverse Dominion 

 
[249] The Province submits that it had power, before and after Confederation, until 
1982, to extinguish aboriginal rights by the exercise of adverse dominion.  The position 
is asserted in its factum in this way: 

181. Extinguishment of aboriginal rights may be accomplished "by the 
exercise of complete dominion adverse to the right of occupancy". 
182. In U.S. v. Santa Fe Pacific Ry. Co., 314 U.S. 339 (1941);  86 L. 
Ed. 260, the Court stated at page 347 (L. Ed. 270): 

Extinguishment of Indian title based on aboriginal 
possession is of course a different matter.  The power of 
Congress in that regard is supreme.  The manner, method 
and time of such extinguishment raise political, not 
justiciable, issues.  Buttz v. Northern Pacific Railroad, 119 
U.S. 55, 66, S. Ct. 100, 30 L. ed. 330.  As stated by Chief 
Justice Marshall in Johnson v. M'Intosh [supra] at p.586. 
"the exclusive right of the United States to extinguish" Indian 
title has never been doubted.  And whether it be done by 
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treaty, by the sword, by purchase, by the exercise of 
complete dominion adverse to the right of occupancy, or 
otherwise, its justness is not open to inquiry in the Courts.  
Beecher v. Wetherby (1877), 95, U.S. 517 at 525, 24 L. ed. 
440 at 441. 

183. The above principle was approved by both Hall J. and Judson J. in 
Calder. 

[250] The Province also takes comfort from the view expressed by Brennan J. in 
Mabo, summarized at p.51: 

(4.) Where the Crown has validly alienated land by granting an 
interest that is wholly or partially inconsistent with a continuing right to 
enjoy native title, native title is extinguished to the extent of the 
inconsistency.  Thus native title has been extinguished by grants of 
estates of freehold or of leases but not necessarily by the grant of lesser 
interests (e.g., authorities to prospect for minerals). 

[251] Neither of those cases confronted the problem raised where adverse dominion is 
exercised by a government lacking the constitutional authority to extinguish aboriginal 
title.  In my view, effective extinguishment by adverse dominion could only occur by acts 
of a government constitutionally competent to legislate with respect to aboriginal 
interests in land.  Thus, in Canada, the power can be exercised by the Government of 
Canada, or by a Province authorized by Canada, in clear and plain legislative language, 
to do so.  In my opinion, no such power has been granted to British Columbia, unless it 
be under s.88 of the Indian Act, enacted in 1951 as s.87. 
[252] S.88 provides: 

88. Subject to the terms of any treaty and any other Act of the 
Parliament of Canada, all laws of general application from time to time in 
force in any province are applicable to and in respect of Indians in the 
province, except to the extent that such laws are inconsistent with this Act 
or any order, rule, regulation, or by-law made thereunder, and except to 
the extent that such laws make provision for any matter for which 
provision is made by or under this Act.  R.S., c. 149, s.87. 

[253] The leading cases with respect to the application of s.88 of the Indian Act are 
the Supreme Court of Canada decisions in Kruger and Manuel and Dick. 

[254] In my opinion these propositions flow from those judgments: 
1. Provincial laws of general application which apply throughout the 

Province to all residents, and which do not affect "Indians in their 
Indianness", "Indians qua Indians", or "Indians in relation to the 
core values of their society", or "the status and capacities of 
Indians", apply to Indians by their own force as valid provincial 
laws.  They do not rely upon s.88 of the Indian Act for their 
application to Indians. 
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2. Provincial laws of general application which do affect Indians in the 
ways referred to above will not apply to Indians by their own force.  
Such laws depend upon s.88 of the Indian Act, which gives them 
the force of federal law for their effectiveness in relation to Indians.  
Such federal incorporation is required because of the exclusive 
federal power over Indians which I have already described. 

[255] In my opinion, for s.88 of the Indian Act to have the effect of giving provincial 
laws or acts of adverse dominion the authority to extinguish aboriginal right, it must 
show a clear and plain intention to do so.  In my view, there is nothing in s.88, or its 
accompanying provisions which evinces the clear and plain intention of Parliament to 
authorize the extinguishment of aboriginal rights.  It has not been submitted that 
Canada itself exerted dominion adverse to aboriginal land interests in the territory and, 
consequently, I offer no opinion on that point. 
[256] Aboriginal rights fall within the ambit of the core values of Indians described 
above, and to which s.88 has been held to apply.  Thus s.88, while not authorizing 
extinguishment of aboriginal rights, may authorize provincial interference with aboriginal 
rights; provincial laws may affect, regulate, diminish, impair or suspend the exercise of 
an aboriginal right.  Of course, the operation of such incorporated laws is subject to s.35 
of the Constitution Act, 1982. 
[257] In short, provincial land and resource laws affecting aboriginal rights may be 
given force as federal laws through the operation of s.88 of the Indian Act. 
[258] The questions of what aboriginal rights exist and what effect, if any, fee simple 
and lesser grants have on such rights cannot be decided in this case, and are ripe for 
negotiation.  Additionally, the parties have asked us not to deal with the question of the 
right to and amount of compensation, if any.  Accordingly, I leave questions of 
compensation to future proceedings. 
viii) Extinguishment after 1982. 

[259] The Province concedes that some laws, grants in fee simple and lesser grants 
that would have been valid prior to 1982 may well constitute a prima facie  infringement 
of the aboriginal rights now protected by s.35(1) of the Constitution Act, 1982, and 
may not meet the constitutional standards of justification required by s.35(1).  Whether 
there is infringement and, if so, justification, must involve many of the specific factors 
referred to earlier in this part of my reasons.  Thus I will say no more about the effect of 
s.35(1) on the aboriginal rights which the plaintiffs allege. 
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PART XII 

REMEDIES SOUGHT 

[260] The plaintiffs now ask for these orders: 
1. The Appeal be allowed. 
2. The Appellants have existing aboriginal rights which include: 

a. a right of ownership which extends to the enjoyment and 
possession of lands and resources within the claimed territory; 
b. a right to harvest, manage and conserve those lands and 
resources, having regard to 

i. the preservation and enhancement of the quality and 
productivity of the natural environment; 

ii. the immediate and long term economic, social and 
cultural benefits that may accrue to the Appellants 
and their future generations;  and 

iii. consultation and co-operation with ministries and 
agencies of the Crown and with the private sector 
who may be affected by the exercise of the 
Appellants' rights; 

c. a right to maintain and develop their own institutions for the 
regulation of the ownership, harvesting, management and conservation of 
those lands and resources; 
d. an inherent right of self-government exercisable through their own 
institutions, to preserve and enhance their social, political, cultural, 
linguistic and spiritual identity; 
in order to determine their development and safeguard their integrity as 
aboriginal peoples within Canada. 

3. In the alternative to 2, the Appellants have existing aboriginal rights which 
include: 

a. a proprietary interest in lands and resources within the claimed 
territory; 
b. a right to harvest, manage and conserve those lands and 
resources, having regard to: 

i. the preservation and enhancement of the quality and 
productivity of the natural environment; 
ii. the immediate and long term economic, social and 
cultural benefits that may accrue to the Appellants and their 
future generations;  and 
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iii. consultation and co-operation with ministries and 
agencies of the Crown and with the private sector who may 
be affected by the exercise of the Appellants' rights; 

c. a right to maintain and develop their institutions for the regulation of 
their proprietary interest and the harvesting, management and 
conservation of those lands and resources; 
d. an inherent right of self-government exercisable through their own 
institutions to preserve and enhance their social, political, cultural, 
linguistic and spiritual identity; 

in order to determine their development and safeguard their integrity as 
aboriginal peoples within Canada. 
4. The appeal be adjourned in part for a period of two years from the date of 

judgment or for such shorter period as the parties agree or as the Court 
may order and the Court retain jurisdiction over the identification and 
determination of: 
a. the lands in respect of which the Appellants have aboriginal rights; 
b. the scope of such rights on and to the said lands; and 
c. the Appellants' entitlement to and quantum of damages. 

5. In the alternative to 4, the identification and determination of: 
a. the lands in respect of which the Appellants have aboriginal rights; 
b. the scope of such rights on and to the said lands;  and 
c. the Appellants' entitlement to and quantum of damages 

shall be remitted to the Supreme Court for determination. 
6. Pending the determination of the scope of the proprietary rights of the Appellants, 
no grants of land, interests in land, or right to use land or resources in the territory shall 
be made by the Province without the consent of the Appellants or by court orders. 
7. The Appellants shall have their costs in this Court and the Court below. 
[261] The Province asks for these orders: 

(a) a declaration that there are no pre- or post-confederation 
enactments or executive or administrative acts that extinguished all 
of the Appellants' Aboriginal Rights in the claim  area, which rights 
are to be described as sui generis interests in respect of land; 

(b) a declaration that the Appellants have existing Aboriginal Rights 
with respect to an undefined portion or portions of the territory in 
question; 

(c) a declaration that a temporary period exists in the anticipation that 
the Appellants' claim will be resolved; 
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(d) allow the appeal in part, adjourn proceedings for a period of two 
years from the date of judgment or such other period as the parties 
may agree to, and retain jurisdiction over the matter in recognition 
that should agreement not be reached by the parties, the Court will 
proceed to address the precise location, scope, content and 
consequences of the Appellants' Aboriginal Rights. 

2. In the alternative: 
(a) a declaration that the Appellants' Aboriginal Rights have been 

extinguished by any pre-1982 grant in fee simple to a third party; 
(b) a declaration that Aboriginal Rights have been extinguished by any 

pre-1982 grants of lesser interests and other Crown instruments 
which are completely inconsistent with the continued exercise of 
Aboriginal Rights; 

(c) a declaration that the Appellants have no entitlement to damages 
for any extinguishment or interference with Aboriginal Rights prior 
to 1982; 

(d) allow the appeal in part, adjourn proceedings for a period of two 
years from the date of judgment or such other period as the parties 
may agree to, and retain jurisdiction over the matter in recognition 
that should agreement not be reached, the Court will proceed to 
address the precise location, scope, content and consequences of 
the Appellants' Aboriginal Rights and any remaining issues relating 
to specific acts of extinguishment and appropriate remedies. 
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PART XIII 

RELIEF ALLOWED 

[262] 1. I would grant a declaration that the plaintiffs' aboriginal rights were not all 
extinguished by the Colonial Instruments enacted prior to British Columbia's 
entry into Confederation in 1871. 

[263] 2. I would grant a declaration that the plaintiffs, being Gitksan and Wet'suwet'en 
persons, have unextinguished non-exclusive aboriginal rights which received 
the protection of the common law, and which now receive protection as 
existing aboriginal rights under s.35(1) of Constitution Act, 1982.  These 
rights are other than a right of ownership or property rights, and are located 
within the area indicated on Map 5, a copy of which is attached to these 
reasons.  The rights may be described sui generis rights in respect of land.  
They are integral to a distinctive culture of an aboriginal society in existence 
at the date of the assertion of sovereignty.  Their characteristics may vary 
depending upon the particular context in which the rights are said to exist, 
and having regard to specific fact situations. 

[264] 3. I would not grant a declaration with respect to jurisdiction over land and 
resources or people within the territory.  The question of the extent, if any, of 
self-regulation which does not conflict with valid federal or provincial 
legislation  is a question which is ripe for negotiation, and is  better suited to 
the reconciliation process which the parties seem disposed to pursue. 

[265] 4. I would not interfere with the decision of the trial judge that the claim for 
damages must be dismissed.  But I should emphasize that the plaintiffs claim, 
as pleaded, was for damages for the wrongful appropriation and use of the 
territory which they alleged that they owned and controlled.  It was an "all or 
nothing" claim which failed when the plaintiffs failed to establish ownership of 
all of the land and resources in the territory. 

[266] Once that claim was gone, then what remained was a claim to exercise 
undefined aboriginal rights within the area shown on Map 5.  Any claim for 
compensation for interference with those rights needs fact and site specific 
consideration, not possible on the evidence in this case. 
[267] 5. The parties wish to negotiate the precise location, scope, content and 

consequences of the aboriginal rights which the trial judge has held may be 
exercised in that part of the territory, the approximate area of which is 
illustrated on map 5.  That arises naturally from the reasons, in which the trial 
judge invites counsel to reconsider his arbitrary assessment of the area.  No 
order of this court is required to permit the parties to enter into such 
negotiations. 

[268] 6. All questions having been decided which bear on the issues raised by the 
pleadings in this litigation, I would not adjourn the appeal.  Questions left 
undecided at trial should be left to be determined in further trial proceedings 
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properly framed to deal with such issues, and in which all persons affected by 
such questions may be heard. 

[269] 7. I would not give effect to the alternative declarations sought by the Province 
relating to the alleged extinguishment of aboriginal rights by grants of fee 
simple and of lesser interests in the period from 1871-1982.  The Province did 
not have the power after 1871 to extinguish aboriginal rights.  But some 
provincial land and resource laws affecting aboriginal rights may be given 
force as federal laws through the operation of s.88 of the Indian Act.  The 
question of what effect, if any, fee simple and lesser grants have on the 
particular aboriginal rights exercised by the plaintiffs requires a detailed and 
complete analysis, which neither the record nor the submissions permit in this 
case. 

[270] 8. I would dismiss the cross appeal as abandoned. 
[271] 9. For the reasons given by the trial judge at p.476 there will not be any order for 

costs, here or below. 
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PART XIV 

SUMMARY 

[272] Before the Europeans came to British Columbia the Gitksan and Wet'suet'en 
people, who were the ancestors of the plaintiffs, used and occupied some of the 
Territory which the plaintiffs claim to own (the Territory). 
[273] There is no question that the ancestral home of the Gitksan and Wet'suet'en was 
within the Territory.  There is no question that the Gitksan and Wet'suet'en people had 
an organized society, and that the use and occupation of land and certain products of 
the lands and water were integral to that society. 
[274] There is no question that in 1846 when the British began to exercise sovereignty 
over British Columbia, and in particular the Territory, the underlying title to the land and 
its resources vested in the Crown, subject only to the unique interest of the Indian 
people.  The problem is to identify the nature of that interest, and the specific lands 
which are subject to the Indian interest. 
[275] Simply stated, the plaintiffs' claim is that they own the land and resources and 
are entitled to govern their use and the activities of people who use them.  The claim is 
to an exclusive right to use, occupy and control the lands and resources. 
[276] The trial judge held the evidence was not sufficient to prove that exclusive right, 
or what specific lands the plaintiffs' ancestors used and occupied.  Thus the ownership 
claim failed. 
[277] The trial judge's finding of fact was challenged on appeal but I have concluded 
the law does not permit this Court to interfere with the finding which involved an 
assessment of the whole of a great volume of evidence.  I am not able to say that the 
finding is clearly wrong. 
[278] The trial judge realized that the failure to prove the claim to ownership of and the 
use and occupation of the whole Territory did not end the inquiry.  He accepted that the 
Gitksan and Wet'suet'en peoples had proven an aboriginal right to use and occupy part 
or parts of the Territory.  He concluded the plaintiffs' ancestors had resided in villages, 
which are now part of established reserves, and that they had used surrounding lands 
for sustenance purposes.  He described the nature of the right in general terms, as a 
right of use and occupation.  He recognized the Indian interest was unique and was a 
burden on the underlying title of the Crown.  I do not think that the evidence permitted a 
more specific definition of the Indian interest.  While the right is not equivalent to 
ownership in the sense that the Indians have the right to exclude all others from using 
the land and resources, that is not to say the Indian interest is an unimportant one.  
Territorially it extends over a large area.  It is of the approximate size shown on Map 5.  
The Crown title is subject to it.  How that interest competes with other interests is to be 
decided on a case by case basis in each of which competing claims to a variety of 
interests in the Territory can be considered.  In this case those who have interests in the 
Territory which may conflict with the interests of the aboriginal claimants were not 
parties in the trial proceedings.  On the appeal we heard submissions from the 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 70 
 

 

intervenors Alcan and The Business Coalition which give some indication of the 
numbers and kinds of conflicting interests which remain to be resolved. 
[279] I do not think all aboriginal rights in respect of land were extinguished before 
1871.  They could not be extinguished by the Province after 1871.  The trial judge held 
that legislation enacted between 1858 and 1871 providing for the settlement of the 
colony was completely inconsistent with the continued exercise of aboriginal rights, and 
that a clear and plain intention to extinguish aboriginal rights should be inferred from 
that legislation.  I am not persuaded aboriginal rights could not co-exist with settlement, 
or that the Crown intended, by virtue of those legislative steps, to completely negate the 
Indian interest.  Indeed, the British continued to recognize the Indian interest.  The 
Crown promised to preserve and protect Indian settlements.  The Terms of Union, 
1871 between British Columbia and Canada provided that lands would be set aside, 
and would be transferred to the Dominion for the use and benefit of the Indians, a 
process not completed until 1938.  The courts have continued to give effect to claims in 
respect of aboriginal rights.  For instance, they have recognized unextinguished fishing 
and hunting rights in places other than reserves, but having a connection with aboriginal 
lands.  All of this lends support to the conclusion that the pre-Confederation legislation 
was not clearly and plainly intended to extinguish aboriginal rights. 
[280] With respect to the question of self-government the plaintiffs say not only that 
they have an unextinguished aboriginal right in respect of land, but they have the right 
to govern the Territory.  They assert such a right not only in respect of the use of lands 
and resources, but in respect of people who are in the claim area. 
[281] I have said there is no question the Gitksan and Wet'suet'en people had an 
organized society.  It is pointless to argue that such a society was without traditions, 
rules and regulations.  Insofar as those continue to exist there is no reason why those 
traditions may not continue so long as members of the Indian community agree to 
adhere to them.  But those traditions, rules, and regulations cannot operate if they are in 
conflict with the laws of the Province or of Canada.  In 1871, when British Columbia 
joined Confederation, legislative power was divided between Canada and the provinces.  
The division exhausted the source of such power.  Any form of Indian self-government, 
then existing, was superseded by the Constitution Act, 1867, as adopted by the 
Province in 1871. 
[282] During argument, counsel for the Indian plaintiffs were asked what precise rules 
and regulations in the Indian tradition ought to be regarded as prevailing over the 
general laws of British Columbia or Canada.  No such precise laws were identified.  But 
Indian leaders are in the process of formulating a system of laws which will be in 
keeping with Indian traditions and culture, and which may more adequately address 
problems within the Indian community.  The development and recognition of a parallel 
system of Indian laws in certain areas is a matter for consultation and for legislative 
action. 
[283] In this action, any form of aboriginal self-regulation that was not superseded in 
1871, or before, was not precisely stated or claimed.  Such precision is required for a 
proper determination of whether it can qualify as an aboriginal right.  The claims to 
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jurisdiction that were made amounted to powers of government which are beyond the 
authority of this court to award.  
[284] During the course of these proceedings it became apparent that there are two 
schools of thought.  The first is an "all or nothing approach", which says that the Indian 
nations were here first, that they have exclusive ownership and control of all the land 
and resources and may deal with them as they see fit.  The second is a co-existence 
approach, which says that the Indian interest and other interests can co-exist to a large 
extent, and that consultation and reconciliation is the process by which the Indian 
culture can be preserved and by which other Canadians may be assured that their 
interests, developed over 125 years of nationhood, can also be respected.  The Indian 
plaintiffs have taken the first step in recognizing the importance of other vested interests 
by not making a claim to lands within the Territory held by others under a fee simple 
title. 
[285] I favour the second approach. 
[286] Adoption of the second approach in this case begins with a finding that the 
Gitksan and Wet'suet'en people have aboriginal rights in a large area of land, identified 
in an approximate way by reference to Map 5.  These rights, along with land already in 
reserves, may provide a foundation for the preservation and development of an Indian 
community.  Self-regulation and new economic opportunities for Indian communities 
may be secured in many ways yet to be negotiated.  
[287] Those questions involve consultation about the nature of aboriginal rights and the 
form they should take in the 21st century.   
[288] Legal questions will arise as to the extent to which aboriginal rights may have 
been diminished by provincial grants, leases, permits or licenses and the extent to 
which they may compete or co-exist with other interests.  They were not raised in this 
case. 
[289] Aboriginal rights need to be considered on the facts pertinent to particular people 
and specific land.  Aboriginal rights can never be determined in a vacuum.  The 
particular rights need to be defined, as the fishing and hunting rights of the Inuit plaintiffs 
were in the Baker Lake case.  Once defined they must be considered in the light of 
surrounding circumstances.  It is necessary to consider whether they are in conflict or 
can co-exist with other activities: for instance, mining as in Baker Lake; parkland as in 
Sioui; or railway rights of way, or timber licences as in cases yet to be heard.  The 
remedies will vary depending upon the different fact situations which may be presented. 
[290] The parties have expressed willingness to negotiate their differences.  I would 
encourage such consultation and reconciliation, a process which may provide the only 
real hope of an early and satisfactory agreement which not only gives effect to the 
aspirations of the aboriginal peoples but recognizes there are many diverse cultures, 
communities and interests which must co-exist in Canada.  A proper balancing of all 
those interests is a delicate and crucial matter. 
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PART XV 

VARIATION OF ORDER 

[291] I would vary the terms of the order made by the Honourable, the Chief Justice of 
British Columbia, on Friday, the 8th day of March, 1991.  To give effect to my 
conclusions I would make the following order: 
[292] All of the plaintiffs' aboriginal rights were not extinguished before 1871. 
[293] The plaintiffs, being Gitksan and Wet'suwet'en persons, have unextinguished 
non-exclusive aboriginal rights, other than a right of ownership or a property right, in an 
area of the approximate size shown on Map 5, a copy of which is attached.  Such rights 
are of a sui generis nature.  The exact territorial limits within which such rights may be 
exercised, if not agreed to by the parties, shall be those designated by the trial judge in 
reference to Map 5.  The scope, content and consequences of such non-exclusive 
aboriginal rights of use and occupation, including the effect of s.35 of the Constitution 
Act, 1982 on grants or renewals of grants, licences, leases or permits respecting any 
resources within the area shown on Map 5, are left to be determined in trial proceedings 
properly framed to deal with such issues. 
[294] The action against the Attorney General of Canada is dismissed without costs. 
[295] The plaintiffs' claim for a declaration that they have a right of ownership of and 
jurisdiction (self-government) over the Territory, and all claims depending upon or said 
to be included in or subject to such a right of ownership and jurisdiction, are dismissed 
without costs. 
[296] The plaintiffs claim a paramount right to govern the Territory and their people 
through Gitksan and Wet'suwet'en political, legal and social institutions as they exist 
and develop.  Such a right would have Gitksan and Wet'suwet'en laws prevail over laws 
of general application enacted by the Province insofar as those laws conflict.  That claim 
is dismissed without costs. 
[297] The plaintiffs have not challenged the validity of any fee simple title, or of any 
federal or provincial law, but claim that the power of the Province to make grants, issue 
licences, leases and permits based on the Province's ownership of lands, mines, 
minerals and royalties within the Territory is subject to the plaintiffs' claim of ownership 
and jurisdiction.  That claim is dismissed. 
[298] The plaintiffs' claim for a declaration that they are entitled to damages from the 
defendant Province for the wrongful appropriation and use of the Territory by the 
defendant Province or by its servants, agents or contractors without the plaintiffs' 
consent is dismissed without costs. 
[299] The cross appeal is dismissed as abandoned. 
[300] There will be no order as to costs. 
[301] The entered order at trial contained the following declaration: 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 73 
 

 

THIS COURT DECLARES that subject to the general law of the 
Province the Defendant Province shall permit the Plaintiffs to use 
unoccupied or vacant Crown lands within the Territory coloured brown 
on the map annexed hereto as Schedule "A" to enable them to obtain 
aboriginal sustenance from and to engage in cultural activities upon 
such lands until such lands or portions thereof are required for or 
dedicated to an adverse purpose by or with leave of the Provincial 
Defendant, and that the Defendant Province shall not arbitrarily limit 
this use. 

The basis for this part of the order was the promise made by the Crown to aboriginal 
people permitting their use of vacant Crown land in British Columbia, coupled with the 
fiduciary duty of the Crown.  The trial judge describes the effect of this promise and the 
Crown's fiduciary role in Part 15 of his reasons.  No appeal was taken from this part of 
the order, nor was any argument presented in relation to it.  Accordingly, I do not 
propose to express any opinion on this declaration. 
 

“THE HONOURABLE MR. JUSTICE MACFARLANE” 
 
I AGREE:  “THE HONOURABLE MR. JUSTICE TAGGART” 
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PART I 

INTRODUCTION 

 
[302] Since preparing these reasons for judgment I have had the advantage of 
reading the reasons for judgment of my colleague Mr. Justice Macfarlane I agree 
with his reasons and the conclusions he has reached.  I have approached the issues 
from a somewhat different perspective and I attach greater significance to certain 
factors which I consider pertinent to a review of the trial judgment.  Accordingly, in 
my view, it is appropriate to set out my reasons for reaching the conclusions in which 
Mr. Justice Macfarlane and I concur. 
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PART II 

NATURE OF THE CLAIM 

[303] We have been presented, over the 32 days of this appeal, with extensive 
submissions dealing specifically, and in broad general terms, with, inter alia, 
principles applicable to aboriginal rights, self-government, sovereignty, 
extinguishment, and remedies.  In my opinion, to resolve the legal issues raised by 
this appeal it is necessary to commence with an examination of the specific claims 
advanced by the plaintiffs.  The trial judge was required to consider and reach a 
conclusion upon the issues raised in the pleadings.  As he noted, he was not 
conducting a Royal Commission. His decision, on the case as pleaded and 
presented at trial, is the subject matter of this appeal.  It is reported at [1991] 3 
W.W.R. 97. 
[304] The claims for relief were brought by 51 Gitksan and Wet'suwet'en 
"Hereditary Chiefs", individually and on behalf of their "Houses" or their members 
with respect to one or more specifically designated discrete portions of the overall 
territory.  The plaintiffs do not claim any collective or communal ownership interest in 
any of the Gitksan or Wet'suwet'en territories; each chief claims ownership of 
specific territory or territories, and none of them claim any interest in any other 
territory. There are 133 such individual territories within the overall external 
boundaries of the larger territory claimed.  This overall territory is comprised of some 
22,000 square miles situate in northwest British Columbia. 
[305] The trial judge noted at p.120: 

 All the Gitksan Houses are divided into four clans which seem to 
originate, or at least congregate, in different villages in the territory.  
The Wet'suwet'en Houses are also divided into four clans.  There is no 
head chief of a clan but there is an order of precedence or seniority 
amongst the hereditary chiefs of the Houses of each clan in each 
village. 
 No claim is advanced in this action on behalf of the clans.  The 
plaintiffs' position is that the chiefs, Houses, or members of Houses 
own the individual territories. 

[306] The relief sought is expressed in the statement of claim in the following form: 
I. THE CONTENT OF ABORIGINAL RIGHTS 

1. A declaration that the Plaintiffs have a right to ownership of and 
jurisdiction over the territory. 

2. A declaration that the Plaintiffs' ownership of and jurisdiction 
over the Territory existed and continues to exist and has never 
been lawfully extinguished or abandoned. 
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3. A declaration that the Plaintiffs' rights of ownership and 
jurisdiction within the Territory include the right to use, harvest, 
manage, conserve and transfer the lands and natural resources, 
and make decisions in relation thereto. 

4. A declaration that the Plaintiff's rights to jurisdiction includes the 
right to govern the Territory, themselves, and the members of 
the Houses represented by the Plaintiffs in accordance with 
Gitksan and Wet'suwet'en laws, administered through Gitksan 
and Wet'suwet'en political, legal and social institutions as they 
exist and develop. 

5. A declaration that the Plaintiffs' rights to ownership of and 
jurisdiction over the Territory include the right to ratify 
conditionally or otherwise refuse to ratify land titles or grants 
issued by the Defendant Province after October 22, 1984, and 
licences, leases and permits issued by the Defendant Province 
at any time without the Plaintiffs' consent. 

6. A declaration that the aboriginal rights of the Plaintiffs including 
ownership of and jurisdiction over the Territory are recognized 
and affirmed by Section 35 of the Constitution Act, 1982. 

II. RESTRICTIONS ON THE DEFENDANT, HER MAJESTY THE 
QUEEN IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA 

7. A declaration that the Defendant Province's ownership of lands, 
mines, minerals and royalties within the Plaintiffs' Territory is 
subject to the Plaintiffs' rights of ownership and jurisdiction 
pursuant to Section 109 of the Constitution Act, 1967. 

8. A declaration that the Defendant Province's jurisdiction over the 
Territory, the Plaintiffs and members of the Houses represented 
by the Plaintiffs is subject to the Plaintiffs' right to ownership and 
jurisdiction. 

9. A declaration that the Defendant Province is not entitled to 
interfere with the aboriginal rights and title, ownership and 
jurisdiction of the Plaintiffs. 

10. A declaration that the Defendant Province cannot appropriate 
any part of the Territory through grants, licences, leases, 
permits or in any other manner whatsoever. 

11. A declaration that the Defendant Province cannot issue or 
renew grants, licences, leases or permits authorizing the use of 
any resources within the territory of the Plaintiffs by the 
Defendant Province, its agents or by third parties without the 
consent of the Plaintiffs. 
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III. DAMAGES 

12. A declaration that the Plaintiffs are entitled to damages from the 
Defendant Province for the wrongful appropriation and use of 
the Territory by the Defendant Province or by its servants, 
agents or contractors without the Plaintiffs' consent. 

IV. TRANSITIONAL RELIEF 

13. A lis pendens against the Defendant Province over the Territory 
described in Schedule 'A' and delineated in the map which is set 
out in Schedule 'B'. 

14. A declaration that this Honourable Court shall retain jurisdiction 
to resolve all outstanding disputes between the parties as to the 
implementation of the Declarations and Orders of this 
Honourable Court. 

15. The costs of this action. 
16. Such further and other relief as to this Court may seem just.  

(Emphasis added.) 
[307] It is with respect to those claims that the plaintiffs submit that the trial judge 
erred when he dismissed their claim for ownership and jurisdiction (self-government) 
over the territory (p.387-8), and in dismissing the claim for damages. 
[308] I emphasize the claim as pleaded because in a case of this duration there 
may be an inclination for this Court to restructure the pleadings to justify the granting 
of remedies which the court may consider assist in resolving the social issues raised 
by the litigation ─ regardless of the fact the restructured case is not the case which 
was before the trial judge.  Examples of such reconstruction could include:  

(1) introducing a concept of "exclusive shared-occupancy" as the 
premise for a type of "aboriginal occupation and use", which 
was never claimed in the action and with respect to which no 
evidence was adduced;  

(2) construing the claim of jurisdiction (self-government), which the 
pleadings specifically delineate, to be a claim for "self- 
regulation" ─ a status which was neither pleaded nor was the 
subject of evidence adduced at the trial;   

(3) suggesting that the Province waived its position on the issues of 
the location, scope, content and consequences of the plaintiffs' 
"aboriginal title" or "aboriginal rights", even though "waiver" was 
neither pleaded nor advanced in counsels' submissions. 

[309] While it was appropriate for the trial judge, in accord with the course of the 
trial, to construe the claim at the trial level as including a claim for "aboriginal rights 
other than ownership and jurisdiction", it is not appropriate, in the absence of an 
application to amend, for this Court to reconstruct the claim after the action has been 
presented and defended as pleaded. 
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Chronology 

[310] For ease of reference I set out a brief chronology of the significant events 
pertinent to this litigation: 

1846-  The Oregon Boundary Treaty fixed the 49th parallel as the 
boundary between British and American territory to the 
Pacific Coast with Vancouver Island remaining within British 
control. 

1849- The Colony of Vancouver Island was established by the 
British Crown. 

1851- James Douglas was appointed Governor of the Colony of 
Vancouver Island. 

1858-  The Colony of British Columbia was established by the 
British Crown. 

1858-64 James Douglas was appointed and served as Governor of 
the Colony of British Columbia with full executive powers. 

1858-  The common law of England was introduced into British 
Columbia by proclamation. 

1858-70 Thirteen Colonial Land Ordinances were enacted. 
1866 -  The two Colonies were united into one Colony under the 

British Crown and under the name British Columbia. 
1871-  British Columbia entered Confederation pursuant to the 

Terms of Union, 1871. 
1982-  Section 35 of Constitution Act, 1982 recognized and 

affirmed existing aboriginal and treaty rights. 
[311] The trial judge's comprehensive review of the relevant political history of 
British Columbia is found in Part 11 and 12 of his reasons for judgment (pp.232-
337).  There is no need to reproduce the material in these reasons. 

PART III 

THE TRIAL 

[312] The trial in every aspect was unique in British Columbia's legal history.  It 
commenced in the Village of Smithers on May 11, 1987, and, after 318 days of 
hearing evidence at Smithers and at Vancouver, the trial was adjourned on February 
7, 1990, for the presentation of arguments.  Legal arguments were addressed to the 
court for a further 56 days and the trial finally concluded on June 30, 1990.  The trial 
judge was McEachern C.J.S.C. (as he then was). 
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[313] The reasons for judgment describe to some extent the complexity associated 
with presenting and considering such a broad claim to this vast territory at pp.116-
119: 

 A total of 61 witnesses gave evidence at trial, many using 
translators from their native Gitksan or Wet'suwet'en language; "word 
spellers" to assist the official reporters were required for many 
witnesses; a further 15 witnesses gave their evidence on commission; 
53 territorial affidavits were filed;  30 deponents were cross-examined 
out of court; there are 23,503 pages of transcript evidence at trial; 5898 
pages of transcript of argument; 3,039 pages of commission evidence 
and 2,553 pages of cross examination on affidavits (all evidence and 
oral arguments are conveniently preserved in hard copy and on 
diskettes); about 9,200 exhibits were filed at trial comprising, I 
estimate, well over 50,000 pages; the plaintiffs' draft outline of 
argument comprises 3,250 pages, the province's 1,975 pages, and 
Canada's over 1,000 pages;  there are 5,977 pages of transcript of 
argument in hard copy and on diskettes.  All parties filed some 
excerpts from the exhibits they referred to in argument.  The province 
alone submitted 28 huge binders of such documents.  At least 15 
binders of reply argument were left with me during that stage of the 
trial. 
 The plaintiffs filed 23 large binders of authorities.  The province 
supplemented this with eight additional volumes, and Canada added 
one volume along with several other recent authorities which had not 
then been reported. 
 The evidence is intensely detailed, which is why, in part, this 
judgment is so inordinately long....  

*** 
 I [trial judge] visited many parts of the territory which is the 
principal subject of this case during a 3-day helicopter and highway 
"view" in June 1988 which is described in Schedule 1 to this judgment.  
I also took many automobile trips into the territory during many of the 
evenings of the nearly 50 days I sat in Smithers.  These  explorations 
were for the purpose of familiarizing myself, as best I could, with this 
beautiful, vast and almost empty part of the province. 

*** 
 The parties adduced such enormous quantities of evidence, 
introduced such a huge number of documents, and made so many 
complex arguments that I have sufficient information to fuel a Royal 
Commission.  Although I assured counsel that was not my function, 
they apparently did not believe me. 
 As I am not a Royal Commission, and as I have no staff to 
assist me, it will not be possible to mention all of the evidence which 
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took so long to adduce, or to analyze all of the exhibits and experts' 
reports which were admitted into evidence, or to describe and respond 
to all the arguments of counsel.  In these circumstances I must do what 
a computer cannot do, and that is to summarize.  In this respect I have 
been brutal.  I am deeply conscious that the process of summarizing 
such a vast body of material requires me to omit much of what counsel 
and the parties may think is important. 
 With the assistance of counsel I have tried my very best to 
consider everything that is relevant, even if it is not mentioned in these 
reasons for judgment....(Emphasis added.) 

[314] In addition to dismissing the claims for ownership; self-government and 
damages, the trial judge found, at p.395: 

... the plaintiffs have established, as of the date of British sovereignty, 
the requirements for continued residence in their villages, and for non-
exclusive aboriginal sustenance rights within those portions of the 
territory I shall later define [Alternative 3, p.459] 

[315] Except for these rights, he found that the plaintiffs' aboriginal rights in land, as 
they existed in the colony at the date of sovereignty, except those located within 
Indian reserves, were extinguished by Colonial legislation prior to the Colony uniting 
with Canada in 1871. (p.412).   
[316] The trial judge ruled that the plaintiffs are entitled to a declaration that, subject 
to the general law of the Province, they have a continuing legal right to use 
unoccupied or vacant Crown land in the overall district for aboriginal sustenance 
purposes until it is required for adverse purposes. (p.425) 
[317] Any claim against the federal Crown was dismissed and the counterclaim of 
the Province was also dismissed. 
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PART IV 

THE APPEAL 

[318] The plaintiffs appealed the decision of the trial judge.  The appeal 
commenced in Vancouver on the 4th day of May, 1992, and continued for 34 days of 
hearings.  It concluded on July 3, 1992. 
[319] Shortly before the commencement of the appeal the Province retained new 
counsel who filed an amended factum abandoning the argument that pre-
confederation colonial enactments had extinguished all aboriginal rights.  Because of 
this last minute change of position by the Province the court appointed counsel to 
act as amici curiae to support those aspects of the trial judgment which were no 
longer supported by the Province. 
[320] The rules of court governing the conduct of the appeal were suspended and 
extensive factums, replies and surrejoinders, reading notes and case references 
were filed and referred to by the parties and the intervenors. 
[321] The cross appeal of the Province with respect to the dismissal of its 
counterclaim was abandoned. 
[322] No appeal was taken against the dismissal of the plaintiffs' claim against 
Canada.  The Attorney General for Canada, a party to the proceeding, appeared 
through counsel who made submissions setting out in detail the position of Canada 
on the issues raised on appeal.  Intervenors also made representations supporting 
the plaintiffs' or the defendants' position as their respective interests dictated. 
[323] No appeal was taken from the finding of the trial judge that the plaintiffs had 
failed to prove the internal boundaries of the territories within which each plaintiff 
claimed an exclusive entitlement on behalf of their respective House. (p.452) 
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PART V 

PRINCIPLES APPLICABLE TO THIS COURT'S REVIEW OF 
THE TRIAL JUDGE'S FINDINGS OF FACT 

[324] A vast volume of evidence, in the form of oral testimony, depositions, 
affidavits, records, expert reports, etc., was put before the trial judge during this 374 
day trial with respect to which the trial judge made numerous findings of fact.  In 
presenting the appeal, plaintiffs' counsel spent several days reviewing in depth the 
factual foundation of the case with the object of persuading the court to adopt a 
different view of the facts from that of the trial judge, as they related to the issues of 
aboriginal ownership, jurisdiction and other aboriginal rights.  Because a major 
component of the appeal concerned the trial judge's findings respecting the nature 
and territorial scope of the plaintiffs' aboriginal rights, the court considered it 
appropriate to invite submissions on the legal principles which should govern this 
Court's review of the trial judge's finding of fact.  The plaintiffs, the Province, amici 
curiae, and the intervenors, Alcan and Business Coalition, filed written submissions 
on the subject.  
[325] Because the factual basis of the judgment is of such obvious importance to 
the outcome of the appeal I now embark upon an extensive, perhaps inordinate, 
analysis of the authorities which delineate the principles applicable to this Court's 
review of the trial judge's finding of fact. 
[326] The plaintiffs advanced four propositions which they assert provide the proper 
guidelines for an appellate court's review of the trial judge's finding of fact.  I will 
consider each in the order presented: 
(a)  Where credibility is not in question, this Court may intervene where it finds that 
the trial judge failed to appreciate, failed to direct himself to, disregarded, or 
misapprehended relevant evidence. 
[327] I do not accept this proposition in the unrestricted form in which it is 
expressed.  It would provide a purely subjective test justifying the substitution of the 
opinion of the Court of Appeal for that of the trial judge whenever the court felt that 
the trial judge had "misapprehended relevant evidence".  It emphasises the trial 
judge's "failure to appreciate or direct himself to, or have proper regard to relevant 
evidence" as a reason for reversal.   
[328] It should also be noted that the proposition does not refer to the onus on the 
Court of Appeal to specifically demonstrate that the trial judge's conclusions were in 
error and the reason why they constituted reversible error.   
[329] In the recent decision of R v. Morin, [1992] 3 S.C.R. 286, the accused had 
been acquitted by the trial judge of charges of dangerous driving.  The Court of 
Appeal allowed the Crown's appeal, disagreeing with the facts to which the trial 
judge directed himself and with the inferences that could be drawn from them.  In  
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restoring the trial judge's decision, Sopinka J., speaking for the Supreme Court, 
stated, at p.295: 

 Failure to appreciate the evidence cannot amount to an error of 
law unless the failure is based on a misapprehension of some legal 
principle. 
(b)  Where credibility is in issue the court may intervene where it is 
certain that its difference of opinion with the trial judge is the result of 
error by the latter or where the trial judge made a palpable and 
overriding error affecting his assessment of the facts. 

[330] Again the proposition refers to an Appeal Court concluding "its difference of 
opinion with the trial judge is the result of error by the latter".  This is an invitation for 
the Court of Appeal to substitute its subjective assessment of the evidence for that of 
the trial judge.  The applicable test is much more rigorous.  In Stein v. The "Kathy 
K" (Storm Point), [1976] 2 S.C.R. 802 at 808, Ritchie J. observed: 

  These authorities are not to be taken as meaning that the findings of 
fact made at trial are immutable, but rather that they are not to be 
reversed unless it can be established that the learned trial judge made 
some palpable and overriding error which affected his assessment of 
the facts.  While the Court of Appeal is seized with the duty of re-
examining the evidence in order to be satisfied that no such error 
occurred, it is not, in my view, a part of its function to substitute its 
assessment of the balance of probability for the findings of the judge 
who presided at the trial.  

See also Métevier v. Cadorette, [1977] 1 S.C.R. 371 at 377-8. 
[331] I am of the view that the "palpable and overriding" test is not restricted to 
those cases where credibility is in issue.  In Doerner v. Bliss & Laughlin Industries 
Inc., [1980] 2 S.C.R. 865 at 875-6, McIntyre J. succinctly stated the applicable 
principle: 

The position of an appellate court with respect to findings of fact made 
at trial has been frequently stated in this Court, see for example: Stein 
v. The Ship "Kathy K" [1976] 2 S.C.R. 802 and authorities there 
considered.  The trial judge must remain the judge of matters of fact 
where it can be shown that there was evidence before him on which he 
could base his findings and where it is not shown that he has 
proceeded on any false principle or made any palpable error. 

[332] See Geffen v. Goodman Estate, [1991] 2 S.C.R. 353 at 388-9 where Wilson 
J. observed: 

Even where a finding of fact is not contingent upon credibility, this court 
has maintained a non-interventionist approach to the review of trial 
court findings.   

*** 
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 And even in those cases where a finding of fact is neither 
inextricably linked to the credibility of the testifying witness nor based 
on a misapprehension of the evidence, the rule remains that appellate 
review should be limited to those instances where a manifest error has 
been made.  Hence in Schreiber Brothers Ltd. v. Currie Products 
Ltd., [1980] 2 S.C.R. 78, this Court refused to overturn a trial judge's 
finding that certain goods were defective, stating at pp.84-85 that it is 
wrong for an appellate court to set aside a trial judgment where the 
only point at issue is the interpretation of the evidence as a whole 
(citing Métevier v. Cadorette and Gourde, [1977] 1 S.C.R. 371). 

[333] Such "palpable and overriding error" will usually arise where there is no 
evidence to support the findings of fact of the trial judge or where the trial judge has 
overlooked uncontradicted evidence relevant to a material point in issue.   

(c)  Examples of "palpable and overriding" error include failure by the 
trial judge to state or to adequately support his finding with respect to 
credibility, failure to give clear or adequate reasons for fact findings, 
failure to address issues of credibility on a proper basis and failure to 
apply proper principles in determining the weight to be given to the 
evidence. 

[334] This proposition places an unwarranted burden upon the trial judge to 
demonstrate, in his reasons for judgment, the correctness and validity of those 
reasons.  In my view, the onus is on the appellant to demonstrate the palpable and 
overriding error in the trial judge's finding of fact.  While it might be helpful to a Court 
of Appeal to have a trial judge state all the reasons for his having found the facts as 
he did and for attributing the weight he attached to the evidence of the respective 
witnesses, it does not constitute "palpable and overriding" error if he has not done 
so.  Rather error on the part of the trial judge must be clearly demonstrated by the 
plaintiffs showing there was no evidence from which, or based upon which, the trial 
judge could reasonably make the findings of fact he did or, alternatively, that there 
was no evidence contradicting the evidence of the appellants' credible witnesses on 
a material issue and the trial judge had wrongfully failed to consider the appellants' 
evidence.  
[335] In Morin, Sopinka J. observed, at p.296: 

There is, however, no obligation in law on a trial judge to record all or 
any specific part of the process of deliberation on the facts.  To apply 
Morin, [ [1988] 2 S.C.R. 345] as a basis of review of a trial judge's 
findings of fact whenever the reasons for judgment fail to deal with a 
particular piece of evidence, or the inference from such evidence 
would require a trial judge to record each piece of evidence and his or 
her assessment of it.  This would be a misapplication of Morin to the 
trial process when the trial is by a judge alone.  A trial judge must 
consider all of the evidence in relation to the ultimate issue but unless 
the reasons demonstrate that this was not done, the failure to record 
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the fact of it having been done is not a proper basis for concluding that 
there was error in law in this respect. 

[336] As the trial judge in the case at bar observed, it was an impossible task to 
comment on the many relevant issues and positions raised by the parties during the 
course of this 362 day trial. This absence of comment does not relieve a Court of 
Appeal from the responsibility of specifying the error into which it suggests the trial 
judge fell and the reason why such failure should be construed as an error which 
would justify reversing the trial judgment.   
[337] In N.V. Bocimar S.A. v. Century Insurance Co. of Canada, [1987] 1 S.C.R. 
1247 at 1249-50, Le Dain J. observed: 

 With great respect, I am of the opinion that the appeal should be 
allowed on the first ground.  The Court of Appeal took the position that 
because of the nature of the evidence in this case, which consisted of 
expert testimony and documentary evidence, the Court, to use its own 
words, was "almost in the position of conducting the trial de novo and 
making our own assessment of the evidence".  I cannot agree.  The 
limits to the scope of appellate review of the findings of fact by a trial 
court, which were affirmed by this Court in Stein v. The Ship "Kathy 
K", [1976] 2 S.C.R. 802, and other decisions, also apply in my opinion 
to the review of the findings of a trial court based on expert testimony, 
as indicated in Joseph Brant Memorial Hospital v. Koziol, [1978] 1 
S.C.R. 491; Schreiber Brothers Ltd. v. Currie Products Ltd., [1980] 
2 S.C.R. 78; and Joyce v. Yeomans, [1981] 2 All E.R. 21 (C.A.) 
(Emphasis added.) 

[338] The case of Bank of Montreal v. Bail Ltée., [1992] 2 S.C.R. 554, sets out a 
recent view of the Supreme Court of Canada respecting a Court of Appeal's 
interference with a trial judge's judgment of the facts.  It was a construction case and 
"the dispute between the parties related primarily to the facts and the consequences 
to be drawn therefrom".  The Court of Appeal differed with the conclusions reached 
by the trial judge with respect to issues relating to the assessment of the facts, the 
weight to be attributed to expert testimony, and the credibility of the witnesses.   
[339] The Court of Appeal did not explain in what respect the trial judge may have 
been mistaken when he weighed the evidence before him and in particular it 
advanced no reasons why his findings as to credibility were patently erroneous.  
[340] At p.572 of the reasons, Gonthier J., for the court, said:  

 This Court has often had occasion in recent years to rule on the 
role of an appellate court, particularly with respect to findings of fact by 
the trial judge.  These issues were very recently discussed in M. (M.E.) 
v. L.(P.), [1992] 1 S.C.R. 183, and Lapointe v. Hôpital Le Gardeur, 
[1992] 1 S.C.R. 351.  I shall only quote the following passage from 
Beaudoin-Daigneault v. Richard, [1984] 1 S.C.R. 2, at p.9, which 
provides a good summary of the approach that should be taken in 
decisions of appellate courts: 
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... an appellate court should not intervene unless it is certain that its 
difference of opinion with the trial judge is the result of an error by the 
latter.  As he had the benefit of seeing and hearing the witnesses, such 
certainty will only be possible if the appellate court can identify the 
reason for this difference of opinion, in order to be certain that it results 
from an error and not from his privileged position as the trier of fact.  If 
the appellate court cannot thus identify the critical error it must refrain 
from intervening, unless of course the finding of fact cannot be 
attributed to this advantage enjoyed by the trial judge, because nothing 
could have justified the judge's conclusion whatever he saw or heard; 
this latter category will be identified by the unreasonableness of the 
trial judge's finding ... 
It is therefore not sufficient for an appellate court to indicate its 
disagreement with the trial judge; it must also state its reasons.  It is 
often said, with good reason, that the trial judge is the master of the 
facts.  Thus when an appellate court is of the opinion that the trial 
judge has drawn erroneous conclusions from the evidence, it must 
provide good reasons for its decision, because in so doing it is taking 
issue with the results of direct observation of the testimony. (Emphasis 
added.) 

[341] In the absence of an explanation for differing from the findings of a trial judge, 
one must conclude that a Court of Appeal has simply disagreed with the lower 
court's appreciation of the facts and substituted its own interpretation. 
[342] In Part 7 (pp.163-172) of the reasons for judgment in the case at bar, the trial 
judge comments in detail on the problems associated with assessing the weight to 
be attributed to evidence based in large part on oral declarations and opinions from 
anthropologists and other experts who worked closely with the plaintiffs during the 
preparation of the case for trial. 
[343] I would particularly note, with respect to the evidence of the archaeologists, 
anthropologists and historians called in support of or in opposition to the claims 
advanced, that many of the conclusions they expressed reflected their personal 
views formed as a result of their studies and research.   
[344] When dealing with such general topics as aboriginal rights usually the validity 
of the expert conclusions expressed cannot be demonstrably refuted.  All a counsel 
can do is call a reputable expert who holds a contrary opinion based generally on 
similar research and background.  With each expert having attributed greater 
significance to some facts than to others in forming their respective opinion, a trial 
judge, considering such evidence, must determine what weight he or she attributes 
to the conclusions expressed by one or other of the witnesses called.  This of course 
will turn upon the trial judge's exposure, especially in a case of this nature, to all the 
circumstances which have come to his attention during the course of the trial.  The 
opinion of one expert witness, while not clearly erroneous, may be such that, in the 
trial judge's opinion, it does not reflect the appropriate conclusion to draw from the 
interpretation of the evidence as a whole.  In such circumstances, it is sufficient in 
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my view for the trial judge, having heard and considered the evidence of the 
respective experts, to state that he or she attaches little or no weight to certain 
evidence or, alternatively, attaches considerable weight to other evidence.  
[345] The remarks of de Grandpré J. in Métevier v. Cadorette, at p.382, are in my 
view particularly apposite to the instant case.  He said: 

 In the case before this Court, the finding of the trial judge was 
set aside by the Court of Appeal in a case where the only point at issue 
was the interpretation of the evidence as a whole.  In my view, that 
was a case where, applying the criteria established in Dorval, such an 
intervention was an error.  The reason for this is simple and is found in 
Prudential Trust Company Limited v. Forseth, [1960] S.C.R. 210, in 
which, at p.217, Martland J. speaking for the whole Court cited the 
following extract from Powell v. Streatham Manor Nursing Home, 
[1935] A.C. 243 at p.249: 
... I can of course quite understand a Court of Appeal that says that it 
will not interfere in a case in which the Judge has announced as part of 
his judgment that he believes one set of witnesses, having seen them 
and heard them, and does not believe another.  But that is not the 
ordinary case of a cause in a Court of justice.  In Courts of justice in 
the ordinary case things are much more evenly divided; witnesses 
without any conscious bias towards a conclusion may have in their 
demeanour, in their manner, in their hesitation, in the nuance of their 
expressions, in even the turns of the eyelid, left an impression upon 
the man who saw and heard them which can never be reproduced in 
the printed page.  What in such circum-stances, thus psychologically 
put, is the duty of an appellate court?  In my opinion, the duty of an 
appellate court in those circumstances is for each Judge of it to put to 
himself, as I now do in this case, the question, Am I ─ who sit here 
without those advantages, sometimes broad and sometimes subtle, 
which are the privilege of the Judge who heard and tried the case ─ in 
a position, not having those privileges, to come to a clear conclusion 
that the Judge who had them was plainly wrong?  If I cannot be 
satisfied in my own mind that the Judge with those privileges was 
plainly wrong, then it appears to me to be my duty to defer to his 
judgment. 

Although in Forseth the question was one of credibility, the words I have 
emphasized also apply to the general interpretation of the testimony. 
(Emphasis added.) 

[346] In Rainbow Industrial Caterers Ltd. v. C.N.R. Co. (1988), 54 D.L.R. (4th) 43 
at 52 (B.C.C.A.), Esson, J.A. summarized the principles applicable to a review court 
in these words: 

 For many years, this court has proceeded on the principle that 
the court will not interfere with findings of fact unless the court is 
satisfied that the trial judge was "clearly wrong": Claridge v. B.C. Elec. 
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R. Co., 55 B.C.R. 462, [1940] 3 W.W.R. 677, [1941] 1 D.L.R. 78 (C.A.) 
─ particularly where the findings of fact depend on the trial judge's 
assessment of credibility or the weight which he is going to attach to 
the testimony of the various witnesses.  The Supreme Court has 
endorsed this view in many cases: Stein v. The "Kathy K", [1976] 2 
S.C.R. 802, 62 D.L.R. (3d) 1, 6 N.R. 359 [Fed.]; Schreiber Bros. Ltd. 
v. Currie Prod. Ltd., [1980] 2 S.C.R. 78, 108 D.L.R. (3d) 1, 31 N.R. 
335 [Ont.]; Lewis v. Todd, [1980] 2 S.C.R. 694, 14 C.C.L.T. 294, 115 
D.L.R. (3d) 257, 34 N.R. 1 [Ont.]; Jaegli Ent. Ltd. v. Taylor,[1981] 2 
S.C.R. 2, 124 D.L.R. (3d) 415.  (Emphasis added.) 

[347] This principle is particularly apt in a case where the issue is one of weighing 
the evidence and where many of the lay witnesses and experts retained by the 
parties have been involved in the day to day preparation of the claim and the 
respective opposing positions over a period of many years. (pp.168-9) 
[348] In my view, the Court of Appeal should not interfere with the finding of the trial 
judge as to what is the appropriate weight to attribute to any particular witnesses' 
evidence unless the Court of Appeal can specifically demonstrate that, either there 
was no evidence which would support the trial judge's conclusion or that the trial 
judge's conclusion can not be supported as reasonable, regardless of what he heard 
or was exposed to during the course of the trial. 
[349] In Woelk v. Halvorson, [1980] 2 S.C.R. 430 at 436, McIntyre J. observed:  

Weighing and evaluating the evidence lies fully with the province of the 
trial judge and, where there is evidence to support a finding which he 
has made, the fact that a Court of Appeal would have preferred to 
accept other evidence to the contrary, leading to a different finding, will 
not justify a reversal of the trial judge's conclusion. 

[350] To a similar effect are the comments of Sopinka J. in Morin, at p.297: 
The trial judge referred to the evidence which in her opinion was 
important.  This was part of the weighing process, and stressing one 
item over another was not the result of the misapplication of any legal 
principle. Finally, there is no basis for concluding that the trial judge 
failed to consider the evidence in its totality in arriving at the ultimate 
result.  In summary, the majority of the Court of Appeal had a different 
theory of the facts and the inferences that could be drawn from those 
facts.  While I might agree that the majority's view of the facts is 
preferable, this was a matter for the trial judge to determine and, 
absent an error of law, the Court of Appeal should not have interfered.  
(Emphasis added.) 

[351] Counsel for the plaintiffs made the further submission that, where the trial 
judge's finding is a conclusion of mixed law and fact, the appellate court may reverse 
such a finding in the same manner as if it were a conclusion of law which they were 
considering. 
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[352] I disagree with that submission.  In my view where the appellate court is faced 
with questions of mixed fact and law, the court is obliged to separate the facts from 
the legal rules to be applied to them and the "palpable and overriding error" test 
should be applied to the findings of fact. A separable legal proposition would of 
course be reviewable.  
[353] There is of course no presumption of correctness about the trial judge's 
decisions on questions of law.  Appellate courts in such instances are not reviewing 
a trial process.  They are making law and it is important that they achieve 
universality and reasonable predictability in the law.  This process would be 
destroyed if there was a presumption that the trial judge was correct in his legal 
conclusions. 
(d)  This Court's duties include undertaking a review of the record below and 
providing good reasons for its opinions that the trial judge has drawn erroneous 
conclusions from the evidence. 
[354] I agree with this statement and would add that the "good reasons" must 
indicate that there was no evidence upon which the trial judge could reasonably 
reach the conclusions he did or, alternatively, that there was valid, uncontradicted 
evidence on a material issue which was both relevant and admissible and which was 
apparently, for some unknown reason, ignored by the trial judge. 
[355] It should be noted that this last submission is the only one of the four points 
raised by the plaintiffs that places the onus on the Court of Appeal to justify 
interfering with or varying a trial judge's findings of fact.  
[356] In this case the trial took approximately 3 years.  There were some 318 days 
of evidence during which the trial judge saw all the expert and lay witnesses and had 
an opportunity to determine what weight should be given to their evidence. In such 
circumstances it was inevitable that the case would be decided, in the main, on the 
totality of the evidence to which the trial judge was exposed. 
[357] In the present case there was a substantial conflict in the evidence of the 
expert witnesses, after a consideration of which the trial judge made certain findings 
and reached certain conclusions of fact.  This is not a case, as in so many of the 
aboriginal claims cited to the court, such as Calder v. Attorney-General of British 
Columbia, [1973] S.C.R. 313, and Simon v. R., [1985] 2 S.C.R. 387, where the 
basic facts were admitted and the Court of Appeal was concerned simply with 
applying the correct legal principle in reaching their conclusions. 
[358] The Court of Appeal could not possibly, in a case of this nature, be exposed 
to all the nuances in the evidence or be in as good a position as the trial judge with 
respect to weighing the evidence of the witnesses and determining what should be 
accepted and what rejected.  Furthermore, it would be manifestly impractical to 
require that the reasons for judgment set out in detail, for each witness, expert and 
lay, the rationale why the trial judge considered it appropriate, after weighing the 
evidence, to accept certain evidence and reject that of other witnesses.  This would 
impose upon a trial judge an impossible and unreasonable burden.  
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Summary 

[359] (1) The Court of Appeal may reverse findings of fact of the trial judge ─ even if 
they are based on credibility ─ if it is established that the trial judge made 
some "palpable and overriding error" which affected his assessment of the 
material facts. 

[360] (2) Only in extraordinary cases should an appellate court find error on the part 
of the trial judge with respect to those aspects of the finding of facts which 
involve questions of credibility or weight to be given the evidence of a 
witness since the review court does not have the advantage the trial judge 
had of seeing and assessing the witnesses as they gave their evidence.   

[361] (3) A "palpable and overriding error" exists: firstly, when it can be 
demonstrated there was no evidence to support a material finding of fact 
of the trial judge; secondly, when the trial judge wrongly overlooked 
admissible evidence relevant and material to the issue before the court; or 
thirdly, where the trial judge's finding of fact cannot be supported as 
reasonable, regardless of what the trial judge saw or heard during the 
course of the trial.  An assessment of palpable error should be made on 
the totality of the evidence. 

[362] (4) In reversing the trial judge for "palpable and overriding error" the Court of 
Appeal must designate the specific error and state why the nature of the 
error justifies reversing the trial judge's finding of fact.   

Conclusion 
[363] In my view, the above principles apply to the trial judge's determination of: 

(a) the nature and territorial scope of the aboriginal cultural activities, 
customs, practices and the traditional way of life of the plaintiffs' 
ancestors and their use of the territory at the time of sovereignty. 

(b) The degree and extent to which the plaintiffs' ancestors exercised 
jurisdiction and control, (self-government) over the territory claimed or 
any portion thereof. 

(c) The weight to be attributed to the evidence of the respective witnesses 
─ expert and non-expert ─ when considered in the light of the totality of 
the evidence. 
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PART VI 

ABORIGINAL RIGHTS IN GENERAL 

1. The Acquisition of Sovereignty 

[364] The plaintiffs in the present case did not contest Canadian sovereignty over 
any part of the territory over which they claim aboriginal rights.  To do so 
successfully would have been difficult since the certainty of Canadian sovereignty in 
British Columbia, which has as its root the sovereignty of the British Crown, was 
confirmed by the Supreme Court of Canada in R. v. Sparrow, [1990] 1 S.C.R. 1075 
at 1103: 

 It is worth recalling that while British policy towards the native 
population was based on respect for their right to occupy their 
traditional lands, a proposition to which the  Royal Proclamation of 
1763 bears witness, there was from the outset never any doubt that 
sovereignty and legislative power, and indeed the underlying title, to 
such lands vested in the Crown;  see Johnson v. M'Intosh (1823) 8 
Wheaton 543 (U.S.S.C.); see also the Royal Proclamation itself 
(R.S.C., 1985, App. II, No. 1, pp. 4-6); Calder, supra, per Judson J. at 
p. 328, Hall J. at pp. 383, 402.  (Emphasis added.) 

[365] In any event, it is beyond the competence of a municipal court to question the 
validity of the acquisition of sovereignty over new territory which is an act of state: 
see Sobhuza II v. Miller, [1926] A.C. 518 at 525 (P.C.), and Mabo v. Queensland 
(1992), 107 A.L.R. 1 at 20, 58 (H.C.), and at p.51 where Brennan J. stated: 

The Crown's acquisition of sovereignty over the several parts of 
Australia cannot be challenged in an Australian municipal court. 

[366] This is the essence of the view of the trial judge expressed at p.387 of his 
reasons: 

They [aboriginal people] often refer to the fact they were never 
conquered by military force.  With respect, that is not a relevant 
consideration at this late date, if it ever was.  Similarly, the absence of 
treaties does not change the fact that Canadian and British Columbian 
sovereignty is a legal reality recognized both by the law of nations and 
by this court. 

[367] The inhabitants of the newly discovered lands of Vancouver Island and British 
Columbia were not conquered nor did they cede the territory to European settlers by 
treaty.  The territory in what is now British Columbia and Vancouver Island was 
acquired by peaceful annexation.  Accordingly, British Columbia came under British 
sovereignty as a "settled colony".   
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2. Introduction of the Common Law to British Columbia and 
Vancouver Island. 

[368] The fact that British Columbia was acquired as a settled colony has important 
implications for the introduction of English common law in British Columbia.   Since 
the very beginning of British involvement in territory outside of England, the common 
law has distinguished between colonies acquired by conquest and those acquired by 
settlement.  In colonies acquired by conquest or cession, the common law rule was 
that the indigenous system of law continued in the colony until altered by the 
Sovereign or Parliament.  In contrast, the common law has long been held to 
automatically prevail as the system of law in a settled colony.  One of the earliest 
cases treating this distinction is Blankard v. Galdy (1693), Holt, K.B. 341 in which 
the defendant's reliance on an English statute in an action in Jamaica raised the 
question of whether English law, or pre-conquest Spanish law, prevailed in Jamaica.  
In this connection it was held: 

In case of an uninhabited country newly found out by English subjects, 
all laws in force in England, are in force there:  but Jamaica being 
conquered, and not pleaded to parcel of the kingdom of England, but 
part of the possession and revenue of the Crown of England; the laws 
of England did not take place there, 'till declared so by the conqueror 
or his successors. 

[369] This distinction between settled and conquered colonies was confirmed in the 
case of Campbell v. Hall (1774), 98 E.R. 1045 (K.B.) as well as in the case of 
Freeman v. Fairlie (1828), 1 Moo. Ind. App. 305 (P.C.).  Both of these cases were 
applied in Lyons v. East India Co. (1836), 1 Moo. P.C.C. 175 (P.C.) by Lord 
Brougham who said at p.272:  

It is agreed, on all hands, that a foreign settlement obtained in an 
inhabited country, by conquest, or by cession from another power, 
stands in a different relation to the present question, from a settlement 
made by colonizing, that is, peopling, an uninhabited country. 
(Emphasis added.) 

[370] A further expression of the rule can be found in Cooper v. Stuart (1889), 14 
App. Cas. 286 at 291 (P.C.) where Lord Watson said: 

There is a great difference between the case of a Colony acquired by 
conquest or cession, in which there is an established system of law, 
and that of a colony which consisted of a tract of territory practically 
unoccupied, without settled inhabitants or settled law, at the time when 
it was peacefully annexed to the British dominions.  The Colony of New 
South Wales belongs to the latter class.  In the case of such a Colony 
the Crown may by ordinance, and the Imperial Parliament, or its own 
legislature when it comes to possess one, may by statute declare what 
parts of the common and statute law of England shall have effect 
within its limits.  (Emphasis added.) 
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[371] More recently in Sammut v. Strickland, [1938] A.C. 678, the Privy Council 
made the following observations respecting the distinction between "conquered and 
settled colonies", at p.701: 

It seems right, therefore, to consider whether there is anything to 
support the respondent's contention on this point, based on the 
principle of constitutional law formulated in the general proposition that 
the Crown by virtue of the Royal Prerogative (apart from the effect of 
the British Settlements Act, 1887) is prima facie entitled to legislate for 
possessions acquired by conquest or cession, but is not so entitled in 
the case of Settlements.  The line of distinction here has always been 
based on the circumstance that English settlers wherever they went 
carried with them the principles of English law, and that English 
common law necessarily applied in so far as such laws were applicable 
to the conditions of the new colony.  The Crown clearly had no 
prerogative right to legislate in such a case.  Where, however, the 
territory was acquired by cession or conquest, more particularly where 
there was an existing system of law, it has always been considered 
that there was an absolute power in the Crown, so far as was 
consistent with the terms of cession (if it was a case of that kind), to 
alter the existing system of law, though until such interference the laws 
remained as they were before the territory was acquired by the Crown. 

[372] Thus, the settled - conquered distinction, and its implications for the 
introduction of the common law, is an established rule of law with an impressive 
pedigree.  As a settled colony, the common law in British Columbia automatically 
came into force in 1846 when the Oregon Boundary Treaty established Britain's 
exclusive sovereignty north of the 49th parallel.  It thereby superseded any 
indigenous system of laws. 
[373] In Mabo, Brennan J. observed, at p.25-6: 

 Thus the Miriam people in 1879, like Australian Aboriginals in 
earlier times, became British subjects owing allegiance to the Imperial 
Sovereign entitled to such rights and privileges and subject to such 
liabilities as the common law and applicable statutes provided. 

[374] The "Criminal and Civil laws of England" were also expressly introduced into 
British Columbia by proclamation on November 19, 1858.  The current version of this 
law is now contained in the Law and Equity Act, R.S.B.C. 1979, c.224, s.2.   
[375] The common law was introduced subject to qualification by the dictates of 
local circumstances.  For example, in Mabo, Justices Deane and Gaudron, at p.59, 
state: 

Where persons acting under the authority of the Crown established a 
new British Colony by settlement, they brought the common law with 
them.  The common law so introduced was adjusted in accordance 
with the principle that, in settled colonies, only so much of it was 
introduced as was "reasonably applicable to the circumstances of the 
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Colony".  This left room for the continued operation of some local laws 
or customs among the native people and even the incorporation of 
some of those laws and customs as part of the common law.  The 
adjusted common law was binding as the domestic law of the new 
Colony and, except to the extent authorized by statute, was not 
susceptible of being overridden or negatived by the Crown by the 
subsequent exercise of prerogative powers.  (Emphasis added.) 

[376] The application of the appropriately adjusted common law, as developed by 
the Canadian courts, has recognized that the acquisition of sovereignty by the British 
Crown did not, in itself, extinguish the right of the aboriginal people to continue their 
traditional customs, practices and use of the tribal land in a manner integral to that 
indigenous way of life.  Rather, it recognized the historical aboriginal presence and 
title and served to protect aboriginal customs and practices and the traditional 
relationship the aboriginal people had with the lands they occupied and used.  (See 
Baker Lake (Hamlet) v. Min. of Indian Affairs & Nor. Dev. (1980), 107 D.L.R. (3d) 
513 at 559 (F.C.T.D.); St. Catherines Milling & Lumber v. The Queen (1887), 13 
S.C.R. 577, at 612-3, 615-6; Guerin v. The Queen, [1984] 2 S.C.R. 335 at 376). 
[377] Any suggestion that the inhabitants of a conquered colony were afforded 
better treatment than those in a settled colony because the system of law in a 
conquered territory was presumed to continue until altered must be examined in light 
of the protection which aboriginal practices and uses of land received from the 
adjusted common law.  Furthermore, the precarious position of conquered people, 
who were exposed to the whim of the royal prerogative power, must be considered.  
The implications of this prerogative power were expressed in Campbell v. Hall, at 
p.1048:  

It is left by the Constitution to the King's authority to grant or refuse a 
capitulation: if he refuses, and puts the inhabitants to the sword or 
exterminates them, all the lands belong to him.  If he receives the 
inhabitants under his protection and grants them their property, he has 
a power to fix such terms and conditions as he thinks proper.  He is 
intrusted with making the treaty of peace: he may yield up the 
conquest, or retain it upon what terms he pleases.  These powers no 
man ever disputed, neither has it hitherto been controverted that the 
King might change part or the whole of the law or political form of 
government of a conquered dominion. 

[378] This passage emphasizes the importance of the protection which settled 
colony status brought to any indigenous people there.  The aboriginal people were 
entitled to the ordinary protection of the common law, which included the recognition 
of their right to pursue their traditional practices and uses of land.  This entitlement 
could not be altered in a settled colony by an exercise of the royal prerogative.  Only 
an Act of Parliament, or later, an Act of the local government, could disturb these 
rights.   
[379] So that there can be no confusion on this point, I am compelled to state that 
this important protection given to aboriginal practices by the common law may only 
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be understood by the application of established principle as it has been developed in 
past cases.  It cannot be altered and expanded by the use of such labels as the 
"doctrine of continuity".  In making this observation, I can do no better than reiterate 
the remarks of Brennan J. at p.18 of Mabo: 

In discharging its duty to declare the common law of Australia, this 
court is not free to adopt rules that accord with contemporary notions 
of justice and human rights if their adoption would fracture the skeleton 
of principle which gives the body of our law its shape and internal 
consistency. 

[380] The assertion of an all encompassing aboriginal right to an exclusive social 
and legal system ─ under the so-called "doctrine of continuity" ─ would result in the 
common law affording protection to a system which is both outside and independent 
of the common law and, at the same time, extend to the aboriginal community the 
benefits and protection afforded by the common law to all residents of the province.  
This would be inconsistent with, and a fundamental departure from the principle that, 
upon the exercise of sovereignty, the adjusted common law became the law of all 
subjects ─ native and non-native alike.  Certainly it overturns the settled ─ conquered 
distinction which in British Columbia is a fundamental premise of our legal system. 
3. What makes an aboriginal custom or practice a right? 

[381] In my view, considerable confusion has arisen when analyzing aboriginal 
claims through the indiscriminate use of the term "right", particularly when the 
relevant legal relations being analyzed are created by, and arise as a consequence 
of the exercise of sovereignty and the introduction of the common law. 
[382] In this case, in the pre-sovereignty period, the ancestors of the native 
claimants were members of an organized society which had regulated its affairs over 
an extended period of time ─ a sufficient period of time to constitute, from a 
European point of view, a "traditional way of life".  This social system had developed 
its own rules, customs and practices to regulate the affairs of the community.  The 
system included the roles played by the Chiefs and subsidiary Chiefs, the Houses, 
the Clans, the Feast, and provided for the devolution of property interests, etc.  The 
community occupied certain lands and used them for sustenance purposes including 
hunting, fishing, and growing crops. 
[383] Prior to the exercise of sovereignty and the introduction of the common law, 
the issue of aboriginal "rights" did not arise.  For the aboriginal peoples to have the 
right, vis-à-vis European settlers, to engage in those traditional practices and uses of 
land which were integral to their aboriginal society there must be recognition of such 
a right by those outside the aboriginal community and some mechanism requiring 
them to respect such a "right".  An enforceable right, as against European settlers, 
came only with the protection which was extended to aboriginal rights by the 
adjusted common law.   
[384] Upon the exercise of sovereignty by the Crown, the adjusted common law 
recognized the aboriginal community's "right" ─ vis-à-vis the settlers ─ to engage in 
those practices and activities associated with the use of the land they occupied 
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which were traditional, integral and distinctive to the aboriginal society and way of 
life.  The English common law imposed a correlative duty upon the Crown to protect 
from unjustifiable interference and impairment, the aboriginal community's right to 
engage in those aboriginal customs and practices traditionally associated with the 
lands they occupied and used.  [Hohfeld: Fundamental Legal Conceptions As 
Applied In Judicial Reasoning, 1917 Yale Law Journal, p.710.) 
[385] The authorities before this Court make clear that aboriginal rights take their 
force from the common law.  For example, in Mabo, Mason C.J. and McHugh J. 
summarized the decision of the Australian High Court at p.7:   

In the result, six members of the court (Dawson J dissenting) are in 
agreement that the common law of this country recognizes a form of 
native title which, in the cases where it has not been extinguished, 
reflects the entitlement of the indigenous inhabitants in accordance 
with their laws or customs, to their traditional lands .... (Emphasis 
added.) 

[386] As a further example, Mahoney J. observed in Baker Lake at p. 547: 
An aboriginal title to that territory, carrying with it the right freely to 
move about and hunt and fish over it, vested at common law in the 
Inuit.  (Emphasis added.) 

[387] I observe that the six judges of the Supreme Court of Canada in Calder who 
found it necessary to deal with the substantive issues of aboriginal title agreed that 
aboriginal title existed at common law. 
[388] In sum, the aboriginal rights with which we are concerned in this litigation, are 
rights at common law.  These rights reflect the traditional practices which were 
integral to the native society occupying tribal lands when the common law was 
introduced.  They are rights additional to those enjoyed by every Canadian citizen, 
native and non-native. 
4. What distinguishes a right as "aboriginal"? 

[389] As previously noted, aboriginal peoples are accorded by the adjusted 
common law additional or special aboriginal rights over and above the rights enjoyed 
by all citizens of Canada.  What then makes these rights "aboriginal" and 
distinguishes them from the other rights which the aboriginal people enjoy along with 
other residents of British Columbia? 
[390] Aboriginal rights, including aboriginal interests in tribal lands, have as their 
basis the historic occupation and use of land.  In Calder, Judson J. (Martland and 
Ritchie JJ. concurring) said at p.328: 

... the fact is that when the settlers came, the Indians were there, 
organized in societies and occupying the land as their forefathers had 
done for centuries.  This is what Indian title means .... (Emphasis 
added.) 

[391] In Guerin, Dickson J. (later C.J.C.) affirmed this view of Calder at p.376: 
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In Calder ... this Court recognized aboriginal title as a legal right 
derived from the Indians' historic occupation and possession of their 
tribal lands. 

[392] It is the traditional practices and ways of the aboriginal people associated with 
this occupation which attract common law protection.  In Sparrow at p.1099, 
Dickson C.J. and La Forest J. said the protection of aboriginal rights extended to 
those practices which were "an integral part of their distinctive culture".  This feature 
of aboriginal rights imports an historical dimension, which requires that the practices 
receiving protection be part and parcel of the pre-sovereignty aboriginal society.  In 
Baker Lake at p.543, Mahoney J. observed: 

... there appears no valid reason to demand proof of the existence of a 
society more elaborately structured than is necessary to demonstrate 
that there existed among the aborigines a recognition of the claimed 
rights, sufficiently defined to permit their recognition by the common 
law upon its advent in the territory.  The thrust of all the authorities is 
not that the common law necessarily deprives aborigines of their 
enjoyment of the land in any particular but, rather, that it can give effect 
only to those incidents of that enjoyment that were, themselves, given 
effect by the regime that prevailed before:  Amodu Tijani v. 
Secretary, Southern Nigeria, [1921] 2 A.C. 399.  (Emphasis added.) 

[393] Thus, aboriginal rights are intimately connected to pre-sovereignty aboriginal 
practices.  They are site and activity specific and their existence turns on the 
particular facts of each case:  Kruger and Manuel v. The Queen, [1978] 1 S.C.R. 
104 at 109.  For example, while the netting of fish in a certain location in a certain 
way might well constitute the exercise of an aboriginal right, the same activity under 
different circumstances might not be so characterized.  The precise character of an 
aboriginal right turns on the nature of the activity, the site at which the activity takes 
place, and the activity's connection to the particular aboriginal community's 
traditional way of life. 
[394] It has now become trite to say that common law property concepts cannot 
properly be applied to aboriginal rights which are, as was said in Guerin, sui 
generis.  High authority has warned against the unwise adherence to Western law 
concepts in grappling with aboriginal title:  see Amodu Tijani v. Southern Nigeria 
(Secretary), [1921] 2 A.C. 399 (P.C.).  This, however, does not make each and 
every reference to familiar legal concepts dangerous and invidious.  One must not 
be asked to drop all Western legal thought at the door in identifying aboriginal rights 
and characterizing their content and implications.  They are unique.  That does not 
mean that useful comparison and analogy is impossible.  After all, these rights 
receive their recognition and protection through the common law and the 
Constitution which are, broadly speaking, Western in origin. 
[395] In this light, one must consider the description of aboriginal title by Lord 
Watson in St. Catherine’s Milling & Lumber Co. v. The Queen (1888), 14 App. 
Cas. 46 (P.C.) as a "personal and usufructuary" interest.  While this description may 
not be perfect or complete, it is one that comes to us from high authority, and should 
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not be ignored.  Lord Watson, in characterizing aboriginal title, purposely chose the 
term "usufructuary"; a property concept from the civil law tradition which he knew 
would be entirely familiar to Quebec jurists, and certainly comprehensible to their 
compatriots.  It indicates, at least, the approximate bounds of what "aboriginal title" 
entails; it shows that interests in land and beneficial uses of land are the basic 
category of what was protected as aboriginal rights.  This is a broad category 
indeed.  In respect of land, it may range from an exclusive and plenary beneficial 
interest over certain parcels of land, to occasional presence for sustenance 
activities.  A host of practices fall within the category including fishing, hunting and 
gathering.   
[396] The description of aboriginal title in St. Catherine’s Milling, and in other 
decisions such as Amodu Tijani ("native title") and Re Southern Rhodesia, [1919] 
A.C. 211 (P.C.)  ("rights of property"), strongly suggest that only those aboriginal 
practices which relate to occupation and use of land were recognized and protected 
by the common law.  Judicial powers or powers to legislate for instance are quite 
different from the concepts of "title" or "rights of property", or a "usufructuary 
interest". 
[397] For my part, I agree with the observation of Toohey J. in Mabo, p.152, that it 
is not particularly fruitful when discussing aboriginal title or aboriginal rights to 
determine whether the "rights" are properly characterized as "proprietary" or 
"personal" or "something akin to proprietary".   
[398] In my view where the plaintiffs' evidence discloses a pre-sovereignty 
aboriginal occupation and use of tribal land in a manner which is distinctive and 
integral to the native culture and traditional use of that land then, regardless of 
whether the activity is characterized as proprietary or personal, the activity 
constitutes an aboriginal right which receives the protection of the common law from 
unjustifiable encroachment or diminution.  Accordingly, I see no necessity in further 
categorizing the plaintiffs' aboriginal title.  Its nature and scope at the time of 
sovereignty is determined as a fact from the evidence adduced at the trial. 
[399] It must be emphasized that aboriginal rights, although having an historic and 
traditional basis, may be exercised in a modern manner:  see Sparrow at p.1099.  
The plaintiffs, in their submissions about the modern form of their aboriginal rights, 
contended the scope of aboriginal rights should not be limited to merely a modern 
version of the kind of activities actually engaged in by their ancestors.  Instead, they 
contended their rights should be characterized more generally, and that their historic 
occupation, use and enjoyment of their tribal lands should found the right to use the 
lands for any purpose they see fit in order to satisfy their needs.  Such uses might 
involve contemporary practices and activities not pursued by the Indian society 
before sovereignty, but would come within a broadly framed right to exploit the land 
and its resources to further the interests of the native society.  They assert that 
aboriginal rights must be permitted to evolve to maintain contemporary relevance to 
the needs of the holders as those needs change in accord with the changes of 
overall society. 
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[400] Characterizing activities such as fishing, hunting and food-gathering as simply 
one mode of exercising a more general aboriginal right to occupation and use of 
tribal lands is not the common law approach to aboriginal rights.  As reflected by the 
authorities, the aboriginal right to engage in a specific activity must be connected to 
traditional practices.  The Supreme Court of Canada in Sparrow held that fishing for 
"food or ceremonial purposes" was the appellants' protected aboriginal entitlement.  
Thus, the Court adopted an approach which requires that the nature and scope of an 
aboriginal right be specified by referring to the character of the aboriginal practice 
which gave rise to it.  In Sparrow, it so happened that this character was intimately 
tied to the purpose of the practice, but the traditional practices may have other 
features which help to delineate and give content to the aboriginal rights which are 
based upon them. 
[401] It is crucial, in my view, to distinguish between the evolution or modernization 
of a right, and a modern manner of exercising a right.  A "modern aboriginal right" is 
a contradiction in terms.  It is the manner of exercising the right which may assume a 
contemporary or modern form: see Sparrow.  In this connection, I must emphasize 
that the contemporary needs of native society cannot be used to define the scope of 
common law aboriginal rights any more than the needs of non-aboriginal Canadians 
can define their rights.  Such needs are satisfied, or fail to be satisfied, by the same 
societal forces which confront us all.  Aboriginal rights receive protection under 
section 35 of the Constitution Act, 1982.  It would be absurd to contend that 
constitutionally entrenched aboriginal rights could be defined by the currently 
perceived needs of aboriginal peoples. 
[402] The plaintiffs assert that aboriginal rights should not be characterized by the 
court as "the right of Indian people to renounce the contemporary world and revert to 
the life of their ancestors".  I agree.  There is no reason why any citizen ─  native or 
non-native ─ should "revert" to any former life unless they so desire.  That is not the 
question with which we are faced in this litigation.  The issue is one of determining 
the nature and scope of the aboriginal rights which are recognized by the common 
law as rights of the aboriginal peoples which are additional to the common law rights 
which every citizen of the Province enjoys. 
[403] The respondents emphasized that aboriginal people enjoy the same rights as 
non-natives to participate in contemporary activities ─ particularly beneficial 
economic activities ─ in the Province.  As an example, they referred to the 
considerable native participation in the licensed commercial fishing industry.  
Engaging in activities that are different in nature and scope from those integral to 
aboriginal society and traditional ways of life cannot be said to be the exercise of an 
aboriginal right.  The fact that aboriginal peoples engage in a particular activity does 
not qualify such activity for the special protection afforded to aboriginal rights.  To 
hold otherwise is to ignore the "aboriginal" dimension of aboriginal rights.   
5. Requirements for recognition of aboriginal rights. 

[404] In order to identify the criteria which must be satisfied for common law 
recognition of aboriginal rights, recourse must be had, as one might expect, to the 
common law itself.  In Baker Lake, at p.542, Mahoney J. concluded: 
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The elements which the plaintiffs must prove to establish an aboriginal 
title cognizable at common law are: 
1. That they and their ancestors were members of an organized 

society. 
2. That the organized society occupied the specific territory over 

which they assert the aboriginal title. 
3. That the occupation was to the exclusion of other organized 

societies. 
4. That the occupation was an established fact at the time 

sovereignty was asserted by England.  (Emphasis added.) 
[405] Mahoney J. fashioned these criteria from a review of a host of common law 
decisions including Calder, Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 543 (1823), 
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832), Re Southern Rhodesia, and 
Amodu Tijani.  It is clear that Mahoney J. synthesized these four requirements for 
the purpose of deciding the Inuit claim in the particular circumstances of that case.  
The claim was more narrow than the one advanced by the plaintiffs in this case; it 
was for a particular sort of title protecting their traditional, nomadic activities of 
fishing and caribou hunting.  Hence he described at p.544: 

The aboriginal title here encompasses only the right to hunt and fish as 
their ancestors did. 

And at p.560 he declared that the plaintiffs had established an aboriginal title such 
that the area was "subject to the aboriginal right and title of the Inuit to hunt and fish 
thereon."  I do not think that in stating these four requirements he was attempting to 
be exhaustive, or should be taken as having denied the possibility of later refinement 
of the legal tests for aboriginal title in the case of a more complex claim to aboriginal 
title. 
[406] In Baker Lake, Mahoney J. did not have a strict time depth requirement 
beyond the requirement that the plaintiffs must have been carrying on their activities 
under the aegis of an organized society at the date of British sovereignty.  
Nevertheless, Mahoney J. was of the view that only traditional activities can give rise 
to aboriginal rights. 
[407] Indeed, the authorities consistently note that an essential element of an 
aboriginal right, in addition to the integral and distinctive aspect of the right, is its 
traditional or historic dimension.  This is inherent in the law's protection of pre-
sovereignty aboriginal occupation and use of the land. 
[408] Judson J. stated in Calder, at p.328, that the claimants were asserting "that 
they had a right to continue to live on their lands as their forefathers had lived and 
that this right had never been lawfully extinguished".  A number of judges in Mabo 
also averted to the traditional or time depth dimension of the connection between 
aboriginal people and the land in which they have title.  Toohey J., at p.139, quoted 
from an Australian Law Reform Commission report describing aboriginal title as: 
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... a special collective right vested in an Aboriginal group by virtue of its 
long residence and communal use of land or its resources.  (Emphasis 
added.) 

[409] Toohey J. analyzed Baker Lake itself in Mabo at p.146: 
 Hamlet of Baker Lake and like authority may be analysed in 
the following way.  Ultimately, traditional title has a common law 
existence because the common law recognises the survival of 
traditional interests and operates to protect them.  Proof of existence, 
therefore, is a threshold question.  (Emphasis added.) 

[410] In referring to the scope of aboriginal rights, he stated: 
The content of the interests protected is that which already exists 
traditionally;  (Emphasis added.) 

[411] Deane J. and  Gaudron J., at p.64, of Mabo set out their understanding of the 
criteria the common law required in recognizing the aboriginal interest in land, in the 
following passage: 

What the common law required was that the interest under the local 
law or custom involve an established entitlement of an identified 
community, group or (rarely) individual to the occupation or use of 
particular land and that that entitlement to occupation or use be of 
sufficient significance to establish a locally recognized special 
relationship between the particular community, group or individual and 
that land. 

[412] They added, at p.64, after referring to Amodu Tijani, that: 
... it is clear that such a traditional interest could result from the 
established and recognized occupation and use by a tribe or clan of 
particular land for purposes such as the obtaining of food.  (Emphasis 
added.) 

6. The significance of aboriginal custom 

[413] Before stating my general conclusions about aboriginal rights, I am compelled 
to state my views about aboriginal custom and its relationship to the common law 
aboriginal rights which are now entrenched in s.35 of the Constitution Act, 1982.  
As I have already indicated, the common law, when introduced into B.C., recognized 
and protected aboriginal practices and uses of land which the aborigines considered 
to be integral to their society.   These practices can be loosely characterized as 
customary practices.  Accordingly, I am of the view that customary practices existing 
at the time of sovereignty could give rise to aboriginal rights. 
[414] However, while customary practices received the protection of the common 
law after its introduction into British Columbia, any aboriginal system of customary 
law did not.  Accordingly, the post-sovereignty creation or alteration of aboriginal 
customs do not, and cannot have, the force of law; nor can they form the basis for 
new aboriginal rights.  This, as I have explained, follows from the institution of the 
common law as the one system of law in British Columbia. 
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[415] Accordingly, with the greatest respect to those who take a contrary view, 
cases such as Eshugbayi Eleko v. Govt. of Nigeria (Officer Administering), 
[1931] A.C. 662 (P.C.), Oshodi v. Balogun, [1936] 2 All E.R. 1632 (P.C.), and Inasa 
v. Oshodi, [1934] A.C. 99 (P.C.) which arose in Lagos, a part of Nigeria acquired by 
cession, cannot be taken as authority for the creation, after the acquisition of 
sovereignty, of new and binding aboriginal rights based on custom in British 
Columbia.  A further indication that these cases do not lend themselves to wider 
application is the fact that Nigerian courts were specifically directed to apply native 
customary law by s.20 of the Supreme Court Ordinance (Laws of Nigeria, 1923, c. 
3). 
[416] I hasten to add that this is not to deny that the case of Amodu Tijani, which 
also arose in Lagos, is relevant to a discussion of aboriginal rights in British 
Columbia.  In that case, Viscount Haldane's concern was the narrower question of 
native title.  For instance, at p.407 he said: 

A mere change in sovereignty is not to be presumed as meant to 
disturb rights of private owners; and the general terms of a cession are 
prima facie to be construed accordingly. 

[417] Earlier, at p.402-3, he had clearly indicated that his concern was native title: 
Their Lordships make the preliminary observation that in interpreting 
the native title to land, not only in Southern Nigeria, but other parts of 
the British Empire, much caution is essential.  (Emphasis added.) 

[418] It is clear Amodu Tijani was not concerned with native systems of law; 
rather, because it treated the question of native rights in land, it is useful to an 
analysis of aboriginal land rights in Canada. 
[419] Like the Nigerian custom cases mentioned above, cases from India 
describing the native immunity from English law under the imperial regime there do 
not describe the legal situation which has prevailed in British Columbia since 1846.  
The very different position of the Crown in India is described in the judgment of Sir 
Barnes Peacock reported in The Advocate-General of Bengal v. Dossee, (1863), 
9 Moo. Ind. App. 391 (P.C.). at p.399: 

... in the year 1726, and for many years afterwards, Calcutta was 
merely a Factory, established for the purposes of trade, by British 
subjects in a Foreign territory.  It was not at that time part of the 
dominions of the Crown, although the Crown exercised jurisdiction 
over it as a Factory, in the same manner as the Government of 
England and other European Governments have done in many similar 
cases.   

[420] Later, at p.401, Sir Barnes Peacock continued: 
 The sovereignty has long since been vested in the Crown, and 
though it was at first recognized in terms by the legislature in 1813 ... it 
is equally certain, that for a long period of time after the first 
acquisition, no such rights were claimed, nor any acts of sovereignty 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 106 
 

 

exercised; and that during all that time no English authority existed 
there, which could affect the land or bind any but English subjects. 
(Emphasis added.) 

[421] In affirming the holding of Sir Barnes Peacock on appeal, the Right 
Honourable Lord Kingsdown explained at p.428: 

... not the nature of the first settlement made in India ─ it was a 
settlement made by a few foreigners for the purpose of trade in a very 
populous and highly civilized country, under the Government of a 
powerful Mahomedan ruler, with whose sovereignty the English Crown 
never attempted nor pretended to interfere for some centuries 
afterwards. 

[422] In sum, while the native law systems which continued in certain parts of the 
British Empire may have retained the capacity to create new rights and customs 
which were justiciable in the courts, and binding upon all inhabitants in those 
colonies, this was not the case in British Columbia.  Cases deciding such issues in 
those places have no application in this province. 
7. Conclusions 

[423] A review of the authorities dealing with aboriginal rights of occupation and use 
of land reveal the following principles: 

(1) Aboriginal rights of occupation and use have, as their origin, the 
Indians' historic occupation and use of their tribal lands. 

(2) The adjusted common law recognizes the aboriginal right of 
occupation and use and affords protection against unreasonable 
interference by others. 

(3) The aboriginal right of occupation and use will vary according to 
the circumstances of the traditional occupation and use 
prevailing in the aboriginal society prior to sovereignty.  The 
aboriginal rights may nearly constitute a title resembling a 
proprietary title like those in western property law; or, they may 
be restricted to certain uses of the land in common with others.  
Whatever form the traditional aboriginal occupation and use of 
land took, if that form was distinctive and integral to the native 
culture and traditional way of life prior to sovereignty, it was 
recognized by the common law as an aboriginal right deserving 
of protection. 

(4) Whether land has been in the historic occupation and 
possession of the claimants, and the scope and nature of its 
traditional occupation and use, are questions of fact to be 
determined by the evidence. 

[424] In light of these principles, I conclude that the common law requires claimants 
of aboriginal rights to establish that: 
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(1) they and their ancestors were members of an organized 
 society; 

(2) this organized society occupied the territory over which they 
claim aboriginal rights; 

(3) the practices supporting the rights they claim were integral to 
the claimants' distinctive and traditional society or culture; 

(4) the occupation and practices were facts at the time the adjusted 
common law was introduced by sovereignty; and, that 

(5) if exclusive occupation and use is claimed, that the traditional 
occupation was to the exclusion of other organized societies. 
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PART VII 

ANALYSIS OF THE PLAINTIFFS' CLAIM FOR ABORIGINAL 
RIGHTS 

[425] In determining the plaintiffs' claim for aboriginal rights it is helpful to consider 
them under three separate categories, namely: 

(a) Aboriginal ownership of land. 

(b) Aboriginal rights of occupation and use ─ the cultural, 
ceremonial and sustenance activities associated with the 
aboriginal society's historic occupation and use of their 
traditional lands.  

(c) Aboriginal rights of jurisdiction ─ self-government. 

[426] The plaintiffs assert that those categories reflect different aspects of what 
comes within the overall bundle of "aboriginal rights" recognized by the common law. 
[427] I set out again the pertinent paragraphs of the plaintiffs' claim for relief:  

I. The Content of Aboriginal Rights 

1. A declaration that the plaintiffs have a right to ownership of and 
jurisdiction over the territory. 

*** 
3. A declaration that the plaintiffs' right of ownership and 

jurisdiction within the territory includes the right to use, harvest, 
manage, conserve and transfer the lands and natural resources, 
and make decisions in relation thereto. 

4. A declaration that the plaintiffs' rights to jurisdiction includes the 
right to govern the territory, themselves, and the members of the 
Houses represented by the plaintiffs in accordance with Gitksan 
and Wet'suwet'en laws, administered through Gitksan and 
Wet'suwet'en political, legal and social institutions as they exist 
and develop.  

*** 
7. A declaration that the defendant province's ownership of lands, 

mines, minerals and royalties within the plaintiffs' territory is 
subject to the plaintiffs' rights of ownership and jurisdiction 
pursuant to section 109 of the Constitution Act, 1967. 

8. A declaration that the defendant province's jurisdiction over the 
territory, the plaintiffs and members of the Houses represented 
by the plaintiffs is subject to the plaintiffs' right to ownership and 
jurisdiction.  (Emphasis added.) 
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[428] It should be noted that all aspects of the aboriginal rights claimed are related 
to the traditional communal use and occupation of all lands within the external 
boundaries of the territory. 

(a) Aboriginal right of ownership of land 

[429] The pleadings make it crystal clear that the plaintiffs primary claim was for 
aboriginal rights analogous to "ownership" of the territory.  There is no room for 
doubt or speculation on this point.  Indeed counsel originally advised the trial judge 
that they were not seeking any lesser relief and that it was an "all or nothing" claim.  
Even after moderating their claim, "ownership" remained the primary interest they 
sought. 
[430] It is an unprofitable exercise to suggest the plaintiffs should have pleaded 
their case differently.  The responsibility for framing the pleadings to correctly reflect 
the plaintiffs' position is that of counsel.  It is not for members of the Appeal Court to 
substitute their views of the pleading which they consider to be the correct one 
(particularly in a case of this nature where there were some eight amendments, 
none of which were directed at revising the claim for ownership).  Counsel did not, 
before the trial judge or before this Court, request an amendment to redefine their 
claim. 
[431] The "ownership" claimed was not imprecise.  It was defined with exactitude in 
the paragraphs set out above and it obliged the court to consider and rule upon the 
claim within the parameters set out by the litigants in their pleadings. 
[432] For these reasons it would be improper, in my view, to reconstruct the claim 
for "ownership" and treat it as a claim for a lesser variety of aboriginal title such as 
"occupation and use" and conclude the trial judge erred in law by considering and 
disposing of the claim in the form in which it was pleaded.  
[433] The alternative claim of aboriginal rights of occupation and use was properly 
considered by the trial judge as a separate claim to that of ownership. 
[434] The trial judge analyzed the claim to aboriginal ownership and the evidentiary 
basis for the claim.  His findings are set out, at p.372-3, where he stated: 

... I shall deal with aboriginal jurisdiction and ownership first, and 
return to aboriginal rights later. 
 It will be useful to refer to what the plaintiffs have alleged as the 
basis for their claims to jurisdiction and ownership, and to comment 
briefly on each of them.  These allegations, from para. 57 of the 
statement of claim, are that the plaintiffs and their ancestors have: 

"(a) lived within the territory."  This is a correct statement as 
to village sites but presence is only one aspect of aboriginal interests. 

*** 
 "(g) protected and maintained the boundaries of the 
Territory".  This is unproven.  There seemed to be so many intrusions 
into the territory by other peoples that I cannot conclude the plaintiffs' 
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ancestors actually maintained their boundaries or even their villages 
against invaders, although they usually resumed occupation of specific 
locations for obvious economic reasons.  As recently as the 1890's 
Loring found Indians in defensive, winter locations away from their 
villages and I am uncertain the plaintiffs' ancestors maintained any 
boundaries. 
 "(h) expressed their ownership of the Territory through their 
regalia, adaawk, kun'gax and songs."  I do not find these items 
sufficiently site specific to assist the plaintiffs to discharge their burden 
of proof. 
 "(i) confirmed their ownership of the Territory through their 
crests and totem poles".  There is considerable doubt about the 
antiquity of crests and totem poles upon which I find it unnecessary to 
express any opinion. 
 "(j) asserted their ownership of the Territory by specific 
claim."  This was not pressed in argument and does not assist the 
resolution of these issues. 
 "(k) confirmed their ownership of and jurisdiction over the 
Territory through the Feast system."  I do not question the importance 
of the feast system in the social organization of present-day Gitksan 
and I have no doubt it evolved from earlier practices but I have 
considerable doubt about how important a role it had in the 
management and allocation of lands, particularly after the start of the 
fur trade.  I think not much, for reasons which I have discussed in other 
parts of this judgement.  Perhaps it will be sufficient to say that the 
evidence about feasting is at least equivocal about its role in the use or 
control of land outside the villages. 

[435] At p.383 of his reasons, the trial judge observed: 
Apart from village sites ... I cannot infer from the evidence that the 
Indians possessed or controlled any part of the territory, other than for 
village sites and for aboriginal use in a way that would justify a 
declaration equivalent to ownership. 

[436] Further, at p.384 of his reasons, the trial judge expressed the following 
conclusion: 

... I am prepared to assume for the purposes of this part of my 
judgment that, in the legal and jurisdictional vacuum which existed 
prior to British sovereignty, the organization of these people was the 
only form of ownership and jurisdiction which existed in the areas of 
the villages.  I would not make the same finding with respect to the rest 
of the territory, even to the areas over which I believe the ancestors of 
the plaintiffs roamed for sustenance purposes.   (Emphasis added.) 

[437] The trial judge after considering the evidence, concluded that the interest of 
the plaintiffs' ancestors at the time of British sovereignty was, except for village sites, 
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a non-exclusive use of a designated portion of the territory for aboriginal sustenance 
purposes (p.387).  Since village sites were for the most part within the Indian 
Reserves and not subject to this litigation, the trial judge declined to make any 
specific order regarding them (p.383).  Accordingly, he dismissed the plaintiffs' claim 
for "ownership" of the rest of the territory (p.388).   
[438] The traditional aboriginal use of their tribal lands must be determined at the 
date of sovereignty as a question of fact upon a consideration of all of the evidence 
at trial.  Accordingly, the previously enunciated principles governing the court's 
review of the trial judge's findings of fact are applicable. 
[439] The plaintiffs submit that the trial judge, in determining the nature and extent 
of the plaintiffs' historic occupation and control of the territory, failed to appreciate or 
disregarded relevant evidence which supported their claim to "ownership" of the 
territory.  In particular, they say the trial judge did not take into account the evidence 
of Dr. Ray (which was based on Hudson's Bay records and the diaries of trader 
Brown) and biophysical and other evidence that would support the plaintiffs' use of 
resources throughout the territory prior to contact. 
[440] In my view, the plaintiffs cannot successfully maintain that the trial judge 
ignored or disregarded the evidence of Dr. Ray.  His qualifications and testimony 
were discussed extensively at pp.200-204 of the judgment.  Dr. Ray's view that the 
Indian social organization observed by trader Brown pre-dated the fur trade was 
specifically considered at p.201: 

It is worth noting that Dr. Ray believes the natives were located in 
villages, that they lived off the land, principally the fishery, and hunted 
in the surrounding lands which were partly controlled by nobles or 
chiefs or on some more distant unidentified lands, and that they had 
established trade patterns or relations with other villages. 
The foregoing must be considered in the context of the larger picture 
which emerged from the evidence.  First, it would be incorrect to 
assume that the social organization which existed was a stable one.  
Warfare between neighbouring or distant tribes was constant and the 
people were hardly amenable to obedience to anything but the most 
rudimentary form of custom. 

[441] At p.203, he says: 
I find the weight of evidence supports the view that the fur trade 
materially changed aboriginal life before or around the time trader 
Brown was making his records at Fort Kilmauers.  That does not 
prevent me from accepting Dr. Ray's opinion that Indian social 
organization did not all arrive by reason of the fur trade.  I think the 
evidence supports that by 1822 the Indians of the Babine Lake region 
had a structure of nobles or chiefs, commoners, kinship arrangements 
of some kind and priority relating to the trapping of beaver in the 
vicinity of the villages. 
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[442] The plaintiffs have not demonstrated that the trial judge's conclusions about 
the scope and nature of the aboriginal use and occupation of the territory prior to 
sovereignty cannot be supported as reasonable, regardless of what he saw or heard 
during the course of this 318 day trial.  There was an abundance of evidence led in 
relation to the probable location and nature of the aboriginal traditional way of life 
prior to sovereignty upon which the trial judge could have based his conclusions.  Dr. 
Robinson, for instance, gave important opinion evidence that was at variance with 
that of Dr. Ray.  The trial judge considered the writings of a number of scholars in 
the field of anthropology such as Goldman, Stewart, Kobrinski, Jenness, and Father 
Morice.  Much of this evidence sought to establish the nature and location of 
aboriginal exploitation of animal resources prior to contact.   
[443] Mr. Justice Macfarlane, with whose reasons I concur, reviews in some detail 
the nature of the territorial claim of the plaintiffs and the evidence considered by the 
trial judge at paras. 71-122 of his reasons.  No purpose is served by reviewing this 
material again in these reasons.  It is sufficient to say that there is reasonable 
support for the trial judge's conclusions as to the nature and scope of the plaintiffs' 
interest in the territory. 
[444] Ultimately, the plaintiffs are left with the contention that the trial judge "failed 
to appreciate" the evidence.  They thereby invite the substitution of their own 
subjective appreciation of the evidence for that of the trial judge.  Such a substitution 
would violate the principles applicable to appellate review of findings of fact which I 
previously discussed.  No palpable and overriding error of fact has been disclosed in 
the trial judge's determination that the plaintiffs' ancestors did not control any part of 
the territory, other than village sites, in a way that would justify a declaration 
equivalent to ownership (p.383). 
[445] There remains, however, the possibility that the trial judge fell into error 
because he reached his conclusions from the evidence by applying an incorrect 
legal test.  As Sopinka J. noted in Morin at p.199: 

Failure to appreciate the evidence cannot amount to an error of law 
unless the failure is based on a misapprehension of some legal 
principle. 

[446] It has been suggested that the trial judge applied too stringent a test in 
evaluating the plaintiffs' claim for ownership.  My colleague Hutcheon J.A. proposes 
that a more appropriate test for occupation is one put forward by Professor Kent 
McNeil in his text Common Law Aboriginal Title (Oxford: Clarendon Press, 1989) at 
203-4.  Professor McNeil is of the view that "occupation would include, all land within 
their habitual range, for occupation, once acquired, is not necessarily lost by 
temporary absence, so long as the intention and capacity to retain exclusive control 
and return to the land continue, and no one else occupies it in the meantime" 
(emphasis added).  This test, it is submitted, would establish a standard of "sufficient 
occupation" to establish the plaintiffs' claim of ownership. 
[447] In the view of the trial judge even this test was not met by the plaintiffs.  At 
p.384, the trial judge said this about the intention of the ancestors of the plaintiffs to 
have exclusive control over the territory: 
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 To put it differently, I have no doubt that another people, such 
as the Nishga or Talthan, if they wished, could have settled at some 
location away from the Gitksan and Wet'suwet'en villages and no law 
known to me would have required them to depart. 

[448] The trial judge insisted upon proof of exclusive use and occupation of land by 
the plaintiffs only in relation to claims of ownership rights.  He said, at p.388, of his 
reasons: 

I am uncertain about the requirement for exclusivity.  Such would 
certainly be essential for ownership and jurisdiction but I suspect there 
are areas where more than one aboriginal group may have sustenance 
rights...  (Emphasis added.) 

[449] This view is supported by the test articulated by Mahoney J. in Baker Lake 
where he referred, at p.545, to the necessity of exclusive occupation of the territory 
for an effective claim to exclusive aboriginal hunting rights: 

 The occupation of the territory must have been to the exclusion 
of other organized societies.  In the Santa Fe case, supra, at p.345, 
Mr. Justice Douglas, giving the opinion of the court, held: 
 Occupancy necessary to establish aboriginal possession is a 
question of fact to be determined as any other question of fact.  If it 
were established as a fact that the lands in question were, or were 
included in, the ancestral home of the Walapais in the sense that they 
constituted definable territory occupied exclusively by the Walapais (as 
distinguished from lands wandered over by many tribes) then the 
Walapais had "Indian title,"...(Emphasis added.) 

[450] In evaluating the standard of occupation required to support their claim of 
ownership, the nature of the interest in land that the plaintiffs seek must be kept 
clearly in mind.  The question of what ownership rights would entail was not in 
dispute; the incidents of the ownership claim were set out in the plaintiffs' prayer for 
relief: "the right to use, harvest, manage, conserve and transfer the lands and 
natural resources and make decisions in regard thereto."  Exclusive control is the 
very essence of the ownership rights claimed. Whether the Baker Lake criterion of 
"exclusive occupation" or a criterion of "sufficient occupation" is applied (see 
Sparrow and Ontario (A.G.) v. Bear Island Foundation, [1991] 2 S.C.R. 570 at 
575), exclusive control and possession of the territory by the claimants is an 
essential condition of aboriginal ownership of the nature claimed specifically in this 
action.  Having found that the plaintiffs did not demonstrate such exclusive 
possession, the trial judge correctly dismissed their claim for "ownership". 

(b) Aboriginal right of occupation and use of traditional lands ─ 

aboriginal title 

[451] I have set out the claim contained in the pleadings which is essentially 
confined to a prayer for declarations respecting ownership and jurisdiction over the 
territory.  That was the case that was presented originally to the court and which 
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defence counsel was required to meet.  However the plaintiffs' position changed 
during the course of the trial. 
[452] The trial judge noted: 

There is no specific claim in the statement of claim in this action for a 
declaration respecting such rights although "aboriginal rights" are 
mentioned.  Early in the trial, plaintiffs' counsel said that the plaintiffs' 
claim was for ownership and jurisdiction ─ "all or nothing" as I believe it 
was then described ─ but that position was later modified. (p.127) 

[453] At p.157, the trial judge noted that the "all or nothing" position of plaintiffs' 
counsel was later moderated when Mr. Grant made it clear that the plaintiffs were 
also seeking a declaration of their aboriginal rights: 

... that while ownership and jurisdiction were the plaintiffs' primary 
claims they wished the court to grant them whatever other rights they 
may be entitled to. 

[454] And later, at p.158, the trial judge said: 
I find that a claim for aboriginal rights other than ownership and 
jurisdiction is also open to the plaintiffs in this action.  (Emphasis 
added) 

[455] I would note, in passing, that a claim for "aboriginal rights other than 
ownership and jurisdiction" is not tantamount to a claim for "whatever rights one is 
entitled to".  An adversarial system of litigation cannot, with any degree of fairness to 
the defence, entertain nebulous claims advanced mid-trial for "whatever remedies 
one may be entitled to".  The trial judge did not do so in the instant case.  He 
confined the issues to the plaintiffs' claim for "aboriginal rights". 
[456] Since, in my opinion, the plaintiffs did not establish an aboriginal right of 
"ownership" in the sense that term is used in the statement of claim, one must ask 
what other aboriginal rights did the plaintiffs establish in relation to their occupation 
and use of the land within the territory?  What was their nature and scope at the time 
of sovereignty?  
[457] At p.127 of his reasons the trial judge, in discussing "aboriginal rights of 
occupation and use" of the plaintiffs, used the term to describe:  

... rights arising from ancient occupation or use of land to hunt, fish, 
take game animals, wood, berries and other fruits and materials for 
sustenance and generally to use the lands in the manner they say their 
ancestors used them.  These are the kinds of "usufructuary rights" 
mentioned in St. Catherine’s Milling v. R. (1886) 13 S.C.R. 577 and 
which the plaintiffs claimed in Calder v. A.G.B.C., [1973] S.C.R. 
313.  These kind of rights were awarded in part in Baker Lake. . . 

[458] Later, at p.391, the trial judge said:  
In my view, the aboriginal rights of the plaintiffs' ancestors included all 
those sustenance practices and the gathering of all those products of 
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the land and waters of the territory I shall define which they practised 
and used before exposure to European civilization (or sovereignty) for 
subsistence or survival, including wood, food or clothing, and for their 
culture and ornamentation  in short, what their ancestors obtained from 
the land and waters for their aboriginal life. 

[459] In reaching his conclusion the trial judge considered the Baker Lake criteria 
and added the following comment, at p.388:  

 I also think a further requirement must be added to the tests 
formulated by Mahoney J.  What the law protects is not bare presence 
or all activities, but rather aboriginal practices carried on within an 
aboriginal society in a specific territory for an indefinite or long, long 
time. 

[460] The trial judge's addition to the Baker Lake criteria of the requirement that, 
"the aboriginal practices need be carried on within the aboriginal society in a specific 
territory for an indefinite or long, long time", reflected his view that it is a requirement 
of the aboriginal aspect of aboriginal rights that the activities supporting them must 
have a historical element reflecting the native society's "traditional way of life" and 
use of the land at the time of sovereignty.  In doing so, the trial judge, in my view, 
correctly took into consideration that aspect of the activity which attracted the special 
protection of the common law; namely, that the activity was an integral part of the 
traditional and historical way of life of the aboriginal society at the time of 
sovereignty.  It would be difficult for the plaintiffs to claim the "aboriginal right" to 
engage in an activity, such as mining, in which they participated for the first time 
immediately prior to, or after, sovereignty. Accordingly the historical component of 
the particular activity is an important factor to consider in determining whether a 
practice was an aboriginal practice.  
[461] The trial judge considered specific criteria and made the following findings at 
p.390:  

(ii) The occupation of specific territory 
 I shall deal with this question in greater detail later but for the 

moment it will be sufficient to say that there is evidence of Indians 
living in villages at important locations in the territory.  I infer they 
would have used surrounding lands, and other lands further away as 
may have been required.  This is sufficient to satisfy this part of the test 
for the areas actually used. 
iii) The exclusion of other organized societies 

While I have the view that the Gitksan and Wet'suwet'en were 
unable to keep invaders or traders out of their territory, there is no 
reason to believe that other organized societies established 
themselves in the heartland of the territory along the great rivers on 
any permanent basis, and I think this requirement is satisfied for areas 
actually used. 
(iv) Occupation established at time British sovereignty asserted 
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I have already decided there is no practical difference in this 
case between the date of contact and the date of sovereignty.  For the 
purposes of this test, I find some Gitksan and Wet'suwet'en had been 
present in their villages and occupied surrounding areas for aboriginal 
purposes for an uncertain, long time before British sovereignty. 
(v) Long-time aboriginal practices 

This brings me to the additional test for aboriginal rights which I 
have added to those mentioned by Mahoney J. in Baker Lake.  I have 
already discussed this generally, and I have concluded that the 
aboriginal activities recognized and protected by law are those which 
were carried on by the plaintiffs' ancestors at the time of contact or 
European influence and which were still being carried on at the date of 
sovereignty, although by then with modern techniques.  I have already 
decided that trapping for the fur trade was not an aboriginal activity. 

[462] The trial judge concluded that the plaintiffs had established, as of the date of 
sovereignty, the existence of "non-exclusive aboriginal sustenance rights" within 
those portions of the territory which he designated as alternative three outlined on 
Map 5 (395).  This conclusion however was vitiated by the trial judge's further finding 
that the colonial legislation had extinguished the plaintiffs' aboriginal rights as they 
existed in the colony at the date of sovereignty except for Indian Reserves (p.412).  
[463] I disagree with the trial judge's conclusions on the issue of extinguishment by 
colonial legislation (See Extinguishment in Part IX below) and accordingly, this 
analysis is confined to the trial judge's conclusion that aboriginal rights of the 
plaintiffs, other than ownership and jurisdiction, have been established.  
[464] Having generally differentiated on a factual basis the territory which came 
within the criteria of "ownership" from the territory which came within the category of 
"non-exclusive possession and occupation", the only question remaining for the trial 
judge was to fix the specific territorial parameters of such traditional non-exclusive 
occupation and use for aboriginal sustenance purposes.  The trial judge chose the 
third of three possible alternatives. (p.457-459).  
[465] At p.460, the trial judge observed:  

I would not wish to be understood by any of the foregoing to be 
authenticating the internal or external boundaries in any way. 

In addition, as I do not regard exclusive use of the areas to be 
an essential requirement for aboriginal rights, I would not wish the 
foregoing reliance upon external boundaries finally or conclusively to 
settle any overlap questions between the plaintiffs and their aboriginal 
neighbours.  Those are questions which may only be settled by 
negotiation between these peoples or by litigation between them. 

[466] Further at p.460, the trial judge stated:  
The foregoing boundary creations are admittedly 
approximate.  Perhaps counsel will prepare a better map, giving effect 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 117 
 

 

to what I have endeavoured to describe. If they agree they could even 
draw a line across the territory with a ruler. 

[467] In the circumstances, this Court is not in a position to express an opinion on 
the specific territorial scope of the plaintiffs' aboriginal rights of non-exclusive 
occupation and use of the respective area.  It should be the subject of negotiation by 
all interested parties.  Two of the parties, the plaintiffs and the Province, have 
indicated a desire to resolve their conflicting interests through negotiation.  The 
disposition by this Court of the issues raised in this appeal does not constitute any 
impediment to their doing so.  
[468] Applying the principles of appellate review to the trial judge's findings of fact, I 
find the plaintiffs have not established the trial judge committed any manifest or 
palpable error in concluding that the plaintiffs had established a claim for aboriginal 
rights - other than ownership and jurisdiction - of continued residence in their villages 
and for non-exclusive aboriginal sustenance rights within the area he designated on 
Map 5.  
[469] In the absence of agreement by the parties as to more appropriate 
boundaries the trial judge's determination of the area boundaries should stand.  

(c) Aboriginal right to jurisdiction - self-government 

[470] I repeat, for convenience, those portions of the prayer for relief that are 
particularly referable to the jurisdiction issue:  

4. A declaration that the Plaintiff's rights to jurisdiction 
include the right to govern the Territory, themselves, and the members 
of the Houses represented by the Plaintiffs in accordance with Gitksan 
and Wet'suwet'en laws, administered through Gitksan and 
Wet'suwet'en political, legal and social institutions as they exist and 
develop. 

5. A declaration that the Plaintiffs' rights to ownership of and 
jurisdiction over the Territory include the right to ratify conditionally or 
otherwise refuse to ratify land titles or grants issued by the Defendant 
Province after October 22, 1984, and licences, leases and permits 
issued by the Defendant Province at any time without the Plaintiffs' 
consent. 

*** 
8. A declaration that the Defendant Province's jurisdiction 

over the Territory, the Plaintiffs and members of the Houses 
represented by the Plaintiffs is subject to the Plaintiffs' right to 
ownership and jurisdiction. 

*** 
11. A declaration that the Defendant Province cannot issue 

or renew grants, licences, leases or permits authorizing the use of any 
resources within the territory of the Plaintiffs by the Defendant 
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Province, its agents or by third parties without the consent of the 
Plaintiffs. 

[471] This claim is explicit and leaves little latitude for interpretation.  Paragraph 4 
clearly contemplates absolute aboriginal jurisdiction over all aspects of the native 
and non-native occupation and use of the claimed territory, as well as jurisdiction 
over the members of the native society within the territory.  
[472] Paragraph 8 contemplates that the jurisdiction of the Province is subject to 
the plaintiffs' right of jurisdiction over the territory.  
[473] These positions were qualified to some extent in the revised order sought by 
the plaintiffs before this Court  -- a matter about which I will comment when I deal 
with Remedies in these reasons.  Nevertheless the above declarations are those 
which were before the trial judge and upon which he was required to rule and they 
constituted the case the defendants were required to meet.  
[474] The trial judge equated the plaintiffs' claim to jurisdiction over land and people 
to aboriginal sovereignty (at p.369).  He found that the thrust of their claim, at least 
as it was described by one of the Gitksan hereditary chiefs, Mr. Neil Sterrit, was for 
an undefined form of government (at p.378).  
[475] On the basis of the evidence available the trial judge held at p.381:  

 I conclude that prior to British sovereignty the ancestors of the 
plaintiffs lived in their villages at strategic locations alongside the 
Skeena and Bulkley Rivers and they probably organized themselves 
into clans and houses for social purposes, but they had little need for 
what we would call laws of general application.  While peer pressure in 
the form of customs may have governed the villages, there was, in my 
judgment, no difference between aboriginal sovereignty or jurisdiction 
in the largely empty lands of the territory on one hand, and occupation 
or possession of the same empty lands for aboriginal sustenance on 
the other hand. 

He added at p.384:  
 They governed themselves in their villages and immediately 
surrounding areas to the extent necessary for communal living, but it 
cannot be said that they owned or governed such vast and almost 
inaccessible tracts of land in any sense that would be recognized by 
the law. 

[476] The trial judge then turned to consider the effect of British sovereignty upon 
any outstanding aboriginal rights of jurisdiction that may have existed in the territory 
notwithstanding these preliminary findings.  
[477] I agree with the trial judge's characterization of the plaintiffs' claim for 
jurisdiction.  The plaintiffs do acknowledge the sovereignty of Canada and British 
Columbia, and accept the consequential underlying radical title of the Crown to the 
land.  However, the plaintiffs' position is that Crown sovereignty can and does co-
exist with the pre-existing right of jurisdiction of the aboriginal people to govern 
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themselves and their territories.  Moreover, they say that this right of jurisdiction 
must take priority over provincial laws in the territory where there is conflict between 
the two.  
[478] In Sub-part 3 of Part 6 of my reasons, I examined what gives aboriginal rights 
their force as rights. I concluded that it is the common law which recognized and 
protected pre-sovereignty aboriginal activities and practices and gives them their 
force as aboriginal rights.  Thus, any claim to aboriginal jurisdiction would require 
that rights of jurisdiction, that is, governmental powers such as legislative and 
judicial powers, were recognized and became enforceable by the common law.  The 
circumstances of this case do not support any such recognition or protection of pre-
existing aboriginal legislative or judicial powers.  
[479] Jurisdiction, or self-government, includes both the power to pass laws which 
will be recognized by the community in question, and the ability to enforce such 
laws. Prior to the acquisition of sovereignty over British Columbia, the Indians 
exercised jurisdiction in the territory to the extent made possible by their social 
organization.  However, once sovereignty was asserted, the Indians became 
subjects of the Crown and the common law applied throughout the territory and to all 
inhabitants.  As was noted in Mabo, at p.24, "... sovereignty imports supreme legal 
authority. (See A. James, Sovereign Statehood, (1986), pp.3 & ff, 203-209)".  Thus, 
with the acquisition of sovereignty, supreme legal authority vested with the British 
Crown.  Of course, internal legal authority under the British Constitution rests entirely 
in Parliament. When British Columbia became a British territory the Imperial 
Parliament, complete with the doctrine of parliamentary sovereignty, became the 
supreme legal authority.  The principle of Parliamentary sovereignty was cited by the 
trial judge who adopted the definition of Professor Dicey in his Law of the 
Constitution, 10th ed. (1959), at pp.39-40:  

 The principle of Parliamentary sovereignty means neither more 
nor less than this, namely, that Parliament thus defined has, under the 
English constitution, the right to make or unmake any law whatever; 
and further, that no person or body is recognized by the law of England 
as having a right to override or set aside the legislation of Parliament. 
 A law may, for our present purpose, be defined "any rule which 
will be enforced by the courts".  The principle then of Parliamentary 
sovereignty may, looked at from its positive side, be thus described; 
Any Act of Parliament or any part of an Act of Parliament, which makes 
a new law, or repeals or modifies an existing law, will be obeyed by the 
courts.  The same principle looked at from its negative side, may be 
thus stated; There is no person or body of persons who can, under the 
English Constitution, make rules which override or derogate from an 
Act of Parliament, or which (to express the same thing in other words) 
will be enforced by the courts in contravention of an Act of Parliament. 

[480] A claim of self-government of the nature which the plaintiffs advance; namely, 
a right to govern the territory, themselves and the members of their Houses in 
accordance with Gitksan, and Wet'suwet'en laws, and a declaration that the 
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Province's jurisdiction is subject to the plaintiffs' jurisdiction, is a claim which is 
incompatible with every principle of the parliamentary sovereignty which vested in 
the Imperial Parliament in 1846.  
[481] Thus, upon the exercise of sovereignty, any powers of government of the 
indigenous people were superseded by the introduction of the common law and the 
jurisdiction of the Imperial Parliament.  As Brennan J. stated in Mabo in relation to 
the aborigines in the colony of New South Wales at pp.25-26:  

 The common law thus became the common law of all subjects 
within the Colony who were equally entitled to the law's protection as 
subjects of the Crown. 

*** 
 Thus the Meriam people ... became British subjects owing 
allegiance to the Imperial Sovereign entitled to such rights and 
privileges and subject to such liabilities as the common law and 
applicable statutes provided. (Emphasis added.) 

[482] Any possibility that aboriginal powers of self-government remained 
unextinguished was eliminated in 1871 by the exhaustive distribution of powers 
between the Province and the Government of Canada when British Columbia joined 
Confederation pursuant to the Terms of Union, 1871.  Sections 91 and 92 of the 
Constitution Act, 1867 which provide for this division of powers have been 
repeatedly interpreted as distributing all legislative jurisdiction between Parliament 
and the provincial legislatures.  
[483] I agree with the conclusion of the trial judge that the plaintiffs, after 1846 and 
certainly after 1871, no longer retained any aboriginal right of self-government or 
jurisdiction over the territory nor any jurisdiction to govern the members of the 
Houses in accordance with Gitksan and Wet'suwet'en laws.  As he observed at 
p.386:  

 After that [the establishment of the separate colony of British 
Columbia in 1858] aboriginal customs to the extent they could be 
described as laws before the creation of the colony, became customs 
which depended upon the willingness of the community to live and 
abide by them, but they ceased to have any force as laws within the 
colony. 
 Then, at the time of union of the colony with Canada in 1871, all 
legislative jurisdiction was divided between Canada and the 
province.  And there was no room for aboriginal jurisdiction or 
sovereignty which would be recognized by the law or the courts. 

[484] Section 35(1) of the Constitution Act, 1982 cannot revive or entrench any 
self-government jurisdiction of the plaintiffs since it is confined to aboriginal rights 
which existed in 1982.  As I have made clear, no aboriginal rights of government 
existed after 1871.  
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[485] As previously noted, the plaintiffs before this Court revised the remedy they 
sought from the trial judge and asked the Court to declare the plaintiffs' right to self-
government in more restricted terms than previously asserted. Suffice it to say, for 
the reasons I have stated, I agree with the conclusions of the trial judge that the 
claim for self-government as originally asserted should be dismissed.  
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PART VIII 

THE ROYAL PROCLAMATION, 1763 

[486] The plaintiffs plead that the Royal Proclamation, 1763 recognized and 
confirmed their aboriginal rights.  They asserted that by virtue of the Royal 
Proclamation their rights in the territory could only be extinguished by voluntary 
surrender to the Crown.  
[487] The trial judge comprehensively reviewed the evidence and arguments on 
this issue in his reasons (p.211-231) and concluded that the Royal Proclamation, 
1763 never applied to British Columbia.  In part, his reasons for this conclusion are 
expressed at p.230, where he stated:  

 The tenor of the Proclamation in its historical setting clearly 
relates to the practical problems facing the Crown in its then American 
colonies.  Two of the Indian clauses of the Proclamation actually state 
that they are prescribed for "the present", and a fair reading of the 
document makes it clear that it relates to and applies for the use of the 
said Indians, who are those with whom the Crown was connected, etc., 
and over whom the Crown then exercised sovereignty. 

[488] And, further, at p.231:  
 I am further satisfied beyond any doubt that the Crown was not 
"connected" in any way with the Indians of the Canadian West in 
1763.  They did not live under the Crown's protection, and they owed 
the Crown no actual, legal or notional allegiance. 
 There is nothing which persuades me that this Proclamation, 
either by its language or by the intention of the Crown, applies to the 
benefit of the plaintiffs or to the lands of present day British Columbia. 

[489] I agree, for the reasons stated by the trial judge, with his conclusion that the 
Royal Proclamation, 1763 has never applied directly to British Columbia.  
[490] It was then argued that, if the Proclamation did not apply, it was a statement 
of policy which bound the Crown to recognize the principle that the Crown could not 
dispossess the Indians of their lands without their consent and without the payment 
of compensation and that the policy must be taken to have been in accordance with 
the common law as it was seen at that time and must be taken as a statement of the 
common law by the highest authority.  
[491] The Royal Proclamation, 1763, as the title implies, was a Proclamation of 
the then King of Great Britain, His Majesty George III.  As was later determined in 
Campbell v. Hall, this action of the King without Parliament was an exercise of 
Crown prerogative.  In this sense, the Proclamation is a variety of Royal fiat.  
[492] Although the Royal Proclamation was binding upon any subjects within the 
territories to which it applied, and may have been an expression of the policy of 
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Great Britain with respect to Indians in its North American territories, I doubt it 
reflects the common law existing at the time.  A Royal fiat is hardly an appropriate 
judicial pronouncement on the state of the common law.  Since the case of 
Prohibitions del Roy (1607), 12 Co. Rep. 63, 77 E.R. 1342, it has been established 
that the King has no prerogative power to dispense justice and determine the 
common law, such authority being reserved for his courts.  Furthermore, if the 
common law had been in accord with the terms of the Proclamation, it would have 
been unnecessary as redundant.  I conclude that the common law in British 
Columbia may well not have mirrored the provisions of the Royal Proclamation that 
deal with Indians.  
[493] I share the doubts expressed by the trial judge on this issue.  He stated, at 
p.231:  

 With respect, I do not understand how the Proclamation, in 
areas beyond its reach, can be applied to displace the common law, 
which recognized the right of the Crown to create colonies and to settle 
them with its subjects. 

[494] In my view, when the Crown acquired sovereignty over the territory and 
created the colonies of Vancouver Island, and later, British Columbia, Parliament 
acquired the power to give effect to policies considered beneficial to all the 
inhabitants.  All of the inhabitants, native and non-native were protected by the 
common law which could be altered only through Parliament.  Neither the Imperial 
Parliament, nor local institutions of government were restricted in this by the Royal 
Proclamation or any policy it might have reflected.  
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PART IX 

EXTINGUISHMENT 

[495] I turn now to consider the issue of extinguishment.  I am in complete 
agreement with the reasons and conclusions expressed by Mr. Justice Macfarlane in 
his reasons on this issue.  In particular, I find that the legal position relating to the 
extinguishment of aboriginal rights in Canada, prior to 1871, as expressed by the 
authorities dealing with this issue, is as follows:  

(1) That extinguishment of aboriginal rights could be accomplished 
by the clear and plain intention of the legislature as expressed in 
the legislation. 

(2) That extinguishment of aboriginal rights did not require the 
consent of the aboriginal people concerned.  Extinguishment of 
aboriginal rights could be accomplished by the unilateral 
exercise of legislative authority if expressed clearly and plainly 
in the legislation. 

(3) That extinguishment could be accomplished by necessary 
implication from the legislation in question if the interpretation of 
the statute will permit no other meaning or result. 

(4) In the present case a clear and plain intention to extinguish 
aboriginal title is not to be inferred or implied from the thirteen 
Colonial instruments (Calder XIII) since a possible interpretation 
of that legislation would permit Indian interests in the land to co-
exist with that of the Crown as a burden on the underlying 
Crown title. 
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PART X 

DAMAGES 

[496] The prayer for relief states a claim for damages in this form:  
Damages 
12. A declaration that the plaintiffs are entitled to damages from the 

defendant Province for the wrongful appropriation and use of 
the territory by the defendant Province or by its servants, agents 
or contractors without the plaintiffs' consent. 

[497] The claim for damages is based on the premise that the plaintiffs have a right 
of "ownership" of the territory not simply a right of non-exclusive use of the territory 
for aboriginal purposes.  No attack was made on any specific Crown grant or other 
alienation of the lands or an interest therein.  
[498] In view of the conclusion I have reached that the plaintiffs are not entitled to a 
declaration of "ownership" of the territory this request for a declaration that the 
plaintiffs are entitled to damages from the Province must be refused.  
[499] It should be noted that I am not deciding whether the plaintiffs have sustained 
damages as a consequence of any wrongful appropriation or use of the designated 
territory which interfered with their non-exclusive aboriginal right of occupation or 
use of any portion thereof.  That issue was not before the court.  In dismissing the 
claim for damages, I am doing so solely on the basis of the claim for alleged 
wrongful appropriation or use of the territory by the Province or its servants without 
the consent of the plaintiffs which is premised on the plaintiffs' alleged right of 
ownership of the claimed territory.  
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PART XI 

REMEDIES 

[500] During the course of their oral submission on the appeal, counsel for the 
plaintiffs presented a revised order which they ask the court to grant.  It takes the 
following form:  

A. THE REVISED ORDER SOUGHT BY THE APPELLANTS 

2. The following order should be substituted for any other form of 
order identified either in the Appellants' Statement of Claim, Factum, or 
Speaking Notes of May 25th. 
1. The Appeal be allowed. 
2. The appellants have existing aboriginal rights which include: 

a. a right of ownership which extends to the enjoyment and 
possession of lands and resources within the claimed territory; 
b. a right to harvest manage and conserve those lands and 
resources, having regard to 

i. the preservation and enhancement of the quality and 
productivity of the natural environment; 

ii. the immediate and long term economic, social and 
cultural benefits that may accrue to the Appellants 
and their future generations; and 

iii. consultation and co-operation with ministries and 
agencies of the Crown and with the private sector 
who may be affected by the exercise of the 
Appellants' rights; 

c. a right to maintain and develop their own institutions for 
the regulation of the ownership, harvesting, management and 
conservation of those lands and resources; 
d. an inherent right of self-government exercisable through 
their own institutions, to preserve and enhance their social, 
political, cultural, linguistic and spiritual identity; 
in order to determine their development and safeguard their 
integrity as aboriginal peoples within Canada 

3. In the alternative to 2, the Appellants have existing aboriginal 
rights which include: 

a. a proprietary interest in lands and resources within the 
claimed territory; 
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b. a right to harvest, manage and conserve those lands and 
resources, having regard to: 

i. the preservation and enhancement of the quality and 
productivity of the natural environment; 
ii. the immediate and long term economic, social and 

cultural benefits that may accrue to the Appellants 
and their future generations; and 

iii. consultation and co-operation with ministries and 
agencies of the Crown and with the private sector 
who may be affected by the exercise of the 
Appellants' rights; 

c. a right to maintain and develop their institutions for the 
regulation of their proprietary interest and the harvesting, 
management and conservation of those lands and resources; 
d. an inherent right of self-government exercisable through 
their own institutions to preserve and enhance their social, 
political, cultural, linguistic and spiritual identity; in order to 
determine their development and safeguard their integrity as 
aboriginal peoples within Canada. 

4. The appeal be adjourned in part for a period of two years from 
the date of judgement or for such shorter period as the parties agree or 
as the Court may order and the Court retain jurisdiction over the 
identification and determination of: 

a. the lands in respect of which the Appellants have aboriginal 
rights; 
b. the scope of such rights on and to the said lands; and 
c. the Appellants' entitlement to and quantum of damages 

5. In the alternative to 4, the identification and determination of: 
a. the lands in respect of which the Appellants have aboriginal 
rights; 
b. the scope of such rights on and to the said lands; and 
c. the Appellants' entitlement to and quantum of damages 

shall be remitted to the Supreme Court for determination. 
6. Pending the determination of the scope of the proprietary rights 
of the Appellants, no grants of land, interests in land, or right to use 
land or resources in the territory shall be made by the Province without 
the consent of the Appellants or by court orders. 
7. The Appellants shall have their costs in this Court and the Court 
below.  (Emphasis added.) 
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[501] An analysis of this revised form of order reveals that it requests, inter alia, 
immediate declarations concerning the issues of aboriginal "ownership" or 
alternatively "proprietary interest" in the land and the inherent right to self-
government, and proposes that the court postpone making decisions on the 
following issues;  

(1) the geographic parameters of the claimed territory; 
(2) the scope of the rights on or to the lands  
(3) the entitlement to and the quantum of damages, if any; 
(4) the co-existence of the plaintiffs' rights with the Province's 

underlying title. 
[502] This postponement would be for a period of 2 years during which time the 
parties would seek to reach agreement on the issue.  The court would retain 
jurisdiction to determine the issues or refer them to the trial court if the parties failed 
to reach an accord.  
[503] It has been suggested that in agreeing to such a proposal, the Province 
waived its position and abandoned its right to rely upon findings of fact made at trial 
with respect to the territorial scope and content of aboriginal rights.  I would reject 
any such suggestion for the following reasons:  
1. An arrangement to defer certain issues for negotiation and, failing 

agreement, to return to the court for adjudication of these issues is a 
reservation of the right to argue the issues.  It is not a waiver of the 
issues. 

2. The court declined at the outset to allow the parties to defer oral 
submissions on some issues. Instead, the court opted to hear the full 
argument and then consider the request.  In the result, full argument 
was made, and there was no waiver. 

3. Boundaries were at issue in the appeal.  The plaintiffs claimed 
aboriginal rights within the external boundary.  The trial judge found in 
fact that the area subject to such rights was not as extensive as 
claimed.  He rejected two of three alternatives and selected the one 
most favourable to the plaintiffs: the area outlined in Map 5.  What is 
left to be argued in another case may be the determination of the exact 
boundaries of that area, and the scope and content of the plaintiffs' 
rights.  There was insufficient evidence and argument in this case upon 
which to decide such issues. Nevertheless, the findings of fact made 
by the trial judge on the boundary issue cannot be ignored. 

[504] Various cases were referred to the court in support of the proposition that the 
court should make declarations and retain jurisdiction over the case while the parties 
negotiated settlement of certain issues.  (See Mahe v. Alberta, [1990] 1 S.C.R. 342, 
particularly at 376 and 393; Reference Re Manitoba Language Rights, [1985] 1 
S.C.R. 721). In these cases the court made a final declaratory order and directed 
that the parties work out how best to implement the court's order.  Here, however, 
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the parties desire the court to declare their respective rights in broad, general terms, 
and leave to the parties the task of negotiating the specific nature and scope of such 
declared rights as they affect both land and self-government.  They then envisage 
that the court would retain jurisdiction in the event the parties fail to agree. The 
negotiations would, of necessity, involve different factual considerations than were 
before the trial judge or this Court in these proceedings. Moreover, the interests of 
parties who are not represented in this litigation may well be involved.  In such 
circumstances I would direct that any issues upon which the parties cannot reach 
agreement through negotiation should be referred to the trial court for 
resolution.  This Court should not retain jurisdiction over outstanding issues.  
[505] The revised form of order does not seek a declaration as to the nature and 
scope of the aboriginal right of non-exclusive occupation and use of the territory.  
[506] The revised claim is for the right of self-government "exercisable through their 
own institutions to preserve and enhance their social, political, cultural, linguistic and 
spiritual identity".  This is not a claim for a right of "regulation" or a right to practice 
"traditional customs", rather it is a claim for powers of government which may or may 
not be exercised in a way which conflicts with Provincial or Federal authority.  This 
would depend on the method and means adopted by the plaintiffs to attain what may 
well be desirable objectives.  Until a specific claim is before the court it is impossible 
to declare whether a more restricted type of "self-government" is compatible with the 
current distribution of legislative power in Canada.  
[507] As noted previously, the adjusted common law recognized and protected the 
right of the indigenous people to carry on those traditional customs, practices and 
activities which were integral to the native society's use and occupation of the tribal 
lands.  It may well be that a type of communal regulation, which the plaintiffs 
consider as coming within the "preservation of their social, political, cultural, linguistic 
and spiritual identity", would constitute an aboriginal right recognized by the adjusted 
common law of the colony at the time of sovereignty.  However there is no way of 
ascertaining this since the trial proceeded on the basis of a self-government claim 
tantamount to legislative jurisdiction.  
[508] In view of the last minute presentation of this modified claim of "self-
government", and the fact that it was never before the trial judge, and the fact 
defence counsel did not have the opportunity to inquire or cross-examine as to its 
scope or method of implementation, I do not consider this Court to be in a position to 
declare whether the plaintiffs have such an existing aboriginal right.  It is a matter the 
parties may be well advised to include in their negotiations where the impact of such 
a proposal could be fully assessed. If they are unable to reach an accord, the claim, 
appropriately supported by evidence, could be the subject of an action in the trial 
court.  
[509] When considering the request for the revised form of relief, this Court must 
not forget that its function is that of correcting error in the order made by the trial 
judge.  It is generally not this Court's function to act as a court of first impression and 
decide issues that were never before the trial judge.  
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[510] It must also be kept in mind that the appeal is from the order made below.  It 
is not an appeal from the reasons for judgment of the trial judge.  See Cole v. Cole, 
[1943] 3 W.W.R. 532 at 536 (B.C.C.A.) (aff'd. [1944] S.C.R. 166) where McDonald 
C.J.B.C. observed that "appeals are taken against the effect of judgments, not 
against the reasons given for them."  A trial judge may reach the right result and 
make the correct order for reasons which the Court of Appeal considers erroneous.  
In such cases, the order being the proper order, the appeal is dismissed and 
appropriate reasons for upholding the order - despite an error in the trial judge's 
reasons - are usually enunciated by the Court of Appeal.  
[511] As indicated previously, I have found that the trial judge erred in concluding 
that the colonial enactments (Calder XIII) extinguished the plaintiffs' aboriginal title 
to the land they historically occupied and used.  This rejection of the principle of 
"blanket extinguishment", however, does not affect the correctness of the original 
conclusion of the trial judge that the plaintiffs had not demonstrated their claim to 
aboriginal ownership and jurisdiction of the designated territory.  I have concluded 
that the plaintiffs have not demonstrated the trial judge made a "palpable and 
overriding error" in dismissing the original claim for the aboriginal right to ownership 
and jurisdiction of the territory.  
[512] Nor does the trial judge's ruling on extinguishment affect the correctness of 
his conclusion that the plaintiffs established a claim for aboriginal rights other than 
ownership and jurisdiction - which meet the requirements for the right to continued 
residence in their villages and for non-exclusive aboriginal sustenance rights within 
the area designated on Map 5.  
[513] Whether one views the trial judge's conclusion (p.417) that "the Crown's 
obligation is to permit aboriginal people, but subject to the general law of the 
Province, to use any unoccupied or vacant land for subsistence purposes until such 
time as the land is dedicated to another purpose", as a right based on the fiduciary 
duty of the Crown or an unextinguished aboriginal right is of no practical significance 
in the present case.  In either case the right was clearly established by the evidence 
and the trial judge's order in this respect should not be varied.  
[514] I agree with the approach of counsel for the plaintiffs that many of the issues 
discussed in the case can and probably should be resolved by negotiation.  
However, in my view, the role of the Court of Appeal is not one of tailoring its 
judgment so as to facilitate settlement.  This Court is restricted to declaring the legal 
status of the respective rights claimed.  These rights must be established by specific 
trial evidence of the particular aboriginal occupation and use of the specific territories 
in question.  
[515] The Court's task is to ascertain if the trial judge's judgment should, in law, be 
reversed or upheld.  It is the responsibility of the parties to the litigation to negotiate, 
if at all possible, the resolution of the various disputes as they relate to specific lands 
and specific aboriginal rights and in particular the parameters of the area designated 
by the trial judge for non-exclusive aboriginal sustenance purposes.  The parties 
have been free to do so, both before and since the trial judgment was handed down 
on March 8, 1991.  They are still free to do so.  Certainly, the trial judge encouraged 
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the parties to negotiate the resolution of their disputes and all counsel for the 
plaintiffs have indicated that the treaty making process is the "Indian way" of 
resolving issues.  This approach has been whole-heartedly endorsed by counsel for 
the Province and, I understand, is being implemented at the present time.  I wish the 
parties every success in their attempt to resolve these long standing disputes 
through conciliation and negotiation. I repeat these legal proceedings do not prevent 
or inhibit their doing so.  
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PART XII 

SUMMARY OF CONCLUSIONS 

[516] 1. The colonial instruments (Calder I-XIII) did not extinguish all the plaintiffs' 
aboriginal rights to the lands they traditionally occupied and used, i.e., 
there was no "blanket extinguishment".  

[517] 2. The plaintiffs have not demonstrated that the trial judge made a "palpable 
and overriding error" in dismissing the plaintiffs' claim for the aboriginal 
right to "ownership and jurisdiction" of the territory. 

[518] 3. After the exercise of sovereignty by the Crown the plaintiffs no longer 
retained the aboriginal right of self-government or jurisdiction over any part 
of the territory or the members of their Houses. Any rights of "self-
regulation" must arise from agreement between the plaintiffs and the 
Provincial and Federal Crown or by decision of the trial court. 

[519] 4. The plaintiffs have a non-exclusive aboriginal right of traditional 
occupation and use of that portion of the territory designated by the trial 
judge on Map 5. (The parties may, of course, by agreement, redefine the 
parameters of that area). The occupation and use of the land should 
reflect those uses of the land for sustenance purposes which were integral 
to the plaintiffs' native culture and their traditional way of life at the time of 
sovereignty.  The plaintiffs have failed to demonstrate that, in determining 
the nature and territorial scope of the plaintiffs' aboriginal non-exclusive 
rights of occupation and use of the territory, the trial judge made a 
"palpable and overriding error" which would justify a reversal of this finding 
of fact.  

[520] 5. The Royal Proclamation, 1763, does not apply to British Columbia.  
[521] 6. The claim for damages, premised as it is on the plaintiffs' "ownership" of 

the territory, is dismissed.  
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PART XIII 

ORDER 

[522] I would vary the trial judge's order in accord with the terms set forth in the 
reasons of my colleague Mr. Justice Macfarlane, at paras. 291-301.  

“The Honourable Mr. Justice Wallace” 
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REASONS FOR JUDGMENT OF MR. JUSTICE LAMBERT 

PART I 

INTRODUCTION 

[523] There are 51 plaintiffs.  They are all members of the Gitksan or Wet'suwet'en 
peoples and they are all chiefs of Houses.  They brought an action claiming 
"ownership" and "jurisdiction" over 22,000 square miles in central British 
Columbia.  After a long trial their action was substantially dismissed by Chief Justice 
McEachern, who was then Chief Justice of the Supreme Court of British Columbia.  
This appeal is brought by the plaintiffs from that decision.  Chief Justice 
McEachern's reasons are reported at [1991] 3 W.W.R. 97.  (In the remainder of 
these reasons I will refer to Chief Justice McEachern as the trial judge.)  
[524] In these reasons I deal with the law governing the origin and nature of 
aboriginal title, the law governing aboriginal rights of self-government, and the law 
governing other aboriginal rights, particularly aboriginal fishing, hunting and 
gathering rights.  
[525] I wish to emphasize that these reasons deal only with the law.  They do not 
deal with the wrongs of the past or the opportunities for the future.  They do not deal 
with the possibilities inherent in negotiation and mediation.  And they do not deal 
with political, economic, or social solutions.  
[526] The substance of the law is not created by me or by my colleagues.  With the 
help of counsel, our function is to try to understand the law as it has already been 
settled by the judgments of our predecessors.  Those predecessors include Lord 
Coke (Calvin's Case (1608), 7 Co. Rep. 1a); Lord Holt (Blankard v. Galdy (1693), 
2 Salk. 411); Lord Mansfield (Campbell v. Hall (1774), 1 Cowp. 204); Sir William 
Blackstone (quoted in Cooper v. Stuart (1889), 14 App. Cas. 286 at 291-292); and 
Chief Justice Marshall (Worcester v. Georgia 31 U.S. (6 Pet.) 515 (1832), and 
other cases).  We are fortunate also to have the benefit of the judgments of the 
Supreme Court of Canada in Guerin v. The Queen, [1984] 2 S.C.R. 335 and R. v. 
Sparrow, [1990] 1 S.C.R. 1075 and the judgment of the High Court of Australia in 
Mabo v. Queensland (1992), 107 A.L.R. 1.  Those judgments reflect careful 
contemporary consideration of questions of aboriginal title or aboriginal rights by the 
highest courts in those parts of the Commonwealth where there are large indigenous 
populations remaining in the aftermath of British colonization.  In that respect we 
have an advantage over the trial judge who was hearing argument when Sparrow 
was handed down and whose judgment was delivered before the reasons in Mabo 
became available.  
[527] I have divided these reasons into Parts, (I, II, etc.), Divisions within Parts, (1., 
2., etc.), and Sub-divisions within Divisions, ((a), (b), etc.).   
[528] I have included a summary at the end of Part III (The Origin and Nature of 
Aboriginal Title and Aboriginal Rights), and at the end of Part IV (The 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 135 
 

 

Extinguishment of Aboriginal Rights).  I have also set out my conclusions with 
respect to Aboriginal Title, Aboriginal Self-Government and Self-Regulation, and 
Aboriginal Sustenance Rights in Part VII.  I have included a synopsis of my entire 
reasons as Part X.  I will not anticipate those summaries or conclusions or the 
synopsis here at the beginning. 
[529] I will now set out the Parts, Divisions and Sub-divisions and the 
corresponding paragraph numbers.  
I. INTRODUCTION 523 

II. THE PROCEEDINGS 530 

 1. The Gitksan and Wet'suwet'en Peoples 530 

 2. The Claim 541 

 3. The Trial Judgment 554 

 4. The Appeal 558 

 5. Towards a Negotiated Settlement 563 

 6. The Orders Sought by the Parties 567 

 7. Splitting the Issues 571 

III. THE ORIGIN AND NATURE OF ABORIGINAL TITLE AND ABORIGINAL RIGHTS 582 

 1. The Leading Cases 583 

 (a) Campbell v. Hall 584 

 (b) St. Catherine’s Milling v. The Queen 587 

 (c) In re Southern Rhodesia 592 

 (d) Amodu Tijani v. Southern Nigeria 594 

 (e) Calder v. A.G.B.C. 598 

 (f) Baker Lake v. Minister of Indian Affairs 605 

 (g) Guerin v. The Queen 612 

 (h) Canadian Pacific Ltd. v. Paul 617 

 (i) Roberts v. Canada 620 

 (j) Pasco v. C.N.R. 621 

 (k) R. v. Sparrow 625 

 (l) Ontario (A. G.) v. Bear Island Foundation 629 

 (m) Mabo v. The State of Queensland 635 

 2. Some Conclusions from the Cases 652 

 (a) The Recognition of Aboriginal Title and Rights by the Common Law: 

  The Doctrine of Continuity 652 

 (b) What Makes an Aboriginal Right a Right, and What Makes it Aboriginal 663 

 (c) Proprietary or Personal 685 

 (d) Prescription and Custom 690 

 (e) The Date and Significance of Sovereignty 704 
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 3. Summary on Aboriginal Rights in British Columbia 717 

IV. THE EXTINGUISHMENT OF ABORIGINAL RIGHTS 730 

 1. The Principles of Extinguishment 730 

 (a) Clear and Plain Intention: The Calder Case 734 

 (b) Clear and Plain Intention: The Sparrow Case 741 

 (c) Clear and Plain Intention: The Nowegijick and Mitchell Cases 745 
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PART II 

THE PROCEEDINGS 

1. The Gitksan And Wet'suwet'en Peoples 

[530] The Gitksan people now live principally in the villages of Gitwangak, 
Gitseguecla, Glen Vowell, Kispiox and Gitenmaax (Hazelton) on the Skeena River.  
There are about 4,000 or 5,000 of them.  Their language is classified as belonging to 
the Tshimshianic Group and is related to other Tshimshian languages spoken by 
peoples living on the coast of British Columbia.  Their claims relate to the northern 
two thirds of the total area claimed in the litigation. 
[531] The Wet'suwet'en people now live principally in the villages of Hagwilget and 
Hotset (Moricetown) on the Bulkley River.  They number about 1,500 to 2,000.  Their 
language is classified as belonging to the Athabaskan Group and is related to other 
Athabaskan languages spoken by peoples in central and eastern British Columbia, 
the Prairies, and as far south as the southwestern United States.  Their claims relate 
to the southern one-third of the claimed territory.  
[532] The Gitksan and the Wet'suwet'en have lived where they now live for 
hundreds, probably even thousands, of years.  They have been neighbours 
throughout that period and, in spite of their different languages, many of their 
customs have, over time, become similar. 
[533] Both the Gitksan and the Wet'suwet'en are divided into four Clans.  Each Clan 
is in turn divided into a number of Houses.  The Clan and House have been an 
important and fundamental part of the organization and structure of their society for 
as long as it is possible to determine. 
[534] Both the Gitksan and the Wet'suwet'en must marry outside their own Clan.  
When a child is born the child becomes a member of the House and Clan of its 
mother.  Succession to property is through the mother's line. 
[535] Every member of the Gitksan and the Wet'suwet'en peoples is a member of a 
House.  Each House has a chief who, on becoming chief, takes the name 
associated with the chieftainship of the House, usually the same name as the 
House.  There may also be subsidiary chiefs within a House, each with a distinct 
name to which others may in time succeed. 
[536] The lands occupied over many hundreds of years by the Gitksan and 
Wet'suwet'en peoples have been divided by them into separate territories.  Each 
territory is associated with one particular House, though a House may have more 
than one territory.  The boundaries of the territories are delineated by topographical 
features. 
[537] There is a powerful linkage between the House and its territories.  The 
recognition and honouring of this linkage is a major part of the ceremonies and 
institutions of the two cultures.  Each Gitksan House has an "Adaawk" which is a 
ritualized collection of sacred oral reminiscences about the history, the ancestors 
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and the territories of the House.  Each Wet'suwet'en House has a "Kungax" which is 
a spiritual song or songs or dance or performance which ties the members of the 
House to the territories of the House.  Each House also has a distinctive crest and 
distinctive regalia which recognize and symbolize the linkage between the House 
and its territories. 
[538] The central social institution in both the Gitksan culture and the Wet'suwet'en 
culture is the feast. Until late in the 19th century, and for many years before that, the 
feast was the institution through which the people governed themselves.  It was at 
the feast that rules of conduct were settled and disputes were resolved.  The feast 
dealt with confirmation of inheritance and with succession to rank and 
property.  There was time for celebration, for nourishment, for worship, and for 
dramatic and sacred performance.  Traditions were confirmed, and customs were 
observed and honoured.  Most importantly, the relationship between each House 
and its territories was confirmed and the boundaries of each territory were 
recognized.  
[539] In the words of the trial judge, at p.152:  

The spiritual connection of the Houses with their territory is most 
noticeably maintained in the feast hall, where, by telling and re-telling 
their stories, and by identifying their territories, and by providing food or 
other contributions to the feast from their territories, they remind 
themselves over and over again of the sacred connection that they 
have with their lands. 

[540] Like the potlatch, the feast was banned for more than fifty years throughout 
the first half of this century.  Sometimes the ban was vigorously and even cruelly 
enforced and sometimes the enforcement was less stringent. Nonetheless the feast 
continued.  Marius Barbeau, a most eminent anthropologist, visited the territory in 
the 1920's and described a number of feasts which he attended over a period when 
the Indian agent believed that no feasts were being held.  In 1951, when the Indian 
Act was substantially revised, the feast was permitted to resume and it has again 
taken its place as a central institution of Gitksan and Wet'suwet'en culture and 
society.  

2. The Claim 

[541] There are 51 plaintiffs, 39 Gitksan and 12 Wet'suwet'en.  They are all 
hereditary chiefs of Houses.  They all represent at least one House, and some of 
them represent more than one House.  Among them they represent 71 Houses, the 
full number of Wet'suwet'en Houses and all but 12 of the Gitksan Houses.  The 12 
Gitksan Houses which are not represented may be called the "Kitwancool" 
Houses.  Each House makes a specific claim to one or more specific territories. The 
71 Houses represented by the 51 plaintiffs claim a total of 133 specific territories.  
[542] The boundaries of each of the 133 territories are delineated in the claim.  It is 
possible to draw a continuous line right around the overall outside boundary of all 
133 territories.  Within that outside boundary each territory claimed is separated from 
every other territory claimed, without any overlap, and there is no part of the area so 
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enclosed that does not form a part of a claimed territory. There are five maps at the 
end of the trial judge's judgment. The first four of them show the territories claimed 
and their relationship to the Province of British Columbia as a whole.  
[543] The substance of the statement of claim is summarized by the trial judge at 
pp.158-160 of his reasons, and the petition for relief is set out in full at pp.160-162. 
The claim is for declarations relating to "ownership of and jurisdiction over ... the 
territory".  
[544] The claim of "ownership" includes "the right to use, harvest, manage, 
conserve and transfer the lands and material resources", and to make decisions 
about those rights.  The claim to "jurisdiction" involves "the right to govern the 
territory, themselves, and the members of the Houses represented by the plaintiffs in 
accordance with Gitksan and Wet'suwet'en laws, administered through Gitksan and 
Wet'suwet'en political, legal, and social institutions as they exist and develop."  
[545] The trial judge also considered that the claim included a claim to "aboriginal 
rights" within the territory.  
[546] The plaintiffs ask as well for a declaration that their aboriginal rights, including 
ownership of and jurisdiction over the territory, are recognized and affirmed by s.35 
of the Constitution Act, 1982. 
[547] A number of corollary declarations are sought relating to limitations on the 
rights of the Province in recognition of the prior rights of the claimants.  Damages 
are sought for past breaches of the rights which are asked to be declared in the 
action.  
[548] The 39 Gitksan chiefs who are plaintiffs are not all the Gitksan chiefs.  There 
are 12 other Gitksan chiefs, referred to collectively as the "Kitwancool" chiefs who 
are not plaintiffs and who are not parties to this action.  The territories of their 
Houses are contiguous either to each other or to the claimed territories, but are 
outside the overall boundary of the territories claimed in the action.  
[549] The 12 Wet'suwet'en chiefs who are plaintiffs are all the Wet'suwet'en chiefs. 
[550] Since the plaintiffs are all suing on behalf of the members of their Houses as 
well as on their own behalfs and since the statement of claim does not clearly 
distinguish between the plaintiffs in their personal capacities and the plaintiffs in their 
representative capacities, I propose to regard the claims as collective claims made 
by representative Gitksan plaintiffs, on behalf of all the Gitksan people in the Houses 
described in the statement of claim, for aboriginal "ownership" rights, aboriginal 
"jurisdiction" rights and other "aboriginal rights" over the whole area claimed by all 
the Gitksan chiefs who are plaintiffs, and as a similar collective claim by the 
representative Wet'suwet'en plaintiffs, on behalf of all the Wet'suwet'en people who 
are members of the Wet'suwet'en Houses described in the statement of claim, over 
the full area claimed by all the Wet'suwet'en chiefs who are plaintiffs.  I also propose 
to regard the claims as being, at the same time, claims by each chief on his or her 
own behalf and on behalf of his or her House members for "ownership", 
"jurisdiction", and "aboriginal rights" over the specific territory or territories claimed 
by them as plaintiffs for their respective Houses.  
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[551] As I have said, the 12 Kitwancool Gitksan chiefs and the members of their 
Houses are not parties to this action.  Neither are the neighbouring Indian peoples, 
including the Carrier-Sekani people and the Nishga people, whose land claims 
overlap, to some extent, the territories claimed in this action.  Neither are the 30,000 
non-Indian people who live within the overall boundaries of the claimed 
area.  Neither are the persons who claim to have interests in land or resources 
within the overall boundaries of the claimed area that were granted to them or their 
predecessors by the Federal or Provincial governments or by other entities carrying 
on public functions of government.  
[552] A counterclaim was made by the Province.  It claims a declaration that the 
plaintiffs have no right, title or interest in the claimed area or its resources or, 
alternatively, that any claim by the plaintiffs is a claim for compensation from the 
Federal Crown.  
[553] On the application of the Provincial Crown, the Attorney General of Canada 
was joined as a defendant.  

3. The Trial Judgment 

[554] The trial occupied 374 sitting days between 11 May, 1987 and 30 June, 
1990.  Part of the trial took place at Smithers and part in Vancouver.  
[555] The evidence included oral testimony of the plaintiffs and other members of 
the Gitksan and Wet'suwet'en peoples, oral histories, "Adaawk" and "Kungax", and 
evidence of many experts, including experts on archaeology, anthropology, 
linguistics, history, genealogy, ethnoarchaeology, and paleo-botany.  
[556] The claim as pleaded was for "ownership" of and "jurisdiction" over the 
territory claimed.  But at p.158 the trial judge set out a specific finding that a claim for 
aboriginal rights other than ownership or jurisdiction was open to the plaintiffs in the 
action and should be dealt with in the judgment.  
[557] The trial judge started his reasons with a summary of his findings and 
conclusions, at pp. 109-116.  I will restate in very compressed form, his principal 
conclusions:  

i) Aboriginal interests arise: 
a) by occupation and use of specific lands for aboriginal 

purposes by communal people in an organized society for an 
indefinite, long period prior to British Sovereignty, or 

b) under the Royal Proclamation, 1763. 
ii) The Royal Proclamation of 1763 has never applied to nor has 

it had any force in the colony or Province of British Columbia or 
to the Indians living here. 

iii) The ancestors of the plaintiffs lived in or near villages on the 
Skeena, Babine and Bulkley Rivers. The villages were 
strategically located at canyons or river junctions where salmon, 
the mainstay of the people's diet, could most easily be 
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taken.  Those early ancestors also used some other parts of the 
territory surrounding and between the villages and rivers, and 
further away as circumstances required, for hunting and 
gathering the products of the land and waters of the territory for 
subsistence and ceremonial purposes. 

iv) Trapping for the commercial fur trade began in the years after 
the first Hudson's Bay posts west of the Rockies were 
established by Simon Fraser in 1805-1806 and was not an 
aboriginal practice and did not give rise to an aboriginal right.  

v) Great Britain asserted Sovereignty in the territory not earlier 
than 1803, and not later than either the Oregon Boundary 
Treaty of 1846 or the actual establishment of the Crown Colony 
of British Columbia in 1858. 

vi) The aboriginal interests of the post-contact ancestors of the 
plaintiffs at the date of Sovereignty were those exercised by the 
more remote ancestors of the plaintiffs for an uncertain long 
time. 

vii) Those aboriginal interests did not include ownership of or 
jurisdiction over the territory. 

viii) But for the question of extinguishment, the plaintiffs' aboriginal 
sustenance rights would have constituted a legally enforceable, 
continuing burden upon the title of the Crown. 

ix) Aboriginal rights exist at the "pleasure of the Crown" and may 
be extinguished when the intention of the Crown to do so is 
clear and plain. 

x) The pre-Confederation Colonial enactments, considered in their 
historical setting, exhibit a clear and plain intention to extinguish 
aboriginal interests in order to give an unburdened title to 
settlers; and the Crown, by those enactments, did extinguish 
such rights with respect to all the lands of the colony. 

xi) The Crown has a fiduciary obligation to the Indians; and the 
plaintiffs are entitled to a declaration, arising from that 
obligation, confirming their non-exclusive legal right to use 
vacant Crown land for aboriginal purposes, subject to the 
general law of the Province. 

xii) If, contrary to the judgment, the aboriginal rights of the plaintiffs' 
ancestors or predecessors were not extinguished in the Colonial 
period, those rights would not be rights of the chiefs of the 
Houses to individual territories but would be collective rights to 
specific territories for the communal benefit of all the Gitksan 
and the Wet'suwet'en peoples, except the peoples adhering to 
the Kitwancool chiefs and their Houses, and would be aboriginal 
rights over the parts of the territory that were used by the 
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plaintiffs' ancestors and predecessors at the time of Sovereignty 
as determined in Part XVI of the trial judge's reasons and as set 
out on map 5. 

xiii) The claims for aboriginal ownership, aboriginal jurisdiction and 
aboriginal rights were dismissed. A declaration was made about 
the plaintiffs' non-exclusive rights to use vacant Crown land for 
aboriginal subsistence purposes, subject to the general laws of 
the Province. 

xiv) Any claim against the Federal Crown was dismissed. 
xv) The counterclaim of the Province was dismissed. 
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4. The Appeal  

[558] The plaintiffs have appealed from the judgment of the trial judge.  The appeal 
is from the formal order in which the claim was dismissed.  But in the course of the 
argument the plaintiffs have disputed every one of the trial judge's principal 
conclusions as I have set them out, except, of course, the dismissal of the 
counterclaim.  
[559] Two or three months before the dates set for the hearing of this appeal, the 
Provincial Crown retained new counsel and made a number of changes in its legal 
position including one very significant change with respect to what has been referred 
to as "blanket extinguishment" by the Colonial enactments.  The former counsel for 
the Provincial Crown had filed a factum on behalf of the Province asserting the same 
arguments which had been successfully made at trial.  The new counsel for the 
Provincial Crown filed an amended factum in which the Provincial Crown no longer 
relied on the argument that the pre-Confederation Colonial enactments brought 
about a blanket extinguishment of all aboriginal rights.  The Province conceded in its 
amended factum and in its argument that the plaintiffs had aboriginal rights in the 
territory claimed, or a part of it; that those rights had not been extinguished by any 
form of blanket extinguishment through the pre-Confederation Colonial enactments; 
that there may have been selective specific extinguishment of some rights in some 
areas; but that otherwise the aboriginal rights of the plaintiffs and of the Gitksan and 
Wet'suwet'en people were still in effect.  
[560] After some consideration of the effect on the hearing of the appeal of the 
change in the Provincial Crown's position, the Court invited three of the former 
counsel for the Province, who had been associated with the case throughout the 
trial, to act as amici curiae and to argue those points in support of the trial judgment 
which were no longer being supported by the Provincial Crown.  
[561] The Province cross-appealed with respect to the dismissal of its 
counterclaim.  That cross-appeal was later abandoned.  
[562] There was no appeal against the dismissal of the plaintiffs' claim against 
Canada.  In the result, though the Attorney General of Canada was treated as a 
party and remained as a party throughout the appeal, the Attorney General of 
Canada had no risk that any order would be made against the Federal Crown and 
the Attorney General of Canada's interest in the appeal was therefore much the 
same as the interest of any of the intervenors.  

5. Towards a Negotiated Settlement 

[563] Several months before the date set for the hearing of the appeal, the 
Provincial Crown applied for an adjournment of the appeal for six months to permit 
negotiations to take place between the Province and the plaintiffs in the hope that a 
political and social solution could be agreed upon by the parties which would reflect 
the interests not only of all those involved in the litigation but also the interests of all 
the people who might be affected, now or in the future, by a decision on the rights 
being litigated.  The appellants opposed the adjournment and, since it was their 
appeal, no adjournment was ordered.  
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[564] Five days before the hearing of the appeal was due to start, the plaintiffs and 
the Province applied jointly for an order that the argument on the appeal should be 
split; that some issues should be argued immediately and should be decided by the 
Court; that other issues should not be argued immediately but should be adjourned 
for two years or until one of the parties applied to have those issues brought before 
the Court for argument.  The purpose of the application was to permit the issues to 
be argued which the appellants regarded as being legal points which would set the 
framework for the negotiations, but to allow those issues to be deferred which were 
particularly appropriate for accommodations to be arrived at through 
negotiations.  Those accommodations might well take into account other matters 
than pure legal rights, for the benefit of all interested persons and not just for the 
parties to this litigation.  
[565] The precise proposal put forward by the parties split the issues in this way:  

1. Issues which the Appellants will argue on Appeal: 
(a) Aboriginal title is proprietary in nature; 
(b) Aboriginal rights are not rights of occupation and user; 
(c) Aboriginal title and rights were not and are not confined to 

village sites and the adjacent lands but were and are 
applicable over the whole of the territory; 

(d) Aboriginal title and rights are not held at the pleasure of the 
Crown; 

(e) Aboriginal rights as rights of ownership and jurisdiction are 
recognized by the common law; 

(f) The establishment of the mainland colony in 1858 and union 
with Canada in 1871, together with the division of powers in 
the constitution did not, separately or together, extinguish 
aboriginal jurisdiction; 

(g) Aboriginal rights cannot be limited to those practices 
engaged in by the Appellants' ancestors "a very long time 
before" the assertion of British Sovereignty; 

(h) The facts proved that the Appellants and their ancestors 
owned their lands, harvested, managed and conserved their 
resources and governed themselves by their institutions and 
were not "mere subsistence" societies; 

(i) The fur trade was not responsible for the presence of the 
Appellants and their ancestors in the "distant" territories; 

(j) The legal tests applicable to the determination of the 
geographic extent of the Appellants' territory; 

(k) Oral, reputation, anthropological and historical evidence 
were improperly excluded or not given proper weight by the 
trial judge; 
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(l) The Marshall decisions establish the fundamental principles 
of aboriginal rights at common law; 

(m) Consent is a requirement for the taking of Indian lands in 
British Columbia; 

(n) Treaty-making is relevant to British Columbia and is an 
obligation on the Crown; 

(o) The test for extinguishment in Sparrow was misapplied; 
(p) The pre-Confederation Colonial Instruments did not operate 

to extinguish aboriginal title in British Columbia; 
(q) The Royal Proclamation applied prospectively to British 

Columbia; 
(r) Governor Douglas had no power to extinguish. 

2. Issues among others to be referred to negotiation:  
(a) Whether the precise boundaries of the territory, subject to 

the aboriginal rights of the Appellants, are those in Ex.646-
9A and 9B as argued in Tab 6 at Appendix G of the 
Appellants' Factum; 

(b) The whole question of remedies including the precise 
location, scope, content and consequences of the 
Appellants' rights; 

(c) Damages; 
(d) Co-existence of the Appellants and the Province of British 

Columbia and Canada; 
(e) Any and all issues regarding the concept of extinguishment 

other than the issue of blanket extinguishment which will be 
argued in the Court of Appeal. 

[566] The Court reserved judgment on the application; ordered the argument of the 
appeal to go ahead on the dates set as if all issues raised by the parties in their 
factums were going to be dealt with by the Court; asked the parties to review in 
greater detail their arguments about splitting the issues in the course of their 
submissions on the appeal itself; and invited the amici curiae to make submissions 
on the powers of the Court to split the issues on the appeal and to hear some and 
defer some, and to make submissions on the consequences of doing so.  

6. The Revised Form of Order Sought by the Respective 
Parties 

[567] During the course of argument, the Court invited counsel for the plaintiffs to 
put forward a further revised form of order, having regard to their fully developed 
submissions, having regard to the possibility of settling a number of issues by 
negotiation, and having regard to some observations made by the Court about 
claims to jurisdiction and to self-government.  

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 146 
 

 

[568] In response to that invitation, counsel for the plaintiffs prepared this revised 
form of order, to which they directed a part of their argument:  

1. The Appeal be allowed. 
2. The Appellants have existing aboriginal rights which include: 

a. a right of ownership which extends to the enjoyment and 
possession of lands and resources within the claimed 
territory; 

b. a right to harvest, manage and conserve those lands and 
resources, having regard to 
i. the preservation and enhancement of the quality and 

productivity of the natural environment; 
ii. the immediate and long term economic, social and 

cultural benefits that may accrue to the Appellants 
and their future generations; and 

iii. consultation and co-operation with ministries and 
agencies of the Crown and with the private sector 
who may be affected by the exercise of the 
Appellants' rights;  

c. a right to maintain and develop their own institutions for the 
regulation of the ownership, harvesting, management and 
conservation of those lands and resources; 

d. an inherent right of self-government exercisable through 
their own institutions, to preserve and enhance their social, 
political, cultural, linguistic and spiritual identity; 

 in order to determine their development and safeguard their 
integrity as aboriginal peoples within Canada. 

3. In the alternative to 2, the Appellants have existing aboriginal 
rights which include: 
a. a proprietary interest in lands and resources within the 

claimed territory; 
b. a right to harvest, manage and conserve those lands and 

resources, having regard to: 
i. the preservation and enhancement of the quality and 

productivity of the natural environment; 
ii. the immediate and long term economic, social and 

cultural benefits that may accrue to the Appellants 
and their future generations; and 

iii. consultation and cooperation with ministries and 
agencies of the Crown and with the private sector 
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who may be affected by the exercise of the 
Appellants' rights; 

c. a right to maintain and develop their institutions for the 
regulation of their proprietary interest and the harvesting, 
management and conservation of those lands and 
resources; 

d. an inherent right of self-government exercisable through 
their own institutions to preserve and enhance their social, 
political, cultural, linguistic and spiritual identity; 

 in order to determine their development and safeguard their 
integrity as aboriginal peoples within Canada. 

4. The appeal be adjourned in part for a period of two years from 
the date of judgment or for such shorter period as the parties 
agree or as the Court may order and the Court retain jurisdiction 
over the identification and determination of: 
a. the lands in respect of which the Appellants have aboriginal 

rights; 
b. the scope of such rights on and to the said lands; and 
c. the Appellants' entitlement to and quantum of damages. 

5. In the alternative to 4, the identification and determination of: 
a. the lands in respect of which the Appellants have aboriginal 

rights; 
b. the scope of such rights on and to the said lands; and 
c. the Appellants' entitlement to and quantum of damages 
shall be remitted to the Supreme Court for determination. 

6. Pending the determination of the scope of the proprietary rights 
of the Appellants, no grants of land, interests in land, or right to 
use land or resources in the territory shall be made by the 
Province without the consent of the Appellants or by court 
orders. 

7. The Appellants shall have their costs in this Court and the Court 
below. 

[569] Counsel for the Provincial Crown requested the Court to make an order in 
these terms:  

The Respondent requests that this Court: 
(a) declare that there was not a blanket extinguishment of the 

Appellants' Aboriginal Rights; 
(b) declare that the Appellants have existing Aboriginal Rights with 

respect to an undefined portion of the territory in question; 
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(c) declare that a temporary transition period exists in the 
anticipation that the Appellants' claims will be resolved and the 
precise location, scope, content and consequences of their 
rights be further defined and implemented by the parties through 
negotiation; 

(d) allow the appeal in part, adjourn proceedings sine die, and 
retain jurisdiction over the matter in recognition that should 
agreement not be reached by the parties on the precise 
location, scope, content and consequences of the Appellants' 
Aboriginal Rights, the Court will proceed to address these 
issues. 

[570] Counsel for the Attorney General of Canada submitted "that the portions of 
the judgment of the learned trial judge in which he held that pre-Confederation 
Colonial enactments had the effect of extinguishing all the appellants' aboriginal 
rights or interests in land be varied".  The Attorney General of Canada also argued 
that "as a general proposition, it cannot be said that all limited forms of dedications, 
resource tenures and other legislated uses ... can be taken to extinguish aboriginal 
rights".  The argument is that some legislated uses may extinguish some rights, but 
other legislated uses which are in the same area as an area in which aboriginal 
rights exist may have no effect on those rights.  The Attorney General's submission 
is that this Court has neither been presented with the evidence nor the argument to 
permit it to consider issues of specific extinguishment of precise aboriginal rights. 

7. Splitting the Issues 

[571] Both the plaintiffs and the Provincial Crown urged the Court to take a 
purposive approach to the question of remedies in this case.  Both asked for 
declarations that the plaintiffs have certain aboriginal rights which have not been 
extinguished, but asked that the particular location, scope, content and 
consequences of those rights be permitted, following the making of the declarations 
that are requested, to be negotiated by the parties.  Neither party asked for an order 
that the parties be compelled to negotiate.  They asked only that declarations in 
general terms about the existence and nature of the plaintiffs' aboriginal rights be 
made by formal orders now, and that the remaining issues in the appeal be 
adjourned to permit the parties to use the general declarations that have been made 
as a framework for their negotiations.  They wish then to negotiate the precise 
application of the plaintiffs' rights to the present circumstances and to the 
contemplated future circumstances of the plaintiffs and others interested in the 
claimed area in a way that will accommodate all the interests involved, many of 
which are not represented in this litigation, in an overall political, social, economic, 
legal and constitutional blueprint for a just and prosperous society within the claimed 
area and throughout British Columbia.  
[572] I am sure that negotiation is a better way to resolve these overall political, 
social and economic questions than litigation.  This Court has said so 
before.  Indeed there has often been a sense of futility on the part of the parties, as 
well as on the part of the courts, in tackling legal issues in legal ways to provide legal 
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remedies, when those issues and those ways and those remedies can only reach a 
minor and possibly only symbolic aspect of the overall problem.  In this case, some 
questions that are theoretically amenable to legal answers, such as the precise 
nature of aboriginal practices in certain areas at certain times, leading to a 
determination of the scope of some of the modern aboriginal rights in the same 
areas, can only be answered on the basis of the flimsiest and most elusive of 
evidence, and, in my opinion, should not be answered, for once and for all, unless 
there is no alternative.  Furthermore, even purely legal questions about the precise 
inter-relationship between existing and future Crown-granted mineral rights, forest 
rights, railway rights, trapping rights, guiding and game rights and the like, on the 
one hand, and the plaintiffs' aboriginal rights, on the other, cannot be resolved on the 
evidence in this litigation which was not directed to the precise nature of that inter-
relationship.  Additionally, the aspects of those questions that relate to existing 
Crown-granted rights ought not to be resolved, in my opinion, without 
representations being made on behalf of the persons claiming to hold the rights. 
Finally, all questions in relation to the justification for an infringement of aboriginal 
rights under the Sparrow tests cannot be resolved in this litigation because those 
tests had not been enunciated when the evidence was being led in this case, and 
the evidence was not directed to those tests.  See R. v. Sparrow, [1990] 1 S.C.R. 
1075 at p.1112. 
[573] In short, the parties themselves want us to decide those issues raised by the 
pleadings and evidence where a decision will assist their negotiations, and they want 
us to do so by final orders which will render the Court functus on those very issues 
and which will make those issues subject to rights of appeal in the same way and 
with the same time limitations as any other final orders; but the parties wish us to 
adjourn other issues raised by the pleadings and the evidence on which the parties 
prefer that the answers be supplied by negotiation, settlement, and treaty.  In the 
context of such negotiations, other matters could also be dealt with, matters which 
are not raised by the pleadings and evidence between the parties in this 
litigation.  The parties also want to retain their rights to bring back before this Court 
for decision in the appeal itself the issues which are adjourned, against the 
possibility that negotiations may fail.  
[574] In The Queen v. Gamble, [1988] 2 S.C.R. 595 at 641, Madam Justice Wilson 
said that a purposive approach should be applied in the administration of Charter 
remedies as well as to the interpretation of Charter rights.  A similar point was made 
by Mr. Justice Sopinka in Osborne v. Canada (Treasury Board), [1991] 2 S.C.R. 
69 at p.104.  Examples of cases where the courts have applied a purposive 
approach to remedies include Saskatchewan Human Rights Commission v. 
Kodellas (1989), 60 D.L.R. (4th) 143 (Sask.C.A.); Manitoba Language Reference, 
[1985] 1 S.C.R. 721; Mahe v. Alberta, [1990] 1 S.C.R. 342; Marchand v. Simcoe 
County Board of Education (1986), 55 O.R. (2d) 638 (Ont.H.C.); and Marchand v. 
Simcoe County Board of Education (No.2) (1987), 61 O.R. (2d) 651 (Ont.H.C.); 
Dixon v. B.C. (A.G.) (No.1) (1989), 59 D.L.R. (4th) 247 (B.C.S.C.); and Dixon v. 
B.C. (A.G.) (No.2) (1989), 60 D.L.R. (4th) 445 (B.C.S.C.).  In the Manitoba 
Language case, the Mahe case, the Marchand case and the Dixon case, issues 
properly suitable for legal decision were split away from issues better suited for 
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legislative or administrative action, with the court retaining the power to deal with the 
unresolved issues, if necessary, or to work out more detailed orders on the issues 
that had been resolved. When the reserved issues returned to the court they did not 
simply return to the same judges.  They returned to a differently composed 
bench.  See particularly the Manitoba Language case and the Dixon case.  
[575] The formal jurisdiction of this Court to make an order splitting the issues in the 
way I have described is amply conferred by s.9 of the Court of Appeal Act.  It is 
common to split issues of liability from issues of damages both at trial and on 
appeal.  And, under the Rules, it is common for issues of law to be dealt with as 
separate questions before the action ever takes place.  See, for example, 
Donoghue v. Stevenson, [1932] A.C. 562.  
[576] At the request of the Court, the amici curiae made arguments directed to a 
submission that the court did not have power to make the kind of order requested by 
the parties, or, if it did have the power, ought not to exercise it.  The arguments were 
summarized by the amici curiae in this way:  

(a) To the extent that the Province and Appellants agree on the 
relief sought, such agreement is a reason for not granting the 
relief - the court should be slow to act where there is no dispute 
and no true contradicter before it. 

(b) The declarations sought will neither determine the rights of the 
parties, nor settle the issues between them.  Rather than create 
certainty they will foster uncertainty. 

(c) The Province's claim for a declaration "that there was not a 
blanket extinguishment of the Appellants' Aboriginal Rights" is 
otiose: the Appellants sought no such declaration, nor did the 
trial judge make any such finding.  

(d) The declarations sought would affect the rights of persons not 
parties to the case and the court should not make such orders 
without giving those affected an opportunity to be heard. 

(e) The question whether the Appellants have aboriginal rights 
which are protected by s.35(1) of the Constitution Act, 1982 
cannot be answered until the Court has engaged in the 
justificatory analysis required by Sparrow.  A declaration of 
"existing aboriginal rights" has no practical or legal effect. 

(f) Aboriginal rights under section 35 are not defined through 
negotiation.  Therefore, an adjournment to allow the Appellants 
and the Province to negotiate the precise location, scope, 
content or consequences of the Appellants' aboriginal rights 
would have no practical or legal effect. 

[577] I do not think it is necessary to address those arguments.  Each of them has 
some sensible point to make.  But none of them makes a true strike at the 
jurisdiction of the Court to split the issues.  
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[578] Perhaps I should add, however, in relation to point (f) and to s.35 of the 
Constitution Act, 1982, which I propose to set out in Sub-division IV (2) (d) of these 
reasons, that if the end result of negotiations is that a treaty or agreement is made 
which includes a land claims agreement then the rights confirmed or established by 
such an agreement must surely be rights acquired by the agreement within s-s.35(3) 
and as such must be regarded as constitutionally recognized and affirmed.  
[579] As will become apparent in Parts V and VI of these Reasons, I have 
concluded that there are fundamental errors of both law and fact in the reasons of 
the trial judge.  Accordingly, in my opinion the appeal ought to be allowed.  I hope 
that negotiations will take place to resolve the claims of the Gitksan and 
Wet'suwet'en peoples.  I hope that those negotiations lead to a satisfactory 
outcome.  But whether they do or whether they do not, in my opinion this Court, no 
matter how it is composed, will never be in a position to make findings of fact in 
substitution for the flawed findings of fact of the trial judge.  Without these findings 
the Court could never be in a position to deal with the legal issues which rest on 
them, such as the scope and content of rights and such as damages and 
compensation, until findings of fact are made by a trial judge who applies the correct 
law to the relevant questions and who has an opportunity to hear the witnesses and 
assess or re-assess their credibility.  
[580] Accordingly, if negotiations do not resolve these claims then in my opinion the 
unresolved matters must be brought back for a new trial before a judge of the 
Supreme Court of British Columbia.  
[581] So I would split the issues.  I would deal with those issues which the parties 
argued fully.  On the basis of my conclusions on those issues I would allow the 
appeal and order a new trial.  I would not order that any issues not dealt with in the 
judgment of the Court at this stage should come back again to this Court except 
through a new trial and a new appeal.  
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PART III 

THE ORIGIN AND NATURE OF ABORIGINAL TITLE AND 
ABORIGINAL RIGHTS 

[582] I propose to divide this subject up into Divisions and Sub-divisions in this way:  
1. The Leading Cases 

(a) Campbell v. Hall 
(b) St. Catherine’s Milling v. The Queen 
(c) In re Southern Rhodesia 
(d) Amodu Tijani v. Southern Nigeria 
(e) Calder v. A.G.B.C. 
(f) Baker Lake v. Minister of Indian Affairs 
(g) Guerin v. The Queen 
(h) Canadian Pacific Ltd. v. Paul 
(i) Roberts v. Canada 
(j) Pasco v. C.N.R. 
(k) R. v. Sparrow 
(l) Ontario (A.G.) v. Bear Island Foundation 
(m) Mabo v. The State of Queensland 

2. Some Conclusions from the Cases 

(a) The Recognition of Aboriginal Title and Rights by the 
Common Law:  The Doctrine of Continuity 

(b) What Makes an Aboriginal Right a Right, and What Makes it 
Aboriginal 

(c) Proprietary or Personal 
(d) Prescription and Custom 
(e) The Date and Significance of Sovereignty 

3. Summary on Aboriginal Rights in British Columbia 

1. The Leading Cases 

[583] I do not propose to discuss the background or formal decisions in these 
cases.  I propose only to indicate the contributions they have made to an 
understanding of aboriginal rights in Canada.  Some of the cases deal also with 
questions about extinguishment.  I do not intend to discuss that aspect of those 
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cases now.  I will come back to those cases when I reach the question of 
extinguishment.  

(a) Campbell v. Hall (1774), 1 Cowp. 204; 98 E.R. 1045. (K.B.) 
[584] Lord Mansfield, on behalf of the Court of King's Bench, stated six 
propositions, at pp. 208-209 (and at pp. 1047-1048 in the English Reports) in these 
terms:  

 A great deal has been said, and many authorities cited relative 
to propositions, in which both sides seem to be perfectly agreed; and 
which, indeed are too clear to be controverted.  The stating some of 
those propositions which we think quite clear, will lead us to see with 
greater perspicuity, what is the question upon the first point, and upon 
what hinge it turns.  I will state the propositions at large, and the first is 
this: 
 A country conquered by the British arms becomes a dominion of 
the King in the right of his Crown; and, therefore, necessarily subject to 
the Legislature, the Parliament of Great Britain. 
 The 2d is, that the conquered inhabitants once received under 
the King's protection, become subjects, and are to be universally 
considered in that light, not as enemies or aliens. 
 The 3d, that the articles of capitulation upon which the country is 
surrendered, and the articles of peace by which it is ceded, are sacred 
and inviolable according to their true intent and meaning. 
 The 4th, that the law and legislative government of every 
dominion, equally affects all persons and all property within the limits 
thereof; and is the rule of decision for all questions which arise 
there.  Whoever purchases, lives, or sues there, puts himself under the 
law of the place.  An Englishman in Ireland, Minorca, the Isle of Man, 
or the plantations, has no privilege distinct from the natives. 
 The 5th, that the laws of a conquered country continue in force, 
until they are altered by the conqueror: the absurd exception as to 
pagans, mentioned in Calvin's case, shews the universality and 
antiquity of the maxim.  For that distinction could not exist before the 
Christian aera; and in all probability arose from the mad enthusiasm of 
the Croisades.  In the present case the capitulation expressly provides 
and agrees, that they shall continue to be governed by their own laws, 
until His Majesty's further pleasure be known. 
 The 6th, and last proposition is, that if the King (and when I say 
the King, I always mean the King without the concurrence of 
Parliament,) has a power to alter the old and to introduce new laws in a 
conquered country, this legislation being subordinate, that is, 
subordinate to his own authority in Parliament, he cannot make any 
new change contrary to fundamental principles:  he cannot exempt an 
inhabitant from that particular dominion; as for instance, from the laws 
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of trade, or from the power of Parliament, or give him privileges 
exclusive of his other subjects; and so in many other instances which 
might be put.  (my emphasis) 

[585] If the laws of a conquered territory remain in force following the conquest, 
how much more should the laws of an occupied, organized but unconquered territory 
remain in force when Sovereignty is asserted over the organized society already 
present in the territory?  
[586] Campbell v. Hall has one further relevant aspect.  The issue in the case is 
related to the application of the Royal Proclamation of 1763 to Grenada, one of the 
four territories referred to directly in the Proclamation.  Just eleven years after the 
making of the Proclamation, Lord Mansfield was interpreting it in its context in the 
common law and in the Law of Nations and as reflecting those laws.  

(b) St. Catherine’s Milling v. The Queen (1888), 14 App. Cas. 46. 
(J.C.P.C.) 

[587] This decision turned on the interpretation and application of the Royal 
Proclamation of 1763 to lands which had been the hunting grounds of Ojibway 
Indians, but which had been surrendered by them to the Crown under a treaty made 
in 1873.  
[588] Lord Watson, at pp. 54-55, said this:  

 Whilst there have been changes in the administrative authority, 
there has been no change since the year 1763 in the character of the 
interest which its Indian inhabitants had in the lands surrendered by 
the treaty.  Their possession, such as it was, can only be ascribed to 
the general provisions made by the royal proclamation in favour of all 
Indian tribes then living under the Sovereignty and protection of the 
British Crown.  It was suggested in the course of the argument for the 
Dominion, that inasmuch as the proclamation recites that the territories 
thereby reserved for Indians had never "been ceded to or purchased 
by" the Crown, the entire property of the land remained with them. That 
inference is, however, at variance with the terms of the instrument, 
which shew that the tenure of the Indians was a personal and 
usufructuary right, dependent upon the good will of the Sovereign.  The 
lands reserved are expressly stated to be "parts of Our dominions and 
territories;" and it is declared to be the will and pleasure of the 
Sovereign that, "for the present," they shall be reserved for the use of 
the Indians, as their hunting grounds, under his protection and 
dominion. There was a great deal of learned discussion at the Bar with 
respect to the precise quality of the Indian right, but their Lordships do 
not consider it necessary to express any opinion upon that point. It 
appears to them to be sufficient for the purposes of this case that there 
has been all along vested in the Crown a substantial and paramount 
estate, underlying the Indian title, which became a plenum dominium 
whenever that title was surrendered or otherwise extinguished. (my 
emphasis) 
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[589] It is important to understand that the St. Catherine's case is about the 
interpretation of the Royal Proclamation of 1763.  The question of aboriginal title or 
aboriginal rights apart from the Royal Proclamation of 1763 was not dealt 
with.  The interest of the Indians in the land in question was thought to depend on 
the Proclamation made in England in 1763.  We now know that aboriginal rights do 
not depend on the Proclamation, although other rights could be conferred by the 
Proclamation and aboriginal rights could be confirmed by the Proclamation.  
[590] The conclusion that the "tenure" of the Indians was a personal and 
usufructuary right, dependent upon the good will of the Sovereign, is derived entirely 
from "the terms of the instrument", that is, the Royal Proclamation of 1763, and it is 
the instrument and the instrument alone which is used to defeat the argument that 
unless the lands in question had been ceded to or purchased by the Crown, the 
entire property of the land remained with the Indians.  So the St. Catherine's case 
does not relate to and does not decide anything at all about aboriginal rights 
generally.  It relates to and decides only about the interpretation of the Royal 
Proclamation of 1763.  
[591] As Viscount Haldane said in Amodu Tijani, [1921] A.C. 399 (J.C.P.C.) at pp. 
402-403, and Chief Justice Dickson said in Guerin, [1984] 2 S.C.R. 335 (S.C.C.) at 
p.382, the use of common law land tenure concepts tends to obscure rather than 
assist an understanding of Indian title.  It seems to me, even more so, that the use of 
the usufructuary concept, derived from Roman law, with which common law lawyers 
are usually entirely unfamiliar, does not provide any insight into aboriginal title and is 
indeed both inaccurate and misunderstood.  

(c) In Re Southern Rhodesia, [1919] A.C. 211. (J.C.P.C.)  
[592] This case concerns the conquest of the territory occupied by King Lobengula 
and the Matabele and Mashona nations by the British South Africa Company.  Lord 
Sumner said this, at pp. 233-4:  

 The estimation of the rights of aboriginal tribes is always 
inherently difficult.  Some tribes are so low in the scale of social 
organization that their usages and conceptions of rights and duties are 
not to be reconciled with the institutions or the legal ideas of civilized 
society.  Such a gulf cannot be bridged.  It would be idle to impute to 
such people some shadow of the rights known to our law and then to 
transmute it into the substance of transferable rights of property as we 
know them.  In the present case it would make each and every person 
by a fictional inheritance a landed proprietor "richer than all his 
tribe."  On the other hand, there are indigenous peoples whose legal 
conceptions, though differently developed, are hardly less precise than 
our own.  When once they have been studied and understood they are 
no less enforceable than rights arising under English law. (my 
emphasis) 

[593] The description by Lord Sumner for the Judicial Committee in 1919 of the 
rights of a conquered people to retain their laws and their title to their lands is almost 
exactly the same as the description of those rights by Lord Mansfield in Campbell v. 
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Hall in 1774.  If a conquered people maintain those rights, how much more so would 
an unconquered people retain their laws and their title to their lands, following an 
assertion of Sovereignty by the Crown?  

(d) Amodu Tijani v. Southern Nigeria, [1921] 2 A.C. 399. (J.C.P.C.) 
[594] This case related to the origin and nature of the aboriginal title to land in 
Nigeria.  Viscount Haldane, on behalf of the Judicial Committee of the Privy Council, 
said this at pp. 402-403:  

 Their Lordships make the preliminary observation that in 
interpreting the native title to land, not only in Southern Nigeria, but 
other parts of the British Empire, much caution is essential. There is a 
tendency, operating at times unconsciously, to render that title 
conceptually in terms which are appropriate only to systems which 
have grown up under English law.  But this tendency has to be held in 
check closely.  As a rule, in the various systems of native 
jurisprudence throughout the Empire, there is no such full Division 
between property and possession as English lawyers are familiar with.  
(my emphasis) 

[595] At pp. 403-404:  
 The title, such as it is, may not be that of the individual, as in 
this country it nearly always is in some form, but may be that of a 
community.  Such a community may have the possessory title to the 
common enjoyment of a usufruct, with customs under which its 
individual members are admitted to enjoyment, and even to a right of 
transmitting the individual enjoyment as members by assignment inter 
vivos or by succession.  To ascertain how far this latter development of 
right has progressed involves the study of the history of the particular 
community and its usages in each case.  Abstract principles fashioned 
a priori are of but little assistance, and are as often as not misleading.  
(my emphasis) 

[596] And at pp. 409-410:  
 Their Lordships think that the learned Chief Justice in the 
judgment thus summarised, which virtually excludes the legal reality of 
the community usufruct, has failed to recognize the real character of 
the title to land occupied by a native community.  That title, as they 
have pointed out, is prima facie based, not on such individual 
ownership as English law has made familiar, but on a communal 
usufructuary occupation, which may be so complete as to reduce any 
radical right in the Sovereign to one which only extends to 
comparatively limited rights of administrative interference.  (my 
emphasis) 

[597] There are two important points to note.  The first is that one must free oneself 
from common law property law concepts when one is considering the nature of the 
interest of indigenous people in their land.  It may be wholly unlike any common law 
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estate or tenure.  There is no need to use comparisons to the common law.  Such 
comparisons may well be misleading.  In particular, it may be misleading to separate 
title into property and possession and to equate title and ownership with property 
and not possession.  The second is that the initial exercise of Sovereignty by the 
Crown need not carry with it the radical title to the land, and even if it does, the 
radical title may not carry beneficial ownership.  If the radical title becomes vested in 
the Crown, nonetheless, unless the aboriginal titles and aboriginal rights of the 
indigenous peoples are clearly and plainly taken away, those titles and rights 
remain, and may be so complete as to reduce any radical title or right in the 
Sovereign to one of administration only.  

(e) Calder v. A.G.B.C., [1973] S.C.R. 313. 
[598] This case is in many respects closely similar to the present appeal.  Mr. 
Calder was a Nishga representative.  The Nishga are neighbours to the west of the 
Gitksan.  The action was for a declaration that the aboriginal title to the Nishga lands 
had never been extinguished.  
[599] Mr. Justice Judson, on behalf of himself, Mr. Justice Martland and Mr. Justice 
Ritchie, decided that the Royal Proclamation of 1763 did not apply because it 
referred to Indians who lived under British protection, and the Nishgas did not live 
under British protection in 1763.  He decided also that the Nishgas had held an 
aboriginal title to their ancestral lands in 1858, quite apart from any question about 
the application of the Royal Proclamation of 1763.  He said this, at p.328:  

 Although I think that it is clear that Indian title in British Columbia 
cannot owe its origin to the Proclamation of 1763, the fact is that when 
the settlers came, the Indians were there, organized in societies and 
occupying the land as their forefathers had done for centuries.  This is 
what Indian title means and it does not help one in the solution of this 
problem to call it a "personal or usufructuary right".  What they are 
asserting in this action is that they had a right to continue to live on 
their lands as their forefathers had lived and that this right has never 
been lawfully extinguished.  (my emphasis) 

[600] Mr. Justice Judson then summarized the Colonial enactments and said this, 
at p.344:  

 In my opinion, in the present case, the Sovereign authority 
elected to exercise complete dominion over the lands in question, 
adverse to any right of occupancy which the Nishga Tribe might have 
had, when, by legislation, it opened up such lands for settlement, 
subject to the reserves of land set aside for Indian occupation. 

[601] Mr. Justice Hall, on behalf of himself, Mr. Justice Spence and Mr. Justice 
Laskin, decided that the Royal Proclamation of 1763 applied to the Nishgas 
through being a part of the law of England, which followed the flag, and which, on 
the assertion of Sovereignty, and the general introduction of English law over the 
whole Province, became the law of British Columbia.  Mr. Justice Hall also decided 
that the Nishgas had aboriginal title to the lands independently of the Royal 
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Proclamation.  Mr. Justice Hall described their claim to aboriginal title in this way, at 
pp. 352-353:  

 Their position is that they possess a right of occupation against 
the world except the Crown and that the Crown has not to date lawfully 
extinguished that right.  The essence of the action is that such rights as 
the Nishgas possessed in 1858 continue to this date.  Accordingly, the 
declaratory judgment asked for implies that the status quo continues 
and this means that if the right is to be extinguished it must be done by 
specific legislation in accordance with the law. 
 The right to possession claimed is not prescriptive in origin 
because a prescriptive right presupposes a prior right in some other 
person or authority.  Since it is admitted that the Nishgas have been in 
possession since time immemorial, that fact negatives that anyone 
ever had or claimed prior possession. 
 The Nishgas do not claim to be able to sell or alienate their right 
to possession except to the Crown.  They claim the right to remain in 
possession themselves and to enjoy the fruits of that possession.  (my 
emphasis) 

[602] In my opinion, the key sentences in that passage are those that I have 
underlined.  While it was admitted that the Nishgas had been in possession since 
time immemorial, it was not the rights since time immemorial that were claimed, but 
the rights as they existed in 1858, the date taken by Mr. Justice Hall as the date of 
Sovereignty, and certainly the date of the reception of English law into British 
Columbia.  The right is not prescriptive in nature. It does not depend on adverse 
possession for a long period. There is no one against whom it could be adversely 
possessed. It rests on established possession, exclusive or shared.  And the right is 
a continuation to the present of the right that existed in 1858.  
[603] Mr. Justice Hall decided that the rights as claimed had been proven to exist in 
fact, and that they had not been extinguished by Colonial Proclamations, Ordinances 
or enactments between 1858 and 1871, when British Columbia joined 
Confederation.  Even if the Proclamations made by James Douglas, the Governor of 
the Colony, before a Legislative Council was established in 1864, could be thought 
capable, in their terms, of extinguishing aboriginal title, James Douglas, by the terms 
of his commission, did not have the power to make a Proclamation having such an 
effect.  
[604] Mr. Justice Pigeon did not decide any of the issues I have described.  He 
decided that the Indians could not proceed with their claim without a fiat.  That 
conclusion was also reached by Mr. Justice Judson, Mr. Justice Martland and Mr. 
Justice Ritchie.  The result was that the action was dismissed on a purely procedural 
ground.  The questions of law relating to the aboriginal title of the Nishgas, and 
whether any such title had been extinguished, remained undecided.  

(f) Baker Lake v. Ministry of Indian Affairs, [1980] 1 F.C. 518. 
(F.C.T.D.) 
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[605] This was a judgment of Mr. Justice Mahoney, sitting as a trial judge in the 
Federal Court.  It related to a claim of a number of Inuit and their representatives for 
a declaration of an aboriginal title to a portion of the land of the Northwest Territories 
surrounding the Hamlet of Baker Lake.  Mr. Justice Mahoney decided that the 
Calder case rendered untenable the argument that no aboriginal title exists in a 
settled as distinct from a conquered or ceded colony; and he rejected the argument 
that there is no aboriginal title unless it has been recognized by statute or 
prerogative Act of the Crown, or by laws having statutory effect. 
[606] At pp. 557-558, Mr. Justice Mahoney said this:  

 The elements which the plaintiffs must prove to establish an 
aboriginal title cognizable at common law are: 
1. That they and their ancestors were members of an organized 
society. 
2. That the organized society occupied the specific territory over 
which they assert the aboriginal title. 
3. That the occupation was to the exclusion of other organized 
societies. 
4. That the occupation was an established fact at the time 
Sovereignty was asserted by England. 
 Decisions supporting these propositions include those of the 
Supreme court of Canada in Kruger v. The Queen and the Calder 
case and those of the United States Supreme Court in Johnson v. 
M'Intosh, Worcester v. The State of Georgia (supra) and United 
States of America v. Santa Fe Pacific Railroad Company. 
 Proof that the plaintiffs and their ancestors were members of an 
organized society is required by the authorities.  In quoting Mr. Justice 
Judson's Calder judgment, I emphasized the phrase "organized in 
societies" and I repeated the emphasis Mr. Justice Hall had included in 
quoting the passage from Worcester v. The State of Georgia: 
"having institutions of their own, and governing themselves by their 
own laws". 

[607] Mr. Justice Mahoney referred to In re Southern Rhodesia and then said at 
p.559:  

 The fact is that the aboriginal Inuit had an organized society.  It 
was not a society with very elaborate institutions but it was a society 
organized to exploit the resources available on the barrens and 
essential to sustain human life there. That was about all they could do: 
hunt and fish and survive.  The aboriginal title asserted here 
encompasses only the right to hunt and fish as their ancestors did.  
(my emphasis) 

[608] And at p.563, Mr. Justice Mahoney continued:  
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 In the result, I find, on a balance of probabilities on the evidence 
before me, that, at the time England asserted Sovereignty over the 
barren lands west of Hudson Bay, the Inuit were the exclusive 
occupants of a portion of the barren lands…  An aboriginal title to that 
territory, carrying with it the right freely to move about and hunt and 
fish over it, vested at common law in the Inuit. 

[609] Mr. Justice Mahoney, in my opinion, in adopting his four tests, which by being 
enumerated, of course, have come to have the usual extra force that seems to follow 
from enumeration, correctly concluded that there must be an organized society in 
occupation of specific territory, though the occupation may be nomadic, at the time 
of the assertion of British Sovereignty.  The reason why there must be an organized 
society is that it is only in such a society that the practices of the people reveal that 
there are recognized rights which underlie the practices.  
[610] Mr. Justice Mahoney, in my opinion, also correctly concluded that the 
occupation of the land and the exercise of the practices and rights of the indigenous 
peoples from time immemorial was not a part of the tests for the existence of 
aboriginal rights at the time of Sovereignty. Aboriginal rights are not prescriptive 
rights but are rather those rights which are established and recognized within the 
organized society of the indigenous people at the time of the assertion of 
Sovereignty by the Crown.  I propose to return to this point in Sub-division (d), 
"Prescription and Custom".  
[611] I am in some disagreement with Mr. Justice Mahoney about the third test, 
namely that the occupation had to be to the exclusion of other organized 
societies.  If the right that is asserted in modern times is a right to exclusive 
occupation then, of course, exclusive occupation must be shown at the time of 
Sovereignty and earlier.  But if the right that is asserted in modern times is a right to 
occupation that is shared by two or three separate organized societies of indigenous 
people, who shared such occupancy at the time of Sovereignty and earlier, and who, 
in each of their societies, recognized or controlled the exercise of the shared rights 
by their own societies, then I do not see why there should not be an aboriginal right 
to shared occupancy. Such a right of shared occupancy between two tribes of 
Indians but to the exclusion of others has been recognized in the United States in 
Turtle Mountain Band v. U.S., 490 F. 2d 935 (1974) at p.944; U.S. v. Pueblo of 
San Ildefonso, 513 F. 2d 1383 (1975) at pp. 1394-5; and Strong v. U.S., 518 F. 2d 
556 (1975) at pp. 561-2.  

(g) Guerin v. The Queen, [1984] 2 S.C.R. 335. 
[612] This case dealt with Indian reserve lands and particularly with the fiduciary 
obligations of the Crown to the Indians on the surrender of reserve lands.  
[613] Mr. Justice Dickson discussed the nature of aboriginal title which he 
considered to be the same on reserve lands as on non-reserve lands.  
[614] Mr. Justice Dickson, under the heading "The Existence of Indian Title", said 
this, at p.378:  
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 The principle that a change in Sovereignty over a particular 
territory does not in general affect the presumptive title of the 
inhabitants was approved by the Privy Council in Amodu Tijani v. 
Southern Nigeria (Secretary), [1921] 2 A.C. 399. That principle 
supports the assumption implicit in Calder that Indian title is an 
independent legal right which, although recognized by the Royal 
Proclamation of 1763, nonetheless predates it.  (my emphasis) 

[615] Under the heading "The Nature of Indian Title" Mr. Justice Dickson said this at 
p.382:  

 It appears to me that there is no real conflict between the cases 
which characterize Indian title as a beneficial interest of some sort, and 
those which characterize it a personal, usufructuary right.  Any 
apparent inconsistency derives from the fact that in describing what 
constitutes a unique interest in land the courts have almost inevitably 
found themselves applying a somewhat inappropriate terminology 
drawn from general property law.  There is a core of truth in the way 
that each of the two lines of authority has described native title, but an 
appearance of conflict has nonetheless arisen because in neither case 
is the categorization quite accurate. 
 Indians have a legal right to occupy and possess certain lands, 
the ultimate title to which is in the Crown.  While their interest does not, 
strictly speaking, amount to beneficial ownership, neither is its nature 
completely exhausted by the concept of a personal right.  It is true that 
the sui generis interest which the Indians have in the land is personal 
in the sense that it cannot be transferred to a grantee, but it is also 
true, as will presently appear, that the interest gives rise upon 
surrender to a distinctive fiduciary obligation on the part of the Crown 
to deal with the land for the benefit of the surrendering Indians.  These 
two aspects of Indian title go together, since the Crown's original 
purpose in declaring the Indians' interest to be inalienable otherwise 
than to the Crown was to facilitate the Crown's ability to represent the 
Indians in dealings with third parties.  The nature of the Indians' 
interest is therefore best characterized by its general inalienability, 
coupled with the fact that the Crown is under an obligation to deal with 
the land on the Indians' behalf when the interest is surrendered. Any 
description of Indian title which goes beyond these two features is both 
unnecessary and potentially misleading.  (my emphasis) 

[616] Of course, when Mr. Justice Dickson said that any description of Indian title 
which goes beyond the feature of inalienability and the feature of giving rise to a 
fiduciary obligation on the part of the Crown when it is surrendered is unnecessary 
and potentially misleading, he was referring only to the issues being considered in 
the Guerin case.  Other issues such as the conflict between aboriginal title and 
Crown-granted tenures will in many cases require a more detailed examination of 
the characteristics of aboriginal title.  
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(h) Canadian Pacific Railway Ltd. v. Paul, [1988] 2 S.C.R. 654. 
[617] This case dealt with lands conveyed by a former owner to the Crown for the 
use of a tribe of Indians.  
[618] In reasons "for the Court" the Supreme Court of Canada said, at p.677:  

 Courts have generally taken as their starting point the case of 
St. Catherine’s Milling and Lumber Co. v. The Queen (1888), 14 
App. Cas. 46 (P.C.), in which Indian title was described at p. 54 as a 
"personal and usufructuary right".  This has at times been interpreted 
as meaning that Indian title is merely a personal right which cannot be 
elevated to the status of a proprietary interest so as to compete on an 
equal footing with other proprietary interests.  However, we are of the 
opinion that the right was characterized as purely personal for the sole 
purpose of emphasizing its generally inalienable nature; it could not be 
transferred, sold or surrendered to anyone other than the Crown.  (my 
emphasis) 

[619] And the Court said at p.678:  
 The inescapable conclusion from the Court's analysis of Indian 
title up to this point is that the Indian interest in land is truly sui generis. 
It is more than the right to enjoyment and occupancy although, as 
Dickson J. pointed out in Guerin, it is difficult to describe what more in 
traditional property law terminology.  (my emphasis) 
(i) Roberts v. Canada, [1989] 1 S.C.R. 322.  

[620] This case concerned a dispute between two Indian bands about which of 
them was entitled to exclusive use and occupancy of a reserve near Campbell 
River.  In reasons for the Court, Madam Justice Wilson said, at pp. 339-340:  

 However, I think that the existence of "Federal common law" in 
some areas is expressly recognized by Laskin C.J.C. and the question 
for us, therefore, is whether the law of aboriginal title is Federal 
common law. 
 I believe that it is.  In Calder v. A.G.B.C., [1973] S.C.R. 313 this 
Court recognized aboriginal title as a legal right derived from the 
Indians' historic occupation and possession of their tribal lands.  As 
Dickson J. (as he then was) pointed out in Guerin, supra, aboriginal 
title pre-dated colonization by the British and survived British claims of 
Sovereignty.  The Indians' right of occupation and possession 
continued as a "burden on the radical or final title of the Sovereign": 
per Viscount Haldane in Amodu Tijani v. South. Nigeria (Secretary), 
[1921] 2 A.C. 399 at 403 (P.C.).  (my emphasis) 

(j) Pasco v. C.N.R. (1989), 56 D.L.R. (4th) 404. (B.C.C.A.) 
[621] This was an appeal heard by this Court sitting in a Division comprised of Mr. 
Justice Carrothers, Mr. Justice Macfarlane and Mr. Justice Wallace.  The appeal 
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raised questions about aboriginal title and aboriginal rights in relation to capacity to 
bring a representative action.  
[622] Mr. Justice Macfarlane, in reasons for the Court, at p.411, adopted the four 
part test in relation to the elements which must be proven by the plaintiffs in order to 
establish an aboriginal title or aboriginal right, as those four elements were put 
forward by Mr. Justice Mahoney in the Baker Lake case, namely:  

1. That they and their ancestors were members of an organized 
society. 

2. That the organized society occupied the specific territory over 
which they assert the aboriginal title. 

3. That the occupation was to the exclusion of other organized 
societies. 

4. That the occupation was an established fact at the time 
Sovereignty was asserted by England. 

[623] Then at p.412, after further reference to the reasons of Mr. Justice Mahoney 
in Baker Lake, Mr. Justice Macfarlane said this:  

 In my opinion, the date at which it must be shown that there was 
an organized society occupying the specific territory over which the 
plaintiffs, as descendants of the members of that society, now assert 
aboriginal title is the date at which Sovereignty was asserted by the 
Europeans.  (my emphasis) 

[624] So long as one accepts that the vesting of radical title in the Crown and the 
successful assertion of Sovereignty occurred simultaneously, I agree with that 
conclusion.  It was not argued otherwise in this case. Subject to that caution, the 
conclusion is amply supported by the authorities to which I have already referred, 
and as far as I am aware, there is no authority to the contrary.  So I propose to 
accept that conclusion for the purposes of this case.  But it may have to be re-
examined in relation to a consideration of the nature of the aboriginal title, if any, of 
Métis people, and to similar questions about the acquisition of aboriginal rights after 
Sovereignty.  

(k) R. v. Sparrow, [1990] 1 S.C.R. 1075. 
[625] This case related to whether Mr. Sparrow was entitled to fish for salmon in the 
exercise of an aboriginal right to do so using a larger drift-net than was permitted 
under the Fisheries Act Regulatory Scheme.  
[626] The judgment of the Supreme Court of Canada was delivered as a joint 
judgment of Chief Justice Dickson and Mr. Justice La Forest.  They said this, at 
p.1094:  

 The evidence reveals that the Musqueam have lived in the area 
as an organized society long before the coming of European settlers, 
and that the taking of salmon was an integral part of their lives and 
remains so to this day.  (my emphasis) 
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[627] Chief Justice Dickson and Mr. Justice La Forest said this, at p.1099:  
 In our opinion, the Court of Appeal made no mistake in holding 
that the Indians have an existing aboriginal right to fish in the area 
where Mr. Sparrow was fishing at the time of the charge.  This 
approach is consistent with ensuring that an aboriginal right should not 
be defined by incorporating the ways in which it has been regulated in 
the past. 
 The scope of the existing Musqueam right to fish must now be 
delineated.  The anthropological evidence relied on to establish the 
existence of the right suggests that, for the Musqueam, the salmon 
fishery has always constituted an integral part of their distinctive 
culture.  Its significant role involved not only consumption for 
subsistence purposes, but also consumption of salmon on ceremonial 
and social occasions.  The Musqueam have always fished for reasons 
connected to their cultural and physical survival.  As we stated earlier, 
the right to do so may be exercised in a contemporary manner.  (my 
emphasis) 

[628] In my opinion, the first passage that I have quoted is significant in its 
reference to living in the area as an organized society.  In my opinion, the second 
passage is significant in establishing, first, that an aboriginal right should not be 
defined by incorporating ways it has been regulated in the past by the settling 
society, and, second, that an aboriginal right may be exercised in a contemporary 
manner.  

(l) Ontario (Attorney General) v. Bear Island Foundation, [1991] 
2 S.C.R. 570. 

[629] This case concerned a claim to aboriginal rights over land in Ontario by 
members of the Temagami Band of Indians.  The trial judge found that the claimants 
had no aboriginal rights to the land and that even if they had such rights, those rights 
had been extinguished by the Robinson-Huron Treaty of 1850.  The Ontario Court 
of Appeal made, for the purposes of the appeal, an assumption that an aboriginal 
right existed, but found that it had been extinguished by the treaty.  
[630] In reasons "for the Court", the Supreme Court of Canada at p.574 quoted one 
passage from the reasons of the trial judge, Mr. Justice Steele.  This was the 
passage: 

 I will deal with the entitlement of the defendants to aboriginal 
rights in the Land Claim Area.  I find that the defendants have failed to 
prove that their ancestors were an organized band level of society in 
1763; that, as an organized society, they had exclusive occupation of 
the Land Claim Area in 1763; or that, as an organized society, they 
continued to exclusively occupy and make aboriginal use of the Land 
Claim Area from 1763 or the time of coming of settlement to the date 
the action was commenced. 
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[631] Then, in a short set of reasons, the Supreme Court of Canada said this at pp. 
574-75:  

 We do not take issue with the numerous specific findings of fact 
in the courts below, and it is, therefore, not necessary to recapitulate 
them here. 
 It does not necessarily follow, however, that we agree with all 
the legal findings based on those facts.  In particular, we find that on 
the facts found by the trial judge the Indians exercised sufficient 
occupation of the lands in question throughout the relevant period to 
establish an aboriginal right:  see, in this context, Simon v. The 
Queen, [1985] 2 S.C.R. 387; 62 N.R. 366; 71 N.S.R. (2d) 15; 171 
A.P.R. 15; R. v. Sparrow, [1990] 1 S.C.R. 1075; 111 N.R. 241.  In our 
view, the trial judge was misled by the considerations which appear in 
the passage from his reasons quoted earlier.  (my emphasis) 

[632] However, the Court concluded that if the aboriginal rights were not 
extinguished by the Treaty they were surrendered by events following the Treaty.  
[633] I conclude from the Bear Island case that the tests expressed by Mr. Justice 
Mahoney in the Baker Lake case, and applied by Mr. Justice Steele in the quoted 
passage in the Bear Island case, may not express accurately the necessary 
preconditions to the establishment of aboriginal title, or at least that they should not 
be applied as if they were four rigid technical tests, but rather as guides to a single 
composite test relating to use of the land in an organized way by a socially cohesive 
society.  
[634] I do not believe that the "organized" concept should be taken to have been 
abandoned by the Supreme Court of Canada since it was expressly referred to in 
Sparrow and was not directly overruled in the Bear Island Foundation case.  

(m) Mabo v. The State of Queensland (1992), 107 A.L.R. 1. 
(H.C.A.) 

[635] Judgment in the Mabo case was handed down in the High Court of Australia 
during the argument on this appeal.  We had some oral submissions on the Mabo 
decision and we invited and received further written submissions.  Mabo is an 
important case in relation to the recognition of aboriginal title and aboriginal rights 
under the common law.  
[636] A majority judgment was delivered by Mr. Justice Brennan, with whom Chief 
Justice Mason, and Mr. Justice McHugh agreed.  A concurring joint majority 
judgment was delivered by Mr. Justice Deane and Madam Justice Gaudron, and a 
concurring majority judgment was delivered by Mr. Justice Toohey.  Mr. Justice 
Dawson dissented.  
[637] All the members of the Court agreed that the result of the judgment was that 
six members of the Court were in agreement "that the common law of [Australia] 
recognizes a form of native title which, in the cases where it has not been 
extinguished, reflects the entitlement of the indigenous inhabitants, in accordance 
with their laws or customs, to their traditional lands and that, subject to the effect of 
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some particular Crown leases, the land entitlement of the Murray Islanders in 
accordance with their laws or customs is preserved, as native title, under the law of 
Queensland.", as was said by Chief Justice Mason and Mr. Justice McHugh at p.7.  
[638] Of the majority, three concluded that the native title was proprietary, two 
concluded that it was personal, and one concluded that it did not matter.  Three 
decided that extinguishment of native title by inconsistent grant was wrongful and 
gave rise to a claim for compensatory damages.  Three decided that extinguishment 
by inconsistent grant did not give rise to a claim for compensatory damages. Taking 
into account the dissent of Mr. Justice Dawson, a majority of four to three decided 
that extinguishment by inconsistent grant did not give rise to a claim for 
compensatory damages.  I will be returning to the Mabo case on the issue of 
extinguishment.  But I would like to refer to one or two helpful passages (out of 
many) on the origin and nature of aboriginal title and aboriginal rights.  
[639] Mr. Justice Brennan said these things:  
[640] at p.18:  

 In discharging its duty to declare the common law of Australia, 
this Court is not free to adopt rules that accord with contemporary 
notions of justice and human rights if their adoption would fracture the 
skeleton of principle which gives the body of our law its shape and 
internal consistency. Australian law is not only the historical successor 
of, but is an organic development from, the law of England.  Although 
our law is the prisoner of its history, it is not now bound by decisions of 
courts in the hierarchy of an Empire then concerned with the 
development of its colonies. 

[641] at p.28:  
 If it were permissible in past centuries to keep the common law 
in step with international law, it is imperative in today's world that the 
common law should neither be nor be seen to be frozen in an age of 
racial discrimination. 

[642] at p.28:  
 The fiction by which the rights and interests of indigenous 
inhabitants in land were treated as non-existent was justified by a 
policy which has no place in the contemporary law of this country. 

[643] at p.29:  
 A common law doctrine founded on unjust discrimination in the 
enjoyment of civil and political rights demands reconsideration.  It is 
contrary both to international standards and to the fundamental values 
of our common law to entrench a discriminatory rule which, because of 
the supposed position on the scale of social organisation of the 
indigenous inhabitants of a settled colony, denies them a right to 
occupy their traditional lands. 
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[644] at p.31:  
 It was only by fastening on the notion that a settled colony was 
terra nullius that it was possible to predicate of the Crown the 
acquisition of ownership of land in a colony already occupied by 
indigenous inhabitants.  It was only on the hypothesis that there was 
nobody in occupation that it could be said that the Crown was the 
owner because there was no other. 

[645] at pp. 35-36:  
 Recognition of the radical title of the Crown is quite consistent 
with recognition of native title to land, for the radical title, without more, 
is merely a logical postulate required to support the doctrine of tenure 
(when the Crown has exercised its Sovereign Power to grant an 
interest in land) and to support the plenary title of the Crown (when the 
Crown has exercised its Sovereign Power to appropriate to itself 
ownership of parcels of land within the Crown's territory).  Unless the 
Sovereign Power is exercised in one or another of those ways, there is 
no reason why land within the Crown's territory should not continue to 
be subject to native title.  It is only the fallacy of equating Sovereignty 
and beneficial ownership of land that gives rise to the notion that native 
title is extinguished by the acquisition of Sovereignty. 
 If it be necessary to categorize an interest in land as proprietary 
in order that it survive a change in Sovereignty, the interest possessed 
by a community that is in exclusive possession of land falls into that 
category.  Whether or not land is owned by individual members of a 
community, a community which asserts and asserts effectively that 
none but its members has any right to occupy or use the land has an 
interest in the land that must be proprietary in nature:  there is no other 
proprietor.  It would be wrong, in my opinion, to point to the 
inalienability of land by that community and, by importing definitions of 
"property" which require alienability under the municipal laws of our 
society, to deny that the indigenous people owned their land.  The 
ownership of land within a territory in the exclusive occupation of a 
people must be vested in that people:  land is susceptible of 
ownership, and there are no other owners.  True it is that land in 
exclusive possession of an indigenous people is not, in any private law 
sense, alienable property for the laws and customs of an indigenous 
people do not generally contemplate the alienation of people's 
traditional land.  But the common law has asserted that, if the Crown 
should acquire Sovereignty over that land, the new Sovereign may 
extinguish the indigenous people's interest in the land and create 
proprietary rights in its place and it would be curious if, in place of 
interests that were classified as non-proprietary, proprietary rights 
could be created.  Where a proprietary title capable of recognition by 
the common law is found to have been possessed by a community in 
occupation of a territory, there is no reason why that title should not be 
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recognized as a burden on the Crown's radical title when the Crown 
acquires Sovereignty over that territory.  The fact that individual 
members of the community, like the individual plaintiff Aborigines in 
Milirrpum, enjoy only usufructuary rights that are not proprietary in 
nature is no impediment to the recognition of a proprietary community 
title.  Indeed, it is not possible to admit traditional usufructuary rights 
without admitting a traditional proprietary community title.  There may 
be difficulties of proof of boundaries or of membership of the 
community or of representatives of the community which was in 
exclusive possession, but those difficulties afford no reason for 
denying the existence of a proprietary community title capable of 
recognition by the common law.  That being so, there is no impediment 
to the recognition of individual non-proprietary rights that are derived 
from the community's laws and customs and are dependent on the 
community title.  A fortiori, there can be no impediment to the 
recognition of individual proprietary rights. 

[646] at p.41:  
 In Calder v. Attorney General of British Columbia Hall J. 
rejected as "wholly wrong" "the proposition that after conquest or 
discovery the native peoples have no rights at all except those 
subsequently granted or recognized by the conqueror or discoverer." 
 The preferable rule, supported by the authorities cited, is that a 
mere change in Sovereignty does not extinguish native title to 
land.  (The term "native title" conveniently describes the interests and 
rights of indigenous inhabitants in land, whether communal, group or 
individual, possessed under the traditional laws acknowledged by and 
the traditional customs observed by the indigenous inhabitants.)  The 
preferable rule equates the indigenous inhabitants of a settled colony 
with the inhabitants of a conquered colony in respect of their rights and 
interests in land and recognizes in the indigenous inhabitants of a 
settled colony the rights and interests recognized by the Privy Council 
in In re Southern Rhodesia as surviving to the benefit of the residents 
of a conquered colony. 

[647] at p.42:  
 Native title, though recognised by the common law, is not an 
institution of the common law and is not alienable by the common 
law.  Its alienability is dependent on the laws from which it is derived. 

[648] at p.42:  
 Native title has its origin in and is given content by the traditional 
laws acknowledged by and the traditional customs observed by the 
indigenous inhabitants of a territory. 

[649] at p.44:  
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 [N]ative title, being recognized by the common law (though not 
as a common law tenure) may be protected by such legal or equitable 
remedies as are appropriate to the particular rights and interests 
established by the evidence, whether proprietary or personal and 
usufructuary in nature and whether possessed by a community, a 
group or an individual. The incidents of a particular native title relating 
to inheritance, the transmission or acquisition of rights and interests on 
death or marriage, the transfer of rights and interests in land and the 
grouping of persons to possess rights and interests in land are matters 
to be determined by the laws and customs of the indigenous 
inhabitants, provided those laws and customs are not so repugnant to 
natural justice, equity and good conscience that judicial sanctions 
under the new regime must be withheld:  Idewu Inasa v. Oshodi.  Of 
course in time the laws and customs of any people will change and the 
rights and interests of the members of the people among themselves 
will change too.  But so long as the people remain as an identifiable 
community, the members of whom are identified by one another as 
members of that community living under its laws and customs, the 
communal native title survives to be enjoyed by the members 
according to the rights and interests to which they are respectively 
entitled under the traditionally based laws and customs, as currently 
acknowledged and observed. 

[650] and at p.51:  
 Native title to particular land (whether classified by the common 
law as proprietary, usufructuary or otherwise), its incidents and the 
persons entitled thereto are ascertained according to the laws and 
customs of the indigenous people who, by those laws and customs, 
have a connection with the land.  It is immaterial that the laws and 
customs have undergone some change since the Crown acquired 
Sovereignty provided the general nature of the connection between the 
indigenous people and the land remains.  Membership of the 
indigenous people depends on biological descent from the indigenous 
people and on mutual recognition of a particular person's membership 
by that person and by the elders or other persons enjoying traditional 
authority among those people. (my emphasis throughout) 

[651] The reasons of the other judges of the High Court of Australia in Mabo v. 
Queensland are equally thoughtful and helpful.  The decision makes a major 
contribution to an understanding of the Doctrine of Continuity and to other aspects of 
aboriginal title and aboriginal rights, including rights of self-government.  It is 
generally consistent with the decisions of the Supreme Court of Canada in Guerin 
and Sparrow though it touches on areas not covered in those decisions.  Amodu 
Tijani, Guerin, Sparrow and Mabo are the four cornerstones to an understanding of 
aboriginal title and aboriginal rights.  

2. Some Conclusions from the Cases 
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(a) The Recognition of Aboriginal Title and Rights by the Common 
Law:  The Doctrine of Continuity. 

[652] I believe that there is now a significant and incontestable body of authority in 
Canada and throughout the Commonwealth, as reflected in the cases to which I 
have referred, with respect to the origin of aboriginal title and aboriginal rights, and 
their recognition and protection by the common law.  
[653] If an indigenous people occupied an area of land and, if necessary, asserted 
their right of occupancy against other indigenous people before the arrival of any 
outside settlers, and if that indigenous people lived in a society which was organized 
in a way which respected, protected and controlled the resource utilization practices 
and the social practices of the community as a whole, or of sub-units of the 
community, or individual members of the community, and if later the territory was 
settled by settlers from common law jurisdictions then those settlers would carry with 
them, as amongst themselves, their common law relationships, but the rights and 
title of the indigenous people, and the social system of those indigenous people, 
would remain within the exclusive control of the indigenous people 
themselves.  (See Lyons v. East India Co. (1836), 1 Moo. P.C. 175; 12 E.R. 782, 
Campbell v. Hall, Eleko v. Government of Nigeria, [1931] A.C. 662 (J.C.P.C.) and 
Mabo v. Queensland. 
[654] If, either before or after the beginning of the process of settlement, 
Sovereignty was asserted by the Crown, that Sovereignty would carry with it the 
power to make just laws for all the inhabitants of the land over which Sovereignty 
was asserted, but Sovereignty itself would not displace the existing rights and social 
system of the indigenous people.  (See Campbell v. Hall, Amodu Tijani, and 
Guerin v. The Queen).  
[655] If Sovereignty was asserted by the Crown, and either then or later the Crown 
adopted the common law as the law of the territory over which Sovereignty was 
claimed, then the common law itself recognized, adopted and affirmed the rights and 
titles of the indigenous people in relation to land and in relation to their own customs 
and practices for control of land and for control of their other rights, except to the 
extent that their rights were inconsistent with the concept of Sovereignty itself, or 
inconsistent with laws clearly made applicable to the whole territory and all of its 
inhabitants, or with the principles of fundamental justice.  That recognition, adoption 
and affirmation made those rights themselves part of the common law, carrying with 
those rights all the remedies and protection of the common law.  (See Blankard v. 
Galdy, Campbell v. Hall, Lyons v. East India Co., Amodu Tijani, Eleko v. 
Nigeria, Inasa v. Oshodi, [1934] A.C. 99 (J.C.P.C.) and Mabo v. Queensland).  
[656] I propose to describe the legal principle which provides for the continuation of 
indigenous practices, customs and traditions, following British occupation, 
colonization and settlement, as the common law Doctrine of Continuity.  This is the 
phrase used to describe the principle by Professor Slattery in "The Land Rights of 
Indigenous Canadian Peoples" (D.Phil. Thesis, Oxford, 1979) at pp. 50-59 and by 
Professor McNeil in "Common Law Aboriginal Title" (Oxford, Clarendon Press, 1989, 
at pp. 161-162 and pp. 171-179).  The choice of this phrase to describe the principle 
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is given judicial stimulus by Viscount Haldane in Amodu Tijani at p.410 ("The 
original native right was a communal right, and it must be presumed to have 
continued to exist unless the contrary is established by the context or 
circumstances."  (my emphasis)) and by Chief Justice Dickson in Guerin at pp. 377-
378 ("In Johnson v. McIntosh Marshall C.J. [concluded] that the rights of Indians in 
the lands they traditionally occupied prior to European colonization both predated 
and survived the claims to Sovereignty made by ... European nations ...."  (my 
emphasis)). 
[657] The phrase "Doctrine of Continuity" accurately expresses the origin of 
aboriginal rights in aboriginal practices, customs and traditions as they existed 
before Sovereignty, and the nature of aboriginal rights in the recognition and 
protection given to those rights by the common law through their embodiment as a 
part of that law.  
[658] Professor Slattery, in "Understanding Aboriginal Rights" (1987), 66 Can. Bar 
Rev. 727 at p.738, concludes his analysis and his statement of the Doctrine of 
Continuity in this way:  

 This consideration provides the theoretical basis for the survival 
of native customary law in Canada, a phenomenon long recognized 
(but not always well understood) in our courts.  When the Crown 
gained Sovereignty over [a North] American territory, colonial law 
dictated that the local customs of the native peoples would 
presumptively continue in force and be recognizable in the courts, 
except insofar as they were unconscionable or incompatible with the 
Crown's assertion of Sovereignty.  In this respect, the rule resembles 
that applied in conquered or ceded colonies, where the local law is 
held to remain in force in the absence of acts to the contrary.  But the 
rule respecting native custom applies regardless of whether the 
territory is deemed to have been acquired by conquest, cession, 
peaceful settlement, or in some other way.  (my emphasis) 

[659] The early cases drew a distinction between a conquered or ceded colony, on 
the one hand, and a settled colony, on the other.  But the distinction that was being 
made through the use of that terminology was really between a land being occupied, 
where sovereignty over the pre-existing organized society was being asserted by the 
colonizing power, and a land being occupied, where there was no pre-existing 
organized society, either because there were no people at all, or because the people 
were so primitive that they could not be regarded as an organized self-regulating 
society.  The latter type of land being occupied was referred to as "terra nullius".  In 
Blankard v. Galdy and in Lyons v. East India Co. such a land was described as 
"uninhabitated"; and in Cooper v. Stuart as "unoccupied, without settled inhabitants 
or settled law".  The settlement of a colony where the inhabitants formed an 
organized society, or a number of organized societies, but where there was little or 
no armed resistance to the settlement because of the peaceable nature of the 
occupants, was considered, within the distinction made in those older cases, as the 
settlement of ceded territory, though the cession was by the lack of armed 
opposition, rather than by agreement.  
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[660] In my opinion the true distinction is between colonized lands where there was 
an organized society with its own customs having the force of laws before 
colonization, and colonized lands where there was no organized society and no 
customs having the force of laws before colonization.  In the former case the 
customs having the force of laws were recognized by the colonizing power as 
continuing until changed by the colonizing power.  In the latter case the laws of the 
colonizing power accompanied the settlers into the empty land.  
[661] In my opinion the decision of the High Court of Australia in Mabo v. 
Queensland decides this point in the same way as I have decided it and in the way 
first referred to by Professor Slattery as the Doctrine of Continuity.  In my opinion the 
area in central British Columbia claimed in this case was no more "terra nullius" 
when the first colonizers arrived in that part of British Columbia than the Murray 
Islands were when the first colonizers arrived there.  
[662] It is important to characterize correctly the way aboriginal rights became 
embodied in the common law in British Columbia because the manner of 
embodiment affects the time of embodiment and the time of embodiment may affect 
the nature of the rights that were embodied.  

(b) What Makes an "Aboriginal Right" a "Right" and What 
Makes it "Aboriginal"? 

[663] During the course of argument there was a good deal of reference to the 
extensive evidence about specific practices, traditions and customs of the Gitksan 
people and the Wet'suwet'en people.  It was difficult, at times, to be clear about 
whether those specific practices, traditions and customs were themselves to be 
regarded as encompassing in each case a particular aboriginal right, which must be 
regarded as having been brought forward in a modern form, or whether those 
specific practices, traditions and customs were, in pre-Sovereignty times, examples 
of the exercise of more general rights, and it was those more general rights which 
were to be regarded as having been brought forward in a modern form.  
[664] For example, is evidence about an aboriginal practice of canoe-building to be 
taken as evidence demonstrating an aboriginal right to build canoes, which in its 
modern form, would encompass small boat-building of all kinds?  Is such a right 
enshrined in the Constitution and can it only be regulated in accordance with the 
justificatory tests set out in Sparrow?  I will not multiply examples.  But the fact that 
many of the Canadian cases are criminal cases in which the question is whether 
shooting a goose or catching a fish on a particular date at a particular place in a 
particular way was an act done in the exercise of an aboriginal right, has tended to 
make the focus for consideration of aboriginal rights a specific and particular focus 
rather than a general and comprehensive focus.  
[665] As a result of concerns about this problem, counsel were asked, during the 
course of argument, to assist the Court in its understanding of the problem.  As a 
result of the helpful and spirited submissions of counsel, I am satisfied that a 
jurisprudential analysis of the concepts underlying "rights" in common law or western 
legal thought is of little or no help in understanding the rights now held by aboriginal 
peoples and now recognized and affirmed by the common law and by the 
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Constitution.  Questions about whether aboriginal rights are proprietary or non-
proprietary, in rem or in personam, or quasi-criminal or quasi-civil in their remedial 
aspects, now seem to me to be entirely beside the point.  The same is true about 
whether the rights have corresponding or correlative duties, whether they are rights 
or freedoms, or whether they ought, in strict common law terminology, to be 
classified as rights, or as privileges, or as powers, or as immunities.  In short, it is not 
only aboriginal title to land that is sui generis, all aboriginal rights are sui 
generis.  And it is not only in relation to aboriginal title that trying to describe the title 
in the terminology of common law tenures is both unnecessary and misleading: 
trying to describe aboriginal rights in terms of rigorous western jurisprudential 
analysis may well be equally unnecessary and misleading.  
[666] Accordingly, I think that a different approach is required; an approach that 
tries to characterize aboriginal rights in terms of aboriginal society rather than 
western society.  It would be a mistake to try for a definition.  But I propose to set out 
six considerations, each of which, in my opinion, helps to provide the overall frame 
of reference for determining whether an aboriginal right existed in the past or exists 
today.  
[667] The first consideration is that aboriginal rights have now been recognized and 
affirmed in the Constitution by s.35 of the Constitution Act, 1982: 

(1) The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed. 

* * * 
(4) Notwithstanding any other provisions of this Act, the aboriginal 

and treaty rights referred to in s-s. (1) are guaranteed equally to 
male and female persons.  (my emphasis) 

[668] Not only have aboriginal rights been "recognized" and "affirmed", they have 
been "guaranteed". "Guarantee" is also the very word used in section 1 of the 
Charter to describe the protection given to the enumerated human rights in the 
Canadian Charter of Rights and Freedoms. Just as Charter rights must be given 
a purposive construction, so too must aboriginal rights.  Just as human rights and 
their legal protection preceded the Charter so too did aboriginal rights precede 
s.35.  So, just as a purposive construction can give new vigour to Charter rights 
over the rights that were protected by law before the Charter, so too can a 
purposive construction give new vigour to the aboriginal rights "guaranteed" by 
s.35.  The necessity to give a purposive construction to s.35 was set out clearly by 
Chief Justice Dickson and Mr. Justice La Forest, for the Supreme Court of Canada, 
in Sparrow at p.1106:  

 The approach to be taken with respect to interpreting the 
meaning of s.35(1) is derived from general principles of constitutional 
interpretation, principles relating to aboriginal rights, and the purposes 
behind the constitutional provision itself. 

* * *  
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 The nature of s.35(1) itself suggests that it be construed in a 
purposive way.  When the purposes of the affirmation of aboriginal 
rights are considered, it is clear that a generous, liberal interpretation 
of the words in the constitutional provision is demanded.  (my 
emphasis) 

[669] The purpose of s.35, when it was prepared in 1982, cannot have been to 
protect the rights of Indians to live as they lived in 1778, the date of the first certain 
contact between the Indians and people of European origin in what is now British 
Columbia.  No constitution could accomplish that.  Its purpose must have been to 
secure to Indian people, without any further erosion, a modern unfolding of the rights 
flowing from the fact that, before the settlers with their new Sovereignty arrived, the 
Indians occupied the land, possessed its resources, and used and enjoyed both the 
land and the resources through a social system which they controlled through their 
own institutions.  That modern unfolding must come not only in legal rights, but, 
more importantly, in the reflection of those rights in a social organization and in an 
economic structure which will permit the Indian peoples to manage their affairs with 
both some independence from the remainder of Canadian society and also with 
honourable interdependence between all parts of the Canadian social fabric.  
[670] The contemporary quality of the constitutionally guaranteed rights, from an 
economic point of view, is mentioned in a number of passages in Sparrow of which 
this is an example, at p.1110:  

 By giving aboriginal rights constitutional status and priority, 
Parliament and the provinces have sanctioned challenges to social and 
economic policy objectives embodied in legislation to the extent that 
aboriginal rights are affected.  Implicit in this constitutional scheme is 
the obligation of the legislature to satisfy the test of justification. The 
way in which a legislative objective is to be attained must uphold the 
honour of the Crown and must be in keeping with the unique 
contemporary relationship, grounded in history and policy, between the 
Crown and Canada's aboriginal peoples.   (my emphasis) 

[671] The second consideration is that what are protected are rights and not 
habits.  To be recognized, affirmed, and guaranteed by the Constitution, aboriginal 
rights must be capable of description, legal protection if challenged or infringed, and 
legal enforcement under the common law as it applies in British Columbia.  But 
while, in this sense, they are rights for the purposes of the common law, they may be 
unlike any other common law right in every respect but one:  they must be 
considered, by the aboriginal people who claim them, to be so important to their 
society, so fundamental to their basic beliefs and relationships, so much a part of the 
significant and distinctive characteristics of their Indianness, that they serve to define 
what makes an Indian an Indian, what makes a Gitksan a Gitksan, and what makes 
a Wet'suwet'en a Wet'suwet'en.  
[672] I am encouraged in stating this consideration by the fact that the concept of 
fundamental, significant and distinctive characteristics that define Indianness is not 
new to this field of law, but has already been applied in substantially the same way 
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for the purposes of the division of constitutional powers in cases like Natural 
Parents v. Superintendent of Child Welfare, [1976] 2 S.C.R. 751, and Dick v. The 
Queen, [1985] 2 S.C.R. 309.  
[673] The applicability of the concept of rights being delineated by fundamental, 
significant and distinctive characteristics of an aboriginal culture was referred to in 
Sparrow at p.1099:  

 The scope of the existing Musqueam right to fish must now be 
delineated.  The anthropological evidence relied on to establish the 
existence of the right suggests that, for the Musqueam, the salmon 
fishery has always constituted an integral part of their distinctive 
culture.  Its significant role involved not only consumption for 
subsistence purposes, but also consumption of salmon on ceremonial 
and social occasions.  The Musqueam have always fished for reasons 
connected to their cultural and physical survival.  As we stated earlier, 
the right to do so may be exercised in a contemporary manner.  my 
emphasis) 

[674] A similar concept, reflecting the aboriginal point of view, was referred to in this 
passage from Sparrow at p.1112:  

 While it is impossible to give an easy definition of fishing rights, 
it is possible, and, indeed, crucial, to be sensitive to the aboriginal 
perspective itself on the meaning of the rights at stake.  For example, it 
would be artificial to try to create a hard distinction between the right to 
fish and the particular manner in which that right is exercised. (my 
emphasis) 

[675] In order to maintain a consistent terminology I propose, in common with my 
colleagues, to adopt the phrase "an integral part of their distinctive culture" to 
describe the differentiation between a practice, custom or tradition that is sufficiently 
significant and fundamental to the culture and social organization of a particular 
group of aboriginal people as to command recognition as an aboriginal right, on the 
one hand, and a practice or habit that was merely an incident in the lives of the 
people in this group, on the other.  The phrase is taken from the joint reasons of 
Chief Justice Dickson and Mr. Justice La Forest in the passage from Sparrow which 
I have quoted.  In adopting that phrase I hope to avoid a great deal of cumbersome 
repetition, but it is important to understand that the phrase is a "short form" only.  Its 
precise wording is neither an all-encompassing description nor a definition.  
[676] I turn now to the third consideration.  Indian people in Canada, now and 
belatedly, have all the same rights as the settling peoples under the Canadian legal 
system. Aboriginal rights are additional rights which only the aboriginal peoples 
have.  Those additional rights originate through aboriginal occupation, possession, 
use and enjoyment of land, and through the institutions of aboriginal society. They 
became part of the common law at the time of Sovereignty. In their modern form, 
they are rights which Indian people have, which no one else has.  The recognition, 
affirmation and guarantee of aboriginal rights under s.35 of the Constitution Act, 
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1982 does not take away from indigenous people the common law rights enjoyed by 
every Canadian.  (See Mabo v. Queensland per Brennan, J. at pp. 25-30).  
[677] The fourth consideration is that the existing aboriginal rights which are 
protected by the Constitution are contemporary aboriginal rights.  Those rights must 
have their origin in a custom, tradition or practice of the aboriginal society which 
preceded settlement and Sovereignty and which formed an integral part of their 
distinctive culture.  But their contemporary exercise may well involve modernization 
of the right as it stood at the time of Sovereignty.  The right, as it stood at the time of 
Sovereignty, may be carried out in a modern way with modern tools and for modern 
purposes.  A right to the exclusive occupancy, possession, use and enjoyment of 
land would have encompassed the right to kill deer on the land, and that may well 
have been done at the time of Sovereignty by deadfall traps.  It may now be done by 
rifle, as part of the exercise of the aboriginal right.  And if the aboriginal right at the 
time of Sovereignty was treated by the aboriginal people at the time of Sovereignty 
as being the right, subject to conservation, to kill all the deer that they wished, for 
whatever purpose they wished, then the contemporary exercise of that right, subject 
to the modern formulation of the conservation priority outlined in Sparrow, would still 
be to kill all the deer they wished, for whatever purpose they wished.  
[678] Aboriginal rights are like rights based on custom and are treated similarly by 
the common law.  In City of London v. Vanacre (1699), 12 Mod. Rep. 269; 88 E.R. 
1314, Lord Holt said this, at p.271:  

 General customs may be extended to new things which are 
within the reason of those customs. 

[679] In R. v. Horseman, [1990] 1 S.C.R. 901, Mr. Justice Cory, for the Court, said 
at p.928:  

 The economy of the Indian population at the time of the Treaty 
had clearly evolved to such a degree that hunting and fishing for 
commercial purposes was an integral part of the way of life. 

[680] So aboriginal rights are evolving rights.  They are not frozen at the time of 
Sovereignty or at any other time.  The evolution which occurred before Sovereignty 
and the evolution which occurred after Sovereignty are both relevant to an 
understanding of the rights.  
[681] The fifth consideration is related to the fourth.  If the aboriginal right that is 
established is an encompassing and general right, such as a right of exclusive 
occupation, possession, use and enjoyment of land, and the right carries with it, as it 
would be expected to do, the right to enjoy the fruits of the land including the game, 
the fact that the taking of game was done in a particular way for a particular purpose 
before Sovereignty would not limit the way game may be taken nowadays.  Because 
taking game is not the right in question.  Taking game is just a way of exercising a 
broader right to the exclusive occupation, possession, use, and enjoyment of 
land.  The situation would be different if the aboriginal practice was to hunt game on 
land to which no exclusive occupation was claimed.  If the aboriginal right was 
limited to a particular season, and a particular purpose, then the contemporary 
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exercise of that right could be limited also in the same way, even though modern 
tools could be used in the exercise of the right.  
[682] So a claim may be made that the installation of a sanitary landfill site or a 
waste recycling depot on an Indian reserve is done in the exercise of an aboriginal 
right to exclusive occupation, possession, use and enjoyment of the reserve land, 
and not as a modernization of a more specific aboriginal right to create middens.  
[683] The sixth and final consideration is that aboriginal rights may be collective 
rights but they need not be.  If the aboriginal society treated particular rights as 
collective rights and other rights as individual rights or small group rights, then the 
contemporary entitlement to exercise those rights would be held in the same 
way.  This point was put in this way by Mr. Justice Brennan in Mabo, at p.36:  

 The fact that individual members of the community, like the 
individual plaintiff Aborigines in Milirrpum, enjoy only usufructuary 
rights that are not proprietary in nature is no impediment to the 
recognition of a proprietary community title. 

[684] Those six considerations flow from the common law, but use an aboriginal 
point of view as a reference point rather than a view of rights based on western legal 
theory. But they are not the only relevant considerations.  They are examples of the 
more important ones as represented in the decided cases.  

(c) Proprietary or Personal 

[685] In St. Catherine’s Milling, Lord Watson said that the rights of the Ojibway 
Indians under the Royal Proclamation of 1763, were, under the terms of the 
Proclamation itself, personal and usufructuary rights.  Since then, the question of 
whether aboriginal rights, under the Proclamation or otherwise, were personal or 
proprietary, has bedeviled the cases just as much as has the question of what a 
usufructuary right is in the common law.  Happily, I think that both questions can now 
be put behind us.  Both of them are legacies from trying to describe aboriginal title 
as if it were a common law tenure.  Viscount Haldane, in Amodu Tijani at pp. 402-
403, and Chief Justice Dickson in Guerin, at p.382, have observed that it is 
misleading to do so.  Accordingly, I would stop doing so.  
[686] The reason why the question of whether aboriginal title is personal or 
proprietary keeps recurring is not because it means anything in itself.  It is the 
consequence under the common law system of land tenures that is meaningful.  If, 
at common law, the Crown as holder of the radical title granted a fee simple title to A 
and his heirs, then the grant extinguished all merely personal rights of anyone other 
than A against the Crown exercisable in relation to the land.  If the holder of a fee 
simple title grants the land to a purchaser then again the grant extinguishes all 
merely personal rights against the grantor exercisable in relation to the land, and 
none arise against the grantee.  It is because of that result under the common law 
tenure system that the opponents of aboriginal title insist that the right is personal 
and not proprietary.  Because, they say, if it ever existed, then it is merely personal 
and has been extinguished by the creation of fee simple titles and other 
tenures.  There is also an argument, I suppose, that there is at common law a more 
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powerful legal inference of a right to compensation on the taking of a proprietary 
interest than there is on the taking of a personal interest.  
[687] In Guerin v. The Queen, Chief Justice Dickson, at p.382, said that the 
aboriginal title was sui generis. And this was reaffirmed in Canadian Pacific Ltd. v. 
Paul and Roberts v. Canada.  Chief Justice Dickson said that the sui generis title of 
the indigenous people was more than a mere personal right, though it lacked one 
quality of absolute ownership at common law, namely alienability.  
[688] In Mabo v. Queensland, Mr. Justice Brennan, at p.36, said that the right of 
each member of the community claiming aboriginal rights and title in land might well 
be personal, whereas the rights of the community might well be proprietary.  Mr. 
Justice Toohey, at p.152, said that the question of whether the aboriginal title was 
proprietary or personal was ultimately fruitless and unnecessarily complex.  
[689] In my opinion the authorities in Canada lead to the conclusion that aboriginal 
title is sui generis and that it is neither entirely personal nor entirely proprietary.  The 
meaning of sui generis is that the thing so described is in a class or category of its 
own.  It does not mean that the class or category is in any respect inferior to or 
lesser than any other class or category.  The solution to further problems in relation 
to aboriginal title should be sought in a deeper understanding of the nature of the 
aboriginal title itself, in aboriginal terms, and not in attributing consequences under 
the common law on the basis that those consequences flow from a common law 
classification for tenure purposes of the aboriginal title or right as either proprietary 
or personal.  

(d) Prescription and Custom 

[690] I propose to make four principal points under this heading.  I will number 
them.  I conclude this Sub-division with a reference to s.35 of the Constitution Act, 
1982, which, by referring to the aboriginal rights of Métis people, demonstrates that 
aboriginal rights need not have arisen before contact.  
[691]  (i) The common law principle enunciated in the cases to which I have 
referred is that aboriginal title to occupation, possession, use and enjoyment of land 
is recognized, affirmed and protected by the common law by adoption into the 
common law at the time of the assertion of Sovereignty and at the time of the first 
general application of the common law to the territory, as that title existed at that 
time under the customs, traditions, and practices of the aboriginal peoples 
themselves.  
[692] There is nothing in that principle about adverse possession from time 
immemorial.  There may have been no one capable of claiming a higher title against 
whom possession could be said to have been adverse.  There is nothing in that 
principle about the aboriginal occupation, possession, use and enjoyment having to 
have been in place for a long, long time, a very long time, or even a long time.  Of 
course, as a matter of evidence of an aboriginal custom, practice or tradition, it may 
be helpful to show that the occupation has been in effect for some time, and that 
throughout that period it has been controlled and managed by the organized 
society.  But that is a question of proof.  If the aboriginal title is proven to have 
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existed at the time when the common law absorbed aboriginal customs, practices 
and traditions, then that is enough to give common law protection to the aboriginal 
title.  
[693]  (ii) Under the Doctrine of Continuity, aboriginal title and aboriginal rights 
are based on the customs, traditions and practices of the aboriginal people to the 
extent that those customs, traditions and practices were an integral part of their 
distinctive culture.  But there is nothing unfamiliar to the common law in the concept 
of customs forming the basis of rights and of laws.  In "Law and Justice in a New 
Land" Louis A. Knafla, ed.; (Toronto:  Carswell, 1986) at p.60, this quotation from Sir 
John Davies, "Les Reports des Cases & Matters en Ley" (London 1674), at iii-iv, 
appears:  

 The common law of England is nothing else but the Common 
Custom of the Realm.... It can be recorded and registered no-where 
but in the memory of the people.  For a Custom taketh beginning and 
groweth to perfection...when a reasonable act once done is found to be 
good and beneficial to the people, and agreeable to their nature and 
disposition, then do they use it and practise it again and again, and so 
by often iteration time out of mind, it obtaineth the force of a Law.  And 
this Customary Law is the most perfect and most excellent, and 
without comparison the best, to make and preserve a Commonwealth. 

[694] In modern times, custom still forms a part of the common law.  It is, in effect, a 
local common law.  And it is recognized and protected by the general principles of 
the common law towards customary law.  See Hammerton v. Honey (1876), 24 
W.R. 603, per Jessel M.R. and New Windsor Corporation v. Mellor, [1975] 1 Ch. 
380.  
[695] Custom may evolve and be modified.  Halsbury's Laws of England 4th Ed., 
(1975), Vol. 12, at par. 425 says this:  

 The nature of the right enjoyed, and also the extent of the land 
over which it is exercised, are capable of reasonable modification and 
extension.  Thus, in the case of a custom to carry on a trade, the 
nature of the trade may vary with the advent of improved methods, or, 
in the case of a custom to play games on a close of land, the nature of 
the games played may vary with the prevailing fashion. 

[696] And in City of London v. Vanacre (1699), 12 Mod. Rep. 269 at p.271, Lord 
Holt said:  

 General customs may be extended to new things which are 
within the reasons of those customs. 

[697] Another area in which custom becomes recognized and protected by the 
common law, and as such a part of the common law, is in the field of public 
international law.  In the Asylum case, (Columbia v. Peru), [1950] I.C.J. Rep. 266 
at pp. 276-277, the International Court of Justice decided that a customary rule must 
be "in accordance with a constant and uniform usage practised by the states in 
question".  And in the North Sea Continental Shelf Cases, (Germany v. Denmark; 
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Germany v. Netherlands), [1969] I.C.J. Rep. 3 at p.43 the Court said that a 
"passage of only a short period of time is not necessarily, or of itself, a bar to the 
formation of a new rule of customary international law."  
[698] So, in my opinion, there are many parallels between the Doctrine of 
Continuity in relation to aboriginal rights and the absorption of both local custom and 
international custom into the common law by an extension of the common law's 
recognition and protection.  
[699] I conclude this point on custom by saying that the recognition and protection 
of aboriginal rights by the common law is like the recognition and protection of other 
customary rights.  But it is not like the acquisition of title by prescription.  In 
Halsbury's Laws of England, 4th Ed. (1975), Vol. 12, at para. 404 the distinction is 
made in these terms:  

 ...a claim by prescription is personal, that is it is always made in 
the name of a certain person and his ancestors or those whose estate 
he has, or made in the name of a body corporate and its predecessors, 
whereas custom, being local, is not attached to any particular persons 
but to a particular locality and affects the property of the indeterminate 
number of persons for the time being connected with or being 
members of a particular class in that locality.  A claim by custom is, 
therefore, often available for those who cannot prescribe in their own 
name or in the name of any certain person. 
 The term "prescription" has sometimes been used in a sense 
embracing all titles to incorporeal hereditaments and rights on 
another's land based upon a long usage.  Such a meaning of the word 
includes title under a custom as well as title by prescription in its strict 
sense. 

[700]  (iii) In Common Law Aboriginal Title, Professor Kent McNeil put forward an 
alternative theory of aboriginal title.  It is that the common law recognizes a person 
as having a fee simple title to land if he and his predecessors had held possession 
of the land for a long period, perhaps from time immemorial or notional time 
immemorial. The fee simple title so established arises from a legal inference that if 
there were an adverse claimant to the fee simple title, that person or his 
predecessors would have asserted that adverse claim in the long period.  No 
claimant having done so, the absence of an adverse claim to title can be legally 
presumed.  I am not attracted to that theory because I believe that the legal 
inference or presumption on which it rests has no application where there is no fee 
simple title in any one and there is no possibility of any person claiming a fee simple 
title against the aboriginal inhabitants.  I may not be doing this theory justice, but it 
was not argued by counsel and I propose to say no more about it.  
[701]  (iv) The trial judge in this case, at p.388, adds a fifth requirement to the 
four enumerated tests of Mr. Justice Mahoney in Baker Lake (which may now 
themselves be subject to some modification following the reasons of the Supreme 
Court of Canada in Bear Island).  The trial judge's fifth test is that the aboriginal 
practice on which the title or right depends must have been carried on within an 
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aboriginal society for an indefinite or long, long time.  The trial judge gave no 
authority for that fifth requirement.  I have seen references in the cases to the 
aboriginal practice having been carried on for lengthy periods of time, but it seems to 
me that the whole concept of the recognition of aboriginal rights by the common law 
in the form in which those rights were recognized by the aboriginal society when the 
customs, traditions and practices of the aboriginal society first met the common law 
is inconsistent with the existence of any requirement that the aboriginal rights, to be 
recognized by the common law, must have been recognized by the aboriginal 
society for a long, long time.  If it is clear that the aboriginal society regarded those 
rights as an integral part of their distinctive culture, then that recognition by the 
aboriginal society at the relevant time is enough.  In some cases, clarity with respect 
to the recognition of the right can only be reached by tracing the recognition of the 
right for a considerable period.  But that is a matter of proof, not a characteristic of 
aboriginal title or aboriginal rights.  
[702] The long-time user test seems in my opinion to depict aboriginal societies as 
societies frozen in their development.  In Sparrow, however, the frozen rights theory 
was rejected and in Guerin, in Calder, and in Amodu Tijani, we have been warned 
against the dangers of cultural preconceptions in considering aboriginal rights.  The 
longtime user test embodies a static view of aboriginal culture. I do not believe those 
societies to have been static or frozen before the advent of Europeans in North 
America and in British Columbia.  On the facts of this case, the Gitksan and 
Wet'suwet'en peoples were two distinct peoples with distinct languages and 
cultures.  These distinct people settled next to one another and, over time, grew to 
have similar customs and traditions.  This, in my opinion, demonstrates the fallacy in 
a notion that aboriginal societies were societies incapable of change or societies in a 
state of "arrested development". Once it is recognized that aboriginal societies were 
societies capable of change, the notion that there is an "aboriginal" use which can be 
discovered only on the basis of evidence of long-time user must be rejected.  
[703] In my opinion, the indefinite or long, long user test, requiring a period dating 
back to before contact, is conclusively rebutted by the inclusion of Métis in s.35 of 
the Constitution Act, 1982, not as Indians but as a distinct aboriginal 
people.  Métis, of course, did not exist before contact between Indians and people of 
French origin.  Métis' aboriginal rights must rest on Métis customs, traditions and 
practices which formed an integral part of their distinctive culture.  They can not rest 
on Indian aboriginal rights because if they did they would be Indian aboriginal rights 
held by Métis and not Métis aboriginal rights.  That would surely introduce too much 
complexity into the already difficult questions of biology and genealogy governing 
questions of entitlement to aboriginal rights. Métis rights could not have existed 
before contact and could not meet the long, long time test used by the trial judge to 
reject post-contact practices.  So the long, long time test can not be correct.  

(e) The Date and Significance of Sovereignty 

[704] First the Date of Sovereignty. 
[705] In accordance with the Doctrine of Continuity as enunciated and exemplified 
in the cases to which I have referred, from Campbell v. Hall, through Amodu Tijani, 
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to Guerin and to Mabo, the date when aboriginal rights recognized by the aboriginal 
society, became rights recognized, affirmed and protected by the common law, is 
the date when British Sovereignty is first exercised over the aboriginal territory and 
aboriginal community and the protection of the common law is extended to the 
territory and the community.  
[706] The trial judge dealt with fixing of the date of British Sovereignty throughout 
British Columbia at pp. 233-234 and elsewhere in his reasons.  At the bottom of 
p.233, the trial judge said that, "Because of the 1818 and 1827 standstill 
agreements, it must be recognized that Great Britain did not have exclusive 
Sovereignty over Southern British Columbia until the Oregon Boundary Treaty of 
1846." That Treaty drew a dividing line along the 49th parallel, west of the Rockies, 
and recognized British control and colonization rights north of the 49th parallel and 
on Vancouver Island.  The United States was recognized as having colonization 
rights south of the 49th parallel.  The trial judge also referred to Reference Re 
Ownership of the Bed of the Strait of Georgia, [1984] 1 S.C.R. 388 at pp. 402-406 
as establishing that British Sovereignty existed throughout British Columbia on the 
conclusion of the Treaty of Oregon in 1846, though, in his summary at p.112, the 
trial judge concluded only that the establishment of British Sovereignty occurred not 
earlier than 1803 and not later than either 1846 or 1858.  
[707] Sovereignty, of course, does not occur when the first sea captain steps 
ashore with a flag and claims the land for the British Crown.  Cook did that in 
1778.  Sovereignty involves both a measure of settled occupation and a measure of 
administrative control. 
[708] Throughout this appeal, all counsel seemed content to treat 1846 as the date 
of British Sovereignty in British Columbia.  I propose to do so too.  I do not think that 
any of the issues are affected by adopting that date rather than any other date 
before 1858.  
[709] Now the Significance of Sovereignty. 
[710] Before the first contact between the Gitksan and the Wet'suwet'en, on the one 
hand, and any British subject, on the other, the Gitksan and the Wet'suwet'en 
organized their social system in accordance with their own customs, traditions and 
practices.  Those customs, traditions and practices produced an orderly society 
capable of managing its own affairs.  The arrival of the first British subject did not 
change that.  The first British subject to arrive and take up residence in the claimed 
territory seems to have been William Brown, a trader with the Hudson's Bay 
Company.  He arrived in 1822.  At that time, Brown, himself, like all Hudson's Bay 
traders, would have been governed by English common law in all the fundamental 
aspects of that law that could be thought to be applicable to him in the territory. But 
the Gitksan and the Wet'suwet'en were not governed by any newly arrived English 
common law.  The Hudson's Bay traders did not spread English common law to 
everyone with whom they came in contact.  It governed them and other Britons, but 
that is all.  
[711] In the period before contact the Gitksan and Wet'suwet'en customs, traditions 
and practices applied to the Gitksan and Wet'suwet'en peoples.  There was no 
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change to that situation in the period between contact and Sovereignty.  The Gitksan 
and Wet'suwet'en customs, traditions and practices continued to apply to 
them.  Throughout that period those customs, traditions and practices were entirely 
outside the common law system.  But a change came about at the time of 
Sovereignty.  At that time the Gitksan and Wet'suwet'en customs, traditions and 
practices, to the extent that they related to an integral part of the distinctive culture of 
the Gitksan and Wet'suwet'en peoples, became incorporated into the common law 
which became applicable throughout the territory, in so far as it was 
appropriate.  The Gitksan and Wet'suwet'en practices, customs and traditions 
continued with the same practical results as before, but now they became, in those 
integral parts of their distinctive culture, a part of the common law and protected by 
its remedies and its means of enforcement.  
[712] Another change occurred at the time of Sovereignty.  After that date the 
Imperial Crown could, in the appropriate way, modify the laws in force in British 
Columbia.  I understand, from the nature of Sovereignty, and from cases like 
Campbell v. Hall, In re Southern Rhodesia, and Amodu Tijani that the power to 
change the law in the period after Sovereignty would include a power to abrogate or 
alter the Gitksan and Wet'suwet'en customs, traditions and practices even in those 
integral parts of their distinctive culture which had become embodied in the common 
law, under the Doctrine of Continuity, on assertion of Sovereignty.  Such an 
overriding change would only occur if it were brought about by a clear and plain 
intention to do so.  
[713] So, after the assertion of Sovereignty, Gitksan and Wet'suwet'en customary 
laws survived and may relate to general British Columbia law in any number of 
ways.  Sometimes general British Columbia laws will apply to the Gitksan and 
Wet'suwet'en people without interfering with the operation of Gitksan and 
Wet'suwet'en customary laws.  An example of such a law would be the regulation of 
highway traffic:  Francis v. The Queen, [1988] 1 S.C.R. 1025.  Sometimes, the two 
laws might operate concurrently.  For instance, a person recognized as a Shaman 
according to Gitksan and Wet'suwet'en custom would not be qualified to practise as 
a medical doctor, nor would a medical doctor be able to practise as a Shaman.  A 
Gitksan or Wet'suwet'en marriage may be valid, under Gitksan or Wet'suwet'en 
customary law for the purposes of that law, as would a marriage according to British 
Columbia law be valid for the purposes of that law.  Sometimes, Gitksan and 
Wet'suwet'en laws and customs would be in conflict with English law.  The exercise 
of a Gitksan or Wet'suwet'en right to fish according to Gitksan or Wet'suwet'en 
customs in the face of Federal laws governing such a right might or might not be 
valid, according to the Sparrow justification test and the particular circumstances of 
the case.  The Gitksan or Wet'suwet'en right to make war upon the Nishga or the 
Carrier-Sekani, however, was lost upon the assertion of British Sovereignty, as 
repugnant to that Sovereignty.  From this I conclude that Gitksan and Wet'suwet'en 
customs in relation to internal matters survived subject to any overriding change; 
that English law might apply to fill any gaps in affairs internal to Gitksan or 
Wet'suwet'en people; and that upon the assertion of Sovereignty the laws and 
customs of the Gitksan and Wet'suwet'en in relation to affairs external to the Gitksan 
and Wet'suwet'en peoples were abrogated.  
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[714] Subject to any such overriding change, Gitksan and Wet'suwet'en customs, 
traditions and practices, forming an integral part of their distinctive culture, would 
continue as a part of the common law, and be protected by the common law, up until 
the present time.  Those customs, traditions and practices, so protected, may 
undergo modifications.  They were not frozen in 1846.  Those modified forms will 
receive the same common law protection as the forms which the customs, practices 
and traditions received in 1846.  
[715] When Governor Douglas proclaimed 19 November, 1858 as the cut-off date 
for the introduction of English laws into the colony of British Columbia, "... so far as 
they are not from local circumstances inapplicable", the effect of the Proclamation 
was not to start the common law of England applying in British Columbia, since it 
had been applying to British subjects (and other Europeans) since they first arrived, 
but rather to stop it from applying, and to establish in its place a separate law of 
British Columbia, grounded on English common and statute law as it existed on 19 
November, 1858 but thereafter developing independently as British Columbia 
law.  That new British Columbia law, in accordance with the principles of the English 
common law as of 19 November, 1858, would protect all the aboriginal rights and 
titles as they existed at that time and permit them to maintain contemporary 
relevance into the future.  
[716] The conclusions I have just set out are supported by an ample and long line 
of authority, including Calvin's case, Lord Coke; Blankard and Galdy, Lord Holt; 
Campbell v. Hall, Lord Mansfield; Cooper v. Stuart quoting Sir William Blackstone 
at pp. 291-292; Amodu Tijani; Guerin; and Mabo. 

3. Summary on Aboriginal Rights in British Columbia 

[717] I propose to set out the principal conclusions I have reached and, I hope, 
explained, in the first and second Divisions of this Part III.  
[718] (a)  Aboriginal Title and Aboriginal Rights are sui generis.  They are not 
fully explicable in terms of ordinary western jurisprudential analysis or common law 
concepts.  (Guerin; Amodu Tijani; C.P.R. Ltd. v. Paul; Roberts v. Canada).  
[719]  (b) Aboriginal title is one aspect of aboriginal rights and when s.35 of the 
Constitution Act, 1982 speaks of aboriginal rights it includes aboriginal title as well 
as all other aboriginal rights which have their origin in the aboriginal society which 
existed before the first Europeans arrived.  (Guerin; Sparrow). 
[720]  (c) Aboriginal rights arise from customs, practices and traditions of an 
aboriginal people so long as those customs, practices and traditions form an integral 
part of the distinctive culture of the aboriginal people, and have been nurtured and 
protected by their culture and society. (Sparrow).  
[721]  (d) Aboriginal rights were part of the social fabric of the aboriginal society 
at the time of the arrival of the first Europeans, and were protected by the institutions 
of the aboriginal society. At the same time, the European arrivals were protected, as 
among themselves, by the laws which they brought with them. (In British Columbia 
the common law of England.)  The aboriginal rights continued to exist in the 
aboriginal society and the British common law rights existed in the British settlers' 
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society as two concurrent streams after contact until Sovereignty.  (Calder; 
Blankard v. Galdy; Freeman v. Fairlie (1828), 1 Moo. Ind. App. 306; 18 E.R. 117; 
Lyons v. East India Co..)  
[722]  (e) Aboriginal rights as part of the social fabric of the aboriginal society 
continued after the assertion of Sovereignty by the Imperial Crown, but they were no 
longer limited in the institutions which protected those rights to the institutions of the 
aboriginal society.  When those aboriginal rights, in accordance with the Doctrine of 
Continuity, continued as a part of the social fabric of the aboriginal society after 
Sovereignty, then, in addition to being protected by the institutions of the aboriginal 
society, they were also recognized and protected by the common law.  (Guerin; 
Sparrow).  
[723]  (f) Aboriginal rights, under the protection of the common law, and having 
their root in aboriginal customs, traditions and practices, must be permitted to 
maintain contemporary relevance in relation to the needs of the holders of the rights 
as those needs change in accordance with changes in the overall society in British 
Columbia.  (Sparrow; Eleko v. Nigeria, [1931] A.C. 662 at p.672; Oshodi v. 
Balogun, [1936] 2 All E.R. 1632 at p.1634).  
[724]  (g) Aboriginal rights may be individual or collective according to whether 
they were and are treated by the aboriginal people as being individual or 
collective.  (Amodu Tijani; Mabo v. Queensland).  
[725]  (h) Aboriginal rights under the common law do not come from immemorial 
aboriginal practice.  They come, under the Doctrine of Continuity, from the customs, 
traditions and practices of the aboriginal people as those customs, traditions and 
practices existed and were protected and nurtured by the aboriginal people at the 
time of Sovereignty as an integral part of their distinctive culture.  (Amodu Tijani; 
Guerin).  Of course, proof of how the customs, traditions and practices existed at 
the time of Sovereignty may be made more powerfully if the evidence were to show 
that the customs, practices and traditions had endured over a considerable period of 
time before Sovereignty. (Hammerton v. Honey; New Windsor Corporation v. 
Mellor, [1975] 1 Ch.380).  
[726]  (i) Aboriginal rights are not abrogated by the fact that similar rights may 
be held by non-aboriginal people.  The aboriginal people would hold both the 
aboriginal right and the similar non-aboriginal right.  (Mabo v. Queensland at pp. 
25-30).  
[727]  (j) Aboriginal rights are not abrogated merely because the holders of the 
rights "admit participation in the wage or cash economy".  (See the trial judgment at 
p.178.)  Aboriginal rights are not the rights of Indian people to revert to the life their 
ancestors lived in 1500, 1778, 1820 or 1846.  A right to occupy, possess, use and 
enjoy land to the exclusion of all others does not mean that the occupation, 
possession, use and enjoyment must be confined to activities carried on in 1846, or 
that its exercise requires a renunciation of the contemporary world. (Sparrow).  
[728]  (k) If the aboriginal right, in 1846, was a right to take all the fish that the 
holders of the right wanted to take, subject to the needs of conservation, then the 
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aboriginal right in 1993 is a right to take all the fish that the holders of the right want 
to take, subject again only to the needs of conservation.  So fish could be caught for 
sale, and the money used to put a roof over the rightholders' heads and hamburger 
on their tables.  But if the aboriginal right was a right to take only so many fish as the 
fisher and his or her individual dependents would eat in the course of a season, then 
perhaps the modern version of the right as so defined would be limited to permitting 
the rightholder to catch only so many fish as would be eaten within his or her family 
over the course of the season.  So a good deal may depend on an accurate 
characterization of the scope of the right in 1846 in terms of the generality or 
specificity of the manner in which the right is described, and also in terms of the 
perspective from which the right is viewed.  But it is the evidence with respect to the 
aboriginal peoples' own description of the right which should control the way it is 
expressed, not the description selected by the settlers' society to meet the needs of 
the settlers' society by making all aboriginal rights as narrow as possible.  (Sparrow, 
at p.1112)  
[729] The eleven conclusions I have set out in this Division under the 
heading:  "Summary on Aboriginal Rights in British Columbia" are not intended as an 
exhaustive statement of principles.  They represent only the principal conclusions 
that are relevant to this case.  
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PART IV 

THE EXTINGUISHMENT OF ABORIGINAL RIGHTS 

[730] The trial judgment turned to a significant extent on the issue of 
extinguishment.  The trial judge decided that the aboriginal title and rights of the 
Gitksan and Wet'suwet'en peoples had been extinguished in the Colonial period 
from the assertion of Sovereignty in 1846 to 1871, when British Columbia joined the 
Confederation of Canada.  That is a principal ratio decidendi of the trial judgment. 
Accordingly, a primary focus of the appellants in this appeal was to argue that that 
decision was wrong.  
[731] The original factum filed by the Province as respondent sought to uphold the 
decision of the trial judge on extinguishment.  But about three months before the 
hearing of the appeal, the Province made changes in its position and filed a new 
factum.  The principal change was that the Province no longer argued that the trial 
judge's decision on "blanket extinguishment" in the Colonial period was correct but, 
indeed, argued that it was wrong.  
[732] It was against that background that the Court appointed three of the former 
counsel of the Province, who had been counsel throughout the trial and who had 
prepared the first Provincial factum, to assist the Court, as amici curiae, to make the 
argument in favour of the ratio decidendi of the trial judgment on extinguishment.  
[733] I propose to divide this Part on "The Extinguishment of Aboriginal Rights" into 
the following Divisions and Sub-divisions:  

1. The Principles of Extinguishment 

(a) Clear and Plain Intention:  The Calder Case 
(b) Clear and Plain Intention:  The Sparrow Case 
(c) Clear and Plain Intention:  The Nowegijick and Mitchell 

Cases 
(d) Clear and Plain Intention:  Whose Intention 
(e) Implicit Extinguishment:  The Horseman Case 
(f) Extinguishment by Adverse Dominion:  The Santa Fe Case 
(g) Extinguishment of Aboriginal Rights of Self-Government 

2. Extinguishment in British Columbia 

(a) Extinguishment in the Colonial Period:  1846 to 1871  
(b) Extinguishment in the Confederation Period: 1871 to 1951  
(c) Extinguishment in the Indian Act Period:  1951 to 1982  
(d) Extinguishment in the Constitutionalization Period:  1982 and 

Later 
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3. Abandonment 

4. Summary on the Extinguishment of Aboriginal Rights in 
British Columbia 

1. The Principles of Extinguishment 

(a) Clear and Plain Intention:  The Calder Case: 

[734] The prayer for relief in the Calder case was for a declaration that the 
aboriginal rights of the Nishga people over their ancestral lands had never been 
extinguished. The argument related to the very same Colonial Proclamations and 
Ordinances as are in issue in this case and to many of the same subsidiary 
documents.  The subsidiary documents were even more fully presented in this case 
than in the Calder case, but I would not regard the extra documents as pointing to 
any clear conclusion that was left opaque by the documents presented in the Calder 
case itself.  So the issue on which the trial judgment in this case turned was the very 
issue in the Calder case.  
[735] In the Calder case, Mr. Justice Judson, with whom Mr. Justice Martland and 
Mr. Justice Ritchie concurred, reviewed the nine Proclamations made by Governor 
Douglas between 2 December, 1858 and 27 May, 1863, and the four Ordinances 
enacted by his successor Governors between 11 April 1865 and 1 June, 1870, all 
relating to the purchase and pre-emption of land by settlers.  Mr. Justice Judson 
referred also to a number of subsidiary documents.  After referring to three United 
States cases, Mr. Justice Judson expressed his conclusions in these words, at 
p.344:  

 In my opinion, in the present case, the Sovereign authority 
elected to exercise complete dominion over the lands in question, 
adverse to any right of occupancy which the Nishga Tribe might have 
had, when, by legislation, it opened up such lands for settlement, 
subject to the reserves of land set aside for Indian occupation. 

[736] Mr. Justice Hall, with whom Mr. Justice Spence and Mr. Justice Laskin 
concurred, dealt with the same material as Mr. Justice Judson.  He expressed his 
conclusions in these words, at p.404:  

 It would, accordingly, appear to be beyond question that the 
onus of proving that the Sovereign intended to extinguish the Indian 
title lies on the respondent and that intention must be "clear and 
plain".  There is no such proof in the case at bar; no legislation to that 
effect. 

[737] The difference between the two approaches seems to be this.  Mr. Justice 
Judson considered that the pattern of conduct over a period of twenty years by the 
Colonial administration, which promoted settlement by European settlers and which 
confined the protection granted by the State to the Indians to exclusive occupancy 
rights by the Indians of village sites, coupled with hunting over unoccupied land and 
fishing as formerly, was an exercise of complete dominion over the Nishga lands 
and all other lands in British Columbia; that it was adverse to the Indian right of 
occupancy; and consequently, or so it seemed to Mr. Justice Judson, the Indian right 
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of occupancy must be regarded as having been extinguished, as it were, by the 
Crown doing something to signify that its pleasure had run out with respect to lands 
and hunting grounds held "at the pleasure of the Crown" or "dependent on the good 
will of the Sovereign".  This last phrase seems to be a key element in Mr. Justice 
Judson's judgment at pp.328-329. 
[738] Mr. Justice Hall, on the other hand, considered that before extinguishment 
could occur there must have been an act of extinguishment so that the 
extinguishment could be seen to be clear and plain, and not merely a supposition 
derived from a pattern of behaviour that might be regarded as inconsistent with the 
continuation of aboriginal title and rights.  Mr. Justice Hall also seems to have 
concluded that the act of extinguishment must be a legislative act.  
[739] Since Mr. Justice Pigeon would have dismissed the action because a fiat from 
the Attorney General was, in his opinion, required before the action could be 
brought, and none was obtained, the Calder case did not resolve the issues of 
extinguishment which divided the other six members of the Court, three to three. 
[740] In my opinion, the reasoning of Mr. Justice Judson reflects what can now be 
seen, as a result of the cases decided since Calder, as a clearly incorrect view of 
the vulnerability of aboriginal title and aboriginal rights to extinguishment.  When the 
Victorian cases speak of rights being held "at the pleasure of the Crown" and 
"dependant upon the good will of the Sovereign" they are expressing thought 
processes in language appropriate to the highest style of Imperial glory.  Those 
words may well have meant in those days that the Sovereign could only extinguish 
aboriginal title and aboriginal rights by expressing the Sovereign's intention through 
an action which demonstrated a clear and plain intention to bring about an 
extinguishment, but the language of those two phrases is inappropriate to that 
concept. Employing such language in a contemporary decision as a reason for 
denying aboriginal rights seems to me to be permitting the worst aspects of a 
discredited Imperial and Colonial approach to indigenous peoples to persist into the 
present day.  I have already referred to the passages from the reasons of Mr. Justice 
Brennan in Mabo which warn against that danger.  

(b) Clear and Plain Intention:  The Sparrow Case 
[741] I refer to this passage from Sparrow, at pp. 1098-1099, which was not 
referred to in full by the trial judge:  

 In the context of aboriginal rights, it could be argued that, before 
1982, an aboriginal right was automatically extinguished to the extent 
that it was inconsistent with a statute. 

* * * 
 That in Judson J.'s view was what had occurred in Calder, 
supra, where, as he saw it, a series of statutes evinced a unity of 
intention to exercise a Sovereignty inconsistent with any conflicting 
interest, including aboriginal title.  But Hall J. in that case stated (at 
p.404) that "the onus of proving that the Sovereign intended to 
extinguish the Indian title lies on the respondent and that intention 
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must be 'clear and plain'" (emphasis added by Chief Justice Dickson 
and Mr. Justice La Forest.) The test of extinguishment to be adopted, 
in our opinion, is that the Sovereign's intention must be clear and plain 
if it is to extinguish an aboriginal right. (my emphasis) 

[742] In my opinion, no other conclusion may properly be drawn from this passage 
than that Mr. Justice Judson's view that a series of statutes evincing a unity of 
intention to exercise a Sovereignty inconsistent with any conflicting interest, 
including aboriginal title, may result in extinguishment, is not correct in principle, 
because it does not meet the test enunciated by  Mr. Justice Hall that a clear and 
plain intention on the part of the Sovereign is necessary before an aboriginal right 
can be extinguished.  
[743] On the basis of that conclusion on the question of principle, I consider that the 
Supreme Court of Canada, in a unanimous decision of six judges in Sparrow, must 
be taken to have said that Mr. Justice Hall's decision was right in Calder and that 
Mr. Justice Judson's decision was wrong, since the extinguishment opinions in 
Calder turned on the very principle on which Mr. Justice Judson and Mr. Justice Hall 
differed, and on which, in Sparrow, the Supreme Court of Canada preferred the 
principle adopted by Mr. Justice Hall and rejected the principle adopted by Mr. 
Justice Judson.  
[744] The actual decision in Sparrow was that the argument by the Federal Crown 
that the Fisheries Act and its Regulations contained a complete code inconsistent 
with the continued exercise of the aboriginal rights of Mr. Sparrow, a member of the 
Musqueam people, to fish in Ladner Reach and Canoe Passage was 
rejected.  Inconsistency was not enough. Clear and plain intention was required.  

(c) Clear and Plain Intention:  The Nowegijick and Mitchell Cases 

[745] The decisions of the Supreme Court of Canada in Nowegijick v. the Queen, 
[1983] 1 S.C.R. 29 and Mitchell v. Peguis Indian Band, [1990] 2 S.C.R. 85 
establish that treaties and statutes which apply to Indians, particularly those which 
apply to Indians as Indians, or in a different way than they apply to everyone else, 
should be interpreted in such a way that any doubts about construction of those 
treaties and statutes should be resolved in favour of the Indians.  
[746] In his reasons in  Mitchell, Chief Justice Dickson referred to his own reasons, 
for the Court, in  Nowegijick in this passage, at pp.98-99:  
[747] In  Nowegijick, the Court had the following to say:  

 It is legal lore that, to be valid, exemptions to tax laws should be 
clearly expressed.  It seems to me, however, that treaties and statutes 
relating to Indians should be liberally construed and doubtful 
expressions resolved in favour of the Indians.  If the statute contains 
language which can reasonably be construed to confer tax exemption 
that construction, in my view, is to be favoured over a more technical 
construction which might be available to deny exemption.  In Jones v. 
Meehan, 175 U.S. 1 (1899), it was held that Indian treaties "must ... be 
construed, not according to the technical meaning of [their] words ... 
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but in the sense in which they would naturally be understood by the 
Indians." 
 Two elements of liberal interpretation can be found in this 
passage:  (1) ambiguities in the interpretation of treaties and statutes 
relating to Indians are to be resolved in favour of the Indians, and (2) 
aboriginal understandings of words and corresponding legal concepts 
in Indian treaties are to be preferred over more legalistic and technical 
constructions.  In some cases, the two elements are indistinguishable, 
but in other cases the interpreter will only be able to perceive that there 
is an ambiguity by first invoking the second element. 

*.*.* 
 The  Nowegijick principles must be understood in the context of 
this Court's sensitivity to the historical and continuing status of 
aboriginal peoples in Canadian society.  The above-quoted statement 
is clearly concerned with interpreting a statute or treaty with respect to 
the persons who are its subjects - Indians - not with interpreting a 
statute in favour of Indians simply because it is the State that is the 
other interested party.  It is Canadian society at large which bears the 
historical burden of the current situation of native peoples and, as a 
result, the liberal interpretive approach applies to any statute relating to 
Indians, even if the relationship thereby affected is a private one. 
Underlying Nowegijick is an appreciation of social responsibility, and a 
concern with remedying disadvantage, if only in the somewhat 
marginal context of treaty and statutory interpretation. 

[748] Also in Mitchell, Mr. Justice La Forest said this, at p.143:  
 As already stated, it is clear that in the interpretation of any 
statutory enactment dealing with Indians, and particularly the Indian 
Act, it is appropriate to interpret in a broad manner provisions that are 
aimed at maintaining Indian rights, and to interpret narrowly provisions 
aimed at limiting or abrogating them. 

[749] Chief Justice Dickson was dissenting in the result in Mitchell, though he was 
writing for the Court in Nowegijick.  The difference in Mitchell did not arise in 
relation to the passages I have set out.  
[750] In my opinion the clear and plain intention to extinguish aboriginal title or 
aboriginal rights must be the intention of the Sovereign Power acting legislatively. 
Accordingly, the principles which I have set out from the Nowegijick and Mitchell 
cases would apply to the interpretation of the legislation which is said to extinguish 
the title or rights.  Not only must the legislation be clear and plain, but any doubt 
whatsoever about whether it is clear and plain must be resolved against 
extinguishment.  

(d) Clear and Plain Intention: Whose Intention 
[751] In order for extinguishment of aboriginal title or aboriginal rights to occur, 
there must be a clear and plain intention to extinguish the title or the rights.  
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[752] Whose intention?  Clearly it must be the intention of the Sovereign 
Power.  See Sparrow at p.1099.  
[753] How is that intention to be expressed?  In my opinion it must nowadays be 
done by legislation in which the intention to extinguish is the intention of the Crown 
in Parliament or a Legislature.  I do not think that subordinate legislation can be said 
to express the intention of the Sovereign Power unless the power to make 
regulations that have the effect of extinguishing aboriginal title or aboriginal rights is 
expressly given by the enabling legislation in a way that shows that the Crown in 
Parliament or a Legislature has formed the specific intention of permitting such 
extinguishment.  
[754] The mechanics of government in the colony of British Columbia between 
1848 and 1871 were somewhat different than they have become in a Sovereign 
British Columbia within a Sovereign Canada today.  
[755] In 1858, the Imperial Parliament in London, by 21 and 22 Vict. (1858), c.99, 
authorized the Crown in London to appoint a governor who could, without consulting 
a council or establishing a representative assembly, make laws for the peace, order 
and good government of the colony of British Columbia, within the terms of the 
authorization given by the Crown.  The first nine of the thirteen relevant Colonial 
instruments were made by Governor Douglas as Proclamations in that way.  Section 
2 of the Imperial Act of 1858 required that laws made by the Governor be laid 
before the Imperial Parliament, which had a power of disallowance.  In addition, all 
laws made by Governor Douglas had to be sent to the Colonial Office and were 
subject to being disallowed by the Privy Council on reference to the Privy Council by 
the Colonial Office.  
[756] In 1863, by Order in Council made on 11 June, 1863 at Windsor, the Imperial 
Privy Council established a Legislative Council for British Columbia.  Thereafter laws 
were made not by Proclamation but by Ordinances passed by the Governor sitting 
with the Legislative Council.  Again those Ordinances were to be sent to the Colonial 
Office and again they could be referred to the Imperial Privy Council by the 
Secretary of State for the Colonies and could be disallowed by the Imperial Privy 
Council.  They continued to be subject to disallowance by the Imperial Parliament.  
[757] In 1865, the Colonial Laws Validity Act, 28 and 29 Vict. c.63, was enacted 
by the Imperial Parliament.  It established that only those laws directly repugnant to 
an Imperial statute that applied in the colony would be subject to disallowance.  
[758] In 1866, by the British Columbia Act, 1866, 29 and 30 Vict. c.67 the powers 
of the Governor and Legislative Council were confirmed.  They extended over 
Vancouver Island. The powers of the Privy Council in relation to disallowance were 
also confirmed.  
[759] In my opinion, the Proclamations made by Governor Douglas between 1858 
and 1863, that is, the first nine of the thirteen Colonial instruments principally relied 
on by Mr. Justice Judson in Calder, would have required the clear and plain 
intention of Governor Douglas to have effected an extinguishment of aboriginal title 
and aboriginal rights and that clear and plain intention would have to have been 
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expressed sufficiently clearly on the face of the Proclamations themselves that the 
Imperial Parliament, the Secretary of State for the Colonies, and the Imperial Privy 
Council, all of whom had functions to perform in relation to disallowing or not 
disallowing those nine instruments, and so also in relation to the formation and 
expression of the intention of the Sovereign, would have clearly understood from the 
face of the instrument that it was extinguishing aboriginal title or rights.  
[760] The last four of the thirteen Colonial instruments relied on by Mr. Justice 
Judson would have required the clear and plain intention of the Governor and also of 
his Legislative Council.  Again the clear and plain intention would have to have been 
expressed sufficiently clearly on the face of the four Ordinances themselves that the 
Secretary of State for the Colonies and the Imperial Privy Council, each of whom 
had functions to perform in relation to disallowance, and so also in relation to the 
formation and expression of the intention of the Sovereign, would have clearly 
understood from the face of the instrument that it was extinguishing aboriginal title or 
rights.  
[761] Of course, the required intention is always a formalized and conceptual 
intention, like a legislative intention, and not a personal or subjective intention of 
each participant in the process or each of the participants who is a guiding force in 
the process.  

(e) Implicit Extinguishment:  The Horseman Case 

[762] In R. v. Horseman, [1990] 1 S.C.R. 901 the Supreme Court of Canada 
divided 4-3.  The case related to an Indian who killed a grizzly bear in self defence 
after he had shot a moose.  A year later he bought a grizzly bear hunting licence and 
sold the hide on the pretext that the bear had been shot in accordance with the 
licence.  His treaty rights in Treaty 8 were considered to have been modified by the 
legislatively and constitutionally endorsed Natural Resources Transfer 
Agreement, 1930, with the result that the unlawful unlicensed trafficking in bear, 
which was an offence under the Wildlife Act, whether the bear had been killed in 
self defence or not, could not be justified as the exercise of an aboriginal right.  
[763] In the course of his majority reasons, Mr. Justice Cory started a passage on 
the effect of the 1930 Transfer Agreement in this way, at p.930:  

 At the outset two established principles must be borne in 
mind.  First, the onus of proving either express or implicit 
extinguishment lies upon the Crown. (my emphasis) 

[764] That passage has been cited as authority for the proposition that 
extinguishment may be implicit.  
[765] I do not wish to take the position that extinguishment may not be implicit.  But 
since the intention to extinguish must be clear and plain, I would be very reluctant to 
reach the conclusion that there had been implicit extinguishment in any particular 
case unless no other conclusion were possible because the intention was so clear 
and plain.  
[766] I would also make these three observations about the passage I have set 
out.  First, the reference to implicit extinguishment occurs in a sentence directed not 
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to that question but to the question of onus.  Second, any conclusion that 
extinguishment could be implicit was not a part of the reasoning in the Horseman 
case, which turned on the interpretation of para.12 of the 1930 statutorily and 
constitutionally endorsed Transfer Agreement as effecting a modification, not of 
aboriginal rights, but of treaty rights. Third, the decision in the Horseman case was 
handed down one month before the decision in Sparrow.  They must be read 
together.  If there can be implicit extinguishment then the intent to bring about that 
extinguishment must be clear and plain.  As I have said, I do not think that implicit 
extinguishment is compatible with the clear and plain intention test unless no other 
conclusion than implicit extinguishment is possible.  
[767] At this stage I propose to mention a point of terminology.  
[768] Express (or explicit) extinguishment is extinguishment brought about by the 
Sovereign Power acting legislatively in an enactment which provides on its face and 
in its terms for extinguishment, either on the coming into force of the enactment or 
on the happening of an event described in the enactment.  
[769] Implicit extinguishment is extinguishment brought about by the Sovereign 
Power acting legislatively in an enactment which does not provide in its terms for 
extinguishment but which brings into operation a legislative scheme which is not only 
inconsistent with aboriginal title or aboriginal rights but which makes it clear and 
plain by necessary implication that, to the extent governed by the existence of the 
inconsistency, the legislative scheme was to prevail and the aboriginal title and 
aboriginal rights were to be extinguished.  
[770] In the case of implicit extinguishment the extinguishment brought about by the 
clear and plain intention demonstrated by the necessary implication may be brought 
about by the enactment of the legislation itself, because the necessity for 
extinguishment may occur at that point (which I will call implied extinguishment), or it 
may be brought about by the administrative or executive actions authorized by the 
legislation, because the necessity for extinguishment may occur only when the 
administrative or executive action occurs (which, because this term has been used 
already in the cases and not because it is perfectly descriptive, I will call 
extinguishment by adverse dominion.) 
[771] It is important to note that even though express extinguishment may occur on 
the happening of an administrative or executive act, and even though 
extinguishment by adverse dominion, by my definition, only occurs on the happening 
of an administrative or executive act, nonetheless the clear and plain intention to 
extinguish by the administrative or executive act, whether that intention is express or 
implied, remains the intention of the Sovereign Power, acting legislatively, and is not 
merely the intention of the person carrying out the authorized administrative or 
executive act.  

(f) Extinguishment by Adverse Dominion:  The Santa Fe Case 

[772] The authority principally relied on by the Province in support of the argument 
in favour of specific extinguishment over specific parcels of land by the granting of 
tenures by the Crown that confer a right to use the land in a way inconsistent with 
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the simultaneous exercise of the rights which go with aboriginal title or other 
aboriginal rights independent of title ("Extinguishment by Adverse Dominion") is not 
a Canadian case but a United States case, U.S. v. Santa Fe Pacific Railway 
Company 314 U.S. 339 (1941). In the course of his reasons in that case, Mr. Justice 
Douglas, who delivered the opinion of the Supreme Court of United States, said at 
p.347:  

 As stated by Chief Justice Marshall in Johnson v. M'Intosh, 
supra (8 Wheat.(21 US) p.586, 5 L.ed. 691), "the exclusive right of the 
United States to extinguish" Indian title has never been doubted. And 
whether it be done by treaty, by the sword, by purchase, by the 
exercise of complete dominion adverse to the right of occupancy, or 
otherwise, its justness is not open to inquiry in the courts. (my 
emphasis) 

[773] It is noteworthy that extinguishment by adverse dominion was not among the 
issues in the Santa Fe case.  
[774] I know of no Canadian case which has decided that aboriginal title or 
aboriginal rights can be extinguished by the exercise of adverse dominion.  I do not 
believe that there is one.  Nor do I think that the Canadian law supports the concept 
of extinguishment by adverse dominion unless the adverse dominion is exercised 
under a statute in which it is made clear that the intention of the Sovereign in 
Parliament is to set up a system whereby aboriginal title and aboriginal rights will be 
extinguished when adverse dominion is exercised by an administrative or executive 
act under the authority of the statute.  
[775] I note that in the United States the extinguishment of Indian Title can only be 
brought about by Congress, that is, by the Sovereign Power acting legislatively.  See 
the Santa Fe case itself.  
[776] In short, I do not consider that the Sovereign Power's clear and plain intention 
to extinguish aboriginal title and rights can be demonstrated in any other way than 
by legislation passed by the Sovereign in Parliament.  The fact that there is an 
inconsistency between the exercise of powers granted by legislation and the 
exercise of aboriginal rights does not extinguish the aboriginal rights to the extent of 
the inconsistency, nor does it necessarily suspend them, unless it is clear and plain 
from the legislation itself that those consequences had been made the subject of 
clear, plain and considered legislative intention.  What the inconsistency means, 
short of such a clear and plain intention, is that there is a problem of priorities which 
must be settled on the basis of principle.  I suppose that the first title in time would 
have some claim to priority unless there was some other basis in principle for 
reaching a contrary conclusion.  
[777] The fact that an Indian people have an aboriginal title to the occupancy, 
possession, use and enjoyment of a parcel of land is not necessarily inconsistent 
with the holding of a fee simple title to the same land by some one else, unless 
either party decides to try to exclude the other.  Hunting under the Wildlife Act and 
mineral exploration under the Mineral Act can both take place lawfully by one person 
on land in which the fee simple title is owned by another person, without that other 
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person's consent.  In R. v. Bartleman (1984), 55 B.C.L.R. 78, this Court decided 
that a right to hunt over unoccupied land as formerly, confirmed by one of the 
Douglas Treaties on the south end of Vancouver Island, could be exercised over 
land held by some one else in fee simple, as long as the land remained unoccupied 
in fact. So even if the theory of extinguishment by adverse dominion were to be 
applicable, and I do not think it should be applicable except in accordance with a 
clear and plain legislative intention test, the extinguishment should only occur to the 
extent of the permanent inconsistency.  That is, if priority were to be given to a fee 
simple title over an aboriginal title, by the application of an appropriate legal principle 
about priorities, then the fee simple title may extinguish the aboriginal title of 
exclusive occupancy in the same land, but may not extinguish the aboriginal rights of 
hunting or gathering on the land, depending, perhaps, on the use that the holder of 
the fee simple title is making of the land.  
[778] So, in order for there to be extinguishment by adverse dominion, these three 
conditions, at least, must be fulfilled.  First, there must be a clear and plain 
expression of intention to bring about such extinguishment, by administrative or 
executive act, legislatively expressed by the Sovereign in Parliament or a 
Legislature.  Second, there must be an act authorized by the legislation which 
demonstrates the exercise of permanent adverse dominion as contemplated by the 
legislation.  Third, unless the legislation provides that the extinguishment arises on 
the creation of a tenure which might be inconsistent with an aboriginal right, there 
must be an actual use made of the land by the holder of the tenure, which is 
permanently inconsistent with the continued existence of the aboriginal title or right, 
and does not merely bring about a temporary suspension.  If those three conditions 
are fulfilled, then there could be extinguishment by adverse dominion, but only to the 
extent of the actual permitted inconsistency.  
[779] The question of extinguishment by adverse dominion was dealt with in 
Mabo.  At pp. 49-50, Mr. Justice Brennan said this:  

 A Crown grant which vests in the grantee an interest in land 
which is inconsistent with the continued right to enjoy a native title in 
respect of the same land necessarily extinguishes the native title.  The 
extinguishing of native title does not depend on the actual intention of 
the Governor in Council (who may not have adverted to the rights and 
interests of the indigenous inhabitants or their descendants), but on the 
effect which the grant has on the right to enjoy the native title.  If a 
lease be granted, the lessee acquires possession and the Crown 
acquires the reversion expectant on the expiry of the term.  The 
Crown's title is thus expanded from the mere radical title and, on the 
expiry of the term, becomes a plenum dominium.  Where the Crown 
grants land in trust or reserves and dedicates land for a public 
purpose, the question whether the Crown has revealed a clear and 
plain intention to extinguish native title will sometimes be a question of 
fact, sometimes a question of law and sometimes a mixed question of 
fact and law.  Thus, if a reservation is made for a public purpose other 
than for the benefit of the indigenous inhabitants, a right to continued 
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enjoyment of native title may be consistent with the specified purpose - 
at least for a time - and native title will not be extinguished. But if the 
land is used and occupied for the public purpose and the manner of 
occupation is inconsistent with the continued enjoyment of native title, 
native title will be extinguished.  A reservation of land for future use as 
a school, a courthouse or a public office will not by itself extinguish 
native title: construction of the building, however, would be inconsistent 
with the continued enjoyment of native title which would thereby be 
extinguished.  But where the Crown has not granted interests in land or 
reserved and dedicated land inconsistently with the right to continued 
enjoyment of native title by the indigenous inhabitants, native title 
survives and is legally enforceable. 

[780] I do not entirely agree with this passage.  I do not think that there is any basis 
in principle for saying that inconsistency between the grant and native title 
necessarily means that it is the native title that must give way.  If the point were 
addressed in the legislation itself and a clear and plain intention to extinguish, should 
there be an inconsistency, were shown, then extinguishment would be the 
result.  But if the clear and plain intention to extinguish in the event of an 
inconsistency  were not shown, then I do not understand the nature of the rule of law 
or principle which would decree that the new grant should prevail over the long 
standing aboriginal title.  I do not think that the effect of a grant should determine the 
test of legislative intention, unless it is clear and plain from that effect that the 
intention to extinguish is clear and plain.  I should also add that Mr. Justice 
Brennan's proposition that the effect of the grant is enough to extinguish aboriginal 
title and rights even if the intention is not clear and plain, is contrary to the test 
enunciated in Sparrow at p.1099.  
[781] I do not propose to consider the question of extinguishment by adverse 
dominion any further.  I have set out my views of the broad principles which must 
govern such an extinguishment.  Any precise examination of the extent to which 
particular uses under particular tenures would be necessarily inconsistent with 
particular aboriginal titles or rights, ought to be considered only in terms of the 
particular legislation and particular tenures and particular uses in fact.  Most 
importantly, in my opinion, no decision should be made against the holder of a 
particular tenure unless the holder of the tenure was represented in the proceedings 
leading to the adjudication about that particular extinguishment.  
[782] One other reason why I do not propose to consider the question of 
extinguishment by adverse dominion any further is that there were no tenures 
granted over the claimed area in the period before 1871, and there was no power in 
the British Columbia Legislature to pass legislation which could have the effect of 
extinguishing by adverse dominion after 1871, so extinguishment by adverse 
dominion could not have occurred in this case as a result of legislation of the British 
Columbia Legislature.  

(g) Extinguishment of Aboriginal Rights of Self-Government 
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[783] A part of the claim in this case is a claim for "jurisdiction" or, in other words, 
for rights of self-government or self-regulation.  I will be discussing that claim in 
Division 2 of Part VI and in Division 2 of Part VII of these reasons.  But at this stage I 
wish to say only that the principles I have discussed in relation to the extinguishment 
of aboriginal rights would, in my opinion, apply just as straightforwardly to the 
extinguishment of aboriginal rights of self-government and self-regulation as they do 
to the extinguishment of aboriginal title and aboriginal hunting, fishing and gathering 
rights.  
[784] In particular I refer again to the discussion of terminology in Sub-division (e) 
of this part.  Rights of self-government could have been extinguished expressly or 
implicitly.  In either case the extinguishment could be brought about by the mere 
enactment and coming into force of the legislation or by an administrative or 
executive act authorized by the legislation, depending on what is contemplated by 
the legislation as bringing about the extinguishment.  If it is an administrative or 
executive act which brings about the extinguishment of a particular right of self-
government or self-regulation under the legislation then that type of extinguishment 
is a form of extinguishment by adverse dominion.  If the legislation does the 
extinguishment, without the need for any action under the legislation, but does it 
implicitly, then that is what I have called implied extinguishment.  
[785] Whatever form of extinguishment of aboriginal rights of self-government or 
self-regulation is being considered, the same principles apply.  The intention to 
extinguish must be clear and plain; it must be the intention of the Sovereign Power; it 
must be legislatively brought about; and, if it is implicit, the implication must not 
simply be probable, it must be necessary.  

2. Extinguishment in British Columbia 

(a) Extinguishment in the Colonial Period: 1846 to 1871 
[786] The judgment in the Calder case related entirely to extinguishment in this 
period, namely 1846 to 1871.  It was conceded by the Provincial Crown in the 
Calder case that events after 1871 did not bring about any extinguishment.  
[787] As I have said, Mr. Justice Judson in Calder considered that the pattern of 
events between 1858 and 1871, including the nine Proclamations by Governor 
Douglas and the four Ordinances of the succeeding governors acting with the advice 
and consent of a Legislative Council, which together comprise the thirteen Colonial 
instruments, evinced a unity of intention to exercise a Sovereignty inconsistent with 
any competing interests, including aboriginal title.  Mr. Justice Hall, on the other 
hand, considered that there could only have been extinguishment if the Sovereign 
intention were expressed legislatively and in clear and plain language, and that the 
Colonial instruments did not clearly and plainly extinguish aboriginal title.  
[788] As I have said also, I think that the passage at p.1099 in Sparrow indicates 
that Chief Justice Dickson and Mr. Justice La Forest, for the Supreme Court of 
Canada, adopted the test preferred by Mr. Justice Hall over the test preferred by Mr. 
Justice Judson, and, I would suppose, adopted also the application of Mr. Justice 
Hall's test which followed naturally from his selection of that test.  

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 199 
 

 

[789] I therefore conclude that the reasons of Mr. Justice Hall in Calder are to be 
preferred to the reasons of Mr. Justice Judson.  That conclusion is entirely 
consistent with what I have said about extinguishment by adverse dominion and 
supports the view that I have taken that extinguishment by adverse dominion only 
occurs when there is a clear and plain intention of the Sovereign Power expressed 
by the Sovereign acting in a legislative capacity.  
[790] Having regard to that conclusion, I do not think that it is necessary for me to 
go through the thirteen Colonial instruments.  They are described by Mr. Justice 
Judson in summary at pp.329-333, and by Mr. Justice Hall at pp. 410-413.  I 
propose rather than dealing with them one by one to make eight points with respect 
to extinguishment under those Colonial instruments.  
[791] The first point is that at least one of the Proclamations, that of 14 February, 
1859, and one of the Ordinances, that of 11 April, 1865, deal with the vesting of fee 
simple title to the land of British Columbia in the Crown.  The Proclamation of 14 
February, 1859 provided that all lands in British Columbia and all mines and 
minerals belonged to the Crown in fee.  Presumably, then, in 1859 there had been 
no previous acquisition of land or interests in land by settlers on the mainland of 
British Columbia.  The Ordinance of 11 April, 1865 again applied only to the 
mainland.  It provided that all lands in British Columbia and all mines and minerals, 
not otherwise lawfully appropriated, belonged to the Crown in fee.  The phrase "not 
otherwise lawfully appropriated" tends to indicate that there may have been lawful 
acquisitions of land or interests in land on the mainland between 1859 and 1865.  
[792] “Fee simple" is a description of an estate.  It means that the land is held, 
unconditionally and without restraint on alienation, either directly or indirectly from 
the holder of the radical, allodial or root title.  The concept that the Crown in right of 
British Columbia could hold an estate in fee simple from the Crown Imperial is both 
incorrect constitutionally and incorrect in terms of estates in land.  The Crown's title 
is paramount and not held of any superior lord who could impose restraints on 
it.  The title remains an allodial title and its nature was not changed by the imposition 
of a statutory scheme, though for the purposes of administration of the statutory 
scheme the Crown may be said to hold land in fee simple.  The concept in English 
common law that Sovereignty may carry with it the root title may not have been well 
understood, and the concept of fee simple title may have been much better 
understood in British Columbia at the relevant times.  So it was provided by the 
Proclamation, and the Ordinance, that the Crown held the land "in fee simple" 
meaning without restraint on alienation, and with a power to make grants in 
accordance with the legislation, and meaning that no one in British Columbia could 
in future acquire any rights in land in British Columbia without complying with the 
statute.  The person to whom the Crown granted any interests in the land would be 
able to take the land in fee simple or in accordance with the terms of a subordinate 
interest.  
[793] Each of the thirteen Colonial instruments deal with land and the purchase, 
pre-emption and settlement of land.  The provisions relating to fee simple title must 
be understood in the context of setting up an orderly system of purchase, pre-
emption and settlement.  That system may well have had in contemplation the free 
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surrender of aboriginal title and aboriginal rights over certain lands through purchase 
by the Crown and surrender by the Indians.  
[794] But in Amodu Tijani, at p.403, it was said that the aboriginal title continued 
as a "burden on the radical or final title of the Sovereign" and that proposition was 
approved by Madam Justice Wilson, for the Supreme Court of Canada, in Roberts 
v. Canada at p.340.  If aboriginal title is a burden on the radical title of the 
Sovereign, and if the radical title is acquired on the assertion of Sovereignty, then 
there is nothing in the taking of fee simple title by the Crown which would free either 
the radical title or the subordinate fee simple estate from the burden constituted by 
the aboriginal title.  
[795] The second point is that there is nothing in the thirteen Colonial instruments 
which makes clear that it was not the intention of the Crown to eliminate possible 
inconsistent interests by arranging for the purchase and surrender, by consent, of 
the aboriginal interests in the land before any conflict in uses arose.  The fact that 
the Colonial instruments contemplated settlement of the land does not mean that 
they contemplated that the settlement of the land would be made where there could 
be inconsistent uses of the land. And in those cases where there were clearly going 
to be inconsistent uses of the land if the Indian interest continued, then it may well 
have been contemplated that the interest would be purchased and surrendered with 
the consent of the Indians.  
[796] Related to this second point and to what will be my third point is an 
immensely revealing letter of opinion from Sir Matthew Baillie Begbie, the first Chief 
Justice of British Columbia, and the draftsman of the third Proclamation of 4 
January, 1860, and probably of some of the other Colonial instruments.  Chief 
Justice Begbie's opinion is dated 30 April, 1860, by which date four of the Colonial 
instruments had been proclaimed.  He said:  

I may also observe that the Indian title is by no means 
extinguished.  Separate provision must be made for it, and soon:  though 
how this is to be done will require some consideration.  From the friendly 
intercourse with the natives however, no real difficulty is to be 
apprehended.  (my emphasis) 

[797] In the same opinion, Chief Justice Begbie said:  
The absolute right of the crown in all these lands is perfectly 
recognized, and I am happy to say that great confidence in the honour 
of the Government is shewn by all parties. 

[798] As the appellants said in their factum: "taking these two statements together 
we have a clear expression that the mischief not addressed by the January 4, 1860 
Proclamation was the implied extinguishment of aboriginal title.  Begbie clearly 
stated that Crown title and Indian title co-exist."  
[799] The amici curiae dealt with Begbie's opinion and with his other writings and 
opinions in their factum and argument.  On some points of fact Chief Justice Begbie 
seems to have been less than fully informed.  On points of law, the way he 
expresses a point in one situation may not be exactly the way he expresses the 
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same point in another situation.  But there is nothing which persuades me that Chief 
Justice Begbie regarded aboriginal occupation rights and other aboriginal rights as 
being confined to reserves or as having been extinguished.  
[800] The third point is that in the Colonial period in British Columbia, as is apparent 
from the many documents in evidence in this appeal, there were some people who 
believed that the Indians held an aboriginal title to the land which they occupied and 
used that was recognized by the common law, and there were other people, perhaps 
unfamiliar with the judgments of Chief Justice Marshall in the United States, who did 
not.  Throughout the Colonial period, people holding each of these views were 
involved in the Sovereign decision making. Those who believed in the existence of 
aboriginal title did not consider that it was being extinguished and had no intention to 
extinguish it or participate in the exercise of the Sovereign Power to extinguish it in 
the Colonial period. Those who did not believe in the existence of aboriginal title and 
did not consider that it was necessary to extinguish it could not have had the 
intention to extinguish it nor have participated in the formation of the intention of the 
Sovereign Power to extinguish aboriginal title through the Colonial instruments.  In 
the result, neither group could have participated in the formation of a clear and plain 
intention to extinguish aboriginal title.  I do not believe that there is any evidence of a 
third group who believed that aboriginal title might exist and who formed a clear and 
plain intention to participate in the exercise of the Sovereign Power to extinguish 
aboriginal title, should it exist.  
[801] Non-recognition of an aboriginal title by those who considered it did not exist 
could not amount to an extinguishment of that title.  
[802] The fourth point is that extinguishment by the effect of legislation rather than 
its purpose has been ruled out by the decision in Sparrow, as set out at p.1099, 
unless there is an absolutely inescapable (that is, necessary, clear and plain) 
inference of purpose from the effect.  In this case, there was no such inescapable 
inference.  
[803] The fifth point is that there is nothing inconsistent between the reference to 
lands reserved for the Indians in the Colonial instruments and the non-
extinguishment of aboriginal title over lands outside those reserved lands. The land 
referred to as being reserved for the Indians tended to be land where the Indians' 
actual houses and fishing stations were located.  Clearly those were inviolable.  But 
over the remainder of the land there was a possibility that, for some land that might 
be settled, no aboriginal peoples had any aboriginal title or aboriginal rights.  And 
there was also a possibility that even if there was aboriginal title it might be held on 
the basis of uses or enjoyment by the Indians that were not highly valued by them so 
that voluntary surrender might be inexpensively achieved.  Accordingly, reference to 
lands reserved for the Indians in the Colonial instruments does not mean that those 
lands must be the only lands on which there was an aboriginal title to consider.  
[804] The sixth point is that if the Colonial instruments extinguished aboriginal title 
by the act of vesting the fee simple title in the Crown, then the effect would have 
been, in one fell swoop, to turn the Indian peoples from being peoples occupying 
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their ancestral territories as they had done for generations, into trespassers in their 
own villages and in their own hunting territories.  
[805] The seventh point that I wish to note is that the powers of the Governor, either 
acting alone or acting with the advice and consent of the Legislative Council, were 
limited throughout the Colonial period.  The limitation was a limitation expressed in 
the instruments providing for the appointment of a Governor or in the instruments 
actually appointing the Governor.  In the course of argument, counsel took us 
through those instruments in support of an argument that the instruments did not 
confer upon the Governor the power to take from the indigenous people of British 
Columbia their aboriginal title and aboriginal rights other than with their consent.  To 
deal with that argument properly would require setting out and analyzing the 
instruments which conferred legislative and executive powers on the Governor. 
Since such an analysis is unnecessary for my decision in this appeal, I do not 
propose to undertake it, but the point is noteworthy, and extinguishment in the 
Colonial period could not be upheld unless it were adequately addressed.  This point 
was noted and dealt with by Mr. Justice Hall in his reasons in Calder at pp. 406-408.  
[806] The eighth and final point is to note that the Indian peoples in the North East 
of British Columbia were parties to Treaty 8 of 1898.  Under that Treaty they 
surrendered their aboriginal title and aboriginal rights.  If their aboriginal title and 
aboriginal rights had already been extinguished in the Colonial period there would 
have been nothing for them to surrender.  This point was noted by Mr. Justice Hall in 
his reasons in the Calder case at p.394.  
[807] On the basis of these eight points I have come to the following conclusions 
about the extinguishment of aboriginal title, aboriginal hunting, fishing, gathering and 
similar rights, and aboriginal rights of self-government and self-regulation in the 
Colonial Period from 1846 to 1871.  
[808] I would reject the concept of "blanket extinguishment" of aboriginal title 
throughout British Columbia in the Colonial period.  
[809] I would reject also the concept of implicit extinguishment of aboriginal title or 
of aboriginal hunting, fishing, gathering and similar rights, by adverse dominion or 
directly, in the Colonial period, for two reasons.  The first is that there was no clear 
and plain intention to carry out such extinguishment on the part of the Sovereign 
Power acting legislatively.  The second is that there is no evidence whatsoever of 
any grant of any tenure in the claimed area in the period between 1846 and 1871.  
[810] With respect to implicit extinguishment of aboriginal rights of self-government 
and self-regulation in the Colonial period,  

(a) by the Proclamation of 19 November 1858 making the Civil and 
Criminal laws of England, as far as they were not from local 
circumstances inapplicable, the law in force in all parts of British 
Columbia, or 

(b) by other Proclamations or Ordinances of the Governor or 
Governor-in-Council of British Columbia before British Columbia 
joined Confederation in 1871, 
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[811] I do not think that any other approach is possible but to examine the precise 
aboriginal right that is being relied on in a particular instance, and to examine the 
precise law or enactment which is said to bring about an implicit but specific 
extinguishment of the precise aboriginal right and then, in that confined context, to 
decide whether the precise law or enactment necessarily, clearly and plainly, 
extinguished the precise aboriginal right.  No such examination has been made in 
this case.  

(b) Extinguishment in the Confederation Period:  1871 to 1951 
[812] In 1871, British Columbia joined Confederation. It became subject to the 
British North America Act, 1867, now called the Constitution Act, 1867.  Then, 
as now, head (24) of s.91 of the Act conferred on the Parliament of Canada 
exclusive legislative power with respect to:  

(24) Indians, and lands reserved for the Indians. 
[813] Section 109 dealt with the ownership of lands within the Province.  It read 
then, as now:  

109. All lands, mines, minerals, and royalties belonging to the several 
Provinces of Canada... shall belong to the several Provinces... 
in which the same are situate or arise, subject to any trusts 
existing in respect thereof, and to any Interest other than that of 
the Province in the same. 

[814] We now know that the Indian interest in the form of aboriginal title and rights 
over land in the Province is an interest other than the interest of the Province in 
those lands, and was such in 1871, quite apart from any question of trust existing in 
respect of the land affected by the aboriginal title and aboriginal rights.  See St. 
Catherine’s Milling and Guerin.  
[815] Returning to s.91(24) we now know from Dick v. The Queen, and from Bell 
Canada v. Commission de la Sante, [1988] 1 S.C.R. 749, that the power to make 
laws that affect Indians may be expressed in this way:  
[816]  (a) Parliament has the exclusive power to make laws which are directed 
particularly to Indians, wherever those Indians may be within Canada.  
[817]  (b) Parliament has the exclusive power to make laws directed particularly 
to lands reserved for the Indians, whether those laws affect Indians or non-Indians in 
relation to those lands.  
[818]  (c) The Provinces have power to make laws of general application which 
regulate Indians in the same way as they regulate other people within the Province.  
[819]  (d) If a Provincial law is a law of general application then the fact that it 
affects Indians more frequently and more restrictively than non-Indians does not, in 
itself, make the law a law other than a law of general application.  
[820] (e) If a Provincial law, even if it is a law of general application, affects 
Indians in relation to the specific Federal nature of the legislative power assigned to 
Parliament, then there is an interjurisdictional legislative immunity in respect of such 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 204 
 

 

a matter and the provincial legislation will not affect Indians on the basis of its own 
power. (The specific Federal nature of the legislative power of Canada in relation to 
Indians which gives rise to the interjurisdictional legislative immunity has been called 
the making of laws affecting Indians qua Indians, the making of laws dealing with 
Indians in their Indianness, and the making of laws relating to the core values which 
distinguish Indians as Indians and differentiate them from non-Indians.  I will use the 
terminology "Indians in their Indianness" to describe this interjurisdictional immunity 
concept, while I will continue to use the terminology "An integral part of their 
distinctive culture" to describe the entirely different concept of what makes an 
aboriginal practice, custom or tradition an aboriginal right.)  
[821] Against the legal background I have described, it seems clear that explicit 
extinguishment of aboriginal title and of aboriginal hunting, fishing, gathering and 
similar rights in the period from 1871 to 1951 could only have been done by the 
Parliament of Canada.  It is not suggested that there was any such explicit 
legislation.  
[822] I next come to implicit extinguishment of aboriginal title or of aboriginal 
hunting, fishing, gathering and similar rights. Within implicit extinguishment I include 
extinguishment by adverse dominion.  As I have said, I see no reason why, if there 
are two inconsistent titles, it is the aboriginal title that must give way, unless there is 
a clear and plain intention on the part of the Sovereign Power enacting the 
legislation in Parliament to bring about such an extinguishment of the aboriginal title 
whenever there is an inconsistency.  In this case we were not referred to any 
Federal legislation which could fulfil those characteristics. However, that does not 
mean that some other person, perhaps the holder of some Federally-granted tenure, 
could not refer to legislation which fulfilled those characteristics. Decisions on 
specific questions of that nature must await the time when the precise issues are 
raised.  
[823] Finally, in relation to the extinguishment powers of Parliament in the period 
from 1871 to 1951, I turn to implicit extinguishment of aboriginal rights of self-
government and self-regulation by Parliament.  In my opinion the same principles 
apply as the principles discussed in the previous paragraph.  The question is 
whether the Federal statute necessarily, clearly and plainly extinguished the 
particular right of self-government or self-regulation.  Again we were not referred to 
any particular legislation. Consideration of any such form of extinguishment must be 
examined in relation to the precise right and the precise legislation.  It can not be 
done in this appeal.  
[824] Provincial laws of general application could not, in my opinion, in the period 
between 1871 and 1951, bring about either explicit or implicit extinguishment of 
aboriginal title or aboriginal rights, including aboriginal rights of self-government, 
because those laws would lack the clear and plain Sovereign intention to extinguish, 
by clearly necessary implication, the aboriginal title or aboriginal rights, or, if they 
contained such an intention they would be unconstitutional, at least as far as the 
extinguishment was concerned.  That is so because in my opinion aboriginal title, 
aboriginal rights of hunting, fishing, gathering and similar rights, and aboriginal rights 
of self-government are all categorized as such because they constitute or have 
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constituted an integral part of the distinctive culture of the particular Indians and, as 
such, must be matters which affect those particular Indians in their Indianness and 
so must engage the principle of interjurisdictional immunity which constitutionally 
prevents the Provinces from enacting legislation which has the effect of 
extinguishing that aboriginal title or those aboriginal rights.  

(c) Extinguishment in the Indian Act Period:  1951 to 1982 
[825] The principles which govern the question of extinguishment in the period from 
1871 to 1951 would continue to apply in the period from 1951 to 1982, but one 
additional factor must also be taken into account.  
[826] In 1951 the Parliament of Canada enacted a new Indian Act.  That Act 
contained a new provision for incorporating some Provincial statutes as Federal 
legislation as if those Provincial statutes had also been enacted by the Parliament of 
Canada, subject to four potential exceptions. The new provision was then s.87 but is 
now s.88 of the Indian Act.  
[827] The purpose of s.88, when it was enacted in 1951, was to benefit Indians on 
reserves who, under the enclave theory later disposed of in Cardinal v. A.G. 
Alberta, [1974] S.C.R. 695, were then thought to be left out of generally applicable 
provincial legislative schemes ameliorating the lot of all the people within a province, 
such as the laws relating to credit, or insurance, or family matters, or the acquisition 
of goods.  
[828] Section 88 reads in this way:  

88. Subject to the terms of any treaty and any other Act of 
Parliament, all laws of general application from time to time in force in 
any province are applicable to and in respect of Indians in the 
province, except to the extent that those laws are inconsistent with this 
Act or any order, rule, regulation or by-law made thereunder, and 
except to the extent that those laws make provision for any matter for 
which provision is made by or under this Act. 

[829] Sometime after s.88 was enacted, the law unfolded to reveal that provincial 
laws of general application applied to Indians ex proprio vigore, or, in other words, 
from the laws' own provincial competence.  There was no need for s.88 in relation to 
such laws.  In Natural Parents v. Superintendent of Child Welfare, Chief Justice 
Laskin, in his dissenting reasons said this, at p.763:  

When s.88 refers to "all laws of general application from time to time in 
force in any province" it cannot be assumed to have legislated a nullity 
but, rather, to have in mind provincial legislation which, per se, would 
not apply to Indians under the Indian Act unless given force by 
Federal reference. 

[830] Chief Justice Laskin's view was adopted by Mr. Justice Beetz in reasons for 
the Court in Dick v. The Queen. So we now know that, perhaps contrary to what 
seems to have been the legislative scheme when it was enacted, s.88 of the Indian 
Act has the effect of giving force to provincial laws of general application which 
nonetheless affect Indians in their core values and so bring into force the specific 
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Federal nature of the legislative powers confided to Parliament, by referentially 
incorporating the Provincial laws as Federal laws.  
[831] I do not understand there to have been any express extinguishment of any 
form of aboriginal title or aboriginal rights, including rights of self-government, by 
either Federal or Provincial legislation in the period from 1951 to 1982.  
[832] The question of implicit extinguishment or extinguishment of any form of 
aboriginal title or aboriginal rights, including rights of self-government, in the period 
from 1951 to 1982, to the extent that it might be thought to differ from the same 
question in the period from 1871 to 1951 turns on s.88 of the Indian Act.  
[833] In my opinion, there can be no extinguishment, express or implicit, through 
the use of s.88.  The reason is that the clear and plain intention that is necessary to 
effect an extinguishment must be the clear and plain intention of the Sovereign 
Power enacting the legislation validly and effectively.  So the relevant Sovereign 
Power is the Sovereign Power of the Crown in the Federal Parliament.  There may 
be an additional requirement in such an extinguishment that the clear and plain 
intention must also be present on the part of the Sovereign Power enacting the 
Provincial legislation in which the relevant law of general application is contained. 
But a clear and plain intention on the part of the Sovereign in the Province to 
extinguish aboriginal title may, in any case, be beyond the competence of the 
Provincial Sovereign Power to formulate and if expressed or implied in Provincial 
legislation may make the legislation a law that is not a law of general application for 
the purposes of s.88.  It is not necessary for me to decide those questions in this 
appeal.  
[834] There was no clear and plain extinguishing intention under s.88 when that 
section was enacted in 1951. In support of that conclusion it is not necessary to go 
behind the Indian Act itself and its 1951 amendments, in their context.  But it is 
instructive to read what was said by the Honourable W.E. Harris, Minister of 
Citizenship and Immigration, and Minister Responsible for Indian Affairs, on second 
reading of the amending bill in 1951:  

 Heretofore we have thought of enfranchisement as being the 
ultimate role of Indian policy, and let us say frankly that we rather 
expected that the Indian would want to become enfranchised in order 
to be like one of us.  Nothing can be further from the truth, Mr. 
Speaker.  The Indian has no desire to become as one of us, and all his 
representations have said:  I hope you are not going to take away from 
me the right to be an Indian.  Of course there is no such 
intention.  Except in rare cases the Indian has every intention to retain 
his connection with his reserve and with his band, and while he wants 
some of the advantages of our society he wants them on such terms 
that he can retain his old connections. 
 I think, sir, that our policy should be to extend self-government 
to all the reserves as soon as possible.  It might be argued that this 
would give to band councils on the reserves greater powers than are 
now held and exercised by municipal authorities in our form of 
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government, but if that would be the result surely we can impose 
safeguards to see that a band council does not exercise authority 
greater than a municipal council unless it is in the interests of the 
band.  I think perhaps we can discuss that better in the committee 
stage. 

(See Commons Debates (1951) 1352). 
[835] There is one further case to which it is necessary to refer in relation to this 
subject.  It is Roberts v. Canada which relates to the competing interests of two 
Indian bands in a reserve near Campbell River.  Madam Justice Wilson gave the 
reasons of the Supreme Court of Canada, sitting in a Division of five judges 
composed of Chief Justice Dickson, Mr. Justice Beetz, Mr. Justice Lamer, Madam 
Justice Wilson and Mr. Justice Le Dain, who did not take part in the 
judgment.  Madam Justice Wilson decided that the Federal Court had jurisdiction to 
hear the case because the law applicable to the claim consisted of the Indian Act, 
the actions of the Federal executive in setting out the reserve, and the common law 
of aboriginal title, which Madam Justice Wilson described as "Federal common 
law".  Madam Justice Wilson at p.336 approved the decision of Mr. Justice 
Hugessen in the Federal Court of Appeal who, in turn, relied on s.91(24) of the  
Constitution Act, 1867 and on Derrickson v. Derrickson, [1986] 1 S.C.R. 285 for 
his statement that:  "It cannot be seriously argued that the law of aboriginal title is 
today anything other than existing Federal law."  
[836] An alternative argument to the argument that s.88 was not sufficiently clear 
and plain in its intention to bring about an implicit extinguishment, including an 
extinguishment by adverse dominion, by referentially incorporating British Columbia 
enactments as Federal enactments was raised by counsel for the appellants.  It is 
that the Federal common law of aboriginal title and aboriginal rights is paramount 
over Provincial statutes.  Roberts v. Canada establishes that the law of aboriginal 
title and aboriginal rights is Federal common law (though perhaps it may also be 
Provincial common law).  Mr. Justice Beetz said in Bisaillon v. Keable, [1983] 2 
S.C.R. 60 at p.108:  

To the best of my recollection, I recall no case where the non-
legislative "Federal law" has been given paramountcy over provincial 
laws.  However, I do not see why the Federal Parliament is under an 
obligation to codify legal rules if it wishes to ensure that they have 
paramountcy over provincial laws, at least where some of those legal 
rules fall under its exclusive jurisdiction...(my emphasis) 

[837] Aboriginal title, falling within the exclusive jurisdiction of the Federal 
Parliament under head 24 of Section 91 of the Constitution Act, 1867, need not be 
statutorily protected in order to be paramount over Provincial statutes in conflict with 
it.  And s. 88 cannot have the effect of removing or diminishing Federal jurisdiction.  I 
do not have to deal with this alternative argument since my conclusions are 
supported on other grounds, and I do not propose to do so.  
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[838] I note also that there remains a question about whether or not s. 88 is broad 
enough in scope to bring about a referential incorporation of Provincial laws of 
general application affecting Indians in relation to their lands, which would include 
aboriginal title, or whether s. 88 is confined to "Indians" as a subject matter, to the 
exclusion of "Lands reserved for the Indians" as a subject matter.  In Derrickson v. 
Derrickson, at pp. 297-299, Mr. Justice Chouinard reviewed but did not decide the 
question.  I need not decide that question now and I do not propose to do so.  
[839]  Finally I note that an argument was made that s. 88 of the Indian Act was 
unconstitutional as providing a vehicle by which, arguably, Provincial legislation 
which could not, of its own force, touch aboriginal rights could be made to acquire 
Federal force and so infringe on s. 35 of the Constitution Act, to which I will refer in 
the next Sub-division.  This argument was discussed by Professor Slattery in his 
article entitled "First Nations and the Constitution: A Question of Trust" (1992), 71 
Can. Bar Rev. 261 at p. 286. Since I consider that in order to bring about an 
extinguishment of aboriginal rights by provincial legislation which is given Federal 
force by s.88 there would have to be a clear and plain intention demonstrated in s. 
88 itself, and since in my opinion there is not, it is unnecessary again for me to deal 
with this argument in this appeal.  The argument attains more relevance in relation to 
questions of regulation and control of aboriginal rights.  Those questions are not 
raised in this appeal.  But I should add that in my opinion a Provincial enactment 
which affects, regulates, diminishes, impairs, or suspends the exercise of an 
aboriginal right could not be a law of general application within the meaning of s. 88 
of the Indian Act since its application to the holders of the aboriginal right must 
necessarily be different in relation to that right than it is with respect to those 
members of society who do not hold the aboriginal right, even if the way the conduct 
of both aboriginals and non-aboriginals is governed is the same for everyone.  In 
other words, if a law regulating conduct generally regulates non-aboriginal rights for 
everyone but also regulates aboriginal rights for aboriginal people, then that law 
does not apply generally to everyone but applies in a different way to the rights of 
aboriginal people than it does to the rights of non-aboriginal people and is, 
accordingly, in my opinion, not a law of general application.  
[840] That brings me back to the position that legislation of the Parliament of 
Canada is required to bring about an extinguishment of aboriginal title or aboriginal 
rights, including rights of self-government.  So my conclusions about extinguishment 
are the same for the period from 1951 to 1982 as they are for the period from 1871 
to 1951.  
[841] I do not consider that there was any explicit extinguishment of the aboriginal 
title or aboriginal hunting, fishing, gathering and similar rights of the Gitksan people 
or the Wet'suwet'en people between 1951 and 1982 by the Parliament of Canada.  
[842] With respect to implicit extinguishment of aboriginal title or aboriginal hunting, 
fishing, gathering and similar rights, or with respect to aboriginal rights of self-
government and self-regulation, in the period between 1951 and 1982, by legislation 
of the Parliament of Canada, I do not think that any other approach is possible but to 
examine the precise aboriginal right that is being relied on in a particular instance 
and to examine the precise law or enactment of the Parliament of Canada which is 
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said to bring about an extinguishment of the precise aboriginal right and then, in that 
confined context, to decide whether the precise law or enactment necessarily, 
clearly and plainly extinguished the precise aboriginal right.  

(d) Extinguishment in the Constitutionalization Period: 1982 
and Later 

[843] Section 35 of the Constitution Act, 1982, reads like this:  
35. (1)  The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed. 
 (2)  In this Act, "aboriginal peoples of Canada" includes the 
Indian, Inuit and Métis peoples of Canada. 
 (3)  For greater certainty, in subsection (1) "treaty rights" 
includes rights that now exist by way of land claims agreements or may 
be so acquired. 
 (4)  Notwithstanding any other provision of this Act, the 
aboriginal and treaty rights referred to in subsection (1) are guaranteed 
equally to male and female persons. 

[844] The effect of this provision is dealt with in the Sparrow case, which I have 
already discussed.  I propose at this point only to summarize what I understand to 
be the interpretation given by the Supreme Court of Canada to s.35 in Sparrow.  
[845] Existing aboriginal rights, including aboriginal title and aboriginal rights of self-
government and self-regulation, are those that were not extinguished before 
1982.  Rights that were dormant, suspended, or regulated, but still in existence in 
1982, together with those rights which were in full force and vigour in 1982, received 
the constitutional protection given by s.35.  
[846] That constitutional protection means that an aboriginal right can no longer be 
extinguished in its entirety though, of course, it could be surrendered or otherwise 
dealt with by treaty.  The reason why an aboriginal right can not be extinguished in 
its entirety is because such an extinguishment would not meet the minimum 
impairment test in Sparrow.  
[847] So in my opinion s.35 of the Constitution Act, 1982 prevents the 
extinguishment of aboriginal rights. Legislation extinguishing aboriginal rights is now 
unconstitutional whether it is enacted by Parliament or by a Provincial 
Legislature.  The regulation of aboriginal rights in accordance with the principles set 
out in Sparrow is a different question from the extinguishment question.  It is not 
necessary for me to deal with the regulation question here.  

3. Abandonment 

[848] Whether aboriginal title or aboriginal rights, including rights of self-
government, can be abandoned is a question which was not argued in the 
appeal.  The trial judge had not found that there had been any abandonment.  
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[849] However, the trial judge dealt with the question at pp. 460-474 and I wish to 
make one point though, of course, I do not propose to reach any decision on an 
issue that was not argued.  
[850] My point is that I do not think that there is a theoretical basis for the view that 
"a right which is not used can be treated as abandoned" after 1846.  
[851] Before 1846 the title or right rested on aboriginal custom, tradition and 
practice.  In that period, if the title entirely ceased to be asserted or the right ceased 
to be exercised then I think that after some time the title or right could be considered 
to have been abandoned.  
[852] On the assertion of Sovereignty in 1846 the aboriginal title and right became 
a title or right recognized as such by the common law.  In my opinion, the absorption 
of aboriginal title and rights into the common law under the Doctrine of Continuity 
has a close parallel with the absorption of local custom into the common law.  Once 
absorbed into the common law, either as local custom or as aboriginal title or rights, 
the local custom or aboriginal custom can no more cease to be part of the common 
law by abandonment than any other part of the common law could cease to be part 
of the common law by abandonment.  The only way the custom can cease to be part 
of the common law, once it is recognized, absorbed and protected is by statutory 
repeal, just as is the case for any other part of the common law.  In this connection 
see Hammerton v. Honey, New Windsor Corporation v. Mellor, and Wyld v. 
Silver, [1963] Ch. 243 (Eng. C.A.) at pp. 255-256.  

4. Summary on the Extinguishment of Aboriginal Rights in 
British Columbia 

[853] I propose to summarize.  For simplicity I will use the phrase "aboriginal rights" 
to encompass aboriginal title, aboriginal hunting, fishing, gathering and similar rights, 
and aboriginal rights of self-government and self-regulation. 
[854] (a) Aboriginal rights can only be extinguished by clear and plain intention. 
[855] (b) The clear and plain intention to extinguish aboriginal rights is the clear and 

plain intention of the Sovereign Power.  
[856] (c) The clear and plain intention of the Sovereign Power to extinguish 

aboriginal rights must be legislatively expressed by Parliament or by a 
Provincial Legislature and not by administrative or executive action or by 
subordinate legislation though, if the Sovereign's clear and plain intention 
is formed and legislatively expressed by Parliament or in a Legislature, the 
actual extinguishment can be brought about by the legislation itself or by 
the administrative or executive action or by the subordinate legislation. 

[857] (d) Extinguishment may be either express or implicit. 
[858] (e) Implicit extinguishment can only occur if the implication is a necessary one 

and the result of the implication is to make the extinguishing intention clear 
and plain. 

[859]  (f) Implicit extinguishment may be brought about either by the legislation 
itself, in Parliament or in a Legislature (what I have called implied 
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extinguishment) or by administrative or executive action authorized by the 
legislation, in its clear and plain intention, to bring about an extinguishment 
by that action (what I have called extinguishment by adverse dominion). 

[860] (g) In the period from Sovereignty in 1846 until British Columbia joined 
Confederation in 1871, there was no blanket extinguishment of aboriginal 
title or aboriginal rights by the Colonial Proclamations or Ordinances 
designed to open up land in British Columbia for Colonial settlement.  

[861] (h) In the period from 1871 to the present there could be no extinguishment, 
express or implicit, of aboriginal rights of any kind brought about by or 
under Provincial legislation acting of its own force. Extinguishment 
reaches into the exclusive Federal nature of head 91(24) of the 
Constitution Act, 1867, "Indians, and lands reserved for the Indians", and 
the principle of interjurisdictional immunity prevents Provincial legislation 
from having any constitutional force in this exclusive Federal area.  

[862]  (i) In the period from 1951 to the present, Provincial legislation purporting to 
bring about extinguishment of aboriginal rights of any kind could not be 
given the constitutional force which it lacked in its own Provincial 
enactment by s.88 of the Federal Indian Act which incorporates some 
Provincial legislation as Federal legislation by reference.  The reason is 
that the extinguishing force, if any, is conferred by the Federal enactment 
of s.88 and the enactment lacked any clear and plain intention, by 
necessary implication or otherwise, to extinguish any aboriginal right of 
any kind.  

[863]  (j) In the period since the enactment of the Constitution Act, 1982, section 
35 of the Constitution Act, 1982 has recognized, affirmed and 
guaranteed all aboriginal rights of any kind which had not been 
extinguished before 1982 and which therefore existed on that date.  That 
recognition, affirmation and guarantee was of the rights in the full vigour of 
those rights and not merely in a form to which their exercise might by then 
have been restricted by regulation and control.  

[864] (k) It follows that any aboriginal custom, tradition or practice which was an 
integral part of the distinctive culture of an aboriginal people in 1846 and 
so became at that time, by the Doctrine of Continuity, an aboriginal right 
which was a part of the common law and was recognized, affirmed and 
protected by the common law could only have been extinguished after that 
date by Colonial Proclamations or Ordinances of the Sovereign Power in 
British Columbia in the period from 1846 to 1871 or by legislation of the 
Sovereign Power in Parliament in the period from 1871 to 
1982.  Thereafter the aboriginal right became constitutionally protected 
and could not be extinguished. 

[865] (l) The only issues about actual extinguishment as an accomplished fact 
rather than as an extinguishment principle which were argued in this case 
were issues about blanket extinguishment of aboriginal title and aboriginal 
hunting, fishing, gathering and similar rights and blanket extinguishment of 
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aboriginal self-government or self-regulation rights.  I propose to deal with 
those issues in Part VII of these reasons. 

PART V 

CONSIDERING THE TRIAL JUDGMENT 

1. The Claims Encompassed by the Pleadings and the 
Declarations Claimed 

[866] The essence of the claim is contained in these paragraphs of the statement of 
claim:  

56. The Gitksan Chiefs, their ancestors and/or predecessors since 
time immemorial have owned and exercised jurisdiction over the lands 
delineated by the external boundary on Exhibit 646-9A. 
56.(A) The Wet'suwet'en Chiefs, their ancestors, and/or predecessors 
since time immemorial have owned and exercised jurisdiction over the 
lands delineated by the external boundary on Exhibit 646-9B.  The 
lands delineated by the external boundary on Exhibits 646-9A and 646-
9B together are hereinafter referred to as "the Territory". 
57. Without restricting the generality of paragraphs 56 and 56.(A) 
since time immemorial the Plaintiffs, their ancestors and/or 
predecessors have: 
a) lived within the Territory; 
b) harvested, managed and conserved the resources within the 

Territory; 
c) governed themselves according to their laws; 
d) governed the Territory according to their laws and spiritual 

beliefs and practices; 
e) exercised their spiritual beliefs within the Territory; 
f) maintained their institutions and exercised their authority over 

the Territory through their institutions; 
g) protected and maintained the boundaries of the Territory; 
h) expressed their ownership of the Territory through their regalia, 

adaawk, kun'ga and songs; 
i) confirmed their ownership of the Territory through their crests 

and totem poles; 
j) asserted their ownership of the Territory by specific claim; 
k) confirmed their ownership of and jurisdiction over the Territory 

through the Feast System. 
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58. The Plaintiffs continue to own and exercise jurisdiction over the 
Territory to the present time. 
59. The right to own and exercise jurisdiction over the Territory of 
the Gitksan Chiefs and the resources thereon and therein was at all 
material times a right enjoyed by the Gitksan Chiefs and the members 
of their Houses. 
60. The right to own and exercise jurisdiction over the Territory of 
the Wet'suwet'en Chiefs and the resources thereon and therein was at 
all material times a right enjoyed by the Wet'suwet'en Chiefs and the 
members of their Houses. 
61. The Plaintiffs and their ancestors and/or predecessors 
exercised jurisdiction over the Territory as against other aboriginal 
peoples. 
62. The Plaintiffs continue to own and exercise jurisdiction over all 
lands within the Territory in accordance with Gitksan and Wet'suwet'en 
laws. 
63. The Plaintiffs continue to own and exercise jurisdiction over the 
resources on, under and over all lands within the Territory in 
accordance with Gitksan and Wet'suwet'en laws. 

[867] The corresponding terms of the prayer for relief are these:  
1. A declaration that the Plaintiffs have a right to ownership of and 
jurisdiction over the Territory. 
2. A declaration that the Plaintiffs' ownership of and jurisdiction 
over the Territory existed and continues to exist and has never been 
lawfully extinguished or abandoned. 
3. A declaration that the Plaintiffs' rights of ownership and 
jurisdiction within the Territory include the right to use, harvest, 
manage, conserve and transfer the lands and natural resources, and 
make decisions in relation thereto. 
4. A declaration that the Plaintiffs' rights to jurisdiction include the 
right to govern the Territory, themselves, and the members of the 
Houses represented by the Plaintiffs in accordance with Gitksan and 
Wet'suwet'en laws, administered through Gitksan and Wet'suwet'en 
political, legal and social institutions as they exist and develop. 
5. A declaration that the Plaintiffs' rights to ownership of and 
jurisdiction over the Territory include the right to ratify conditionally or 
otherwise refuse to ratify land titles or grants issued by the Defendant 
Province after October 22, 1984, and licences, leases and permits 
issued by the Defendant Province at any time without the Plaintiffs' 
consent. 
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6. A declaration that the aboriginal rights of the Plaintiffs including 
ownership of and jurisdiction over the Territory are recognized and 
affirmed by Section 35 of the Constitution Act, 1982. 

[868] The trial judge decided that in addition to the pleadings and claims in relation 
to "ownership" and "jurisdiction", the pleadings and claims should be taken to 
encompass a claim for "aboriginal rights".  The relevant passage in the trial judge's 
reasons appears at pp. 157-158:  

 In the early stages of the trial plaintiffs' counsel indicated that 
this case, unlike Calder, was "all or nothing", that is, the claim was for 
ownership and jurisdiction, and the plaintiffs were not seeking any 
lesser relief.  This position was wisely moderated later in the trial when 
Mr. Grant made it clear that the plaintiffs were also seeking a 
declaration of their aboriginal rights.  He said that while ownership and 
jurisdiction were the plaintiffs' primary claims, they wished the court to 
grant them whatever other rights they may be entitled to. 
 This statement was made on 12th February 1988 during the 
argument leading to reasons for judgment on this and other questions 
dated 18th February 1988, [1988] B.C.J. No. 273, in which I said: 
 In my view it is highly doubtful if the plaintiffs have sufficiently 
pleaded Calder type or other alternative claims to aboriginal rights 
additional to the claim to ownership and jurisdiction.  Such claims are 
pleaded, if at all, obliquely such as in paras. 57 and 75 and by 
reference to aboriginal rights in paras. 74, 74(a) and in prayers to relief 
6 and 9. 
 It is not for me to suggest or require amendments and it may be 
that the course of the trial, including the clear statement made by Mr. 
Grant on 12th February 1988, will be sufficient to permit the plaintiffs to 
assert alternative claims additional to ownership and jurisdiction.  I 
leave that question for the time being to counsel. 
 Since that time we have heard a great deal of evidence and 
argument, and although there have been eight amended statements of 
claim, no amendment in this connection has been sought.  Because of 
the course of the trial, and notwithstanding the consistent and firmly 
stated position of the province to the contrary, I find that a claim for 
aboriginal rights other than ownership and jurisdiction is also open to 
the plaintiffs in this action.  (my emphasis) 

[869]  (I note that the claim in Calder was for a declaration "that the aboriginal title, 
otherwise known as the Indian Title, of the plaintiffs ... has never been lawfully 
extinguished.)  
[870] This trial occupied 374 hearing days between 11 May, 1987 and 30 June, 
1990.  The evidence covered all the customs, traditions and practices of the Gitksan 
and Wet'suwet'en peoples which could be thought to constitute integral parts of their 
distinctive cultures.  Arguments were made on behalf of the Province to the trial 
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judge that the claim should be confined strictly to "ownership" and 
"jurisdiction".  Those arguments were not accepted by the trial judge.  He understood 
that the plaintiffs were claiming "whatever other rights they were entitled to".  For 
convenience of reference he called those rights "aboriginal rights other than 
ownership and jurisdiction".  Accordingly, in my opinion, no matter how the rights are 
classified, all the aboriginal rights of the plaintiffs were treated by the trial judge as 
being encompassed by the claim.  
[871] In this appeal no issue was raised on behalf of the Province to the effect that 
the claims of the plaintiffs with respect to their aboriginal rights were limited to only 
some of their rights.  Counsel for the Province directed no argument to that 
question.  The amici curiae were not asked by the Court to make any argument on 
that question and did not do so.  The Federal Crown and the Intervenors were not in 
a position where it would have been proper for them to raise issues which were not 
raised by the true parties to the appeal.  The plaintiffs did not direct any argument to 
that issue.  In those circumstances I am satisfied that it would be improper to take 
any different position in this Court than the position taken by the trial judge, namely, 
that the plaintiffs' claims encompassed a claim to "ownership", a claim to 
"jurisdiction" and a claim to "whatever other rights [the plaintiffs] may be entitled to".  
[872] In short, the claim is for declarations of the existing aboriginal rights of the 
plaintiffs, without limitation, in terms suitable for declarations, that is, with a degree of 
generality appropriate for statements of the existence of general rights rather than 
the degree of precision appropriate for judgments relating to compensation for 
specific wrongs.  The power to make such declaratory orders is contained in Rule 
5(22) of the Supreme Court Rules. And, of course, it is self-evident that if the 
prayer for relief asks for a declaration of rights in wider terms than the Court 
considers justified by the evidence, then the Court can make a declaration of rights 
in narrower terms than those requested.  For examples, if examples were 
necessary, see Attorney-General v. Merthyr Tydfil Union, [1900] 1 Ch.516 
(Eng.C.A.), particularly at pp. 550-551, and Regina v. Bales; Ex parte Meaford 
General Hospital (1970), 17 D.L.R. (3d) 641 (Ont.H.C.).  
[873] Indeed a court may grant a declaration, even if no declaration is requested in 
the statement of claim.  If a court has that power, then clearly a court can grant a 
declaration in narrower terms than those requested.  See Hulton v. Hulton, [1916] 2 
K.B. 642, at pp. 656-657; Loudon v. Ryder (No.2), [1953] 1 Ch. 423, at p.429; and 
Harrison-Broadley and Others v. Smith, [1964] 1 All E.R. 867, at p.873 
(Eng.C.A.).  
[874] Finally, in relation to the Court's powers and obligations to grant remedies in 
respect of the claims properly brought forward by the plaintiffs, I refer to s.10 of the 
Law and Equity Act, which is in these terms:  

10. The court, in the exercise of its jurisdiction in any cause or 
matter before it, shall grant, either absolutely or on reasonable 
conditions that to it seem just, all remedies any of the parties may 
appear to be entitled to in respect of any legal or equitable claim 
properly brought forward by them in the cause or matter so that, as far 
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as possible, all matters in controversy between the parties may be 
completely and finally determined and all multiplicity of legal 
proceedings concerning any of the matters avoided. 

[875] In summary, and in specific terms in relation to this litigation, when a claim is 
made in a law suit based on a specified right and seeking specified declaratory 
relief, the court has power to determine that a right which is less than the right which 
is claimed, but which is entirely encompassed within the right which is claimed, has 
been established, and to make a declaration of that lesser right in that law suit.  In 
doing so a court is not restructuring the law suit, nor is it adjudicating on a claim 
which was not pleaded and on which evidence may not have been led.  So when 
ownership of specific land is claimed in this case it is, in my opinion, the correct 
course and the only correct course to consider that claim as encompassing the 
wholly included claim to a right to exclusive occupation, possession, use and 
enjoyment of that land or some lesser area of included land. And when jurisdiction 
over a territory is claimed in this case it is again, in my opinion, the correct course 
and the only correct course to consider that claim as encompassing the wholly 
included claim to a right to self-government and self-regulation, short of sovereignty, 
and short of law-making power over that territory.  
[876] Having concluded that the claim must be treated as being for declarations of 
whatever aboriginal rights the plaintiffs may be entitled to, it seems to me to be 
convenient to treat the claims in three parts:  First, a claim for a declaration in 
relation to "ownership", which I propose to regard as encompassing a claim for 
aboriginal title which, in turn, is a claim for an exclusive or a shared exclusive right to 
the possession, occupation, use and enjoyment of an area of land; Second, a 
declaration in relation to "jurisdiction" which I propose to regard as encompassing a 
claim for rights of self-government and self-regulation short of complete Sovereignty 
(the ultimate Sovereignty of the Crown over the whole of British Columbia having 
been conceded); and, Third, a declaration in relation to "other aboriginal rights" 
which I propose to regard as encompassing hunting, fishing, gathering and similar 
rights which are separated from aboriginal title because they do not rest on exclusive 
or shared exclusive rights to possession, occupation, use and enjoyment of land, but 
rest instead on customs, traditions and practices with respect to areas of land where 
those customs, traditions and practices were, at the time of Sovereignty, an integral 
part of the distinctive culture of the Gitksan or the Wet'suwet'en peoples. (Such an 
"other aboriginal right" may arise either because there was never an exclusive right 
to use the area and only a custom of using the area, or, alternatively, because 
aboriginal title as an exclusive right has been extinguished, perhaps by adverse 
dominion, but the hunting, fishing, gathering, and similar rights still remain because 
they have not been extinguished by necessary implication and clear and plain 
intention.)  

2. Examining the Findings of the Trial Judge 

[877] Many of the findings of the trial judge represent conclusions of mixed fact and 
law.  For example, at p.384, the trial judge said this about Gitksan and Wet'suwet'en 
law (self-government) and title (aboriginal title): 
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In no sense could it be said that Gitksan or Wet'suwet'en law or title 
followed (or governed) these people except possibly in a social sense 
to the far reaches of the territory. 
 To put it differently, I have no doubt that another people, such 
as the Nishga or Talthan, if they wished, could have settled at some 
location away from the Gitksan or Wet'suwet'en villages and no law 
known to me would have required them to depart. (my emphasis) 

[878] The trial judge said that in no sense, except a social sense, could it be said 
that Gitksan or Wet'suwet'en law or title followed the Gitksan and Wet'suwet'en 
people to the far reaches of the territory.  If the Gitksan and Wet'suwet'en law and 
custom followed the people in a social sense to the far reaches of the territory, I 
would have thought that would be sufficient.  After all, customary law comes from 
what people do socially together.  If the people were self-governing and self-
regulating in a social sense, surely that would be enough to entitle them to an 
aboriginal right of self-government and self-regulation to the extent that they 
governed themselves and regulated themselves at the time of Sovereignty and 
before in that social sense.  In excluding self-government and self-regulation in a 
social sense from consideration, in my opinion, the trial judge adopted an incorrect 
legal test for the existence of rights of self-government and self-regulation.  
[879] Similarly, to find that aboriginal title, and aboriginal rights of self-government 
could not exist at any location away from the villages, because no law known to the 
trial judge would have required another people, such as the Nishga, to depart, if they 
had settled in the territory, embodies in my opinion a misconception about the nature 
of the self-regulating social organization that must exist in an aboriginal people to 
entitle them to recognition of their rights of self-government and self-regulation.  
[880] I have given these two examples from two consecutive sentences in the trial 
judgement.  But there are many such instances throughout the trial judgment which, 
in my opinion, indicate incorrect conceptions of the legal tests to be applied to the 
facts in order to find the existence of aboriginal rights.  I propose to deal with a 
number of instances in the next part of these reasons, that is Part VI, under the 
Divisions of "ownership", "jurisdiction" and "aboriginal rights".  In each case I 
consider that the trial judge applied incorrect legal tests in reaching his findings, and 
for that reason the findings cannot stand.  
[881] Be that as it may, the Court invited supplementary submissions on whether 
findings of historical fact should be treated in any respect differently than other 
findings of fact.  In response to that invitation, but without reference to any particular 
finding in the trial judgment, it was argued on behalf of the Province that those 
questions of fact are subject to the same strictures which govern a court of appeal 
on any other consideration of questions of fact.  We were referred to these often 
cited decisions of the Supreme Court of Canada:  Schreiber Bros. Ltd. v. Currie 
Products Ltd., [1980] 2 S.C.R. 78; Beaudoin-Daigneault v. Richard, [1984] 1 
S.C.R. 2; Metivier v. Cadorette, [1977] 1 S.C.R. 371; Stein v. the Ship "Kathy K", 
[1976] 2 S.C.R. 802; Harper v. The Queen, [1982] 1 S.C.R. 2; Goodman Estate v. 
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Geffen, [1991] 2 S.C.R. 353; and Bank of Montreal v. Bail Ltee, [1992] 2 S.C.R. 
554.  
[882] The thrust of those cases is straightforward. The trial judge saw and heard 
the witnesses.  A Court of Appeal should not substitute its view for the view of the 
trial judge on the conclusions the trial judge reached that were influenced by a 
weighing of the evidence in the light of the way it was given and by whom.  But, of 
course, if the Court of Appeal considers that quite clearly something went wrong, 
then the Court of Appeal is not bound to stand aside and permit a miscarriage of 
justice.  However, it should never attempt to do what only the trial judge can do and 
that is to resolve conflicts in the evidence on the basis of an assessment of the 
witnesses.  
[883] I have stated what I regard as the thrust of those cases, without refinement, 
because I do not think that any refinement is needed in the present case.  That is 
particularly so because, in my opinion, the findings in dispute were not primary 
findings of pure fact but secondary findings of mixed fact and law on which the legal 
aspect was misapplied, leaving a flawed secondary finding.  
[884] However, I would like to make three observations about the findings of the 
trial judge in a case such as this.  
[885] My first observation is that if a finding of fact is necessary to the decision in 
the case, that is, if it is a finding on which the decision actually turns, then it should 
be given more deference than if it is not necessary to the decision but merely made 
in the course of the decision and made only as part of the narrative or for some other 
incidental reason.  There is a middle ground in relation to those facts which are not 
necessary to the decision but which were treated as potentially essential to a 
particular decision at the trial and which might have become necessary to a decision 
at the trial and may still become necessary to a decision in the Court of Appeal.  But 
if the trial judge is making findings about those kind of facts after a conclusion that 
they are not necessary to the decision has already been reached, then the lack of 
adverse consequences from any incorrect finding may affect the deference which 
should be given to those findings of fact.  I do not think that trial judges can bring the 
same intensity of concern or devotion to impartiality to findings of fact that are not 
necessary to their decision as they can bring to findings of fact that are.  
[886] My second observation is that findings of historical fact based on historical or 
anthropological evidence given by historians and anthropologists should, in my 
opinion, be given only the kind of weight that other historians or anthropologists 
might give to them.  There are some historical facts on which all historians 
agree.  But there are many others on which historians disagree about the historical 
facts or about the interpretation of the events which brought about or followed from 
generally accepted historical facts.  It is a strange situation indeed if a trial judge, in 
a case such as this, can make a finding on a question of historical fact on the basis 
of the evidence of one or two historians or anthropologists, particularly if he does not 
believe one or more of them, with the result that the historical facts would become 
frozen for ever as the basis for any legal decision about entitlement to 
rights.  Historians and anthropologists and other social scientists do not always 
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agree with each other. Circumstances change and new raw material is discovered 
and interpreted.  The tide of historical and anthropological scholarship could, in a 
few years, leave a trial judge's findings of fact stranded as forever wrong.  
[887] I can think of no way around the problems in relation to historical and 
anthropological evidence except to try to avoid those problems by settling the 
existence and scope of rights by a process of negotiation, including the use of 
resources of mediation and commissions of inquiry.  
[888] My third observation rests on this passage from the reasons of Chief Justice 
Dickson, for the Supreme Court of Canada, in Simon v. The Queen, [1985] 2 
S.C.R. 387 at pp.407-408:  

 This evidence alone, in my view, is sufficient to prove the 
appellant's connection to the tribe originally covered by the 
Treaty.  True, this evidence is not conclusive proof that the appellant is 
a direct descendant of the Micmac Indians covered by the Treaty of 
1752.  It must, however, be sufficient, for otherwise no Micmac Indian 
would be able to establish descendancy.  The Micmacs did not keep 
written records.  Micmac traditions are largely oral in nature.  To 
impose an impossible burden of proof would, in effect, render nugatory 
any right to hunt that a present day Shubenacadie Micmac Indian 
would otherwise be entitled to invoke based on this Treaty. 

[889] It is important to examine evidence given orally, where the memory of the 
community is an oral memory, in the context of the fact that other forms of evidence 
are unlikely to be available.  The oral evidence should be weighed, like all evidence, 
against the weight of countervailing evidence and not against an absolute standard, 
so long as it is enough to support an air of reality.  

3. The Position of the Parties on the Findings of Fact 

[890] The true parties to this appeal are the Gitksan and Wet'suwet'en plaintiffs and 
the Attorney General of British Columbia on behalf of the Crown in Right of British 
Columbia as defendant.  There was no issue in the appeal that related to any order 
that might be made against or in favour of the Crown in Right of Canada.  So in that 
sense the Federal Crown had an interest in the issues but only in the same way as 
any other Intervenor.  
[891] Following the election of a New Democratic Party government in British 
Columbia in 1991, the Province reconsidered the legal stance it was taking in this 
case.  It decided to make a number of changes in its position.  It changed 
counsel.  The new counsel obtained leave to file an amended factum, and as a term 
of that leave, agreed to file a "Position Paper" setting out its new position.  The 
Position Paper was in these terms:  
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POSITION PAPER 
[892] The Province of British Columbia will revise its factum to reflect its position 
with respect to the key issues on Appeal as follows:  

1. The Appellants are not entitled to succeed in their claim for 
ownership of the lands in question. 

2. The Royal Proclamation of 1763 does not apply to the areas 
claimed by the Appellants. 

3. The Appellants enjoy certain rights to self-government but 
subject to the laws of Canada and the laws of general 
application of the Province of British Columbia. 

4. The aboriginal rights of the Appellants which do exist may be 
described as an interest in respect of land sui generis. 

5. A blanket extinguishment of aboriginal rights throughout the 
Province did not occur at any time. 

6. The Court will be asked to declare that the precise location, 
scope, content and consequences of these aboriginal rights 
including whether there has been any extinguishment or 
diminution of aboriginal rights throughout the territory of the 
claim, be referred to the parties to form the basis of a negotiated 
solution.  The Court should retain jurisdiction over those issues 
so that any party may bring the matter to the Court in the event 
that negotiations should fail. 

7. The Province will submit in the strongest terms that a remedy 
declaring the existence of aboriginal rights, but requiring the 
parties to attempt to negotiate the content and consequence of 
those rights, accords with the historical approach to the 
resolution of aboriginal claims, the aboriginal rights provision in 
the Constitution, the interests those rights were meant to protect 
and is also in accordance with sound legal principles. 

8. If, and only if, the Court should reject the Province's submission 
set forth above, the Province will be required to argue its 
alternative position which is similar to the position set forth in the 
factum of the Attorney General for Canada in paragraphs 327 to 
380 with certain modifications and possible amendments, 
additions and deletions. (my emphasis) 

[893] It is important to note that in paragraph 4 of the Position Paper, the aboriginal 
rights of the plaintiffs are described as "an interest in respect of land sui generis".  
So when the Province talks of aboriginal rights it is talking about an interest in 
land.  It is also important to note that the Province did not want this Court to decide 
"the precise location, scope, content and consequences" of the plaintiffs' aboriginal 
rights.  
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[894] Two days before the hearing of the appeal was due to begin, the Province 
and the plaintiffs, the true parties to this appeal, filed with the Court the terms of an 
agreement that they had reached on which issues they both wanted to have 
considered, and which issues they both wanted to have deferred.  I have set out the 
text of that agreement in Part II, division 5 of these reasons, which is headed 
"Towards A Negotiated Settlement".  For convenience, I will repeat the part of the 
agreement which relates to the issues which the parties wished to have deferred, 
pending negotiations:  

(a) Whether the precise boundaries of the territory subject to the 
aboriginal rights of the Appellants, are those in Ex.646-9A and 
9B as argued in Tab 6 at Appendix G of the Appellants' Factum; 

(b) The whole question of remedies including the precise location, 
scope, content and consequences of the Appellants' rights; 

(c) Damages; 
(d) Co-existence of the Appellants and the Province of British 

Columbia and Canada; 
(e) Any and all issues regarding the concept of extinguishment 

other than the issue of blanket extinguishment which will be 
argued in the Court of Appeal. (my emphasis) 

[895] Though the Court did not order that those issues be deferred, or that they not 
be argued, the parties did not argue any of them except some general 
extinguishment issues, such as the principles involved in extinguishment by adverse 
dominion.  Particular extinguishment issues such as the precise extinguishment of a 
precise right in a precise area by adverse dominion, were not argued.  
[896] The factum of the Province contains these submissions:  

72. The Attorney General therefore concedes that the Gitksan and 
Wet'suwet'en people, at the time of British sovereignty, enjoyed 
Aboriginal Rights in relation to at least some of the territory claimed by 
the Appellants. 
73. At the time of contact and the assertion of crown sovereignty, 
the nature and extent of occupation and use of the claimed territory by 
the Appellants, and therefore the nature and scope of the Appellants' 
Aboriginal Rights, no doubt varied from place to place and from 
community to community. In some parts of the territory, the Appellants 
may be able to claim a relatively extensive set of rights with respect to 
a particular area.  In other parts of the territory, the Appellants may 
only be able to assert a highly use-specific, location specific, non-
exclusive, temporarily-sporadic right to engage in a particular activity. 

* * * 
77. As the Respondent Province now admits that the Appellants 
have unspecified non-exclusive Aboriginal Rights in the claimed 
territory yet to be located, it is submitted that the distinction between 
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rights in village sites and cultivated fields and rights in other lands is no 
longer in issue. 
78. The location of the boundaries within which Aboriginal Rights 
are exercised is best decided on a site by site basis, a time-consuming 
process which is better left to negotiation between the aboriginal 
people and the Provincial Government. 
79. This is particularly appropriate because the external boundary 
established by the trial Judge was arbitrary and artificial. 

* * * 
81. Beyond declaring in general form that the ancestors of the 
Appellants had Aboriginal Rights, at the time of contact and the 
assertion of British sovereignty, within the territory claimed, this Court 
should not take on the task of attempting to delineate the precise 
nature and scope of the Appellants' Aboriginal Rights.  Determinations 
of this sort must address such factors as the type of use, the 
exclusivity of use, and the intensity of use that an Aboriginal 
community made of a particular parcel of land or resource when 
sovereignty was asserted by the Crown.  Questions of this kind involve 
a complex mix of policy factors and competing interests of other 
interested parties as well as political determinations of the public 
interest of the Province.  Such determinations ought to be initially left to 
the parties themselves through a form of supervised negotiation. (my 
emphasis) 

[897] In my opinion, there can be no doubt that neither the Province nor any of the 
intervenors argued that, because the trial judge had made a finding that the plaintiffs 
had not established the boundaries of the individual House territories or the precise 
perimeter of the entire territory claimed, or because the trial judge had made a 
finding that the plaintiffs had not established their occupation of parts of the territory, 
those findings could not be interfered with and, accordingly, the appeal must be 
dismissed.  
[898] Indeed, in my opinion, not only did the Province not argue that those findings 
must stand, it argued that they ought to be open for negotiation.  It is true that the 
Province maintained its right to come back to Court if negotiations failed and to 
argue the points which it had wanted to have reserved for negotiation.  But the 
Province wished to negotiate the precise boundaries of the territory and it wished to 
negotiate the precise location, scope, content and consequences of the plaintiffs' 
rights.  So, if those negotiations failed, the Province wished to be able to come back 
to the Court to argue those questions, but surely not to argue the point that it could 
have argued at the outset, namely, that this Court was bound by the findings of the 
trial judge on the very points that the Province wished to negotiate.  
[899] If the Province wished to maintain the point that this Court and the parties 
were all bound by the findings of the trial judge, then in my opinion it was required to 
make that argument at the outset in the first hearing before this Court, or not at all.  It 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 223 
 

 

could not keep that argument in its back pocket and then wave it around during the 
negotiation process on the basis that if it did not get its way in the negotiations, it 
would come back to Court and argue at that stage that the findings of the trial judge, 
to the effect that the claim must fail because the boundaries had not been 
established, and that the claim must fail because occupation in the farther reaches 
of the territory had not been established, must themselves stand and could not be 
interfered with by this Court.  
[900] It follows, in my opinion, that the findings of the trial judge on all matters that 
were argued must be treated with the usual deference and in accordance with the 
settled principles with respect to the findings of trial judges, but that the findings of 
the trial judge on those matters that the true parties to these proceedings, namely 
the plaintiffs and the Province, wished to have deferred for negotiation, must be 
regarded as freed from the usual strictures in relation to findings, because the 
Province, which is the party with an interest in upholding the findings, has declined 
to argue them, and because the only appropriate time for doing so has occurred and 
gone by.  The arguments that the usual strictures apply to those findings must, in my 
opinion, be regarded as having been waived and abandoned.  
[901] In short, it is my opinion that when the Province declined to rely on the 
findings of the trial judge on matters that it wished to negotiate, it abandoned its right 
to do so, and since such a point would be a fundamental issue in the appeal and not 
merely an argument on an issue, it would be improper for this Court to rely on those 
findings when none of the parties wishes us to do so.  Of course, that does not make 
it any easier for this Court to make findings of its own. But if the findings of fact are 
not being relied on by the parties, and indeed if the argument that they should be 
relied on has been abandoned, then, if this Court cannot make findings of fact, the 
issues arising with respect to findings of fact must be referred back to the Supreme 
Court of British Columbia for a new trial.  
[902] It is my opinion that to base a decision in this case on findings that have not 
been relied on by the Province, and which have been effectively abandoned by the 
Province, is to prevent the Province from changing its legal position in this appeal 
following the election of a new government and the adoption by that government of 
new policies, and to insist that this appeal must be decided, not on the new 
Provincial position, but in accordance with the legal position adopted by counsel for 
the former government on the instructions of the former government.  
[903] I propose to restate this point in summary. The trial judge decided that the 
precise external boundaries of the claimed territory had not been established to the 
standard of a balance of probabilities; and he decided that exclusive occupancy of 
any part of the claimed territory beyond village sites had not been established to the 
standard of a balance of probabilities.  So it was open to the Crown to argue on this 
appeal that those findings were findings of fact and that on the customary principles 
with respect to the powers of a court of appeal in relation to findings of fact this Court 
could not interfere with those findings and was bound by them.  But the Crown did 
not make that argument. Instead it conceded that the plaintiffs had existing 
aboriginal rights to an unspecified but significant part of the claimed territory, and the 
Crown did not argue that those rights could not be, in some areas at least, rights of 
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exclusive occupancy.  The Crown invited the Court to confirm the existence of 
aboriginal rights of unspecified content over unspecified areas and to permit the 
parties to negotiate the precise content and the precise areas.  It is, in my opinion, 
entirely inconsistent with such a course and with such a negotiation for the Crown to 
maintain the position, either as a reserve position or at all, that if the negotiations do 
not go the way the Crown wishes them to go then the Crown will come back to Court 
and rely on the binding quality of the trial judge's two significant findings of fact in 
relation to the content and geographical scope of aboriginal rights as I have 
described them.  So, in my opinion, by adopting the position that it wished to 
negotiate the content and territorial scope of aboriginal rights, the Crown must be 
taken to have waived the argument that the findings of the trial judge must stand and 
that any aboriginal rights held by the Gitksan and Wet'suwet'en peoples must be 
confined to non-exclusive sustenance rights over the area covered by Map 5. In 
short, reliance on the findings of fact of the trial judge is entirely inconsistent with 
negotiation.  The decision to negotiate and the argument that the court should not 
make any decisions inconsistent with the full negotiation of the content and scope of 
aboriginal rights must therefore constitute a waiver of the right to rely on the findings 
of fact.  Of course, the Crown's position is not an acknowledgement that the findings 
of fact are wrong.  But it is a waiver of the right to insist that the findings of fact must 
for ever and for all purposes of this claim be taken to be right.  I add that, of course, 
this point has nothing to do with the pleadings.  The waiver arises entirely in relation 
to the way the arguments in the appeal were presented.  
[904] I make this point in order to indicate my precise disagreement with those who 
would decide the outcome of this appeal by acceptance of the findings of the trial 
judge, on the ground that this Court is bound by legal principle to do so, and on the 
ground that the trial judge had the advantage of hearing the witnesses, which we do 
not.  But, for myself, as I will indicate in more detail in Part VI of these reasons, the 
findings of fact with respect to boundaries and with respect to the scope and content 
of aboriginal rights, including both rights in land and rights of self-government, 
cannot stand even in accordance with the usual principles governing the 
consideration of findings of fact, because, in my opinion, they are flawed by errors in 
relation to the applicable law.  
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PART VI 

THE CLAIMS IN THESE PROCEEDINGS: 
THE TRIAL JUDGMENT 

1. The Claim to "Ownership":  Aboriginal Title 

[905] The trial judge considered the claims under three topic headings which he 
called: "Ownership", "Jurisdiction" and "Aboriginal Rights".  He said that he was 
dealing with whatever rights the Indians might be entitled to. (See pp. 157-158.)  The 
trial judge did not deal with a claim to aboriginal title under the heading "Aboriginal 
Rights" and, in my opinion, the trial judge's treatment of "Ownership" permitted the 
proper claim to "Aboriginal Title" to become confused by concerns which relate only 
to the common law concept of ownership.  
[906] I propose to treat the claim which the plaintiffs described as "Ownership" as 
encompassing a claim to aboriginal title.  It makes no difference in the end where I 
deal with it as long as I do so.  I do not think that the trial judge ever did deal with it 
as such.  
[907] In my opinion, the trial judge made a number of errors in law in the course of 
his treatment of "Ownership". Those errors in law led, in my opinion, to the trial 
judge's conclusion that aboriginal title never did exist outside the village sites of the 
Gitksan and Wet'suwet'en peoples, or that, if it did exist, that it had been 
extinguished.  In my opinion the errors that the trial judge made are errors in law 
though they may also have led to incorrect findings of mixed fact and law.  I will try to 
deal with each one separately.  
[908]  (a) The plaintiffs called their claim to an interest in land a claim to 

"ownership". Ownership is not a precise term in the law, and, even if it 
were, we know from Amodu Tijani, Guerin and other cases that it is a 
mistake to try to understand aboriginal title in terms of common law 
concepts.  In my opinion the plaintiffs should have treated their claim 
as a claim to aboriginal title throughout.  

[909] In Calder, the claim, as quoted by Mr. Justice Hall at p.345, was for a 
declaration "that the aboriginal title, otherwise known as the Indian title, of the 
Plaintiffs .... has never been lawfully extinguished." (my emphasis).  
[910] In Guerin, Mr. Justice Dickson said at p.376:  

 The fiduciary relationship between the Crown and the Indians 
has its roots in the concept of aboriginal, native or Indian title. 

* * * 
 In Calder v. Attorney General of British Columbia, [1973] 
S.C.R. 313, this court recognized aboriginal title as a legal right derived 
from the Indians' historic occupation and possession of their tribal 
lands. (my emphasis) 
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[911] There are many other references in Guerin to aboriginal title.  
[912] In Mabo v. Queensland, Mr. Justice Brennan, at p.41 defined "native title" in 
this way:  

 The preferable rule, supported by the authorities cited, is that a 
mere change in Sovereignty does not extinguish native title to 
land.  (The term "native title" conveniently describes the interests and 
rights of indigenous inhabitants in land, whether communal, group or 
individual, possessed under the traditional laws acknowledged by and 
the traditional customs observed by the indigenous inhabitants.) 

[913] The formal order in Mabo v. Queensland, in its second part, at p.170 reads 
like this: 

(2) Putting to one side the Islands of Dauer and Waier and the 
parcel of land leased to the Trustees of the Australian Board of 
Missions and those parcels of land (if any) which have validly 
been appropriated for use for administrative purposes the use of 
which is inconsistent with the continued enjoyment of the rights 
and privileges of the Meriam people under native title, declare 
that the Meriam people are entitled as against the whole world 
to possession, occupation, use and enjoyment of the lands of 
the Murray Islands;. . . (my emphasis) 

[914] I consider that this passage correctly treats "native title", or as we now usually 
call it in Canada "aboriginal title", as an entitlement "as against the whole world to 
possession, occupation, use and enjoyment" of the lands to which the aboriginal title 
relates. 
[915] I consider that the plaintiffs' invitation to the trial judge to treat this claim under 
the heading of "ownership" had the effect of leading the trial judge to deal with the 
claim to an interest in land on an incorrect basis and by incorrect legal standards. 
[916] (b) I think that the trial judge erred in treating the claim to aboriginal title as a 

claim to a proprietary interest in land and then, on the basis of authorities 
which state that the aboriginal interest is not proprietary, dismissing the 
claim. As I have said, in my opinion the question of whether aboriginal title 
is proprietary or non-proprietary is fruitless and should not give rise to any 
legal consequences. Aboriginal title is sui generis.  Again, that error may 
have been induced by the plaintiffs' terminology.  

[917] At pp.368-369, the trial judge said this:  
2. ABORIGINAL JURISDICTION AND OWNERSHIP 
 With respect, it is difficult to find much legal merit in these parts 
of the plaintiffs' claims because success seems to be foreclosed by 
powerful pronouncements of high authority.  As to aboriginal 
Sovereignty, there is a clear statement by Dickson C.J.C. and La 
Forest J., speaking for a unanimous Supreme Court of Canada, in 
Sparrow, at p.1103, that: 
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. . . there was from the outset never any doubt that 
Sovereignty and legislative power, and indeed the 
underlying title, to such lands vested in the Crown 
...[emphasis added] 

* * * 
 As to ownership, there is binding legal authority, particularly the 
St. Catharines Milling case, that seems to be directly against the 
plaintiffs on this issue.  In that case the Privy Council at pp. 54-55 
made it clear that even under the Royal Proclamation: 
 . . . the tenure of the Indians was a personal and usufructuary right, 

dependent upon the good will of the Sovereign.  The lands 
reserved are expressly stated to be "parts of Our dominions and 
territories;" and it is declared to be the will and pleasure of the 
sovereign that, "for the present," they shall be reserved for the use 
of the Indians, as their hunting grounds, under his protection and 
dominion. 

[918] That passage seems to me to incorporate these errors: 
(i) it treats the question of whether aboriginal title is proprietary or 

personal as a significant question which determines whether it 
exists or not; 

(ii) it treats the St. Catherine’s Milling case as authority for the 
proposition that aboriginal title is personal and not proprietary, 
though the St. Catherine’s Milling case related only to the 
Royal Proclamation of 1763 and not at all to aboriginal rights, 
separate from the Proclamation; and the St. Catherine’s 
Milling case decides the question in that case entirely by 
interpretation of the wording of the Proclamation itself; 

(iii) it does not treat the aboriginal title as sui generis. 
[919]  (c) I think that the trial judge erred in adding a fifth test to the four tests 

enunciated by Mr. Justice Mahoney in Baker Lake.  In summarizing the 
authorities, the trial judge started his summary in this way at p.365:  

1.  Aboriginal interests arise out of occupation or use of specific land 
for aboriginal purposes for an indefinite or long, long time before the 
assertion of Sovereignty. 

[920] The trial judge cited no authority for the proposition that aboriginal rights do 
not arise unless there has been aboriginal occupation and use "for an indefinite or 
long, long time before the assertion of Sovereignty".  I do not think that this test is 
correct in law.  It moves the focus away from the correct test which is:  Was there an 
aboriginal custom, tradition or practice in effect and forming an integral part of the 
distinctive culture of the aboriginal society and being protected and recognized as 
part of the social organization of that society at the time (usually the assertion of 
Sovereignty) when that aboriginal custom, tradition or practice became absorbed 
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into the common law and received additional recognition and protection as part of 
the common law?  
[921] Of course, most customs, traditions and practices would have been in effect 
for a considerable time. But as I indicated earlier the indefinite long, long user test 
cannot accord with the inclusion of Métis as aboriginal peoples in s.35 of the 
Constitution Act, 1982.  
[922] In my opinion, the incorrect conception and application of this test was the 
reason why the trial judge rejected the evidence in relation to trapping customs, 
traditions and practices.  While the evidence was plentiful that those customs, 
traditions and practices were in effect for at least forty years before Sovereignty, the 
evidence did not go back before contact except, of course, in the evidence of the 
Indians themselves, and that was not given sufficient weight to establish the extent 
of the customs, traditions and practices in the far reaches of the territory.  
[923]  (d) I think that the trial judge erred in treating evidence about Indian 

commercial interaction with the first European arrivals, namely Hudson 
Bay traders, as not being evidence of aboriginal customs, traditions or 
practices. 

[924] At p.371, the trial judge said this: 
 In my view, commercial trapping was not an aboriginal practice 
prior to contact with European influences and it did not become an 
aboriginal practice after that time, even if lands habitually used for 
aboriginal purposes were also used for commercial trapping after 
contact.  No question of abandonment of aboriginal rights would arise 
so long as those lands were also used for sustenance, as I am sure 
they were, although with modern techniques. For these reasons, 
commercial trapping is a neutral fact in the definition of aboriginal lands 
habitually used by the plaintiffs' ancestors, that is, lands near and 
between villages and great rivers. 
 With regard to new lands used after contact for commercial 
trapping, particularly in the far north and south extremities of the 
territory, it is my view that such would not be an aboriginal use and 
those new lands would not be aboriginal lands even if they were also 
used for sustenance after contact. This is because, firstly, commercial 
trapping is not an aboriginal practice, and secondly, because the use 
of these new lands, even partly for aboriginal purposes under 
European influences after contact, does not constitute the kind of 
indefinite long-time use which is required for aboriginal rights.  In such 
matters a user period of 20-50 years or so is of no importance. 

[925] In my opinion, it is a misclassification of the aboriginal custom to classify it as 
commercial trapping.  The aboriginal custom with which we are concerned in relation 
to aboriginal title is the custom of possession, occupation, use and enjoyment of 
land.  The purpose of the use and enjoyment is not relevant to whether there is a 
right to the use and enjoyment.  In my opinion, to classify the aboriginal custom, 
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tradition or practice as a custom of commercial trapping is to adopt the settlers' point 
of view to the classification of aboriginal title rather than the aboriginals' point of 
view.  
[926] (e) I think that the trial judge erred in a related way in treating a particular form 

of use and enjoyment, at a particular period, in a particular area, namely 
trapping for trade with the Hudson's Bay traders, as being a specific use 
and enjoyment which delineated the totality of aboriginal use and 
enjoyment in that area.  That point of view is merely an example of the 
frozen rights theory described in Sparrow.  If the Indians used land in 
1820 in accordance with their aboriginal title but the use was a new one in 
1820, then the important point is that at that time, namely 1820, the 
aboriginal right represented by the aboriginal title was taking on an 1820 
contemporary form.  We now know from Sparrow that aboriginal rights 
are not to be regarded as frozen rights.  I think that means that they 
should not be regarded as frozen at any time.  The rights were evolving 
very rapidly after contact with European influences.  But aboriginal rights 
have always been evolving.  For example, the Gitksan and Wet'suwet'en 
peoples grew alike in time despite their disparate origins.  It is important to 
look through the contemporary manifestation of the right at any particular 
time to the true substance of the right.  In this case, the true substance of 
the right was the occupation, possession, use and enjoyment of land, not 
commercial trapping, which was only a particular mode of exercising the 
true right. 

[927] (f) I think that the trial judge also erred in a related way with reference to 
trapping for trade with the Hudson's Bay Company in treating the exercise 
of the rights to trap as being the exercise of rights other than aboriginal 
rights.  The Hudson Bay traders were not given rights to the animals in the 
Canadian wilderness.  They were not given rights to trap those 
animals.  They were not given the power to confer rights on the Indians to 
trap those animals.  Under their charters and by virtue of licences issued 
under An Act for Regulating the Fur Trade (1821) the Hudson's Bay 
Company and the Northwest Company were given only monopoly rights to 
trade with the Indians.  Where then did the rights of the Gitksan and 
Wet'suwet'en to trap beaver in the further reaches of the territory come 
from when those rights were exercised by them in 1820 or in 1846?  In my 
opinion there was no other source for those rights than the aboriginal title 
and aboriginal rights of the plaintiffs' ancestors. 

[928] (g) I think that the trial judge erred in law and in fact when he rejected and did 
not explain his rejection of the evidence of Dr. Ray, a historical geographer, 
whose field of specialization was the early Hudson Bay Company contacts 
with the Indian inhabitants.  Dr. Ray discussed the diaries of William 
Brown.  Mr. Brown was the first trader in the claimed territory, in about 
1820.  The error to which I am referring has been dealt with by Mr. Justice 
Hutcheon in his reasons in this appeal under the heading "C2 The territory 
was not limited to their villages and adjacent lands."  Mr. Justice Hutcheon 
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sets out important extracts from the evidence of Dr. Ray and from the 
journals of William Brown.  I adopt the reasons and conclusions of Mr. 
Justice Hutcheon in that part of his reasons.  In my opinion this error is 
within the principle which permits a court to interfere with the conclusions of 
fact of the trial judge.  It was important and uncontradicted evidence which 
was ignored without explanation.  

[929] (h) I think that the trial judge erred in the way in which he rejected evidence 
about commercial trapping.  The trial judge said that evidence of trapping 
beaver to trade to the Hudson's Bay traders should be ignored because use 
of a territory for such a purpose was not an aboriginal use and such a use 
was brought into being by the Hudson's Bay traders and not by the 
Indians.  However, there is powerful evidence from William Brown's 
journals of 1826 that the land occupied, possessed, used and enjoyed by a 
particular chief, namely Gwoimt, was said by that chief to contain no beaver 
at all.  Evidence that on Gwoimt's land there were no beaver cannot be 
evidence about a use and enjoyment of land having been brought into 
being by commercial trapping.  Yet it is powerful evidence that lands in the 
far reaches of the territory belonged to Gwoimt.  The passage from William 
Brown's diary in 1826 which says that Gwoimt had no beaver on his lands 
has been set out by Mr. Justice Hutcheon but I will also reproduce it:  

 From my own observations and the different questions I put to 
them, I do not think there are many Beaver in their Country -- It being 
in my opinion too Mountainous -Quo em [Gwoimt] acknowledged that 
on his Lands, there were few or no beaver -- Needchip and Sojick on 
the contrary said that there were a great many small Lakes and Rivers 
in the Lands belonging to them -- where Beaver were abundant, but 
that they did not know how to work them -- That there are Beaver in 
their Country seems very probable, it being higher up the River 
adjoining the Lands of the Siccanies and Babine, where the Mountains 
are not near so high nor rocky - And all the Rivulets and Vallies which 
appear from the Main River, are in general wooded with small Poplar --
(my emphasis) 

[930] Gwoimt can scarcely be thought to have moved into an outlying area of the 
territory to take beaver he knew were not there.  And that evidence was not brought 
into being by commercial trapping.  It should have been given significant weight by 
the trial judge but instead it was rejected as being evidence about practices brought 
into existence by the commercial fur trade.  
[931] (i) I think that the trial judge erred in considering that the customs, traditions 

and practices which demonstrated occupation, possession, use and 
enjoyment of land and so determined aboriginal title to the land, did not 
demonstrate the existence of aboriginal title, because the occupation or 
use was occupation or use only in a social sense.  The relevant passage 
from the trial judge's reasons is in these terms at p.384:  
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 In no sense could it be said that Gitksan or Wet'suwet'en law or title 
followed (or governed) these people except possibly in a social sense 
to the far reaches of the territory. (my emphasis) 

[932] In my opinion possession, occupation, use and enjoyment in a social sense is 
sufficient possession, occupation, use and enjoyment to establish aboriginal title.  
[933]  (j) I think that the trial judge erred in treating the test of possession and 

occupation as being whether there was a law which would have required a 
trespasser to depart.  Immediately following the passage in the previous 
quotation in my previous paragraph, this paragraph appears in the trial 
judgment, at p.384:  

 To put it differently, I have no doubt that another people, such 
as the Nishga or Talthan, if they wished, could have settled at some 
location away from the Gitksan or Wet'suwet'en villages and no law 
known to me would have required them to depart. 

[934] There is evidence of Gitksan and Wet'suwet'en possession and occupation of 
their traditional territories. There was, in the Calder case, an acceptance of the 
occupation by the Nishga of the traditional Nishga territory.  There is no evidence 
whatsoever in this case of occupation of any part of the claimed territory by Nishga 
or Talthan, except perhaps in the very fringes of the territory.  In those 
circumstances I consider that it is completely speculative to suggest that the 
occupation and possession by the Gitksan or Wet'suwet'en was not true occupation 
or possession.  But, in any case, the test of occupation and possession is whether 
there was occupation and possession in fact, under the organized society of the 
Gitksan or Wet'suwet'en, and not whether there existed a specific and enforceable 
tribal or inter-tribal law which compelled trespassers to depart.  
[935] (k) I think it is an error to consider that aboriginal rights cannot be held jointly 

by more than one people.  There is nothing that seems conceptually 
strange to me about two aboriginal peoples having rights to occupy, 
possess, use and enjoy the same area of land and yet, together or 
separately, to exclude any other aboriginal people from the area, or at 
least without any other aboriginal peoples occupying the area.  If that is 
so, then the two aboriginal peoples could well, in my view, have a shared 
aboriginal title to the area, consisting of joint and several rights to occupy, 
possess, use and enjoy the area and its resources.  

[936] And if aboriginal customs, traditions and practices accorded occupancy, 
possession, use and enjoyment of a certain area to one people alone, but those 
people in their customs, traditions and practices allowed other people to exercise 
rights to hunt particular game in the area, for example, then I see nothing 
conceptually strange in recognizing and protecting the occupancy rights of one 
people and the hunting rights of another people over the same area in accordance 
with the customs, practices and traditions recognized and protected by both peoples 
at the time of Sovereignty.  
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[937] Shared occupancy between separate aboriginal peoples giving rise to shared 
aboriginal rights of possession, occupation, use and enjoyment has been recognized 
in the United States.  See Turtle Mountain Band v. U.S.; U.S. v. Pueblo of San 
Ildefonso; and Strong v. U.S.  So the existence of a settlement of Nishga or 
Talthan resulting in shared occupation, possession, use and enjoyment of the land 
and its resources would not necessarily defeat a claim to aboriginal title by the 
Gitksan or Wet'suwet'en people.  It might mean only that the aboriginal title was 
shared by two peoples.  
[938]  (l) I think that the trial judge erred in not concluding that aboriginal title could 

rest on occupation, possession, use and enjoyment of land even though 
that occupation may have diminished in the period after contact.  At p.146 
of his reasons the trial judge said this:  

 During all this period the Indians were leaving the distant areas 
of the territory to live in the villages in the transportation corridor. 

[939] I think the period being referred to is from the arrival of Captain Cook in 1778 
to 1891, which is the period discussed in the preceding passages.  
[940] At p.183, the trial judge said this: 

 There is convincing evidence of a not very gradual movement of 
aboriginal people out of the distant parts of the territory towards the 
larger villages in the main river corridors. 

[941] In my opinion, habitation of the distant parts of the territory, away from the 
larger villages in the main river corridors, must be taken as yet further evidence of 
the occupation, possession, use and enjoyment by the Gitksan and Wet'suwet'en 
peoples of the distant parts of the territory.  
[942] As I said in relation to abandonment in Part IV, Division 3 of these reasons, I 
do not consider that aboriginal title or aboriginal rights can be lost by abandonment 
once they have become part of the common law. There is no evidence in this case, 
as far as I am aware, that the movements of the Gitksan and Wet'suwet'en peoples 
in the period after contact and before Sovereignty could be regarded as an 
abandonment of their long-standing aboriginal title or aboriginal rights.  
[943]  (m) I think that the trial judge erred in his treatment of blanket 

extinguishment of aboriginal title, and that his treatment showed a 
misconception of the nature of aboriginal title.  That misconception 
underlay the trial judge's conclusion that aboriginal title had not been 
established.  

[944] The trial judge regarded the Colonial instruments, and particularly the two 
instruments conferring fee simple title to all the land in the Province on the Crown, 
as being necessarily inconsistent with the continuation of aboriginal title and as such 
gave rise to an implicit extinguishment.  I have said already that, in my opinion, this 
represented a misunderstanding of the decision of the Supreme Court of Canada in 
Sparrow, where the views of Mr. Justice Hall in Calder were preferred and adopted, 
and the views of Mr. Justice Judson on implicit extinguishment were rejected. Both 
Amodu Tijani and Roberts confirm that the aboriginal title of the Indian peoples is a 
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burden on the allodial or root title of the Crown.  If that is so, then the aboriginal title 
would not be repudiated by the vesting of a subordinate title to the root title, namely 
a fee simple title, in the Crown.  
[945] The error on the part of the trial judge in this respect, in my opinion, was to 
consider that there is an inconsistency between the co-existence of aboriginal title 
and fee simple title.  The aboriginal title is a burden on the fee simple title just as it is 
a burden on the allodial title. The resolution of those competing interests presents 
problems, but the existence of those problems does not deny aboriginal title.  
[946]  (n) The trial judge concluded not only that aboriginal title had been 

extinguished but that all aboriginal rights had been extinguished by the 
Colonial instruments. But he said that if he was wrong in that conclusion 
then he would have decided that the Gitksan and Wet'suwet'en had 
aboriginal "sustenance" rights, that is, rights of hunting, fishing, gathering 
and similar rights in the middle third or so of the territory, which he outlined 
on Map 5 attached to his reasons.  He said that those sustenance rights 
were non-exclusive.  

[947] I have already said that in my opinion no blanket extinguishment of any 
aboriginal title or rights was brought about by the Colonial instruments.  Neither the 
Attorney General of British Columbia, nor the Attorney General of Canada sought in 
this appeal to sustain the conclusion that the Colonial instruments brought about a 
blanket extinguishment.  I am not persuaded by the arguments addressed to us, at 
our behest, by the amici curiae that there was a blanket extinguishment.  
[948] So I return to the point that the trial judge has found the existence of non-
exclusive sustenance rights throughout a major part of the territory.  It is my 
understanding of the evidence that apart from a few small areas around the edges of 
the territory, there was no concurrent use of any part of the territory for sustenance 
purposes by other Indian people before contact and Sovereignty.  The actual use of 
the whole area was in fact an exclusive use by the Gitksan and Wet'suwet'en.  If 
there was evidence to the contrary, the trial judge did not refer to it. So I presume 
that the trial judge's conclusion that sustenance rights were shared must be based 
on a view that if any other Indian people had wanted to use the territory for 
sustenance purposes they could have done so and that no law known to the trial 
judge would have prevented them from doing so. 
[949] But, as I have said, I do not think that is the point.  The true point is whether 
the Gitksan and the Wet'suwet'en, the exclusive users, regarded themselves as 
having the right to the exclusive use of the territory for sustenance purposes by 
custom, tradition and practice.  If so, and if the exclusive use was exclusive use in 
fact, then surely the aboriginal sustenance right itself must be an exclusive right to 
hunting, fishing, gathering and similar activities in the territory covered by Map 5, 
and, because of the trial judge's misunderstandings with respect to living, hunting, 
and trapping in the further reaches of the territory, well beyond the Map 5 area. 
[950] Even if Nishga or Talthan shared the use of the territory or a part of it for their 
own sustenance purposes, there is no reason why there should not be aboriginal 
title and aboriginal sustenance rights shared by those peoples who actually used the 
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territory.  The only question is whether the customs, traditions, and practices of all 
those peoples who actually used the territory regarded those shared rights as an 
integral part of their distinctive cultures.  
[951] (o) If the trial judge correctly found that there were aboriginal sustenance 

rights over the territory included in Map 5, and if those rights were 
determined by use and enjoyment of the resources of the area within Map 
5, and if in fact no other people used and enjoyed the territory, or if they 
did use it, they did so on a shared basis, then I do not see what in the 
evidence prevents those very facts of use and enjoyment for sustenance 
from being sufficient to establish aboriginal title.  I do not understand that 
the occupation, possession, use and enjoyment of land by an aboriginal 
society for their sustenance, if it is thought by them to be exclusive or 
shared exclusive, would be sufficient for aboriginal sustenance rights but 
not sufficient for aboriginal title.  In my opinion there are only two reasons 
why that would not be so.  The first would be if the aboriginal people 
themselves thought of themselves as only having hunting, fishing, 
gathering and sustenance rights and did not regard themselves as having 
occupancy rights. The other basis for separating aboriginal hunting, 
fishing, gathering and similar rights from aboriginal title and recognizing 
only the sustenance rights, would arise if there had been an 
extinguishment of aboriginal title, either express, implicit, implied or by 
adverse dominion, which extinguished the aboriginal title but did not 
extinguish the sustenance rights.  

[952] In short, if there were rights regarded by the Gitksan and Wet'suwet'en 
peoples as rights to the use and enjoyment of the territory for sustenance purposes, 
and if they regarded those rights as exclusive or shared exclusive, and if those rights 
were in fact exclusive or shared exclusive, and if the Gitksan and the Wet'suwet'en 
peoples thought of themselves as occupying the territory, then those facts are 
sufficient to establish aboriginal title to the territory and not merely aboriginal 
sustenance rights.  
[953] In this connection it must be noted that the trial judge himself seems to have 
regarded the use and enjoyment of the territory for sustenance purposes as 
amounting to occupation and possession, because, at p.381, the trial judge said this:  

 While peer pressure in the form of customs may have governed 
the villages, there was, in my judgment, no difference between 
aboriginal Sovereignty or jurisdiction in the largely empty lands of the 
territory on one hand, and occupation or possession of the same 
empty lands for aboriginal sustenance on the other hand.  (my 
emphasis) 

[954] I note also that the trial judge said this, at p.383: 
Apart from village sites, and political statements which have frequently 
been repeated by Indians, I cannot infer from the evidence that the 
Indians possessed or controlled any part of the territory, other than for 
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village sites and for aboriginal use in a way that would justify a 
declaration equivalent to ownership. (my emphasis) 

[955] That passage seems to indicate that the Gitksan and Wet'suwet'en peoples 
possessed or controlled at least part of the territory, other than village sites, for 
aboriginal uses, though the trial judge did not think that such possession or control 
would justify a declaration equivalent to ownership.  
[956] And I note that the trial judge said this, at p.390:  

(ii) The occupation of specific territory 
 I shall deal with this question in greater detail later but for the 
moment it will be sufficient to say that there is evidence of Indians 
living in villages at important locations in the territory.  I infer they 
would have used surrounding lands, and other lands further away as 
may have been required.  This is sufficient to satisfy this part of the test 
for the areas actually used. 
(iii) The exclusion of other organized societies 
 While I have the view that the Gitksan and Wet'suwet'en were 
unable to keep invaders or traders out of their territory, there is no 
reason to believe that other organized societies established 
themselves in the heartland of the territory along the great rivers on 
any permanent basis, and I think this requirement is satisfied for areas 
actually used. (my emphasis) 

[957] So the trial judge concluded that the requirement of the exclusion of other 
organized societies was satisfied for the areas actually used.  Then the trial judge in 
the end concluded that the areas actually used included the areas covered by Map 
5.  
[958] It seems to me, in the result, that the trial judge, in those passages, found that 
the Gitksan and Wet'suwet'en peoples exercised exclusive use of the areas covered 
by Map 5, even though in the end the trial judge treated the sustenance rights over 
the area covered by Map 5 as non-exclusive rights.  
 ________________________________ 
[959] I have dealt with fifteen points on which I consider the errors on the part of the 
trial judge led, singly or together, to an incorrect conclusion on the part of the trial 
judge about the existence of aboriginal title.  Each of the errors is an error in 
law.  On some of them there may also be a factual component.  But on none of them 
is the error such as to be within the principles which prevent this Court from 
reconsidering the findings of the trial judge.  
[960] With respect, I disagree with the view that aboriginal title cannot be regarded 
as proven because the trial judge made findings of fact that the boundaries had not 
been established on a balance of probabilities, or that exclusive occupation had not 
been established on the balance of probabilities.  
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[961] First of all, I say that I agree with Mr. Justice Brennan that aboriginal title 
should not be denied because of difficulties in the establishment of boundaries. 
Boundary questions can in the end be worked out between the right parties and on 
the basis of the competing contentions when all parties are represented.  Mr. Justice 
Brennan, in Mabo v. Queensland, put the point this way at p.36: 

There may be difficulties of proof of boundaries or of membership of 
the community or of representatives of the community which was in 
exclusive possession, but those difficulties afford no reason for 
denying the existence of a proprietary community title capable of 
recognition by the common law. (my emphasis) 

[962] Second, and perhaps more importantly, the true parties in this case, namely 
the plaintiffs and the Attorney General of British Columbia, both requested that all 
questions about boundaries, and all questions about the scope and content of 
aboriginal title and aboriginal rights be deferred for negotiation.  Those questions 
were not argued.  In my opinion arguments based on the failure to prove boundaries 
or the failure to prove sufficient occupation for title, though sufficient for sustenance, 
must be regarded as having been waived and abandoned by the Attorney General of 
British Columbia in this appeal, and in those circumstances cannot be regarded as 
having been retained by the intervenors, none of whom argued them in any event.  

2. The Claim to "Jurisdiction": Aboriginal Self-Government 

[963] The trial judge dealt with the claim to "Aboriginal Jurisdiction or Sovereignty" 
at pp. 374-382 of the trial judgment.  I think he made a number of errors:  
[964]  (a) The plaintiffs claimed "jurisdiction". They conceded that Sovereignty 

over the whole of British Columbia rested with the Crown.  They conceded 
that the allodial or root title to the land in British Columbia rested also with 
the Crown, but they said that it was subject to the burden of the aboriginal 
title.  I think that it is a misconception to think of the claim to "jurisdiction" 
as being a claim to Sovereignty.  It is unfortunate, in my view, that such an 
equivocal word was used to describe this claim.  What they are asking for 
is surely a right to exercise control over themselves as a community, and 
over their own land and institutions in that community.  In other contexts 
the claim has been called a claim to a right of self-government and, during 
the course of argument in this appeal, as a right of self-regulation of 
themselves and their institutions.  

[965] Some of the passages in the trial judge's reasons which indicate to me that 
the trial judge did not consider rights of self-government or self-regulation at a level 
at which they should properly be considered are these:  
[966] at p.368:  
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2. ABORIGINAL JURISDICTION AND OWNERSHIP 
 With respect, it is difficult to find much legal merit in these parts 
of the plaintiffs' claims because success seems to be foreclosed by 
powerful pronouncements of high authority.  As to aboriginal 
Sovereignty, there is a clear statement by Dickson C.J.C. and La 
Forest J., speaking for a unanimous Supreme Court of Canada, in 
Sparrow, at p.1103, that: 
 . . . there was from the outset never any doubt that Sovereignty 
and legislative power, and indeed the underlying title, to such lands 
vested in the Crown . . . [emphasis added by the trial judge] 

[967] at p.369:  
 It will be convenient to deal with these two classes of claims 
together in the first instance, although I shall later discuss them in 
greater detail separately.  In this context I equate jurisdiction to 
aboriginal sovereignty.  In their argument, plaintiffs' counsel tended to 
refer to it as "jurisdiction."  

[968] at p.381:  
 It is my conclusion that Gitksan and Wet'suwet'en laws and 
customs are not sufficiently certain to permit a finding that they or their 
ancestors governed the territory according to aboriginal laws even 
though some Indians may well have chosen to follow local customs 
when it was convenient to do so. 
 Doing the best I can with this evidence, and I have tried to take 
into consideration all that I heard, I conclude that prior to British 
Sovereignty the ancestors of the plaintiffs lived in their villages at 
strategic locations alongside the Skeena and Bulkley Rivers and they 
probably organized themselves into clans and houses for social 
purposes, but they had little need for what we would call laws of 
general application.  While peer pressure in the form of customs may 
have governed the villages, there was, in my judgment, no difference 
between aboriginal Sovereignty or jurisdiction in the largely empty 
lands of the territory on one hand, and occupation or possession of the 
same empty lands for aboriginal sustenance on the other hand. (my 
emphasis) 

[969] at p.382:  
 I also incorporate into this section the conclusions I expressed 
earlier regarding the relationship between land use and fur trapping, 
which only started after contact.  Before that time there was no reason 
for the plaintiffs' ancestors, individually or communally, to purport to 
govern the wilderness beyond the areas surrounding their villages, 
even though they may have used such areas from time to time for 
aboriginal purposes. (my emphasis) 
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[970] In my opinion, this claim is not about governing the land or the territory or the 
"wilderness" in the sense that such a form of government would apply to all people 
when they entered the land.  The claim is about the right of self-government and 
self-regulation of a community of people through their own institutions in order to 
regulate their own conduct towards each other and their conduct towards others, 
particularly as related to the existence of their aboriginal title and aboriginal 
sustenance rights, but also in relation to their social organization.  I do not think that 
this claim can properly relate to regulating the conduct of others towards them, 
which must be regulated by the general common law.  
[971] In short, the Gitksan and Wet'suwet'en plaintiffs are not asserting a claim to 
Sovereignty over the territory, and they are not asserting a claim to govern everyone 
within the geographical boundaries of the territory. They are claiming the right to 
manage and control the exercise of the community rights of possession, occupation, 
use and enjoyment of the land and its resources which constitutes their aboriginal 
title; and they are claiming the right to organize their social system on those matters 
that are an integral part of their distinctive culture in accordance with their own 
customs, traditions, and practices, which define their culture.  
[972] I do not think that the trial judge approached the claim to jurisdiction in that 
way and, in treating it as a claim to govern territory and assert Sovereignty over the 
territory, in my opinion he misconstrued the claim or at least failed to consider those 
aspects of the claim that I have set out in the previous paragraph.  
[973]  (b) I think that the trial judge was in error in trying to define the plaintiffs' 

point on jurisdiction in terms of the cross-examination and re-examination 
of Mr. Sterritt as the trial judge set it out at pp. 375-378 and on the 
argument of counsel in relation to that cross-examination and re-
examination as the trial judge set it out at pp. 378-379.  That cross-
examination and re-examination related to a series of very difficult 
questions about the interaction of aboriginal rights relating to self-
government and self-regulation, on the one hand, and Federal and 
Provincial laws on the other hand. The answers to those questions do not 
define the plaintiffs' position on self-government and self-regulation.  And 
the fact that the questions are difficult to answer does not mean that the 
aboriginal right of self-government does not exist. All it means is that this 
world contains many questions that are difficult to answer.  

[974] The fact that it is difficult to answer some questions about the interaction of 
Federal and Provincial law does not mean that the rights of either Canada or British 
Columbia to make laws must be suspect. 
[975] No doubt, once aboriginal rights of self-government and self-regulation were 
recognized, affirmed and guaranteed by s.35 of the Constitution Act, 1982 a 
process started towards a fuller and more widely understood appreciation of those 
rights, and the very questions that were asked of Mr. Sterritt will start to be 
resolved.  But the fact that Mr. Sterritt did not have all the answers does not mean 
anything at all, in my opinion.  No one had the answers at that time, or, for that 
matter, has them now.  The approach of saying that if Mr. Sterritt did not have the 
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answers then aboriginal self-government cannot exist as an aboriginal right seems 
to me to rest on a legal misunderstanding of the nature of the aboriginal right of self-
government and self-regulation.  
[976] (c) I consider that the trial judge was in error when he concluded that the 

claim to "jurisdiction" must fail because the nature of aboriginal self-
government and self-regulation was such that it does not produce a set of 
binding and enforceable "laws".  Aboriginal rights of self-government and 
self-regulation do not rest on "laws".  They rest on the customs, traditions, 
and practices of the aboriginal people to the extent that those customs, 
traditions and practices formed and form an integral part of their distinctive 
culture.  If a measure of inconsistency and flexibility is what the aboriginal 
customs, traditions and practices demand, then the existence of 
inconsistency and flexibility tend to demonstrate the existence of the 
aboriginal rights of self-government and self-regulation and not the 
reverse.  

[977] In my opinion, the trial judge was in error in imposing standards from the 
common law on the aboriginal rights of self-government and self-regulation.  The 
aboriginal rights of self-government and self-regulation are sui generis, just as the 
aboriginal title is sui generis.  
[978] Somewhere in the evidence, I think from the evidence as reproduced in the 
factums, I came across the statement that the Gitksan and the Wet'suwet'en custom 
in relation to dispute resolution is that once the dispute has been resolved neither 
the parties nor anyone else may ever speak of the dispute again.  This seems to me 
to be the precise converse of the doctrine of precedent which dominates the 
common law.  It also seems to me to have many advantages over the doctrine of 
precedent.  It serves to introduce a measure of flexibility into dispute resolution and 
at the same time to prevent anyone from claiming that the dispute resolver is not 
meeting out equal justice to all.  
[979] The error which I have mentioned in this segment is demonstrated, in my 
view, at pp. 380-381 of the trial judge's reasons.  There the trial judge quotes from 
answers given by a number of Indian witnesses to questions about their custom, 
called by the trial judge, "the alleged 'law'" relating to the use of a father's House 
territory.  The custom is called "amnigwootxw" by the Gitksan and "neg'edeld'es" by 
the Wet'suwet'en.  There is some inconsistency between the answers, and the trial 
judge, at p.381, draws this conclusion:  

 It is my conclusion that Gitksan and Wet'suwet'en laws and 
customs are not sufficiently certain to permit a finding that they or their 
ancestors governed the territory according to aboriginal laws even 
though some Indians may well have chosen to follow local customs 
when it was convenient to do so. 

[980] As I have said, I think the concept of "governing the territory" represents a 
misunderstanding of this claim, or at least an incomplete understanding of this 
claim.  But, setting that point aside, I think that it is quite wrong to conclude that 
there are no aboriginal rights of self-government or self-regulation just because the 
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customs, traditions or practices of the Gitksan or Wet'suwet'en people were seen to 
be flexible or were seen to be open to a number of varying interpretations.  Many 
examples could be given of areas of the common law where judges might well give 
different answers and where the answers of laymen would be full of the same type of 
inconsistency.  Economic loss for tort injury and wills variation come instantly to 
mind.  That does not mean that there is no law on these subjects.  It just means that 
the law is not well or universally understood.  
[981]  (d) I think that the trial judge was in error when he considered that the 

existence of a legislative institution is an essential part of the existence of 
an aboriginal right to self-government or self-regulation.  At p.374 of his 
reasons the trial judge said this: 

 I do not suggest the Indians have not always participated in 
feasting practices, and I accept that it has played, and still plays, a 
crucial role in the social organization of these people.  I am not 
persuaded that the feast has ever operated as a legislative institution 
in the regulation of land. There are simply too many instances of 
prominent chiefs who have conducted themselves other than in 
accordance with the land law system for which the plaintiffs contend. 

[982] First of all, the need for a legislative institution, as opposed to a dispute 
resolution mechanism, to make advance statements about rights in general terms, is 
not, in my opinion, an essential requirement of a right of self-government and self-
regulation.  One would certainly think that customs, traditions and practices would 
have set out rules which the people could look to in determining their future 
conduct.  But a general rule-making body with a purpose of determining what 
changes to make to customs, traditions and practices is not, in my opinion, 
necessary to a right of self-government and self-regulation.  That is not to say that I 
consider that there was no such power in the feast system.  I have not tried to make 
up my own mind, independently, about that question.  All I say is that a legislative 
function is not a necessary element of aboriginal self-government.  
[983] I also say this.  Evidence of prominent chiefs ignoring the old customs, 
traditions and practices of self-government and self-regulation in a period after 
Sovereignty does nothing to demonstrate that the aboriginal rights of self-
government and self-regulation do not exist now and did not exist at the time of 
Sovereignty.  If the evidence is that prominent chiefs did not conform to the customs, 
traditions and practices of the people at the time of Sovereignty or before, that might 
indicate either that those customs, traditions and practices did not exist, or it might 
indicate flexibility in the customs, traditions and practices, or it might indicate that 
those chiefs were not amenable to the customs on self-government and self-
regulation.  But I doubt if the evidence referred to by the trial judge was evidence of 
what occurred before Sovereignty.  I suspect that the evidence related to the failure 
of prominent chiefs to follow customs, traditions and practices in relation to self-
government and self-regulation in this century.  I do not think that would show 
anything at all about the nature of the right of self-government or self-regulation 
except that the community was presented with many difficulties in sustaining these 
rights in the face of unrelenting pressure from the settlers and the settlers' own forms 
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of government and administration.  In this connection, see my comments under the 
heading "The Weight of History" in Part VIII, Division 2 of these reasons. 
 ________________________________ 
[984] Because of those errors or misconceptions on the part of the trial judge, as I 
have set them out, caused in large measure, I believe, by the plaintiffs and the trial 
judge choosing to describe the aboriginal right of self-government or self-regulation 
by the misleading title of "Jurisdiction", I would not adopt the trial judge's conclusions 
in relation to self-government and self-regulation. I think those conclusions are 
wrong.  But the errors of the trial judge are not, in my opinion, errors of fact.  They 
are errors of law in considering the nature of the claim and errors in law in 
considering the nature of the aboriginal right of self-government and self-regulation. 
Accordingly, there is no restriction on the powers of this Court to interfere with the 
trial judge's conclusions with respect to self-government and self-regulation.  

3. The Claim to Aboriginal Rights  

[985] The trial judge considered aboriginal hunting, fishing, gathering and similar 
rights at pp.388-395 of his reasons.  He stated his conclusion, at p.395, in these 
terms:  

6. CONCLUSIONS ON ABORIGINAL RIGHTS 
 Subject to what follows, the plaintiffs have established, as of the 
date of British Sovereignty, the requirements for continued residence in 
their villages, and for non-exclusive aboriginal sustenance rights within 
those portions of the territory I shall later define.  These aboriginal 
rights do not include commercial practices. 

[986] The reference to "what follows" was a reference to the trial judge's decision 
that all aboriginal rights of the Gitksan and Wet'suwet'en peoples had been 
extinguished in the Colonial period from 1846 to 1871.  
[987] Even in relation to aboriginal sustenance rights it is my opinion that the trial 
judge applied incorrect legal tests to the facts and so reached incorrect conclusions. 
I propose to set out some examples of what are, in my opinion, incorrect legal tests 
applied by the trial judge.  
[988] (a) For the reasons I have given under Divisions 1 and 2 of this Part, I 

consider that the trial judge erred in not treating the evidence of 
occupation, possession, use and enjoyment of the territory in an organized 
way by the Gitksan and Wet'suwet'en societies for all their purposes, but 
particularly for sustenance, as being sufficient to establish aboriginal title 
to much of the land within the territory.  

[989] In my opinion, if aboriginal sustenance customs, traditions and practices 
existed before and at the time of Sovereignty, and in that period formed an integral 
part of the distinctive society of an organized aboriginal people, then they would give 
rise to aboriginal title in the form of a right to occupy, possess, use and enjoy the 
land and its resources, unless:  
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[990] (i) the aboriginal peoples themselves did not treat their rights as rights to 
occupy, possess, use and enjoy the land and its resources in the 
period before Sovereignty, or  

[991] (ii) the evidence shows that the use of the land for sustenance customs, 
traditions and practices was so widely shared that it cannot be treated 
as an exclusive right or as a shared exclusive right, or  

[992] (iii) since the time of Sovereignty the aboriginal title has been 
extinguished, but the terms of extinguishment have not extended to the 
aboriginal sustenance rights.  

[993] Being of that opinion, I consider that the trial judge erred in not treating his 
acceptance of aboriginal sustenance rights as establishing aboriginal title over the 
area in which he considered that the sustenance rights existed.  And I would say, 
because of my treatment of the evidence from the far reaches of the territory, that 
the trial judge's error affects a much larger area than the area shown on Map 5.  
[994] (b) For the reasons I have given in Division 1 of this Part, I think that the trial 

judge erred in separating commercial practices of aboriginal people from 
other practices and then saying that commercial practices were not 
aboriginal practices because they were generated by trade with settlers 
and particularly the Hudson's Bay traders.  

[995] The problem lies in the level of generality which is used to categorize an 
aboriginal custom, tradition or practice.  I think, first of all, that the trading of beaver 
or other pelts is evidence of aboriginal occupation, possession, use and enjoyment 
of the land which was used to take the beaver and other animals for their pelts.  So 
the level of generality at which the particular trading practices should be considered 
is a level of generality of aboriginal title or aboriginal sustenance rights and not at the 
level which would be called "the aboriginal right to trap beaver" or "the aboriginal 
right to trade beaver pelts for other goods".  
[996] (c) Even if commercial practices were to be regarded as properly separated 

from other practices by a purpose test rather than what I think is the 
proper test, namely, a use and enjoyment test, there is, in my opinion, 
sufficient evidence of trading practices with neighbouring peoples to 
establish an aboriginal trading custom, practice, or tradition which was an 
integral part of the distinctive culture of the Gitksan and Wet'suwet'en 
peoples before contact and which existed at the time of Sovereignty.  The 
Grease Trail brought a trade in Oolichan oil to the Gitksan and 
Wet'suwet'en peoples who had salmon, berries, goat fur and other animal 
products which they gathered from the far reaches of their territory and 
used for the purposes of trading for the oil.  

[997] (d) In my opinion the trial judge erred in his treatment of the question of 
exclusivity in relation to both aboriginal title and aboriginal sustenance 
rights.  I have discussed exclusivity in Division 1 of this Part in relation to 
aboriginal title and I will confine my consideration of exclusivity in this 
paragraph to aboriginal sustenance rights.  
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[998] At p.390, the trial judge said this:  
 (iii) The exclusion of other organized societies 
 While I have the view that the Gitksan and Wet'suwet'en were 
unable to keep invaders or traders out of their territory, there is no 
reason to believe that other organized societies established 
themselves in the heartland of the territory along the great rivers on 
any permanent basis, and I think this requirement is satisfied for areas 
actually used. 

[999] To the extent that the trial judge is considering that in the areas of Gitksan 
and Wet'suwet'en occupation, possession, use and enjoyment, where no other 
organized society established itself, there would exist aboriginal sustenance rights, I 
agree.  The first question is whether there was a custom, tradition, or practice that 
formed an integral part of the distinctive culture of the Gitksan and Wet'suwet'en 
people to use and enjoy the land in an area and its resources.  If so, that aboriginal 
custom, tradition or practice gave rise to an aboriginal right.  If no other people had 
the custom, tradition or practice of using the same land area, then in my opinion the 
aboriginal right would be an exclusive aboriginal right (or, of course, exclusive 
aboriginal title).  
[1000] I do not consider there to be any evidence of use of the claimed territory by 
any other people than the Gitksan and Wet'suwet'en people except to a limited 
extent in some of the outlying or border areas of the territory.  It is only in those 
areas that the aboriginal rights of the Gitksan and Wet'suwet'en people would not be 
exclusive.  And in those areas the rights would not be non-exclusive unless the 
custom, tradition or practice was for all comers to be able to use and enjoy the land 
and its resources.  Rather the aboriginal right of the Gitksan and Wet'suwet'en 
peoples would be a shared exclusive sustenance right.  
[1001] (e) I think that the trial judge erred when he discussed exclusivity at pp.393-

395 of his reasons.  The trial judge referred to Dr. Suttles, who was a 
witness in Sparrow, and who said in the Sparrow case, as reported at 
p.1094:  

No tribe was wholly self-sufficient or occupied its territory to the 
complete exclusion of others. 

[1002] The trial judge in this case then said that in addition to the Musqueam, many 
other Indians and non-Indians shared the Fraser River fishery.  Then, at the top of 
p.395, the trial judge said this:  

Many cases . . . have found provincial laws regulating such basic 
aboriginal practices as hunting for moose, deer and migratory birds to 
be valid. 
 In the face of this, and in view of the fact that Indians have 
always had access to all vacant Crown land, it is difficult to understand 
how, apart from the question of priorities, an aboriginal sustenance 
right in such a remote land could be an exclusive right.  If it was 
exclusive originally, it has been changed throughout history in the 
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same way the Fraser River fishery is no longer exclusively an 
aboriginal fishery. 

[1003] In my opinion the trial judge has adopted a "Weight of History" argument to 
diminish aboriginal rights. I will discuss the "Weight of History" argument in Part VIII, 
Division 2 of these reasons.  In my opinion it has no place in the law of Canada or 
British Columbia.  
[1004] The question is whether the aboriginal sustenance rights were exclusive 
rights in their treatment by the customs, traditions, and practices of an aboriginal 
people at the time of Sovereignty and before.  Whether the exclusive exercise of 
those rights has been regulated since that time is another question altogether.  And 
as Chief Justice Dickson and Mr. Justice La Forest said in Sparrow, the recognition 
and affirmation of aboriginal rights given by s.35 of the Constitution Act, 1982 is 
not limited to rights that are defined by the diminished form in which they have been 
shaped in modern times by modern regulation.  The constitutionally protected right is 
the right in its full vigour, exercisable by the use of modern means, resting on the 
customs, traditions and practices that were an integral part of the distinctive culture 
of the aboriginal peoples at the time of Sovereignty.  
[1005]  (f) At p.178 of his reasons, the trial judge said:  

Witness after witness admitted participation in the wage or cash 
economy. 

[1006] What does such an "admission" mean?  In my view it means nothing at all in 
relation to the existence of aboriginal title or other aboriginal rights in 1993.  Again 
this phrase suggests an incorrect approach to the law on the part of the trial judge in 
relation to the continued existence and exercise of aboriginal title and aboriginal 
rights.  
 ________________________________ 
[1007] I think that the points which I have mentioned in relation to aboriginal 
sustenance rights in this Division 3 all relate to what, in my opinion, were errors on 
the part of the trial judge which were all errors in law or errors of mixed fact and law 
brought about by errors in law. Accordingly, in my opinion, there is no restriction on 
the powers of this Court to interfere with the conclusions of the trial judge which rest 
on those errors or were influenced by those errors.  
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PART VII 

THE CLAIMS IN THESE PROCEEDINGS: CONCLUSIONS 

1. Aboriginal Title 

[1008] In my opinion the evidence in this case establishes that at the time of the 
British assertion of Sovereignty over what is now British Columbia, which I will 
assume occurred in 1846, the Gitksan and Wet'suwet'en peoples occupied, 
possessed, used and enjoyed their traditional ancestral lands in accordance with 
their own customs, traditions and practices which were then an integral part of their 
distinctive culture.  Those traditional ancestral lands extended throughout much of 
the claimed territory, including areas in the furthest reaches of the territory and areas 
much beyond the area delineated for aboriginal sustenance rights by the trial judge 
in his Map 5.  Throughout much of that area no other aboriginal people claimed to 
hold rights to occupation, possession, use and enjoyment of the area.  In those 
areas where there were no conflicting claims to user rights, the aboriginal rights of 
the Gitksan and Wet'suwet'en people should be categorized as aboriginal title.  In 
some other areas the occupation, possession, use and enjoyment of the Gitksan 
and Wet'suwet'en peoples may have been shared with each other or with one or 
more other Indian peoples.  In those areas of shared occupation, possession, use 
and enjoyment where the customs, traditions and practices of both the Gitksan and 
Wet'suwet'en on the one hand, and the other Indian peoples on the other hand, 
recognized the shared occupation, possession, use and enjoyment, and regarded it 
as an integral part of their distinct cultures, the Gitksan and Wet'suwet'en title would 
be shared-exclusive aboriginal title.  There may be other areas within the claimed 
territory where neither the Gitksan nor the Wet'suwet'en peoples occupied, 
possessed, used and enjoyed the land and its resources or did not consider that 
their occupation, possession, use and enjoyment was an integral part of their 
distinctive culture.  In those areas the Gitksan and the Wet'suwet'en peoples would 
not have had aboriginal title, though they might have had aboriginal sustenance 
rights.  
[1009] The aboriginal title which the Gitksan and the Wet'suwet'en peoples held over 
their traditional ancestral lands in 1846 was not extinguished by any form of 
comprehensive ("blanket") extinguishment in the Colonial period, either by the 
assertion of sovereignty, or by the Colonial instruments consisting of Proclamations 
and Ordinances in relation to land, or in any other way.  Only the clear and plain 
intention of the Sovereign Power expressed legislatively by the Parliament of 
Canada could have brought about any form of extinguishment of aboriginal title 
between 1871 and 1982.  There is a legal possibility that precise legislation of the 
Parliament of Canada enacted between 1871 and 1982, relating to a precise area, 
may have extinguished aboriginal title in that precise area in accordance with the 
clear and plain intention of the Sovereign Power expressed legislatively in the 
Parliament of Canada.  No such specific extinguishment was considered in the 
argument in this appeal. Since 1982 the existing aboriginal title of the Gitksan and 
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Wet'suwet'en peoples has been recognized, affirmed, and guaranteed by the 
Constitution Act, 1982 which forms a part of the Constitution of Canada.  
[1010] The geographical areas covered by the exclusive aboriginal title, and the 
geographical areas covered by the shared-exclusive aboriginal title of the Gitksan 
and Wet'suwet'en peoples, and other matters relating to the content of aboriginal title 
to possession, occupation, use and enjoyment of land and its resources, are matters 
which both of the true parties to this appeal, namely the plaintiffs and the Attorney 
General of British Columbia on behalf of the Provincial Crown, have requested be 
left for negotiation.  To the extent that such negotiation does not conclude a 
determination of those matters, either party may initiate the process for a new trial 
directed to those matters and to any other matters encompassed by the pleadings 
and issues which confronted the trial judge, and which remain unresolved by this 
appeal and by the process of negotiation.  

2. Aboriginal Self-Government and Self-Regulation 

[1011] It is important to understand that if the plaintiffs' claim to jurisdiction could 
ever have been considered a claim to govern the territory, and everything within it, 
as a form of Sovereign Government, that was certainly not the position of the 
plaintiffs on this appeal.  
[1012] On this appeal, one aspect of the claim to self-government and self-regulation 
was put in two alternative ways, one relating to self-government under a concept of 
ownership of land and one relating to self-government resting on a proprietary 
interest in land.  I have decided that the plaintiffs' interest need not be regarded as 
an ownership interest in the full sense of the common law derived from England, and 
I have decided that the question of whether it is a proprietary or a personal interest is 
a fruitless question. The interests of the plaintiffs in the lands and resources of the 
claimed territory are best described as aboriginal title and as aboriginal sustenance 
rights.  The former I have dealt with in Division 1 of this Part and the latter I will deal 
with in Division 3.  
[1013] If the plaintiffs' statement of their claim in this appeal had the words 
"aboriginal title" substituted for the words "ownership" or "proprietary interest", and if 
the necessary grammatical changes were made, then the plaintiffs' statement of 
their claim would read like this:  

a. aboriginal title to exclusive possession and occupation of lands 
and the use and enjoyment of the resources of those lands 
within the claimed territory; 

b. a right to harvest, manage and conserve those lands and 
resources, having regard to: 
i. the preservation and enhancement of the quality 

and productivity of the natural environment; 
ii. the immediate and long term economic, social and 

cultural benefits that may accrue to the Plaintiffs 
and their future generations; and 
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iii. consultation and cooperation with ministries and 
agencies of the Crown and with the private sector 
who may be affected by the exercise of the 
Plaintiffs' rights; 

c. a right to maintain and develop their institutions for the 
regulation of their aboriginal title and for the harvesting, 
management and conservation of the lands and resources; 

d. an inherent right of self-government exercisable through their 
own institutions to preserve and enhance their social, political, 
cultural, linguistic and spiritual identity; 

[1014] I do not regard those claims as claims to govern the territory.  I regard them 
as a claim to govern themselves, consisting of a claim to govern the exercise of their 
own rights in relation to their own aboriginal title, and a claim to govern themselves 
through their own institutions in relation to the preservation of the integral parts of 
their distinctive cultures.  
[1015] I repeat, I regard the claim to self-government and self-regulation, as it was 
ultimately advanced in the appeal, as a claim by the Gitksan and Wet'suwet'en 
peoples, first, to manage and control the exercise of their rights in relation to the use 
of land and resources encompassed within their collective aboriginal title and within 
their other collective aboriginal rights, and, second, to regulate the internal 
relationships within their own society and culture in accordance with their own 
customs, traditions and practices.  I do not regard the claim that was ultimately 
advanced as a claim to sovereignty over the territory; or as a claim to control by law 
all legal aspects of whatever happens within the territory; or as a claim to ultimate 
legislative power in relation to the laws applicable within the territory; or as a claim to 
exclude the operation of all British Columbia law in the territory; or as a claim that in 
all circumstances Gitksan and Wet'suwet'en customary law must prevail over any 
contrary British Columbia law. Accordingly, in my opinion, arguments dealing with 
the division of legislative powers in Canada under the Constitution Act, 1867, to 
which British Columbia adhered in 1871, including whatever may be thought to flow 
from the decision of the Privy Council in A.G. Ontario v. A.G. Canada, [1912] A.C. 
571 (J.C.P.C.), have no relevance to the claim which was ultimately advanced in this 
appeal.  Plenary and overriding law-making power is not a part of the claim.  
[1016] Without seeking to limit the claims in any way, it may be helpful to compare 
aboriginal self-government and self-regulation to the self-government and self-
regulation practised by a forest company or a ranching company or a Hutterite 
community in relation to their own land and the resources on their land, and to the 
ordering of their internal affairs.  Such self-government and self-regulation is not in 
opposition to the Sovereign Power, it is an aid to the Sovereign Power and a 
necessary adjunct to the realization and exercise of communal rights.  
[1017] So that is the claim that I will address in this Division of these reasons.  
[1018] I think aboriginal rights of self-government and self-regulation are, in their 
origin and nature, the same as other aboriginal rights.  They rest on the customs, 
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traditions, and practices which formed an integral part of the distinctive culture of the 
aboriginal people in question as an organized society at the time of Sovereignty. At 
that time those customs, traditions and practices became not only protected and 
nurtured by the aboriginal society, but they also became recognized, adopted and 
protected by the common law and, on the assertion of Sovereignty, came to be a 
part of the common law.  
[1019] In my opinion the rights of self-government and self-regulation of the Gitksan 
and Wet'suwet'en peoples in 1846 were the rights of self-government and self-
regulation that their customs, traditions, and practices recognized as being an 
integral part of their distinctive culture at that time.  I would certainly consider that the 
rights of self-government and self-regulation in their organized society in 1846 and 
earlier would have included all the rights of self-government and self-regulation set 
out in the claim as presented in this appeal as I have amended it above.  
[1020] Whatever the self-government and self-regulation rights of the Gitksan and 
Wet'suwet'en peoples were in 1846, a number of events have occurred since then 
which might serve to diminish those rights:  
[1021] (a) The assertion of British Sovereignty over the whole geographic extent of 

British Columbia, (taken in this appeal to have occurred in 1846) would 
have had the following potential diminishing consequences quite apart 
from the enlarging consequence of protecting all aboriginal rights by 
absorbing them as part of the common law.  

[1022] (i) Those rights which should properly be considered to be inconsistent 
with British Sovereignty would have been implicitly extinguished by the 
assertion of British Sovereignty. That would include the right to make 
war and the right to impose their own customs on the settlers who 
were themselves protected by British Sovereignty and by the common 
law.  

[1023] (ii) Those rights which were so entirely repugnant to natural justice, equity, 
and good conscience that they could not, without modification, ever be 
a part of the common law would never have been absorbed by the 
common law or have been recognized and protected by it, at least not 
until such a modification occurred.  (See Mabo v. Queensland at p.44 
and Inasa v. Oshodi at p.105.)  

[1024] (iii) The common law, to the extent that it was not from local circumstances 
inapplicable, would apply throughout the territory and if it was 
inconsistent with specific aboriginal rights of self-government and self-
regulation, and if the common law, in those parts of it that were 
inconsistent with the Gitksan and Wet'suwet'en rights of self-
government and self-regulation, was not from local circumstances 
inapplicable, then the common law might have brought about an 
implicit extinguishment of those aspects of the Gitksan and 
Wet'suwet'en rights of self-government and self-regulation on which 
the inconsistency occurred.  In my opinion there would have been very 
little of the civil side of the common law, which, in its potential 
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application to the Gitksan and Wet'suwet'en peoples in their area of the 
Province, (where no settlers or administrators had arrived in 1846), 
would not have been "from local circumstances inapplicable".  This 
view is the view adopted by Blackstone in relation to the American 
colonies, as quoted in Mabo v. Queensland at pp. 22-23.  

[1025] (b) Those aspects of the common law which were from local circumstances 
inapplicable to the Gitksan and Wet'suwet'en peoples in 1846 might have 
become applicable to them by 18 November, 1858 when the common law 
of England was proclaimed to apply throughout British Columbia, though 
after that, in its application in British Columbia, it became British Columbia 
common law and no longer English common law.  I do not think it likely 
that such a change occurred, though it is possible.  

[1026]  (c) Between 1858 and 1871, there may have been Proclamations or 
Ordinances of the Sovereign Power, acting legislatively, which might have 
extinguished, by clear and plain intention, aspects of the rights of self-
government or self-regulation of the Gitksan or Wet'suwet'en peoples. We 
were not referred in the course of this appeal to any such Proclamation or 
Ordinance.  

[1027]  (d) Between 1871 and 1982 there may have been enacted by the Sovereign 
Power acting legislatively in the Parliament of Canada an enactment 
which might have extinguished, by clear and plain intention, aspects of the 
rights of self-government or self-regulation of the Gitksan and 
Wet'suwet'en peoples.  We were not referred in this appeal to any such 
enactments.  

[1028] Apart from the diminution of rights brought about by extinguishment in one of 
the four ways I have described in paragraphs (a), (b), (c) and (d) above, it is my 
opinion that the aboriginal rights of self-government and self-regulation of the 
Gitksan and Wet'suwet'en peoples based on their customs, traditions, and practices 
in 1846 and earlier, to the extent that those customs, traditions and practices formed 
an integral part of their distinctive culture, became rights recognized, affirmed, and 
protected by the common law in 1846 and have been carried forward to 1982 when 
they received constitutional protection under s.35 of the Constitution Act, 
1982.  Those rights now exist in modern form, based on their 1846 form, but 
expressed in modern terms and with modern usages.  
[1029] I propose to summarize.  The Gitksan and Wet'suwet'en peoples had rights of 
self-government and self-regulation in 1846, at the time of sovereignty.  Those rights 
rested on the customs, traditions and practices of those peoples to the extent that 
they formed an integral part of their distinctive cultures.  The assertion of British 
Sovereignty only took away such rights as were inconsistent with the concept of 
British Sovereignty.  The introduction of English Law into British Columbia was only 
an introduction of such laws as were not from local circumstances inapplicable. The 
existence of a body of Gitksan and Wet'suwet'en customary law would be expected 
to render much of the newly introduced English Law inapplicable to the Gitksan and 
Wet'suwet'en peoples, particularly since none of the institutions of English Law were 
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available to them in their territory, so that their local circumstances would tend to 
have required the continuation of their own laws.  The division of powers brought 
about when British Columbia entered confederation in 1871 would not, in my 
opinion, have made any difference to Gitksan and Wet'suwet'en customary 
laws.  Since 1871, Provincial laws of general application would apply to the Gitksan 
and Wet'suwet'en people, and Federal laws, particularly the Indian Act, would also 
have applied to them. But to the extent that Gitksan and Wet'suwet'en customary 
law lay at the core of their Indianness, that law would not be abrogated by Provincial 
laws of general application nor by Federal laws, unless those Federal laws 
demonstrated a clear and plain intention of the Sovereign power in Parliament to 
abrogate the Gitksan or Wet'suwet'en customary laws.  Subject to those over-riding 
considerations, Gitksan and Wet'suwet'en customary laws of self-government and 
self-regulation have continued to the present day and are now constitutionally 
protected by s.35 of the Constitution Act, 1982.  
[1030] The true parties to this litigation, namely the plaintiffs and the Attorney 
General of British Columbia, have asked that questions about the precise scope and 
content of the aboriginal rights of self-government and self-regulation of the Gitksan 
and Wet'suwet'en peoples should be left for negotiation.  Those questions will 
include many problems relating to conflicts between the common law and statute law 
of British Columbia and Canada, on the one hand, and Gitksan and Wet'suwet'en 
customary law of self-government and self-regulation through their own institutions, 
on the other.  Failing resolution by negotiation there should be a new trial, at the 
initiative of either of these parties, directed to those questions, or alternatively, those 
questions should await resolution until they arise in specific cases.  

3. Aboriginal Sustenance Rights 

[1031] In my opinion, aboriginal hunting, fishing, gathering and similar rights, which 
the trial judge called aboriginal sustenance rights, are entirely encompassed within 
aboriginal title in those areas where Gitksan or Wet'suwet'en aboriginal title 
exists.  Gitksan and Wet'suwet'en aboriginal sustenance rights outside that area 
would have existed in 1846 over the area where the Gitksan and Wet'suwet'en 
peoples exercised those rights but where, in accordance with their customs, 
traditions and practices, they did not regard those rights as rights of possession, 
occupation, use and enjoyment of the land and its resources, or, though I think that 
this is unlikely, regarded their customs, traditions and practices relating to hunting, 
fishing, gathering and similar activities as an integral part of their distinctive culture 
but did not regard possession, occupation, use or enjoyment of the land over which 
the activity took place as an integral part of their distinctive culture.  A situation 
where the rights were confined to hunting, fishing, gathering and similar rights might 
also have arisen in areas where the land was shared by a number of peoples, none 
of whom regarded their rights as being rights to exclusive or shared-exclusive 
occupation, possession, use and enjoyment, but each of whom regarded their rights 
as being limited to specific sustenance activities.  
[1032] As I have indicated, I also think it is possible for aboriginal sustenance rights 
to survive in an area where aboriginal title has been extinguished by the clear and 
plain intention of the Sovereign Power acting legislatively in Parliament, but where 
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the intention of the Sovereign Power which clearly and plainly extinguishes 
aboriginal title is not clear and plain in relation to extinguishing aboriginal sustenance 
rights.  
[1033] My conclusions with respect to comprehensive extinguishment, special and 
particular extinguishment, and the constitutionalization of rights as set out in Division 
1 of this Part in relation to aboriginal title apply equally to my conclusions about 
aboriginal sustenance rights.  So too do my conclusions about the geographical 
areas where the rights exist, the precise scope and content of the rights, and the 
processes for dealing with those matters by negotiation as the parties wish, or by a 
new trial, should such a trial be required in relation to the matters encompassed by 
the claim raised by the pleadings, the evidence and the trial judgment in this 
litigation.  
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PART VIII 

OTHER ISSUES 

1. The Royal Proclamation of 1763 

[1034] The Royal Proclamation of 1763 was issued by King George III with the 
advice of his Privy Council.  
[1035] The Proclamation was issued nine months after the Treaty of Paris settled 
the conflicting claims of Great Britain and France in North America.  The 
Proclamation is divided into five parts dealing, respectively, first, with the boundaries 
of four new colonies, Quebec, East Florida, West Florida and Grenada; second, with 
the government of the four new colonies; third, with grants of land in the new 
colonies to soldiers; fourth, with the reservation of lands for the Indians; and fifth, 
with the apprehension of persons charged with criminal offences.  The text of the 
Proclamation is set out from p.486 to p. 491 of the trial judge's reasons. Part IV of 
the Proclamation, dealing with Indians, starts half way down p.489 and goes to the 
bottom of p.490.  
[1036] The preamble to Part IV reads (at p. 489):  

And whereas it is just and reasonable, and essential to Our Interest 
and the Security of Our Colonies, that the several nations or Tribes of 
Indians, with whom We are connected, and who live under Our 
Protection, should not be molested or disturbed in the Possession of 
such Parts of Our Dominions and Territories as, not having been 
ceded to, or purchased by Us, are reserved to them, or any of them, as 
their Hunting Grounds; . . . . 

[1037] The remainder of Part IV is divided into four sub-parts and they are numbered 
in the text as set out by the trial judge.  
[1038] The first paragraph prohibits the Governors and Commanders in Chief of 
Quebec, East Florida, West Florida and all other North American colonies or 
plantations from granting warrants of survey or patents for lands  

. . . beyond the Heads or Sources of any of the Rivers which fall into 
the Atlantic Ocean from the West and North-West, or upon any Lands 
whatever, which, not having been ceded to, or purchased by Us as 
aforesaid, are reserved to the said Indians, or any of them. 

[1039] The second paragraph reads like this (at pp. 489-90): 
And We do further declare it to be Our Royal Will and Pleasure, for the 
present as aforesaid, to reserve under Our Sovereignty, Protection, 
and Dominion, for the Use of the said Indians, all the Lands and 
Territories not included within the Limits of Our said Three New 
Governments, or within the Limits of the Territory granted to the 
Hudson's Bay Company, as also all the Lands and Territories lying to 
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the Westward of the Sources of the Rivers which fall into the Sea from 
the West and North West, as aforesaid; and We do hereby strictly 
forbid, on Pain of Our Displeasure, all Our loving Subjects from making 
any Purchases or Settlements whatever, or taking Possession of any 
of the Lands above reserved, without Our especial Leave and Licence 
for the Purpose first obtained. 

[1040] The third paragraph requires people who have settled themselves on the 
lands described as reserved for the Indians to remove themselves.  
[1041] The first clause of the fourth paragraph reads like this (at p. 490):  

And whereas great Frauds and Abuses have been committed in the 
purchasing Lands of the Indians, to the great Prejudice of Our 
Interests, and to the great Dissatisfaction of the said Indians; in order 
therefore to prevent such Irregularities for the future, and to the End 
that the Indians may be convinced of Our Justice, and determined 
Resolution to remove all reasonable Cause of Discontent, We do, with 
the Advice of Our Privy Council, strictly enjoin and require, that no 
private Person do presume to make any Purchase from the said 
Indians of any Lands reserved to the said Indians, within those Parts of 
Our Colonies where We have thought proper to allow Settlement; but 
that if, at any time, any of the said Indians should be inclined to 
dispose of the said Lands, the same shall be purchased only for Us, in 
Our Name, at some public Meeting or Assembly of the said Indians to 
be held for the Purpose by the Governor or Commander in Chief of 
Our Colonies respectively, within which they shall lie:  and in case they 
shall lie within the Limits of any Proprietary Government, they shall be 
purchased only for the Use and in the Name of such Proprietaries, 
conformable to such Directions and Instructions as We or they shall 
think proper to give for that Purpose: 

[1042] The second clause of the fourth paragraph of Part IV of the Proclamation 
deals with the issuance of licences to British subjects to trade with the Indians.  
[1043] The trial judge decided that the Proclamation did not apply when it was made, 
in 1763, to the territory covered by the claim in this case or to the Indians in that 
territory.  In reaching that conclusion, the trial nature and other evidence which he 
classified as historical in nature and he relied on an analysis of the wording of the 
Proclamation in its historical and geographical context.  
[1044] The trial judge also concluded, at p.230, that, contrary to what have become 
the usual rules of statutory construction, the Royal Proclamation should not be 
treated as if it were always speaking or, at least, if it should be treated as always 
speaking, then it should be treated as if it were always speaking only about the very 
things that were precisely in contemplation in 1763, and not about the things that 
might be thought to have been generally in contemplation at that time.  In short, he 
decided that the Proclamation could not support a prospective construction so that 
its provisions would apply to Indians who later became connected with the Crown 
and under its protection, or to the lands which they occupied and used as their 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 254 
 

 

hunting grounds. Finally, the trial judge decided, at p.231, that the Royal 
Proclamation, as a statement of the policy of the Crown, could not, in calling for 
liberal and generous treatment of the Indians, displace the common law, which the 
trial judge understood permitted wholesale settlement without regard to Indian 
occupation, except in relation to village sites, and except so as to permit Indians to 
make use of Crown lands as long as the lands remained vacant.  
[1045] In this appeal, counsel for the appellants argued that each of those 
conclusions of the trial judge as I have set them out in the proceeding paragraph, 
was wrong.  
[1046] I do not see how the Proclamation could have any direct effect as positive law 
if it has never extended, in its terms, to the territory claimed in this case or to the 
Indians living in that territory.  On the other hand, I do not see how the Royal 
Proclamation could be treated as anything other than a reflection of the policy of 
the Colonial administration of Great Britain in 1763 towards the Indians and towards 
the relationship between Great Britain and its settling subjects, on the one hand, and 
the indigenous peoples of the territories that were becoming open for settlement, on 
the other.  That policy must be taken to have been in accordance with the common 
law as it was seen at that time and must be taken as a statement of the common law 
by the highest authority.  The policy seems to me to have been, for its time, both 
wise and humane.  But there is every indication that the conduct of the settlers, or at 
least of many of them, was neither.  
[1047] There are three principal arguments that can be advanced if the Royal 
Proclamation applies, through prospective application, to the claimed territory.  
[1048] The first argument, and the one most vigorously relied on by the appellants is 
that the consent of the Gitksan people and the Wet'suwet'en people would have 
been necessary before their aboriginal rights were ceded, surrendered, extinguished 
or dealt with in any way contrary to their interests.  That argument is said to rest on 
the terms of the Proclamation that relate to the surrender or purchase of land by the 
Crown from the Indians, which, so the appellants argue, are set out in the 
Proclamation as a matter of substance and not merely as a matter of procedure.  
[1049] The second argument, if the Royal Proclamation applies, is that the whole of 
the claimed territory would be land reserved for the Indians within the meaning of the 
Royal Proclamation, within the meaning of the St. Catherine’s Milling case, and 
within the meaning of s.91(24) of the Constitution Act, 1867, with the possible 
result, but perhaps not the necessary result, that when British Columbia joined 
Confederation in 1871 it lost all power to make laws in relation to the land within the 
Province and that power has remained sterile in British Columbia ever since.  (Or at 
least until 1951 when s.88 of the Indian Act was enacted, assuming that s.88 
applies to lands reserved for the Indians and not just to the Indians themselves.)  
[1050] The third argument is that the Royal Proclamation supersedes all Colonial 
enactments and all Provincial legislation which might be said to be contrary to 
it.  This argument relies on the relationship between Imperial enactments and 
Colonial enactments and rests, in part at least, on the Colonial Laws Validity Act, 
1865, an Act of the Imperial Parliament.  
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[1051] There are a number of other arguments arising from any conclusion that the 
Royal Proclamation of 1763, in its terms, applied before 1871 or between 1871 
and 1982, to the claimed territory.  
[1052] The question of the application of the Royal Proclamation of 1763 within 
British Columbia was considered by the Supreme Court of Canada in the Calder 
case. Three judges decided that its provisions applied in the relevant period before 
1871: Mr. Justice Hall, Mr. Justice Spence and Mr. Justice Laskin; three judges 
decided that its provisions did not apply in British Columbia before 1871: Mr. Justice 
Judson, Mr. Justice Martland and Mr. Justice Ritchie; and Mr. Justice Pigeon did not 
decide the point.  The question has not been settled by the Supreme Court of 
Canada since that time.  
[1053] In view of the conclusions I have reached on the origin and the nature of 
aboriginal title, aboriginal self-government and aboriginal rights, and in view of the 
conclusion I have reached on the questions about extinguishment, no conclusion I 
might reach on the applicability or the effect of the Royal Proclamation of 1763 
would make any difference to my proposal for the disposition of this appeal at this 
stage.  In the light of that fact and having regard to the equal division of views in the 
Supreme Court of Canada in the Calder case, it seems to me to be preferable that I 
should express no views at this time either on the application or on the effect of the 
Royal Proclamation of 1763 in the claimed territory or on its inhabitants.  It is 
unnecessary for me to do so.  

2. The Weight of History 

[1054] In Vermont v. Elliott, 616 A. 2d 210 (1992), the Supreme Court of the State 
of Vermont decided that events had overtaken the Indian claim in that case and that 
the weight of history had crushed and obliterated the claim because it could not 
stand, and it would be improper to let it stand, in modern times.  
[1055] Whatever the merits of that argument in the Vermont case, it cannot apply in 
this case.  
[1056] In 1884 the Gitksan chiefs of Gitwangak, in a petition to the Provincial 
government protesting the influx of miners within the territory without their consent, 
said this:  

In making this claim, we would appeal to your sense of justice and 
right...We hold these lands by the best of all titles...and we believe that 
we cannot be deprived of them by anything short of direct 
injustice...Would it be right for our Chiefs to give licenses to members 
of the tribe to go to the district of Victoria to measure out, occupy, and 
build upon lands in that district now held by white men as grazing or 
pasture land?  Would the white men now in possession permit it, even 
if we told them that as we were going to make a more profitable use of 
the land they had no right to interfere?  Would the Government permit 
it?  Would they not at once interfere and drive us out?  If it would not 
be right for us so to act, how can it be right for the white man to act so 
to us? 
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[1057] In 1910, representatives of the Indians in British Columbia were pressing for a 
judicial decision on their land claims.  Mr. Newcombe, then Deputy Minister of 
Justice, wrote a memorandum to the Prime Minister recommending that such a 
judicial determination should be made.  Mr. Newcombe's memorandum is dated 16 
June 1910.  The Federal government supported a judicial determination but the 
Provincial government would not consent to its taking place and it never occurred.  
[1058] In 1951, The Honourable Walter Harris, then the Federal minister responsible 
for Indian affairs, on the second reading of the bill to amend the Indian Act, referred 
to the policies of the Federal government for many years before that date, of trying 
to encourage Indians to cease to be Indians and become instead like the settlers, at 
that time predominantly European in origin.  That policy had proven to be 
unacceptable to the Indians.  So Mr. Harris said that it was to be largely abandoned.  
[1059] Consequently, in 1951, a wider form of self-regulation on the reserves came 
into effect under the Indian Act.  It was no longer a criminal offence, as it had been 
for many years, to seek the financial support required to bring a land claim to the 
courts on behalf of an Indian people or to encourage such land claim litigation.  The 
feast and the potlatch, the principal social, cultural and regulatory institutions of the 
Indians in British Columbia were permitted to resume.  But for many years before 
1951 the Indians had been denied those rights.  
[1060] In 1960 Indians were permitted to vote in elections in Canada.  
[1061] And one must not forget that the ratio decidendi of the decision of the 
Supreme Court of Canada in Calder was that no claim could be made for a 
declaration that aboriginal rights had not been extinguished, in an action against the 
Crown in right of the Province of British Columbia, unless the Attorney General 
consented to the litigation being brought, and granted his fiat to that effect. So no 
claim could even be advanced by an Indian people for declarations of aboriginal title 
or aboriginal rights unless the government consented.  And, as I have noted, in 1910 
the British Columbia government withheld its consent.  
[1062] In all those circumstances, when the history shows that the Indian people 
were formally and legislatively prevented from asserting their rights, though they 
gave many indications that they wished to do so, it would, in my opinion, be 
thoroughly unjust and improper to say that the passage of time and the weight of 
history has eliminated those rights.  As Chief Justice Dickson said in Mitchell v. 
Peguis Band, the burden of history must be shared by all Canadians, not by the 
Indians alone.  
[1063] The extinguishment or elimination of aboriginal title and aboriginal rights by 
the passage of time or the weight of history, as discussed and applied in Vermont v. 
Elliott, is not part of the law of British Columbia and should be resolutely rejected.  

3. The De Facto Doctrine 

[1064] The applicability of the de facto doctrine was raised in the factums of the 
parties and of the amici curiae.  The argument starts by supposing the proposition 
that the granting of tenures by the Provincial Crown which conflict with aboriginal title 
or aboriginal rights constitutes an infringement or denial of aboriginal rights which 
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cannot be justified under the justificatory tests outlined in Sparrow. If the de facto 
doctrine applies it would permit the infringement or denial to continue nonetheless, 
at least for a transition period.  
[1065] As I have indicated in relation to the arguments about implicit extinguishment, 
extinguishment by adverse dominion, and extinguishment by Crown grant, I do not 
think that a conflict between Provincial legislation and aboriginal title or rights 
necessarily means that Provincial legislation and grants must prevail over aboriginal 
title and rights.  And, having regard to the justificatory tests in Sparrow, there is no 
necessary conclusion that the aboriginal title and aboriginal rights must prevail over 
Provincial legislation and grants.  Each specific infringement or denial must be 
examined on its own facts in relation to the specific infringement or denial, the 
specific circumstances, and the specific legislation in question.  
[1066] I have said that it does not seem that the evidence in this case permits a 
consideration of any specific issue of infringement or denial.  It is probable also that 
all the parties are not before the Court who would be required for specific 
determinations of the application of the de facto doctrine so as to permit unjustified 
infringement or denial to continue for some period on the basis that it has already 
been in effect for some period, and to allow the necessary adjustments to be made.  
[1067] Accordingly, it is not necessary for me to deal further with the de facto 
doctrine in these reasons.  
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PART IX 

DISPOSITION 

[1068] I would make the following orders and declarations:  
[1069] 1. I would allow the appeal. 
[1070] 2. I would declare that the Gitksan and Wet'suwet'en peoples had, at the 

time of the assertion of British Sovereignty, in 1846, aboriginal title to 
occupy, possess, use and enjoy all or some of the land within the claimed 
territory.  The land covered by aboriginal title at that time extended far 
beyond village sites and the immediate areas surrounding village sites.  

[1071] 3. I would declare that the Gitksan and Wet'suwet'en peoples may have had, 
at the time of the assertion of British Sovereignty, in 1846, aboriginal 
sustenance rights of hunting, fishing, gathering and similar rights over 
those parts of the land within the claimed territory to which aboriginal title 
did not extend, if any.  

[1072] 4. I would declare that the aboriginal title and the aboriginal sustenance 
rights I have described may have been exclusive to the Gitksan in some 
areas and exclusive to the Wet'suwet'en in some areas, but in other areas 
they may have been shared with each other or with other aboriginal 
peoples on the basis of shared-exclusivity, and in yet other areas, it is 
possible that the aboriginal sustenance rights, though not the aboriginal 
title, were not exclusive at all.  

[1073] 5. I would declare that the Gitksan and Wet'suwet'en peoples had, at the 
time of sovereignty, in 1846, aboriginal rights of self-government and self-
regulation relating to their own organized society, its members, its 
institutions and its interests, including its aboriginal title and aboriginal 
sustenance rights.  

[1074] 6. I would declare that the aboriginal title, aboriginal rights of self-government 
and self-regulation, and aboriginal sustenance rights of the Gitksan and 
Wet'suwet'en peoples, at the time of Sovereignty, in 1846, were the title 
(being the exclusive or shared-exclusive right to the possession, 
occupation, use and enjoyment of land and its resources), the rights of 
self-government and self-regulation, and the sustenance rights which were 
a part of the customs, traditions and practices of the Gitksan and 
Wet'suwet'en people and formed, at that time, an integral part of their 
distinctive culture.  

[1075] 7. I would declare that the aboriginal title and aboriginal sustenance rights I 
have described were recognized by, incorporated into, and protected by, 
the common law after the assertion of British Sovereignty in 1846; that 
they have not been extinguished by any comprehensive (blanket) 
extinguishment; and, accordingly, subject only to specific extinguishment 
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of the specific title or specific sustenance right in a specific area, they exist 
now in a modern form suitable to the cultures and societies of the Gitksan 
and Wet'suwet'en peoples as their cultures and societies now exist as 
components of the whole of contemporary Canadian culture and society.  

[1076] 8. I would declare that the aboriginal rights of self-government and self-
regulation of the Gitksan and Wet'suwet'en peoples, at the time of 
sovereignty, in 1846, except for:  

(a) any of those rights which related to Sovereignty 
and so were inconsistent with British Sovereignty 
over the territory; 

(b) any of those rights which would at that time have 
been repugnant to natural justice, equity, and 
good conscience, and have not since then so 
modified themselves as to overcome that 
repugnancy; and 

(c) any of those rights which were contrary to the part 
of the common law that was not from local 
circumstances inapplicable to the territory and to 
the Gitksan and Wet'suwet'en peoples and their 
institutions, 

were recognized by, incorporated into, and protected by, the 
common law after 1846; that they have not been extinguished by 
any comprehensive (blanket) extinguishment; and, accordingly, 
subject only to specific extinguishment of specific rights of self-
government and self-regulation, they exist in a modern form 
suitable to the culture and society of the Gitksan and Wet'suwet'en 
peoples as their culture and society now exist as components of the 
whole of contemporary Canadian culture and society. 

[1077] 9. I would declare that the aboriginal title, aboriginal rights of self-government 
and self-regulation, and aboriginal sustenance rights of the Gitksan and 
Wet'suwet'en peoples, as they existed at the time of Sovereignty, in 1846, 
may have been subject after that to specific extinguishment of specific 
rights by the clear and plain extinguishing intention of the Sovereign 
Power, legislatively expressed, either in the Colonial Proclamations and 
Ordinances for the period from 1846 to 1871, or in legislation of the 
Parliament of Canada from 1871 to 1982, but not otherwise.  Any specific 
extinguishment of specific rights might have been express or implicit, and, 
if implicit, it may have been brought about by the legislation itself (implied 
extinguishment) or by acts authorized by the legislation (extinguishment 
by adverse dominion), provided the intention to extinguish was contained 
within the legislative expression and was clear and plain.  (Issues about 
specific extinguishment of specific rights by specific legislative enactments 
were not raised in this appeal.  In relation to specific extinguishment, this 
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appeal was confined to the general principles of the law of 
extinguishment.)  

[1078] 10. I would declare that the present aboriginal rights of self-government and 
self-regulation of the Gitksan and Wet'suwet'en peoples, exercisable in 
relation to their aboriginal title, would include the specific rights claimed in 
this appeal by the plaintiffs in relation to aboriginal title, namely:  

(a) a right to harvest, manage and conserve the lands 
and their resources, having regard to: 
(i) the preservation and enhancement of the quality and 

productivity of the natural environment; 
(ii) the immediate and long term economic, social and 

cultural benefits that may accrue to the plaintiffs and 
their future generations; and 

(iii) consultation and cooperation with ministries and 
agencies of the Crown and with the private sector 
who may be affected by the exercise of the plaintiffs' 
rights; 

(b) a right to maintain and develop their institutions for 
the regulation of their aboriginal title and for the 
harvesting, management and conservation of the 
lands and their resources; 

[1079] 11. I would declare that the present aboriginal rights of self-government and 
self-regulation of the Gitksan and Wet'suwet'en peoples, would include 
rights of self-government and self-regulation exercisable through their own 
institutions to preserve and enhance their social, political, cultural, 
linguistic and spiritual identity;  

[1080] 12. I would declare that the declaratory orders which I would make are final 
orders and final declarations in this appeal.  

[1081] 13. I would remit all issues properly raised by the pleadings, the evidence, the 
trial judgment and the appeal material, but not decided in these reasons, 
to the Supreme Court of British Columbia for a new trial. Those issues 
would include:  

(a) the lands in respect of which the plaintiffs have aboriginal 
title, and their boundaries; 

(b) the lands in respect of which the plaintiffs have aboriginal 
sustenance rights, and their boundaries; 

(c) whether the aboriginal title of the plaintiffs is exclusive or 
shared-exclusive in each particular area of the lands over 
which the Gitksan and Wet'suwet'en peoples have aboriginal 
title; 
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(d) whether the aboriginal sustenance rights are exclusive, 
shared-exclusive, or non-exclusive over the parts of the 
lands in which the Gitksan and Wet'suwet'en people have 
aboriginal sustenance rights; 

(e) the scope and content of the aboriginal sustenance rights of 
the Gitksan and Wet'suwet'en peoples in each area over 
which those rights extend; 

(f) the scope and content of the aboriginal rights of the Gitksan 
and Wet'suwet'en peoples to self-government and self-
regulation; 

(g) all questions relating to the plaintiffs' entitlement to damages 
and the quantum of damages; 

[1082] 14. The cross-appeal having been abandoned, I would dismiss the cross-
appeal; and I would dismiss the counterclaim.  

[1083] 15. I would award the plaintiffs their costs in this Court. I would also Court of 
British Columbia in relation to the proceedings to the present time.  
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PART X 

SYNOPSIS 

[1084] The plaintiffs claimed "ownership" of 22,000 square miles in central British 
Columbia, and "jurisdiction" over that territory.  In the course of the trial the plaintiffs 
said that they wished the Court to grant them whatever other rights they might be 
entitled to.  The trial judge decided that a claim for aboriginal rights other than 
ownership and jurisdiction was open to the plaintiffs. The Province did not argue 
otherwise on this appeal.  
[1085] All aboriginal rights have their origin in aboriginal customs, traditions and 
practices which were nurtured and protected by the aboriginal society and formed an 
integral part of their distinctive culture.  On the assertion of British sovereignty over 
British Columbia in 1846 the protection of the common law was extended to the 
aboriginal rights of the Gitksan and Wet'suwet'en peoples and those rights were 
absorbed into the common law and became recognized and protected as part of the 
body of the common law and as common law aboriginal rights.  Unless those rights 
have been extinguished by the Sovereign Power acting legislatively through a clear 
and plain enactment, those rights of the Gitksan and Wet'suwet'en peoples, as they 
existed in 1846, have been carried forward in a continuously contemporary form to 
the present time, as a part of the common law of British Columbia.  The 
contemporary form of those aboriginal rights is now recognized, affirmed, and 
guaranteed by s.35 of the Constitution Act, 1982 with the result that the aboriginal 
rights of the Gitksan and Wet'suwet'en peoples are now constitutionally protected.  
[1086] The trial judge treated the claim to "ownership" as a claim to a proprietary 
interest of the sort regarded as ownership by the common law.  By doing so he 
immediately excluded the claim from consideration.  The authorities all say that the 
interest of aboriginal peoples in their land is not proprietary in the common law 
sense but is, instead, in a category of its own.  
[1087] A Court may grant a declaration of entitlement to rights that are less than 
those claimed.  The trial judge decided to consider a claim for aboriginal rights other 
than ownership.  Having decided that "ownership" meant a proprietary interest like 
ownership at common law, and having excluded that claim, the trial judge should 
have gone on to consider the included claim to aboriginal title, consisting of the 
communal right to exclusive possession, occupation, use and enjoyment of land 
within the territory.  In my opinion, he only did so in the context of a claim to 
"ownership", which he had already decided to disallow.  His consideration of this 
subject rested on a basic misconception of the nature of aboriginal title and, in 
consequence, it contains many instances where incorrect legal principles were 
applied to basic evidence to produce incorrect conclusions.  Those flawed 
conclusions cannot stand.  It would be an error in law for this Court to decide that 
because the trial judge heard the witnesses this Court must accept his conclusions, 
when those conclusions rest on a misunderstanding of the nature of aboriginal title.  
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[1088] In my opinion the claim to aboriginal title over much of the territory has been 
established by the evidence and I would overturn the conclusion of the trial judge 
with respect to the nature of the plaintiffs' interest in their ancestral lands.  I would 
make a declaration that the plaintiffs, on behalf of the Gitksan and the Wet'suwet'en 
peoples, have a communal aboriginal title over much of the territory to which the 
claim relates.  That aboriginal title is a burden on the root title of the Crown and 
constituted such a burden when the first fee simple titles were granted to Crown land 
within the territory.  The plaintiffs have said that they do not wish to disturb fee 
simple titles to land within the territory.  But they claim damages for loss of the rights 
to exercise their aboriginal title to the lands held in fee simple.  I would defer 
questions about damages to a new trial.  I would leave questions about the priorities 
between aboriginal title and Crown-granted tenures to cases where those priorities 
are specifically raised and the affected parties are before the Court.  
[1089] The trial judge was not satisfied that the plaintiffs had established occupation 
and use of specific territories by specific heads of Houses with the result that he was 
not satisfied about the placement of the perimeter of the entire territory 
claimed.  Counsel for the Province joined counsel for the plaintiffs in asking that all 
questions in relation to boundaries be deferred to permit negotiations between the 
Province and the plaintiffs.  In my opinion, by doing so, the Province specifically 
abandoned any right it might have had to argue that because the precise boundaries 
of the area subject to aboriginal possession, occupation, use and enjoyment were 
not sufficiently established the whole claim to aboriginal title over land within the 
territory had not been established.  In my opinion that argument is one that must be 
made in the course of this first hearing of the appeal or not at all.  It is entirely 
inconsistent with a request that negotiations be permitted on the content and the 
boundaries of the plaintiffs' claim to aboriginal title.  Because of that inconsistency it 
is inappropriate to regard that argument as having been reserved for use at some 
later proceeding, including a resumption of the appeal.  Because of that 
inconsistency that argument must, in my opinion, be regarded as having been 
conclusively waived and abandoned.  
[1090] The trial judge treated the claim to "jurisdiction" as a claim to complete 
sovereignty.  He then disallowed that claim as being inconsistent with the 
sovereignty of the Crown over the whole of British Columbia. I do not think that the 
claim to "jurisdiction" was ever intended to be a claim to sovereignty.  Rather, it was 
a claim to a measure of self-government and self-regulation.  It was a claim resting, 
like all the claims, on aboriginal rights.  As such, it should have been considered by 
the trial judge who had decided to consider the plaintiffs' claims to all the rights to 
which they were entitled.  But what happened was that again the trial judge put the 
claim on the most extreme basis possible, relied on the authorities to disallow it on 
that basis, and failed to consider the included claim to simple rights of self-
government and self-regulation at all. By treating this claim as a claim to sovereignty 
and as a claim to govern the territory and everyone and everything within it, the trial 
judge misconceived the law applicable to questions of aboriginal self-government 
and self-regulation. When he applied the incorrect law to the basic evidence, he 
reached the wrong conclusions on the subject.  Those conclusions cannot stand and 
do not bind this Court.  
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[1091] In my opinion the Gitksan and Wet'suwet'en peoples have aboriginal rights of 
self-government and self-regulation which they may employ to control the exercise 
of their aboriginal title to the possession, occupation, use and enjoyment of land 
within the territory and to the resources of that land.  Further, in my opinion, the 
Gitksan and Wet'suwet'en peoples have rights of self-government and self-
regulation, exercisable through their own institutions, to preserve and enhance their 
social, political, cultural, linguistic and spiritual identity.  These aboriginal rights of 
self-government and self-regulation will in large measure be supplementary to and 
entirely consistent with the overall government functions carried out by Canada and 
British Columbia, just like the rights of self-government and self-regulation of a forest 
company over itself and its forests, a cattle company over itself and its grazing land, 
or a Hutterite community over the social and religious life of its members.  However, 
there may be other functions of self-government and self-regulation, resting on 
aboriginal practices, traditions and customs which Form a part of the distinctive 
culture of the Gitksan and Wet'suwet'en peoples, which supplant and prevail over 
general laws which are inconsistent with those practices, traditions and customs and 
which were brought into effect without any clear and plain intention to extinguish 
those practices, traditions and customs.  Consideration of such questions must await 
the time when they are specifically raised.  
[1092] The trial judge dealt with a claim to "aboriginal sustenance rights" and 
decided that, but for his conclusion that all aboriginal rights had been 
comprehensively extinguished, the Gitksan and Wet'suwet'en peoples would still 
have had non-exclusive rights to exercise their traditional sustenance practices in 
modern ways throughout the area covered by Map 5.  
[1093] In my opinion, the Gitksan and Wet'suwet'en peoples have aboriginal title 
over the area covered by Map 5 and more of the territory besides.  But even 
excluding the question of aboriginal title, it is my opinion that the trial judge's 
conclusions on aboriginal sustenance rights are wrong in a number of respects.  The 
two most significant respects are, first, that the trial judge applied the wrong legal 
test to determine whether the plaintiffs' ancestors had exclusive occupancy of the 
territory, namely whether there was some law which would have compelled an 
intruder on their ancestral lands to leave, and second, that the trial judge applied the 
wrong legal test to the assessment of aboriginal customs, traditions, and practices 
and to their duration, particularly in excluding commercial trapping from 
consideration, and so he failed to give proper weight to extensive and very reliable 
evidence of Hudson Bay traders, who made the first contact with the Gitksan and 
Wet'suwet'en peoples, and he failed to give proper weight to the very reliable 
evidence of scholars who commented on the documents of the early traders.  
[1094] In my opinion, the Gitksan and Wet'suwet'en peoples have aboriginal 
sustenance rights which are at least co-extensive with their aboriginal title and to 
that extent are absorbed into it, but which may be wider in geographical extent than 
the area covered by the aboriginal title.  
[1095] The trial judge considered that all aboriginal rights in British Columbia had 
been comprehensively extinguished in the Colonial period between 1846 and 1871. 
None of the parties to this appeal supported that conclusion and this Court 
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appointed counsel to argue in support of it. After considering that argument, it is my 
opinion that the conclusion that there had been comprehensive extinguishment of 
aboriginal rights in British Columbia in the Colonial period is wrong.  
[1096] The aboriginal title, aboriginal rights of self-government and self-regulation, 
and aboriginal sustenance rights of the Gitksan and Wet'suwet'en peoples may have 
been subject in specific areas to specific extinguishment by specific Colonial 
legislation and by specific legislation of the Parliament of Canada before 1982 (when 
those aboriginal rights were granted constitutional protection), but such specific 
extinguishment was not dealt with in this case.  The exercise of the rights embodied 
in aboriginal title, aboriginal self-government and self-regulation and aboriginal 
sustenance may also be subject to regulation in accordance with the principles 
outlined in the Sparrow case or similar principles, but questions of regulation in that 
way were not dealt with either.  
[1097] I wish to add a word about the context of this litigation.  The plaintiffs have 
asserted legal rights to ownership and jurisdiction over 22,000 square miles of 
territory in central British Columbia.  Other aboriginal peoples have asserted or are 
asserting similar claims to other territory.  Those claims in total cover all or almost all 
of British Columbia including all of the major cities.  All of those claims encompass 
assertions of aboriginal title, aboriginal rights of self-government and self-regulation, 
and aboriginal sustenance rights such as I have decided properly exist as a matter 
of law.  All of those titles and rights have their origins in the customs, traditions and 
practices of the aboriginal peoples as those customs, traditions and practices are 
integral and distinctive to the aboriginal cultures and societies.  Those aboriginal 
titles and aboriginal rights are now recognized, affirmed and protected by the 
common law and by the constitutional amendment adopted by the Canadian people 
in 1982.  The plaintiffs in this case, and the Indian peoples on whose behalf similar 
claims have been made are entitled to have their claims determined in accordance 
with law. Considerations about whether the Indian claims are "all or nothing", or 
about whether the claims can be determined on the basis of a "co-existence" 
approach are not, in my opinion, relevant considerations in determining the 
entitlements of the Indian peoples as a matter of law.  But political sovereignty, and 
its associated rights, within British Columbia and throughout Canada are in the 
hands of the entire British Columbian and Canadian communities, Indian and non-
Indian alike.  That is not disputed by the plaintiffs in this case and in my opinion 
could never be successfully disputed.  So, in the end, the legal rights of the Indian 
people will have to be accommodated within our total society by political 
compromises and accommodations based in the first instance on negotiation and 
agreement and ultimately in accordance with the sovereign will of the community as 
a whole.  The legal rights of the Gitksan and Wet'suwet'en peoples, to which this law 
suit is confined, and which allow no room for any approach other than the application 
of the law itself, and the legal rights of all aboriginal peoples throughout British 
Columbia, form only one factor in the ultimate determination of what kind of 
community we are going to have in British Columbia and throughout Canada in the 
years ahead.  In my view, the failure to recognize the true legal scope of aboriginal 
rights at common law, and under the Constitution, will only perpetuate the problems 
connected with finding the honourable place for the Indian peoples within the British 
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Columbian and Canadian communities to which their legal rights and their ancient 
cultures entitle them.  
[1098] I would allow the appeal and order a new trial on the basis of the principles 
adopted in my reasons.  I would prefer to see questions about the geographical 
extent, scope and content of aboriginal title, aboriginal rights of self-government and 
self-regulation, and aboriginal sustenance rights settled by negotiation, and by 
political accommodation.  

“THE HONOURABLE MR. JUSTICE LAMBERT” 
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PART 1 

INTRODUCTION 

[1099] The plaintiffs in this action and the appellants on this appeal are 51 hereditary 
chiefs, 39 Gitksan and 12 Wet'suwet'en, who brought the action on behalf of 
themselves and the members of their Houses.  In total, they represent members of 
71 Houses consisting of all the Gitksan and Wet'suwet'en people, 5,500 to 7,000 in 
number, except for the people in the Houses of the Kitwancool chiefs.  The principal 
relief sought was a series of declarations of rights of ownership over their territory of 
some 22,000 square miles in central British Columbia and rights of jurisdiction in the 
form of authority over their land and their people.  
[1100] In reasons for judgment dated March 8, 1991, (reported [1991] 3 W.W.R. 97) 
the trial judge, Chief Justice McEachern, dismissed the action except for the grant of 
a declaration that the plaintiffs, on behalf of the Gitksan and Wet'suwet'en people, 
have a continuing legal right to use unoccupied Crown land in a territory outlined by 
him for aboriginal sustenance purposes.  This result came about, in the main, from 
the conclusion of the trial judge, at p.411, that aboriginal title to land had been 
extinguished in the Colony of British Columbia "by the arrangements [the Crown] 
made for the development of the colony, including provision for conveying titles and 
tenures unencumbered by any aboriginal rights and by the other arrangements it 
made for Indians".  (p. 411)  
[1101] The reference to "arrangements for the development of the colony" was a 
reference to proclamations and ordinances issued between 1858 and 1870, by 
Governor Douglas and his successors.  They were described by the appellants as 
the "Colonial Instruments" and by others as the "Calder XIII laws".  
[1102] After the trial and before this appeal began on 4 May 1992 an election took 
place in British Columbia with the New Democratic Party the victors over the 
incumbent Social Credit Party.  Thereupon the new government replaced its trial 
counsel and gave fresh instructions to its counsel on appeal, the most important of 
which was the instruction to abandon the previous position of the Province that the 
Crown, by means of the Colonial Instruments, had extinguished aboriginal title to 
lands.  The Province's position on the appeal is that the appellants continue to enjoy 
some aboriginal rights to some portion of the claim area.  
[1103] At the suggestion of the Province, the Court was invited to appoint amici 
curiae to submit argument in support of the conclusion of the trial judge for 
extinguishment.  After a hearing, the Court, on 29 April 1992, appointed three of the 
former counsel for the Province as amici curiae on the issue of extinguishment and 
certain other issues including the nature of the order now sought by the Province 
and by the appellants.  
[1104] Briefly and incompletely stated, this Court has now been asked by the 
Province to allow the appeal in part by a declaration that the appellants have existing 
aboriginal rights with respect to an undefined portion or portions of the territory; then 
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to adjourn proceedings for a period of two years from the date of the judgment to 
allow the Province and the appellants to negotiate the precise location, scope, 
content and consequence of the existing aboriginal rights.  
[1105] As I understand this proposal, this Court could limit itself at this stage of the 
appeal to the general issues of extinguishment, ownership, and the inherent right to 
self- government and leave to another day, and perhaps to other tribunals, the 
particulars of those issues.  
[1106] I say "to other tribunals" because I think that the proper order, if one is to 
adopt the proposal, would be to refer the particulars to the Supreme Court to the 
extent the parties are unable to reach agreement.  This course would seem 
preferable to the difficulty created by the finality of an order allowing the appeal in 
part and by the certainty of a change in the next two years in the composition of the 
present division of the Court hearing the appeal.  I shall return later to this subject 
when I spell out the form of order I propose to make.  
[1107] For the reasons that follow I have reached certain conclusions:  

A. RIGHTS TO LAND 

[1108] 1. Aboriginal rights to land existed before 1846, the date of the exercise 
of British sovereignty in the colony.  

[1109] 2. (a)  The Royal Proclamation, 1763, did not apply to British 
Columbia. 

(b) The Royal Proclamation, 1763, reflected the British policy 
of acceptance of aboriginal rights to land. 

[1110] 3. The Colonial Instruments did not extinguish the aboriginal rights to 
land.  

B. NATURE OF THE RIGHTS 

[1111] 1. The aboriginal rights to land were of such a nature as to compete on 
an equal footing with proprietary interests. 

[1112] 2. The aboriginal rights to land were communal, that is to say House 
rights, not alienable except by way of surrender to the Crown. 

C. TERRITORY 

[1113] 1. Some of the territory claimed by the appellants was occupied or 
controlled by their ancestors. 

[1114] 2. The territory was not limited to their villages and adjacent lands. 
D. SELF REGULATION 

[1115] 1. The Gitksan and Wet'suwet'en people have not lost the right to self-
regulation. 

[1116] 2. That right has been very much affected by the Indian Act and by 
provincial laws. 
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PART 11 

RIGHTS TO LAND 

A. Aboriginal rights to land existed before 1846, the date of the 
exercise of British Sovereignty in the colony. 

[1117] There is no dispute that the ancestors of the appellants were present in parts 
of the territory for a long, long time prior to sovereignty; the territory includes a good 
deal of land in the areas of the Skeena, Bulkley, Babine and Morice Rivers; the 
many villages, lands and fishing sites were used for many purposes including 
hunting, trapping, fishing, berry-picking and spiritual and cultural reasons.  
[1118] On these undisputed facts, the common law recognized that "the rights of 
Indians in the lands they traditionally occupied prior to European colonization both 
predated and survived the claims to sovereignty".  I have just quoted the description 
by Mr. Justice Dickson in Guerin v. The Queen, [1984] 2 S.C.R. 335 at 377 and 378 
of the opinion of Chief Justice Marshall in Johnson v. M'Intosh, 21 U.S. (8 Wheat.) 
543 (1832).  Mr. Justice Dickson went on to say:  

 The principle that a change in sovereignty over a particular 
territory does not in general affect the presumptive title of the 
inhabitants was approved by the Privy Council in Amodu Tijani v. 
Southern Nigeria (Secretary), [1921] 2 A.C. 399. That principle 
supports the assumption implicit in Calder that Indian title is an 
independent legal right which, although recognized by the Royal 
Proclamation of 1763, nonetheless predates it. 

[1119] For other Supreme Court of Canada pronouncements on this point see 
Calder v. Attorney-General of British Columbia, [1973] S.C.R. 313 per Judson J. 
at pp. 320-328, Roberts v. Canada, [1989] 1 S.C.R. 322 at 340 and R. v. Sioui, 
[1990] 1 S.C.R. 1025 at 1055.  
[1120] The trial judge, to some extent, made the point at p.365:  

 1. Aboriginal interests arise out of occupation or use of specific 
land for aboriginal purposes for an indefinite or long, long time before 
the assertion of sovereignty. 

[1121] I note that in the recent decision of the High Court of Australia in Mabo v. 
Queensland (1992), 107 A.L.R. 1 Mr. Justice Brennan, in rejecting the proposition 
that the indigenous inhabitants of a "settled" colony had no proprietary interest in the 
land, stated at p.26:  

It would be a curious doctrine to propound today that, when the benefit 
of the common law was first extended to Her Majesty's indigenous 
subjects in the Antipodes, its first fruits were to strip them of their right 
to occupy their ancestral lands. 
B. The Royal Proclamation, 1763 
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(i) The Royal Proclamation, 1763 did not apply to British 
Columbia 

[1122] I agree with the conclusion of the trial judge (p.228) that the language of the 
Royal Proclamation applied only to the benefit of certain lands and specified 
Indians:  the language did not extend to the lands and people totally unknown to the 
drafters of the Proclamation.  As the trial judge pointed out geographical maps of the 
period indicated uncertainty whether the present Province of British Columbia was 
land or water.  

(ii) The Royal Proclamation, 1763, reflected British policy of 
acceptance of aboriginal rights to land 

[1123] In R. v. Sparrow, [1990] 1 S.C.R. 1075 Chief Justice Dickson and Mr. Justice 
La Forest said at p.1103:  

 It is worth recalling that while British policy towards the native 
population was based on respect for their right to occupy their 
traditional lands, a proposition to which the Royal Proclamation of 
1763 bears witness, there was from the outset never any doubt that 
sovereignty and legislative power, and indeed the underlying title, to 
such lands vested in the Crown: see Johnson v. M'Intosh (1823), 8 
Wheaton 453 (U.S.S.C.); see also the Royal Proclamation itself 
(R.S.C., 1985, App. II, No. 1, pp. 4-6); Calder, supra, per Judson J. at 
p. 328, Hall J. at pp. 383 and 402. 

[1124] And at p.1104:  
 In the light of its reassessment of Indian claims following 
Calder, the federal Government on August 8, 1973, issued "a 
statement of policy" regarding Indian lands.  By it, it sought to "signify 
the Government's recognition and acceptance of its continuing 
responsibility under the British North America Act for Indians and lands 
reserved for Indians", which it regarded "as an historic evolution dating 
back to the Royal Proclamation of 1763, which, whatever differences 
there may be about its judicial interpretation, stands as a basic 
declaration of the Indian people's interests in land in this 
country".  (Emphasis added.)  See statement made by the 
Honourable Jean Chrétien, Minister of Indian Affairs and Northern 
Development on Claims of Indian and Inuit People, August 8, 1973. 

[1125] The implementation of the British policy as reflected in the Royal 
Proclamation, 1763, is summarized in the 1844 Report of the Royal Commission 
appointed in 1842 by the Provincial Government of Canada under the title "Report 
on the Affairs of the Indians in Canada".  I quote these extracts:  

 The spirit of the British Government towards the Aborigines of 
this Continent, was at an early date characterized by the same 
forbearance and kindness which still continues to be extended to them. 

* * *  
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 The subsequent Proclamation of His Majesty George III. issued 
in 1763, furnished them with a fresh guarantee for the possession of 
their hunting grounds and the protection of the Crown.  This document, 
the Indians look upon as their Charter. They have preserved a copy of 
it to the present time, and have referred to it on several occasions in 
their representations to the Government. 
 Since 1763 the Government, adhering to the Royal 
Proclamation of that year, have not considered themselves entitled to 
dispossess the Indians of their lands without entering into an 
agreement with them, and rendering them some compensation. 

[1126] The Report goes on to consider the complaints on behalf of the Indians of the 
very inadequate compensation for the lands surrendered.  However, the important 
point that emerges is the principle of voluntary surrender in return for compensation.  
[1127] That is the policy then of the British Government reflected in the Royal 
Proclamation, 1763, and in the conduct of the British Government to the time of the 
Report in 1844.  

C. The Colonial Instruments did not extinguish the aboriginal 
rights to land 

[1128] In the Calder case the Supreme Court of Canada had before it the very same 
Colonial Instruments that the trial judge relied upon in the present case in reaching 
his conclusion (p.425) that the aboriginal interests in the territory were lawfully 
extinguished by the Crown during the colonial period.  
[1129] In the Calder case three of the judges of the Supreme Court held that the 
Colonial Instruments did not extinguish the aboriginal rights; another three judges 
held that the series of instruments did extinguish the aboriginal rights.  But in 
Sparrow the Supreme Court of Canada said at pp.1098-99:  

 In the context of aboriginal rights, it could be argued that, 
before 1982, an aboriginal right was automatically extinguished to 
the extent that it was inconsistent with a statute.  As Mahoney J. 
stated in Baker Lake, supra, at 551: 
 Once a statute has been validly enacted, it must be given 
effect.  If its necessary effect is to abridge or entirely abrogate a 
common law right, then that is the effect that the courts must give 
it.  That is as true of an aboriginal title as of any other common law 
right. 

 See also Ontario (Attorney General) v. Bear Island 
Foundation, supra, at pp. 439-40.  That in Judson J.'s view was what 
had occurred in Calder, supra, where, as he saw it, a series of statutes 
evinced a unity of intention to exercise a sovereignty inconsistent with 
any conflicting interest, including aboriginal title.  But Hall J. in that 
case stated (at p. 404) that "the onus of proving that the Sovereign 
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intended to extinguish the Indian title lies on the respondent and that 
intention must be 'clear and plain'" (Emphasis added).  The test of 
extinguishment to be adopted in our opinion, is that the Sovereign's 
intention must be clear and plain if it is to extinguish an aboriginal right. 

[1130] By "clear and plain" I take the words to mean "free from doubt".  With respect, 
the Colonial Instruments may have been passed in anticipation of settlement to the 
exclusion of the Indian title but I cannot find it free from doubt that any one of the 
thirteen instruments extinguished that title without actual use by settlers.  
[1131] I have read the draft reasons of Mr. Justice Lambert and I agree with his 
treatment of the subject under the heading "Extinguishment in the Colonial Period 
1846-1871".  I have also read the draft reasons of Mr. Justice Macfarlane and I 
agree with his treatment of the subject under the headings; "Can the Intention to 
Extinguish Be Implied?", "Extinguishment in the Colonial Period:  1846 to 1871", and 
"Can valid provincial legislation extinguish aboriginal rights etc.?"  
[1132] I would add that we must remember that by 1871 very little settlement, if any, 
had taken place in the area in question.  Without actual use by settlers, I think the 
law is that expressed in Mabo by Mr. Justice Brennan at p.50:  

 A reservation of land for future use as a school, a courthouse or 
a public office will not by itself extinguish native title:  construction of 
the building, however, would be inconsistent with the continued 
enjoyment of native title which would thereby be extinguished.  But 
where the Crown has not granted interests in land or reserved and 
dedicated land inconsistently with the right to continued enjoyment of 
native title by the indigenous inhabitants, native title survives and is 
legally enforceable. 

[1133] Whether the Indian title is extinguished by grant in fee simple is a question 
that need not be decided at this state of the proceeding.  Likewise, the entitlement to 
compensation need not be decided. 
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PART III 

NATURE OF THE RIGHT 

A. The aboriginal rights to land are of such a nature as to 
compete on an equal footing with proprietary interests. 

[1134] I observe that the territory was not the subject of settlement by the Europeans 
before the Terms of Union of 1871.  In other words when by the Terms of Union in 
1871 "lands reserved for Indians" passed from the Colony of British Columbia to 
Canada little penetration by settlers, if any, had taken place.   The appellants in their 
factum make this Statement of Fact:  

151. There were no alienations, letters patent, or pre-emptions for 
any land in the territory of the appellants' ancestors prior to union in 
1871.  No treaties were entered into with the Gitksan and Wet'suwet'en 
in respect of their title and rights. 

[1135] The trial judge described the activities of the Europeans in the area in this 
way at p.303:  

As mentioned earlier, trade goods began to flow into the territory from 
both the east and the west perhaps as early as 1800 but probably later 
than that.  Trader Brown of the Hudson's Bay Company established 
Fort Kilmaurs on Babine Lake outside the territory in 1822, and he 
actually made one or more visits towards the forks of the Skeena and 
Babine, but no further; Peter Skene Ogden travelled overland from the 
Company's establishments in the east to Moricetown in 1836; the 
Collins Overland Telegraph Company reached Fort Stager just north of 
Kispiox in 1866; the Hudson's Bay Company opened a post, briefly, at 
what is now Old Hazelton at the forks of the Skeena and Bulkley 
Rivers in 1866; and there was undoubtedly some, though not much, 
"European" traffic through the main river valleys, which were largely 
the preserve of the Indian traders such as the legendary Legaik and 
his successors, who more or less controlled the middle Skeena up to 
at least mid-century. 
 All that started to change at that time, partly because of the 
Omineca gold rush, which provided employment for the Indians as 
packers at which they had become proficient even though horses were 
unknown in the territory until telegraph construction in 1865. 

[1136] At p.346 the trial judge set out the following conclusion of law:  
 I can only conclude on the existing authorities that St. 
Catherine’s Milling [v. The Queen (1888), 14 App. Cas. 46 (P.C.)] is 
powerful authority, binding on me, that aboriginal rights, arising by 
operation of law, are non-proprietary rights of occupation for residence 
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and aboriginal user which are extinguishable at the pleasure of the 
Sovereign. 

[1137] I have already concluded that aboriginal rights to land existed prior to 1846, 
the date of British sovereignty over the territory.  In decisions subsequent to St. 
Catharine's Milling the Supreme Court of Canada has explained that aboriginal 
rights to land are sui generis.  
[1138] In Calder, Mr. Justice Judson at p.328 treated aboriginal title as the interest 
of the Indian people in their homeland:  

 Although I think that it is clear that Indian title in British Columbia 
cannot owe its origin to the Proclamation of 1763, the fact is that when 
the settlers came, the Indians were there, organized in societies and 
occupying the land as their forefathers had done for centuries. 

[1139] This description was given by Mr. Justice Dickson in Guerin at p.382:  
 It appears to me that there is no real conflict between the cases 
which characterize Indian title as a beneficial interest of some sort, and 
those which characterize it a personal, usufructuary right.  Any 
apparent inconsistency derives from the fact that in describing what 
constitutes a unique interest in land the courts have almost inevitably 
found themselves applying a somewhat inappropriate terminology 
drawn from general property law.  There is a core of truth in the way 
that each of the two lines of authority has described native title, but an 
appearance of conflict has none the less arisen because in neither 
case is the categorization quite accurate.  
 Indians have a legal right to occupy and possess certain lands, 
the ultimate title to which is in the Crown.  While their interest does not, 
strictly speaking, amount to beneficial ownership, neither is its nature 
completely exhausted by the concept of a personal right.  It is true that 
the sui generis interest which the Indians have in the land is personal 
in the sense that it cannot be transferred to a grantee, but it is also 
true, as will presently appear, that the interest gives rise upon 
surrender to a distinctive fiduciary obligation on the part of the Crown 
to deal with the land for the benefit of the surrendering Indians.  These 
two aspects of Indian title go together, since the Crown's original 
purpose in declaring the Indians' interest to be inalienable otherwise 
than to the Crown was to facilitate the Crown's ability to represent the 
Indians in dealings with third parties.  The nature of the Indians' 
interest is therefore best characterized by its general inalienability, 
coupled with the fact that the Crown is under an obligation to deal with 
the land on the Indians' behalf when the interest is surrendered. Any 
description of Indian title which goes beyond these two features is both 
unnecessary and potentially misleading. 

[1140] Again in C.P. Ltd. v. Paul, [1988] 2 S.C.R. 654 at 678 the Supreme Court of 
Canada emphasizes the uniqueness of the aboriginal title to land:  
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 The inescapable conclusion from the Court's analysis of Indian 
title up to this point is that the Indian interest in land is truly sui generis. 
It is more than the right to enjoyment and occupancy although, as 
Dickson J. pointed out in Guerin, it is difficult to describe what more in 
traditional property law terminology. 

[1141]  Finally in Sparrow, the Supreme Court of Canada repeated its warning 
against the use of traditional concepts at p.1112:  

Fishing rights are not traditional property rights. They are rights held by 
a collective and are in keeping with the culture and existence of that 
group.  Courts must be careful, then, to avoid the application of 
traditional common law concepts of property as they develop their 
understanding of what the reasons for judgment in Guerin, supra, at p. 
382, referred to as the "sui generis" nature of aboriginal rights.  See 
also Little Bear, "A Concept of Native Title", [1982] 5 Can. Legal Aid 
Bul. 99 

[1142] With respect I agree with the observation of Mr. Justice Toohey of the High 
Court of Australia in Mabo in this passage at p.152:  

As long ago as 1921 the Privy Council cautioned against attempting to 
define aboriginal rights to land by reference to the English law notion of 
estates.  In Amodu Tijani [1921] 2 A.C. 399 at 403 (P.C.) Viscount 
Haldane said: 

 "There is a tendency, operating at times unconsciously, to 
render [native] title conceptually in terms which are appropriate only 
to systems which have grown up under English law.  But this 
tendency has to be held in check closely." 
 As discussed earlier, the specific nature of such a title can 
be understood only by reference to the traditional system of 
rules.  An inquiry as to whether it is "personal" or "proprietary" 
ultimately is fruitless and certainly is unnecessarily complex. 

[1143] I find it sufficient to say that aboriginal rights to land are of such a nature as to 
compete on an equal footing with proprietary interests.  

B. Communal Rights 

[1144] Other incidents of aboriginal rights to land have been settled and are not in 
dispute: 

(a) The rights are inalienable except to the Crown; 
(b) The rights are collective, shared by all members of the House 

with the rights vested in the chief on behalf of the whole kinship 
group. 

(c) The rights extend to the traditional territory of the particular 
people. 
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PART IV 

TERRITORY 

A. Some of the territory claimed by the appellants was 
occupied or controlled by their ancestors. 

[1145] The trial judge at p.384 found that ancestors of the plaintiffs were living in 
their villages on the great rivers in the form of a communal society.  No one on this 
appeal disputes that finding.  The dispute is over the restriction by the trial judge to 
"adjacent lands" or "immediately surrounding areas" of their villages.  
[1146] The findings are in this passage:  

 I am satisfied that at the date of British sovereignty the plaintiffs' 
ancestors were living in their villages on the great rivers in a form of 
communal society, occupying or using fishing sites and adjacent lands 
as their ancestors had done for the purpose of hunting and gathering 
whatever they required for sustenance.  They governed themselves in 
their villages and immediately surrounding areas to the extent 
necessary for communal living, but it cannot be said that they owned or 
governed such vast and almost inaccessible tracts of land in any sense 
that would be recognized by the law.  In no sense could it be said that 
Gitksan or Wet'suwet'en law or title followed (or governed) these 
people except possibly in a social sense to the far reaches of the 
territory. 
 To put it differently, I have no doubt that another people, such 
as the Nishga or Talthan, if they wished, could have settled at some 
location away from the Gitksan or Wet'suwet'en villages and no law 
known to me would have required them to depart. 
 While these are my findings, I am prepared to assume for the 
purposes of this part of my judgment that, in the legal and jurisdictional 
vacuum which existed prior to British sovereignty, the organization of 
these people was the only form of ownership and jurisdiction which 
existed in the areas of the villages.  I would not make the same finding 
with respect to the rest of the territory, even to the areas over which I 
believe the ancestors of the plaintiffs roamed for sustenance purposes. 

[1147] With respect, I think that the test implicit in this passage is far too strict and is 
not in accordance with the authorities.  
[1148] I refer firstly to the decision of the Supreme Court of Canada in Ontario 
(Attorney General) v. Bear Island Foundation, [1991] 2 S.C.R. 570.  The trial 
judge in that case had refused to find that the Indians had established an aboriginal 
right for these reasons: 

 I will deal with the entitlement of the defendants to aboriginal 
rights in the Land Claim Area.  I find that the defendants have failed to 
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prove that their ancestors were an organized band level of society in 
1763; that, as an organized society, they had exclusive occupation of 
the Land Claim Area in 1763; or that, as an organized society, they 
continued to exclusively occupy and make aboriginal use of the Land 
Claim Area from 1763 or the time of coming of settlement to the date 
the action was commenced. 

[1149] At pp.574-5 the Court stated:  
We have undertaken a detailed examination of the facts on this basis. 
We do not take issue with the numerous specific findings of fact in the 
courts below, and it is, therefore, not necessary to recapitulate them 
here. 
 It does not necessarily follow, however, that we agree with all 
the legal findings based on those facts.  In particular, we find that on 
the facts found by the trial judge the Indians exercised sufficient 
occupation of the lands in question throughout the relevant period to 
establish an aboriginal right; see, in this context, Simon v. The Queen, 
[1985] 2 S.C.R. 387, and R. v. Sparrow, [1990] 1 S.C.R. 1075.  In our 
view, the trial judge was misled by the considerations which appear in 
the passage from his reasons quoted earlier. 

[1150] Secondly, in Simon v. R., [1985] 2 S.C.R. 387 the trial judge assumed that 
Simon was a direct descendant of the  Micmac Indians, parties to the treaty upon 
which he relied in his defence to charges of unlawful possession of a rifle.  The Nova 
Scotia Supreme Court, Appellate Division, held that Simon had not established any 
connection "by 'descent or otherwise' with the original group of Micmac Indians".  At 
pp.407-8, Chief Justice Dickson, after a brief review of the evidence stated:  

 This evidence alone, in my view, is sufficient to prove the 
appellant's connection to the tribe originally covered by the 
Treaty.  True, this evidence is not conclusive proof that the appellant is 
a direct descendant of the Micmac Indians covered by the Treaty of 
1752.  It must, however, be sufficient, for otherwise no Micmac Indian 
would be able to establish descendancy.  The Micmacs did not keep 
written records.  Micmac traditions are largely oral in nature.  To 
impose an impossible burden of proof would, in effect, render nugatory 
any right to hunt that a present-day Shubenacadie Micmac Indian 
would otherwise be entitled to invoke based on this Treaty. 
B. The territory was not limited to their villages and adjacent 

lands. 

[1151] The uncontradicted evidence in the Hudson Bay records for 1810 to 1826 
demonstrates that the territory occupied or controlled by the Kitksan and 
Wet'suwet'en people extended far beyond their villages.  In his book, Common Law 
Aboriginal Title (Oxford: Clarendon Press, 1989), Professor Kent McNeil 
summarizes his view of the test in this passage at pp. 203-204:  
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 Applying the criteria for occupation outlined above, there can be 
little doubt that a group of hunter-gatherers who habitually and 
exclusively ranged over a definite tract of land, visiting religious sites 
and exploiting natural resources in accordance with their own interests 
and way of life, would have been in occupation of that land.  Where 
others were allowed access upon request, the very fact that permission 
was asked for and given would be further evidence of the group's 
exclusive control. Isolated acts of 'trespass', on the other hand, would 
not interfere with the group's occupation, particularly if unnoticed or not 
worth preventing.  As to the extent of their occupation, it would include 
not just land in actual use by them at any given moment, but all land 
within their habitual range, for occupation, once acquired, is not 
necessarily lost by temporary absence (particularly if seasonal), so 
long as the intention and capacity to retain exclusive control and return 
to the land continue, and no one else occupies it in the mean time. 

[1152] I have omitted the lengthy footnotes from the quotation.  Apart from the 
qualification that the control may be exclusive in some areas and shared in others, in 
my view the test described in the quotation meets the requirements of "sufficient" 
proof of occupation and control by the Gitksan and Wet'suwet'en people of their 
territory. 
[1153] In the present case, evidence of territorial occupation and control found in 
particular in the journals of the Hudson's Bay Company disclosed all of the elements 
of the test.  The trial judge appeared to have accepted the evidence of Professor 
Arthur Ray, a historical geographer, but not to the full extent.  Thus Professor Ray's 
conclusion in this passage does not comport with the trial judge's conclusions of 
"villages and adjacent areas":  

 Of major importance, the observations of the Hudson's Bay 
Company traders discussed above clearly indicate that access to 
resources was regulated by a land tenure system in which tracts of 
land were managed by "men of property", the lineage (house) 
heads.  These men also controlled access to trails that traversed their 
house's territory.  The lineage heads had first claim to certain 
resources.  In addition, these "nobles" received additional output from 
their fellow kinsmen in the form of gifts, by trade, and through gambling 
activity.  In these fundamental ways it appears that the socioeconomic 
system of the Babine and Wet'suwet'en was much like that reported at 
a later period for the Gitksan. 

[1154] Thus William Brown, the first trader of the Hudson's Bay Company in the 
area, writing in 1823 observed: 

 The Indians of this place, like the other Carriers of New 
Caledonia, have certain tracks (sic) of country, which they claim an 
exclusive right to and will not allow any other person to hunt upon 
them.  This though an excellent regulation for preserving the beaver, is 
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very detrimental to the trade, as many Indians who would hunt have no 
lands to hunt upon. 

[1155] In 1826 Brown described a Wet'suwet'en village: 
 The Village of Hotset [Moricetown] situated on the Banks of the 
Ochil cho or Simpson's river, is about eighty miles to the south west of 
our Establishment - and is the most populous of all the Babine 
Villages, it being the principal resort of all the Indians of that quarter -
Judging from my own observations, and the different accounts I have 
had of these people I do not suppose that their numbers can be less 
than seven hundred and fifty, including all ages and sexes - Of these I 
should imagine two hundred are capable of hunting -- They reckon 
twenty Chiefs of different gradations, and sixty seven married men 
whom they denominate respectable, as being heads of families and 
possessors of Lands. (my emphasis) 

[1156] Earlier, in 1823, Brown wrote of the Wet'suwet'en chiefs of Hotset: 
There are twenty chiefs of different gradations and sixty-seven married 
men whom they denominate as being heads of families and 
possessors of lands. The following is a list of the chiefs according to 
their rank and as they are placed at their feasts. (my emphasis) 

[1157] In his evidence (Tr. 202 pp.13424) Professor Ray commented on these 
passages, among others from Brown:  

[I]t indicates to me a very well established rank society here.  First of 
all... we've got 67 family heads who own territories.  In addition there 
are another 20 ranked chiefs who would also hold territories, and these 
are finally ranked from 1 to 20 in the order that they sit around the -- in 
their place in the feast.  So the whole feast complex structure is laid 
out here, which is really quite extraordinary.  And again ... it's my 
opinion that his attention to this kind of detail relates to his concern 
about the tenure system and the importance of that in both the amount 
of fur that could come off a land and where that fur was directed.  So 
the name of the game here was to get these men on your side if you 
want the trade. 

[1158] Earlier in his evidence, (Tr. 202, pp.13382-83) Professor Ray said:  
They're heads of families who control territories of those families and 
regulate the use of those lands, hence the term "men of 
property".  Now, he is looking at that of course from a European 
perspective, and one of the things that strikes you about the Brown 
record when you read it is that his very first district report, for example, 
focuses very heavily on the system, and ... the company is trying to 
increase the fur returns in this area, and they run into a system that 
precludes that because the output of the territory are controlled by 
these chiefs. . . .[T]here is clearly, if you go through these records and 
you look at the fact that the chiefs are ranked, all the men of property -- 
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all the heads of family are men of property, and the men of property 
regulate access to those properties, and that, I would argue in the 
context of these reports, explains why we get so much about this in the 
Brown material.  (my emphasis) 

[1159] As to the Gitksan people we have this reference by Brown in 1826: 
 From my own observations and the different question I put to 
them, I do not think there are many Beaver in their Country -- It being 
in my opinion too Mountainous -- Quo em [Gwoimt] acknowledged that 
on his Lands, there were few or no beaver -- Needchip and Sojick on 
the contrary said that there were a great many small Lakes and Rivers 
in the Lands belonging to them -- Where Beaver were abundant, but 
that they did not know how to work them -- That there are Beaver in 
their Country seems very probable, it being higher up the River 
adjoining the Lands of the Siccanies and Babine, where the Mountains 
are not near so high nor rocky - And all the Rivulets and Vallies which 
appear from the Main River, are in general wooded with small Poplar -- 

[1160] From this passage it is apparent, as the plaintiffs claim, that the Gitksan 
territories were large enough to contain "a great many small lakes and rivers" and 
that they had boundaries adjoining the neighbouring nations.  
[1161] The independent evidence, a portion of which I have quoted, demonstrates, 
as I have said, that the territory occupied or controlled by the Gitksan and 
Wet'suwet'en people extended far beyond their villages.  
[1162] In these circumstances, I would accept the proposal of the Province and 
declare that the Appellants have existing aboriginal rights with respect to an 
undefined portion of the territory in question. 
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PART V 

SELF-REGULATION 

A. The Gitksan and Wet'suwet'en people have not lost the 
right to self-regulation 

[1163] For my part, I think the phrase "right to self-government" refers, in the main, to 
the traditions of an aboriginal society considered by its members to be binding on 
them.  I would avoid reference to "aboriginal laws" because the word "laws" carries 
with it the notion that the traditions were enforceable by some state authority.  For 
the same reason I have used "self-regulation" in preference to self-government.  
[1164] The traditions of the Gitksan and Wet'suwet'en societies existed long before 
1846 and continued thereafter.  They included the right to names and titles, the use 
of masks and symbols in rituals, the use of ceremonial robes and the right to occupy 
or control places of economic importance.  The traditions, in these kinship societies, 
also included the institution of the clans and of the Houses in which membership 
descended through the mother and, of course, the Feast system.  They regulated 
marriage and the relations with neighbouring societies.  
[1165] When was the right to practice these traditions lost?  Certainly not before 
1871 because the evidence is clear that the penetration by the European society 
had barely commenced.  Indeed the provincial Attorney General, the Honourable A. 
Davie, in his written instructions to the Superintendent of Provincial Police on July 
16, 1888, acknowledged that "hitherto only the tribal laws of the Indians have 
prevailed".  

 . . . You will proceed together with your constables, with all 
possible despatch to Hazelton on the Skeena River for the relief of the 
white people at that place.  Should your progress to that point be 
obstructed by Indians, you will call upon the Militia for assistance. 

* * * 
You will use your discretion whether or not to investigate by 
Magistrate's proceedings other homicides which have occurred among 
the Indians.  My view is that they are best let alone in a country in 
which hitherto only the tribal laws of the Indians have prevailed. . . . 

[1166] At a meeting on Tuesday, August 8, 1888, the Indian chiefs present were told 
of the terms for the future they were to live, in obedience with "the law": 

 After the chiefs had seated themselves, the chiefs of each tribe 
sitting together, Capt. Fitzstubbs, S.M. spoke as follows to them:- 
 We have called you here today to tell you why we have been 
sent here, of our duties and yours, and to inform you of the terms on 
which for the future we are to live, and in order that you may 
understand fully my words you must give them your best attention so 
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that you may carry away with you a recollection of them and thus keep 
them for ever preserved in your minds.  First then, the past and 
continued misconduct of the Indians on the Skeena generally and of 
those of the Kitarmax in particular, determined the Government to send 
amongst you one in whom is vested the authority to enquire into all 
branches of the law and to deal with them according to the law.  And 
that law is the British law not the Indian law. . . . (Ex. 1179-60d) 

[1167] The Feast is but one example of a tradition practised before 1846 and 
continued to the present day.  Despite the legislative prohibition of the Feasts 
commencing in 1885 the Gitksan and Wet'suwet'en Feasts remained a significant 
feature of their culture.  The evidence is that the ancestors for the appellants 
celebrated their Feasts in the face of the legal prohibition, sometimes strictly 
enforced by the authorities and sometimes ignored by them.  
[1168] The legislative ban was lifted in 1951 and no one could argue thereafter that 
the tradition represented by the Feast had been extinguished.  That applies to other 
traditions of these two societies.  

B. The right of self-regulation has been very much affected by 
the Indian Act and by provincial laws 

[1169] In the Report of the British Columbia Claims Task Force of June 28, 1991, 
this summary appears:  

 To date, both federal and provincial governments have 
exercised powers affecting First Nations' interests, often without 
consultation or consent.  When British Columbia joined Confederation 
in 1871, the federal government assumed legal responsibility over 
"Indians and lands reserved for Indians".  Recent initiatives have 
marginally increased First Nations' responsibility for programs on 
reserves.  In 1985, the federal government began negotiating 
agreements which would delegate more administrative 
responsibility.  However, legal authority continues to rest with the 
federal government. 

[1170] n their "Revised Position on Remedies" of June 12, 1992, the appellants 
make these points:  

51. In the division of powers the federal government was assigned 
exclusive legislative authority over Indians and lands reserved for 
Indians under s.91(24). 
52. S.91(24) contains two separate and distinct areas of federal 
legislative authority: Indians; and lands reserved for Indians.  The 
discussion below is concerned with the federal power with respect to 
Indians. 
53. As the federal government has exclusive legislative authority 
over Indians, the common law right of self-government is subject to 
control by the federal government under s.91(24).  Federal power in 
this area has been exercised over the last 120 years in the enactment 

19
93

 C
an

LI
I 4

51
6 

(B
C

 C
A

)



Delgamuukw v. H.M.T.Q. Page 285 
 

 

of the Indian Acts.  The Indian Acts have regulated such subjects as 
membership, Indian governments and other matters relating to their 
own internal and local affairs, including education, religion, culture, 
health, housing, social welfare, internal taxation. 
54. While the Indian Acts have regulated the right of self-
government, in no instance has that right, or any aspect of it, been 
clearly and plainly extinguished. 
R. v. Sparrow (A-1, 22) 
55. The enactment of Section 35 brought about changes in respect 
of the exercise of aboriginal rights within Canadian Confederation.  The 
Appellants' common law aboriginal right to self-government is now 
protected under the Constitution. 
56. There is, however, no indication that Section 35 was intended to 
supersede the established head of federal power under s.91 (24). 
57. As the aboriginal right to self-government is now both subject to 
federal jurisdiction under s.91(24) and also is an "existing aboriginal 
right" within s.35, aboriginal governments and the federal government 
have concurrent powers to make laws regarding the subject matter of 
the right (ie. the preservation and enhancement of Appellants' political, 
social, cultural, linguistic and spiritual identity). 

[1171] Save for what follows, I agree with that position.  In respect of the assertion in 
paragraph 57 of concurrent jurisdiction, Mr. Justice Macfarlane pointed out during 
argument that this was not an issue on the appeal, that it had not been raised in the 
pleadings and it was not before the trial judge.  I agree with that observation.  I also 
agree with the proposal of the appellants that "negotiations will define with greater 
specificity the areas and terms under which the Appellants and the federal and 
provincial governments will exercise jurisdiction in respect of the Appellants, their 
institutions and laws."  
[1172] The appellants accept that provincial laws of general application validly apply 
to aboriginal people subject, of course, to the test arising under s.88 of the Indian 
Act. 
[1173] It is not necessary at this stage to decide, in a final way, the validity of any 
specific provincial statute. 
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PART VI 

DISPOSITION 

[1174] I would allow the appeal and make the following declarations and orders:  
[1175] 1. All of the aboriginal rights of the appellants were not extinguished 

before 1871.  
[1176] 2. The appellants continue to have existing aboriginal rights to undefined 

portions of land within the claimed territory.  
[1177] 3. The appellants have a right of self-regulation exercisable through their 

own institutions to preserve and enhance their social, political, cultural, 
linguistic and spiritual identity.  

[1178] 4. The outstanding matters be remitted to the Supreme Court of British 
Columbia and proceedings stayed for a period of two years from the 
date of the judgment or such shorter or longer period as the parties 
agree for the determination of:  
(a) the lands in respect of which the appellants have 

aboriginal rights; 
(b) the scope of such rights on and to such lands; 
(c) the scope of the right to self-regulation; 
(d) the appellants' entitlement to and quantum of 

damages. 
[1179] 5. The appellants shall have their costs in this Court and the Court below.  

 
THE HONOURABLE MR. JUSTICE HUTCHEON 
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SCHEDULE 1 

FURTHER AMENDED STATEMENT OF CLAIM 

DESCRIPTION OF PLAINTIFFS, FROM AMENDED STATEMENT OF CLAIM 

 
1. The Plaintiff, DELGAMUUKW, is the hereditary Chief of the House of 

DELGAMUUKW, and is bringing this action on behalf of himself and the 
members of the Houses of DELGAMUUKW and HAAXW. 

2. The Plaintiff, GISDAY WA. is the hereditary Chief of the House of GISDAY 
WA, and is bringing this action on behalf of himself and the members of the 
House of GISDAY WA. 

3. The Plaintiff, NII KYAP in the hereditary Chief of the House of NII KYAP, and 
is bringing this action on behalf of himself and the members of the House of 
NII KYAP. 

4. The Plaintiff, LELT, is the hereditary Chief of the house of LELT, and is 
bringing this action on behalf of himself and the members of the Houses of 
LELT and HAAK'W. 

5. The Plaintiff, ANTGULILBIX, is the hereditary Chief of the House of 
ANTGULILBIX, and is bringing this action on behalf of herself and the 
members of the House of ANTGULILBIX. 

6. The Plaintiff, TENIMCYET, is the hereditary Chief of the House of 
TENIMGYET, and is bringing this action on behalf of himself and the 
members of the House of TENIMGYET. 

7. The Plaintiff, GOOHLAHT, is the hereditary Chief of the House of 
GOOHLAHT, and is bringing this action on behalf of herself and the 
members of the Houses of GOOHLAHT and SAMOOH. 

8. The Plaintiff, KLIIYEM LAX HAA, is the hereditary Chief of the House of 
KLIIYEM LAX HAA, and is bringing this action on behalf of herself and the 
members of the Houses of KLIIYEM LAX HAA and WII'MUGULSXW. 

9. The Plaintiff, GWIS GYEN, is the hereditary Chief of the House of GWIS 
GYEY and is bringing this action on behalf of himself and the members of 
the House of GWIS GYEN. 

10. The Plaintiff, KWEESE, is the hereditary Chief of the House of KWEESE, 
and is bringing this action on behalf of herself and the members of the 
House of KWEESE. 

11. The Plaintiff, DJOGASLEE, is the hereditary Chief of the House of 
DJOGASLEE, and is bringing this action on behalf of himself and the 
members of the House of DJOGASLEE. 

12. The Plaintiff, GWAGL'LO, is the hereditary Chief of the House of 
GWAGL'LO, and is bringing this action on behalf of himself and the 
members of the House of GWAGL'LO and DUUBISXW. 
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13. The Plaintiff, GYOLUGYET, is the hereditary Chief of the House of 
GYOLUGYET, and is bringing this action on behalf of herself and the 
members of the House of GYOLUGYET. 

14. The Plaintiff, GYETM GALDOO, is the hereditary Chief of the House of 
GYETM GALDOO, and is bringing this action on behalf of himself and the 
members of the houses of GYETM GALDOO and WII'GOOB'L. 

15. The Plaintiff, HAAK ASXW, is the hereditary Chief of the House of HAAK 
ASXW, and is bringing this action on behalf of himself and the members of 
the House of HAAK ASWX. 

16. The Plaintiff, GEEL, is the hereditary Chief of the House of GEEL, and is 
bringing this action on behalf of himself and the members of the House of 
GEEL. 

17. The Plaintiff, HAALUS, is the hereditary Chief of the House of HAALUS, and 
is bringing this action on behalf of himself and the members of the House of 
HAALUS. 

18. The Plaintiff, WII HLENGWAX, is the hereditary Chief of the House of WII 
HLENGWAX, and is bringing this action on behalf of himself and the 
members of the House of WII HLENGWAX. 

19. The Plaintiff, LUUTKUDZIIWUS, is the hereditary Chief of the House of 
LUUTKUDZIIWUS, and is bringing this action on behalf of himself and the 
members of the House of LUUTKUDZIIWUS. 

20. The Plaintiff, MA'UUS, is the hereditary Chief of the House of MA'UUS, and 
is bringing this action on behalf of himself and the members of the House of 
MA'UUS. 

21. The Plaintiff, MILUU LAK, is the hereditary Chief of the House of MILUU 
LAK, and is bringing this action on behalf of herself and the members of the 
Houses of MILUU LAK and HAIWAS. 

22. The Plaintiff, NIKA TEEN, is the hereditary Chief of the House of NIKA 
TEEN, and is bringing this action on behalf of himself and the members of 
the House of NIKA TEEN. 

23. The Plaintiff, SKIIK'M LAX HA, is the hereditary Chief of the House of 
SKIIK'M LAX HA, and is bringing this action on behalf of himself and the 
members of the House of SKIIK'M LAX HA. 

24. The Plaintiff, WII MINOSIK, is the hereditary Chief of the House of WII 
MINOSIK, and is bringing this action on behalf of himself and the members 
of the House of WII MINOSIK. 

25. The Plaintiff, GWININ NITXW is the hereditary Chief of the House of 
GWININ NITXW, and is bringing this action on behalf of himself and the 
members of the House of GWININ NITXW. 
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26. The Plaintiff, GWOIMT, is the hereditary Chief of the House of GWOIMT, 
and is bringing this action on behalf of herself and the members of the 
Houses of GWOIMT and TSABUX. 

27. The Plaintiff, LUUS, is the hereditary Chief of the House of LUUS, and is 
bringing this action on behalf of himself and the members of the House of 
LUUS. 

28. The Plaintiff, NIIST, is the hereditary Chief of the House of NIIST, and is 
bringing this action on behalf of himself and the members of the Houses of 
NIIST and BASKYELAXHA. 

29. The Plaintiff, SPOOKW, is the hereditary Chief of the House of SPOOKW, 
and is bringing this action on behalf of himself and the members of the 
Houses of SPOOKW and YAGOSIP. 

30. The Plaintiff, WII GAAK, is the hereditary Chief of the House of WII GAAK, 
and is bringing this action on behalf of himself and the members of the 
House of WII GAAK. 

31. The Plaintiff, DAWAMUXW, is the hereditary Chief of the House of 
DAWAMUXW, and is bringing this action on behalf of himself and the 
members of the House of DAWAMUXW. 

32. The Plaintiff, GITLUDAHL, is the hereditary Chief of the House of 
GITUDAHL, and is bringing this action on behalf of himself and the members 
of the Houses of GITLUDAHL and WIIGYET. 

33. The Plaintiff, GUXSAN, is the hereditary Chief of the House of GUXSAN, 
and is bringing this action on behalf of himself and the members of the 
House of GUXSAN. 

34. The Plaintiff, HANAMUXW, is the hereditary Chief of the House of 
HANAMUXW, and is bringing this action on behalf of herself and the 
members of the House of HANAMUXW. 

35. The Plaintiff, YAL, is the hereditary Chief of the House of YAL, and is 
bringing this action on behalf of himself and the members of the House of 
YAL. 

36. The Plaintiff, GWIIYEEHL, is the hereditary Chief of the House of 
GWIIYEEHL, and is bringing this action on behalf of himself and the 
members of the House of GWIIYEEHL. 

37. The Plaintiff, SAKXUM HIGOOKX, is the hereditary Chief of the House of 
SAKXUM HIGOOKX, and is bringing this action on behalf of himself and the 
members of the House of SAKXUM HIGOOKX. 

38. The Plaintiff, MA DEEK, is the hereditary Chief of the House of MA DEEK, 
and is bringing this action on behalf of himself and the members of the 
House of MA DEEK. 
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39. The Plaintiff, WOOS, is the hereditary Chief of the House of WOOS, and is 
bringing this action on behalf of himself and the members of the House of 
WOOS. 

40. The Plaintiff, KNEDEBEAS, is the hereditary Chief of the House of 
KNEDEBEAS, and is bringing this action on behalf of herself and the 
members of the House of KNEDEBEAS. 

41. The Plaintiff, SMOGELGEM, is the hereditary Chief of the House of 
SMOGELGEM, and is bringing this action on behalf of himself and the 
members of the House of SMOGELGEM. 

42. The Plaintiff, KLO UM KHUN, is the hereditary Chief of the House of KLO 
UM KHUN, and is bringing this action on behalf of himself and the members 
of the House of KLO UM KHUN. 

43. The Plaintiff, HAG WIL NEGH, is the hereditary Chief of the House of HAG 
WIL NEGH, and is bringing this action on behalf of himself and the members 
of the House of HAG WIL NEGH. 

44. The Plaintiff, WAH TAH KEG'HT, is the hereditary Chief of the House of 
WAH TAH KEG'HT, and is bringing this action on behalf of himself and the 
members of the House of WAH TAH KEG'HT. 

45. The Plaintiff, WAH TAH KWETS, is the hereditary Chief of the House of 
WAH TAH KWETS, and is bringing this action on behalf of himself and the 
members of the House of WAH TAH KWETS. 

46. The Plaintiff, WOOSIMLAXHA, is the hereditary Chief of the House of 
WOOSIMLAXHA, and is bringing this action on behalf of himself and the 
members of the House of GUTGINUXW. 

47. The Plaintiff, XSGOGIMLAXHA, is the hereditary Chief of the House of 
XSGOGIMLAXHA, and is bringing this action on behalf of himself and the 
members of the House of XSGOGIMLAXHA. 

48. The Plaintiff, WIIGYET, is the hereditary Chief of the House of WIIGYET, 
and is bringing this action on behalf of himself and the members of the 
House of WIIGYET. 

49. (A) The Plaintiff, WII ELAAST, is the hereditary Chief of the House of WII 
ELAAST, and is bringing this action on behalf of himself and the members of 
the Houses of WII ELAAST and AMAGYET. 

49. (B) The Plaintiff, GAXSBGABAXS, is the hereditary Chief of the House of 
GAXSBGABAXS, and is bringing this action on behalf of herself and the 
members of the House of GAXSBGABAXS. 

49. (C) The Plaintiff, WIGETIMSCHOL, is the hereditary Chief of he House of 
NAMOX and is bringing this action on behalf of himself and the members of 
the House of NAMOX. 
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Aboriginal law -- Aboriginal lands -- Duties of the Crown -- Fair dealing and reconciliation --
Consultation and accommodation -- Application by First Nation for judicial review of respondent
Minister's decision to sell 21 parcels of subsurface oil and gas tenures to respondent companies for
potential shale gas development dismissed -- Parcels were located within applicant's traditional
territory -- Applicant argued Crown wrongly assessed the depth of consultation required -- Crown's
analysis of risk of adverse impact was reasonable at pre-tenure stage -- Crown correctly assessed
the scope and extent of its duty to consult in relation to the disposition of the tenure parcels in
question, engaging in consultation at the middle level of spectrum.

Application by the First Nation for judicial review of a decision of the respondent Minister to sell
21 parcels of subsurface oil and gas tenures to the respondent companies for potential shale gas
development. The parcels were all located within the traditional territory of the applicant, and thus
within the geographic scope of Treaty No. 8 to which the applicant was a signatory. The applicant
alleged that the Province breached a constitutional duty to consult with and accommodate the
applicant in relation to potential adverse impacts from the parcel sales. The applicant and the Crown
entered into a 2006 Consultation Agreement which agreement, by its terms, fulfilled any and all
information sharing and consultation obligations of the parties regarding oil and gas development.
The process began in 2008 and culminated in the sale of the parcels in 2010. In addition to engaging
with applicant in the initial referral process in 2008, Minister referred the proposed dispositions to a
number of other potentially affected aboriginal communities and requested comments from various
government agencies and local governments. The applicant argued that the Crown wrongly assessed
the depth of consultation required by improperly limiting its focus to the reduction of the land base
according to anticipated well infrastructure footprints, when what was required in the circumstances
was consultation about the broader strategic implications of selling the tenures in view of
anticipated shale gas development. The applicant argued that, as a matter of law, the proper scope of
accommodation in the circumstances of this case must necessarily extend to the broader strategic
implications of selling the tenures, including all direct, indirect, cumulative and derivative impacts
of the proposed action.

HELD: Application dismissed. The consultation process, consistent with the Consultation
Agreement, contemplated an ongoing, staged consultation involving different levels of government,
but never leaving the ambit of the authority of the Crown. Although the Crown purported to assess
the extent of its duty to consult as being towards the lower end of the spectrum at the pre-tenure
stage, in fact the scope of consultation in which it engaged was at the middle level of the spectrum.
Its assessment of the scope of its duty at the middle level was correct in law. A great deal of
information, economic, environmental, scientific and speculative, was exchanged. Processes were
put in place to involve the applicant in ongoing development decisions that could give rise to
potential adverse impacts on its treaty rights. In assessing the scope and extent of its duty to consult,
the Crown was obliged to take into account the potential for adverse impact on the applicant's treaty
rights. The Crown's assessment that the impact on the applicant's treaty rights was anticipated to be
low was not unreasonable. The Crown addressed the potential impact of anticipated development
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and considered the availability of a process that would deal with subsequent stages depending upon
what level of development would occur. The Crown took into consideration a wide range of
information and expertise concerning past, current and future effects. The Crown met the standard
of giving full consideration to the rights of the Aboriginal peoples while also recognizing and
respecting the rights of the broader community. If the development of shale gas on the lands was to
continue and grow, the scope of the process of consultation and, if warranted, accommodation,
would likely broaden. The disposition of the 21 parcels in question did not preclude further
broad-based approaches to consultation concerning subsequent land use.

Statutes, Regulations and Rules Cited:

Petroleum and Natural Gas Act, RSBC 1996, CHAPTER 361, s. 71

Counsel:

Counsel for the Petitioner: R.M. Kyle, V.C. Mathers.

Counsel for the Respondents The Minister of Energy and Mines and Laurel Nash: Erin K. Christie,
J.J. Oliphant.

Counsel for the Respondent Nexen Inc.: Wally Braul, S. Young.

Counsel for the Respondent Penn West Petroleum Ltd.: S.
Morgan, R. Wood.

Counsel for the Respondent Vero Energy Inc.: S. Morgan.
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J.C. GRAUER J.:--

INTRODUCTION

1 In June of 2010, the Province, through the Ministry of Energy and Mines ("MEM"), disposed of
21 parcels of subsurface oil and gas tenures located in the Cordova Embayment Boundary Area
("CEB") in the northeastern corner of British Columbia. In essence, these tenures give their holders
the exclusive right to apply to the Oil and Gas Commission ("OGC") for the approval of exploration
and extraction activities on the parcels. The expected activities relate to potential shale gas
development.

2 The respondents Nexen Inc., Penn West Petroleum Ltd. and Vero Energy Inc. are the current
holders of those parcels.

3 The 21 parcels are all located within the traditional territory of the Dene Tha' First Nation
("DTFN"), and thus within the geographic scope of Treaty No. 8 (1899), to which DTFN is a
signatory. In this proceeding, DTFN seeks judicial review of the decision of the MEM's Executive
Director of Oil and Gas Titles, Laurel Nash, to sell the parcels. It asks for a declaration that British
Columbia had and breached a constitutional duty to consult with and accommodate DTFN in
relation to potential adverse impacts from the parcel sales. By way of further remedy, it seeks an
order setting aside the parcel sales as a result of the alleged failure to consult and accommodate
appropriately, or alternatively, a stay in relation to the development of the parcels until the Crown
has fulfilled its constitutional obligations.

4 The existence of a duty to consult is neither contested nor contestable in view of DTFN's status
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as a signatory to Treaty 8. Consultation took place. The question is whether what took place was
sufficient given the extent of the Crown's duty in the particular circumstances of this case.

5 Thus, what is at issue is not policy: whether shale gas development ought to be pursued. That is
for the legislature to decide. What is at issue is process: whether, in disposing of the 21 tenure
parcels pursuant to a policy of shale gas development, the Province fulfilled its
constitutionally-mandated obligations arising from the treaty between the Crown and the DTFN.

BACKGROUND

1. Treaty 8

6 Treaty 8 was signed at Fort Chipewyan in 1899. It was described by Justice Binnie for the
Court in the case of Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005
SCC 69, [2005] 3 S.C.R. 388:

[2] Treaty 8 is one of the most important of the post-Confederation treaties.
Made in 1899, the First Nations who lived in the area surrendered to the Crown
840,000 square kilometres of what is now northern Alberta, northeastern British
Columbia, northwestern Saskatchewan and the southern portion of the Northwest
Territories. Some idea of the size of the surrender is given by the fact that it
dwarfs France (543,998 square kilometres), exceeds the size of Manitoba
(650,087 square kilometres), Saskatchewan (651,900 square kilometres) and
Alberta (661,185 square kilometres) and approaches the size of British Columbia
(948,596 square kilometres). In exchange for the surrender, the First Nations
were promised reserves and some other benefits including, most importantly to
them, the following rights of hunting, trapping and fishing:

And Her Majesty the Queen hereby agrees with the said Indians that they
shall have the right to pursue their usual vocations of hunting, trapping and
fishing throughout the tract surrendered as before described, subject to
such regulations as may from time to time be made by the Government of
the country, acting under the authority of Her Majesty, and saving and
excepting such tracts as may be required or taken up from time to time for
settlement, mining, lumbering, trading or other purposes.

...

[24] The post-Confederation numbered treaties were designed to open up the
Canadian west and northwest to settlement and development. Treaty 8 itself
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recites that "the said Indians have been notified and informed by Her Majesty's
said commission that it is Her desire to open for settlement, immigration, trade,
travel, mining, lumbering and such other purposes as to Her Majesty may seem
meet". This stated purpose is reflected in a corresponding limitation on the
Treaty 8 hunting, fishing and trapping rights to exclude such "tracts as may be
required or taken up from time to time for settlement, mining, lumbering, trading
or other purposes". The "other purposes" would be at least as broad as the
purposes listed in the recital, mentioned above, including "travel".

[25] There was thus from the outset an uneasy tension between the First Nations'
essential demand that they continue to be as free to live off the land after the
treaty as before and the Crown's expectation of increasing numbers of
non-aboriginal people moving into the surrender territory.

...

[30] In the case of Treaty 8, it was contemplated by all parties that "from time to
time" portions of the surrendered land would be "taken out" and transferred from
the inventory of lands over which the First Nations had Treaty rights to hunt, fish
and trap, and placed in the inventory of lands where they did not. Treaty 8 lands
lie to the north of Canada and are largely unsuitable for agriculture. The
commissioners who negotiated Treaty 8 could therefore express confidence to
the first Nations that, as previously mentioned, "the same means of earning a
livelihood would continue after the treaty as existed before it" ....

[31] I agree with Rothstein J.A. that not every subsequent "taking up" by the
Crown constituted an infringement of Treaty 8 that must be justified according to
the test set out in [R. v. Sparrow, [1990] 1 S.C.R. 1075]. In Sparrow, it will be
remembered, the federal government's fisheries regulations infringed the
aboriginal fishing right, and had to be strictly justified. This is not the same
situation as we have here, where the aboriginal rights have been surrendered and
extinguished, and the Treaty 8 rights are expressly limited to lands not "required
are taken up from time to time for settlement, mining, lumbering, trading or other
purposes". The language of the treaty could not be clearer in foreshadowing
change. Nevertheless the Crown was and is expected to manage the change
honourably.
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...

[34] In the case of a treaty the Crown, as a party, will always have notice of its
contents. The question in each case will therefore be to determine the degree to
which conduct contemplated by the Crown would adversely affect those rights so
as to trigger the duty to consult. [Haida Nation v. British Columbia (Minister of
Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, and Taku River Tlingit First Nation
v. British Columbia (Project Assessment Director), 2004 SCC 74, [2004] 3
S.C.R. 550] set a low threshold. The flexibility lies not in the trigger ("might
adversely affect it") but in the variable content of the duty once triggered.

(Emphasis added by Binnie J.)

7 I observe that the dispute before me, as I understand it, is not (or at least not yet) about the
process by which lands within the geographical scope of Treaty 8 may be transferred from the
category where the DTFN retain rights to hunt, fish and trap, to the other category, where they do
not. Rather, it is about the process which ought to govern steps proposed to be taken by the Crown
in relation to the lands that have an impact upon the DTFN's Treaty rights -- steps which, in the
modern context, also have an economic impact well beyond the geographic scope of the Treaty.

2. The Oil and Gas Regulatory Regime

8 The MEM issues and manages petroleum and natural gas tenures under the authority of the
Petroleum and Natural Gas Act, R.S.B.C. 1996, c. 361, and associated regulations. The 21 parcels
at issue here were among 108 sold on June 23, 2010, through a public disposition of Crown reserves
of petroleum and natural gas conducted under section 71 of the Act. The total raised from this
disposition was $404,864,071.81, from which it is obvious that petroleum and natural gas tenure
sales are a significant source of revenue for the government. In addition, any ensuing exploration
activity may result in infrastructure investment, job creation, and the payment of royalties into the
provincial coffers. In the meantime, the Province receives annual rent for the holding of subsurface
tenure.

9 The process begins with a request from third parties that the subsurface petroleum and natural
gas rights owned by the Province be made available as tenures, or parcel sales, in monthly
dispositions. Upon receiving a request for a parcel to be included for disposition, MEM conducts an
internal review of the parcel to identify whether it conflicts with other land use designations.

10 If this internal review does not disqualify the parcel in question for tendering, then MEM
refers the request for comment to various entities that might be affected, including municipal
governments, other ministries and government agencies, and relevant First Nations. This is known
as the Pre-tenure Referral Process.
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11 The decision to post a requested parcel for tender is based upon a variety of considerations and
the responses and comments received from interested parties through this referral process. On the
basis of the information received, MEM may:

(a) approve the request for disposition (with any necessary caveats or
conditions);

(b) reject the request outright;
(c) reconfigure the parcel; or
(d) defer the request for further review, or identify it as requiring additional

work and investigation including additional consultation with First
Nations.

12 Once the MEM has approved a parcel for sale, it is made available to third-party proponents
through a competitive bid process. The successful bidders will frequently transfer the parcels to
others in subsequent transactions.

13 Three of the 21 tenure parcels at issue in this case consisted of Petroleum and Natural Gas
Leases. These provide their holders with the exclusive right (but not the authority) to produce
petroleum and natural gas, and to apply to the OGC for activity approvals associated with
production. The remainder of the parcels comprised Drilling Licences, which provide their holders
with the exclusive right (but not the authority) to explore for petroleum and natural gas by drilling
wells. It includes the right to apply to the OGC for the approval of activities associated with
exploration. A drilling licence can be converted into a lease upon application.

14 It is useful to reiterate that these tenures, in either form, do not authorize the conduct of any
exploration or extraction activities. Rather, while they give the holders the exclusive right to the
sub-surface resources within the parcel areas, the holders must apply to the OGC for approval of
any proposed oil and gas activities. This process is governed by the Oil and Gas Activities Act,
S.B.C. 2008, c. 36.

15 The OGC's mandate includes the regulation of environmental protections associated with oil
and gas exploration or extraction activities. Depending on the nature and location of the proposed
activity, an application to the OGC may be required to include Wildlife Management Plans,
Archaeological Impact Assessments, and reports concerning consultation with First Nations.
Outcomes may include issuance of a permit, rejection of the application, issuance of a permit with
conditions, or the suspension or cancellation of an existing permit.

16 Once a permit is issued, permit holders must comply with the Environmental Protection and
Management Regulation, which requires, among other things, that oil and gas activities conserve or
protect "cultural heritage resources", which are defined as "a site or the location of a traditional
societal practice that ... is subject to a treaty right". The regulation also permits the Minister of the
Environment to designate areas and species for protection in relation to oil and gas activity, requires
persons carrying out oil and gas activities to ensure that the activity does not cause a "material
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adverse effect" on water quality or flow, and requires the restoration of sites to promote the
restoration to pre-industrial states of vegetation and wildlife habitats.

17 It is the disposition stage that is challenged in this case. The stage of applying for permission
to carry out oil and gas activities has yet to occur.

3. The Consultation Regime

18 DTFN, the Crown, represented by the Minister of Energy, Mines and Petroleum Resources as
the department was then styled ("MEMPR") and the Commissioner of the OGC, entered into a
Consultation Agreement dated October 2, 2006, which agreement, by its terms, "fulfills any and all
information sharing and consultation obligations of the Parties regarding oil and gas development."
It was in effect throughout the consultation process in this case, expiring on March 31, 2012. Its
provisions include:

1.0 PURPOSE

1.1
The purpose of this Agreement is to assist in the DTFN capacity to review and re-
spond to oil and gas activity referrals. The funding referred to in this agreement is
only for the purposes set out in Schedule B and for no other purposes.

1.2 This Agreement will set out a process for the Province to communicate with and
consult with DTFN in respect of the stages of oil and gas development outlined in
Section 3.0 on Crown Lands located in the area identified as the Key Response Area
as set out on the map which is Schedule A ("Key Response Area"), so as to provide
DTFN with an opportunity to identify concerns or issues DTFN may have in respect
of those oil and gas activities, with the intent of avoiding or mitigating any potential
infringements of the treaty rights of DTFN. The Key Response Area, for this Agree-
ment only, is indicated on the map attached as Schedule A of this Agreement.

...

3.0
ROLES AND RESPONSIBILITIES - CONSULTATION AND INFORMATION SHAR-
ING

CONSULTATION

Pre-Tenure Stage
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3.1
MEMPR will meet with DTFN to explain and examine appropriate methods of in-
formation sharing and consultation in the Pre-tenure Referral Process.

3.2 MEMPR will provide to DTFN referral maps for posting requests and DTFN will re-
view and provide comments in accordance with the MEMPR Pre-tenure Referral
Process.

...

Oil and Gas Activity Applications

3.6
The Parties will encourage oil and gas companies to submit applications to the Com-
mission well in advance of their construction schedule.

3.7 The Commission will forward to DTFN oil and gas activity applications, and relev-
ant documents received from the proponent, on Crown Land and contained within
the Key Response Area (Schedule A).

3.8 DTFN will review the applications and provide the Commission with a written re-
sponse within 10 working days of receipt of the application, or by a later date as
agreed by the Parties in accordance with section 3.9. The written response will out-
line DTFN's interests regarding the applications and any concerns in respect of, and
include any options for the avoidance or mitigation or minimize nation of, potential
infringement of treaty rights or other First Nation related interests

3.9 DTFN may request an extension on a case-by-case basis to the original 10 working
days. For providing the written response to the Commission and the Commission
will not unreasonably withhold its consent to a reasonable extension request.

3.10
The Commission will give due consideration to DTFN's response, comments and op-
tions.

3.11 DTFN and the Commission will endeavor to resolve any outstanding concerns of
DTFN, as identified in DTFN's written response, in a timely manner. The applicant
may be involved at this stage to assist in resolving any outstanding concerns.

3.12 If the Commission does not receive DTFN's written response as outlined in section
3.8, the Commission, after advising DTFN, will proceed with its decision making on
the basis of available information and any input from other First Nations.

3.13 If DTFN and the Commission and, where appropriate, the proponent are unable to
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resolve DTFN's concerns, the Commission agrees:

3.13.1
to provide DTFN with a summary of the relevant inform-
ation it will rely upon and how DTFN concerns are be-
ing/have been addressed in making a decision;

3.13.2 to provide DTFN with time to review and provide further
input;

3.13.3 to indicate when a decision will be made; and

3.13.4 that, before the date of decision indicated under section
3.13.3, the DTFN may request a meeting between the
Chief and the Commissioner, or their designates, to at-
tempt to resolve any outstanding concerns. This shall oc-
cur within 5 working days of the decision date indicated
in 3.13.3. If the Chief and the Commissioner, or their
designates, are unable to meet or confer, the Commission
will proceed with its decision-making.

3.14
If additional concerns are put forward in writing by the DTFN under section 3.13.2
and are not resolved under section 3.13.4, the Commission, upon request of the
DTFN, will provide a written summary of how it took into consideration those acci-
dental concerns.

3.15 The Commission upon request, will provide DTFN with a copy conditions placed
upon any approval, based on DTFN's input and subject to Commission procedures.

19 The "Key Response Area" referred to in section 1.2 covered a geographic area agreed among
the parties (MEM, OGC and DTFN) as covering the locations where consultation would be required
in relation to oil and gas activity referrals, and were meant to reflect the area in which DTFN
practised its traditional activities. It included the area of the parcels in question. In January of 2009,
DTFN requested an expansion to the Key Response Area. OGC and MEM agreed to negotiate such
an expansion, and in the meantime MEM agreed to notify DTFN of any proposed partial
dispositions located within the requested area of expansion.

20 The agreement obliged the Province to provide the DTFN with capacity funding in the
approximate amount of $450,000 annually, for its assistance in reviewing and responding to oil and
gas referrals at both the pre-tenure and activity applications stages.

21 It will be observed that, by the terms of the agreement, most of the prescribed consultation
process takes place at the stage of the Oil and Gas Activity Applications.

Page 12



4. The Consultation Process

22 A Consultation Chronology prepared by counsel in chart form is 39 pages long. For present
purposes, I propose to concentrate on the process that took place between the Crown and DTFN in
relation to the disposition of parcels including the ones in question. This process began in May of
2008 and culminated in the sale of the parcels in question on June 23, 2010. What follows is by no
means an exhaustive description of that process, but is rather a summary of what I consider to be the
more important aspects of it.

23 It is relevant to note that the 21 parcels at issue did not derive from a single referral to the
DTFN. Rather, they comprised parcels from three different referrals. The first was in May of 2008
in relation to a proposed disposition in August of that year. The second was in October of 2008 in
relation to a proposed disposition in February of 2009. The third was in January of 2009 in relation
to a proposed disposition in April of 2009. Through the consultation process, all parcels proposed
for disposition were deferred until June of 2010. As part of the June 2010 tenure referral process,
the 21 parcels at issue were sold, but MEM deferred 31 other parcels due to concerns raised by
DTFN, particularly with respect to the potential impact on caribou. These 31 all remain in a state of
deferral. That status will not change without further consultation.

24 A fourth group of parcels proposed for disposition on May 20, 2009, were not listed for sale,
but were deferred at the request of the DTFN.

(a) Correspondence and meetings: May 2008 - November 2009

25 In addition to engaging with DTFN in the initial referral process in May of 2008, MEM
referred the proposed dispositions to a number of other potentially affected aboriginal communities
and requested comments from various government agencies (such as the Ministry of Environment,
or MOE) and local governments.

26 DTFN's initial response was to request more time to review the parcels "for its land-use
planning in a new area", and MEM accordingly deferred those parcels. There followed an extensive
exchange of correspondence as both parties sought further information from the other, and
attempted to schedule a meeting. Counsel for the DTFN advised that her client needed "full and
complete information about potential uses for the lands at issue as the sales proceed".

27 In response, MEM's representative, Mr. Paterson of the Oil and Gas Titles Branch, noted that
he was unable to provide specific information about potential development of the particular parcels,
but sought to provide examples of the type of activities that might occur:

If the petroleum and natural gas rights for parcels 0808152 to 0808174 proceed
to sale and are successfully acquired, it is anticipated the companies making the
acquisitions will apply for authorizations to carry out additional surface activity
particularly relating to the initial water/sand fracture treatments to bring wells
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into production.

It is anticipated that central pads, designed to reduce land disturbance by
concentrating several wellheads together on one pad, will be employed. This
expected "shale gas" concept involves drilling many horizontal wells, spaced
about 200 metres apart. The central pads could concentrate up to 24 wellheads in
one location, to reduce surface use.

The total land disturbance per pad, including access roads and surface pads
containing the wells, is calculated by a major operator at 27 hectares per pad.
One twenty wellhead pad with six completed intervals in each horizontal well
would replace the need for 160 vertical wells, drastically reducing surface use.

We expect approximately one pad per 3 or 4 sections. Three sections is about 750
hectares and four sections is just over 1000 hectares, so 27 hectares of roads and
well pad use per 750-1000 hectares is expected to be used.

After each well is drilled it is treated over about 6 intervals with about 4000
cubic metres of water and 100 tonnes of sand per interval. Therefore, the amount
of water, sand and completion tracking units used is very large at the beginning
of production. Production is then anticipated to decline for 2 or 3 years and then
stabilize for several decades allowing for a longer than conventional production
cycle.

28 Mr. Paterson provided an enhanced map of the area. He also requested "detailed information
... about the [DTFN's] rights and uses in the area of the parcels" to assist in understanding the
potential impacts from the proposed sale. A meeting suggested for October of 2008 was postponed
at DTFN's request in order to permit their legal counsel to attend, and MEM agreed not to sell or
post for sale any of the parcels in the meantime.

29 As part of the ongoing exchange of information, counsel for DTFN requested that the Ministry
provide a "strength of claim" analysis (see Haida Nation v. British Columbia (Minister of Forests),
2004 SCC 73, [2004] 3 S.C.R. 511). Counsel for MEM, Ms. Annie Thuan, declined to do so, in my
view properly, on the ground that the DTFN had no "claim" to be assessed, but rather was the
beneficiary of established treaty rights of which the Province was well aware. Ms. Thuan also
declined to advise DTFN of the Ministry's assessment of the depth of consultation required on the
ground that such information was based upon legal advice and was privileged - a somewhat startling
position that was subsequently modified.
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30 In early October of 2008, a further referral package was provided to DTFN concerning
additional proposed tenures to be considered for disposition in the February 25, 2009 sale. As with
the May 2008 package, it was referred also to other First Nations and government agencies.

31 A meeting was finally scheduled to take place in Bushe River, Alberta, on November 19,
2008, and MEM confirmed that no parcel dispositions would take place prior to the proposed
meeting. I pause to observe that DTFN reserves are all located in Alberta. There is none in British
Columbia. Approximately 1,800 of the band's 2,400 members reside on-reserve.

32 DTFN supplied an extensive Traditional Land-Use Report in early November of 2008.

33 By letter dated November 14, 2008, to counsel for DTFN, Ms. Thuan reiterated that it was not
possible at that time to specify the activities and land uses that would take place on the parcels until
they were sold, and applications were submitted to the OGC for activity approval. She referred to
the anticipated uses described by Mr. Paterson. The letter also discussed the Fort Nelson Land and
Resource Management Plan which referenced a traditional use study completed by the DTFN in
1997.

34 By letter dated November 17, 2008, Chief Ahnassay of the DTFN wrote to the Minister in
relation to the proposed parcel dispositions, setting out the concerns that remain the basis for the
DTFN's position in this proceeding. That letter included the following passages:

We see pre-tenure consultation as an important strategic stage at which there is a
realistic opportunity to accommodate our concerns about the impacts of
development and to carry out planning related thereto, before companies acquire
rights and expectations that the parcels will be developed.

...

In my view, DTFN has a unique perspective with respect to oil and gas
development. I say this because our people have lived with the impacts of oil and
gas development within our Traditional Territory for fifty years. Our Traditional
Territory is already covered by significant numbers of oil and gas producing
wells, oil sands projects, many kilometres of seismic lines and pipelines, forestry
and many kilometres of roads associated with such activity. We continue to be
inundated with new applications for forestry, oil and gas and other industrial
activities every year.

Such activities have made it increasingly difficult for our members to exercise
our Treaty and Aboriginal rights to hunt, fish, trap, gather and carry out our
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traditional pursuits within parts of our Traditional Territory and we are concerned
about the potential for the parcel sales and resulting development thereon to
further contribute to these difficulties.

...

As we have stated on many occasions to your Government, we are extremely
concerned about the impacts of oil and gas and other development on the quality
and quantity of water on which we rely to exercise our rights and which support
the ecosystem. You need to understand that we do not hunt, fish, trap and gather
merely for sport, recreation or amusement; it is the essence of who we are, how
we live, and how we learn and pass down our culture. The more that access to
our land is cutoff and blocked and the more that important spiritual and
ceremonial sites are destroyed, the more a part of our culture dies.

... What is missing from the regulatory review process is accurate and adequate
information to answer this basic question: is there enough land left within our
Traditional Territory where we can exercise our rights now and in the future in a
meaningful way - so that we are not required, yet again, to go "elsewhere" to do
so.

[Emphasis added.]

35 The first meeting took place as scheduled on November 19, 2008, between MEM and DTFN
representatives, including legal counsel for both parties. At the outset, DTFN insisted, rather
unhelpfully, that the meeting did not amount to consultation, but was an "exploratory" meeting for
the purpose of preliminary information gathering. MEM counsel acknowledged that the meeting did
not constitute the consultation process, but took the position that it was part of it. Among the issues
reviewed were the tenure referral process, the OGC application process, the location of prior sales
within DTFN territory, timelines provided under the Consultation Agreement, the process for shale
gas production, and the availability of funding under the Consultation Agreement. There were also
references by DTFN members to the prospect of remuneration in exchange for oil and gas activities
occurring on their respective trap lines. DTFN made a number of requests for further information.

36 The second meeting took place on January 22, 2009. In the meantime, counsel for MEM had
responded to a number of requests for information dealing with matters such as environmental
impact assessments, wildlife mitigation plans, archaeological impact assessments, and prior parcel
dispositions. MEM counsel also confirmed that an OGC representative would attend the meeting to
discuss the OGC consultation process, and offered to arrange for a representative from Devon
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Canada to attend to provide an overview on the shale gas process. With respect to the duty to
consult, Ms. Thuan said this:

I understood your request in your letter to me of October 21, 2008 as relating to
the Province's legal position generally on the duty to consult that applies to
proposed land sales in the treaty context. As I have explained in my earlier
e-mail, this is not the type of information we can provide. The Ministry will
however share its preliminary assessment of the potential impacts the proposed
disposition may have on DTFN's treaty rights and the appropriate level of
consultation that applies in the circumstances. At that point, the DTFN will have
the opportunity to provide comment on the Ministry's preliminary assessment.

The Ministry is not in a position to prepare the preliminary assessment without
having first engaged in a dialogue with the DTFN about the potential impacts the
proposed disposition may have on their treaty rights. As you would recall, we did
not get to this agenda item at the November 2008 meeting.

37 The January meeting included discussion on DTFN's Traditional Use Study methodology,
discussion on the history of DTFN trapping, a description of the shale gas exploration process
including water use, ongoing research taking place in the Horn River Basin concerning water
recycling and sustainability, studies considering the use of non-potable groundwater, and regulation
of water use by the OGC (short-term) and the Ministry of Environment (long-term).

38 Following this meeting, counsel for the DTFN, Ms. Kyle, wrote a number of letters to set out
her client's position on various issues, and requesting further information.

39 By letter dated April 9, 2009, Ms. Nash, (as noted, the ultimate decision-maker in this case)
wrote to Ms. Kyle. Ms. Nash referred Ms. Kyle, again, to the Integrated Land Management Bureau
concerning questions on the Fort Nelson Land and Resource Management Plan, confirmed that a
Ministry impact assessment was under preparation, and discussed the impact of shale gas
development:

Shale gas development represents new opportunities and technological
challenges to both industry and government. Geoscience BC is administering a
series of research programs to ensure the orderly and environmentally sustainable
development of this resource in British Columbia. One such project in the Horn
River Basin is seeking to develop innovative solutions, including the
identification of potential water sources for gas production and appropriate sites
for spent water disposal. The knowledge acquired through this study can be
applied in the Cordova Basin and may significantly reduce the surface
environmental footprint of development and help to protect surface fresh water
aquifers. Geoscience BC is committing up to five million dollars to this program;
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funding that will be matched with contributions from industry, academia and
other project partners.

Shale gas development will be planned and implemented in a way that duly
considers a variety of values, including First Nation interests and environmental
impacts. The BC Oil and Gas Commission's (OGC) determination that the
proposed parcels are not in any wildlife habitat areas or areas of concern for
wildlife is supported by studies and mapping performed by the Ministry of
Environment (MOE).

In your letter, you also raised concerns regarding the impact of development
activities on species such as Boreal Caribou. As the Boreal Caribou is federally
listed as threatened under the Species at Risk Act, the Province is currently
engaging in recovery planning. This planning extends to the due consideration of
caribou populations in the development of shale gas policy. The employee is also
presently considering Caribou management planning for the Northern Caribou.
As you may be aware, the Province has already undertaken Recovery
Implementation and Planning for the Mountain Caribou that extend from the Hart
Ranges south to the U.S. border.

I also understand that an Environmental Protection and Management Regulation
is being drafted under the Oil & Gas Activities Act (OGAA). This new regulation
specifically addresses sensitive habitat areas, such as Winter Range Habitat and
Ungulate Winter Range, and will establish the new regulatory requirements
applicable to all oil and gas activities in these areas. The MOE has participated
directly in the development of this regulation and the specific regulatory
requirements that will become applicable when the OGAA is brought into effect
by government.

40 On the issue of accommodation, Ms. Nash wrote:

As previously mentioned in this letter, Ministry staff is currently assessing the
impact of the proposed sale on the DTFN's treaty rights and any appropriate
accommodation measures (including the inclusion of caveat provisions on
parcels put forward for sale). The Ministry has already deferred several parcels in
response to concerns put forward by the DTFN. Any discussion of other
measures, such as an Economic Benefit Agreement, are outside of this Ministry's
mandate and should be directed to the Ministry of Aboriginal Relations and
Reconciliation.

Page 18



Ms. Nash then went on to review the funding available to assist the DTFN in reviewing oil and gas
related activity referrals, pursuant to the Consultation Agreement.

41 On April 27, 2009, the MEM delivered its own Traditional Use Report to DTFN. This report
was prepared by the Aboriginal Research Group of the Ministry of Attorney General. The MEM
asked for DTFN's comments, and requested further site specific information on particular parcels. It
was confirmed that there would be no development permitted within the specific protected areas of
the Thinahtea North and South Protected Boundaries.

42 In separate correspondence, Mr. Thrift of MEM provided information including total land
disturbance anticipated under an approved application, and a study relating to impacts of oil and gas
activities on furbearing species. Mr. Thrift further advised that while the degree of impact from the
proposed disposition was difficult to determine without specific land-use information from DTFN,
MEM was proceeding with such an assessment and was reviewing a variety of materials including
the Mackenzie Valley Pipeline Traditional Use Study, the DTFN Traditional Land Use Report, the
DTFN's 1997 Traditional Use Study and the MEM's own Traditional Use Report.

43 There was a great deal of correspondence back and forth both demanding and providing
information, not always to the parties' satisfaction. Although Ms. Kyle suggested in correspondence
that MEM had merely been going through the motions of consultation without attempting to address
her client's concerns meaningfully, I do not find that to have been the case. As I read the materials,
those representing the MEM were working hard to provide the appropriate information and to take
into account and respond to the DTFN's legitimate concerns. The perceived difficulty in
engagement appears to me to be due at least in part to the fact that, as Ms. Nash had indicated, both
sides were dealing with new opportunities and new challenges.

44 By letter dated August 12, 2009, Chief Ahnassay wrote jointly to the Minister of Aboriginal
Relations and Reconciliation and the Minister of Energy and Mines, attaching four binders of
materials relating to shale gas exploration in general. These materials included research articles,
press releases and Internet postings, largely relating to the adverse environmental impact of shale
gas development. Among the points raised by Chief Ahnassay:

[After describing the Dene Tha' traditional lifestyle:] As indicated later in this
letter, we are not "anti-development" per se. However, it must be recognized that,
for us, our preference is that we can continue to live on the land and sustain
ourselves and our culture from the land. At the same time, we are not naïve and
realize that more of our Traditional Territory will become developed, whether we
like it or not. The key is to find a reasonable compromise or accommodation: to
carry out planning to protect some of our lands and to ensure that we benefit
from development that does arise.

...
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The location of the Parcel Sales, the potential deposits of shale gas and other
unconventional forms of gas, the exploratory drilling, and related infrastructure
all indicate that the Parcel Sales are primarily related to the eventual
development of shale gas and other unconventional gas. In short, potential
development of these lands is not merely theoretical. The lands are being
purchased, with vast sums of money being spent, for a purpose: to develop the
resources on those lands. We ask you to review the materials in the binders in
order to inform your consultation with Dene Tha' in respect of the Parcel Sales.

...

We are often told by the Crown that the time to consult is not at the Land Sale
stage, but rather when the Crown receives project applications. We disagree with
a project-by-project approach for a number of reasons. First, once the lands are
sold, there is an inevitable momentum for development. All rights take a
backseat to development. Second, project-by-project consultation, including
Terms of Reference for environmental assessments, taken narrow approach in
terms of scoping, including scoping of potential indirect and cumulative impacts.
Third, there is often little or no focus on our rights and what is needed to sustain
those rights. Our experience with project-by-project "consultation" is that it leads
to the "death by a thousand cuts" of our rights. This is evident from the
uncontrolled development of other parts of our Traditional Territory.

...

... What is missing from the decision-making and regulatory review process for
the Parcel Sales is accurate and adequate information to answer this basic
question: is there enough land left within the vicinity of the Parcel Sales
(assuming development of shale gas and other resources) on which our First
Nation can meaningfully exercise our rights now and into the future - so that
we are not required, yet again, to go "elsewhere" and so that we are not
ultimately left with no more "elsewheres" to go.

[Double emphasis original.]

45 Chief Ahnassay proposed a three-pronged approach moving-forward: entering into a land-use
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planning process with DTFN to identify lands which ought to be protected from further
development; for those areas which are not to be protected, entering into discussions of how DTFN
can benefit economically from their development; and discussing an Economic Benefits
Agreement/revenue-sharing agreement in relation to such development.

46 On August 27, 2009, Mr. Paterson provided Ms. Kyle with a draft summary of DTFN uses in
the area of the deferred petroleum and natural gas parcels. This was in the form of a chart indicating
whether the parcels included sacred/ceremonial sites or gathering areas, and whether they were the
sites of both historical and current use for fishing, hunting and trapping. Mr. Patterson requested
further site-specific information.

47 Ms. Kyle responded with a letter dated October 12, 2009, attaching a series of maps showing
DTFN berry & medicinal plant gathering areas, trapping areas, sacred sites, fishing areas, camps &
settlements, trails and migration routes, traditional ecological knowledge areas, and hunting areas.
These were all superimposed over the Key Response Area and, within that, the area of the proposed
parcel sale postings. There was no delineation of matters such as relative importance or frequency
of use. Similarly, interviews of DTFN members provided to MEM described traditional activities,
many of which took place in Alberta, but without detailed site-specific information relating to the
area of the proposed parcel dispositions.

48 I observe parenthetically that while this information illustrated some geographical
intersections between the parcels in question and areas of DTFN traditional use, it did not, I find,
establish a probability of interference with DTFN's meaningful rights to hunt, fish, trap and gather.

(b) The DTFN's Rate of Disturbance Report

49 Further exchanges of correspondence took place before, on November 24, 2009, Ms. Kyle
delivered to MEM a Rate of Disturbance Report prepared by MSES Inc. (Management and
Solutions in Environmental Science) of Calgary. This report discussed the increasing "rate of
disturbance" to DTFN territory in the vicinity of the proposed parcel dispositions, the projected
decrease of natural surface in that area, the effect of disturbance on moose habitat use, and the lack
of a proper analysis of how much land is sufficient for the exercise of a First Nation's traditional
rights.

50 By way of introduction, the report noted:

MSES Inc. (MSES) was retained to measure the changes in land cover within
certain portions of the Traditional Land Use (TLU) area of DTFN. In this study,
the focus area is located in B.C. south of 60 degreesN (Figure 1). The total area
that was analyzed is 31,908 square kilometres. For the purpose of this study we
focus on the disturbance of traditional lands which we understand to mean the
loss of natural land cover resulting from development or human activities.
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51 This focus area thus comprised the area of DTFN traditional land use within British Columbia,
of which the area of the proposed parcel sales formed a relatively small part in the northeast corner.
It did not focus on areas of DTFN traditional land use in Alberta or the Northwest Territories.

52 MSES went on to describe its methodology, and its conclusions concerning the rate of
disturbance:

2.1 Past and Current Disturbances

The rate of disturbance through industrial activities was calculated based on
satellite imagery. Using a series of satellite Landsat5 images we calculated the
yearly rate of converting natural surfaces to industrial ones from 1993 to present
...

In our ecological research and evaluations we typically find that animals avoid
the disturbance by humans near industrial activities. This area in the vicinity of
industrial features is typically called a "zone of influence" (ZOI). Moreover, in
our experiences working with First Nations, we have learned that local hunters
and trappers also avoid the areas near industrial activities. Consequently, in
addition to analyzing the effects of direct vegetation clearing and the simple
length of linear corridors, we have applied a ZOI around each footprint and each
linear industrial feature.

A 250 m ZOI around the footprints of developments and the centerlines of linear
corridors was applied based on the potential for reduced animal activity and
hunting and trapping activity near industrial features. The distance of 250 m was
chosen because, for example, moose sign (such as tracks or faecal pellets) was
found to be reduced within 200 m of roads (Rolley and Keith 1980), Woodland
Caribou avoid industrial features within about 250 m (but avoidance could be
greater or smaller for some features during some seasons, Dyer et al. 2001), and
other mammals have been observed to avoid industrial features within this
distance (Forman et al. 2003) ....

Clearly the ZOI differs widely with parameters such as wildlife species, the type
of industrial features and related activities, and the ecological context
(reproductive cycle, hunting or predation regimes, habitat structure and quality).
However, it appears that in the absence of detailed information on any of these
parameters the 250 m distance is a reasonable approximation for a zone within
which First Nations could not effectively exercise their Treaty Rights.
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Assuming that the sensory disturbance includes a ZOI of 250 m near any
industrial feature, of the 31,908 square kilometres land area in the BC portion of
this study, 19% was disturbed in 1993, 27% in 2002, and 31% in 2008 (Figure 2).

53 Assuming that the yearly rate of disturbance would remain constant in the future at 260 square
kilometres per year, the calculated average over the past 15 years, the authors concluded that the
projected disturbance of all natural land cover would be 100% by 2095.

54 The report concludes as follows:

4.0 Recommendations and Closure

Information is now needed on how much land is "sufficient land" to exercise
traditional rights. In other words, an analysis is essential to show how much land
a First Nation requires to exercise its rights. Is the remaining 69% in the year
2008 sufficient for this purpose? If yes, how much more development can occur
until the threshold is reached when First Nations can no longer exercise their
rights in the BC focus area? Whether it is at the current state or at some future
development scenario, the observed rate of development begs the question: will
the First Nations and their culture disappear from the landscape or will regional
development planning somehow accommodate the existence of First Nations?
Our results provide a basis for discussion between the DTFN and industry and
government, with the hope that such discussion will lead to avenues by which the
DTFN can be involved in regional land-use planning, setting targets and
thresholds that would achieve a balance between industrial development and
effective traditional land-use.

(c) Further Correspondence and Information Exchange: December 2009 -
March 2010

55 In a letter dated December 18, 2009, the Minister of Energy and Mines wrote to Chief
Ahnassay to respond to the Chief's letter of August 12. The Minister apologized for the delay. He
then referred to the Consultation Agreement between the parties, and confirmed the Ministry's
commitment to fulfilling its obligations under that agreement.

56 Turning to the Chief's suggestion that the Crown had often indicated that the time to consult
was not at the land sales stage, but rather at the project application stage, the Minister assured the
chief that he did not share that position:
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The Ministry has demonstrated this by engaging the DTFN in meaningful
consultation and, to support those consultations, has deferred all parcels within
the Cordova Embayment Boundary since May 2008. Further, the Ministry has
provided the DTFN with considerable information, both in face-to-face meetings
and through correspondence, in support of consultation on those parcels. It is my
understanding that in the coming weeks, the Ministry will be sharing with you
our "Preliminary Potential Impact Assessment for Petroleum and Natural Gas
Parcels within the Cordova Embayment Boundary" (Assessment) for your review
and comments prior to the Ministry making decisions on which parcels could
proceed to disposition.

57 Responses to matters raised by Ms. Kyle were set out in a letter dated January 8, 2010, from
Ms. Mah-Paulson, Director of Resource Development, Oil and Gas Titles Branch. Among other
things, Ms. Mah-Paulson noted that Caribou management is a priority for the Province, and that
MEM and MOE were in discussions on management strategies that would be applicable to oil and
gas activities. She further noted that the Ministry had been deferring parcels which overlaps
significantly with Boreal Caribou type A ungulate winter range and wildlife habitat areas.

58 Concerning groundwater contamination and health issues, Ms. Mah-Paulson observed that the
OGC protects potable groundwater under the Drilling and Production Regulation, and included a
link to the OGC fact sheet concerning fracturing and disposal of fluids.

59 Turning to the MSES rate of disturbance report, Ms. Mah-Paulson advised that MEM was
comprehensively reviewing it, but could not support the report's methodology relating to its
footprint analysis. She advised that the Ministry would shortly be sharing its "Preliminary Potential
Impact Assessment for the Cordova Embayment Boundary".

60 With respect to the Boreal Caribou issue addressed by Ms. Mah-Paulson, the MEM and MOE
established a body called the Petroleum and Natural Gas Caribou Tactical Team in December of
2009 for the purpose of implementing interim measures to maintain conservation options for Boreal
Caribou pending decisions concerning the nature and extent of permanent habitat protection. The
team subsequently made recommendations to Ms. Nash, the statutory decision-maker, that included
maintaining the deferral of 29 parcels pending further reviews by the team. This did not occur as an
outcome of consultation with the DTFN, but rather pursuant to a broader government initiative to
protect Caribou habitat that involved a congruency of wider public interests with those of the
DTFN.

61 By letter dated March 22, 2010, Ms. Mah-Paulson finally delivered the MEM's Draft
Preliminary Potential Impact Assessment report (the "Preliminary Assessment") to legal counsel for
the DTFN, and provided further information in answer to questions raised by Chief Ahnassay in his
August letter two of which answers were these:

Question 1: What steps will your government take to analyze the potential direct,
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indirect and cumulative social, economic, cultural and environmental impacts of
the Parcel Sales and reasonably foreseeable development arising therefrom, as
well as, the potential impacts on our section 35 rights?

Response: As identified above, the Ministry has prepared the draft Preliminary
Assessment. In the draft Preliminary Assessment, the Ministry identifies its view
as to the potential direct impact on DTFN treaty rights from PNG tenure
dispositions and associated potential oil and gas activities in support of
development of the CEB.

The Ministry is also of the opinion that strategies are in place to avoid and/or
mitigate any potential impacts on First Nation treaty rights to the use of tenure
caveats as well as through the Oil and Gas Commission's operational
considerations and application-specific consultations.

...

Question 4: Are you prepared to work with us to identify and properly assess the
cumulative impact of all existing, planned and reasonably foreseeable
development in the vicinity of the Parcel Sales, specifically as that development
affects our ability to meaningfully exercise our section 35 rights? If not, why not?

Response: The Ministry has had discussions with other government departments
through the pre-tenure in referral process, which has identified that oil and gas is
the primary industrial activity taking place in the CEB. The draft Preliminary
Assessment captures the primary footprint within the area of these deferred
parcels, considers potential impacts in support of development of the CEB shale
formation and takes into account, among other considerations, the context of
other limited industrial activity in the DTFN Key Response Area (KRA). The
Ministry, and at the activity stage the Oil and Gas Commission, have sufficient
legislative and regulatory tools to manage oil and gas development in an
environmentally responsible manner; therefore the Ministry is of the opinion that
there is no need for a cumulative impacts study.

(d) The MEM's Draft Preliminary Potential Impact Assessment

62 Ms. Mah-Paulson described the purpose of the Preliminary Assessment as two-fold:
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1. To summarize, to this point in the consultation process, the Ministry's
views as to any potential impacts on DTFN treaty rights from petroleum
and natural gas (PNG) tenure dispositions in the CDB; and

2. To further inform this consultation process based on the DTFN response to
the draft Preliminary Assessment.

63 The assessment itself set out the following:

PURPOSE

The purpose of this report is to set out a preliminary assessment of the potential
impacts on Dene Tha' First Nation treaty rights as a result of petroleum and
natural gas (PNG) tenure dispositions and associated potential oil and gas
activities resulting from development of the Cordova Embayment shale
formation.

64 The document continued with a review of the background, and an overview of the pre-tenure
referral process:

The purpose of this referral process is to provide the DTFN with an opportunity
to identify comments, concerns or issues they may have in respect of those
proposed PNG parcels and on its provision to MEMPR to enable that information
to be appropriately taken into consideration into determining:

* if the proposed parcel(s) can be made available for disposition or
not; and

* if the proposed PNG parcel(s) are made available, but considerations
may need to be given to avoid or mitigate any potential adverse
impact on the treaty rights of the DTFN.

PNG parcels which proceed to disposition are issued with the following rights:

* exclusive rights to the subsurface formation being acquired through
the dispositions; and

* the authority to make applications to the OGC for on-the-ground
activities.

Through the PNG disposition process, no authority to conduct any activities on
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the lands is provided. As per the [Consultation Agreement], consultation will
occur between the OGC, the DTFN and where appropriate, the proponent, on all
applications for service activities that may result from issuing the tenure (i.e.,
well authorization, etc.).

65 Turning to the current level of activity within the Cordova Embayment Boundary and the Key
Response Area, the Preliminary Assessment noted that existing oil and gas activity had been
targeting the Jean Marie geological formation and that existing activity in support of that
development had utilized horizontal wells with wellheads spaced more than two kilometres apart for
gas production. The Ministry estimated the current petroleum and natural gas surface footprint
within the CEB to be less than 1.0% of the total surface land area. Applying the same analysis to the
entire DTFN Key Response Area, including all registered trap lines, the Ministry concluded that the
existing petroleum and natural gas footprint was less than 1.1%.

66 The report then turned to potential activity:

MEMPR, based on review of the formations requested in the proposed parcels,
anticipates that the proposed parcels, if made available, would be developed
using a shale gas technique, which would include central pads designed to reduce
land disturbance is by concentrating several wellheads together on one pad ....

Based on discussions with producers currently developing Plans for Activities
within the Horn River Basin, another shale gas area within British Columbia,
MEMPR anticipates the total land disturbance per pad, including access roads,
types and surface pads containing the wells, to be approximately 27 hectares.
One twenty wellhead pad with 6 completed intervals in each horizontal well
would replace the need for 160 vertical wells, significantly reducing the surface
footprint.

The same analysis was then put forward as was outlined by Mr. Patterson in 2008: assuming one
pad per 750-1000 hectares, the potential shale gas activity within the CEB was conservatively
estimated to result in a surface footprint covering 2.7% to 3.6% of the total area. It was thought that
that percentage may be reduced in practice if steps were taken, for instance, to coordinate
development plans among neighboring tenure holders or to coordinate or utilize existing
infrastructure rather than building new.

67 After reviewing the overlap of registered trap lines with the proposed parcels, the Preliminary
Assessment then reviewed the consultation process and the concerns raised by the DTFN including
direct effects on their treaty rights, and cumulative effects. With respect to direct effects, the report
concluded that the impact would be low because of the very small size of the estimated PNG
footprint. On the subject of cumulative effects, the Ministry said this:
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MEMPR does not share the view that a cumulative effects study is required
before government makes a decision on whether or not to proceed with PNG
tenure dispositions within the CEB. MEMPR, through this assessment, has
identified that the existing oil and gas footprint is estimated to be less than 1.0%
within the CEB and less than 1.1% within the KRA and based on discussions
with the Integrated Land Management Bureau (ILMB) and Ministry of Forests
and Range, and on MEMPR's review of the referral responses from other
Provincial agencies, MEMPR has identified that oil and gas is the primary
industry activity taking place within the CEB and within the KRA.

68 Similarly concluding that a regional land-use planning process was not required before the
government could make a decision on whether to proceed with PNG tenure dispositions, given the
existing strategies in place to avoid or mitigate potential adverse impacts, the MEM and the OGC,
"in the interest of relationship building, and to ensure that potential adverse impacts on the DTFN
treaty rights are avoided or mitigated" offered two initiatives: a Cordova Embayment Boundary
Information Sharing Process (ISP), and a Tenure Holders Group & Area Operating Protocol (the
"operating protocol").

69 The ISP contemplated the joint mapping of known interests within the CEB, such as wildlife,
water, archaeology, cultural heritage sites, gravesites and existing and proposed PNG footprints,
identifying potential key information gaps, working together to ensure the availability of resources
in support of filling those gaps, and having this as a living document available to the consultation
process when reviewing new PNG tenure requests or applications for activity.

70 The operating protocol proposal contemplated exploring the option of a tenure holders group
to help ensure minimization of the development footprint, and inclusion of First Nations in the
developmental planning process to minimize or avoid potential adverse impacts.

71 The Preliminary Assessment then reviewed the question of Boreal Caribou management
before concluding as follows:

SUMMARY AND CONCLUSIONS

In addition to the information received from the DTFN during the review of the
proposed parcels, MEMPR also considered other related information before the
Crown, which includes, but is not limited to:

* Fort Nelson Land and Resource Management Plan;
* Moose Management Plan in the Peace Region;
* The DTFN 1997 Traditional Use Study;
* Information received as part of the Environmental Assessment Office
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review of the Encana Cabin Gas Plant; and
* DTFN Ethnohistoric Study developed by the Provincial Attorney General

at the request of MEMPR and provided to the DTFN for review and
comment.

In considering all of the above information, MEMPR has made an assessment of
known DTFN interests in relation to potential oil and gas activities which could
take place on the lands within the CEB and is of the view that the impacts on
DTFN treaty rights is anticipated to be low. This conclusion is supported by the
assessment which indicates that:

* the existing oil and gas footprint within the KRA is estimated to be
less than 1.1% and within the CEB is estimated to be less than 1.0%,

* the anticipated future development of the shale formation would
result in an oil and gas footprint within the CEB of less than 3.7%
(in addition to the existing 1.0% in the CEB),

* the principal industrial activity taking place in the CEB is related to
oil and gas, and

* the potential adverse impacts on DTFN treaty rights can be avoided
or mitigated through existing strategies, tenure terms (caveats), the
proposed information sharing process, and other potential options
such as a Tenure Holders Group and/or an Area Operating Protocol.

(e) Further Steps: March - June 2010

72 By letter dated March 26, 2010, Ms. Mah-Paulson gave notice to the DTFN of the parcels that
the MEM was now proposing to dispose of on June 23, 2010, advising:

Please note that the attached referral package only includes a portion of the
deferred PNG parcels within the CEB which the Ministry believes, based on the
Preliminary Assessment and the materials gathered in dialogue with the DTFN
through the consultation process to date, could proceed to disposition pending the
DTFN review and comments on these proposed rights and Preliminary
Assessment. We can confirm that no decision has been made on if these deferred
parcels can proceed to disposition and that the remaining CEB deferred parcels
will remain deferred at this time, pending further analysis.

It was this process that led to the disposal of the 21 parcels here at issue. As noted, a further 31
parcels remained deferred.
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73 Ms. Kyle wrote to Ms. Mah-Paulson on April 22, 2010, commenting on the Preliminary
Assessment, and requesting an opportunity to meet with MEMPR representatives. Ms. Kyle
questioned the Ministry's oil and gas footprint analysis in view of the conclusions in the MSES Rate
of Disturbance Report. Among other things, Ms. Kyle also took issue with the Ministry's focus on
petroleum and natural gas activities, maintaining that all development and activity, including
forestry and agriculture, needed to be taken into account. Ms. Kyle challenged the Ministry's
conclusion that the impacts to DTFN's treaty rights were "anticipated to be low" and expressed
surprise and dismay that the MEM had concluded that there was no need for a cumulative impacts
study. As well, Ms. Kyle expressed her complete disagreement with the assumption that regional
land-use planning was not required because there were sufficient existing strategies in place. She
continued to request landscape-level planning for the area.

74 Ms. Kyle communicated the DTFN's interest in discussing the ISP and area operating
protocols that were suggested and put forward ways to make these processes more meaningful. She
then turned to the issue of boreal caribou before expressing concerns with some of the answers by
the Minister to the questions raised by Chief Ahnassay.

75 Further concerns were expressed by Ms. Kyle in a letter addressed to the Minister dated April
26, 2010. These included a concern that the MEMPR had failed to identify the thresholds or criteria
being used to determine potential impacts to DTFN's Treaty and Aboriginal rights, and the absence
of any substantive plan or measure to address concerns at later stages in the decision-making
process.

76 By now, the positions were entrenched. Ms. Mah-Paulson wrote to DTFN counsel on April
30, 2010, confirming that, following a "detailed review and extended consultation process with the
Dene Tha' First Nation" (including the information in Ms. Kyle's letter as of April 22 and April 26),
the Ministry was of the opinion that it could proceed with the deferred parcels referred on March 26
for disposition on June 23, 2010.

77 Ms. Mah-Paulson acknowledged the DTFN's objections and request for land-use planning and
other study processes. She reiterated that the Ministry did not share the view that these were
necessary before decision could be made, as existing strategies were available to avoid or mitigate
potential adverse impacts.

78 Ms. Mah-Paulson then addressed some of the particular concerns raised by Ms. Kyle,
including the footprint methodology, noting that the Ministry did not consider the methodology
used in the MSES Report to be reasonable.

79 Ms. Mah-Paulson confirmed that the boreal caribou reports that Ms. Kyle had referenced had
been reviewed and considered in determining which parcels could proceed to disposition, and
enclosed a map identifying the proposed parcels and the overlapping boreal caribou core ranges.

80 Turning to the issue of a cumulative impacts assessment, Ms. Mah-Paulson expressed the
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view that the information used in the preliminary assessment provided a good indication as to the
current and estimated future footprint from industrial activities, and reiterated that the Ministry had
applied a precautionary approach. She observed that there was little to no agriculture or forestry
activity in the areas in question, confirming that natural gas and petroleum activity was the primary
industry.

81 Ms. Mah-Paulson confirmed that all of the attachments to Chief Ahnassay's August 2009
letter had been reviewed, but confirmed that the Ministry remained of the opinion that studies to
assess those impacts were not required before the government decided whether to proceed with the
parcels, as any adverse impacts on DTFN treaty rights could be avoided or mitigated through
existing caveats (tenure terms) and by the OGC through its existing regulations, strategies and
operational considerations.

82 With respect to the DTFN's disagreement as to the sufficiency of two caveats initially
proposed to be assigned to particular parcels, the Ministry had assigned additional caveats to reflect
the DTFN interests. Ms. Mah-Paulson also addressed at some length concerns regarding hunting
and fishing, advising that the Ministry had assigned further caveats to deal with these concerns.
Those parcels that overlapped trap lines were given the following caveat:

Parcel overlaps a Dene Tha' First Nation member trap line. Engagement has been
requested by the Dene Tha' First Nation before applications are made to the Oil
and Gas Commission.

83 Ms. Mah-Paulson then described additional caveats designed to address concerns about the
potential impact on fishing, an historic trail, camps and cabins, and water supply. She concluded by
confirming that the Ministry was of the opinion that it had "met its legal obligations with respect to
consultation and, as appropriate, accommodation, such that these parcels can proceed in the June
23, 2010 disposition."

84 On May 11, 2010, Ms. Mah-Paulson and Mr. Paterson met with representatives of DTFN in
High Level, Alberta. One of the focal points of the discussion was the effect of the proposed parcel
dispositions on caribou. Ms. Mah-Paulson explained that they had relied on the MOE's expert
advice, and had set up a working group. While there were no First Nations represented on the
working group, Ms. Mah-Paulson noted that the broader governmental initiative on caribou would
engage First Nations, and offered it to facilitate a meeting between the representatives on the
working group, and DTFN. Another focal point was the OGC's process and whether it was capable
of addressing DTFN's concerns. Ms. Mah-Paulson indicated that the Ministry was willing to
coordinate a meeting among the DTFN, the OGC and the Ministry to discuss the linkages from the
tenure process to the OGC's application review process.

85 There remained a fundamental disagreement between the parties. The DTFN emphatically
rejected the conclusions in the MEM's Preliminary Assessment, and considered it critical that the
Ministry withdraw the parcels until the consultation process was completed to the DTFN's
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satisfaction. They expressed the view that it appeared as though the Ministry had made up its mind
long ago and was merely going through the motions. In response, the Ministry reiterated an
overview of the pre-tenure referral process, highlighting that it was intended to provide an
opportunity for the First Nation to identify "high-level issues or concerns associated with the
disposition of the subsurface tenure", and that the Ministry did not know at that stage where, when,
what or how development would occur. Ms. Mah-Paulson went on to describe further the Ministry's
proposed information sharing process, the intent of which was "to assist in managing development
in a way that allows the DTFN to continue to practice their treaty rights." The DTFN expressed an
interest in participating in this process assuming appropriate terms of reference and funding, but did
not agree that it answered the problem.

86 In essence, they could do no more than agree to disagree. On May 17, 2010, Ms. Kyle
delivered a lengthy letter with extensive enclosures, she began the letter by expressing the DTFN's

... extreme dismay and frustration at MEMPR's decision to post the Parcels for
the June 23, 2010 disposition before answering the questions posed in our letter
of April 22, 2010, or answering the questions we have raised in relation to the
MEMPR's draft Preliminary Potential Impact Assessment (the "Assessment"), or
meeting with the MEMPR to discuss the Assessment. It is critical that
meaningful engagement occur in relation to the assessment of potential impacts.
Since, to date, this is not occurred, we reiterate our request made at the May 11th
meeting that all of the parcels be withdrawn from the June disposition to permit a
meaningful consultation and accommodation process to be undertaken.

[Emphasis original.]

87 Ms. Kyle then went on to set out her client's position in detail. Unswayed, Ms. Mah-Paulson
responded by letter dated June 3, 2010, again stressing the proposed information sharing process as
a means of focusing discussions on "strategies for managing development in a manner in which
First Nations can exercise their Treaty rights". She further noted that the Ministry was interested in
continuing the dialogue process with the DTFN to further address appropriate management and
potential development of the Cordova Embayment shale formation.

88 But, in the meantime, Ms. Mah-Paulson confirmed by separate letter of the same date that the
Ministry had made a decision to make the specified parcels available at the June 23, 2010
disposition, noting:

* MEMPR is of the view that it had adequate information to make a decision
on posting the parcels;

* Additional caveats were added to reflect the DTFN hunting, fishing and/or
trapping interests;

* Information provided to MEMPR through the consultation process

Page 32



regarding the DTFN's exercise of treaty rights overlapping the parcels have
[sic] been made available to the OGC for any consultation with DTFN
regarding natural gas and petroleum activities with respect to those parcels;

* As identified in my April 30, 2010 letter to Mr. Friedman, some of the
parcels will continue to be deferred for further analysis and to ensure
conservation options for boreal caribou while further direction on the
nature and extent of habitat protection for boreal caribou is developed; and

* MEMPR has committed to continue to work with the DTFN in an
information sharing process.

Ms. Mah-Paulson further confirmed that the deferred parcels would continue to be deferred pending
further analysis.

89 The parties continued to exchange correspondence, and Ms. Kyle continued to make requests,
without either side altering its position. In the meantime, the Province established Resource Review
Areas (RRAs) to protect boreal caribou. All proposed natural gas and petroleum development
within those areas would be deferred. Two of these areas were located within the Caribou Calendar
Core Range in the traditional territory of the DTFN, and encompassed approximately 40% of that
range. Although these RRAs were directly adjacent to the areas in which the 21 parcels were
located, none of the parcels overlapped them.

90 The disposition of 108 tenure parcels, including the 21 at issue as being within DTFN
Traditional Territory, proceeded on June 23, 2010.

DISCUSSION

1. The Competing Positions

91 The positions of the parties were clearly articulated in the consultation process described
above.

92 From the petitioner's perspective, the Crown wrongly assessed the depth of consultation
required by improperly limiting its focus to the reduction of the land base according to anticipated
well infrastructure footprints, when what was required in the circumstances was consultation about
the broader strategic implications of selling the tenures in view of anticipated shale gas
development. In particular, the Crown took too narrow a view by considering only the direct impact
from the footprints of anticipated wells and associated infrastructure. What it needed and failed to
consider, the DTFN asserts, were the potential indirect, cumulative and derivative impacts to the
environment and the exercise of the DTFN's treaty rights that would flow from opening this portion
of the Dene Tha's ancestral trapping grounds to the potential for shale gas development.

93 The Crown's position is that it fulfilled its duties in terms of its assessment of the depth of
consultation required, its assessment of the impact, and the extent of its accommodation of the
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DTFN's interests. It, together with the other respondents, focused on the pre-tenure and post-tenure
stages, much as the Consultation Agreement does. From the Crown's perspective, it is impossible to
assess at the pre-tenure stage all of the potential indirect, cumulative and derivative impacts,
because the extent of development is not yet known. Exploration is just that. What is important,
according to the Crown and the other respondents, is that there is a process in place that provides for
appropriate consultation and accommodation in the post-tenure stage, should further development
be proposed and as its extent is understood.

94 Central to the concern of the DTFN is the prospect of the "death by a thousand cuts" that they
submit will follow from a focus limited to direct impact. This was discussed in Halalt First Nation
v. British Columbia (Environment), 2011 BCSC 945. The problem is akin to what I described in
Taseko Mines Limited v. Phillips, 2011 BCSC 1675 at para. 65, in the context of weighing the
balance of convenience in an application for an interlocutory injunction temporarily restraining
activity in a smaller area:

Each new incursion serves only to narrow further the habitat left to them in
which to exercise their traditional rights. Consequently, each new incursion
becomes more significant than the last.

95 Hence the focus of the DTFN to the broader strategic implication of the decision to sell rights
that could lead to shale gas development, asking the question posed by Chief Ahnassay: assuming
development of shale gas resources, will there be enough land left within the vicinity of the parcels
on which the DTFN can meaningfully exercise its Treaty rights now and into the future?

96 I will turn next to consider the standard of review to be applied to the Crown's actions and
decision. Before doing so, I should note that among the many authorities to which I was referred
during argument were two decisions of this Court: Adams Lake Indian Band v. British Columbia,
2011 BCSC 266, and Halalt First Nation. After the hearing of this matter, both of those decisions
were reversed in the Court of Appeal: Adams Lake Indian Band v. Lieutenant Governor in Council,
2012 BCCA 333 (leave to appeal to SCC refused, April 13, 2013, [2012] S.C.C.A. No. 425), and
Halalt First Nation v. British Columbia, 2012 BCCA 472. As a result, the parties delivered further
written submissions concerning the effect of the judgments in the Court of Appeal.

2. The Standard of Review

97 Reciting the law on this issue is not difficult. Applying it in the circumstances of this case is
not easy.

98 In Haida Nation at paras. 61-63, the Court explained that the standard to be applied to
consultation decisions is bifurcated:

On questions of law, a decision-maker must generally be correct: for example,
Paul v. British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585,
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2003 SCC 55. On questions of fact or mixed fact and law, on the other hand, a
reviewing body may owe a degree of deference to the decision-maker. The
existence or extent of the duty to consult or accommodate is a legal question in
the sense that it defines a legal duty. However, it is typically premised on an
assessment of the facts. It follows that a degree of deference to the findings of
fact of the initial adjudicator may be appropriate. The need for deference and its
degree will depend on the nature of the question the tribunal was addressing and
the extent to which the facts were within the expertise of the tribunal: Law
Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20; Paul,
supra. Absent error on legal issues, the tribunal may be in a better position to
evaluate the issue than the reviewing court, and some degree of deference may be
required. In such a case, the standard of review is likely to be reasonableness. To
the extent that the issue is one of pure law, and can be isolated from the issues of
fact, the standard is correctness. However, where the two are inextricably
entwined, the standard will likely be reasonableness: Canada (Director of
Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748.

[Emphasis added.]

99 This approach was followed by Neilson J. (as she then was) in Wii'litswx v. British Columbia
(Minister of Forests), 2008 BCSC 1139, [2008] 4 C.N.L.R. 315:

[15] The existence or extent of the duty to consult or accommodate is a question
of law, in the sense that it defines a legal duty. As set out above, it is based on the
Crown's assessments of the strength of the claim, and the potential seriousness of
the impact of the infringement. Those assessments are questions of law to be
judged on the standard of correctness. However, in that they are typically
premised on an assessment of the facts, a degree of deference to the findings of
fact of the decision maker may be appropriate. Thus, to the extent that this issue
is one of pure law and can be isolated from issues of fact, the standard of review
is correctness. However, where the two are inextricably entwined, the standard of
review will likely be reasonableness.

[16] The adequacy of the consultation process is governed by a standard of
reasonableness. There is some inconsistency in the authorities, however, as to the
proper focus of that analysis.

100 West Moberly First Nations v. British Columbia (Chief Inspector of Mines), 2011 BCCA
247, 18 B.C.L.R. (5th) 234, [2011] 3 C.N.L.R. 343 (leave to appeal to SCC refused, [2011]
S.C.C.A. No. 399) is a case that also involved Treaty 8 rights. The Court of Appeal issued three
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separate judgments that took differing approaches to the question of the standard of review. In the
lead judgment, Finch C.J.B.C. did not directly address the question in relation to the scope of the
duty to consult, but noted:

[141] The question then is whether the consultation process was reasonable. A
reasonable process is one that recognizes and gives full consideration to the
rights of aboriginal peoples, and also recognizes and respects the rights and
interests of the broader community.

101 In his separate concurring reasons, Hinkson J.A. said this:

[174] I accept, as did the chambers judge, the submission of the West Moberly
that the appropriate standard of review in consultation cases for the Crown's
assessment of the extent of its duty to consult is correctness, and that the
appropriate standard of review for assessing the process adopted for a particular
consultation and the results of that process is that of reasonableness.

102 In her dissenting judgment, Garson J.A. approached the question this way:

[188] The Chief Justice described the fundamental issue on this appeal, as
whether the Crown adequately consulted with the petitioners. I adopt for my
analysis of this issue the framework generally set out in Taku River Tlingit First
Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, [2004]
3 S.C.R. 550:

* Did the Crown have a duty to consult, and if indicated, to
accommodate West Moberly First Nations' ("WMFN") interests in
hunting caribou?

* What was the scope and extent of that duty to consult and to
accommodate WMFN?

* Did the Crown fulfill its duty to consult and to accommodate in this
case?

103 After describing the bifurcated standard explained by the Supreme Court of Canada in Haida
Nation, Garson J.A. continued:

[193] I agree with the dicta of Grauer J. in Klahoose First Nation v. Sunshine
Coast Forest District (District Manager), 2008 BCSC 1642, [2009] 1 C.N.L.R.
110, where he summarized and applied Haida Nation at para. 34:

As mandated in the Haida case, supra, the extent of the duty to consult or
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accommodate is a question of law to be judged on the standard of
correctness, although it is capable of becoming an issue of mixed law and
fact to the extent that the appropriate standard becomes that of
reasonableness. The adequacy of the consultation process is governed by a
standard of reasonableness.

[Italic emphasis in original; underline emphasis added.]

[194] In Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, [2010]
3 S.C.R. 103, the Court appeared to adopt a higher standard of review in
assessing the adequacy of consultation (at para. 48):

In exercising his discretion under the Yukon Lands Act and the Territorial
Lands (Yukon) Act, the Director was required to respect legal and
constitutional limits. In establishing those limits no deference is owed to
the Director. The standard of review in that respect, including the adequacy
of the consultation, is correctness. A decision maker who proceeds on the
basis of inadequate consultation errs in law. Within the limits established
by the law and the Constitution, however, the Director's decision should be
reviewed on a standard of reasonableness: Dunsmuir v. New Brunswick,
2008 SCC 9, [2008] 1 S.C.R. 190, and Canada (Citizenship and
Immigration) v. Khosa, 2009 SCC 12, [2009] 1 S.C.R. 339. In other words,
if there was adequate consultation, did the Director's decision to approve
the Paulsen grant, having regard to all the relevant considerations, fall
within the range of reasonable outcomes? [Emphasis added.]

[195] In my view, Beckman's adoption of a higher standard was attributable to
the fact that the case concerned the construction of a modern, comprehensive
treaty; a precise document negotiated by sophisticated and well resourced parties.
In that case, the Crown argued that the treaty was a complete code and there was
no obligation to consult beyond the treaty itself. I would therefore distinguish
Beckman.

[196] Thus, I would apply a reasonableness standard to the question of the
adequacy of the consultation where the historical treaty does not provide the
degree of specificity necessary to ascertain the "correct" process.
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[197] As was held in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010
SCC 43, [2010] 2 S.C.R. 650, at para. 74, "[c]onsultation itself is not a question
of law, but a distinct constitutional process requiring powers to effect
compromise and do whatever is necessary to achieve reconciliation of divergent
Crown and Aboriginal interests". Compromise is a difficult, if not impossible,
thing to assess on a correctness standard.

[198] In summary, the Crown's determination of the scope and extent of its duty
to consult must be assessed on a correctness standard. But the third Taku
question, as to the adequacy of the consultation and the outcome of the process,
must be assessed on a reasonableness standard as those questions are either
questions of fact or mixed fact and law. The consultation process must also meet
the administrative law standards of procedural fairness.

104 I pause, respectfully, to add my own comments to those of Garson J.A. concerning the
conundrum posed by Justice Binnie's choice of words in the Beckman decision when he stated that
"a decision maker who proceeds on the basis of inadequate consultation errs in law". At first glance,
this seems inconsistent with previous statements by the Supreme Court in cases such as Haida
Nation and Taku River.

105 I have already reviewed how, as discussed in Haida Nation, the standard of review of the
question of scope and extent of duty can move from correctness towards reasonableness depending
on the extent to which the decision inextricably combined questions of fact and law. In Beckman, it
seems to me, as in the judgment of Finch C.J.B.C. in West Moberly First Nations, we have a hint
that the real question comes down to the adequacy of the consultation process which will itself, to
an extent, determine the correctness of the scope. In other words, if the process did not accomplish a
reasonable result, then it was probably carried out pursuant to an incorrect assessment of its proper
scope.

106 One of the distinguishing features of this case is that, from at least the Crown's perspective,
the consultation process is fluid and ongoing. From the perspective of the DTFN, however, that
cannot cure the fact that it started out on the wrong foot because of a scope assessment that was
wrong in law, judged on the correctness standard.

107 It is, however, clear to me from the evidence that the Crown's determination of the extent and
scope of its duty to consult was inextricably bound up with its assessment of the underlying
question of the direct and potential impact of the 21 tenure sales on the DTFN's treaty rights in the
Key Response Area. This question turns on factual analyses, as indicated in the competing
impact/disturbance reports. Thus, as suggested above, the issue of the scope and extent of the duty
to consult in this case is intertwined with the issue of the adequacy of the consultation.

108 Whether a duty to consult and, if indicated, to accommodate existed is clearly a question of
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law, and was never in doubt in this case. Not only did the Crown acknowledge the existence of such
a duty throughout, but the Crown had also entered into a Consultation Agreement with the DTFN
aimed at covering the very sort of situation that arose. But when it comes to the Crown's assessment
of the scope and extent of that duty, I conclude that in the circumstances of this case, the
"correctness" of the Crown's assessment depends upon the "reasonableness" of that assessment's
underpinning. We have a question of mixed law and fact so the standard, in effect, becomes one of
reasonableness as noted in the passage from Haida Nation quoted above.

3. The Scope of the Crown's Duty to Consult

109 DTFN submits that, as a matter of law, the proper scope of accommodation in the
circumstances of this case must necessarily extend to the broader strategic implications of selling
the tenures, including all direct, indirect, cumulative and derivative impacts of the proposed action.
I am unable to agree.

110 It is true that in Haida Nation, the Court stated that the Province had a duty to consult and
perhaps accommodate on tree farm licence decisions, on the ground that they reflected:

... the strategic planning for utilization of the resource. Decisions made during
strategic planning may have potentially serious impacts on Aboriginal right and
title. [Para. 76.]

That statement was made, however, in the context of determining at what stage the duty to consult
arose, not the scope of that duty.

111 DTFN also relied on the following passage from Rio Tinto Alcan v. Carrier Sekani Tribal
Council, 2010 SCC 43, [2010] 2 S.C.R. 650:

[44] Further, government action is not confined to decisions or conduct which
have an immediate impact on lands and resources. A potential for adverse impact
suffices. Thus, the duty to consult extends to "strategic, higher-level decisions"
that may have an impact on aboriginal claims and titles [citation omitted].
Examples include the transfer of tree licences which would have permitted the
cutting of old-growth forest (Haida Nation); the approval of a multi-year forest
management plan for a large geographic area (Klahoose First Nation v. Sunshine
Coast Forest District (District Manager), 2008 BCSC 1642, [2009] 1 C.N.L.R.
110); the establishment of a review process for a major gas pipeline (Dene Tha'
First Nation v. Canada (Minister of Environment), 2006 FC 1354, [2007] 1
C.N.L.R. 1, aff'd 2008 FCA 20, 35 C.E.L.R. (3d) 1); and the conduct of a
comprehensive inquiry to determine a Province's infrastructure and capacity
needs for electricity transmission (An Inquiry into British Columbia's Electricity
Transmission Infrastructure & Capacity Needs for the Next 30 Years, Re, 2009
CarswellBC 3637 (B.C.U.C.)).
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112 But once again, the context of that statement was different from the situation before me.
First, the Court was addressing the question of what government action engages the duty to consult.
There was never any doubt that the duty was engaged in this case. Second, as the Court of Appeal
points out in Halalt First Nation in relation to the same passage from Rio Tinto:

[132] The reason for the concern was articulated by the Court in para. 47. In such
cases, current Crown conduct may constrain the ability of the Crown to respond
appropriately in the future; it "may remove or reduce the Crown's power to
ensure that the resource is developed in a way that respects aboriginal interests in
accordance with the owner of the Crown. The aboriginal people would thus
effectively lose or find diminished their constitutional right to have their interests
considered in development decisions."

The context for that concern was the example of a contract that transfers power over a resource
from the Crown to a private party, thereby removing or reducing the Crown's power to ensure that
the resource is developed in a way that respects Aboriginal interests.

113 In my view, that concern does not arise in this case. The consultation process, consistent with
the Consultation Agreement, contemplated an ongoing, staged consultation involving different
levels of government, but never leaving the ambit of the authority of the Crown.

114 The question before me, then, is different from that considered in cases such as Rio Tinto,
Haida Nation and Klahoose First Nation. Those cases make it clear that a duty to consult will arise
in relation to strategic higher-level decisions notwithstanding the existence of later opportunities for
consultation in the contemplated process. Thus, in both Haida Nation and Klahoose First Nation,
the Crown could not avoid consultation at the strategic higher-level decision stage by pointing to the
existence of subsequent opportunities at the operational stage.

115 What the cases do not say, however, as a matter of law, is what the scope of that first-stage
consultation must be. On the contrary, Haida Nation makes it clear in para. 45 that:

[e]very case must be approached individually. Each must also be approached
flexibly, since the level of consultation required may change as the process goes
on and new information comes to light.

116 In this case, the Crown seemed to conclude that the extent of its duty to consult at the
pre-sales stage was towards the lower end of the Haida Nation spectrum. In Haida Nation, the
Supreme Court of Canada described the consultation spectrum at paras. 43 and 44:

... the concept of the spectrum may be helpful, not to suggest watertight legal
compartments but rather to indicate what the honour of the Crown may require in
particular circumstances. At one end of the spectrum like cases where the claim
to title is weak, the Aboriginal right limited, or the potential for infringement
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minor. In such cases, the only duty on the Crown may be to give notice, disclose
information, and discuss any issues raised in response to the notice.
""[C]onsultation" in its least technical definition is talking together for mutual
understanding": T. Isaac and A. Knox, "The Crown's Duty to Consult Aboriginal
People" (2003), 41 Alta. L. Rev. 49, at p. 61.

At the other end of the spectrum lie cases where a strong prima facie case for the
claim is established, the right and potential infringement is of high significance to
the Aboriginal peoples, and the risk of non-compensable damage is high. In such
cases the consultation, aimed at finding a satisfactory interim solution, may be
required. While precise requirements will vary with the circumstances, the
consultation required at this stage may entail the opportunity to make
submissions for consideration, formal participation in the decision-making
process, and provision of written reasons to show that aboriginal concerns were
considered and to reveal the impact they had on the decision. This list is neither
exhaustive, nor mandatory for every case.

117 The Crown submits that although it purported to assess the extent of its duty to consult as
being towards the lower end of the spectrum at the pre-tenure stage, in fact the scope of consultation
in which it engaged was at the middle level of the spectrum. From my review of the consultation
record, I agree. The parties did not merely talk together for mutual understanding, nor did the
Crown limit itself to giving notice, disclosing information and discussing issues. The DTFN made
extensive and wide-ranging submissions. Each party prepared and exchanged Traditional Use
Reports. The DTFN commissioned and submitted its MSES Rate of Disturbance Report. The MEM
prepared and disclosed its Preliminary Assessment. A great deal of information, economic,
environmental, scientific and speculative, was exchanged. The DTFN was not engaged in the actual
decision-making process, but processes were put in place to involve the DTFN in ongoing
development decisions that could give rise to potential adverse impacts on its treaty rights.

118 In assessing the scope and extent of its duty to consult, the Crown was obliged to take into
account the potential for adverse impact on DTFN treaty rights. That is clear from Haida Nation
and West Moberly First Nations. The seriousness of the Crown's proposed course of action on the
Aboriginal people is one of the principal contextual factors that govern the content of the duty to
consult, as noted in both Haida Nation and Mikisew Cree First Nation (at para. 63). In this case, the
Crown's assessment in relation to "potential oil and gas activities which could take place on the
lands within the CEB" was that "the impacts on DTFN treaty rights is [sic ] anticipated to be low".

119 If that conclusion was unreasonable, then the Crown's assessment of the scope of its duty to
consult at the pre-tenure stage was, in my view, incorrect. This is because the combination of the
existence of established treaty rights with the potential for significant adverse impacts on those
rights would give rise in law to a requirement for consultation at the high end of the spectrum. The

Page 41



staged process of consultation contemplated by the Consultation Agreement could not limit this
obligation. If, however, the Crown's impact assessment was reasonable in the circumstances, then it
follows, I find, that its assessment of the scope of its duty at the middle level was correct in law. In
this regard, I concern myself with what the Crown did, rather than with what it said.

120 The Crown's impact assessment must be viewed contextually, rather than taken in isolation.
It was not a once-and-forever conclusion. The parties were engaged in an ongoing process and were
subject to a Consultation Agreement. The decision itself related to the sale of the subsurface rights
that would constitute the first stage in potential shale gas development, but would not inevitably
lead to such development throughout the affected area. Nevertheless, the Crown addressed the
potential impact of anticipated development and considered the availability of a process that would
deal with subsequent stages depending upon what level of development would occur.

121 Given this context, it seems to me that it is particularly important to give some deference to
the decision-maker as indicated by the authorities. On the evidence, the Crown took into
consideration a wide range of information and expertise concerning past, current and future effects.
This included:

* experience from development in the Horn River Basin;
* studies and mapping performed by the Ministry of Environment;
* The Fort Nelson Land and Resource Management Plan;
* Mackenzie Valley Pipeline Traditional Use Study;
* DTFN 1997 Traditional Use Study;
* DTFN Traditional Land Use Report ;
* DTFN Ethnohistoric Study developed by the Ministry of Attorney General;
* DTFN MSES Rate of Disturbance Report (with the methodology of which MEM

plausibly disagreed);
* DTFN maps, materials and interviews relating to areas of DTFN traditional uses

in relation to the parcels in question;
* submissions and materials presented by Chief Ahnassay;
* statements from discussions with individual members of the DTFN;
* Moose Management Plan for the Peace Region;
* Boreal Caribou reports and other information from the Caribou Task Force;
* existing and contemplated environmental and wildlife regulations;
* existing and anticipated oil and gas development in the Key Response Area;
* the existence of a consultation protocol in relation to any applications for

approval of on-the-ground activities that might follow from the tenure sales; and
* the availability of mitigation strategies in the parcel sale process.

122 All of this did not, of course, result in agreement with the position of DTFN concerning the
potential for adverse impact, and the need for further study, particularly a cumulative impact study.
But agreement is not the test for scope of consultation. As the Supreme Court of Canada noted in

Page 42



Beckman at para. 14:

The First Nation argues that in exercising his discretion to approve the grant the
Director was required to have regard to First Nation's concerns and to engage in
consultation. This is true. The First Nation goes too far, however, in seeking to
impose on the territorial government not only the procedural protection of
consultation but also a substantive right of accommodation. The First Nation
protests that its concerns were not taken seriously -- if they had been, it contends,
the Paulsen application would have been denied. This overstates the scope of the
duty to consult in this case. The First Nation does not have a veto over the
approval process. No such substantive right is found in the treaty or in the
general law, constitutional or otherwise.

123 Given all of the information available, the Crown's answer to Chief Ahnassay's question, Is
there enough land left within the vicinity of the Parcel Sales (assuming development of shale gas
and other resources) on which our First Nation can meaningfully exercise our rights now and into
the future, was, in essence, Yes -- with the proviso that this assessment is based on current
information and is subject to an ongoing process of consultation as development proceeds.

124 Taking into account the context in which that assessment was made, I find that the Crown's
analysis of the risk of adverse impact was within the range of reasonable outcomes at the pre-tenure
stage. Accordingly, I find that, in law, the mid-level depth of the consultation in which the Crown
engaged was consistent with its duty in the particular circumstances of this case, as well as with the
Consultation Agreement between the parties.

4. The Adequacy of the Consultation Process

125 In assessing the reasonableness of the process in which the Crown engaged, it is, once again,
important to remember the context: the process is ongoing; consultation continues.

126 It is also important to consider the outcomes of the consultation process to date. Of the 52
tenure parcels initially referred within DTFN Traditional Territory, 21 were sold, but the sale of the
remaining 31 was deferred; their status remains deferred subject to further consultation. With
respect to the 21 that were sold, the Ministry added tenure terms (caveats) to reflect relevant DTFN
hunting, fishing or trapping interests, and communicated information concerning overlapping
DTFN treaty rights to the Oil and Gas Commission to assist in consultation concerning activity
applications. The MEM further made a twofold commitment beyond what the Consultation
Agreement required: (1) to continue to work with the DTFN in a formal and meaningful
Information Sharing Process; and (2) to involve the DTFN in the development of a Tenure Holders
Group and/or an Area Operating Protocol.

127 In the meantime, certain concerns of the DTFN, common to all British Columbians, were
being addressed outside the consultation process (but addressed nevertheless), including the
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establishment of Resource Review Areas to protect Boreal Caribou, and the application of the
Environmental Protection and Management Regulation.

128 DTFN asserts that this process cannot be described as reasonable because it does not
adequately address DTFN's legitimate concerns. In particular, DTFN complains that the prospect of
meaningful consultation and accommodation at the OGC stage is extremely limited, while the
prospect of accommodation at the appropriate strategic level is simply absent. Moreover, DTFN
argues that the ISP is not calculated to address the kind of cumulative impact assessment that is
required.

129 I find that in this case, to this stage, the Crown has met the standard discussed by Finch
C.J.B.C. in West Moberly First Nations, as quoted above, of giving full consideration to the rights
of the Aboriginal peoples while also recognising and respecting the rights of the broader
community. That is not to say that I doubt the force of the DTFN's concerns. Ultimately, if the
development of shale gas in the CEB is to continue and grow, the scope of the process of
consultation and, if warranted, accommodation, will likely broaden. It will not be enough to say that
issues raised concerning, for instance, how the DTFN might benefit economically from the
development should be referred to the Minister for Aboriginal Affairs and Reconciliation. The
Crown is not just the MEM or any other Ministry. The Crown is the Province, and just as MEM and
MOE cooperated in addressing concerns about Boreal Caribou, so it is that Her Majesty's Ministers
must work together in ensuring that appropriate accommodation is forthcoming. It should not be for
the First Nation to try to coordinate the Crown's response through the Province's various offices -
see West Moberly First Nations at paras. 103-106, and Halfway River First Nation v. British
Columbia, 1999 BCCA 470, 64 B.C.L.R. (3d) 206 at para. 177. Reconciliation is the goal not of just
one Ministry, but of the Crown.

130 Nevertheless, looking at the decision under review in what I have found to be its proper
context, I conclude that the consultation process in which the Crown engaged was reasonable in the
circumstances. Although the Crown came to different conclusions from those of the DTFN, it
recognized DTFN rights, fully considered them and acted reasonably in doing so. Far from ignoring
DTFN concerns, the Crown took a number of steps to address them as outlined above. The caveats
that the MEM attached to the tenure parcels are one example. While it is true that they are not
binding orders, they are observations of rights that can be ignored only at the peril of the Oil and
Gas Commission, and set a baseline for ongoing consultation. The Crown could certainly have
taken a different approach, but the approach it took was, in my view, within the range of reasonable
responses and was also consistent with its obligations under the Consultation Agreement in force at
the relevant time.

131 Key to my conclusion in this regard is the context to which I have repeatedly referred, of an
ongoing process. As the Crown submitted, the disposition of the 21 parcels in question does not
preclude further broad-based approaches to consultation concerning subsequent land use. In my
view, the disposition not only does not preclude such consultation, but emphasizes the need for it as
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matters progress. It is with this in mind that I turn to address the future.

5. Answering Chief Ahnassay's Question

132 Mikisew Cree First Nation and West Moberly First Nations are both Treaty 8 cases.
Although neither concerned situations where the relevant consultation process was ongoing as in
this case, both give helpful guidance concerning the appropriate content of future consultation.

133 Mikisew Cree First Nation confirms that Treaty 8 did not promise a continuity of
19th-century patterns of land-use (para. 32), and indeed potential land uses, particularly in terms of
the exploitation of natural resources, have changed dramatically since then. On the other hand,
Treaty 8 was based on an assurance of continuity in traditional patterns of economic activity by the
First Nations (para. 47). The key is whether the proposed process is compatible with the honour of
the Crown (para. 59).

134 West Moberly First Nations confirms the forward looking nature of the consultation process
in circumstances such as these, as well as the appropriateness of taking into account the cumulative
impact in the sense of recognising the existing state of affairs in order to address the consequences
of what may result from the proposed programs (paras. 117-119).

135 I have concluded that the process in which the Crown has engaged to date complies with
these guidelines in so far as the June 2010 dispositions are concerned. But the appropriate depth of
consultation will likely become greater, not lesser, as the process continues, as existing parcels
proceed into development and further parcels are sought for disposition. The question posed by
Chief Ahnassay has been answered for the time being, but it was neither possible nor feasible to
answer it once for all time. It remains alive and will have to be addressed again as development
expansion is proposed, to ensure that the Dene Tha' can continue to exercise their treaty rights
meaningfully. Only in that way will the honour of the Crown be maintained.

136 I do not consider it proper for me to attempt now to put in place a specific framework for the
future that will satisfy the parameters I have discussed. There may be many different approaches
that would work, depending upon their content and the circumstances that arise, ranging from Chief
Ahnassay's three-pronged proposal to MEM's proposed information sharing process and operating
protocol. The Crown has indicated that it is quite prepared to engage in a broad-based approach to
consultation concerning land-use as the process continues, and I take it at its word.

CONCLUSION

137 I have found that, in all of the circumstances, the Crown correctly assessed the scope and
extent of its duty to consult with DTFN in relation to the disposition of the tenure parcels in
question, engaging in consultation at the middle level of the Haida Nation spectrum. I have further
found that the consultation process in which the Crown engaged was reasonable in the
circumstances, taking into account the required scope of consultation, the ongoing nature of the
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process, and the steps taken and available to mitigate potential harm.

138 I observe that the Crown's constitutional obligations will continue, likely increasing in scope,
as existing parcels proceed into development and further referrals are requested. The decision under
review, however, is affirmed with the result that the petition must be dismissed.

139 If the parties are unable to come to an agreement concerning costs, they are at liberty to
apply.

J.C. GRAUER J.

Page 46



 

 

IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Dene Tha’ First Nation v. British Columbia  
(Minister of Energy and Mines), 

 2013 BCSC 977 

Date: 20130603 
Docket: S108341 

Registry: Vancouver 
Between: 

Dene Tha' First Nation 

Petitioner 
And: 

The Minister of Energy and Mines and Laurel Nash in her 
capacity as Executive Director of the Oil and Gas Titles 
Branch of the Ministry of Energy and Mines, Nexen Inc., 

Penn West Petroleum Ltd. and Vero Energy Inc. 

Respondents 

Before: The Honourable Mr. Justice Grauer 

Reasons for Judgment 

Counsel for the Petitioner: R. M. Kyle 
V. C. Mathers 

Counsel for the Respondents The Minister of Energy 
and Mines and Laurel Nash: 

Erin K. Christie 
J. J. Oliphant 

Counsel for the Respondent Nexen Inc.: Wally Braul 
S. Young 

Counsel for the Respondent Penn West Petroleum Ltd.: S. Morgan 
R. Wood 

Counsel for the Respondent Vero Energy Inc.: S. Morgan 

Place and Date of Hearing: Vancouver, B.C. 
June 25-29, 2012 

Further Written Submissions: January 25, February 19 
and 22, 2013 

Place and Date of Judgment: Vancouver, B.C. 
June 3, 2013 

  

20
13

 B
C

S
C

 9
77

 (
C

an
LI

I)



Dene Tha’ First Nation v. British Columbia  
(Minister of Energy and Mines) Page 2 

 

Table of Contents Paragraph Range 

INTRODUCTION [1] - [5] 
BACKGROUND [6] - [90] 

1. Treaty 8 [6] - [7] 
2. The Oil and Gas Regulatory Regime [8] - [17] 
3. The Consultation Regime [18] - [21] 
4. The Consultation Process [22] - [90] 

(a) Correspondence and meetings: May 2008 - November 2009 [25] - [48] 
(b) The DTFN’s Rate of Disturbance Report [49] - [54] 
(c) Further Correspondence and Information Exchange:  

December 2009 - March 2010 
[55] - [61] 

(d) The MEM’s Draft Preliminary Potential Impact Assessment [62] - [71] 
(e) Further Steps:  March - June 2010 [72] - [90] 

DISCUSSION [91] - [136] 
1. The Competing Positions [91] - [96] 
2. The Standard of Review [97] - [108] 
3. The Scope of the Crown's Duty to Consult [109] - [124] 
4. The Adequacy of the Consultation Process [125] - [131] 
5. Answering Chief Ahnassay’s Question [132] - [136] 

CONCLUSION [137] - [139] 

  

20
13

 B
C

S
C

 9
77

 (
C

an
LI

I)



Dene Tha’ First Nation v. British Columbia  
(Minister of Energy and Mines) Page 3 

 

INTRODUCTION 

[1] In June of 2010, the Province, through the Ministry of Energy and Mines 

(“MEM”), disposed of 21 parcels of subsurface oil and gas tenures located in the 

Cordova Embayment Boundary Area (“CEB”) in the northeastern corner of British 

Columbia.  In essence, these tenures give their holders the exclusive right to apply 

to the Oil and Gas Commission (“OGC”) for the approval of exploration and 

extraction activities on the parcels.  The expected activities relate to potential shale 

gas development. 

[2] The respondents Nexen Inc., Penn West Petroleum Ltd. and Vero Energy Inc. 

are the current holders of those parcels.   

[3] The 21 parcels are all located within the traditional territory of the Dene Tha' 

First Nation ("DTFN"), and thus within the geographic scope of Treaty No. 8 (1899), 

to which DTFN is a signatory.  In this proceeding, DTFN seeks judicial review of the 

decision of the MEM’s Executive Director of Oil and Gas Titles, Laurel Nash, to sell 

the parcels.  It asks for a declaration that British Columbia had and breached a 

constitutional duty to consult with and accommodate DTFN in relation to potential 

adverse impacts from the parcel sales.  By way of further remedy, it seeks an order 

setting aside the parcel sales as a result of the alleged failure to consult and 

accommodate appropriately, or alternatively, a stay in relation to the development of 

the parcels until the Crown has fulfilled its constitutional obligations. 

[4] The existence of a duty to consult is neither contested nor contestable in view 

of DTFN's status as a signatory to Treaty 8.  Consultation took place.  The question 

is whether what took place was sufficient given the extent of the Crown's duty in the 

particular circumstances of this case.   

[5] Thus, what is at issue is not policy:  whether shale gas development ought to 

be pursued.  That is for the legislature to decide.  What is at issue is process: 

whether, in disposing of the 21 tenure parcels pursuant to a policy of shale gas 

development, the Province fulfilled its constitutionally-mandated obligations arising 

from the treaty between the Crown and the DTFN. 
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BACKGROUND 

1. Treaty 8 

[6] Treaty 8 was signed at Fort Chipewyan in 1899.  It was described by Justice 

Binnie for the Court in the case of Mikisew Cree First Nation v. Canada (Minister of 

Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388: 

[2] Treaty 8 is one of the most important of the post-Confederation 
treaties.  Made in 1899, the First Nations who lived in the area surrendered to 
the Crown 840,000 square kilometres of what is now northern Alberta, 
northeastern British Columbia, northwestern Saskatchewan and the southern 
portion of the Northwest Territories.  Some idea of the size of the surrender is 
given by the fact that it dwarfs France (543,998 square kilometres), exceeds 
the size of Manitoba (650,087 square kilometres), Saskatchewan (651,900 
square kilometres) and Alberta (661,185 square kilometres) and approaches 
the size of British Columbia (948,596 square kilometres).  In exchange for the 
surrender, the First Nations were promised reserves and some other benefits 
including, most importantly to them, the following rights of hunting, trapping 
and fishing: 

And Her Majesty the Queen hereby agrees with the said Indians that 
they shall have the right to pursue their usual vocations of hunting, 
trapping and fishing throughout the tract surrendered as before 
described, subject to such regulations as may from time to time be 
made by the Government of the country, acting under the authority of 
Her Majesty, and saving and excepting such tracts as may be 
required or taken up from time to time for settlement, mining, 
lumbering, trading or other purposes.   

... 

[24] The post-Confederation numbered treaties were designed to open up 
the Canadian west and northwest to settlement and development.  Treaty 8 
itself recites that "the said Indians have been notified and informed by Her 
Majesty's said commission that it is Her desire to open for settlement, 
immigration, trade, travel, mining, lumbering and such other purposes as to 
Her Majesty may seem meet".  This stated purpose is reflected in a 
corresponding limitation on the Treaty 8 hunting, fishing and trapping rights to 
exclude such "tracts as may be required or taken up from time to time for 
settlement, mining, lumbering, trading or other purposes".  The "other 
purposes" would be at least as broad as the purposes listed in the recital, 
mentioned above, including "travel". 

[25] There was thus from the outset an uneasy tension between the First 
Nations' essential demand that they continue to be as free to live off the land 
after the treaty as before and the Crown's expectation of increasing numbers 
of non-aboriginal people moving into the surrender territory. 
... 

[30] In the case of Treaty 8, it was contemplated by all parties that "from 
time to time" portions of the surrendered land would be "taken out" and 
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transferred from the inventory of lands over which the First Nations had 
Treaty rights to hunt, fish and trap, and placed in the inventory of lands where 
they did not.  Treaty 8 lands lie to the north of Canada and are largely 
unsuitable for agriculture.  The commissioners who negotiated Treaty 8 could 
therefore express confidence to the first Nations that, as previously 
mentioned, "the same means of earning a livelihood would continue after the 
treaty as existed before it".... 

[31] I agree with Rothstein J.A. that not every subsequent "taking up" by 
the Crown constituted an infringement of Treaty 8 that must be justified 
according to the test set out in [R. v. Sparrow, [1990] 1 S.C.R. 1075].  In 
Sparrow, it will be remembered, the federal government's fisheries 
regulations infringed the aboriginal fishing right, and had to be strictly 
justified.  This is not the same situation as we have here, where the aboriginal 
rights have been surrendered and extinguished, and the Treaty 8 rights are 
expressly limited to lands not "required are taken up from time to time for 
settlement, mining, lumbering, trading or other purposes".  The language of 
the treaty could not be clearer in foreshadowing change.  Nevertheless the 
Crown was and is expected to manage the change honourably. 
... 
[34] In the case of a treaty the Crown, as a party, will always have notice 
of its contents.  The question in each case will therefore be to determine the 
degree to which conduct contemplated by the Crown would adversely affect 
those rights so as to trigger the duty to consult.  [Haida Nation v. British 
Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, and Taku 
River Tlingit First Nation v. British Columbia (Project Assessment Director), 
2004 SCC 74, [2004] 3 S.C.R. 550] set a low threshold.  The flexibility lies not 
in the trigger ("might adversely affect it") but in the variable content of the 
duty once triggered. 

(Emphasis added by Binnie J.) 

[7] I observe that the dispute before me, as I understand it, is not (or at least not 

yet) about the process by which lands within the geographical scope of Treaty 8 may 

be transferred from the category where the DTFN retain rights to hunt, fish and trap, 

to the other category, where they do not.  Rather, it is about the process which ought 

to govern steps proposed to be taken by the Crown in relation to the lands that have 

an impact upon the DTFN's Treaty rights — steps which, in the modern context, also 

have an economic impact well beyond the geographic scope of the Treaty. 

2. The Oil and Gas Regulatory Regime 

[8] The MEM issues and manages petroleum and natural gas tenures under the 

authority of the Petroleum and Natural Gas Act, R.S.B.C. 1996, c. 361, and 

associated regulations.  The 21 parcels at issue here were among 108 sold on 
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June 23, 2010, through a public disposition of Crown reserves of petroleum and 

natural gas conducted under section 71 of the Act.  The total raised from this 

disposition was $404,864,071.81, from which it is obvious that petroleum and natural 

gas tenure sales are a significant source of revenue for the government.  In addition, 

any ensuing exploration activity may result in infrastructure investment, job creation, 

and the payment of royalties into the provincial coffers.  In the meantime, the 

Province receives annual rent for the holding of subsurface tenure. 

[9] The process begins with a request from third parties that the subsurface 

petroleum and natural gas rights owned by the Province be made available as 

tenures, or parcel sales, in monthly dispositions.  Upon receiving a request for a 

parcel to be included for disposition, MEM conducts an internal review of the parcel 

to identify whether it conflicts with other land use designations. 

[10] If this internal review does not disqualify the parcel in question for tendering, 

then MEM refers the request for comment to various entities that might be affected, 

including municipal governments, other ministries and government agencies, and 

relevant First Nations.  This is known as the Pre-tenure Referral Process. 

[11] The decision to post a requested parcel for tender is based upon a variety of 

considerations and the responses and comments received from interested parties 

through this referral process.  On the basis of the information received, MEM may: 

(a) approve the request for disposition (with any necessary 

caveats or conditions); 

(b) reject the request outright; 

(c) reconfigure the parcel; or 

(d) defer the request for further review, or identify it as requiring 

additional work and investigation including additional 

consultation with First Nations. 
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[12] Once the MEM has approved a parcel for sale, it is made available to third-

party proponents through a competitive bid process.  The successful bidders will 

frequently transfer the parcels to others in subsequent transactions. 

[13] Three of the 21 tenure parcels at issue in this case consisted of Petroleum 

and Natural Gas Leases.  These provide their holders with the exclusive right (but 

not the authority) to produce petroleum and natural gas, and to apply to the OGC for 

activity approvals associated with production.  The remainder of the parcels 

comprised Drilling Licences, which provide their holders with the exclusive right (but 

not the authority) to explore for petroleum and natural gas by drilling wells.  It 

includes the right to apply to the OGC for the approval of activities associated with 

exploration.  A drilling licence can be converted into a lease upon application. 

[14] It is useful to reiterate that these tenures, in either form, do not authorize the 

conduct of any exploration or extraction activities.  Rather, while they give the 

holders the exclusive right to the sub-surface resources within the parcel areas, the 

holders must apply to the OGC for approval of any proposed oil and gas activities.  

This process is governed by the Oil and Gas Activities Act, S.B.C. 2008, c. 36. 

[15] The OGC's mandate includes the regulation of environmental protections 

associated with oil and gas exploration or extraction activities.  Depending on the 

nature and location of the proposed activity, an application to the OGC may be 

required to include Wildlife Management Plans, Archaeological Impact 

Assessments, and reports concerning consultation with First Nations.  Outcomes 

may include issuance of a permit, rejection of the application, issuance of a permit 

with conditions, or the suspension or cancellation of an existing permit. 

[16] Once a permit is issued, permit holders must comply with the Environmental 

Protection and Management Regulation, which requires, among other things, that oil 

and gas activities conserve or protect "cultural heritage resources", which are 

defined as "a site or the location of a traditional societal practice that...is subject to a 

treaty right".  The regulation also permits the Minister of the Environment to 

designate areas and species for protection in relation to oil and gas activity, requires 
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persons carrying out oil and gas activities to ensure that the activity does not cause 

a "material adverse effect" on water quality or flow, and requires the restoration of 

sites to promote the restoration to pre-industrial states of vegetation and wildlife 

habitats. 

[17] It is the disposition stage that is challenged in this case.  The stage of 

applying for permission to carry out oil and gas activities has yet to occur.   

3. The Consultation Regime 

[18] DTFN, the Crown, represented by the Minister of Energy, Mines and 

Petroleum Resources as the department was then styled ("MEMPR") and the 

Commissioner of the OGC, entered into a Consultation Agreement dated October 2, 

2006, which agreement, by its terms, "fulfills any and all information sharing and 

consultation obligations of the Parties regarding oil and gas development."  It was in 

effect throughout the consultation process in this case, expiring on March 31, 2012.  

Its provisions include: 

1.0 PURPOSE 

1.1 The purpose of this Agreement is to assist in the DTFN 
capacity to review and respond to oil and gas activity referrals.  
The funding referred to in this agreement is only for the 
purposes set out in Schedule B and for no other purposes. 

1.2 This Agreement will set out a process for the Province to 
communicate with and consult with DTFN in respect of the 
stages of oil and gas development outlined in Section 3.0 on 
Crown Lands located in the area identified as the Key 
Response Area as set out on the map which is Schedule A 
("Key Response Area"), so as to provide DTFN with an 
opportunity to identify concerns or issues DTFN may have in 
respect of those oil and gas activities, with the intent of 
avoiding or mitigating any potential infringements of the treaty 
rights of DTFN.  The Key Response Area, for this Agreement 
only, is indicated on the map attached as Schedule A of this 
Agreement. 
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... 

3.0 ROLES AND RESPONSIBILITIES - CONSULTATION AND 
INFORMATION SHARING 

CONSULTATION 
Pre-Tenure Stage 

3.1 MEMPR will meet with DTFN to explain and examine 
appropriate methods of information sharing and consultation in 
the Pre-tenure Referral Process. 

3.2 MEMPR will provide to DTFN referral maps for posting 
requests and DTFN will review and provide comments in 
accordance with the MEMPR Pre-tenure Referral Process. 

... 
Oil and Gas Activity Applications 

3.6 The Parties will encourage oil and gas companies to submit 
applications to the Commission well in advance of their 
construction schedule. 

3.7 The Commission will forward to DTFN oil and gas activity 
applications, and relevant documents received from the 
proponent, on Crown Land and contained within the Key 
Response Area (Schedule A). 

3.8 DTFN will review the applications and provide the Commission 
with a written response within 10 working days of receipt of the 
application, or by a later date as agreed by the Parties in 
accordance with section 3.9.  The written response will outline 
DTFN's interests regarding the applications and any concerns 
in respect of, and include any options for the avoidance or 
mitigation or minimize nation of, potential infringement of treaty 
rights or other First Nation related interests 

3.9 DTFN may request an extension on a case-by-case basis to 
the original 10 working days.  For providing the written 
response to the Commission and the Commission will not 
unreasonably withhold its consent to a reasonable extension 
request. 

3.10 The Commission will give due consideration to DTFN's 
response, comments and options. 

3.11 DTFN and the Commission will endeavor to resolve any 
outstanding concerns of DTFN, as identified in DTFN's written 
response, in a timely manner.  The applicant may be involved 
at this stage to assist in resolving any outstanding concerns.   

3.12 If the Commission does not receive DTFN's written response 
as outlined in section 3.8, the Commission, after advising 
DTFN, will proceed with its decision making on the basis of 
available information and any input from other First Nations.   
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3.13 If DTFN and the Commission and, where appropriate, the 
proponent are unable to resolve DTFN's concerns, the 
Commission agrees: 

3.13.1 to provide DTFN with a summary of the 
relevant information it will rely upon and how 
DTFN concerns are being/have been 
addressed in making a decision;   

3.13.2 to provide DTFN with time to review and 
provide further input; 

3.13.3 to indicate when a decision will be made; and 

3.13.4 that, before the date of decision indicated 
under section 3.13.3, the DTFN may request 
a meeting between the Chief and the 
Commissioner, or their designates, to attempt 
to resolve any outstanding concerns.  This 
shall occur within 5 working days of the 
decision date indicated in 3.13.3.  If the Chief 
and the Commissioner, or their designates, 
are unable to meet or confer, the Commission 
will proceed with its decision-making. 

3.14 If additional concerns are put forward in writing by the DTFN 
under section 3.13.2 and are not resolved under 
section 3.13.4, the Commission, upon request of the DTFN, 
will provide a written summary of how it took into consideration 
those accidental concerns. 

3.15 The Commission upon request, will provide DTFN with a copy 
conditions placed upon any approval, based on DTFN’s input 
and subject to Commission procedures. 

[19] The "Key Response Area" referred to in section 1.2 covered a geographic 

area agreed among the parties (MEM, OGC and DTFN) as covering the locations 

where consultation would be required in relation to oil and gas activity referrals, and 

were meant to reflect the area in which DTFN practised its traditional activities.  It 

included the area of the parcels in question.  In January of 2009, DTFN requested 

an expansion to the Key Response Area.  OGC and MEM agreed to negotiate such 

an expansion, and in the meantime MEM agreed to notify DTFN of any proposed 

partial dispositions located within the requested area of expansion. 

[20] The agreement obliged the Province to provide the DTFN with capacity 

funding in the approximate amount of $450,000 annually, for its assistance in 
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reviewing and responding to oil and gas referrals at both the pre-tenure and activity 

applications stages. 

[21] It will be observed that, by the terms of the agreement, most of the prescribed 

consultation process takes place at the stage of the Oil and Gas Activity 

Applications. 

4. The Consultation Process 

[22] A Consultation Chronology prepared by counsel in chart form is 39 pages 

long.  For present purposes, I propose to concentrate on the process that took place 

between the Crown and DTFN in relation to the disposition of parcels including the 

ones in question.  This process began in May of 2008 and culminated in the sale of 

the parcels in question on June 23, 2010.  What follows is by no means an 

exhaustive description of that process, but is rather a summary of what I consider to 

be the more important aspects of it. 

[23] It is relevant to note that the 21 parcels at issue did not derive from a single 

referral to the DTFN.  Rather, they comprised parcels from three different referrals.  

The first was in May of 2008 in relation to a proposed disposition in August of that 

year.  The second was in October of 2008 in relation to a proposed disposition in 

February of 2009.  The third was in January of 2009 in relation to a proposed 

disposition in April of 2009.  Through the consultation process, all parcels proposed 

for disposition were deferred until June of 2010.  As part of the June 2010 tenure 

referral process, the 21 parcels at issue were sold, but MEM deferred 31 other 

parcels due to concerns raised by DTFN, particularly with respect to the potential 

impact on caribou.  These 31 all remain in a state of deferral.  That status will not 

change without further consultation. 

[24] A fourth group of parcels proposed for disposition on May 20, 2009, were not 

listed for sale, but were deferred at the request of the DTFN. 
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(a) Correspondence and meetings: May 2008 - November 2009 

[25] In addition to engaging with DTFN in the initial referral process in May of 

2008, MEM referred the proposed dispositions to a number of other potentially 

affected aboriginal communities and requested comments from various government 

agencies (such as the Ministry of Environment, or MOE) and local governments. 

[26] DTFN's initial response was to request more time to review the parcels "for its 

land-use planning in a new area", and MEM accordingly deferred those parcels.  

There followed an extensive exchange of correspondence as both parties sought 

further information from the other, and attempted to schedule a meeting.  Counsel 

for the DTFN advised that her client needed "full and complete information about 

potential uses for the lands at issue as the sales proceed".   

[27] In response, MEM's representative, Mr. Paterson of the Oil and Gas Titles 

Branch, noted that he was unable to provide specific information about potential 

development of the particular parcels, but sought to provide examples of the type of 

activities that might occur: 

If the petroleum and natural gas rights for parcels 0808152 to 0808174 
proceed to sale and are successfully acquired, it is anticipated the companies 
making the acquisitions will apply for authorizations to carry out additional 
surface activity particularly relating to the initial water/sand fracture 
treatments to bring wells into production. 

It is anticipated that central pads, designed to reduce land disturbance by 
concentrating several wellheads together on one pad, will be employed.  This 
expected "shale gas" concept involves drilling many horizontal wells, spaced 
about 200 metres apart.  The central pads could concentrate up to 24 
wellheads in one location, to reduce surface use. 
The total land disturbance per pad, including access roads and surface pads 
containing the wells, is calculated by a major operator at 27 hectares per pad.  
One twenty wellhead pad with six completed intervals in each horizontal well 
would replace the need for 160 vertical wells, drastically reducing surface 
use. 

We expect approximately one pad per 3 or 4 sections.  Three sections is 
about 750 hectares and four sections is just over 1000 hectares, so 27 
hectares of roads and well pad use per 750-1000 hectares is expected to be 
used. 

After each well is drilled it is treated over about 6 intervals with about 4000 
cubic metres of water and 100 tonnes of sand per interval.  Therefore, the 
amount of water, sand and completion tracking units used is very large at the 
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beginning of production.  Production is then anticipated to decline for 2 or 3 
years and then stabilize for several decades allowing for a longer than 
conventional production cycle. 

[28] Mr. Paterson provided an enhanced map of the area.  He also requested 

"detailed information...about the [DTFN’s] rights and uses in the area of the parcels" 

to assist in understanding the potential impacts from the proposed sale.  A meeting 

suggested for October of 2008 was postponed at DTFN's request in order to permit 

their legal counsel to attend, and MEM agreed not to sell or post for sale any of the 

parcels in the meantime. 

[29] As part of the ongoing exchange of information, counsel for DTFN requested 

that the Ministry provide a "strength of claim" analysis (see Haida Nation v. British 

Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511).  Counsel for 

MEM, Ms. Annie Thuan, declined to do so, in my view properly, on the ground that 

the DTFN had no "claim" to be assessed, but rather was the beneficiary of 

established treaty rights of which the Province was well aware.  Ms. Thuan also 

declined to advise DTFN of the Ministry's assessment of the depth of consultation 

required on the ground that such information was based upon legal advice and was 

privileged - a somewhat startling position that was subsequently modified. 

[30] In early October of 2008, a further referral package was provided to DTFN 

concerning additional proposed tenures to be considered for disposition in the 

February 25, 2009 sale.  As with the May 2008 package, it was referred also to other 

First Nations and government agencies. 

[31] A meeting was finally scheduled to take place in Bushe River, Alberta, on 

November 19, 2008, and MEM confirmed that no parcel dispositions would take 

place prior to the proposed meeting.  I pause to observe that DTFN reserves are all 

located in Alberta.  There is none in British Columbia.  Approximately 1,800 of the 

band's 2,400 members reside on-reserve. 

[32] DTFN supplied an extensive Traditional Land-Use Report in early November 

of 2008. 
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[33] By letter dated November 14, 2008, to counsel for DTFN, Ms. Thuan 

reiterated that it was not possible at that time to specify the activities and land uses 

that would take place on the parcels until they were sold, and applications were 

submitted to the OGC for activity approval.  She referred to the anticipated uses 

described by Mr. Paterson.  The letter also discussed the Fort Nelson Land and 

Resource Management Plan which referenced a traditional use study completed by 

the DTFN in 1997. 

[34] By letter dated November 17, 2008, Chief Ahnassay of the DTFN wrote to the 

Minister in relation to the proposed parcel dispositions, setting out the concerns that 

remain the basis for the DTFN's position in this proceeding.  That letter included the 

following passages: 

We see pre-tenure consultation as an important strategic stage at which there 
is a realistic opportunity to accommodate our concerns about the impacts of 
development and to carry out planning related thereto, before companies 
acquire rights and expectations that the parcels will be developed. 
... 

In my view, DTFN has a unique perspective with respect to oil and gas 
development.  I say this because our people have lived with the impacts of oil 
and gas development within our Traditional Territory for fifty years.  Our 
Traditional Territory is already covered by significant numbers of oil and gas 
producing wells, oil sands projects, many kilometres of seismic lines and 
pipelines, forestry and many kilometres of roads associated with such activity.  
We continue to be inundated with new applications for forestry, oil and gas 
and other industrial activities every year. 

Such activities have made it increasingly difficult for our members to exercise 
our Treaty and Aboriginal rights to hunt, fish, trap, gather and carry out our 
traditional pursuits within parts of our Traditional Territory and we are 
concerned about the potential for the parcel sales and resulting development 
thereon to further contribute to these difficulties. 
... 

As we have stated on many occasions to your Government, we are extremely 
concerned about the impacts of oil and gas and other development on the 
quality and quantity of water on which we rely to exercise our rights and 
which support the ecosystem.  You need to understand that we do not hunt, 
fish, trap and gather merely for sport, recreation or amusement; it is the 
essence of who we are, how we live, and how we learn and pass down our 
culture.  The more that access to our land is cutoff and blocked and the more 
that important spiritual and ceremonial sites are destroyed, the more a part of 
our culture dies. 
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... What is missing from the regulatory review process is accurate and 
adequate information to answer this basic question: is there enough land left 
within our Traditional Territory where we can exercise our rights now and in 
the future in a meaningful way - so that we are not required, yet again, to go 
"elsewhere" to do so. 

[Emphasis added.] 

[35] The first meeting took place as scheduled on November 19, 2008, between 

MEM and DTFN representatives, including legal counsel for both parties.  At the 

outset, DTFN insisted, rather unhelpfully, that the meeting did not amount to 

consultation, but was an "exploratory" meeting for the purpose of preliminary 

information gathering.  MEM counsel acknowledged that the meeting did not 

constitute the consultation process, but took the position that it was part of it.  

Among the issues reviewed were the tenure referral process, the OGC application 

process, the location of prior sales within DTFN territory, timelines provided under 

the Consultation Agreement, the process for shale gas production, and the 

availability of funding under the Consultation Agreement.  There were also 

references by DTFN members to the prospect of remuneration in exchange for oil 

and gas activities occurring on their respective trap lines.  DTFN made a number of 

requests for further information. 

[36] The second meeting took place on January 22, 2009.  In the meantime, 

counsel for MEM had responded to a number of requests for information dealing 

with matters such as environmental impact assessments, wildlife mitigation plans, 

archaeological impact assessments, and prior parcel dispositions.  MEM counsel 

also confirmed that an OGC representative would attend the meeting to discuss the 

OGC consultation process, and offered to arrange for a representative from Devon 

Canada to attend to provide an overview on the shale gas process.  With respect to 

the duty to consult, Ms. Thuan said this: 

I understood your request in your letter to me of October 21, 2008 as relating 
to the Province's legal position generally on the duty to consult that applies to 
proposed land sales in the treaty context.  As I have explained in my earlier 
e-mail, this is not the type of information we can provide.  The Ministry will 
however share its preliminary assessment of the potential impacts the 
proposed disposition may have on DTFN's treaty rights and the appropriate 
level of consultation that applies in the circumstances.  At that point, the 
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DTFN will have the opportunity to provide comment on the Ministry's 
preliminary assessment. 

The Ministry is not in a position to prepare the preliminary assessment 
without having first engaged in a dialogue with the DTFN about the potential 
impacts the proposed disposition may have on their treaty rights.  As you 
would recall, we did not get to this agenda item at the November 2008 
meeting. 

[37] The January meeting included discussion on DTFN's Traditional Use Study 

methodology, discussion on the history of DTFN trapping, a description of the shale 

gas exploration process including water use, ongoing research taking place in the 

Horn River Basin concerning water recycling and sustainability, studies considering 

the use of non-potable groundwater, and regulation of water use by the OGC (short-

term) and the Ministry of Environment (long-term). 

[38] Following this meeting, counsel for the DTFN, Ms. Kyle, wrote a number of 

letters to set out her client's position on various issues, and requesting further 

information. 

[39] By letter dated April 9, 2009, Ms. Nash, (as noted, the ultimate decision-

maker in this case) wrote to Ms. Kyle.  Ms. Nash referred Ms. Kyle, again, to the 

Integrated Land Management Bureau concerning questions on the Fort Nelson Land 

and Resource Management Plan, confirmed that a Ministry impact assessment was 

under preparation, and discussed the impact of shale gas development: 

Shale gas development represents new opportunities and technological 
challenges to both industry and government.  Geoscience BC is 
administering a series of research programs to ensure the orderly and 
environmentally sustainable development of this resource in British Columbia.  
One such project in the Horn River Basin is seeking to develop innovative 
solutions, including the identification of potential water sources for gas 
production and appropriate sites for spent water disposal.  The knowledge 
acquired through this study can be applied in the Cordova Basin and may 
significantly reduce the surface environmental footprint of development and 
help to protect surface fresh water aquifers.  Geoscience BC is committing up 
to five million dollars to this program; funding that will be matched with 
contributions from industry, academia and other project partners. 

Shale gas development will be planned and implemented in a way that duly 
considers a variety of values, including First Nation interests and 
environmental impacts.  The BC Oil and Gas Commission's (OGC) 
determination that the proposed parcels are not in any wildlife habitat areas 
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or areas of concern for wildlife is supported by studies and mapping 
performed by the Ministry of Environment (MOE). 

In your letter, you also raised concerns regarding the impact of development 
activities on species such as Boreal Caribou.  As the Boreal Caribou is 
federally listed as threatened under the Species at Risk Act, the Province is 
currently engaging in recovery planning.  This planning extends to the due 
consideration of caribou populations in the development of shale gas policy.  
The employee is also presently considering Caribou management planning 
for the Northern Caribou.  As you may be aware, the Province has already 
undertaken Recovery Implementation and Planning for the Mountain Caribou 
that extend from the Hart Ranges south to the U.S. border. 

I also understand that an Environmental Protection and Management 
Regulation is being drafted under the Oil & Gas Activities Act (OGAA).  This 
new regulation specifically addresses sensitive habitat areas, such as Winter 
Range Habitat and Ungulate Winter Range, and will establish the new 
regulatory requirements applicable to all oil and gas activities in these areas.  
The MOE has participated directly in the development of this regulation and 
the specific regulatory requirements that will become applicable when the 
OGAA is brought into effect by government. 

[40] On the issue of accommodation, Ms. Nash wrote: 

As previously mentioned in this letter, Ministry staff is currently assessing the 
impact of the proposed sale on the DTFN's treaty rights and any appropriate 
accommodation measures (including the inclusion of caveat provisions on 
parcels put forward for sale).  The Ministry has already deferred several 
parcels in response to concerns put forward by the DTFN.  Any discussion of 
other measures, such as an Economic Benefit Agreement, are outside of this 
Ministry's mandate and should be directed to the Ministry of Aboriginal 
Relations and Reconciliation. 

Ms. Nash then went on to review the funding available to assist the DTFN in 

reviewing oil and gas related activity referrals, pursuant to the Consultation 

Agreement. 

[41] On April 27, 2009, the MEM delivered its own Traditional Use Report to 

DTFN.  This report was prepared by the Aboriginal Research Group of the Ministry 

of Attorney General.  The MEM asked for DTFN's comments, and requested further 

site specific information on particular parcels.  It was confirmed that there would be 

no development permitted within the specific protected areas of the Thinahtea North 

and South Protected Boundaries.   
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[42] In separate correspondence, Mr. Thrift of MEM provided information including 

total land disturbance anticipated under an approved application, and a study 

relating to impacts of oil and gas activities on furbearing species.  Mr. Thrift further 

advised that while the degree of impact from the proposed disposition was difficult to 

determine without specific land-use information from DTFN, MEM was proceeding 

with such an assessment and was reviewing a variety of materials including the 

Mackenzie Valley Pipeline Traditional Use Study, the DTFN Traditional Land Use 

Report, the DTFN's 1997 Traditional Use Study and the MEM's own Traditional Use 

Report. 

[43] There was a great deal of correspondence back and forth both demanding 

and providing information, not always to the parties' satisfaction.  Although Ms. Kyle 

suggested in correspondence that MEM had merely been going through the motions 

of consultation without attempting to address her client's concerns meaningfully, I do 

not find that to have been the case.  As I read the materials, those representing the 

MEM were working hard to provide the appropriate information and to take into 

account and respond to the DTFN's legitimate concerns.  The perceived difficulty in 

engagement appears to me to be due at least in part to the fact that, as Ms. Nash 

had indicated, both sides were dealing with new opportunities and new challenges.  

[44] By letter dated August 12, 2009, Chief Ahnassay wrote jointly to the Minister 

of Aboriginal Relations and Reconciliation and the Minister of Energy and Mines, 

attaching four binders of materials relating to shale gas exploration in general.  

These materials included research articles, press releases and Internet postings, 

largely relating to the adverse environmental impact of shale gas development.  

Among the points raised by Chief Ahnassay: 

[After describing the Dene Tha’ traditional lifestyle:] As indicated later in this 
letter, we are not "anti-development" per se.  However, it must be recognized 
that, for us, our preference is that we can continue to live on the land and 
sustain ourselves and our culture from the land.  At the same time, we are not 
naïve and realize that more of our Traditional Territory will become 
developed, whether we like it or not.  The key is to find a reasonable 
compromise or accommodation: to carry out planning to protect some of our 
lands and to ensure that we benefit from development that does arise. 
... 
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The location of the Parcel Sales, the potential deposits of shale gas and other 
unconventional forms of gas, the exploratory drilling, and related 
infrastructure all indicate that the Parcel Sales are primarily related to the 
eventual development of shale gas and other unconventional gas.  In short, 
potential development of these lands is not merely theoretical.  The lands are 
being purchased, with vast sums of money being spent, for a purpose: to 
develop the resources on those lands.  We ask you to review the materials in 
the binders in order to inform your consultation with Dene Tha’ in respect of 
the Parcel Sales. 
... 

We are often told by the Crown that the time to consult is not at the Land Sale 
stage, but rather when the Crown receives project applications.  We disagree 
with a project-by-project approach for a number of reasons.  First, once the 
lands are sold, there is an inevitable momentum for development.  All rights 
take a backseat to development.  Second, project-by-project consultation, 
including Terms of Reference for environmental assessments, taken narrow 
approach in terms of scoping, including scoping of potential indirect and 
cumulative impacts.  Third, there is often little or no focus on our rights and 
what is needed to sustain those rights.  Our experience with project-by-
project "consultation" is that it leads to the "death by a thousand cuts" of our 
rights.  This is evident from the uncontrolled development of other parts of our 
Traditional Territory. 
... 

...What is missing from the decision-making and regulatory review process for 
the Parcel Sales is accurate and adequate information to answer this basic 
question: is there enough land left within the vicinity of the Parcel Sales 
(assuming development of shale gas and other resources) on which our 
First Nation can meaningfully exercise our rights now and into the 
future - so that we are not required, yet again, to go "elsewhere" and so 
that we are not ultimately left with no more "elsewheres" to go. 
 
[Double emphasis original.] 

[45] Chief Ahnassay proposed a three-pronged approach moving-forward: 

entering into a land-use planning process with DTFN to identify lands which ought to 

be protected from further development; for those areas which are not to be 

protected, entering into discussions of how DTFN can benefit economically from 

their development; and discussing an Economic Benefits Agreement/revenue-

sharing agreement in relation to such development. 

[46] On August 27, 2009, Mr. Paterson provided Ms. Kyle with a draft summary of 

DTFN uses in the area of the deferred petroleum and natural gas parcels.  This was 

in the form of a chart indicating whether the parcels included sacred/ceremonial sites 

or gathering areas, and whether they were the sites of both historical and current 
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use for fishing, hunting and trapping.  Mr. Patterson requested further site-specific 

information. 

[47] Ms. Kyle responded with a letter dated October 12, 2009, attaching a series 

of maps showing DTFN berry & medicinal plant gathering areas, trapping areas, 

sacred sites, fishing areas, camps & settlements, trails and migration routes, 

traditional ecological knowledge areas, and hunting areas.  These were all 

superimposed over the Key Response Area and, within that, the area of the 

proposed parcel sale postings.  There was no delineation of matters such as relative 

importance or frequency of use.  Similarly, interviews of DTFN members provided to 

MEM described traditional activities, many of which took place in Alberta, but without 

detailed site-specific information relating to the area of the proposed parcel 

dispositions. 

[48] I observe parenthetically that while this information illustrated some 

geographical intersections between the parcels in question and areas of DTFN 

traditional use, it did not, I find, establish a probability of interference with DTFN’s 

meaningful rights to hunt, fish, trap and gather. 

(b) The DTFN’s Rate of Disturbance Report 

[49] Further exchanges of correspondence took place before, on November 24, 

2009, Ms. Kyle delivered to MEM a Rate of Disturbance Report prepared by MSES 

Inc. (Management and Solutions in Environmental Science) of Calgary.  This report 

discussed the increasing "rate of disturbance" to DTFN territory in the vicinity of the 

proposed parcel dispositions, the projected decrease of natural surface in that area, 

the effect of disturbance on moose habitat use, and the lack of a proper analysis of 

how much land is sufficient for the exercise of a First Nation's traditional rights. 

[50] By way of introduction, the report noted: 

MSES Inc. (MSES) was retained to measure the changes in land cover within 
certain portions of the Traditional Land Use (TLU) area of DTFN.  In this 
study, the focus area is located in B.C. south of 60°N (Figure 1).  The total 
area that was analyzed is 31,908 km².  For the purpose of this study we focus 
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on the disturbance of traditional lands which we understand to mean the loss 
of natural land cover resulting from development or human activities.   

[51] This focus area thus comprised the area of DTFN traditional land use within 

British Columbia, of which the area of the proposed parcel sales formed a relatively 

small part in the northeast corner.  It did not focus on areas of DTFN traditional land 

use in Alberta or the Northwest Territories. 

[52] MSES went on to describe its methodology, and its conclusions concerning 

the rate of disturbance: 

2.1 Past and Current Disturbances 

The rate of disturbance through industrial activities was calculated based on 
satellite imagery.  Using a series of satellite Landsat5 images we calculated 
the yearly rate of converting natural surfaces to industrial ones from 1993 to 
present... 

In our ecological research and evaluations we typically find that animals avoid 
the disturbance by humans near industrial activities.  This area in the vicinity 
of industrial features is typically called a "zone of influence" (ZOI).  Moreover, 
in our experiences working with First Nations, we have learned that local 
hunters and trappers also avoid the areas near industrial activities.  
Consequently, in addition to analyzing the effects of direct vegetation clearing 
and the simple length of linear corridors, we have applied a ZOI around each 
footprint and each linear industrial feature. 

A 250 m ZOI around the footprints of developments and the centerlines of 
linear corridors was applied based on the potential for reduced animal activity 
and hunting and trapping activity near industrial features.  The distance of 
250 m was chosen because, for example, moose sign (such as tracks or 
faecal pellets) was found to be reduced within 200 m of roads (Rolley and 
Keith 1980), Woodland Caribou avoid industrial features within about 250 m 
(but avoidance could be greater or smaller for some features during some 
seasons, Dyer et al. 2001), and other mammals have been observed to avoid 
industrial features within this distance (Forman et al. 2003).... 

Clearly the ZOI differs widely with parameters such as wildlife species, the 
type of industrial features and related activities, and the ecological context 
(reproductive cycle, hunting or predation regimes, habitat structure and 
quality).  However, it appears that in the absence of detailed information on 
any of these parameters the 250 m distance is a reasonable approximation 
for a zone within which First Nations could not effectively exercise their 
Treaty Rights. 
Assuming that the sensory disturbance includes a ZOI of 250 m near any 
industrial feature, of the 31,908 km² land area in the BC portion of this study, 
19% was disturbed in 1993, 27% in 2002, and 31% in 2008 (Figure 2). 
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[53] Assuming that the yearly rate of disturbance would remain constant in the 

future at 260 km² per year, the calculated average over the past 15 years, the 

authors concluded that the projected disturbance of all natural land cover would be 

100% by 2095. 

[54] The report concludes as follows: 

4.0 Recommendations and Closure 

Information is now needed on how much land is "sufficient land" to exercise 
traditional rights.  In other words, an analysis is essential to show how much 
land a First Nation requires to exercise its rights.  Is the remaining 69% in the 
year 2008 sufficient for this purpose?  If yes, how much more development 
can occur until the threshold is reached when First Nations can no longer 
exercise their rights in the BC focus area?  Whether it is at the current state 
or at some future development scenario, the observed rate of development 
begs the question: will the First Nations and their culture disappear from the 
landscape or will regional development planning somehow accommodate the 
existence of First Nations?  Our results provide a basis for discussion 
between the DTFN and industry and government, with the hope that such 
discussion will lead to avenues by which the DTFN can be involved in 
regional land-use planning, setting targets and thresholds that would achieve 
a balance between industrial development and effective traditional land-use. 

(c) Further Correspondence and Information Exchange:  
December 2009 - March 2010 

[55] In a letter dated December 18, 2009, the Minister of Energy and Mines wrote 

to Chief Ahnassay to respond to the Chief's letter of August 12.  The Minister 

apologized for the delay.  He then referred to the Consultation Agreement between 

the parties, and confirmed the Ministry's commitment to fulfilling its obligations under 

that agreement. 

[56] Turning to the Chief's suggestion that the Crown had often indicated that the 

time to consult was not at the land sales stage, but rather at the project application 

stage, the Minister assured the chief that he did not share that position: 

The Ministry has demonstrated this by engaging the DTFN in meaningful 
consultation and, to support those consultations, has deferred all parcels 
within the Cordova Embayment Boundary since May 2008.  Further, the 
Ministry has provided the DTFN with considerable information, both in face-
to-face meetings and through correspondence, in support of consultation on 
those parcels.  It is my understanding that in the coming weeks, the Ministry 
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will be sharing with you our "Preliminary Potential Impact Assessment for 
Petroleum and Natural Gas Parcels within the Cordova Embayment 
Boundary" (Assessment) for your review and comments prior to the Ministry 
making decisions on which parcels could proceed to disposition. 

[57] Responses to matters raised by Ms. Kyle were set out in a letter dated 

January 8, 2010, from Ms. Mah-Paulson, Director of Resource Development, Oil and 

Gas Titles Branch.  Among other things, Ms. Mah-Paulson noted that Caribou 

management is a priority for the Province, and that MEM and MOE were in 

discussions on management strategies that would be applicable to oil and gas 

activities.  She further noted that the Ministry had been deferring parcels which 

overlaps significantly with Boreal Caribou type A ungulate winter range and wildlife 

habitat areas. 

[58] Concerning groundwater contamination and health issues, Ms. Mah-Paulson 

observed that the OGC protects potable groundwater under the Drilling and 

Production Regulation, and included a link to the OGC fact sheet concerning 

fracturing and disposal of fluids. 

[59] Turning to the MSES rate of disturbance report, Ms. Mah-Paulson advised 

that MEM was comprehensively reviewing it, but could not support the report's 

methodology relating to its footprint analysis.  She advised that the Ministry would 

shortly be sharing its "Preliminary Potential Impact Assessment for the Cordova 

Embayment Boundary". 

[60] With respect to the Boreal Caribou issue addressed by Ms. Mah-Paulson, the 

MEM and MOE established a body called the Petroleum and Natural Gas Caribou 

Tactical Team in December of 2009 for the purpose of implementing interim 

measures to maintain conservation options for Boreal Caribou pending decisions 

concerning the nature and extent of permanent habitat protection.  The team 

subsequently made recommendations to Ms. Nash, the statutory decision-maker, 

that included maintaining the deferral of 29 parcels pending further reviews by the 

team.  This did not occur as an outcome of consultation with the DTFN, but rather 
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pursuant to a broader government initiative to protect Caribou habitat that involved a 

congruency of wider public interests with those of the DTFN. 

[61] By letter dated March 22, 2010, Ms. Mah-Paulson finally delivered the MEM's 

Draft Preliminary Potential Impact Assessment report (the "Preliminary 

Assessment") to legal counsel for the DTFN, and provided further information in 

answer to questions raised by Chief Ahnassay in his August letter two of which 

answers were these:   

Question 1:  What steps will your government take to analyze the potential 
direct, indirect and cumulative social, economic, cultural and environmental 
impacts of the Parcel Sales and reasonably foreseeable development arising 
therefrom, as well as, the potential impacts on our section 35 rights? 

Response:  As identified above, the Ministry has prepared the draft 
Preliminary Assessment.  In the draft Preliminary Assessment, the Ministry 
identifies its view as to the potential direct impact on DTFN treaty rights from 
PNG tenure dispositions and associated potential oil and gas activities in 
support of development of the CEB. 

The Ministry is also of the opinion that strategies are in place to avoid and/or 
mitigate any potential impacts on First Nation treaty rights to the use of tenure 
caveats as well as through the Oil and Gas Commission's operational 
considerations and application-specific consultations. 
... 

Question 4:  Are you prepared to work with us to identify and properly assess 
the cumulative impact of all existing, planned and reasonably foreseeable 
development in the vicinity of the Parcel Sales, specifically as that 
development affects our ability to meaningfully exercise our section 35 rights?  
If not, why not? 

Response:  The Ministry has had discussions with other government 
departments through the pre-tenure in referral process, which has identified 
that oil and gas is the primary industrial activity taking place in the CEB.  The 
draft Preliminary Assessment captures the primary footprint within the area of 
these deferred parcels, considers potential impacts in support of development 
of the CEB shale formation and takes into account, among other 
considerations, the context of other limited industrial activity in the DTFN Key 
Response Area (KRA).  The Ministry, and at the activity stage the Oil and 
Gas Commission, have sufficient legislative and regulatory tools to manage 
oil and gas development in an environmentally responsible manner; therefore 
the Ministry is of the opinion that there is no need for a cumulative impacts 
study. 
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(d) The MEM’s Draft Preliminary Potential Impact Assessment 

[62] Ms. Mah-Paulson described the purpose of the Preliminary Assessment as 

two-fold: 

1. To summarize, to this point in the consultation process, the 

Ministry's views as to any potential impacts on DTFN treaty 

rights from petroleum and natural gas (PNG) tenure dispositions 

in the CDB; and 

2. To further inform this consultation process based on the DTFN 

response to the draft Preliminary Assessment. 

[63] The assessment itself set out the following: 

PURPOSE 

The purpose of this report is to set out a preliminary assessment of the 
potential impacts on Dene Tha’ First Nation treaty rights as a result of 
petroleum and natural gas (PNG) tenure dispositions and associated 
potential oil and gas activities resulting from development of the Cordova 
Embayment shale formation. 

[64] The document continued with a review of the background, and an overview of 

the pre-tenure referral process: 

The purpose of this referral process is to provide the DTFN with an 
opportunity to identify comments, concerns or issues they may have in 
respect of those proposed PNG parcels and on its provision to MEMPR to 
enable that information to be appropriately taken into consideration into 
determining: 

 if the proposed parcel(s) can be made available for disposition or 
not; and 

 if the proposed PNG parcel(s) are made available, but 
considerations may need to be given to avoid or mitigate any 
potential adverse impact on the treaty rights of the DTFN. 

PNG parcels which proceed to disposition are issued with the following rights: 

 exclusive rights to the subsurface formation being acquired 
through the dispositions; and 

 the authority to make applications to the OGC for on-the-ground 
activities. 
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Through the PNG disposition process, no authority to conduct any activities 
on the lands is provided.  As per the [Consultation Agreement], consultation 
will occur between the OGC, the DTFN and where appropriate, the 
proponent, on all applications for service activities that may result from 
issuing the tenure (i.e., well authorization, etc.). 

[65] Turning to the current level of activity within the Cordova Embayment 

Boundary and the Key Response Area, the Preliminary Assessment noted that 

existing oil and gas activity had been targeting the Jean Marie geological formation 

and that existing activity in support of that development had utilized horizontal wells 

with wellheads spaced more than two kilometres apart for gas production.  The 

Ministry estimated the current petroleum and natural gas surface footprint within the 

CEB to be less than 1.0% of the total surface land area.  Applying the same analysis 

to the entire DTFN Key Response Area, including all registered trap lines, the 

Ministry concluded that the existing petroleum and natural gas footprint was less 

than 1.1%.   

[66] The report then turned to potential activity: 

MEMPR, based on review of the formations requested in the proposed 
parcels, anticipates that the proposed parcels, if made available, would be 
developed using a shale gas technique, which would include central pads 
designed to reduce land disturbance is by concentrating several wellheads 
together on one pad.... 

Based on discussions with producers currently developing Plans for Activities 
within the Horn River Basin, another shale gas area within British Columbia, 
MEMPR anticipates the total land disturbance per pad, including access 
roads, types and surface pads containing the wells, to be approximately 27 
hectares.  One twenty wellhead pad with 6 completed intervals in each 
horizontal well would replace the need for 160 vertical wells, significantly 
reducing the surface footprint. 

The same analysis was then put forward as was outlined by Mr. Patterson in 2008: 

assuming one pad per 750-1000 hectares, the potential shale gas activity within the 

CEB was conservatively estimated to result in a surface footprint covering 2.7% to 

3.6% of the total area.  It was thought that that percentage may be reduced in 

practice if steps were taken, for instance, to coordinate development plans among 

neighboring tenure holders or to coordinate or utilize existing infrastructure rather 

than building new. 
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[67] After reviewing the overlap of registered trap lines with the proposed parcels, 

the Preliminary Assessment then reviewed the consultation process and the 

concerns raised by the DTFN including direct effects on their treaty rights, and 

cumulative effects.  With respect to direct effects, the report concluded that the 

impact would be low because of the very small size of the estimated PNG footprint.  

On the subject of cumulative effects, the Ministry said this: 

MEMPR does not share the view that a cumulative effects study is required 
before government makes a decision on whether or not to proceed with PNG 
tenure dispositions within the CEB.  MEMPR, through this assessment, has 
identified that the existing oil and gas footprint is estimated to be less than 
1.0% within the CEB and less than 1.1% within the KRA and based on 
discussions with the Integrated Land Management Bureau (ILMB) and 
Ministry of Forests and Range, and on MEMPR's review of the referral 
responses from other Provincial agencies, MEMPR has identified that oil and 
gas is the primary industry activity taking place within the CEB and within the 
KRA. 

[68] Similarly concluding that a regional land-use planning process was not 

required before the government could make a decision on whether to proceed with 

PNG tenure dispositions, given the existing strategies in place to avoid or mitigate 

potential adverse impacts, the MEM and the OGC, "in the interest of relationship 

building, and to ensure that potential adverse impacts on the DTFN treaty rights are 

avoided or mitigated" offered two initiatives: a Cordova Embayment Boundary 

Information Sharing Process (ISP), and a Tenure Holders Group & Area Operating 

Protocol (the "operating protocol"). 

[69] The ISP contemplated the joint mapping of known interests within the CEB, 

such as wildlife, water, archaeology, cultural heritage sites, gravesites and existing 

and proposed PNG footprints, identifying potential key information gaps, working 

together to ensure the availability of resources in support of filling those gaps, and 

having this as a living document available to the consultation process when 

reviewing new PNG tenure requests or applications for activity. 

[70] The operating protocol proposal contemplated exploring the option of a tenure 

holders group to help ensure minimization of the development footprint, and 
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inclusion of First Nations in the developmental planning process to minimize or avoid 

potential adverse impacts. 

[71] The Preliminary Assessment then reviewed the question of Boreal Caribou 

management before concluding as follows: 

SUMMARY AND CONCLUSIONS 

In addition to the information received from the DTFN during the review of the 
proposed parcels, MEMPR also considered other related information before 
the Crown, which includes, but is not limited to: 

 Fort Nelson Land and Resource Management Plan; 

 Moose Management Plan in the Peace Region; 

 The DTFN 1997 Traditional Use Study; 

 Information received as part of the Environmental Assessment Office 
review of the Encana Cabin Gas Plant; and 

 DTFN Ethnohistoric Study developed by the Provincial Attorney 
General at the request of MEMPR and provided to the DTFN for 
review and comment. 

In considering all of the above information, MEMPR has made an 
assessment of known DTFN interests in relation to potential oil and gas 
activities which could take place on the lands within the CEB and is of the 
view that the impacts on DTFN treaty rights is anticipated to be low.  This 
conclusion is supported by the assessment which indicates that: 

 the existing oil and gas footprint within the KRA is estimated to be less 
than 1.1% and within the CEB is estimated to be less than 1.0%, 

 the anticipated future development of the shale formation would result 
in an oil and gas footprint within the CEB of less than 3.7% (in 
addition to the existing 1.0% in the CEB), 

 the principal industrial activity taking place in the CEB is related to oil 
and gas, and 

 the potential adverse impacts on DTFN treaty rights can be avoided or 
mitigated through existing strategies, tenure terms (caveats), the 
proposed information sharing process, and other potential options 
such as a Tenure Holders Group and/or an Area Operating Protocol. 

(e) Further Steps:  March - June 2010 

[72] By letter dated March 26, 2010, Ms. Mah-Paulson gave notice to the DTFN of 

the parcels that the MEM was now proposing to dispose of on June 23, 2010, 

advising: 
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Please note that the attached referral package only includes a portion of the 
deferred PNG parcels within the CEB which the Ministry believes, based on 
the Preliminary Assessment and the materials gathered in dialogue with the 
DTFN through the consultation process to date, could proceed to disposition 
pending the DTFN review and comments on these proposed rights and 
Preliminary Assessment.  We can confirm that no decision has been made on 
if these deferred parcels can proceed to disposition and that the remaining 
CEB deferred parcels will remain deferred at this time, pending further 
analysis. 

It was this process that led to the disposal of the 21 parcels here at issue.  As noted, 

a further 31 parcels remained deferred. 

[73] Ms. Kyle wrote to Ms. Mah-Paulson on April 22, 2010, commenting on the 

Preliminary Assessment, and requesting an opportunity to meet with MEMPR 

representatives.  Ms. Kyle questioned the Ministry's oil and gas footprint analysis in 

view of the conclusions in the MSES Rate of Disturbance Report.  Among other 

things, Ms. Kyle also took issue with the Ministry's focus on petroleum and natural 

gas activities, maintaining that all development and activity, including forestry and 

agriculture, needed to be taken into account.  Ms. Kyle challenged the Ministry's 

conclusion that the impacts to DTFN's treaty rights were "anticipated to be low" and 

expressed surprise and dismay that the MEM had concluded that there was no need 

for a cumulative impacts study.  As well, Ms. Kyle expressed her complete 

disagreement with the assumption that regional land-use planning was not required 

because there were sufficient existing strategies in place.  She continued to request 

landscape-level planning for the area. 

[74] Ms. Kyle communicated the DTFN's interest in discussing the ISP and area 

operating protocols that were suggested and put forward ways to make these 

processes more meaningful.  She then turned to the issue of boreal caribou before 

expressing concerns with some of the answers by the Minister to the questions 

raised by Chief Ahnassay. 

[75] Further concerns were expressed by Ms. Kyle in a letter addressed to the 

Minister dated April 26, 2010.  These included a concern that the MEMPR had failed 

to identify the thresholds or criteria being used to determine potential impacts to 
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DTFN's Treaty and Aboriginal rights, and the absence of any substantive plan or 

measure to address concerns at later stages in the decision-making process. 

[76] By now, the positions were entrenched.  Ms. Mah-Paulson wrote to DTFN 

counsel on April 30, 2010, confirming that, following a "detailed review and extended 

consultation process with the Dene Tha’ First Nation" (including the information in 

Ms. Kyle's letter as of April 22 and April 26), the Ministry was of the opinion that it 

could proceed with the deferred parcels referred on March 26 for disposition on 

June 23, 2010. 

[77] Ms. Mah-Paulson acknowledged the DTFN's objections and request for land-

use planning and other study processes.  She reiterated that the Ministry did not 

share the view that these were necessary before decision could be made, as 

existing strategies were available to avoid or mitigate potential adverse impacts. 

[78] Ms. Mah-Paulson then addressed some of the particular concerns raised by 

Ms. Kyle, including the footprint methodology, noting that the Ministry did not 

consider the methodology used in the MSES Report to be reasonable.  

[79] Ms. Mah-Paulson confirmed that the boreal caribou reports that Ms. Kyle had 

referenced had been reviewed and considered in determining which parcels could 

proceed to disposition, and enclosed a map identifying the proposed parcels and the 

overlapping boreal caribou core ranges. 

[80] Turning to the issue of a cumulative impacts assessment, Ms. Mah-Paulson 

expressed the view that the information used in the preliminary assessment provided 

a good indication as to the current and estimated future footprint from industrial 

activities, and reiterated that the Ministry had applied a precautionary approach.  

She observed that there was little to no agriculture or forestry activity in the areas in 

question, confirming that natural gas and petroleum activity was the primary 

industry. 

[81] Ms. Mah-Paulson confirmed that all of the attachments to Chief Ahnassay’s 

August 2009 letter had been reviewed, but confirmed that the Ministry remained of 
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the opinion that studies to assess those impacts were not required before the 

government decided whether to proceed with the parcels, as any adverse impacts 

on DTFN treaty rights could be avoided or mitigated through existing caveats (tenure 

terms) and by the OGC through its existing regulations, strategies and operational 

considerations. 

[82] With respect to the DTFN's disagreement as to the sufficiency of two caveats 

initially proposed to be assigned to particular parcels, the Ministry had assigned 

additional caveats to reflect the DTFN interests.  Ms. Mah-Paulson also addressed 

at some length concerns regarding hunting and fishing, advising that the Ministry 

had assigned further caveats to deal with these concerns.  Those parcels that 

overlapped trap lines were given the following caveat: 

Parcel overlaps a Dene Tha’ First Nation member trap line.  Engagement has 
been requested by the Dene Tha’ First Nation before applications are made 
to the Oil and Gas Commission. 

[83] Ms. Mah-Paulson then described additional caveats designed to address 

concerns about the potential impact on fishing, an historic trail, camps and cabins, 

and water supply.  She concluded by confirming that the Ministry was of the opinion 

that it had "met its legal obligations with respect to consultation and, as appropriate, 

accommodation, such that these parcels can proceed in the June 23, 2010 

disposition." 

[84] On May 11, 2010, Ms. Mah-Paulson and Mr. Paterson met with 

representatives of DTFN in High Level, Alberta.   One of the focal points of the 

discussion was the effect of the proposed parcel dispositions on caribou.  Ms. Mah-

Paulson explained that they had relied on the MOE's expert advice, and had set up a 

working group.  While there were no First Nations represented on the working group, 

Ms. Mah-Paulson noted that the broader governmental initiative on caribou would 

engage First Nations, and offered it to facilitate a meeting between the 

representatives on the working group, and DTFN.  Another focal point was the 

OGC's process and whether it was capable of addressing DTFN's concerns.  

Ms. Mah-Paulson indicated that the Ministry was willing to coordinate a meeting 
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among the DTFN, the OGC and the Ministry to discuss the linkages from the tenure 

process to the OGC's application review process.   

[85] There remained a fundamental disagreement between the parties.  The 

DTFN emphatically rejected the conclusions in the MEM's Preliminary Assessment, 

and considered it critical that the Ministry withdraw the parcels until the consultation 

process was completed to the DTFN's satisfaction.  They expressed the view that it 

appeared as though the Ministry had made up its mind long ago and was merely 

going through the motions.  In response, the Ministry reiterated an overview of the 

pre-tenure referral process, highlighting that it was intended to provide an 

opportunity for the First Nation to identify "high-level issues or concerns associated 

with the disposition of the subsurface tenure", and that the Ministry did not know at 

that stage where, when, what or how development would occur.  Ms. Mah-Paulson 

went on to describe further the Ministry's proposed information sharing process, the 

intent of which was "to assist in managing development in a way that allows the 

DTFN to continue to practice their treaty rights."  The DTFN expressed an interest in 

participating in this process assuming appropriate terms of reference and funding, 

but did not agree that it answered the problem.   

[86] In essence, they could do no more than agree to disagree.  On May 17, 2010, 

Ms. Kyle delivered a lengthy letter with extensive enclosures, she began the letter by 

expressing the DTFN's  

...extreme dismay and frustration at MEMPR's decision to post the Parcels for 
the June 23, 2010 disposition before answering the questions posed in our 
letter of April 22, 2010, or answering the questions we have raised in relation 
to the MEMPR's draft Preliminary Potential Impact Assessment (the 
"Assessment"), or meeting with the MEMPR to discuss the Assessment.  It is 
critical that meaningful engagement occur in relation to the assessment of 
potential impacts.  Since, to date, this is not occurred, we reiterate our 
request made at the May 11th meeting that all of the parcels be withdrawn 
from the June disposition to permit a meaningful consultation and 
accommodation process to be undertaken. 

[Emphasis original.] 

[87] Ms. Kyle then went on to set out her client's position in detail.  Unswayed, 

Ms. Mah-Paulson responded by letter dated June 3, 2010, again stressing the 
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proposed information sharing process as a means of focusing discussions on 

"strategies for managing development in a manner in which First Nations can 

exercise their Treaty rights".  She further noted that the Ministry was interested in 

continuing the dialogue process with the DTFN to further address appropriate 

management and potential development of the Cordova Embayment shale 

formation. 

[88] But, in the meantime, Ms. Mah-Paulson confirmed by separate letter of the 

same date that the Ministry had made a decision to make the specified parcels 

available at the June 23, 2010 disposition, noting: 

 MEMPR is of the view that it had adequate information to make a 
decision on posting the parcels; 

 Additional caveats were added to reflect the DTFN hunting, fishing 
and/or trapping interests; 

 Information provided to MEMPR through the consultation process 
regarding the DTFN's exercise of treaty rights overlapping the parcels 
have [sic] been made available to the OGC for any consultation with 
DTFN regarding natural gas and petroleum activities with respect to 
those parcels; 

 As identified in my April 30, 2010 letter to Mr. Friedman, some of the 
parcels will continue to be deferred for further analysis and to ensure 
conservation options for boreal caribou while further direction on the 
nature and extent of habitat protection for boreal caribou is developed; 
and 

 MEMPR has committed to continue to work with the DTFN in an 
information sharing process. 

Ms. Mah-Paulson further confirmed that the deferred parcels would continue to be 

deferred pending further analysis. 

[89] The parties continued to exchange correspondence, and Ms. Kyle continued 

to make requests, without either side altering its position.  In the meantime, the 

Province established Resource Review Areas (RRAs) to protect boreal caribou.  All 

proposed natural gas and petroleum development within those areas would be 

deferred.  Two of these areas were located within the Caribou Calendar Core Range 

in the traditional territory of the DTFN, and encompassed approximately 40% of that 
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range.  Although these RRAs were directly adjacent to the areas in which the 21 

parcels were located, none of the parcels overlapped them.   

[90] The disposition of 108 tenure parcels, including the 21 at issue as being 

within DTFN Traditional Territory, proceeded on June 23, 2010. 

DISCUSSION 

1. The Competing Positions 

[91] The positions of the parties were clearly articulated in the consultation 

process described above.   

[92] From the petitioner's perspective, the Crown wrongly assessed the depth of 

consultation required by improperly limiting its focus to the reduction of the land base 

according to anticipated well infrastructure footprints, when what was required in the 

circumstances was consultation about the broader strategic implications of selling 

the tenures in view of anticipated shale gas development.  In particular, the Crown 

took too narrow a view by considering only the direct impact from the footprints of 

anticipated wells and associated infrastructure.  What it needed and failed to 

consider, the DTFN asserts, were the potential indirect, cumulative and derivative 

impacts to the environment and the exercise of the DTFN's treaty rights that would 

flow from opening this portion of the Dene Tha’s ancestral trapping grounds to the 

potential for shale gas development. 

[93] The Crown's position is that it fulfilled its duties in terms of its assessment of 

the depth of consultation required, its assessment of the impact, and the extent of its 

accommodation of the DTFN's interests.  It, together with the other respondents, 

focused on the pre-tenure and post-tenure stages, much as the Consultation 

Agreement does.  From the Crown’s perspective, it is impossible to assess at the 

pre-tenure stage all of the potential indirect, cumulative and derivative impacts, 

because the extent of development is not yet known.  Exploration is just that.  What 

is important, according to the Crown and the other respondents, is that there is a 

process in place that provides for appropriate consultation and accommodation in 
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the post-tenure stage, should further development be proposed and as its extent is 

understood. 

[94] Central to the concern of the DTFN is the prospect of the "death by a 

thousand cuts" that they submit will follow from a focus limited to direct impact.  This 

was discussed in Halalt First Nation v. British Columbia (Environment), 2011 

BCSC 945.  The problem is akin to what I described in Taseko Mines Limited v. 

Phillips, 2011 BCSC 1675 at para. 65, in the context of weighing the balance of 

convenience in an application for an interlocutory injunction temporarily restraining 

activity in a smaller area: 

Each new incursion serves only to narrow further the habitat left to them in 
which to exercise their traditional rights.  Consequently, each new incursion 
becomes more significant than the last.   

[95] Hence the focus of the DTFN to the broader strategic implication of the 

decision to sell rights that could lead to shale gas development, asking the question 

posed by Chief Ahnassay:  assuming development of shale gas resources, will there 

be enough land left within the vicinity of the parcels on which the DTFN can 

meaningfully exercise its Treaty rights now and into the future? 

[96] I will turn next to consider the standard of review to be applied to the Crown's 

actions and decision.  Before doing so, I should note that among the many 

authorities to which I was referred during argument were two decisions of this Court:  

Adams Lake Indian Band v. British Columbia, 2011 BCSC 266, and Halalt First 

Nation.  After the hearing of this matter, both of those decisions were reversed in the 

Court of Appeal: Adams Lake Indian Band v. Lieutenant Governor in Council, 2012 

BCCA 333 (leave to appeal to SCC refused, April 13, 2013), and Halalt First Nation 

v. British Columbia, 2012 BCCA 472.  As a result, the parties delivered further 

written submissions concerning the effect of the judgments in the Court of Appeal. 

2. The Standard of Review 

[97] Reciting the law on this issue is not difficult.  Applying it in the circumstances 

of this case is not easy. 

20
13

 B
C

S
C

 9
77

 (
C

an
LI

I)



Dene Tha’ First Nation v. British Columbia  
(Minister of Energy and Mines) Page 36 

 

[98] In Haida Nation at paras. 61-63, the Court explained that the standard to be 

applied to consultation decisions is bifurcated: 

On questions of law, a decision-maker must generally be correct: for 
example, Paul v. British Columbia (Forest Appeals Commission), [2003] 2 
S.C.R. 585, 2003 SCC 55.  On questions of fact or mixed fact and law, on the 
other hand, a reviewing body may owe a degree of deference to the decision-
maker.  The existence or extent of the duty to consult or accommodate is a 
legal question in the sense that it defines a legal duty.  However, it is typically 
premised on an assessment of the facts. It follows that a degree of deference 
to the findings of fact of the initial adjudicator may be appropriate.  The need 
for deference and its degree will depend on the nature of the question the 
tribunal was addressing and the extent to which the facts were within the 
expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003] 1 
S.C.R. 247, 2003 SCC 20; Paul, supra.  Absent error on legal issues, the 
tribunal may be in a better position to evaluate the issue than the reviewing 
court, and some degree of deference may be required. In such a case, the 
standard of review is likely to be reasonableness.  To the extent that the 
issue is one of pure law, and can be isolated from the issues of fact, the 
standard is correctness.  However, where the two are inextricably entwined, 
the standard will likely be reasonableness: Canada (Director of Investigation 
and Research) v. Southam Inc., [1997] 1 S.C.R. 748. 

[Emphasis added.] 

[99] This approach was followed by Neilson J. (as she then was) in Wii’litswx v. 

British Columbia (Minister of Forests), 2008 BCSC 1139, [2008] 4 C.N.L.R. 315: 

[15] The existence or extent of the duty to consult or accommodate is a 
question of law, in the sense that it defines a legal duty. As set out above, it is 
based on the Crown’s assessments of the strength of the claim, and the 
potential seriousness of the impact of the infringement. Those assessments 
are questions of law to be judged on the standard of correctness. However, in 
that they are typically premised on an assessment of the facts, a degree of 
deference to the findings of fact of the decision maker may be appropriate. 
Thus, to the extent that this issue is one of pure law and can be isolated from 
issues of fact, the standard of review is correctness. However, where the two 
are inextricably entwined, the standard of review will likely be 
reasonableness.  

[16] The adequacy of the consultation process is governed by a standard 
of reasonableness. There is some inconsistency in the authorities, however, 
as to the proper focus of that analysis. 

[100] West Moberly First Nations v. British Columbia (Chief Inspector of Mines), 

2011 BCCA 247, 18 B.C.L.R. (5th) 234, [2011] 3 C.N.L.R. 343 (leave to appeal to 

SCC refused) is a case that also involved Treaty 8 rights.  The Court of Appeal 
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issued three separate judgments that took differing approaches to the question of 

the standard of review.  In the lead judgment, Finch C.J.B.C. did not directly address 

the question in relation to the scope of the duty to consult, but noted: 

[141] The question then is whether the consultation process was 
reasonable.  A reasonable process is one that recognizes and gives full 
consideration to the rights of aboriginal peoples, and also recognizes and 
respects the rights and interests of the broader community. 

[101] In his separate concurring reasons, Hinkson J.A. said this: 

[174] I accept, as did the chambers judge, the submission of the West 
Moberly that the appropriate standard of review in consultation cases for the 
Crown's assessment of the extent of its duty to consult is correctness, and 
that the appropriate standard of review for assessing the process adopted for 
a particular consultation and the results of that process is that of 
reasonableness. 

[102] In her dissenting judgment, Garson J.A. approached the question this way:  

[188] The Chief Justice described the fundamental issue on this appeal, as 
whether the Crown adequately consulted with the petitioners. I adopt for my 
analysis of this issue the framework generally set out in Taku River Tlingit 
First Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, 
[2004] 3 S.C.R. 550: 

 Did the Crown have a duty to consult, and if indicated, to 
accommodate West Moberly First Nations’ (“WMFN”) interests in 
hunting caribou?   

 What was the scope and extent of that duty to consult and to 
accommodate WMFN? 

 Did the Crown fulfill its duty to consult and to accommodate in 
this case? 

[103] After describing the bifurcated standard explained by the Supreme Court of 

Canada in Haida Nation, Garson J.A. continued: 

[193] I agree with the dicta of Grauer J. in Klahoose First Nation v. 
Sunshine Coast Forest District (District Manager), 2008 BCSC 1642, [2009] 1 
C.N.L.R. 110, where he summarized and applied Haida Nation at para. 34: 

As mandated in the Haida case, supra, the extent of the duty to 
consult or accommodate is a question of law to be judged on the 
standard of correctness, although it is capable of becoming an issue 
of mixed law and fact to the extent that the appropriate standard 
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becomes that of reasonableness. The adequacy of the consultation 
process is governed by a standard of reasonableness. 

[Italic emphasis in original; underline emphasis added.] 

[194] In Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, 
[2010] 3 S.C.R. 103, the Court appeared to adopt a higher standard of review 
in assessing the adequacy of consultation (at para. 48): 

In exercising his discretion under the Yukon Lands Act and the 
Territorial Lands (Yukon) Act, the Director was required to respect 
legal and constitutional limits. In establishing those limits no 
deference is owed to the Director.  The standard of review in that 
respect, including the adequacy of the consultation, is correctness.  
A decision maker who proceeds on the basis of inadequate 
consultation errs in law.  Within the limits established by the law and 
the Constitution, however, the Director's decision should be 
reviewed on a standard of reasonableness:  Dunsmuir v. New 
Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, and Canada 
(Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 
S.C.R. 339.  In other words, if there was adequate consultation, did 
the Director's decision to approve the Paulsen grant, having regard 
to all the relevant considerations, fall within the range of reasonable 
outcomes? [Emphasis added.] 

[195] In my view, Beckman’s adoption of a higher standard was attributable 
to the fact that the case concerned the construction of a modern, 
comprehensive treaty; a precise document negotiated by sophisticated and 
well resourced parties.  In that case, the Crown argued that the treaty was a 
complete code and there was no obligation to consult beyond the treaty itself.  
I would therefore distinguish Beckman. 

[196] Thus, I would apply a reasonableness standard to the question of the 
adequacy of the consultation where the historical treaty does not provide the 
degree of specificity necessary to ascertain the “correct” process. 

[197] As was held in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 
2010 SCC 43, [2010] 2 S.C.R. 650, at para. 74, “[c]onsultation itself is not a 
question of law, but a distinct constitutional process requiring powers to effect 
compromise and do whatever is necessary to achieve reconciliation of 
divergent Crown and Aboriginal interests”.  Compromise is a difficult, if not 
impossible, thing to assess on a correctness standard.  

[198] In summary, the Crown’s determination of the scope and extent of its 
duty to consult must be assessed on a correctness standard.  But the third 
Taku question, as to the adequacy of the consultation and the outcome of the 
process, must be assessed on a reasonableness standard as those 
questions are either questions of fact or mixed fact and law.  The consultation 
process must also meet the administrative law standards of procedural 
fairness. 
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[104] I pause, respectfully, to add my own comments to those of Garson J.A. 

concerning the conundrum posed by Justice Binnie's choice of words in the 

Beckman decision when he stated that "a decision maker who proceeds on the basis 

of inadequate consultation errs in law".  At first glance, this seems inconsistent with 

previous statements by the Supreme Court in cases such as Haida Nation and Taku 

River.   

[105] I have already reviewed how, as discussed in Haida Nation, the standard of 

review of the question of scope and extent of duty can move from correctness 

towards reasonableness depending on the extent to which the decision inextricably 

combined questions of fact and law.  In Beckman, it seems to me, as in the 

judgment of Finch C.J.B.C. in West Moberly First Nations, we have a hint that the 

real question comes down to the adequacy of the consultation process which will 

itself, to an extent, determine the correctness of the scope.  In other words, if the 

process did not accomplish a reasonable result, then it was probably carried out 

pursuant to an incorrect assessment of its proper scope.   

[106] One of the distinguishing features of this case is that, from at least the 

Crown's perspective, the consultation process is fluid and ongoing.  From the 

perspective of the DTFN, however, that cannot cure the fact that it started out on the 

wrong foot because of a scope assessment that was wrong in law, judged on the 

correctness standard. 

[107] It is, however, clear to me from the evidence that the Crown's determination 

of the extent and scope of its duty to consult was inextricably bound up with its 

assessment of the underlying question of the direct and potential impact of the 21 

tenure sales on the DTFN’s treaty rights in the Key Response Area.  This question 

turns on factual analyses, as indicated in the competing impact/disturbance reports.  

Thus, as suggested above, the issue of the scope and extent of the duty to consult 

in this case is intertwined with the issue of the adequacy of the consultation.   

[108] Whether a duty to consult and, if indicated, to accommodate existed is clearly 

a question of law, and was never in doubt in this case.  Not only did the Crown 
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acknowledge the existence of such a duty throughout, but the Crown had also 

entered into a Consultation Agreement with the DTFN aimed at covering the very 

sort of situation that arose.  But when it comes to the Crown's assessment of the 

scope and extent of that duty, I conclude that in the circumstances of this case, the 

"correctness" of the Crown's assessment depends upon the "reasonableness" of 

that assessment's underpinning.  We have a question of mixed law and fact so the 

standard, in effect, becomes one of reasonableness as noted in the passage from 

Haida Nation quoted above. 

3. The Scope of the Crown's Duty to Consult 

[109] DTFN submits that, as a matter of law, the proper scope of accommodation in 

the circumstances of this case must necessarily extend to the broader strategic 

implications of selling the tenures, including all direct, indirect, cumulative and 

derivative impacts of the proposed action.  I am unable to agree. 

[110] It is true that in Haida Nation, the Court stated that the Province had a duty to 

consult and perhaps accommodate on tree farm licence decisions, on the ground 

that they reflected: 

...the strategic planning for utilization of the resource.  Decisions made during 
strategic planning may have potentially serious impacts on Aboriginal right 
and title.  [Para. 76.] 

That statement was made, however, in the context of determining at what stage the 

duty to consult arose, not the scope of that duty. 

[111] DTFN also relied on the following passage from Rio Tinto Alcan v. Carrier 

Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 650: 

[44] Further, government action is not confined to decisions or conduct 
which have an immediate impact on lands and resources.  A potential for 
adverse impact suffices.  Thus, the duty to consult extends to "strategic, 
higher-level decisions" that may have an impact on aboriginal claims and 
titles [citation omitted].  Examples include the transfer of tree licences which 
would have permitted the cutting of old-growth forest (Haida Nation); the 
approval of a multi-year forest management plan for a large geographic area 
(Klahoose First Nation v. Sunshine Coast Forest District (District Manager), 
2008 BCSC 1642, [2009] 1 C.N.L.R. 110); the establishment of a review 
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process for a major gas pipeline (Dene Tha’ First Nation v. Canada (Minister 
of Environment), 2006 FC 1354, [2007] 1 C.N.L.R. 1, aff’d 2008 FCA 20, 35 
C.E.L.R. (3d) 1); and the conduct of a comprehensive inquiry to determine a 
Province's infrastructure and capacity needs for electricity transmission (An 
Inquiry into British Columbia's Electricity Transmission Infrastructure & 
Capacity Needs for the Next 30 Years, Re, 2009 CarswellBC 3637 
(B.C.U.C.)). 

[112] But once again, the context of that statement was different from the situation 

before me.  First, the Court was addressing the question of what government action 

engages the duty to consult.  There was never any doubt that the duty was engaged 

in this case.  Second, as the Court of Appeal points out in Halalt First Nation in 

relation to the same passage from Rio Tinto: 

[132] The reason for the concern was articulated by the Court in para. 47.  
In such cases, current Crown conduct may constrain the ability of the Crown 
to respond appropriately in the future; it "may remove or reduce the Crown's 
power to ensure that the resource is developed in a way that respects 
aboriginal interests in accordance with the owner of the Crown.  The 
aboriginal people would thus effectively lose or find diminished their 
constitutional right to have their interests considered in development 
decisions." 

The context for that concern was the example of a contract that transfers power over 

a resource from the Crown to a private party, thereby removing or reducing the 

Crown's power to ensure that the resource is developed in a way that respects 

Aboriginal interests. 

[113] In my view, that concern does not arise in this case.  The consultation 

process, consistent with the Consultation Agreement, contemplated an ongoing, 

staged consultation involving different levels of government, but never leaving the 

ambit of the authority of the Crown. 

[114] The question before me, then, is different from that considered in cases such 

as Rio Tinto, Haida Nation and Klahoose First Nation.  Those cases make it clear 

that a duty to consult will arise in relation to strategic higher-level decisions 

notwithstanding the existence of later opportunities for consultation in the 

contemplated process.  Thus, in both Haida Nation and Klahoose First Nation, the 
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Crown could not avoid consultation at the strategic higher-level decision stage by 

pointing to the existence of subsequent opportunities at the operational stage.   

[115] What the cases do not say, however, as a matter of law, is what the scope of 

that first-stage consultation must be.  On the contrary, Haida Nation makes it clear in 

para. 45 that: 

[e]very case must be approached individually.  Each must also be 
approached flexibly, since the level of consultation required may change as 
the process goes on and new information comes to light.   

[116] In this case, the Crown seemed to conclude that the extent of its duty to 

consult at the pre-sales stage was towards the lower end of the Haida Nation 

spectrum.  In Haida Nation, the Supreme Court of Canada described the 

consultation spectrum at paras 43 and 44: 

...the concept of the spectrum may be helpful, not to suggest watertight legal 
compartments but rather to indicate what the honour of the Crown may 
require in particular circumstances.  At one end of the spectrum like cases 
where the claim to title is weak, the Aboriginal right limited, or the potential for 
infringement minor.  In such cases, the only duty on the Crown may be to 
give notice, disclose information, and discuss any issues raised in response 
to the notice.  "'[C]onsultation' in its least technical definition is talking 
together for mutual understanding": T. Isaac and A. Knox, "The Crown's Duty 
to Consult Aboriginal People" (2003), 41 Alta. L. Rev. 49, at p. 61. 

At the other end of the spectrum lie cases where a strong prima facie case for 
the claim is established, the right and potential infringement is of high 
significance to the Aboriginal peoples, and the risk of non-compensable 
damage is high.  In such cases the consultation, aimed at finding a 
satisfactory interim solution, may be required.  While precise requirements 
will vary with the circumstances, the consultation required at this stage may 
entail the opportunity to make submissions for consideration, formal 
participation in the decision-making process, and provision of written reasons 
to show that aboriginal concerns were considered and to reveal the impact 
they had on the decision.  This list is neither exhaustive, nor mandatory for 
every case. 

[117] The Crown submits that although it purported to assess the extent of its duty 

to consult as being towards the lower end of the spectrum at the pre-tenure stage, in 

fact the scope of consultation in which it engaged was at the middle level of the 

spectrum.  From my review of the consultation record, I agree.  The parties did not 

merely talk together for mutual understanding, nor did the Crown limit itself to giving 
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notice, disclosing information and discussing issues.  The DTFN made extensive 

and wide-ranging submissions.  Each party prepared and exchanged Traditional Use 

Reports.  The DTFN commissioned and submitted its MSES Rate of Disturbance 

Report.  The MEM prepared and disclosed its Preliminary Assessment.  A great deal 

of information, economic, environmental, scientific and speculative, was exchanged.  

The DTFN was not engaged in the actual decision-making process, but processes 

were put in place to involve the DTFN in ongoing development decisions that could 

give rise to potential adverse impacts on its treaty rights.   

[118] In assessing the scope and extent of its duty to consult, the Crown was 

obliged to take into account the potential for adverse impact on DTFN treaty rights.  

That is clear from Haida Nation and West Moberly First Nations.  The seriousness of 

the Crown’s proposed course of action on the Aboriginal people is one of the 

principal contextual factors that govern the content of the duty to consult, as noted in 

both Haida Nation and Mikisew Cree First Nation (at para. 63).  In this case, the 

Crown's assessment in relation to "potential oil and gas activities which could take 

place on the lands within the CEB" was that "the impacts on DTFN treaty rights is 

[sic] anticipated to be low".   

[119] If that conclusion was unreasonable, then the Crown's assessment of the 

scope of its duty to consult at the pre-tenure stage was, in my view, incorrect.  This 

is because the combination of the existence of established treaty rights with the 

potential for significant adverse impacts on those rights would give rise in law to a 

requirement for consultation at the high end of the spectrum.  The staged process of 

consultation contemplated by the Consultation Agreement could not limit this 

obligation.  If, however, the Crown's impact assessment was reasonable in the 

circumstances, then it follows, I find, that its assessment of the scope of its duty at 

the middle level was correct in law.  In this regard, I concern myself with what the 

Crown did, rather than with what it said. 

[120] The Crown's impact assessment must be viewed contextually, rather than 

taken in isolation.  It was not a once-and-forever conclusion.  The parties were 
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engaged in an ongoing process and were subject to a Consultation Agreement.  The 

decision itself related to the sale of the subsurface rights that would constitute the 

first stage in potential shale gas development, but would not inevitably lead to such 

development throughout the affected area.  Nevertheless, the Crown addressed the 

potential impact of anticipated development and considered the availability of a 

process that would deal with subsequent stages depending upon what level of 

development would occur. 

[121] Given this context, it seems to me that it is particularly important to give some 

deference to the decision-maker as indicated by the authorities.  On the evidence, 

the Crown took into consideration a wide range of information and expertise 

concerning past, current and future effects.  This included: 

 experience from development in the Horn River Basin; 

 studies and mapping performed by the Ministry of Environment;  

 The Fort Nelson Land and Resource Management Plan; 

 Mackenzie Valley Pipeline Traditional Use Study; 

 DTFN 1997 Traditional Use Study; 

 DTFN Traditional Land Use Report ; 

 DTFN Ethnohistoric Study developed by the Ministry of Attorney 
General; 

 DTFN MSES Rate of Disturbance Report (with the methodology 
of which MEM plausibly disagreed); 

 DTFN maps, materials and interviews relating to areas of DTFN 
traditional uses in relation to the parcels in question; 

 submissions and materials presented by Chief Ahnassay; 

 statements from discussions with individual members of the 
DTFN; 

 Moose Management Plan for the Peace Region;  

 Boreal Caribou reports and other information from the Caribou 
Task Force; 

 existing and contemplated environmental and wildlife 
regulations;  
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 existing and anticipated oil and gas development in the Key 
Response Area;  

 the existence of a consultation protocol in relation to any 
applications for approval of on-the-ground activities that might 
follow from the tenure sales; and 

 the availability of mitigation strategies in the parcel sale process. 

[122] All of this did not, of course, result in agreement with the position of DTFN 

concerning the potential for adverse impact, and the need for further study, 

particularly a cumulative impact study.  But agreement is not the test for scope of 

consultation.  As the Supreme Court of Canada noted in Beckman at para. 14: 

The First Nation argues that in exercising his discretion to approve the grant 
the Director was required to have regard to First Nation's concerns and to 
engage in consultation.  This is true.  The First Nation goes too far, however, 
in seeking to impose on the territorial government not only the procedural 
protection of consultation but also a substantive right of accommodation.  The 
First Nation protests that its concerns were not taken seriously -- if they had 
been, it contends, the Paulsen application would have been denied.  This 
overstates the scope of the duty to consult in this case.  The First Nation 
does not have a veto over the approval process.  No such substantive right is 
found in the treaty or in the general law, constitutional or otherwise. 

[123] Given all of the information available, the Crown’s answer to Chief 

Ahnassay’s question, Is there enough land left within the vicinity of the Parcel Sales 

(assuming development of shale gas and other resources) on which our First Nation 

can meaningfully exercise our rights now and into the future, was, in essence, Yes -- 

with the proviso that this assessment is based on current information and is subject 

to an ongoing process of consultation as development proceeds.   

[124] Taking into account the context in which that assessment was made, I find 

that the Crown's analysis of the risk of adverse impact was within the range of 

reasonable outcomes at the pre-tenure stage.  Accordingly, I find that, in law, the 

mid-level depth of the consultation in which the Crown engaged was consistent with 

its duty in the particular circumstances of this case, as well as with the Consultation 

Agreement between the parties. 
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4. The Adequacy of the Consultation Process 

[125] In assessing the reasonableness of the process in which the Crown engaged, 

it is, once again, important to remember the context: the process is ongoing; 

consultation continues. 

[126] It is also important to consider the outcomes of the consultation process to 

date.  Of the 52 tenure parcels initially referred within DTFN Traditional Territory, 21 

were sold, but the sale of the remaining 31 was deferred; their status remains 

deferred subject to further consultation.  With respect to the 21 that were sold, the 

Ministry added tenure terms (caveats) to reflect relevant DTFN hunting, fishing or 

trapping interests, and communicated information concerning overlapping DTFN 

treaty rights to the Oil and Gas Commission to assist in consultation concerning 

activity applications.  The MEM further made a twofold commitment beyond what the 

Consultation Agreement required:  (1) to continue to work with the DTFN in a formal 

and meaningful Information Sharing Process; and (2) to involve the DTFN in the 

development of a Tenure Holders Group and/or an Area Operating Protocol.   

[127] In the meantime, certain concerns of the DTFN, common to all British 

Columbians, were being addressed outside the consultation process (but addressed 

nevertheless), including the establishment of Resource Review Areas to protect 

Boreal Caribou, and the application of the Environmental Protection and 

Management Regulation. 

[128] DTFN asserts that this process cannot be described as reasonable because it 

does not adequately address DTFN's legitimate concerns.  In particular, DTFN 

complains that the prospect of meaningful consultation and accommodation at the 

OGC stage is extremely limited, while the prospect of accommodation at the 

appropriate strategic level is simply absent.  Moreover, DTFN argues that the ISP is 

not calculated to address the kind of cumulative impact assessment that is required. 

[129] I find that in this case, to this stage, the Crown has met the standard 

discussed by Finch C.J.B.C. in West Moberly First Nations, as quoted above, of 

giving full consideration to the rights of the Aboriginal peoples while also recognising 
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and respecting the rights of the broader community.  That is not to say that I doubt 

the force of the DTFN's concerns.  Ultimately, if the development of shale gas in the 

CEB is to continue and grow, the scope of the process of consultation and, if 

warranted, accommodation, will likely broaden.  It will not be enough to say that 

issues raised concerning, for instance, how the DTFN might benefit economically 

from the development should be referred to the Minister for Aboriginal Affairs and 

Reconciliation.  The Crown is not just the MEM or any other Ministry.  The Crown is 

the Province, and just as MEM and MOE cooperated in addressing concerns about 

Boreal Caribou, so it is that Her Majesty’s Ministers must work together in ensuring 

that appropriate accommodation is forthcoming.  It should not be for the First Nation 

to try to coordinate the Crown’s response through the Province's various offices - 

see West Moberly First Nations at paras. 103-106, and Halfway River First Nation v. 

British Columbia, 1999 BCCA 470, 64 B.C.L.R. (3d) 206 at para. 177.  Reconciliation 

is the goal not of just one Ministry, but of the Crown. 

[130] Nevertheless, looking at the decision under review in what I have found to be 

its proper context, I conclude that the consultation process in which the Crown 

engaged was reasonable in the circumstances.  Although the Crown came to 

different conclusions from those of the DTFN, it recognized DTFN rights, fully 

considered them and acted reasonably in doing so.  Far from ignoring DTFN 

concerns, the Crown took a number of steps to address them as outlined above.  

The caveats that the MEM attached to the tenure parcels are one example.  While it 

is true that they are not binding orders, they are observations of rights that can be 

ignored only at the peril of the Oil and Gas Commission, and set a baseline for 

ongoing consultation.  The Crown could certainly have taken a different approach, 

but the approach it took was, in my view, within the range of reasonable responses 

and was also consistent with its obligations under the Consultation Agreement in 

force at the relevant time. 

[131] Key to my conclusion in this regard is the context to which I have repeatedly 

referred, of an ongoing process.  As the Crown submitted, the disposition of the 21 

parcels in question does not preclude further broad-based approaches to 

20
13

 B
C

S
C

 9
77

 (
C

an
LI

I)



Dene Tha’ First Nation v. British Columbia  
(Minister of Energy and Mines) Page 48 

 

consultation concerning subsequent land use.  In my view, the disposition not only 

does not preclude such consultation, but emphasizes the need for it as matters 

progress.  It is with this in mind that I turn to address the future. 

5. Answering Chief Ahnassay’s Question 

[132] Mikisew Cree First Nation and West Moberly First Nations are both Treaty 8 

cases.  Although neither concerned situations where the relevant consultation 

process was ongoing as in this case, both give helpful guidance concerning the 

appropriate content of future consultation. 

[133] Mikisew Cree First Nation confirms that Treaty 8 did not promise a continuity 

of 19th-century patterns of land-use (para. 32), and indeed potential land uses, 

particularly in terms of the exploitation of natural resources, have changed 

dramatically since then.  On the other hand, Treaty 8 was based on an assurance of 

continuity in traditional patterns of economic activity by the First Nations (para. 47).  

The key is whether the proposed process is compatible with the honour of the Crown 

(para. 59). 

[134] West Moberly First Nations confirms the forward looking nature of the 

consultation process in circumstances such as these, as well as the appropriateness 

of taking into account the cumulative impact in the sense of recognising the existing 

state of affairs in order to address the consequences of what may result from the 

proposed programs (paras. 117-119). 

[135] I have concluded that the process in which the Crown has engaged to date 

complies with these guidelines in so far as the June 2010 dispositions are 

concerned.  But the appropriate depth of consultation will likely become greater, not 

lesser, as the process continues, as existing parcels proceed into development and 

further parcels are sought for disposition. The question posed by Chief Ahnassay 

has been answered for the time being, but it was neither possible nor feasible to 

answer it once for all time.  It remains alive and will have to be addressed again as 

development expansion is proposed, to ensure that the Dene Tha’ can continue to 
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exercise their treaty rights meaningfully.  Only in that way will the honour of the 

Crown be maintained. 

[136] I do not consider it proper for me to attempt now to put in place a specific 

framework for the future that will satisfy the parameters I have discussed.  There 

may be many different approaches that would work, depending upon their content 

and the circumstances that arise, ranging from Chief Ahnassay’s three-pronged 

proposal to MEM’s proposed information sharing process and operating protocol. 

The Crown has indicated that it is quite prepared to engage in a broad-based 

approach to consultation concerning land-use as the process continues, and I take it 

at its word. 

CONCLUSION 

[137] I have found that, in all of the circumstances, the Crown correctly assessed 

the scope and extent of its duty to consult with DTFN in relation to the disposition of 

the tenure parcels in question, engaging in consultation at the middle level of the 

Haida Nation spectrum.  I have further found that the consultation process in which 

the Crown engaged was reasonable in the circumstances, taking into account the 

required scope of consultation, the ongoing nature of the process, and the steps 

taken and available to mitigate potential harm. 

[138] I observe that the Crown’s constitutional obligations will continue, likely 

increasing in scope, as existing parcels proceed into development and further 

referrals are requested.  The decision under review, however, is affirmed with the 

result that the petition must be dismissed. 

[139] If the parties are unable to come to an agreement concerning costs, they are 

at liberty to apply. 

"GRAUER, J." 
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INTRODUCTION 

[1] This judgment concerns the threshold production capacity that will trigger an 

environmental assessment under Table 6 (Mine Projects) of the Reviewable Projects 

Regulation, B.C. Reg. 370/2002 (the Regulation) of the Environmental Assessment 

Act, S.B.C. 2002, c. 43 (the Act) for a new Sand and Gravel Pit. That new pit is 

proposed for development by the respondents, Canadian Silica Industries and 

Jeffrey Bond (collectively CSI). It is identified as the Komie North Mine.  

[2] The Komie North Mine will be located on lands within the traditional territory 

of the petitioner, Fort Nelson First Nation (FNFN) in an area about 80 kilometers 

northeast of the City of Fort Nelson near Komie Creek.  

[3] In addition to the Komie North Mine, CSI may eventually seek to develop up 

to five other new sand and gravel mines, all on lands within the FNFN’s traditional 

territory. 

[4] Three of those other potential mines would also be located in the area near 

Komie Creek and two would be located about 100 miles southeast of Fort Nelson, 

near Dazo Creek.  

[5] CSI’s development of the Komie North Mine and potentially the other five 

mines is intended for the extraction of “silica” or “frac” sand for use in the “hydraulic 

fracturing (or ‘fracking’) process” used in the extraction of natural gas.  

[6] Many existing and potential deposits of natural gas are located in or near the 

FNFN traditional territory, making the frac sand sought to be extracted by CSI a 

particularly valuable commodity due to proximity to the needs of the developers of 

gas deposits.  

[7] The FNFN is concerned about the potential environmental impact that the 

Komie North Mine may have upon its traditional territory and existing treaty rights. 

Those concerns are exacerbated by the magnitude of the potential environmental 

impact of five additional mines in the same territory.  
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[8] The FNFN has made those concerns known to the Environmental 

Assessment Office (EAO) as well as other governmental authorities from whom 

approval must be obtained by CSI for the development and operation of the Komie 

North Mine as well as the other potential mines identified by CSI.  

[9] More specifically, as it relates to this petition, the FNFN has asserted in 

numerous communications with the EAO that the Komie North Mine should be 

designated as a reviewable project under the Regulation.  

[10] However, on August 8, 2013, without consultation with the FNFN, the EAO 

determined (the Decision) that the Komie North Mine will not be a reviewable 

project. 

[11] The EAO reached that conclusion by accepting that the annual production 

capacity for the Komie North Mine, as determined and represented by CSI, does not 

meet the threshold criteria of Table 6 of the Regulation that would make the project 

reviewable.  

ISSUES 

[12] The Decision and the circumstances that led to the EAO’s making of it are 

each the subject of this petition for judicial review.  

[13] The FNFN alleges that the EAO’s failure to designate the Komie North Mine 

as a reviewable project under the Regulation resulted from an unreasonable 

interpretation and application of the threshold criteria in Table 6.  

[14] The FNFN also alleges that in reaching the Decision the EAO and the 

respondent Province of British Columbia (the Province) breached the constitutional 

obligations of the Crown in Right of the Province (the Crown) to consult with the 

FNFN and, if necessary accommodate its interests when making the Decision which 

adversely affects its aboriginal treaty rights.  
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[15] In response, the EAO asserts that the Decision both correctly and reasonably 

interpreted the threshold criteria in Table 6 of the Regulation applied in determining 

that the Komie North Mine is not a reviewable project.  

[16] In further response, although the Province does not dispute that the Province 

had a duty to consult with the FNFN with respect to the Komie North Mine generally, 

it says that additional consultation with the FNFN by the EAO specifically related to 

its interpretation and application of the threshold criteria in Table 6 of the Regulation 

to the Komie North Mine was and is not required.  

[17] Determination of the issues raised by this petition engages consideration and 

interpretation of: the provisions of the Act and the Regulation; consideration of 

Treaty No. 8 (Treaty 8) as it relates to the Komie North Mine project; and, the 

applicable standard of judicial review to be applied by the court in respect of the 

Decision and in relation to the alleged breach of the Province’s duty to consult.  

[18] Further, while the Decision specifically under review relates only to CSI’s 

proposed development of the Komie North Mine, CSI’s potential development of 

additional frac sand extraction mining operations in the FNFN’s traditional territory is 

also relevant.  

[19] That is so because the interpretation and application of the threshold criteria 

by the EAO with respect to the Komie North Mine will obviously impact 

environmental assessment decision making in relation to the all of the sand and 

gravel operations in the FNFN’s territory contemplated by CSI and especially the 

three located in the immediate vicinity of the Komie North Mine.  

BACKGROUND 

[20] The FNFN’s traditional territory is located in the northeast corner of British 

Columbia. It stretches to both the Yukon Territory and Northwest Territory borders 

on the north and the Alberta border on the east. To the west it extends beyond the 

Kechika River. 
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[21] The FNFN is a band as defined by the Indian Act, R.S.C. 1985, c. I-5. It has 

approximately 800 members who are governed by an elected Chief (presently the 

petitioner Chief Liz Logan) and council.  

[22] The ancestors of the FNFN adhered to Treaty 8 in 1910. Treaty 8 consists of 

both oral and written terms.  

[23] Among other things, Treaty 8 provides: 

…And Her Majesty the Queen HEREBY AGREES with the said Indians that 
they shall have the right to pursue their usual vocations of hunting, trapping 
and fishing throughout the tract surrendered as heretofore described, subject 
to such regulations as may from time to time be made by the Government of 
the country, acting under the authority of Her Majesty, and saving and 
excepting such tracts as may be required or taken up from time to time for 
settlement, mining, lumbering, trading and other purposes. 

[24] In addition to those specific terms in evidence on this petition is a report from 

the Treaty Commissioners (who negotiated Treaty 8) to the Government of Canada 

which stated among other things:  

Our chief difficulty was the apprehension that the hunting and fishing 
privileges were to be curtailed. The provision in the treaty under which 
ammunition and twine is to be furnished went far in the direction of quieting 
the fears of the Indians, for they admitted that it would be unreasonable to 
furnish the means of hunting and fishing if laws were to be enacted which 
would make hunting and fishing so restricted as to render it impossible to 
make a livelihood by such pursuits. But over and above the provision, we had 
to solemnly assure them that only such laws as to hunting and fishing as 
were in the interest of the Indians and were found necessary in order to 
protect the fish and fur-bearing animals would be made, and that they would 
be as free to hunt and fish after the treaty as they would be if they never 
entered into it. 

[25] That report went on to say:  

We assured them that the treaty would not lead to any forced interference 
with their mode of life, that it did not open the way to the imposition of any 
tax, and that there was no fear of enforced military service. 

[26] Ms. Lana Lowe, the Director of the FNFN’s Department of Lands and 

Resources (the “FNFN Lands Department”) has deposed that:  
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11. The traditional FNFN mode of life is based on our lands and rivers. 
Our families have always tended and harvested resources from the 
areas around their villages, using patterns known as a “seasonal 
round”. 

12. These traditions and patterns are alive today. Among other things, 
FNFN members: 

(a) travel throughout the Territory, by foot, boat, and other means; 

(b) gather plants for food and medicine; 

(c) build and maintain cabins; 

(d) catch fish; 

(e) hunt animals such as moose, bear, rabbits, caribou; and 

(f) trap furbearing animals such as beaver and lynx. 
13. Each FNFN family has a lake and river area for use in the season 

round. For example, a family from Náduhi Deezé (Snake River) would 
travel from that village to Deer River, then down the Nelson River, up 
to Two Island Lake, over to the Tsea Lakes and River, then to Komie 
Lake, down to Kotcbo Lake, and then back to Snake River.  

14. Our ancestors used knowledge developed over centuries to make 
decisions about these activities and otherwise manage the natural 
resources in the Territory. 

15. FNFN works hard to maintain, improve, and use this knowledge today 
because our members remain connected with and responsible for the 
lands, waters, plants, and animals that our ancestors tended for so 
long. 

[27] The FNFN Lands Department has been set up to promote environmental 

stewardship in the FNFN’s traditional territory. Its responsibilities include dealing with 

referrals from Crown agencies and proponents of projects in relation to activities 

proposed to take place in the FNFN’s territory. 

[28] In May of 2010, in order to undertake exploration and development of a frac 

sand quarry in the Komie North area the respondent, Jeffrey Bond on his own behalf 

and on behalf of CSI submitted an application for a License of Occupation under 

s. 11 of the Land Act, R.S.B.C. 1996, c. 245 for a 210 hectare parcel of land 

adjacent to Komie Road. 

[29] On August 30, 2010, the Province provided a copy of that application to the 

FNFN Lands Department. 
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[30] By letters dated October 13, 2010 and December 9, 2010, the FNFN Lands 

Department advised the Province’s Integrated Lands Management Bureau of 

concerns with respect to potential adverse impact of the proposed Komie North Mine 

on the FNFN’s rights and interests. Among other things the FNFN sought “an 

adequate and meaningful consultation process” and the provision of detailed 

documentation concerning CSI’s proposal. Those letters also referenced concerns 

about the lack of an environmental assessment for the project. 

[31] On March 24, 2011, a tenure offer for a five year term commencing March 21, 

2011 for the area which comprises the site that is now the proposed location of the 

Komie North Mine was made to CSI by the Ministry of Forests, Lands and Natural 

Resources Operations (Ministry of FLNRO) for a License of Occupation comprised 

of an investigative phase and a production phase. 

[32] On May 24, 2011, the Ministry of FLNRO advised the FNFN that a License of 

Occupation for 199.9 hectares comprising the Komie North Mine site had been 

approved for a term of five years for quarry purposes. The letter also stated that:  

… 

A referral letter was sent on August 30, 2010 requesting comments on how 
this application may impact your rights. A faxed letter was received on 
October 13, 2010 that did not specifically outline how the rights of Fort Nelson 
First Nation would be impacted by approving this application. 

In the absence of site specific comments we have been left to use existing 
knowledge of the area and previous consultation to mitigate the low potential 
impact to rights. 

[33] No mention in that correspondence was made in respect of the December 9, 

2010 letter from the FNFN that had also raised the concerns addressed by the 

FNFN in its October 13, 2010 letter. 

[34] While processing of its application for a License of Occupation for the Komie 

North Mine was underway, CSI had also made applications for Licenses of 

Occupation relating to sand and gravel quarries for two other sites in the vicinity of 

the Komie North Mine as well as two in the Dazo Creek area. 
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[35] Those additional four applications were brought to the attention of the FNFN 

Lands Department before it was advised on May 24, 2011 of the approval by the 

Ministry of FLNRO of the License of Occupation of the Komie North Mine site.  

[36] After approval of the License of Occupation of the Komie North Mine site was 

made known to the FNFN it was also notified in August of 2011 of an application for 

a License of Occupation for a fourth sand and gravel quarry in the Komie Creek area 

sought by CSI. 

[37] The total land area for the six Licences of Occupation for sand and gravel 

quarrying sought by CSI is approximately 4,800 acres.  

[38] In addition to the total of six Licenses of Occupation for sand and gravel 

quarries applied for by it CSI also applied (on July 11, 2011) to the Province for an 

investigative use permit over 216,368 hectares of land in the FNFN’s traditional 

territory that also encompassed CSI’s four applications in the vicinity of Komie 

Creek.  

[39] CSI’s investigative permit application was forwarded by the Province to the 

FNFN Lands Department on September 11, 2011 with the advice that the permit 

would be used to “identify potential sites for frac sand extraction”. 

[40] At that time and up until the hearing of this petition there were no frac sand 

quarries in the FNFN’s traditional territory although other traditional sand and gravel 

pits did exist. 

[41] On June 13, 2012, Chief Kathy Dickie, then Chief of the FNFN wrote to the 

Honourable Terry Lake, then the Minister of Environment for the Province (the 

Minister) “formally” requesting that the Minister designate the four sand and gravel 

quarries proposed near Komie Creek as well as the two Dazo Creek sites for which 

Licenses of Occupation had been sought by CSI as reviewable projects under s. 6 of 

the Act. 
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[42] Among other things, in that letter the Chief Dickie wrote concerning the four 

Komie North applications and proposed quarries:  

The Komie North Applications 

As you can see in the table attached as Schedule 1 to this letter, there are 
five applications for the Komie North area. Please see the attached map 
(Schedule 2 - Komie North) which sets out the location of these applications 
and demonstrates their geographic proximity to each other…All five of the 
Komie North applications are from a single proponent, Jeffrey Bond and 
Canadian Silica Industries Inc. (“Bond-C5II”), for the same purpose - 
quarrying sand and gravel…the other applications are for licences of 
occupation and cover 1,000.6 ha. As you can see on the Schedule 2 map, 
applications 8015273, 8015425 and 8015352 are all contiguous. Application 
8015443 is 1.9 km away from the site of those three applications. 
Applications 8015425 and 8015352 have estimated production limits of 
240,000 tonnes per year. Application 8015443 has an estimated production 
limit of 249,000 tonnes per year. No production estimate is provided for 
8015273, but it seems reasonable to assume that it would be similar to the 
other applications put forward by the Bond-C5Il proponent in Komie North 
and Dazo Creek which all have production estimates between 240,000-
249,000 tonnes per year. Applications 8015425 and 8015443 indicate that 
gravel will also be quarried, but It is not clear whether the gravel is included in 
the production estimates, as it should be. This may increase the estimates. 
Notably, all of these estimates fall just short of the production capacity criteria 
set out in Table 6 (Mine Projects) of the EAA's Reviewable Project Regulation 
(“Regulation"). Under the Regulation, any sand and gravel pit project which 
produces ≥ 1,000,000 tonnes of sand or gravel or both over a period of ≤ 4 
years is subject to an environmental assessment ("EA"). Also under the 
Regulation, any construction stone and industrial mineral quarry project which 
produces it 250,000 tonnes/year and is regulated as a mine under the Mines 
Act is subject to an EA. All four applications note that they will utilize the 
same processing facility that is to be situated on the land subject to 
application 8015352. 

[43] Chief Dickie also wrote: 

Environmental, social, heritage and health effects 

It is likely the projects these applications represent will have significant 
adverse environmental effects and may have significant adverse social, 
heritage and health effects. It is difficult to set out many details in this regard 
because more information is required from the proponents, and assessments 
of the values [e.g. ecological and cultural) in these areas need to be 
undertaken, before effects can be determined. Without an EA, much of this 
information may not be provided and these assessments may not be 
undertaken. However, the information available points to the potential for 
significant adverse environmental effects. These applications affect very large 
areas: the four Komie North applications affect 1,000.6 ha (= 2,500 acres) 
and the three remaining Dazo Creek applications affect 7,560 ha (= 18,900 
acres). The estimated rates of production for each of the applications taken 
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alone is nearly sufficient to trigger an EA under the Regulation; any two taken 
together would trigger an EA. This raises questions as to the veracity of the 
estimates - were they purposefully under-estimated to avoid triggering an 
EA? This is particularly so as all of the applications have approximately the 
same production estimates, despite a tremendous variance in the size of the 
areas affected by the applications (from 50.7 to 4,124 ha.). Presumably the 
thresholds in the Regulation are set at levels at which there is concern that 
projects could result in adverse effects which should be assessed and 
mitigated through the EA process. Further, the Dazo Creek applications are 
adjacent to RRAs which have been temporarily set aside from development 
because they represent remnant core caribou habitat; extensive industrial 
development on these adjacent lands could significantly affect the value of 
this scarce habitat, particularly given the scale of these developments. Also, a 
proper cumulative effects assessment would require these applications be 
considered together in a single EA. 

The lands these applications affect are within FNFN's territory and are areas 
where members practice their treaty rights. As an example, the Dazo Creek 
proposals are set between two FNFN village sites - Fontas and Kantah, 
which is a strong indicator that the Dazo Creek area subject to these 
applications has seen intensive traditional use over thousands of years and to 
this day. Both the Komie North and Dazo Creek areas are used for hunting, 
fishing, trapping, habitation, gathering and travel. These areas contain 
important habitats supporting animals we are reliant on for the practice of our 
treaty rights. 

This information on potential effects is, by necessity, provisional only and 
very general as we do not have (nor do we believe the Province has) 
sufficient information from the proponents to properly evaluate these 
proposals at this time. Further, we have not undertaken any site and project 
specific assessments to determine what FNFN interests may be affected and 
to what extent they may be affected. We only provide this general information 
to assist you in your inquiries as to whether you should exercise your 
discretion under the EAA to designate these applications as a reviewable 
project. This information Is not provided in the context of a consultation on 
these applications as it is not yet clear how these projects will be assessed by 
the Province and how FNFN and the Province will consult on these 
applications (e.g., under what regulatory framework). Certainly, no proper 
consultation about impacts to our interests can be achieved when these 
projects are proposed in such a fragmented fashion. 

[44] The total area of concern addressed by Chief Dickie with respect to the Dazo 

Creek applications (7,650 hectares) included three applications by proponents other 

than CSI. 

[45] Chief Dickie also went on to express concerns with “project splitting” which 

she asserted should require designation of the projects as reviewable projects under 
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the Act and Regulation. Specifically with respect to the four Komie North vicinity 

applications she wrote:  

Project Splitting 

It would appear these applications have been designed and submitted in 
such a fashion as to avoid triggering an EA through project splitting, by 
ensuring that the estimated production capacity for each application "split off” 
from the whole (all applications taken together) falls just short of the EA 
threshold for projects of this type in the Regulation. It is our view that the four 
Komie North applications for licences of occupation are all a single 
reviewable project for the following reasons (summarized here but as set out 
in more detail above): 

• three applications are contiguous and a fourth is only 1.9 km. 
away; 

• all are proposed by the same proponent - Bond-CSlI; 

• all are for the same industrial activity-quarrying sand and gravel; 
and 

• all of the product quarried will be processed at the same facility. 

Further, the proponent has explicitly stated in correspondence to us that their 
applications in Komie North "may all be considered effectively as one 
application" and their application materials note that each application 
complements the others (e.g. the 8015443 application notes "this application 
compliments [sic] our Komie North, Cabin-Komie North and Brandt-Komie 
North applications that were previously submitted..."). 

[46] In requesting designation as a reviewable project Chief Dickie concluded by 

stating:  

Summary 
It is FNFN's request of you that the applications for Komie North and Dazo 
Creek be designated a single reviewable project under the EAA because of 
the interrelatedness of these applications. These applications represent 
projects which may have significant adverse environmental, social, heritage 
and health effects, given the scope of the industrial activity proposed. 
Designation of these applications as a reviewable project is in the public 
interest, as it will enable the engagement of the public in a proper 
assessment and it will uphold the public interest in environmental protection 
that the EA process represents. It is also in the public interest to ensure the 
EA process is properly triggered and that efforts to circumvent it do not 
succeed. 

Thank you for your time and attention to this matter. We look forward to 
hearing from you as to your decision on an EA of these applications. If you 
have any questions, please do not hesitate to contact us 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 14 

 

[47] Chief Dickie’s letter of request was responded to by Ms. Karen Christie, 

Executive Project Director of the EAO on February 8, 2013. In responding she wrote:  

On June 20, 2012, Fort Nelson First Nation wrote to the Honourable Terry 
Lake, Minister of Environment, to request that the Minister designate seven 
frac sand mine proposals near Dazo Creek and Komie Creek in northeast BC 
as a reviewable project (or projects) pursuant to section 6 of the 
Environmental Assessment Act (Act). The frac sand mine proposals are 
described in seven License of Occupation applications under the Land Act. 
I am writing to let you know that the Minister has decided not to designate the 
frac sand mine proposals as a reviewable project (or projects) under the Act. 
The Minister concluded that the proposals are preliminary, and not yet 
sufficiently defined to be considered proposed projects. As such, it is 
premature to assess their suitability for designation as a reviewable project 
(or projects) under section 6 of the Act. 

Environmental Assessment Office (EAO) is of the opinion that the six frac 
sand mine proposals described in the License of Occupation applications 
jointly submitted by Jeffrey Bond and Canadian Silica Industries Inc. may, 
when further advanced in terms of design, constitute a single project that 
requires an environmental assessment (EA). EAO has informed Jeffrey Bond 
and Canadian Silica Industries Inc. of the Minister's decision and EAO’s 
opinion by letter, and has requested that they contact EAO prior to initiating 
the development stage of any of the six Licences of Occupation, should they 
be issued by Ministry of Forests, Lands and Natural Resource Operations 
(FLNRO), in order to determine whether an EA will be required 

[Emphasis added.] 

[48] On December 1, 2012, three months before that response on February 8, 

2013 to the FNFN’s designation request of June 13, 2012, CSI had, unbeknownst to 

the FNFN, already submitted a Notice of Work application for the Komie North Mine 

to the Ministry of Energy and Mines (the Mines Ministry) for a permit under the Mines 

Act, R.S.B.C. 1996, c. 293. 

[49] Among other things, the Komie North Mine Notice of Work application stated 

that the estimated annual extraction form the site was 240,000 tonnes per year. 

[50] On May 2, 2013 the Ministry of FLNRO notified the FNFN that CSI had 

submitted a Sand and Gravel/Quarry Operation and Notice of Work application for 

the Komie North Mine and had also applied for an Occupant License to Cut. 
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[51] That notification enclosed documents relevant to the proposed development 

including the Notice of Work application that CSI had submitted to the Mines Ministry 

on December 1, 2012. Also included with the notification were copies of: 

1) an “Updated Management Plan (Development Plan)” dated March 13, 

2013; and 

2) a “Borrow Pit and Reclamation Plan for Komie North Project” dated 

November 28, 2012 prepared by CSI’s consultant AMEC Environment and 

Infrastructure. 

[52] CSI has submitted (at para. 23 of its written submissions) that:  

23. The Updated Management Plan differed from the Preliminary 
Management Plan, in that it included a detailed mine plan, a more detailed 
water management plan, a reclamation plan, and better defined estimate of 
the quantity of saleable material and included the results of further 
investigative work, including a non-invasive surface investigation, a sonic drill 
investigation and an AIA [Archeological Impact Assessment]. The description 
of the production capacity of the mine in the Updated Management Plan is: 

Based upon current market conditions, 240,000 tonnes of product will 
be produced annually. 

... Based on a production rate of 240,000 tonnes of product per year, 
the Phase I, 5 years of mining would produce 1,200,000 tonnes of 
product sand per year and 950.000 tonnes of waste gravel material to 
be backfilled into the pit. The remaining resource at the 4.3m 
extraction depth for Phase II, years 6-12 is estimated at 1,764,000 
tonnes and 1,386,000 waste backfill. 

[53] The Executive Summary of the Borrow Pit and Reclamation Plan stated, 

amongst other things, that:  

The Komie North Sand Project consists of approximately 206.5 hectares, 
which includes three separate pits, processing plant, light industrial area and 
a truck haul road between pits and the processing plant. The land is under 
Crown Lease Tenures. The property has been drilled by 28 drill holes and 
test pits and the sand and gravel resources extensively sampled and tested. 
The finished product after processing will be washed and dried sand used in 
the fracking industry. The boulders, grave, silt and clay material extracted as 
run-of-mine material and processed through the plant as waste material will 
be used as backfill after mining extraction is completed. The filler press 
material from de-watering process at the wash plant will also be deposited as 
backfill in the mine out areas. 
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… 

The sand and gravel deposit to be exploited is up to 15 m thick; however only 
product down to the water table is currently planned to be extracted; 
additional extraction will require art assessment of site hydrogeology. Annual 
production will not exceed 240,000 tonnes. 

[54] On June 3, 2013 the FNFN Lands Department responded to the Ministry of 

FLNRO’s letter of May 2, 2013, and the documentation provided with it.  

[55] In that response Ms. Lowe complained about what she asserted was an 

inadequate review period and also what she claimed were incomplete and 

inaccurate application materials provided by CSI. She also provided particulars of 

those assertions. 

[56] Concerning the need for an environmental assessment that had first been 

requested in June of 2012 when Chief Dickie wrote to the Minister Ms. Lowe wrote:  

Referral to the EAO 

In the EAO's letter of February 8, 2013, on behalf of the Minister of 
Environment, the EAO stated its opinion that the frac sand proposals of the 
Proponent may, "when further advanced in terms of design", constitute a 
reviewable project subject to an environmental assessment ("EA"). In this 
letter, the EAO requested notification from the Proponent "prior to initiating 
the development stage of any of the six Licences of Occupation, should they 
be issued," to enable the EAO to determine whether an EA would be 
required. The EAO needs to be made aware that the Proponent has initiated 
the development stage of its only existing Licence of Occupation for the 
Komie North parcel, as the Proponent has applied for the Authorizations in 
order to allow it to proceed with construction of a frac sand processing facility 
on that parcel. Please confirm that the EAO has been made aware of this 
development application. The EAO must have the opportunity to assess 
these current applications of the Proponent's. 

As part of its application to proceed to development on the Komie North 
parcel, the Proponent has amended its Development Plan in order to provide 
more detail on its proposed development activities. The production estimates 
in the amended Development Plan considerably exceed the threshold 
necessary to classify the proposed project as reviewable under the 
Reviewable Projects Regulation (the "Regulation") under the EAA, and leave 
no doubt that the Proponent's proposal for the Komie North parcel must be 
subject to an EA, and receive approval under the EAA, before further 
provincial approvals are issued. 

Table 6 of the Regulation establishes that a sand and gravel pit is a 
reviewable project subject to an EA if the new pit facility: 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 17 

 

... will have a production capacity of 

(a) ≥500 000 tonnes/year of excavated sand or gravel or both 
sand and gravel during at least one year of its operation, or 

(b) over a period of ≤ 4 years of operation, ≥ 1000 000 tonnes of 
excavated sand or gravel or both sand and gravel, 

The amended Development Plan states at page 3, that during the first five 
years of mining on the Komie North parcel, the Proponent will excavate an 
estimated 1,200,000 tonnes of sand and 950,000 tonnes of gravel. This 
works out to an estimated extraction of 430,000 tonnes of sand and gravel 
annually, or 1,720,000 tonnes of excavated sand and gravel over four years. 
It is abundantly clear that those numbers exceed the threshold in the 
Regulation of 1,000,000 tonnes of excavated sand and gravel over four 
years. Thus the Proponent's proposed project is a reviewable project under 
the Regulation which is subject to an EA. 

The Proponent has apparently tried to circumvent the threshold in the 
Regulation by only counting sand in the project's production estimate and 
characterizing the gravel as "waste”. This is inaccurate in both law and fact. 
The Regulation clearly sets the threshold number for a reviewable project 
based on the tonnage of excavated sand and gravel, counted together. What 
the proponent chooses to do with the sand or gravel once it is excavated 
does not affect the determination of a reviewable project under the 
Regulation. In any event, the Proponent clearly intends to put the gravel to 
use. The amended Development Plan states at page 4 that "gravel material 
from the processing of the sand will be used as road base and topping" and 
later states at page 9 that "the roads and areas surrounding all of the plant's 
facilities will be gravelled for safety". 
It is clear that the estimated excavation of all sand and gravel from the Komie 
North parcel must be included in the determination of whether the 
Proponent's proposal constitutes a reviewable project according to the 
thresholds set out in the Regulation. It is equally evident that, according to its 
own estimates, the Proponent proposes to excavate an amount of sand and 
gravel that classifies its proposal as a reviewable project, which must be 
subject to an EA before any further provincial approvals for the development 
can be issued. It is critical that the EAO review this application and determine 
the applicability of the EAA to the proposed project before FLNRO proceeds 
to issue any Authorizations respecting the Proponent's applications, FNFN 
will be writing to the EAO requesting the EAO assess whether the 
Proponent's current applications for the Komie North parcel constitute a 
reviewable project under the EAA (and making the argument as set out 
above that they do) and that the EAO communicate to the respective 
provincial agencies that the Proponent's proposal is a reviewable project and, 
as such, section 9 of the EAA prevents the issuance of the Authorizations 
sought until an EA certificate has been issued. 
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In closing Ms. Lowe stated:   

FNFN looks forward to answers from the province as to the issues raised in 
this correspondence: Has the EAO been provided with notice of and full 
information concerning the Proponent's applications that are the subject of 
this referral? What is the province's rationale for determining that this project 
could be authorized as a "phased" tenure? What is the status of the 
province's internal consideration as to whether the Proponent's frac sand 
extraction proposals should be treated as a major project? We also look 
forward to receiving complete and corrected materials to support the 
applications in question. 
At an appropriate time, FNFN and the province will need to meet to determine 
what a mutually-agreeable process for consultation on the proposed 
Authorizations should be. However, before that occurs, these current 
applications of the Proponent must be forwarded to the EAO. Then, further to 
the EAO's letter of February 8, 2013 on this matter, a review must be 
undertaken by the EAO and a decision taken by the EAO with respect to the 
application of the EAA to this project. As noted earlier, FNFN will be engaging 
directly with the EAO and the Minister of Environment on the application of 
the EAA to the Proponent's Komie North project and the current applications. 
Until such time as that review has been completed, and the EAO has 
communicated the results of their review, the province (FLNRO) is not in a 
position to process this referral as to do otherwise could be contrary to the 
EAA, We look forward to your assurance that a hold will be put on FLNRO's 
processing of this referral until such time as the EAO’s decision has been 
taken. 

[57] In a letter dated June 18, 2013, Ms. Lowe also wrote to Ms. Christie of the 

EAO addressing many of the same concerns raised with the Ministry of FLNRO in 

her letter of June 3, 2013, concerning the development of the Komie North Mine and 

the need for an environmental assessment as a reviewable project. 

[58] On June 19, 2103, Ms. Christie responded to Ms. Lowe by advising that:  

…EAO is aware of the proponent’s application to move to the development 
stage of its License of Occupation for the Komie North parcel. 

Mike Peterson is the Project Assessment Manager working on this file, and is 
discussing the application with the project proponent, MEM and FNLR. Mike 
will respond to Fort Nelson First Nation once he has the required information.  

[59] On July 19, 2013, CSI sent a letter to Mr. Peterson requesting “confirmation 

that the Komie North Project is not reviewable”. 
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[60] In that letter CSI wrote:  

The purpose of this letter is to seek confirmation that, the Komie North 
Project (LOO 815115) is not a reviewable project under the Reviewable 
Projects Regulation. This letter also provides clarification on the production 
level and product use stated in the reclamation and development plan 
submitted to Forests, Lands and Natural Resource Operations (FLNRO) for 
LOO 815115. 

We have reviewed the proposed project against the Reviewable Projects 
Regulation. Our review concludes that the project falls below the thresholds.  

The threshold for a Sand and Gravel Pit under the Reviewable Projects 
Regulation is: 

(1) A new pit facility that will have a production capacity of 

(a) > 500 000 tonnes/year of excavated sand or gravel or both 
sand and gravel during at least one year of its operation, or 

(b) over a period of < 4 years of operation, >1 000 000 tonnes 
of excavated sand or gravel or both sand and gravel. 

The production level for products sold and used (sand and gravel) from the 
operation will be ≤ 240 000 tonnes per year (or 960 000 tonnes over 4 years). 
The total area of disturbance in the first 12 years of operations as shown in 
the mine plan will be approximately 77.5 ha. 

As the production level for this proposed project will not exceed 1 000 000 
tonnes of excavated sand or gravel (or both) over any 4 year operation 
period, the project does not trigger the Reviewable Projects Regulation. 

In Appendix E of the development and reclamation plan, under the 
processing plant section, we had stated we will use the waste gravels from 
the processing of the sand for road base and topping. The total amount of 
any sand and/or gravel from this project that is sold as product, or used in 
construction or maintenance material, will not exceed 240 000 tonnes/year. 

In the development and reclamation plan, we have stated in years 1-5 (5 
years of operations) that the production from the facility will be 240 000 
tonnes per year or 1 200 000 tonnes total for 5 years. In phase 2, years 6 - 12 
(7 years of production), 240 000 tonnes per year will be produced or 1 680 
000 tonnes total for the next 7 years. The document contains an error in the 
gross tonnage for phase 2 stating 1 764 000 tonnes of sand will be produced. 
Please accept the correction to 1 680 000 gross tonnes of product. We are 
sending a letter of amendment to fix this error in the development and 
reclamation plan to FLNRO which is dated July 19, 2013. 

As per the Feb 8th, 2013 letter from EAO, should we decide to initiate the 
production phase of additional five Licences of Occupation we submitted to 
FLNRO, we will contact EAO prior to submitting NoW application(s) to the 
Ministry of Energy and Mines. 

[61] The FNFN was not provided with a copy of that letter when it was received by 

the EAO. 
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[62] On July 19, 2013, CSI also sent a letter to the Ministry of FLNRO seeking to 

amend its Borrow Pit and Reclamation Plan for the Komie North Project to accord 

with its communications of the same date to Mr. Peterson of the EAO. 

[63] The FNFN was also not provided with a copy of that letter when it was 

received by the Ministry of FLNRO.  

[64] On August 8, 2013, without any consultation with the FNFN, Mr. Peterson 

authored the Decision in which he advised CSI :  

I am writing in response to your letter of July 19, 2013, regarding the 
proposed Komie North Project (proposed Project). In your letter you request 
confirmation of whether the proposed Project constitutes a reviewable project 
for the purposes of the Environmental Assessment Act (Act). 

Project proponents are responsible for making their own determination as to 
whether or not their proposed project falls within the thresholds set out in the 
Reviewable Projects Regulation (the Regulation). While Environmental 
Assessment Office (EAO) is willing to provide its position in this regard, 
nothing in this letter should be construed as advice respecting the application 
of the Regulation to the proposed Project. 

The Reviewable Projects Regulation (Regulation) prescribes the criteria for 
when projects are reviewable under the Act. Under the Regulation, the 
proposed Project would be a sand and gravel pit, and the criteria for 
reviewability are provided in Part 3 of the Regulation. A new sand and gravel 
pit facility constitutes a reviewable project if the facility will have a production 
capacity of: 

(a) ≥500,000 tonnes/year of excavated sand or gravel or both 
sand and gravel during at least one year of its operation, or 

(b) over a period of ≤4 years of operation, ≥1,000,000 tonnes of 
excavated sand or gravel or both sand and gravel. 

According to the information provided in your letter of July 19, 2013, for the 
proposed Project, ≤240,000 tonnes per year (≤960,000 tonnes over 4 years) 
of sand and gravel products would be sold or used as construction or 
maintenance material for the operation. Based on this information, the 
proposed Project does not meet the criteria for a reviewable project under the 
Regulation. 

[Emphasis added.] 

[65] The Decision was copied to the Mines Ministry as well as the Ministry of 

FLNRO but not to the FNFN. 
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[66] On September 13, 2013, after the Decision had, unbeknownst to the FNFN 

already been made on August 8, 2013, the FNFN wrote to the Ministry of FLNRO 

(with a copy to the EAO) advising that the FNFN had still not received a full 

response to its June 3, 2013 correspondence.  

[67] In that communication the FNFN stated the Ministry of FLNRO should not 

“process further or approve the [Komie North Mine Project] until full responses to its 

outstanding correspondence had been given “by both the Ministry of FLNRO and the 

EAO (concerning the FNFN’s June 18 letter)”; and “a full consultation with the FNFN 

has been conducted and concluded by the crown on this application”. 

[68] On September 26, 2013, still without knowing that the Decision had already 

been made, Ms. Lowe again wrote to the Ministry of FLNRO (with a copy to 

Ms. Christie at the EAO) stating:  

… 

We note at the outset that FNFN has not received any response from FLNRO 
to the numerous issues raised in our letter of June 3, 2013 respecting the 
Proponent's Applications. Nor have we received any response to our June 
18, 2013 letter to the BC Environmental Assessment Office ("EAO") 
concerning the Applications (cc'd to FLNRO) although we did receive an 
email notification from the EAO that they were aware the Proponent was 
moving one of its seven applications in FNFN territory to the development 
stage, that they were reviewing it and would respond to FNFN in due course. 
These responses are outstanding and it is our view that FLNRO is not in a 
position to further process or approve the Applications until such time as 
substantive responses to these letters have been received, and the concerns 
and issues set out in them (including consultation with FNFN) have been 
meaningfully addressed with FNFN. 

FNFN has significant ongoing concerns regarding the Applications and all of 
the proposals the Proponent has for frac sand mine development in our 
traditional territory. These include the Proponent's attempts to split a large 
project into several separate proposals and applications in an apparent 
attempt to avoid environmental assessment (as addressed in our June 
20,2012 letter to Minister Lake and in numerous letters to FLNRO); what 
appears to be a misrepresentation or misunderstanding respecting the 
thresholds for triggering EAs under the BC Environmental Assessment Act 
and Reviewable Projects Regulation (the "Regulation"); the need for 
meaningful consultation between the Crown and FNFN on these proposed 
developments; the significant impacts to our constitutionally-protected Treaty 
rights that have the potential to arise out of the development that is proposed; 
and, as noted above, fulsome responses to the issues raised in the above-
noted correspondence. 
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The Proponent's Amendment does not affect the application of the 
Regulation to the Applications; an EA is still triggered for the Applications due 
to the amounts of sand and gravel proposed to be extracted by the 
Proponent, even with the Amendment taken into account. It is not the amount 
of material that will be "sold as product" or "used as construction or 
maintenance material" that is relevant to the threshold which triggers an EA 
for a sand and gravel pit under the Regulation - it is; the amount of material 
excavated (as set out in some detail in our June 3 and June 16, 2013 letters 
to FLNRO and the EAO respectively). 

Table 6 of the Regulation establishes that a sand and gravel pit is a 
reviewable project subject to an environmental assessment if the new pit 
facility: 

... will have a production capacity of 

(a) ≥ 500 000 tonnes/year of excavated sand or gravel or both 
sand and gravel during at least one year of its operation, or 

(b) over a period of ≤ 4 years of operation, ≥ 1 000 000 tonnes of 
excavated sand or gravel or both sand and gravel. 

On the basis of the numbers provided by the Proponent in its Development 
Plan for the Applications, including the Amendment, ≥1,720,000 tonnes of 
material will be excavated over a four-year period (1,720,000 tonnes on 
average over four years in Phase 1 and 1,752,000 tonnes on average over 
four years in Phase II) when both the sand and gravel to be excavated are 
taken into account, as is required by the Regulation. It is clear an EA is 
required for the development that is subject to the Applications due to the fact 
that over 1,000,000 tonnes of material will be excavated in a four-year period 
(leaving aside for the time being FNFN's view that all of the Proponent's frac 
sand mine proposals in our territory need to be considered as a single project 
due to their inter-relatedness, to enable proper assessment and consultation). 

As noted, FNFN looks forward to receiving responses from the provincial 
Crown (FLNRO and EAO) to our June, 2013 correspondence and to our 
further discussions on these Applications as they affect FNFN's rights and 
interests. 

[Emphasis added] 

[69] On September 30, 2013 (in a letter incorrectly dated September 30, 2012) 

Mr. Peterson of the EAO for the first time after the Decision had been made almost 

two months earlier responded to the FNFN’s outstanding correspondence and 

concerns.  

[70] Most germane to the issues requiring determination on this petition for judicial 

review of the Decision are the following statements made by Mr. Peterson in that 
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letter concerning issues raised by the FNFN with the EAO and the other involved 

ministries more than three months earlier: 

I am writing in response to your June 18, 2013 correspondence to 
Environmental Assessment Office (EAO) regarding the application of Jeffrey 
Bond and Canadian Silica Industries Inc. (the Proponent) to move to the 
development stage of the License of Occupation (LOO) for land file number 
8015273 (Komie North parcel). The Proponent proposes to construct and 
operate a sand and gravel pit that would produce ≤240,000 tonnes per year 
of sand and/or gravel for sale and use for approximately 12 years. The total 
area of disturbance, as described in the Proponent’s Borrow Pit and 
Reclamation Plan (the Plan), would be approximately 78 hectares. 

Within your letter you posed several questions and interpretations to EAO 
that I would like to address and clarify: 

1. Fort Nelson First Nation (Fort Nelson) requests confirmation 
that EAO has been notified by the Proponent to move to 
development on the Komie North parcel.  

As requested by EAO, both the Proponent and representatives 
from the Ministry of Forests Lands and Natural Resource 
Operations (FLNR) notified EAO that the Proponent has 
applied to develop the Komie North parcel. FLNR provided 
EAO with the Plan for the proposed Project as well as the 
accompanying documentation, including an amendment to the 
Plan (dated July 19, 2013) which clarifies the production 
estimates. 

2. Fort Nelson expresses its strong view that the proposed 
Project constitutes a reviewable project subject to 
environmental assessment under the Reviewable Projects 
Regulation (the “Regulation") of the Environmental 
Assessment Act. 

Under the Regulation, a sand and gravel pit is a reviewable 
project if it is: 

A new pit facility that will have a production capacity of: 

(a) > 500 000 tonnes/year of excavated sand or 
gravel or both sand and gravel during at least one year 
of its operation, or 

(b) over a period of < 4 years of operation, > 1 000 
000 tonnes of excavated sand or gravel or both sand 
and gravel. 

It is EAO’s understanding that Fort Nelson is of the opinion 
that all material excavated at the site should be included in the 
calculation of production capacity. 

EAO’s view is that production capacity includes sand and 
gravel produced for sale or for use. Production capacity does 
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not include that portion of the excavated material which would 
not be sold or used in the operation. 

The context of the Environmental Assessment Act favours 
thresholds that can be applied by proponents in advance 
without undue speculation. Estimates for product and non-
product material are generally ascertained from low intensity 
sampling and testing. Non-product material can include 
overburden, silts, and clays and can be difficult to accurately 
measure. 

For the proposed Project, the Proponent has confirmed that 
both sand and gravel products (for sale and/or use within the 
proposed operation) would be included in the ≤240 000 tonnes 
per year production. After consideration of this information and 
the project description, it is EAO’s position that the proposed 
Project does not meet the criteria for a reviewable project 
under the Regulation. While the EAO is willing to provide its 
position in this regard, nothing in this letter should be 
construed as legal advice, and the Proponent has been 
advised that it is responsible for making its own determination 
as to whether the proposed Project falls within the thresholds 
set out in the Regulation. 

3. Fort Nelson expressed concerns regarding licensing and 
permitting under FLNR and Ministry of Energy and Mines 
(MEM) 

I understand that Greg Belyea at FLNR has responded or will 
be responding to your concerns regarding the use of a phased 
licence of occupation.  

EAO is aware of the 5 additional applications for LOO that were 
submitted by the Proponent to FLNR. FLNR will notify EAO if any of 
the additional LOO’s are granted. The Proponent has also committed 
to contacting EAO prior to submitting Notice of Work application(s) to 
MEM for any of the submitted LOO. 

Should the Notice of Work for the proposed Komie North operation be 
granted by MEM, any subsequent Notices of Work submitted by the 
Proponent may potentially be considered a modification to the Komie 
North operation. The criteria to determine it a modification of a sand 
and gravel pit would be subject to an environmental assessment is 
defined in s. 8(2) of the Reviewable Projects Regulation.  

[Emphasis added.]  

[71] Not surprisingly the FNFN took issue with the Decision and the EAO’s 

interpretation and application of the threshold criteria in Table 6 of the Regulation in 

deciding that the Komie North Mine Project did not meet the threshold requirement 

for designation as a reviewable project. 
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[72] In a letter dated October 22, 2013, Ms. Lowe wrote to Ms. Christie of the EAO 

advising:  

… 

We disagree with the EAO's position that, under the Regulation production 
capacity of a Sand and Gravel Pit does not include the portion of the 
excavated sand and gravel that would not be "sold or used in the operation".  

The Regulation clearly sets the threshold for a reviewable project based on 
the volume of "excavated sand or gravel or both sand and gravel". Under the 
Regulation, what a proponent chooses to do with the sand or gravel once it is 
excavated is irrelevant. In any event, as we noted in our letter of June 18, the 
Proponent has indicated that it intends to put the excavated gravel or some of 
it to use. The Proponent intends to excavate a quantity of sand and gravel in 
excess of the threshold established in section 8 of the Regulations. As a 
result, the project is a reviewable project.  

In addition to being in accordance with the plain language of the Regulation, 
this interpretation is consistent with the scheme and object of the 
Environmental Assessment Act and the Regulation. The purpose of the 
Regulation is to provide that projects of a size and scope that are likely to 
cause significant adverse environmental effects are subject to an 
environmental assessment. The Regulation accomplishes this by establishing 
thresholds in relation to critical aspects of certain classes of project. The 
Regulation defines the threshold for Sand and Gravel Pits by reference to the 
amount of "excavated sand or gravel or both sand and gravel". This accords 
with the object of the Regulation. Put simply, the excavation sand and gravel 
causes adverse environmental effects. The greater the volume of sand and 
gravel excavated, the greater the effects. The fact that a proponent may have 
little use for excavated gravel has little or no impact on the environmental 
impact of the excavation and therefore does not affect the issue of whether 
the project is a reviewable project. 

The only rationale offered for the EAO's position does not withstand scrutiny. 
The EAO notes that it may be difficult to ascertain at the outset of a proposed 
sand and gravel pit project the quantity of extraneous material such as 
"overburden, silts, and clays". No one is suggesting that the proponent need 
measure these materials. The Regulations require and depend upon an 
estimate of the volume of sand and gravel to be excavated. There is no 
evidence that it would be difficult for the Proponent to ascertain the quantity 
of gravel in the Komie North parcel. On the contrary, the Proponent has done 
so. 

The EAO's interpretation of the Regulation as excluding the volume of 
excavated gravel is unreasonable. This interpretation is contrary to the 
express language of the Regulation and at odds with the scheme and object 
of the Environmental Assessment Act and the Regulation. The Regulation is 
clear that a Sand and Gravel Pit is a reviewable project if the volume of 
excavated sand and gravel exceeds the stated threshold. The Proponent 
proposes to excavate an amount of sand and gravel from the Komie North 
parcel that exceeds the threshold in the Regulation. Accordingly, this project 
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is a reviewable project, which must be subject to an environmental 
assessment before any further provincial approvals can be issued.  

FNFN requests that the EAO communicate to the provincial permitting 
authorities that the Proponent's proposal for the Komie North parcel is a 
reviewable project and, as such, section 9 of the Environmental Assessment 
Act prevents the issuance of the Licence to Cut and Notice of Work permit 
until an environmental assessment certificate has been issued in respect of 
this project. 

[73] On January 14, 2014, Mr. Peterson replied to Ms. Lowe’s correspondence re-

iterating the correctness of the Decision, and in so doing referred to the decision of 

the Court of Appeal in Friends of Davie Bay v. Province of British Columbia, 2012 

BCCA 293 [Friends of Davie Bay] to which I will later refer in detail. 

[74] In his letter of January 14, 2014 Mr. Peterson advised the FNFN as to why 

the EAO maintained that the Decision was correct and reasonable. In summary, the 

reasons given were:  

1) The EAO’s view is that extracted sand and gravel only counts for the 

purposes of the numeric thresholds [in Table 6 of the Regulation] if it is 

part of the Proponent (CSI)’s production capacity, that being, “the amount 

of sand and gravel that the Proponent will produce for sale or use” based 

on several factors stated to be:  

First, “production capacity” generally means the amount of “product” or 
“output” of something that has value added as compared to inputs. It 
would be contrary to the ordinary meaning of production capacity to 
measure it by including “waste material”. Canadian Silica has confirmed, 
by their letter of July 19, 2013, that the amount of product sold and used, 
including both sand and gravel, will be less than the above thresholds. 

Second, interpreting item 3 of Table 6 in this manner is consistent with the 
scheme of the Environmental Assessment Act and an interpretation of the 
Reviewable Projects Regulation that avoids requiring proponents that 
have an intended production level below the numeric thresholds to 
engage in an extensive analysis of the amount of sand and gravel in 
waste materials, and avoids the Environmental Assessment Office (EAO) 
having to review such studies for the purposes of forming a view as to 
whether a project is a reviewable project.  

In support of those positions and the following ones the EAO relied upon the 

Court of Appeal’s decision in Friends of Davie Bay. 
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2) The EAO’s view is that: 

…Consistent with the reasoning in Friends of Davie Bay v. British 
Columbia, our view is that in situations where the application of thresholds 
in Table 6 are ambiguous, it is generally preferable to apply an 
interpretation that is relatively easily applied by proponents based on 
intended production levels not estimates that are speculative or not easily 
identified. 

If the thresholds set by item 3 included waste gravel and waste sand the 
result in our view would be that proponents would be required to apply a 
threshold that is difficult to ascertain and is more speculative and would 
require oversight by EAO. Sand and gravel pits are developed for an 
intended production capacity of material that will be sold or used. 

3) If that was not the case:  

Pit operators may estimate the amount of waste material that will need to 
be dug up in order to remove sand and gravel that meets their production 
specifications but this waste material is typically treated as an 
undifferentiated mix of materials that may potentially include boulders, 
clay, silt sand and gravel. It is theoretically possible to estimate the 
amount of sand and gravel that will be included in this waste material, by 
digging multiple bore holes, estimating the amount of different 
components in each bore hole, applying a statistical analysis to the bore 
holes situated in any area that will be mined in a single year or four year 
period, and then estimating the total amount of sand and gravel that will 
be dug up during any year or four year period. For the estimates to have 
any statistical significance, i.e. for them to be something other than 
speculative, pit proponents would need to dig more bore holes than are 
usually required for the purposes of assessing the suitability of a resource 
for mining. To form a position on whether a project is captured or not, 
EAO would need to review estimates to ensure that that core samples are 
representative and analysis properly carried out. 
Our view is that interpreting the Table 6 threshold for sand and gravel pits 
as being based on amounts of sand and gravel produced, i.e. excavated 
for sale or use, is consistent with the scheme of the Act because it is 
easily applied by proponents without additional analysis, it is less 
speculative and does not require EAO to review determinations made by 
proponents. It is consistent with the wording of item 6 which refers to 
“production capacity”. 
[Emphasis added.] 

4) Accordingly:  

… While the total of waste gravel, waste sand, produced gravel and 
produced sand may exceed the regulatory thresholds, for the reasons 
discussed above it is not appropriate to include either waste gravel or 
waste sand in production capacity. Thus, our view is that it is not 
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necessary for the Proponent to differentiate between waste gravel, waste 
sand and other waste material because only product gravel and sand is 
included in production capacity. The amount of product sand and gravel 
proposed to be excavated is below the thresholds set out in the 
Reviewable Projects Regulation.  

[75] Those assertions continue to be the primary bases upon which the EAO 

supports the correctness and reasonableness of the Decision. 

[76] The EAO has also continued to take the position that no consultation with the 

FNFN in addition to that which had occurred before the Decision was made was 

necessary because its interpretation of the threshold criteria for new Sand and 

Gravel Pits in Table 6 of the Regulation concerns interpretation of criteria of general 

application in the Province and thus does not attract the specific duty to consult 

alleged by the FNFN. 

[77] As far as I am aware, as of the dates of the hearing of this petition the Mines 

Ministry had not yet decided whether to approve CSI’s Notice of Work application for 

the Komie North Mine.  

[78] Also, Jeffrey Bond has deposed that although CSI has applied for the five 

Licenses of Occupation necessary for the potential development of the three other 

mines in the vicinity of Komie Creek and the two in the Dazo Creek region none of 

those licences have been approved.  

[79] Mr. Bond has further deposed that CSI has “no present plans to develop 

multiple mines”. 

ANALYSIS AND DISCUSSION 

[80] Aside from the issue of the alleged breach of the Province’s duty to consult 

with the FNFN concerning the interpretation and application of the Table 6 threshold 

criteria of the Regulation to the Komie North Mine, the fundamental issue in dispute 

between the parties is whether EAO’s decision to accept CSI’s limitation of its 

production capacity to the sale of frac sand and the use of some of the extracted for 

site purposes is reasonable. 
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[81] I will accordingly first address the issues arising from the Decision concerning 

the interpretation of the threshold criteria for new Sand and Gravel Pits under Table 

6 of the Regulation and the EAO’s application of that interpretation to the proposed 

Komie North Mine and then address the duty to consult arguments made by the 

FNFN. 

A. The EAO’s Interpretation and Application of Table 6 of the Regulation 

[82] Before proceeding to my determination of the substantive issues raised by the 

parties with respect to the EAO’s interpretation of the threshold criteria for Sand and 

Gravel Pits under Table 6 of the Regulation and application of that interpretation to 

the proposed Komie North Mine Project, I will first discuss the standard of judicial 

review to be applied to the Decision. 

1. The applicable Standard of Judicial Review 

[83] In Friends of Davie Bay, the Court of Appeal held that the standard of review 

of the EAO’s interpretation and application of the thresholds in Table 6 of the 

Regulation (in that case the threshold criteria for “Construction Stone and Industrial 

Mineral Quarries”) is that of reasonableness. 

[84] In doing so Bennett J.A. stated for the Court at paras. 29 to 30:  

[29] The statutory interpretation question in issue bears upon whether the 
Quarry is deemed reviewable by the combined effect of the Act and the 
Regulation. It has no bearing on the source of the EAO’s authority to interpret 
its home statute or otherwise apply the provisions of the Act and Regulation 
to the facts of this case. 

[30] The question in issue is one that involves the interpretation of an 
enactment closely connected to the EAO’s function and so, in one sense, 
involves the determination of whether the EAO has authority or jurisdiction to 
determine whether the Quarry is reviewable. However, it is not one of the 
“narrow or exceptional” questions that concern true jurisdiction or vires. 
Accordingly, I conclude that the standard of review applicable to the EAO’s 
determination in the case at bar is reasonableness. 

[85] In reaching that conclusion, Bennett J.A. relied upon Alberta (Information and 

Privacy Commissioners) v. Alberta Teachers’ Association, 2011 SCC 61, for the 

proposition that “for questions involving an administrative body’s interpretation of its 
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home statute should presumptively be reasonableness, and the party propounding 

correctness should bear the burden of identifying a true question of jurisdiction 

raised by the decision in issue.” 

[86] As in Friends of Davie Bay, no question of the jurisdiction of the EAO to 

interpret or apply the threshold criteria of Table 6 of the Regulation arises in this 

case. 

[87] The standard of judicial review of the Decision is accordingly that of 

reasonableness. 

[88] Concerning the reasonableness standard of review of administrative 

decisions the Supreme Court of Canada said in Dunsmuir v. New Brunswick, 2008 

SCC 9 [“Dunsmuir”], at para. 47:  

[47] Reasonableness is a deferential standard animated by the principle that 
underlies the development of the two previous standards of reasonableness: 
certain questions that come before administrative tribunals do not lend 
themselves to one specific, particular result. Instead, they may give rise to a 
number of possible, reasonable conclusions. Tribunals have a margin of 
appreciation within the range of acceptable and rational solutions. A court 
conducting a review for reasonableness inquires into the qualities that make 
decision reasonable, referring both to the process of articulating the reasons 
and to outcomes. In judicial review, reasonableness is concerned mostly with 
the existence of justification, transparency and intelligibility within the 
decision-making process. But it is also concerned with whether the decision 
falls within a range of possible, acceptable outcomes which are defensible in 
respect of the facts and law. 

[89] Following upon Dunsmuir, in Canada (Citizenship and Immigration) v. Khosa, 

2009 SCC 12, at para. 59, the Supreme Court of Canada also observed:  

[59] Reasonableness is a single standard that takes its colour from the 
context. One of the objectives of Dunsmuir was to liberate judicial review 
courts from what came to be seen as undue complexity and formalism. 
Where the reasonableness standard applies, it requires deference. 
Reviewing courts cannot substitute their own appreciation of the appropriate 
solution, but must rather determine if the outcome falls within “a range of 
possible, acceptable outcomes which are defensible in respect of the facts 
and law” (Dunsmuir, at para. 47). There might be more than one reasonable 
outcome. However, as long as the process and the outcome fit comfortably 
with the principles of justification, transparency and intelligibility, it is not open 
to a reviewing court to substitute its own view of a preferable outcome. 
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2.  Is the EAO’s interpretation and application of the threshold criteria in 
Table 6 of the Regulation reasonable? 

[90] Determination of this issue engages principles of statutory interpretation. It 

also requires examination of the threshold criteria in Table 6 of the Regulation in the 

context of other relevant legislative provisions. 

[91] Table 6 of the Regulation is reproduced below: 

Table 6 

Mine Project 

Column 1 Column 2 Column 3 

Project Category New Project Modification of 
Existing Project 

1 Coal mines - 
   SIC code 063 

Criteria: 
(1) A new mine facility 
that, during operation, 
will have a production 
capacity of ≥ 250 000 
tonnes/year of clean 
coal or raw coal or a 
combination of both 
clean coal and raw 
coal. 

Criteria: 

(1) Modification of an 
existing mine facility 
that meets Threshold 
E. 

2 Mineral Mines Criteria: 
(1) A new mine facility 
that, during 
operations, will have a 
production capacity of 
≥ 75 000 tonnes/year 
of mineral ore.  

Criteria: 
(1) Modification of an 
existing mine facility 
that meets Threshold 
E.  

3 Sand and Gravel Pits 
__ SIC code 082 

Criteria: 
(1) A new pit facility 
that will have a 
production capacity of 
(a) ≥ 500 000 
tonnes/year of sand or 
gravel or both sand 
and gravel during at 
least one year of its 
operation or 
(b) over a period of ≤ 
4 years of operations, 
≥ 1 000 000 tonnes of 
excavated sand or 
gravel or both sand 

Criteria: 

(1) Modification of an 
existing pit facility that 
meet Threshold F. 
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and gravel. 

4 Placer Mineral Mines Criteria: 
(1) A new mine facility 
that, during 
operations, will have a 
production capacity of 
≥ 500 000 tonnes/year 
of pay-dirt. 

Criteria: 
(1) Modification of an 
existing pit facility that 
meets Threshold F. 

5 Construction Stone 
and Industrial Mineral 
Quarries 

Criteria: 
(1) A new quarry 
facility or other 
operation that: 
(a) involved the 
removal construction 
stone or industrial 
minerals or both, 
(b) is regulated as a 
mine under the Mines 
Act, and 
(c) during operations, 
will have a production 
capacity of ≥ 250 000 
tonnes/year of 
quarried product.  

Criteria: 
(1) Modification of an 
existing mine facility 
that meets Threshold 
E. 

6 Off-shore Mines Criteria: 
(1) A new off-shore 
mine facility. 

Criteria: 
(1) Modification of an 
existing facility that 
meets Threshold G. 

 

[92] As noted many times in the correspondence amongst the parties which I have 

recorded, the applicable threshold criteria of Table 6 in issue is Item 3 of Column 1 

of Table 6 for “Sand and Gravel Pits”. 

[93] More specifically, since the Komie North Mine is a “New Project” at issue are 

the criteria set out in Column 2. 

[94] It is immediately apparent that given that CSI’s proposed “production 

capacity” is 240,000 tonnes/year of frac sand per year over more than four years of 

operations, what is in controversy is Criteria 1(b) and more specifically, whether 

CSI’s designated “production capacity” for frac sand alone modifies substantially 
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downward the more inclusive phrase “excavated sand and gravel or both” when 

almost all of the gravel is deemed by the proponent to be waste material. 

[95] The primary focus of the arguments of the parties with respect to the Decision 

as it relates to the interpretation of the Sand and Gravel thresholds in Table 6 is 

upon principles of statutory interpretation in the context of the scheme and purpose 

of the Act and the Regulation as a whole, and the extent to which, if at all, other 

statutory provisions should inform that interpretation. 

a) Applicable Principles of Statutory Interpretation 

[96] Although the parties disagree with respect to the reasonableness of the 

EAO’s interpretation of the threshold criteria for new Sand and Gravel Pits 

established by Table 6 they agree that the approach that should be taken in 

interpreting the Act and Regulation is the “modern approach to statutory 

interpretation” enunciated by the Supreme Court of Canada in Re: Rizzo and Rizzo 

Shoes Ltd. (Re), [1998] 1 S.C.R. 27 [Rizzo Shoes]. 

[97] In Rizzo Shoes, at para. 21, Iacobucci, J (for the Court) wrote:  

… Elmer Driedger in Construction of Statutes (2nd ed. 1983) best 
encapsulates the approach upon which I prefer to rely. He recognizes that 
statutory interpretation cannot be founded on the wording of the legislation 
alone. At p. 87 he states: 

Today there is only one principle or approach, namely, the words of 
an Act are to be read in their entire context and in their grammatical 
and ordinary sense harmoniously with the scheme of the Act, the 
object of the Act, and the intention of Parliament. 

[98] While the parties all acknowledge that the formulation of the modern 

approach to statutory interpretation adopted by the Supreme Court of Canada in 

Rizzo Shoes governs my analysis in this case they also each rely upon other more 

recent authority to emphasize and support the positions they advance. 

[99] In that regard I note at the outset that although the EAO and CSI each made 

separate submissions they were generally wholly supportive of the submissions 

advanced by the other.  
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[100] The FNFN relies on the Supreme Court of Canada’s decision in Bristol-Myers 

Squibb Co. v. Canada (Attorney General), 2005 SCC 26 in which, Binnie J. (for the 

majority) after discussing the modern approach to statutory interpretation of statutes 

adopted in Rizzo Shoes went on to say (at para. 38) with respect to the 

interpretation of regulations:  

38 The same edition of Driedger adds that in the case of regulations, 
attention must be paid to the terms of the enabling statute: 

It is not enough to ascertain the meaning of a regulation when read in 
light of its own object and the facts surrounding its making; it is also 
necessary to read the words conferring the power in the whole context 
of the authorizing statute. The intent of the statute transcends and 
governs the intent of the regulation. 

(Elmer A. Driedger, Construction of Statutes (2nd ed. 1983), at p. 247) 

This point is significant. The scope of the regulation is constrained by its 
enabling legislation. Thus, one cannot simply interpret a regulation the same 
way one would a statutory provision. 

[101] The FNFN emphasizes that in Friends of Davie Bay (at para. 34) the Court of 

Appeal held that the object of the Act is environmental protection. 

[102] The FNFN also relies upon Pharmascience Inc. v. Binet, 2006 SCC 48 and 

the majority’s explaining “ordinary meaning” at para. 30 where LeBel J. wrote: 

30 Although the weight to be given to the ordinary meaning of words varies 
enormously depending on their context, in the instant case, a textual 
interpretation supports a comprehensive analysis based on the purpose of 
the Act. Most often, “ordinary meaning” refers “to the reader’s first impression 
meaning, the understanding that spontaneously emerges when words are 
read in their immediate context” (R. Sullivan, Sullivan and Driedger on the 
Construction of Statutes (4th ed. 2002), at p. 21; Marche v. Halifax Insurance 
Co., [2005] 1 S.C.R. 47, 2005 SCC 6, at para. 59). In Canadian Pacific Air 
Lines Ltd. v. Canadian Air Line Pilots Assn., [1993] 3 S.C.R. 724, at p. 735, 
Gonthier J. spoke of the “natural meaning which appears when the provision 
is simply read through”. 
[Emphasis added.] 

[103] In addition, the FNFN relies upon Chieu v. Canada (Minister of Citizenship 

and Immigration) 2002 SCC 3 for the proposition that while the modern approach to 

interpretation may begin with the ordinary meaning of a provision that is not the end 
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of the necessary analysis because the provision must be read in its entire context. In 

that case Iacobucci J. stated at para. 34 that the contextual inquiry:  

… involves examining the history of the provision at issue, its place in the 
overall scheme of the Act, the object of the Act itself, and Parliament’s intent 
both in enacting the Act as a whole, and in enacting the particular provision at 
issue. 

[104] The FNFN submits that examination of the history of the prior wording of the 

threshold provisions for Sand and Gravel Pits are now found in Table 6 of the 

Regulation requires an interpretation that precludes the interpretation placed upon 

the present criteria in the Decision by the EAO. 

[105] In support of its argument that its interpretation of the Sand and Gravel 

threshold in Table 6 of the Regulation is not only reasonable but correct the EAO 

relies upon the decision of the Supreme Court of Canada in Canada Trustco 

Mortgage Co. v. Canada, 2005 SCC 54 (at para. 10) which held that the 

interpretation of legislative provisions requires a “textual, contextual and purposive 

analysis to find a meaning that is harmonious with the Act as a whole”, and that: 

… where the words can support more than one reasonable meaning, the 
ordinary meaning of the words plays a lesser role. The relative effects of 
ordinary meaning, context and purpose on the interpretive process may vary, 
but in all cases the court must seek to read the provisions of an Act as a 
harmonious whole. 

[106] Relying upon that principle of interpretation the EAO submits that the Sand 

and Gravel threshold must be read harmoniously with not only the Act and 

Regulation, including all of the other criteria enumerated in Table 6 for other Mine 

Projects, but also with other statutory provisions related to the regulation of mining in 

British Columbia and most specifically the Mines Act and its treatment of “production 

capacity” by proponents such as CSI. 

[107] While the principles of statutory interpretation enunciated by the Supreme 

Court of Canada to be considered when undertaking interpretation of a legislative 

provision upon which the parties rely are all entirely valid and potentially applicable, 

the authorities also establish that the significance of any one consideration or 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 36 

 

combination of considerations relating to competing interpretations must also be 

assessed in the context of the factual circumstances under inquiry. 

[108] To that end I will now examine the parties’ positons in relation to the 

interpretation of the Sand and Gravel threshold criteria they advance by reference to 

the principles of interpretation they each rely upon. 

b) “Grammatical and Ordinary Sense” 

[109] The contest between the EAO and CSI on the one hand and the FNFN on the 

other centers upon the juxtaposition of the phrases “production capacity” and 

“excavated sand and gravel or both sand and gravel” in the wording of the Sand and 

Gravel threshold in Table 6.  

[110] The FNFN asserts that “production capacity” is a generic term that is modified 

and given meaning by the phrase “excavated sand and gravel or both sand and 

gravel”. On that interpretation the phrase that establishes the criteria for reviewability 

is “excavated sand and gravel or both” with the emphasis on “excavated” because 

what is at issue with a new pit facility is the volume and area of land disturbed by 

extracting the product mined.  

[111] The FNFN thus asserts that on a plain and simple reading in its grammatical 

sense the Sand and Gravel threshold is concerned with the amount of material that 

is excavated or removed from the ground and is not concerned with the purpose for 

which it is removed.  

[112] In support of the argument that the Sand and Gravel threshold should be read 

as it suggests the FNFN also relies upon the “first impression” interpretation placed 

upon the threshold by CSI when it first applied for a License of Occupation of the 

Komie North Mine in May of 2010.  

[113] With that application CSI included a Development Plan which referenced an 

“Annual estimate of production” as follows:  

Based upon the current market conditions, 240,000 tonnes of resource will be 
mined yielding about a 46-year mine life. This translates into an annual 
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amount of 134,000 tonnes of marketable proppant sand. This may be 
expanded on a yearly throughput as market conditions require. If expansion 
occurs beyond 250,000 tonnes for more than 4 years the proponents are 
prepared to enter the BCEAA review process. 
[Emphasis added.] 

[114] The FNFN submits that that estimate of production of 240,000 tonnes of 

resource (comprised of both sand and gravel) per year of which only 134,000 tonnes 

is “marketable proppant sand” informs the ordinary and grammatical interpretation 

that should be placed upon the threshold production limit for new Sand and Gravel 

Pits in Table 6 of the Regulation as evidenced by the spontaneous understanding 

that emerged from CSI’s “first impression” of its meaning. See: Pharamascience at 

para. 30 as quoted above.  

[115] CSI and the EAO both submit that the FNFN’s emphasis on the amount of 

sand and gravel or both excavated from a proposed new mine facility fails to 

recognize the import and meaning of the phrase “production capacity”.  

[116] CSI and the EAO point to dictionary meanings of “production” encompassing 

such concepts as the creation or generation of goods or commodities to be available 

for use.  

[117] In its written argument (at paras. 107 to 109) CSI asserts:  

107. The “production capacity” is determined in reference to the rest of the 
provision. The amount of “excavated sand or gravel or both sand and gravel”. 
The provision provides an option in the amount to consider in determining the 
production capacity. This is due to the fact that many sand or gravel pits do 
not produce both sand and gravel for sale. According to this wording, a sand 
mine would only be required to include in its production capacity the sand that 
it produces for sale, instead of the total of both sand and gravel. The option 
directly contemplates the business of the proponent and the only rational 
interpretation of production capacity in relation to the option of sand or gravel 
or both would be for production capacity to mean the amount of product for 
sale or use, whether sand or gravel. An interpretation where both sand and 
gravel in the entire disturbed area is contrary to the option that the provision 
provides. 

108. The term “excavate”, defined in relation to the removal of something, 
is used in this provision to clarify that only the product that is removed for sale 
is to be included in the production capacity calculation. Any waste materials 
are not included in the term production capacity. 
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109. The provision is not concerned with the amount of disruption to land of 
a sand or gravel pit. This is obvious because the second part of the Sand and 
Gravel Threshold dealing with the threshold for modifications to sand and 
gravel pits, includes “modification will result in the disturbance of an area of 
land that was not previously permitted for disturbance”, as well as the 
production capacity. It was open to the Lieutenant Governor in Council to 
have included disturbance to land in the new pit Sand and Gravel Threshold; 
however, that choice was not made.  

[Emphasis in original.] 

[118] Similarly, the EAO asserts that the words used in establishing the threshold 

criteria for reviewability for new Sand and Gravel Pits did not isolate “production 

capacity” from “excavation of sand and gravel or both” without reference to a 

proponent’s intended sale or use of that product that is extracted.  

[119] The EAO submits that the intention of the Lieutenant Governor in Council was 

to assess the production capacity for the project, not the potential amount of 

materials to be excavated “regardless of whether or not they form part of the 

production of the facility”.  

[120] In support of that argument the EAO points to the modifying phrase “during 

operations” as being indicative that production from the actual operation should be 

considered, not the “maximum potential of the resource being excavated”.  

[121] The EAO also submits that the FNFN’s reliance on CSI’s May 2010 “first 

impression” reading of the threshold should be given little consideration because of 

later more detailed considerations and the Notice of Work evidenced by CSI’s 

application for the Komie North Project under the Mines Act. 

[122] The EAO also postulates that primary consideration should be given to the 

phrase “production capacity” because of its assertion at para. 116 of its written 

argument that:  

116. Within the framework of the EA Act, the initial determination of whether a 
project is reviewable is to be made by the proponent, with reference to the 
applicable table in the RPR. There is no obligation for proponents to make an 
inquiry with EAO about the application of the RPR to their proposed project 
and no discretionary function is extended to the EAO under the statutory 
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scheme in determining whether a proposed project is reviewable under s. 5 of 
the EA Act and the RPR. 

[123] Section 5 of the Act to which that submission refers provides:  

Reviewable projects established by regulation 

5 (1) The Lieutenant Governor in Council may make regulations prescribing 
what constitutes a reviewable project for the purposes of this Act. 

(2) For the purpose of a regulation under subsection (1), the Lieutenant 
Governor in Council by regulation may 

(a) categorize projects according to size, production or storage 
capacity, timing, geographical location, potential for adverse effects, 
type of industry to which the projects are related, type of proponent or 
on any other basis that the Lieutenant Governor in Council considers 
appropriate, and 

(b) provide differently for the different categories of projects. 

[124] In making that “proponent driven” and “no discretion” submission the EAO 

relies upon the trial level decision of Justice Voith in Friends of Davie Bay, 2011 

BCSC 572, concerning his interpretation of Item 5 (Construction Stone and Industrial 

Mineral Quarries) of Table 6 of the Regulation that was upheld by the Court of 

Appeal.  

[125] I will address those “proponent driven” submissions in more detail in these 

reasons when next addressing the interpretation of the Sand and Gravel threshold 

when read in their entire context and considering the scheme and object of the Act.  

c) “In its entire Context” 

[126] The FNFN submits that the Sand and Gravel threshold should be interpreted 

not only harmoniously within its place in the overall scheme and object of the Act 

and Regulation (as I will later discuss) but also having regard to its legislative history 

that also reflects the intention of the Legislature.  

[127] When the first Environmental Assessment Act, R.S.B.C. 1996, c. 238 took 

effect in 1995 the Lt. Governor in Council promulgated a Reviewable Projects 

Regulation dated July 28, 1995 which established thresholds for many of the same 
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categories that are now the subject of Table 6 of the present Regulation that were 

enacted in 2002. 

[128] In 1995 the threshold for the environmental reviewability of new “Sand and 

gravel operations” under s. 21(1) of the original Regulation provided :  

21. (1) The construction of a new facility constitutes a reviewable project for 
the purposes of the Act if  

(a) the facility is within SIC code 082 - Sand and Gravel Pits, and 

(b) the facility has, or when the construction phase is completed will have, 
a production capacity of  

(i) 500 000 tonnes or more of sand or gravel or both sand and gravel 
per year, or 

(ii) 1 000 000 tonnes or more of sand or gravel or both sand and 
gravel over a period not exceeding 4 years. 

[129] Absent from that formulation of the threshold criteria was the word 

“excavated” that was included in the 2002 iteration of the criteria and is now at the 

centre of the disputes amongst the parties. 

[130] The FNFN submits that the interpretation of the present threshold must 

account for the inclusion of the word “excavated” as intending the inclusion of the 

entire amount of sand or gravel or both to be excavated from a proposed new mine, 

not only the amount of the particularized product the proponent CSI intends to sell or 

use.  

[131] The FNFN thus submits that the EAO erred in failing to consider that 

significant substantive change in wording in the new threshold by giving the word 

“excavated” no meaning when relying upon CSI’s self-declared “production capacity” 

based upon what it intend to use or sell. The FNFN say that is especially so when 

there is no inclusion of the concepts of either usage or sale within the prescribed 

threshold criteria.  

[132] The FNFN further submits that the new wording that includes “excavation” 

emphasizes the physical impact of a proposed mine on the environment rather than 

the commercial intention of the proponent when that commercial intention is in 
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obvious conflict with environmental protection when so much useful gravel product is 

classified as “waste” notwithstanding the size of the pit needed to extract and 

produce the more desirable product.  

[133] The EAO and CSI each submit that the FNFN’s submissions concerning the 

evolution of the wording of the threshold fail to sufficiently account for the fact that 

other changes to the original thresholds in the Regulation concerning other types of 

mining operations included increases in thresholds and that in some cases the word 

“physical” was added to limit what they refer to as “direct disturbance” or “direct 

physical disturbance”. They say that if the Lieutenant Governor in Council had 

intended to limit the physical impact of new sand and gravel operations in the way 

suggested by the FNFN it was open to explicitly do so. 

d) Entire Context: The Scheme and Object of the Act  

[134] The FNFN submits that the ordinary grammatical meaning of the threshold 

criteria and inclusion of the modifier “excavated” with the concept of “production 

capacity” is in harmony with the scheme and object of the Act as environmental 

protection legislation.  

[135] It says further that to interpret the threshold criteria for new Sand and Gravel 

Pits in Table 6 of the Regulation as allowing proponent declared “production 

capacity” limits based upon sale and use considerations to over-ride environmental 

considerations distorts the balancing of commercial interests and the protection of 

the environment contrary to the scheme and object of the Act.  

[136] In making that submission the FNFN relies upon the Court of Appeal’s 

decision in Friends of Davie Bay at paras. 34 and 35 in which Bennett J.A. stated:  

[34] Here, the object of the legislation is environmental protection. This 
important object must not be lost in the minutia. In Friends of the Oldman 
River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3 at 71, La 
Forest J., for the majority, cited with approval the fundamental purposes of 
environmental impact assessment identified by R. Cotton and D.P. Emond in 
"Environmental Impact Assessment" in J. Swaigen, ed., Environmental Rights 
in Canada (Toronto: Butterworths, 1981) 245 at 247: 
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(1) early identification and evaluation of all potential environmental 
consequences of a proposed undertaking; (2) decision making that 
both guarantees the adequacy of this process and reconciles, to the 
greatest extent possible, the proponent's development desires with 
environmental protection and preservation. 

[35] I adopt, as a correct approach to the interpretation of environmental 
legislation, the following passages from Labrador Inuit Association v. 
Newfoundland (Minister of Environment and Labour) (1997), 152 D.L.R. (4th) 
50 (N.L.C.A.) at paras. 11-12, to which the chambers judge also referred at 
para. 72: 

[11] Both the Parliament of Canada and the Newfoundland Legislature 
have enacted environmental assessment legislation: Canadian 
Environmental Assessment Act, S.C. 1992, c. 37 (CEAA); 
Environmental Assessment Act, R.S.N. 1990, c. E-13 (NEAA). The 
regimes created by these statutes represent a public attempt to 
develop an appropriate response that takes account of the forces 
which threaten the existence of the environment. If the rights of future 
generations to the protection of the present integrity of the natural 
world are to be taken seriously, and not to be regarded as mere 
empty rhetoric, care must be taken in the interpretation and 
application of the legislation. Environmental laws must be construed 
against their commitment to future generations and against a 
recognition that, in addressing environmental issues, we often have 
imperfect knowledge as to the potential impact of activities on the 
environment. One must also be alert to the fact that governments 
themselves, even strongly pro-environment ones, are subject to many 
countervailing social and economic forces, sometimes legitimate and 
sometimes not. Their agendas are often influenced by non-
environmental considerations. 

[12] The legislation, if it is to do its job, must therefore be applied in a 
manner that will counteract the ability of immediate collective 
economic and social forces to set their own environmental agendas. It 
must be regarded as something more than a mere statement of lofty 
intent. It must be a blueprint for protective action. 

[137] In short, the FNFN asserts that the EAO’s approval of CSI’s proponent driven 

setting of “production capacity” limits which preclude the Komie North Mine from 

being subject to environmental assessment abandons environmental considerations 

in favor of commercial agendas.  

[138] In making that assertion the FNFN submits that if the Sand and Gravel 

threshold included only sand and gravel “intended for sale or use” proponents could 

excavate an unlimited amount of sand and gravel from a new mine without triggering 
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an environmental assessment, provided they planned to sell or use less than 

250,000 tonnes of that excavated sand and gravel each year over a four year period.  

[139] The FNFN further submits that under the EAO’s approval of a proponent 

driven limit on production capacity that is based upon intended sale or use, the 

statutory threshold would no longer serve to identify sand and gravel mines for 

review based upon environmental impact.  

[140] By way of example the FNFN posits two scenarios: 

1) A proponent targeting a narrow market niche could excavate a million tons 

of sand and gravel per year to obtain 249,000 tonnes of a specific type of 

sand for sale without exceeding the statutory threshold as interpreted by 

the EAO.  

2) On the other hand, a proponent that planned to excavate 250,000 tonnes 

of sand and gravel per year over a period of four years from that same 

deposit but intended to sell or use all of the excavated product would 

exceed the threshold and the project would be reviewable.  

[141] The FNFN thus submits that the EAO’s interpretation of the threshold creates 

a situation where the marketing intentions of the proponent are divorced from the 

physical and environmental impacts of the same mining project.  

[142] The FNFN submits that, in result, the EAO’s interpretation of the thresho ld will 

allow operators of frack sand mines to cause environmental harm without the 

oversight of an environmental assessment.  

[143] Counsel for the FNFN characterizes such a result as creating a “loophole” 

through which proponents can avoid environmental assessment by stating an 

intention to use or sell less than 250,000 tonnes of specialized product each year 

over a four year period no matter how much sand and gravel would have to be 

excavated or how much harm the project might cause to the environment.  
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[144] The EAO and CSI submit that the Court of Appeal’s assessment of the overall 

scheme of the legislation in Friends of Davie Bay as well as the conclusion reached 

in upholding the proponent driven determination of “production capacity” in respect 

of a “Construction Stone and Mineral Quarry” project under Item 5 of Table 6 of the 

Regulation is a complete answer to the FNFN’s submissions on statutory 

interpretation. 

[145] I agree that since what was at issue in Friends of Davie Bay was the 

reasonableness of the EAO’s interpretation of threshold criteria for one type of 

project in Table 6 of the Regulation particular attention must be paid to that case. 

That is so not only because interpretation of another threshold in Table 6 is now at 

issue but also because of principles of stare decisis that are engaged.  

[146] Before turning to my consideration of the extent to which the Court of 

Appeal’s decision in Friends of Davie Bay may be dispositive of the statutory 

interpretation issues in this case, I must first address the issue of two expert reports 

filed by the FNFN in support of its submissions on both the statutory interpretation 

and duty to consult issues in this case.  

[147] That discussion is necessary because the EAO submits that the two reports 

are not admissible on the judicial review of the Decision.  

e) Admissibility of expert reports on the Judicial Review of the 
Decision 

[148] The two reports in issue are those of Mr. Michael Hitch and Mr. John Clague.  

[149] Mr. Hitch is an Associate Professor at the University of British Columbia in its 

Department of Mining Engineering, Faculty of Applied Science. He has a Ph. D. in 

Environmental and Resource Studies obtained from the University of Waterloo in 

2006 and is licensed in British Columbia as a Professional Geoscientist and 

Geological Engineer. 

[150] Mr. Clague is a Professor at Simon Fraser University in its Department of 

earth Sciences. He has a Ph. D. in geology from the University of British Columbia 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 45 

 

obtained in 1973 and is a Professional Geoscientist with 40 years of experience in 

British Columbia and the Yukon Territory.  

[151] Both Mr. Hitch and Mr. Clague appended their reports to affidavits filed in this 

proceeding concerning explanations given by the EAO in its letters of September 30, 

2013 and January 15, 2014 as to why it had concluded that CSI’s estimate of 

production capacity of 240,000 tonnes of fracking sand per annum from the Komie 

North Mine over a period of four years fell below the threshold which would trigger 

an environmental assessment.  

[152] Both reports are highly technical and are critical of the Decision and the 

information provided by CSI in determining its estimated production capacity for 

fracking sand from the Komie North Mine.  

[153] In his report Mr. Hitch concluded:  

Examination of the documentation provided informs the opinion of the author 
that there are several discontinuities that may lead to less prudent decisions 
by the regulatory authorities and the project proponent. 

Firstly, the most concerning finding is the lack of consideration about the 
aggregate resource in its entirety. The geology itself has been effectively 
described concerning its gravel and sand potential with an emphasis on the 
former. Material (i.e. sand and gravel) sampling has been carried out in a way 
that is expected and suitable. Aggregate quantity was calculated in a very 
simplistic and general manner. Volumes have been calculated in a very 
general sense and for most purposes such as overall inventory or regional 
evaluation that would be sufficient. In the case of a potential quarrying 
operation, it is expected that much more quantitative or semi quantitative 
work would have been completed. Considering the amount of production 
capital required for such an operation, risk management through proper 
engineering, by an appropriate Qualified Person (as defined by Nl 43-101) is 
expected. This appears not to have been done. 

Any technical data provided by the proponent is based on gravel first and 
foremost and the sand component is secondary. This is odd considering the 
proponent intends to produce a highly processed and high value-added frac 
sand. Any data on the sand is secondary and it is unclear how much raw 
material produces one unit of final frac sand product. This brings into 
question the reliability of production volume estimates. 

It borders on irresponsible to consider that other secondary saleable products 
produced during the process of washing, and classifying the primary frac 
sand as waste. Washed gravels and off-spec sand products are highly 
desirable and certainly would have a market in the local area. The proponent 
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intends to waste this material and backfill the pit with it. Although the final 
product is high value, the consumption is limited and these other marketable 
products make the operation more sustainable and complete utilization of the 
resource is achieved. 
The project as conceived lacks consideration of the key elements that go into 
developing a mining operation. Setting production levels such that they fall 
below regulatory hurdles to the detriment of all involved is troubling.  

[Emphasis added.] 

[154] In his report, Mr. Clague concluded that:  

The definitions of ‘product’ and ‘waste’, as used in the EAO letters, are 
unclear. The amount of marketable frac sand at the proposed North Komie 
Sand Quarry cannot be reliably determined based on data presented in 
AMEC File 11103 or the proponent’s Development Plan. An unknown, but 
large amount of silt will be backfilled, but silt is not explicitly included in waste 
material. Based on the available data and other information, I do not 
understand how the proponent arrived at its precise estimates of product 
sand and non-product waste for its proposed North Komie Sand Quarry. 
[Emphasis added.] 

[155] The EAO submits that both reports are inadmissible in relation to the FNFN’s 

application for judicial review of the Decision.  

[156] In making that submission counsel for the EAO wrote at para. 68 of its written 

submissions: 

68. The general rule is that evidence going beyond the record is not 
admissible in judicial review proceedings. The court must examine the 
lawfulness of the decision under review based on the record that was before 
the decision-maker or tribunal, and not decide the matter anew. As noted by 
this Court in Friends of Cypress Provincial Park Society (2000): 

...the court is to determine whether the Minister followed a lawful 
process in coming to her decision rather than determining if she would 
have come to the same conclusion on either the evidence before her 
or such further evidence as may have been put before the court. 

[157] After making that submission the EAO did acknowledge the existence of 

exceptions to that general rule, including that:  

1) extrinsic evidence may be admitted if it is relevant to demonstrating an 

allegation of procedural fairness or jurisdictional error. See: Ktunaxa 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 47 

 

Nation v. British Columbia (Forests, Lands and Natural Resource 

Operations), 2014 BSCS 568 [Ktunaxa] at para. 131; and 

2) affidavit evidence be admitted in relation to a factual error in 

circumstances where there is no evidence to support a material finding 

made by the decision-maker but not to invite the court to re-evaluate or re-

weigh the evidence heard by the decision maker. See: Kinexus 

Bioinformatics Corporation v. Asad, 2010 BSCS 33 [Kinexus] at paras. 17-

20. 

[158] The EAO submits that neither of those exceptions is available to the FNFN to 

allow the opinions of Mr. Hitch or Mr. Clague into evidence concerning the judicial 

review of the Decision.  

[159] In making that submission the EAO also relies upon the decision of this Court 

in Society of the Friends of Strathcona Park v. British Columbia (Environment), 2013 

BCSC 1105 at para. 105 in which Sigurdson J. wrote:  

Judicial review is not a rehearing of the application on its merits. It is an 
assessment of whether the decision on the record was reasonable. To the 
extent that the petitioners seek to add factual matters that were not before the 
committee for consideration or provide opinions on the merits of the decision 
or what the decision ought to have been, or provide argument, they go 
beyond background and are not admissible.  

[160] I agree with the submissions of the EAO that it is only in rare cases and for 

limited purposes that extrinsic evidence is admissible in applications for the judicial 

review of decision makers.  

[161] I am, however, also satisfied that the general prohibition against the 

admissibility of extrinsic evidence is most applicable to those situations in which an 

administrative tribunal has reached a decision in which the party seeking judicial 

review of that decision has had the opportunity to participate.  
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[162] In this case the FNFN did not directly participate in the decision making 

process engaged in by the EAO that resulted in the August 8, 2013 Decision that is 

now the subject of judicial review.  

[163] The Decision was reached by the EAO after consideration of only the 

information provided by CSI in support of its application for the development of the 

Komie North Mine. The only involvement of the FNFN in the decision making 

process prior to August 8, 2013 was its continued attempts to have concerns it had 

addressed by the EAO and other government agencies commencing in June of 

2012.  

[164] It thus cannot be said that the FNFN had an opportunity to provide the EAO 

with the information contained in the evidence available form Mr. Hitch or Mr. Clague 

before the Decision was made by the EAO.  

[165] I am satisfied that the Decision would have been better informed had the EAO 

had the opportunity to consider information, evidence and criticism available from 

Mr. Hitch and Mr. Clague. 

[166] I am, however, not satisfied that the extrinsic evidence now sought to be 

admitted by the FNFN falls within the strictly construed exceptions identified by 

counsel for the EAO, and I have thus concluded that it is not admissible in respect of 

the judicial review of the Decision.  

[167] The extrinsic evidence is, however, admissible on the issue of the alleged 

failure of the EAO to consult with the FNFN with respect to the making of the 

Decision. 

f) Is Friends of Davie Bay Dispositive of the statutory interpretation 
issues concerning the threshold criteria for environmental 
assessment of Sand and Gravel Pits under Table 6 of the 
Regulations? 

[168] Principles of judicial comity and stare decisis in British Columbia mandate that 

the Supreme Court of British Columbia is bound to follow the reasoned decisions of 
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the British Columbia Court of Appeal and the Supreme Court of Canada which have 

decided a question of law.  

[169] Only if the underlying factual circumstances of the matter under consideration 

are sufficiently distinguishable from those upon which the question of law was 

decided is this Court not bound to decide the case before it in the same way.  

[170] In Friends of Davie Bay, at para. 32 Bennett J.A. defined the issue on appeal 

to be:  

[32] The question to be answered here is whether the EAO, through the 
executive director's delegate, came to a reasonable conclusion in interpreting 
"production capacity" as that phrase appears in the Regulation to mean the 
actual rate of a project's production during operation, rather than the 
maximum production rate the infrastructure and equipment of a project could 
potentially sustain. 

[171] Specifically at issue was a project on Texada Island intended by the 

proponent, Lehigh Hanson Materials Ltd (Lehigh), to quarry aggregate from two 

locations using drill and blast methods and subsequent shipping by barge to 

locations away from Texada Island. The intended infrastructure for the project 

included a haulage road allowing for two-way passage of 100 tonne trucks and a 

conveyor system capable of moving 2500 tonnes of material per hour.  

[172] The Table 6 threshold criteria for new “Construction Stone and Mineral 

Quarries” are stated to be:  

(1) A new gravity facility or other operation that: 

(a) involves the removal of construction stone or industrial minerals or 
both; 

(b) is regulated as a mine under the Mines Act, and 

(c) during operations will have a productions capacity of ≥ 250 000 
tonnes/year of quarried product. 

[173] The EAO interpreted the term “production capacity” for Lehigh’s intended 

project as the proponent’s estimated and permitted annual extraction rate.  

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 50 

 

[174] The petitioner (a not for profit society formed for the purpose of conserving 

and protecting the environment of the Davie Bay area of Texada Island) argued that 

the EAO erred in interpreting “production capacity” to mean the proponent’s estimate 

of annual throughput rather than the production potential of the project based upon 

an objective evaluation of all aspects of the project’s environmental footprint.  

[175] In Chambers in ruling against that argument (reported at 2011 BCSC 572) 

Voith J. stated at paras. 65 to 70:  

[65] Table 6 relies on three interwoven concepts: i) production capacity, ii) 
during operations, and iii) ≥ 250,000 tonnes / year. It is these three elements, 
in combination, that inform the meaning of the threshold or benchmark that is 
established in Table 6. 

[66] Both respondents argue that the words “during operations will” precede 
and, accordingly, inform the words “production capacity”. They say that the 
proper question which emanates from the Regulation is “what will the annual 
production capacity of the operation be once it is operating?” 

[67] In my view, the meaning of the words “during operations will have a 
production capacity”, without reference to additional considerations, remains 
ambiguous. The modifier “during operations” can just as easily be asking the 
question “once the quarry is operating what does it have the capacity to 
produce?” 
[68] The words “production capacity” are, however, further modified or book-
ended by the figure of “≥ 250,000 tonnes”. This latter consideration is 
important. It is a precise figure. If one were to adopt the petitioner’s 
submission this would be the quarry’s theoretical production capacity after 
taking into account its operation plan, equipment and infrastructure. How 
would this theoretical capacity be determined? Would it be based on the 
assumption that equipment would be used for one shift per day, or for two 
shifts, or for three shifts? If similar pieces of equipment had different 
capacities would those capacities be averaged? If the train of production 
equipment had a single linchpin with a low production capacity, would this set 
the ceiling for the production capacity of the quarry? 

[69] The exercise the petitioner advocates would engage a great many such 
considerations. No framework for any such assessment is established in the 
Regulation or otherwise and yet such a framework would be central to 
determining the production capacity of a project and to comparing that 
production capacity to the threshold established in Table 6. 

[70] On the other hand, comparing the Table 6 production capacity figure to 
the capacity of a quarry as established in its Notice of Work [under the Act] 
and in the permits it receives is straightforward. This yields an easily 
ascertained and objective factor which sets a ceiling on permitted production 
capacity. The structure of the various Table 6 criteria in combination strongly 
suggests that the intention of the words in question was to assess a 
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proponent’s intended production from a project, as limited by its plans and 
permits, rather than the theoretical or notional maximum production capacity 
of its infrastructure and equipment. 

[176] In upholding the proponent driven interpretation placed upon the threshold 

criteria there in issue Voith J. also discussed the provisions of Table 6 more 

generally at paras. 80 to 85 in which he wrote:  

[80] The relevant context for Table 6, however, goes beyond the language in 
the Table that is specific to quarries. Of significant relevance is the fact that 
the initial question of whether a project is “reviewable” does not fall to the 
EAO. Neither the Act nor the Regulation contemplate that proponents apply 
to the EAO for a determination of whether or not the criteria in the Regulation 
are met and the project in question is “reviewable”. There is then no process 
by which proponents of industrial or other projects make application to the 
EAO, regardless of how modest or ambitious that project may be, for a 
determination of whether the project falls within the ambit of the Act. Instead, 
the affidavit of Ms. Christie confirms at Exhibits “F” and “I”, that Lehigh did not 
initially contact the EAO about the Project and was “not required to do so 
because the proposed quarry is below the RPR threshold”. 

[81] Having said this, it is clear that a party may, as in this case, contact the 
EAO and ask it to consider whether a proposed project is reviewable. 

[82] The fact that it is a proponent who, in the first instance, determines 
whether a project is reviewable is relevant in several respects. First, it 
explains why the criteria in Table 6, for each of the various types of projects 
described, are expressed in clear and unambiguous terms. Overwhelmingly 
Table 6 stipulates or establishes particular numerical thresholds or confirms 
that projects “regardless of size” are reviewable. A new asbestos 
manufacturing facility would be an example of this latter category of project. 
Thus, project proponents are dealing with bright line figures that are easily 
understood and readily identified. 

[83] Second, because the initial determination falls to the project proponent, 
the criteria in Table 6 do not admit of any discretion. The determination made 
by a proponent does not require any judgment, nor for obvious reasons, 
could it be otherwise. 

[84] Once one recognizes this essential attribute of Table 6 it also becomes 
clear that Table 6 does not extend any discretionary function to the EAO. It 
cannot be that the application or interpretation of Table 6 would, absent some 
explicit authority, engage different judgments or processes for a proponent 
and the EAO respectively. Instead, both are required to consider the specific 
criteria that pertain to specific categories of project in Table 6. 

[85] The foregoing reality militates strongly against the petitioner who argues 
that the determination of “production capacity” must be made based on a full 
review and consideration of a project’s land base, facilities and equipment. 
No such assessment arises from the plain language of Table 6. Certainly no 
such exercise could be entrusted to a proponent in its sole discretion. Still 
further, the interpretation advanced by the petitioner would necessarily have 
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the EAO undertake such reviews for all projects regardless of their permitted 
and intended production levels. Such a detailed review would be necessary in 
order to ensure that the environmental footprint of a project was consonant 
with its stated and intended production levels - even if those stated 
production levels were modest. 

[Emphasis added.] 

[177] On appeal the Court of Appeal also approved the proponent entered 

interpretation of the threshold criteria applied by the EAO but also adverted to 

“loophole” concerns raised by the Friends of Davie Bay that are also now raised by 

the FNFN.  

[178] At paras. 36 to 38 Bennett J.A. wrote, followed by:  

[36] The Act contemplates that it is usually the proponent of a project who, by 
setting its intended “production capacity”, dictates whether an environmental 
assessment is required. If the proponent of a project featuring a new quarry 
facility accepts a production capacity less than 250,000 tons of quarried 
product per year, then the provisions requiring an assessment are not 
triggered. An assessment can be otherwise ordered, as noted above. 
[37] This proponent-centred, self-monitoring approach to environmental 
regulatory compliance creates an apparent frailty or loophole in the 
legislation, as noted by Friends of Davie Bay and accepted by the chambers 
judge. A proponent can (and Lehigh did) overbuild its infrastructure and 
equipment which would allow for future increases to levels of production well 
beyond the initial declared production capacity. The proponent could, at some 
time in the future, “modify the existing project” and produce well in excess of 
250,000 tonnes of quarried product per year, increasing the detrimental 
impact on the environment without subjecting the project to an environmental 
assessment performed under the Act. The gap is found in s. 8(1)(b) of the 
Regulation, which is cross-referenced to Table 6 above: 

Criteria for proposed modifications of mine projects 

8 (1) In this part, threshold E is met for a proposed modification of an 
existing facility if 
… 

(b) the modification will result in the disturbance of 

(i) at least 750 hectares of land that was not previously 
permitted for disturbance, or 

(ii) an area of land that was not previously permitted for 
disturbance and it is at least 50% of the area of land that was 
previously permitted for disturbance at the existing facility. 

[38] As the chambers judge pointed out at para. 76, a project with an initial 
production capacity below the regulatory threshold for a new mining project 
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could avoid a mandatory environmental assessment if the area of disturbed 
land at the outset subsequently proved large enough to accommodate future 
increases to production capacity the proponent might implement. The trial 
judge found there to be no suggestion that this is Lehigh’s plan. Lehigh 
explained that its selection of equipment stemmed from the advantages using 
standardized equipment in all of its operations provided, including easier and 
more cost-effective repairs and transferability. It had a number of other 
reasons for its proposed specifications of the infrastructure, none of which 
was aimed at increased production. 

[179] Those potential “loophole” and “overbuilding” concerns were then addressed 

at para. 39 in which Bennett J.A. stated: 

[39] An interpretation of legislation that creates a loophole through which the 
object of the legislation can be thwarted is rarely reasonable. However, I 
agree with the analysis of the chambers judge, which showed that when the 
Act and Regulation are viewed in their entirety, and in light of other legislation 
applicable to the Project, the loophole is sufficiently addressed and the 
overall scheme is practical. 

[180] She then went on to observe (at para. 41) that there are: 

…a number of safeguards in place preventing environmentally damaging 
projects from slipping through an environmental assessment at all. 

[181] Thereafter she considered the provisions of s. 6 of the Act and the potentially 

curative provisions available thereunder which could act as such a safeguard. 

[182] Section 6 of the Act provides:  

Minister's power to designate a project as reviewable 

6 (1) Even though a project does not constitute a reviewable project under 
the regulations, the minister by order may designate the project as a 
reviewable project if 

(a) the minister is satisfied that the project may have a significant 
adverse environmental, economic, social, heritage or health effect, 
and that the designation is in the public interest, and 

(b) the minister believes on reasonable grounds that the project is not 
substantially started at the time of the designation. 

(2) A project designated as a reviewable project under subsection (1) is one 
for which an environmental assessment certificate is required. 

[183] In Friends of Davie Bay the petitioner had first unsuccessfully applied to the 

Minister under s. 6 of the Act to have the proposed quarry project designated as 
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reviewable, prior to then bringing of a petition for review of the EAO’s interpretation 

of the threshold criteria in Table 6.  

[184] Although that application to the Minister was not successful, the “safeguard” 

role attributed by Bennett J.A. to s. 6 of the Act is borne out by the comprehensive 

analysis of the Texada project carried out by the EAO in addressing the 

environmental concerns raised by the opponents in its report to the Minister 

including the reasons for its recommendations that the Minister not designate the 

project as reviewable.  

[185] Bennett J.A. also considered a second “safeguard” to over--building concerns 

at para. 44 in Friends of Davie Bay in which she said: 

[44] There are other safeguards as well. As pointed out by the Province, 
Lehigh cannot legally exceed the capacity in the Quarry Permit Approving 
Work System and Reclamation Program under the Mines Act, R.S.B.C. 1996, 
c. 293. The levels of production are monitored by the Ministry of Energy and 
Mines and Responsible for Housing to ensure that they do not exceed the 
stipulated production capacity. If Lehigh’s annual production exceeded 
240,000 tonnes of quarried product, it would be subjected to sanctions under 
the Mines Act. 

[186] In upholding Voith J.’s decision the Court of Appeal concluded by saying at 

paras. 45 to 48:  

[45] In my respectful view, when the legislative scheme is considered as a 
whole, along with the other relevant legislation, the EAO’s interpretation of 
“production capacity” as the phrase appears in the Regulation is not rendered 
unreasonable by legislative frailty or a loophole. 

[46] In addition, one cannot simply look at the words “production capacity in 
excess of 250,000 tonnes/year” as the appellant’s interpretation would 
require. The provision in Table 6-5 reads “A new quarry facility or other 
operation that … during operations, will have a production capacity of ≥ 250 
000 tonnes/year of quarried product”. On a plain reading, the section sets out 
in what context and time frame (during operations) the production capacity is 
to be determined and how much (250,000 tonnes) it may produce in that time 
frame. 
[47] In my respectful view, to read into this legislation a requirement for an 
assessment of every project to determine the potential maximum production 
capacity the proposed infrastructure, equipment, and operation could 
facilitate is impractical and inconsistent with the means through which the 
legislation contemplates achieving its object. By designing a proponent-driven 
assessment at the front end of the environmental regulatory process, the 
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Legislature balanced the need to conduct environmental assessments in 
warranted circumstances against the existence of other safeguards, the 
impracticality of assessing every project as a matter of course, and the 
interests of economic development in British Columbia. 
[48] In my view, the chambers judge committed no error. The EAO came to a 
reasonable conclusion in interpreting “production capacity” to mean a 
proponent’s intended operational production capacity, rather than the 
theoretical maximum production capacity a project’s proposed infrastructure, 
equipment, and operation could allow. 

[187] The EAO and CSI submit that the Court of Appeal’s conclusion that “by 

designing a proponent driven assessment at the front end of the environmental 

regulatory process, the Legislature balanced the need to conduct environmental 

assessments” precludes any determination in this case that the EAO’s approval of 

the proponent-driven assessment of the production capacity intended by CSI for the 

Komie North Mine is unreasonable.  

[188] I have concluded that the ratio decidendi of the Court of Appeal’s decision in 

Friends of Davie Bay is that the EAO’s interpretation of the threshold criteria for new 

Construction Stone and Industrial Mineral Quarries under Table 6 of the Regulation 

and the Act based upon the proponent’s intended operational production rather than 

the potential maximum production capacity based upon a project’s proposed 

infrastructure, equipment and operations could allow is not unreasonable. See: 

Friends of Davie Bay at paras. 46 to 48 quoted above.  

[189] Important also to that decision is the Court of Appeal’s conclusion that the 

EAO’s interpretation of “production capacity” as that phrase appears in the threshold 

criteria for Construction Stone and Industrial Mineral Quarries in Table 6 was not 

unreasonable by reason of legislative frailty or a loophole arising from a “proponent 

driven” assessment of production capacity at the front end of the environmental 

regulatory process because of the existence of regulatory “safeguards”. See: 

Friends of Davie Bay at para. 45 also quoted above. 

[190] Of significance also are the two “safeguards” which the Court of Appeal 

concluded were effective to prevent a finding of unreasonableness due to legislative 

frailty or a loophole in relation to the EAO’s interpretation of the threshold criteria for 
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Construction Stone and Industrial Mineral Quarries. In summary, those effective 

safeguards in that case were: 

1) the remedial discretion of the Minister under s. 6 of the Act to designate a 

project as a reviewable project if satisfied that conditions in that section 

are met and that the project has not been substantially started at the time 

of the designation; and  

2) the monitoring of production levels by the Mines Ministry to ensure they do 

not exceed the stipulated production capacity with potential sanctions 

under the Mines Act for so doing. 

[191] In determining whether the decision of the Court of Appeal in Friends of Davie 

Bay is dispositive of the statutory interpretation issues in this case I will first asses 

the distinguishing factual and legal differences between the two cases.  

[192] Those factual and legal differences between the two cases are that: 

1) The Decision is concerned with the interpretation of the threshold criteria for a 

different category of mining project in Table 6 of the Regulation than was the 

subject of the quarry in Friends of Davie Bay.  

2) The threshold criteria under the two categories are stated in materially 

different terms.  

3) For Sand and Gravel Pits the criteria are: 

3 Sand and Gravel 
Pits __ SIC code 082 

Criteria: 
(1) A new pit facility 
that will have a 
production capacity of 
(a) ≥ 500 000 
tonnes/year of sand or 
gravel or both sand 
and gravel during at 
least one year of its 
operation or 
(b) over a period of ≤ 
4 years of operations, 

Criteria: 

(1) Modification of an 
existing pit facility that 
meet Threshold F. 
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≥ 1 000 000 tonnes of 
excavated sand or 
gravel or both sand 
and gravel. 

 

4) For Construction Stone and Mineral Quarries Sand and Gravel Pits the 

criteria are:  

5 Construction 
Stone and 
Industrial 
Mineral 
Quarries 

Criteria: 
(1) A new 
quarry facility 
or other 
operation that: 
(a) involved 
the removal 
construction 
stone or 
industrial 
minerals or 
both, 
(b) is regulated 
as a mine 
under the 
Mines Act, and 
(c) during 
operations, will 
have a 
production 
capacity of ≥ 
250 000 
tonnes/year of 
quarried 
product.  

Criteria: 
(1) Modification 
of an existing 
mine facility that 
meets 
Threshold E. 

 

5) Although the criteria for both include reference to production capacity, one in 

in terms of tonnage either per year “during operations” or “over a period of 

four years during operations” only the criteria for new Construction Stone and 

Industrial Mineral Quarries includes specific reference to regulation as a mine 

under the Mines Act. 

6) Although the criteria for both categories include two types of potential product, 

those being “construction stone or industrial mineral or both” on the one hand, 
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and “sand or gravel or both” on the other, in the case of new Construction 

Stone and Mineral Quarries the criteria refers to the production capacity of 

undifferentiated “quarried product” as opposed to “excavated sand or gravel 

or both”. 

7) Accordingly, no issue arose in Friends of Davie Bay with respect to whether 

the proponent could have elected to sell or use only “construction stone” or 

“industrial mineral” and discard the other as “waste” to fall below the threshold 

criteria for annual production, which is the primary issue of statutory 

interpretation now raised by CSI’s assessment of production capacity for the 

Komie North Mine. . 

8) In Friends of Davie Bay the narrow factual issue determined by Voith J. and 

upheld by the Court of Appeal was whether “potential maximum production 

capacity” had to be assessed by considering criteria not included in Table 6 

such as land base, facilities and equipment in respect of which Voith J. held 

at para. 84 (quoted above) that no such assessment arose from the wording 

of the statutory criteria. 

9) In this case the FNFN does not seek to require the application of assessment 

criteria other than the estimated volume of tonnage of both sand and gravel to 

be excavated in each year of operations from the Komie North Mine as 

assessed by CSI and known to the EAO. The issue engaged is not the 

proponent’s ability to measure potential maximum production capacity by 

reference to non-statutory criteria but rather whether production capacity from 

a known amount of excavated sand or gravel or both can be commercially 

limited by classifying excavated gravel as “waste” because the proponent has 

opted not to sell or use the known amount of excavated gravel that would 

otherwise trigger an environmental assessment.  

10) The threshold criteria for the reviewability for Construction Stone and 

Industrial Mineral Quarries was not changed by the present Regulation from 
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those in existence in 1995 except by the addition of “is regulated as a mine 

under the Mines Act.”.  

11) No such criteria became part of the 2002 criteria for new Sand and Gravel 

Pits.  

12) The criteria under the present Regulation for new Sand and Gravel Pits were, 

however, changed in 2002 to include the word “excavated” as I have 

previously discussed.  

13) In Friends of Davie Bay, Voith J. found that there was no suggestion that the 

proponent’s plan was to set production below the regulatory threshold for a 

new mining project to avoid a mandatory assessment if the area of disturbed 

land increased production capacity beyond its intended allowable annual 

tonnage in order to prevent environmental assessment.  

14) Although CSI now asserts that it “has no present plans to develop multiple 

mines” that statement must be considered in light of all of the background 

facts that have led to this petition, including prior assertions of intention and 

CSI’s applications for Five Licenses of Occupation in the FNFN’s traditional 

territory, three of which are in the vicinity of the Komie North Mine. While this 

is in some respects an issue specifically related to allegations concerning the 

breach of the Province’s duty to consult it is also of factual significance when 

assessing the extent to which the decision in Friends of Davie Bay was based 

upon the existence of adequate safeguards to prevent the need for 

environmental assessment where warranted.  

15) In Friends of Davie Bay the petitioner had made a specific request of the 

Minister to designate the Texada quarry as a reviewable project under s. 6 of 

the Act. That request was refused and was not the subject of an application 

for judicial review. The Court of Appeal considered the substance of that 

review and concluded that although it had not resulted in the designation 

requested it had acted as an adequate safeguard to the potential loophole 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 60 

 

afforded by “a proponent driven assessment at the front end of the 

environmental regulatory process.” 

16) In this case, although the FNFN also (on June 13, 2012) made a request 

under s. 6 of the Act (for the Minister to designate all of the Sand and Gravel 

mines, proposed by CSI in the FNFN’s traditional territory) that request did 

not receive the same detailed analysis undertaken by the EAO that was the 

subject of the similar Friends of Davie Bay request. The response to the s. 6 

request by the FNFN in this case, by the same EAO Executive Project 

Director who undertook the analysis of the Friends of Davie Bay request, was 

not delivered until February 18, 2013 and only stated that the Minister had 

concluded that the request was “premature” because the proposals were 

“preliminary and not yet sufficiently defined to be considered project 

proposals”.  

17) Significantly, as I noted in recording the background facts in this judgment, by 

the time that denial of the FNFN’s s. 6 request for Ministerial designation was 

delivered, CSI had already, more than three months earlier, submitted a 

Notice of Work for the Komie North Mine project to the Mines Ministry. While 

again the denial of the FNFN’s request for designation by the Minister may be 

of more import with respect to the duty to consult issues raised by the FNFN, 

the nature of the response given by the EAO does not give me the same 

confidence in the adequacy of s. 6 of the Act as a safeguard against 

avoidance of an environmental assessment of a project where warranted that 

Voith J. and the Court of Appeal found existed in Friends of Davie Bay.  

18) The second available safeguard against exploitation of the “loophole” 

potentially created by a proponent driven assessment of production capacity 

at the front end of the environmental regulatory process to which the Court of 

Appeal referred in determining that the EAO’s interpretation of the threshold 

criteria for Construction Stone and Industrial Mineral Quarries under Table 6 

of the Regulation, is the regulatory role played by the Mines Ministry under 
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the Mines Act in monitoring the proponent’s level of production with the power 

to apply sanctions for exceeding the limits in its Notice of Work.  

19) While I do not disagree that the potential for application of sanctions may be a 

disincentive to over-mining or over-production I am not satisfied that the 

potential for after the fact sanctions directly addresses whether an 

environmental assessment may be required in first instance. I say that 

because if the object of the Act is, as the Court of Appeal stated (at para. 34 

of Friends of Davie Bay), environmental protection including “early 

identification and evaluation of all potential environmental consequences of a 

proposed undertaking” reliance on the availability after the fact consequence 

can defeat those objects.  

20) I am accordingly satisfied that while the Court of Appeal referenced such 

sanctions as a potential safeguard that reference must be read in the context 

of para. 34 and does not form part of the ratio in Friends of Davie Bay. 

[193] The foregoing points of distinction between Friends of Davie Bay and this 

case convince me that I am not strictly bound by stare decisis to reach the 

conclusion that the EAO’s interpretation of the threshold criteria for Sand and Gravel 

Pits in Table 6 embodied in the Decision concerning the Komie North Mine is 

reasonable.  

[194] I am, however, also satisfied that I must accept the Court of Appeal’s 

conclusions, expressed at para. 47 in Friends of Davie Bay, that the scheme of the 

Act and Regulation as designed by the Legislature provides for a proponent-driven 

assessment at the front end of the environmental process, which balances the need 

to conduct environmental assessments in warranted circumstances against the 

impracticality of assessing every project as a matter of course, and the interests of 

economic development in British Columbia.  

[195] I do not, however, take that conclusion to mean that every proponent driven 

assessment will achieve that required balancing or that it will be reasonable in any 
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given case for the EAO to accept a proponent’s assessment that falls below the 

threshold criteria and leave it to other potential available safeguards to provide 

environmental oversight.  

[196] I say that because the EAO has an obligation to critically evaluate a 

proponent driven assessment as was done with the quarry that was the subject of 

the Friends of Davie Bay decisions to ensure compliance with the statutory threshold 

criteria in Table 6 of the Regulation.  

g) Conclusion 

[197] I have concluded that the EAO’s interpretation and application of the 

threshold criteria for new Sand and Gravel Pits in Table 6 of the Regulation as set 

out in the Decision is unreasonable.  

[198] I have reached that conclusion for the following reasons: 

1) CSI’s own initial interpretation of the threshold criteria in its Development 

Plan for the Komie North Mine project included with its application for a 

License of Occupation (quoted in paragraph 113 of this judgment) is 

compelling evidence that on first reading or impression the meaning that 

spontaneously emerges is that in its ordinary and grammatical sense the 

threshold criteria includes all excavated sand and gravel from the 

proposed pit - not the differentiated reading allowing classification of some 

of the gravel as “waste” now asserted by CSI and accepted by the EAO in 

the Decision.  

2) The words “production capacity” in the threshold criteria for new Sand and 

Gravel Pits does not include the words “that the Proponent will produce for 

sale or use” relied upon by the EAO in the Decision.  

3) Similarly, there is no support found within the threshold criteria for the 

EAO’s exclusory conclusion in the Decision that in assessing production 

capacity for excavated sand or gravel or both such capacity “does not 
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include that part portion of the excavated material that would not be sold 

or used in the operation”.  

4) I accordingly reject the position of CSI accepted by the EAO in making the 

Decision that the threshold criteria for new Sand and Gravel Pits should 

be read as providing a proponent with an option to include only the sand 

component of the total amount of sand or gravel excavated from the new 

pit to obtain that sand component to accord with the business intentions of 

the proponent. The phraseology “excavated sand or gravel or both” 

precludes the interpretation asserted by CSI and accepted by the EAO. 

5) I am also of the opinion that interpretation of the new Sand and Gravel 

threshold criteria must recognize and give meaning to the historical 

evolution of those statutory criteria which formerly did not but now does 

include the word “excavated” when identifying a production capacity of 

“sand or gravel or both”. In the Decision not only does the EAO not give 

“excavated” any meaning in accepting CSI’s differentiated production 

capacity as comprising only sand for sale or use but by doing so relegates 

the gravel component of the stipulated excavated material to waste.  

6) I agree with the submission of the FNFN that the interpretation placed 

upon the threshold criteria for new Sand and Gravel Pits is unreasonable 

to the extent it is divorced from the potential physical impact of the project 

on the environment. As posited by the FNFN a proponent who intends to 

sell or use only a niche product of the sand or gravel from a new mine that 

uses only a fraction of the total excavated sand or gravel or both would not 

be subject to environmental review while a proponent who intends to sell 

or use all of the usable excavated sand and gravel would be subject to 

review notwithstanding the same physical impact of the new pit on the 

environment.  

[199] In result, I find that whether expressed in the positive or the negative the 

limiting or modification of the ordinary meaning of the threshold criteria for new Sand 
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and Gravel Pits in Table 6 of the Regulation to include only that portion of all 

excavated sand or gravel or both that the proponent “intends to sell or use” so 

undercuts the environmental protection objects of the Act in favor of purely 

commercial interests that it distorts the balancing sought to be achieved by the 

Legislature as identified by the Court of Appeal in Friends of Davie Bay. 

[200] I accordingly find that to the extent the Decision accepts that the production 

capacity of the proposed Komie North Mine is limited to that excavated sand or 

gravel or both that CSI intends to sell or use in its operation is not defensible in 

respect of the facts and law and is thus unreasonable within the meaning of 

Dunsmuir and must be set aside.  

[201] I must also note that I have reached that conclusion after also considering the 

evidence adduced by the EAO about other determinations made by it with respect to 

the reviewability of other sand and gravel pit projects and the submissions of the 

parties with respect to those projects which I requested at the end of the initial 

hearing of the petition. 

[202] I will address the appropriate remedies that arise from my conclusions after I 

have addressed the submissions of the FNFN that in making the Decision the 

Province breached its constitutional duty to consult.  

B. Did the Province breach the constitutional duty to consult with the 
FNFN in making the Decision? 

[203] Given the findings I have and conclusions I have reached concerning the 

unreasonableness of the Decision it may not be strictly necessary to determine the 

FNFN’s breach of duty to consult allegations.  

[204] I have, however, concluded that I should do so for two reasons: 

1) The question of whether a duty to consult arose with respect to the making 

of the Decision is a matter of general importance with respect to the 

interpretation and application of the threshold criteria under Table 6 of the 

Regulation by the EAO that was fully argued by the parties; and 
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2) If I am wrong in my conclusion that the Decision must be set aside 

because it is unreasonable, determination of the FNFN’s alternative 

breach of duty to consult argument will be of significant substantive 

importance to the disputes amongst the parties.  

[205] The FNFN alleges that in reaching the Decision the EAO and the Province 

breached the constitutional obligations of the Crown to consult with the FNFN and, if 

necessary accommodate its interests when making a decision that could adversely 

affect the FNFN’s treaty rights.  

[206] In response, while the Province does not dispute that the Province had a duty 

to consult with the FNFN with respect to the Komie North Mine generally concerning 

the potential impact of the project on the FNFN’s rights under Treaty 8 it also 

submits that additional consultation by the EAO specifically with respect to its 

interpretation of the threshold criteria for new Sand and Gravel Pits in Table 6 of the 

Regulation and the application of that interpretation to the Komie North Mine was not 

required. 

[207] In the alternative the Province submits that any duty to consult that may exist 

was satisfied by the EAO.  

[208] In Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 

SCC 69 [Mikisew] at paras. 33 and 34 Binnie J. wrote:  

33 Both the historical context and the inevitable tensions underlying 
implementation of Treaty 8 demand a process by which lands may be 
transferred from the one category (where the First Nations retain rights to 
hunt, fish and trap) to the other category (where they do not). The content of 
the process is dictated by the duty of the Crown to act honourably. Although 
Haida Nation was not a treaty case, McLachlin C.J. pointed out, at paras. 19 
and 35: 

The honour of the Crown also infuses the processes of treaty making 
and treaty interpretation. In making and applying treaties, the Crown 
must act with honour and integrity, avoiding even the appearance of 
“sharp dealing” (Badger, at para. 41). Thus in Marshall, supra, at para. 
4, the majority of this Court supported its interpretation of a treaty by 
stating that “nothing less would uphold the honour and integrity of the 
Crown in its dealings with the Mi’kmaq people to secure their peace 
and friendship”. 
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. . . 

But, when precisely does a duty to consult arise? The foundation of 
the duty in the Crown’s honour and the goal of reconciliation suggest 
that the duty arises when the Crown has knowledge, real or 
constructive, of the potential existence of the Aboriginal right or title 
and contemplates conduct that might adversely affect it. 

34 In the case of a treaty the Crown, as a party, will always have notice of its 
contents. The question in each case will therefore be to determine the degree 
to which conduct contemplated by the Crown would adversely affect those 
rights so as to trigger the duty to consult. Haida Nation and Taku River set a 
low threshold. The flexibility lies not in the trigger (“might adversely affect it”) 
but in the variable content of the duty once triggered. At the low end, “the only 
duty on the Crown may be to give notice, disclose information, and discuss 
any issues raised in response to the notice” (Haida Nation, at para. 43). The 
Mikisew say that even the low end content was not satisfied in this case. 

[209] Also, in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 

[Rio Tinto], McLachlin, C.J at para. 31 answered the question “When does the Duty 

to Consult Arise” by writing:  

[31] The Court in Haida Nation answered this question as follows: the duty to 
consult arises “when the Crown has knowledge, real or constructive, of the 
potential existence of the Aboriginal right or title and contemplates conduct 
that might adversely affect it” (para. 35). This test can be broken down into 
three elements: (1) the Crown’s knowledge, actual or constructive, of a 
potential Aboriginal claim or right; (2) contemplated Crown conduct; and (3) 
the potential that the contemplated conduct may adversely affect an 
Aboriginal claim or right. I will discuss each of these elements in greater 
detail. First, some general comments on the source and nature of the duty to 
consult are in order. 
[Emphasis in original.] 

[210] In Rio Tinto at paras. 36 and 37 the Chief Justice also affirmed that the 

content of the necessary consultation and potential remedies for a breach of that 

duty are both situational. She wrote:  

[36] The nature of the duty varies with the situation. The richness of the 
required consultation increases with the strength of the prima facie Aboriginal 
claim and the seriousness of the impact on the underlying Aboriginal or treaty 
right: Haida Nation, at paras. 43-45, and Taku River Tlingit First Nation v. 
British Columbia (Project Assessment Director), 2004 SCC74, [2004] 3 
S.C.R. 550, at para. 32. 

[37] The remedy for a breach of the duty to consult also varies with the 
situation. The Crown’s failure to consult can lead to a number of remedies 
ranging from injunctive relief against the threatening activity altogether, to 
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damages, to an order to carry out the consultation prior to proceeding further 
with the proposed government conduct: Haida Nation, at paras. 13-14. 

[211] The Province’s general response to the FNFN’s breach of a duty to consult 

allegations is stated as follows in its written submission at para. 148:  

148. There is no dispute that the Province has knowledge of FNFN’s treaty 
rights and that the Project is located within the traditional territory of the 
FNFN. Furthermore the Province acknowledges it has a duty to consult with 
the FNFN concerning the potential impacts of the Project upon their Treaty 8 
rights. Consultation between FLNRO and the FNFN is presently ongoing in 
respect of the CSI Respondents’ application for a permit under the Mines Act 
and under the Forest Act for the Project. However, the Provincial Respondent 
submits that EAO’s interpretation of the RPR is not in itself Crown conduct 
that triggers the duty to consult, as the EAO’s determination have any 
potential adverse effect on the Petitioners’ treaty rights. 

[212] More specifically at paras. 149 and 150 the Province has submitted that: 

149.  The Provincial Respondent submits that the EAO had no duty to 
consult with FNFN in the application of the thresholds for determining 
reviewable projects under the RPR. The interpretation and application of 
legislation is not Crown conduct triggering the duty to consult as there is no 
discretionary decision-making by the EAO in relation to the thresholds 
prescribed by the Lieutenant Governor in Council. To the extent that the 
determination of whether an environmental assessment will be required for a 
project or not, turns on interpretation of its “home” statute and the associated 
regulations, the EAO is best placed to determine how the goals of the 
legislation can be most effectively achieved. 

150. The determination of whether a quantified threshold for review is met 
is not a process that can properly be the subject of First Nations’ consultation. 
The proponent drives the process of whether an environmental assessment 
is required to the extent that they determine the intended production for the 
project. This is an appropriate approach to achieve the goals of the EA Act 
given the additional safeguards within the legislative scheme including the 
discretion provided to the Minister under s. 6, as well as monitoring, 
compliance and enforcement.  

[213] In support of those submissions the Province relies upon the decisions of this 

Court and the Court of Appeal in Friends of Davie Bay. 

[214] The Province further asserts that goals of statutory interpretation promoting 

predictability are “antithetical” to the Crown’s duty to consult which, as stated in Taku 
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River Tlingit First Nation v. British Columbia (Project Assessment Director), 2004 

SCC 74 [Taku River] at para. 29:  

…always requires meaningful good faith willingness on the part of the Crown 
to make changes bases on information that emerges during the process. 

[215] In addition, the Province relies upon the proposition that since the EAO’s 

interpretation of the criteria in Table 6 of the Regulation to determine whether a 

project is reviewable is not discretionary, there is no need for consultation. It says 

also that any duty of consultation only arises in respect of ministerial discretion 

arises under s. 6 of the Act that allows the Minster to designate an otherwise 

unreviewable project as reviewable an issue which is not before the court.  

[216] In the alternative, the Province submits that any duty to consult which may be 

found to exist is at the “low end of the consultation spectrum” and was satisfied by 

the EAO.  

1. Standard of Judicial Review 

[217] Determination of the question of what standard of judicial review will exist in 

any case concerning an alleged breach of the Crown’s duty to consult can be a 

complex inquiry.  

[218] In Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 

[Haida] Chief Justice McLachlin wrote (at paras. 61 to 63):  

61 On questions of law, a decision-maker must generally be correct: for 
example, Paul v. British Columbia (Forest Appeals Commission), [2003] 2 
S.C.R. 585, 2003 SCC 55. On questions of fact or mixed fact and law, on the 
other hand, a reviewing body may owe a degree of deference to the decision-
maker. The existence or extent of the duty to consult or accommodate is a 
legal question in the sense that it defines a legal duty. However, it is typically 
premised on an assessment of the facts. It follows that a degree of deference 
to the findings of fact of the initial adjudicator may be appropriate. The need 
for deference and its degree will depend on the nature of the question the 
tribunal was addressing and the extent to which the facts were within the 
expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003] 1 
S.C.R. 247, 2003 SCC 20; Paul, supra. Absent error on legal issues, the 
tribunal may be in a better position to evaluate the issue than the reviewing 
court, and some degree of deference may be required. In such a case, the 
standard of review is likely to be reasonableness. To the extent that the issue 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 69 

 

is one of pure law, and can be isolated from the issues of fact, the standard is 
correctness. However, where the two are inextricably entwined, the standard 
will likely be reasonableness: Canada (Director of Investigation and 
Research) v. Southam Inc., [1997] 1 S.C.R. 748. 
62 The process itself would likely fall to be examined on a standard of 
reasonableness. Perfect satisfaction is not required; the question is whether 
the regulatory scheme or government action “viewed as a whole, 
accommodates the collective aboriginal right in question”: Gladstone, supra, 
at para. 170. What is required is not perfection, but reasonableness. As 
stated in Nikal, supra, at para. 110, “in . . . information and consultation the 
concept of reasonableness must come into play. . . . So long as every 
reasonable effort is made to inform and to consult, such efforts would suffice.” 
The government is required to make reasonable efforts to inform and consult. 
This suffices to discharge the duty. 

63 Should the government misconceive the seriousness of the claim or 
impact of the infringement, this question of law would likely be judged by 
correctness. Where the government is correct on these matters and acts on 
the appropriate standard, the decision will be set aside only if the 
government’s process is unreasonable. The focus, as discussed above, is not 
on the outcome, but on the process of consultation and accommodation. 

[Emphasis added.] 

[219] Thus in any given case the standard of review may range from correctness to 

reasonableness depending upon whether what is at issue is the decision as to 

whether a duty to consult exists and if so its extent (primarily legal questions 

attracting the correctness standard) or, whether the decision concerns the process 

engaged in by the government in fulfilling its duty which will likely attract a 

reasonableness standard. See: Ahoushat Indian Band v. Canada (Minister of 

Fisheries and Oceans), 2008 FCA 212 at para. 34.  

[220] In this case, notwithstanding the Province’s assertion that since the EAO was 

interpreting its “home” statute a reasonableness standard should be applied in 

assessing whether a duty consult with the FNFN concerning the Decision existed 

should be assessed on a deferential reasonableness standard, I am satisfied that 

the standard to be applied to the EAO’s determination that no consultation was 

necessary is that of correctness.  
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2. Did the EAO have a duty to consult regarding the Decision? 

[221] In Rio Tinto after determining how a duty to consult arises when the Crown 

has knowledge of a potential claim or right Chief Justice McLachlin stated at 

para. 41:  

[41] The claim or right must be one which actually exists and stands to be 
affected by the proposed government action. This flows from the fact that the 
purpose of consultation is to protect unproven or established rights from 
irreversible harm as the settlement negotiations proceed: Newman, at p. 30, 
citing Haida Nation, at paras. 27 and 33. 

[222] She then went on to say at paras. 42 to 44: 

[42] Second, for a duty to consult to arise, there must be Crown conduct or a 
Crown decision that engages a potential Aboriginal right. What is required is 
conduct that may adversely impact on the claim or right in question. 

[43]This raises the question of what government action engages the duty to 
consult. It has been held that such action is not confined to government 
exercise of statutory powers: Huu-Ay-Aht First Nation v. British Columbia 
(Minister of Forests), 2005 BCSC 697, [2005] 3 C.N.L.R. 74, at paras. 94 and 
104; Wii’litswx v. British Columbia (Minister of Forests), 2008 BCSC 1139, 
[2008] 4 C.N.L.R. 315, at paras. 11-15. This accords with the generous, 
purposive approach that must be brought to the duty to consult. 

[44] Further, government action is not confined to decisions or conduct which 
have an immediate impact on lands and resources. A potential for adverse 
impact suffices. Thus, the duty to consult extends to “strategic, higher level 
decisions” that may have an impact on Aboriginal claims and rights 
(Woodward, at p. 5-41 (emphasis omitted)). Examples include the transfer of 
tree licences which would have permitted the cutting of old-growth forest 
(Haida Nation); the approval of a multi-year forest management plan for a 
large geographic area (Klahoose First Nation v. Sunshine Coast Forest 
District (District Manager),2008 BCSC 1642, [2009] 1 C.N.L.R. 110); the 
establishment of a review process for a major gas pipeline (Dene Tha’ First 
Nation v. Canada (Minister of Environment), 2006 FC 1354, [2007] 1 C.N.L.R. 
1, aff’d 2008 FCA 20, 35 C.E.L.R. (3d) 1); and the conduct of a 
comprehensive inquiry to determine a province’s infrastructure and capacity 
needs for electricity transmission (An Inquiry into British Columbia’s Electricity 
Transmission Infrastructure & Capacity Needs for the Next 30 Years, Re, 
2009 CarswellBC 3637 (B.C.U.C.)). We leave for another day the question of 
whether government conduct includes legislative action: see R. v. Lefthand, 
2007 ABCA 206, 77 Alta. L.R. (4th) 203, at paras. 37-40. 

[Emphasis added.] 
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a) Crown conduct:  Is the Decision a “strategic high level decision” 
that triggered a duty to consult? 

[223] The Province submits that the EAO had no duty to consult with the FNFN 

concerning the making of the Decision other than by way of those processes 

engaged in before it was made because the Decision involved only interpretation of 

Table 6 of the Regulation as a matter of general application in the Province and was 

thus not a “strategic high level decision” triggering a duty to consult with the FNFN.  

[224] In my view that assertion conflates issues of general statutory interpretation 

with issues that are more fundamental to the process engaged in by CSI through the 

action or inaction of the Province in “taking up” of lands over which the FNFN has, 

(by virtue of Treaty 8) rights to hunt, fish or trap, without any consultation concerning 

the environmental impact that taking up for the purpose of mining could have on 

those treaty rights.  

[225] In making the Decision the EAO did more than merely interpret the provisions 

of the Sand and Gravel criteria in a way that accepted a proponent driven 

assessment of production capacity excluding excavated gravel that was not intended 

for sale or use. The EAO also accepted without apparent critical evaluation the 

calculations of CSI upon which that limited production capacity falling slightly below 

the threshold for environmental review was based.  

[226] The evidence of the two Professional Geoscientists adduced on this petition 

calls into question the legitimacy of the data used by CSI and accepted by the EAO 

in determining that even the production capacity asserted by CSI is warranted. Had 

there been meaningful, good faith consultation and critical examination concerning 

the methodology and data used by CSI, the EAO may have reached a different 

conclusion than it did with respect to the site specific “taking up” of lands from the 

FNFN’s traditional territory without requiring an environmental assessment of the 

impact on its Treaty 8 rights.  

[227] Further, by making the Decision that the Komie North Mine project could 

proceed without environmental assessment because a proponent can exclude 

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 72 

 

excavated gravel as “waste” the EAO set the stage for the development of more frac 

sand mines in the FNFN’s traditional territory that could also proceed on the same 

proponent driven analysis that would not require environmental assessment. 

[228] The fact that further development in the Komie North area might attract 

environmental assessment as a “modification” or by way of designation by the 

Minister under s. 6 of the Act does not address the fact that before any such 

environmental assessment might become required the development of the Komie 

North Mine without environmental assessment would have already proceeded 

without consultation with the FNFN.  

[229] Also, the possibility of eventually requiring environmental assessment of the 

Komie North Mine after it is in operation, or of other mining projects because of 

modification or subsequent designation are not matters in respect of which the EAO 

or the Minister have assured the FNFN there would be consultation.  

[230] Accordingly, the Decision not only potentially directly adversely affects the 

FNFN’s Treaty 8 rights to the use of its traditional land in the area comprising the 

Komie North Mine project but also indirectly affects all other areas of its traditional 

lands over which frac sand mining development may be sought.  

[231] The fact that such concerns are not speculative is, in my view, more than 

adequately evidenced by the five other Licenses of Occupation applied for by CSI 

notwithstanding its present assertion that it has no present plans to develop mines 

on those additional sites.  

[232] For all of those reasons I am satisfied that the Decision must be treated as 

being more akin to a strategic high level decision triggering the Province’s duty to 

consult with the FNFN in relation to the potential adverse impact of the Komie North 

Mine on its treaty rights as opposed to either a decision requiring no consultation or, 

alternatively, one made at the “low end of the consultation spectrum” as postulated 

by the EAO.  
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[233] In my opinion, that duty to consult is not abrogated by the fact that the 

interpretation of the Table 6 criteria accepted by the EAO may be of general 

application for other new Sand and Gravel Pits in the Province which are not subject 

to treaty rights.  

b) The potential for Adverse Effects arising from the Decision 

[234] In Rio Tinto, after discussing what Crown conduct that will give rise to a duty 

to consult the Chief Justice next addressed the need to show the possibility that the 

impugned Crown conduct (in this case the Decision) will adversely affect the 

Aboriginal claim or right asserted. 

[235] In doing so, Chief Justice McLachlin said at paras. 45 to 48: 

[45] The third element of a duty to consult is the possibility that the Crown 
conduct may affect the Aboriginal claim or right. The claimant must show a 
causal relationship between the proposed government conduct or decision 
and a potential for adverse impacts on pending Aboriginal claims or rights. 
Past wrongs, including previous breaches of the duty to consult, do not 
suffice. 
[46] Again, a generous, purposive approach to this element is in order, given 
that the doctrine’s purpose, as stated by Newman, is “to recognize that 
actions affecting unproven Aboriginal title or rights or treaty rights can have 
irreversible effects that are not in keeping with the honour of the Crown” (p. 
30, citing Haida Nation, at paras. 27 and 33). Mere speculative impacts, 
however, will not suffice. As stated in R. v. Douglas, 2007 BCCA 265, 278 
D.L.R. (4th) 653, at para. 44, there must an “appreciable adverse effect on 
the First Nations’ ability to exercise their aboriginal right”. The adverse effect 
must be on the future exercise of the right itself; an adverse effect on a First 
Nation’s future negotiating position does not suffice. 

[47] Adverse impacts extend to any effect that may prejudice a pending 
Aboriginal claim or right. Often the adverse effects are physical in nature. 
However, as discussed in connection with what constitutes Crown conduct, 
high-level management decisions or structural changes to the resource’s 
management may also adversely affect Aboriginal claims or rights even if 
these decisions have no “immediate impact on lands and resources”: 
Woodward, at p. 5-41. This is because such structural changes to the 
resources management may set the stage for further decisions that will have 
a direct adverse impact on land and resources. For example, a contract that 
transfers power over a resource from the Crown to a private party may 
remove or reduce the Crown’s power to ensure that the resource is 
developed in a way that respects Aboriginal interests in accordance with the 
honour of the Crown. The Aboriginal people would thus effectively lose or find 
diminished their constitutional right to have their interests considered in 
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development decisions. This is an adverse impact: see Haida Nation, at 
paras. 72-73. 

[48] An underlying or continuing breach, while remediable in other ways, is 
not an adverse impact for the purposes of determining whether a particular 
government decision gives rise to a duty to consult. The duty to consult is 
designed to prevent damage to Aboriginal claims and rights while claim 
negotiations are underway: Haida Nation, at para. 33. The duty arises when 
the Crown has knowledge, real or constructive, of the potential or actual 
existence of the Aboriginal right or title “and contemplates conduct that might 
adversely affect it”: Haida Nation, at para. 35 (emphasis added). This test 
was confirmed by the Court in Mikisew Cree in the context of treaty rights, at 
paras. 33-34. 

[236] The Province has submitted that the EAO’s interpretation of the threshold 

criteria for new Sand and Gravel Pits in Table 6 of the Regulations is not in and of 

itself Crown action which has an adverse impact on the FNFN’s Treaty 8 rights. It 

submits that the fact that the Komie North Mine project is not reviewable under the 

Regulation does not affect the Crown’s obligation to adequately consult with the 

FNFN on decisions and activities which may infringe on those treaty rights.  

[237] The Province argues that environmental assessments are a process by which 

the environmental impacts of a project are examined and recommendations made to 

the Minister and as such do not diminish treaty rights.  

[238] While the Province acknowledges that when an environmental assessment is 

required it will include First Nation’s consultation within the course of the process; it 

also says that such consultation is not the purpose of the Act and is specifically not 

required when determining reviewability at first instance which is only a matter of 

statutory interpretation and application of the requisite threshold criteria.  

[239] That argument is premised upon the proposition that whether an 

environmental assessment is required or not the project under consideration will be 

the same because the nature of the proposed activity will not change. That results in 

the conclusion that there can thus be no impact on treaty rights arising from any 

failure of the EAO to require an environmental assessment of the Komie North Mine.  
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[240] In response the FNFN submits that the Decision has potential adverse effects 

upon its treaty rights in two specific respects.  

[241] Firstly the FNFN submits that there is the very real potential for the Komie 

North Mine project, without any consultation with the FNFN with respect to 

requirement for an environmental assessment, being approved for operation 

exposing those lands in its traditional territory to negative impacts upon protected 

treaty rights. 

[242] In support of that submission the FNFN relies on the decision of this Court in 

Taku River Tlingit First Nation v. British Columbia (Minister of Environment), 2014 

BCSC 1278 in which Macintosh J. considered the effect of the failure of the Crown to 

consult with the claimant before determining that the project in question had been 

“substantially started”.  

[243] If, as determined by the EAO in that case, the project had been substantially 

started by application of s. 18(5) of the Act an environmental certificate issued five 

years earlier under s. 18 would continue for the life of the project. However, if the 

project had not been “substantially started” the certificate would have expired.  

[244] In finding that a duty to consult arose with respect to the determination of 

whether the project had been substantially started Macintosh J. held that the failure 

to consult had the adverse effect upon First Nation rights because the decision of 

the EAO had allowed the project to proceed when it otherwise could not have done 

so.  

[245] The FNFN submits that the finding of adverse effect in that case is similar to 

what has occurred in this case in the EAO’s determination without consultation that 

the Komie North Mine project is not a reviewable project under the Regulation 

because it clears the way for the approval of the project by other Crown ministries 

including the issuance of permits under the Mines Act that will result in the existence 

of the mine in the FNFN’s traditional territory without consultation.  
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[246] The second adverse effect of the Decision upon its treaty rights asserted by 

the FNFN is that it allows other large Sand and Gravel Pit mining operations to be 

approved without environmental assessment or oversight so long as in assessing 

“production capacity” the proponents postulate limits less than 250,000 tonnes per 

year over more than four years of operations by including only that portion of all of 

the excavated sand and gravel from a new pit that which the proponent intends to 

sell or use thereby allowing new mines in the FNFN’s traditional territory affecting its 

treaty rights to hunt, fish and trap.  

[247] In that regard I note the observations of the Chief Justice in Rio Tinto in 

para. 47 (quoted in full above) that:  

…as discussed in connection with what constitutes Crown conduct, high level 
management decisions or structural changes to the resource’s management 
may also adversely affect Aboriginal claims or rights even if these decisions 
have “no immediate impact on the lands and resources”… This is because 
such structural changes to the resources management may set the stage for 
further decisions that will have a direct adverse impact on land and 
resources. 

[248] In my opinion the EAO’s adoption of and strict adherence to the proponent-

driven approach to the environmental regulatory process in this case as evidenced 

by the Decision as well as the EAO’s September 30, 2013 and January 14, 2014 

assertions of its correctness is equivalent to a high level management decision 

concerning resource management that can have both immediate as well as future 

direct adverse impacts upon the FNFN’s treaty rights.  

[249] After considering the evidence adduced on this petition and the submissions 

of all counsel, I have concluded that the FNFN has established the potential for 

adverse effects arising from the conduct of the EAO in the making of the Decision.  

[250] In doing so I accept the FNFN’s submission about potential adverse effects 

arising from both the direct (the Komie North Mine project) and indirect (prospective 

future new Sand and Gravel pit projects in its traditional territory) arising as 

consequences of the EAO’s failure to consult with the FNFN about the threshold 

criteria to be applied for the Komie North Mine.  
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[251] I also reach those conclusions with respect to the EAO’s acceptance of a 

proponent-driven approach to environmental assessment in the face of known treaty 

rights and the potential for adverse effects of that process upon those rights.  

[252] I say that because that uncritical acceptance of a proponent-driven 

assessment at the front end of the environmental regulatory process has the very 

real potential to defeat existing treaty rights by allowing projects to proceed without 

environmental assessment with any relief to the FNFN being left to sanctions which 

may be of no or little benefit once those rights have been abrogated.  

[253] While the protection against the “loopholes” that can arise in a proponent-

driven approach as identified in Friends of Davie Bay may be sufficient to meet the 

goals of the Act in cases not involving aboriginal treaty rights, in my opinion they are 

insufficient to do so when the project has the potential to both immediately and in 

future directly and indirectly adversely affect treaty rights.  

[254] It is, in my opinion, also no answer to the duty of the Crown to consult when 

treaty rights may be adversely affected to say that if the proponent-driven 

assessment is flawed that flaw can be addressed by the possibility that ministerial 

discretion may be engaged to correct the flaw or that sanctions may be applicable.  

[255] As stated by Chief Justice McLachlin in Rio Tinto at para. 48:  

The duty to consult is designed to prevent damage to Aboriginal claims and 
title while claim negotiations are underway. 

[256] While that observation was made in the context of as yet to be determined 

Aboriginal claims, I am satisfied that it is equally applicable to a situation such as this 

where the Decision is a fundamental part of the process that may lead to the taking 

up of land which is subject to treaty rights for purposes which have the obvious 

potential to infringe those rights.  

[257] In result I find that the Province had a duty to consult with the FNFN before 

making the Decision on August 8, 2013. 
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3. Has the EAO satisfied the duty to consult? 

[258] In the alternative to its argument that the EAO had no duty to consult with the 

FNFN in the making of the Decision and without acknowledging any legal duty to 

consult on the interpretation and application of the thresholds in Table 6 of the 

Regulation, the Province submits that any such consultation would be at the “low 

end of the consultation spectrum” (per Haida at para. 43) because the Decision only 

establishes a process for environmental assessment review, any adverse impact 

would be minimal. 

[259] The Province accordingly submits that because of that minimal potential 

adverse impact on the FNFN’s Treaty 8 rights occasioned by the EAO’s 

interpretation of the Regulation that makes the Komie North Mine unreviewable, to 

maintain the honour of the Crown the only duty of the Crown would be to engage 

with the FNFN by giving notice, disclosing information and discussing any issues 

raised in response to the notice, as suggested by the Supreme Court of Canada in 

Haida, when low end consultation is required.  

[260] The Province submits that the evidence establishes that the EAO did 

appropriately engage with the FNFN to at least the low level extent required by 

Haida concerning the interpretation of the Sand and Gravel threshold in the 

Regulation.  

[261] In making that submission the Province references: 

1) The June 18, 2013 letter from the FNFN to the EAO requesting that the 

Komie North Mine project be considered reviewable under the Regulation 

and setting out the FNFN’s own views on interpretation of the Sand and 

Gravel threshold; 

2) The EAO’s response the following day advising the FNFN that it would 

consider whether the Regulation applied; 
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3) The EAO’s advice to the FNFN on September 30, 2013 providing its views 

regarding the interpretation of the Sand and Gravel threshold; 

4) The FNFN’s letter of October 22, 2013, in which the FNFN made further 

submissions to the EAO in support of its interpretation of the threshold; 

and  

5) The EAO’s response dated January 15, 2014 with its further explanations 

of the rationale for its interpretation of the Regulation. 

[262] In its written submissions the Province asserts that the referenced 

correspondence “demonstrates that the FNFN made submissions to the EAO and 

that their submissions were substantively considered by the EAO and a response 

and rationale provided”. The Province thus submits that if there was a duty to consult 

with the FNFN, the EAO “adequately discharged any duty of consultation on the 

facts before this Court”.  

[263] The Province further submits that based upon the Court of Appeal’s decision 

in Friends of Davie Bay, the EAO did not in any event, have a duty to respond to the 

FNFN’s inquiries about the application of the Regulation to proposed projects 

because the function undertaken by the EAO does not involve an exercise of 

discretion. 

[264] In addition, the Province asserts that both the Decision and the September 

30, 2013 explanation of it to the FNFN only provided the “views” of the EAO on the 

interpretation of the Regulation and that “under the statutory scheme, responsibility 

for determining whether a project is a reviewable project rests with the proponent”. 

[265] Finally, the Province asserts in its written submissions that the FNFN’s 

submissions concerning the EAO’s failure to provide the FNFN with an opportunity 

to present their view in advance of the making of the August 8, 2013 Decision was 

“not pled and they have made no attempt to amend their Petition in this regard”.  
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[266] Before turning to the determination of the substantive issue of whether the 

Province adequately consulted with the FNFN concerning the making of the 

Decision, I will first address that pleading issue raised by the Province in its written 

submissions. 

[267] In the petition first filed on August 11, 2014 the FNFN sought, in addition to 

other specified relief: 

2) A declaration that the Crown in right of the Province of British Columbia 
(the Crown) owes a duty to consult and accommodate the Fort Nelson First 
Nation with respect to the subject matter of the Decision, prior to making the 
Decision.  

[Emphasis added.] 

[268] To the extent that the Province seeks to rely upon a lack of a more specific 

pleading of the failure of the EAO to allow the FNFN to present their views in 

advance of the making the Decision, I am satisfied that any such lack of specificity of 

the FNFN’s allegations of the EAO’s failure to consult before the making of the 

Decision was more than remedied by the voluminous affidavit evidence filed.  

[269] The issue was also fully canvassed in argument by all counsel with the 

alleged failure of the EAO to provide the FNFN with a meaningful opportunity to 

make submissions before the Decision was made being a central focus of the duty 

to consult arguments.  

[270] In all of the circumstances I am satisfied that if there was any failure of the 

FNFN’s pleadings to sufficiently particularize its complaints about the making of the 

Decision, any such lack of specificity did not cause surprise and did not in any way 

prejudice the Province in the hearing of the petition.  

[271] As to the merits of the Province’s submissions in support of its substantive 

arguments that there was a sufficiently adequate exchange of information and 

consideration of the FNFN’s point of view to satisfy the duty of the Crown to consult 

in the circumstances of this case I make the following observations and have 

reached the following conclusions : 
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1) I do not agree that the duty to consult in this case is at the “low end of the 

consultation spectrum”. I have found in determining that there was a duty 

to consult in the making of the Decision which is more akin to a “strategic 

high level decision”.  

2) I have also determined that the potential adverse effects of the Decision 

not only with respect to the Komie North Mine project but also other 

potential new Sand and Gravel Pits in the FNFN’s traditional territory is not 

“minimal”.  

3) For those reasons alone I do not accept the Province’s suggestion that 

any duty to consult has been satisfied by “giving notice, disclosing 

information and discussing any issues raised in response to the notice”.  

4) More specifically, however, I do not agree that the exchange of 

correspondence between the EAO and the FNFN is capable of supporting 

the proposition advanced by the Province that the correspondence to 

which it refers demonstrates that the submissions made by the FNFN to 

the EAO “adequately discharged any duty of consultation on the facts 

before this Court”.  

5) To the contrary, the correspondence relied upon by the Province and 

other communications that are not referenced satisfies me that there was 

no meaningful consultation with the FNFN at all with respect to the subject 

matter of the Decision.  

6) I conclude that what in reality transpired was that the FNFN sought to 

engage in meaningful consultation and the EAO either failed to respond in 

a timely way or deflected the FNFN’s concerns and then made the 

Decision without any input from the FNFN. The EAO then asserted and 

continues to assert that the process did not require consultation because it 

took the positions that the EAO’s interpretation of the Sand and Gravel is 

proponent-driven and that application of the threshold is not discretionary.  

20
15

 B
C

S
C

 1
18

0 
(C

an
LI

I)



Fort Nelson First Nation v. British Columbia (Environmental Assessment Office) Page 82 

 

7) In making that observation I specifically note that: 

a. The correspondence relied upon by the Province does not include 

reference to the June 13, 2012 correspondence from the FNFN to the 

Minister requesting designation of all of CSI’s proposed Sand and 

Gravel Pits in the FNFN’s traditional territory as reviewable projects. In 

that letter concerns with “Project splitting” to avoid environmental 

assessment by setting production limits for each separate but related 

project was specifically raised by the FNFN.  

b. The letter of June 13, 2012, was not responded to by the EAO until 

February 13, 2013, when the Executive Director of the EAO advised 

that the Minister had decided not to designate the Komie North Mine 

project or the other projects as reviewable projects “because the 

projects are preliminary, and as yet not sufficiently defined to be 

considered proposed projects”.  

c. That response letter also stated that in the opinion of the EAO the CSI 

projects “may when further advanced in terms of design constitute a 

single project that requires environmental assessment” but ended by 

saying that the EAO had requested that CSI contact the EAO prior to 

initiating the development stage of any of the six Licenses of 

Occupation “in order to determine whether an EA will be required”.  

d. However, more than two months before that letter was sent to the 

FNFN, CSI had already submitted a Notice of Work application to the 

Mines Ministry for a permit under the Mines Act for the development of 

the Komie North Mine.  

e. The FNFN was not informed of that application until May 2, 2013, five 

months after the application was made.  

f. When the FNFN was finally informed, it complained to the Ministry of 

FLNRO on June 3, 2013, about an inadequate review period as well as 
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incomplete, inadequate and inaccurate materials provided by CSI. In 

that same letter the FNFN again raised environmental assessment 

concerns and more specifically about what it suggested was an 

apparent attempt by CSI to “circumvent the threshold” by counting only 

sand in the production estimate and characterizing the gravel as 

waste.  

g. Similar concerns were raised in the FNFN’s letter of June 18, 2013, to 

the EAO which also enclosed a copy of its June 3, 2013 letter to the 

Ministry of FLNRO.  

h. In the EAO’s response to the June 18, 2013 letter the following day 

which the Province says advised the FNFN “that it would consider 

whether the Regulations applied”, the actual wording of the response 

was that:   

EAO is aware of the proponent’s application to move to the 
development stage of its License of Occupation for the Komie North 
parcel. 
Mike Peterson is the Project Assessment Manager working on this 
file, and is discussing the application with the project proponent, MEM 
and FNLR. Mike will respond to Fort Nelson First Nation once he has 
the required information.  

[Emphasis added] 

i. Notwithstanding that advice to the FNFN, when CSI sent a letter to 

Mr. Peterson on July 19, 2013 requesting “confirmation that the Komie 

North Project is not reviewable” when the letter was received by the 

EAO no copy or information about it was provided to the FNFN.  

j. The EAO then made the Decision on August 8, without notification and 

without seeking any input from the FNFN. 

k. The Decision was copied to the Mines Ministry as well as the Ministry 

of FLNRO, but was not made known to the FNFN until September 30, 

2013. Even then it was only made known after: 
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i. the FNFN had sent an email to the Ministry of FLNRO (with a copy 

to the EAO) advising that it had not received a full response to its 

letter of June 19, 2013 in which it had stated that the Ministry of 

FLNRO should not “process further or approve the [Komie North 

Mine Project] until full responses to its outstanding correspondence 

had been given “by both the Ministry of FLNRO and the EAO 

(concerning the FNFN’s June 18 letter)”; and “a full consultation 

with the FNFN has been conducted and concluded by the crown on 

this application”; and  

ii. the FNFN had also sent a letter to the EAO on September 26, 2013 

(quoted at full in para. 68 of this judgment) advising that it had still 

not received a response to its June 2013 correspondence and in 

which it stated it looked forward to receiving responses to that 

correspondence and to “our further discussions of these 

Applications as they effect the FNFN’s rights and interests”. 

l. The EAO’s letter of September 30, 2013 and subsequent letter of 

January 14, 2014, cannot fairly be read as being part of a consultation 

process. Those letters seek only to justify the Decision. They do not 

substantively respond to the FNFN’s repeated concerns of which the 

EAO had been aware since June of 2012 that had not been addressed 

with the FNFN before the EAO made the Decision,  

m.  As stated by Binnie J. in Mikisew at para. 54:  

… Consultation that excludes from the outset any form of 
accommodation would be meaningless. The contemplated process is 
not simply one of giving the Mikisew an opportunity to blow off steam 
before the Minister proceeds to do what she intended to do all along…  

8) I also do not accept the Province’s assertion that based upon the Court of 

Appeal’s decision in Friends of Davie Bay, the EAO had no duty to 

respond to the FNFN’s inquiries about the application of the Regulation to 

the Komie North Mine project or other proposed projects because the 
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function undertaken by the EAO does not include an exercise of 

discretion. For reasons I have already given, I am not persuaded that to 

the extent the decision in Friends of Davie Bay approves a proponent-

driven approach to the interpretation and application of the thresholds in 

Table 6 of the Regulation, it also applies when a proponent-driven 

assessment at the front end of the environmental regulatory process has 

the very real potential to defeat existing treaty rights by allowing projects 

to proceed without environmental assessment with any relief being left to 

sanctions which may be of little or no benefit to a First Nation whose rights 

have been abrogated.  

9) It follows that I do not accept the Province’s further assertion that the 

Decision and the September 30, 2013 explanation of it to the FNFN only 

provided the “views” of the EAO on the interpretation of the Regulation 

and that “under the statutory scheme, responsibility for determining 

whether a project is a reviewable project rests with the proponent”. 

10) In my opinion, that assertion is, at best surprising, given the important 

environmental protection and oversight role afforded to the EAO by the 

Legislature in its attempt to balance environmental protection with other 

legitimate societal concerns. At worst it is an attempt to avoid 

responsibility. 

[272] After considering all of the submissions of counsel and the totality of the 

evidence I find that the EAO did not engage in the required consultation with the 

FNFN with respect to the subject matter of the Decision in a meaningful way 

sufficient to satisfy the Province’s constitutional obligations.  
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SUMMARY 

[273] I have concluded that: 

1) The EAO’s interpretation and application of the threshold criteria for new 

Sand and Gravel Pits in Table 6 of the Regulation as set out in the 

Decision is unreasonable.  

2) The Province had a duty to consult with the FNFN with respect to the 

Decision. 

3) The Province failed to meaningfully consult with FNFN in good faith and 

seek to accommodate the FNFN’s aboriginal rights under Treaty 8 with 

respect to the subject matter of the Decision in a way sufficient to satisfy 

the Province’s constitutional obligations.  

REMEDIES  

[274] As a consequence of those conclusions and the findings I have made in 

reaching them the FNFN is entitled to the following remedies: 

1) An order setting aside the Decision. 

2) An order remitting the determination of whether the Komie North Mine 

project meets the thresholds set out for new Sand and Gravel Pits in Table 

6 of the Regulation to the EAO for reconsideration pursuant to s. 5 of the 

Judicial Review Procedure Act having regard to the findings I have made 

and the conclusions I have reached. 

3) A Declaration that the Crown in the right of the Province of British 

Columbia owed a legal duty to meaningfully consult with the FNFN in good 

faith and seek to accommodate the FNFN’s aboriginal rights under 

Treaty 8 with respect to the subject matter of the Decision prior to making 

the Decision. 
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4) A Declaration that the Crown in the right of the Province of British 

Columbia failed to fulfil its duty to meaningfully consult with the FNFN in 

good faith and seek to accommodate the FNFN’s aboriginal rights under 

Treaty 8 with respect to the subject matter of the Decision. 

“Davies J.” 
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[275] In paragraph 28 of my reasons for judgment released July 7, 2015 (2015 

BCSC 1180), the reference to the respondent James Bond is corrected to read 

“Jeffrey Bond”.  

[276] In paragraph 114, the reference to “marketable proponent sand” is corrected 

to “marketable proppant sand”. 

[277] In paragraph 119, the quote “regardless of whether or not they form part of 

the production facility” is corrected to read “regardless of whether or not they form 

part of the production of the facility”. 

[278] In paragraphs 151, 153, 158, 164 and 165, the reference to Mr. Hicks is 

corrected to read “Mr. Hitch”. 

[279] In paragraph 274, subpara. 4, the end of the sentence “with respect to the 

subject matter or the Decision” is corrected to read “with respect to the subject 

matter of the Decision”. 

“Davies J.” 
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Reasonableness -- Appeal by Friends of Davie Bay from dismissal of its application to determine
whether Environmental Assessment Office ("EAO") erred in interpreting term "production
capacity" in regulations under Environmental Assessment Act dismissed -- A new quarry was only
reviewable under regulations if it had production capacity during operations equal or greater than
250,000 tonnes per year -- Standard of review applicable to EAO's determination was
reasonableness -- EAO reasonably concluded that "production capacity" meant proponent's
intended operational production capacity, rather than theoretical maximum production capacity.

Environmental law -- Environmental assessments -- Provincial environmental assessment --
Projects subject to environmental assessment -- Appeal by Friends of Davie Bay from dismissal of
its application to determine whether Environmental Assessment Office ("EAO") erred in
interpreting term "production capacity" in regulations under Environmental Assessment Act
dismissed -- A new quarry was only reviewable under regulations if it had production capacity
during operations equal or greater than 250,000 tonnes per year -- Standard of review applicable
to EAO's determination was reasonableness -- EAO reasonably concluded that "production
capacity" meant proponent's intended operational production capacity, rather than theoretical
maximum production capacity.

Natural resources law -- Mines and minerals -- Environmental impact -- Environmental assessment
-- Preliminary screening -- Appeal by Friends of Davie Bay from dismissal of its application to
determine whether Environmental Assessment Office ("EAO") erred in interpreting term
"production capacity" in regulations under Environmental Assessment Act dismissed -- A new
quarry was only reviewable under regulations if it had production capacity during operations equal
or greater than 250,000 tonnes per year -- Standard of review applicable to EAO's determination
was reasonableness -- EAO reasonably concluded that "production capacity" meant proponent's
intended operational production capacity, rather than theoretical maximum production capacity.

Statutory interpretation -- Regulations and Orders in Council -- Interpretation -- Appeal by
Friends of Davie Bay from dismissal of its application to determine whether Environmental
Assessment Office ("EAO") erred in interpreting term "production capacity" in regulations under
Environmental Assessment Act dismissed -- A new quarry was only reviewable under regulations if
it had production capacity during operations equal or greater than 250,000 tonnes per year --
Standard of review applicable to EAO's determination was reasonableness -- EAO reasonably
concluded that "production capacity" meant proponent's intended operational production capacity,
rather than theoretical maximum production capacity.

Appeal by Friends of Davie Bay from the dismissal of its application to determine whether the
Environmental Assessment Office ("EAO") erred interpreting the term "production capacity" in the
regulations under Environmental Assessment Act. A new stone and industrial mineral quarry was
reviewable under the Act when its production capacity equaled or exceeded 250,000 tonnes per year
of quarried product. The proposed quarry had an intended production capacity of less than 250,000
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tonnes per year, although its land base, facilities and equipment could support a greater capacity.
The Friends of Davie Bay argued that the EAO's determination that the project was not reviewable
was based on the misinterpretation of the words "production capacity" in the regulations under the
Act. They argued that "production capacity" should not be interpreted only as the intended capacity
during operations, but the potential capacity of the quarry upon review of the project's land base,
facilities and equipment. The chambers judge concluded that even though the issue of statutory
interpretation engaged a question of law, the appropriate standard of review was reasonableness, not
correctness, because the matter did not involve a true jurisdiction question, it related to the
interpretation of the home statute of the administrative body, and it engaged the expertise of the
administrative body. The chambers judge concluded that the decision of the EAO was reasonable
and that "production capacity" referred to the permitted and intended levels of production. On
appeal, Friends of Davie Bay argued that the chambers judge erred in concluding that the standard
of review was reasonableness. It submitted that the proper interpretation of "production capacity"
was a question of true jurisdiction and that the correctness standard was applicable.

HELD: Appeal dismissed. The statutory interpretation question in issue bore upon whether the
quarry was deemed reviewable by the combined effect of the Act and the Regulation. It had no
bearing on the source of the EAO's authority to interpret its home statute or otherwise apply the
provisions of the Act and Regulation to the facts. The question in issue involved the interpretation
of an enactment closely connected to the EAO's function and involved the determination of whether
the EAO had authority or jurisdiction to determine whether the quarry was reviewable. However, it
was not one of the narrow or exceptional questions that concerned true jurisdiction. Accordingly,
the standard of review applicable to the EAO's determination was reasonableness. The chambers
judge committed no error. The EAO came to a reasonable conclusion in interpreting "production
capacity" to mean a proponent's intended operational production capacity, rather than the theoretical
maximum production capacity a project's proposed infrastructure, equipment, and operation could
allow.

Statutes, Regulations and Rules Cited:

Administrative Tribunal Act, SBC 2004, CHAPTER 45,

Environmental Assessment Act, SBC 2002, CHAPTER 43, s. 4, s. 6(1)(a)

Mines Act, RSBC 1996, CHAPTER 293,

Reviewable Projects Regulation, B.C. Reg. 370/2002, s. 8(1)(b)

Appeal From:

On appeal from: Supreme Court of British Columbia, May 3, 2011 (Friends of Davie Bay v.
Province of British Columbia, 2011 BCSC 572, Vancouver Registry No. S105307)
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Counsel:

Counsel for the Appellant: D.G. Perry, D.L. Rusnak.

Counsel for the Respondent Her Majesty The Queen in Right of the Province of British Columbia:
N.E. Brown.

Counsel for the Respondent Lehigh Hanson Materials Ltd.: R.A. Skolrood, C.G. Proudfoot.

Reasons for Judgment

The judgment of the Court was delivered by

1 E.A. BENNETT J.A.:-- This appeal raises, once again, the question of whether a decision made
by an administrative body (here, the Environmental Assessment Office (the "EAO")) is subject to a
standard of correctness or reasonableness. The Province of British Columbia (the "Province")
represents the EAO.

Background

2 The case involves a proposal by Lehigh Hanson Materials Ltd. ("Lehigh") to build and operate
a limestone quarry in the area of Davie Bay, Texada Island, B.C. (the "Quarry"). The Quarry
includes marine load-out facilities consisting of an elevated, covered 443-metre-long conveyor
extending from the upland property to the shore and over the water to the barge loading zone. A
floating standoff and a permanently moored conveyor barge will be used to transfer the rock on to
large barges for shipment. The Quarry would have a "production capacity" of 240,000 tonnes of
product per year, which is 10,000 tonnes below the threshold at or beyond which the Reviewable
Projects Regulation, B.C. Reg. 370/2002 (the "Regulation"), requires an environmental assessment
to be carried out. The interpretation of the words "production capacity" is the central issue in this
appeal.

3 Lehigh's "Proposed Texada South Quarry Mine Plan" of May 15, 2009 (the "Mine Plan")
provides that the planned production rate for the Project will be up to 20,000 tonnes of material per
month or 240,000 tonnes per year. The Mine Plan provides the following details about the Project's
infrastructure, equipment, and operation:

(a) The overland conveyor that will transfer the quarried product to the marine
loadout terminal will have a belt width of 1.8 metres and be capable of a
loading rate of up to 2500 tonnes per hour;

(b) Haulage roads will provide for unrestricted two-way traffic of 100 tonne
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trucks;
(c) A portable crusher spread will have a capacity of 200 tonnes per hour;
(d) A barge loader will have a capacity of 1200 tonnes per hour;
(e) Three haul trucks will have capacities of 50 to 100 tonnes;
(f) The excavator will have a capacity of two cubic metres;
(g) Two wheel loaders will have capacities of nine cubic metres;
(h) A drill rig will have a capacity of six inch diameter;
(i) The mining disturbance of the Project will be 75.6 hectares;
(j) The estimated total mineable reserves are greater than 100 million metric

tonnes; and
(k) The Project is intended to operate continuously throughout the year with a

single shift of workers employed from 7:00 a.m. to 3:00 p.m., five days per
week.

4 The Davie Bay area is home to unique and diverse environmental features including: karst cave
systems, a Rockfish Conservation Area, eelgrass beds, a marine mammal environment, Blue Listed
species of special concern and a biogeoclimatic Coastal Douglas Fir zone.

Procedural History

The EAO's Determination

5 Several individuals and Friends of Davie Bay requested an environmental assessment of the
Quarry. Friends of Davie Bay is a not-for-profit society formed for the purpose of conserving and
protecting the environment of the Davie Bay area.

6 The EAO oversees the Environmental Assessment Act, S.B.C. 2002, c. 43 (the "Act"), which
prescribes when and how environmental assessments are conducted in British Columbia. Karen
Christie, Project Assessment Director, was the EAO employee to whom the executive director
delegated his or her powers pursuant to s. 4 of the Act, and she considered the application to make
the Project subject to an environmental assessment. She concluded that the EAO would not conduct
an assessment because the production capacity of the Project fell below the regulatory threshold
above which an assessment would be required. Her determination is set out in an email letter to
counsel for Friends of Davie Bay:

Dear Mr. Perry:

Further to the October 27, 2009 email from Honourable Randy Hawes, Minister
of State for Mining, I am responding to the concern raised by you on behalf of
the Friends of Davie Bay, and by Mr. Richard Fletcher, regarding the proposed
Texada South Quarry, and the stated production capacity which was used to
determine whether the proposed project is reviewable under the BC
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Environmental Assessment Act (Act).

Part 3 of the Reviewable Projects Regulation (Regulation) specifies the criteria
for proposed mine projects that are reviewable under the Act. The proposed
Texada South Quarry is a new industrial mineral quarry, for which the threshold
is a production capacity of = 250,000 tonnes/year. Lehigh Northwest Materials
Limited. (Lehigh) has stated in the Notice of Work application (NOW) submitted
to the Ministry of Energy, Mines and Petroleum Resources that the production
capacity would be 240,000 tonnes/year; 10,000 tonnes/year less than the
Regulation threshold.

A truck and conveyor system is also proposed by Lehigh to move crushed
material from upland processing and storage sites to barges for marine transport.
You have noted that Lehigh's lease application for the associated barge loading
facility on Crown land in Davie Bay proposes a conveyor system, which if
operated at maximum capacity, could move crushed material in quantities that
would exceed the stated 250,000 tonnes/year Regulation threshold for an
industrial mineral quarry. The capacity of the proposed conveyor system is not
inconsistent with the production capacity of the proposed quarry stated in the
NOW, and does not trigger an environmental assessment under the Act.

The Environmental Assessment Office interprets the "production capacity of a
mine facility" under Part 3 of the Regulation as the production which would be
authorized by the Mines Act permit, should one be issued. The production
authorized by a Mines Act permit is the production capacity specified in the
NOW, which for the proposed Texada South Quarry is 240,000 tonnes/year.

The proposed Texada South Quarry is therefore below the threshold of the
Regulation, and is not a reviewable project under the Act.

Yours truly,

[Karen Christie]

7 The EAO submitted to the Minister of the Environment its recommendation that an assessment
not be ordered. The Minister may order an assessment even when one is not statutorily required, but
he accepted Ms. Christie's recommendation and opted not to order one in this case.
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Judicial Review

8 Friends of Davie Bay brought a petition for judicial review of the EAO's decision. It did not
seek to review the decision of the Minister. Rather, it sought the following orders in Supreme Court:

[5] ...

(a) an order declaring that the Part 3, Table 6 of the Regulation requires
an environmental assessment for a new construction stone and
industrial mineral quarry when the infrastructure investment,
equipment, operational plan and size of a proposed quarry and its
reserves indicate that the project will have the ability to produce an
output that exceeds the defined capacity of 250,000 tonnes per
annum;

(b) an order declaring that the Project exceeds the defined production
capacity in Part 3, Table 6 of the Regulation; or, alternatively

an order that the issue of the Project's production capacity be
remitted to the EAO to reconsider given the infrastructure
investment, equipment, operational plan and size of the proposed
quarry and its reserves; and

(c) an order quashing any licenses, leases, permits or other types of
authorizations provided to the respondent for the Project, the
approval of which should have been subject to an environmental
assessment under the Act.

9 The chambers judge conducted a concise review of the background and the statutory
framework. He considered the question of the standard of review. He thoroughly reviewed the law
and concluded that even though the issue of statutory interpretation engaged a question of law, the
appropriate standard of review was "reasonableness", not "correctness", because the matter did not
involve a true jurisdiction question, it related to the interpretation of the "home statute" of the
administrative body, and it engaged the expertise of the administrative body.

10 The chambers judge reviewed the legislation, its context both on the immediate scale and on a
broad scale, and concluded that the decision of Ms. Christie was reasonable. He dismissed Friends
of Davie Bay's petition, and the instant appeal is from that decision.

Legislative Framework
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11 The relevant provisions of the Act read as follows:

Definitions

1 In this Act:

...

"assessment" means an assessment under this Act of a reviewable
project's potential effects that is conducted in relation to an application for

(a) an environmental assessment certificate, or

...

...

"executive director" means the individual appointed under section 3 as
the Executive Director of the Environmental Assessment Office;

...

"project" means any

(a) activity that has or may have adverse effects, or
(b) construction, operation, modification, dismantling or abandonment

of a physical work;

"proponent" means a person or an organization that proposes to
undertake a reviewable project, and includes the government of Canada,
British Columbia, a municipality or regional district, another province,
another jurisdiction and a first nation;
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...

"reviewable project" means a project that is within a category of projects
prescribed under section 5 or that is designated by the minister under
section 6 or the executive director under section 7, and includes

(a) the facilities at the main site of the project,
(b) any off-site facilities related to the project that the executive director

or the minister may designate, and
(c) any activities related to the project that the executive director or the

minister may designate.

...

Reviewable projects established by regulation

5 (1) The Lieutenant Governor in Council may make regulations
prescribing what constitutes a reviewable project for the purposes of this
Act.

(2) For the purpose of a regulation under subsection (1), the Lieutenant
Governor in Council by regulation may

(a) categorize projects according to size, production or storage capacity,
timing, geographical location, potential for adverse effects, type of
industry to which the projects are related, type of proponent or on
any other basis that the Lieutenant Governor in Council considers
appropriate, and

(b) provide differently for the different categories of projects.

...

Minister's power to designate a project as reviewable
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6 (1) Even though a project does not constitute a reviewable project under the
regulations, the minister by order may designate the project as a reviewable
project if

(a) the minister is satisfied that the project may have a significant adverse
environmental, economic, social, heritage or health effect, and that the
designation is in the public interest, and

(b) the minister believes on reasonable grounds that the project is not
substantially started at the time of the designation.

(2) A project designated as a reviewable project under subsection (1) is one for
which an environmental assessment certificate is required.

Application to executive director for reviewable project designation

7 (1) A person who proposes a project that is not a reviewable project
under section 6 of this Act or under the regulations may apply to the
executive director for the project to be designated as a reviewable project.

(2) An application under subsection (1) must

(a) be in writing, and
(b) state why the applicant wishes the project to be designated as a

reviewable project.

(3) After considering an application under subsection (1), and the
accompanying reasons, the executive director by order may

(a) grant the application by designating the project as a reviewable
project, or

(b) refuse to grant the application.

Requirement for environmental assessment certificate

Page 10



8 (1) Despite any other enactment, a person must not

(a) undertake or carry on any activity that is a reviewable project, or
(b) construct, operate, modify, dismantle or abandon all or part of the facilities

of a reviewable project,

unless

(c) the person first obtains an environmental assessment certificate for the
project, or

(d) the executive director, under section 10 (1) (b), has determined that an
environmental assessment certificate is not required for the project.

(2) Despite any other enactment, if an environmental assessment certificate has been
issued for a reviewable project, a person must not

(a) undertake or carry on an activity that is authorized by the certificate, or
(b) construct, operate, modify, dismantle or abandon all or part of the project

facilities that are authorized by the certificate,

except in accordance with the certificate.

...

Determining the need for assessment

10 (1) The executive director by order

(a) may refer a reviewable project to the minister for a determination under
section 14,

(b) if the executive director considers that a reviewable project will not have a
significant adverse environmental, economic, social, heritage or health
effect, taking into account practical means of preventing or reducing to an
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acceptable level any potential adverse effects of the project, may determine
that

(i) an environmental assessment certificate is not required for the
project, and

(ii) the proponent may proceed with the project without an assessment,
or

(c) if the executive director considers that a reviewable project may have a
significant adverse environmental, economic, social, heritage or health
effect, taking into account practical means of preventing or reducing to an
acceptable level any potential adverse effects of the project, may determine
that

(i) an environmental assessment certificate is required for the project,
and

(ii) the proponent may not proceed with the project without an
assessment.

(2) The executive director may attach conditions he or she considers necessary to an
order under subsection (1) (b).

(3) A determination under subsection (1) (b) does not relieve the proponent from
compliance with the applicable requirements pertaining to the reviewable project
under other enactments.

12 Table 6 - 5 from the Regulation reads, in part:
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13 In summary, the proponent of a project does not need to seek an environmental assessment
unless its production capacity is over 250,000 tonnes per year. Other parties may apply for an
environmental assessment of a project, which may be granted by the executive director of the EAO
or the Minister. An environmental assessment is mandatory in some circumstances and
discretionary in others. In cases such as this, where the production capacity during operations is less
than 250,000 tonnes of quarried product per year, an environmental assessment is not mandatory.

Positions of the Parties

14 Friends of Davie Bay submits that the chambers judge erred in concluding that the standard of
review was reasonableness. It submits that the proper interpretation of "production capacity" is a
question of true jurisdiction and that all of the factors listed in Dunsmuir militate in favour of a
correctness standard. It submits that the EAO's interpretation of "production capacity" was neither
correct nor, in the alternative, reasonable.

15 The Province and Lehigh submit that the chambers judge correctly recognized reasonableness
to be the appropriate standard of review. Furthermore, he correctly applied this standard in
determining that the EAO's interpretation of "production capacity" is reasonable.

The Applicable Standard of Review
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16 The Administrative Tribunal Act, S.B.C. 2004, c. 45, does not apply to decisions under the Act
and the Regulation. Thus, the analysis of whether the standard of review is correctness or
reasonableness begins with the two-step framework established in Dunsmuir v. New Brunswick,
2008 SCC 9, [2008] 1 S.C.R. 190 at para. 62:

[62] In summary, the process of judicial review involves two steps. First, courts
ascertain whether the jurisprudence has already determined in a satisfactory
manner the degree of deference to be accorded with regard to a particular
category of question. Second, where the first inquiry proves unfruitful, courts
must proceed to an analysis of the factors making it possible to identify the
proper standard of review.

Step One - Previous Jurisprudence

17 The parties agree that there is no existing authority on the narrow point raised, namely the
determination of thresholds for the purpose of deciding whether a project is reviewable or not under
the Act and Regulation. However, all parties point to decisions they submit inform the issue in their
respective favours.

18 Friends of Davie Bay submits that cases decided in the environmental context suggest that
correctness is the proper standard. They rely upon David Suzuki Foundation v. Canada (Fisheries
and Oceans), 2010 FC 1233, var'd on other grounds 2012 FCA 40, and Environmental Defence
Canada v. Canada (Fisheries and Oceans), 2009 FC 878. The contexts of these decisions are too
dissimilar to that of the instant case to provide much assistance.

19 On the other hand, the Province and Lehigh submit that other decisions support reviewing
EAO decisions on a reasonableness standard. In R.K. Heli-Ski Panorama v. Glassman et al, 2005
BCSC 1622 at para. 5, aff'd 2007 BCCA 9, the court held that "some deference" was due to the
EAO. However, in this pre-Dunsmuir case, the judge did not consider it necessary to establish a
standard of review as the question for determination concerned procedural fairness.

20 In Nlaka'pamux Nation Tribal Council v. Griffin, 2009 BCSC 1275 at paras. 83-85, rev'd 2011
BCCA 78, the court concluded that the form of consultation the executive director's delegate
adopted within an environmental assessment ought to be reviewed upon a standard of
reasonableness. Although Nlaka'pamux Nation, like the instant case, involved a decision of the
executive director's delegate, in my view this decision does not necessarily establish reasonableness
as the standard by which all decisions of the EAO should be scrutinized. This Court reversed the
decision without reference to the appropriate administrative standard of review. The primary
consideration on appeal was whether the EAO's form of consultation was sufficient to satisfy its
constitutional duty. In my view, we must turn to the second step of the Dunsmuir analysis.

Step Two - Dunsmuir Factors
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21 The factors, as set out in Dunsmuir at para. 64, relevant to determination of the applicable
standard of review are:

1) the presence or absence of a privative clause;
2) the purpose of the tribunal as determined by interpretation of enabling

legislation;
3) the nature of the question at issue; and
4) the expertise of the tribunal.

22 There is no privative clause in the Act. None of the parties disputes the expertise of the EAO.
The purpose of the EAO is, as noted above, to oversee the administration of the Act.

23 In Dunsmuir, the Court set out examples of questions that will, by their nature, typically
warrant reviews on the correctness standard. These include constitutional issues, true questions of
jurisdiction or vires, questions of law of central importance to the legal system and outside the
specialized area of expertise of the administrative decision maker, and questions regarding the
jurisdictional lines between two or more competing specialized tribunals (Dunsmuir at paras. 55,
58-59; Canada (Canadian Human Rights Commission) v. Canada (Attorney General), 2011 SCC
53, [2011] 3 S.C.R. 471 at para. 18).

24 Friends of Davie Bay submits that the statutory interpretation of the meaning of "production
capacity" is a question of "true jurisdiction" as, in its submission, resolution of this question bears
directly upon whether the EAO has jurisdiction to decline to perform an environmental assessment
in this case and others like it.

25 The meaning of true jurisdictional questions was discussed in Dunsmuir at para. 59:

[59] Administrative bodies must also be correct in their determinations of true
questions of jurisdiction or vires. We mention true questions of vires to distance
ourselves from the extended definitions adopted before CUPE [Canadian Union
of Public Employees, Local 963 v. New Brunswick Liquor Corp., [1979] 2 S.C.R.
227]. It is important here to take a robust view of jurisdiction. We neither wish
nor intend to return to the jurisdiction/preliminary question doctrine that plagued
the jurisprudence in this area for many years. "Jurisdiction" is intended in the
narrow sense of whether or not the tribunal had the authority to make the inquiry.
In other words, true jurisdiction questions arise where the tribunal must explicitly
determine whether its statutory grant of power gives it the authority to decide a
particular matter. The tribunal must interpret the grant of authority correctly or its
action will be found to be ultra vires or to constitute a wrongful decline of
jurisdiction: D. J. M. Brown and J. M. Evans, Judicial Review of Administrative
Action in Canada (loose-leaf), at pp. 14-3 to 14-6. An example may be found in
United Taxi Drivers' Fellowship of Southern Alberta v. Calgary (City), [2004] 1
S.C.R. 485, 2004 SCC 19. In that case, the issue was whether the City of Calgary
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was authorized under the relevant municipal acts to enact bylaws limiting the
number of taxi plate licences (para. 5, per Bastarache J.). That case involved the
decision-making powers of a municipality and exemplifies a true question of
jurisdiction or vires. These questions will be narrow. We reiterate the caution of
Dickson J. in CUPE that reviewing judges must not brand as jurisdictional issues
that are doubtfully so.

26 An important additional observation was made by Rothstein J., speaking for the majority in
Nolan v. Kerry (Canada) Inc., 2009 SCC 39, [2009] 2 S.C.R. 678 at para. 34:

[34] The inference to be drawn from paras. 54 and 59 of Dunsmuir is that courts
should usually defer when the tribunal is interpreting its own statute and will
only exceptionally apply a correctness standard when interpretation of that
statute raises a broad question of the tribunal's authority.

27 In Alberta (Information and Privacy Commissioner) v. Alberta Teachers' Association, 2011
SCC 61, [2011] 3 S.C.R. 654, the Court distinguishes between questions of true jurisdiction and
those involving interpretation of an administrative body's enabling statute. The majority, per
Rothstein J., said this at para. 34:

[34] The direction that the category of true questions of jurisdiction should be
interpreted narrowly takes on particular importance when the tribunal is
interpreting its home statute. In one sense, anything a tribunal does that involves
the interpretation of its home statute involves the determination of whether it has
the authority or jurisdiction to do what is being challenged on judicial review.
However, since Dunsmuir, this Court has departed from that definition of
jurisdiction. Indeed, in view of recent jurisprudence, it may be that the time has
come to reconsider whether, for purposes of judicial review, the category of true
questions of jurisdiction exists and is necessary to identifying the appropriate
standard of review. However, in the absence of argument on the point in this
case, it is sufficient in these reasons to say that, unless the situation is
exceptional, and we have not seen such a situation since Dunsmuir, the
interpretation by the tribunal of "its own statute or statutes closely connected to
its function, with which it will have particular familiarity" should be presumed to
be a question of statutory interpretation subject to deference on judicial review.

28 Mr. Justice Rothstein stated at para. 38 that the "true questions of jurisdiction" category causes
confusion and unnecessary cost in litigation. He concluded at para. 30 that, for questions involving
an administrative body's interpretation of its home statute, the standard of review should
presumptively be reasonableness, and the party propounding correctness should bear the burden of
identifying a true question of jurisdiction raised by the decision in issue. He said at para. 39:

[39] What I propose is, I believe, a natural extension of the approach to
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simplification set out in Dunsmuir and follows directly from Alliance (para. 26).
True questions of jurisdiction are narrow and will be exceptional. When
considering a decision of an administrative tribunal interpreting or applying its
home statute, it should be presumed that the appropriate standard of review is
reasonableness. As long as the true question of jurisdiction category remains, the
party seeking to invoke it must be required to demonstrate why the court should
not review a tribunal's interpretation of its home statute on the deferential
standard of reasonableness.

29 The statutory interpretation question in issue bears upon whether the Quarry is deemed
reviewable by the combined effect of the Act and the Regulation. It has no bearing on the source of
the EAO's authority to interpret its home statute or otherwise apply the provisions of the Act and
Regulation to the facts of this case.

30 The question in issue is one that involves the interpretation of an enactment closely connected
to the EAO's function and so, in one sense, involves the determination of whether the EAO has
authority or jurisdiction to determine whether the Quarry is reviewable. However, it is not one of
the "narrow or exceptional" questions that concern true jurisdiction or vires. Accordingly, I
conclude that the standard of review applicable to the EAO's determination in the case at bar is
reasonableness.

Is the EAO's Interpretation Reasonable?

31 The standard of reasonableness is defined in Canada (Citizenship and Immigration) v. Khosa,
2009 SCC 12, [2009] 1 S.C.R. 339 at para. 59:

[59] Reasonableness is a single standard that takes its colour from the context. ...
Reviewing courts cannot substitute their own appreciation of the appropriate
solution, but must rather determine if the outcome falls within "a range of
possible, acceptable outcomes which are defensible in respect of the facts and
law" (Dunsmuir, at para. 47). There might be more than one reasonable outcome.
However, as long as the process and the outcome fit comfortably with the
principles of justification, transparency and intelligibility, it is not open to a
review court to substitute its own view of a preferable outcome.

32 The question to be answered here is whether the EAO, through the executive director's
delegate, came to a reasonable conclusion in interpreting "production capacity" as that phrase
appears in the Regulation to mean the actual rate of a project's production during operation, rather
than the maximum production rate the infrastructure and equipment of a project could potentially
sustain.

33 The modern approach to statutory interpretation has been recently stated in Canada
(Information Commissioner) v. Canada (Minister of National Defence), 2011 SCC 25, [2011] 2
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S.C.R. 306 at para. 27:

[27] The proper approach to statutory interpretation has been articulated
repeatedly and is now well entrenched. The goal is to determine the intention of
[the Legislature] by reading the words of the provision, in context and in their
grammatical and ordinary sense, harmoniously with the scheme of the Act and
the object of the statute. In addition to this general roadmap, a number of specific
rules of construction may serve as useful guideposts on the court's interpretative
journey. ...

34 Here, the object of the legislation is environmental protection. This important object must not
be lost in the minutia. In Friends of the Oldman River Society v. Canada (Minister of Transport),
[1992] 1 S.C.R. 3 at 71, La Forest J., for the majority, cited with approval the fundamental purposes
of environmental impact assessment identified by R. Cotton and D.P. Emond in "Environmental
Impact Assessment" in J. Swaigen, ed., Environmental Rights in Canada (Toronto: Butterworths,
1981) 245 at 247:

(1) early identification and evaluation of all potential environmental consequences of
a proposed undertaking; (2) decision making that both guarantees the adequacy
of this process and reconciles, to the greatest extent possible, the proponent's
development desires with environmental protection and preservation.

35 I adopt, as a correct approach to the interpretation of environmental legislation, the following
passages from Labrador Inuit Association v. Newfoundland (Minister of Environment and Labour)
(1997), 152 D.L.R. (4th) 50 (N.L.C.A.) at paras. 11-12, to which the chambers judge also referred at
para. 72:

[11] Both the Parliament of Canada and the Newfoundland Legislature have
enacted environmental assessment legislation: Canadian Environmental
Assessment Act, S.C. 1992, c. 37 (CEAA); Environmental Assessment Act,
R.S.N. 1990, c. E-13 (NEAA). The regimes created by these statutes represent a
public attempt to develop an appropriate response that takes account of the forces
which threaten the existence of the environment. If the rights of future
generations to the protection of the present integrity of the natural world are to be
taken seriously, and not to be regarded as mere empty rhetoric, care must be
taken in the interpretation and application of the legislation. Environmental laws
must be construed against their commitment to future generations and against a
recognition that, in addressing environmental issues, we often have imperfect
knowledge as to the potential impact of activities on the environment. One must
also be alert to the fact that governments themselves, even strongly
pro-environment ones, are subject to many countervailing social and economic
forces, sometimes legitimate and sometimes not. Their agendas are often
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influenced by non-environmental considerations.

[12] The legislation, if it is to do its job, must therefore be applied in a manner
that will counteract the ability of immediate collective economic and social
forces to set their own environmental agendas. It must be regarded as something
more than a mere statement of lofty intent. It must be a blueprint for protective
action.

36 The Act contemplates that it is usually the proponent of a project who, by setting its intended
"production capacity", dictates whether an environmental assessment is required. If the proponent of
a project featuring a new quarry facility accepts a production capacity less than 250,000 tons of
quarried product per year, then the provisions requiring an assessment are not triggered. An
assessment can be otherwise ordered, as noted above.

37 This proponent-centred, self-monitoring approach to environmental regulatory compliance
creates an apparent frailty or loophole in the legislation, as noted by Friends of Davie Bay and
accepted by the chambers judge. A proponent can (and Lehigh did) overbuild its infrastructure and
equipment which would allow for future increases to levels of production well beyond the initial
declared production capacity. The proponent could, at some time in the future, "modify the existing
project" and produce well in excess of 250,000 tonnes of quarried product per year, increasing the
detrimental impact on the environment without subjecting the project to an environmental
assessment performed under the Act. The gap is found in s. 8(1)(b) of the Regulation, which is
cross-referenced to Table 6 above:

Criteria for proposed modifications of mine projects

8 (1) In this part, threshold E is met for a proposed modification of an existing
facility if

...

(b) the modification will result in the disturbance of

(i) at least 750 hectares of land that was not previously permitted for
disturbance, or

(ii) an area of land that was not previously permitted for disturbance and
it is at least 50% of the area of land that was previously permitted for
disturbance at the existing facility.
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38 As the chambers judge pointed out at para. 76, a project with an initial production capacity
below the regulatory threshold for a new mining project could avoid a mandatory environmental
assessment if the area of disturbed land at the outset subsequently proved large enough to
accommodate future increases to production capacity the proponent might implement. The trial
judge found there to be no suggestion that this is Lehigh's plan. Lehigh explained that its selection
of equipment stemmed from the advantages using standardized equipment in all of its operations
provided, including easier and more cost-effective repairs and transferability. It had a number of
other reasons for its proposed specifications of the infrastructure, none of which was aimed at
increased production.

39 An interpretation of legislation that creates a loophole through which the object of the
legislation can be thwarted is rarely reasonable. However, I agree with the analysis of the chambers
judge, which showed that when the Act and Regulation are viewed in their entirety, and in light of
other legislation applicable to the Project, the loophole is sufficiently addressed and the overall
scheme is practical.

40 According to the scheme, the proponent first determines whether there will be a mandatory
environmental assessment by stipulating its intended production capacity. In order for a proponent
to be able to ascertain where the threshold production capacity lies, it must be expressed in clear
and unambiguous terms. Here, the Lieutenant Governor in Council has determined that all mining
projects producing 250,000 tonnes or more of quarried product per year have the potential to bring
about the adverse consequences listed in s. 6(1)(a) of the Act such that an environmental assessment
is required. If the question whether a project exceeds or falls short of this threshold is to be
determined by considering the amount of product a project could possibly produce if operating at a
theoretical maximum capacity, it would rarely be possible for the proponent to answer it without
speculation.

41 However, there are a number of safeguards in place preventing environmentally damaging
projects from slipping through without an environmental assessment at all. One is the power of both
the Minister and the executive director of the EAO to consider whether a project should be
classified as a "reviewable project". In this case, the Minister considered whether Lehigh's project
should be assessed. Ms. Christie's submission to the Minister is worth examining, as it explains in
detail why it was not necessary for it to be so designated.

42 The submission is lengthy and I will only set out excerpts which are relevant to this
discussion.

Lehigh has applied for a permit under the Mines Act for the proposed quarry, and
will be subject to review by the South Coast Mine Development Review
Committee (MDRC) of the Ministry of Energy, Mines and Petroleum Resources
(MEMPR). Federal, provincial, regional and local government agencies and First
Nations are invited to participate in the MDRC.
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...

The Canadian Environmental Assessment Agency commenced a screening level
environmental assessment (EA) for the proposed marine loadout facility on
August 19, 2009. Transport Canada is responsible for the screening, the scope of
which includes the project components attached to the shoreline that will likely
require a Navigable Water Production Act approval, and also the overland
conveyor.

43 Ms. Christie set out the positions of Friends of Davie Bay and others who raised concerns
about the environmental impact of the Quarry. She summarized the submissions received and the
factors applicable to determination of whether an adverse effect is "significant". She then stated:

The EAO, after consideration of these factors; concludes that the proposed
quarry and marine loadout would not likely lead to significant adverse effects on
public beach access, recreational and UREP [use, recreation and enjoyment of
the public] areas, and future economic opportunities and diversification.

The EAO has no reason to believe that the proposed project would cause
significant adverse effects on the karst cave systems, plant species at risk, or on
marine habitat in Davie Bay. This position is based on the information available
at this time, and as noted below, other processes will review potential effects on
these resources.

...

The EAO's analysis of the factors leads to the following conclusions:

* The proposed quarry would have a production capacity close to the RPR
[Reviewable Projects Regulation] threshold; however, the main concerns
identified by interested parties are not related to the proposed level of
production (the size of the proposed quarry), but to the existence of the
proposed quarry and marine loadout.

* The MEMPR has confirmed that the South Coast MDRC will conduct a
technical review of Lehigh's application for a Mines Act permit for the
proposed Texada South Quarry, and EAO considers that potential effects
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on the karst cave system and plant species at risk will be adequately
addressed through their process:

- Provincial, federal, regional and local government agencies and First
Nations will be invited to participate in the MDRC.

- The MDRC will assess the potential on-site environmental effects of
the proposed quarry, as well as potential impacts to the nearby karst
cave systems, and the mitigation proposed by Lehigh. To inform the
MDRC process, MEMPR will conduct an overview karst assessment
of the proposed quarry site, and will meet with Mr. Griffiths to
obtain information regarding the known extent of the nearby karst
cave systems. If required, additional avoidance and mitigation
measures (including additional studies), will be developed with input
from Lehigh, and incorporated in the Mines Act permit, should one
be issued at the end of the review.

- The MDRC will also review potential health, social and heritage
effects, although the review will not be as comprehensive as it would
be during a provincial EA. The MDRC will not review potential
economic impacts.

- For the proposed Texada South Quarry, the delegated statutory
decision-maker is the Chief Inspector of Mines.

* The MEMPR has conducted public consultation on Lehigh's application
for a Mines Act permit:

- Mines Act application referrals were sent June 9, 2009 to provincial
and federal agencies, the Sliammon First Nation and Hul'qumi'num
Treaty Group, and the Powell River Regional District.

- The permit application was advertised for public comment on June
10, 2009 in the local Power River Peak and BC Gazette, with a
30-day response period.

- Lehigh conducted site tours for the public in May 2009.
- A public information meeting was held on June 27, 2009 on Texada

Island.

* The federal screening level EA will address potential effects of the
proposed marine loadout on marine fish and mammal habitat, as well as on
navigation. Public consultation will be conducted as part of the federal
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screening level EA.
* Given the nature of the concerns, and the MEMPR and federal review

processes that will address them, the expenditure of additional government
resources on a provincial EA is not warranted.

...

RECOMMENDATION:

The Executive Director recommends that the proposed Texada South Quarry and
marine loadout facility not be designated a reviewable project under section 6 of
the Act for the following reasons:

1. Although the proposed quarry would have a production capacity
close to the RPR threshold; the main concerns are not related to the
proposed level of production (the size of the proposed quarry), but to
the existence of the proposed quarry and marine loadout.

2. Potential effects of the proposed Texada South Quarry on the karst
cave system and plant species at risk will be addressed by MEMPR's
MDRC process.

3. Potential effects of the proposed marine loadout on marine fish and
mammal habitat and on navigation will be addressed by the federal
screening level EA that is underway.

4. Public consultation is a component of MEMPR's review process for
the proposed Texada South Quarry, and the federal screening level
EA for the proposed marine loadout.

44 There are other safeguards as well. As pointed out by the Province, Lehigh cannot legally
exceed the capacity in the Quarry Permit Approving Work System and Reclamation Program under
the Mines Act, R.S.B.C. 1996, c. 293. The levels of production are monitored by the Ministry of
Energy and Mines and Responsible for Housing to ensure that they do not exceed the stipulated
production capacity. If Lehigh's annual production exceeded 240,000 tonnes of quarried product, it
would be subjected to sanctions under the Mines Act.

45 In my respectful view, when the legislative scheme is considered as a whole, along with the
other relevant legislation, the EAO's interpretation of "production capacity" as the phrase appears in
the Regulation is not rendered unreasonable by legislative frailty or a loophole.

46 In addition, one cannot simply look at the words "production capacity in excess of 250,000
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tonnes/year" as the appellant's interpretation would require. The provision in Table 6-5 reads "A
new quarry facility or other operation that ... during operations, will have a production capacity of =
250 000 tonnes/year of quarried product". On a plain reading, the section sets out in what context
and time frame (during operations) the production capacity is to be determined and how much
(250,000 tonnes) it may produce in that time frame.

47 In my respectful view, to read into this legislation a requirement for an assessment of every
project to determine the potential maximum production capacity the proposed infrastructure,
equipment, and operation could facilitate is impractical and inconsistent with the means through
which the legislation contemplates achieving its object. By designing a proponent-driven
assessment at the front end of the environmental regulatory process, the Legislature balanced the
need to conduct environmental assessments in warranted circumstances against the existence of
other safeguards, the impracticality of assessing every project as a matter of course, and the interests
of economic development in British Columbia.

48 In my view, the chambers judge committed no error. The EAO came to a reasonable
conclusion in interpreting "production capacity" to mean a proponent's intended operational
production capacity, rather than the theoretical maximum production capacity a project's proposed
infrastructure, equipment, and operation could allow.

Conclusion

49 I would dismiss the appeal.

50 The parties sought to address the issue of costs separately. Normally, costs follow the event. If
the parties wish to file written submissions on costs, they must be received within 30 days of the
release of this decision.

E.A. BENNETT J.A.
M.E. SAUNDERS J.A.:-- I agree.
P.D. LOWRY J.A.:-- I agree.
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Andrew Keewatin Jr. and  
Joseph William Fobister, on their own  
behalf and on behalf of all other  
members of the Grassy Narrows 
First Nation Appellants

v.

Minister of Natural Resources, 
Resolute FP Canada Inc. (formerly Abitibi-
Consolidated Inc.), Attorney General of 
Canada and Goldcorp Inc. Respondents

 and 

Leslie Cameron, on his own behalf and 
on behalf of all other members of the 
Wabauskang First Nation Appellant

v.

Minister of Natural Resources, 
Resolute FP Canada Inc. (formerly Abitibi-
Consolidated Inc.), Attorney General of 
Canada and Goldcorp Inc. Respondents

and

Attorney General of Manitoba, 
Attorney General of British Columbia, 
Attorney General for Saskatchewan, 
Attorney General of Alberta,  
Grand Council of Treaty # 3, Blood Tribe,  
Beaver Lake Cree Nation, Ermineskin Cree 
Nation, Siksika Nation, Whitefish Lake 
First Nation # 128, Fort McKay 
First Nation, Te’mexw Treaty Association, 
Ochiichagwe’Babigo’Ining First Nation, 
Ojibways of Onigaming First Nation, 
Big Grassy First Nation, Naotkamegwanning 
First Nation, Métis Nation of Ontario, 
Cowichan Tribes, represented by  
Chief William Charles Seymour, on his 
own behalf and on behalf of the members 
of the Cowichan Tribes, Lac Seul 

Andrew Keewatin Jr. et  
Joseph William Fobister, en leur propre 
nom et au nom de tous les autres 
membres de la Première Nation de 
Grassy Narrows Appelants

c.

Ministre des Ressources naturelles, 
PF Résolu Canada Inc. (anciennement 
Abitibi-Consolidated Inc.), procureur général 
du Canada et Goldcorp Inc. Intimés

 et 

Leslie Cameron, en son propre nom et 
au nom de tous les autres membres de la 
Première Nation de Wabauskang Appelant

c.

Ministre des Ressources naturelles, 
PF Résolu Canada Inc. (anciennement 
Abitibi-Consolidated Inc.), procureur général 
du Canada et Goldcorp Inc. Intimés

et

Procureur général du Manitoba, 
procureur général de la Colombie-Britannique,  
procureur général de la Saskatchewan, 
procureur général de l’Alberta, 
Grand Conseil du Traité no 3, Tribu des Blood,  
Nation crie de Beaver Lake, Nation crie 
d’Ermineskin, Nation Siksika, Première Nation  
du lac Whitefish no 128, Première Nation  
de Fort McKay, Association du 
traité des Te’mexw, Première Nation 
Ochiichagwe’Babigo’Ining, Première Nation 
des Ojibways d’Onigaming, Première Nation  
de Big Grassy, Première Nation de 
Naotkamegwanning, Métis Nation of Ontario, 
Tribus Cowichan, représentées par le 
chef William Charles Seymour, en son propre 
nom et au nom des membres des Tribus 
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Cowichan, Première Nation du lac Seul, 
Première Nation du lac Sandy et Assemblée 
des Premières Nations/Fraternité des Indiens 
du Canada Intervenants

Répertorié : Première Nation de Grassy 
Narrows c. Ontario (Ressources naturelles)

2014 CSC 48

No du greffe : 35379.

2014 : 15 mai; 2014 : 11 juillet.

Présents : La juge en chef McLachlin et les juges LeBel, 
Abella, Rothstein, Cromwell, Moldaver et Wagner.

en appel de la cour d’appel de l’ontario

Droit des Autochtones — Droits issus de traités — 
Droits de récolte — Interprétation d’une clause de prise 
des terres — Annexion à l’Ontario de certaines terres 
visées par un traité signé par les Ojibways et le Canada 
— La province atelle le pouvoir de prendre des éten
dues de terres et de restreindre ainsi l’exercice des droits 
de récolte conférés par le traité ou doitelle obtenir au 
pré alable l’approbation du gouvernement fédéral? — Loi 
cons titutionnelle de 1867, art. 91(24), 92(5), 92A, 109 — 
Loi constitutionnelle de 1982, art. 35 — Traité no 3.

En 1873, le Traité no 3 a été signé par les commis
saires chargés de sa négociation au nom du Dominion du 
Canada, et par les chefs ojibways de ce qui correspond 
aujourd’hui au nordouest ontarien et à l’est manitobain. 
Les Ojibways ont cédé la propriété de leur territoire, à 
l’exception d’une partie qui leur a été réservée. En con
tre partie, ils ont notamment obtenu un droit de récolte 
sur les terres cédées situées à l’extérieur de leur réserve 
jusqu’à ce que ces terres soient « prises » par le gou ver  ne
ment du Dominion du Canada à des fins de colo ni sa tion, 
d’exploitation minière, d’exploitation fores tière ou autres. 
Au moment de la signature du traité, le Canada avait le 
contrôle exclusif d’une partie des terres de la région dite 
de Keewatin, laquelle a été annexée à l’Ontario en 1912, 
de sorte que la province a délivré par la suite des permis 
de mise en valeur des terres en cause.

En 2005, la Première Nation de Grassy Narrows, dont 
les membres sont les descendants des Ojibways signa
taires du Traité no 3, a intenté une action pour contester 
un permis d’exploitation forestière délivré par l’Ontario 
à une grande entreprise de pâtes et papiers autorisant la 
coupe à blanc dans la région de Keewatin.

First Nation, Sandy Lake First Nation 
and Assembly of First Nations/National 
Indian Brotherhood Interveners

Indexed as: Grassy Narrows First Nation v. 
Ontario (Natural Resources)

2014 SCC 48

File No.: 35379.

2014: May 15; 2014: July 11.

Present: McLachlin C.J. and LeBel, Abella, Rothstein, 
Cromwell, Moldaver and Wagner JJ.

on appeal from the court of appeal for 
ontario

Aboriginal law — Treaty rights — Harvesting rights —  
In ter  pre tation of takingup clause — Certain lands sub
ject to treaty annexed to Ontario after signature of treaty 
be tween Ojibway and Canada — Whether province has 
au thority to take up tracts of that land so as to limit har
vesting rights under treaty or whether it requires federal 
approval to do so — Constitution Act, 1867, ss. 91(24), 
92(5), 92A, 109 — Constitution Act, 1982, s. 35 — Treaty 
No. 3.

In 1873, Treaty 3 was signed by treaty commissioners 
acting on behalf of the Dominion of Canada and Ojibway 
Chiefs from what is now Northwestern Ontario and East
ern Manitoba. The Ojibway yielded ownership of their 
territory, except for certain lands reserved to them. Among 
other things, they received in return the right to harvest the 
nonreserve lands surrendered by them until such time as 
they were “taken up” for settlement, mining, lum bering, 
or other purposes by the Government of the Dominion of 
Canada. At the time that Treaty 3 was signed, a portion of 
land known as the Keewatin area was under the exclusive 
control of Canada. It was annexed to Ontario in 1912 and 
since that time, Ontario has issued licences for the devel
opment of those lands.

In 2005, the Grassy Narrows First Nation, descendents 
of the Ojibway signatories of Treaty 3, commenced an 
action challenging a forestry licence issued by Ontario 
to a large pulp and paper manufacturer and which autho
rized clearcut forestry operations within the Keewatin 
area.

20
14

 S
C

C
 4

8 
(C

an
LI

I)



[2014] 2 R.C.S. 449première nation de grassy narrows  c.  ontario

La juge de première instance a statué que l’Ontario 
ne pouvait prendre des terres de la région de Keewatin et 
res trein dre ainsi les droits de récolte des Ojibways sans 
obtenir au préalable l’approbation du Canada. À son avis, 
la clause du traité sur la prise des terres imposait un pro
ces sus en deux étapes qui supposait l’approbation préa
lable du gouvernement fédéral de toute prise des terres 
intégrées à l’Ontario en 1912.

La Cour d’appel de l’Ontario a fait droit aux appels 
dont elle a été saisie. Elle a statué que l’art. 109 de la Loi 
constitutionnelle de 1867 confère à l’Ontario la pro priété 
effective des terres publiques situées dans la pro vince. De 
pair avec la compétence de la province pour l’admi nis
tra tion et la vente des terres publiques et sa compétence 
exclu sive pour légiférer dans le domaine des ressources 
naturelles, cette disposition confère à la seule province de 
l’Ontario le pouvoir législatif d’administrer et de vendre 
des terres de la région de Keewatin conformément au 
Traité no 3 et à l’art. 35 de la Loi constitutionnelle de 
1982.

Arrêt : Le pourvoi est rejeté.

La question que soulève essentiellement le pourvoi est 
celle de savoir si l’Ontario a le pouvoir de prendre des 
terres de la région de Keewatin en application du Traité 
no 3 et restreindre ainsi l’exercice des droits de récolte 
con fé rés par le traité, ou si elle doit obtenir au préalable 
l’appro ba tion du gouvernement du Canada.

L’Ontario, et seulement cette province, a le pouvoir de 
prendre des terres visées par le Traité no 3, ce que con fir
ment les dispositions d’ordre constitutionnel, l’inter pré
ta tion du traité et les lois portant sur les terres visées par 
le traité.

Premièrement, même si le traité a été négocié par 
le gouvernement fédéral, il s’agit d’un accord entre les 
Ojibways et la Couronne. Le respect des promesses con
te nues dans le traité incombe aux deux ordres de gou
ver ne ment en conformité avec le partage des pou voirs 
opéré par la Constitution. Les articles 109 et 92A, ainsi 
que le par. 92(5) de la Loi constitutionnelle de 1867, éta
blis sent sans l’ombre d’un doute que l’Ontario détient la 
propriété effective des terres de la région de Keewatin et 
qu’elle possède une compétence exclusive pour admi
nis trer et vendre ces terres, de même que pour légi fé rer 
sur les ressources qui s’y trouvent. Considérées ensem
ble, ces dispositions confèrent à l’Ontario le pouvoir de 
prendre des terres de la région de Keewatin en appli ca
tion du Traité no 3 à des fins assujetties au pouvoir de 
réglementation provincial, telle la foresterie. En outre, 
le par. 91(24) de la même loi n’investit pas le Canada 
du pouvoir de prendre des terres provinciales à des fins 
exclusivement provinciales.

The trial judge held that Ontario could not take up 
lands within the Keewatin area so as to limit treaty har
vesting rights without first obtaining Canada’s approval. 
According to her, the takingup clause in the treaty im
posed a twostep process involving federal approval for 
the taking up of Treaty 3 lands added to Ontario in 1912.

The Ontario Court of Appeal allowed the appeals 
brought before it. That court held that s. 109 of the Con
stitution Act, 1867 gives Ontario beneficial ownership of 
Crown lands within Ontario. That provision, combined 
with provincial jurisdiction over the management and sale 
of provincial public lands and the exclusive provincial 
power to make laws in relation to natural resources, gives 
Ontario exclusive legislative authority to manage and 
sell lands within the Keewatin area in accordance with 
Treaty 3 and s. 35 of the Constitution Act, 1982.

Held: The appeal should be dismissed.

The central question on this appeal is whether Ontario 
has the power to take up lands in the Keewatin area under 
Treaty 3 so as to limit the harvesting rights under the treaty,  
or whether this is subject to Canada’s approval.

Ontario and only Ontario has the power to take up 
lands under Treaty 3. This is confirmed by constitutional 
pro visions, the interpretation of the treaty, and legislation 
deal ing with Treaty 3 lands.

First, although Treaty 3 was negotiated by the federal 
government, it is an agreement between the Ojibway and 
the Crown. Both levels of government are responsible 
for fulfilling the treaty promises when acting within the 
division of powers under the Constitution. Sections 109, 
92(5) and 92A of the Constitution Act, 1867 establish 
conclusively that Ontario holds the beneficial interest in 
the Keewatin lands and has exclusive power to manage 
and sell those lands as well as to make laws in relation 
to the resources on or under those lands. Together, these 
provisions give Ontario the power to take up lands in the 
Keewatin area under Treaty 3 for provincially regulated 
purposes such as forestry. Further; s. 91(24) of that same 
Act does not give Canada the authority to take up pro
vincial land for exclusively provincial purposes.
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Deuxièmement, ni le libellé du Traité no 3 ni l’his to
ri que de sa négociation ne permettent de conclure à la 
volonté des parties d’établir un processus en deux étapes 
exi geant la surveillance du fédéral ou son approbation. 
Le libellé de la clause de prise des terres confirme que 
le droit de prendre des terres appartient au palier de gou
ver ne ment dont la Constitution reconnaît la compétence. 
La seule mention du Canada dans le traité s’explique par 
le fait que les terres se trouvaient alors au Canada, et non 
en Ontario.

Enfin, les dispositions législatives adoptées après 
la signature du traité et portant sur les terres visées par 
celuici confirment le droit de l’Ontario de prendre les 
terres du fait de sa possession et de sa propriété effective 
du territoire. Elles n’ont pas modifié les conditions du 
Traité no 3.

Le pouvoir de l’Ontario de prendre des terres visées par 
le Traité no 3 n’est pas inconditionnel. Le gouvernement 
qui exerce un pouvoir de la Couronne — qu’il s’agisse du 
gouvernement fédéral ou d’un gouvernement provincial 
— est assujetti aux obligations de la Couronne envers 
le peuple autochtone concerné. En l’espèce, l’Ontario 
doit exer cer ses pouvoirs conformément à l’honneur de  
la Cou ronne et elle est assujettie, dans cet exercice, aux  
obli ga tions fiduciaires de Sa Majesté à l’égard des inté
rêts autochtones. Toute prise de terres visées par le Traité 
no 3 et situées dans la région de Keewatin doit res pec
ter les droits de récolte des Ojibways sur ces terres. 
Lorsqu’elle se produit à des fins d’exploitation forestière 
ou autre, elle doit respecter les conditions énoncées par 
notre Cour dans l’arrêt Première nation crie Mikisew c. 
Canada (Ministre du Patrimoine canadien), 2005 CSC 
69, [2005] 3 R.C.S. 388. Lorsque la prise de terres a 
pour effet de dépouiller les Ojibways de tout droit réel de 
chasse, de pêche ou de piégeage sur leurs territoires tra
di tion nels de pêche, de chasse et de piégeage, une action 
en violation du traité pourra être intentée.

Jurisprudence

Arrêts mentionnés : Nation haïda c. Colombie
Britannique (Ministre des Forêts), 2004 CSC 73, [2004] 
3 R.C.S. 511; R. c. Horseman, [1990] 1 R.C.S. 901;  
St. Catherine’s Milling and Lumber Co. c. The Queen 
(1888), 14 App. Cas. 46; Dominion of Canada c. Prov
ince of Ontario, [1910] A.C. 637; Smith c. La Reine, 
[1983] 1 R.C.S. 554; Première nation crie Mikisew c. 
Canada (Ministre du Patrimoine canadien), 2005 CSC 
69, [2005] 3 R.C.S. 388; Delgamuukw c. Colombie
Britannique, [1997] 3 R.C.S. 1010; R. c. Sparrow, [1990] 
1 R.C.S. 1075; R. c. Badger, [1996] 1 R.C.S. 771; Nation 
Tsilhqot’in c. ColombieBritannique, 2014 CSC 44, 
[2014] 2 R.C.S. 256.

Second, nothing in the text or history of the negotiation 
of Treaty 3 suggests that a twostep process requiring fed 
eral supervision or approval was intended. The text of the 
takingup clause supports the view that the right to take 
up land rests with the level of government that has ju ris
diction under the Constitution. The reference in the treaty 
to Canada merely reflects the fact that the lands at the 
time were in Canada, not Ontario.

Lastly, legislation subsequent to the signature of the 
treaty and which dealt with Treaty 3 lands confirmed 
Ontario’s right to take up that land by virtue of its control 
and beneficial ownership of the territory. It did not amend 
the terms of Treaty 3.

Ontario’s power to take up lands under Treaty 3 is not 
unconditional. When a government — be it the federal or 
a provincial government — exercises Crown power, the 
exercise of that power is burdened by the Crown obliga
tions toward the Aboriginal people in question. Here, 
Ontario must exercise its powers in conformity with the 
honour of the Crown, and the exercise of those powers 
is subject to the fiduciary duties that lie on the Crown 
in dealing with Aboriginal interests. For Treaty 3 land to 
be taken up, the harvesting rights of the Ojibway over 
the land must be respected. Any taking up of land in the 
Keewatin area for forestry or other purposes must meet 
the conditions set out by this Court in Mikisew Cree First 
Nation v. Canada (Minister of Canadian Heritage), 2005 
SCC 69, [2005] 3 S.C.R. 388. If the taking up leaves the 
Ojibway with no meaningful right to hunt, fish or trap 
in relation to the territories over which they traditionally 
hunted, fished, and trapped, a potential action for treaty 
infringement will arise.

Cases Cited

Referred to: Haida Nation v. British Columbia (Min
ister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511; R. v.  
Horseman, [1990] 1 S.C.R. 901; St. Catherine’s Milling  
and Lumber Co. v. The Queen (1888), 14 App. Cas. 46; 
Dominion of Canada v. Province of Ontario, [1910] A.C.  
637; Smith v. The Queen, [1983] 1 S.C.R. 554; Mikisew 
Cree First Nation v. Canada (Minister of Canadian Heri
tage), 2005 SCC 69, [2005] 3 S.C.R. 388; Delgamuukw 
v. British Columbia, [1997] 3 S.C.R. 1010; R. v. Sparrow, 
[1990] 1 S.C.R. 1075; R. v. Badger, [1996] 1 S.C.R. 771; 
Tsilhqot’in Nation v. British Columbia, 2014 SCC 44, 
[2014] 2 S.C.R. 256.
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appellants Andrew Keewatin Jr. and Joseph William 
Fobister, on their own behalf and on behalf of all 
other members of the Grassy Narrows First Nation.

Bruce McIvor and Kathryn Buttery, for the ap pel
lant Leslie Cameron, on his own behalf and on behalf 
of all other members of the Wabauskang First Nation.

Michael R. Stephenson, Mark Crow and Christine 
Perruzza, for the respondent the Minister of Natural 
Resources.

Christopher J. Matthews, for the respondent Res
o  lute FP Canada Inc. (formerly AbitibiConsolidated  
Inc.).

Mark R. Kindrachuk, Q.C., and Mitchell R. Taylor,  
Q.C., for the respondent the Attorney General of Can
ada.
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Thomas F. Isaac, William J. Burden, Linda I. Knol 
et Brian P. Dominique, pour l’intimée Goldcorp Inc.

Heather Leonoff, c.r., pour l’intervenant le pro
cu reur général du Manitoba.

Paul E. Yearwood, pour l’intervenant le procureur 
général de la ColombieBritannique.

Richard James Fyfe et Macrina Badger, pour 
l’inter venant le procureur général de la Saskatche
wan.

Douglas B. Titosky, pour l’intervenant le pro cu
reur général de l’Alberta.

Zachary Davis, Peter W. Hutchins et Jessica 
Labranche, pour l’intervenant le Grand Conseil du 
Traité no 3.

Meaghan M. Conroy et Abram B. Averbach, pour 
les intervenantes la Tribu des Blood, la Nation crie 
de Beaver Lake, la Nation crie d’Ermineskin, la 
Nation Siksika et la Première Nation du lac White
fish no 128.

Argumentation écrite seulement par Karin Buss 
et Kirk Lambrecht, c.r., pour l’intervenante la Pre
mière Nation de Fort McKay.

Karey Brooks, pour l’intervenante l’Association 
du traité des Te’mexw.

Donald R. Colborne, pour les intervenantes la 
Première Nation Ochiichagwe’Babigo’Ining, la 
Pre mière Nation des Ojibways d’Onigaming, la Pre
mière Nation de Big Grassy et la Première Nation 
de Naotkamegwanning.

Jason Madden et Nuri G. Frame, pour l’inter
venante Métis Nation of Ontario.

David M. Robbins, Dominique Nouvet et Heather 
Mahony, pour l’intervenante les Tribus Cowichan, 
représentées par le chef William Charles Seymour, 
en son propre nom et au nom des membres des 
Tribus Cowichan.

Thomas F. Isaac, William J. Burden, Linda I. Knol 
and Brian P. Dominique, for the respondent Goldcorp 
Inc.

Heather Leonoff, Q.C., for the intervener the At
tor ney General of Manitoba.

Paul E. Yearwood, for the intervener the Attorney 
General of British Columbia.

Richard James Fyfe and Macrina Badger, for the 
intervener the Attorney General for Saskatchewan.

Douglas B. Titosky, for the intervener the Attor
ney General of Alberta.

Zachary Davis, Peter W. Hutchins and Jessica 
Labranche, for the intervener the Grand Council of 
Treaty # 3.

Meaghan M. Conroy and Abram B. Averbach, 
for the interveners the Blood Tribe, the Beaver 
Lake Cree Nation, the Ermineskin Cree Nation, the 
Siksika Nation and the Whitefish Lake First Nation 
# 128.

Written submissions only by Karin Buss and Kirk 
Lambrecht, Q.C., for the intervener the Fort McKay 
First Nation.

Karey Brooks, for the intervener the Te’mexw 
Treaty Association.

Donald R. Colborne, for the interveners the 
Ochiichagwe’Babigo’Ining First Nation, the Ojib
ways of Onigaming First Nation, the Big Grassy First 
Nation and the Naotkamegwanning First Nation.

Jason Madden and Nuri G. Frame, for the inter
vener the Métis Nation of Ontario.

David M. Robbins, Dominique Nouvet and Heather 
Mahony, for the intervener the Cowichan Tribes, rep
resented by Chief William Charles Seymour, on his 
own behalf and on behalf of the members of the 
Cowichan Tribes.
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David G. Leitch, pour les intervenantes la Pre
mière Nation du lac Seul et la Première Nation du 
lac Sandy.

Joseph J. Arvay, c.r., et Catherine J. Boies Parker, 
pour l’intervenante l’Assemblée des Premières 
Nations/Fraternité des Indiens du Canada.

Version française du jugement de la Cour rendu 
par

la Juge en chef —

I. Aperçu

[1] Au début des années 1870, le Canada était 
un jeune pays désireux de promouvoir l’expan
sion vers l’Ouest et la Confédération. Les colons 
se dépla çaient vers l’ouest sur une voie emprun  tée  
par les immi grants et appelée route Dawson, et la  
ColombieBritannique acceptait de se joindre à la  
Con  fé  dé  ra  tion à la condition que le Canada cons
truise un che min de fer trans continental. Or, la route  
des immigrants et le chemin de fer projeté vers l’ouest  
tra ver saient les terres traditionnelles des Ojibways 
situées dans ce qui correspond aujourd’hui au nord
ouest de l’Onta rio et à l’est du Mani toba. Soucieux 
de la sécurité des immigrants en dépla ce ment et des 
arpen teurs qui s’affairaient en vue de la construc
tion du chemin de fer Canadien Paci fi que, le Canada 
crai gnait de devoir stationner des troupes dans la 
région. La créa tion d’une route sûre qui traverse les 
ter res des Ojibways était essen tielle à l’entrée de  
la ColombieBritannique dans la Confédération et 
au déve lop pe ment de l’Ouest. C’est dans ce con texte 
his to ri que que le Traité no 3 — qui est au cœur du 
litige — a été négocié.

[2] En 1873, le Traité no 3 a été signé par les com
mis saires chargés de sa négociation au nom du 
Domi nion du Canada, et par les chefs des Ojibways. 
Les Ojibways ont cédé la propriété de leur territoire, 
à l’excep tion d’une partie qui leur a été réservée. Ils 
obte naient en contrepartie une rente, des biens et 
des droits de récolte sur les terres cédées situées à 
l’exté rieur de leur réserve jusqu’à ce que ces terres 
soient « prises » par le gouvernement du Dominion 
du Canada à des fins de colonisation, d’exploita tion 
minière, d’exploitation forestière ou autres.

David G. Leitch, for the interveners the Lac Seul 
First Nation and the Sandy Lake First Nation.

Joseph J. Arvay, Q.C., and Catherine J. Boies 
Parker, for the intervener the Assembly of First 
Nations/National Indian Brotherhood.

The judgment of the Court was delivered by

the chief Justice —

I. Overview

[1] In the early 1870s, Canada was a young coun
try looking to promote Western expansion and 
Con fed eration. Settlers travelled west along an im
mi grant travel route called the Dawson Route, and 
British Columbia agreed to join Confed era tion 
on the condition that Canada build a trans conti
nen tal railway. But the immigrant travel route and 
the prospective railway to the west ran through 
traditional Ojibway land in what is now North west
ern Ontario and Eastern Manitoba. Can ada was con
cerned about the security of im mi grant travellers 
and surveyors preparing for the con struction of the 
Canadian Pacific Railway (“CPR”), and feared that 
it may need to station troops in the area. Securing a 
safe route through the Ojibway lands was critical for 
the addition of British Co lumbia to Confederation 
and to the development of the West. It was against 
this historical backdrop that Treaty 3, which is at the 
heart of this case, was negotiated.

[2] In 1873, Treaty 3 was signed by treaty com
mis sioners acting on behalf of the Dominion of 
Ca nada and Chiefs of the Ojibway. The Ojibway 
yielded ownership of their territory, except for cer
tain lands reserved to them. In return, the Ojibway 
re ceived annuity payments, goods, and the right to 
harvest the nonreserve lands surrendered by them 
until such time as they were “taken up” for set tle
ment, mining, lumbering, or other purposes by the 
Gov ern ment of the Dominion of Canada.
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[3] La région de Keewatin fait partie des terres 
cédées par le Traité no 3. Au moment de la signature 
du traité, le Canada avait l’autorité exclusive sur 
cette région. En 1912, la région de Keewatin a été 
annexée à l’Ontario par la Loi de l’extension des 
fron tières de l’Ontario, S.C. 1912, ch. 40 (« loi de 
1912 »), et depuis, la province a délivré des permis 
pour la mise en valeur des terres de cette région. En 
2005, la Première Nation de Grassy Narrows, dont 
les membres sont les descendants des Ojibways 
signa taires du Traité no 3, a intenté une action pour 
contester un permis d’exploitation forestière déli
vré pour des terres comprises dans la région de 
Keewatin. La question de droit à trancher est celle 
de savoir si le Traité no  3 permet à l’Ontario de 
« pren dre » des terres dans cette région — et de res
trein dre ainsi les droits de récolte conférés par le 
traité — ou s’il doit obtenir au préalable l’auto ri sa
tion du gouvernement fédéral.

[4] Je conclus que l’Ontario a le pouvoir de pren
dre des terres de la région de Keewatin et de res
trein dre ainsi les droits de récolte conférés par le 
Traité no 3. Suivant les art. 109 et 92A et le par. 92(5) 
de la Loi constitutionnelle de 1867, seul l’Ontario a 
le pouvoir de prendre les terres visées par le Traité 
no 3 et de les soumettre à sa réglementation en con
for mité avec le traité et avec les obligations que 
lui impose l’art. 35 de la Loi constitutionnelle de 
1982. Les parties au Traité no 3 n’ont pas envi sagé 
de processus en deux étapes comportant l’appro ba
tion par le gouvernement fédéral de la décision de 
la province de prendre des terres.

II. Historique du Traité no 3

A. Territoire visé par le Traité no 3

[5] La superficie du territoire visé par le Traité 
no 3 et situé dans ce qui correspond maintenant au 
nordouest de l’Ontario et à l’est du Manitoba est 
d’environ 55 000 milles carrés. En 1873, le Canada 
a revendiqué la propriété de la totalité des terres 
visées par le Traité no 3. La région de Keewatin rele
vait alors incontestablement de la compétence du 
Canada, mais l’appartenance du reste du territoire 
cédé dans le traité faisait l’objet d’un différend avec 

[3] The Treaty 3 lands include the Keewatin area. 
At the time Treaty 3 was concluded, the Keewatin  
area was under the exclusive control of Canada. In 
1912, it was annexed to Ontario through The On
tario Boundaries Extension Act, S.C. 1912, c. 40 
(“1912 Legislation”), and since that time, On tario 
has issued licences for the development of lands 
in the Keewatin area. In 2005, the Grassy Narrows 
First Nation, descendents of the Ojibway sig na to
ries of Treaty 3, commenced an action chal leng
ing a forestry licence for lands that fell within 
the Keewatin area. The legal issue in this case is 
whether Ontario can “take up” lands in the Keewatin 
area under Treaty 3 so as to limit the har vest ing 
rights under the treaty, or whether it needs federal 
authorization to do so.

[4] I conclude that Ontario has the authority to 
take up lands in the Keewatin area so as to limit the 
harvesting rights set out in Treaty 3. By virtue of 
ss. 109, 92A, and 92(5) of the Constitution Act, 1867, 
Ontario alone has the ability to take up Treaty 3 land 
and regulate it in accordance with the treaty and 
its obligations under s. 35 of the Constitution Act, 
1982. A twostep process involving federal approval 
for provincial taking up was not contem plated by 
Treaty 3.

II. History of Treaty 3

A. Treaty 3 Territory

[5] The Treaty 3 territory covers approximately 
55,000 sq. mi. in what is now Northwestern On tario 
and Eastern Manitoba. In 1873, Canada claimed 
ownership over all the Treaty 3 lands. The Keewatin 
area was unquestionably under Canada’s ju ris dic
tion at that time, but the ownership of the rest of the 
Treaty 3 territory was disputed with Ontario. Since 
1912, all of the Treaty 3 territory, except for a small 
portion in Manitoba, has been within the borders of 
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l’Ontario. Depuis 1912, la totalité du territoire visé 
par le Traité no 3, sauf une petite partie située au 
Manitoba, se trouve en Ontario. Le pourvoi ne con
cerne que la région de Keewatin.

B. Négociations préalables au traité

[6] En 1868, le Canada devait signer un traité avec 
les Ojibways afin de respecter sa promesse de cons
truire une ligne de chemin de fer trans con ti nen tale 
qui donnerait accès à l’Ouest et de tracer une route 
qui permettrait aux immigrants de tra ver ser les terres 
visées par le Traité no 3.

[7] Les négociations entamées en 1871 et 1872 
ont échoué. Déterminé à parvenir à un accord, le 
Canada a nommé, en 1873, trois nouveaux com
mis saires chargés de la négociation. Il s’agissait 
d’Alexander Morris, l’un des Pères fondateurs de 
la Con fé dé ra tion et lieutenantgouverneur du Mani
toba, de Joseph Provencher, représentant du gou
ver ne ment fédéral auprès des Indiens, et de Simon 
Dawson, directeur des travaux de construction de la 
route Dawson.

[8] La juge de première instance conclut que 
les chefs ojibways qui ont joué un rôle clé dans la  
négo cia tion du Traité no 3 n’étaient pas pressés de 
con clure un accord. Il n’y avait aucune menace 
immé diate, car les colons ne faisaient que traver ser 
leur ter ritoire sans s’y établir. Ils n’étaient dispo
sés à col la bo rer que s’ils pouvaient conserver leur 
mode de vie et, notamment, leurs activités tradition
nel les de chasse, de pêche et de piégeage.

[9] Les négociations se sont déroulées du 1er au 
3 octobre 1873. Il existe plusieurs récits des négo
cia tions qui ont abouti à la signature du traité : le 
rap port officiel de Morris sur la conclusion du 
traité, le compte rendu publié dans le journal The 
Manitoban, les notes manuscrites de Dawson durant 
les négociations, les notes prises pour le compte des 
chefs ojibways par un Métis dont ils avaient retenu 
les services et le compte rendu publié dans The 
Man itoba Free Press.

[10]  Le 3 octobre 1873, les parties ont signé le 
Traité no 3. Les Ojibways cédaient le territoire en 

Ontario. This appeal only concerns the Keewatin 
area.

B. Treaty Negotiations

[6] In 1868, Canada needed to complete a treaty 
with the Ojibway in order to fulfill its promise to 
build a transcontinental railway to the west and 
to establish an immigrant travel route across the 
Treaty 3 lands.

[7] Treaty negotiations were attempted in 1871 
and 1872, but failed. In 1873, intent on securing 
agree ment, Canada appointed three new treaty com
mis sion ers: Alexander Morris, a founder of Con fed
er a tion and the Lieutenant Governor of Manitoba, 
Joseph Provencher, a federal Indian agent, and Simon  
Dawson, who supervised the construction of the 
Dawson Route.

[8] The trial judge found that the Ojibway Chiefs 
who were key players in the negotiation of Treaty 3 
were in no rush to make a deal. They were under 
no im me diate threat, as settlers were only passing 
through their territory, not settling on it. They were 
only prepared to cooperate if they could retain their 
way of life, particularly their traditional hunting, 
fish ing and trapping activities.

[9] The negotiations lasted from October 1 to 
October 3, 1873. There are several historical ac
counts of the negotiations leading to the conclusion 
of the treaty: Morris’s official report on the making 
of the treaty, a record of discussions published in 
The Manitoban newspaper, handwritten notes pre
pared by Dawson during the negotiations, the notes 
taken on behalf of the Ojibway Chiefs by a Métis 
hired by them and a record of negotiations pub
lished in The Manitoba Free Press.

[10]  On October 3, 1873, the parties signed 
Treaty 3. The Ojibway ceded the Treaty 3 territory 
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cause au Canada en contrepartie de réserves, de ren
tes et de biens. Le traité prévoyait également que 
les Ojibways conservaient leurs droits de récolte sur 
les terres visées par le Traité no 3, mais non situées 
dans leur réserve, tant que ces terres n’étaient pas 
« prises ».

C. Les droits de récolte et la clause de prise des 
terres

[11]  Les droits de récolte sont formulés comme 
suit dans le traité (la « clause de prise des terres ») :

 .  .  .  ils, les dits Indiens, auront le droit de se livrer 
à la chasse et à la pêche dans l’étendue du pays cédé 
comme décrit cihaut [. . .], et excepté telles étendues qui 
pourront être nécessaires ou requises pour la colonisation, 
les mines, la coupe du bois ou autres fins par son dit gou
ver nement du Canada ou par aucun de ses sujets dûment 
autorisés à cet effet par le dit gouvernement. [p. 6]

[12]  En Cour d’appel, les parties ont fait valoir 
des points de vue opposés quant à la décision de la 
juge de première instance sur la portée de la clause 
de prise des terres. L’Ontario et le Canada ont laissé 
enten dre que la juge avait interprété le traité de 
manière que la clause ne s’applique qu’à la route 
Dawson et qu’à la voie ferrée du Canadien Paci fi
que, de sorte que les autres parties du territoire ne 
pouvaient être « prises ». La Cour d’appel a rejeté 
cette interprétation des conclusions tirées en pre
mière instance. Au vu des motifs considérés dans 
leur ensem ble, elle a estimé que, pour la juge, la 
clause permettait de prendre des terres sur tout le 
ter ri toire visé par le traité, sous réserve uniquement 
des limi ta tions d’ordre juridique découlant de 
l’honneur de la Couronne et de l’art. 35 de la Loi 
cons ti tu tion nelle de 1982. La portée du pouvoir de 
prendre des terres conféré par le Traité no 3 n’est 
pas en cause dans la présente affaire, et je suis 
d’accord avec l’interprétation des motifs de la juge 
de pre mière instance par la Cour d’appel.

D. Différend relatif aux frontières

[13]  Lorsque le Traité no 3 a été négocié, un con
flit opposait l’Ontario et le Canada au sujet des limi
tes de la province à l’ouest et au nord. Le Canada  

to Canada in return for reserves, annuities, and 
goods. The treaty also provided that the Ojibway 
would retain harvesting rights on the nonreserve 
land within the Treaty 3 territory until the land was 
“taken up”.

C. The Harvesting Rights and the TakingUp Clause

[11]  The harvesting rights were set out in the text 
of the treaty as follows (the “takingup clause”):

 .  .  .  they, the said Indians, shall have [the] right to 
pursue their avocations of hunting and fishing throughout 
the [said] tract surrendered as hereinbefore described . . . 
and saving and excepting such tracts as may, from time 
to time, be required or taken up for settlement, mining, 
lumbering or other purposes by Her said Government 
of the Dominion of Canada, or by any of the subjects 
thereof duly authorized therefor by the said Government. 
[p. 6]

[12]  At the Court of Appeal, the parties disagreed 
about the trial judge’s interpretation of the scope of 
the takingup clause. It was suggested by Ontario 
and Canada that the trial judge interpreted the 
treaty so as to restrict the exercise of the taking
up clause to the Dawson Route and the CPR line 
such that other areas within the Treaty 3 territory 
could not be “taken up”. The Court of Appeal re
jected this interpretation of the trial judge’s find
ings, concluding that when her reasons are read 
as a whole, the trial judge found that the takingup 
clause permitted the taking up of lands throughout 
the entire Treaty 3 territory, subject only to the legal 
limits imposed by the honour of the Crown and 
s. 35 of the Constitution Act, 1982. The scope of the 
takingup power in Treaty 3 is not at issue in this 
case, and I agree with the Court of Appeal’s reading 
of the trial judge’s reasons.

D. Boundary Dispute

[13]  Treaty 3 was negotiated amidst a dispute be
tween Ontario and Canada over Ontario’s western 
and northern boundaries. Canada’s position was 
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soute nait que la totalité des terres visées par le 
Traité no 3 relevait de la compétence du Domi nion 
du Canada, alors que l’Ontario prétendait que ses 
limi tes s’étendaient à l’ouest de manière à englo
ber une grande partie de ces terres. Les terres qui 
fai saient l’objet de ce différend constituent le « ter
ri toire disputé ». La région de Keewatin n’en faisait 
pas partie; nul ne contestait qu’elle rele vait de la 
com pé tence du Canada au moment de la négo cia
tion et de la signature du Traité no 3. Toutefois, le 
diffé rend, ainsi que la loi qui l’a ensuite réglé, don
nent néan moins une idée de la manière dont les 
par ties inter pré taient la clause du Traité no 3 sur la 
prise des terres.

[14]  En 1874, le Canada et l’Ontario ont convenu 
pro visoirement que l’Ontario délivrerait des lettres 
patentes et des permis pour les terres situées à l’est 
et au sud d’une frontière fixée provisoirement, et 
que le Canada ferait de même pour les terres situées 
à l’ouest et au nord de cette frontière. En août 1878, 
la thèse défendue par l’Ontario dans le cadre du 
diffé rend a été retenue par une formation d’arbitres. 
Le ter ri toire disputé se situait à l’intérieur des limi
tes de l’Ontario. La décision a été entérinée par le 
Comité judiciaire du Conseil privé en 1884, puis 
con fir mée en 1891 par des lois de réciprocité, à 
savoir l’Acte pour régler certaines questions pen
dan tes entre les gouvernements du Canada et d’Onta 
rio relativement à certaines terres des Sau va ges 
(1891) (R.U.), 54 & 55 Vict., ch. 5, et l’Act for the 
settlement of questions between the Gov ern ments of 
Canada and Ontario respecting In dian Lands (1891) 
(Ont.), 54 Vict., ch. 3 (les « lois de 1891 »).

[15]  Les lois de 1891 comprenaient un projet 
d’accord entre le Canada et l’Ontario que les parties 
ont finalement signé en 1894 (l’« accord de 1894 »). 
L’article premier de l’accord de 1894 prévoyait, vu 
l’appartenance à la province du territoire disputé, 
que « le droit de chasse et de pêche des Sauvages 
dans l’étendue du territoire cédé, abstraction faite 
des réserves à désigner d’après le dit traité, cesse 
d’exister dans les espaces qui ont été ou pourront 
être de temps en temps jugés nécessaires, et dis
traits par le gouvernement d’Ontario ou ses agents 

that all the Treaty 3 lands were under the control 
of the Dominion of Canada, while Ontario took 
the position that its boundaries extended westward 
to include much of the Treaty 3 lands. The lands 
that were the object of this dispute are referred to 
as the “disputed territory”. The Keewatin area was 
not part of this dispute; it was unquestionably under 
the control of Canada at the time Treaty 3 was 
negotiated and signed. However, the boundary dis
pute, and the subsequent legislation that settled the 
dispute, nonetheless provide insight into the parties’ 
understanding of the takingup clause in Treaty 3.

[14]  In 1874, Canada and Ontario reached a pro vi
sional boundary agreement. Under this agreement, 
Ontario would grant patents and licences for the 
lands to the east and south of the provisional bound
ary, while Canada would do so for the lands west 
and north of the boundary. Ontario’s position in the 
boundary dispute was accepted by a panel of ar bi
trators in August 1878. The disputed territory was 
within Ontario’s borders. This ruling was endorsed 
by the Judicial Committee of the Privy Council in 
1884, and confirmed in reciprocal legislation in 
1891: An Act for the settlement of certain questions 
between the Governments of Canada and Ontario 
respecting Indian Lands (1891) (U.K.), 54 & 55 
Vict., c. 5; An Act for the settlement of questions 
be tween the Governments of Canada and Ontario 
respecting Indian Lands (1891) (Ont.), 54 Vict., c. 3 
(the “1891 Legislation”).

[15]  The 1891 Legislation incorporated a draft 
agreement between Canada and Ontario that was 
ultimately executed in 1894 (the “1894 Agree
ment”). Article 1 of the 1894 Agreement provided 
that as the disputed territory belonged to Ontario, 
“the rights of hunting and fishing by the Indians 
throughout the tract surrendered, not including the 
reserves to be made thereunder, do not continue 
with reference to any tracts which have been, or 
from time to time may be, required or taken up for 
settlement, mining, lumbering or other purposes 
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dûment autorisés, pour la colonisation, les exploita
tions minières et forestières ou pour d’autres fins » 
(annexe des lois de 1891 (R.U.)). En d’autres ter
mes, l’Ontario avait le pouvoir de prendre les terres 
visées par le Traité no 3 et situées à l’intérieur de ses 
limites.

E. Transfert de 1912

[16]  Rappelons que la région de Keewatin ne fai
sait pas l’objet du différend opposant le Canada et 
l’Ontario au sujet des limites de la province. Au 
moment de la signature du Traité no 3, la région de 
Keewatin faisait partie du Canada. Nul ne laissait 
enten dre que l’Ontario avait alors quelque droit sur 
la région.

[17]  La loi de 1912 a eu pour effet d’étendre 
les limites de l’Ontario et d’englober la région de 
Keewatin.

III. Historique judiciaire

A. La demande

[18]  En 1997, le ministre des Ressources natu
rel les de l’Ontario a délivré à AbitibiConsolidated 
Inc. (devenue depuis PF Résolu Canada Inc.), une 
impor tante société de pâtes et papiers, un permis 
d’exploita tion forestière autorisant la coupe à blanc  
sur les terres de la Couronne situées dans la région 
de Keewatin. En 2005, la Première Nation de Grassy 
Narrows, dont les membres sont les des cen dants  
des Ojibways qui ont signé le Traité no 3, a intenté 
une action en vue de faire annuler le permis au motif 
qu’il violait les droits de récolte que leur accor dait 
le traité.

[19]  Chargée de la gestion de l’instance, la juge 
Spies a ordonné en 2006 que le procès se déroule en 
deux phases. La première a porté sur deux questions 
pré li mi naires. (1) L’Ontario atil le pouvoir de 
« pren dre » des étendues de terres dans la région de 
Keewatin et de restreindre ainsi les droits de récolte 
accor dés par le Traité no 3? (2) Dans la négative, 
la Loi constitutionnelle de 1867 confèretelle à 
l’Ontario le pouvoir de porter atteinte de façon jus
ti fiée aux droits des appelants issus du traité?

by the Government of Ontario” (Schedule to 1891 
Legislation (U.K.)). In other words, Ontario was 
responsible for the “taking up” of Treaty 3 lands 
within its boundaries.

E. 1912 Transfer of Keewatin

[16]  As noted above, the Keewatin area was not 
part of the boundary dispute between Canada and 
On tario. At the time Treaty 3 was concluded, it was 
part of Canada. There was no suggestion that On
tario had any interest in the Keewatin area at that 
time.

[17]  The 1912 Legislation extended Ontario’s 
bor ders to include the Keewatin area.

III. Judicial History

A. The Claim

[18]  In 1997, Ontario’s Minister of Natural Re
sources issued a licence to AbitibiConsolidated 
Inc. (now known as Resolute FP Canada Inc.), a  
large pulp and paper manufacturer, to carry out 
clearcut forestry operations on Crown lands situ
ated within the Keewatin area. In 2005, the Grassy 
Narrows First Nation, descendents of the Ojibway 
sig na tories of Treaty 3, launched an action to set 
aside the forestry licence on the basis that it violated 
their Treaty 3 harvesting rights.

[19]  In 2006, Spies J. made a case management 
order dividing the trial into two phases. The first 
phase consisted of two threshold questions: (1) 
Does Ontario have the authority to “take up” tracts 
of land within the Keewatin area so as to limit 
Treaty 3 harvesting rights? and (2) If the answer to 
the first question is no, does Ontario have the au
thor ity under the Constitution Act, 1867 to jus ti
fiably infringe the appellants’ treaty rights?
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[20]  La seconde phase du procès n’a pas encore 
com mencé.

B. Jugements des juridictions inférieures

[21]  À l’issue de la première phase du procès, la 
juge Sanderson a répondu par la négative aux deux 
questions préliminaires (2011 ONSC 4801, [2012] 1  
C.N.L.R. 13). Elle a tout d’abord conclu que l’Onta 
rio ne pouvait prendre des terres de la région de 
Keewatin et restreindre ainsi les droits de récolte 
sans obtenir au préalable l’approbation du Canada. 
À son avis, la clause de prise des terres impo sait 
un processus en deux étapes qui supposait l’appro
ba tion préalable du gouvernement fédéral pour la 
prise de terres visées par le Traité no 3, et ni les lois 
de 1891 ni celle de 1912 n’avaient modifié ce pro
ces sus relativement à la région de Keewatin. Elle a 
ensuite conclu au sujet de la seconde question que 
la doctrine de l’exclusivité des compétences empê
che les provinces de porter atteinte aux droits issus 
de traités, même lorsque la justification de l’atteinte 
peut se démontrer.

[22]  La Cour d’appel de l’Ontario a fait droit aux 
appels de l’Ontario, du Canada et de PF Résolu 
Canada Inc. (« Résolu ») (2013 ONCA 158, 114 
O.R. (3d) 401). Elle a décidé que la juge de pre mière 
ins tance avait eu tort de conclure que l’Onta rio 
devait obtenir l’approbation du Canada pour pren
dre des terres situées dans la région de Keewatin. 
L’arti cle 109 de la Loi constitutionnelle de 1867 
con fère à l’Ontario la propriété effective des terres 
publi ques situées dans la province. De pair avec la 
compé tence de la province pour l’administration et 
la vente des terres publiques et sa compétence exclu
sive pour légiférer dans le domaine des ressources 
natu rel les (par. 92(5) et art. 92A), cette disposition 
con fère à la seule province de l’Ontario le pouvoir 
légis la tif d’administrer et de vendre des terres de la 
région de Keewatin conformément au Traité no 3 et 
à l’art. 35 de la Loi constitutionnelle de 1982. Sa 
réponse à la première question étant affirmative, la 
Cour d’appel ne se penche pas sur la seconde, celle 
de savoir si la doctrine de l’exclusivité des com
pé ten ces s’applique aux atteintes provinciales aux 
droits issus de traités.

[20]  The second phase of the trial has not yet 
com menced.

B. Judgments Below

[21]  In the first phase of the trial, Sanderson J. con
cluded that the answer to both threshold questions 
was “no” (2011 ONSC 4801, [2012] 1 C.N.L.R.  
13). First, she found that Ontario could not take 
up lands within the Keewatin area so as to limit 
harvesting rights without first obtaining Canada’s 
approval. The takingup clause imposed a twostep 
process involving federal approval for the taking 
up of Treaty 3 lands, and neither the 1891 nor the 
1912 Legislation altered this process with respect to 
the Keewatin area. The trial judge then proceeded 
to answer the second question, concluding that the 
doctrine of interjurisdictional immunity prevents 
provinces from infringing treaty rights, even if the 
infringement can be justified.

[22]  The Ontario Court of Appeal allowed the 
appeals of Ontario, Canada and Resolute FP Can
ada Inc. (“Resolute”) (2013 ONCA 158, 114 O.R. 
(3d) 401). The court held that the trial judge erred 
in concluding that Ontario requires Canada’s ap
proval to take up the lands in the Keewatin area. 
Section 109 of the Constitution Act, 1867 gives On
tario beneficial ownership of Crown lands within 
Ontario. That provision, combined with provincial 
ju ris diction over the management and sale of pro
vincial public lands and the exclusive provincial 
power to make laws in relation to natural resources 
(ss. 92(5) and 92A), gives Ontario exclusive legis
lative authority to manage and sell lands within the 
Keewatin area in accordance with Treaty 3 and s. 35 
of the Constitution Act, 1982. As the answer to the 
first question was “yes”, the Court of Appeal did 
not consider the second question of whether in ter
juris dic tional immunity applies to provincial in
fringements of treaty rights.
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IV. Parties et intervenants au pourvoi

[23]  Deux appelants, quatre intimés et treize inter
venants sont parties au pourvoi.

[24]  Les parties appelantes sont la Première 
Nation de Grassy Narrows, dont les membres sont 
les descendants des Ojibways, et la Première Nation 
de Wabauskang, dont le territoire traditionnel com
prend des terres situées dans la région de Keewatin.

[25]  Les deux premiers intimés sont le procureur 
général du Canada et le ministre des Ressources 
natu relles de l’Ontario. La troisième partie intimée 
est Résolu, une société qui possède et exploite une 
usine de papier actuellement inactive située sur des 
terres assujetties au Traité no 3, mais non dans la 
région de Keewatin. Résolu est défenderesse en 
l’espèce parce qu’elle s’est vu délivrer le permis 
d’exploita tion forestière qui est à l’origine du pour
voi. La dernière partie intimée est Goldcorp Inc., 
un producteur aurifère qui possède une mine située 
dans la région de Keewatin et dont les activités 
dépen dent en partie de la délivrance de permis par 
le minis tre provincial des Ressources naturelles. La 
société Goldcorp a été autorisée à intervenir à titre 
de partie par la Cour d’appel.

[26]  Les procureurs généraux du Manitoba, de 
la ColombieBritannique, de la Saskatchewan et 
de l’Alberta interviennent à l’appui de la thèse des 
inti més. Quant aux appelants, ils ont l’appui des 
inter ve nants suivants : le Grand Conseil du Traité 
no 3; la Tribu des Blood, la Nation crie de Beaver 
Lake, la Nation crie d’Ermineskin, la Nation Siksika 
et la Pre mière Nation du lac Whitefish no 128, qui 
inter  vien nent collectivement; la Première Nation de 
Fort McKay; l’Association du traité des Te’mexw; 
la Pre mière Nation Ochiichagwe’Babigo’Ining; la 
Pre mière Nation des Ojibways d’Onigaming; la Pre
mière Nation de Big Grassy et la Première Nation 
de Naotkamegwanning, qui interviennent col lec
tive ment; la Métis Nation of Ontario; les Tribus 
Cowichan; la Première Nation du lac Seul et la Pre
mière Nation du lac Sandy; l’Assemblée des Pre
mières Nations/Fraternité des Indiens du Canada.

IV. Parties and Interveners on Appeal

[23]  On appeal, there are 2 appellants, 4 respon
dents, and 13 interveners.

[24]  The appellants are the Grassy Narrows 
First Nation, descendants of the Ojibway, and the 
Wabauskang First Nation, whose traditional ter ri
tory includes lands within the Keewatin area.

[25]  The first two respondents are the Attorney 
General of Canada and the Ontario Minister of Nat
ural Resources. The third respondent is Resolute, 
a company that owns and operates a currently idle 
paper mill on land subject to Treaty 3, but not in the 
Keewatin area. Resolute was a defendant in this lit
i gation because it was granted the forestry licence 
that gave rise to this appeal. The final respondent is 
Goldcorp Inc., a gold producer with a mine situated 
in the Keewatin area and whose operations rely 
in part on permits from the provincial Minister of 
Natural Resources. Goldcorp was granted status to 
intervene as a party at the Court of Appeal.

[26]  The Attorneys General of Manitoba, British 
Columbia, Saskatchewan, and Alberta intervene 
in support of the respondents. The appellants are 
sup ported by the following interveners: the Grand 
Council of Treaty # 3; the Blood Tribe, the Beaver 
Lake Cree Nation, the Ermineskin Cree Nation, the 
Siksika Nation, and the Whitefish Lake First Na
tion # 128, intervening together; the Fort McKay 
First Nation; the Te’mexw Treaty Association; the 
Ochiichagwe’Babigo’Ining First Nation, the Ojib
ways of Onigaming First Nation, the Big Grassy 
First Nation, and the Naotkamegwanning First 
Na tion, intervening together; the Métis Nation of 
Ontario; the Cowichan Tribes; the Lac Seul and 
Sandy Lake First Nations; and the Assembly of 
First Nations/National Indian Brotherhood.
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V. Questions en litige

[27]  Le pourvoi soulève les questions suivantes :

1. L’Ontario atil le pouvoir, en application du 
Traité no 3, de « prendre » des étendues de terres 
dans la région de Keewatin?

2. La doctrine de l’exclusivité des compétences 
empêchetelle l’Ontario de justifier l’atteinte 
aux droits conférés par le Traité no 3?

VI. Analyse

A. Le pouvoir de prendre des terres que confère le 
Traité no 3

[28]  Formulée simplement, la question que sou
lève essentiellement le litige est celle de savoir si 
la pro vince de l’Ontario a le pouvoir de prendre 
des terres de la région de Keewatin en application 
du Traité no 3 ou si ce pouvoir peut seulement être 
exercé par le gouvernement du Canada ou avec sa 
col la bo ra tion. Le pouvoir de l’Ontario de prendre 
d’autres terres visées par le Traité no 3 ne fait pas 
l’objet du pourvoi.

[29]  La Cour d’appel juge que la province de 
l’Onta rio a le pouvoir de prendre les terres en ques
tion. À l’opposé, la juge de première instance estime 
que la prise ne peut intervenir qu’à l’issue d’un pro
ces sus en deux étapes comportant l’approbation des 
deux paliers de gouvernement.

[30]  Je conviens avec la Cour d’appel que l’Onta
rio, et seulement cette province, a le pouvoir de 
pren dre des terres visées par le Traité no 3. Cette 
con clu sion se fonde sur les dispositions d’ordre 
cons ti tu tion nel du Canada, l’interprétation du Traité 
no 3 et les lois portant sur les terres visées par le 
Traité no 3. Premièrement, même si le traité a été 
négo  cié par le gouvernement fédéral, il s’agit d’un 
accord entre les Ojibways et la Couronne. C’est le 
par tage des compétences prévu par la Constitution 
qui détermine quel palier de gouvernement est 
appelé à exercer les droits ou à s’acquitter des obli
ga tions qui y sont prévus. Suivant la Loi cons ti tu
tion nelle de 1867, l’Ontario a le pouvoir exclu sif de 

V. Issues

[27]  This appeal raises the following issues:

1. Does Ontario have the authority under Treaty 3 
to “take up” tracts of land in the Keewatin area?

2. Does the doctrine of interjurisdictional im mu
nity preclude Ontario from justifying infringe
ment of Treaty 3 rights?

VI. Analysis

A. The Power to Take up Lands Under Treaty 3

[28]  The central question on this appeal, simply 
put, is whether the Province of Ontario has the 
power to take up lands in the Keewatin area under 
Treaty 3, or whether this must be done by or in co
op era tion with the Government of Canada. Ontario’s 
power to take up other Treaty 3 lands is not at issue 
on this appeal.

[29]  The Court of Appeal held that the Province 
of Ontario has the power to take up the lands. The 
trial judge, by contrast, held that this could be done 
only by a twostep procedure involving approval by 
both the federal and provincial governments.

[30]  I agree with the Ontario Court of Appeal 
that Ontario and only Ontario has the power to 
take up lands under Treaty 3. This conclusion rests 
on Canada’s constitutional provisions, the in ter
pretation of Treaty 3, and legislation dealing with 
Treaty 3 lands. First, although Treaty 3 was nego ti
ated by the federal government, it is an agree ment 
between the Ojibway and the Crown. The level of 
government that exercises or performs the rights 
and obligations under the treaty is determined by 
the division of powers in the Con sti tu tion. Ontario 
has exclusive authority under the Constitution Act, 
1867 to take up provincial lands for forestry, min
ing, settlement, and other ex clu sively provincial 
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prendre des terres provinciales à quel que fin rele
vant exclusivement de la province, dont l’exploita
tion forestière ou minière et la colo ni sa tion. La 
Cons ti tu tion n’exige pas de surveillance fédé rale. 
Deuxième ment, ni le libellé du Traité no 3, ni l’his
to ri que de sa négociation ne permettent de conclure 
à la volonté des parties d’établir un pro ces sus en 
deux étapes exigeant la surveillance du fédé ral ou 
son approbation. Troisièmement, les lois por tant sur 
les terres visées par le traité confirment qu’un tel 
pro ces sus n’a pas été envisagé. Je déve loppe chacun 
de ces points ciaprès.

(1) Dispositions constitutionnelles

[31]  L’article 109 de la Loi constitutionnelle de 
1867 est devenu applicable aux terres de Keewatin 
dès l’intégration de cellesci au territoire de l’Onta
rio en 1912. Il dispose :

 109. Toutes les terres, mines, minéraux et réserves 
royales appartenant aux différentes provinces du Canada, 
de la NouvelleÉcosse et du NouveauBrunswick lors de 
l’union, et toutes les sommes d’argent alors dues ou paya
bles pour ces terres, mines, minéraux et réserves roya
les, appartiendront aux différentes provinces d’Ontario, 
Québec, la NouvelleÉcosse et le NouveauBrunswick, 
dans lesquelles ils sont sis et situés, ou exigibles, restant 
toujours soumis aux charges dont ils sont grevés, ainsi 
qu’à tous intérêts autres que ceux que peut y avoir la pro
vince.

L’article 109 établit sans l’ombre d’un doute que 
l’Onta rio détient la propriété effective des terres 
de la région de Keewatin ainsi que des ressources 
qui s’y trouvent en surface et dans le soussol. De 
plus, le par.  92(5) de la Loi constitutionnelle de 
1867 confère à la province une compétence exclu
sive sur « [l]’administration et la vente des terres 
publi ques appartenant à la province, et des bois et 
forêts qui s’y trouvent »; l’art. 92A lui con fère une 
compétence exclusive pour légiférer sur les res
sources naturelles non renouvelables, les ressour
ces forestières et l’énergie électrique. Considérées 
ensemble, ces dispositions confèrent à l’Ontario le 
pou voir de prendre des terres de la région de Kee
watin en application du Traité no 3 à des fins assu
jet ties au pouvoir de réglementation provincial, 
telle la foresterie.

mat ters. Federal supervision is not required by the 
Constitution. Second, nothing in the text or his
tory of the negotiation of Treaty 3 suggests that a 
twostep process requiring federal supervision or 
approval was intended. Third, legislation dealing 
with Treaty 3 land confirms that no twostep pro cess  
was contemplated. I elaborate on each of these 
points below.

(1) Constitutional Provisions

[31]  Once the Keewatin lands came within On
tario’s borders in 1912, s. 109 of the Constitution 
Act, 1867 became applicable. Section 109 provides:

 109. All Lands, Mines, Minerals, and Royalties be
longing to the several Provinces of Canada, Nova Scotia, 
and New Brunswick at the Union, and all Sums then due 
or payable for such Lands, Mines, Minerals, or Royalties, 
shall belong to the several Provinces of Ontario, Quebec, 
Nova Scotia, and New Brunswick in which the same are 
situate or arise, subject to any Trusts existing in respect 
thereof, and to any Interest other than that of the Province 
in the same.

Section 109 establishes conclusively that Ontario 
holds the beneficial interest in the Keewatin lands 
and the resources on or under those lands. In ad di
tion, s. 92(5) of the Constitution Act, 1867 gives the 
Prov ince exclusive power over the “Management 
and Sale of the Public Lands be long ing to the Prov
ince and of the Timber and Wood thereon” and 
s. 92A gives the Province exclusive power to make 
laws in relation to nonrenewable natural resources, 
forestry resources, and electrical energy. Together, 
these provisions give Ontario the power to take up 
lands in the Keewatin area under Treaty 3 for pro
vincially regulated purposes, such as forestry.
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[32]  La thèse selon laquelle seul le Canada peut 
prendre des terres visées par le Traité no 3 ou en 
autoriser la prise méconnaît le rôle juridique de la 
Cou ronne dans le contexte d’un traité. Certes, le 
Traité no 3 a été négocié avec la Couronne du chef 
du Canada, mais il ne s’ensuit pas pour autant que 
la Cou ronne du chef de l’Ontario n’est pas liée par 
le traité, ni habilitée à agir relativement à ce dernier.

[33]  Selon la théorie de la juge de première ins
tance, à laquelle se rallient les appelants, la Cou
ronne fédérale étant signataire du traité, elle seule a 
des obligations et des pouvoirs à l’égard de ce qui 
fait l’objet du traité. Or, ce raisonnement ne vaut 
pas dans le cas d’un traité. Par exemple, notre Cour 
a sta tué que les obligations de la Couronne envers 
les Pre mières Nations, comme celle de les consul
ter, incom bent aux deux paliers de gouvernement 
(Nation haïda c. ColombieBritannique (Ministre 
des Forêts), 2004 CSC 73, [2004] 3 R.C.S. 511) et 
que le remplacement du palier de gouvernement res
pon sa ble de la réglementation des droits de chasse 
par un autre ne constitue pas une modification du  
traité (R. c. Horseman, [1990] 1 R.C.S. 901). En 
outre, dans l’arrêt St. Catherine’s Milling and Lumber  
Co. c. The Queen (1888), 14 App. Cas. 46 (C.P.), 
lord Watson avait auparavant conclu que le Traité 
no 3, [traduction] « du début à la fin, cons ti tuait un 
mar ché intervenu entre les Indiens et Sa Majesté », 
et non un accord intervenu entre le gou ver ne ment 
du Canada et le peuple ojibway (p.  60). Dans le 
même ordre d’idées, il a ajouté :

[traduction] Il ne fait aucun doute que même s’ils 
avaient les pleins pouvoirs pour accepter une cession en 
faveur de la Couronne, les commissaires qui repré sen
taient Sa Majesté n’avaient ni compétence ni pouvoir 
pour retirer à l’Ontario les droits que lui avaient conférés 
la loi impériale de 1867. [ibid.]

[34]  Des points de vue semblables ont été adoptés 
dans les arrêts Dominion of Canada c. Province of 
Ontario, [1910] A.C. 637 (C.P.), p. 645, et Smith c. 
La Reine, [1983] 1 R.C.S. 554, p. 562565.

[35]  Les promesses contenues dans le Traité no 3 
étaient celles de la Couronne, non du Canada. Leur 
res pect incombe aux deux ordres de gouvernement 
en con for mité avec le partage des pouvoirs opéré 

[32]  The view that only Canada can take up or au
thorize the taking up of lands under Treaty 3 rests 
on a misconception of the legal role of the Crown 
in the treaty context. It is true that Treaty 3 was 
negotiated with the Crown in right of Canada. But 
that does not mean that the Crown in right of On
tario is not bound by and empowered to act with 
respect to the treaty.

[33]  The theory of the trial judge, supported by 
the appellants, was that since the treaty was made 
with the federal Crown, only the federal Crown has 
ob li ga tions and powers over matters covered by 
the treaty. But this reasoning does not apply in the 
treaty context. For example, this Court has held that 
Crown obligations to First Nations such as the duty 
to consult are owed by both levels of government 
(Haida Nation v. British Columbia (Minister of For
ests), 2004 SCC 73, [2004] 3 S.C.R. 511) and that 
a change in the level of government responsible for 
regulating hunting rights did not constitute a mod i
fi ca tion of a treaty (R. v. Horseman, [1990] 1 S.C.R. 
901). Furthermore, in St. Catherine’s Milling and 
Lumber Co. v. The Queen (1888), 14 App. Cas. 
46 (P.C.), Lord Watson concluded that Treaty 3 
purported to be “from beginning to end a trans ac
tion between the Indians and the Crown”, not an 
agree ment between the Government of Canada and 
the Ojibway people (p. 60). In the same vein,

it is abundantly clear that the commissioners who 
represented Her Majesty, whilst they had full authority to 
accept a surrender to the Crown, had neither authority nor 
power to take away from Ontario the interest which had 
been assigned to that province by the Imperial Statute of 
1867. [ibid.]

[34]  Similar views were expressed in Dominion 
of Canada v. Province of Ontario, [1910] A.C. 637 
(P.C.), at p. 645, and Smith v. The Queen, [1983] 1 
S.C.R. 554, at pp. 56265.

[35]  The promises made in Treaty 3 were prom
ises of the Crown, not those of Canada. Both levels 
of government are responsible for fulfilling these 
prom ises when acting within the division of powers 
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par la Loi constitutionnelle de 1867. Ainsi, lors qu’il  
a été déterminé que les terres visées par le traité lui 
appar tenaient, la province de l’Ontario est deve nue 
responsable de leur administration dans les domai
nes relevant de sa compétence sui vant l’art. 109, le 
par. 92(5) et l’art. 92A de la Loi cons ti tu tion nelle 
de 1867, sous réserve des dis po si tions du traité. Dès 
lors, la province peut prendre des terres visées par le 
traité à des fins d’exploitation fores tière.

[36]  Les appelants soutiennent par ailleurs que le 
par. 91(24) de la Loi constitutionnelle de 1867 con
fère au Canada un rôle résiduel et permanent en ce 
qui concerne la prise des terres visées par le Traité 
no 3. Ce paragraphe dispose que le Canada a com
pé tence sur les « Indiens et les terres réservées pour 
les Indiens  ». Les appelants affirment donc que 
lors qu’elle conclut à l’application d’un processus 
en deux étapes, la juge de première instance ne fait 
que refor muler la théorie du double aspect : dans la 
mesure où la prise des terres a pour effet d’écarter 
ou de res trein dre des droits promis dans un traité 
par le gou ver ne ment fédéral, il faut tenir compte 
des deux aspects des terres ou des ressources — 
l’aspect pro vin cial des terres en tant qu’objets de 
droits de pro priété, et l’aspect fédéral des terres en 
tant qu’objets de droits issus de traités (mémoire de 
Grassy Narrows, par. 66).

[37]  Le paragraphe 91(24) ne confère pas au 
Canada le droit de prendre des terres provinciales 
à des fins exclusivement provinciales, telles la colo
ni sa tion ou l’exploitation forestière ou minière. Il 
n’oblige donc pas l’Ontario à obtenir au préalable 
l’appro ba tion du gouvernement fédéral de prendre 
des ter res en application du Traité no 3. Même si 
cette dis po si tion habilite le gouvernement fédéral 
à adopter rela ti ve ment aux Indiens et aux terres 
réser vées pour eux des lois susceptibles d’avoir 
des effets acces soires sur un territoire provincial, 
l’appli ca bilité d’une loi provinciale qui, par la 
prise de terres, porte atteinte à des droits issus de 
traités est déterminée selon l’arrêt Première nation 
crie Mikisew c. Canada (Ministre du Patrimoine 
cana dien), 2005 CSC 69, [2005] 3 R.C.S. 388, et 
l’art. 35 de la Loi constitutionnelle de 1982.

under the Constitution Act, 1867. Thus, when the 
lands covered by the treaty were determined to 
belong to the Province of Ontario, the Province 
became responsible for their governance with re
spect to matters falling under its jurisdiction by 
virtue of ss. 109, 92(5) and 92A of the Constitution 
Act, 1867, subject to the terms of the treaty. It fol
lows that the Province is entitled to take up lands 
under the treaty for forestry purposes.

[36]  The appellants further argue that s. 91(24) of 
the Constitution Act, 1867 grants Canada a residual 
and continuing role in respect of the taking up of 
Treaty 3 lands. Section 91(24) provides that Canada 
has jurisdiction over “Indians, and Lands reserved 
for the Indians”. Thus, the appellants submit that 
the trial judge’s twostep process is merely a re state
ment of the double aspect doctrine: to the extent 
that any taking up displaces or limits the federally 
promised treaty rights, both aspects of the land or 
resource must be addressed — the pro vincial aspect 
of the land qua proprietary rights and the federal 
aspect of the land as subject to a treaty right (Grassy 
Narrows’ factum, at para. 66).

[37]  Section 91(24) does not give Canada the au
thor ity to take up provincial land for exclusively 
provincial purposes, such as forestry, mining, or 
set tle ment. Thus, s. 91(24) does not require Ontario 
to obtain federal approval before it can take up 
land under Treaty 3. While s.  91(24) allows the 
fed eral government to enact legislation dealing 
with Indians and lands reserved for Indians that 
may have incidental effects on provincial land, 
the applicability of provincial legislation that af
fects treaty rights through the taking up of land is 
determined by Mikisew Cree First Nation v. Can
ada (Minister of Canadian Heritage), 2005 SCC 
69, [2005] 3 S.C.R. 388, and by s. 35 of the Con
stitution Act, 1982.
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(2) Interprétation du Traité no 3

[38]  Le libellé de la clause de prise des terres 
confirme que le droit de prendre des terres appar
tient au palier de gouvernement dont la Constitu tion 
recon naît la compétence. La clause prévoit que les 
Ojibways conservent leurs droits de récolte sur tou
tes les terres visées par le Traité no 3, « excepté telles 
éten dues qui pourront être nécessaires ou requi ses 
pour la colonisation, les mines, la coupe du bois ou 
autres fins par son dit gouvernement du Canada ou 
par aucun de ses sujets dûment autorisés à cet effet 
par le dit gouvernement » (p. 6).

[39]  Il n’est question d’aucun processus en deux 
étapes qui ferait intervenir les deux ordres de gou
ver ne ment. Il n’est fait mention que du gou ver ne
ment du Dominion du Canada. Je le répète, le traité 
est intervenu entre la Couronne — à savoir l’État 
dans sa globalité — et les Ojibways. La seule men
tion du Canada s’explique par le fait que les terres 
se trou vaient alors au Canada, et non en Ontario. Le 
Canada, et lui seul, avait la propriété effective des 
terres et, partant, avait compétence pour prendre les 
ter res. Cela étant, le Traité no 3 a été négocié dans 
le con texte d’un différend qui opposait l’Ontario et 
le Canada au sujet de leurs frontières. La possibilité 
que la pro vince acquière les terres était manifeste. 
Par con sé quent, si ses rédacteurs avaient voulu que 
le Canada continue d’exercer l’autorité sur les ter
res prises sous son régime, le traité l’aurait expres
sé ment prévu.

[40]  Devant notre Cour, les appelants se fondent 
sur les conclusions factuelles de la juge de première 
ins tance suivant lesquelles les commissaires char gés 
de la négociation du traité envisageaient et vou laient 
l’établissement d’un processus en deux éta pes com
por tant l’approbation et la surveillance du gou ver
ne ment fédéral. À mon avis, la Cour d’appel statue 
à bon droit que les conclusions de fait de la juge 
sont enta chées d’erreurs manifestes et dominan
tes (par. 156172). En premier lieu, nul élément ne 
prouve que Morris a fait part aux Ojibways de quel
que intention d’établir un tel processus ou qu’il a 
inten tion nel le ment libellé la clause de prise des ter
res de manière à prescrire un tel processus, si tant est 
que l’intention subjective de Morris soit même per
ti nente à cet égard. En deuxième lieu, nul élément 

(2) Interpretation of Treaty 3

[38]  The text of the takingup clause supports the 
view that the right to take up land rests with the 
level of government that has jurisdiction under the 
Con sti tu tion. The takingup clause provides that 
the Ojibway will have continuing harvesting rights 
through out the Treaty 3 lands “saving and excepting 
such tracts as may, from time to time, be required or 
taken up for settlement, mining, lumbering or other 
purposes by Her said Government of the Dominion 
of Canada, or by any of the subjects thereof duly 
au tho rized therefor by the said Government” (p. 6).

[39]  The clause does not contemplate a twostep 
process involving both levels of government. It 
only refers to the Government of the Dominion of 
Can ada. The treaty, as discussed, was between the 
Crown — a concept that includes all government 
power — and the Ojibway. The reference to Can
ada reflects the fact that the lands at the time were 
in Canada, not Ontario. Canada and Canada alone 
had beneficial ownership of the lands and there
fore jurisdiction to take up the lands. This said, 
Treaty 3 was negotiated against the backdrop of a 
boundary dispute between Ontario and Canada. The 
possibility of provincial acquisition of the lands was 
patent. It follows that if the drafters of the treaty 
wanted Canada to have a continuing supervisory 
role in taking up lands under the treaty, the treaty 
would have said this.

[40]  Before this Court, the appellants rely on the 
trial judge’s factual findings that the treaty com
mis sion ers contemplated and intended a twostep 
process involving federal approval and supervision. 
In my view, the Ontario Court of Appeal was cor
rect in concluding that the trial judge’s factual find
ings amounted to overriding and palpable errors 
(paras. 15672). First, there is no evidence that 
Morris communicated to the Ojibway any in ten tion 
to require a twostep process, or that he in ten tion
ally drafted the takingup clause to require such a 
process — assuming that Morris’s subjective in ten
tion is even relevant here. Second, there is no evi
dence that the Ojibway intended or insisted upon 
a twostep process. Third, a provisional boundary 
agree ment reached by Canada and Ontario in 1874 
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ne prouve l’intention des Ojibways d’établir un tel 
pro ces sus ou leur insistance pour qu’il y en ait un. 
En troisième lieu, l’accord provisoire sur les fron
tières intervenu en 1874 entre le Canada et l’Onta
rio pour l’administration des terres visées par le 
traité jusqu’au règlement du différend relatif aux 
fron tières indique que le droit de prendre des terres 
appar tenait au palier de gouvernement qui avait la 
pro priété effective de cellesci. D’ailleurs, l’accord 
pré voyait que si l’on constatait par la suite que le 
tracé provisoire de la frontière était erroné, le gou
ver ne ment à qui serait reconnue la compétence sur 
les ter res en question ratifierait les lettres paten tes 
déli vrées par l’autre gouvernement. Enfin, bien que  
ce ne soit pas déterminant, je fais observer que 
l’Onta rio a exercé le pouvoir de prendre des terres 
pen dant plus de cent ans sans opposition de la part 
des Ojibways, ce qui donne également à penser que 
l’appro ba tion du gouvernement fédéral n’a jamais 
été con si dérée comme une exigence du traité.

(3) Lois ultérieures portant sur les terres visées 
par le Traité no 3

[41]  Cette conclusion s’accorde également avec 
les mesures subséquentes des gouvernements con
cer nant le droit de prendre des terres visées par 
le Traité no 3. L’accord de 1894 intervenu entre 
le Canada et l’Ontario, incorporé dans les lois de 
1891, prévoit que le territoire disputé appartient à 
l’Onta rio et il confirme que la province a par con sé
quent le pou voir de prendre les terres en question en 
appli ca tion du traité. Voici le texte de la disposition 
appli cable :

 1. Relativement aux espaces de terres à prendre de 
temps à autre pour la colonisation, les entreprises minières 
ou forestières ou pour d’autres fins, et relativement aux 
règle ments à établir à cet égard, comme le mentionne 
le dit traité, il est par le présent admis et déclaré que, 
les terres de la Couronne dans le territoire cédé ayant 
été reconnues appartenir à la province d’Ontario, ou à 
Sa Majesté pour le compte de la dite province, le droit 
de chasse et de pêche des Sauvages dans l’étendue du 
territoire cédé, abstraction faite des réserves à désigner 
d’après le dit traité, cesse d’exister dans les espaces 
qui ont été ou pourront être de temps en temps jugés 
nécessaires, et distraits par le gouvernement d’Ontario 
ou ses agents dûment autorisés, pour la colonisation, les 

to deal with the administration of the treaty lands 
pending the settlement of the boundary dispute 
reflects an understanding that the right to take up 
lands attached to the level of government that en
joyed beneficial ownership of those lands. Indeed, 
the agreement provided that if the provisional bound
ary was subsequently determined to be wrong, the 
government found to have jurisdiction over the lands 
would ratify any patents that had been issued by the 
other government. Lastly, while not determinative, I 
would note that Ontario has ex er cised the power to 
take up lands for a period of over 100 years, without 
any objection by the Ojibway. This also suggests that 
federal approval was never considered part of the 
treaty.

(3) Legislation Dealing With Treaty 3 Lands

[41]  This result is also consistent with the way 
sub se quent governments dealt with the right to 
take up land under Treaty 3. The 1894 Agreement 
be tween Canada and Ontario, incorporated in the 
1891 Legislation, provided that the disputed ter ri
tory belonged to Ontario and confirmed that as such 
Ontario would have the power to take up that land 
under the treaty. The relevant provision says:

 1. With respect to the tracts to be, from time to time, 
taken up for settlement, mining, lumbering or other pur
poses and to the regulations required in that behalf, as 
in the said treaty mentioned, it is hereby conceded and 
declared that, as the Crown lands in the surrendered tract 
have been decided to belong to the Province of Ontario, 
or to Her Majesty in right of the said Province, the rights 
of hunting and fishing by the Indians throughout the 
tract surrendered, not including the reserves to be made 
thereunder, do not continue with reference to any tracts 
which have been, or from time to time may be, required 
or taken up for settlement, mining, lumbering or other 
purposes by the Government of Ontario or persons duly 
authorized by the said Government of Ontario; and that 
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exploitations minières et forestières ou pour d’autres fins; 
et l’adhésion de la province d’Ontario sera nécessaire 
pour le choix des dites réserves.

[42]  L’accord stipule donc expressément que 
l’Onta rio a le droit de prendre les terres. Il ne fait 
pas men tion d’un quelconque rôle permanent de 
sur veil lance du Canada, ni d’un quelconque pro ces
sus fédéroprovincial en deux étapes. Je conviens 
avec la Cour d’appel que l’accord de 1894 confirme 
le droit de l’Ontario de prendre les terres visées 
par le Traité no 3 du fait de sa possession et de sa 
pro pri été effective du territoire. Il ne modifie pas le 
Traité no 3.

[43]  L’accord de 1894 s’appliquait au territoire dis
puté, et non aux terres de Keewatin. En 1912, la Loi 
de l’extension des frontières de l’Ontario a repoussé 
les limites de l’Ontario pour englober le ter ri toire de 
Keewatin. Elle renferme notamment les con  di  tions 
suivantes :

 2. . . .

 a) que la province de l’Ontario reconnaîtra les droits 
des habitants sauvages dans le territoire cidessus décrit, 
dans la même mesure, et obtiendra la remise de ces droits 
de la même manière, que le Gouvernement du Canada 
a cidevant reconnu ces droits et obtenu leur remise, et 
ladite province supportera et acquittera toutes les charges 
et dépenses se rattachant à ces remises ou en résultant;

 b) que nulle pareille remise ne sera faite ou obtenue 
qu’avec l’approbation du Gouverneur en conseil;

 c) que la tutelle des sauvages dans ledit territoire et 
l’administration de toutes terres maintenant ou ciaprès 
réservées pour leur usage, restera à la charge du Gou
ver nement du Canada, subordonnément au contrôle du 
Par lement.

[44]  Le transfert des terres en 1912 a confirmé 
la sub sti tution de l’Ontario au Canada en ce qui 
concerne les droits accordés aux Indiens sur les ter
res en cause (al. 2a)). Les « droits des habitants sau
vages » mentionnés à l’al. 2a) englobent les droits 
de récolte conférés par le Traité no 3. Comme le fait 
remar quer la Cour d’appel, [traduction] « [c]ette 
con di tion suppose donc que l’Ontario ne peut pren
dre les terres de Keewatin en application du traité 

the concurrence of the Province of Ontario is required in 
the selection of the said reserves.

[42]  This expressly provides that Ontario has the 
right to take up the lands. Again, there is no mention 
of any continuing supervisory role for Canada in 
the process, or any twostep federal/provincial 
pro cess. I agree with the Court of Appeal that the 
1894 Agree ment confirmed Ontario’s right to take 
up Treaty 3 land by virtue of its control and bene
fi cial own er ship of the territory. It did not amend 
Treaty 3.

[43]  The 1894 Agreement covered the disputed 
territory, not the Keewatin lands. In 1912, The On
tario Boundaries Extension Act extended Ontario’s 
boundaries to include the Keewatin territory. The 
1912 Legislation included the following terms and 
conditions:

 2. . . .

 (a) That the province of Ontario will recognize the 
rights of the Indian inhabitants in the territory above 
described to the same extent, and will obtain surrenders 
of such rights in the same manner, as the Government 
of Canada has heretofore recognized such rights and has 
obtained surrender thereof, and the said province shall 
bear and satisfy all charges and expenditure in connection 
with or arising out of such surrenders;

 (b) That no such surrender shall be made or obtained 
except with the approval of the Governor in Council;

 (c) That the trusteeship of the Indians in the said 
territory, and the management of any lands now or here
after reserved for their use, shall remain in the Gov ern
ment of Canada subject to the control of Parliament.

[44]  The 1912 transfer of lands confirmed that 
On tario would stand in Canada’s shoes with re
spect to the rights of the Indians in those lands  
(s. 2(a)). The reference to the “rights of the Indian 
inhabitants” in s.  2(a) includes the harvesting 
rights under Treaty 3. As the Court of Appeal said,  
“[t]his condition contemplates, therefore, that On
tario could take up Keewatin lands under the treaty 
only to the same extent that Canada could validly 
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que dans la mesure où le Canada pouvait vala ble
ment le faire avant 1912 » (par. 198). L’alinéa 2b) 
pré voit l’obligation d’obtenir l’approbation du 
Canada pour la remise de droits des Autochtones, 
non pour la prise de terres en application de la clause 
per ti nente. La preuve offerte au procès indi que que 
la mention de la remise des droits se rap porte aux 
terres non cédées dans le traité (par. 1082). Enfin, 
l’al. 2c) dispose que la tutelle des sauvages et l’admi
nis tra tion des terres réservées demeurent à la charge 
du gouvernement du Canada, sous réserve du con
trôle du Parlement.

[45]  À mon avis, il s’ensuit que le gouvernement 
fédéral demeurait responsable des Indiens et des 
ter res réservées aux Indiens en vertu du pouvoir sur 
les Indiens que lui conférait le par. 91(24) de la Loi 
cons titu tion nelle de 1867, mais que seule la pro
vince de l’Onta rio pouvait prendre les autres terres 
du ter ri toire. Nulle disposition de la loi n’envisage 
un pro ces sus en deux étapes faisant intervenir les 
deux ordres de gouvernement.

[46]  Cette loi a transféré à l’Ontario non pas les 
droits et les obligations de la Couronne comme le pré
ten dent les appelants, mais bien la propriété effec tive 
des terres. Une fois les terres acquises, l’Onta rio pou
vait, de par son pouvoir constitutionnel sur les terres 
assi milées à son territoire, prendre des ter res, sous 
réserve des obligations de la Couronne envers les 
peu ples autochtones titulaires de droits sur les terres.

[47]  On fait valoir que la loi de 1912 n’est pas 
aussi explicite que l’accord de 1894 en ce qui a trait 
au pou voir de l’Ontario de prendre des terres visées 
par le traité. C’est peutêtre le cas, mais il n’était 
pas néces saire que la loi de 1912 reprenne le libellé 
de l’accord de 1894. Je conclus que l’accord de 
1894 con firme les droits de l’Ontario au moment où 
les par ties ont conclu le Traité no 3, tandis que la loi 
de 1912 transfère à l’Ontario la propriété effective 
des terres de Keewatin de pair avec les obligations 
affé ren tes à cellesci. De plus, comme je l’explique 
précédemment, le libellé de l’al. 2a) de la loi de 1912 
recon naît explicitement que l’Ontario pouvait désor
mais accomplir tous les actes jusqu’alors accom plis 
par le Canada, y compris celui de pren dre des ter res. 

do so prior to 1912” (para. 198). Section 2(b) pro
vided that Canada’s approval was required for the 
surrender of Aboriginal rights — not the taking up 
of land pursuant to the takingup clause. The evi
dence at trial was that the reference to the surren
der of rights is a reference to lands not ceded by 
treaty (para. 1082). Finally, s.  2(c) provided that 
the trusteeship of Indians and the management of 
reserved lands would remain with the Government 
of Canada, subject to the control of Parliament.

[45]  In my view, this legislation means that the 
fed eral government would remain responsible for 
Indians and lands reserved to Indians under its 
power over Indians pursuant to s. 91(24) of the Con
sti tution Act, 1867, but that the taking up of other 
lands within the territory would be for the Prov ince 
of Ontario alone. Nothing in the legislation con
templates a twostep process involving both levels 
of government.

[46]  This legislation did not constitute a transfer 
of Crown rights and obligations by Canada to On
tario, as the appellants argue, but a transfer of bene
ficial interest in land. Having acquired the land, 
On tario’s constitutional power over lands within its 
boundaries entitled it to take up lands, subject to the 
Crown’s duties to the Aboriginal peoples who had 
interests in the land.

[47]  It is argued that the 1912 Legislation is not 
as explicit as the 1894 Agreement with respect to 
On tario’s power to take up lands under the treaty. 
While that may be true, there was no need for the 
1912 Legislation to use the same language as the 
1894 Agreement. I have concluded that the 1894 
Agree ment confirmed Ontario’s rights at the time 
the parties entered into Treaty 3, while the 1912 
Leg islation transferred beneficial ownership of the 
Keewatin lands to Ontario along with the re spon
si bilities which attached to those lands. Moreover, 
as discussed above, the wording of s. 2(a) in the 
1912 Legislation constitutes an explicit acknowl
edgement that Ontario could henceforward do 
whatever Canada had done before it, i.e. take up 
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L’omission de tout renvoi à la « prise » de terres dans 
la loi de 1912 ne diminue pas la portée de l’al. 2a).

[48]  Contrairement à ce que prétendent les appe
lants, le transfert à l’Ontario du droit de prendre des  
terres dans la région de Keewatin n’a pas eu pour 
effet de modifier le Traité no  3, lequel accor dait  
au pro prié taire effectif du territoire — dès 1912, 
l’Onta rio — le pouvoir de prendre des ter res. Le 
chan gement de propriétaire effectif des ter res et 
d’éma na tion de la Couronne chargée de l’admi nis
tra tion des terres cédées n’a pas eu pour effet de 
modi fier le traité.

[49]  La loi de 1912 a remplacé le palier de gou ver
nement investi du pouvoir afférent à la prise des ter
res. Elle n’a pas eu pour effet de modifier le traité ou 
de remplacer les parties contractantes. Comme notre 
Cour l’explique dans l’arrêt Horseman (p. 935936)  
au sujet du Traité no 8 :

La Convention de transfert de 1930 a apporté un chan
ge ment quant au gouvernement qui pourrait réglementer 
certains aspects de la chasse en vue d’assurer la con ser va
tion de la faune. Ce changement n’allait pas à l’encontre 
de l’esprit de la convention initiale . . . [Je souligne.]

(4) Conclusion sur le pouvoir de prendre des 
ter res

[50]  Je conclus qu’en raison de l’art. 109, du 
par. 92(5) et de l’art. 92A de la Loi constitutionnelle 
de 1867, l’Ontario, et lui seul, a le pouvoir de pren
dre des terres visées par le Traité no 3. C’est ce que 
con fir ment le texte du traité et les lois s’y rapportant. 
Toute fois, ce pouvoir n’est pas inconditionnel. La 
pro vince de l’Ontario est liée, dans l’exercice de ce 
pouvoir, par les obligations qui incombent à la Cou
ronne. Elle doit l’exercer conformément à l’hon neur 
de la Couronne et elle est assujettie aux obli ga
tions fiduciaires de Sa Majesté à l’égard des inté rêts  
autoch tones. Ces obligations lient la Couronne. Le 
gou ver nement qui exerce un pouvoir de la Cou
ronne — qu’il s’agisse du gouvernement fédéral ou 
d’un gouvernement provincial — est assujetti aux 
obligations de la Couronne envers le peuple autoch
tone concerné.

lands. The fact that the words “taking up” were not 
used in the 1912 Legislation does not diminish the 
import of s. 2(a).

[48]  Nor did transferring to Ontario the right 
to take up lands within the Keewatin area amend 
Treaty 3, as the appellants suggest. The treaty al
lowed for the taking up of land by the beneficial 
owner of the land — after 1912, this was Ontario. 
Chang ing the beneficial owner of the land and the 
em ana tion of the Crown responsible for dealing 
with the lands conveyed did not amend the treaty.

[49]  The 1912 Legislation altered which level of 
government would have authority in terms of taking 
up the land. It did not modify the treaty or change 
its partners. As this Court stated with respect to 
Treaty 8 in Horseman, at pp. 93536:

The Transfer Agreement of 1930 changed the gov ern
mental authority which might regulate aspects of hunting 
in the interests of conservation. This change of govern
mental authority did not contradict the spirit of the orig
inal Agreement . . . . [Emphasis added.]

(4) Conclusion With Respect to the Power to 
Take Up Lands

[50]  I conclude that as a result of ss. 109, 92(5) 
and 92A of the Constitution Act, 1867, Ontario and 
only Ontario has the power to take up lands under 
Treaty 3. This is confirmed by the text of Treaty 3 
and legislation dealing with Treaty 3 lands. How
ever, this power is not unconditional. In exercising 
its jurisdiction over Treaty 3 lands, the Province 
of Ontario is bound by the duties attendant on the 
Crown. It must exercise its powers in conformity 
with the honour of the Crown, and is subject to the 
fi du ciary duties that lie on the Crown in dealing 
with Aboriginal interests. These duties bind the 
Crown. When a government — be it the fed eral or 
a provincial government — exercises Crown power, 
the exercise of that power is burdened by the Crown 
obligations toward the Aboriginal people in ques
tion.
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[51]  L’existence de ces obligations subordonne la 
prise de terres au respect des droits de récolte des 
Ojibways sur ces terres. Toute prise de terres à des 
fins d’exploitation forestière ou autre doit res pec
ter les conditions énoncées par notre Cour dans 
l’arrêt Mikisew. Comme l’explique la Cour d’appel 
(par. 206212), le droit de la Couronne de pren
dre des terres visées par le Traité no 3 est assu jetti 
à l’obligation préalable de consulter les Pre mières 
Nations et, s’il y a lieu, de trouver des accom mo de
ments à leurs intérêts (Mikisew, par. 56). Cette obli
ga tion découle de l’honneur de la Couronne et elle 
lie la province de l’Ontario lorsqu’elle exerce les 
pou voirs de la Couronne.

[52]  Lorsqu’une province compte prendre des ter
res aux fins d’une entreprise qui relève de sa com
pé tence, il appartient à la Couronne de déterminer 
quelles conséquences aura cette entre prise sur 
l’exer cice des droits de chasse, de pêche et de pié
geage des Ojibways, et d’en informer ces derniers. 
Elle doit ensuite s’efforcer de traiter avec eux de 
bonne foi et dans l’intention de tenir réellement 
compte de leurs préoccupations (Mikisew, par. 55; 
Delgamuukw c. ColombieBritannique, [1997] 3 
R.C.S. 1010, par.  168). L’effet préjudiciable de 
l’entre prise de la Couronne — et l’étendue de son 
obli ga tion de consulter et d’accommoder — est 
affaire de degré, mais la consultation ne saurait 
exclure d’emblée l’accommodement. Toute prise de 
ter res ne portera pas atteinte aux droits de récolte 
énon cés dans le Traité no 3, mais cela dit, si la prise 
dépouille les Ojibways de tout droit réel de chasse, 
de pêche ou de piégeage sur leurs territoires tradi
tion nels de pêche, de chasse et de piégeage, une 
action en violation du traité pourra être intentée 
(Mikisew, par. 48).

B. La doctrine de l’exclusivité des compétences 
empêchetelle l’Ontario de justifier l’atteinte 
aux droits conférés par le Traité no 3?

[53]  J’arrive à la conclusion que l’Ontario a 
le pou voir de prendre des terres de la région de 
Keewatin visées par le Traité no 3 sans approbation 
ni sur veil lance fédérales. Dès lors que, ce faisant, 
il res pecte les exigences énoncées dans l’arrêt 
Mikisew, l’Ontario ne porte pas atteinte aux droits 
de récolte conférés par le Traité no 3. Lorsque la 

[51]  These duties mean that for land to be taken up 
under Treaty 3, the harvesting rights of the Ojibway 
over the land must be respected. Any taking up of 
the land for forestry or other purposes must meet 
the conditions set out by this Court in Mikisew. 
As explained by the Ontario Court of Appeal (at 
paras. 20612), the Crown’s right to take up lands 
under Treaty 3 is subject to its duty to consult and, 
if ap pro priate, accommodate First Nations’ interests 
be fore hand (Mikisew, at para.  56). This duty is 
grounded in the honour of the Crown and binds the 
Province of Ontario in the exercise of the Crown’s 
powers.

[52]  Where a province intends to take up lands for 
the purposes of a project within its jurisdiction, the 
Crown must inform itself of the impact the project 
will have on the exercise by the Ojibway of their 
rights to hunt, fish and trap, and communicate its 
find ings to them. It must then deal with the Ojib
way in good faith, and with the intention of sub
stan tially addressing their concerns (Mikisew, at 
para. 55; Delgamuukw v. British Columbia, [1997] 
3 S.C.R. 1010, at para. 168). The adverse impact 
of the Crown’s project (and the extent of the duty 
to consult and accommodate) is a matter of degree, 
but consultation cannot exclude accommodation 
at the outset. Not every taking up will constitute 
an infringement of the harvesting rights set out 
in Treaty 3. This said, if the taking up leaves the 
Ojibway with no meaningful right to hunt, fish or 
trap in relation to the territories over which they tra
di tionally hunted, fished, and trapped, a potential 
action for treaty infringement will arise (Mikisew, 
at para. 48).

B. Does the Doctrine of Interjurisdictional Im mu
nity Preclude Ontario From Justifying Inf ringe
ment of Treaty 3 Rights?

[53]  I have concluded that Ontario has the power 
to take up lands in the Keewatin area under Treaty 3, 
without federal approval or supervision. Provided 
it does so in a manner that respects the require
ments set out in Mikisew, doing this does not breach 
Treaty 3 harvesting rights. If Ontario’s taking up of 
Keewatin lands amounts to an infringement of the 
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prise de terres de la région de Keewatin par l’Onta
rio por tera atteinte au traité, l’analyse des arrêts 
Sparrow et Badger fondée sur l’art. 35 de la Loi 
cons ti tu tion nelle de 1982 permettra de statuer sur 
la jus ti fi ca tion de l’atteinte (R. c. Sparrow, [1990] 1 
R.C.S. 1075; R. c. Badger, [1996] 1 R.C.S. 771). La 
doctrine de l’exclusivité des compétences n’empê
che pas la province de justifier l’atteinte à un droit 
issu d’un traité (Nation Tsilhqot’in c. Colombie
Britannique, 2014 CSC 44, [2014] 2 R.C.S. 256). 
Bien qu’il ne soit pas nécessaire de se pencher sur 
ce point, l’arrêt Nation Tsilhqot’in apporte une 
réponse complète.

VII. Dispositif

[54]  Je suis d’avis de rejeter le pourvoi.

[55]  En amont du pourvoi, la Cour a ordonné que 
l’Ontario et le Canada versent à l’appelante la Pre
mière Nation de Grassy Narrows une provision pour 
ses dépens en appel. C’est pourquoi il n’y a pas lieu 
de rendre une autre ordonnance sur les dépens en 
ce qui concerne cette Première Nation. Toute fois, 
l’appe lante la Première Nation de Wabauskang 
demande elle aussi l’adjudication de ses dépens en 
appel. Avec l’accord de l’Ontario et vu l’absence 
d’oppo si tion du Canada à une ordonnance en ce 
sens, la Pre mière Nation de Wabauskang se voit éga
le ment accorder aujourd’hui ses dépens en appel 
sur la même base que la Première Nation de Grassy 
Narrows.

ANNEXE A

[Clause de prise des terres du Traité no 3]

 Sa Majesté convient de plus avec les dits Indiens 
qu’ils, les dits Indiens, auront le droit de se livrer à la 
chasse et à la pêche dans l’étendue du pays cédé comme 
décrit cihaut, sujet à tels règlements qui pourront être 
faits de temps à autre par son gouvernement du Canada, 
et excepté telles étendues qui pourront être nécessaires 
ou requises pour la colonisation, les mines, la coupe du 
bois ou autres fins par son dit gouvernement du Canada 
ou par aucun de ses sujets dûment autorisés à cet effet par 
le dit gouvernement.

treaty, the Sparrow/Badger analysis under s. 35 of 
the Constitution Act, 1982 will determine whether 
the infringement is justified (R. v. Sparrow, [1990] 
1 S.C.R. 1075; R. v. Badger, [1996] 1 S.C.R. 771). 
The doctrine of interjurisdictional immunity does 
not preclude the Province from justifiably in fring
ing treaty rights (Tsilhqot’in Nation v. British Co
lumbia, 2014 SCC 44, [2014] 2 S.C.R. 256). While 
it is unnecessary to consider this issue, this Court’s 
decision in Tsilhqot’in Nation is a full an swer.

VII. Conclusion

[54]  I would dismiss this appeal.

[55]  Prior to this appeal, the Court ordered On
tario and Canada to pay the appellant the Grassy 
Narrows First Nation advance costs of this appeal. 
For that reason, there is no need for a further costs 
award with respect to the Grassy Narrows First 
Nation. However, the appellant the Wabauskang 
First Nation also seeks its costs of this appeal. With 
the consent of Ontario and in light of the fact that 
Canada does not oppose such an order, costs of the 
appeal are now also awarded to the Wabauskang 
First Nation, on the same basis as the costs order 
earlier granted to the Grassy Narrows First Nation.

APPENDIX A

[Treaty 3 takingup clause]

 Her Majesty further agrees with Her said Indians that 
they, the said Indians, shall have [the] right to pursue 
their avocations of hunting and fishing throughout the 
tract surrendered as hereinbefore described, subject to 
such regulations as may from time to time be made by 
Her Government of Her Dominion of Canada, and saving 
and excepting such tracts as may, from time to time, be 
required or taken up for settlement, mining, lumbering or 
other purposes by Her said Government of the Dominion 
of Canada, or by any of the subjects thereof duly au tho
rized therefor by the said Government.
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Loi constitutionnelle de 1867

 92.  [Sujets soumis au contrôle exclusif de la légis
la tion provinciale] Dans chaque province la législature 
pourra exclusivement faire des lois relatives aux matières 
tombant dans les catégories de sujets cidessous énu
mérés, savoir :

.   .   .

 5. L’administration et la vente des terres publiques 
appartenant à la province, et des bois et forêts qui 
s’y trouvent;

.   .   .

 92A. (1)  [Compétence provinciale] La législature de 
chaque province a compétence exclusive pour légiférer 
dans les domaines suivants :

 a)  prospection des ressources naturelles non renou
velables de la province;

 b)  exploitation, conservation et gestion des res sour
ces naturelles non renouvelables et des ressources 
forestières de la province, y compris leur rythme de 
production primaire;

 c)  aménagement, conservation et gestion des empla
cements et des installations de la province destinés à 
la production d’énergie électrique.

 (2)  [Exportation hors des provinces] La législature de 
chaque province a compétence pour légiférer en ce qui 
concerne l’exportation, hors de la province, à destination 
d’une autre partie du Canada, de la production primaire 
tirée des ressources naturelles non renouvelables et des 
res sources forestières de la province, ainsi que de la pro
duc tion d’énergie électrique de la province, sous réserve 
de ne pas adopter de lois autorisant ou prévoyant des 
dis parités de prix ou des disparités dans les exportations 
des tinées à une autre partie du Canada.

 (3)  [Pouvoir du Parlement] Le paragraphe (2) ne porte 
pas atteinte au pouvoir du Parlement de légiférer dans les 
domaines visés à ce paragraphe, les dispositions d’une 
loi du Parlement adoptée dans ces domaines l’emportant 
sur les dispositions incompatibles d’une loi provinciale.

Constitution Act, 1867

 92.  [Subjects of exclusive Provincial Legislation] 
In each Province the Legislature may exclusively make 
Laws in relation to Matters coming within the Classes of 
Subjects next hereinafter enumerated; that is to say,

.  .  .

 5. The Management and Sale of the Public Lands  
belonging to the Province and of the Timber and 
Wood thereon.

.  .  .

 92A. (1)  [Laws respecting nonrenewable natural 
resources, forestry resources and electrical energy] In 
each province, the legislature may exclusively make laws 
in relation to

 (a)  exploration for nonrenewable natural resources 
in the province;

 (b)  development, conservation and management 
of nonrenewable natural resources and forestry re
sources in the province, including laws in relation to 
the rate of primary production therefrom; and

 (c)  development, conservation and management of 
sites and facilities in the province for the generation 
and production of electrical energy.

 (2)  [Export from provinces of resources] In each 
province, the legislature may make laws in relation to 
the export from the province to another part of Canada 
of the primary production from nonrenewable natural 
resources and forestry resources in the province and the 
production from facilities in the province for the gen
eration of electrical energy, but such laws may not au
thorize or provide for discrimination in prices or in 
supplies exported to another part of Canada.

 (3)  [Authority of Parliament] Nothing in subsec
tion  (2) derogates from the authority of Parliament to 
enact laws in relation to the matters referred to in that 
subsection and, where such a law of Parliament and a law 
of a prov ince conflict, the law of Parliament prevails to 
the extent of the conflict.
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 (4)  [Taxation des ressources] La législature de chaque 
pro vince a compétence pour prélever des sommes d’argent 
par tout mode ou système de taxation :

 a)  des ressources naturelles non renouvelables et des 
ressources forestières de la province, ainsi que de la 
production primaire qui en est tirée;

 b)  des emplacements et des installations de la pro
vince destinés à la production d’énergie électrique, 
ainsi que de cette production même.

Cette compétence peut s’exercer indépendamment du 
fait que la production en cause soit ou non, en totalité 
ou en partie, exportée hors de la province, mais les lois 
adop tées dans ces domaines ne peuvent autoriser ou pré
voir une taxation qui établisse une distinction entre la 
pro duction exportée à destination d’une autre partie du 
Canada et la production non exportée hors de la province.

 (5)  [« Production primaire »] L’expression « pro duc
tion primaire » a le sens qui lui est donné dans la sixième 
annexe.

 (6)  [Pouvoirs ou droits existants] Les paragraphes (1)  
à (5) ne portent pas atteinte aux pouvoirs ou droits déte
nus par la législature ou le gouvernement d’une province 
lors de l’entrée en vigueur du présent article.

.   .   .

 109.  [Propriété des terres, mines, etc.] Toutes les ter
res, mines, minéraux et réserves royales appartenant aux 
différentes provinces du Canada, de la NouvelleÉcosse 
et du NouveauBrunswick lors de l’union, et toutes les 
sommes d’argent alors dues ou payables pour ces terres, 
mines, minéraux et réserves royales, appartiendront aux 
différentes provinces d’Ontario, Québec, la Nouvelle
Écosse et le NouveauBrunswick, dans lesquelles ils 
sont sis et situés, ou exigibles, restant toujours soumis 
aux charges dont ils sont grevés, ainsi qu’à tous intérêts 
autres que ceux que peut y avoir la province.

Loi constitutionnelle de 1982

 35. (1)  [Confirmation des droits existants des peuples 
autochtones] Les droits existants — ancestraux ou issus 
de traités — des peuples autochtones du Canada sont 
recon nus et confirmés.

 (2)  [Définition de « peuples autochtones du Canada »] 
Dans la présente loi, « peuples autochtones du Canada » 
s’entend notamment des Indiens, des Inuit et des Métis 
du Canada.

 (4)  [Taxation of resources] In each province, the 
leg is lature may make laws in relation to the raising of 
money by any mode or system of taxation in respect of

 (a)  nonrenewable natural resources and forestry re
sources in the province and the primary production 
therefrom, and

 (b)  sites and facilities in the province for the gen
eration of electrical energy and the production there
from,

whether or not such production is exported in whole or in 
part from the province, but such laws may not authorize 
or provide for taxation that differentiates between pro duc
tion exported to another part of Canada and production 
not exported from the province.

 (5)  [“Primary production”] The expression “primary 
pro duc tion” has the meaning assigned by the Sixth Sched
ule.

 (6)  [Existing powers or rights] Nothing in subsec
tions (1) to (5) derogates from any powers or rights that a 
legislature or government of a province had immediately 
before the coming into force of this section.

.  .  .

 109.  [Property in Lands, Mines, etc.] All Lands, 
Mines, Minerals, and Royalties belonging to the several 
Provinces of Canada, Nova Scotia, and New Brunswick 
at the Union, and all Sums then due or payable for such 
Lands, Mines, Minerals, or Royalties, shall belong to the 
several Provinces of Ontario, Quebec, Nova Scotia, and 
New Brunswick in which the same are situate or arise, 
subject to any Trusts existing in respect thereof, and to 
any Interest other than that of the Province in the same.

Constitution Act, 1982

 35. (1)  [Recognition of existing aboriginal and treaty 
rights] The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized and 
affirmed.

 (2)  [Definition of “aboriginal peoples of Canada”] In 
this Act, “aboriginal peoples of Canada” includes the In
dian, Inuit and Métis peoples of Canada.
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 (3)  [Accords sur des revendications territoriales] Il 
est entendu que sont compris parmi les droits issus de 
traités, dont il est fait mention au paragraphe (1), les 
droits existants issus d’accords sur des revendications 
territoriales ou ceux susceptibles d’être ainsi acquis.

 (4)  [Égalité de garantie des droits pour les deux sexes] 
Indépendamment de toute autre disposition de la présente 
loi, les droits — ancestraux ou issus de traités — visés 
au paragraphe (1) sont garantis également aux personnes 
des deux sexes.

Acte pour régler certaines questions pendantes 
entre les gouvernements du Canada et d’Ontario 
rela tivement à certaines terres des Sauvages (1891) 
(R.U.), 54 & 55 Vict., ch. 5 [accord de 1894]

 1.  Relativement aux espaces de terres à prendre de 
temps à autre pour la colonisation, les entreprises minières 
ou forestières ou pour d’autres fins, et relativement aux 
règle ments à établir à cet égard, comme le mentionne le 
dit traité, il est par le présent admis et déclaré que, les ter
res de la Couronne dans le territoire cédé ayant été recon
nues appartenir à la province d’Ontario, ou à Sa Majesté 
pour le compte de la dite province, le droit de chasse 
et de pêche des Sauvages dans l’étendue du territoire 
cédé, abs trac tion faite des réserves à désigner d’après 
le dit traité, cesse d’exister dans les espaces qui ont été 
ou pour ront être de temps en temps jugés nécessaires, 
et dis traits par le gouvernement d’Ontario ou ses agents 
dûment autorisés, pour la colonisation, les exploitations 
minières et forestières ou pour d’autres fins; et l’adhésion 
de la province d’Ontario sera nécessaire pour le choix 
des dites réserves.

Loi de l’extension des frontières de l’Ontario, S.C. 
1912, ch. 40 [loi de 1912]

 2. . . .

 a)  que la province de l’Ontario reconnaîtra les droits 
des habitants sauvages dans le territoire cidessus décrit, 
dans la même mesure, et obtiendra la remise de ces droits 
de la même manière, que le Gouvernement du Canada 
a cidevant reconnu ces droits et obtenu leur remise, et 
ladite province supportera et acquittera toutes les charges 
et dépenses se rattachant à ces remises ou en résultant;

 b)  que nulle pareille remise ne sera faite ou obtenue 
qu’avec l’approbation du Gouverneur en conseil;

 c)  que la tutelle des sauvages dans ledit territoire et 
l’administration de toutes terres maintenant ou ciaprès 

 (3)  [Land claims agreements] For greater certainty, 
in subsection (1) “treaty rights” includes rights that now 
exist by way of land claims agreements or may be so 
acquired.

 (4)  [Aboriginal and treaty rights are guaranteed 
equally to both sexes] Notwithstanding any other pro
vision of this Act, the aboriginal and treaty rights referred 
to in subsection (1) are guaranteed equally to male and 
female persons.

Act for the settlement of certain questions between 
the Governments of Canada and Ontario respecting 
Indian Lands (1891) (U.K.), 54 & 55 Vict., c. 5, 
Sch. [1894 Agreement]

 1.  With respect to the tracts to be, from time to time, 
taken up for settlement, mining, lumbering or other pur
poses and to the regulations required in that behalf, as 
in the said treaty mentioned, it is hereby conceded and 
declared that, as the Crown lands in the surrendered tract 
have been decided to belong to the Province of Ontario, 
or to Her Majesty in right of the said Province, the rights 
of hunting and fishing by the Indians throughout the 
tract surrendered, not including the reserves to be made 
thereunder, do not continue with reference to any tracts 
which have been, or from time to time may be, required 
or taken up for settlement, mining, lumbering or other 
purposes by the Government of Ontario or persons duly 
authorized by the said Government of Ontario; and that 
the concurrence of the Province of Ontario is required in 
the selection of the said reserves.

Ontario Boundaries Extension Act, S.C. 1912, c. 40 
[1912 Legislation]

 2. . . .

 (a)  That the province of Ontario will recognize the 
rights of the Indian inhabitants in the territory above de
scribed to the same extent, and will obtain surrenders of 
such rights in the same manner, as the Government of 
Canada has heretofore recognized such rights and has 
obtained surrender thereof, and the said province shall 
bear and satisfy all charges and expenditure in connection 
with or arising out of such surrenders;

 (b)  That no such surrender shall be made or obtained 
except with the approval of the Governor in Council;

 (c)  That the trusteeship of the Indians in the said ter
ri tory, and the management of any lands now or here after 
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réservées pour leur usage, restera à la charge du Gou
ver nement du Canada, subordonnément au contrôle du 
Parlement.

Pourvoi rejeté.

Procureurs des appelants Andrew Keewatin Jr. 
et Joseph William Fobister, en leur propre nom et 
au nom de tous les autres membres de la Première 
Nation de Grassy Narrows : Janes Freedman Kyle 
Law Corporation, Vancouver et Victoria.

Procureurs de l’appelant Leslie Cameron, en son 
propre nom et au nom de tous les autres membres de 
la Première Nation de Wabauskang : First Peoples 
Law, Vancouver.

Procureur de l’intimé le ministre des Ressour
ces naturelles : Procureur général de l’Ontario, 
Toronto.

Procureurs de l’intimée PF Résolu Canada Inc. 
(anciennement AbitibiConsolidated Inc.) : Aird & 
Berlis, Toronto.

Procureur de l’intimé le procureur général du 
Canada : Procureur général du Canada, Saskatoon 
et Vancouver.

Procureurs de l’intimée Goldcorp Inc. : Osler 
Hoskin & Harcourt, Calgary; Cassels Brock & 
Blackwell, Toronto.

Procureur de l’intervenant le procureur général 
du Manitoba : Procureur général du Manitoba, 
Winnipeg.

Procureur de l’intervenant le procureur général 
de la ColombieBritannique : Procureur général de 
la ColombieBritannique, Victoria.

Procureur de l’intervenant le procureur général 
de la Saskatchewan : Procureur général de la Sas
katchewan, Regina.

Procureur de l’intervenant le procureur général 
de l’Alberta : Procureur général de l’Alberta, 
Edmon ton.

Procureurs de l’intervenant le Grand Conseil du 
Traité no 3 : Hutchins Légal inc., Montréal.

reserved for their use, shall remain in the Gov ern ment of 
Canada subject to the control of Parliament.

Appeal dismissed.

Solicitors for the appellants Andrew Keewatin Jr. 
and Joseph William Fobister, on their own behalf 
and on behalf of all other members of the Grassy 
Narrows First Nation: Janes Freedman Kyle Law 
Cor po ration, Vancouver and Victoria.

Solicitors for the appellant Leslie Cameron, on 
his own behalf and on behalf of all other members 
of the Wabauskang First Nation: First Peoples Law, 
Van couver.

Solicitor for the respondent the Minister of Nat
u ral Resources: Attorney General of Ontario, To
ronto.

Solicitors for the respondent Resolute FP Can
ada Inc. (formerly AbitibiConsolidated Inc.): Aird 
& Berlis, Toronto.

Solicitor for the respondent the Attorney General 
of Canada: Attorney General of Canada, Saskatoon 
and Vancouver.

Solicitors for the respondent Goldcorp Inc.: 
Osler Hoskin & Harcourt, Calgary; Cassels Brock 
& Blackwell, Toronto.

Solicitor for the intervener the Attorney General 
of Manitoba: Attorney General of Manitoba, Win
nipeg.

Solicitor for the intervener the Attorney General 
of British Columbia: Attorney General of British 
Co lumbia, Victoria.

Solicitor for the intervener the Attorney Gen eral 
for Saskatchewan: Attorney General for Sas katche
wan, Regina.

Solicitor for the intervener the Attorney General 
of Alberta: Attorney General of Alberta, Edmonton.

Solicitors for the intervener the Grand Council 
of Treaty # 3: Hutchins Légal inc., Montréal.
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Procureurs des intervenantes la Tribu des 
Blood, la Nation crie de Beaver Lake, la Nation 
crie d’Ermineskin, la Nation Siksika et la Première 
Nation du lac Whitefish no 128 : MacPherson Leslie 
& Tyerman, Edmonton et Calgary.

Procureurs de l’intervenante la Première Nation 
de Fort McKay : Henning Byrne, Edmonton; Shores 
Jardine, Edmonton.

Procureurs de l’intervenante l’Association du 
traité des Te’mexw : Janes Freedman Kyle Law Cor
po ration, Vancouver.

Procureur des intervenantes la Première 
Nation Ochiichagwe’Babigo’Ining, la Première 
Nation des Ojibways d’Onigaming, la Première 
Nation de Big Grassy et la Première Nation de 
Naotkamegwanning : Donald R. Colborne, Victoria.

Procureurs de l’intervenante Métis Nation of 
Ontario : Pape Salter Teillet, Toronto.

Procureurs de l’intervenante les Tribus Co
wichan, représentées par le chef William Charles 
Seymour, en son propre nom et au nom des membres 
des Tribus Cowichan : Woodward & Company, 
Victoria.

Procureurs des intervenantes la Première 
Nation du lac Seul et la Première Nation du lac 
Sandy : Keshen & Major, Kenora, Ont.

Procureurs de l’intervenante l’Assemblée des  
Premières Nations/Fraternité des Indiens du 
Canada : Farris, Vaughan, Wills & Murphy, Van
couver.

Solicitors for the interveners the Blood Tribe, 
the Beaver Lake Cree Nation, the Ermineskin Cree 
Nation, the Siksika Nation and the Whitefish Lake 
First Nation # 128: MacPherson Leslie & Tyerman, 
Edmonton and Calgary.

Solicitors for the intervener the Fort McKay First 
Nation: Henning Byrne, Edmonton; Shores Jardine, 
Edmonton.

Solicitors for the intervener the Te’mexw Treaty 
Association: Janes Freedman Kyle Law Cor pora
tion, Vancouver.

Solicitor for the interveners the Ochiichagwe’ 
Babigo’Ining First Nation, the Ojibways of Onigam
ing First Nation, the Big Grassy First Nation and 
the Naotkamegwanning First Nation: Donald R. 
Colborne, Victoria.

Solicitors for the intervener the Métis Nation of 
Ontario: Pape Salter Teillet, Toronto.

Solicitors for the intervener the Cowichan Tribes, 
represented by Chief William Charles Seymour, on 
his own behalf and on behalf of the members of the 
Cowichan Tribes: Woodward & Company, Victoria.

Solicitors for the interveners the Lac Seul First 
Nation and the Sandy Lake First Nation: Keshen & 
Major, Kenora, Ont.
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Minister of Forests and Attorney  
General of British Columbia
on behalf of Her Majesty The Queen  
in Right of the Province 
of British Columbia Appellants

v.

Council of the Haida Nation and  
Guujaaw, on their own behalf 
and on behalf of all members of the  
Haida Nation Respondents

and between

Weyerhaeuser Company Limited Appellant

v.

Council of the Haida Nation and  
Guujaaw, on their own behalf 
and on behalf of all members of the  
Haida Nation Respondents

and

Attorney General of Canada,  
Attorney General of Ontario, 
Attorney General of Quebec,  
Attorney General of Nova Scotia, 
Attorney General for Saskatchewan,  
Attorney General of Alberta, 
Squamish Indian Band and  
Lax-kw’alaams Indian Band,
Haisla Nation, First Nations Summit,  
Dene Tha’ First Nation, 
Tenimgyet, aka Art Matthews,  
Gitxsan Hereditary Chief, Business 
Council of British Columbia,  
Aggregate Producers Association 
of British Columbia, British Columbia  
and Yukon Chamber of Mines, 
British Columbia Chamber of Commerce, 
Council of Forest Industries, Mining 
Association of British Columbia, 

Ministre des Forêts et procureur  
général de la Colombie-Britannique 
au nom de Sa Majesté la Reine du  
chef de la province de la 
Colombie-Britannique Appelants

c.

Conseil de la Nation haïda et  
Guujaaw, en leur propre nom et 
au nom des membres de la  
Nation haïda Intimés

et entre

Weyerhaeuser Company Limited Appelante

c.

Conseil de la Nation haïda et  
Guujaaw, en leur propre nom et 
au nom des membres de la  
Nation haïda Intimés

et

Procureur général du Canada,  
procureur général de l’Ontario, 
procureur général du Québec,  
procureur général de la 
Nouvelle-Écosse, procureur général  
de la Saskatchewan, procureur 
général de l’Alberta, Bande indienne  
de Squamish et Bande indienne 
des Lax-kw’alaams, Nation haisla,  
Sommet des Premières nations, 
Première nation Dene Tha’, Tenimgyet,  
aussi connu sous le nom 
d’Art Matthews, chef héréditaire  
Gitxsan, Business Council of 
British Columbia, Aggregate Producers 
Association of British Columbia, 
British Columbia and Yukon Chamber of 
Mines, British Columbia 
Chamber of Commerce, Council of  

20
04

 S
C

C
 7

3 
(C

an
LI

I)



512 HAIDA NATION v. B.C. (MINISTER OF FORESTS) [2004] 3 S.C.R.

British Columbia Cattlemen’s Association 
and Village of Port Clements Interveners

Indexed as: Haida Nation v. British Columbia 
(Minister of Forests)

Neutral citation: 2004 SCC 73.

File No.: 29419.

2004: March 24; 2004: November 18.

Present: McLachlin C.J. and Major, Bastarache, Binnie, 
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA

 Crown — Honour of Crown — Duty to consult and 
accommodate Aboriginal peoples — Whether Crown 
has duty to consult and accommodate Aboriginal peo-
ples prior to making decisions that might adversely 
affect their as yet unproven Aboriginal rights and title 
claims — Whether duty extends to third party. 

 For more than 100 years, the Haida people have 
claimed title to all the lands of Haida Gwaii and the 
waters surrounding it, but that title has not yet been 
legally recognized. The Province of British Columbia 
issued a “Tree Farm License” (T.F.L. 39) to a large for-
estry firm in 1961, permitting it to harvest trees in an 
area of Haida Gwaii designated as Block 6. In 1981, 
1995 and 2000, the Minister replaced T.F.L. 39, and in 
1999, the Minister approved a transfer of T.F.L. 39 to 
Weyerhaeuser Co. The Haida challenged in court these 
replacements and the transfer, which were made without 
their consent and, since at least 1994, over their objec-
tions. They asked that the replacements and transfer be 
set aside. The chambers judge dismissed the petition, 
but found that the government had a moral, not a legal, 
duty to negotiate with the Haida. The Court of Appeal 
reversed the decision, declaring that both the govern-
ment and Weyerhaeuser Co. have a duty to consult with 
and accommodate the Haida with respect to harvesting 
timber from Block 6.

 Held: The Crown’s appeal should be dismissed. 
Weyerhaeuser Co.’s appeal should be allowed.

 While it is open to the Haida to seek an interlocutory 
injunction, they are not confined to that remedy, which 

Forest Industries, Mining Association 
of British Columbia, British Columbia 
Cattlemen’s Association et Village de Port 
Clements Intervenants

Répertorié : Nation haïda c. Colombie- 
Britannique (Ministre des Forêts)

Référence neutre : 2004 CSC 73.

No du greffe : 29419.

2004 : 24 mars; 2004 : 18 novembre.

Présents : La juge en chef McLachlin et les juges Major, 
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE LA  
COLOMBIE-BRITANNIQUE

 Couronne — Honneur de la Couronne — Obligation 
de consulter les peuples autochtones et de trouver des 
accommodements à leurs préoccupations — La Cou- 
ronne a-t-elle envers les peuples autochtones une  
obligation de consultation et d’accommodement avant 
de prendre une décision susceptible d’avoir un effet 
préjudiciable sur des revendications de droits et titres 
ancestraux non encore prouvées? — L’obligation vise-t-
elle aussi les tiers?

 Depuis plus de 100 ans, les Haïda revendiquent un titre 
sur les terres des îles Haïda Gwaii et les eaux les entou-
rant; ce titre n’a pas encore été juridiquement reconnu. 
En 1961, la province de la Colombie-Britannique a déli-
vré à une grosse compagnie forestière une « concession 
de ferme forestière » (CFF 39) l’autorisant à récolter des 
arbres dans la région des îles Haïda Gwaii connue sous 
le nom de Bloc 6. En 1981, en 1995 et en l’an 2000, le 
ministre a remplacé la CFF 39 et en 1999 il a autorisé la 
cession de la CFF 39 à Weyerhaeuser Co. Les Haïda ont 
contesté devant les tribunaux ces remplacements et cette 
cession, qui ont été effectués sans leur consentement 
et, depuis 1994 au moins, en dépit de leurs objections. 
Ils demandent leur annulation. Le juge en son cabinet a 
rejeté la demande, mais a conclu que le gouvernement a 
l’obligation morale, mais non légale, de négocier avec les 
Haïda. La Cour d’appel a infirmé cette décision, décla-
rant que le gouvernement et Weyerhaeuser Co. ont tous 
deux l’obligation de consulter les Haïda et de trouver des 
accommodements à leurs préoccupations.

 Arrêt : Le pourvoi de la Couronne est rejeté. Le pour-
voi de Weyerhaeuser Co. est accueilli.

 Il est loisible aux Haïda de demander une injonction 
interlocutoire, mais ce n’est pas leur seul recours. Par 
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may fail to adequately take account of their interests prior 
to final determination thereof. If they can prove a special 
obligation giving rise to a duty to consult or accommo-
date, they are free to pursue other available remedies.

 The government’s duty to consult with Aboriginal 
peoples and accommodate their interests is grounded in 
the principle of the honour of the Crown, which must be 
understood generously. While the asserted but unproven 
Aboriginal rights and title are insufficiently specific for 
the honour of the Crown to mandate that the Crown act 
as a fiduciary, the Crown, acting honourably, cannot cav-
alierly run roughshod over Aboriginal interests where 
claims affecting these interests are being seriously pur-
sued in the process of treaty negotiation and proof. The 
duty to consult and accommodate is part of a process of 
fair dealing and reconciliation that begins with the asser-
tion of sovereignty and continues beyond formal claims 
resolution. The foundation of the duty in the Crown’s 
honour and the goal of reconciliation suggest that the duty 
arises when the Crown has knowledge, real or construc-
tive, of the potential existence of the Aboriginal right 
or title and contemplates conduct that might adversely 
affect it. Consultation and accommodation before final 
claims resolution preserve the Aboriginal interest and 
are an essential corollary to the honourable process of 
reconciliation that s. 35 of the Constitution Act, 1982, 
demands. 

 The scope of the duty is proportionate to a prelimi-
nary assessment of the strength of the case supporting the 
existence of the right or title, and to the seriousness of the 
potentially adverse effect upon the right or title claimed. 
The Crown is not under a duty to reach an agreement; 
rather, the commitment is to a meaningful process of 
consultation in good faith. The content of the duty varies 
with the circumstances and each case must be approached 
individually and flexibly. The controlling question in all 
situations is what is required to maintain the honour of 
the Crown and to effect reconciliation between the Crown 
and the Aboriginal people with respect to the interests 
at stake. The effect of good faith consultation may be 
to reveal a duty to accommodate. Where accommoda-
tion is required in making decisions that may adversely 
affect as yet unproven Aboriginal rights and title claims, 
the Crown must balance Aboriginal concerns reasonably 

ailleurs, il est possible que l’injonction interlocutoire ne 
tienne pas suffisamment compte de leurs intérêts avant 
qu’une décision définitive soit rendue au sujet de ceux-ci. 
S’ils sont en mesure d’établir l’existence d’une obligation 
particulière donnant naissance à l’obligation de consulter 
ou d’accommoder, ils sont libres de demander l’applica-
tion de ces mesures.

 L’obligation du gouvernement de consulter les peu-
ples autochtones et de trouver des accommodements 
à leurs intérêts découle du principe de l’honneur de la 
Couronne, auquel il faut donner une interprétation géné-
reuse. Bien que les droits et titre ancestraux revendiqués, 
mais non encore définis ou prouvés, ne soient pas suf-
fisamment précis pour que l’honneur de la Couronne 
oblige celle-ci à agir comme fiduciaire, cette dernière, 
si elle entend agir honorablement, ne peut traiter cava-
lièrement les intérêts autochtones qui font l’objet de 
revendications sérieuses dans le cadre du processus de 
négociation et d’établissement d’un traité. L’obligation 
de consulter et d’accommoder fait partie intégrante du 
processus de négociation honorable et de conciliation 
qui débute au moment de l’affirmation de la souverai-
neté et se poursuit au-delà de la reconnaissance for-
melle des revendications. L’objectif de conciliation ainsi 
que l’obligation de consultation, laquelle repose sur 
l’honneur de la Couronne, tendent à indiquer que cette 
obligation prend naissance lorsque la Couronne a con-
naissance, concrètement ou par imputation, de l’exis-
tence potentielle du droit ou titre ancestral et envisage 
des mesures susceptibles d’avoir un effet préjudiciable 
sur celui-ci. La prise de mesures de consultation et d’ac-
commodement avant le règlement définitif d’une reven-
dication permet de protéger les intérêts autochtones et 
constitue même un aspect essentiel du processus hono-
rable de conciliation imposé par l’art. 35 de la Loi cons-
titutionnelle de 1982. 

 L’étendue de l’obligation dépend de l’évaluation préli-
minaire de la solidité de la preuve étayant l’existence du 
droit ou du titre revendiqué, et de la gravité des effets pré-
judiciables potentiels sur le droit ou le titre. La Couronne 
n’a pas l’obligation de parvenir à une entente mais plutôt 
de mener de bonne foi de véritables consultations. Le con-
tenu de l’obligation varie selon les circonstances et il faut 
procéder au cas par cas. La question décisive dans toutes 
les situations consiste à déterminer ce qui est nécessaire 
pour préserver l’honneur de la Couronne et pour concilier 
les intérêts de la Couronne et ceux des Autochtones. Des 
consultations menées de bonne foi peuvent faire naître 
l’obligation d’accommodement. Lorsque des mesures 
d’accommodement sont nécessaires lors de la prise d’une 
décision susceptible d’avoir un effet préjudiciable sur 
des revendications de droits et de titre ancestraux non 
encore prouvées, la Couronne doit établir un équilibre  
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with the potential impact of the decision on the asserted 
right or title and with other societal interests.

 Third parties cannot be held liable for failing to dis-
charge the Crown’s duty to consult and accommodate. 
The honour of the Crown cannot be delegated, and the 
legal responsibility for consultation and accommodation 
rests with the Crown. This does not mean, however, that 
third parties can never be liable to Aboriginal peoples.

 Finally, the duty to consult and accommodate applies 
to the provincial government. At the time of the Union, 
the Provinces took their interest in land subject to any 
interest other than that of the Province in the same. Since 
the duty to consult and accommodate here at issue is 
grounded in the assertion of Crown sovereignty which 
pre-dated the Union, the Province took the lands subject 
to this duty. 

 The Crown’s obligation to consult the Haida on the 
replacement of T.F.L. 39 was engaged in this case. The 
Haida’s claims to title and Aboriginal right to harvest red 
cedar were supported by a good prima facie case, and 
the Province knew that the potential Aboriginal rights 
and title applied to Block 6, and could be affected by 
the decision to replace T.F.L. 39. T.F.L. decisions reflect 
strategic planning for utilization of the resource and may 
have potentially serious impacts on Aboriginal rights 
and titles. If consultation is to be meaningful, it must 
take place at the stage of granting or renewing T.F.L.’s. 
Furthermore, the strength of the case for both the Haida’s 
title and their right to harvest red cedar, coupled with 
the serious impact of incremental strategic decisions on 
those interests, suggest that the honour of the Crown may 
also require significant accommodation to preserve the 
Haida’s interest pending resolution of their claims.
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 Les tiers ne peuvent être jugés responsables de ne pas 
avoir rempli l’obligation de consultation et d’accommode-
ment qui incombe à la Couronne. Le respect du principe 
de l’honneur de la Couronne ne peut être délégué, et la 
responsabilité juridique en ce qui a trait à la consultation 
et à l’accommodement incombe à la Couronne. Toutefois, 
cela ne signifie pas que des tiers ne peuvent jamais être 
tenus responsables envers des peuples autochtones.

 Enfin, l’obligation de consultation et d’accommode-
ment s’applique au gouvernement provincial. Les inté-
rêts acquis par la province sur les terres lors de l’Union 
sont subordonnés à tous intérêts autres que ceux que 
peut y avoir la province. Comme l’obligation de consul-
ter et d’accommoder qui est en litige dans la présente 
affaire est fondée sur l’affirmation par la province, avant 
l’Union, de sa souveraineté sur le territoire visé, la pro-
vince a acquis les terres sous réserve de cette obligation. 

 En l’espèce, la Couronne avait l’obligation de consul-
ter les Haïda au sujet du remplacement de la CFF 39. Les 
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les consultations soient utiles, elles doivent avoir lieu à 
l’étape de l’octroi ou du renouvellement de la CFF. De 
plus, la solidité de la preuve étayant l’existence d’un titre 
haïda et d’un droit haïda autorisant la récolte du cèdre 
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des mesures d’accommodement substantielles pour pro-
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 Pierre-Christian Labeau, for the intervener the 
Attorney General of Quebec.

 Written submissions only by Alexander MacBain 
Cameron, for the intervener the Attorney General of 
Nova Scotia.

 Graeme G. Mitchell, Q.C., and P. Mitch 
McAdam, for the intervener the Attorney General 
for Saskatchewan.

 Stanley H. Rutwind and Kurt Sandstrom, for the 
intervener the Attorney General of Alberta.

 Gregory J. McDade, Q.C., and John R. Rich, for 
the interveners the Squamish Indian Band and the 
Lax-kw’alaams Indian Band.

 Allan Donovan, for the intervener the Haisla 
Nation.

supplémentaires (2002), 216 D.L.R. (4th) 1, [2002] 
10 W.W.R. 587, 172 B.C.A.C. 75, 282 W.A.C. 75, 5 
B.C.L.R. (4th) 33, [2002] 4 C.N.L.R. 117, [2002] 
B.C.J. No. 1882 (QL), 2002 BCCA 462, qui a infirmé 
une décision de la Cour suprême de la Colombie-
Britannique (2000), 36 C.E.L.R. (N.S.) 155, [2001] 
2 C.N.L.R. 83, [2000] B.C.J. No. 2427 (QL), 2000 
BCSC 1280. Pourvoi de la Couronne rejeté. Pourvoi 
de Weyerhaeuser Co. accueilli.

 Paul J. Pearlman, c.r., et Kathryn L. Kickbush, 
pour les appelants le ministre des Forêts et le pro-
cureur général de la Colombie-Britannique au nom 
de Sa Majesté la Reine du chef de la province de la 
Colombie-Britannique.

 John J. L. Hunter, c.r., et K. Michael Stephens, 
pour l’appelante Weyerhaeuser Company Limited.

 Louise Mandell, c.r., Michael Jackson, c.r., 
Terri-Lynn Williams-Davidson, Gidfahl Gudsllaay 
et Cheryl Y. Sharvit, pour les intimés.

 Mitchell R. Taylor et Brian McLaughlin, pour 
l’intervenant le procureur général du Canada.

 E. Ria Tzimas et Mark Crow, pour l’intervenant le 
procureur général de l’Ontario.

 Pierre-Christian Labeau, pour l’intervenant le 
procureur général du Québec.

 Argumentation écrite seulement par Alexander 
MacBain Cameron, pour l’intervenant le procureur 
général de la Nouvelle-Écosse.

 Graeme G. Mitchell, c.r., et P. Mitch McAdam, 
pour l’intervenant le procureur général de la 
Saskatchewan.

 Stanley H. Rutwind et Kurt Sandstrom, pour l’in-
tervenant le procureur général de l’Alberta.

 Gregory J. McDade, c.r., et John R. Rich, pour 
les intervenantes la Bande indienne de Squamish et 
la Bande indienne des Lax-kw’alaams.

 Allan Donovan, pour l’intervenante la Nation 
haisla.
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 Hugh M. G. Braker, Q.C., Anja Brown, Arthur 
C. Pape and Jean Teillet, for the intervener the First 
Nations Summit.

 Robert C. Freedman, for the intervener the Dene 
Tha’ First Nation.

 Robert J. M. Janes and Dominique Nouvet, 
for the intervener Tenimgyet, aka Art Matthews, 
Gitxsan Hereditary Chief.

 Charles F. Willms and Kevin O’Callaghan, for 
the interveners the Business Council of British 
Columbia, the Aggregate Producers Association of 
British Columbia, the British Columbia and Yukon 
Chamber of Mines, the British Columbia Chamber 
of Commerce, the Council of Forest Industries and 
the Mining Association of British Columbia.

 Thomas F. Isaac, for the intervener the British 
Columbia Cattlemen’s Association.

 Stuart A. Rush, Q.C., for the intervener the 
Village of Port Clements.

 The judgment of the Court was delivered by

The Chief Justice — 

I. Introduction

 To the west of the mainland of British Columbia 
lie the Queen Charlotte Islands, the traditional 
homeland of the Haida people. Haida Gwaii, as the 
inhabitants call it, consists of two large islands and a 
number of smaller islands. For more than 100 years, 
the Haida people have claimed title to all the lands 
of the Haida Gwaii and the waters surrounding it. 
That title is still in the claims process and has not yet 
been legally recognized.

 The islands of Haida Gwaii are heavily forested. 
Spruce, hemlock and cedar abound. The most impor-
tant of these is the cedar which, since time imme-
morial, has played a central role in the economy and 
culture of the Haida people. It is from cedar that 
they made their ocean-going canoes, their clothing, 
their utensils and the totem poles that guarded their 

 Hugh M. G. Braker, c.r., Anja Brown, Arthur C. 
Pape et Jean Teillet, pour l’intervenant le Sommet 
des Premières nations.

 Robert C. Freedman, pour l’intervenante la 
Première nation Dene Tha’.

 Robert J. M. Janes et Dominique Nouvet, pour 
l’intervenant Tenimgyet, aussi connu sous le nom 
d’Art Matthews, chef héréditaire Gitxsan.

 Charles F. Willms et Kevin O’Callaghan, pour les 
intervenants Business Council of British Columbia, 
Aggregate Producers Association of British 
Columbia, British Columbia and Yukon Chamber 
of Mines, British Columbia Chamber of Commerce, 
Council of Forest Industries et Mining Association 
of British Columbia.

 Thomas F. Isaac, pour l’intervenante British 
Columbia Cattlemen’s Association.

 Stuart A. Rush, c.r., pour l’intervenant le village 
de Port Clements.

 Version française du jugement de la Cour rendu 
par

La Juge en chef — 

I. Introduction

 À l’ouest de la partie continentale de la Colombie-
Britannique s’étendent les îles de la Reine-Charlotte, 
patrie traditionnelle des Haïda. Les îles Haïda 
Gwaii, comme leurs habitants les appellent, se com-
posent de deux grandes îles et de plusieurs petites 
îles. Depuis plus de 100 ans, les Haïda revendiquent 
un titre sur les terres des îles Haïda Gwaii et les eaux 
les entourant. Ce titre en est toujours à l’étape de 
la revendication et n’a pas encore été juridiquement 
reconnu.

 Les îles Haïda Gwaii sont densément boisées. 
L’épinette, la pruche et le cèdre y foisonnent. Le 
plus important de ces arbres est le cèdre, qui, depuis 
des temps immémoriaux, joue un rôle central dans 
l’économie et la culture des Haïda. C’est à partir du 
cèdre qu’ils fabriquaient leurs canots maritimes, 
leurs vêtements, leurs ustensiles et les totems qui 
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lodges. The cedar forest remains central to their life 
and their conception of themselves. 

 The forests of Haida Gwaii have been logged 
since before the First World War. Portions of the 
island have been logged off. Other portions bear 
second-growth forest. In some areas, old-growth 
forests can still be found.

 The Province of British Columbia continues to 
issue licences to cut trees on Haida Gwaii to for-
estry companies. The modern name for these 
licenses are Tree Farm Licences, or T.F.L.’s. Such 
a licence is at the heart of this litigation. A large 
forestry firm, MacMillan Bloedel Limited acquired 
T.F.L. 39 in 1961, permitting it to harvest trees in 
an area designated as Block 6. In 1981, 1995 and 
2000, the Minister replaced T.F.L. 39 pursuant to 
procedures set out in the Forest Act, R.S.B.C. 1996, 
c. 157. In 1999, the Minister approved a transfer 
of T.F.L. 39 to Weyerhaeuser Company Limited 
(“Weyerhaeuser”). The Haida people challenged 
these replacements and the transfer, which were 
made without their consent and, since at least 1994, 
over their objections. Nevertheless, T.F.L. 39 con-
tinued.

 In January of 2000, the Haida people launched a 
lawsuit objecting to the three replacement decisions 
and the transfer of T.F.L. 39 to Weyerhaeuser and 
asking that they be set aside.  They argued legal 
encumbrance, equitable encumbrance and breach 
of fiduciary duty, all grounded in their assertion of 
Aboriginal title.

 This brings us to the issue before this Court. The 
government holds legal title to the land. Exercising 
that legal title, it has granted Weyerhaeuser the 
right to harvest the forests in Block 6 of the land. 
But the Haida people also claim title to the land — 
title which they are in the process of trying to 
prove — and object to the harvesting of the forests 
on Block 6 as proposed in T.F.L. 39. In this situa-
tion, what duty if any does the government owe the 

protégeaient leurs habitations. La forêt de cèdres 
demeure essentielle à leur vie et à la conception 
qu’ils se font d’eux-mêmes.

 Les forêts des îles Haïda Gwaii étaient déjà exploi-
tées avant la Première Guerre mondiale. Certaines 
parties du territoire ont été coupées à blanc. D’autres 
sont occupées par une forêt secondaire. Dans cer-
taines régions, on peut encore trouver de vieilles 
forêts.

 La province de la Colombie-Britannique conti-
nue de délivrer à des compagnies forestières des 
permis de coupe autorisant l’abattage d’arbres sur 
les îles Haïda Gwaii. Ce sont ces permis, mainte-
nant appelés [TRADUCTION] « concessions de ferme 
forestière » (« CFF »), qui sont au cœur du présent 
litige. En 1961, MacMillan Bloedel Limited, une 
grosse compagnie forestière, a obtenu la CFF 39, 
qui lui permettait de récolter des arbres dans la 
région connue sous le nom de « Bloc 6 ». En 1981, 
en 1995 et en l’an 2000, le ministre a remplacé la 
CFF 39 conformément à la procédure prévue par 
la Forest Act, R.S.B.C. 1996, ch. 157. En 1999, il 
a autorisé la cession de la CFF 39 à Weyerhaeuser 
Company Limited (« Weyerhaeuser »). Les Haïda 
ont contesté ces remplacements et cette ces-
sion, qui ont été effectués sans leur consente-
ment et, depuis 1994 au moins, en dépit de leurs 
objections. La CFF 39 est cependant restée en  
vigueur.

 En janvier 2000, les Haïda ont engagé une procé-
dure par laquelle ils s’opposent aux trois remplace-
ments et à la cession de la CFF 39 à Weyerhaeuser, 
et demandent leur annulation. Invoquant l’existence 
d’un titre ancestral, ils ont plaidé grèvement en 
common law, grèvement en equity et manquement à 
l’obligation de fiduciaire.

 Cela nous amène à la question dont la Cour est 
saisie. Le gouvernement détient le titre en common 
law sur les terres en question. Dans l’exercice 
des pouvoirs que lui confère ce titre, il a accordé 
à Weyerhaeuser le droit d’exploiter les forêts du 
Bloc 6. Mais les Haïda prétendent également déte-
nir un titre sur ces terres — titre dont ils tentent 
actuellement d’établir l’existence — et s’opposent 
à l’exploitation des forêts du Bloc 6 prévue par la  
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Haida people? More concretely, is the government 
required to consult with them about decisions to 
harvest the forests and to accommodate their con-
cerns about what if any forest in Block 6 should be 
harvested before they have proven their title to land 
and their Aboriginal rights?

 The stakes are huge. The Haida argue that absent 
consultation and accommodation, they will win 
their title but find themselves deprived of forests 
that are vital to their economy and their culture. 
Forests take generations to mature, they point out, 
and old-growth forests can never be replaced. The 
Haida’s claim to title to Haida Gwaii is strong, as 
found by the chambers judge. But it is also complex 
and will take many years to prove. In the mean-
time, the Haida argue, their heritage will be irre-
trievably despoiled.

 The government, in turn, argues that it has the 
right and responsibility to manage the forest resource 
for the good of all British Columbians, and that until 
the Haida people formally prove their claim, they 
have no legal right to be consulted or have their 
needs and interests accommodated.  

 The chambers judge found that the govern-
ment has a moral, but not a legal, duty to negotiate 
with the Haida people: [2001] 2 C.N.L.R. 83, 2000 
BCSC 1280. The British Columbia Court of Appeal 
reversed this decision, holding that both the govern-
ment and Weyerhaeuser have a duty to consult with 
and accommodate the Haida people with respect to 
harvesting timber from Block 6: (2002), 99 B.C.L.R. 
(3d) 209, 2002 BCCA 147, with supplementary rea-
sons (2002), 5 B.C.L.R. (4th) 33, 2002 BCCA 462.

CFF 39. Dans ces circonstances, le gouvernement 
est-il tenu à une obligation envers les Haïda et, si 
oui, laquelle? De façon plus concrète, a-t-il l’obli-
gation de consulter les Haïda avant de prendre des 
décisions concernant l’exploitation des forêts et de 
trouver des accommodements à leurs préoccupa-
tions quant à la question de savoir si les forêts du 
Bloc 6 peuvent être exploitées — et, dans l’affir-
mative, lesquelles — avant qu’ils aient pu établir 
l’existence de leur titre sur les terres et leurs droits 
ancestraux?

 Les enjeux sont énormes. Les Haïda font valoir 
que, si on ne procède pas à ces consultation et 
accommodement, ils obtiendront leur titre mais se 
retrouveront privés de forêts qui sont vitales à leur 
économie et à leur culture. Il faut des générations 
aux forêts pour parvenir à maturité, soulignent- 
ils, et les vieilles forêts sont irremplaçables. 
Comme a conclu le juge en son cabinet, leur reven-
dication du titre sur les îles Haïda Gwaii s’appuie 
sur des arguments solides. Mais elle est égale-
ment complexe, et il faudra de nombreuses années 
pour l’établir. Les Haïda affirment qu’entre-temps 
ils auront été irrémédiablement dépouillés de leur  
héritage.

 Le gouvernement, pour sa part, soutient qu’il 
a le droit et le devoir d’aménager les ressources 
forestières dans l’intérêt de tous les habitants de la 
Colombie-Britannique et que, tant que les Haïda 
n’auront pas formellement établi le bien-fondé de 
leur revendication, ils n’ont aucun droit à des consul-
tations ou à des accommodements à leurs besoins et  
intérêts.

 Le juge en son cabinet a décidé que le gouver-
nement a l’obligation morale, mais non légale, de 
négocier avec les Haïda : [2001] 2 C.N.L.R. 83, 
2000 BCSC 1280. La Cour d’appel de la Colombie-
Britannique a infirmé cette décision, déclarant que 
le gouvernement et Weyerhaeuser ont tous deux 
l’obligation de consulter les Haïda et de trouver des 
accommodements à leurs préoccupations en ce qui 
concerne la récolte de bois sur le bloc 6 : (2002), 
99 B.C.L.R. (3d) 209, 2002 BCCA 147, avec motifs 
supplémentaires (2002), 5 B.C.L.R. (4th) 33, 2002 
BCCA 462.
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 I conclude that the government has a legal 
duty to consult with the Haida people about the  
harvest of timber from Block 6, including decisions 
to transfer or replace Tree Farm Licences. Good 
faith consultation may in turn lead to an obligation 
to accommodate Haida concerns in the harvesting 
of timber, although what accommodation if any 
may be required cannot at this time be ascertained. 
Consultation must be meaningful. There is no duty 
to reach agreement. The duty to consult and, if 
appropriate, accommodate cannot be discharged by 
delegation to Weyerhaeuser. Nor does Weyerhaeuser 
owe any independent duty to consult with or accom-
modate the Haida people’s concerns, although the 
possibility remains that it could become liable for 
assumed obligations. It follows that I would dis-
miss the Crown’s appeal and allow the appeal of 
Weyerhaeuser.

 This case is the first of its kind to reach this Court. 
Our task is the modest one of establishing a gen-
eral framework for the duty to consult and accom-
modate, where indicated, before Aboriginal title or 
rights claims have been decided. As this framework 
is applied, courts, in the age-old tradition of the 
common law, will be called on to fill in the details 
of the duty to consult and accommodate.

II. Analysis

A. Does the Law of Injunctions Govern This 
Situation?

 It is argued that the Haida’s proper remedy is to 
apply for an interlocutory injunction against the gov-
ernment and Weyerhaeuser, and that therefore it is 
unnecessary to consider a duty to consult or accom-
modate. In RJR — MacDonald Inc. v. Canada 
(Attorney General), [1994] 1 S.C.R. 311, the require-
ments for obtaining an interlocutory injunction were 
reviewed. The plaintiff must establish: (1) a serious 
issue to be tried; (2) that irreparable harm will be 

 Je conclus que le gouvernement est légalement 
tenu de consulter les Haïda au sujet de la récolte 
de bois sur le bloc 6, y compris en ce qui con-
cerne la cession ou le remplacement des CFF. Une  
consultation menée de bonne foi pourrait à son 
tour entraîner l’obligation de trouver des accom-
modements aux préoccupations des Haïda à propos 
de la récolte de bois, mais il est impossible pour 
le moment de préciser le genre d’accommodement 
qui s’impose, à supposer qu’une telle mesure soit 
requise. Il faut une véritable consultation. Les inté-
ressés n’ont aucune obligation de parvenir à une 
entente. Le gouvernement ne peut se décharger des 
obligations de consultation et d’accommodement 
en les déléguant à Weyerhaeuser. De son côté, 
cette dernière n’a pas d’obligation indépendante de 
consulter les Haïda ou de trouver des accommode-
ments à leurs préoccupations, bien qu’il demeure 
possible qu’elle soit tenue responsable à l’égard 
d’obligations qu’elle aurait assumées. Je suis donc 
d’avis de rejeter l’appel de la Couronne et d’ac-
cueillir l’appel de Weyerhaeuser.

 Il s’agit de la première affaire du genre à être 
soumise à la Cour. Notre tâche se limite modes-
tement à établir le cadre général d’application, 
dans les cas indiqués, de l’obligation de consulta-
tion et d’accommodement avant que les revendica-
tions de titre et droits ancestraux soient tranchées. 
Au fur et à mesure de l’application de ce cadre, 
les tribunaux seront appelés, conformément à la 
méthode traditionnelle de la common law, à pré-
ciser l’obligation de consultation et d’accommo- 
dement.

II. Analyse

A. Le droit en matière d’injonction s’applique-t-il 
en l’espèce?

 On fait valoir que le recours approprié pour les 
Haïda consiste à demander une injonction interlocu-
toire contre le gouvernement et contre Weyerhaeuser 
et qu’il est en conséquence inutile d’examiner la 
question de l’existence de l’obligation de consulter 
ou d’accommoder. Dans RJR — MacDonald Inc. 
c. Canada (Procureur général), [1994] 1 R.C.S. 
311, les critères à respecter pour obtenir une injonc-
tion interlocutoire ont été examinés. Le demandeur 
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suffered if the injunction is not granted; and (3) that 
the balance of convenience favours the injunction.

 It is open to plaintiffs like the Haida to seek an 
interlocutory injunction. However, it does not follow 
that they are confined to that remedy. If plaintiffs 
can prove a special obligation giving rise to a duty 
to consult or accommodate, they are free to pursue 
these remedies. Here the Haida rely on the obliga-
tion flowing from the honour of the Crown toward 
Aboriginal peoples.

 Interlocutory injunctions may offer only par-
tial imperfect relief. First, as mentioned, they may 
not capture the full obligation on the government 
alleged by the Haida. Second, they typically repre-
sent an all-or-nothing solution. Either the project 
goes ahead or it halts. By contrast, the alleged duty 
to consult and accommodate by its very nature 
entails balancing of Aboriginal and other inter-
ests and thus lies closer to the aim of reconcilia-
tion at the heart of Crown-Aboriginal relations, as 
set out in R. v. Van der Peet, [1996] 2 S.C.R. 507, 
at para. 31, and Delgamuukw v. British Columbia, 
[1997] 3 S.C.R. 1010, at para. 186. Third, the bal-
ance of convenience test tips the scales in favour 
of protecting jobs and government revenues, with 
the result that Aboriginal interests tend to “lose” 
outright pending a final determination of the issue, 
instead of being balanced appropriately against 
conflicting concerns: J. J. L. Hunter, “Advancing 
Aboriginal Title Claims after Delgamuukw: The 
Role of the Injunction” (June 2000). Fourth, inter-
locutory injunctions are designed as a stop-gap 
remedy pending litigation of the underlying issue. 
Aboriginal claims litigation can be very complex 
and require years and even decades to resolve in 
the courts. An interlocutory injunction over such a 
long period of time might work unnecessary preju-
dice and may diminish incentives on the part of the 
successful party to compromise. While Aboriginal 
claims can be and are pursued through litigation, 
negotiation is a preferable way of reconciling state 

doit établir les éléments suivants : (1) il existe une 
question sérieuse à juger; (2) le refus de l’injonc-
tion causera un préjudice irréparable; (3) la pré-
pondérance des inconvénients favorise l’octroi de  
l’injonction.

 Il est loisible à des demandeurs comme les 
Haïda de demander une injonction interlocutoire. 
Cependant, cela ne signifie pas qu’il s’agit là de leur 
seul recours. Si des demandeurs sont en mesure 
d’établir l’existence d’une obligation particulière 
donnant naissance à l’obligation de consulter ou 
d’accommoder, ils sont libres de demander l’applica-
tion de ces mesures. Ici, les Haïda invoquent l’obli-
gation découlant du principe que la Couronne doit 
agir honorablement envers les peuples autochtones.

 L’injonction interlocutoire n’offre parfois qu’une 
réparation partielle et imparfaite. Premièrement, 
comme nous l’avons déjà mentionné, elle peut ne 
pas faire apparaître toute l’obligation du gouverne-
ment, qui, selon les Haïda, incombe au gouverne-
ment. Deuxièmement, elle représente généralement 
la solution du tout ou rien. Ou le projet se poursuit, 
ou il s’arrête. Par contre, l’obligation de consulter et 
d’accommoder invoquée en l’espèce nécessite, de 
par sa nature même, une mise en balance des inté-
rêts autochtones et des intérêts non autochtones et 
se rapproche donc de l’objectif de conciliation qui 
est au cœur des rapports entre la Couronne et les 
Autochtones et qui a été énoncé dans les arrêts R. 
c. Van der Peet, [1996] 2 R.C.S. 507, par. 31, et 
Delgamuukw c. Colombie-Britannique, [1997] 3 
R.C.S. 1010, par. 186. Troisièmement, le critère de 
la balance des inconvénients fait pencher la balance 
du côté de la protection des emplois et des recettes 
de l’État, de sorte que les intérêts autochtones 
tendent à « être écartés » totalement jusqu’à ce 
que la question en litige ait été tranchée de façon 
définitive, au lieu d’être convenablement mis en 
balance avec les préoccupations opposées : J. J. L. 
Hunter, « Advancing Aboriginal Title Claims after 
Delgamuukw : The Role of the Injunction » (juin 
2000). Quatrièmement, l’injonction interlocutoire 
est considérée comme une mesure corrective pro-
visoire jusqu’à ce que le tribunal ait statué sur la 
question litigieuse fondamentale. Les affaires por-
tant sur des revendications autochtones peuvent 
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and Aboriginal interests. For all these reasons, 
interlocutory injunctions may fail to adequately 
take account of Aboriginal interests prior to their 
final determination. 

 I conclude that the remedy of interlocutory injunc-
tion does not preclude the Haida’s claim. We must 
go further and see whether the special relationship 
with the Crown upon which the Haida rely gives 
rise to a duty to consult and, if appropriate, accom-
modate. In what follows, I discuss the source of the 
duty, when the duty arises, the scope and content of 
the duty, whether the duty extends to third parties, 
and whether it applies to the provincial government 
and not exclusively the federal government. I then 
apply the conclusions flowing from this discussion 
to the facts of this case.

B. The Source of a Duty to Consult and 
Accommodate

 The government’s duty to consult with Aboriginal 
peoples and accommodate their interests is grounded 
in the honour of the Crown. The honour of the Crown 
is always at stake in its dealings with Aboriginal peo-
ples: see for example R. v. Badger, [1996] 1 S.C.R. 
771, at para. 41; R. v. Marshall, [1999] 3 S.C.R. 456. 
It is not a mere incantation, but rather a core precept 
that finds its application in concrete practices.

 The historical roots of the principle of the 
honour of the Crown suggest that it must be under-
stood generously in order to reflect the underly-
ing realities from which it stems. In all its deal-
ings with Aboriginal peoples, from the assertion 
of sovereignty to the resolution of claims and the 
implementation of treaties, the Crown must act  

être extrêmement complexes et prendre des années, 
voire des décennies, avant d’être tranchées par les 
tribunaux. L’application d’une injonction interlocu-
toire pendant une si longue période pourrait causer 
des préjudices inutiles et pourrait inciter la partie en 
bénéficiant à faire moins de compromis. Même si 
les revendications autochtones sont et peuvent être 
réglées dans le cadre de litiges, il est préférable de 
recourir à la négociation pour concilier les intérêts 
de la Couronne et ceux des Autochtones. Pour toutes 
ces raisons, il est possible qu’une injonction interlo-
cutoire ne tienne pas suffisamment compte des inté-
rêts autochtones avant qu’une décision définitive soit 
rendue au sujet de ceux-ci.

 J’estime que le recours en injonction interlo-
cutoire ne fait pas obstacle à la revendication des 
Haïda. Nous devons aller plus loin et décider si les 
rapports particuliers avec la Couronne qu’invoquent 
les Haïda font naître une obligation de consulter et, 
s’il y a lieu, d’accommoder. Je vais maintenant analy-
ser la source de l’obligation, le moment où elle prend 
naissance, sa portée et son contenu, la question de 
savoir si elle vise aussi les tiers et si elle s’applique 
au gouvernement provincial, et non exclusivement 
au gouvernement fédéral. J’appliquerai ensuite les 
conclusions de cette analyse aux faits de l’espèce.

B. La source de l’obligation de consulter et d’ac-
commoder

 L’obligation du gouvernement de consulter les 
peuples autochtones et de prendre en compte leurs 
intérêts découle du principe de l’honneur de la 
Couronne. L’honneur de la Couronne est toujours en 
jeu lorsque cette dernière transige avec les peuples 
autochtones : voir par exemple R. c. Badger, [1996] 
1 R.C.S. 771, par. 41; R. c. Marshall, [1999] 3 R.C.S. 
456. Il ne s’agit pas simplement d’une belle formule, 
mais d’un précepte fondamental qui peut s’appliquer 
dans des situations concrètes.

 Les origines historiques du principe de l’hon-
neur de la Couronne tendent à indiquer que ce der-
nier doit recevoir une interprétation généreuse afin 
de refléter les réalités sous-jacentes dont il découle. 
Dans tous ses rapports avec les peuples autochtones, 
qu’il s’agisse de l’affirmation de sa souveraineté, du 
règlement de revendications ou de la mise en œuvre 
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honourably. Nothing less is required if we are to 
achieve “the reconciliation of the pre-existence 
of aboriginal societies with the sovereignty of the 
Crown”: Delgamuukw, supra, at para. 186, quoting 
Van der Peet, supra, at para. 31. 

 The honour of the Crown gives rise to different 
duties in different circumstances. Where the Crown 
has assumed discretionary control over specific 
Aboriginal interests, the honour of the Crown gives 
rise to a fiduciary duty: Wewaykum Indian Band v. 
Canada, [2002] 4 S.C.R. 245, 2002 SCC 79, at para. 
79. The content of the fiduciary duty may vary to 
take into account the Crown’s other, broader obli-
gations. However, the duty’s fulfilment requires 
that the Crown act with reference to the Aboriginal 
group’s best interest in exercising discretionary con-
trol over the specific Aboriginal interest at stake. As 
explained in Wewaykum, at para. 81, the term “fidu-
ciary duty” does not connote a universal trust rela-
tionship encompassing all aspects of the relation-
ship between the Crown and Aboriginal peoples: 

 . . . “fiduciary duty” as a source of plenary Crown liabil-
ity covering all aspects of the Crown-Indian band rela-
tionship . . . overshoots the mark. The fiduciary duty 
imposed on the Crown does not exist at large but in rela-
tion to specific Indian interests.

Here, Aboriginal rights and title have been asserted 
but have not been defined or proven. The Aboriginal 
interest in question is insufficiently specific for the 
honour of the Crown to mandate that the Crown act 
in the Aboriginal group’s best interest, as a fiduci-
ary, in exercising discretionary control over the sub-
ject of the right or title.

 The honour of the Crown also infuses the pro-
cesses of treaty making and treaty interpretation. In 
making and applying treaties, the Crown must act 
with honour and integrity, avoiding even the appear-
ance of “sharp dealing” (Badger, at para. 41). Thus 
in Marshall, supra, at para. 4, the majority of this 
Court supported its interpretation of a treaty by 

de traités, la Couronne doit agir honorablement. Il 
s’agit là du minimum requis pour parvenir à « con-
cilier la préexistence des sociétés autochtones et la 
souveraineté de Sa Majesté » : Delgamuukw, pré-
cité, par. 186, citant Van der Peet, précité, par. 31.

 L’honneur de la Couronne fait naître différen-
tes obligations selon les circonstances. Lorsque la 
Couronne assume des pouvoirs discrétionnaires à 
l’égard d’intérêts autochtones particuliers, le prin-
cipe de l’honneur de la Couronne donne naissance 
à une obligation de fiduciaire : Bande indienne 
Wewaykum c. Canada, [2002] 4 R.C.S. 245, 2002 
CSC 79, par. 79. Le contenu de l’obligation de fidu-
ciaire peut varier en fonction des autres obligations, 
plus larges, de la Couronne. Cependant, pour s’ac-
quitter de son obligation de fiduciaire, la Couronne 
doit agir dans le meilleur intérêt du groupe autoch-
tone lorsqu’elle exerce des pouvoirs discrétionnaires 
à l’égard des intérêts autochtones en jeu. Comme il 
est expliqué dans Wewaykum, par. 81, l’expression 
« obligation de fiduciaire » ne dénote pas un rapport 
fiduciaire universel englobant tous les aspects des 
rapports entre la Couronne et les peuples autoch- 
tones :

. . . [considérer l’] « obligation de fiduciaire » [. . .] 
comme si elle imposait à la Couronne une responsabilité 
totale à l’égard de tous les aspects des rapports entre la 
Couronne et les bandes indiennes[, c’est] aller trop loin. 
L’obligation de fiduciaire incombant à la Couronne n’a 
pas un caractère général, mais existe plutôt à l’égard de 
droits particuliers des Indiens.

En l’espèce, des droits et un titre ancestraux ont 
été revendiqués, mais n’ont pas été définis ou prou-
vés. L’intérêt autochtone en question n’est pas suffi-
samment précis pour que l’honneur de la Couronne 
oblige celle-ci à agir, comme fiduciaire, dans le 
meilleur intérêt du groupe autochtone lorsqu’elle 
exerce des pouvoirs discrétionnaires à l’égard de 
l’objet du droit ou du titre.

 L’honneur de la Couronne imprègne également 
les processus de négociation et d’interprétation des 
traités. Lorsqu’elle conclut et applique un traité, 
la Couronne doit agir avec honneur et intégrité, et 
éviter la moindre apparence de « manœuvres mal-
honnêtes » (Badger, par. 41). Ainsi, dans Marshall, 
précité, par. 4, les juges majoritaires de la Cour ont 
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stating that “nothing less would uphold the honour 
and integrity of the Crown in its dealings with the 
Mi’kmaq people to secure their peace and friend-
ship . . .”.

 Where treaties remain to be concluded, the 
honour of the Crown requires negotiations lead-
ing to a just settlement of Aboriginal claims: R. 
v. Sparrow, [1990] 1 S.C.R. 1075, at pp. 1105-6. 
Treaties serve to reconcile pre-existing Aboriginal 
sovereignty with assumed Crown sovereignty, and 
to define Aboriginal rights guaranteed by s. 35 of 
the Constitution Act, 1982. Section 35 represents 
a promise of rights recognition, and “[i]t is always 
assumed that the Crown intends to fulfil its prom-
ises” (Badger, supra, at para. 41). This promise is 
realized and sovereignty claims reconciled through 
the process of honourable negotiation. It is a cor-
ollary of s. 35 that the Crown act honourably in 
defining the rights it guarantees and in reconcil-
ing them with other rights and interests. This, in 
turn, implies a duty to consult and, if appropriate, 
accommodate.

 This duty to consult is recognized and discussed 
in the jurisprudence. In Sparrow, supra, at p. 1119, 
this Court affirmed a duty to consult with west-coast 
Salish asserting an unresolved right to fish. Dickson 
C.J. and La Forest J. wrote that one of the factors in 
determining whether limits on the right were jus-
tified is “whether the aboriginal group in question 
has been consulted with respect to the conservation 
measures being implemented”.

 The Court affirmed the duty to consult regarding 
resources to which Aboriginal peoples make claim 
a few years later in R. v. Nikal, [1996] 1 S.C.R. 1013, 
where Cory J. wrote: “So long as every reasonable 
effort is made to inform and to consult, such efforts 
would suffice to meet the justification requirement” 
(para. 110).

justifié leur interprétation du traité en déclarant que 
« rien de moins ne saurait protéger l’honneur et l’in-
tégrité de la Couronne dans ses rapports avec les 
Mi’kmaq en vue d’établir la paix avec eux et de s’as-
surer leur amitié . . . ».

 Tant qu’un traité n’a pas été conclu, l’honneur 
de la Couronne exige la tenue de négociations 
menant à un règlement équitable des revendications 
autochtones : R. c. Sparrow, [1990] 1 R.C.S. 1075, 
p. 1105-1106. Les traités permettent de concilier la 
souveraineté autochtone préexistante et la souve-
raineté proclamée de la Couronne, et ils servent à 
définir les droits ancestraux garantis par l’art. 35 de 
la Loi constitutionnelle de 1982. L’article 35 promet 
la reconnaissance de droits, et « [i]l faut toujours 
présumer que [la Couronne] entend respecter ses 
promesses » (Badger, précité, par. 41). Un proces-
sus de négociation honnête permet de concrétiser 
cette promesse et de concilier les revendications de 
souveraineté respectives. L’article 35 a pour corol-
laire que la Couronne doit agir honorablement lors-
qu’il s’agit de définir les droits garantis par celui-ci 
et de les concilier avec d’autres droits et intérêts. 
Cette obligation emporte à son tour celle de consul-
ter et, s’il y a lieu, d’accommoder.

 Cette obligation de consulter a été reconnue et 
analysée dans la jurisprudence. Dans Sparrow, pré-
cité, p. 1119, la Cour a confirmé l’existence de l’obli-
gation de consulter les Salish de la côte ouest qui 
revendiquaient un droit de pêche non encore reconnu. 
Le juge en chef Dickson et le juge La Forest ont écrit 
que, pour déterminer si les restrictions imposées au 
droit sont justifiées, il faut notamment se demander 
« si le groupe d’autochtones en question a été con-
sulté au sujet des mesures de conservation mises en 
œuvre ».

 Quelques années plus tard, la Cour a confirmé 
l’existence de l’obligation de consultation à l’égard 
des ressources visées par une revendication autoch-
tone dans R. c. Nikal, [1996] 1 R.C.S. 1013, où le 
juge Cory a écrit que « [d]ans la mesure où tous les 
efforts raisonnables ont été déployés pour informer 
et consulter, on a alors satisfait à l’obligation de jus-
tifier » (par. 110).

20

21

22
20

04
 S

C
C

 7
3 

(C
an

LI
I)



525NATION HAÏDA c. C.-B. (MINISTRE DES FORÊTS)  La Juge en chef[2004] 3 R.C.S.

 In the companion case of R. v. Gladstone, [1996] 
2 S.C.R. 723, Lamer C.J. referred to the need for 
“consultation and compensation”, and to consider 
“how the government has accommodated differ-
ent aboriginal rights in a particular fishery . . ., how 
important the fishery is to the economic and mate-
rial well-being of the band in question, and the cri-
teria taken into account by the government in, for 
example, allocating commercial licences amongst 
different users” (para. 64).

 The Court’s seminal decision in Delgamuukw, 
supra, at para. 168, in the context of a claim for title 
to land and resources, confirmed and expanded on 
the duty to consult, suggesting the content of the 
duty varied with the circumstances: from a mini-
mum “duty to discuss important decisions” where 
the “breach is less serious or relatively minor”; 
through the “significantly deeper than mere con-
sultation” that is required in “most cases”; to “full 
consent of [the] aboriginal nation” on very serious 
issues. These words apply as much to unresolved 
claims as to intrusions on settled claims.

 Put simply, Canada’s Aboriginal peoples were 
here when Europeans came, and were never con-
quered. Many bands reconciled their claims with 
the sovereignty of the Crown through negotiated 
treaties. Others, notably in British Columbia, have 
yet to do so. The potential rights embedded in these 
claims are protected by s. 35 of the Constitution 
Act, 1982. The honour of the Crown requires 
that these rights be determined, recognized and 
respected. This, in turn, requires the Crown, acting 
honourably, to participate in processes of negotia-
tion. While this process continues, the honour of 
the Crown may require it to consult and, where 
indicated, accommodate Aboriginal interests.

 Dans l’arrêt connexe R. c. Gladstone, [1996] 
2 R.C.S. 723, le juge en chef Lamer a fait état 
de la nécessité « [des] consultations et [de] 
l’indemnisation », et de la nécessité d’exami-
ner « la manière dont l’État a concilié les diffé-
rents droits ancestraux visant une pêche donnée 
[. . .], l’importance de la pêche pour le bien-être 
économique et matériel de la bande en ques-
tion, ainsi que les critères appliqués par l’État, 
par exemple, dans la répartition des permis de 
pêche commerciale entre les divers usagers »  
(par. 64).

 Au paragraphe 168 de l’arrêt de principe 
Delgamuukw, précité, prononcé dans le contexte 
d’une revendication de titre sur des terres et des 
ressources, la Cour a confirmé l’existence de l’obli-
gation de consulter et a précisé cette obligation, 
affirmant que son contenu variait selon les circons-
tances : de la simple « obligation de discuter des 
décisions importantes » « lorsque le manquement 
est moins grave ou relativement mineur », en pas-
sant par l’obligation nécessitant « beaucoup plus 
qu’une simple consultation » qui s’impose « [d]ans 
la plupart des cas », jusqu’à la nécessité d’obtenir le 
« consentement [de la] nation autochtone » sur les 
questions très importantes. Ces remarques s’appli-
quent autant aux revendications non réglées qu’aux 
revendications déjà réglées et auxquelles il est porté 
atteinte.

 En bref, les Autochtones du Canada étaient déjà 
ici à l’arrivée des Européens; ils n’ont jamais été 
conquis. De nombreuses bandes ont concilié leurs 
revendications avec la souveraineté de la Couronne 
en négociant des traités. D’autres, notamment en 
Colombie-Britannique, ne l’ont pas encore fait. 
Les droits potentiels visés par ces revendications 
sont protégés par l’art. 35 de la Loi constitution-
nelle de 1982. L’honneur de la Couronne com-
mande que ces droits soient déterminés, recon-
nus et respectés. Pour ce faire, la Couronne doit 
agir honorablement et négocier. Au cours des 
négociations, l’honneur de la Couronne peut obli-
ger celle-ci à consulter les Autochtones et, s’il y 
a lieu, à trouver des accommodements à leurs  
intérêts.
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C. When the Duty to Consult and Accommodate 
Arises

 Honourable negotiation implies a duty to consult 
with Aboriginal claimants and conclude an honour-
able agreement reflecting the claimants’ inherent 
rights. But proving rights may take time, sometimes 
a very long time. In the meantime, how are the inter-
ests under discussion to be treated? Underlying this 
question is the need to reconcile prior Aboriginal 
occupation of the land with the reality of Crown 
sovereignty. Is the Crown, under the aegis of its 
asserted sovereignty, entitled to use the resources at 
issue as it chooses, pending proof and resolution of 
the Aboriginal claim? Or must it adjust its conduct 
to reflect the as yet unresolved rights claimed by the 
Aboriginal claimants?

 The answer, once again, lies in the honour of 
the Crown. The Crown, acting honourably, cannot 
cavalierly run roughshod over Aboriginal interests 
where claims affecting these interests are being 
seriously pursued in the process of treaty negotia-
tion and proof. It must respect these potential, but 
yet unproven, interests. The Crown is not rendered 
impotent. It may continue to manage the resource in 
question pending claims resolution. But, depending 
on the circumstances, discussed more fully below, 
the honour of the Crown may require it to consult 
with and reasonably accommodate Aboriginal inter-
ests pending resolution of the claim. To unilaterally 
exploit a claimed resource during the process of 
proving and resolving the Aboriginal claim to that 
resource, may be to deprive the Aboriginal claim-
ants of some or all of the benefit of the resource. 
That is not honourable.

 The government argues that it is under no duty 
to consult and accommodate prior to final determi-
nation of the scope and content of the right. Prior 
to proof of the right, it is argued, there exists only 

C. Le moment où l’obligation de consulter et d’ac-
commoder prend naissance

 L’obligation de négocier honorablement emporte 
celle de consulter les demandeurs autochtones et de 
parvenir à une entente honorable, qui tienne compte 
de leurs droits inhérents. Mais prouver l’existence de 
droits peut prendre du temps, parfois même beau-
coup de temps. Comment faut-il traiter les intérêts 
en jeu dans l’intervalle? Pour répondre à cette ques-
tion, il faut tenir compte de la nécessité de conci-
lier l’occupation antérieure des terres par les peu-
ples autochtones et la réalité de la souveraineté de la 
Couronne. Celle-ci peut-elle, en vertu de la souve-
raineté qu’elle a proclamée, exploiter les ressources 
en question comme bon lui semble en attendant que 
la revendication autochtone soit établie et réglée? 
Ou doit-elle plutôt adapter son comportement de 
manière à tenir compte des droits, non encore recon-
nus, visés par cette revendication?

 La réponse à cette question découle, encore une 
fois, de l’honneur de la Couronne. Si cette dernière 
entend agir honorablement, elle ne peut traiter cava-
lièrement les intérêts autochtones qui font l’objet de 
revendications sérieuses dans le cadre du proces-
sus de négociation et d’établissement d’un traité. 
Elle doit respecter ces intérêts potentiels mais non 
encore reconnus. La Couronne n’est pas paralysée 
pour autant. Elle peut continuer à gérer les ressour-
ces en question en attendant le règlement des reven-
dications. Toutefois, selon les circonstances, ques-
tion examinée de façon plus approfondie plus loin, 
le principe de l’honneur de la Couronne peut obli-
ger celle-ci à consulter les Autochtones et à prendre 
raisonnablement en compte leurs intérêts jusqu’au 
règlement de la revendication. Le fait d’exploiter 
unilatéralement une ressource faisant l’objet d’une 
revendication au cours du processus visant à éta-
blir et à régler cette revendication peut revenir à 
dépouiller les demandeurs autochtones d’une partie 
ou de l’ensemble des avantages liés à cette ressource. 
Agir ainsi n’est pas une attitude honorable.

 Le gouvernement prétend qu’il n’a aucune obliga-
tion de consulter et d’accommoder tant qu’une déci-
sion définitive n’a pas été rendue quant à la portée 
et au contenu du droit. Avant que le droit ne soit 
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a broad, common law “duty of fairness”, based on 
the general rule that an administrative decision that 
affects the “rights, privileges or interests of an indi-
vidual” triggers application of the duty of fairness: 
Cardinal v. Director of Kent Institution, [1985] 2 
S.C.R. 643, at p. 653; Baker v. Canada (Minister of 
Citizenship and Immigration), [1999] 2 S.C.R. 817, 
at para. 20. The government asserts that, beyond 
general administrative law obligations, a duty to 
consult and accommodate arises only where the 
government has taken on the obligation of pro-
tecting a specific Aboriginal interest or is seeking 
to limit an established Aboriginal interest. In the 
result, the government submits that there is no legal 
duty to consult and accommodate Haida interests at 
this stage, although it concedes there may be “sound 
practical and policy reasons” to do so. 

 The government cites both authority and policy in 
support of its position. It relies on Sparrow, supra, at 
pp. 1110-13 and 1119, where the scope and content of 
the right were determined and infringement estab-
lished, prior to consideration of whether infringe-
ment was justified. The government argues that its 
position also finds support in the perspective of the 
Ontario Court of Appeal in TransCanada Pipelines 
Ltd. v. Beardmore (Township) (2000), 186 D.L.R. 
(4th) 403, which held that “what triggers a consid-
eration of the Crown’s duty to consult is a show-
ing by the First Nation of a violation of an existing 
Aboriginal or treaty right recognized and affirmed 
by s. 35(1)” (para. 120). 

 As for policy, the government points to practical 
difficulties in the enforcement of a duty to consult or 
accommodate unproven claims. If the duty to con-
sult varies with the circumstances from a “mere” 
duty to notify and listen at one end of the spectrum 
to a requirement of Aboriginal consent at the other 
end, how, the government asks, are the parties to 
agree which level is appropriate in the face of con-
tested claims and rights? And if they cannot agree, 
how are courts or tribunals to determine this? The 

établi, affirme-t-on, il n’existe qu’une « obligation 
d’équité » générale en common law, fondée sur la 
règle générale selon laquelle une décision adminis-
trative qui touche « les droits, privilèges ou biens 
d’une personne » entraîne l’application de cette obli-
gation d’équité : Cardinal c. Directeur de l’établis-
sement Kent, [1985] 2 R.C.S. 643, p. 653; Baker c. 
Canada (Ministre de la Citoyenneté et de l’Immi-
gration), [1999] 2 R.C.S. 817, par. 20. Le gouverne-
ment affirme que, en dehors des obligations géné-
rales découlant du droit administratif, l’obligation 
de consulter et d’accommoder n’existe que dans le 
cas où le gouvernement s’est engagé à protéger un 
intérêt autochtone particulier ou cherche à restrein-
dre un intérêt autochtone reconnu. Le gouvernement 
soutient donc qu’il n’existe, à ce stade-ci, aucune 
obligation légale de consulter les Haïda et de pren-
dre en compte leurs intérêts, bien qu’il admette qu’il 
puisse exister de [TRADUCTION] « bonnes raisons 
sur le plan pratique et politique » de le faire.

 Le gouvernement invoque des précédents et 
des considérations d’intérêt général à l’appui de sa 
thèse. Il cite Sparrow, précité, p. 1110-1113 et 1119, 
où l’étendue et le contenu du droit avaient été déter-
minés et l’atteinte avait été établie, avant que soit 
examinée la question de savoir si l’atteinte était 
justifiée. Le gouvernement prétend que sa position 
est également étayée par le point de vue exprimé 
dans TransCanada Pipelines Ltd. c. Beardmore 
(Township) (2000), 186 D.L.R. (4th) 403, où la 
Cour d’appel de l’Ontario a jugé que [TRADUCTION] 
« ce qui déclenche l’examen de l’obligation de la 
Couronne de consulter, c’est la démonstration par la 
Première nation qu’il y a eu violation d’un droit exis-
tant, ancestral ou issu de traité, reconnu et confirmé 
par le par. 35(1) » (par. 120).

 Du point de vue des considérations d’intérêt géné-
ral, le gouvernement invoque les difficultés que pose 
sur le plan pratique l’application de l’obligation de 
consulter ou d’accommoder dans les cas de reven-
dications non établies. Si, selon les circonstances, 
l’obligation de consulter peut aller de la « simple » 
obligation d’informer et d’écouter, à une extrémité 
de la gamme, à l’obligation d’obtenir le consente-
ment des Autochtones, à l’autre extrémité, comment, 
demande le gouvernement, les parties peuvent-elles 
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government also suggests that it is impractical and 
unfair to require consultation before final claims 
determination because this amounts to giving a 
remedy before issues of infringement and justifica-
tion are decided. 

 The government’s arguments do not withstand 
scrutiny. Neither the authorities nor practical con-
siderations support the view that a duty to consult 
and, if appropriate, accommodate arises only upon 
final determination of the scope and content of the 
right.

 The jurisprudence of this Court supports the view 
that the duty to consult and accommodate is part 
of a process of fair dealing and reconciliation that 
begins with the assertion of sovereignty and contin-
ues beyond formal claims resolution. Reconciliation 
is not a final legal remedy in the usual sense. Rather, 
it is a process flowing from rights guaranteed by s. 
35(1) of the Constitution Act, 1982. This process of 
reconciliation flows from the Crown’s duty of hon-
ourable dealing toward Aboriginal peoples, which 
arises in turn from the Crown’s assertion of sover-
eignty over an Aboriginal people and de facto con-
trol of land and resources that were formerly in 
the control of that people. As stated in Mitchell v. 
M.N.R., [2001] 1 S.C.R. 911, 2001 SCC 33, at para. 
9, “[w]ith this assertion [sovereignty] arose an obli-
gation to treat aboriginal peoples fairly and honour-
ably, and to protect them from exploitation” (empha-
sis added).

 To limit reconciliation to the post-proof sphere 
risks treating reconciliation as a distant legalistic 
goal, devoid of the “meaningful content” mandated 
by the “solemn commitment” made by the Crown 
in recognizing and affirming Aboriginal rights and 

s’entendre sur le degré de consultation lorsque des 
revendications et des droits sont contestés? Et si elles 
n’arrivent pas à s’entendre, comment les tribunaux 
judiciaires ou administratifs sont-ils censés trancher 
la question? Le gouvernement affirme également 
qu’il est irréaliste et injuste d’imposer une consul-
tation avant que les revendications soient réglées de 
façon définitive, car cela revient à accorder répara-
tion avant que la question de l’atteinte et celle de la 
justification aient été tranchées.

 Les arguments du gouvernement ne résistent pas 
à un examen minutieux. Ni les précédents ni les con-
sidérations d’ordre pratique n’appuient la thèse selon 
laquelle l’obligation de consulter et, s’il y a lieu, 
d’accommoder ne prend naissance que lorsqu’une 
décision définitive a été rendue quant à la portée et 
au contenu du droit.

 La jurisprudence de la Cour étaye le point de vue 
selon lequel l’obligation de consulter et d’accommo-
der fait partie intégrante du processus de négociation 
honorable et de conciliation qui débute au moment 
de l’affirmation de la souveraineté et se poursuit au-
delà du règlement formel des revendications. La con-
ciliation ne constitue pas une réparation juridique 
définitive au sens usuel du terme. Il s’agit plutôt d’un 
processus découlant des droits garantis par le par. 
35(1) de la Loi constitutionnelle de 1982. Ce pro-
cessus de conciliation découle de l’obligation de la 
Couronne de se conduire honorablement envers les 
peuples autochtones, obligation qui, à son tour, tire 
son origine de l’affirmation par la Couronne de sa 
souveraineté sur un peuple autochtone et par l’exer-
cice de fait de son autorité sur des terres et ressour-
ces qui étaient jusque-là sous l’autorité de ce peuple. 
Comme il est mentionné dans Mitchell c. M.R.N., 
[2001] 1 R.C.S. 911, 2001 CSC 33, par. 9, « [c]ette 
affirmation de souveraineté a fait naître l’obligation 
de traiter les peuples autochtones de façon équita-
ble et honorable, et de les protéger contre l’exploita-
tion » (je souligne).

 Limiter l’application du processus de concilia-
tion aux revendications prouvées comporte le risque 
que la conciliation soit considérée comme un objec-
tif formaliste éloigné et se voie dénuée du « sens 
utile » qu’elle doit avoir par suite de l’« engagement  
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title: Sparrow, supra, at p. 1108. It also risks unfor-
tunate consequences. When the distant goal of proof 
is finally reached, the Aboriginal peoples may find 
their land and resources changed and denuded. This 
is not reconciliation.  Nor is it honourable.

 The existence of a legal duty to consult prior to 
proof of claims is necessary to understand the lan-
guage of cases like Sparrow, Nikal, and Gladstone, 
supra, where confirmation of the right and justifica-
tion of an alleged infringement were litigated at the 
same time. For example, the reference in Sparrow 
to Crown behaviour in determining if any infringe-
ments were justified, is to behaviour before determi-
nation of the right. This negates the contention that a 
proven right is the trigger for a legal duty to consult 
and if appropriate accommodate even in the context 
of justification.

 But, when precisely does a duty to consult arise? 
The foundation of the duty in the Crown’s honour 
and the goal of reconciliation suggest that the duty 
arises when the Crown has knowledge, real or con-
structive, of the potential existence of the Aboriginal 
right or title and contemplates conduct that might 
adversely affect it: see Halfway River First Nation 
v. British Columbia (Ministry of Forests), [1997] 4 
C.N.L.R. 45 (B.C.S.C.), at p. 71, per Dorgan J.

 This leaves the practical argument. It is said that 
before claims are resolved, the Crown cannot know 
that the rights exist, and hence can have no duty to 
consult or accommodate. This difficulty should not 
be denied or minimized. As I stated (dissenting) in 
Marshall, supra, at para. 112, one cannot “mean-
ingfully discuss accommodation or justification 
of a right unless one has some idea of the core of 
that right and its modern scope”. However, it will  

solennel » pris par la Couronne lorsqu’elle a reconnu 
et confirmé les droits et titres ancestraux : Sparrow, 
précité, p. 1108. Une telle attitude risque également 
d’avoir des conséquences fâcheuses. En effet, il est 
possible que, lorsque les Autochtones parviennent 
finalement à établir le bien-fondé de leur revendica-
tion, ils trouvent leurs terres changées et leurs res-
sources épuisées. Ce n’est pas de la conciliation, ni 
un comportement honorable.

 L’existence d’une obligation légale de consulter le 
groupe intéressé avant qu’il ait apporté la preuve de 
sa revendication est nécessaire pour comprendre le 
langage employé dans des affaires comme Sparrow, 
Nikal et Gladstone, précitées, où la confirmation du 
droit et la justification de l’atteinte reprochée ont été 
débattues en même temps. Dans Sparrow, par exem-
ple, la référence au comportement de la Couronne 
au cours de l’examen de la justification des atteintes 
s’entend du comportement avant l’établissement du 
droit, ce qui réfute l’argument que ce soit la preuve 
de l’existence du droit revendiqué qui déclenche 
l’obligation légale de consulter et, s’il y a lieu, d’ac-
commoder, même dans le contexte de la justifica-
tion.

 Mais à quel moment, précisément, l’obligation 
de consulter prend-elle naissance? L’objectif de 
conciliation ainsi que l’obligation de consultation, 
laquelle repose sur l’honneur de la Couronne, ten-
dent à indiquer que cette obligation prend naissance 
lorsque la Couronne a connaissance, concrètement 
ou par imputation, de l’existence potentielle du droit 
ou titre ancestral revendiqué et envisage des mesu-
res susceptibles d’avoir un effet préjudiciable sur 
celui-ci : voir Halfway River First Nation c. British 
Columbia (Ministry of Forests), [1997] 4 C.N.L.R. 
45 (C.S.C.-B.), p. 71, le juge Dorgan.

 Il reste l’argument d’ordre pratique. On affirme 
que, tant qu’une revendication n’est pas réglée, la 
Couronne ne peut pas savoir si les droits revendi-
qués existent ou non et que, de ce fait, elle ne peut 
être tenue à une obligation de consulter ou d’ac-
commoder. Cette difficulté ne saurait être niée ou 
minimisée. Comme je l’ai déclaré (dans mes motifs 
dissidents) dans Marshall, précité, par. 112, on ne 
peut « analyser utilement la question de la prise en 

34

35

36

20
04

 S
C

C
 7

3 
(C

an
LI

I)



530 HAIDA NATION v. B.C. (MINISTER OF FORESTS)  The Chief Justice [2004] 3 S.C.R.

frequently be possible to reach an idea of the asserted 
rights and of their strength sufficient to trigger an 
obligation to consult and accommodate, short of 
final judicial determination or settlement. To facil-
itate this determination, claimants should outline 
their claims with clarity, focussing on the scope and 
nature of the Aboriginal rights they assert and on 
the alleged infringements. This is what happened 
here, where the chambers judge made a preliminary  
evidence-based assessment of the strength of the 
Haida claims to the lands and resources of Haida 
Gwaii, particularly Block 6. 

 There is a distinction between knowledge suffi-
cient to trigger a duty to consult and, if appropriate, 
accommodate, and the content or scope of the duty 
in a particular case. Knowledge of a credible but 
unproven claim suffices to trigger a duty to consult 
and accommodate. The content of the duty, how-
ever, varies with the circumstances, as discussed 
more fully below. A dubious or peripheral claim 
may attract a mere duty of notice, while a stronger 
claim may attract more stringent duties. The law is 
capable of differentiating between tenuous claims, 
claims possessing a strong prima facie case, and 
established claims. Parties can assess these mat-
ters, and if they cannot agree, tribunals and courts 
can assist. Difficulties associated with the absence 
of proof and definition of claims are addressed by 
assigning appropriate content to the duty, not by 
denying the existence of a duty.

 I conclude that consultation and accommodation 
before final claims resolution, while challenging, 
is not impossible, and indeed is an essential corol-
lary to the honourable process of reconciliation that 
s. 35 demands. It preserves the Aboriginal interest 

compte d’un droit ou de la justification de ses limi-
tes sans avoir une idée de l’essence de ce droit et 
de sa portée actuelle ». Cependant, il est souvent 
possible de se faire, à l’égard des droits revendiqués 
et de leur solidité, une idée suffisamment précise 
pour que l’obligation de consulter et d’accommoder 
s’applique, même si ces droits n’ont pas fait l’objet 
d’un règlement définitif ou d’une décision judiciaire 
finale. Pour faciliter cette détermination, les deman-
deurs devraient exposer clairement leurs revendica-
tions, en insistant sur la portée et la nature des droits 
ancestraux qu’ils revendiquent ainsi que sur les vio-
lations qu’ils allèguent. C’est ce qui s’est produit en 
l’espèce, lorsque le juge en son cabinet a procédé à 
une évaluation préliminaire, fondée sur la preuve, 
de la solidité des revendications des Haïda à l’égard 
des terres et des ressources des îles Haïda Gwaii, en 
particulier du Bloc 6.

 Il y a une différence entre une connaissance suf-
fisante pour entraîner l’application de l’obligation 
de consulter et, s’il y a lieu, d’accommoder, et le 
contenu ou l’étendue de cette obligation dans une 
affaire donnée. La connaissance d’une revendica-
tion crédible mais non encore établie suffit à faire 
naître l’obligation de consulter et d’accommoder. 
Toutefois, le contenu de l’obligation varie selon les 
circonstances, comme nous le verrons de façon plus 
approfondie plus loin. Une revendication douteuse 
ou marginale peut ne requérir qu’une simple obli-
gation d’informer, alors qu’une revendication plus 
solide peut faire naître des obligations plus contrai-
gnantes. Il est possible en droit de différencier les 
revendications reposant sur une preuve ténue des 
revendications reposant sur une preuve à première 
vue solide et de celles déjà établies. Les parties peu-
vent examiner la question et, si elles ne réussissent 
pas à s’entendre, les tribunaux administratifs et judi-
ciaires peuvent leur venir en aide. Il faut régler les 
problèmes liés à l’absence de preuve et de défini-
tion des revendications en délimitant l’obligation de 
façon appropriée et non en niant son existence.

 J’estime que, bien que le respect des obligations 
de consultation et d’accommodement avant le règle-
ment définitif d’une revendication ne soit pas sans 
poser de problèmes, de telles mesures ne sont toute-
fois pas impossibles et constituent même un aspect 
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pending claims resolution and fosters a relationship 
between the parties that makes possible negotiations, 
the preferred process for achieving ultimate recon-
ciliation: see S. Lawrence and P. Macklem, “From 
Consultation to Reconciliation: Aboriginal Rights 
and the Crown’s Duty to Consult” (2000), 79 Can. 
Bar Rev. 252, at p. 262. Precisely what is required 
of the government may vary with the strength of the 
claim and the circumstances. But at a minimum, it 
must be consistent with the honour of the Crown.

D. The Scope and Content of the Duty to Consult 
and Accommodate

 The content of the duty to consult and accommo-
date varies with the circumstances. Precisely what 
duties arise in different situations will be defined 
as the case law in this emerging area develops. In 
general terms, however, it may be asserted that the 
scope of the duty is proportionate to a preliminary 
assessment of the strength of the case supporting the 
existence of the right or title, and to the seriousness 
of the potentially adverse effect upon the right or 
title claimed.

 In Delgamuukw, supra, at para. 168, the Court 
considered the duty to consult and accommodate 
in the context of established claims. Lamer C.J. 
wrote: 

The nature and scope of the duty of consultation will 
vary with the circumstances. In occasional cases, when 
the breach is less serious or relatively minor, it will be 
no more than a duty to discuss important decisions that 
will be taken with respect to lands held pursuant to abo-
riginal title. Of course, even in these rare cases when the 
minimum acceptable standard is consultation, this con-
sultation must be in good faith, and with the intention of 
substantially addressing the concerns of the aboriginal 
peoples whose lands are at issue. In most cases, it will be 
significantly deeper than mere consultation. Some cases 
may even require the full consent of an aboriginal nation, 
particularly when provinces enact hunting and fishing 
regulations in relation to aboriginal lands.

essentiel du processus honorable de conciliation 
imposé par l’art. 35. Elles protègent les intérêts 
autochtones jusqu’au règlement des revendications 
et favorisent le développement entre les parties d’une 
relation propice à la négociation, processus à privilé-
gier pour parvenir finalement à la conciliation : voir 
S. Lawrence et P. Macklem, « From Consultation to 
Reconciliation : Aboriginal Rights and the Crown’s 
Duty to Consult » (2000), 79 R. du B. can. 252, p. 
262. Les mesures précises que doit prendre le gou-
vernement peuvent varier selon la solidité de la 
revendication et les circonstances, mais elles doivent 
à tout le moins être compatibles avec l’honneur de la 
Couronne.

D. L’étendue et le contenu de l’obligation de con-
sulter et d’accommoder

 Le contenu de l’obligation de consulter et d’ac-
commoder varie selon les circonstances. La nature 
précise des obligations qui naissent dans différentes 
situations sera définie à mesure que les tribunaux se 
prononceront sur cette nouvelle question. En termes 
généraux, il est néanmoins possible d’affirmer que 
l’étendue de l’obligation dépend de l’évaluation pré-
liminaire de la solidité de la preuve étayant l’exis-
tence du droit ou du titre revendiqué, et de la gravité 
des effets préjudiciables potentiels sur le droit ou le 
titre.

 Dans Delgamuukw, précité, par. 168, la Cour a 
examiné l’obligation de consulter et d’accommoder 
dans le contexte de revendications dont le bien-fondé 
a été établi. Le juge en chef Lamer a écrit :

La nature et l’étendue de l’obligation de consultation 
dépendront des circonstances. Occasionnellement, lors-
que le manquement est moins grave ou relativement 
mineur, il ne s’agira de rien de plus que la simple obli-
gation de discuter des décisions importantes qui seront 
prises au sujet des terres détenues en vertu d’un titre abo-
rigène. Évidemment, même dans les rares cas où la norme 
minimale acceptable est la consultation, celle-ci doit être 
menée de bonne foi, dans l’intention de tenir compte 
réellement des préoccupations des peuples autochtones 
dont les terres sont en jeu. Dans la plupart des cas, l’obli-
gation exigera beaucoup plus qu’une simple consultation. 
Certaines situations pourraient même exiger l’obtention 
du consentement d’une nation autochtone, particulière-
ment lorsque des provinces prennent des règlements de 
chasse et de pêche visant des territoires autochtones.

39

40

20
04

 S
C

C
 7

3 
(C

an
LI

I)



532 HAIDA NATION v. B.C. (MINISTER OF FORESTS)  The Chief Justice [2004] 3 S.C.R.

 Transposing this passage to pre-proof claims, one 
may venture the following. While it is not useful to 
classify situations into watertight compartments, 
different situations requiring different responses can 
be identified. In all cases, the honour of the Crown 
requires that the Crown act with good faith to pro-
vide meaningful consultation appropriate to the cir-
cumstances. In discharging this duty, regard may be 
had to the procedural safeguards of natural justice 
mandated by administrative law.  

 At all stages, good faith on both sides is required. 
The common thread on the Crown’s part must be “the 
intention of substantially addressing [Aboriginal] 
concerns” as they are raised (Delgamuukw, supra, 
at para. 168), through a meaningful process of con-
sultation. Sharp dealing is not permitted. However, 
there is no duty to agree; rather, the commitment 
is to a meaningful process of consultation. As for 
Aboriginal claimants, they must not frustrate the 
Crown’s reasonable good faith attempts, nor should 
they take unreasonable positions to thwart gov-
ernment from making decisions or acting in cases 
where, despite meaningful consultation, agreement 
is not reached: see Halfway River First Nation v. 
British Columbia (Ministry of Forests), [1999] 
4 C.N.L.R. 1 (B.C.C.A.), at p. 44; Heiltsuk Tribal 
Council v. British Columbia (Minister of Sustainable 
Resource Management) (2003), 19 B.C.L.R. (4th) 
107 (B.C.S.C.). Mere hard bargaining, however, will 
not offend an Aboriginal people’s right to be con-
sulted.

 Against this background, I turn to the kind of 
duties that may arise in different situations. In this 
respect, the concept of a spectrum may be help-
ful, not to suggest watertight legal compartments 
but rather to indicate what the honour of the Crown 
may require in particular circumstances. At one end 
of the spectrum lie cases where the claim to title is 
weak, the Aboriginal right limited, or the potential 
for infringement minor. In such cases, the only duty 

 La transposition de ce passage dans le contexte 
des revendications non encore établies permet 
d’avancer ce qui suit. Bien qu’il ne soit pas utile de 
classer les situations dans des compartiments étan-
ches, il est possible d’identifier différentes situations 
appelant des solutions différentes. Dans tous les cas, 
le principe de l’honneur de la Couronne commande 
que celle-ci agisse de bonne foi et tienne une véri-
table consultation, qui soit appropriée eu égard aux 
circonstances. Lorsque vient le temps de s’acquit-
ter de cette obligation, les garanties procédurales de 
justice naturelle exigées par le droit administratif 
peuvent servir de guide.

 À toutes les étapes, les deux parties sont tenues de 
faire montre de bonne foi. Le fil conducteur du côté 
de la Couronne doit être « l’intention de tenir compte 
réellement des préoccupations [des Autochtones] » 
à mesure qu’elles sont exprimées (Delgamuukw, 
précité, par. 168), dans le cadre d’un véritable pro-
cessus de consultation. Les manœuvres malhonnê-
tes sont interdites. Cependant, il n’y a pas obligation 
de parvenir à une entente mais plutôt de procéder à 
de véritables consultations. Quant aux demandeurs 
autochtones, ils ne doivent pas contrecarrer les 
efforts déployés de bonne foi par la Couronne et ne 
devraient pas non plus défendre des positions dérai-
sonnables pour empêcher le gouvernement de pren-
dre des décisions ou d’agir dans les cas où, malgré 
une véritable consultation, on ne parvient pas à s’en-
tendre : voir Halfway River First Nation c. British 
Columbia (Ministry of Forests), [1999] 4 C.N.L.R. 
1 (C.A.C.-B.), p. 44; Heiltsuk Tribal Council c. 
British Columbia (Minister of Sustainable Res-
ource Management) (2003), 19 B.C.L.R. (4th) 107  
(C.S.C.-B.). Toutefois, le seul fait de négocier de 
façon serrée ne porte pas atteinte au droit des 
Autochtones d’être consultés.

 Sur cette toile de fond, je vais maintenant exa-
miner le type d’obligations qui peuvent découler de 
différentes situations. À cet égard, l’utilisation de la 
notion de continuum peut se révéler utile, non pas 
pour créer des compartiments juridiques étanches, 
mais plutôt pour préciser ce que le principe de l’hon-
neur de la Couronne est susceptible d’exiger dans 
des circonstances particulières. À une extrémité du 
continuum se trouvent les cas où la revendication 
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on the Crown may be to give notice, disclose infor-
mation, and discuss any issues raised in response 
to the notice. “‘[C]onsultation’ in its least technical 
definition is talking together for mutual understand-
ing”: T. Isaac and A. Knox, “The Crown’s Duty to 
Consult Aboriginal People” (2003), 41 Alta. L. Rev. 
49, at p. 61.

 At the other end of the spectrum lie cases where a 
strong prima facie case for the claim is established, 
the right and potential infringement is of high sig-
nificance to the Aboriginal peoples, and the risk of 
non-compensable damage is high. In such cases deep 
consultation, aimed at finding a satisfactory interim 
solution, may be required. While precise require-
ments will vary with the circumstances, the consul-
tation required at this stage may entail the opportu-
nity to make submissions for consideration, formal 
participation in the decision-making process, and 
provision of written reasons to show that Aboriginal 
concerns were considered and to reveal the impact 
they had on the decision. This list is neither exhaus-
tive, nor mandatory for every case. The government 
may wish to adopt dispute resolution procedures like 
mediation or administrative regimes with impartial 
decision-makers in complex or difficult cases. 

 Between these two extremes of the spectrum 
just described, will lie other situations. Every case 
must be approached individually. Each must also be 
approached flexibly, since the level of consultation 
required may change as the process goes on and new 
information comes to light. The controlling ques-
tion in all situations is what is required to maintain 
the honour of the Crown and to effect reconcilia-
tion between the Crown and the Aboriginal peoples 
with respect to the interests at stake. Pending settle-
ment, the Crown is bound by its honour to balance 
societal and Aboriginal interests in making deci-
sions that may affect Aboriginal claims. The Crown 

de titre est peu solide, le droit ancestral limité ou 
le risque d’atteinte faible. Dans ces cas, les seules 
obligations qui pourraient incomber à la Couronne 
seraient d’aviser les intéressés, de leur communiquer 
des renseignements et de discuter avec eux des ques-
tions soulevées par suite de l’avis. La [TRADUCTION] 
« “consultation”, dans son sens le moins techni-
que, s’entend de l’action de se parler dans le but de 
se comprendre les uns les autres » : T. Isaac et A. 
Knox, « The Crown’s Duty to Consult Aboriginal 
People » (2003), 41 Alta. L. Rev. 49, p. 61.

 À l’autre extrémité du continuum on trouve les 
cas où la revendication repose sur une preuve à pre-
mière vue solide, où le droit et l’atteinte potentielle 
sont d’une haute importance pour les Autochtones et 
où le risque de préjudice non indemnisable est élevé. 
Dans de tels cas, il peut s’avérer nécessaire de tenir 
une consultation approfondie en vue de trouver une 
solution provisoire acceptable. Quoique les exigen-
ces précises puissent varier selon les circonstances, 
la consultation requise à cette étape pourrait com-
porter la possibilité de présenter des observations, 
la participation officielle à la prise de décisions et 
la présentation de motifs montrant que les préoccu-
pations des Autochtones ont été prises en compte 
et précisant quelle a été l’incidence de ces préoccu-
pations sur la décision. Cette liste n’est pas exhaus-
tive et ne doit pas nécessairement être suivie dans 
chaque cas. Dans les affaires complexes ou diffici-
les, le gouvernement peut décider de recourir à un 
mécanisme de règlement des différends comme la 
médiation ou un régime administratif mettant en 
scène des décideurs impartiaux.

 Entre les deux extrémités du continuum décrit 
précédemment, on rencontrera d’autres situations. 
Il faut procéder au cas par cas. Il faut également 
faire preuve de souplesse, car le degré de consulta-
tion nécessaire peut varier à mesure que se déroule 
le processus et que de nouveaux renseignements 
sont mis au jour. La question décisive dans toutes 
les situations consiste à déterminer ce qui est néces-
saire pour préserver l’honneur de la Couronne et 
pour concilier les intérêts de la Couronne et ceux 
des Autochtones. Tant que la question n’est pas 
réglée, le principe de l’honneur de la Couronne 
commande que celle-ci mette en balance les  
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may be required to make decisions in the face of 
disagreement as to the adequacy of its response to 
Aboriginal concerns. Balance and compromise will 
then be necessary. 

 Meaningful consultation may oblige the Crown 
to make changes to its proposed action based 
on information obtained through consultations. 
The New Zealand Ministry of Justice’s Guide for 
Consultation with Mäori (1997) provides insight (at 
pp. 21 and 31):

Consultation is not just a process of exchanging informa-
tion. It also entails testing and being prepared to amend 
policy proposals in the light of information received, 
and providing feedback. Consultation therefore becomes 
a process which should ensure both parties are better 
informed . . . .

. . .

. . . genuine consultation means a process that in- 
volves . . .:

• gathering information to test policy proposals

• putting forward proposals that are not yet final-
ised

• seeking Mäori opinion on those proposals

• informing Mäori of all relevant information upon 
which those proposals are based

• not promoting but listening with an open mind to 
what Mäori have to say

• being prepared to alter the original proposal

• providing feedback both during the consultation 
process and after the decision-process.

 When the consultation process suggests amend-
ment of Crown policy, we arrive at the stage of 
accommodation. Thus the effect of good faith con-
sultation may be to reveal a duty to accommodate. 
Where a strong prima facie case exists for the claim, 

intérêts de la société et ceux des peuples autochtones 
lorsqu’elle prend des décisions susceptibles d’entraî-
ner des répercussions sur les revendications autoch-
tones. Elle peut être appelée à prendre des décisions 
en cas de désaccord quant au caractère suffisant des 
mesures qu’elle adopte en réponse aux préoccupa-
tions exprimées par les Autochtones. Une attitude de 
pondération et de compromis s’impose alors.

 À la suite de consultations véritables, la Couronne 
pourrait être amenée à modifier la mesure envisa-
gée en fonction des renseignements obtenus lors des 
consultations. Le Guide for Consultation with Mäori 
(1997) du ministère de la Justice de la Nouvelle-
Zélande fournit des indications sur la question (aux 
p. 21 et 31):

[TRADUCTION] La consultation n’est pas seulement un 
simple mécanisme d’échange de renseignements. Elle 
comporte également des mises à l’épreuve et la modifi-
cation éventuelle des énoncés de politique compte tenu 
des renseignements obtenus ainsi que la rétroaction. Elle 
devient donc un processus grâce auquel les deux parties 
sont mieux informées . . .

. . .

. . . de véritables consultations s’entendent d’un pro-
cessus qui consiste . . . :

• à recueillir des renseignements pour mettre à 
l’épreuve les énoncés de politique;

• à proposer des énoncés qui ne sont pas encore 
arrêtés définitivement;

• à chercher à obtenir l’opinion des Mäoris sur ces 
énoncés;

• à informer les Mäoris de tous les renseignements 
pertinents sur lesquels reposent ces énoncés;

• à écouter avec un esprit ouvert ce que les Mäoris 
ont à dire sans avoir à en faire la promotion;

• à être prêt à modifier l’énoncé original;

• à fournir une rétroaction tant au cours de la con-
sultation qu’après la prise de décision.

 S’il ressort des consultations que des modifica-
tions à la politique de la Couronne s’imposent, il 
faut alors passer à l’étape de l’accommodement. Des 
consultations menées de bonne foi peuvent donc 
faire naître l’obligation d’accommoder. Lorsque la 
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and the consequences of the government’s proposed 
decision may adversely affect it in a significant way, 
addressing the Aboriginal concerns may require 
taking steps to avoid irreparable harm or to mini-
mize the effects of infringement, pending final reso-
lution of the underlying claim. Accommodation is 
achieved through consultation, as this Court recog-
nized in R. v. Marshall, [1999] 3 S.C.R. 533, at para. 
22: “. . . the process of accommodation of the treaty 
right may best be resolved by consultation and nego-
tiation”. 

 This process does not give Aboriginal groups a 
veto over what can be done with land pending final 
proof of the claim. The Aboriginal “consent” spoken 
of in Delgamuukw is appropriate only in cases of 
established rights, and then by no means in every 
case. Rather, what is required is a process of balanc-
ing interests, of give and take. 

 This flows from the meaning of “accommodate”. 
The terms “accommodate” and “accommodation” 
have been defined as to “adapt, harmonize, recon-
cile” . . . “an adjustment or adaptation to suit a spe-
cial or different purpose . . . a convenient arrange-
ment; a settlement or compromise”: Concise Oxford 
Dictionary of Current English (9th ed. 1995), at p. 9. 
The accommodation that may result from pre-proof 
consultation is just this — seeking compromise in an 
attempt to harmonize conflicting interests and move 
further down the path of reconciliation. A commit-
ment to the process does not require a duty to agree. 
But it does require good faith efforts to understand 
each other’s concerns and move to address them. 

 The Court’s decisions confirm this vision of 
accommodation. The Court in Sparrow raised 

revendication repose sur une preuve à première vue 
solide et que la décision que le gouvernement entend 
prendre risque de porter atteinte de manière appré-
ciable aux droits visés par la revendication, l’obli-
gation d’accommodement pourrait exiger l’adoption 
de mesures pour éviter un préjudice irréparable ou 
pour réduire au minimum les conséquences de l’at-
teinte jusqu’au règlement définitif de la revendica-
tion sous-jacente. L’accommodement est le fruit des 
consultations, comme la Cour l’a reconnu dans R. c. 
Marshall, [1999] 3 R.C.S. 533, par. 22 : « . . . il est 
préférable de réaliser la prise en compte du droit issu 
du traité par des consultations et par la négociation ».

 Ce processus ne donne pas aux groupes autoch-
tones un droit de veto sur les mesures susceptibles 
d’être prises à l’égard des terres en cause en atten-
dant que la revendication soit établie de façon défi-
nitive. Le « consentement » dont il est question dans 
Delgamuukw n’est nécessaire que lorsque les droits 
invoqués ont été établis, et même là pas dans tous les 
cas. Ce qu’il faut au contraire, c’est plutôt un proces-
sus de mise en balance des intérêts, de concessions 
mutuelles.

 Cette conclusion découle du sens des termes 
« accommoder » et « accommodement », définis 
respectivement ainsi : « Accommoder qqc. à. 
L’adapter à, la mettre en correspondance avec quel-
que chose . . . » et « Action, résultat de l’action d’ac-
commoder (ou de s’accommoder); moyen employé 
en vue de cette action. [. . .] Action de (se) mettre 
ou fait d’être en accord avec quelqu’un; règlement 
à l’amiable, transaction » (Trésor de la langue fran-
çaise, t. 1, 1971, p. 391 et 388). L’accommodement 
susceptible de résulter de consultations menées 
avant l’établissement du bien-fondé de la revendi-
cation correspond exactement à cela : la recherche 
d’un compromis dans le but d’harmoniser des inté-
rêts opposés et de continuer dans la voie de la récon-
ciliation. L’engagement à suivre le processus n’em-
porte pas l’obligation de se mettre d’accord, mais 
exige de chaque partie qu’elle s’efforce de bonne 
foi à comprendre les préoccupations de l’autre et à 
y répondre.

 La jurisprudence de la Cour confirme cette con-
ception d’accommodement. Dans Sparrow, la Cour 
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the concept of accommodation, stressing the 
need to balance competing societal interests with 
Aboriginal and treaty rights. In R. v. Sioui, [1990] 
1 S.C.R. 1025, at p. 1072, the Court stated that the 
Crown bears the burden of proving that its occu-
pancy of lands “cannot be accommodated to rea-
sonable exercise of the Hurons’ rights”. And in R. 
v. Côté, [1996] 3 S.C.R. 139, at para. 81, the Court 
spoke of whether restrictions on Aboriginal rights 
“can be accommodated with the Crown’s special 
fiduciary relationship with First Nations”. Balance 
and compromise are inherent in the notion of rec-
onciliation. Where accommodation is required in 
making decisions that may adversely affect as yet 
unproven Aboriginal rights and title claims, the 
Crown must balance Aboriginal concerns reason-
ably with the potential impact of the decision on 
the asserted right or title and with other societal 
interests.

 It is open to governments to set up regula-
tory schemes to address the procedural require-
ments appropriate to different problems at differ-
ent stages, thereby strengthening the reconciliation 
process and reducing recourse to the courts. As 
noted in R. v. Adams, [1996] 3 S.C.R. 101, at para. 
54, the government “may not simply adopt an 
unstructured discretionary administrative regime 
which risks infringing aboriginal rights in a sub-
stantial number of applications in the absence of 
some explicit guidance”. It should be observed 
that, since October 2002, British Columbia has 
had a Provincial Policy for Consultation with First 
Nations to direct the terms of provincial minis-
tries’ and agencies’ operational guidelines. Such a 
policy, while falling short of a regulatory scheme, 
may guard against unstructured discretion and pro-
vide a guide for decision-makers.

a évoqué cette notion, insistant sur la nécessité 
d’établir un équilibre entre des intérêts sociétaux 
opposés et les droits ancestraux et issus de traités 
des Autochtones. Dans R. c. Sioui, [1990] 1 R.C.S. 
1025, p. 1072, la Cour a affirmé qu’il incombe à 
la Couronne de prouver que son occupation des 
terres « ne peut s’accommoder de l’exercice raison-
nable des droits des Hurons ». Et, dans R. c. Côté, 
[1996] 3 R.C.S. 139, par. 81, la Cour s’est demandé 
si les restrictions imposées aux droits ancestraux 
« [étaient] conciliable[s] avec les rapports spé-
ciaux de fiduciaire de l’État à l’égard des premiè-
res nations ». La mise en équilibre et le compromis 
font partie intégrante de la notion de conciliation. 
Lorsque l’accommodement est nécessaire à l’oc-
casion d’une décision susceptible d’avoir un effet 
préjudiciable sur des revendications de droits et de 
titre ancestraux non encore prouvées, la Couronne 
doit établir un équilibre raisonnable entre les pré-
occupations des Autochtones, d’une part, et l’inci-
dence potentielle de la décision sur le droit ou titre 
revendiqué et les autres intérêts sociétaux, d’autre 
part.

 Il est loisible aux gouvernements de mettre en 
place des régimes de réglementation fixant les 
exigences procédurales applicables aux diffé-
rents problèmes survenant à différentes étapes, et 
ainsi de renforcer le processus de conciliation et 
réduire le recours aux tribunaux. Comme il a été 
mentionné dans R. c. Adams, [1996] 3 R.C.S. 101, 
par. 54, le gouvernement « ne peut pas se contenter 
d’établir un régime administratif fondé sur l’exer-
cice d’un pouvoir discrétionnaire non structuré et 
qui, en l’absence d’indications explicites, risque 
de porter atteinte aux droits ancestraux dans un 
nombre considérable de cas ». Il convient de sou-
ligner que, depuis octobre 2002, la Colombie-
Britannique dispose d’une politique provinciale de 
consultation des Premières nations établissant les 
modalités d’application des lignes directrices opé-
rationnelles des ministères et organismes provin-
ciaux. Même si elle ne constitue pas un régime de 
réglementation, une telle politique peut néanmoins 
prévenir l’exercice d’un pouvoir discrétionnaire 
non structuré et servir de guide aux décideurs.
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E. Do Third Parties Owe a Duty to Consult and 
Accommodate?

 The Court of Appeal found that Weyerhaeuser, 
the forestry contractor holding T.F.L. 39, owed the 
Haida people a duty to consult and accommodate. 
With respect, I cannot agree.

 It is suggested (per Lambert J.A.) that a third 
party’s obligation to consult Aboriginal peoples 
may arise from the ability of the third party to rely 
on justification as a defence against infringement. 
However, the duty to consult and accommodate, as 
discussed above, flows from the Crown’s assumption 
of sovereignty over lands and resources formerly held 
by the Aboriginal group. This theory provides no 
support for an obligation on third parties to consult 
or accommodate. The Crown alone remains legally 
responsible for the consequences of its actions and 
interactions with third parties, that affect Aboriginal 
interests. The Crown may delegate procedural 
aspects of consultation to industry proponents seek-
ing a particular development; this is not infrequently 
done in environmental assessments. Similarly, the 
terms of T.F.L. 39 mandated Weyerhaeuser to spec-
ify measures that it would take to identify and con-
sult with “aboriginal people claiming an aboriginal 
interest in or to the area” (Tree Farm Licence No. 
39, Haida Tree Farm Licence, para. 2.09(g)(ii)). 
However, the ultimate legal responsibility for con-
sultation and accommodation rests with the Crown. 
The honour of the Crown cannot be delegated.

 It is also suggested (per Lambert J.A.) that third 
parties might have a duty to consult and accommo-
date on the basis of the trust law doctrine of “know-
ing receipt”. However, as discussed above, while the 
Crown’s fiduciary obligations and its duty to con-
sult and accommodate share roots in the principle 
that the Crown’s honour is engaged in its relation-
ship with Aboriginal peoples, the duty to consult is 
distinct from the fiduciary duty that is owed in rela-
tion to particular cognizable Aboriginal interests. 

E. Les tiers ont-ils l’obligation de consulter et 
d’accommoder?

 La Cour d’appel a conclu que Weyerhaeuser, l’en-
treprise forestière détenant la CFF 39, avait l’obli-
gation de consulter les Haïda et de trouver des 
accommodements à leurs préoccupations. En toute 
déférence, je ne puis souscrire à cette conclusion.

 Il a été dit (le juge Lambert de la Cour d’ap-
pel) qu’un tiers peut être tenu de consulter les 
Autochtones concernés du fait qu’il a la faculté, en 
cas de violation des droits de ces derniers, de plai-
der en défense que l’atteinte est justifiée. Comme 
nous l’avons vu, cependant, l’obligation de consul-
ter et d’accommoder découle de la proclamation 
de la souveraineté de la Couronne sur des terres et 
ressources autrefois détenues par le groupe autoch-
tone concerné. Cette théorie ne permet pas de con-
clure que les tiers ont l’obligation de consulter ou 
d’accommoder. La Couronne demeure seule léga-
lement responsable des conséquences de ses actes 
et de ses rapports avec des tiers qui ont une inci-
dence sur des intérêts autochtones. Elle peut délé-
guer certains aspects procéduraux de la consultation 
à des acteurs industriels qui proposent des activités 
d’exploitation; cela n’est pas rare en matière d’éva-
luations environnementales. Ainsi, la CFF 39 obli-
geait Weyerhaeuser à préciser les mesures qu’elle 
entendait prendre pour identifier et consulter les 
[TRADUCTION] « Autochtones qui revendiquaient 
un intérêt ancestral dans la région » (CFF 39, CFF 
haïda, paragraphe 2.09g)(ii)). Cependant, la respon-
sabilité juridique en ce qui a trait à la consultation et 
à l’accommodement incombe en dernier ressort à la 
Couronne. Le respect du principe de l’honneur de la 
Couronne ne peut être délégué.

 Il a également été avancé (le juge Lambert de la 
Cour d’appel) que les tiers pourraient être assujet-
tis à l’obligation de consulter et d’accommoder par 
l’effet de la doctrine du droit des fiducies appelée 
« réception en connaissance de cause ». Cependant, 
comme nous l’avons vu, même si les obligations de 
fiduciaire de la Couronne et son obligation de con-
sulter et d’accommoder découlent toutes du principe 
que l’honneur de la Couronne est en jeu dans ses 
rapports avec les peuples autochtones, l’obligation de 
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As noted earlier, the Court cautioned in Wewaykum 
against assuming that a general trust or fiduciary 
obligation governs all aspects of relations between 
the Crown and Aboriginal peoples. Furthermore, 
this Court in Guerin v. The Queen, [1984] 2 S.C.R. 
335, made it clear that the “trust-like” relationship 
between the Crown and Aboriginal peoples is not a 
true “trust”, noting that “[t]he law of trusts is a highly 
developed, specialized branch of the law” (p. 386). 
There is no reason to graft the doctrine of know-
ing receipt onto the special relationship between the 
Crown and Aboriginal peoples. It is also question-
able whether businesses acting on licence from the 
Crown can be analogized to persons who knowingly 
turn trust funds to their own ends.

 Finally, it is suggested (per Finch C.J.B.C.) that 
third parties should be held to the duty in order to 
provide an effective remedy. The first difficulty 
with this suggestion is that remedies do not dictate 
liability. Once liability is found, the question of 
remedy arises. But the remedy tail cannot wag the 
liability dog. We cannot sue a rich person, simply 
because the person has deep pockets or can provide 
a desired result.  The second problem is that it is not 
clear that the government lacks sufficient remedies 
to achieve meaningful consultation and accommo-
dation. In this case, Part 10 of T.F.L. 39 provided 
that the Ministry of Forests could vary any permit 
granted to Weyerhaeuser to be consistent with a 
court’s determination of Aboriginal rights or title. 
The government may also require Weyerhaeuser to 
amend its management plan if the Chief Forester 
considers that interference with an Aboriginal 
right has rendered the management plan inade-
quate (para. 2.38(d)). Finally, the government can 
control by legislation, as it did when it introduced 
the Forestry Revitalization Act, S.B.C. 2003, c. 17, 
which claws back 20 percent of all licensees’ har-
vesting rights, in part to make land available for 
Aboriginal peoples. The government’s legislative 
authority over provincial natural resources gives it 

consulter est différente de l’obligation de fiduciaire 
qui existe à l’égard de certains intérêts autochtones 
reconnus. Comme il a été indiqué plus tôt, la Cour 
a souligné, dans Wewaykum, qu’il fallait se garder 
de supposer l’existence d’une obligation générale 
de fiduciaire régissant tous les aspects des rapports 
entre la Couronne et les peuples autochtones. En 
outre, dans Guerin c. La Reine, [1984] 2 R.C.S. 335, 
la Cour a clairement dit que la relation « semblable 
à une fiducie » qui existe entre la Couronne et les 
peuples autochtones n’est pas une vraie « fiducie », 
faisant observer que « [l]e droit des fiducies consti-
tue un domaine juridique très perfectionné et spé-
cialisé » (p. 386). Il n’y a aucune raison d’introduire 
la doctrine de la réception en connaissance de cause 
dans la relation spéciale qui existe entre la Couronne 
et les peuples autochtones. Il n’est pas certain non 
plus qu’une entreprise en vertu d’une concession de 
la Couronne puisse être assimilée à une personne 
qui, en toute connaissance de cause, divertit à son 
profit des fonds en fiducie.

 Enfin, il a été affirmé (le juge Finch, juge en chef 
de la C.-B.) que, pour qu’il soit possible d’accorder 
une réparation efficace, il faudrait considérer que 
les tiers sont tenus à l’obligation. La première diffi-
culté que comporte cette affirmation réside dans le 
fait que la réparation ne détermine pas la responsa-
bilité. Ce n’est qu’une fois la question de la respon-
sabilité tranchée que se soulève la question de la 
réparation. Il ne faut pas mettre la charrue (la répa-
ration) devant les bœufs (la responsabilité). Nous 
ne pouvons poursuivre une personne riche simple-
ment parce qu’elle a de l’argent plein les poches ou 
que cela permet d’obtenir le résultat souhaité. La 
seconde difficulté est qu’il n’est pas certain que le 
gouvernement ne dispose pas de mécanismes suf-
fisants pour procéder à des mesures de consulta-
tion et d’accommodement utiles. En l’espèce, la 
partie 10 de la CFF 39 prévoit que le ministre des 
Forêts peut modifier toute concession accordée à 
Weyerhaeuser pour la rendre conforme aux déci-
sions des tribunaux relativement aux droits ou 
titres ancestraux. Le gouvernement peut également 
exiger de Weyerhaeuser qu’elle modifie son plan 
d’aménagement si le chef des services forestiers 
le considère inadéquat du fait qu’il porte atteinte 
à un droit ancestral (paragraphe 2.38d)). Enfin, le 
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a powerful tool with which to respond to its legal 
obligations. This, with respect, renders questiona-
ble the statement by Finch C.J.B.C. that the gov-
ernment “has no capacity to allocate any part of 
that timber to the Haida without Weyerhaeuser’s 
consent or co-operation” ((2002), 5 B.C.L.R. (4th) 
33, at para. 119). Failure to hold Weyerhaeuser to 
a duty to consult and accommodate does not make 
the remedy “hollow or illusory”.

 The fact that third parties are under no duty to 
consult or accommodate Aboriginal concerns does 
not mean that they can never be liable to Aboriginal 
peoples. If they act negligently in circumstances 
where they owe Aboriginal peoples a duty of care, or 
if they breach contracts with Aboriginal peoples or 
deal with them dishonestly, they may be held legally 
liable. But they cannot be held liable for failing to 
discharge the Crown’s duty to consult and accom-
modate.

F. The Province’s Duty

 The Province of British Columbia argues that any 
duty to consult or accommodate rests solely with the 
federal government. I cannot accept this argument.

 The Province’s argument rests on s. 109 of the 
Constitution Act, 1867, which provides that “[a]ll 
Lands, Mines, Minerals, and Royalties belonging 
to the several Provinces of Canada . . . at the Union 
. . . shall belong to the several Provinces.” The 
Province argues that this gives it exclusive right 
to the land at issue. This right, it argues, cannot 
be limited by the protection for Aboriginal rights 
found in s. 35 of the Constitution Act, 1982. To do 

gouvernement peut exercer son autorité sur la ques-
tion par voie législative, comme il l’a fait en édic-
tant la Forestry Revitalization Act, S.B.C. 2003, ch. 
17, qui permet de récupérer 20 pour 100 du droit 
de coupe des titulaires de concession, en partie 
pour mettre des terres à la disposition des peuples 
autochtones. De par son pouvoir de légiférer sur les 
ressources naturelles de la province, le gouverne-
ment provincial dispose d’un outil puissant pour 
s’acquitter de ses obligations légales, situation qui 
met en doute l’affirmation du juge en chef Finch de 
la C.-B. qu’il [TRADUCTION] « ne peut allouer une 
partie de ce bois d’œuvre aux Haïda sans le con-
sentement ou la collaboration de Weyerhaeuser » 
((2002), 5 B.C.L.R. (4th) 33, par. 119). Le fait de 
ne pas imposer à Weyerhaeuser l’obligation de con-
sulter et d’accommoder ne rend pas la réparation 
[TRADUCTION] « futile ou illusoire ».

 Le fait que les tiers n’aient aucune obligation de 
consulter les peuples autochtones ou de trouver des 
accommodements à leurs préoccupations ne signifie 
pas qu’ils ne peuvent jamais être tenus responsables 
envers ceux-ci. S’ils font preuve de négligence dans 
des circonstances où ils ont une obligation de dili-
gence envers les peuples autochtones, ou s’ils ne res-
pectent pas les contrats conclus avec les Autochtones 
ou traitent avec eux d’une manière malhonnête, 
ils peuvent être tenus légalement responsables. 
Cependant, les tiers ne peuvent être jugés responsa-
bles de ne pas avoir rempli l’obligation de consulter 
et d’accommoder qui incombe à la Couronne.

F. L’obligation de la province

 La province de la Colombie-Britannique soutient 
que l’obligation de consulter ou d’accommoder, si 
elle existe, incombe uniquement au gouvernement 
fédéral. Je ne peux accepter cet argument.

 L’argument de la province repose sur l’art. 109 
de la Loi constitutionnelle de 1867, qui dispose que 
« [t]outes les terres, mines, minéraux et réserves 
royales appartenant aux différentes provinces du 
Canada [. . .] lors de l’union [. . .] appartiendront 
aux différentes provinces. » Selon la province, 
cette disposition lui confère des droits exclusifs 
sur les terres en question. Ce droit, affirme-t-elle, 
ne peut être limité par la protection accordée aux 
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so, it argues, would “undermine the balance of fed-
eralism” (Crown’s factum, at para. 96).

 The answer to this argument is that the Provinces 
took their interest in land subject to “any Interest 
other than that of the Province in the same” (s. 
109). The duty to consult and accommodate here 
at issue is grounded in the assertion of Crown sov-
ereignty which pre-dated the Union. It follows that 
the Province took the lands subject to this duty. 
It cannot therefore claim that s. 35 deprives it of 
powers it would otherwise have enjoyed. As stated 
in St. Catherine’s Milling and Lumber Co. v. The 
Queen (1888), 14 App. Cas. 46 (P.C.), lands in 
the Province are “available to [the Province] as a 
source of revenue whenever the estate of the Crown 
is disencumbered of the Indian title” (p. 59). The 
Crown’s argument on this point has been canvassed 
by this Court in Delgamuukw, supra, at para. 175, 
where Lamer C.J. reiterated the conclusions in 
St. Catherine’s Milling, supra. There is therefore 
no foundation to the Province’s argument on this 
point.

G. Administrative Review

 Where the government’s conduct is challenged 
on the basis of allegations that it failed to discharge 
its duty to consult and accommodate pending 
claims resolution, the matter may go to the courts 
for review. To date, the Province has established 
no process for this purpose. The question of what 
standard of review the court should apply in judging 
the adequacy of the government’s efforts cannot be 
answered in the absence of such a process. General 
principles of administrative law, however, suggest 
the following.

 On questions of law, a decision-maker must 
generally be correct: for example, Paul v. British 
Columbia (Forest Appeals Commission), [2003] 2 
S.C.R. 585, 2003 SCC 55. On questions of fact or 

droits ancestraux par l’art. 35 de la Loi constitu-
tionnelle de 1982. La province affirme qu’agir 
ainsi reviendrait à [TRADUCTION] « rompre l’équi-
libre du fédéralisme » (mémoire de la Couronne,  
par. 96).

 La réponse à cet argument est que les intérêts 
que détenait la province sur les terres sont subor-
donnés à « tous intérêts autres que ceux que peut y 
avoir la province » (art. 109). L’obligation de con-
sulter et d’accommoder en litige dans la présente 
affaire est fondée sur l’affirmation de la souverai-
neté de la Couronne qui a précédé l’Union. Il s’en-
suit que la province a acquis les terres sous réserve 
de cette obligation. Elle ne peut donc pas prétendre 
que l’art. 35 la prive de pouvoirs dont elle aurait 
joui autrement. Comme il est précisé dans St. 
Catherine’s Milling and Lumber Co. c. The Queen 
(1888), 14 App. Cas. 46 (C.P.), les terres situées 
dans la province [TRADUCTION] « peuvent consti-
tuer une source de revenus [pour la province] dans 
tous les cas où les biens de la Couronne ne sont 
plus grevés du titre indien » (p. 59). L’argument de 
la Couronne sur ce point a été examiné de façon 
approfondie par la Cour dans Delgamuukw, pré-
cité, par. 175, où le juge en chef Lamer a réitéré 
les conclusions tirées dans St. Catherine’s Milling, 
précité. Cet argument n’est en conséquence pas 
fondé.

G. L’examen administratif

 Lorsque la conduite du gouvernement est contes-
tée au motif qu’il ne se serait pas acquitté de son 
obligation de consulter et d’accommoder en atten-
dant le règlement des revendications, la question 
peut être soumise aux tribunaux pour examen. La 
province n’a pas encore établi de mécanisme à cette 
fin. En l’absence d’un tel mécanisme, il est impossi-
ble de déterminer quelle norme de contrôle devrait 
appliquer le tribunal appelé à statuer sur le caractère 
suffisant des efforts déployés par le gouvernement. 
Les principes généraux du droit administratif per-
mettent toutefois de dégager les notions suivantes.

 Quant aux questions de droit, le décideur doit, 
en règle générale, rendre une décision correcte : 
voir, par exemple, Paul c. Colombie-Britannique 
(Forest Appeals Commission), [2003] 2 R.C.S. 

59

60

61

20
04

 S
C

C
 7

3 
(C

an
LI

I)



541NATION HAÏDA c. C.-B. (MINISTRE DES FORÊTS)  La Juge en chef[2004] 3 R.C.S.

mixed fact and law, on the other hand, a review-
ing body may owe a degree of deference to the  
decision-maker. The existence or extent of the duty 
to consult or accommodate is a legal question in 
the sense that it defines a legal duty. However, it is 
typically premised on an assessment of the facts. It 
follows that a degree of deference to the findings of 
fact of the initial adjudicator may be appropriate. 
The need for deference and its degree will depend 
on the nature of the question the tribunal was 
addressing and the extent to which the facts were 
within the expertise of the tribunal: Law Society 
of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, 
2003 SCC 20; Paul, supra. Absent error on legal 
issues, the tribunal may be in a better position to 
evaluate the issue than the reviewing court, and 
some degree of deference may be required. In such 
a case, the standard of review is likely to be rea-
sonableness. To the extent that the issue is one of 
pure law, and can be isolated from the issues of 
fact, the standard is correctness. However, where 
the two are inextricably entwined, the standard 
will likely be reasonableness: Canada (Director 
of Investigation and Research) v. Southam Inc., 
[1997] 1 S.C.R. 748.

 The process itself would likely fall to be exam-
ined on a standard of reasonableness. Perfect sat-
isfaction is not required; the question is whether 
the regulatory scheme or government action 
“viewed as a whole, accommodates the collective 
aboriginal right in question”: Gladstone, supra, at 
para. 170. What is required is not perfection, but 
reasonableness. As stated in Nikal, supra, at para. 
110, “in . . . information and consultation the con-
cept of reasonableness must come into play. . . . So 
long as every reasonable effort is made to inform 
and to consult, such efforts would suffice.” The 
government is required to make reasonable efforts 

585, 2003 CSC 55. Par contre, en ce qui a trait 
aux questions de fait et aux questions mixtes de 
fait et de droit, l’organisme de révision peut devoir 
faire preuve de déférence à l’égard du décideur. 
L’existence et l’étendue de l’obligation de consulter 
ou d’accommoder sont des questions de droit en 
ce sens qu’elles définissent une obligation légale. 
Cependant, la réponse à ces questions repose habi-
tuellement sur l’appréciation des faits. Il se peut 
donc qu’il convienne de faire preuve de déférence 
à l’égard des conclusions de fait du premier déci-
deur. La question de savoir s’il y a lieu de faire 
montre de déférence et, si oui, le degré de déférence 
requis dépendent de la nature de la question dont 
était saisi le tribunal administratif et de la mesure 
dans laquelle les faits relevaient de son expertise : 
Barreau du Nouveau-Brunswick c. Ryan, [2003] 1 
R.C.S. 247, 2003 CSC 20; Paul, précité. En l’ab-
sence d’erreur sur des questions de droit, il est pos-
sible que le tribunal administratif soit mieux placé 
que le tribunal de révision pour étudier la question, 
auquel cas une certaine déférence peut s’imposer. 
Dans ce cas, la norme de contrôle applicable est 
vraisemblablement la norme de la décision raison-
nable. Dans la mesure où la question est une ques-
tion de droit pur et peut être isolée des questions 
de fait, la norme applicable est celle de la déci-
sion correcte. Toutefois, lorsque les deux types de 
questions sont inextricablement liées entre elles, 
la norme de contrôle applicable est vraisembla-
blement celle de la décision raisonnable : Canada 
(Directeur des enquêtes et recherches) c. Southam 
Inc., [1997] 1 R.C.S. 748.

 Le processus lui-même devrait vraisemblable-
ment être examiné selon la norme de la décision rai-
sonnable. La perfection n’est pas requise; il s’agit 
de se demander si, « considéré dans son ensemble, 
le régime de réglementation [ou la mesure gouver-
nementale] respecte le droit ancestral collectif en 
question » : Gladstone, précité, par. 170. Ce qui est 
requis, ce n’est pas une mesure parfaite mais une 
mesure raisonnable. Comme il est précisé dans 
Nikal, précité, par. 110, « [l]e concept du caractère 
raisonnable doit [. . .] entrer en jeu pour ce qui [. . .] 
concern[e] l’information et la consultation. [. . .] 
Dans la mesure où tous les efforts raisonnables ont 
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to inform and consult. This suffices to discharge 
the duty.

 Should the government misconceive the seri-
ousness of the claim or impact of the infringement, 
this question of law would likely be judged by cor-
rectness. Where the government is correct on these 
matters and acts on the appropriate standard, the 
decision will be set aside only if the government’s 
process is unreasonable. The focus, as discussed 
above, is not on the outcome, but on the process of 
consultation and accommodation.

H. Application to the Facts

(1) Existence of the Duty

 The question is whether the Province had knowl-
edge, real or constructive, of the potential existence 
of Aboriginal right or title and contemplated con-
duct that might adversely affect them. On the evi-
dence before the Court in this matter, the answer 
must unequivocally be “yes”.

 The Haida have claimed title to all of Haida 
Gwaii for at least 100 years. The chambers judge 
found that they had expressed objections to the 
Province for a number of years regarding the rate of 
logging of old-growth forests, methods of logging, 
and the environmental effects of logging. Further, 
the Province was aware since at least 1994 that the 
Haida objected to replacement of T.F.L. 39 with-
out their consent and without accommodation with 
respect to their title claims. As found by the cham-
bers judge, the Province has had available evidence 
of the Haida’s exclusive use and occupation of some 
areas of Block 6 “[s]ince 1994, and probably much 
earlier”. The Province has had available to it evi-
dence of the importance of red cedar to the Haida 
culture since before 1846 (the assertion of British 
sovereignty). 

été déployés pour informer et consulter, on a alors 
satisfait à l’obligation de justifier. » Le gouverne-
ment doit déployer des efforts raisonnables pour 
informer et consulter. Cela suffit pour satisfaire à 
l’obligation.

 Si le gouvernement n’a pas bien saisi l’importance 
de la revendication ou la gravité de l’atteinte, il s’agit 
d’une question de droit qui devra vraisemblablement 
être jugée selon la norme de la décision correcte. Si 
le gouvernement a raison sur ces points et agit con-
formément à la norme applicable, la décision ne sera 
annulée que si le processus qu’il a suivi était dérai-
sonnable. Comme il a été expliqué précédemment, 
l’élément central n’est pas le résultat, mais le proces-
sus de consultation et d’accommodement.

H. L’application aux faits

(1) L’existence de l’obligation

 Il s’agit de savoir si la province connaissait, con-
crètement ou par imputation, l’existence potentielle 
d’un droit ou titre ancestral et envisageait des mesu-
res susceptibles d’avoir un effet préjudiciable sur ce 
droit ou titre. Compte tenu de la preuve présentée à 
la Cour en l’espèce, il ne fait aucun doute qu’il faut 
répondre « oui » à cette question.

 Les Haïda revendiquent depuis au moins 100 ans 
le titre sur l’ensemble des îles Haida Gwaii. Le juge 
de première instance a conclu que les Haïda se plai-
gnaient depuis plusieurs années auprès de la pro-
vince du rythme d’exploitation des vieilles forêts, 
des méthodes d’exploitation et des répercussions 
de l’exploitation forestière sur l’environnement. De 
plus, la province savait, depuis au moins 1994, que 
les Haïda s’opposaient à ce qu’on remplace la CFF 
39 sans leur consentement et sans que leurs reven-
dications aient fait l’objet de mesures d’accommode-
ment. Comme l’a constaté le juge en son cabinet, la 
province disposait, [TRADUCTION] « [d]epuis 1994, 
et peut-être bien avant », d’éléments de preuve éta-
blissant que les Haïda utilisaient et occupaient à 
titre exclusif certaines régions du Bloc 6. Depuis au 
moins 1846 (affirmation de la souveraineté britanni-
que), elle possède des preuves témoignant de l’im-
portance du cèdre rouge dans la culture haïda.
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 The Province raises concerns over the breadth of 
the Haida’s claims, observing that “[i]n a separate 
action the Haida claim aboriginal title to all of the 
Queen Charlotte Islands, the surrounding waters, 
and the air space. . . . The Haida claim includes 
the right to the exclusive use, occupation and ben-
efit of the land, inland waters, seabed, archipelagic 
waters and air space” (Crown’s factum, at para. 
35). However, consideration of the duty to consult 
and accommodate prior to proof of a right does not 
amount to a prior determination of the case on its 
merits. Indeed, it should be noted that, prior to the 
chambers judge’s decision in this case, the Province 
had successfully moved to sever the question of the 
existence and infringement of Haida title and rights 
from issues involving the duty to consult and accom-
modate. The issues were clearly separate in the pro-
ceedings, at the Province’s instigation.

 The chambers judge ascertained that the Province 
knew that the potential Aboriginal right and title 
applied to Block 6, and could be affected by the deci-
sion to replace T.F.L. 39. On this basis, the honour of 
the Crown mandated consultation prior to making 
a decision that might adversely affect the claimed 
Aboriginal title and rights.

(2) Scope of the Duty

 As discussed above, the scope of the consulta-
tion required will be proportionate to a preliminary 
assessment of the strength of the case supporting the 
existence of the right or title, and to the seriousness 
of the potentially adverse effect upon the right or 
title claimed. 

(i) Strength of the Case

 On the basis of evidence described as “volu-
minous”, the chambers judge found, at para. 25, a 
number of conclusions to be “inescapable” regard-
ing the Haida’s claims. He found that the Haida had 
inhabited Haida Gwaii continuously since at least 
1774, that they had never been conquered, never  
surrendered their rights by treaty, and that their 

 La province se dit inquiète de l’ampleur des 
revendications des Haïda, faisant observer que, 
[TRADUCTION] « [d]ans une action distincte, les 
Haïda revendiquent un titre ancestral sur l’ensem-
ble des îles de la Reine-Charlotte, sur les eaux les 
entourant et sur l’espace aérien. [. . .] La revendica-
tion des Haïda vise le droit à l’utilisation, à l’occu-
pation et au bénéfice exclusifs des terres, des eaux 
intérieures, du fond marin, des eaux pélagiques et de 
l’espace aérien » (mémoire de la Couronne, par. 35). 
Cependant, se demander si l’obligation de consul-
ter et d’accommoder s’applique avant que la preuve 
de l’existence d’un droit n’ait été apportée n’équivaut 
pas à préjuger de l’affaire sur le fond. D’ailleurs, il 
convient de souligner que, avant que le juge en son 
cabinet ait rendu sa décision en l’espèce, la province 
avait obtenu que la question de l’existence du titre et 
des droits des Haïda et de l’atteinte portée à ceux-
ci soit examinée séparément des questions se rap-
portant à l’obligation de consulter et d’accommoder. 
Les questions ont été clairement séparées dans l’ins-
tance, à l’instigation de la province.

 Le juge en son cabinet a estimé que la province 
savait que les droits et titre ancestraux potentiels en 
question visaient le Bloc 6 et qu’ils pouvaient être 
touchés par la décision de remplacer la CFF 39. Pour 
ce motif, l’honneur de la Couronne commandait que 
celle-ci procède à une consultation avant de prendre 
une décision susceptible d’avoir un effet préjudicia-
ble sur les droits et titre ancestraux revendiqués.

(2) L’étendue de l’obligation

 Comme il a été expliqué plus tôt, l’ampleur de la 
consultation requise dépend de l’évaluation prélimi-
naire de la solidité de la preuve étayant l’existence 
du droit ou du titre, ainsi que de la gravité de l’effet 
préjudiciable potentiel sur le droit ou titre revendi-
qué.

(i) Solidité de la preuve

 Après avoir examiné une preuve qu’il a quali-
fiée d’[TRADUCTION] « abondante », le juge en son 
cabinet a, au par. 25 de sa décision, tiré un certain 
nombre de conclusions [TRADUCTION] « incontour-
nables » relativement aux revendications des Haïda. 
Il a conclu que les Haïda habitaient les îles Haïda 
Gwaii depuis au moins 1774, qu’ils n’avaient jamais 
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rights had not been extinguished by federal leg-
islation. Their culture has utilized red cedar from 
old-growth forests on both coastal and inland areas 
of what is now Block 6 of T.F.L. 39 since at least 
1846. 

 The chambers judge’s thorough assessment of the 
evidence distinguishes between the various Haida 
claims relevant to Block 6. On the basis of a thor-
ough survey of the evidence, he found, at para. 47: 

(1)  a “reasonable probability” that the Haida 
may establish title to “at least some parts” of the 
coastal and inland areas of Haida Gwaii, includ-
ing coastal areas of Block 6. There appears to be 
a “reasonable possibility” that these areas will 
include inland areas of Block 6;

(2) a “substantial probability” that the Haida  
will be able to establish an aboriginal right to  
harvest old-growth red cedar trees from both 
coastal and inland areas of Block 6.

The chambers judge acknowledged that a final res-
olution would require a great deal of further evi-
dence, but said he thought it “fair to say that the 
Haida claim goes far beyond the mere ‘assertion’ of 
Aboriginal title” (para. 50).

 The chambers judge’s findings grounded the 
Court of Appeal’s conclusion that the Haida claims 
to title and Aboriginal rights were “supported by 
a good prima facie case” (para. 49). The strength 
of the case goes to the extent of the duty that the 
Province was required to fulfill. In this case the evi-
dence clearly supports a conclusion that, pending 
a final resolution, there was a prima facie case in 
support of Aboriginal title, and a strong prima facie 
case for the Aboriginal right to harvest red cedar. 

été conquis, qu’ils n’avaient jamais cédé leurs droits 
dans un traité et qu’aucune loi fédérale n’avait éteint 
leurs droits. Depuis au moins 1846, l’utilisation du 
cèdre rouge provenant des vieilles forêts des régions 
côtières et intérieures de la zone maintenant connue 
comme étant le Bloc 6 de la CFF 39 fait partie de 
leur culture.

 Le juge en son cabinet a rigoureusement évalué la 
preuve et établi une distinction entre les différentes 
revendications des Haïda visant le Bloc 6. Au terme 
d’un examen approfondi de la preuve, il a tiré les 
conclusions suivantes au par. 47 :

(1)  il existe une [TRADUCTION] « probabilité 
raisonnable » que les Haïda réussissent à éta-
blir l’existence d’un titre sur [TRADUCTION] « au 
moins quelques parties » des régions côtières et 
intérieures des îles Haïda Gwaii, notamment les 
régions côtières du Bloc 6; il semble exister une 
[TRADUCTION] « possibilité raisonnable » que 
ces régions comprennent les régions intérieures 
du Bloc 6;

(2) il existe une [TRADUCTION] « forte proba-
bilité » que les Haïda réussissent à établir l’exis-
tence d’un droit ancestral de récolter le cèdre 
rouge provenant des vieilles forêts des régions 
côtières et intérieures du Bloc 6.

Le juge en son cabinet a reconnu qu’un règlement 
définitif nécessiterait beaucoup plus d’éléments de 
preuve, mais, selon lui, [TRADUCTION] « il est juste 
de dire que la revendication des Haïda est beaucoup 
plus qu’une simple “affirmation” de titre ancestral » 
(par. 50).

 La Cour d’appel s’est fondée sur les constata-
tions du juge en son cabinet pour conclure que les 
revendications par les Haïda du titre et de droits 
ancestraux étaient [TRADUCTION] « étayées par une 
preuve à première vue valable » (par. 49). La soli-
dité de la preuve influe sur l’étendue de l’obligation 
que doit satisfaire la province. En l’espèce, le dossier 
permet clairement de conclure, en attendant le règle-
ment définitif, qu’il existe une preuve prima facie de 
l’existence d’un titre ancestral et une solide preuve 
prima facie de l’existence d’un droit ancestral de 
récolter le cèdre rouge.
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(ii) Seriousness of the Potential Impact

 The evidence before the chambers judge indi-
cated that red cedar has long been integral to Haida 
culture. The chambers judge considered that there 
was a “reasonable probability” that the Haida would 
be able to establish infringement of an Aboriginal 
right to harvest red cedar “by proof that old-growth 
cedar has been and will continue to be logged on 
Block 6, and that it is of limited supply” (para. 48). 
The prospect of continued logging of a resource in 
limited supply points to the potential impact on an 
Aboriginal right of the decision to replace T.F.L. 
39.

 Tree Farm Licences are exclusive, long-term 
licences. T.F.L. 39 grants exclusive rights to 
Weyerhaeuser to harvest timber within an area 
constituting almost one quarter of the total land of 
Haida Gwaii. The chambers judge observed that “it 
[is] apparent that large areas of Block 6 have been 
logged off” (para. 59). This points to the poten-
tial impact on Aboriginal rights of the decision to 
replace T.F.L. 39. 

 To the Province’s credit, the terms of T.F.L. 
39 impose requirements on Weyerhaeuser with 
respect to Aboriginal peoples. However, more was 
required. Where the government has knowledge of 
an asserted Aboriginal right or title, it must consult 
the Aboriginal peoples on how exploitation of the 
land should proceed.

 The next question is when does the duty to con-
sult arise? Does it arise at the stage of granting a 
Tree Farm Licence, or only at the stage of granting 
cutting permits? The T.F.L. replacement does not 
itself authorize timber harvesting, which occurs 
only pursuant to cutting permits. T.F.L. replace-
ments occur periodically, and a particular T.F.L. 
replacement decision may not result in the sub-
stance of the asserted right being destroyed. The 
Province argues that, although it did not consult 
the Haida prior to replacing the T.F.L., it “has con-
sulted, and continues to consult with the Haida 

(ii) Gravité des conséquences potentielles

 La preuve présentée au juge en son cabinet indi-
quait que l’utilisation du cèdre rouge fait depuis 
longtemps partie intégrante de la culture haïda. Le 
juge a considéré qu’il existait une [TRADUCTION] 
« probabilité raisonnable » que les Haïda réussis-
sent à démontrer une atteinte à un droit ancestral de 
récolter le cèdre rouge [TRADUCTION] « en prouvant 
que le cèdre des vieilles forêts a été et continuera 
d’être exploité dans le Bloc 6, et que cette ressource 
est limitée » (par. 48). La perspective de l’exploita-
tion continue d’une ressource par ailleurs limitée 
laisse entrevoir les répercussions que la décision 
de remplacer la CFF 39 pourrait avoir sur un droit 
ancestral.

 Les CFF ont un caractère exclusif et sont accor-
dées pour de longues périodes. La CFF 39 confère 
à Weyerhaeuser le droit exclusif de récolter le bois 
dans une région qui représente près du quart de la 
superficie totale des îles Haïda Gwaii. Le juge en 
son cabinet a fait observer qu’[TRADUCTION] « il 
[est] manifeste que de vastes étendues du Bloc 6 
ont été coupées à blanc » (par. 59). Ce fait illus-
tre les conséquences potentielles que la décision 
de remplacer la CFF 39 a sur les droits ances- 
traux.

 Il faut reconnaître à la province d’avoir imposé 
à Weyerhaeuser, dans la CFF 39, des conditions à 
l’égard des peuples autochtones. Mais la province 
devait faire davantage. Lorsque le gouvernement 
sait qu’un droit ou un titre ancestral est revendiqué, 
il doit consulter les Autochtones sur la façon dont les 
terres visées devraient être exploitées.

 Il faut maintenant se demander à quel moment 
prend naissance l’obligation de consulter. Est-ce à 
l’étape de l’octroi d’une CFF, ou seulement à l’étape 
de la délivrance des permis de coupe? Le rempla-
cement d’une CFF n’autorise pas en soi la récolte 
de bois, qui ne peut se faire qu’en vertu des permis 
de coupe. Les CFF sont périodiquement rempla-
cées, et la décision de remplacer une CFF en parti-
culier n’a pas nécessairement pour effet de détruire 
l’essence même du droit revendiqué. La province 
fait valoir que, bien qu’elle ne les ait pas consul-
tés avant de remplacer la CFF, elle [TRADUCTION] 
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prior to authorizing any cutting permits or other 
operational plans” (Crown’s factum, at para. 64).

 I conclude that the Province has a duty to con-
sult and perhaps accommodate on T.F.L. decisions. 
The T.F.L. decision reflects the strategic planning 
for utilization of the resource. Decisions made 
during strategic planning may have potentially seri-
ous impacts on Aboriginal right and title. The holder 
of T.F.L. 39 must submit a management plan to the 
Chief Forester every five years, to include invento-
ries of the licence area’s resources, a timber supply 
analysis, and a “20-Year Plan” setting out a hypothet-
ical sequence of cutblocks. The inventories and the 
timber supply analysis form the basis of the deter-
mination of the allowable annual cut (“A.A.C.”) for 
the licence. The licensee thus develops the technical 
information based upon which the A.A.C. is calcu-
lated. Consultation at the operational level thus has 
little effect on the quantity of the annual allowable 
cut, which in turn determines cutting permit terms. 
If consultation is to be meaningful, it must take 
place at the stage of granting or renewing Tree Farm 
Licences.

 The last issue is whether the Crown’s duty went 
beyond consultation on T.F.L. decisions, to accom-
modation. We cannot know, on the facts here, 
whether consultation would have led to a need for 
accommodation. However, the strength of the case 
for both the Haida title and the Haida right to harvest 
red cedar, coupled with the serious impact of incre-
mental strategic decisions on those interests, suggest 
that the honour of the Crown may well require sig-
nificant accommodation to preserve the Haida inter-
est pending resolution of their claims.

« a consulté et continue de consulter les Haïda 
avant d’autoriser les permis de coupe ou autres 
plans d’aménagement » (mémoire de la Couronne,  
par. 64).

 J’estime que, lorsqu’elle prend des décisions con-
cernant les CFF, la province est tenue à une obli-
gation de consultation, et peut-être à une obligation 
d’accommodement. La décision rendue à l’égard 
d’une CFF reflète la planification stratégique tou-
chant l’utilisation de la ressource en cause. Les déci-
sions prises durant la planification stratégique ris-
quent d’avoir des conséquences graves sur un droit 
ou titre ancestral. Tous les cinq ans, le titulaire de la 
CFF 39 doit présenter au chef des services forestiers 
un plan d’aménagement comprenant l’inventaire des 
ressources du secteur visé par la concession, une 
analyse des approvisionnements en bois d’œuvre et 
un « plan de 20 ans » présentant une séquence hypo-
thétique de blocs de coupe. C’est à partir de l’inven-
taire et de l’analyse des approvisionnements en bois 
d’œuvre qu’est fixée la possibilité annuelle de coupe 
(« PAC ») pour la concession. Ainsi, le titulaire de 
la concession établit les renseignements techniques 
servant à calculer la PAC. La tenue de consultations 
au niveau de l’exploitation a donc peu d’incidence 
sur le volume fixé dans la PAC, qui, à son tour, 
détermine les modalités du permis de coupe. Pour 
que les consultations soient utiles, elles doivent avoir 
lieu à l’étape de l’octroi ou du renouvellement de  
la CFF.

 Il s’agit enfin de décider si la Couronne avait 
l’obligation non seulement de consulter les Haïda 
au sujet des décisions relatives aux CFF mais aussi 
de trouver des accommodements à leurs préoccupa-
tions. Les faits de l’espèce ne permettent pas de dire 
si la consultation aurait entraîné la nécessité de telles 
mesures. Cependant, la solidité de la preuve étayant 
l’existence et d’un titre haïda et d’un droit haïda 
autorisant la récolte du cèdre rouge, conjuguée aux 
répercussions sérieuses sur ces intérêts des décisions 
stratégiques successives, indique que l’honneur de 
la Couronne pourrait bien commander des mesures 
d’accommodement substantielles pour protéger les 
intérêts des Haïda en attendant que leurs revendica-
tions soient réglées.
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(3) Did the Crown Fulfill its Duty?

 The Province did not consult with the Haida on 
the replacement of T.F.L. 39. The chambers judge 
found, at para. 42:

[O]n the evidence presented, it is apparent that the 
Minister refused to consult with the Haida about replac-
ing T.F.L. 39 in 1995 and 2000, on the grounds that he 
was not required by law to consult, and that such consul-
tation could not affect his statutory duty to replace T.F.L. 
39.

In both this Court and the courts below, the 
Province points to various measures and policies 
taken to address Aboriginal interests. At this Court, 
the Province argued that “[t]he Haida were and are 
consulted with respect to forest development plans 
and cutting permits. . . . Through past consultations 
with the Haida, the Province has taken various steps 
to mitigate the effects of harvesting . . .” (Crown’s 
factum, at para. 75). However, these measures and 
policies do not amount to and cannot substitute for 
consultation with respect to the decision to replace 
T.F.L. 39 and the setting of the licence’s terms and 
conditions.

 It follows, therefore, that the Province failed to 
meet its duty to engage in something significantly 
deeper than mere consultation. It failed to engage in 
any meaningful consultation at all.

III. Conclusion

 The Crown’s appeal is dismissed and 
Weyerhaeuser’s appeal is allowed. The British 
Columbia Court of Appeal’s order is varied so that 
the Crown’s obligation to consult does not extend 
to Weyerhaeuser. The Crown has agreed to pay the 
costs of the respondents regarding the application 
for leave to appeal and the appeal. Weyerhaeuser 
shall be relieved of any obligation to pay the costs 
of the Haida in the courts below. It is not necessary 
to answer the constitutional question stated in this 
appeal.

(3) La Couronne s’est-elle acquittée de son obli-
gation?

 La province n’a pas consulté les Haïda au sujet du 
remplacement de la CFF 39. Le juge en son cabinet 
a tiré la conclusion suivante (par. 42) :

[TRADUCTION] [S]elon la preuve présentée, il est mani-
feste que le ministre a refusé de consulter les Haïda au 
sujet du remplacement de la CFF 39 en 1995 et en l’an 
2000, au motif que la loi ne l’obligeait pas à le faire et 
qu’une telle consultation ne pouvait avoir d’incidence sur 
son obligation, prévue par la loi, de remplacer la CFF 
39.

La province a attiré l’attention de la Cour et des tri-
bunaux d’instance inférieure sur les nombreuses 
mesures et politiques qu’elle a adoptées pour tenir 
compte des intérêts autochtones. Devant la Cour, 
elle a affirmé que [TRADUCTION] « [l]es Haïda 
ont été et sont consultés au sujet des plans d’amé-
nagement forestier et des permis de coupe. [. . .] 
À la suite de consultations antérieures auprès des 
Haïda, la province a pris plusieurs mesures pour 
atténuer les effets de l’exploitation forestière [. . .] » 
(mémoire de la Couronne, par. 75). Cependant, ces 
mesures et politiques n’équivalent pas à une consul-
tation au sujet de la décision de remplacer la CFF 39 
et de l’établissement de ses modalités, et ne peuvent 
la remplacer.

 Par conséquent, la province ne s’est pas acquittée 
de son obligation de procéder à davantage qu’une 
simple consultation. Elle n’a procédé à absolument 
aucune consultation utile.

III. Conclusion

 Le pourvoi de la Couronne est rejeté et celui 
de Weyerhaeuser est accueilli. L’ordonnance de la 
Cour d’appel de la Colombie-Britannique est modi-
fiée de manière que l’obligation de consultation de 
la Couronne ne s’étende pas à Weyerhaeuser. La 
Couronne a accepté de payer les dépens des intimés 
pour la demande d’autorisation de pourvoi et pour le 
pourvoi. Weyerhaeuser est dispensée de toute obli-
gation de payer les dépens des Haïda devant les ins-
tances inférieures. Il n’est pas nécessaire de répon-
dre à la question constitutionnelle dans le présent 
pourvoi.
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Reasons for Judgment of the Honourable Mr. Justice Finch: 
 
 
 I 

Introduction 

[1] The Ministry of Forests ("the Ministry"), its District 

Manager at Fort St. John, David Lawson, ("the District 

Manager") and Canadian Forest Products Limited ("Canfor") 

appeal the order of the Supreme Court of British Columbia 

pronounced 24 June, 1997, which quashed the decision of the 

District Manager on 13 September, 1996, approving Canfor's 

application for Cutting Permit 212.  Canfor holds the timber 

harvesting licence for the wilderness area in which C.P.212 

would permit logging. It is Crown land, adjacent to the reserve 

land granted to the Halfway River First Nation.  The Halfway 

Nation are descendants of the Beaver People who were 

signatories to Treaty 8 in 1900.   

 

[2] The part of Treaty 8 that preserved the signatories right 

to hunt says: 

And Her Majesty the Queen HEREBY AGREES with the said 
Indians that they shall have the right to pursue 
their usual vocations of hunting, trapping and 
fishing throughout the tract surrendered as 
heretofore described, subject to such regulations as 
may from time to time be made by the Government of 
the country, acting under the authority of Her 
Majesty, and saving and excepting such tracts as may 
be required or taken up from time to time for 
settlement, mining, lumbering, trading or other 
purposes. 
 (my emphasis) 
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[3] The petitioners claimed under the Treaty the traditional 

right to hunt on the Crown land adjacent to their reserve, 

which they refer to as the "Tusdzuh" area, including the areas 

covered by C.P.212.  In addition, they have an outstanding 

Treaty Land Entitlement Claim (T.L.E.C.) against the federal 

Crown, and they say lands recoverable in that claim may be 

located in the Tusdzuh. 

 

[4] Among many other arguments advanced the petitioners said 

that issuance of the permit, and the logging it will allow, 

infringes their hunting rights under the Treaty, and that such 

infringement cannot be justified by the Crown.  The petitioners 

also claimed that C.P.212 was granted by the District Manager 

in breach of his administrative law duty of fairness, in that 

he fettered his discretion by applying government policy, 

prejudged Canfor's right to have the permit issued, failed to 

give adequate notice of his intention to decide the question, 

and failed to provide an adequate opportunity for them to be 

heard.  The petitioners also said the District Manager reached 

a patently unreasonable decision in deciding factual issues on 

an incomplete evidentiary base. 

 

[5] The learned chambers judge accepted all these submissions 

and held therefore that C.P.212 should be quashed.  Other 
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submissions were rejected. 

 

[6] On this appeal, the appellants say the learned chambers 

judge erred on all counts.  They say that, properly construed, 

the plaintiffs' right under Treaty 8 to hunt is subject to the 

Crown's right to "require", or "take up" lands from time to 

time for, among other purposes, "lumbering"; and that the 

issuance of C.P.212 therefore did not breach or infringe the 

petitioners' treaty rights to hunt.  Alternatively, the 

petitioners say that if the treaty right to hunt was breached, 

that breach was justified within the test laid down in R. v. 

Sparrow,[1990] 1 S.C.R. 1075, 3 C.N.L.R. 160, 4 W.W.R. 410. 

 

[7] As to the administrative law issues, the appellants say 

the learned chambers judge erred in finding that the District 

Manager had fettered his discretion, that his decision gave 

rise to a reasonable apprehension of bias, and that he failed 

to give adequate notice or opportunity to be heard.  They also 

say the learned chambers judge erred in holding the District 

Manager's decision to be patently unreasonable. 

 

[8] For the reasons that follow, I have concluded that the 

only lack of procedural fairness in the decision-making process 

of the District Manager was the failure to provide to the 

petitioners an opportunity to be heard.  In my respectful view, 
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the learned chambers judge erred in holding that there was a 

lack of procedural fairness on the other three grounds that 

were raised.  I have also concluded that the issuance of the 

cutting permit infringed the petitioners' treaty right to hunt, 

that the Crown has failed to show that infringement was 

justified, and that the learned chambers judge did not err in 

quashing the District Manager's approval of Canfor's permit 

application. 

 

 II 

Background 

[9] Treaty 8 is one of 11 numbered treaties made between the 

federal government and various Indian bands between 1871 and 

1923.  B.C. joined confederation in 1871, but the provincial 

government was not represented in these treaty negotiations.  

Treaty 8 was negotiated in 1899, and was adhered to in that 

year by a number of bands who lived in what are now Alberta, 

Saskatchewan and the Northwest Territories.  The first 

adherents, a band of Cree Indians, signed the treaty at Lesser 

Slave Lake in June, 1899.  The Hudson Hope Beaver people, from 

whom the petitioners are descended, adhered to the treaty at 

Fort St. John in 1900.  At that time there were 46 Beaver 

people living in the vicinity of Fort St. John.  The Hudson 

Hope people are now spread between the Halfway River Nation and 

the West Moberley Band. 
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[10] On this appeal, counsel for the Ministry of Forests told 

the Court that the British Columbia government acknowledged 

that it was bound by the provisions of Treaty 8 concerning the 

petitioners' rights to hunt and fish, but made no similar 

concession in respect of the petitioners' right to lands under 

the treaty. 

 

[11] The full provisions of the treaty are set out in the 

reasons of my colleague, Madam Justice Southin.  The Indians 

could neither read nor write English, and the terms of the 

treaty were interpreted to them orally.  There is a question in 

this case as to what extrinsic evidence, if any, is admissible 

in interpreting the treaty.  The commissioners who acted on 

behalf of the federal government made a report concerning their 

discussions and negotiations with the original adherents to the 

treaty in 1899.  There is no similar record of what was said to 

the Beaver people of Fort St. John in 1900.  The appellant 

Minister says the extrinsic evidence of what occurred in 1899, 

and which was admitted and considered in R. v. Badger, [1996] 1 

S.C.R. 771, is not admissible for the purposes of construing 

the treaty adhered to by the petitioners' ancestors in 1900.   

 

[12] In 1900 title to Crown land was vested in the provincial 

Crown by virtue of the terms of union between British Columbia 
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and Canada in 1871.  Treaty 8 provides for reserve lands to be 

set aside for the Indians, to the extent of one square mile for 

each family of five, or 160 acres per individual.  The 

"selection" of such reserves was to be made in the manner 

provided for in the treaty. 

 

[13] On 15 May, 1907 the provincial government transferred 

administration and control of lands in the Peace River block to 

the federal government by Executive Order-in-Council.  The 

transfer covered about 3.5 million acres of land, selected as 

agreed in 1884.  By virtue of s.91(24) of the Constitution Act, 

1867, the federal government already had all jurisdiction to 

deal with "Indians and land reserved for Indians". 

 

[14] The reserve lands of the Halfway River Nation were not 

finally surveyed and located until 1914.  The reserve is 

located on the north bank of the Halfway River, about 100 miles 

west of the city of Fort St. John.  The reserve comprises about 

9,880 acres. 

 

[15] The lands to the south and west of the Halfway River 

reserve were, in 1900 and 1914, unsettled and undeveloped 

wilderness.  The Halfway River Nation referred to this area as 

the Tusdzuh.  It is an area that the petitioners and their 

ancestors have used for hunting, fishing, trapping and the 
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gathering of food and medicinal plants.  The area was plentiful 

with game, and conveniently located for the purposes of the 

Halfway Nation.  The petitioners or their forebears built 

cabins, corrals and meat drying racks in the area for use in 

conjunction with their hunting activities.  The time of 

building, and the precise location of these structures, is not 

disclosed in the evidence. 

 

[16] In 1930 the federal government transferred administration 

and control of the lands in the Peace River block back to the 

provincial government by the Railway Belt Retransfer Agreement 

Act, S.B.C. 1930, c.60.  Also in 1930, the Constitution Act, 

1930 was enacted by the parliament of the United Kingdom giving 

effect to, inter alia, the agreement between the federal and 

B.C. provincial governments by which the retransfer of lands, 

including the Peace River block, took place.  There was an 

exception from the retransfer of the Indian reserve lands 

located in the Peace River block. 

 

[17] It is significant for the purposes of this case, and to 

understanding earlier jurisprudence interpreting Treaty 8 and 

other of the numbered treaties, that B.C. is not affected by 

the Natural Resources Transfer Act, 1930 (Constitution Act, 

1930 Schedule II), which was an important consideration in such 

cases as R. v. Badger, supra and R. v. Horse, [1988] 1 S.C.R. 
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187. 

 

[18] In 1982, the Constitution Act, 1982 was enacted.  Section 

35 of the Act provides: 

 

35. (1) The existing aboriginal and treaty rights 
of the aboriginal peoples of Canada are hereby 
recognized and affirmed. 

 

[19] About 15 years ago, at a date not disclosed in the 

evidence, the Halfway River Nation entered into negotiations 

with both the federal and provincial governments to allow the 

expansion of its reserve lands.  They subsequently advanced a 

Treaty Land Entitlement Claim (TLEC) against the Crown in Right 

of Canada asserting a shortfall of over 2,000 acres in the 

reserve lands allocated to them in 1914.  In fact, the Nation 

has made a demand for over 35,000 acres of additional land, the 

basis for which claim was not made clear in the submissions of 

counsel.  Whatever the area entitlement of the petitioners to 

further reserve lands may be, there is an unresolved issue as 

to their location.  The petitioners claim that the entitlement 

may be located, in whole or in part, in the Tusdzuh, the 

wilderness area to the south of their present reserve lands. 

 

[20] There are now said to be 184 men, women and children in 

the Halfway River Nation.  They are a poor people, 
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economically, and have in general not adapted themselves to the 

agricultural lifestyle contemplated in those parts of Treaty 8 

granting each family of five one square mile of land, or each 

individual 160 acres of land, as well as livestock, farm 

implements and machinery, and such seed as was suited to the 

locality of the Band.  They have instead pursued their 

traditional means of support and sustenance, of which moose 

hunting is an important element.  75% of the members of the 

Halfway River Nation live on social assistance. 

 

[21] The lands referred to by the petitioners as the Tusdzuh 

are vast areas in which, until fairly recent times, there has 

been limited industrial use or development.  There has been 

some mining since the early 1900s and, more recently, some oil 

and gas exploration.  A network of seismic lines was cut for 

that purpose.  The evidence does not disclose when the first 

timber harvesting licence was granted.  Canfor obtained one 

part of its current timber harvesting licence in 1983, and a 

second part in 1989.  These licences were amalgamated into 

Forest Licence No. A181154. 

 

[22] In 1991, Canfor first identified the areas covered by 

C.P.212 in its five year Forest Development Plan for 1991-96.  

Chief Metecheah wrote to the Minister of Forests on 20 January, 

1992 requesting a meeting to discuss the development of lands 
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in the Tusdzuh.  On 30 June, 1992, Canfor wrote to the Treaty 8 

Tribal Association (of which the Halfway River Nation is a 

member) advising of the proposed harvesting.  From that time up 

to the present litigation there have been both correspondence 

and telephone communications between the parties to these 

proceedings: these are more specifically detailed in the 

reasons for judgment of the learned chambers judge, and in 

Appendix A to her reasons, setting out a "chronology of notices 

and consultation".  Particular reference to some of these 

communications will be made later in these reasons, as may 

appear necessary. 

 

III 

 

The Legislative Scheme 

[23] The authority of the District Manager to issue a cutting a 

permit derives from the  Forest Act, R.S.B.C. 1979, c. 140, as 

am. S.B.C. 1980, c. 14 (the Act), the Forest Practices Code of 

British Columbia Act, S.B.C. 1994, c. 41 (the Code, now 

R.S.B.C. 1996, c. 159) and subsequent regulations, and the 

Ministry of Forests Act, R.S.B.C. 1979, c. 272, as am. S.B.C. 

1980, c. 14.  That latter statute amended various aspects of 

the Forest Act, the Ministry of Forests Act, and the Range Act, 

R.S.B.C. 1979, c. 355.  The 1980 amendment to s. 158(2) of the 

Forest Act provides: 
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 158 (2)  Without limiting ss. (1), the Lieutenant Governor 

in Council may make regulations respecting ... 
 (d.1)  the establishment of an area of the Province as a 

forest district, the abolition and variation in boundaries 
and name of a forest district and the consolidation of 2 
or more forest districts; ... 

 
 
Section 2(1) of the Ministry of Forests Act, R.S.B.C. 1979, c. 

272 (now R.S.B.C. 1996, c.300) was amended to state: 

 
 2 (1)  The following persons may be appointed under the 

Public Service Act: ... 
 (d)  a district manager for a forest district established 

under the Forest Act and the part of a range district 
established under the Range Act that covers the same area 
as the forest district; ... 

  
  
[24] That section, in combination with the Public Service Act, 

R.S.B.C. 1979, c.343, authorized the Lieutenant Governor in 

Council to appoint district managers for forest districts 

established under the Forest Act.  Section 9 of the 1979 Forest 

Act (now section 11) specified that no rights to harvest Crown 

timber could be granted on behalf of the government except in 

accordance with the Act.  Section 10 (now section 12) specified 

that a District Manager, a regional manager or the minister may 

enter into agreements granting rights to harvest timber in the 

form of licenses and/or permits subject to the provisions of 

the Act and the Regulations.  In 1994, section 247 of the Code 

amended section 10 of the Forest Act, subjecting the District 

Manager's authority to enter into agreements granting rights to 

harvest timber to the requirements of the Code.  Section 238 of 
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the Code states that every cutting permit in existence at the 

time the Code came into force remains in existence, but ceases 

to have effect two years after the date the section came into 

force unless the District Manager determines that the 

operational planning requirements of the cutting permit are 

consistent with the requirements of the Code.  With the 

exception of a few sections, the Code came into effect pursuant 

to Reg. 165/95 on June 15, 1995. 

 

[25] The relationship between the Forest Act and the Forest 

Practices Code with respect to the District Manager’s authority 

to issue a cutting permit pursuant to a forest licence 

agreement is important.  The Code regulates the actual practice 

of forestry as it occurs on the ground, whereas the Act governs 

matters such as the formation of forest licence agreements and 

the determination of the annual allowable cut.  The Code does 

not replace the Act but supplements it, as contemplated by s. 

10 of the Act (now s. 12) where the authority of officials 

(including the District Manager) in the Ministry of Forests to 

issue licenses is circumscribed by the Code insofar as the Code 

requires that certain operational plans receive approval before 

the granting of licenses or permits.  The process by which 

those plans receive approval is set out in the Code and in the 

Regulations enacted pursuant to the Code.  Sections 10 and 12 

of the 1979 Act, as amended in 1980, provide: 
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 10. Subject to this Act and the Regulations, a district 

manager, a regional manager or the minister, on 
behalf of the Crown, may enter into an agreement 
granting rights to harvest Crown timber in the form 
of a  

  (a) forest licence; 
  (b) timber sale licence; 
  (c) timber licence; 
  (d) tree farm licence; ... 
  
 12. A forest licence ... 
  (f)  shall provide for cutting permits to be issued 

by the Crown to authorize the allowable annual cut to 
be harvested, within the limits provided in the 
licence, from specific areas of land in the public 
sustained yield unit or timber supply area described 
in the licence;  

 . . . 
 
 
[26] The enactment of the Forest Practices Code further amended 

these provisions, so as to render the formation of agreements 

under section 10 of the Act subject to the provisions of the 

Code (s. 247 of the Code). 

 

[27] In addition, the preamble to the Code provides a broad set 

of principles to guide the actions of forestry officials, and 

by which the statute is to be interpreted.   

  
[28] The preamble to the Forest Practices Code is as follows: 
 
 

WHEREAS British Columbians desire sustainable use of 
the forests they hold in trust for future 
generations; 
 
AND WHEREAS sustainable use includes 
 
 (a) managing forests to meet present needs 

without compromising the needs of future 
generations, 
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 (b) providing stewardship of forests based on 

an ethic of respect for the land, 
 
 (c) balancing productive, spiritual, ecological 

and recreational values of forests to meet 
the economic and cultural needs of peoples 
and communities, including First Nations, 

 
 (d) conserving biological diversity, soil, 

water, fish, wildlife, scenic diversity and 
other forest resources, and 

 
 (e) restoring damaged ecologies; 
 
THEREFORE HER MAJESTY, by and with the advice and 
consent of the Legislative Assembly of the Province 
of British Columbia, enacts as follows: 
 

 
[29] The Code is to be interpreted so as to achieve the 

principles set out in the preamble:  see Koopman v. Ostergaard 

(1995), 12 B.C.L.R. (3d) 154 (S.C.); Chetwynd Environmental 

Society v. British Columbia (1995), 13 B.C.L.R. (3d) 338 

(S.C.).  The preamble of the Code, therefore, is to receive a 

broad and liberal construction so as to best ensure the 

attainment of the Code's goals: International Forest Products 

v. British Columbia (Ministry of Forests) (unreported. 19 

March, 1997.  Forest Appeals Commission (Vigod, Chair), App. 

No. 96/02(b)). 

 

[30] In addition to receiving guidance from the preamble's 

principles, the District Manager's authority to grant cutting 

permits is subject to certain specific operational planning 

requirements under the Code.  These generally take the form of 
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requiring the permit holder to demonstrate that the plans for 

harvesting conform to certain environmental standards.  The 

operational planning requirements are set out in Part 3 of the 

Code, directing that the holder of an agreement under the 

Forest Act must carry out certain impact assessments of the 

proposed harvest area and integrate the findings of such an 

assessment into forest development plans (ss. 10, 17-19), 

logging plans (s. 11, 20-21), silviculture prescriptions and 

plans (s. 12, 14, 22-23, 25), and access management, stand 

management, and range use plans (ss. 13, 15-16, 24, 26-27).  

There are numerous provisions that allow for the holder of an 

agreement under the Forest Act to apply for exemptions from 

these requirements (Part 3, Division 3). 

 

[31] Finally, the District Manager's authority to grant cutting 

permits pursuant to forest licence agreements entered into 

under the Act is limited by many of the regulations enacted 

pursuant to the Code.  Specifically, the Operational Planning 

Regulations [B.C. Reg. 174/95] identify areas where the 

District Manager must satisfy himself of the nature of the 

various kinds of public consultations that have occurred and 

need to occur.  According to sections 5–8 of the Operational 

Planning Regulations the proponent of an operational plan or 

forest development plan is required to ensure that the best 

information available is used and that the District Manager 
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approves of it.   

 

[32] Under the Regulations, before a person submits, or a 

District Manager puts into effect, a forest development plan, 

they must publish notice of the plan to the public (s.2).  The 

District Manager must provide an opportunity for review and 

comment to an interested or affected person (s.4(4)), and must 

consider all comments received (s.4(5)).   

 

[33] Section 4(4) of the Regulations provides: 

 

An opportunity for review and comment provided to an 
interested or affected person under s-s.(1) will only 
be adequate for the purposes of that subsection if, 
in the opinion of the district manager, the 
opportunity is commensurate with the nature and 
extent of that person's interest in the area under 
the plan and any right that person may have to use 
the area under the plan. 

 

[34] Finally, under s.6(1)(a) of the Regulations the District 

Manager has a discretion to require that operational plans be 

referred to any other resource agency, person, or other agency 

he may specify.  I observe in passing that the District 

Manager's discretion to determine the adequacy of the 

opportunity to "review and comment" does not extend to that 

consultation required by the jurisprudence concerning the 

Crown's obligation to justify infringement of aboriginal or 

treaty rights.   
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[35] The proponent of a plan is under an obligation to use the 

best information available (s.11(1)) and to use all information 

known to the person (s.11(2)(b)).  These provisions confer a 

very broad discretion.  It would appear, however, to be the 

sort of discretion calling for expertise beyond that of a 

professional forester.  Whether a set plan of logging is 

acceptable to those members of the public who have a stake in 

it appears to be a question of judgment that any properly 

informed person would be as well able to answer as a forester. 

 

[36] In summary then, the District Manager's powers to issue 

cutting permits are found in s.10 of the 1979 Forest Act as 

amended by s.247 of the Code in 1994, and those powers are 

subject to the requirements of the Code.  The preamble to the 

Code states the guiding principles for forest management which 

include meeting "the economic and cultural needs of First 

Nations".  Section 4(4) to the Regulations gives the District 

Manager a discretion to determine the adequacy of consultation 

with interested parties, as specified in s.4(1). 

 

 IV 

 

The Decision of the District Manager 

[37] After investigation, reviews and discussion, the District 
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Manager finally decided to issue C.P.212 on 13 September, 1996. 

 His reasons for doing so are set out in a letter he wrote to 

Chief Metecheah on 3 October, 1996.  In summary, the District 

Manager held: 

 

1. Canfor's application for C.P.212 was consistent 
with Canfor's approved five year forest 
development plan; 

 
2. C.P.212 was in substantial compliance with the 

requirements of the Forest Practices Code; 
 
3. Canfor's harvesting operations would have 

minimal impacts on wildlife habitat suitability 
and capability for ungulates (moose and deer) 
and black bear in the area; 

 
4. There would be minimal to no impact on fish 

habitat or fishing activities; 
 
5. It was not the policy of the Provincial 

government to halt resource development pending 
resolution of a Treaty Land Entitlement Claim 
(TLEC) advanced by the petitioners against the 
federal Crown; 

 
6. Canfor would be required to perform an 

Archeological Impact Assessment (AIA) in block 4 
of C.P.212 where an old First Nations pack trail 
was located; 

 
7. The proposed harvesting plan included sufficient 

measures to mitigate any concerns as to the 
trapping of fur bearing animals in the area; 

 
8. Canfor's plan would deactivate all roads 

seasonally, to make them impassable, and on 
completion of harvesting, would deactivate the 
roads permanently. 

 
9. Canfor's proposed harvesting activities would 

not infringe the petitioners' Treaty 8 rights of 
hunting, fishing and trapping. 
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[38] There does not appear to be any statutory requirement for 

the giving of such reasons, either oral or written.  The 

reasons are useful, however, because they record the factors 

the District Manager took into account in reaching his 

decision, and they lend an air of openness to the process he 

followed.  On the other hand, the giving of reasons may suggest 

a more judicial or quasi-judicial process than is required by 

the legislative scheme. 

 

 V 

 

The Decision of the Chambers Judge 

[39] The Halfway River First Nation brought an application for 

judicial review, seeking to quash the decision of the District 

Manager to issue C.P.212.  That application was brought 

pursuant to the Judicial Review Procedure Act, which provides 

remedies for administrative actions in excess of statutory 

powers.  Whether this was the proper form of proceedings to 

bring is considered more fully below.  On that application, 

Madam Justice Dorgan granted certiorari and quashed the 

decision of the District Manager, citing reasons related to the 

various issues involved, which are outlined below. 

 

 A. Fettering: 
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[40] The learned chambers judge held that the District Manager 

had fettered his discretion.  She said at para.35: 

 

[35] Notwithstanding these references which indicate 
a notion of weighing various interests, on the whole 
of the record I am satisfied that Lawson fettered his 
discretion by treating the government policy of not 
halting development as a given and by simply 
following the direction of the Minister of Forests 
not to halt development.  This is particularly 
evident from p.4 of his Reasons for Decision which 
reads: 
 
 ... in December 1995 the Minister of 

Forests advised both ourselves and the 
Halfway band that it is not the policy of 
the provincial government to halt resource 
development pending resolution of the 
Treaty Land Entitlement (TLE) claim and 
that we must honour legal obligations to 
both the Forest Industry as well as First 
Nations.  This fact was again reiterated by 
Janna Kumi, Assistant Deputy Minister, 
Operations, upon her meeting with the 
Halfway Band in January 1996. 

 

 B. Bias 

 

[41] The learned chambers judge held that there was no actual 

bias in the District Manager's decision, but that there was a 

reasonable apprehension of bias.  She said at paras.48-9: 

 

[48] However, a further statement by Lawson is of 
concern.  In his letter to Chief Metecheah dated 
August 29, 1996 Lawson states: 
 
 "I must inform you that if the application 

is in order and abides by all ministry 
regulations and the Forest Practices Code I 
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have no compelling reasons not to approve 
their application."  

 
This statement strongly suggests that Lawson had 
already concluded that there was no infringement of 
Treaty or Aboriginal Rights.  His only remaining 
concerns about the application were with respect to 
compliance with MOF and Code requirements.  He 
requests information on Aboriginal and Treaty Rights 
with respect to future Canfor activities but makes no 
reference to such rights vis-a-vis CP212.  The only 
conclusion to be drawn from this letter is that 
Lawson had already decided that there was no 
infringement of Halfway's rights. 
 
[49] As well, it should be noted that at paragraph 18 
of the affidavit of David Menzies, he states: 
 
 Approval to proceed with harvesting in 

Blocks 1, 2, 4, 5, 17 and 19 was granted by 
the District Manager on September 13, 1996 
(attached as Exhibit 8).  The formal 
application letter was only sent after the 
Ministry of Forests confirmed that the 
application would be granted, consistent 
with the approval already granted for the 
Development Plan. 

 [emphasis added] 
 
This evidence indicates that once the Development 
Plan was approved, all applications for cutting 
permits within it will likely be approved as well and 
is evidence which supports a finding of a reasonable 
apprehension of bias. 

 

 

[42] She held that the petitioners had not waived their right 

to rely on the allegation of apprehended bias. 

 

 C. The District Manager's "Errors of Fact" 

 

[43] The learned chambers judge held that it was patently 
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unreasonable for the District Manager to conclude that there 

was no infringement of the petitioner's hunting rights under 

Treaty 8.  In reaching this conclusion, she said in part at 

paras. 63, 66 and 68: 

 

[63] In the present case, it cannot be said that 
there was no evidence supporting Lawson's finding 
that Aboriginal and Treaty Rights would not be 
infringed.  Lawson had the CHOA report and 
information provided by BCE staff regarding the 
impact of harvesting on the traditional activities of 
hunting, trapping and fishing. 
 . . . 
 
[66] Given the limited evidence available to Lawson, 
the factual conclusions which he reached as to 
infringement of Treaty 8 or Aboriginal Rights is 
unreasonable.  There was some evidence supporting his 
findings, however, Lawson had no information from 
Halfway.  How can one reach any reasonable conclusion 
as to the impact on Halfway's rights without 
obtaining information from Halfway on their uses of 
the area in question?  This problem was recognized in 
the CHOA report, which stated, at 33-34: 
 
 In summary, the Cultural Heritage 

(Ethnographic) Overview presented here 
provides a useful starting point for 
assessing the extent of the Halfway River 
First Nation's use of the Tusdzah study 
area.  It demonstrates the area was, and 
continues to be, utilized for hunting, 
fishing, trapping and plant collecting, and 
provides a ranking of the use potential for 
each of these activities.  However, these 
data alone are not sufficient to 
understanding the issues surrounding 
infringement of Treaty and/or Aboriginal 
rights of the Halfway River Peoples.  It is 
my opinion that additional cultural and 
ecological studies of the Tusdzah study 
area are required before this issue can be 
adequately addressed. 

 . . . 
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 However, as discussed above, there are 
numerous shortcomings with a study of this 
nature, from both a cultural and ecological 
perspective.  In fact, I suggest that until 
more detailed information is obtained in 
both these areas, studies such as this will 
fail to adequately address the concerns and 
management needs of forest managers and 
First Nations. 

 
 . . . 
 
[68] Given the importance attached to Treaty and 
Aboriginal Rights, in the absence of significant 
information and in the face of assertions by Halfway 
as to their uses of CP212, it was patently 
unreasonable for Lawson to conclude that there was no 
infringement. 
 

 

 D. Notice 

 

[44] The learned chambers judge held that the highest standard 

of fairness should apply in the circumstances of this case, and 

although the petitioners had some notice of Canfor's 

application for C.P.212, that notice was inadequate because the 

petitioners did not see Canfor's application in final form 

until after the Cutting Permit had been approved by the 

District Manager, and the petitioners had no specific notice 

that the District Manager would make his decision on 13 

September, 1996 or on any other date.  The history of the 

notice given to the petitioners is set out in para.73 of her 

reasons. 

 

 E. Infringement of Treaty 8 Right to Hunt 
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[45] The learned chambers judge held that there was a prima 

facie infringement of the petitioners Treaty 8 right to hunt, 

as recognized and affirmed by s.35(1) of the Constitution Act, 

1982 which provides: 

 

35. (1) The existing aboriginal and treaty rights 
of the aboriginal peoples of Canada are hereby 
recognized and affirmed. 
 

 

[46] She held that infringement was to be determined in 

accordance with the test laid down in R. v. Sparrow, supra.  

She said in part at paras.91-93: 

 

[91] Pursuant to Treaty 8 the Beaver First Nation (of 
which Halfway is a member) agreed to surrender "all 
their rights, titles and privileges whatsoever" to 
the Tusdzuh area.  Treaty 8 appears to have 
extinguished any non-Treaty Aboriginal Rights Halfway 
may have had prior to entering into the Treaty. 
 
 See for example Ontario (Attorney General) 

v. Bear Island Foundation, [1991] 2 S.C.R. 
570 at 575; 83 D.L.R. (4th) 381. 

 
[92] In return for the surrender of land, the 
government agreed that the Natives would have the 
"right to pursue their usual vocations of hunting, 
trapping and fishing throughout the tract 
surrendered."  In R. v. Noel, [1995] 4 C.N.L.R. 78 at 
88 (N.W.T. Terr. Ct.), Halifax J. stated: 
 
 There is no doubt that Treaty No. 8 

provided a right to fish, hunt and trap to 
persons covered under that Treaty. 

 
[93] According to the Treaty, these rights were 
subject to "such regulations as may from time to time 
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be made by the Government of the country, acting 
under the authority of Her Majesty, and saving and 
excepting such tracts as may be required or taken up 
from time to time for settlement, mining, lumbering, 
trading or other purposes. 

 

[47] She held, citing R. v. Badger, supra (at para.101):  

 

... that any interference with the right to hunt, 
fish or trap constitutes a prima facie infringement 
of Treaty 8 rights. 

 

[48] She considered the availability to Canfor of other areas 

in which to log at para.108: 

 

[108] While the onus is on the petitioners to 
establish infringement, it is worth noting that there 
is no persuasive evidence to suggest that other areas 
do not exist which Canfor could log in place of CP212 
to avoid interfering with aboriginal rights. 
 

 

She said at para.114: 

 

[114] The MOF and Canfor argue that Halfway has 
the rest of the Tusdzuh area in which to enjoy the 
preferred means of exercising its rights.  This again 
ignores the holistic perspective of Halfway.  Their 
preferred means are to exercise their rights to hunt, 
trap and fish in an unspoiled wilderness in close 
proximity to their reserve lands.  In that sense, the 
approval of CP 212 denies Halfway the preferred means 
of exercising its rights. 

 

 F. Justification of Infringement 
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[49] The learned chambers judge held that the Crown's 

infringement of the petitioners' Treaty 8 right to hunt was not 

justified because it had failed in its fiduciary duty to engage 

in adequate, reasonable consultation with the petitioners.  She 

said, in part at paras. 140-142 and 158-159: 

 

[140] In summary, then, the following meaningful 
opportunities to consult were provided: 
 
 (a) Fourteen letters from the MOF to Halfway 

during 1995 and 1996 requesting information 
and/or a meeting or offering consultation. 

 
 (b) Three meetings between Lawson and Halfway: 

 on November 27/28, 1995; and February 2 
and May 13, 1996. 

 
 (c) Five telephone calls between the MOF and 

Halfway in 1995 and 1996. 
 
 (d) An opportunity to provide feedback on the 

CHOA. 
 
[141] The following reasonable opportunities to 
consult were denied to Halfway: 
 
 (a) Halfway was not invited to attend the 

meeting between MOF and Canfor employees at 
which the cutting permit was approved. 

 
 (b) The report "Potential Impacts to Fish & 

Wildlife Resources" was not provided to 
Halfway until August 26, 1996, despite that 
a draft copy was available January 4, 1996. 

 
 (c) There was no real opportunity to 

participate in the CHOA. 
 
 (d) Canfor's actual application for CP212 was 

not provided to Halfway until after the 
decision was made. 

 
[142] While the MOF did make some efforts to 
inform itself, by requesting information from and 
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meetings with Halfway, I have concluded these 
measures were inadequate.  Briefing notes prepared by 
the MOF indicate that there was inadequate 
information with respect to potential infringement of 
treaty and aboriginal rights. 
 
 . . . 
 
[158] Finally, the present case is categorically 
different from Ryan in that in the present case the 
MOF failed to make all reasonable efforts to consult. 
 In Ryan Macdonald J. stated, at 10, "I accept the 
submission that the M.O.F. more than satisfied any 
duty to consult which is upon it."  While Halfway may 
not have been entirely reasonable, the fact remains 
that the MOF did not meet its fiduciary obligations. 
 . . . 
 
[159](1) Halfway has a treaty right to hunt, fish 

and trap in the Tusdzuh area.  There is 
some evidence to suggest that the 
harvesting in CP212 will infringe upon this 
right, and in my view this evidence 
establishes prima facie infringement.  The 
MOF has failed to justify this infringement 
under the second stage of the Sparrow test. 
 Of particular significance is the fact 
that the MOF did not adequately consult 
with Halfway prior to approving Canfor's 
CP212 application. 

 
 (2) The MOF owes a fiduciary duty to Halfway.  

As part of this duty, the MOF must consult 
with the Band prior to making decisions 
which may affect treaty or aboriginal 
rights.  The MOF failed to make all 
reasonable efforts to consult with Halfway, 
and in particular failed to fully inform 
itself respecting aboriginal and treaty 
rights in the Tusdzuh region and the impact 
the approval of CP212 would have on these 
rights.  The MOF also failed to provide 
Halfway with information relevant to CP212 
approval. 

 
 

 VI 
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Issues 

[50] The following issues are raised by this appeal:   

 

 1. Whether judicial review of the District Manager's 

decision to issue a cutting permit is a proper 

proceeding in which to consider the alleged 

infringement of treaty rights; 

 2. The standard of review to be applied by this Court in 

reviewing the chambers judge's decisions as to 

fettering, reasonable apprehension of bias, adequacy 

of notice, and opportunity to be heard; 

 3. Whether the chambers judge erred in deciding that the 

District Manager had fettered his discretion, that 

there was a reasonable apprehension of bias, or that 

there was inadequate notice, or opportunity to be 

heard; 

 4. Whether the chambers judge applied the correct 

standard of review to the District Manager's decision 

that treaty rights had not been infringed, and that 

the cutting permit should issue; 

 5. What is the true interpretation of Treaty 8, and the 

effect of s.35 of the Constitution Act, 1982, and 

then, whether the petitioner's right to hunt under 

the Treaty has been infringed; and  

 6. If there is an infringement of treaty rights, whether 
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that infringement is justified. 

 

 VII 

 

Form of Proceedings 

[51] Madam Justice Southin takes the position that this Court 

should not decide the question of treaty rights or infringement 

on an application for judicial review, and that an action 

properly constituted is necessary for that purpose.  With 

respect I take a different view of that matter. 

 

[52] Review of administrative decisions is traditionally 

challenged by way of judicial review:  Judicial Review 

Procedure Act, R.S.B.C. 1996, c. 241, s.2(a).  The Halfway 

River First Nation was a party in the consultation process 

contemplated under the Forest Practices Code and by Ministerial 

policy guidelines.  It brought a petition for certiorari, 

seeking to quash the District Manager's decision.  Such 

proceedings are usually decided on affidavit evidence.   

[53] Where the issues raised on such an application are 

sufficiently complex, and are closely tied to questions of 

fact, a chambers judge has a discretion to order a trial of the 

proceedings. Under Supreme Court Rule 52(11)(d), "the court may 

order a trial of the proceeding, either generally or on an 

issue, and order pleadings to be filed, and may give directions 
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for the conduct of the trial and of pre-trial proceedings, and 

for the disposition of the application."  The court's powers 

under this Rule can be invoked on the court's own motion or on 

an application of a party.   

 

[54] Here we are told by counsel for the Minister that he took 

the position in the court below that the issue of Treaty rights 

and their breach had not been properly raised in the petition, 

and could not properly be decided on affidavit evidence, and 

without pleadings.  The chambers judge does not mention these 

matters in her reasons, and it is impossible to tell how 

strenuously the point was argued.  In any event, counsel for 

the Minister does not appear to have moved under Rule 52(11)(d) 

to have the proceedings converted into a trial.   

 

[55] In considering whether to issue C.P.212, the District 

Manager must be taken to have been aware of his fiduciary duty 

to the petitioners, as an agent of the Crown, of the right the 

petitioners asserted under Treaty 8, and of the possibility 

that issuance of the permit might constitute an infringement of 

that right.  Of necessity his decision included a ruling on 

legal and constitutional rights.  On these matters his decision 

is owed no deference by the courts, and is to be judged on the 

standard of correctness.   
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[56] Those matters are nonetheless capable of disposition on 

affidavit evidence on an application for judicial review.  And 

the District Manager and the forest industry would be in an 

impossible situation if, before deciding to issue a cutting 

permit, the applicant was required to commence an action by 

writ for resolution of any dispute over treaty rights, and the 

District Manager was bound to wait for the disposition of such 

an action (and the appeals) before deciding to issue a permit. 

 

[57] The learned chambers judge had a discretion under Rule 

52(11)(d) whether to have the proceedings converted into a 

trial, and I am not at all persuaded that she erred in the 

exercise of that discretion by proceeding as she did.  Counsel 

for the minister did not make a motion under the Rule, and it 

would be unfair to all concerned to refuse now to decide the 

treaty issues dealt with by the chambers judge, and which the 

District Manager could not avoid confronting. 

 

 

 

 VIII 

 

Standard of Review to be Applied to the Decision of the 
Chambers Judge Concerning Fettering, Bias, Notice and Hearing 
 
 

[58] The learned chambers judge held that the process followed 
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by the District Manager offended the rules of procedural 

fairness in four respects:  he fettered his decision by 

applying government policy; he pre-judged the merits of 

issuance of the cutting permit before hearing from the 

petitioners; he failed to give the petitioners adequate notice 

of his intention to decide whether to issue C.P.212; and he 

failed to provide an opportunity to be heard.  These are all 

matters of procedural fairness, and do not go to the substance 

or merits of the District Manager's decision.  There is, 

therefore, no element of curial deference owed to that decision 

by either the chambers judge or by this Court.   

 

[59] The chambers judge's decisions on fettering, apprehension 

of bias, inadequacy of notice and opportunity to be heard are 

all questions of mixed law and fact.  To the extent that her 

decision involves questions of fact decided on affidavit and 

other documentary evidence, this Court would intervene only if 

the decision was clearly wrong, that is to say not reasonably 

supported by the evidence:  see Placer Development Limited v. 

Skyline Explorations Limited (1985), 67 B.C.L.R. 367 (C.A.) at 

389; Colliers Macaulay Nichols Inc. v. Clark, [1989] B.C.J. No. 

2445 (C.A.) at para.13; Orangeville Raceway Limited v. Wood 

Gundy Inc. (1995), 6 B.C.L.R. (3d) 391 (C.A.) at 400; and 

Rootman Estate v. British Columbia (Public Trustee), [1998] 

B.C.J. No. 2823 (C.A.) at para.26. 
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[60] To the extent that her decision involves questions of law 

this Court would, of course, intervene if it were shown that 

the judge misapprehended the law or applied the appropriate 

legal principles incorrectly. 

 

 IX 

 

Whether the Chambers Judge Erred in Deciding Those Issues 

 A. Fettering 

 

[61] The learned chambers judge held (para.35) that the 

District Manager fettered his discretion concerning issuance of 

the cutting permit by "treating the government policy of not 

halting development as a given and by simply following the 

direction of the Minister of Forests not to halt development." 

 

[62] The general rule concerning fettering is set out in Maple 

Lodge Farms Ltd. v. Canada, [1982] 2 S.C.R. 2, which holds that 

decision makers cannot limit the exercise of the discretion 

imposed upon them by adopting a policy, and then refusing to 

consider other factors that are legally relevant.  Other cases 

to the same effect are Davidson v. Maple Ridge (District) 

(1991), 60 B.C.L.R. (2d) 24 (C.A.) and T(C) v. Langley School 

District No. 35 (1985), 65 B.C.L.R. 197 (C.A.).  Government 
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agencies and administrative bodies must, of necessity, adopt 

policies to guide their operations.  And valid guidelines and 

policies can be considered in the exercise of a discretion, 

provided that the decision maker puts his or her mind to the 

specific circumstances of the case rather than blindly 

following the policy: see Maple Lodge Farm, supra at pages 6-8 

and Clare v. Thompson (1983), 83 B.C.L.R. (2d) 263 (C.A.).  It 

appears to me, with respect, that the learned chambers judge 

applied correct legal principles in her consideration of 

whether the District Manager fettered his discretion.   

 

[63] The question then is whether she applied those principles 

correctly in the circumstances of this case.  In my respectful 

view she did not.  Government policy, as expressed by the 

District Manager, was to not halt resource development pending 

resolution of the TLECs.  In other words, such claims would not 

be treated as an automatic bar to the issuance of cutting 

permits.  Even though such a claim was pending in respect of a 

potential logging area, the policy was to consider the 

application for a cutting permit in accordance with the 

requirements of the regulations, Act and Code. 

 

[64] A TLEC does not, on its face, require the cessation of all 

logging in the subject area.  Such a claim does not impose any 

obligation on the District Manager, or on the Ministry 

19
99

 B
C

C
A

 4
70

 (
C

an
LI

I)



Halfway River First Nation v. B.C.  Page: 38 
 
 

 

generally.  The claim is simply one factor for the District 

Manager to consider with respect to the land's significance as 

a traditional hunting area, and to potential land use. 

 

[65] The government policy in respect of TLECs does not 

preclude a District Manager from considering aboriginal hunting 

rights, and the effect that logging might have upon them.  It 

is apparent in this case that the District Manager gave a full 

consideration to the information before him concerning those 

hunting rights.  Cognisance by him of the government policy on 

TLECs did not give rise to the automatic issuance of a cutting 

permit without further consideration of other matters relevant 

to that decision. 

 

[66] I am therefore of the view that the learned chambers judge 

erred in applying the legal principles concerning fettering to 

the facts of this case.  While the existence of TLEC was a 

factor for the District Manager to consider, the government 

policy of not halting resource development while such a claim 

was pending did not limit or impair the District Manager's 

discretion, or its exercise.  Misapplication of the appropriate 

legal principle is an error of law that this Court can and 

should correct. 

 

 B. Reasonable Apprehension of Bias 
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[67] The basic legal test on this issue is whether reasonable 

right-minded persons informed of the relevant facts, and 

looking at the matter realistically and practically, would 

consider that the District Manager had prejudged the question 

of whether to issue C.P.212: see Committee for Justice and 

Liberty v. Canada (National Energy Board) (1978), 1 S.C.R. 369 

at 394-95, and Newfoundland Telephone Co. v. Newfoundland 

(Board of Commissioners of Public Utilities) (1992), 1 S.C.R. 

623. 

 

[68] The matter is a little more complex in this case where the 

District Manager's role includes both an investigative and an 

adjudicative function.  The expression of a tentative or 

preliminary opinion on what the evidence shows in the 

investigative stage does not necessarily amount to a reasonable 

apprehension of bias:  see Emcom Services Inc. v. British 

Columbia (Council of Human Rights) (1991), 49 Admin.L.R. 220 

(B.C.S.C.) and United Metallurgists of America Local 4589 v. 

Bombardier-MLW Limited, [1980] 1 S.C.R. 905. 

 

[69] In a case such as this the District Manager has a 

continuing and progressive role to play in making the numerous 

enquiries required of him by the Regulations, Act and Code, and 

in communicating with the applicant and others who have a stake 
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in his decision.  It is to be expected that his conclusions 

would develop over time as more information was obtained, and 

as interested parties made their positions known.  His 

"decision letter" was written to Chief Metecheah on 3 October, 

1996, but it is clear that the components of that decision were 

the result of previous investigations and deliberations. 

 

[70] In these circumstances I think one should be very cautious 

about inferring prejudgment or the appearance of bias to the 

District Manager. 

 

[71] The learned chambers judge's conclusion that there was a 

reasonable apprehension of bias is based primarily on the 

statement the District Manager made in his letter of 29 August, 

1996 to Chief Metecheah, that if the appellants' application 

complied with the Ministry's regulations and the Code he had 

"no compelling reasons" not to approve their application. 

 

[72] Applying the legal test set out above, and having regard 

to the nature of the District Manager's investigative and 

adjudicative roles, it would, in my view, be unreasonable to 

infer from that letter that the District Manager had closed his 

mind to anything further the petitioners might wish to put 

forward.  A fair reading of his statement is that he had formed 

a tentative view on the information then available that the 
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permit should issue, but that the final decision had not been 

made, and he was prepared to refuse issuance of the permit if 

there was a good reason to do so. 

 

[73] Nor in my view does the statement from David Menzies' 

affidavit, quoted at para.49 of the chambers judge's reasons, 

support an inference of bias reasonably apprehended.  

Administrative procedures followed by the District Manager in 

confirming approval of the appellants' application, before the 

formal application was received, are consistent with the 

continuing nature of the District Manager's contact and 

dialogue with the applicants. 

 

[74] It may be that the District Manager held a mistaken view 

of the law concerning the Crown's duty to satisfy itself that 

there was no infringement of the aboriginal right to hunt, and 

that the onus did not lie upon the petitioners to assert and 

prove that right or infringement.  But in my view a 

misapprehension of the law by an administrative officer does 

not necessarily demonstrate a failure by him to keep an open 

mind, or an unwillingness to decide the issues on the merits as 

he saw them.  Even the most open minds may sometimes fall into 

legal error. 

 

[75] In my respectful view, the learned chambers judge erred in 
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holding that the District Manager's conduct gave rise to a 

reasonable apprehension of bias. 

 

 C. Adequacy of Notice 

 

[76] The learned chambers judge held that the petitioners did 

not have adequate notice that the District Manager would make 

his decision on 13 September, 1996 (para.78 of her reasons).  

With respect, I think the learned chambers judge more closely 

equated the decision making process in this case with a purely 

adjudicative process than is warranted by the legislative 

scheme. 

 

[77] As indicated above, this is not a case where a formal 

hearing on a fixed date was held or required.  The District 

Manager's job required him to develop information over time, 

and it was properly within his role as an administrator to make 

tentative decisions as he went along, up to the time when he 

was finally satisfied that a cutting permit should or should 

not issue in accordance with the requirements of the 

Regulations, Act and Code.   

 

[78] In para.73 of her reasons the learned chambers judge set 

out in detail the means by which the petitioners were made 

aware of Canfor's logging plans for the area covered by 
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C.P.212.  The first notice, on the chambers judge's findings of 

fact, occurred in 1991.  On 8 November, 1995 the District 

Manager sent the petitioner a copy of Canfor's application for 

C.P.212, and on 5 March, 1996 the District Manager wrote to the 

petitioners' lawyer to advise that "a decision regarding 

C.P.212 would be made within the next couple of weeks".  In 

fact, the decision was not made for another six months. 

 

[79] On 13 May, 1996 the District Manager provided the 

petitioners with a map of Canfor's proposed harvesting 

activities, including blocks in C.P.212.  The map was colour-

coded and clearly identified the cut blocks under consideration 

by the District Manager.  The learned chambers judge described 

the meeting at which this map was presented to the petitioners 

as "the only true advance notice" of Canfor's plans, but she 

held it to be defective as notice because it did not give the 

date on which his decision would be made.   

 

[80] In my respectful view the learned chambers judge was 

plainly wrong to conclude that adequate notice had not been 

given in this case.  Only if it could be said that notice of a 

fixed date for decision was required by law could her 

conclusion be justified.  For the reasons expressed above, 

notice of such a fixed date was not required either by the 

statute, or by the requirements of procedural fairness.  
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Imposing a requirement for such a fixed date would be 

inconsistent with the administrative regime under which the 

District Manager operated, and would unnecessarily restrict the 

flexibility that such a regime contemplates.  The petitioners 

were well aware of Canfor's plans to log in the area covered by 

C.P.212 and had time to submit evidence and to make 

representations.  The notice was adequate in the context of the 

legislative scheme, and the nature of the District Manager's 

duties. 

 

 D. The Right to be Heard 

 

[81] The learned chambers judge dealt with this issue at paras. 

69-72.  She held that the District Manager had not met the high 

standards of fairness in ensuring that the petitioners had an 

effective opportunity to be heard.  She said the right to be 

heard was very similar to the consultation requirement 

encompassed by the Ministry's fiduciary duty to the 

petitioners. 

 

[82] Under the legislative scheme described above, there is no 

requirement for the District Manager to hold a formal 

"hearing", and in fact none was.  However, the legislation and 

the Regulations do require consideration of First Nations' 

economic and cultural needs, and imply a positive duty on the 
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District Manager to consult and ascertain the petitioners' 

position, as part of an administrative process that is 

procedurally fair.  As the District Manager did not do this it 

is my view that the learned chambers judge was correct in 

holding there to have been a breach of the duty of procedural 

fairness.  

 

 E. Conclusion on Administrative Law Issues 

 

[83] In my respectful view, there was a failure to provide the 

petitioners an adequate opportunity to be heard.  Otherwise, 

there was no lack of procedural fairness on any of the other 

grounds asserted by the petitioners, and found by the learned 

chambers judge. 

 

 X 

 

The Standard of Review Applicable to the District Manager's 
Decision 
 

[84] The learned chambers judge treated the District Manager's 

decision as to treaty rights, and breach of same, as a question 

of fact (see para.37 above, quoting the chambers judge's 

reasons at paras. 63, 66 and 68).  She appears to have 

concluded, or assumed, that it was within the statutory powers 

of the District Manager to decide such matters, and she 
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therefore asked whether his decisions on those matters were 

patently unreasonable.  She concluded that the District 

Manager's decisions on those matters were patently unreasonable 

(see her conclusion No. 5 at para.158), and she therefore held 

that she was justified in substituting her view on those 

matters for those of the District Manager. 

 

[85] With respect, interpreting the treaty, deciding on the 

scope and interplay of the rights granted by it to both the 

petitioners and the Crown, and determining whether the 

petitioners' rights under the treaty were infringed, are all 

questions of law, although the last question may be one of 

mixed fact and law.  Even though he has a fiduciary duty, the 

District Manager had no special expertise in deciding any of 

these issues, and as I understand the legislation, he has no 

authority to decide questions of general law such as these.  To 

the extent that his decisions involve legal components, in the 

absence of any preclusive clause, they are reviewable on the 

standard of correctness:  see Pezim v. British Columbia 

(Superintendent of Brokers), [1994] 2 S.C.R. 557 at para.63; 

Zurich Insurance Company v. Ontario (Human Rights Commission), 

[1992] 2 S.C.R. 321; Canada (Attorney General) v. Mossop, 

[1993] 1 S.C.R. 554; and University of British Columbia v. 

Berg, [1993] 2 S.C.R. 353. 
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[86] Moreover, as an agent of the Crown, bound by a fiduciary 

duty to the petitioners arising from the treaty in issue, the 

District Manager could not be seen as an impartial arbitrator 

in resolving issues arising under that treaty.  To accord his 

decision on such questions the deference afforded by the 

"patently unreasonable" standard would, in effect, allow him to 

be the judge in his own cause. 

 

[87] As I consider these issues, characterized in the chambers 

judge's reasons as aboriginal issues, to be questions of law, 

the test applied to the District Manager's decision is that of 

correctness.  Similarly, of course, the standard of correctness 

applies to her conclusions.  In other words, the question for 

us is whether she erred in law. 

 

 XI 

 

Treaty 8 

 A. Principles of Treaty Interpretation 

 

[88] The principles applicable in the interpretation of 

treaties between the Crown and First Nations have been 

discussed and expounded in a number of cases:  see Calder v. 

Attorney General of British Columbia, [1973] S.C.R. 313 at 

p.404; R. v. Sutherland, [1980] 2 S.C.R. 451; R. v. Taylor 
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(1981), 34 O.R. (2d) 360 (Ont.C.A.); R. v. Bartleman (1984), 55 

B.C.L.R. 78 (C.A.); Nowegijick v. The Queen, [1983] 1 S.C.R. 

29; Simon v. R., [1985] 2 S.C.R. 387; R. v. Horse, supra 

Saanichton Marina Ltd. et al v. Tsawout Indian Band (1989), 36 

B.C.L.R. (2d) 79 (C.A.); Mitchell v. Peguis Indian Band, [1990] 

2 S.C.R. 85; R. v. Sioui, [1990] 1 S.C.R. 1025; R. v. Sparrow, 

supra; and R. v. Badger, supra. 

 

[89] In Saanichton v. Tsawout, supra, Mr. Justice Hinkson 

conveniently summarized the then principles of interpretation 

at pp. 84-85: 

(b) Interpretation of Indian treaties - general 
principles 

 
 In approaching the interpretation of Indian 
treaties the courts in Canada have developed certain 
principles which have been enunciated as follows: 
 
 (a) The treaty should be given a fair, large 

and liberal construction in favour of the 
Indians; 

 
 (b) Treaties must be construed not according to 

the technical meaning of their words, but in the 
sense that they would naturally be understood by 
the Indians; 

 
 (c) As the Honour of the Crown is always 

involved, no appearance of "sharp dealing" 
should be sanctioned; 

 
 (d) Any ambiguity in wording should be 

interpreted as against the drafters and should 
not be interpreted to the prejudice of the 
Indians if another construction is reasonably 
possible; 

 
 (e) Evidence by conduct or otherwise as to how 

the parties understood the treaty is of 
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assistance in giving it content. 

 

[90] Paragraph (d) in that list should now be modified to 

include the statement of Mr. Justice Cory in R. v. Badger, 

supra at 794: 

 

Third, any ambiguities or doubtful expressions in the 
wording of the treaty or document must be resolved in 
favour of the Indians.  A corollary to this principle 
is that any limitations which restrict the rights of 
Indians under treaties must be narrowly construed. 

 

[91] And to para.(e) one might add the following, from R. v. 

Sioui, supra, at 1035, per Lamer, J. (as he then was): 

 

In particular, [Courts] must take into account the 
historical context and perception each party might 
have as to the nature of the undertaking contained in 
the document under consideration .... 

 

[92] Those are the principles which I consider applicable in 

the circumstances of this case.  

 

 B. The Parties' Positions 

 

  1. The Appellants' Position 

 

[93] The positions of the Ministry of Forests and of Canfor are 

very similar, if not identical, and I consider them together. 
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[94] Both the Minister and Canfor say that the Indian right to 

hunt preserved in paragraph 9 of Treaty 8 (quoted above at 

para.2 of these reasons) is expressly made subject to two 

independent rights of the Crown which are of equal status to 

the Indian's rights.  Those two Crown rights are the government 

power to regulate hunting etc. and the government right to 

"require" or "take up" parts of the Treaty lands for, inter 

alia, "lumbering".  The appellants say that the Crown's right 

to require or take up lands for one of the listed purposes 

limits or qualifies the petitioners' right to hunt.  The 

appellants say the Crown's right to acquire or take up land is 

clearly expressed, and is not ambiguous. 

 

[95] The appellants say that no extrinsic evidence is necessary 

or admissible to alter the terms of the treaty by adding to or 

subtracting from its express terms. 

 

[96] The appellants say the granting of C.P.212 was an exercise 

by the Crown of its express right to require or take up land, 

and there is therefore no infringement of the petitioners' 

treaty right to hunt. 

 

[97] The appellants say that the learned chambers judge erred 

when she held that any interference with the petitioners' right 

19
99

 B
C

C
A

 4
70

 (
C

an
LI

I)



Halfway River First Nation v. B.C.  Page: 51 
 
 

 

to hunt was a breach of Treaty 8, and say further that she 

erred in basing her decision on the petitioners' "holistic 

perspective" and in holding that they had the right to exercise 

their "preferred means" of hunting in an "unspoiled 

wilderness".  The Minister says such conclusions are 

embarrassing as they do not reflect the historical realities of 

what had occurred in the Tusdzuh (mining and oil and gas 

exploration) before the granting of C.P.212. 

 

[98] The appellants say that s.35 of the Constitution Act, 1982 

gives the petitioners no better position than they held before 

1982, because their right to hunt in the treaty lands was, and 

remains, a defeasible right subject to derogation by the 

Crown's exercise of its rights.  The power to require and take 

up lands remains unimpaired by s.35. 

 

[99] The appellants maintain that "taken up" includes 

designation of land by the Crown in a cutting permit, and that 

visible signs of occupation, or incompatible land use (see R. 

v. Badger, supra, at paragraphs 53, 54, and 66-68) are not 

necessary as indicia.  The appellants say those considerations 

that are relevant where an Indian is charged with an offence as 

in Badger, are not relevant here where such an offence is not 

alleged, and the Crown is merely exercising its Treaty right. 
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[100] So the appellants say that as a result of the 

"geographical limitation" in Treaty 8 the Crown is entitled to 

take up Treaty lands for "settlement, mining, lumbering, or 

other purposes" without violating any promise made by the Crown 

to the Indians.  As there has been no infringement of Indian 

treaty rights, no "justification" analysis is required. 

 

  2. The Petitioners' Position 

 

[101] The petitioners say that the Crown's (and Canfor's) 

approach to Treaty 8 would give the Crown "the unlimited and 

unfettered right to take up any land or all lands as it sees 

fit and does not have to justify its decision in any way".  It 

says this approach would allow the Crown to ignore the impact 

of such conduct on the rights of aboriginal signatories and 

would render meaningless the 1982 constitutionalization of 

Treaty rights.  The Crown's approach, say the petitioners, is 

therefore unreasonable and manifestly wrong.  To give the 

Treaty such an interpretation would not uphold the honour and 

integrity of the Crown. 

 

[102] The petitioners say that the government power to 

require or take up land is not a separate right in itself.  It 

is rather a limitation on the petitioners' right to hunt, etc. 

 The petitioners say s.35 guaranteed the aboriginal rights to 
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hunt and fish.  The Crown's right of defeasance is not 

mentioned in s.35, and is therefore not subject to a similar 

guarantee. 

 

[103] Prior to 1982, before the right to hunt was 

guaranteed by s.35, the Crown could have exercised its right of 

defeasance, and so overridden or limited the right to hunt.  

But since the enactment of s.35 the Crown's right is not so 

unlimited.  Now the Crown can only exercise its right after 

consultation with the Indians.  The Treaty creates competing, 

or conflicting rights - the Indian right to hunt on the one 

hand, and the Crown's right to take up such hunting grounds for 

the listed purposes on the other.  Such competing rights cannot 

be exercised in disregard of one another.  If exercise of the 

Crown right will impair or infringe the aboriginal right, then 

such infringement must be justified on the analysis set out in 

Sparrow, supra (a non-Treaty case). 

 

[104] The petitioners say the meaning of the Treaty proviso 

allowing the Crown to require or take up lands is ambiguous and 

can be read in more than one way.  It should therefore be read 

in the context of the Crown's oral promises at the time of 

Treaty negotiations.  Extrinsic evidence, including the 

representations made by the Crown's negotiators to the 

signatories in 1899, as well as in 1900, is admissible for the 
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purposes of construing the Treaty.  The petitioners say the 

Treaty should be read in a broad, open fashion, and construed 

in a liberal way in favour of the Indians.  All subsequent 

adhesions refer back to the Treaty made at Lesser Slave Lake 

with the Cree people in 1899, and the oral promises made there 

are essential to a true understanding of the Treaty made with 

the petitioners' forebears. 

 

 C. The Admissibility of Extrinsic Evidence 

 

[105] In support of its argument against the admissibility 

of extrinsic evidence, The Ministry of Forests relies on R. v. 

Horse, supra, where Mr. Justice Estey, writing for the court, 

said at S.C.R. 201: 

 
 I have some reservations about the use of this 
material as an aid to interpreting the terms of 
Treaty No. 6.  In my view the terms are not 
ambiguous.  The normal rule with respect to 
interpretation of contractual documents is that 
extrinsic evidence is not to be used in the absence 
of ambiguity; nor can it be invoked where the result 
would be to alter the terms of a document by adding 
to or subtracting from the written agreement. 

 

And further at p.203: 

 

 In my opinion there is no ambiguity which would 
bring in extraneous interpretative material.  
Nevertheless I am prepared to consider the Morris 
text, proffered by the appellants, as a useful guide 
to the interpretation of Treaty No. 6.  At the very 
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least, the text as a whole enables one to view the 
treaty at issue here in its overall historical 
context. 

 

[106] Those comments were made in a case involving Treaty 

6, which has an identical "geographical limitation" to that 

contained in Treaty 8.  Further, Horse was concerned with the 

interpretation of s.12 of the Saskatchewan Natural Resources 

Transfer Agreement, which required interpretation of the words 

"unoccupied Crown land" and "right of access", language not at 

issue in this case.  Counsel for the Ministry also referred us 

to R. v. Sioui, supra and R. v. Badger, supra.  In my 

respectful view, the conventional statement of the rule 

governing admissibility of extrinsic evidence enunciated in R. 

v. Horse has been somewhat relaxed by subsequent decisions.  In 

R. v. Sioui, supra, after referring to R. v. Horse at p.1049, 

Mr. Justice Lamer (as he then was) said at p.1068: 

 

 The historical context, which has been used to 
demonstrate the existence of the treaty, may equally 
assist us in interpreting the extent of the rights 
contained in it.  As MacKinnon J.A. said in Taylor 
and Williams, supra, at p.232: 
 
  Cases on Indian or aboriginal rights 

can never be determined in a vacuum.  It is 
of importance to consider the history and 
oral traditions of the tribes concerned, 
and the surrounding circumstances at the 
time of the treaty, relied on by both 
parties, in determining the treaty's 
effect. 
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[107] And in R. v. Badger, supra, Mr. Justice Cory for the 

majority held at pp.798-9: 

 Third, the applicable interpretative principles 
must be borne in mind.  Treaties and statutes 
relating to Indians should be liberally construed and 
any uncertainties, ambiguities or doubtful 
expressions should be resolved in favour of the 
Indians.  In addition, when considering a treaty, a 
court must take into account the context in which the 
treaties were negotiated, concluded and committed to 
writing.  The treaties, as written documents, 
recorded an agreement that had already been reached 
orally and they did not always record the full extent 
of the oral agreement:  see Alexander Morris, The 
Treaties of Canada with the Indians of Manitoba and 
the North-West Territories (1880), at pp.338-
42;Sioui, supra, at p.1068; Report of the Aboriginal 
Justice Inquiry of Manitoba (1991); Jean Fiesen, 
Grant me Wherewith to Make my Living (1985).  The 
treaties were drafted in English by representatives 
of the Canadian government who, it should be assumed, 
were familiar with common law doctrines.  Yet, the 
treaties were not translated in written form into the 
languages (here Cree and Dene) of the various Indian 
nations who were signatories.  Even if they had been, 
it is unlikely that the Indians, who had a history of 
communicating only orally, would have understood them 
any differently.  As a result, it is well settled 
that the words in the treaty must not be interpreted 
in their strict technical sense nor subjected to 
rigid modern rules of construction.  Rather, they 
must be interpreted in the sense that they would 
naturally have been understood by the Indians at the 
time of the signing.  This applies, as well, to those 
words in a treaty which impose a limitation on the 
right which has been granted.  See Nowegijick, supra, 
at p.36; Sioui, supra, at pp. 1035-36 and 1044; 
Sparrow, supra, at p.1107; and Mitchell, supra, where 
La Forest J. noted the significant difference that 
exists between the interpretation of treaties and 
statutes which pertain to Indians.  

 

[108] I observe in passing that R. v. Badger, like R. v. 

Horse also involved interpretation of s.12 of the Natural 
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Resources Transfer Agreement, 1930.  But I understand the 

ruling concerning the admissibility of extrinsic evidence to be 

equally applicable in a case such as this one, where that 

agreement is not in issue. 

 

[109] In this case, the learned chambers judge held that 

extrinsic evidence was admissible to explain the "context" in 

which the Treaty was signed (at paras. 96-98 of her reasons).  

In my respectful view in so doing she did not err in principle. 

 The passage quoted above from the judgment of Mr. Justice Cory 

in Badger at pp.798-9 is particularly apt in this case.  The 

Treaty, written in English, purports to reflect the mutual 

understanding of the Crown and all aboriginal signatories.  The 

understanding of the aboriginal peoples cannot be deduced from 

the language of the Treaty alone, because its meaning to the 

aboriginal signatories could only have been expressed to them 

orally by interpretation into their languages, and by whatever 

oral explanations were necessary to ensure their understanding. 

 

 D. What Extrinsic Evidence is Admissible 

 

[110] The Crown says, without admitting any ambiguity in 

the Treaty, that even if extrinsic evidence is admissible for 

the purpose of giving historical context, evidence of the 

Commissioner's Report on negotiations in 1899 is not admissible 
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in this case, because there is no evidence that what was said 

by the government negotiators at Lesser Slave Lake, and 

elsewhere in 1899, was also said at Fort St. John in 1900, when 

the Beaver people signed.  In particular, the Crown says that 

the passage of the Commissioner's Report referred to by Mr. 

Justice Cory in Badger, and by the learned chambers judge in 

this case, is not evidence of what was said to the Beaver 

people at Fort St. John.  In the Crown's submission, only the 

report of the Commissioners made in 1900 is admissible. 

 

[111] What the Commissioners report of 1889 said, as quoted 

in part by the learned chambers judge at para.98 of her 

reasons, is this: 

 

There was expressed at every point the fear that the 
making of the treaty would be followed by the 
curtailment of the hunting and fishing privileges, 
... We pointed out ... that the same means of earning 
a livelihood would continue after the treaty as 
existed before it ... 
 
 Our chief difficulty was the apprehension that 
the hunting and fishing privileges were to be 
curtailed.  The provision in the treaty under which 
ammunition and twine is to be furnished went far in 
the direction of quieting the fears of the Indians, 
for they admitted that it would be unreasonable to 
furnish the means of hunting and fishing if laws were 
to be enacted which would make hunting and fishing so 
restricted as to render it impossible to make a 
livelihood by such pursuits.  But over and above the 
provision, we had to solemnly assure them that only 
such laws as to hunting and fishing as were in the 
interest of the Indians and were found necessary in 
order to protect the fish and fur-bearing animals 
would be made, and that they would be as free to hunt 
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and fish after the treaty as they would be if they 
never entered into it. 

 

[112] In my respectful view, the position of the Crown on 

this issue is not tenable.  The adhesion signed by the 

representatives of the Beaver people at Fort St. John in 1900 

contains this: 

 

 The Beaver Indians of the Upper Peace River and 
the country thereabouts, having met at Fort St. John, 
on this thirtieth day of May, in this present year 
1900, Her Majesty's Commissioner, James Ansdell 
Macrae, Esquire, and having had explained to them the 
terms of the treaty unto which the Chief and Headmen 
of the Indians of Lesser Slave Lake and adjacent 
country set their hands on the twenty-first day of 
June, in the year 1899, do join in the cession made 
by the said Treaty, and agree to adhere to the terms 
thereof in consideration of the undertakings made 
therein. 
 (my emphasis) 

 

[113] The terms of the Treaty signed by the Indians at 

Lesser Slave Lake had been explained to them orally, as 

indicated in the Commissioner's report in 1899, and it is 

therefore, in my view, a reasonable inference from the terms of 

the Beavers' adhesion in 1900 that the terms of the Treaty were 

explained to them in similar, if not identical, terms. 

 

[114] Moreover, it would not be consistent with the honour 

and integrity of the Crown to accept that the Treaty was 

interpreted and explained to the Indians at Lesser Slave Lake 
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in one way, but interpreted and explained to the Beaver at Fort 

St. John in another less favourable and more limited way.  To 

accept the proposition put forward by the Ministry would be to 

acknowledge that the same Treaty language is to be given 

different meanings in respect of different signatories.  Only 

the clearest evidence could persuade me to such a conclusion, 

and such evidence is not present in this case. 

 

[115] The Ministry of Forests further objects to the 

admission of the affidavit evidence of Father Gabriel Breynat, 

an interpreter present at the signing of Treaty 8 in 1899 at 

Fort Chippewan, and Fond du Lac.  This affidavit was sworn in 

1937 at Ottawa, Ontario.  The Ministry says the document is 

irrelevant, and in addition has not been properly proven as an 

ancient document. 

 

[116] The objection as to relevance is similar to the 

Crown's objection to the Commissioner's Report of 1899, as 

relating to events at a different time and place, and with a 

different Indian people.  I would not give effect to the 

objection based on relevance for the reasons expressed above. 

 

[117] Turning to the question of proof, the general rule in 

Canada governing the admissibility of ancient documents (a 

document more than thirty years old) is that any document 
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"which is produced from proper custody, is presumed in the 

absence of circumstances of suspicion, to have been duly 

signed, sealed, attested, delivered, or published according to 

its purport":  Sopinka, Lederman and Bryant, The Law of 

Evidence in Canada, (Toronto: Butterworths, 1992) at 955.  If 

there are suspicious circumstances surrounding the origins of 

the document, the court will either require proof of the 

execution of it as being in a similar manner as the execution 

of a similar document of a more recent date.  Further, 

documents are considered to have been in "proper custody" when 

they have been kept by someone in a place where the documents 

might reasonably and naturally be expected to be found:  

Sopinka et al, supra at 956, citing Doe d. Jacobs v. Phillips 

(1845), 8 Q.B. 158, 115 E.R. 835, and Thompson v. Bennett 

(1872), 22 U.C.C.P. 393 (C.A.). 

 

[118] The affidavit of Father Breynat appears on its face 

to have been executed in a manner consistent with the execution 

of modern affidavits.  The copy produced is not entitled in any 

particular cause or matter, and one cannot tell from the 

document itself the purpose for which it was sworn.  I would 

not say that this gives rise to suspicions concerning its 

origins, but rather that there is an unanswered question as to 

why it was sworn. 
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[119] The affidavit of Father Breynat was adduced in these 

proceedings as an exhibit to the affidavit of Michael Pflueger. 

 He is Alberta counsel representing the Halfway River First 

Nation in its Treaty Land Entitlement Claim.  His affidavit 

does not disclose in whose custody Father Breynat's affidavit 

has been kept.  There is a notation at the top of page 1 of 

Father Breynat's affidavit, clearly not part of the original, 

which says "Anthropology UA", which I take to be a reference to 

the Anthropology Department at the University of Alberta.  

However, there is nothing to indicate whether the University 

was the custodian of the document.  Mr. Pflueger deposes that 

the affidavit of Father Breynat is part of "the standard treaty 

package that is submitted with Treaty Land Entitlement Claims". 

 

[120] On the evidence as it stands, I do not think there is 

any indication of suspicious circumstances surrounding the 

document's origins.  However, I think the evidence falls short 

of proving that the document was produced from "proper 

custody".  Wigmore, Evidence in Trials at Common Law vol. 7 

(Boston: Middlebound & Company, 1978) explains why evidence as 

to custody of such a document is important: 

 

A forger usually cannot secure the placing of a 
document in such custody; and hence the naturalness 
of its custody, being relevant circumstantially, is 
required in combination with the document's age. 

 

19
99

 B
C

C
A

 4
70

 (
C

an
LI

I)



Halfway River First Nation v. B.C.  Page: 63 
 
 

 

I think therefore that Father Breynat's affidavit is 

inadmissible as not having been properly proven.  The learned 

chambers judge did not refer to this affidavit, so she cannot 

be said to have made any error on that account. 

 

 E. R. v. Sparrow and its Application 

 

[121] In R. v. Sparrow, supra, the Supreme Court of Canada 

considered the effect of s.35(1) of the Constitution Act, 1982 

on the status of aboriginal rights, and set out a framework for 

deciding whether aboriginal rights had been interfered with, 

and if so, whether such interference could be justified.  In 

Sparrow a native fisher was charged with an offence under the 

Fisheries Act, R.S.C. 1970, CF-14.  In his defence, he admitted 

the constituent elements of the charge, but argued that he was 

exercising an existing aboriginal right to fish, and that the 

statutory and regulatory restrictions imposed were inconsistent 

with s.35. 

 

[122] The court held that the words in s.35 "existing 

aboriginal rights" must be interpreted flexibly, so as to 

permit their evolution over time, and that "an approach to the 

constitutional guarantee embodied in s.35(1) that would 

incorporate 'frozen rights' must be rejected."  It held that 

the Crown had failed to discharge the onus of proving that the 
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aboriginal right to fish had been extinguished, and it held 

that the scope of the right to fish for food was not confined 

to mere subsistence, but included as well fishing for social 

and ceremonial purposes. 

 

[123] The court also considered the meaning of the words 

"recognized and affirmed" in s.35.  It held that a generous, 

liberal interpretation of those words was required.  It held 

the relationship between government and aboriginal peoples was 

trustlike, rather than adversarial, and that the words 

"recognized and affirmed" incorporated a fiduciary 

relationship, and so imported some restraint on the exercise of 

sovereign power.  Federal legislative powers continue to exist, 

but those powers "must be reconciled with the federal duty", 

and that reconciliation could best be achieved by requiring 

"justification" of any government regulation that infringed or 

denied aboriginal rights.  Section 35 was therefore "a strong 

check on legislative power".  The court emphasized the 

importance of "context" and the "case by case approach to 

s.35(1)". 

 

[124] The court then set out the test for prima facie 

interference with an existing aboriginal right.  First, does 

the impugned legislation have the effect of interfering with an 

existing aboriginal right, having regard for the character or 
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incidence of the right in issue?  Infringement may be found 

where the statutory limitations on the right are unreasonable, 

impose undue hardship, or deny the aboriginal the preferred 

means of exercising the right.  The question is whether either 

the purpose or effect of the statutory regulation unnecessarily 

infringes the aboriginal interest. 

 

[125] The court then considered the question, if a prima 

facie infringement be found, of how the Crown could show that 

the infringement was justified.  The justification analysis 

involved asking whether there is a valid legislative objective. 

In the context of Sparrow, conservation and resource management 

were considered to be valid legislative objectives.  The Crown 

has a heavy burden on the justification issue because its 

honour is at stake.  Justification also requires considering 

whether the aboriginal interest at stake has been infringed, 

"as little as possible", whether in cases of expropriation fair 

compensation is available, and whether the aboriginal group has 

been consulted with respect to conservation, or at least 

informed of the proposed regulatory scheme.  This list of 

factors was said not to be exhaustive. 

 

[126] There are several features in the present case that 

differ from Sparrow, and the extent to which those differences 

may qualify or limit Sparrow's application to this case will 
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have to be considered.  First, there is the fact that the right 

to hunt in this case is based on Treaty 8.  There was no treaty 

in Sparrow.  Second, Sparrow is another case involving the 

allegation of an offence against a native person, in answer to 

which charge he has relied upon his aboriginal right.  In this 

case there is no offence alleged.  It is the provincial Crown 

which asserts a positive right under Treaty 8 to require or to 

take up land as the basis for its legislative scheme in respect 

of forestry.  Third, in Sparrow the attack was made on the 

constitutional validity of federal legislation, the Fisheries 

Act.  In this case the petitioners do not allege that any 

legislation is unconstitutional.  The amended petition alleges 

that the decision of the District Manager in issuing C.P.212 

was in breach of constitutional or administrative law duties.  

The attack is therefore on executive or administrative conduct 

rather than on any legislative enactment.  Fourth, and finally, 

it is provincial legislation that authorizes the impugned 

conduct.  In Sparrow, the attack was on federal legislation. 

 

[127] The fact that a treaty underlies the aboriginal right 

to hunt in this case does not, to my mind, render inapplicable 

the s.35(1) analysis engaged in by the court in Sparrow.  

Section 35(1) gives constitutional status to both aboriginal 

and treaty rights.  As indicated above, treaties with 

aboriginal peoples have always engaged the honour and integrity 
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of the Crown.  The fiduciary duties of the Crown are, if 

anything, more obvious where it has reduced its solemn promises 

to writing. 

 

[128] As noted above in discussing some of the other cases, 

there is in this case no allegation of an offence by an 

aboriginal person.  The Crown asserts its positive rights under 

the Treaty as the basis for its forestry program.  In Sparrow, 

the federal Crown relied on its enumerated powers in s.91 of 

the Constitution Act, 1867 (the BNA Act) as the basis for its 

legislative and regulatory scheme in respect of fisheries.  

Here, even if one accepts that the Crown's right to require or 

take up land under Treaty 8 has achieved constitutional status 

under s.35(1) (a position which the petitioners stoutly 

reject), its authority to act could be no higher than the 

constitutional powers the federal Crown sought to exercise in 

Sparrow. 

 

[129] In my view the fact that the Crown asserts its rights 

under Treaty 8 can place it in no better position vis-a-vis a 

competing or conflicting aboriginal treaty right than the 

position the Crown enjoys in exercising the powers granted in 

either s.91 or 92 of the Constitution Act, 1867. 

 

[130] There is also a distinction between the alleged 
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unconstitutionality of legislation in Sparrow, and the attack 

here on the conduct of a government official; and the fact that 

the conduct was authorized under provincial legislation, 

whereas in Sparrow a federal statute was impugned.  Here the 

petitioners do not challenge the validity of the provincial 

legislation concerning forestry.  They seek to prohibit any 

activity in connection with C.P. 212 until the Ministry has 

fulfilled its "fiduciary and constitutional" duty to consult 

with the petitioners.   

 

 F. Interpretation of Treaty 8 and Infringement of the 
Right to Hunt 

 
 

[131] The appellants say the learned chambers judge erred 

in holding, at para.101, that: "...That any interference with 

the right to hunt, fish or trap constitutes a prima facie 

infringement of Treaty 8 rights" and further erred in holding 

(at para.114) that the issue was to be considered from the 

petitioners' "holistic perspective", and that the approval of 

C.P.212 denied the petitioners "their preferred means... to 

hunt... in an unspoiled wilderness in close proximity to their 

reserve lands."  The appellants assert the Crown's independent 

right under the Treaty to require or take up lands as described 

above in these reasons. 

 

[132] I begin by observing that earlier cases involving the 
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interpretation of the proviso in Treaty 8 (e.g. R. v. Badger, 

supra) or similar language in other treaties (e.g. R. v. Horse, 

supra) are of limited assistance for two reasons.  First, they 

are cases involving a charge against an Indian for breach of a 

provincial statute, in answer to which the accused relied upon 

the treaty right to hunt.  Second, they are cases involving the 

interpretation of s.12 of the Natural Resources Transfer 

Agreement, in addition to the language of the treaty granting 

the right to hunt.  The only case we were cited involving the 

interpretation of Treaty 8, and in which the Natural Resources 

Transfer Agreement was not a factor, is R. v. Noel, [1995] 4 

C.N.L.R. 78, a decision of the Northwest Territories 

Territorial Court.  As with the other cases, Noel was a charge 

against a native for breach of legislation in answer to which 

he relied on his Treaty 8 right to hunt. 

 

[133] A second observation I would make is that prior to 

the enactment of s.35 of the Constitution Act, 1982, 

parliamentary sovereignty was not limited or restricted by 

treaties with aboriginal peoples, and the federal government 

had the power to vary or repeal treaty rights by act of 

parliament:  see R. v. Sikyea, [1964] S.C.R. 642, and Daniels 

v. White, [1968] S.C.R. 517 where the Migratory Birds 

Convention Act was held to supersede Indian treaty rights.  
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[134] The third observation I would make is that the 

Indians' right to hunt granted to the signatories of Treaty 8, 

and the Crown's right to regulate, and to require or take up 

lands, cannot be given meaning without reference to one 

another.  They are competing, or conflicting rights as has been 

recently affirmed in R. v. Sundown, [1999] S.C.J. No. 13 at 

paras. 42 and 43.  The Indians' right to hunt is subject to the 

"geographical limitation", and the Crown's right to take up 

land cannot be read as absolute or unrestricted, for to do so 

(as even the Crown concedes) would render the right to hunt 

meaningless.  Such a position cannot be asserted in conformity 

with the Crown's honour and integrity.  So even before the 

enactment of s.35 in 1982, a balancing of the competing rights 

of the parties to the Treaty was necessary. 

 

[135] Fourth, the enactment of s.35 in 1982 has improved 

the position of the petitioners.  Their right to hunt, and 

other treaty rights, now have constitutional status.  They are 

therefore protected by the supreme law of Canada, and those 

rights cannot be infringed or restricted other than in 

conformity with constitutional norms.  

 

[136] I am therefore of the view that it is unrealistic to 

regard the Crown's right to take up land as a separate or 

independent right, rather than as a limitation or restriction 
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on the Indians' right to hunt.  In either case, however, the 

Crown's right qualifies the Indians' rights and cannot 

therefore be exercised without affecting those rights. 

 

[137] The effect of the decision to issue C.P.212, and the 

reasonableness of the District Manager's decision, must be 

viewed in the context of the competing rights created by Treaty 

8, namely the Indians' right to hunt, and the government's 

right to take up land for lumbering.  The petitioners' interest 

in the logging activity proposed in the Tusdzuh was known from 

the outset, and it was recognized by both appellants.  In his 

letter of 3 October, 1996, the District Manager recognized the 

petitioners' assertion of a Treaty Land Entitlement Claim 

(TLEC) in the area where C.P.212 was located, as well as the 

effect logging might have on wildlife habitat and hunting 

activities.  His view was that Canfor's proposed logging plan 

would have "minimal impact" on those matters, and that the plan 

included elements that would "mitigate" the impact of logging. 

  

[138] In my view the District Manager effectively 

acknowledged that C.P.212 would affect the petitioners' hunting 

rights in some way.  Given the fiduciary nature of the 

relationship between government and Indians, and the 

constitutional protection afforded by s.35 over the treaty 

right to hunt, it seems to me that the interference 
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contemplated by C.P.212 amounts to an infringement of the 

petitioners' right to hunt.  The granting of C.P.212 was the de 

facto assertion of the government's right to take up land, a 

right that by its very nature limited or interfered with the 

right to hunt. 

 

[139] I do not think the learned chambers judge erred in 

holding that any interference with the right to hunt was a 

prima facie infringement of the petitioners' Treaty 8 right to 

hunt. 

 

[140] In my respectful view, the learned chambers judge 

overstated the petitioners' position in holding that they were 

entitled to exercise their "preferred means of hunting" by 

doing so in an "unspoiled wilderness".  The Tusdzuh was not 

unspoiled wilderness in 1996 when the District Manager approved 

C.P.212, nor was it unspoiled wilderness in 1982 when treaty 

rights received constitutional protection.  This was a 

wilderness criss-crossed with seismic lines, where oil and gas 

exploration and mining had taken place.   

 

[141] Nor do I think "preferred means" should be taken to 

refer to an area, or the nature of the area, where hunting or 

fishing rights might be exercised.  Those words more correctly 

refer to the methods or modes of hunting or fishing employed.   
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[142] But despite these disagreements with the reasons of 

the learned chambers judge, I do not think she erred in 

concluding that approval of C.P.212 constituted a prima facie 

infringement of the Treaty 8 right to hunt because the proposed 

activity would limit or impair in some degree the exercise of 

that right. 

 

[143] The appellants contend that in reaching that 

conclusion the learned chambers judge substituted her finding 

of fact for that of the District Manager.  But the 

interpretation of Treaty rights, and a decision as to whether 

they have been breached, are not within any jurisdiction 

conferred on the District Manager by the Forest Act, Forest 

Practices Code or relevant regulations.  They are questions of 

law and even the District Manager acknowledges that the 

proposed harvesting would have some effect on hunting.  He said 

(at p.3 of the letter of 3 October, 1996) that: 

 

...the proposed harvest areas would have minimal 
impacts on wildlife habitat suitability and 
capability for ungulates and black bear... 

 

[144] I respectfully agree with the learned chambers judge 

that any interference with the right to hunt is a prima facie 

infringement of the Indians' treaty right as protected by s.35 
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of the Constitution Act, 1982. 

 

 XII 

 

Justification 

[145] The analysis required in deciding whether 

infringement of a treaty right is justified is referred to 

above briefly in paragraph 83.  Although Sparrow was not a 

treaty case, in my view the same approach is warranted here as 

in cases of aboriginal rights, as both treaty and aboriginal 

rights have constitutional protection under s.35(1) of the 

Constitution Act, 1982. 

 

[146] Justification requires consideration of the following 

questions (said in Sparrow not to be an exhaustive or exclusive 

list): 

 1. Whether the legislative or administrative objective 

is of sufficient importance to warrant infringement;  

 2. Whether the legislative or administrative conduct 

infringes the treaty right as little as possible; 

 3. Whether the effects of infringement outweigh the 

benefits derived from the government action; and 

 4. Whether adequate meaningful consultation has taken 

place. 
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[147] Overriding all these issues is whether the honour and 

integrity of the Crown has been upheld in its treatment of the 

petitioners' rights.  

 

[148] I will consider those issues in turn. 

 

 A. Importance of the Legislative Objective 

 

[149] The learned chambers judge does not appear to have 

addressed this question, nor does the petitioner appear to have 

led any evidence to suggest that the objectives of the Forest 

Act and Code are not of sufficient importance to warrant 

infringement of the petitioners right to hunt. 

 

[150] It would, in my view, be unduly limited, and 

therefore wrong, to consider the objective in issuing a cutting 

permit only from the perspective of Canfor's presumed goal to 

have a productive forest business with attendant economic 

benefits, or from the perspective of the Provincial Government 

to have a viable forest industry and a vibrant Provincial 

economy.  The objectives of the forestry legislation go far 

beyond economics.  The preamble to the Code (see para.28 above) 

refers to British Columbians' desire for sustainable use of the 

forests they hold in trust for future generations, and to the 

varied and sometimes competing objectives encompassed within 
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the words "sustainable use". 

 

[151] In Sparrow the legislative objective was found to be 

conservation of the fishery, and the Court held that to be a 

sufficiently important objective to warrant infringement of the 

aboriginal right to fish for food.  Viewing the legislative 

scheme in respect of forestry as a whole, and by a parity of 

reasoning with Sparrow, in my view the legislative objectives 

of the Forest Act and Code are sufficiently important to 

warrant infringement of the petitioners' treaty right to hunt 

in the affected area.  Those objectives include conservation, 

and the economic and cultural needs of all peoples and 

communities in the Province. 

 

 B. Minimal Impairment 

 

[152] As with the first issue, the learned chambers judge 

does not appear to have addressed directly the question of 

minimal infringement.  When dealing with the issue of 

infringement of the right to hunt, she did say (at para.108) 

that "there is no persuasive evidence to suggest that other 

areas do not exist which Canfor could log in place of C.P.212 

to avoid interfering with aboriginal rights". 

 

[153] But the learned chambers judge stopped short of 
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saying that minimal interference means no interference, and 

correctly so, for the law does not impose such a stringent 

standard.  In R. v. Nikal, [1996] 1 S.C.R. 1013 at 1065, the 

Court held that "[s]o long as the infringement was one which in 

the context of the circumstances presented could reasonably be 

considered to be as minimal as possible then it will meet the 

test". 

 

[154] The onus for showing minimal impairment rests on the 

Crown.  See Semiahmoo Indian Band v. Canada (1997), 148 D.L.R. 

(4th) 523, [1998] 1 C.N.L.R. 250 at 268 (F.C.A.).   

 

[155] In this context, the findings of the District Manager 

are significant.  He found (see para.32 above) that Canfor's 

proposed operations would have minimal impacts on wildlife 

habitat suitability and capability for moose, deer and bear, 

that there would be minimal to no impact on fish habitat or 

fishing activities, and that the proposed harvesting plan 

included sufficient measures to mitigate any concerns as to the 

trapping of fur bearing animals in the area. 

 

[156] In my respectful view, these findings, which are 

within the scope of the District Manager's authority to make, 

are sufficient to meet the tests for minimal impairment or 

infringement of the right to hunt. 

19
99

 B
C

C
A

 4
70

 (
C

an
LI

I)



Halfway River First Nation v. B.C.  Page: 78 
 
 

 

 

 C. Whether the Effects of Infringement Outweigh the 
Benefits to be Derived from the Government Action 

 

[157] Again, this issue was not addressed by the chambers 

judge.  Given the minimal effects on hunting that the proposed 

logging would have, as found by the District Manager, and in 

the absence of any evidence to the contrary, it is in my view a 

fair inference that the benefits to be derived from 

implementation of the legislative scheme, and the issuance of 

cutting permits in accordance with its requirements, would 

outweigh any detriment to the petitioners caused by the 

infringement of the right to hunt. 

 

 D. Adequate Meaningful Consultation 

 

[158] The learned chambers judge found that there had been 

inadequate consultation with the petitioners, and it is upon 

this ground that she found the Crown had failed in its attempts 

to justify the infringement of the petitioners' right to hunt. 

  

[159] It is perhaps worth mentioning here the difference 

between adequate notice as a requirement of procedural fairness 

(considered above at paras.66-70) and adequate consultation, 

which is a substantive requirement under the test for 

justification.  The fact that adequate notice of an intended 
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decision may have been given, does not mean that the 

requirement for adequate consultation has also been met. 

 

[160] The Crown's duty to consult imposes on it a positive 

obligation to reasonably ensure that aboriginal peoples are 

provided with all necessary information in a timely way so that 

they have an opportunity to express their interests and 

concerns, and to ensure that their representations are 

seriously considered and, wherever possible, demonstrably 

integrated into the proposed plan of action:  see R. v. Sampson 

(1995), 16 B.C.L.R. (3d) 226 at 251 (C.A.); R. v. Noel, [1995] 

4 C.N.L.R. 78 (Y.T.T.C.) at 94-95; R. v. Jack (1995), 16 

B.C.L.R. (3d) 201 at 222-223 (C.A.); Eastmain Band v. Robinson 

(1992), 99 D.L.R. (4th) 16 at 27 (F.C.A.); and R. v. Nikal, 

supra. 

 

[161] There is a reciprocal duty on aboriginal peoples to 

express their interests and concerns once they have had an 

opportunity to consider the information provided by the Crown, 

and to consult in good faith by whatever means are available to 

them.  They cannot frustrate the consultation process by 

refusing to meet or participate, or by imposing unreasonable 

conditions:  see Ryan et al v. Fort St. James Forest District 

(District Manager) (25 January, 1994) Smithers No. 7855, 

affirmed (1994), 40 B.C.A.C. 91. 
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[162] The chambers judge's findings as to what steps were 

taken by way of consultation are matters of fact that cannot be 

impugned unless there is no evidence to support them.  In my 

view there is such evidence and we must accept the facts as 

found by her. 

 

[163] It remains to consider the adequacy or inadequacy of 

the Crown's efforts in that behalf. 

 

[164] The learned chambers judge found (at para.141) that: 

 

 The following reasonable opportunities to 
consult were denied to Halfway: 
 
 (a) Halfway was not invited to attend the 

meeting between MOF and Canfor employees at 
which the cutting permit was approved. 

 
 (b) The report "Potential Impacts to Fish & 

Wildlife Resources' was not provided to 
Halfway until August 26, 1996, despite that 
a draft copy was available January 4, 1996. 

 
 (c) There was no real opportunity to 

participate in the CHOA. 
 
 (d) Canfor's actual application for CP212 was 

not provided to Halfway until after the 
decision was made. 

 

[165] These findings, particularly (b) and (c) support the 

conclusion that the Crown did not meet the first and second 

parts of the consultation test referred to, namely to provide 
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in a timely way information the aboriginal group would need in 

order to inform itself on the effects of the proposed action, 

and to ensure that the aboriginal group had an opportunity to 

express their interests and concerns. 

 

[166] I respectfully agree with the learned chambers judge 

that given the positive duty to inform resting on the Crown, it 

is no answer for it to say that the petitioners did not take 

affirmative steps in their own interests to be informed, 

conduct that the learned chambers judge described as possibly 

"not ... entirely reasonable". 

 

[167] As laid down in the cases on justification, the Crown 

must satisfy all aspects of the test if it is to succeed.  

Thus, even though there was a sufficiently important 

legislative objective, the petitioners rights were infringed as 

little as possible, and the effects of the infringement are 

outweighed by the benefits to be derived from the government's 

conduct, justification of the infringement has not been 

established because the Crown failed in its duty to consult.  

It would be inconsistent with the honour and integrity of the 

Crown to find justification where the Crown has not met that 

duty. 

 XIII 
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Remedy 

[168] The learned chambers judge granted "an order quashing 

the decision made September 13, 1996 which approved the 

application for CP.212". 

 

[169] I would dismiss the appeal from that order for the 

reasons given above. 

 
 

"The Honourable Mr. Justice Finch" 
 
 
 
Reasons for Judgment of the Honourable Madam Justice Huddart: 
 
 
[170] My approach to the issues on this appeal varies 

somewhat from those of my colleagues, whose reasons I have had 

the opportunity to read in draft.  While I agree entirely with 

Mr. Justice Finch with regard to the administrative law issues, 

like Madam Justice Southin I part company with him on his 

application of the principles from Sparrow, supra, to the 

circumstances of this case. 

 

[171] The larger question may be whether the province's 

forest management scheme permits the accommodation of treaty 

and aboriginal rights with the perceived rights of licensees. 

However, the constitutionality of the legislative scheme 

governing the management of the province's forests is not in 

issue on this appeal.  So we must accept, for the purposes of 
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our analysis in this case, that the legislature and executive 

have provided an acceptable method of "recognizing and 

affirming" treaty and aboriginal rights of first nations in 

making the decisions required by that management scheme.  The 

scheme obviously contemplates situations where shared use would 

be made of the territory in question.  Shared use was also 

envisaged by the treaty makers on both sides of Treaty 8.  That 

is evident from the evidence in this case and from the 

discussion in Badger, supra, about the same Treaty 8.  Thus 

accepting the adequacy of the legislative scheme to accommodate 

treaty and aboriginal rights is not necessarily offensive to 

the interests of the Halfway River First Nation.  

 

[172] I agree with Mr. Justice Finch that the District 

Manager's decision must be reviewed "in the context of the 

competing rights created by Treaty 8".  On the facts as the 

District Manager found them, however, this is not a case of 

"visible incompatible uses" such as would give rise to the 

"geographical limitation" on the right to hunt as Cory J. 

discussed it in Badger, supra. 

 

[173] I do not think the District Manager for a moment 

thought he was "taking up" or "requiring" any part of the 

Halfway traditional hunting grounds so as to exclude Halfway's 

right to hunt or to extinguish the hunting right over a 
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particular area, whatever the Crown may now assert in support 

of his decision to issue a cutting permit. At most the Crown 

can be seen as allowing the temporary use of some land for a 

specific purpose, compatible with the continued long-term use 

of the land for Halfway’s traditional hunting activities.  The 

Crown was asserting a shared use, not a taking up of land for 

an incompatible use.  There was evidence before the District 

Manager to support a finding that the treaty right to hunt and 

Canfor's tree harvesting were compatible uses.  That finding 

must underpin his conclusion that CP212 would not infringe the 

treaty right to hunt. 

[174] Nor do I agree with Canfor's argument that the test 

formulated by Cory J. in Badger is not applicable to a 

lumbering use.  Justice Cory is clear that, “whether or not 

land has been taken up or occupied is a question of fact that 

must be resolved on a case-by-case basis” i.e. whether a 

proposed use is incompatible with the treaty right is a 

question of fact.  The same can be said of "required or taken 

up ... for the purpose of ... lumbering", although I would 

compare lumbering more with the wilderness park use in R. v. 

Sioui [1990] 1 S.C.R. 1025 and R. v. Sundown [1999] S.C.J. No. 

13, than with settlement, or the use for a game preserve in Rex 

v. Smith (1935), 2 W.W.R. 433 (Sask. C.A.) or a public road 

corridor in R. v. Mousseau [1980] 2 S.C.R. 89.  
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[175] The District Manager's task was to allocate the use 

of the land in the Timber Supply Area among competing, perhaps 

conflicting, but ultimately compatible uses among which the 

land could be shared; not unlike the sharing of herring spawn 

in R. v. Gladstone [1996] 2 S.C.R. 723. 

 

[176] Nevertheless, a shared use decision may be 

scrutinized to ensure compliance with the various obligations 

on the District Manager, including his obligation to "act 

constitutionally", as I recall Crown counsel putting it in oral 

argument.  Counsel agreed Sparrow provided the guidelines for 

that scrutinization on judicial review if a treaty right was 

engaged and I will expand further on that analysis below. 

[177] Just as the impact of a statute or regulation may be 

scrutinized to ensure recognition and affirmation of treaty 

rights of aboriginal peoples, so may the impact of a decision 

made under such a statute or regulation by an employee of the 

Crown.  The District Manager can no more follow a provision of 

a statute, regulation, or policy of the Ministry of Forestry in 

such a way as to offend the Constitution than he could to 

offend the Criminal Code or the Offence Act. 
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[178] I share Mr. Justice Finch's view that the District 

Manager was under a positive obligation to the Halfway River 

First Nation to recognize and affirm its treaty right to hunt 

in determining whether to grant Cutting Permit 212 to Canfor.  

This constitutional obligation required him to interpret the 

Forest Act and the Forest Practices Code so that he might apply 

government forest policy with respect for Halfway's rights.  

Moreover, the District Manager was also required to determine 

the nature and extent of the treaty right to hunt so as to 

honour the Crown's fiduciary obligation to the first nation: 

Delgamuukw v. B.C.[1997] 3 S.C.R. 1010 at 1112-1113 per Lamer 

C.J.C.; and see the discussion by Williams C.J.S.C. in 

Cheslatta Carrier Nation v. B.C. (1998), 53 B.C.L.R. 1 at 14-

15. 

[179]  Mr. Justice Finch points out that the District 

Manager's failure to consult adequately precluded justification 

under the second stage of the Sparrow analysis of the 

infringement of the Halfway treaty right to hunt he considered 

was constituted by CP212.  In my view this deficiency in the 

decision-making process is a breach of the Crown’s fiduciary 

responsibilities that makes this Court’s application of the 

Sparrow analysis premature. 

 

[180] Because only the first nation will have information 
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about the scope of their use of the land, and of the importance 

of the use of the land to their culture and identity, if the 

Sparrow guidelines are to organize the review of an 

administrative decision it makes good sense to require the 

first nation to establish the scope of the right at the first 

opportunity, to the decision-maker himself during the 

consultation he is required to undertake, so that he might 

satisfy his obligation to act constitutionally.  It is only 

upon ascertaining the full scope of the right that an 

administrative decision maker can weigh that right against the 

interests of the various proposed users and determine whether 

the proposed uses are compatible. This characterization is 

crucial to an assessment of whether a particular treaty or 

aboriginal right has been, or will be infringed.  Thus, 

particularly in the context of a judicial review where the 

Court relies heavily upon the findings of the decision maker, a 

consideration of whether consultation has been adequate must 

precede any infringement/justification analysis using the 

Sparrow guidelines. 

 

[181] It is implicit in Halfway’s submission that the 

proposed lumbering use is incompatible with its rights or at 

least would be found to be so if the District Manager had full 

information and properly considered the scope of its treaty 

right to hunt and of its aboriginal right to use the particular 
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tract in question for religious and spiritual purposes. 

 

[182] The requirement that a decision-maker under the 

Forest Act and the Forest Practices Code consult with a first 

nation that may be affected by his decision does not mean the 

first nation is absolved of any responsibility.  Once the 

District Manager has set up an adequate opportunity to consult, 

the first nation is required to co-operate fully with that 

process and to offer the relevant information to aid in 

determining the exact nature of the right in question.  The 

first nation must take advantage of this opportunity as it 

arises.  It cannot unreasonably refuse to participate as the 

first nation was found to have done in Ryan et al v. Fort St. 

James Forest District (District Manager) (25 January, 1994) 

Smithers No. 7855, affirmed (1994), 40 B.C.A.C. 91.  In my 

view, a first nation should not be permitted to provide 

evidence on judicial review it has had an appropriate 

opportunity to provide to the decision-maker, to support a 

petition asserting a failure to respect a treaty right. 

 

[183] The District Manager’s failure to consult adequately 

means that we cannot know what additional information might 

have been available to him regarding the nature and extent of 

the Treaty 8 right to hunt or of other aboriginal rights not 

surrendered by the treaty.  Nor can we know how he might have 
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weighed that information with information he might have sought 

regarding other possible cutting areas to meet Canfor's needs 

while minimizing the effects on the Halfway River First 

Nation's treaty right to hunt.  Counsel adverted in argument to 

Canfor having obtained permits to cut in other areas to replace 

CP212 after the chambers judge made her order.  Finally, any 

weighing of benefits is limited by the evidence, in this case 

almost entirely put forward by Canfor.  Only when adequate 

consultation has taken place and both parties have fulfilled 

their respective consultation duties will the District Manager 

be in a position to determine whether the uses are compatible 

or a geographical limitation is being asserted, and the 

consequences in either event to the application for a cutting 

permit. 

 

[184] Halfway did not receive an appropriate opportunity to 

establish the scope of its right.  Thus, the District Manager’s 

decision must be set aside because it was made without the 

information about Halfway’s rights he should have made 

reasonable efforts to obtain.  The most that can be decided 

definitively on judicial review in such circumstances is 

whether the legislative objective was sufficiently important to 

warrant infringement.  About that there has never been a 

question in this case. 
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[185] This conclusion does not signify agreement with 

Canfor’s submission that the interference by CP212 with 

Halfway’s treaty right to hunt could not be elevated to an 

infringement of a constitutional right.  There was evidence of 

a diminution of the treaty right in this case for the valid 

purpose of lumbering, a purpose recognized by the treaty itself 

as a reason for government encroachment on the treaty right to 

hunt.  There was evidence the proposed lumbering activity would 

preclude hunting in an area considerably larger than the 

particular cutting blocks during active logging for two years. 

 While mitigating steps were to be taken, there was also 

evidence of the detrimental effect of road construction on the 

long-term use of the area by native hunters.  Common sense 

suggests these effects might be sufficiently meaningful, 

particularly when they are felt in an area near the first 

nation's reserve, to require justification by the government of 

its action, depending on the nature of the hunting right.  Had 

the District Manager understood the extent of his obligation to 

consult, he might have concluded the activities of Canfor 

authorized by CP212 would result in a meaningful diminution of 

the Treaty 8 right to hunt, just as he might have seen to the 

mitigation of such effects or to compensation for them as part 

of his analysis of how the proposed use and the treaty right 

could be accommodated to each other. 
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[186] My difference with the reasoning of Mr. Justice Finch 

flows from my view that the chambers judge was wrong when she 

found that "any interference" with the right to hunt 

constituted an "infringement" of the treaty right requiring 

justification.  I cannot read either Sparrow or Badger to 

support that view.  As my colleague notes at para. 124, in 

Sparrow the court stated the question as "whether either the 

purpose or effect of the statutory regulation unnecessarily 

infringes the aboriginal interest."  In Badger, at 818, in his 

discussion as to whether conservation regulations infringed the 

treaty right to hunt, Cory J. indicated the impugned provisions 

might not be permissible "if they erode an important aspect of 

the Indian hunting rights." In Gladstone, supra, Lamer C.J.C. 

indicated that a "meaningful diminution" of an aboriginal right 

would be required to constitute an infringement.  Each of these 

expressions of the test for an "infringement" imports a 

judgment as to the degree and significance of the interference. 

 To make that judgment requires information from which the 

scope of the existing treaty or aboriginal right can be 

determined, as well as information about the precise nature of 

the interference. 

 

[187] Incidentally, as an aside, given the significance of 

particular land to aboriginal culture and identity, I would not 

preclude "preferred means" from being extended to include a 
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preferred tract of land.  Proof may be available that use of a 

particular tract of land is fundamental to a first nation's 

collective identity, as it is to many indigenous cultures.   

While it may be that "preferred area" for hunting is not 

relevant, "preferred area" for religious and spiritual purposes 

is likely to be.  Such rights do not appear to have been 

included in the treaty-making one way or the other. 

 

[188] If, after the requisite consultation has occurred, 

the District Manager confirms the nature of his decision is one 

involving compatible shared uses, modification of the Sparrow 

guidelines for review of his allocation of the resources is 

likely to be necessary.  I find support for such modification 

in the following statement from Sparrow, at 1111 (per Dickson 

C.J.C. and La Forest J.): 

   
  ... We wish to emphasize the importance of 

context and a case-by-case approach to s. 
35(1).  Given the generality of the text of the 
constitutional provision and especially in 
light of the complexities of aboriginal 
history, society and rights, the contours of a 
justificatory standard must be defined in the 
specific factual context of each case. 

[189] As is apparent from the discussion in Gladstone, 

supra, it will be impossible to determine how the contours of 

the justificatory standard should be modified without an 

understanding of the existing treaty and aboriginal rights and 
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the precise nature of the competing use or uses proposed.  

Lamer C.J.C. emphasized the distinction between a right with an 

internal limit such as the right to fish for social, ceremonial 

and food purposes in Sparrow and a right with an external, 

market-driven limit such as the right to sell herring spawn 

commercially at issue in Gladstone. As he noted, the scope of 

the aboriginal right can determine whether or not exclusive 

exercise of that right is warranted or how the doctrine of 

priority will be applied in a government decision on resource 

allocation.  In the circumstances of the case at hand the scope 

of the Halfway nation’s hunting right is yet to be fully 

determined.  Thus it is impossible to reach a conclusion as to 

what justificatory standard would be applied to the issuance of 

the cutting permit. 

 

[190] Where the decision maker has determined the proposed 

uses are compatible with the aboriginal right, the question 

becomes one of accommodation as opposed to one of exclusive 

exercise of either the aboriginal right in question or the 

Crown’s proposed use.  In Sioui, supra, the Court held it was 

up to the Crown “to prove that its occupancy of the territory 

cannot be accommodated to reasonable exercise of the Hurons’ 

rights,” if the Crown wanted to assert its occupancy of the 

land in question was incompatible with the Hurons’ religious 

customs or rites.  It may be that guidance can be found in this 
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concept for the review of an administrative decision on the 

allocation of resources among compatible uses.   

 

[191] In summary, so as to fulfill the Crown's fiduciary 

and constitutional duties to Halfway, the District Manager is 

required to initiate a process of adequate and meaningful 

consultation with Halfway to ascertain the nature and scope of 

the treaty right at issue.  Having done so, and having 

determined the effect of the proposed non-aboriginal use, he 

then makes a determination as to whether the proposed use is 

compatible with the treaty right.  If it is he must seek to 

accommodate the uses to each other.  It will be that 

accommodation the court reviews within the contours of a 

justificatory standard yet to be determined. 

 

[192] If the District Manager determines the proposed use 

is incompatible with the treaty right, he will be asserting a 

geographical limitation on the treaty right.  In that event, I 

agree with Mr. Justice Finch that his decision may be reviewed 

under the Sparrow analysis.   

 

[193] It follows from these reasons that I too would affirm 

the order of Dorgan J. setting aside the decision of the 

District Forest Manager to grant CP212.   
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 "The Honourable Madam Justice Huddart" 
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Reasons for Judgment of the Honourable Madam Justice Southin: 
 

[194] This is an appeal by the respondents below from this 

judgment pronounced 24 June 1997: 

 
 THIS COURT ORDERS that  

• the decision of the District Manager made 
September 13, 1996, approving the application 
for Cutting Permit 212 be quashed; and 

• costs be awarded to the Petitioner. 

 

[195] What led to this judgment was a petition for judicial 

review brought in late 1996 for an order: 

 
[1. Reviewing and setting aside the decision of the 

Ministry of Forests to allow forestry ] 
activities within Cutting Permit 212; 

 
2. Declaring that the Ministry of Forests has a 

fiduciary and constitutional duty to adequately 
consult with the Halfway River First Nation and 
declaring that the level of consultation to date 
is insufficient; 

 
3. Compelling the Ministry of Forests to consult 

with the Halfway River First Nation with respect 
to the full scope, nature and extent of the 
impact of proposed forestry activities on the 
exercise of the Treaty and Aboriginal rights of 
the Halfway River First Nation in accordance 
with the reasons and directions of this 
Honourable Court, and compelling the Ministry of 
Forests to provide funding to the Halfway River 
First Nation to support this consultation 
process; 

 
[There is no "4." in the amended petition.] 
 
5. Remitting the matter to the Respondent Ministry 

of Forests to complete the consultation process 
and then reconsider and determine whether to 
consent to the proposed cutting activities, and 
to determine appropriate conditions and 
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requirements to be imposed upon any such cutting 
activities; 

 
6. Prohibiting the Ministry of Forests from making 

any decision with respect to forestry activity 
within Cutting Permit 212 until completing the 
consultation process ordered by this Honourable 
Court. 

 
7. Retaining jurisdiction over matters dealt within 

this application such that any party may return 
to the Court, by motion, for determination of 
any issue relating to the consultation or the 
implementation of this Order. 

 
8. Such other relief as this Honourable Court may 

deem meet; and 
 
9. Costs on a solicitor client basis. 

 

[196] The central point was an assertion by the respondents 

in this Court that rights preserved to them under s. 35 of the 

Constitution Act, 1982 were infringed by that act of the 

District Manager. 

 

[197] The learned judge below had before her not only this 

petition for judicial review but also an application by the 

respondent below, here the appellant, Canadian Forest Products 

Ltd., more familiarly known in this Province as Canfor, for an 

interlocutory injunction restraining the Chief and Halfway 

River First Nation from interfering with the implementation of 

the cutting permit. 
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[198] The petition recites that in support of it will be 

read the affidavits of Chief Bernie Metecheah, Chief George 

Desjarlais, Stewart Cameron, Peter Havlik, Judy Maas, and 

Michael Pflueger.  These affidavits and their exhibits comprise 

nearly 1,000 pages in the appeal book. 

 

[199] As both proceedings came on together, the learned 

judge below had affidavits from both sides in both proceedings. 

 In its action, Canfor filed the affidavits of James 

Stephenson, Jill Marks and J. David Menzies, totalling 330 

pages of the appeal book.  The Crown in this proceeding filed, 

among others, two affidavits of Mr. Lawson, the District 

Manager, bearing date the 20th December, 1996, and amounting to 

432 pages.  There were some further shorter affidavits from 

both sides.  Thus, the appeal book, excluding the reasons for 

judgment, judgment and notice of appeal, is 2,376 pages. 

 

[200] These proceedings engaged the chambers judge in eight 

days of hearing. 

 

[201] As I shall explain, I would allow the appeal on the 

simple footing that the central issue in this case concerning 

the existence or non-existence of rights in the Halfway River 

First Nation under s. 35 of the Constitution Act, 1982, ought 

to have been dealt with by action.  For a precedent of an 
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action on a treaty, see Saanichton Marina Ltd. v. Claxton 

(1988), 18 B.C.L.R. (2d) 217, aff'd. (1989), 36 B.C.L.R. (2d) 

79, in which the learned trial judge, Mr. Justice Meredith, 

most usefully included in his reasons for judgment the Tsawout 

Indian Band statement of claim.  

 

[202] In revising these reasons, I have had the benefit of 

the draft reasons of my colleagues.  

 

[203] If this were not the first case on the implications 

for British Columbia of Treaty 8 and if these implications did 

not go far beyond whether Canfor can or cannot log these cut 

blocks, I would agree with Mr. Justice Finch that, as the 

parties did not object to the mode of proceeding, it must be 

taken to be satisfactory.  But, in my opinion, the courts do 

have an obligation to ensure that a case the implications of 

which extend beyond the parties ─ and the implications of this 
case may extend not only to all the inhabitants of the Peace 

River but also, because the Peace River country is not poor in 

resources, to all the inhabitants of British Columbia ─ is 
fully explored on proper evidence.  Furthermore, to my mind, 

the so-called administrative law issues in this case are 

nothing but distractions from the issues arising on the Treaty. 

 

[204] By s. 35(1), of the Constitution Act, 1982: 
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35. (1)  The existing aboriginal and treaty rights of 
the aboriginal peoples of Canada are hereby 
recognized and affirmed.   

[205] Because Treaty No. 8 is central to this case and to 

all other cases which may arise in the Peace River between 

First Nations, on the one hand, and the Crown and the non-

aboriginal inhabitants on the other, I set it out in full: 

 
 TREATY No. 8 
 
 ARTICLES OF A TREATY made and concluded at the 
several dates mentioned therein, in the year of Our 
Lord one thousand eight hundred and ninety-nine, 
between Her most Gracious Majesty the Queen of Great 
Britain and Ireland, by Her Commissioners the 
Honourable David Laird, of Winnipeg, Manitoba, Indian 
Commissioner for the said Province and the Northwest 
Territories; James Andrew Joseph McKenna, of Ottawa, 
Ontario, Esquire, and the Honourable James Hamilton 
Ross, of Regina, in the Northwest Territories, of the 
one part; and the Cree, Beaver, Chipewyan and other 
Indians, inhabitants of the territory within the 
limits hereinafter defined and described, by their 
Chiefs and Headmen, hereunto subscribed, of the other 
part:— 
 
 WHEREAS, the Indians inhabiting the territory 
hereinafter defined have, pursuant to notice given by 
the Honourable Superintendent General of Indian 
Affairs in the year 1898, been convened to meet a 
Commission representing Her Majesty's Government of 
the Dominion of Canada at certain places in the said 
territory in this present year 1899, to deliberate 
upon certain matters of interest to Her Most Gracious 
Majesty, of the one part, and the said Indians of the 
other. 
 
 AND WHEREAS, the said Indians have been notified 
and informed by Her Majesty's said Commission that it 
is Her desire to open for settlement, immigration, 
trade, travel, mining, lumbering, and such other 
purposes as to Her Majesty may seem meet, a tract of 
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country bounded and described as hereinafter 
mentioned, and to obtain the consent thereto of Her 
Indian subjects inhabiting the said tract, and to 
make a treaty, and arrange with them, so that there 
may be peace and good will between them and Her 
Majesty's other subjects, and that Her Indian people 
may know and be assured of what allowances they are 
to count upon and receive from Her Majesty's bounty 
and benevolence. 
 
 AND WHEREAS, the Indians of the said tract, duly 
convened in council at the respective points named 
hereunder, and being requested by Her Majesty's 
Commissioners to name certain Chiefs and Headmen who 
should be authorized on their behalf to conduct such 
negotiations and sign any treaty to be founded 
thereon, and to become responsible to Her Majesty for 
the faithful performance by their respective bands of 
such obligations as shall be assumed by them, the 
said Indians have therefore acknowledged for that 
purpose the several Chiefs and Headmen who have 
subscribed hereto. 
 
 AND WHEREAS, the said Commissioners have 
proceeded to negotiate a treaty with the Cree, 
Beaver, Chipewyan and other Indians, inhabiting the 
district hereinafter defined and described, and the 
same has been agreed upon and concluded by the 
respective bands at the dates mentioned hereunder, 
the said Indians DO HEREBY CEDE, RELEASE, SURRENDER 
AND YIELD UP to the Government of the Dominion of 
Canada, for Her Majesty the Queen and Her successors 
for ever, all their rights, titles and privileges 
whatsoever, to the lands included within the 
following limits, that is to say:— 
 
 Commencing at the source of the main branch of 
the Red Deer River in Alberta, thence due west to the 
central range of the Rocky Mountains, thence 
northwesterly along the said range to the point where 
it intersects the 60th parallel of north latitude, 
thence east along said parallel to the point where it 
intersects Hay River, thence northeasterly down said 
river to the south shore of Great Slave Lake, thence 
along the said shore northeasterly (and including 
such rights to the islands in said lakes as the 
Indians mentioned in the treaty may possess), and 
thence easterly and northeasterly along the south 
shores of Christie's Bay and McLeod's Bay to old Fort 
Reliance near the mouth of Lockhart's River, thence 
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southeasterly in a straight line to and including 
Black Lake, thence southwesterly up the stream from 
Cree Lake, thence including said lake southwesterly 
along the height of land between the Athabasca and 
Churchill Rivers to where it intersects the northern 
boundary of Treaty Six, and along the said boundary 
easterly, northerly and southwesterly, to the place 
of commencement. 
 
 AND ALSO the said Indian rights, titles and 
privileges whatsoever to all other lands wherever 
situated in the Northwest Territories, British 
Columbia, or in any other portion of the Dominion of 
Canada. 
  
 TO HAVE AND TO HOLD the same to Her Majesty the 
Queen and Her successors for ever. 
 
 And Her Majesty the Queen HEREBY AGREES with the 
said Indians that they shall have the right to pursue 
their usual vocations of hunting, trapping and fish-
ing throughout the tract surrendered as heretofore 
described, subject to such regulations as may from 
time to time be made by the Government of the 
country, acting under the authority of Her Majesty, 
and saving and excepting such tracts as may be 
required or taken up from time to time for settle-
ment, mining, lumbering, trading or other purposes. 
 
 And Her Majesty the Queen hereby agrees and 
undertakes to lay aside reserves for such bands as 
desire reserves, the same not to exceed in all one 
square mile for each family of five for such number 
of families as may elect to reside on reserves, or in 
that proportion for larger or smaller families; and 
for such families or individual Indians as may prefer 
to live apart from band reserves, Her Majesty 
undertakes to provide land in severalty to the extent 
of 160 acres to each Indian, the land to be conveyed 
with a proviso as to non-alienation without the 
consent of the Governor General in Council of Canada, 
the selection of such reserves, and lands in 
severalty, to be made in the manner following, 
namely, the Superintendent General of Indian Affairs 
shall depute and send a suitable person to determine 
and set apart such reserves and lands, after con-
sulting with the Indians concerned as to the locality 
which may be found suitable and open for selection. 
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 Provided, however, that Her Majesty reserves the 
right to deal with any settlers within the bounds of 
any lands reserved for any band as She may see fit; 
and also that the aforesaid reserves of land, or any 
interest therein, may be sold or otherwise disposed 
of by Her Majesty's Government for the use and 
benefit of the said Indians entitled thereto, with 
their consent first had and obtained. 
 
 It is further agreed between Her Majesty and Her 
said Indian subjects that such portions of the 
reserves and lands above indicated as may at any time 
be required for public works, buildings, railways, or 
roads of whatsoever nature may be appropriated for 
that purpose by Her Majesty's Government of the 
Dominion of Canada, due compensation being made to 
the Indians for the value of any improvements 
thereon, and an equivalent in land, money or other 
consideration for the area of the reserve so 
appropriated. 
 
 And with a view to show the satisfaction of Her 
Majesty with the behaviour and good conduct of Her 
Indians, and in extinguishment of all their past 
claims, She hereby, through Her Commissioners, agrees 
to make each Chief a present of thirty-two dollars in 
cash, to each Headman twenty-two dollars, and to 
every other Indian of whatever age, of the families 
represented at the time and place of payment, twelve 
dollars. 
 
 Her Majesty also agrees that next year, and 
annually afterwards for ever, She will cause to be 
paid to the said Indians in cash, at suitable places 
and dates, of which the said Indians shall be duly 
notified, to each Chief twenty-five dollars, each 
Headman, not to exceed four to a large Band and two 
to a small Band, fifteen dollars, and to every other 
Indian, of whatever age, five dollars, the same, 
unless there be some exceptional reason, to be paid 
only to heads of families for those belonging 
thereto. 
 
 FURTHER, Her Majesty agrees that each Chief, 
after signing the treaty, shall receive a silver 
medal and a suitable flag, and next year, and every 
third year thereafter, each Chief and Headman shall 
receive a suitable suit of clothing. 
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 FURTHER, Her Majesty agrees to pay the salaries 
of such teachers to instruct the children of said 
Indians as to Her Majesty's Government of Canada may 
seem advisable. 
 
 FURTHER, Her Majesty agrees to supply each Chief 
of a Band that selects a reserve, for the use of that 
Band, ten axes, five hand-saws, five augers, one 
grindstone, and the necessary files and whetstones. 
 
 FURTHER, Her Majesty agrees that each Band that 
elects to take a reserve and cultivate the soil, 
shall, as soon as convenient after such reserve is 
set aside and settled upon, and the Band has 
signified its choice and is prepared to break up the 
soil, receive two hoes, one spade, one scythe and two 
hay forks for every family so settled, and for every 
three families one plough and one harrow, and to the 
Chief, for the use of his Band, two horses or a yoke 
of oxen, and for each Band potatoes, barley, oats and 
wheat (if such seed be suited to the locality of the 
reserve), to plant the land actually broken up, and 
provisions for one month in the spring for several 
years while planting such seeds; and to every family 
one cow, and every Chief one bull, and one mowing-
machine and one reaper for the use of his Band when 
it is ready for them; for such families as prefer to 
raise stock instead of cultivating the soil, every 
family of five persons, two cows, and every Chief two 
bulls and two mowing-machines when ready for their 
use, and a like proportion for smaller or larger 
families.  The aforesaid articles, machines and 
cattle to be given one for all for the encouragement 
of agriculture and stock raising; and for such Bands 
as prefer to continue hunting and fishing, as much 
ammunition and twine for making nets annually as will 
amount in value to one dollar per head of the 
families so engaged in hunting and fishing. 
 
 And the undersigned Cree, Beaver, Chipewyan and 
other Indian Chiefs and Headmen, on their own behalf 
and on behalf of all the Indians whom they represent, 
DO HEREBY SOLEMNLY PROMISE and engage to strictly 
observe this Treaty, and also to conduct and behave 
themselves as good and loyal subjects of Her Majesty 
the Queen. 
 
 THEY PROMISE AND ENGAGE that they will, in all 
respects, obey and abide by the law; that they will 
maintain peace between each other, and between 
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themselves and other tribes of Indians, and between 
themselves and others of Her Majesty's subjects, 
whether Indians, half-breeds or whites, this year 
inhabiting and hereafter to inhabit any part of the 
said ceded territory; and that they will not molest 
the person or property of any inhabitant of such 
ceded tract, or of any other district or country, or 
interfere with or trouble any person passing or 
travelling through the said tract or any part 
thereof, and that they will assist the officers of 
Her Majesty in bringing to justice and punishment any 
Indian offending against the stipulations of this 
Treaty or infringing the law in force in the country 
so ceded. 
 [Emphasis mine.] 

 

[206] The Beaver Indians, from whom the present respondents 

are descended, adhered to the Treaty in 1900:  

 
 The Beaver Indians of the Upper Peace River and 
the country thereabouts, having met at Fort St. John, 
on this thirtieth day of May, in this present year 
1900, Her Majesty's Commissioner, James Ansdell 
Macrae, Esquire, and having had explained to them the 
terms of the treaty unto which the Chief and Headmen 
of the Indians of Lesser Slave Lake and adjacent 
country set their hands on the twenty-first day of 
June, in the year 1899, do join in the cession made 
by the said treaty, and agree to adhere to the terms 
thereof, in consideration of the undertakings made 
therein. 
 
 In witness whereof, Her Majesty's said 
Commissioner, and the following of the said Beaver 
Indians, have hereunto set their hands, at Fort St. 
John, on this the thirtieth day of May, in the year 
herein first above written. 
 
 [Here followed the signatures.] 

 

[207] Canfor holds under the Crown a forest licence A18154 

dated 28th June, 1993, which covers a very substantial area of 
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northeastern British Columbia between the Rocky Mountains and 

120° west longitude, being there the boundary between this 

Province and Alberta.  Under such a licence the District 

Manager from time to time issues cutting permits.  The issuance 

of such permits is governed not only by the terms of the 

licence but also by the terms of the Forest Act. 

[208] For the purposes of these reasons for judgment I 

accept: 

1. The Halfway River First Nation, which has its reserve on 

the Halfway River, claims under Treaty 8 the right to 

hunt, fish and trap, particularly to hunt moose, in the 

area covered by the cutting permit, the logging of which 

may impede their hunting for moose. 

 
2. The holder of a forest licence does not, under its 

licence, acquire any exclusive right of occupation of the 

lands encompassed in a cutting permit. 

 
3. Neither the Wildlife Act, R.S.B.C. 1996, c. 488, nor any 

other statute of this Province forbids hunting on lands 

upon which logging is being carried on but it does 

prohibit the dangerous discharge of firearms.  It would be 

dangerous to discharge firearms where logging is being 

carried on and I do not think for one moment that any 
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member of the Halfway River First Nation would do such a 

thing even if there were no statutory prohibition. 

 

[209] The respondents assert a breach of the Treaty in two 

ways: 

1. When the reserve for the Halfway people was set up, which 

was said not to have happened until 1914, that is, some 

fourteen years after the Beaver had adhered to the Treaty, 

they received less than their entitlement under the 

Treaty.  In its claim to the Federal Government, submitted 

in 1995 under the Federal Land Claims Process, the Halfway 

River First Nation calculated the shortfall thus: 

 
15.1 The following is a summary of the key population 

figures indicating a shortfall at date of first 
survey.  Detailed information concerning 
individual members of the Halfway River Band, 
absentees/arrears and late adherents is 
contained in the Genealogical Appendices. 

 
 Halfway River Band on Hudson Hope Band 
 Paylist - Date of First Survey - 1914  77 

 Deduct Double Counts      0 

 Base Paylist       77 

 Absentees/Arrears      13 

 Late Adherents        4 

 Adjusted Date of First Survey Population 94 

 
 Calculation of Shortfall 
 94 x 128 acres - 9823 acres = Treaty Land 
   Entitlement Shortfall of 2,139 acres 
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 I do not pretend to have grasped the full import of this 

claim, nor the relationship to it, if any, of Section 13 

of the British Columbia Terms of Union and the various 

events arising from that section, as to which see my 

judgment in British Columbia (Attorney General) v. Mount 

Currie Indian Band (1991), 54 B.C.L.R. (2d) 156 at 176 

(C.A.), where the whole sorry history of reserves in other 

parts of the Province is recounted and in which, in my 

opinion, the right clearly belonged to the Mount Currie 

Indian Band.  If the Halfway River First Nation is right 

and the claim is not settled but must be pursued in an 

action, an interesting question of law will fall to be 

determined:  Is British Columbia bound to provide further 

lands and, if so, who is to choose those lands, or is 

Canada bound to pay compensation and, in either event, to 

what ancillary remedies, if any, is the Halfway River 

First Nation entitled?  At this stage, no authority with 

the power to resolve the claim as made in 1995 has made 

any findings of fact or law relating thereto. 

 

2. Development in the area has deleteriously affected the 

hunting.  Chief Metecheah deposes: 

 
3. The Halfway River First Nation community is very 
poor.  More than 75% of our members rely on social 
assistance and hunting to feed their families.  
Because we are so poor, the members of our community 
rely very much on hunting to feed their children. 
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4. All of the land within Cutting Permit 212 ("C.P. 
212") is very good for hunting and is the land that 
is used the most by our people to feed their 
children.  The C.P. 212 area is next to our reserve. 
 Our members don't need to spend much money to get 
there to get food for their families. 
 
5. All through C.P. 212, there is proof of this 
use.  Our members' permanent camp sites, corrals and 
meat drying racks are everywhere in the area. 
 
6. We have many religious, cultural and historical 
sites in C.P. 212. 
 
7. I am told by one of our members that some of the 
cut blocks are right where important spiritual 
ceremonies are held. 
 
8. We have told the Ministry of Forests 
("Ministry") that we are willing to gather this 
information but we need money and help to do this. 
 
9. I have hunted throughout the Treaty 8 territory 
all my life and I have seen the effects of forestry 
activities on wildlife and hunting.  The land is not 
as good for hunting once the trees have been cut.  
Non-Native hunters use the roads left by the forestry 
people to hunt in our traditional territory and there 
is less game left to feed our families. 
 
10. If the hunting in C.P. 212 is affected, children 
in our community will go hungry. 
 
11. C.P. 212 is right next to our Reserve.  Because 
of all of the things that the government has done to 
our traditional territory by allowing logging 
companies and oil and gas companies to cut trees and 
pollute the land without consulting us or respecting 
our rights, our people must go farther and farther 
from our Reserve to get to land where we can hunt and 
gather berries and medicine.  We use the land in C.P. 
212 for teaching our children about our spiritual 
beliefs and our way of life.  If the trees in C.P. 
212 are cut down and the animals are driven away we 
will not be able to teach our children how to hunt 
and how our ancestors lived. 
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[210] The appellants do not accept that the development of 

the area has adversely affected the animal population or, more 

particularly, that cutting pursuant to this cutting permit will 

do so.  There is some evidence that logging, because it results 

in fresh growth, ultimately produces good browse for ungulates, 

including moose. 

 

[211] The assertions by the Chief in paragraphs 9-11 are 

sweeping and I am sure he is profoundly convinced of their 

truth.  But, in my opinion, assertions, even if contained in an 

affidavit, which are sweeping in scope but which the deponent 

does not support, to use Lord Blackburn's words in another 

context, by condescending to particulars, should be given 

little weight in a proceeding seeking a final, in contra-

distinction to an interlocutory, order. 

 

[212] As I understand Mr. Justice Finch's reasons, his 

central premise is set forth in this paragraph:   

 
[144]  I respectfully agree with the learned chambers 
judge that any interference with the right to hunt is 
a prima facie infringement of the Indians' treaty 
right as protected by s.35 of the Constitution Act, 
1982. 

 

[213] That premise leads inexorably to the application of 

the doctrine of R. v. Sparrow, [1990] 1 S.C.R. 1075, [1990] 3 

C.N.L.R. 160, [1990] 4 W.W.R. 410, 46 B.C.L.R. (2d) 1. 
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[214] It is upon that premise that my colleague and I part 

company. 

 

[215] I accept that the doctrine of the honour of the Crown 

applies to the interpretation of treaties which are within 

s. 35(1) of the Constitution Act.  But I do not accept that the 

central words of the Treaty bear the construction put upon them 

by my colleague.  To my mind, the words which, in the court 

below, ought to have been but were not addressed, except 

perhaps by a side wind, are "as may be required or taken up".  

Do the words empower the Crown, to whom all the lands covered 

by the Treaty were surrendered, to convey those lands away to 

others in fee simple?  Such a conveyance would, of course, give 

exclusive possession to the grantee. 

 

[216] In the case at bar, the issuance of a cutting permit 

did not give exclusive possession to the appellant Canfor.  It 

did not exclude the respondents from hunting.  But if the Crown 

did grant all the lands away, it might be argued with some 

force that it had made the reservation nugatory.  One might 

apply the common law doctrine of derogation from a grant, by 

analogy, to such a state of affairs. 
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[217] In order that the significance of the principal issue 

to this Province may be understood, I must set out some 

history. 

 

[218] By the British Columbia Boundaries Act, 26 & 27 

Vict., c. 83 (1863), Parliament at Westminster established the 

boundaries of then Colony of British Columbia thus: 

 
 3.  British Columbia shall for the Purposes of 
the said Act, and for all other Purposes, be held to 
comprise all such Territories within the Dominions of 
Her Majesty as are bounded to the South by the 
Territories of the United States of America, to the 
West by the Pacific Ocean and the Frontier of the 
Russian Territories in North America, to the North by 
the Sixtieth Parallel of North Latitude, and to the 
East, from the Boundary of the United States 
Northwards, by the Rocky Mountains and the One 
hundred and twentieth Meridian of West Longitude, and 
shall include Queen Charlotte's Island and all other 
Islands adjacent to the said Territories, except 
Vancouver's Island and the Islands adjacent thereto. 

 

[219] When the Colony of British Columbia, which by then 

encompassed Vancouver Island as well, became part of Canada in 

1871, it did so pursuant to the Terms of Union and the order in 

council of 16 May 1871.  By the Terms of Union a substantial 

part of British Columbia known as the Railway Block was 

conveyed to the Dominion government.  By subsequent statutes, 

other lands known as the Peace River Block were granted by the 

Province to Canada.  These statutes are recited in the Railway 

Belt Retransfer Agreement Act, S.B.C. 1930, c. 60. 
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[220] From the time that the Beaver adhered to this treaty 

in 1900 until after the Second World War, there was very little 

settlement in what British Columbians call the Peace River 

which, more sensibly, ought to have been part of Alberta, lying 

as it does east of the Rocky Mountains. 

 

[221] The introduction by Gordon E. Bowes to Peace River 

Chronicles (Prescott Publishing Co., 1963) gives a sufficient 

overview [p. 13 et seq]: 

 The Hudson's Bay Company remained in undisturbed 
possession of its huge fur preserve until the gold 
rush to the Peace and the Finlay in 1862.  Many of 
the gold-seekers turned to the fur trade themselves, 
and so ended the Company's monopoly.  There was 
another gold rush in the years 1870-73, this time to 
the Omineca country.  Klondikers passed through in 
1898-99, and a few returned later as traders.  In 
1908-09, there was a smaller gold rush to McConnell 
Creek on the Ingenika River. 
 
 Ignoring difficulties and hardships, the miners 
and the independent traders and trappers opened up 
the country and made it known to the outside world.  
They were soon followed by missionaries, travellers, 
and railway and geological survey parties.  Their 
favourable reports drew attention to the agricultural 
advantages of the eastern part of the region. 
 
 Land surveyors and settlers entered the Peace 
River region of British Columbia only a few years 
prior to the First World War.  Until that time, the 
area from the Rockies east to the Alberta boundary 
had been kept under a provincial government reserve 
which prohibited homesteading.  The purpose of this 
reserve was to permit the federal government to 
select 3,500,000 acres of unalienated arable land 
(the Peace River Block) in return for aid given 
earlier by Ottawa for railway construction elsewhere 
in the province.  The long-delayed choice of the 
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block was announced in 1907, and Ottawa threw open 
some of the lands for homesteading in 1912. 
 
 Lack of transportation has been the great 
obstacle to development of the region.  Some settlers 
came in on the mere rumour of a railway.  In 1913 
there were 40 settlers near Hudson Hope, 30 along the 
Peace down to Fort St. John, and about 400 in the 
Pouce Coupe prairie.  Even Finlay Forks had two 
general stores in 1913, and hopes were high.  The 
First World War pricked the bubble, leaving deserted 
cabins everywhere. 
 
 The building of what is now the Northern Alberta 
Railways line in 1916 from Edmonton to Grande Prairie 
on the Alberta side facilitated some further 
settlement of the eastern half of the region.  
Following the war, the Soldier Settlement Board 
helped to establish veterans on the land.  Another 
influx of land-hungry settlers occurred in 1928 and 
1929, with the result that there were almost 7,000 
persons in the eastern part of the region by 1931. 
 
 The completion of the Northern Alberta Railways 
line to Dawson Creek in January 1931 marked the 
beginning of a new era.  At long last the railway had 
arrived, if only just within the area's eastern 
boundary!  During the depression years discouraged 
wheat farmers from the parched districts of southern 
Alberta and Saskatchewan swelled the migratory waves. 
 The trek into the Promised Land with livestock and 
farm equipment sometimes took as long as three or 
four months. 
 
 The arrival of bush pilots and the establishment 
of air lines in the thirties heralded the coming of 
further improvements in transportation.  The Second 
World War, with its building of airports and the 
Alaska Highway and its forced economic expansion, 
played a sudden and spectacular part in the region's 
growth.  Dawson Creek was given a highway to the 
Yukon and Alaska a full decade before it obtained one 
to the rest of the province!  In the immediate post-
war years, settlement continued in substantial 
volume.  A major land boom occurred in 1948-49.  
Dawson Creek established itself in the front rank in 
all of Western Canada for grain shipments.  The 
eastern part of the region is still the fastest-
growing section of British Columbia. 
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 The initial exploitation of the oil and gas 
fields, the completion of the John Hart Highway from 
Prince George in 1952, the building in 1957 of 
Canada's first major natural gas pipeline, Westcoast 
Transmission Company's line from Taylor south to the 
American border, the long-delayed and eagerly-awaited 
extension of the Pacific Great Eastern Railway to 
Fort St. John and Dawson Creek in 1958, the 
completion of the Western Pacific Products and Crude 
Oil pipeline to Kamloops in 1961, and the 
construction, now under way, of the great hydro-
electric power project near Hudson Hope, all 
represent other significant steps in the region's 
development in recent years. 
 
 The present prosperity and the growing 
commercial importance of Dawson Creek, Fort St. John, 
Hudson Hope, Taylor, and Chetwynd contrast sharply 
with conditions two decades ago.  Isolated no longer, 
and provided with air lines, highways, railways, and 
gas and oil pipelines, the region has overcome its 
transportation problems.  Nature's lavish endowment 
of this corner of British Columbia is becoming 
evident to all.  Not only one of the world's greatest 
power sites but also the untold wealth of natural 
gas, oil, coal, base metals, gold, timber, and 
millions of fertile acres for agriculture are 
beginning to make the pioneers' wildest dreams come 
true. 

 

[222] Thus, I think it fair to infer that from the time 

they adhered to the Treaty in 1900 until after the Second World 

War, the Beaver people, including the present respondents, were 

left with their hunting ranges largely free of the "taking up" 

for any purpose by the Crown of lands ceded to it and from 

intrusion by non-natives upon those lands for such purposes as 

hunting, fishing, exploring for minerals, and so forth.  Thus, 

until then, no issue could have arisen of breach by the Crown. 
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[223] Since the early 1960's, there has been in the Peace 

River further extensive taking up of land by the Crown, 

although to what extent that taking up has excluded the Beaver 

people from their traditional hunting ranges by the granting of 

exclusive possession to others, does not appear with any 

clarity in the evidence in this case. 

 

[224] In my opinion the issue is not whether there is an 

infringement and justification within the Sparrow test, but 

whether the Crown has so conducted itself since 1900 as to be 

in breach of the Treaty.  The proper parties to a proceeding to 

determine that issue are in my opinion the Halfway River First 

Nation and the Attorney General for British Columbia, or, if 

monetary compensation is sought, Her Majesty the Queen in right 

of British Columbia, and the proper means of proceeding is an 

action. 

 

[225] The question in such an action would be whether what 

the Crown has done throughout the Halfway River First Nation's 

traditional lands by taking up land for oil and gas production, 

forestry, and other activities has so affected the population 

of game animals as to make the right of hunting illusory.  "To 

make the right of hunting illusory" may be the wrong test.  

Perhaps the right test is "to impair substantially the right of 

hunting" or some other formulation of words. 

19
99

 B
C

C
A

 4
70

 (
C

an
LI

I)



Halfway River First Nation v. B.C.  Page: 117 
 
 

 

 

[226] Whatever is the correct formulation, it cannot be 

applied without addressing all that has been done by the Crown 

since the lands were ceded to it.  The Beaver Indians have the 

right to hunt but that right is burdened or cut down by the 

right of the Crown to take up lands.  There are many issues of 

fact to be addressed on proper evidence to answer the question 

in whatever terms one puts it. 

 

[227] My colleague, Madam Justice Huddart, approaches this 

case differently from Mr. Justice Finch.  The culmination of 

her reasons is in this paragraph: 

[191] In summary, so as to fulfill the Crown's 
fiduciary and constitutional duties to Halfway, the 
District Manager is required to initiate a process of 
adequate and meaningful consultation with Halfway to 
ascertain the nature and scope of the treaty right at 
issue.  Having done so, and having determined the 
effect of the proposed non-aboriginal use, he then 
makes a determination as to whether the proposed use 
is compatible with the treaty right.  If it is he 
must seek to accommodate the uses to each other.  It 
will be that accommodation the court reviews within 
the contours of a justificatory standard yet to be 
determined. 

 

[228] Essentially, therefore, she accedes to the 

respondent's prayer for relief contained in the petition for 

judicial review. 
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[229] With respect, to create a system in which those 

appointed to administrative positions under the Forest Act or 

any other statute of British Columbia regulating Crown land in 

the Peace River are expected to consult "to ascertain the 

nature and scope of the treaty right at issue" and to determine 

"whether the proposed use is compatible with the treaty right" 

is to place on our civil servants a burden they should not have 

to bear - a patchwork quilt of decision making by persons 

appointed not for their skill in legal questions but for their 

skill in forestry, mining, oil and gas, and agriculture. 

 

[230] A District Manager under the Forest Act is no more 

qualified to decide a legal issue arising under this treaty 

than my colleagues and I are qualified to decide how much 

timber Canfor should be permitted or required to cut in any one 

year in order to conform to the terms of its tenure. 

[231] Not only is this burden on the civil servants unfair 

to them, but also it ladens the people of British Columbia with 

burdens heavy to be borne, burdens which no other province's 

people have to bear, even though the other provinces, except 

Newfoundland, also have First Nations. 
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[232] If my colleagues are right, British Columbia, which 

was once described as the spoilt child of Confederation, is 

about to become the downtrodden stepchild of Confederation. 

 

[233] This case has serious economic implications.  To 

decide the issues arising on the evidence here adduced, which, 

as the parties chose to proceed, was not focused on that 

question only, is a course fraught with danger, especially to 

third parties.  Those third parties include, as well as those 

who have rights acquired under the Forest Act, R.S.B.C. 1996, 

c. 157, and predecessor statutes, those who have rights 

acquired under the Petroleum and Natural Gas Act, R.S.B.C. 

1996, c. 361, and predecessor statutes, the Mineral Tenure Act, 

R.S.B.C. 1996, c. 292, and predecessor statutes, and the Land 

Act, R.S.B.C. 1996, c. 245, and predecessor statutes. 

 

[234] If the Crown has so conducted itself that it has 

committed a breach of its obligations under the Treaty to the 

respondents, and, perhaps, other First Nations who are also 

Beaver Indians, then it is right that the Crown should answer 

for that wrong and pay up.  The paying up will be done by all 

the taxpayers of British Columbia.  But it is not right that 

Canfor and all others, who in accordance with the Statutes of 

British Columbia have obtained from the Crown rights to lands 

in the Peace River and conducted their affairs in the not 
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unreasonable belief that they were exercising legal rights, 

should find themselves under attack in a proceeding such as 

this. 

 

[235] Canfor, a substantial corporation, presumably can 

afford this litigation.  But others whose rights may be 

imperilled may not have Canfor's bank account. 

 

[236] I would allow the appeal and set aside the judgment 

below. 

 

 
 
 
 

"The Honourable Madam Justice Southin"   
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(i) 

 
EXECUTIVE SUMMARY 
 

This is a Decision on an application by British Columbia Hydro and Power Authority (BC Hydro) for a 

Certificate of Public Convenience and Necessity (CPCN) to construct the Dawson Creek/Chetwynd 

Area Transmission (DCAT) Project.  The Application proposes that the Project is required as soon as 

possible to resolve constraints in the existing 138 kV transmission system, to serve significant load 

growth in the Groundbirch and Dawson Creek areas, and to restore reliable service to the region.  

The industrial load growth is primarily attributable to the development of the unconventional gas 

reserves (shale gas) in the Montney gas basin. 

 

The Project includes three main components:  construction of the new Sundance Lakes Substation, 

construction of a 60 km double circuit 230 kV transmission line from Sundance Lakes to Bear 

Mountain Terminal (BMT) Substation and continuing a further 12 km to the Dawson Creek 

Substation on a new or expanded right-of-way, and the expansion of BMT.  The Project is estimated 

to cost $222 million and has an expected in-service date of April 30, 2014. 

 

The Application also seeks an order to approve a revision to BC Hydro’s Electric Tariff.  The 

proposed revision of the Tariff’s Terms and Conditions would allow BC Hydro to obtain security for 

the cost of transmission reinforcement from new distribution customers that seek new service in 

excess of 10 MW.  This change is driven by BC Hydro’s desire to treat the five new industrial 

customers in an equitable manner.  Three of the five customers will receive service as transmission 

customers whereas the other two have opted for distribution service. 

 

The Application has raised a significant amount of controversy among the stakeholders.  The causes 

of controversy might be identified as follows: 

 

i. The need for transmission reinforcement results from dramatic and perhaps unprecedented 
growth in one relatively confined area of the province, largely driven by a single industry 
that is not present elsewhere in the province; 

ii. The Project is being proposed at a time of major developments in the area both in the 
natural gas industry and in connection with other BC Hydro projects, such as Site C. 



(ii) 
 
 
Several key issues emerged during the proceeding and have been addressed by the Panel in this 

Decision.  They include: 

 

 Uncertainty related to the load forecast of the unconventional  natural gas sector; 

 Risk of stranded assets and/or a underutilized system after 20 years when the new 
industrial load is forecast to trend down; 

 Implications and relevance of the Mandatory Reliability Standards and the “N-1 service 
standard”; 

 BC Hydro’s obligation to serve and provide competitively priced and reliable power; 

 Operation of the Electric Tariff with respect to customer contribution in the case of system 
reinforcement, including the role of security deposits; 

 How Tariff Supplement 6 is interpreted and applied to phased construction projects and 
projects that have an associated load forecast with significant uncertainty; 

 The need for a review of industrial tariffs and rates; 

 Adequacy of First Nations’ consultation, including cumulative impacts; and 

 The subsequent Phase 2 transmission project being planned for the area, described as 
Greater Dawson Creek Area Transmission or GDAT. 

 

At the request of BC Hydro, the Commission Panel temporarily suspended the review process on 

November 11, 2011, to give BC Hydro time to address policy-related issues that were not dealt with 

in the Application.  The Commission lifted the temporary suspension on April 11, 2012. 

 

The review of the Application was conducted primarily by way of a written hearing.  However, the 

review of the adequacy of First Nations’ consultation was conducted in an Oral Hearing Phase held 

from July 9 to July 10, 2012.  The Commission Panel also participated in a flyover of the proposed 

DCAT route to gain further perspective. 

 

There was a broad range of Interveners who participated in the review process.  The five industrial 

customers are:  Air Liquide Canada, Arc Resources Ltd., Encana Corporation , Murphy Oil Company 

Ltd. and Shell Canada Ltd.  Other Interveners that made submissions included the Ministry of 

Energy and Mines, the City of Dawson Creek, various industry associations, rate-payer groups, West 



(iii) 
 
 
Moberly First Nations (WMFN), and landowners Gary and Marilyn Robinson.  These parties made a 

valuable contribution during the review of this Application, which is appreciated by the Panel. 

 

The Commission Panel, after hearing submissions from parties, ruled on issues that relate to the 

appropriateness of rolled in rate principles and postage stamp rates as well as larger, province wide 

resource planning issues as being out of scope.  Similarly, the appropriateness of the N-1 service 

standard was ruled out of scope. 

 

 A. CPCN Considerations 

 

The Panel finds that a project is required to resolve constraints in the existing 138kV Transmission 

system in the Dawson Creek area, to serve significant load growth, and to move towards reliable 

service.  However, the Panel is not persuaded that the DCAT Project, while needed, necessarily 

must be in service by April 30, 2014 because of BC Hydro’s ability to implement remedial action 

schemes/load shedding strategies in response to system contingencies in order to preserve service 

to the remaining connected loads.  Furthermore, four of the five new industrial customers appear 

to have made temporary arrangements for at least a portion of their respective requirements to 

manage until the DCAT Project is built. 

 

The Panel considered at length whether the proposed DCAT Project is adequate to meet the N-1 

planning standards to which BC Hydro adheres, or whether DCAT must be considered along with 

the Phase 2 GDAT project.  This determination is important, as it may influence whether the 

Phase 1 DCAT and Phase 2 GDAT are to be assessed independently or together for the purpose of 

calculating customer contributions and security deposits.  Considering the two phases together 

would mean larger financial commitments by the five new industrial customers.  The Panel agrees 

the GDAT project is necessary to provide N-1 service to those customers that have implemented 

post-contingency load shedding schemes, but disagrees the Phase 2 is required for compliance with 

Mandatory Reliability Standards.  Accordingly, the Panel determines that with appropriate load 

shedding agreements the DCAT Project can provide the required reliability regardless of whether 

the GDAT project is completed in a timely fashion. 

 



(iv) 
 
 
The evidence shows a significant difference between two consecutive load forecasts prepared in 

December 2010 and 2011.  While the Panel accepts that BC Hydro has been reasonable in 

mitigating the load forecast risk or lack of robustness inherent in the sector-specific and region-

specific forecast, it notes that the change in input assumptions that results in the increased long 

term load lacks certainty.  The Panel concludes that this uncertainty supports BC Hydro’s 

recommendation to proceed with the Phase 1 only as the recommended Project provides sufficient 

flexibility regardless whether the actual load is above or below the forecast.  Furthermore, the 

Panel finds that the risks inherent in the single industry forecast emphasize the urgent need for the 

broad review of industrial tariff, rates and rate design. 

 

The Panel finds that Project Alternative 1, as proposed by BC Hydro, while not the least expensive 

option, is the most cost-effective transmission reinforcement alternative, as it provides significant 

flexibility to meet future anticipated growth. 

 

The Panel determines that the Crown’s duty to consult with WMFN for the DCAT Project has not 

been adequate up to the point of this Decision to support issuing the CPCN.  Deficiencies were 

found in the areas of BC Hydro’s preliminary assessment of the nature and scope of its duty to 

consult WMFN and related difficulties with arrangement of study funding, the issue of moose and 

moose habitat, and the scope of the Environmental Overview Assessment.  Furthermore, the 

possible impact of the Project on the seasonal round which is the practice of WMFN’s treaty rights 

of hunting, fishing and trapping, and consideration of new adverse impacts of the Project with an 

adequate cumulative impact perspective were identified specifically as deficiencies. 

 

The Commission Panel will grant a CPCN to BC Hydro for the DCAT Project, as set out in the 

Application, subject to further consultation between WMFN and BC Hydro.  BC Hydro is expected 

to provide further evidence which demonstrates consultation to a medium level on the Haida 

spectrum, addressing the deficiencies outlined in the Decision, no later than 180 days from the 

issuance of this Decision. 

 



(v) 
 
 
B. Rate and Tariff Considerations for Transmission and Distribution Service 

 

The Panel is not prepared to approve the proposed revision to section 8.3 of the Terms and 

Conditions of the Electric Tariff at this time.  The Panel may be prepared to accept the proposed 

changes subject to clarification in the area of potential double counting of customer benefits in the 

calculation of both transmission and distribution offsets as well as certain tariff wording 

clarifications. 

 

Although the merits and need for the Phase 2 GDAT project are not before this Panel to consider, 

the potential for it to proceed in the near future has raised concerns in the rate and tariff context. 

 
As changes to tariffs can have implications to customer groups extending beyond the current and 

future Dawson Creek area customers this Panel, having the benefit of in-depth review of the DCAT 

Project, makes the following recommendations. 

 

1. If the government review of transmission service rates is not concluded by mid 2014, or if it 

does not include a review of Tariff Supplement 6 (TS 6), the Commission should consider a 

review of TS 6 and invite all interested parties to participate in the review as this is a 

significant and urgent issue. 

 

2. While the Panel finds that the DCAT Project TS 6 calculation should not include the 

estimated costs of the Phase 2 GDAT project, the forthcoming industrial rate review should 

consider how deposits and contributions should be assessed when a project is phased.  

Furthermore, the issues of additional deposits/contributions by DCAT customers should be 

examined by a future Panel when the Phase 2 GDAT CPCN application is heard. 
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1.0 INTRODUCTION 
 

This Decision considers an application by British Columbia Hydro and Power Authority (BC Hydro, 

the Applicant) for a Certificate of Public Convenience and Necessity (CPCN) to construct and 

operate the Dawson Creek/Chetwynd Area Transmission (DCAT) Project (Application, Project).  The 

Project is proposed by BC Hydro to address electricity supply constraints in the Dawson Creek and 

Groundbirch areas in the Peace region of northeast British Columbia.  In particular, reinforcement 

of the transmission system is required to enhance the reliability of service to existing customers 

and to meet increasing new industrial customer load.  The extraordinary industrial load growth is 

primarily attributable to the development of the unconventional gas reserves (shale gas) in the 

Montney gas basin located in this area. 

 

1.1 The Applicant 
 

BC Hydro is mandated through legislation to generate, transmit, distribute and sell electricity; 

upgrade its power, transmission and distribution systems; and purchase power from, or sell power 

to, a firm or person.  BC Hydro states that it has both the financial and technical capacity to 

undertake the Project.  The BC Minister of Finance is BC Hydro’s fiscal agent as the Government of 

British Columbia is BC Hydro’s shareholder.  The Project team is composed of full time BC Hydro 

employees and external consultants who have extensive experience in project delivery for 

transmission facilities.  Key consultants include SNC-Lavalin Inc. for engineering design services and 

AMEC Americas Limited (AMEC) Earth and Environmental Limited for field surveys and 

development of environmental overview assessment reports. 

 

1.2 The Project 
 

The Project consists of three main components; namely, the construction of the new Sundance 

Lakes Substation (SLS), the construction of a double circuit 230 kilovolt (kV) transmission line for 

60 km from SLS to Bear Mountain Terminal Substation (BMT) and for 12 km from BMT to the 

Dawson Creek Substation (DAW), on a new or expanded right-of-way (ROW), and the expansion of 

BMT.  The existing transmission infrastructure serving the areas consists of a 138 kV system.  

BC Hydro states that in the absence of an upgrade it will be unable to meet existing load and the 
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forecasted industrial load growth in the area while complying with appropriate Mandatory 

Reliability Standards (MRS). 

 

Three land acquisitions are proposed to implement the Project.  The proposed new SLS substation 

involves the acquisition of 8.5 hectares (ha) for the new site.  The expansion of the BMT terminal 

includes the acquisition of approximately 14 ha of land.  Finally, a new 33 metre ROW is required 

for the transmission line route, except where portions of the route parallel existing lines.  For these 

portions, the required additional width of ROW may be less. 

 

The Project also entails decommissioning and dismantling the existing 138 kV transmission line 

between the DAW substation and BMT as well as approximately 90 percent of the existing 

60 kilometers (km) long 138 kV line between SLS and BMT. 

 

BC Hydro expects the Project to cost $222 million, while the authorized P90 cost estimate is 

$257 million.  The planned and expected in-service date is April 30, 2014. 

 

1.3 Stakeholders and Interveners 
 

The primary stakeholders are both the existing or native load customers and the new industrial 

load customers.  The base case Other Load, forecast at 96 megawatts (MW) for F2013 or in the 77 

to 103 MW range, includes existing residential, commercial and industrial demand, except for 

unconventional gas producer demand.  The base case load for unconventional gas producers is 

forecast at 54 MW with a high case of 60 MW and a low case of 32 MW for F2013. 

 

In support of the Application, the five industrial customers that are seeking more that 10 MW of 

power have been asked to provide security for their pro rata share of the costs of the Project.  They 

are also in discussions with BC Hydro regarding commercial arrangements for pre-ordering of 

equipment.  These customers are: 

 

 Air Liquide Canada; 

 Arc Resources Ltd. (ARC); 
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 Encana Corporation (Encana); 

 Murphy Oil Company Ltd. (Murphy); and 

 Shell Canada Ltd. (Shell). 

 

These companies requested, and were granted, a late Intervener status to address the importance 

and sense of urgency of the Project.  Other Late Interveners include the Ministry of Energy and 

Mines (MEM) and the City of Dawson Creek.  In addition, earlier registered Interveners include: 

 

 The Canadian Association of Petroleum Producers (CAPP), the Clean Energy Association of 
B.C. (CEA) and Current Solutions Incorporated (CSI), further representing industry interests; 

 The Association of Major Power Customers (AMPC), B.C. Old Age Pensioners’ Organization 
et al (BCOAPO), subsequently renamed as British Columbia Pensioners’ and Seniors’ 
Organization (BCPSO) and the Commercial Energy Consumers Association of British 
Columbia (CEC) representing the base load customer groups; and 

 B.C. Sustainable Energy Association and the Sierra Club of British Columbia (BCSEA), the 
Canadian Office and Professional Employees Union Local 378 (COPE) and Mr. Vern Ruskin. 

 

WMFN is another stakeholder and an Intervener, with a primary focus on adequacy of consultation 

with First Nations.  Neighbouring property owners also embody a stakeholder group.  Landowner 

interests are represented by Mill Valley and Indian Creek Land Owners Group as well as by 

Interveners Gary and Marilyn Robinson (the Robinsons). 

 

1.4 Proposed Tariff Revision and Rates 
 

Two of the five new industrial customers have opted for distribution service, rather than 

transmission service, under the applicable Large General Service (150 kW and over) Rate Schedules 

1600, 1601, 1610, or 1611 of the Electric Tariff.  Large General Service (LGS) customers are billed 

according to the LGS two-part Conservation Rate.  The other three new industrial customers will 

receive transmission service under the Transmission Service – Stepped Rate, Rate Schedule 1823 of 

the Electric Tariff, which was also conceived as a conservation rate. 

 

https://www.bchydro.com/youraccount/content/electric_tariff.jsp
http://www.bchydro.com/youraccount/content/large_general_service_rate.jsp
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The Terms and Conditions (T&C) for transmission service are contained in Tariff Supplement 5 

(Electricity Supply Agreements) and TS 6.  TS 6 spells out the T&C for a new transmission customer 

to receive service.  If transmission system reinforcement is required in order to provide the service, 

it provides for a contribution and/or a deposit from a customer, depending upon the relative cost 

of the extension project and the benefits that BC Hydro expects to receive from the new customer 

taking service. 

 

Similar provisions exist under the Electric Tariff T&C, section 8, Distribution Extensions for 

distribution customers but they relate only to distribution extension costs – not transmission 

reinforcement costs.  Currently TS 6 is not applicable to distribution customers.  Consequently, 

security for the transmission reinforcement costs is required from the three transmission 

customers but not from the two distribution customers.  To address this inequity, BC Hydro is 

applying to revise the Electric Tariff T&C section 8.3 to allow TS 6 to apply to distribution customers 

seeking new service in excess of 10 MW that require system reinforcements in order for it to be 

able to recover security from the two distribution customers as well. 

 

1.5 Orders Sought 
 

Pursuant to sections 45, 46, 58 and 61 of the Utilities Commission Act (UCA) BC Hydro has applied 

to the British Columbia Utilities Commission (BCUC, Commission) seeking an order that: 

 

 Grants a Certificate of Public Convenience and Necessity to construct and operate the 
Dawson Creek/Chetwynd Area Transmission Project as set out in the Application; 

 Directs BC Hydro to file with the Commission semi-annual updates on the actual Project 
schedule and costs with a comparison to the plan, including any variance as compared to 
the P90 Cost Estimate; 

 Directs BC Hydro to file a final report within six months of the end or substantial completion 
of the Project which is to include the Project costs as compared to the P90 cost estimate 
and to provide an explanation of any material variances; 

 Approves a revision to the Electric Tariff which adds a paragraph to follow the third 
paragraph in section 8.3 of the Terms and Conditions, providing as follows: 
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In addition to any Extension Fee and revenue guarantee to be paid or provided by a 
Customer pursuant to this part, for new services that: 

(a) have a total expected maximum Demand greater than 10,000 kW; and 

(b) partially or wholly make necessary System Reinforcement (as defined in TS 6) to the 
transmission system in order to provide service to the distribution system to which the 
Customer is or will be connected; 

the Customer will be subject to the terms and conditions of TS 6 in respect of the System 
Reinforcement in accordance with TS 6. 

 

1.6 Regulatory Process 
 

The review of the Application was conducted primarily by way of a written proceeding.  The review 

of adequacy of First Nations’ consultation, however, was conducted in an Oral Hearing Phase held 

from July 9 to July 10, 2012. 

 

At the request of BC Hydro the Commission Panel temporarily suspended the review process on 

November 30, 2011.  (Exhibit A-23)  BC Hydro was concerned that the Commission and Interveners 

in their Information Requests (IRs) were focused on “policy and factual areas that were not 

addressed in the DCAT Application, were largely outside the scope of what BC Hydro had 

anticipated would arise and ...could have ramifications far beyond the DCAT project.”  Therefore, 

BC Hydro required “time to collaborate with Government and potentially key stakeholders before 

setting out policy positions on such fundamental issues.”  (Exhibit B-19) 

 

By letter dated March 23, 2012, BC Hydro requested that the Application review be reactivated.  

(Exhibit B-22)  The Commission lifted the temporary suspension on April 11, 2012.  (Exhibit A-26) 

 

The regulatory process is summarized in further detail in Appendix B. 

 

1.7 Key Issues Arising 
 

While the DCAT Project may appear to be a relatively routine CPCN application for a new 

transmission line, it has managed to raise some controversy.  The causes of controversy may be 

identified as follows: 



6 
 
 

(i) the need for transmission reinforcement results from a dramatic and perhaps 
unprecedented growth in one relatively confined area of the province, largely driven by a 
single industry that is not present elsewhere in the province; 

(ii) the DCAT Project is being proposed at a time of major developments in the area both in the 
natural gas industry and in connection with other BC Hydro projects, such as Site C. 

 

Specifically, the Application has raised numerous policy and regulatory issues including: 

 

 Uncertainty related to the load forecast of the unconventional natural gas sector; 

 Concerns over the risk of stranded assets and/or underutilized system after 20 years; 

 BC Hydro’s obligation to serve competitively priced and reliable power; 

 Implications and relevance of the “N-1 service standard”; 

 Operation of the Electric Tariff with respect to customer contribution in the case of system 
reinforcement, including the role of the security deposit; 

 Allocation of energy and capital costs between old and new customers on the system; 

 The appropriateness of using the Industrial Electric Tariff as a mechanism to subsidize the 
development of private industry; 

 Consideration of the DCAT Project in relation to province-wide system planning and BC’s 
energy objectives; 

 Greenhouse gas (GHG) emission and GHG emissions reductions implications of the DCAT 
Project; 

 Adequacy of First Nations’ consultation, including cumulative impact; and 

 The anticipated Phase 2 transmission project required for the area, described as Greater 
Dawson Creek Area Transmission. 

 

Some of these issues have been ruled out of scope, as indicated in Section 2.0.  The remaining 

issues are addressed in more detail in Sections 7.0, 8.0 and 9.0. 
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2.0 REGULATORY AND POLICY FRAMEWORK 
 

Applications for  CPCNs arebregulated by the UCA and informed by the CPCN Guidelines, as issued 

by the Commission.  Generally, a CPCN application hearing will consider the need for the project, 

project alternatives, and the impact of the project on various stakeholders.  This section outlines 

the specific legislative, regulatory and policy provisions that apply to this CPCN Application. 

 

2.1 Utilities Commission Act 
 

This Application for a CPCN has been made by BC Hydro pursuant to the section 46(1) of the UCA.  

The CPCN procedure is governed, specifically, by sections 45 and 46 of the UCA, as attached in 

Appendix A. 

 

Specifically, the Commission must determine whether the CPCN is necessary for the public 

convenience and properly conserves the public interest.  (UCA, s. 45(8))  If the Commission 

determines that a CPCN application is in the public interest, then it may impose conditions about 

the duration and termination of a project or the construction, equipment, maintenance, rates or 

service relating to the project, all within the mandate that it is in the public interest.  (UCA, s. 45(9)) 

 

Furthermore, the Commission may grant a CPCN, refuse to grant a CPCN or limit the construction 

or operation of the project, for the partial exercise of a right or privilege, and may attach terms and 

conditions about the duration of the right or privilege: 

46(3) Subject to subsections (3.1) to (3.3), the commission may issue or refuse to 
issue the certificate, or may issue a certificate of public convenience and necessity 
for the construction or operation of a part only of the proposed facility, line, plant, 
system or extension, or for the partial exercise only of a right or privilege, and may 
attach to the exercise of the right or privilege granted by the certificate, terms, 
including conditions about the duration of the right or privilege under this Act as, in 
its judgment, the public convenience or necessity may require. 

(3.3) In deciding whether to issue a certificate under subsection (3) to the authority, 
the commission, in addition to considering the interests of persons in British 
Columbia who receive or may receive service from the authority, must consider and 
be guided by 

(a) British Columbia's energy objectives, 
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(b) an applicable integrated resource plan approved under section 4 of 
the Clean Energy Act, and 

(c) the extent to which the application for the certificate is consistent with the 
requirements under section 19 of the Clean Energy Act. 

 

This section sets out two distinct areas that are particularly interesting in the context of this 

Application:  that the Commission Panel must consider the interests of persons in BC that receive 

or may receive service from BC Hydro, and that the Panel must consider an applicable integrated 

resource plan approved under section 4 of the Clean Energy Act (CEA).  In this context, there are 

two important considerations.  First, the Province of BC has provided evidence that they will be 

conducting a separate hearing process to deal with industrial rates for BC Hydro.  In fact, the MEM 

stated: 

 
“In light of evolving provincial economic development, energy and 
environmental priorities, including the new direction for provincial energy policy 
announced on February 3, 2012 and available at 
http://www.gov.bc.ca/ener/natural_gas_strategy.html, the Government plans to 
undertake a broader review of industrial electricity policy, including retail 
access.”  (Exhibit C16-2, p. 2) 

 

Second, although subsection 46(3.3)(b) states that BCUC must consider “an applicable integrated 

resource plan approved under section 4 of the Clean Energy Act”, the Applicant has not yet filed its 

Integrated Resource Plan (IRP) for approval by the government.  Thus there is no approved IRP to 

consider as the 2008 Long Term Acquisition Plan is not an approved IRP.  However, absence of an 

approved IRP does not discharge the Commission of the responsibility to consider long term 

resource planning issues.  It simply limits the evidence before the Panel.  The Commission must still 

apply its judgment about what to consider relevant and should look to other sources of 

information.  In this proceeding BC Hydro has provided the System Planning Report as well as 

information from its draft IRP which may be relevant evidence. 

 

Accordingly, when deciding whether to issue a CPCN to BC Hydro under section 46(3.3) the 

Commission must consider BC’s energy objectives, any applicable IRP approved under section 4 of 

the CEA, and the requirements of section 19 of the CEA.  The CEA will be considered further below.  
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In addition, the Commission must be satisfied that a utility’s service to the public is adequate, safe, 

efficient, just and reasonable. 

 

2.2 Certificates of Public Convenience and Necessity Application Guidelines 
 

In 2010, the BCUC issued CPCN Guidelines (Order G-50-10).  The CPCN Guidelines were issued to 

support utilities’ CPCN applications, and were not intended to alter the fundamental regulatory 

framework.  The CPCN Guidelines provide direction for filing evidence for issues, such as:  the need 

for the project, project justification, project description, project alternatives, and project budget, as 

well as guidance on the consultation of impacted stakeholders. 

 

2.3 First Nations Information Filing Guidelines for Crown Utilities 
 

In recognition of the Commission’s obligation to determine if a Crown corporation has met its 

constitutional duty to consult First Nation bands, the Commission requires that Crown utilities, in 

CPCN applications, file certain information with their application.  (Order G-51-10) 

 

The Information Filing Requirements provided with the Guidelines include First Nations 

identification, assessment of the scope of the duty to consult, a summary of consultation process 

to date, and a conclusion which provides the Crown utilities’ overall view as to the reasonableness 

of the consultation process. 

 

In determining the duty to consult, the Commission Panel must consider whether a duty to consult 

exists, the seriousness of the potential adverse impacts, whether the Crown utility’s consultation 

has been adequate, and whether the Crown utility has adequately accommodated the First Nation, 

if necessary. 

 

2.4 Clean Energy Act 
 

The Province of British Columbia (the Government) has legislated its energy objectives for the 

province generally, and for BC Hydro, specifically.  BC’s energy objectives are contained in the CEA 

and referred to in the UCA.  Pursuant to section 1 of the UCA, “British Columbia’s energy 
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objectives” have the same meaning as in section 1(1) of the CEA, which refers to the objectives set 

out in section 2 of the CEA. 

 

2.4.1  British Columbia’s Energy Objectives 
 

The relevant objectives listed in section 2 of the CEA for the purposes of the Application include: 

 
(a) to achieve electricity self-sufficiency; 

(b) to take demand-side measures and to conserve energy, including the objective 
of the authority reducing its expected increase in demand for electricity by the 
year 2020 by at least 66 percent; 

(c) to generate at least 93 percent of the electricity in British Columbia from clean or 
renewable resources and to build the infrastructure necessary to transmit that 
electricity; 

(e) to ensure the authority’s ratepayers receive the benefits of the heritage assets 
and to ensure the benefits of the heritage contract under the BC Hydro Public 
Power Legacy and Heritage Contract Act continue to accrue to the authority's 
ratepayers; 

(f) to ensure the authority’s rates remain among the most competitive of rates 
charged by public utilities in North America; 

(g) to reduce BC greenhouse gas emissions; 

(i) by 2012 and for each subsequent calendar year to at least 6 percent less than 
the level of those emissions in 2007, 

(ii) by 2016 and for each subsequent calendar year to at least 18 percent less 
than the level of those emissions in 2007, 

(iii) by 2020 and for each subsequent calendar year to at least 33 percent less 
than the level of those emissions in 2007, 

(iv) by 2050 and for each subsequent calendar year to at least 80 percent less 
than the level of those emissions in 2007, and 

(v) by such other amounts as determined under the Greenhouse Gas Reduction 
Targets Act; 

(h) to encourage the switching from one kind of energy source or use to another that 
decreases greenhouse gas emissions in British Columbia; 

(i) to encourage communities to reduce greenhouse gas emissions and use energy 
efficiently; 

(j) to encourage economic development and the creation and retention of jobs; and 
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(k) to maximize the value, including the incremental value of the resources being 
clean or renewable resources, of British Columbia’s generation and transmission 
assets for the benefit of British Columbia. 

 

2.4.2 Other Relevant CEA Sections and Special Direction No. 10 
 

The Commission is also bound by section 6 and section 19 of the CEA, Special Direction (SD) No. 10 

and the Electricity Self‐Sufficiency Regulation.  The Province of British Columbia provides SDs to the 

Commission, from time to time, to clarify government objectives. 

 

Section 6 of the CEA provides a goal for the province respecting Electricity Self-Sufficiency.  SD No. 

10 approved and ordered on June 25, 2007 by OIC 508 defined “critical water conditions” as 

meaning the most adverse sequence of stream flows occurring within the historical record. 

 

Section 19 of CEA specifically applies to BC Hydro, and provides that BC Hydro must pursue actions 

to meet BC’s energy objectives and must use prescribed guidelines in planning for the construction 

and extension of facilities and for the purchase of energy. 

 

Further, the Government amended SD No. 10 and the Electricity Self-Sufficiency Regulation by 

Orders in Council Nos. 35 and 36.  Changes to SD No. 10 deletes the definition of “critical water 

conditions” and provides, in its place, “average water conditions”, which impacts the Applicant’s 

commitment to becoming electrically self–sufficient.  For the purposes of this Application, the 

impact of SD No. 10 is that it allows BC Hydro to plan to meet provincial load with the use of BC 

Hydro’s Heritage Assets, when water is average, and not critical.  This effectively means that a 

larger portion of BC Hydro’s load requirements will be met from its Heritage Assets.  BC Hydro’s 

Heritage Assets have a lower cost associated with them as a source of electricity.  Accordingly, this 

impacts the average cost of energy in the province.  SD No. 10 will be considered further in Section 

3.6 and 5.3.7. 

 

The Commission Panel is required to consider how the Applicant plans to meet the requirements of 

the CEA in CPCN applications. 
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2.5 Special Direction No. 9 
 

On February 2, 2011, the Government amended SD No. 9, to provide the following: 

 
“2.1 (1) In deciding whether to issue to a public utility other than the authority a 

certificate in respect of an electricity transmission project under section 
46(3) of the Act, the commission must consider, in addition to the 
matters referred to in section 46 (3.1) of the Act, the government’s 
objective of encouraging public utilities to develop adequate electricity 
transmission infrastructure in the time required to serve persons who 
receive or may receive service from the public utility. 

 
 (2) In deciding whether to issue to the authority a certificate in respect of an 

electricity transmission project under section 46 (3) of the Act, the 
commission must consider and be guided by, in addition to the matters 
referred to in section 46 (3.3) of the Act, the government’s objectives 
referred to in subsection (1) of this section.” 

 

In this Decision, the Commission Panel will consider, among other things, the Government’s 

objective of encouraging the Applicant, BC Hydro, to develop adequate electricity transmission 

infrastructure to customers in a timely fashion. 

 

2.6 Mandatory Reliability Standards and the N-1 Service Standard 
 

Section 125.2 of the UCA provides that the Commission must adopt MRS made by an appropriate 

standard making body, if the Commission finds that such standards are in the public interest and 

are required to maintain consistency in BC with other jurisdictions with MRS.  Consequently, and 

pursuant to section 125.2 of the UCA, BCUC has adopted the Western Electric Coordinating Council 

(WECC) standards for reliability, which includes the N-1 operating criterion for service on the bulk 

transmission system.  N-1 means that the transmission system will remain operative even with the 

loss of one key physical element. 

 

Specifically, on June 4, 2009, WECC Mandatory Reliability Standard TPL-002-0a was adopted by 

Order G-162-11, and requires that the system remain stable with thermal and voltage limits within 

acceptable ratings, with no loss of demand or curtailment of firm transfers, and no cascading 

outages, when an event on the transmission system results in the loss of a single element.  Further, 
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Requirement R6 of MRS TOP–002-2a (also adopted by Order G-162-11) provides the following: 

 
Each Balancing Authority and Transmission Operator shall plan to meet unscheduled 
changes in system configuration and generation dispatch (at a minimum N-1 
Contingency planning) in accordance with NERC, Regional Reliability Organization, 
sub-regional, and local reliability requirements. 

 

These requirements apply to the “bulk power system” which is defined to mean: 

 
“(a) electrical generation facilities and transmission facilities, including 

interconnections with neighbouring systems, that are generally operated at 
voltages of 100 kilovolts or greater, and 

(b) transmission facilities that are generally operated at voltages of less than 
100 kilovolts and that are, on their own or in combination with other 
generation, transmission or distribution facilities, material to reliability but 
excludes radial transmission facilities, regardless of voltage, serving only 
end-users of electricity with one transmission service.” 

(Mandatory Reliability Standards Regulation, BC Reg. 32/2009 pursuant to UCA) 

 

As part of the review of this CPCN Application, the Commission Panel must also consider this N-1 

planning criterion and whether the Applicant has provided evidence of a plan to comply. 

 

2.7 Tariff Matters 
 

2.7.1 Electric Tariff 
 

BC Hydro’s Electric Tariff was approved by the Commission on May 31, 2008.  It contains 

Definitions, T&Cs and Rates for Service at the Distribution Voltage and Rates for Service at the 

Transmission Voltage.  T&Cs for Transmission service are contained in Tariff Supplements 5 and 6. 

 

In particular section 8 of the T&C in the Electric Tariff relating to ‘Distribution Extension - 35 kV or 

Less’ is of relevance to this Application as BC Hydro is applying for a revision to section 8.3 to 

permit it to recover security for the cost of transmission reinforcements from certain distribution 

customers.  Section 8.3 currently stipulates that the Customer Extension Fee for Rate Zone 1, which 

includes the DCAT project area, is the estimated construction cost of the extension less BC Hydro’s 
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contribution toward the extension.  It also states that for new services with a total expected 

maximum demand greater than 500 kilovolt amps (kV.A), the estimated construction cost of the 

extension shall include system improvement costs.  Section 8.4 is also of particular relevance to the 

Application as it states that “customers with an expected maximum demand, as reasonably 

forecast by BC Hydro, greater than 100kW may be required to provide a guarantee in the form of 

cash or an equivalent form of guarantee acceptable to BC Hydro.” 

 

2.7.2 Tariff Supplement No. 6 
 

TS 6, Agreement for New Transmission Service Customers, became effective January 21, 1991, 

pursuant to Order G-4-91.  It was the result of a negotiated settlement between BC Hydro and its 

Industrial Customers, and has not been modified since that date.  TS 6 spells out the T&C for a new 

transmission customer to receive service.  If transmission system reinforcement is required in order 

to provide the service, it provides for a contribution and/or a deposit from a customer, depending 

upon the relative cost of the extension project and the benefits that BC Hydro expects to receive 

from the new customer taking service.  In particular Appendix 1 to TS 6 is relevant to this 

Application. 

 

TS 6 also spells out the terms under which a new customer can earn back their deposit, including a 

provision for a refund of a contribution or a deposit in the event that additional new load is added 

within seven years of the in-service date of the extension project. 

 

In its Reasons for Decision to Order G-4-91, the Commission reiterated BC Hydro’s submission that 

the Basic Transmission Extension is the responsibility of BC Hydro, who shall undertake the 

required work at the Customer’s expense. 

 

The Commission also stated that it was given the assurance that the agreed T&C of the Electricity 

Supply Agreement and Facilities Agreement would have no financial impact on any other rate 

classes:  “The agreement of the parties, coupled with the lack of inter-class financial impact has 

been most persuasive in convincing the Commission to accept the negotiated documents.”  

(Reasons for Decision, Order G-4-91) 
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2.7.3 Utility System Extension Test Guidelines 
 

The Commission issued voluntary Utility System Extension Test Guidelines (Extension Guidelines) in 

1996, by Order G-80-96.  These Extension Guidelines were the result of an oral generic hearing, 

initiated by the Commission after receiving applications from several utilities on issues related to 

system extensions.  Six utilities participated in the hearing:  BC Hydro, West Kootenay Power Ltd., 

BC Gas Utility Ltd., Centra Gas British Columbia Inc., Princeton Light and Power Company, Limited, 

and Pacific Northern Gas Ltd.  The purpose of the hearing was to look broadly at the utilities’ 

system extension policies and to make them more consistent with each other. 

 

The Commission had previously issued Order G-19-96 in the matter of Utility System Extension 

Tests on February 16, 1996.  On March 18, 1996, BC Hydro filed a Notice of Application for Leave to 

Appeal the decision on the grounds that the Commission had exceeded its jurisdiction with respect 

to certain orders or directions in the Decision.  A Notice of Application for Leave to Appeal was also 

filed by Methanex Corporation, Council of Forest Industries and the Mining Association of British 

Columbia (the Industrials) regarding the Commission’s directions in the System Extension Decision 

with respect to the incorporation of social costs into system extension tests. 

 

Subsequently, the Commission received applications for a reconsideration of its System Extension 

Decision on behalf of BC Hydro and the Industrials.  As a result of the reconsideration, 

Order G-80-96 made the System Extension Guidelines voluntary. 

 

In the reconsideration hearing, BC Hydro acknowledged that the Commission does have the 

jurisdiction to review and analyze the extension test included in a filed tariff, in particular the 

charge, as part of its rate making authority, although the policy considerations which go into the 

test are exclusively BC Hydro’s.  (T1: 68, 69) 
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2.8 Consultation 
 

The CPCN Guidelines provide that relevant applications must consider the public interest.  To 

become aware of public interest issues, an applicant must provide a consultation process that is 

relevant to the project, as outlined in the CPCN Guidelines.  At a minimum, this consultation 

process is expected to provide sufficient notice, both in terms of time and transparency, of the 

proposed project and project alternatives.  In addition, the CPCN Guidelines anticipate that notice 

is not enough.  Some engagement to discuss the issues, if any, is required.  Further, an applicant is 

expected to provide evidence that this process has taken place, including a communications log, a 

list of identified issues, if any, and a summary of outcomes from the process, such as reasons why 

an issue has not been dealt with, how issues have been mitigated, and how a stakeholder with an 

issue has been accommodated. 

 

2.9 Other Scope Considerations 
 

In addition to the regulatory and policy framework that confines the focus for determinations in 

this Decision, the Commission Panel is also guided by its own conclusions in the second Procedural 

Conference in this matter, which took place on May 2, 2012.  At the conference, the issue of the 

scope of the Application was considered.  BC Hydro’s request to reactivate the Application 

(Exhibit B-22) contained five topics that BC Hydro suggests are out of scope, re-categorized by the 

Panel into four issues as follows (Exhibit A-28): 

 
1. RATES:  whether rolled in rate principles should apply on the BC Hydro system; whether 

distinctions should be made between old and new customers for ratemaking; and, whether 
postage stamp rates, which have been in effect since BC Hydro was created in 1962, remain 
appropriate on its system; 

 
2. OBLIGATION TO SERVE:  whether distinctions should be made between old and new 

customers respecting whether to serve and service level; 
 

3. N-1 SERVICE STANDARD:  whether its N-1 service standard, required pursuant to the MRS 
standards that were developed pursuant to BCUC Orders G-67-09, G-167-10, G-162-11, and 
G-175-11 remains the appropriate service standard; and 
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4. BC ENERGY OBJECTIVES:  whether consideration of the DCAT Project requires the BCUC to 
consider province-wide system planning issues and BC’s Energy Objectives under the Clean 
Energy Act. 

 

The Panel heard from each of the participants at the second procedural conference.  The Panel 

made the following determinations respecting scope of this hearing: 

 
1. Issues that relate to the appropriateness of rolled in rate principles, or postage stamp rate 

principles, as a system wide BC Hydro policy are out of scope.  However, issues respecting 
the application of TS 6 to the DCAT Project so as to allow the Commission Panel to 
determine whether the DCAT Project is in the public interest, are in scope. 

2. The Panel recognized BC Hydro’s obligation to serve all customers who come to it ready, 
willing and able to meet the requirements that this Commission has said are necessary for 
customers to meet.  However, the Panel wished to emphasize that the absolute obligation 
to serve is always in context: the service must meet the appropriate standards; options 
must be weighed diligently; and the service must be adequate, safe, efficient, fair and 
reasonable.  Accordingly, these issues are in scope for this hearing. 

3. The Panel acknowledged the Integrated Resource Plan process that has been established by 
the CEA.  Province wide resource planning issues are out of scope.  However, specific plans 
and planning methodologies, including increased load issues that relate to the DCAT area 
are within scope.  Questions that relate to the appropriateness of the N‐1 MRS standard are 
out of scope for this hearing, but questions about the application of the N‐1 standard to this 
proposed project are well within the scope of this hearing.  Particularly, BC Hydro’s 
compliance with N‐1 service criterion, in both the planning standard for the DCAT project 
and the operating standard, once the project is in service, are within scope.  This may 
include issues respecting any further phases that support DCAT’s compliance with the N‐1 
service criterion. 

4. Questions that require BC Hydro to provide evidence of establishing priorities amongst the 
government of British Columbia policy objectives contained within section 2 of the CEA, as it 
relates to projects other than that contemplated in the DCAT CPCN are out of scope for this 
hearing.  Any questions relating to the application of the CEA to the DCAT project is 
appropriate and necessary for a CPCN application. 

 

In essence, the Commission Panel has limited the scope of the review to those issues that are 

directly connected to the proposed DCAT Project, and has determined that broader issues related 

to resource planning and rate impacts for the entire province are out of scope. 
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3.0 PROJECT NEED AND JUSTIFICATION 
 

BC Hydro states that as a result of electrical load forecast in the Dawson Creek and Groundbirch 

areas, coupled with the existing transmission system constraints, an urgent upgrade to the high 

voltage transmission system supplying the region is required by the fall of 2013 in order to return 

the bulk transmission system to an acceptable level of service.  BC Hydro further asserts the 

present system cannot currently serve the entire existing peak load with a single transmission 

element taken out of service (this single contingency is referred to as N-1) and is forecasted be 

unable to support the peak load with all transmission elements in service (referred to as N-0) by 

the winter of 2013/14.  In the interim period prior to system inforcement, BC Hydro states, it 

continues to implement customer load shedding schemes to manage system load.  (Exhibit B-1, 

pp. 2-1, 2-20) 

 

This section describes the existing transmission system, its present constraints, the anticipated load 

growth in the area and the transmission constraints arising from such anticipated growth. 

 

3.1 Overview of Existing System 
 

3.1.1 Peace Region Transmission System 
 

BC Hydro describes the Peace region of BC as a wide plain that lies east of the Rocky Mountains 

and is bisected by the Peace River, which flows from the Rockies in BC to Lake Athabasca in 

northeast Alberta.  The major communities in the Peace region include Chetwynd, Fort St. John, 

and Dawson Creek which receive service from the138 kV transmission system, which has grown 

from its beginnings in the late 1960s to the early 1980’s, interconnecting the substations of 

Chetwynd (CWD), DAW and Fort St. John (FJN).  (Exhibit B-1, pp. 2-1 to 2.2) 

 

A geographic one-line diagram of the interconnected transmission system in the Peace region is 

shown below. 
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Figure 3-1 Existing Peace Region Transmission System 

 

Source:  Exhibit B-1, p. 2-3 
 

3.1.2 The Dawson Creek Transmission System 
 

BC Hydro seeks authorization to construct facilities required to upgrade part of the existing Peace 

region Transmission System, namely the Dawson Creek Transmission System shown in Figure 3-2 

below.  The current Dawson Creek 138 kV Transmission System serves the areas of Dawson Creek, 

Chetwynd and Groundbirch. 
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Figure 3-2 Dawson Creek Transmission System 

 

Source:  Exhibit B-1, p. 2-4 

 

The Groundbirch area is expected to experience significant natural gas development and resulting 

electricity demand during the 30-year planning period.  The need for the Project is driven by the 

load growth resulting from the natural gas developments in the area.  (Exhibit B-1, pp. 2-4 to 2-6)  

That load growth is discussed more fully in the following section. 

 
3.2 Dawson Creek Area Load Forecast 

 

3.2.1 Introduction 
 

This section identifies the load forecast volume.  The load forecast in the Dawson Creek and 

Groundbirch areas (DC Area Load Forecast), comprises the following: 

 

(a) Gas Producer Forecast which is the load for unconventional gas producers, and 
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(b) Other Loads Forecast which is all other loads including residential, commercial and 
industrial loads.  This will also be referred to as Other Forecast. 

 

BC Hydro has prepared a 20-year regional forecast for the Peace region (Exhibit A2-1, Appendix 3.2 

Gas Producers – Northeast Gas) as part of its system wide Electric Annual 2010 Load Forecast.  The 

DC Area Load Forecast which was created separately to provide a 30-year electrical demand 

forecast for the DCAT Project is consistent with the Electric Annual Load Forecast.  The primary use 

for electricity in the production of natural gas is for compression to keep natural gas pressurized, 

both in the field gathering system and at the processing plant. 

 

BC Hydro describes the anticipated electric load in the Dawson Creek area as primarily the load in 

the City of Dawson Creek plus three new transmission voltage customers in the surrounding area.  

The City of Dawson Creek is an administrative and services centre with major economic activities in 

the surrounding area including agriculture, energy, and forestry.  The Groundbirch area currently 

has no BC Hydro or customer owned substations.  A distribution feeder from DAW currently serves 

a relatively small load in the Groundbirch area (less than 3 MW) but this area is expected to see 

significant natural gas development and resulting electricity demand during the 30-year planning 

period.  (Exhibit B-1, pp. 2-5, 2-6)  BC Hydro did not provide a load forecast for the Chetwynd area. 

 

3.2.2 Forecast Results and Time Profile 
 

BC Hydro provided its Forecast Update as a part of the Supplemental Evidence.  The Forecast 

Update considered the updated system wide Electric Annual 2011 Load Forecast, information from 

an extra year of current performance and related activity for each customer, developments in the 

near term spot market and in the long term markets, as well as general information available from 

consultants and the natural gas industry.  (Exhibit B-22, Attachment 2, p. 22) 

 

The Total Forecast (Gas Producer Forecast and Other Forecast) is summarized and shown in 

Appendix C.  As indicated in Appendix C, the difference between the two consecutive years’ 

forecasts – 2010 and 2011 - is significant.  In aggregate, the DC Area Load is expected to reach a 

peak load of 425 MW between F2029 and F2031.  BC Hydro did not consider demand side 

management (DSM) for the purposes of this CPCN Application because DSM savings are not 
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expected to defer the in-service date for a project to increase transmission capacity, nor make a 

difference in developing the alternatives to meet the 30 year load forecast.  (Exhibit B-1, p. 2-10) 

 

3.2.3 Gas Producer Forecast 
 

Montney Basin is a region with significant unconventional natural gas reserves, contained in shale 

formations, which require new, more aggressive techniques (e.g., hydraulic fracturing) to extract 

the gas.  The Montney Basin spans both Alberta and BC Peace regions with both Dawson Creek and 

Groundbirch located in the BC portion of the area as shown below.  (Exhibit B-1, Appendix B, 

pp. 75-76) 

Figure 3-3 Possible Future Transmission System Configurations in the 
Peace Region 

 

 Source:  Exhibit B-5, BCUC 1.18.3 
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The Gas Producer Forecast in the Application shows that the electrical demand will peak in F2027 

at 278 MW rapidly increasing from 41 MW in F2011, and will decline to 103 MW in F2041 or to 

37 percent of the peak.  BC Hydro takes the position that its projection lies within the reasonable 

range of forecasts with respect to the rate of decline of gas production.  According to the System 

Planning Report used in the Application, at the peak of electricity requirement in F2027, around 

77 percent of the load in the DC Area Load Forecast is forecast to come from electricity 

requirements from large, single point loads that serve the shale gas sector.  (Exhibit B-1, 

Appendix B, Figure 3, p. 79) 

 

The flattening and eventual decline in the load forecast for the 30-year forecast of the Gas 

Producer Load is a reflection of the finite nature of the gas resources and the eventual forecasted 

decline of gas production.  The timing and duration of demand is an issue of concern in the review 

of Gas Producer Forecast.  (Exhibit B-5-1, BCUC 1.29.1) 

 

BC Hydro expects the demand for electricity to rise dramatically in the near term F2011-F2015.  

(Exhibit B-1, p. 2-9)  In the long term, the demand projections reflect gas producers who have 

indicated their intent to take service from BC Hydro or who have indicated interest but have not 

yet made any formal commitments. 

 

In the Forecast Update, BC Hydro’s base forecast peak of gas producers’ electricity requirements 

will reach a plateau of 319 MW in the period F2022 to F2031.  Gas producers make up 

approximately 75 percent of total load; the Other Loads are between 103 MW and 106 MW for the 

same period.  (Exhibit B-22, Attachment 2, pp. 24, 31)  The Forecast Update also shows that peak 

demand will continue for a longer period of time than described in the System Planning Report.  

The bases for this change are higher initial production rates, longer well life, and therefore 

improved overall production economics.  (Exhibit B-22, Attachment 2, pp. 26, 28) 

 

The Forecast Update shows that the actual measured peak load for the winter of F2012 was 

approximately 40 MW less than previously forecast, and the forecast for F2014 was reduced to 

reflect the influence of very low current natural gas prices as these prices have led to reduced 

drilling activity and production rates in the sector as a whole.  Table 3.1 presents the Gas Producer 
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Load for the initial five years of the planning period for the DCAT Project including the load request 

from five new customers that account for the majority of the load. 

 

Table 3.1 Producer Load Forecast 

MW Forecast Update Forecast from System 
Planning Report 

Commitments 
From Five New 
Customers 

F11 -- 41 -- 

F12 34 70 27.6 

F13 54 83 101.5 

F14 164 153 138.5 

F15 232 195 178.5 

 Source:  Exhibit B-5, BCUC 1.28.1; Exhibit B-22, Attachment 2, p. 5, p. 24 

 

Figure 3-4 below presents a comparison of the Gas Producer Load Forecast Base Case - 2010 and 

the Base Case – 2011 as well as the High and Low scenarios.  As the figure shows, the updated Gas 

Producer Load is lower in F2012 and F2013 but rises more steeply and reaches a plateau at 

319 MW; moreover the updated Gas Producer Load is not projected to experience overall decline 

until F2033, much later than F2027 in the original forecast. 

 
Figure 3-4 DCAT Scenarios for Gas Producer Load 

 

Source:  Exhibit B-22, Attachment 2, p. 23 
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3.2.4 Other Loads Forecast 
 

BC Hydro stated the Other Loads Forecast includes residential, commercial and industrial demand, 

for all customers, excluding unconventional gas producers, and consists of both distribution and 

transmission connected customers.  This forecast is based on the historical analysis of current 

customer loads and key economic drivers.  The Other Loads Forecast is developed using an 

econometric model that uses historical trends in peak demand and the relationship between peak 

demand and economic drivers such as housing starts, employment and Gross Domestic Product 

(GDP) for the entire region, and projections of these parameters.  (Exhibit B-5, BCUC 1.34.3) 

 

The following Table 3.2 presents the Other Loads Forecast for the initial five years of the planning 

period for the DCAT project. 

 
Table 3.2 Other Loads Forecast 

MW Forecast Update Forecast from 
System Planning 

Report 

F11 - 60 

F12 80 65 

F13 96 70 

F14 96 71 

F15 97 73 

 Source:  Exhibit B-22, Attachment 2, p. 31 

 

While the early years’ load in the planning period of the Gas Producer Forecast has been decreased 

in the Update, Table 3.2 shows that the Other Loads Base Case forecast in the Forecast Update has 

increased because BC Hydro has anticipated increased activity in the region over the entire forecast 

horizon.  BC Hydro attributed the increase to activities directly associated with gas production such 

as gas processing, drilling, and well operations, with associated spin-off in all customer sectors.  

(Exhibit B-22, p. 29) 
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The Forecast Update revised the Other Loads electrical requirement in the long term to 98 MW in 

F2017 to 107 MW in F2041.  This can be compared to the original Other Loads Forecast of 74 MW 

in F2017 to 87 MW in F2041.  (Exhibit B-5, BCUC 1.28.1; Exhibit B-22, Attachment 2, p. 31) 

 

3.2.5 High and Low Scenarios 
 

BC Hydro also developed High Scenarios and Low Scenarios for both the Gas Producer Load 

Forecast and the Other Loads Forecast. 

 

The main drivers for the Gas Producer High Scenario and Gas Producer Low Scenario are 

expectations for well production, economics and basin characteristics.  (Exhibit B-1, Appendix B, 

p. 84)  For the High Scenario relative to the base case, it was assumed more production would be 

realized through development of deeper zones and broader development areas and that the loads 

associated with customer load requests were given a higher probability of being realized; for the 

Low Scenario, the converse was true.  (Exhibit B-5, BCUC 1.36.3) 

 

The Other Loads High Scenario was generated via a top-down regional simulation that considers 

uncertainty in the key economic drivers.  The Other Loads Low Scenario was simply developed by 

calculating the ratio between the Other Loads High Scenario and the Other Loads Base Case.  

(Exhibit B-1, Appendix B, p. 80) 

 

3.3 Reliability of Load Forecast 
 

As Interveners have expressed serious concerns over the reliability of BC Hydro’s forecast, this 

matter is addressed here further in the context of the Project’s economic feasibility.  The reliability 

of the forecast is especially critical in relation to the urgency of the project, selection of the 

preferred alternative and the relative burden of risk for the existing vis-a-vis new customers. 
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3.3.1 Load Forecasting Issues and Risks 
 

The Application highlights the unique nature of demand in the Montney Basin, the nature of gas 

producers’ activity and their related interest in taking electricity.  BC Hydro has taken the view that 

this CPCN proceeding ought not to be used to investigate issues that are better considered in the 

IRP process or other province-wide proceedings.  The issues that have arisen include the terms and 

conditions of tariff supplements, industrial tariffs and rate structures as applied to gas producers, 

and postage stamp rate principle.  All these issues relate to load forecasting directly and indirectly 

because they affect decisions by gas producers to configure their facilities to take electricity instead 

of relying on natural gas powered compression.  In Order G-56-12, the Commission Panel 

determined that while province-wide resource planning issues are out-of-scope, specific plans and 

planning methodologies, including increased load issues that relate to the Dawson Creek area are 

within scope. 

 

Accordingly, this Decision will not consider the broader issues of forecasting methodology which 

will be reviewed under the IRP process overseen by the MEM, but instead will examine the 

methodology to develop the region-specific and sector-specific forecast and any load forecast risks 

stemming from the use of such a methodology. 

 

The review process has identified five forecasting issues from the DC Area Load Forecast 

methodology: 

 
1. The Gas Producer Load Forecast is driven primarily by expected gas production.  

(Exhibit B-1, Appendix B, p. 81; Exhibit B-22, Attachment 2, pp. 26-28)  The risk of unrealised 
gas producers load forecast may come from a decrease in market natural gas prices and 
tightening credit.  This risk is evident in the Forecast Update for F2012 and F2013. 

2. The ability of gas producers to make choices, notwithstanding inquiries to BC Hydro and 
expressions of interest in taking electrical services, to choose natural gas as an alternative 
energy source.  The alternatives for gas producer customers include self generation and the 
use of gas driven compression and direct gas drives; however, BC Hydro has assumed an 
electrical percentage of 95 percent.  (Exhibit B-5, BCUC 1.41.1; Exhibit B-14, BCUC 2.30.2) 

3. The assumption of a ramp up in gas sector related electrical load is prefaced on the 
successful upgrade of the transmission system in the region.  (Exhibit B-5, BCUC 1.41.2.1)  



28 
 
 

However, the application for upgrade or reinforcement of transmission capacity is 
dependent on the significant ramp-up (95 percent) assumed by BC Hydro. 

4. Although gas producers are considered industrial customers by BC Hydro and take service at 
either the transmission rate or the industrial distribution customer rate, they are not typical 
industrial customers whose long-term forecast can be projected as a sector by an 
econometric model based on projections of economic activities.  The decisions of gas 
producers on whether to develop in the Montney Basin, if at all, or whether to cease 
development after making commitment in the form of posting security, represent aggregate 
binary decision-making in nature, resulting in yes or no as opposed to incremental or 
cyclical load demand. 

5. The Other Load Forecast no longer seems to be the “native load” but has included activities 
directly associated with gas production.  (Exhibit B-22, Attachment 2, p. 29)  As a result, 
even the Other Load will rise and fall with the fortunes of shale gas production in the 
Montney Basin region. 

 

3.3.2 Forecast Methodology 
 

The Gas Producer Load Forecast has been generated by BC Hydro using a bottom-up approach and 

also includes an iterative exercise with the top-down forecast. 

 

The bottom-up forecast is based on customer-specific information and analysis and serves as 

BC Hydro’s official load forecast.  The top-down forecast is a macro forecast that is used to guide 

and confirm the bottom-up forecast.  The bottom-up forecast originates from a compilation of 

current and expected customer load requests.  In arriving at an ‘expected’ or most likely net 

customer service requirement, each customer request is evaluated, shaped and discounted based 

on information from various sources internal and external to BC Hydro.  External factors come from 

a number of areas such as industry, producer publications and the top-down forecast.  The 

top-down forecast is derived by creating and then multiplying three data sets:  production x 

intensity x service percent. 

 

The basis of the Montney Load Forecast, used by BC Hydro for the Gas Producer Load Forecast, is 

an unconventional gas production forecast for the entire Montney play.  Gas production forecasts 

consider a number of third-party sources and are assembled by BC Hydro.  Specific geographic 

information is also used to allocate the forecast into the five areas.  This includes:  customer 



29 
 
 
requests for electricity, producer land holdings and production plans, the relative richness of the 

gas play by region, initial production results, current drilling activity and the proximity of the 

expected gas production to BC Hydro transmission infrastructure (Exhibit B-5, BCUC 1.30.1). 

 

BC Hydro was asked whether the discussions that took place in the bottom-up forecast included:  

(a) the time profile of the area’s load and consequent stranded asset as the demand is expected to 

decline to reflect the finite nature of gas resources; and (b) whether alternative non-electric, cost-

effective fuel to produce natural gas was discussed.  (Exhibit B-5, BCUC 1.29.1.1, 1.29.1.2) 

 

BC Hydro states that a successful upgrade of the transmission system in the region would lead to a 

ramp up in gas producers seeking electrical service.  (Exhibit B-5, BCUC 1.36.2)  BC Hydro updated 

the time profile in the Forecast Update in the Supplementary Evidence and noted that it considered 

factors such as the distance between the producing region and electrical infrastructure when 

developing the percentage of electrical service that it would expect to supply to the oil and gas 

sector.  While all the five areas in the BC part of Montney Basin (Dawson Creek, Groundbirch, 

Chetwynd, Fox/Fort St. John and G.M. Shrum) share an identical gas production forecast and 

intensity factor, BC Hydro projects that for Dawson Creek, electrical service from BC Hydro will go 

from 40 percent ramping up to 95 percent intensity factor over the forecast horizon and 

Groundbirch will go from 15 percent ramping up to 95 percent over the same period.  Some of the 

energy required would be self-supplied by industry, e.g., customer direct gas compression and 

customer gas-fired generation.  (Exhibit A2-1, Appendix 3.2, p. 99) 

 

The updated Gas Producer Load Forecast, in terms of demand , as measured in megawatts, and the 

duration of demand over the planning period, results in more rapid growth in gas producer 

demands post-F2014 as well as anticipated peak demand from producers continuing over a longer 

period. 

 

The Other Loads Forecast is based on historical analysis of current customer loads, and key 

economic drivers such as projected trends in regional housing starts, employment and the 

economy as measured by GDP.  The updated Other Loads are expected to exceed the original 

forecast by 15 to 20 MW annually throughout the planning period.  BC Hydro attributed the 
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increase to activities directly associated with gas production. 

 

Regarding the Gas Producer Load Forecast, BC Hydro states that the forecast of primary use for 

electricity in the production of natural gas includes policy reasons. It provided an example that 

encourages the substitution of natural gas drive compression with electric drive compression 

supplied by low carbon power from BC Hydro’s electric system, which offers the potential to 

significantly reduce the increase in GHG emissions expected as a result of increased activity.  

(Exhibit B-1, p. 2-9) 

 

In its DC Area Load Forecast, BC Hydro also discussed potential load by showing:  (a) producers who 

have shown an interest; and (b) producers indicating intent.  (Exhibit B-14, BCUC 2.15.1)  As a result 

BC Hydro is studying a Phase 2 project for further reinforcements beyond the DCAT Project in order 

to provide N-1 service.  BC Hydro stated that the updated DCAT load forecast does not advance the 

timing of a Phase 2 GDAT application.  (Exhibit B-30, BCUC 4.4.1) 

 

3.3.3 Managing Load Forecasting Risk 
 

BC Hydro manages the load forecast risk by projecting high and low scenarios to address the likely 

range.  It accepts that there is a risk that all gas producers could choose to use gas compressors in 

which case the load growth could be even less than projected in the Low Scenario forecast but 

believes it can be managed by making appropriate arrangements with customers.  (Exhibit B-1, 

p. 2-15)  BC Hydro has entered binding agreement with each of the five customers who make up 

the majority of the load requirements by which each customer will provide security for their 

portion of the DCAT Project. 

 

As noted earlier, the five industrial customers Air Liquide Canada, Shell, ARC, Encana and Murphy 

registered as Interveners and spoke to their requirements.  They have addressed, in large part, the 

load forecast of gas producers, at least in the near term of the 30-year DC Area Load Forecast 

(Exhibit B-22, Attachment 2).  As indicated in Table 3.1, these customers account for a large 

proportion of the Gas Producer Load Forecast in the near term of the planning horizon. 
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BC Hydro took the position that gas producers will be treated in the same manner as other 

customers in the same rate class.  (Exhibit B-5, BCUC 1.38.3)  This implies that electrical service at 

tariff rates will remain competitive relative to self-supply of energy (natural gas for fuel) for gas 

compression. 

 

3.3.4 Implications of Accepting DCAT Load Forecast 
 

The updated DC Area Load Forecast provided by BC Hydro in the March 23, 2012 Supplemental 

Evidence (Exhibit B-22) included the following input factors: 

 

The reduction in the near term: 

 

 a number of gas customers’ requests in the DCAT in 2011 were being deferred and or 
reduced from what they had requested in 2010; 

 gas forecasting experts were generally lowering their gas production forecasts for the 
Montney in the near term; 

 acknowledgements from some gas producers that their drilling and production plans for the 
Montney were being lowered. 

 

The increase in the long-term: 

 

 gas forecasting experts in 2011 were generally raising their gas production forecasts for the 
Montney in the long-term; 

 BC Hydro’s 2011 gas production forecast is in line with updated industry expert projections; 

 for the last two years, there have been an increasing number of export-related 
developments and announcements that signal growing support for increased gas 
development in Northeast BC in general; 

 pipeline projects serving the area continue to proceed; and 

 in a recent report dated April 2, 2012, the Ministry of Energy and Mines reported that the 
Montney play remains one of the most active natural gas plays in North America. 

(Exhibit B-30-1, CEC 4.12.3) 
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Commission Panel Discussion 

 

The Commission Panel finds that certain input assumptions are not fully supportive of such 

significant change, both in magnitude and duration of demand, from the original forecast to the 

Forecast Update.  The Panel notes that notwithstanding that the gas producers’ initial choice to use 

electricity instead of natural gas for their production process remains unchanged, the differences 

within one year in generating the DC Area Load Forecast, based on a bottom-up forecasting 

approach, show that significant variations can occur in forecast results for this type of activity.  The 

variations can be caused by market conditions such as the commodity price of natural gas.  The 

perceived business prospects by large gas producers also influence business activity. 

 

The Commission Panel considers that even without judging the merits of the underlying 

assumptions, given that a change in assumption within one year could create the significant 

changes in the DC Area Load Forecast, it is worth proceeding cautiously when evaluating the 

robustness of the load requirement.  Even though this Decision does not visit industrial electricity 

policy, the Panel is mindful that the DC Area Load Forecast has been built on a foundation of issues 

deferred to a system-wide proceeding.  These issues continue to revolve around a group of 

customers who are gas producers with their own distinctive load factor, intensity of load 

requirement, time profile and revenue impact.  These features adduced through evidence inform 

the robustness of the area-specific and sector-specific load forecasts. 

 

For the Other Loads Forecast, which BC Hydro has characterized as more representative of 

BC Hydro’s overall system loads, the Commission Panel finds that in the Forecast Update BC Hydro 

has established a link to unconventional gas production activities in the Other Forecast by 

anticipating high economic activity in the region from gas producers, and therefore the forecast 

growth in the Other Loads has become inextricably tied to the Gas Producer Forecast. 

 

The Commission Panel acknowledges BC Hydro’s established key parameters that differentiate 

each of the Producers.  They are:  the recoverable per average well; the gas recovered; the number 

of wells drilled; and the gas price range.  However, the Commission Panel notes that factors such as 

the ‘what-ifs’ to policy changes on definition of clean energy, changes in producers’ business 
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decisions to continue production in Montney, and the relative future energy cost of using 

electricity versus natural gas for compression were not considered in the High and Low Scenarios.  

Furthermore, factors such as gas production activities that have led to the updated Base Case for 

Other Load are not input assumptions for the Other Load High and Low Scenarios. 

 

The Commission Panel accepts that BC Hydro has been reasonable in mitigating the load forecast 

risk or lack of robustness inherent in this sector-specific and region-specific forecast.  However, it 

also notes how sensitive the load forecast is to changes in input assumptions.  This sensitivity in 

turn results in the increased long term load lacking some certainty. 

 

For instance, the Panel notes that a shift in government policy could potentially alter the choice of 

energy in the production of natural gas, similar to a policy shift in the definition of ‘clean’ energy to 

include natural gas in order to promote the development of a liquefied natural gas industry in B.C.  

Such a shift in policy could result in natural gas generation of electricity closer to the site, as the 

renewed choice of natural gas as source of energy for some gas producers. 

 

The Commission Panel concludes that while there is sufficient evidence to support the need for 

transmission reinforcement, the risks inherent in the forecast emphasize the need for the broad 

review of industrial tariff, rates and rate design, as discussed further in the Rate and Tariff section.  

Furthermore, this uncertainty supports BC Hydro’s recommendation to proceed with Phase 1 only.  

The Phase 1 solution provides sufficient flexibility regardless of whether the actual load is above or 

below the forecast. 

 

3.4 Existing Dawson Creek System Capacity Constraints 
 

BC Hydro states that the current transmission system is capable of serving a Dawson Creek area 

load of 70 MW under N-1 conditions (a single transmission line taken out of service) and 150 MW 

under N-0 conditions (all transmission lines in service).  This system cannot serve the predicted 

area winter peak load, of 114 MW (for fiscal 2012) increasing to 130 MW in fiscal 2013 under N-1 

conditions, even without any increase in gas producer load.  (Exhibit B-22, Attachment 2, pp. 24,  
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31)  A graphic illustration of the existing system capacity constraints in relation to the load forecast 

is shown in Figure 3-5 below. 

 
Figure 3-5 

 
 Source:  Exhibit B-1, p. 2-14 

 

The specific transmission lines serving the area (see Figure 3-2 above) that cannot be taken out of 

service during the winter peak loading (N-1) are: 

 

 1L377 Taylor to Dawson Creek (TAY-DAW); 

 1L361 Gordon M. Shrum to Chetwynd (GMS-CWD); 

 1L358 Chetwynd to Bear Mountain Terminal (CWD-BMT); or 

 1L362 Bear Mountain Terminal to Dawson Creek (BMT-DAW). 

 

BC Hydro further asserts that starting in F2014 the system will not be able to support the winter 

peak load in the Groundbirch and Dawson Creek areas, even without any increase in Gas Producer 

Load, with all of the above transmission lines in service (referred to as N-0 Limit of 150 MW), as 

shown in Figure 3-5 above.  BC Hydro submits that the loss of any one of these lines during winter 
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peak loading results in low voltages below agreed upon levels, voltage instability, and/or voltage 

collapse or overloading of the remaining transmission supply line(s).  (Exhibit B-1, pp. 2-11 to 2-14) 

 

It is BC Hydro’s expectations that even when the DCAT Project comes into service, some customers 

will not have N-1 level of service.  (Exhibit B-22, Attachment 2, p. 73; Exhibit B-30, BCPSO 4.4.1)  

Only when the GDAT Project comes into service, will BC Hydro be able to meet the updated load 

forecast on an N-1 basis.  BC Hydro further states that the 102 MW Bear Mountain Wind Farm, 

located approximately 15 km southwest from the City of Dawson Creek, cannot supply dependable 

generation to satisfy load requirements because such generation is considered an intermittent 

source due to the variable nature of wind.  (Exhibit B-1, p. 2-13) 

 

BC Hydro states the DCAT Project will increase the capacity from 70 MW to 185 MW under N-1 

conditions and the N-0 capacity will increase to about 405 MW after the DCAT Project goes into 

service.  (Exhibit B-14, BCUC 2.17.1)  BC Hydro further states that all new industrial loads requested 

in the Dawson Creek area either have accepted or will accept load shedding under N-1 conditions, 

and that any new load over 1 MW will be required to enter into a load shedding agreement.  

(Exhibit B-22, Attachment 2, pp. 7, 8) 

 

In summary, BC Hydro states that the current load conditions significantly exceed system limits at 

the required level of reliability for both near the term and long term anticipated growth and that 

adding new transmission load in the Dawson Creek/Groundbirch area is not possible until a major 

transmission project is added to the area.  BC Hydro asserts that immediate action is required to 

address the above constraints.  Exhibit B-1, pp. 2-1, 2-11) 

 

3.5 Applicability and Significance of the N-1 Service Standard 
 

At issue is whether there is an obligation for BC Hydro to provide service under N-1 conditions to all 

network connected loads in the Dawson Creek area, and how that obligation may apply to those 

loads intended to be served by the DCAT Project.  Is the proposed DCAT Project adequate to meet 

the N-1 planning standards to which BC Hydro adheres, or must DCAT be considered along with  
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GDAT?  In the latter case, there may be impacts on the project costs and the amount of security 

deposit or contribution that the new customers must provide and/or make. 

 

BC Hydro discusses the requirements of MRS TPL-002-0 (System Performance Following Loss of a 

Single Bulk Electric System Element (Category B)) and TOP-002-2 (Normal Operations Planning), 

and states that “the BCUC has adopted the N-1 standard for service on the bulk transmission 

system, as that standard is defined by the North American Electric Reliability Corporation (NERC) 

and the Western Electricity Coordinating Council (WECC)”.  (Exhibit B-22, Letter dated March 23, 

2012, p. 6 of 11) 

 

BC Hydro further states that “where single element outages show impacts that do not meet the 

N-1 planning standard, BC Hydro is required by the standard to have written plans that show how 

the standard will be met in response to single element outage (N-1) events, including a schedule for 

implementation of those plans, and a discussion of the expected in-service dates of facilities with 

consideration of implementation lead times.  In some situations, a capital project like the DCAT 

Project is required to comply with these requirements.”  (Exhibit B-22, Letter dated March 23, 

2012, p. 7of 11)  BC Hydro states that based on existing load forecasts and transmission system 

capacity constraints, some new customers would have to wait for further system reinforcements 

beyond the DCAT Project – i.e. GDAT - to be served under N-1 conditions.  The GDAT Phase is not 

included in this Application but options for design of the approach are addressed in it.  

(Exhibit B-22, Attachment 2, pp. 7-8) 

 

BC Hydro submits that “...the DCAT Project alone will permit the five new customers to be served 

when the system is in an N-0 condition as opposed to the N-1 reliability level required in the long 

term.”  All are aware of this and have been informed of the requirement to sign Remedial Action 

Scheme (RAS) agreements.  Further, all new industrial loads requested in the Dawson Creek area 

either have accepted or will accept load shedding under N-1 conditions and any new load over 

1 MW will be required to enter into a load shedding agreement.  (Exhibit B-22, Attachment 2, 

pp. 7-8) 
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BC Hydro further states it has advised all its bulk system customers that it expects service under 

N-1 conditions will be accomplished through the Phase 2 GDAT project but that this approach is 

dependent upon the Commission issuing a CPCN first for the DCAT Project and then for a GDAT 

project.  If the Commission declines to issue a CPCN for one or both of these projects, BC Hydro 

indicates it “…will seek appropriate alternative ways to meet its obligation to serve these 

customers.”  However, it also indicates that in that circumstance, service would be considerably 

delayed.  (Exhibit B-22, Attachment 2, p. 8) 

 

The City of Dawson Creek concurs, stating that “[t]he N-1 reliability standard has been adopted by 

Commission Orders G-67-09, G-167-10, G-162-11 and G-175-11.  It is the standard which Hydro is 

legally obliged to supply, and which the rest of the Province routinely expects.”  (City of Dawson 

Creek Final Submission, p. 2) 

 

The CEC disagrees with this characterization, stating that “… apparently these customers are 

demanding at considerable expense for the last increments of reliability.”  It submits that the two-

phased approach is BC Hydro’s response to the rapidly emerging requirements and its limitations in 

bringing the planning along at the same time.  (CEC Final Submission, p. 25)  However, the CEC does 

not believe this should be a reason for denying the CPCN.  The second phase GDAT project or some 

alternatives will be needed and it is sufficient to proceed with the DCAT CPCN in anticipation of 

solving the standard of service problems later.  This is particularly true given the high level of 

reliability of the transmission lines and the customer willingness to proceed with load shedding 

schemes in place as part of their terms of service until other steps can be taken.  (CEC Final 

Submission, p. 18) 

 

Commission Determination 

 

The Commission Panel observes that comingling the formal obligatory requirements contained in 

Mandatory Reliability Standards TPL-002-0 and TOP-002-2 with a concept termed the “N-1 planning 

standard”, or similar variations, is not helpful to advancing the understanding of the requirements 

contained in the MRS.  In particular, the Panel notes Commission Order G-167-10 adopts Standard 

TPL-002-0 which requires that the system remain stable with thermal and voltage limits within 
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acceptable ratings, with no loss of demand or curtailment of firm transfers, and no cascading 

outages, when an event on the transmission system results in the loss of a single element.  

Footnote (b) to Table 1 of Standard TPL-002-0 allows for “controlled interruption” of “some local 

Network customers” in the event of single contingencies: 

 
“b) Planned or controlled interruption of electric supply to radial customers 
or some local Network customers, connected to or supplied by the Faulted 
element or by the affected area, may occur in certain areas without impacting 
the overall reliability of the interconnected transmission systems.  To prepare for 
the next contingency, system adjustments are permitted, including curtailments 
of contracted Firm (non-recallable reserved) electric power Transfers.” 

 

The Commission Panel also notes that Standard TPL-002-0a, which has superseded Standard 

TPL-002-0 by virtue of Order G-162-11, is consistent with the foregoing. 

 

In the supplemental evidence, BC Hydro clearly stated that under MRS it is required to serve all its 

network-connected bulk customers to the N-1 standard and would accomplish that objective 

through the GDAT project.  Until that time BC Hydro is remaining compliant by relying on the ability 

to implement controlled load shedding.  The Commission Panel considers the continued use of such 

schemes an acceptable and compliant procedure until such time as system reinforcements or other 

circumstance no longer require their use, provided such schemes do not threaten the Bulk Electric 

System or cause a cascading outage to occur. 

 

The Commission Panel agrees the GDAT project is necessary to provide N-1 service to the 

customers that have implemented post-contingency load shedding schemes, but disagrees that the 

GDAT project is required for compliance with MRS. 

 

Should the fact that the DCAT Project provides for an increase in load, but does not meet the N-1 

level of reliability, be grounds for denying the CPCN?  The Panel agrees with the CEC and is 

persuaded that this is insufficient reason to deny the CPCN.  However, the service provided to the 

five new industrial customers by the DCAT Project creates issues for this or future Panels to 

consider as discussed in Section 8.3. 
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Accordingly, the Panel determines that, with appropriate load shedding agreements, DCAT will 

provide the required reliability, regardless of whether the GDAT project is completed in a timely 

fashion.  BC Hydro has stated its intention to proceed with GDAT, and has claimed a mandatory 

obligation to do so.  The merits and need for the GDAT project are not before this Commission 

Panel to consider. 

 

3.6 Load Resource Balances and Urgency 
 

In this section, the Panel considers to what extent does the urgency of serving Dawson Creek area 

load contribute to the selection of DCAT Project as the preferred alternative - because of its earlier 

in-service date as compared to the other alternatives? 

 

3.6.1 Load Resource Balance 
 

The value of incremental energy can be a factor in both the comparison of alternatives and the 

assessment of rate impact, and because the value of incremental energy is dependent on the load 

resource balance, the load resource balance needs to be considered. 

 

BC Hydro initially took the position that the cost of energy to serve incremental customer loads in 

the DCAT Project area is not relevant to the decision to approve the Application, because the 

energy cost to serve load is generally common to all alternatives, and should therefore not be 

included in the analysis.  (Exhibit B-14, BCUC 2.25.2)  Nevertheless, BC Hydro stated that it would 

value the incremental energy required to supply the forecasted load at $129/MWh.  (Exhibit B-14, 

BCUC 2.25.1)  This value is based on the 2009 Clean Power Call Report updated to 2011 constant 

dollars.  (Exhibit B-1, p. 3-9, Appendix B, p. 31) 

 

In Exhibit B-22, BC Hydro changed the value of the incremental energy from $129/MWh to the 

plant gate price of $116/MWh, apparently in recognition that a significant amount of the energy 

acquisitions in the Clean Power Call were from the Peace River region in proximity to the DCAT 

Project.  (Exhibit B-22, Attachment 2, p. 36; Exhibit B-30-1, CEC 4.17.2) 
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Subsequent to the change in the definition of self-sufficiency from critical water to average water 

conditions brought into effect by the Electricity Self Sufficiency Regulation and SD No. 10, BC Hydro 

again revised the value of the incremental energy because BC Hydro is forecast to be in a surplus 

condition until at least F2017.  (Exhibit B-22, Attachment 2, pp. 35, 36)  As long as the system is in a 

surplus condition, BC Hydro forecasted the value of the incremental energy to be $50/MWh and 

after the surplus is exhausted, the value is then $116/MWh. 

 

BC Hydro provided its assessment of both energy and capacity load resource balance for two cases:  

with and without the incremental load from the Douglas Channel Liquefied Natural Gas (LNG) 

facility and the Kitimat LNG facility (the “Initial LNG” loads).  The energy balance is summarized in 

Table 3.3 below. 

 
Table 3.3 Energy Surplus/Deficit 

GWh F2017 F2021 F2026 F2031 

Surplus/(Deficit) with Initial LNG (761) (4,935) (7,367) (12.478) 

Surplus/(Deficit) without Initial LNG 3,039 346 (2,087) (7,197) 

Source:  Exhibit B-30-1, CEC 4.17.9, CEC 4.16.2 

 

BC Hydro stated the system will still be in surplus until F2017 with the Kitimat LNG load.  BC Hydro 

further noted that it does not anticipate incurring any incremental costs to acquire energy for the 

LNG customers until F2017 at the earliest, and not until F2022 without the Kitimat LNG load.  

(Exhibit B-30, BCUC 4.7.2) 

 

The balance for the system peak capacity for the same two cases is summarized in Table 3.4. 

 
Table 3.4 Capacity Surplus/Deficit 

MW F2017 F2021 F2026 F2031 
 

Surplus/(Deficit) with Initial LNG (936) (1,167) (1,697) (2,436) 

Surplus/(Deficit) without Initial LNG (255) (486) (1,017) (1,756) 

 Source:  Exhibit B-30-1, CEC 4.17.9 
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As discussed in a later section, the load resource balance affects the selection of the preferred 

alternative through the value assigned to system losses, which is driven by the surplus condition of 

the energy load resource balance, and not the capacity deficit. 

 

CEC submits that given the government’s new LNG policy of allowing natural gas generation for the 

LNG facilities to be categorized as clean energy, the significant and long duration of surplus would 

appear to be closer to being a certainty.  (CEC Final Submission, p. 11) 

 

3.6.2 Urgency of the System Upgrade 
 

As noted earlier, BC Hydro stated that it is necessary to upgrade the regional transmission system 

as soon as possible because the transmission system cannot currently serve the entire peak load 

with a single transmission element taken out of service (N-1) and is forecasted to not be able to 

support the peak load with all transmission elements in service (N-0) in the winter of 2013/14.  

(Exhibit B-1, p. 2-1) 

 

In its Forecast Update, BC Hydro states that updated load forecast suggested that load can be 

expected to ramp up a little more slowly over 2012 and 2013, but then rise to a higher and more 

sustained peak.  (Exhibit B-22, Attachment 2, p. 35)  Currently there is a queue forming for both 

distribution and transmission service requests and all new industrial loads greater than 1 MW 

requested in the Dawson Creek area either have accepted or will accept load shedding under N-1 

conditions.  Any new load over 1 MW will be required to enter into a load shedding agreement.  

(Exhibit B-22, Attachment 2, pp. 7, 8) 

 

However, in the absence of a supply reinforcement, BC Hydro stated that natural gas production 

development is unlikely to be significantly affected by the ability of BC Hydro to provide electrical 

service to gas producers, because in the absence of sufficient electrical supply, gas producers have 

an option of self-supplying their energy needs by consuming natural gas.  (Exhibit B-6, CEC 1.18.1) 
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Commission Determination 

 

The Commission Panel finds that a project is required to resolve constraints in the existing 138kV 

Transmission System in the Dawson Creek area, to serve significant load growth, and to move 

toward reliable service.  Accordingly, the need has been justified pending further findings in this 

Decision. 

 

The Panel also finds that the need for the DCAT Project has a number of drivers, among them, the 

pace of load addition and the need to reliably serve the load consistent with MRS standards.  With 

respect to the pace of load addition, the Commission Panel notes that the large increase in Gas 

Producer load will only occur if electricity is available.  In the absence of sufficient electrical supply, 

the Gas Producers will likely self-supply energy and the pace of natural gas development in the 

region would not be affected, although the Other Load would still materialize. 

 

The Commission Panel accepts BC Hydro’s load forecast and notes it has been revised by 

BC Hydro using the best available known information.  However, there are risks to the load 

forecast which may arise from future natural gas prices as highlighted in Section 3.3. 

 

As previously discussed, with respect to the requirement to remain compliant with the MRS as a 

driver of the urgency of the DCAT Project, the Commission Panel notes BC Hydro’s ability to 

implement remedial action schemes/load shedding strategies, in response to system contingencies 

in order to preserve service to the remaining connected loads, is a compliant response.  

Furthermore, the Panel notes that four of the five new industrial customers appear to have made 

temporary arrangements for at least a portion of their respective requirements to manage until the 

DCAT Project is built.  Air Liquide Canada, which does not have that option, should be able to 

receive service from BC Hydro in the short term within the existing system. 

 

Therefore, the Commission Panel is not persuaded that the DCAT Project, while needed, 

necessarily must be in service by April 30, 2014.  Furthermore, the Commission Panel is not 

convinced that the need to provide N-1 service to all connected load by a certain date is in itself 

useful or determinative in selecting one alternative over another.  This will be addressed further in 

Section 5.0. 
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4.0 PROJECT DESCRIPTION 
 

This section discusses the major components of the proposed Project and reviews the transmission 

line route and station site selections. 

 

4.1 Project Components and Infrastructure 
 

BC Hydro states the Project is comprised of the following elements: 

 

 a new 230/138 kV SLS having provision for eight 230 kV line bays, one 230/138 kV power 
transformer and two 138 kV line bays.  Existing 230 kV line 2L312 from Sukunka Substation 
(SNK) to Tembec Substation (LAP) will be connected to SLS in an in/out arrangement.  The 
existing 138 kV line 1L358 from CWD will terminate at SLS rather than BMT; 

 an approximately 60 km in length 230 kV double circuit steel pole transmission line from the 
new SLS to BMT; 

 an approximately 13 km in length, 230 kV double circuit steel pole transmission line from 
BMT to DAW operated at 138 kV and located on a new ROW; 

 BMT will be converted from a 138 kV switching station to a 230/138 kV substation.  In 
addition to the four 138 kV lines which connect to BMT, it will have two 230 kV line bays, 
two 230/138 kV power transformers and one more 138 kV line bay; 

 DAW will be expanded to add one more 138 kV line bay and complete the 138 kV bus ring 
arrangement; 

 the existing 138 kV transmission line 1L362, which runs between DAW and BMT, will be 
decommissioned and removed; and 

 approximately 55 km of existing 138 kV transmission line 1L358 will be decommissioned and 
removed between SLS and the transmission tap off 1L358 to the customer owned 
Kiskatinaw Substation (KIS).  This tap is located approximately 5 km west of BMT. 

 (Exhibit B-1, p. 4-1) 

4.2 230 kV Transmission Lines 
 

4.2.1. Proposed Structure and Conductors 
 

BC Hydro provides that the structure selection for the new 230 kV transmission lines, which include 

the 230 kV lines from SLS to BMT (2L329 and 2L333) and the lines from BMT to DAW (1L362 and 
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1L350 (constructed to 230 kV standard and operated at 138 kV), considered the following 

parameters: 

 

 potential impacts to land use, including agricultural operations, environment, other 
infrastructure, and potential archaeological areas, resulting from number of structures, 
footprint, structure support and right-of-way requirements; 

 sharing of existing ROW with respect to existing lines 1L358 and 2L312; 

 capital costs; 

 construction considerations including access requirements and vegetation removal; 

 maintenance considerations including vegetation; and 

 aesthetic considerations. 

(Exhibit B-1, p. 4-2) 

 

Various structures, based on BC Hydro standards, specifications and designs, were considered for 

use in the Project.  These included single circuit (H-frame, steel monopole, steel lattice tower) and 

double circuit (steel lattice tower, compact steel monopole, and steel monopole).  (Exhibit B-1, 

p. 4-2) 

 

Double circuit steel monopoles have been selected by BC Hydro as the typical structure for the 

Project for the following key reasons:  significantly lower number of structures, two circuits on one 

set of structures, reduced ROW requirements, minimal guy wire support, smaller footprint resulting 

in less environmental and land use impacts and lower life cycle costs.  Alternative tower designs 

will be used in some areas after special consideration.  The required evaluation will be conducted in 

consultation with landowners while considering engineering, cost and maintenance.  A typical 

230 kV double circuit steel monopole structure with davit arms and a compact monopole structure 

respectively are shown in Figure 4-1 below.  (Exhibit B-1, p. 4-3) 
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Figure 4-1 230 kV Steel Monopoles 

 
 Source:  Exhibit B-1, p. 4-4 
 

The preferred conductor (duplex Drake) was selected to comply with BC Hydro and CSA standards.  

This selection considered a combination of factors such as conductor sag, audible noise, radio 

interference and conductor strength.  (Exhibit B-1, p. 4-6) 

 

BC Hydro indicates the proposed line will have overhead ground wires (about 9.1 mm in diameter) 

for the first three spans or 500 m (whichever is greater) from each substation to mitigate the 

effects of lightning strikes, as per BC Hydro practice.  To provide effective shielding and minimize 

the height of the poles, it is proposed to attach the overhead ground wire to short davit arms 

extending from the pole centre.  (Exhibit B-1, p. 4-4) 

 

BC Hydro further explains that telecommunications between stations in the transmission system is 

required to protect and control the transmission system.  To enable telecommunications between 

SLS, BMT and DAW, the proposed transmission line will include fiber optic cable hung on the poles 

under the primary conductors.  (Exhibit B-1, p. 4-4)  In addition to the fiber optic cable strung on 
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the transmission structures, the communication network will require the construction of a passive 

microwave radio reflector about 2.5 km west of CWD substation as shown in Figure 4-2 below.  The 

site is located on Crown land and is approximately 0.4 ha in size.  A passive reflector consists of a 

support structure approximately 15 m in height, mounted with a billboard approximately 8 by 

12 feet that will reflect microwave communication signals from the new SLS substation to the 

existing CWD substation.  The layout of the reflector station will include space for a helipad.  A total 

of approximately 50 m x 50 m of cleared area is required to accommodate the reflector and the 

helipad.  (Exhibit B-1-3, p. 4-19; Exhibit B-22, Appendix A, p. 2 of 19) 

 
Figure 4-2 Proposed Location of the Passive Reflector Site 

 
Source:  Exhibit B-1-3, p. 4-19-A 
 
 

4.2.2 Right-of-Way Requirements 
 

Typical ROW requirements for each of the structure types to be used in construction of the 230 kV 

lines are shown in Figure 4-1 above.  BC Hydro notes the existing 138 kV ROW (for lines 1L362 and 

1L358) is generally 18 m in width, although it is less in some areas, particularly where the line is 

located within road allowance.  The average ROW width required for the Project 230 kV line, at 
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spans of about 300 m to 400 m, would be approximately 33 m.  Where the new line will be located 

next to one of the existing 138 kV lines, there is a reduction in the required new ROW width due to 

overlap, thus the additional ROW required will be approximately 26 m.  The existing 230 kV ROW 

(for line 2L312) is about 35 m wide.  Where the new line is located parallel to 2L312, the required 

ROW widening will be approximately 22 m.  (Exhibit B-1, p. 4-5) 

 

4.2.3 Clearing Requirements 
 

BC Hydro states transmission line ROWs must be cleared to prevent flashovers and possible safety 

issues due to growing/falling vegetation.  All trees within the ROW will be cleared, which is 

estimated to be approximately 130 hectares or 320 acres.  One time clearing of additional danger 

trees outside of the ROW may also be required for the initial line construction and to ensure safe 

operation of the line.  (Exhibit B-1, p. 4-5, Appendix F, p. 21) 

 

4.2.4 Access Requirements 
 

BC Hydro states ground access is required for clearing, construction and maintenance of the 

transmission line.  This includes access to structure locations, marshalling areas and installation 

set-up sites.  After completion of construction, access will be required for maintenance activities 

only.  (Exhibit B-1, p. 4-6) 

 

BC Hydro further notes there are major forest service roads, public and private roads and access 

trails along the route.  Its preference is to use existing access to the extent feasible.  If required, 

small extensions from existing roads and trails will be built during the construction of the 

transmission line.  BC Hydro plans to maintain natural barriers, where possible, to limit continuous 

access on the ROW and does not plan to construct any bridges over any major creeks or waterways 

along the ROW.  It will also develop a construction environmental management plan (EMP) that 

addresses environmental concerns with respect to access requirements and construction within 

the ROW.  (Exhibit B-1, p. 4-6) 
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4.3 Transmission Lines Route Selection 
 

4.3.1 Route Selection Process 
 

BC Hydro states that to facilitate evaluation of route options, the route from BMT to the new SLS 

substation was divided into three segments: 

 

 East Segment - DAW to BMT; 

 Central Segment - BMT to east of the Pine River; and 

 West Segment - East of the Pine River to SLS. 

 

BC Hydro explains that route options were developed for the proposed new line within each 

segment and route options were evaluated also within each segment.  An overview of the route 

options and the preferred overall route is shown in the Figure 4-3 below.  (Exhibit B-1, pp. 4-7 to 

4-13) 

 
Figure 4-3 Route Options Map 

 
Source:  Exhibit B-1, p. 4-7 
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BC Hydro states the route evaluation is based on a number of objectives, which include minimizing 

potential impacts to the environment and private landowners, First Nation interests, archaeological 

sites, project cost, reducing project construction and schedule risk, and maximizing maintainability.  

Criteria were developed  against these objectives; they include construction cost, length of line and 

number of poles, constructability and access, potential impact on wildlife and riparian habitat, 

amount of private and Crown land, existing dwellings located near the line, First Nations 

consultation, and archaeological potential or location of known archaeological sites.  The route 

options within each segment were evaluated against these criteria.  (Exhibit B-1, p.4-7 to 4-8) 

 

BC Hydro asserts that, on balance, the differences in the criteria used to compare the options did 

not identify an option that was superior to the other options and therefore the lowest cost option 

was selected in each of the three segments.  BC Hydro also states that statutory ROW, over both 

crown land and private land, will be required and BC Hydro will continue to work on the detailed 

engineering design and begin ROW acquisition to finalize the alignment in time for construction.  

(Exhibit B-1, pp. 4-9 to 4-14) 

 

4.3.2 Route Update 
 

On March 23, 2012 BC Hydro filed updated information regarding the route selection.  It stated 

that “as the result of ongoing design work, the route has shifted slightly in some locations since the 

CPCN application was filed in July 2011.”  The three route segment maps in Exhibit B-1-3, 

Appendix D, (maps iv, v and vi) illustrate the following changes.  (Exhibit B-1-3, p. 4-14) 

 
(a) West Segment – East of Pine River Crossing – The route has shifted slightly further north 

resulting in a straighter line and less clearing. 

(b) Central Segment – Groundbirch Area - during the route investigation, BC Hydro identified 
several sub-options in the Groundbirch area, and initially selected the route that maintained 
a straight east-west line.  However, subsequent geotechnical investigations have shown 
that the ground is unstable in that area, so BC Hydro is reverting to a route that more 
closely follows the route of the existing 138kV transmission line. 
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(c) Central Segment - Kiskatinaw River Crossing – geotechnical investigations have shown that 
the ground may be unstable at the original planned river crossing, so a route north of the 
bridge is being investigated. 

 (Exhibit B-1-3, p. 4-14) 

 

Subject to the above refinements BC Hydro proposes to build the 230 kV transmission line from SLS 

to BMT and from BMT to DAW using the Preferred Route Corridor as shown in Figure 4-3 above. 

 

4.4 Existing 138 kV Line Decommissioning 
 

BC Hydro states that once the new 230 kV transmission lines are in place, the existing 1L362 and 

1L358 lines will not be required to serve load in the Dawson Creek area.  To minimize Project 

footprint and environmental fragmenting, and to reduce ongoing operations and maintenance 

costs, the lines, where appropriate, will be decommissioned and removed.  Line 1L362, which runs 

between BMT and DAW, will be removed along its entire length.  Except for 5 km of line from BMT 

to a customer tap and the portion of the line from CWD to the new SLS substation, 1L358 will be 

decommissioned.  Lines 1L362, and the decommissioned portion of 1L358, will be removed and 

salvaged in 2014, after the Project transmission lines are fully commissioned.  (Exhibit B-1, p. 4-15) 

 

BC Hydro explained that retaining those portions of 138kV transmission lines that are designated 

for decommissioning would be undesirable because of the negative landowner impacts associated 

with maintenance activities, negative ratepayer impacts associated with maintaining the lines, and 

the cost of an attentive maintenance program and eventual replacement of the lines because they 

are approximately 40 years old.  Therefore, in most cases, unneeded portions of transmission lines 

are decommissioned rather than retained for future use.  (Exhibit B-5, BCUC 1.17.7) 

 

4.5 Sundance Lakes Substation 
 

BC Hydro explains “the proposed SLS substation, as shown in Figure 4-4 below, will be located at 

the intersection of circuits 2L312 and 1L358, and is required for interconnection of the 138 kV and 

230 kV transmission systems, associated transformation and termination of the new 230 kV 

transmission lines.”  (Exhibit B-1, p. 4-15)  BC Hydro further states it investigated two sites for 



51 
 
 
location of SLS.  The proposed Site 2 location, which is on Crown land, will not require re-routing of 

the existing transmission lines.  SLS will require clearing and grading of an approximately 263 m x 

324 m area to accommodate the ultimate size of the substation over the 30 year planning period 

(DCAT, GDAT and beyond).  For the DCAT Project, the station itself will comprise a chain link fenced 

area of approximately 266 m x 218 m with a gravel surface inside the fenced area and extending 

2 m outside the fence.  A cleared buffer, approximately 29 m on the north and south, and 21 m on 

the east and west, will surround the fence.  The north side of the substation will have an 80 m x 

29 m parking area.  A 20 m wide road/driveway will provide access to the substation from Highway 

97.  (Exhibit B-1-3, p. 4-16) 

 
Figure 4-4 SLS Study Area and Site Options 

 
Source:  Exhibit B-1, p. 4-19 
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4.5.1 Technical Requirements 
 

BC Hydro states SLS will be a 230/138 kV transformation station initially having the following: 

 

 4 x 230 kV line bays – two for in/out of 2L3121 and two for the new 
230 kV circuits 2L329 and 2L333 to BMT; 

 1 x 230/138 kV power transformer; 

 1 x 138 kV line bays for in/out of 1L358;2 For the DCAT 

 230 kV and 138 kV circuit breakers Phase 

 Associated disconnect switches, surge arresters and 
instrument transformers; 

 Standby diesel generator; 

 Telecom tower; and 

 Control building (10m x 20m). 

 (Exhibit B-1, pp. 4-15 to 4-16, B-1-3, p. 4-15) 

 

BC Hydro notes the station is being developed to accommodate the ultimate planned 

configuration, including the following equipment: 

 

 4 x 230 kV line bay; 

 2 x 230 kV capacitor banks; 

 2 x 230/138 kV power transformers; For the GDAT and 

 2 x 138 kV line bays; Future Phases 

 2 x 138 kV capacitor banks; 

 2 x 138/25 kV power transformers; and 

 25 kV feeder section having 12 outgoing feeders. 

 (Exhibit B-1, pp. 4 -16 to 4-17, B—1-3, p. 4-16) 

  

                                                       

1 After the Project is in service, line 2L312 will be renamed to 2L312 for the section from SNK to SLS and 2L330 for the section 
from SLS to LAP. 

2  Following decommissioning of a portion of 1L358, one bay would be available for future interconnection needs. 
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4.6 Bear Mountain Terminal Substation 
 

4.6.1 Technical Description and Site Selection 
 

BMT is located on the south side of Highway 97 approximately 12 km west of Dawson Creek as 

shown in Figure 4-5 below.  Currently BMT is a four circuit breaker ring arrangement connected to 

4 x 138 kV lines.  The lines include 1L358 (to CWD), 1L362 (to DAW), 1L354 (to, Bear Mountain 

Wind Park) and 1L355 (privately owned line to oil and gas facilities).  The dimensions of the existing 

station fence line are 66 m x 66 m.  (Exhibit B-1, p. 4-19) 

 

BC Hydro describes the BMT site requirements as: 

 

 2 x 230 kV line bays (for new lines to SLS); 

 2 x 230/138 kV power transformers; 

 2 x 138 kV line bays (for existing lines); For the DCAT Phase 

 1 x 138 kV line bay (for new line to DAW); 

 1 x 138 kV line bay (provision for future). 

 3 x 230 kV line bays; 

 2 x 230 kV capacitor banks; 

 1 x 230/138 kV power transformers; For the GDAT and Future 

 1 x 138 kV line bay; Phases 

 2 x 138 kV capacitor banks; 

 2 x 138/25 kV power transformers; and 

 25 kV gas insulated switchgear feeder section. 

 (Exhibit B-1-3, p. 4-20) 

 
 

BC Hydro states that BMT is located in an area of privately owned properties and that it studied 

three options for the placement of the substation as shown in Figure 4-5. 
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Figure 4-5 BMT Expansion Layout Options 

 
 Source:  Exhibit B-1-3, p. 4-21-A 
 

BC Hydro notes that its evaluation of the three layout options considered a number of factors 

including land requirements, visibility, constructability, outages, safety and reliability, and cost.  

Option 1 is to expand to the west and south of BMT.  Option 2 requires connections to the existing 

BMT station via overhead tie lines and underground control cable connections.  Option 3 is to 

construct an entirely new station and dismantle the existing BMT. 

 

Option 3 was determined to be infeasible due to its significantly higher cost and land requirements 

for the lines coming in and out of the station.  Option 2 has a higher cost than Option 1, requires 

more land, and has the complications of the tie lines between the existing BMT and the expanded 

area that would result in construction complexities, additional construction outages, and live line 

work.  Therefore, BC Hydro selected Option 1 as the preferred layout option for the BMT expansion 

because of the reduced cost, minimal land requirements, and reduced construction risk.  

(Exhibit B-1-3, pp. 4-21-A, 4-21-B) 
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4.6.2 Submissions by Parties 
 

CSI submits that if the proposed BMT expansion is to serve new load, the substation design team 

has not taken into account good planning practices relating to location selection.  It stated that 

generally, a substation should provide power supply to all customers within a maximum of about 

20 to 35 km radius.  In contrast, CSI submits the proposed BMT expansion would require that each 

future customer build dedicated long lines (greater than 30 km) for service.  On the other hand, if 

the main purpose of the substation design and planning was to provide service to the Bear 

Mountain Wind Power IPP (BMW), then CSI believes that the proposed substation is correctly 

located.  Furthermore, DCAT planners terminated the 230 kV line at BMT as this is the point of 

interconnection with BMW and the substation is already owned by BC Hydro.  For these reason’s 

CSI submits it was expedient for BC Hydro to presume load customers would connect to the grid at 

this location, despite the distance from the major industrial load center.  (CSI Final Submission, 

pp. 2-3) 

 

In reply, BC Hydro submits there is no evidence to support this allegation and CSI’s position ignores 

some key evidence.  First, CSI seems to assume that all customers will be required to interconnect 

through the BMT substation.  BC Hydro submits that is not correct.  In several instances, points of 

interconnection are still being determined and the system reinforcement plan by BC Hydro will 

accommodate a broad variety of interconnection points.  Some customers may choose to 

interconnect along the line rather than routing through a system substation and BC Hydro has not 

precluded those solutions where they are technically appropriate.  The evidence demonstrates that 

Shell is considering that option and it may be available to other customers as they come forward.  

(BC Hydro Reply Submission, p. 11) 

 

Second, BC Hydro submits more generally with respect to CSI’s observations concerning BMT, there 

is no evidentiary basis for suggesting that the BMT expansion was chosen to accommodate the 

Bear Mountain Wind IPP.  The evidence shows that the BMT expansion was carefully planned in the 

context of BC Hydro’s normal planning process and BC Hydro’s system planners concluded that at  

this time, expansion of that plant was the most effective way to address future needs.  CSI has 

provided no basis to conclude otherwise.  BC Hydro also points out that none of the customers that 



56 
 
 
stand to be affected by this planning decision take any issue with the expansion of BMT.  (BC Hydro 

Reply Submission, p. 12) 

 
4.7 Dawson Creek Substation 

 

BC Hydro states DAW is located on the western edge of the town of Dawson Creek, near 

Highway 97.  Currently it is a 138/25 kV substation with 2 x 138 kV lines bays, 4 x 138kV capacitor 

banks, 3 x 138/25 kV power transformers, a 25 kV feeder section and 2 x 25 kV capacitor banks.  

The transmission lines currently connected to DAW include 1L362 (to BMT) and 1L377 (to TAY).  

(Exhibit B-1, p. 4-21) 

 

BC Hydro describes the DAW configuration changes as: 

 

 addition of a1 x 138 kV line bay; DCAT 

 138 kV bus reconfigured to a ring arrangement; 

 4 x 230 kV line bays; Possible Future 

 2 x 230/138 kV power transformers. Phases 

 

BC Hydro states that the existing 1L362 will be decommissioned and a new 230 kV double circuit 

transmission line operated at 138 kV will be constructed on a new ROW for possible future 

conversion of the transmission lines from BMT to DAW substation to 230 kV.  (Exhibit B-1, p. 4-2 

and 4-15)  Two private parcels located next to DAW were purchased in late 2010 to accommodate 

future station expansion.  (Exhibit B-1, p. 4-22) 
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5.0 PROJECT ALTERNATIVES 
 

5.1 Introduction 
 

In addition to the DCAT Project discussed in the previous section, BC Hydro provided an analysis for 

a number of alternatives to the proposed Project (Alternative 1) throughout the proceeding.  This 

section reviews the alternatives analyzed by BC Hydro, with a view to determining whether the 

proposed Project is the appropriate alternative. 

 

5.1.1 Alternative 2 
 

Alternative 2 substitutes a 138kV transmission line between the proposed new SLS substation and 

BMT substation instead of a 230kV double circuit transmission line, with a static VAR compensator 

(SVC) at BMT.  BC Hydro provides a technical description of Alternative 2 as shown in the following 

Figure 5-0. 

 
Figure 5-0 Alternative 2: SLS-BMT 138kV Transmission Line 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6 
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5.1.2 Alternative B1 
 

BC Hydro introduced Alternative B1 in response to a number of information requests, and its 

defining difference is the relocation of the proposed new SLS substation to the Groundbirch area.  

(Exhibit B-14, BCUC 2.1.1; Exhibit A-21, BCUC 3.2.1)  The technical scope of Alternative B1 is 

summarized by BC Hydro and is reflected in the following figure: 

 
Figure 5-1 Alternative B1 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, p. 39-40 

 

5.1.3 Alternative B2 
 

Alternative B2 is identical to the proposed project in the DCAT phase.  In the next phase (GDAT), 

the second 230kV transmission line source from the west to the proposed new SLS substation does 

not come from SNK substation, but rather from the proposed new Wildmare (WDM) substation.  

The scope of Alternative B2 as described by BC Hydro is shown in the following figure: 
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Figure 5-2 Alternative B2 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, p. 41 

 

5.1.4 Alternative B3 
 

In Alternative B3, the proposed new SLS substation is relocated to the Groundbirch area, and is 

supplied from the west by a 230kV double circuit transmission line from the proposed new WDM 

substation.  The proposed new 230kV double circuit transmission line supplies both the LAP 

substation by way of a tap and a new 230kV/25kV substation at Chetwynd.  This allows for the 

decommissioning of the existing CWD substation, the 138kV transmission lines 1L361 and 1L358, 

and the 230kV transmission line 2L312 between SNK substation and the tap point near the LAP 

substation. 

 

As with Alternative B2, BC Hydro first provided an analysis for a configuration similar to Alternative 

B3 in the responses to the second round of information requests.  (Exhibit B-14, BCUC 2.5.2, 2.8.1, 

2.8.1.1)  The scope of Alternative B3 as described by BC Hydro is shown in the following figure: 
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Figure 5-3 Alternative B3 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, pp. 42-43 

 

5.1.5 Alternative B4 
 

In Alternative B4, the proposed new SLS substation is relocated to the Groundbirch area, and is 

supplied from the west by a 230kV double circuit transmission line from the proposed new WDM 

substation.  The proposed new 230kV double circuit transmission line supplies both the LAP 

substation by way of a tap and a new 230kV/138kV substation at Chetwynd, which in turn supplies 

the existing 138kV/25kV CWD substation.  This allows for the decommissioning of the 138kV 

transmission lines 1L361 and 1L358, and the 230kV transmission line 2L312 between SNK 

substation and the tap point near the LAP substation. 

 

BC Hydro introduced Alternative B4 in response to an information request.  (Exhibit A-21, 

BCUC 3.4.1)  The scope of Alternative B4 as described by BC Hydro is shown in the following figure: 
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Figure 5-4 Alternative B4 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, pp. 44-45 

 

5.1.6 Alternative B5 
 

In Alternative B5, the proposed new SLS substation is relocated to the Groundbirch area, and is 

supplied from the west by a 230kV double circuit transmission line from the proposed new WDM 

substation.  The proposed new 230kV double circuit transmission line also supplies a new 

230kV/138kV substation at Chetwynd, which in turn supplies the existing 138kV/25kV CHW 

substation.  This allows for the decommissioning of the 138kV transmission lines 1L361 and 1L358. 

 

BC Hydro also introduced Alternative B5 in response to an information request.  (Exhibit A-21, 

BCUC 3.4.1)  The scope of Alternative B5, as described by BC Hydro, is shown in the following 

figure: 
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Figure 5-5 Alternative B5 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, p. 46 

 

5.1.7 Alternative G1 
 

In Alternative G1, none of the components of the proposed project remain. Instead, 150 MW of 

new gas-fired generation is installed near Dawson Creek and connected to the DAW and BMT 

substations by two new 138 kV transmission lines.  A new single circuit 230 kV transmission line, 

tapped off transmission line 2L312 near LAP substation, supplies a new 230 kV substation in the 

Groundbirch area. 

 

The scope of Alternative G1 is as follows: 

 

 150 MW of new gas-fired generation (three 50 MW combined cycle gas turbines (CCGT) 
units) at a new 138kV substation, Dawson Creek Generating Station (DWG); 

 two new 6 km 138kV transmission lines from the proposed new DWG to BMT and the DAW 
substation; 

 a new 30 km 230kV transmission line a tap on the 2L312 transmission line near LAP 
substation to a new 230kV customer substation in the Groundbirch area. 
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Figure 5-6 Alternative G1 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, pp. 47-48 

 

5.1.8 Alternative G2 
 

In Alternative G2, as with Alternative G1, none of the components of the proposed project remain. 

Instead, 300 MW of new gas-fired generation is installed near Dawson Creek and connected to the 

DAW and BMT substations by two new 138 kV transmission lines.  A new single circuit 230 kV 

transmission line from the new generation station supplies a new 230 kV substation in the 

Groundbirch area. 

 

The scope of Alternative G2 is as follows: 

 

 300 MW of new gas-fired generation (four 50 MW CCGT units and one 100 MW single cycle 
gas turbine (SCGT) unit) at a new 230kV/138kV substation (DWG) near Dawson Creek; 

 two new 6 km 138kV transmission lines from the proposed new DWG to BMT and the DAW 
substation; 

 a new 30 km 230kV transmission line from the new DWG substation to a new 230kV 
customer substation in the Groundbirch area. 

 



64 
 
 

Figure 5-7 Alternative G2 

 
Source:  Exhibit B-1, Figure 3-2, p. 3-6; Exhibit B-22, Attachment 2, p. 48-49 

 
5.1.9 Dismissed Alternatives 

 

BC Hydro considers and dismisses a number of other options in addition to the alternatives 

identified above.  The dismissed options include (Exhibit B-1, Appendix B, System Planning Report, 

Appendix A): 

 

 Build a 138kV transmission line from TAY substation to DAW substation, a new 
230kV/138kV SLS substation at the intersection of 2L312 and 1L358, and a 110 mega volt 
ampers reactive (MVAR) SVC at BMT; 

 Build a 138kV double circuit transmission line from GMS to Chetwynd, and continue this 
138kV double circuit transmission line along the 1L358 corridor up to the Groundbirch area, 
and from there, another 138 kV single circuit transmission line to BMT.  This solution also 
required more than 200 MVAR of shunt compensation and the upgrading of the GMS 
500kV/138kV transformers; 

 Build a 230kV transmission line from TLR to 1L355 connected to a new 230kV/138kV 
substation, and construct a new 230kV/138kV SLS substation at the intersection of 2L312 
and 1L358; 

 Interconnection with Alberta, likely a 230kV transmission line would be required because of 
the forecast Dawson Creek and Groundbirch area loads; 
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 Power supply from Wind generation; 

 Power supply from Site C. 

 

BC Hydro states that it reviewed each of the alternatives and commissioned a detailed analysis of 

the gas generation alternatives, and concludes that the DCAT Project is still the preferred 

alternative.  (Exhibit B-22, Attachment 2, p. 37)  In most cases, including the preferred alternative, 

BC Hydro identifies the need for a further project in F2016, sometimes referred to as GDAT.  

(Exhibit B-22, Attachment 2, p. 38) 

 

5.2 Evaluation Criteria 
 

BC Hydro evaluated each of the alternatives using the following criteria: direct capital cost; 

transmission losses; Present Value (PV) cost; reliability; ROW and property requirements; and the 

earliest in-service date for the initial phase.  In some cases the evaluation was quantitative, 

primarily for Alternative 2 and the generation-based alternatives.  The majority of the evaluation 

for the remainder of the transmission-based alternatives was relative to the DCAT Project and not 

quantitative. 

 

In addition to separately considering the direct capital cost and the value of transmission losses for 

each alternative, BC Hydro combined these costs into an overall present value cost that also took 

into account operation and maintenance costs and taxes.  Fuel costs, greenhouse gas offset costs 

and energy and capacity credits were considered for the generation alternatives. 

 

In order to compare the DCAT Project on an equal footing with the generation based alternatives, 

BC Hydro created a comparative portfolio consisting of the DCAT Project combined with a pro-rata 

portion of a 250 MW CCGT generation resource located on the integrated system in the 

Kelly-Nicola region.  (Exhibit B-22, Attachment 2, p. 66) 

 

BC Hydro stated that since firm energy requirements consist of customers’ load plus the loss 

incurred to deliver that energy, losses should be valued at the firm energy cost.  (Exhibit B-6, 

CEC 1.26.2)  As described earlier in this Decision, BC Hydro initially valued the incremental energy 
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resources to serve DCAT Project area loads at the firm energy cost of $129/MWh, then changed the 

value to $116/MWh, and finally conditioned this value by stating that as long as the system is in a 

surplus condition, the forecast value of firm energy was $50/MWh and after the surplus is 

exhausted, the value is then $116/MWh.  (Exhibit B-22, Attachment 2, pp. 36-37) 

 

For decommissioned transmission line sections, BC Hydro initially stated the decommissioning and 

removal costs would be charged to operating costs and would not be capitalized.  (Exhibit B-1, 

Appendix C, footnote 4)  It revised that approach, however, and will now book these costs to the 

Future Removal and Site Restoration Account.  (Exhibit B-1-3, Appendix C, Revision 2, footnote 4) 

 

For the generation based alternatives, BC Hydro performed an analysis that considered fixed and 

variable Operating and Maintenance (O&M) costs for both the alternatives and the 250 MW CCGT 

that was added to the DCAT Project portfolio.  (Exhibit B-30-1, spreadsheet attachment to CEC 

4.26.2)  BC Hydro considers two natural gas price scenarios, a “mid” scenario at $7/GJ and a “low” 

scenario at $5/GJ, both referenced to Station 2.  (Exhibit B-22, Attachment 2, p. 64)  Allowances for 

GHG offset costs were included in the evaluation. 

 

BC Hydro relied on the long-term natural gas price scenarios being used in development of its draft 

IRP, and reproduced below: 

Figure 5-8 Long-term Natural Gas Price Scenarios 

 
Source:  Exhibit B-30, AMPC 4.1.1 
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BC Hydro stated that it maintains the above scenarios but the low price scenario has been afforded 

a greater weighting than it had when the 2010 Load Forecast was created.  BC Hydro provided a 

summary of past natural gas price forecast that shows a pronounced trend of lower future prices 

for more recent forecasts as compared to older forecasts.  (Exhibit B-30-1, CEC 4.14.2)  This 

summary is reproduced below in Figure 5-9. 

 
Figure 5-9 Forecasts of Natural Gas Prices U.S. ave. Wellhead Prices 

 
Source:  Exhibit B-30-1, CEC 4.14.2 

 

As was described in Section 3.6.1 of this Decision, the BC Hydro system is in a capacity deficit 

position as early as F2017 even without additional LNG loads.  BC Hydro recognized the addition of 

system capacity associated with the generation based alternatives and the comparative DCAT 

Project portfolio, as compared to the transmission based alternatives that did not provide any 

additional capacity.  A benefit was attributed to the options that added dependable capacity to the 

BC Hydro system.  Dependable capacity was credited at the unit capacity cost (UCC) of Revelstoke 

Unit 6 (Exhibit B-22, Attachment 2, p. 64) which is $55/kW-yr in $2011.  (Exhibit B-30-1, CEC 4.17.3) 

 

BC Hydro also assessed each of the alternatives for the ability to satisfy the N-1 planning standard 

with regard to capacity and timing. 

 



68 
 
 

5.3 Evaluation of Alternatives 
 

BC Hydro summarizes its assessment of all the alternatives in Table 10 of Exhibit B-22, 

Attachment 2, reproduced below: 

 
Table 5.1 Project Alternatives 

 
Source:  Exhibit B-22, Attachment 2, p. 72 

 

BC Hydro submits Alternative 1 has a lower present value cost, provides superior energy transfer 

capability to serve the load growth, extra capacity to accommodate greater economic 

development, lower losses, greater reliability, lower footprint with fewer structures and greater 

reclamation from decommissioning as compared to Alternative 2 and is therefore the preferred 

alternative.  (BC Hydro Final Submission, pp. 13-15) 
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In addition, BC Hydro submits the DCAT Project will be able to provide service to its existing 

customers by April 30, 2014 (assuming a CPCN is issued by the end of September, 2012), and even 

still, it appears that several customer plants will be awaiting BC Hydro service by that date.  

BC Hydro reminds the Commission that it must consider and be guided by the government’s 

objective for BC Hydro to develop adequate electricity transmission infrastructure in time to serve 

these customers and that the ability of the DCAT Project as proposed to provide service sooner 

than most other alternatives is a significant factor in its favour.  (BC Hydro Final Submission, p. 14) 

 

BCPSO submits the apparent Net Present Value (NPV) cost advantage of the DCAT Project is not 

firm and is dependent upon the load forecast chosen.  BCPSO claims the evidence shows that the 

NPV advantage of the DCAT Project over Alternative 2 disappears if the Dawson Creek area load 

forecast is reduced by only 15 percent, and the load forecast assumptions, particularly over the 

longer term, are critical to justify the choice of Alternative 1 as the preferred alternative.  BCPSO 

remains unconvinced that the forecast relied upon is reasonable in these circumstances.  (BCPSO 

Final Submission, p. 10) 

 

CEC submits that the DCAT Project is the least cost option which can be delivered in a reasonable 

time to meet the needs of the area customers.  (CEC Final Submission, p. 5) 

 

5.3.1 Alternative 2 
 

The lower direct capital costs of Alternative 2 as compared to the DCAT Project are attributable to 

the construction of 138 kV transmission lines instead of 230 kV double circuit transmission lines, 

but the compromise of the lower cost is reduced maximum capability of Alternative 2 as compared 

to the DCAT Project.  (Exhibit B-1, pp. 3-8, 3-9) 

 

BC Hydro provides a detailed analysis of system losses for the DCAT Project and Alternative 2.  

(Exhibit B-1, Appendix B, p. 53)  The original analysis shows that Alternative 2 has higher losses than 

the DCAT Project for all years.  In its update, BC Hydro states that as a result of the increased peak 

load of the updated load forecast, the transmission losses of Alternative 2 would increase more 

relative to the DCAT Project because losses on the 138 kV system would be higher but BC Hydro 
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does not quantify this increase.  (Exhibit B-22, Attachment 2, p. 50)  However, the decrease in the 

value of losses because of the lower cost of energy in system surplus conditions appeared to 

significantly reduce the overall cost of the losses for Alternative 2.  Alternative 2 had a lower PV for 

O&M and taxes than the DCAT Project by approximately $3 million.  (Exhibit B-5, spreadsheet 

attachment to BCUC 1.54.4) 

 

BC Hydro provides a detailed evaluation and comparison of the present value cost of the DCAT 

Project and Alternative 2, as summarized in the table below: 

 
Table 5.2 Present Value (PV) 

 
Source:  Exhibit B-1, p. 3-8 

 

In its update, BC Hydro states that the total PV cost of the DCAT Project and Alternative 2 are now 

approximately the same, principally due to the change in the cost of energy that was applied to 

transmission losses, but no quantitative data is provided.  (Exhibit B-22, Attachment 2, p. 50)  

BC Hydro cautions the update evaluation was performed using the original load forecast, and the 

higher loads in the updated load forecast would be directionally worse for Alternative 2 as 

compared to the DCAT Project because losses would increase faster for Alternative 2. 

 

BC Hydro further states that the DCAT Project demonstrates better reliability performance than 

Alternative 2, primarily based on lower Expected Energy Not Served (EENS) values as shown in the 

table below: 

Table 5.3 Expected Energy Not Supplied 
 Comparison in MWh/year 

 
 Source:  Exhibit B-1, p. 3-10 
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However, the post-contingency supply capability of Alternative 2 is 207 MW (Exhibit B-1, 

Appendix B, p. 46), which is greater than that for the DCAT Project at 185 MW.  (Exhibit B-1, 

Appendix B, p. 42)  Nevertheless, BC Hydro claims that the DCAT Project is more capable of 

meeting a higher load forecast than Alternative 2 (Exhibit B-22, Attachment 2, p. 50), but 

presumably only after the Phase 2 GDAT upgrades.  BC Hydro provides further supply capability 

performance for both alternatives following the Phase 2 GDAT project.  (Exhibit B-1, p. 3-10)  The 

capability of the system for both the DCAT Project and Alternative 2 with all elements in service 

(N-0) is about 405 MW.  (Exhibit B-14, BCUC 2.17.1; Exhibit B-30, BCPSO 4.1.1) 

 

BC Hydro provides a comparison of the land impacts of DCAT Project and Alternative 2.  

(Exhibit B-1, pp. 3-11, 3-12)  For substation land requirements, the additional 230kV/138kV 

transformers at BMT for the DCAT Project result in a slightly greater footprint requirement at BMT 

than Alternative 2.  The substation requirements at DAW and SLS are similar for both options.  

Alternative 2 has less transmission requirement than the DCAT Project, because although the same 

number of ROWs are required for both alternatives, those for Alternative 2 are not as wide because 

the transmission lines are 138 kV.  BC Hydro states that differences pertaining to station and right-

of-way land impacts were not material factors in selecting a preferred alternative. 

 

Interveners Marilyn and Gary Robinson provided evidence that BC Hydro’s requirements at the 

BMT substation would exceed commitments allegedly made by BC Hydro when it first acquired 

rights over the Robinson’s property in 2008 and 2009.  (Exhibit C11-6, pp. 2-3)  BC Hydro states that 

it has addressed the Robinson’s Information Requests, but that information has not been made 

available in the proceeding record.  (Exhibit B-22, Attachment 2, p. 89) 

 

Finally, in the update, BC Hydro states that the construction of Alternative 2 could not meet the 

required in-service date.  (Exhibit B-22, Attachment 2, p. 50) 
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5.3.2 Alternative B1 
 

BC Hydro addresses elements of Alternative B1 that appear to be associated with the future 

upgrades in F2016, also referred to as GDAT.  BC Hydro states that in the F2016 stage, a second 

230kV transmission line would be required between SNK and the tap point on 2L312, and that a 

transmission route would have to be determined.  (Exhibit B-22, Attachment 2, pp. 39-40) 

 

In its evaluation, BC Hydro states that Alternative B1 requires fewer 230kV circuit breakers than the 

proposed project, but results in an extra 20 km of 138kV transmission line being retained, alongside 

a new 230kV double circuit transmission line between the intersection of 2L312 and 1L358 and the 

Groundbirch substation.  (Exhibit B-22, Attachment 2, p. 40) 

 

Alternative B1 has a lower direct capital cost than the DCAT Project, primarily because of the 

reduced amount of station facilities associated with the elimination of the SLS substation.  

(Exhibit B-22, Attachment 2, p. 51)  During the planning stage, BC Hydro had insufficient 

information to define the location for a single substation in the Groundbirch area, so it elected to 

proceed with a two substation configuration, that, while more expensive, offered greater flexibility. 

 

Although BC Hydro does not provide a quantitative PV comparison with the DCAT Project, it 

acknowledges that the PV cost of Alternative B1 is lower than that of the proposed Project because 

of lower direct capital cost arising from relocation of the proposed new SLS substation to the 

Groundbirch area, even when the higher losses of Alternative B1 are considered.  (Exhibit B-22, 

Attachment 2, p. 51)  BC Hydro rejected Alternative B1 during the planning stage because it was 

unable to obtain sufficient information from the customer in the Groundbirch area about the 

location of new loads to allow it to locate a site for a single substation.  BC Hydro now has greater 

certainty of both the location of Groundbirch area loads and the new substation, but states the 

new Groundbirch substation site would likely not accommodate all the SLS facilities.  Furthermore, 

BC Hydro states its analysis shows Alternative B1 to have a larger footprint and potentially lower 

transmission system reliability than the DCAT Project.  (Exhibit B-22, Attachment 2, pp. 51-52) 
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BC Hydro claims that Alternative B1 had lower reliability than the DCAT Project because only one 

substation would be built, causing the service to LAP substation to be less robust because of a tap 

connection to transmission line 2L312, which in turn would also cause uneven loading on the 

transmission lines.  (Exhibit B-22, Attachment 2, p. 52) 

 

BC Hydro states Alternative B1 has a larger footprint than the DCAT Project because the footprint 

reduction associated with one substation instead of two is more than offset by the need to retain 

an additional 20 km of the existing 1L358 138kV transmission line between the proposed sites of 

the SLS substation and the Groundbirch substation.  (Exhibit B-22, Attachment 2, p. 52)  BC Hydro 

asserts that the potential site for the Groundbirch substation may not be able to accommodate the 

combined SLS and Groundbirch substation facilities and equipment. 

 

BC Hydro does not provide an assessment of timing differences for Alternative B1 other than the 

summary table in the update, which identifies a “Late F2015” (Exhibit B-22, Attachment 2, p. 72) 

in-service date as compared to “Early F2015” for the DCAT Project. 

 

5.3.3 Alternative B2 
 

BC Hydro again addresses elements of Alternative B2 that appear to be associated with future 

upgrades in F2016, and compares these to the DCAT Project.  (Exhibit B-22, Attachment 2, p. 41)  

BC Hydro states the F2014 phase of Alternative B2 is identical to the DCAT Project and that the 

studies for the F2016 stage are still ongoing and will consider the second phase 230 kV 

transmission line routing as suggested in Alternative B2.  (Exhibit B-22, Attachment 2, p. 53) 

 

The lower direct capital cost of Alternative B2 as compared to the DCAT Project (Exhibit B-22, 

Attachment 2, p. 72, Table 10) refers to the F2016 phase of the project, because the first phase is 

identical to both.  (Exhibit B-22, Attachment 2, p. 53) 

 

BC Hydro does not provide much comment with respect to the performance characteristics of 

Alternative B2, but since the configuration of the first phase is identical to the DCAT Project, any 

differences will only arise at the F16 phase.  Therefore, the losses, the O&M and tax costs, the total 
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PV, the reliability, the land impact, and the timing of Alternative B2 are the same as the DCAT 

Project.  BC Hydro does not provide any comparisons regarding the second phase associated with 

each alternative other than a potential lower cost associated with Alternative B2.  (Exhibit B-22, 

Attachment 2, p. 53) 

 

5.3.4 Alternative B3 
 

BC Hydro states Alternative B3 is not practical because it eliminates a 138kV transmission line 

(1L361) which would need to be replaced in the near future because the transmission lines 

proposed in the F2016 stage of upgrading would not be able to provide post-contingency service to 

the load in the Tumbler Ridge, Chetwynd, Groundbirch and Dawson Creek areas by F2017 or F2018.  

(Exhibit B-22, Attachment 2, p. 43)  BC Hydro claims the solution to this problem is another 

transmission line either between GMS and WDM or between TAY and DAW.  BC Hydro does not 

provide any comparative analysis for Alternative B3 versus the DCAT Project because Alternative B3 

is considered to be not feasible. 

 

5.3.5 Alternative B4 
 

Alternative B4 has higher direct capital costs than the DCAT Project, at least in the first phase, 

primarily because of the construction of an additional 30 km of new 230kV double circuit 

transmission line.  (Exhibit B-22, Attachment 2, p. 54)  Although BC Hydro acknowledges that 

Alternative B4 required less 230kV transmission line for future upgrades, BC Hydro does not 

provide any detailed analysis to support its conclusion that direct capital costs would remain higher 

for Alternative B4, the estimates for which were “order of magnitude” estimates. 

 

BC Hydro stated that the existing CWD substation would not accommodate a new 230 kV line 

termination and a 230kV/138kV transformer, and that a new site would be required for the 

230kV/138kV facilities.  (Exhibit B-14, BCUC 2.5.2) 

 

BC Hydro further stated the losses for Alternative B4 were similar to the DCAT Project, but did not 

provide any support for this comparative statement.  (Exhibit B-30, BCUC 4.4.9)  Neither did 
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BC Hydro provide specific comment regarding the change in losses for supplying the CWD 

substation with a close-coupled 230kV supply rather than a 138 kV transmission line.  (Exhibit B-30, 

BCUC 4.4.6, 4.4.6.1) 

 

BC Hydro does not provide any assessment of the PV of O&M and taxes for Alternative B4.  

BC Hydro does not provide quantitative total PV comparisons between the DCAT Project and 

Alternative B4 and states only that Alternative B4 has a higher total PV cost than the DCAT Project 

because of higher “order of magnitude” estimated direct costs.  (Exhibit B-22, Attachment 2, p. 54) 

 
BC Hydro claims Alternative B4 has a lower level of reliability than the DCAT Project, particularly as 

to the effects on the supply to LAP substation and the Tumbler Ridge region.  (Exhibit B-22, 

Attachment 2, p. 54; Exhibit B-30, BCUC 4.4.7) 

 

BC Hydro states that Alternative B4 requires an additional 30 km of new 230 kV double circuit 

transmission line in Phase 1 as compared to the DCAT Project.  (Exhibit B-22, Attachment 2, p. 54)  

BC Hydro goes on to say that less right-of-way is required for Alternative B4 for future upgrades, 

but does not provide any quantitative assessment. 

 

Finally, BC Hydro states that Alternative B4 would not meet the required in-service date 

(Exhibit B-22, Attachment 2, p. 54), and states that the alternative was dependent on the 

construction of the WDM substation, scheduled for July 2014.  BC Hydro identifies a “F2017” 

(Exhibit B-22, Attachment 2, p. 72, Table 10) in-service date for Alternative B4 as compared to 

“Early F2015” for the DCAT Project, but does not provide any further support of this schedule. 

 

5.3.6 Alternative B5 
 

BC Hydro stated that the only difference between Alternative B4 and Alternative B5 was that 2L312 

would continue to serve the LAP substation from SNK in Alternative B5.  Therefore the constraint of 

the existing CWD substation to accommodate new 230kV facilities would be the same as for 

Alternative B4 and a new site would be required for the new 230kV/138kV facilities.  (Exhibit B-14, 

BCUC 2.5.2) 
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BC Hydro did not identify any other differences between Alternatives B4 and B5, so the evaluation 

of Alternative B5 as compared to the DCAT project is identical to the evaluation of Alternative B4. 

 

BC Hydro does not provide any assessment of the PV of O&M and taxes for Alternatives B1, B3, B4 

or B5.  Alternative B2 has the same infrastructure as the DCAT Project in the first phase, so the 

O&M and taxes should also be the same. 

 

5.3.7 Generation Based Alternatives 
 

Early in the proceeding, BC Hydro claimed that gas-fired generation solutions would not be in the 

interest of ratepayers because developing gas-fired generation in the Dawson Creek area would 

add additional generation in a region that is already rich in generation capacity, and would 

preclude BC Hydro from considering using gas-fired generation in other instances where gas 

resources may be the only feasible supply option or may provide much larger economic benefits.  

(Exhibit B-6, CEC 1.38.1)  Later, BC Hydro claimed it had not examined or evaluated natural gas 

generation alternatives within the Dawson Creek and Groundbirch areas.  (Exhibit B-15, CEA 2.5.4)  

Nevertheless, BC Hydro introduces two gas-fired generation alternatives, Alternatives G1 and G2, in 

Exhibit B-22. 

 

The direct capital costs of both Alternatives G1 and G2 are higher than the DCAT Project, but a 

detailed capital cost estimate was not provided by BC Hydro for these alternatives.  (Exhibit B-30-1, 

spreadsheet attachment to CEC 4.26.2) 

 

To compare the DCAT Project on an equal footing with the generation based alternative, BC Hydro 

creates a portfolio consisting of the DCAT Project and a pro-rata portion of a 250 MW CCGT 

generation resource located on the integrated system in the Kelly-Nicola region.  In the comparison 

of the generation based alternatives with the DCAT Project, BC Hydro also added a gas tolling 

charge to the DCAT Project portfolio for delivery of gas to this region.  (Exhibit B-30-1, spreadsheet 

attachment to CEC 4.26.2) 
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The effect of this capital cost assignment strategy is that the PV of the three 50 MW CCGT units for 

Alternative G1 is $411 million, while the pro-rata portion of the 250 MW CCGT assigned to the 

DCAT Project alternative is only $183 million.  (Exhibit B-30-1, spreadsheet attachment to CEC 

4.26.2)  This results in the PV of the capital cost of Alternative G1 as being $228 million greater than 

the identically-sized generation component cost assigned to the DCAT Project. 

 

The capital cost difference is even greater for Alternative G2, which has a capital cost PV of 

$630 million associated with the four 50 MW CCGT units and the single 100 MW SCGT (total 

300 MW).  The full capital cost (with a PV of $294 million) of the 250 MW CCGT was assigned to the 

DCAT Project.  No additional cost was assigned to the DCAT Project for the 50 MW difference 

compared to Alternative G2.  The PV of the capital cost of Alternative G1 is $336 million greater 

than the generation cost assigned to the DCAT Project. 

 

BC Hydro also added an additional $13 million (PV of $12 million) to each of the generation based 

alternatives for generator interconnection cost, but there was no interconnection cost added to 

the DCAT Project portfolio for the 250 MW CCGT.  (Exhibit B-30-1, spreadsheet attachment to 

CEC 4.26.2) 

 

BC Hydro quantifies the transmission losses for the DCAT Project for the comparison against the 

generation based alternatives, but BC Hydro does not specify whether the quantified DCAT Project 

losses also include the losses for the 138kV transmission lines between DAW, BMT and KIS because 

BC Hydro qualifies the analysis by stating the quantified DCAT Project losses are “230 kV 

transmission losses”.  (Exhibit B-22, Attachment 2, p. 63)  Since the generation based alternatives 

rely heavily on the existing 138 kV infrastructure, it is presumed those losses do include the 138kV 

transmission lines.  BC Hydro states that both generation based alternatives have lower losses than 

the DCAT Project.  However, in the evaluation, BC Hydro assigned a “losses credit” to the DCAT 

Project portfolio for reduced energy flow between the project area and the Kelly-Nicola area where 

the DCAT Project portfolio’s 250 MW CCGT would be situated.  After the application of this “losses 

credit” the DCAT Project portfolio has lower overall losses than Alternative G1, but remains higher 

than Alternative G2.  (Exhibit B-30-1, spreadsheet attachment to CEC 4.26.2) 
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For the generation based alternatives, BC Hydro performed an analysis that included fixed and 

variable O&M costs for both the alternative and the 250 MW CCGT that was added to the DCAT 

Project portfolio.  (Exhibit B-30-1, spreadsheet attachment to CEC 4.26.2)  In the case of Alternative 

G1, the PV of the fixed and variable O&M was $219 million compared to $87 million for the 

150 MW pro-rata portion of the DCAT Project portfolio’s 250 MW CCGT.  In the case of Alternative 

G2, the PV of the fixed and variable O&M was $311 million compared to $131 million for the full 

amount of the DCAT Project portfolio’s 250 MW CCGT. 

 

BC Hydro provides reasonably detailed PV cost evaluation for the generation based alternatives.  

BC Hydro claims the DCAT Project portfolio provides a lower PV cost than either generation based 

alternative as shown in the table below: 

 
Table 5.4 Comparison Summary 

 
Source:  Exhibit B-22, Attachment 2, p. 68 

 

In the table above, the “mid” and “low” columns represent BC Hydro’s “mid” and “low” natural gas 

price forecasts, DCAT Scenario 1 is a 150 MW pro-rata portion of a 250 MW CCGT in the Kelly 

Nicola region, and the DCAT Scenario 2 is the allocation of the whole 250 MW CCGT.  BC Hydro 

again cautions that the update evaluation is performed using the original load forecast, and the 

higher loads in the updated load forecast would be directionally worse for the generation based 

alternatives as compared to the DCAT Project because expanding generation local to the Dawson 

Creek area would be more costly than expanding supply on the integrated BC Hydro system. 

 

The selection of the CCGT and SCGT sizes for the generation based alternatives was driven by 

reliability considerations.  BC Hydro explains that in transmission-constrained regions, such as the 

Dawson Creek area, adding local gas-fired generation would require the installation of relatively 
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small units (e.g., 50 to 75 MW) in order to have redundancy such that an acceptable level of 

reliability can be achieved.  (Exhibit B-22, Attachment 2, p. 55)  However, the use of small gas-fired 

units, results in cost inefficiencies compared to larger units because of higher unit capital costs 

(e.g., typically $3000/kW for a 50 MW CCGT vs. $1450/kW for a 250 MW CCGT). 

 

BC Hydro’s reliability analysis of the generation based alternatives shows that the DCAT Project 

portfolio has better reliability than either one, based on EENS results.  (Exhibit B-22, Attachment 2, 

p. 63)  BC Hydro states Alternative G2 has better reliability than Alternative G1 because the latter 

only provides N-0 service to the Groundbirch area.  (Exhibit B-22, Attachment 2, p. 64) 

 

The N-1 capability of Alternative G1 is approximately 220 MW, because each of the three 50 MW 

CCGT’s is smaller than the largest transmission contingency of 80 MW.  (Exhibit B-22, 

Attachment 2, p. 61)  The 220 MW capability comes from the three 50 MW CCGTs plus the 70 MW 

N-1 capability of the existing transmission system.  The N-1 capability of Alternative G2 is 

approximately 350 MW, because the 100 MW SCGT becomes the dominant contingency, which 

allows the N-0 capability of the existing transmission system to be used.  (Exhibit B-22, 

Attachment 2, pp. 61-62)  The 350 MW capability comes from the four 50 MW CCGTs plus the 

150 MW N-0 capability of the existing transmission system. 

 

BC Hydro does not provide either a qualitative or quantitative assessment of land impacts for the 

generation based alternatives, aside from identifying the need for a new generation site and rights-

of-way for associated transmission lines (Exhibit B-22, Attachment 2, p. 72), nor is there any 

comparison provided with the DCAT Project. 

 

For the generation based alternatives, BC Hydro states that its assumption of a five year 

implementation period for either a CCGT or SCGT could be decreased somewhat through advanced 

planning and expedited approvals.  Even with reduced lead times, it states the earliest practical 

implementation date for a CCGT is F2017 and for a SCGT is F2016.  (Exhibit B-22, Attachment 2, 

pp. 60-61)  BC Hydro also states the generation based alternatives could not meet the expected 

Dawson Creek area load growth in the near term to the same degree as the DCAT Project, and 

would result in significant load service shortfalls in years F2016 and F2017. 
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BCPSO asserts serious flaws exist in BC Hydro’s insistence upon a gas-on-gas comparison and 

furthermore that it is disingenuous for BC Hydro to assume for the purposes of the economic 

comparisons with gas-fired generation, that the energy supplied to the area for the DCAT Project 

portfolio will be sourced from natural gas.  BCPSO claims that if the comparison of the cost of the 

DCAT Project portfolio is made with the two alternate sources of energy, the gas-fired alternative 

has the lower net present value.  (BCPSO Final Submission, p. 12) 

 

CEC submits the evidence shows that local generation might well provide a lower cost option 

providing service at the N-1 standard with lower long term transmission cost investment, but that 

the local generation options using natural gas fuel for generation are not the optimal location for 

the limited amount of natural gas fuelled generation which BC Hydro may have available within its 

overall portfolio.  CEC also claims that building a local generation option in a reasonable timeframe 

to avoid the more expensive DCAT Project would not be possible.  (CEC Final Submission, p. 5) 

 

In reply, BC Hydro counters that there is no “serious flaw” in its analysis as suggested by BCPSO and 

that using the cost of new clean energy would not provide a helpful comparison because 

BC Hydro’s new forecast arising from the revised Electricity Self Sufficiency Regulation and SD 

No. 10 suggests the system has, and will continue to have, surplus capacity for several years.  (BC 

Hydro Reply Submission, p. 7) 

 

5.3.8 F2016 Upgrades – Phase 2 GDAT 
 

None of the transmission alternatives studied by BC Hydro, including the DCAT Project, provide N-1 

service to new Gas Producer Loads beyond F2015 and require some additional upgrades for N-1 

service to be available for all loads by F2016.  BC Hydro states that the ultimate DCAT Project, 

including the F2016 Phase 2 GDAT project, is used as the basis of comparison for the considered 

alternatives.  (Exhibit B-22, Attachment 2, p. 38)  The exact configuration of the F2016 stage is not 

certain, although for the purposes of evaluation, BC Hydro assumes the GDAT project to consist of 

a new 73 km, 230kV transmission line from GMS to SNK, a new 30 km 230kV transmission line from 

SNK to SLS, expansion at GMS for an additional 230kV line position and replacement of 
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500kV/230kV transformers, and additional line positions at SNK and SLS.  (Exhibit B-1, p. 3-7)  

BC Hydro emphasizes that the Phase 2 GDAT project is still in the study phase and not yet defined.  

(Exhibit B-22, Attachment 2, p. 7, pp. 73-74) 

 

Even though the configuration of the F2016 phase of the GDAT project cannot be defined at this 

time, BC Hydro assigns system configurations for the F2016 phase of the transmission based 

alternatives as follows: 

 

 Alternative 2:  GDAT, same as F2016 phase for the DCAT Project (Exhibit B-22, 
Attachment 2, p. 38); 

 Alternative B1:  a new 230kV transmission line from GMS to SNK to the tap on 2L312 near 
the LAP substation, and either continue to utilize a tap from one of the 230kV transmission 
lines to supply the LAP substation, or construct a new 230kV switching station at the 
location of the tap on 2L312; also expansion at GMS for an additional 230kV line position 
and replacement of 500kV/230kV transformers, and additional line positions at SNK and the 
new Groundbirch substation (Exhibit B-22, Attachment 2, p. 40); 

 Alternative B2:  a new 230kV transmission line from GMS to WDM to SLS; also expansion at 
GMS for an additional 230kV line position and replacement of 500kV/230kV transformers, 
and additional line positions at WDM and the new SLS substation (Exhibit B-22, 
Attachment 2, p. 41); 

 Alternatives B3, B4 and B5:  a new 230kV transmission line from GMS to WDM; also 
expansion at GMS for an additional 230kV line position and replacement of 500kV/230kV 
transformers, and additional line positions at WDM (Exhibit B-22, Attachment 2, pp. 43, 45 
and 47). 

 

Commission Determination 

 

Given the evidence available, the Commission Panel finds that Project Alternative 1, as proposed 

by BC Hydro, while not the least expensive option, is the most cost-effective transmission 

reinforcement alternative, as it provides significant flexibility to meet future anticipated growth, 

considering the available options.  Nonetheless, the Panel finds considering a phased project such 

as DCAT and GDAT most challenging from the regulatory perspective, especially in the absence of 

an approved IRP. 
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The Panel observes this project has been approached on a phased basis, without sufficient 

evidence as to how the DCAT Project fits into long term planning.  Without this evidence, the Panel 

is inclined to consider the DCAT Project as being flexible, and able to meet various potential longer 

term objectives.  The future uncertainty is evident in the fact that, even if approved, the DCAT 

Project will be closely followed by a second phase to reinforce the service provided by the DCAT 

Project.  Furthermore, the second phase, the need for which will be dependent on the load 

forecast, is still not defined.  On the positive side, the phased approach allows for a gradual build-

out of the system as load materializes, and could reduce the probability of stranded investment or 

overbuilding.  Nevertheless, shortcomings of the phased approach have made themselves 

apparent. 

 

Specifically turning to the alternatives introduced by BC Hydro in Exhibit B-22, the Commission 

Panel notes an inconsistent approach to the evaluation, conflicting statements regarding certain 

alternatives, consideration of non-feasible solutions, and the absence of consideration of other 

solutions.  The Panel attributes these inconsistencies to the phased approach to this project. 

 

When evaluating alternatives G1 and G2, BC Hydro has assigned significantly higher capital costs to 

these scenarios than it does to constructing what should be identical generation capacity in the 

Kelley-Nicola region.  The Panel questions the basis for this comparison.  Further, the Panel agrees 

with the BCPSO that in all likelihood, if BC Hydro needs extra generation capacity to supply load to 

the DCAT customers, it would not be sourced from natural gas.  A better understanding could have 

been gained of the generation alternatives, if BC Hydro had also provided a comparison to 

scenarios where additional generation required for Alternative 1 comes from upgrading existing 

facilities – such as John Hart, for example  – or purchasing additional energy on the open market.  

In addition, the analysis should include the full cost of the options being compared, which means 

not just the capital costs, but all the costs of generation. 

 

The Panel recommends that if natural gas fired generation alternatives are to be considered for 

GDAT, they are to be compared on a consistent and transparent basis.  Regardless of the 

economics of these alternatives, there is significant uncertainty regarding when and where to use 

natural gas fired generation.  The Commission Panel considers that the proposed phased approach 
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provides BC Hydro with sufficient flexibility for the growth in the area as well as CEA compliance. 

 

With regard to Alternative B1, the Commission Panel notes that BC Hydro states it dismissed 

Alternative B1 in the planning phase, but this alternative is not listed as one of the dismissed 

options in the Appendix B of the System Planning Report in the Application. 

 

The introduction of Alternative B2 does not seem to fit in the overall scheme of presenting 

alternatives to the proposed project because it is identical to the DCAT Project before this Panel.  

Any differences will only arise in the F2016 phase, which may be the subject of a separate 

application.  Similarly BC Hydro also introduces Alternative B3, apparently in response to 

suggestions in IRs, but then declares the alternative to be not feasible and provided no further 

comparative analysis.  The usefulness of advancing both these alternatives is questionable.  The 

Panel would have found it far more helpful if the alternatives were feasible alternatives to Dawson 

Creek and Groundbirch area load growth for the first phase of construction.  For instance, it is not 

apparent why BC Hydro has not considered different configurations, such as a single 230kV 

transmission line from LAP to BMT or DAW and then to TAY. 

 

Such different configurations present different options for the F2016 phase, and possibly for the 

future transmission system configuration in that area and could minimize or even eliminate the 

230 kV expansion at BMT, and significantly address local landowner concerns and past BC Hydro 

commitments and replace these with a 230 kV expansion at DAW and TAY.  The long term planning 

progression would be more readily apparent than the phased approach inherent in the DCAT 

Project. 

 

A significant feature of all the “B” transmission alternatives that does not appear to be a part of the 

DCAT Project, or Alternative A1, is the Groundbirch substation, sometimes in addition to, and 

sometimes instead of the SLS substation.  BC Hydro’s own evidence states that at the time of the 

Application, it had insufficient knowledge of the location and configuration of customer loads to 

adequately identify the requirements for a substation in the Groundbirch area.  The evidence also 

shows potential cost savings and equipment reduction by consolidating the SLS and Groundbirch 

substation at a single location.  The Panel expects BC Hydro to adopt the most cost-effective 
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approach. 

 

Regarding the valuation of losses, the Panel agrees with the CEC that the Government’s recent LNG 

policy of allowing natural gas generation for the LNG facilities to be categorized as clean energy 

creates the condition to allow BC Hydro’s load resource balance to be in energy surplus at least 

until F2022.  With respect to BC Hydro’s treatment of transmission losses, the Commission Panel 

notes that the selection of the preferred alternative is very sensitive to the value of losses as 

described below. 

 

In the Application, it is shown that although the PV of the capital cost of Alternative 1 is $51 million 

greater than that of Alternative 2, the Project Total PV (which includes Capital, O&M, Tax and 

System Losses) of Alternative 1 is $12 million less than that for Alternative 2.  In this swing of 

$63 million in the comparative PV of the two alternatives, system losses account for a $69 million 

increase in the PV of Alternative 2.  The sensitivity to loss valuation is then evident by BC Hydro’s 

own evaluation that the PV cost of both options becomes roughly equal if the BC Hydro system is in 

energy surplus until F2017, suggesting that the value of the incremental losses associated with 

Alternative 2 has decreased by $12 million, from $69 million to $57 million.  Furthermore, the PV 

cost of Alternative 2 is approximately $10 million less than that of the DCAT Project if the BC Hydro 

system is in energy surplus until F2022. 

 

However, identifying F2017 as the year in which the energy surplus is exhausted may be 

pessimistic, as that assumption is based on both the Douglas Channel LNG facility and the Kitimat 

LNG facility coming on-line in F2017.  If the Kitimat LNG facility is delayed or the LNG projects are 

self-supplied, the energy surplus could exist until F2022.  The Commission Panel is concerned that 

BC Hydro did not provide a quantitative evaluation for the continued preference for the DCAT 

Project in the face of losses valuation being driven by surplus condition of the system energy load 

resource balance beyond F2017, and that the DCAT Project may no longer be the lowest PV cost 

alternative in that situation. 
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6.0 PROJECT COSTING, SCHEDULE AND RISK MANAGEMENT 
 

This section reviews the project cost estimates, schedule and various risk management aspects to 

determine whether BC Hydro has sufficiently addressed these issues. 

 

6.1 Project Costs 
 

BC Hydro provides a summary of the Project cost estimate, showing both the P50 Cost Estimate 

and P90 Cost Estimate based on an in-service date of April 30, 2014 as shown below: 

 
Table 6.1 Project Cost Schedule 

 PROJECT COMPONENT - DCAT 
CONSTRUCTION 

AMOUNT 
($ million) 

1 Direct Definition Phase Costs 6.6 

2 Direct Construction and Materials Cost 127.6 

3 Project Management, Engineering, 
Property, Consultation, Environment  34.1 

4 Sub-total: Direct Costs Before Contingency 168.3 

5 Project Contingency on P50 Cost Estimate 28.6 

6 Inflation (Note 1) 7.2 

7 Sub-total: Direct Costs 203.0 

8 Capital Overhead (Note 2) 7.6 

9 IDC (Note 3) 9.5 

10 Dismantling Costs (Note 4) 2.2 

11 Total P50 Cost Estimate 222.3 

12 Incremental Project Contingency (Project 
Reserve) 

32.4 

13 Incremental Capital Overhead due to 
Project Reserve 1.2 

14 Incremental IDC due to Project Reserve 1.34 

15 Incremental Dismantling Contingency 
(Reserve) (Note 4) 

0.2 

16 P90 Cost Estimate 257.4 

 Source:  Exhibit B-1-3, p. 4-24 
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The CEC submits that the Commission can accept the costs and schedule for the DCAT Project as 

proposed by BC Hydro.  (CEC Final Submission, p. 22) 

 

The CEA submits it agrees that BC Hydro has chosen the alternative with the most reasonable cost 

that can still accomplish the upgrading of the area service in a reasonable staged manner, in 

keeping with the anticipated growth of the load in the area.  (CEA Final Submission, p. 3) 

 

6.2 Project Schedule 
 

BC Hydro states the planned in-service date for the Project is April 30, 2014.  The preliminary major 

project milestones are set out below: 

 
Table 6.2 Project Major Milestones 

 Milestone Date 

1 Anticipated Approval by the BCUC September 2012 

2 Engineering Detailed Design (start) July 2011 

3 Route Staking and Clearing (earliest 
start) 

November 2012 

4 Construction start December 2012 

5 In service April 2014 

 Source:  Exhibit B-1-3, p. 4-25 

 

AMPC submits that the project should be delayed to allow for a comprehensive tariff review.  

AMPC further states it is a delay that customers have contingency plans for.  “They will incur extra 

costs if the Commission does not provide the decision they expect, or does not provide it in the 

timeline expected.”  Finally, APMC submits there is no entitlement to outcomes or timelines, only 

to fair and reasonable process.  “Given the larger, potentially unnecessary, costs facing ratepayers, 

they deserve the full benefit of the Commission’s process.”  (AMPC Final Submission, p. 21) 

 

WMFN submits that the CPCN should be delayed in order to provide time for more meaningful 

consultation and impact assessment.  (WMFN Final Submission, p. 65) 
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The City of Dawson Creek submits that the evidence on record overwhelmingly supports a 

conclusion that the DCAT Project is necessary, and in the public interest, and that the DCAT Project 

should proceed without further delay.  (City of Dawson Creek Final Submission, p. 8) 

 

6.3 Permits and Approvals 
 

BC Hydro states it will ensure that all required permits and approvals required prior to completion 

of the 230 kV transmission lines, SLS and expansion of BMT and DAW substations are secured, and 

that all work meets regulatory, statutory and safety standards.  (Exhibit B-1, p. 4-26) 

 

6.4 Risk Management 
 

BC Hydro states it has identified and assessed risks that may be relevant to the assessment of the 

public convenience and necessity, and developed mitigation plans for managing those risks.  Risk 

identification and mitigation is an ongoing process and the Project team will continue to identify 

risks and mitigation measures throughout the Project Definition phase and, if approved, the 

Implementation phase.  It is expected that the risks and mitigation strategies will change as the 

Project moves through its phases.  For this reason, risk identification, mitigation, and regular 

progress monitoring are established processes that are being closely followed.  (Exhibit B-1, p. 7-1) 

 

BC Hydro submits the primary uncertainties associated with the assessment that the Project is in 

the public convenience and necessity arise in the following areas: 

 

 Need for the Project; 

 Cost of the Project; 

 Adequacy of the Project; 

 Timeliness of Project Completion; 

 Safety of the Project; and 

 Environmental Impacts of the Project.  (Exhibit B-1, p. 7-1) 
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The need for the Project has already been reviewed in Section 3.0, including the load forecast risk 

and the urgency of the system upgrade.  The environmental impacts will be considered in 

Section 7.5.  The Panel determinations throughout this Decision will have some impact on 

BC Hydro’s project schedule.  This section will further focus on the cost risks of the Project, load 

related risks and adequacy and safety of service. 

 

6.4.1 Cost Risk of the Project 
 

BC Hydro states the security arrangements it has adapted for this project provide that the risk of 

60 percent of the actual cost of the Project will be taken by those new customers for whom it is 

being built.  To control their exposure and the exposure of existing customers to the 40 percent of 

Project costs which would affect them, BC Hydro has robust cost risk management programs that 

can be grouped into two broad categories:  risks that may occur due to procurement issues, and 

those issues that may be encountered during the detailed design or construction of the Project and 

may require a change.  (Exhibit B-1, p. 7-2) 

 

6.4.1.1 Procurement and Resource Availability Risks 
 

BC Hydro states that examples of procurement and resource risks include: 

 

 Availability of contractor resources including local accommodation due to extensive 
industrial and construction activities in the area; 

 Higher than expected bid prices due to uncertainty in steel pole prices and/or potential for 
high demand of labour. 

 

BC Hydro states the cost estimate prepared for the Project incorporates knowledge gained from 

work implemented on other BC Hydro transmission projects and includes appropriate 

contingencies to accommodate the known and unknown cost risks of the Project.  However, there 

is always uncertainty in future pricing, whether it is due to currency fluctuations or increasing 

demand for steel.  The large number of upcoming transmission line projects in BC, as well as North 

America, could also affect the availability of skilled labour required to construct the Project.  

(Exhibit B-1, p. 7-3) 
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To reduce the risk that cost estimates would be incorrect, the contingency used in the cost 

estimate was developed using range estimating techniques (Monte Carlo simulation) that take into 

consideration the differing levels of uncertainty in the various scope items in the estimates.  

Estimate scope items are given ranges including the lower cost, the higher cost and the most likely 

cost.  These ranges are converted to probability curves for the scope items and subject to 

simulation algorithms that ultimately generate an overall probability curve for the Project 

estimates.  From this curve, values are taken that are used to produce the P50 Cost Estimate and 

the P90 Cost Estimate.  (Exhibit B-1, p. 7-3) 

 

In addition to managing the contingency through use of Monte Carlo simulations, the estimate of 

BC Hydro’s engineering consultant, SNC-Lavalin’s was independently reviewed by BC Hydro 

Transmission Engineering.  BC Hydro found the estimate to be within the accuracy level of the cost 

estimate, and that the contingency analysis was performed in an appropriate manner, similar to 

what BC Hydro would perform for a project of this size and scope.  (Exhibit B-1, p. 7-3) 

 

BC Hydro explains that the preferred procurement strategy for this project is design-bid-build 

(DBB), thus providing BC Hydro with the ability to address the schedule risk more effectively.  DBB 

can reduce the overall project timeline because it could permit procurement and construction to 

proceed on portions of the Project where design has been completed, while design on other 

remaining portions is ongoing.  Additional benefits of the DBB option would be the ability to use 

BC Hydro’s blanket order pricing for most of the major equipment requirement.  As well, BC Hydro 

would more effectively manage Aboriginal engagement by leveraging direct award opportunities.  

(Exhibit B-1, p. 7-4) 

 

6.4.1.2 Construction and Design Related Risks 
 

BC Hydro states there are many construction and design related risks such as: scheduling system 

outages; discovery of bird nests while clearing; inability to use the Ministry of Transportation (MoT) 

ROW due to policy issues; discovery of geotechnical conditions during engineering; adverse 

weather; or triggering of an environmental assessment under the Canadian Environmental 
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Assessment Act.  (Exhibit B-1, p. 7-4) 

 

BC Hydro explains that many of the issues identified are inherent to the nature of a linear corridor 

project.  Conditions will vary along the entire length of the corridor and issues may be detected any 

time during the detailed design and construction, however some general measures related to the 

development of the Project schedule and cost estimate can also mitigate the potential effects.  

(Exhibit B-1, p. 7-4) 

 

BC Hydro further states that managing the schedule can also mitigate the impacts of these risks on 

the costs of the Project by reducing the need for change orders such as:  Project critical path 

identification; due diligence concerning contractors such as: a review of historic performance; 

resourcing; financing; and flexibility to shift work activities and plans to recover lost schedule.  

(Exhibit B-1, p. 7-5) 

 

The CEC submits that the risk summary and BC Hydro’s proposed management and control as well 

as assessment of impact and probability is reasonable for the issues summarized in the table.  The 

CEC submits the Commission can rely on the BC Hydro risk management with regard to its approval 

of the DCAT Project.  (CEC Final Submission, p. 22) 

 

6.4.2 Load Related Risks 
 

BC Hydro states that to ensure its existing customers are not exposed to undue load related risk it 

has asked the industrial customers that are seeking more than 10 MW of power to provide security 

for their pro rata share for the costs of the Project.  The sum of the pro rata shares of each of the 

five large customers will be equal to 60 percent of the cost of the Project.  (Exhibit B-1, p. 2-19) 

 

BC Hydro confirmed that currently five industrial customers are seeking 10 MW or more power.  

Their aggregate load is reflected in Base Case Gas Producers Forecast as 92 MW and 147 MW in 

F2012 and F2027 respectively which is 60 percent and 53 percent of the total forecast in those 

years.  (Exhibit B-5, BCUC 1.38.2.1)  BC Hydro has filed confidentially five letters of support that 

were signed by parties over the August-September 2011 period.  These letters of support address 
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both the security for system reinforcement required to supply electricity and commercial 

arrangements for pre-ordering equipment.  (Exhibit B-5, BCUC 1.38.2.3) 

 

In accordance with the signed letters, BC Hydro will work with each customer to determine or 

confirm the final amount of security and a mutually acceptable form of security in reflection of 

prior discussions.  In the normal course of events, BC Hydro would not be ordering equipment of 

the type required for the DCAT Project until it has received a CPCN.  In this case, however, 

BC Hydro is prepared to pre-order equipment to meet customers’ in-service dates providing the 

customers agree to provide additional security.  These arrangements were also addressed in the 

signed letters. 

 

On July 4, 2012, BC Hydro filed a Securities Arrangements Update with the Commission.  

(Exhibit B-31)  Highlights of that update were as follows: 

 

Shell Canada Ltd. 

Shell has executed a facilities agreement with BC Hydro in the form required by TS 6 in connection 

with its full anticipated requirements of 120 MW.  A redacted copy of the unsigned agreement and 

an Escrow Agreement executed between BC Hydro, Shell Canada Ltd. and Davis & Co. LLP were 

included as Attachments 1 and 2 respectively.  The estimated dollar commitments are shown 

below: 

 The estimated cost for the Basic Transmission Extension is $12.7 million plus 12 percent 
HST.  Shell is required to provide cash contribution for this cost. 

 The estimated cost for the System Reinforcement is $99.9 million.  Shell is required to 
provide security for this cost.  This System Reinforcement cost is composed of an 
Interconnection System Reinforcement of $11.5 million and Shell share of the anticipated 
DCAT Project cost allocated to new customers ($131.5 million) of $88.4 million. 

 

The final amount owed to BC Hydro will be based on actual costs using BC Hydro’s standard charge 

out rates for external customers less any pre-payments made by the customer. 
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Murphy Oil Company 

Murphy has entered into a letter agreement with BC Hydro pursuant to which it agreed to provide 

security in connection with 20.6 MW load to be served by the DCAT Project.  An executed copy of 

that Security Agreement was enclosed as Attachment 3 to Exhibit B-31. 

 

Encana Corporation 

BC Hydro states it has presented Encana with the final form of a letter agreement pursuant to 

which Encana will agree to provide security in connection with 13.9 MW of load to be served by the 

DCAT Project. 

 

ARC Resources Ltd. 

BC Hydro states it is finalizing the details with ARC Resources Ltd. to enter into a letter agreement 

pursuant to which it will agree to provide security in connection with 10 MW of load to be served 

by the DCAT Project. 

 

Air Liquide Canada 

BC Hydro states that its discussions with Air Liquide, which is anticipating an approval for its 

Phase 2 project (7 MW), continue.  Air Liquide is expected to enter into a security agreement with 

BC Hydro, pursuant to which it will provide security in connection with 14 MW of load to be served 

by the DCAT Project. 

 

In summary, BC Hydro states the aggregate security it expects to obtain is $131.5 million in 

connection with the DCAT Project.  BC Hydro further states that this security will be available to 

offset the costs of the DCAT Project whether or not the shale gas projects giving rise to the 

anticipated new load ultimately proceed or not.   

 

On July 20, 2012, BC Hydro confirmed that security arrangements have been entered into with 

EnCana Power and Processing ULC (EnCana) and ARC Resources General Partnership.  BC Hydro 

states these agreements now increase the amount of binding commitments obtained to $121.2 M 

or approximately 92 percent of the DCAT costs allocated to the new customers.  (Exhibit B-45) 
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6.4.3 Adequacy of the Project and Safety of Service 
 

BC Hydro states there is a risk that the Project is not adequate to meet accelerating load growth as 

identified in section 3.6. BC Hydro is managing this risk by actively developing the F2016 stage and 

undertaking the Project in a manner that is completely supportive of future reinforcement through 

the F2016 stage.  BC Hydro asserts that no other configuration of the Project has been identified 

that would provide better protection against this risk.  (Exhibit B-1, pp. 7-5 to 7-6) 

 

The following three factors contribute to potential safety risks of the DCAT Project, in addition to 

those typically encountered on any transmission construction project: 

 

 The existing 138 kV transmission lines must remain in service during construction; 

 Portions of the line run parallel to, and cross, Highway 97; and 

 The use of helicopters for some portions of the work will be required.  (Exhibit B-1, p. 7-6) 

 

BC Hydro has addressed its worker safety and public safety mitigation in the Risk management 

Summary shown in Table 7-1.  (Exhibit B-1, p. 7-11)  BC Hydro submits it has committed to ensuring 

that all work on the DCAT Project meets safety standards and notes that no-one has contended this 

matter.  (BC Hydro Final Submission, p. 12) 

 

6.4.4 Interveners Submissions on Risk 
 

CEC submits that on balance of the evidence it believes that the load forecast provided supports 

the case for the need for an energy supply project and by implication the DCAT Project subject to 

satisfaction of other criteria.  The CEC notes that the natural gas price risk in the load forecast is a 

critical area for the Commission to be concerned with and the Commission may want to look at 

conditions which may mitigate some of these risks.  The CEC further submits the level of 

disadvantage to the customers providing security for the transmission system is miniscule based on 

the known reliability of the BC Hydro transmission lines, over 99.9 percent.  The consequence is 

that the customer risk reward balance is skewed toward the gas producers.  The Commission may 
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want to closely examine this concern along with other fairness concerns.  (CEC Final Submission, 

pp. 9-10 to 9-11) 

 

BCPSO submits that notwithstanding the uncertainties associated with BC Hydro’s forecasts that 

are meant to justify this project, the $131.5 M in security that BC Hydro has secured does not 

sufficiently cover what is at risk for existing ratepayers.  BCPSO further submits that overall 

BC Hydro’s case for the DCAT Project hinges on loads evolving as anticipated in BC Hydro’s Base 

Load Forecast and very little variation is required before ratepayers face the cost stranded assists.  

BCPSO suggests that an examination of the merits of this Application requires the Commission to 

determine whether that Load Forecast is reasonable given the significant risks errors pose to 

ratepayers and a careful, meticulous consideration of the trade-offs between costs, reliability, and 

the potential that this might be a circumstance where BC Hydro’s limited ability to use gas-fired 

generation is best employed.  (BCPSO Final Submission, pp. 4, 12-13) 

 

Commission Determination 

 

The Commission Panel recognizes project cost risks inherent in schedule delays, and the 

government’s objective under SD No. 9 to support economic development in the province 

expeditiously.  However, the Panel has already found that the DCAT Project, while needed, must 

not necessarily be in service by April 30, 2014.  Furthermore, determination in Section 9.0, 

respecting First Nations Consultation will also impact the project schedule to some degree. 

 

In summary, the Panel acknowledges the various risks for the Project, as identified by the Parties.  

These risks relate primarily to timing, cost increases due to potential delays, and the load forecasts.  

However, the Panel is satisfied that these risks can be mitigated or managed as outlined by 

BC Hydro.  This finding is subject to further discussion in Sections 7.0, 8.0, and 9.0. 
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7.0 CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY CONSIDERATIONS 
 

In this section the Panel will consider the nature of “public” and what constitutes public interest 

issues.  These issues include adequacy of the consultation process, obligation to serve, whether the 

Project is aligned with the CEA and other government policy, environmental issues and systemic 

impact. 

 

7.1 Who is the Public and What are the Public Interest Issues 
 

The Panel is guided by section 46 of the UCA, which provides that the Panel must consider those 

who receive or may receive service from BC Hydro, the CEA and BC’s energy objectives.  Public 

interest issues are often competing, and the Panel is compelled to consider a variety of rivalling 

public interests that include: 

 

 the need for the project in the community to be served; 

 the cost of a project and the impact on rates; 

 whether a project is viable in the long term, or whether it will become a stranded asset, 
which may impact ratepayers; 

 geographic discrimination in the level of electrical service to customers throughout the 
province; 

 the safety and reliability of the current service and the proposed project; 

 the environmental impact of the construction and operation of the Project; 

 the impact of the project on neighbouring properties; and 

 the impact of the project on First Nations communities, and whether the Applicant has 
adequately identified, consulted and, if necessary, accommodated any impacted First 
Nations Community. 

 

The Supreme Court of Canada is clear, that there is no recipe for the determination of what ‘public 

convenience and necessity’ means.  Each situation must be determined by the Commission, and 

cannot be determined without a substantial amount of administrative discretion, based on the 

particular facts of the application and in context of the regulatory framework (Union Gas Co. of 

Canada Ltd. v. Sydenham Gas & Petroleum Co. [1957] S.C.R. 185 (S.C.C.).  Whether an application 



96 
 
 
meets the test of the public convenience and necessity is not a simple objective fact, but is a 

matter of opinion. 

 

BC Hydro sets out who it considers to be stakeholders with an interest in this application.  

(Exhibit B-1, p. 6-26)  These stakeholders include: 

 

1. Neighbouring property owners; 

2. MLA’s for the project area, and their staff; 

3. Peace River Regional District and their board of directors (PRRD); 

4. Senior staff and elected officials for the City of Dawson Creek, Town of Pouce Coupe and 
the City of Chetwynd; 

5. Montney gas producers active in the Project area; 

6. Metis; 

7. Crown land tenure holder (trappers, grazers, etc.); 

8. Local environmental and community non-profit non-governmental organizations (NGO’)s; 

9. Members of the general public in the Project area; and 

10. Local and regional media. 

 

In addition, BC Hydro has identified a number of First Nation’s stakeholders, dealt with in 

Section 9.0. 

 

Commission Determination 

 

The Commission Panel acknowledges that given the requirements of the UCA and relevant 

jurisprudence, the finding of a project to be in the public interest is an evidence based process. 

 

With respect to identification of stakeholders, and the ‘public’, the Panel finds that BC Hydro has 

been reasonable.  With respect to the public interest issues, further questions that arise.  Is the 

Project that is chosen for the application the best alternative?  Will it meet the anticipated needs 

for the business and residential community in the Dawson Creek area?  What are the anticipated 
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needs for the business and residential community, and is that need consistent over the long term?  

Does it meet BC’s Clean Energy objectives?  Who is the public?  Have the relevant stakeholders 

been identified and consulted?  The public interest is always a matter of interpretation, and 

considers the customers who are supported by the project, the community, and the stakeholders 

who are impacted by the project.  This framework sets limitations on the scope of the review of the 

Application.  Although this Application was initially complicated by the controversy surrounding the 

nature of the business of the new customers who are the driving force behind the need for the 

DCAT Project, the Panel must make its decision about whether the Project is in the public interest 

within the context of the Project itself, and not within the context of the business of the new 

customers. 

 

7.2 Adequacy of Public Consultation 
 

This section addresses the adequacy of the Applicant’s efforts to consult the public.  For public 

consultation to be adequate, the Panel considers that an active two-way approach is appropriate.  

The intent of the consultation process, as informed by the CPCN application guidelines is to identify 

the public who may be impacted by the Project, inform those stakeholders with a description of the 

project, and feasible project alternatives, and identify project risks to those stakeholders.  

Respecting the two-way process, an Applicant must not only inform, but must also provide 

meaningful opportunity for input and feedback from stakeholders. 

 

The Applicant is expected to identify potential risks and measures that the Applicant has taken to 

mitigate those Project risks.  Additionally, the Applicant is also expected to address other issues 

and concerns identified by stakeholders, during the consultation process, whether by describing 

measures taken to alleviate the issue, or by providing explanation as to why no further action is 

required. 

 

In reviewing the relevant evidence for proof of adequacy of public consultation, this Panel will 

consider both the quantity and quality of consultation efforts.  It is apparent, by the sheer numbers 

and diversity of the list of Interveners registered in this Application, the community affected by the 

potential Project is aware of DCAT.  Interveners include municipal government, private land 
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owners, industrial and commercial users, First Nations, and a variety of NGO’s, including BCPSO, 

and BCSEA. 

 

BC Hydro lists the many activities it has conducted to consult stakeholders respecting the Project.  

It’s public engagement activities included:  letters and notifications; presentations and meetings; 

Project website; Project update information sheets; newspaper and radio advertisements; public 

open houses; and published media interviews with BC Hydro regarding the Project.  This 

engagement process was used to introduce the Project and to obtain feedback for the reference 

route and substation locations.  (Exhibit B-1, pp. 6-27 to 6-28) 

 

BC Hydro identified potential impacted home owners as key stakeholders.  (Exhibit B-1, p. 6-29)  

The Robinsons, home owners who are self-identified as impacted key stakeholders, registered as 

Interveners.  The Robinsons own land adjacent to the BMT proposed site 1.  Approval and 

development of site 1 would result in the Applicant needing some of the Robinsons’ property, in 

order to facilitate the development.  The Robinsons suggest that proposed Site 2 option would also 

impact their land.  The Robinsons have two issues with this Project:  first, whether the proposed 

BMT expansion is necessary at all, and second, whether it could be constructed on a different site.  

(Exhibit C11-1; Exhibit C11-6, p. 1) 

 

Although BC Hydro has not specifically addressed the Robinsons’ evidence directly, Table 6-6 in the 

Application lists a summary of issues identified through the public engagement process.  Item 1 

identified the concern that the Project is not needed, and addressed that concern.  Item 2 

addressed the concern that the Hydro line should be on the highway road allowance not on private 

property.  BC Hydro noted the need to balance a number of competing issues, including 

environmental and First Nations impacts in determining the route.  Under the heading of 

Environment, property owners identified the issue that the right of way would have a negative 

impact on wildlife in the area.  The Applicant responded that no habitats critical to wildlife species 

at risk have been identified along the route.  In response to pole placement, noise issues, and the 

visual impact, BC Hydro responded that it would work with owners on pole placement, that 

conductor design has been chosen to minimize line noise, and that efforts, such as potentially 

leaving a tree screen will be made to mitigate the visual impact.  In terms of the impact of a new 
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line to a property owner’s health, BC Hydro states that it is guided by the opinions of such agencies 

as the World Health Organization, which opines that Electric and Magnetic Fields (EMF) levels 

created by power lines do not pose a health risk to humans or livestock.  (Exhibit B-1, Table 6-6, 

pp. 6-41 to 6-46) 

 

Commission Determination 

 

The Commission Panel finds that BC Hydro has adequately consulted the public.  While the 

Commission Panel acknowledges the Robinsons concerns, especially their concern that the Bear 

Mountain Terminal site plan has increased substantially, the Panel notes that it must consider all 

stakeholder interests, and balance sometimes competing interests.  Although the specific evidence 

of BC Hydro respecting the Robinsons’ consultation process was not entered into evidence, save 

and except BC Hydro’s suggestion that the Robinsons were consulted, the Panel accepts BC Hydro’s 

evidence of plans to mitigate impact on neighbouring properties.  The Panel directs BC Hydro to 

specifically follow through on its plan to build a berm and/or a hedge to provide a visual and 

noise barrier between the BMT site plan and the Robinsons’ property.  The Panel accepts 

BC Hydro’s evidence that this property is the best location for the expansion of BMT, and finds no 

evidence to support the Robinsons’ contention that the Project should be expanded on another 

neighbour’s property. 

 

7.3 Obligation to Serve 
 

This section deals with BC Hydro’s obligation to serve, in the context of public interest.  Does 

BC Hydro have an absolute obligation to serve all customers, or are there underlying conditions? 

 

BC Hydro provides that all members of BC Hydro’s rate classes, regardless of when they joined the 

rate class, are entitled to receive benefits of low cost heritage energy.  (Exhibit B-22, p. 4)  BC Hydro 

further suggests that new load ought not to be discriminated against, with respect to rate or 

service.  “BC Hydro’s rates, and the related terms and conditions of service, do not distinguish 

between customers based on the use to which power is put.”  (Exhibit B-22, p. 5)  Such a distinction 

would be a significant deviation from its obligations, and would require extensive consultation with 
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stakeholders.  Further, BC Hydro states that its obligation to serve is an essential part of its 

mandate.  Mr. Sanderson, BC Hydro’s legal counsel, suggests that the obligation to serve is 

absolute; Mr. Sanderson went through the origins of the obligation to serve, tracing its origins to 

the Magna Carta, citing Chastain v. BC Hydro ((1972), 32 DLR 3rd, at 443).  In that case, BC Hydro 

attempted to collect security from customers who were poor credit risks.  This case provided that a 

public utility cannot discriminate against customers.  Mr. Sanderson states:  “Hydro must serve all 

those who come to it ready, willing and able to meet the requirements that this Commission has 

said are necessary for customers to meet in order to be entitled to service.”  (T2:145) 

 

BC Hydro states it has never declined service to any customer willing to assume its responsibilities 

under TS 6, explaining it does not have the discretion to refuse service to an eligible customer that 

requests it.  (Exhibit B-22, Attachment 2, p. 78) 

 

Shell submits that BC Hydro has an obligation to serve all customers, in accordance with TS 6, and 

that BCUC does not have the discretion to interpret TS 6 in a manner that would be discriminatory 

against Shell.  In this regard, Shell submits that it has made considerable investment in the Dawson 

Creek area, relying on BC Hydro’s obligation to serve.  In addition to the wording in TS 6, Shell relies 

on section 39 of the UCA, which provides, upon reasonable notice BC Hydro must provide service, 

at reasonable rates, to all customers who are willing to pay the reasonable rate, so long as such 

customers are reasonably entitled to it.  (Shell Final Submission, pp. 1, 7)  The City of Dawson Creek 

also cites BC Hydro’s obligation to serve as mandated by section 39 of the UCA.  (The City of 

Dawson Creek, Final Submission, pp. 2-3) 

 

BCSEA submits:  “Second, BC Hydro’s argument that the ‘need’ for DCAT is defined by the 

obligation to serve the new natural gas production load logically precludes consideration of the 

‘pros and cons’ of the load to be served by DCAT.”  (BCSEA Final Submission, p. 3) 

 

In considering the question of the obligation to serve, the CEA compares this Application to other 

applications that have appeared before the Commission, and submits: 
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“Although the CEA’s detailed positions on these and other matters are set out 
below, in brief the Application is no different than other relatively recent 
applications to the BCUC for the Vancouver Island Transmission 
Reinforcement/Sea Breeze VIC (VITR) the Interior Lower Mainland (ILM) or 
Central Vancouver Island (CVI) transmission projects.  No one in these regulatory 
processes expressed any interest in migrating into the issues described above.  
Certainly parties in BCUC proceedings should not be shackled by precedent or 
from positions previously taken but the facts or valid reasons for change have to 
exist.”  (CEA Final Submission, p. 3) 
 
 

In short, the CEA submits that the forest industry, as an example, is not required, under a denial of 

an obligation to serve, to provide its own energy for its production, and that the only reason this is 

even a question in this Application is because the natural gas industry has an ample supply of 

natural gas to provide its own energy needs. 

 

CEC submits that it is disinclined to see BC Hydro’s new customers be declined service, provided 

they are able to meet the prescribed requirements for qualifying to have the investments made to 

provide them service.  (CEC Final Submission, p. 18) 

 

BC Hydro submits the obligation to serve is weighed against the Commission’s determination that 

the provision of service must be just and reasonable.  (BC Hydro Final Submission, p. 3) 

 

Commission Determination 

 

The Commission Panel considers BC Hydro’s obligation to serve as one part of the many 

considerations involved in a CPCN Application.  The Panel further considers that the obligation to 

serve is subject to the Commission’s judgment that such service is adequate, safe, efficient, fair and 

reasonable. 

 

The Commission Panel recognizes BC Hydro’s own interpretation of its obligation to serve all 

customers who come to it ready, willing and able to meet the requirements that the Commission 

deems necessary for customers to meet under TS 6.  Clearly, if BC Hydro has new customers 

applying for new service, and it has capacity, then it would seem reasonable that BC Hydro should 
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not discriminate.  Further, the Commission Panel acknowledges BC Hydro’s obligation to serve 

under section 39 of the UCA. 

 

However, the Commission Panel wishes to emphasize that the absolute obligation to serve is 

always in context:  the service must meet the appropriate electrical standards; options must be 

weighed diligently; and the service must be adequate, safe, efficient, fair and reasonable.  (UCA, 

section 28)  If the Project does not meet the necessary prerequisite conditions, that is, adequate, 

safe, efficient, fair and reasonable, then the obligation to serve is not absolute.  The spirit and 

intent of the UCA support this notion, that the obligation to serve must be adequate, safe, efficient, 

fair and reasonable.  Therefore, the Panel will not approve a CPCN application simply because a 

new customer requires service. 

 

7.4 Alignment with Clean Energy Act and Provincial Government Policy 
 

7.4.1 British Columbia’s Energy Objectives 
 

BC Hydro notes that the DCAT Project meets, in particular, three of the government’s energy 

objectives that are set out in section 2 of the CEA and provides its reasoning as follows: 

(i) Reduce B.C. greenhouse gas emissions pursuant to the legislated targets for 2012, 2016, 
2010 and 2050 set out in the Greenhouse Gas Reduction Targets Act.  (CEA, subsection 
2(g)) 

 

BC Hydro states that upgrading the transmission system in the Peace Region will allow natural gas 

producers to connect to the BC Hydro electric system “providing clean energy to meet their 

compression requirements rather than the alternative of using natural gas driven compressors.”  

Based on the forecast electrical load related to gas production, BC Hydro estimates the 

avoided/reduced GHG emissions to be in the range of 1 million tonnes per year in BC.  (Exhibit B-1, 

p. 2-16) 
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(ii) Encourage the switching from one kind of energy source or use to another that 
decreases GHG emission in British Columbia.  (CEA, subsection 2(h)) 

 

BC Hydro states that in the absence of the proposed upgrades to the infrastructure, natural gas 

producers will procure gas driven compression to meet their compression requirements.  

Furthermore, natural gas producers have indicated to BC Hydro that once they commit to a 

particular technology at a site, “there is little to no likelihood of switching from that technology.”  

Therefore, BC Hydro submits, it is critical for it to have sufficient capacity at the time of customer 

requests for electric service, because otherwise decisions will be made to use more GHG intensive 

gas compression.  (Exhibit B-1, p. 2-16) 

 

(iii) Encourage economic development and the creation and retention of jobs.  (CEA, 
subsection 2(k)) 

 

BC Hydro states “the upgrading of transmission infrastructure in the Peace region will bring low 

cost electricity into the fastest growing industrial sector in B.C.” and enable it to make a significant 

contribution in encouraging economic development.  It is anticipated that with the production 

levels identified in the Dawson Creek Area Load Forecast, the industry will need to invest billions of 

dollars in the Montney basin.  BC Hydro believes that by providing industry with a choice of natural 

gas or electricity, it will make a positive contribution to the overall economics of development in 

the Montney basin.  BC Hydro acknowledges, however, that the choice between gas and electricity 

for compression will not be the primary determinant of the extent of development in the Montney.  

In this regard, BC Hydro states that at the margin it is a significant decision that must be made by 

producers and “the choice of reasonably priced electricity may tip the balance in favour of 

development in particular circumstances.”  (Exhibit B-1, p. 2-17) 

 

In addition, the following energy objective has received significant attention in this proceeding: 
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(iv) Generate at least 93% of the electricity in British Columbia from clean or renewable 
resources and to build the infrastructure necessary to transmit that electricity.  (CEA, 
subsection 2(c)) 

 

BC Hydro raised this issue in the context of local gas-fired generation alternatives to the DCAT 

Project by outlining its views on the limits on gas-fired generation imposed by CEA.  (Exhibit B-22, 

Attachment 2, pp. 59-60) 

 

7.4.2 Other Considerations under s. 45(3.3) of the UCA 
 

BC Hydro submits the other considerations referenced in subsections 46(3.3)(b) and 46(3.3)(c) of 

the UCA do not apply in this Application.  First, BC Hydro has not yet filed its final IRP for approval 

by government, and “there is no applicable IRP by which the BCUC must be guided.”  Moreover, 

BC Hydro submits that the 2009 Long-Term Acquisition Plan is not an approved IRP.  Second, 

BC Hydro submits that because the BC Government has not prescribed planning guidelines or clean 

or renewable resources targets in relation to s. 19, the criterion in subsection 46(3.3.)(c) is not 

applicable.  (BC Hydro Final Submission, p. 4) 

 

7.4.3 Special Direction No. 9 
 

As outlined in the regulatory and policy framework introduction, section 2.1 of SD No. 9 directs that 

in deciding whether to issue BC Hydro a CPCN, the Commission must consider and be guided by the 

government’s objective of encouraging public utilities to develop adequate transmission 

infrastructure in the time required to serve persons who receive or may receive service from the 

public utility. 

 

BC Hydro first states that the current capacity constraints of the Peace region transmission system 

coupled with the significant anticipated load growth provide a compelling reason to construct the 

project even without SD No. 9.  BC Hydro then emphasizes how “SD No. 9 underscores the 

importance of planning to ensure inadequate transmission capacity does not hamper economic 

development in the province.”  (Exhibit B-1, p. 2-18) 
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7.4.4 Submission by Parties 
 

BC Hydro submits the DCAT Project supports the objectives set out at paragraphs 2(g), 2(h) and 2(k) 

of the CEA and does not detract from any of the other British Columbia’s energy objectives.  

BC Hydro further submits that although the Project will increase rates, it will not detract from the 

objective set out at paragraph 2(f) “to ensure the authority’s rates remain among the most 

competitive of rates charged by public utilities in North America.”  This is because BC Hydro does 

not interpret the objective 2(f) to discourage BC Hydro from serving all new load demand even 

though all new loads increase average rates for the reason that the cost of new supply exceeds the 

average cost of supply in the system.  In BC Hydro’s submission, its core obligation to serve, in fact, 

trumps the impact on rates and therefore the DCAT Project does not detract from the competitive 

rates objective.  (BC Hydro Final Submission, p. 4) 

 

Regarding SD No. 9, BC Hydro further submits that in addition to considering the obligation to meet 

the MRS requirement, the Commission must also have regard to the timelines of BC Hydro’s efforts 

to upgrade its system.  (BC Hydro Final Submission, p. 5) 

 

BCSEA submits the evidence is insufficient to make a clear determination that DCAT would or 

would not result in an overall decrease in GHG emissions either within BC or globally and makes 

some additional observations.  First, BCSEA notes that BC Hydro’s Final Submission de-emphasizes 

the claimed BC GHG emissions reductions benefits of DCAT in the Application.  Second, “if self-

supply is not to be considered an alternative to DCAT then the GHG consequences of DCAT cannot 

be compared meaningfully to the GHG emissions consequences of self-supply.”  Third, BCSEA 

submits that the claim of avoided/reduced GHG emissions in the range of 1 million tonnes per year 

in BC is not quantitatively supportable.  (BCSEA Final Submission pp. 1-3) 

 

 CEC submits that it will be more economical for BC Hydro to meet the 93 percent clean energy 

objective through transmission options than through local natural gas fuelled options.  The CEC 

further submits the evidence supports that the DCAT Project contributes to the BC energy objective 

of reducing greenhouse gases.  (CEC Final Submission, pp. 13-15) 
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BC Hydro did not address these issues in its Reply. 

 

Commission Determination 

 

The Commission Panel finds that the DCAT Project aligns with the CEA and Provincial 

Government policy.  In making this determination, the Panel accepts BC Hydro’s submission that 

the Project supports the objectives set out at paragraphs 2(g), 2(h) and 2(k) of the CEA and does 

not detract from any of the other British Columbia’s energy objectives. 

 

The Panel agrees with BCSEA that the evidence is insufficient to allow a definite determination 

regarding the overall impact on the GHG emissions of the DCAT Project.  Nevertheless, this issue is 

not a key reason for granting the CPCN as the project need has already been established on other 

grounds.  The Panel only has to find here that the Project aligns with the CEA overall. 

 

7.5 Environment and EMF 
 

7.5.1 Environmental Assessment 
 

BC Hydro states that the DCAT Project does not meet the threshold requirements that would 

trigger an automatic review under the British Columbia Environmental Assessment Act or the 

Canadian Environmental Assessment Act 1992.  BC Hydro retained AMEC Earth and Environmental 

Limited to conduct an EOA of the Project to determine whether, taking into account mitigations, 

the Project would result in significant adverse effects to the environment. 

 

The EOA examined route options in the east, central and western segments of the Project, 

including the preferred route.  Information was collected on fish and aquatics, vegetation, human 

environment, and archaeological resources.  AMEC found that the DCAT Project has the potential 

to adversely affect the environment, especially during construction.  However, the EOA concludes 

that following the implementation of appropriate mitigations: 

 
(i) The Project will have a low or negligible effect on almost all the Valued Ecosystem 

Components (VECs) and the Valued Social Components (VSCs); and 
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(ii) There is no measurable difference among the options under consideration for almost all 
VECs and VSCs. 

 

Based on the EOA, AMEC has recommended a number of measures to avoid, reduce, mitigate or 

compensate for the potential adverse environmental effects of the Project.  In terms of specific 

reviews the EOA included: 

 

 Fish and Aquatic Resources: groundwater, fish and fish habitat; 

 Vegetation and Soils; 

 Wildlife:  amphibians and reptiles, birds, mammals, wetlands; 

 Socio-Economic Effects:  during construction and the operations phase; 

 Land and Resource Use: land use planning, crown tenures, agriculture and private land use 
activities, trapping, hunting and recreational fishing, forestry; and 

 Archaeological Resources. 

 

BC Hydro states that upon approval of the Project, it will prepare a construction EMP which will 

detail the permitting requirements and best management practices to be implemented during 

construction.  Furthermore, the contractor will be required to write site specific Environmental 

Protection Plans prior to the start of the construction.  (Exhibit B 1, pp. 5-1 to 5-24) 

 

7.5.2 Electric and Magnetic Fields 
 

BC Hydro states it calculated the expected EMF for the 230 kV transmission line between the SLS 

and DAW Substations, based on normal operation during average representative load, and the load 

with one circuit out of service, calculated one meter above ground level.  The expected magnetic 

field values in milliGauss (mG) were measured directly under the transmission line, as well as at the 

ROW boundaries.  BC Hydro shows that the expected magnetic field is approximately 20.2 mG and 

55.7 mG directly beneath the transmission line conductors for normal and contingency operation 

respectively.  The magnitude of the magnetic fields is expected to further decrease to about .7 mG 

and 5.9 mG at 50 meter distance from the centreline.  These readings are to be compared to the 

maximum limit of exposure to magnetic fields recommended by the International Commission on 
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Non-Ionizing Radiation Protection (ICNIRP) of 2,000 mG.  (Exhibit B-1, pp. 5-25 to 5-28) 

 

With regard to the electric fields, the ICNIRP guideline limit is 5 kV/m.  BC Hydro expects the 

magnitude of electric field during normal operations to be just below 1.5 kV/m directly under the 

transmission line and to drop to less than 0.1 kV/m at a 50 m distance from the centerline.  Even 

with one circuit out of service the electric field is still well below the ICNIRP limit at 2.5 kV/m at the 

centerline. 

 

Commission Determination 

 

The Commission Panel is satisfied that BC Hydro has performed its due diligence in terms of 

environmental impact, subject to the First Nations issues, and that the Project meets the ICNIRP 

Guidelines.  The Panel also agrees with the CEC submission that the evidence with respect of the 

routing of the transmission line and various environmental impacts and the efforts BC Hydro has 

taken to study and manage the impacts appears to be developed to an appropriate utility standard. 

 

Accordingly, the Commission Panel accepts the routing and environmental treatments BC Hydro 

has applied to developing the DCAT Project. 

 

7.6 Systemic Impact 
 

BC Hydro has stated that the DCAT Project will have a small footprint.  However, some parties have 

suggested that the impact has the potential to be more systemic, including a spider web of 

electrical distribution lines to supply dispersed customer load, and raised questions concerning the 

location of electrical substations in relation to customer load.  The Panel will now consider the 

siting of customer load and the issues arising from that. 

 

WMFN submits that the “…proposed DCAT Project is not just about DCAT - in its very nature, it is a 

project that will support and lead to other developments in the region.  That is its chief purpose.  

Indeed, BC Hydro is quick to point out the level of anticipated development in the area that DCAT 

will serve in terms of justifying the need for the Project to proceed, including shale gas 
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development in the Montney basin.”  (WMFN Final Submission, p. 54)  Chief Wilson, in the oral 

hearing, testified that:  “...Shell is going to tie into it. All the other companies are going to tie into it.  

It's going to turn into this spider-web of stuff out there.”  (T3:497) 

 

CSI submits that “… it is unaware of any evidence submitted by BC Hydro that shows any plans for 

transmission lines and any system substations to serve the other numerous industrial oil and gas 

customer’s that have submitted applications in the area.  It seems contradictory and short sighted 

for BC Hydro to claim that the need for DCAT is driven entirely by industrial customer load but not 

have any system substation to serve the generic industrial customer geographical loads.”  CSI also 

submits that the loads to which CSI is referring are those noted in the “bubbles” on the submitted 

drawings in Exhibit B-30, BCUC 4.4.8.1.  CSI notes that the only substation in the DCAT proposal is 

right next to the Bear Mountain Wind Farm, which is many kilometers from the load centre of the 

majority of the proposed industrial load customers.  CSI finally submits that for DCAT (and in the 

future GDAT) to be properly planned and designed to serve industrial load customers, system 

substations should be planned for efficient and effective interconnection and service. 

 

CSI submits the process and practices previously in place at BC Hydro and the former British 

Columbia Transmission Corporation (BCTC) need to be changed to accommodate the services 

required for the Oil and Gas customers.  The existing model in BC has worked for services such as 

mines and other single, isolated industrial customers.  In particular, it cites the example of 

Louisiana Pacific, which was required to construct its own substation (designated LAP in some of 

the figures provided by BC Hydro).  As a result, the proposed DCAT Project is unable to utilize this 

substation.  (CSI Final Submission, pp. 6-7) 

 

BC Hydro disagrees with CSI, stating that there is no evidence to support the allegation that new 

customers will need to construct long lines at their own expense to connect to the system.  It 

submits that not all customers will be required to connect to the BMT substation and some 

customers may choose to interconnect along the line, where technically appropriate.  It further 

submits that Shell is considering this option.  Further, BC Hydro states that it will accommodate a 

broad variety of interconnection points.  (BC Hydro Reply Submission, pp. 11-12) 
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With respect to the location of proposed electrical compression along the gathering lines, BC Hydro 

states that it … “has been advised that for the four gas producers, electric driven engines are more 

likely to be utilized for natural gas compression at the gas plants, which are more centralized and 

designed for greater throughput, than at the smaller compressor stations distributed throughout 

the field.  The load requirement for a compressor is generally independent of the field position and 

will be designed on specific parameters such as suction pressure, discharge pressure, gas quality, 

and capacity.  The size of gathering lines and sales lines are engineered to meet the process 

requirements of the compressor station.”  (Exhibit B-22, Attachment 2, p. 8) 

 

Commission Determination 

 

Although the systemic impact issue has been raised by WMFN, and will be addressed as part of the 

Commission Determination on First Nation Consultation, the Panel considers it to also be of 

broader public interest. 

 

Gas drilling and extraction operations in the Dawson Creek area are distributed over a significant 

geographical area.  BC Hydro states that electrical compression is more likely at a centralized 

location.  However, this statement in itself acknowledges that there is at least a possibility that 

there will be some electrical compression at less centralized locations.  Thus there exists the 

possible emergence of one or more “electrical networks”, each run by a private entity.  

Accordingly, the Panel acknowledges the concerns of the WMFN, and agrees that there may be the 

potential of a “spider web”.  With regard to CSI’s contention, that new customers will need long 

lines to supply the electricity to the site of their load, the Panel notes that while there is no 

evidence to support this statement, there is no evidence to refute this either. 

 

There is a potential for this issue to be exacerbated by sub-optimal siting of substations and other 

interconnection points on the transmission system.  While the Panel makes no determination on 

whether BC Hydro’s approach is optimal or not, it notes that there is a lack of evidence on the 

location of the new industrial loads.  Under normal circumstances, there would be an approved IRP 

to consider – in fact, the UCA provides that the Commission must consider an IRP, as a requirement  
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for a CPCN proceeding.  (s. 46(3.3) UCA)  However, there is no such document before the Panel, nor 

is there any other evidence of the location of the planned loads. 

 

It is generally accepted that within a utility service area a single provider can plan, build and 

maintain an electrical transmission and distribution infrastructure more efficiently than can 

multiple providers.  This approach, apart from being the most economically efficient approach, can 

more effectively reduce environmental impact.  In the Panel’s view, this is a key benefit of utility 

regulation. 

 

The approach generally taken in the BC Hydro service area is that BC Hydro plans the transmission 

and distribution system, with Commission oversight.  There may be exceptions, where a different 

utility provides service in a small “pocket” – for example Bird’s Eye Cove – or for a customer owned 

purpose-built line to serve a specific plant, such as the Louisiana Pacific case cited by CSI.  However, 

the Panel considers a circumstance where, say, four or more industrial customers each build and 

own a network to serve its own geographically distributed loads to be substantially different.  The 

Panel questions why BC Hydro doesn’t plan and build the electrical network in the Peace region as 

it does in other areas.  The Panel notes the City of Dawson Creek’s statement in its Final 

Submission:  “The residents of Dawson Creek (both present and prospective) have a right to 

electrical service which meets the standards enjoyed by other residents of the Province.”  To this, 

the Panel adds the question:  Is the Dawson Creek area – including both the First Nation residents 

and the non-First Nation residents - not entitled to the same level of oversight and planning as is 

provided for any other area in BC Hydro’s franchise territory? 

 

The Panel also questions whether, if BC Hydro planned a network to serve known and expected 

loads, what the impact, if any, on the DCAT Project alternatives would be.  Would the same 

substations be required?  In the same locations?  What would the impact on cost be?  The Panel 

notes that BC Hydro has split this project into two phases, in order to provide flexibility to the 

planning process – and the Panel has approved Alternative 1 for Phase 1 for this reason.  However, 

this flexibility comes at the cost of greater uncertainty as to the impacts of the overall project 

because this approach could further exacerbate the spider web potential. 
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There is no evidence before the Panel about the number or location of these loads, or how the new 

customers plan to provide electricity to them.  Accordingly no determination about the systemic 

impact can be made at this time.  However, the Panel directs that as part of the GDAT Phase 2 

application, BC Hydro provide more detailed information about the location of customer loads 

and the routing and ownership of all transmission and distribution lines that are expected to be 

built. 
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8.0 RATES AND TARIFFS 
 

This section addresses rate and tariff matters, including review of current rates applicable to new 

customers, rate impact of the DCAT Project on existing and new customers, applicability of the 

System Extension Guidelines, application of Tariff Supplement 6 to the Project, and the proposed 

revisions to the Electric Tariff. 

 

8.1 Rates and Rate Impact 
 

8.1.1 Review of Current Rates 
 

Three of the five new industrial customers will receive service under Rate Schedule 1823, 

Transmission Service – Stepped Rate which currently includes a demand charge of $6.263 per kVA 

plus an energy charge of $0.03261 per kWh for customers without a customer baseline load (CBL) 

and $0.07360 per kWh up to and including 90 percent of the Customer’s CBL and $0.07360 per 

kWh above 90 percent of the customers CBL for customers with a CBL.  T&C for transmission 

service are contained in Tariff Supplements 5 and 6. 

 

Two of the five new industrial customers have opted for distribution service under Rate 

Schedules 1600, 1601, 1610, 1611 - Large General Service (150 kW and over) which includes a basic 

charge a demand charge and an energy charge as outline in the table below.  T&C for distribution 

service customers are contained in the Electric Tariff. 
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8.1.2 Rate Impact F2013 –F2035 
 

The first year in which BC Hydro’s revenue requirement is forecast to be affected by the Project is 

F2013.  The total forecast costs to be recovered in rates for the period F2013 to F2035 are shown 

below. 

Table 7.1 

Component 
 

P50 
(in millions) 

F2013-F2035 

P90 
(in millions) 

F2013-F2035 

Amortization $102.9  $120.6 

Finance $160.5 $188.5 

ROE $125.5  $147.3  

O&M $31.8 $35.7  

TOTAL $420.7 $492.1 

 Source:  Exhibit B-1, Appendix I, Tab Summary 

 

An initial increase in BC Hydro’s revenue requirements is forecast in the early years as the Project 

goes into service as illustrated in the graph below.  The revenue requirement increase would be 

highest (in dollar terms) in F2015, the first full year the Project is in service, at around $24.5 million 

for the P50 Cost Estimate (0.5 percent) and $28.7 million for the P90 Cost Estimate (0.6 percent).  

(Exhibit B-1-3, p. 4-26) 

Figure 7-1 Rate Impact Comparison P50 and P90 Cost Estimate 

 
 Source:  Exhibit B-1-3, p. 4-26 
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8.1.3 Rate Impact Including the Cost of Energy F2013-F2035 
 

The BC Hydro rate impact model takes into account all incremental costs for the DCAT Project area 

reinforcement, including capital and operating costs associated with the facilities for which 

BC Hydro has sought a CPCN to serve existing and forecast customers and load in the DCAT area 

but it does not include the incremental cost to obtain the electrical energy required to service the 

new load.  (Exhibit B-14, BCUC 2.25.3) 

 

BC Hydro stated that the incremental value of energy required to supply the forecasted load would 

be $129/MWh, which is the weighted-average, levelized and adjusted firm energy price from the 

2010 Clean Power Call.  (Exhibit B-14, BCUC 2.25.1; Exhibit B-15-1, CEBC 2.2.4) 

 

The figure below represents the P50 and P90 cost estimates including the incremental value of 

energy required to supply the forecasted load.  As the figure illustrates, the peak rate impact when 

the cost of energy is taken into consideration, is in the region of 2.5 percent while the peak rate 

impact excluding the cost of energy is closer to 0.5 percent. 

 
Figure 7-2 

 
Source:  Exhibit B-14, BCUC 2.25.3 
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On March 23, 2012, BC Hydro revised the incremental value of energy required to supply the 

forecasted load by reducing the costs to $50/MWh for the period up to F2017 as the system is 

forecast to be a surplus during that period as a result of SD 9.  (Exhibit B-22, Q 67 & 68)  The update 

indicated a peak rate impact in the range of 1.6 to 3.0 percent depending on the level of load 

forecast.  (Exhibit B-29, BCUC 3.8.2) 

 

8.1.4 Submissions by Parties 
 

BCSEA submits that DCAT puts upward pressure on rates because it facilitates new load on the 

BC Hydro system.  It further argues that the project as defined has an unacceptable impact on rates 

because TS 6 does not provide for a substantial contribution from new customers.  In its view, the 

Commission should give consideration to the total rate impact, including the cost of energy to 

service the incremental customer loads.  (BCSEA Final Submission, pp. 5, 13) 

 

AMPC submits that rate pressure from the cost of incremental generation to supply the load, will 

be acute, although the rate impact of any specific project need not be considered at all.  However, 

it also submits that it is crucial that the rate impacts of projects forecast over a reasonable planning 

horizon be considered when determining an appropriate contribution policy that will then be 

transparently and consistently applied to new customers.  (AMPC Final Submission, pp. 6, 20) 

 

CEA suggests that BC Hydro “would use all-inclusive rate impacts for portfolio analyses in an 

integrated resource plan but not necessarily for individual project evaluations.”  (CEA Final 

Submission, p. 8) 

 

Air Liquide submits that there is nothing in the language of TS 6 to suggest that the cost of energy 

required to service new customer loads should be taken into account by the Commission.  Further, 

the cost will be the same regardless of which project alternative is used.  (Air Liquide Final 

Submission, p. 6) 
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BC Hydro submits that the cost of energy to serve incremental customer loads in the DCAT area is 

not relevant to the decision to approve the Application, because energy cost to serve load is 

generally common to all alternatives, and should therefore not be included in the analysis.  

BC Hydro also submits that it procures its energy supplies on a consolidated basis, ensuring it has 

sufficient energy to meet the demands of all of its customers in the province.  It states that since it 

does not purchase energy for a specific project, therefore specific energy should not be attributed 

to that project.  (Exhibit B-14, BCUC 2.25.2) 

 

Commission Determination 

 

In the Panel’s view, granting a CPCN should not be conditioned by a consideration of the impact on 

rates, of the cost of energy required to serve new load.  Therefore the Panel will not consider any 

rate impact of the incremental cost of energy to supply the new load in the Dawson Creek area. 

 

The Panel disagrees with BCSEA’s argument that the project facilitates new load which will have an 

unacceptable impact on rates because TS 6 does not provide for a substantial contribution from 

new customers.  Provincial policy entitles all BC Hydro customers, whether existing or new, to a 

share of heritage energy.  Accordingly, as the base of customers grows, the share of heritage 

energy allocated to existing customers will be adjusted downward proportionately.  Energy to meet 

consumption needs in excess of the amount of heritage energy available is obtained, typically at 

prices in excess of the price of heritage energy, through various means, including from IPPs and the 

spot market.  Most BC Hydro customers receive energy on a tiered, or stepped, tariff.  The principle 

has been established by previous panels when setting stepped rates, that the top tier rate should 

reflect the marginal cost of new supply.  It is only through such principled pricing policies that 

support economically efficient consumption decisions, that fair allocations of the costs of energy to 

supply new customers can be achieved.  The Panel notes that the Provincial Government has 

announced a “comprehensive industrial rate review” within the next two years.  Accordingly all 

parties will have an opportunity to provide input to help ensure that rates remain fair and 

reasonable. 
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8.2 Applicability of the System Extension Guidelines 
 

The Commission requested that parties address various issues about the applicability of the Utility 

System Extension Test Guidelines to the application of TS 6 in this hearing.  (Exhibit A-31)  The 

Panel will now consider those submissions. 

 

Shell asserts that the BCUC is foreclosed as a matter of jurisdiction from applying the Extension 

Guidelines, to the extent that they are inconsistent with TS 6, by BC Regulation 158/2005 and 

BC Hydro’s statutory obligation under s. 3(b)(iii) of the Heritage Contract Act.  It further submits 

that, to the extent that the Guidelines are consistent with TS 6, the question of whether they 

should be applied should be considered as part of a larger rate review process.  (Shell Final 

Submission, p. 9)  Air Liquide agrees with Shell stating:  “Air Liquide submits that the Guidelines 

should not be applied to TS 6.  The Commission only has jurisdiction to apply the Guidelines insofar 

as they are consistent with TS 6.  The Commission should properly make such a determination in 

the context of a larger rate review process in which all stakeholders can be heard.”  (Air Liquide 

Final Submission, p. 2) 

 

CEA argues that the Guidelines should not apply to TS 6, because a system reinforcement is not a 

system extension.  It maintains that DCAT is an:  “…upgrade, expansion, reinforcement, or call it 

what you like, but not an extension to the BCH transmission system that requires the application of 

the Utility System extension test Guidelines.”  It further submits that:  “Contributions in Aid of 

Construction” are not to be confused with any payments that may be required under TS 6.  (CEA 

Final Submission, p. 5) 

 

AMPC concurs, stating that the Guidelines are 16 years old, voluntary and focussed on small 

customers and, as such they have little relevance.  (AMPC Final Submissions, p. 14)  Similarly, ARC, 

Encana and Murphy assert that TS 6 has been in force for 20 years, and BC Hydro should not now 

be required to interpret it in any different manner than on the past.  (ARC, Encana and Murphy 

Final Submission, p. 2) 
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However, the CEC is of the view that, as Guidelines, they may provide a useful reference for the 

nature of definition of issues and previous efforts to consider resolution of the issues, although TS 6 

stands on its own.  (CEC Final Submission, p. 24) 

 

BCSEA submits that the Guidelines guide the Commission’s public interest review of BC Hydro’s 

proposed application of TS 6.  It advances two ways in which the Commission intended the 

Guidelines to be applied:  in deciding a utility’s application for approval of a proposed system 

extension policy; or in the course of reviewing a system extension policy, for a particular system 

extension, within a CPCN.  It is the latter case which is applicable here, and in this application of the 

Guidelines, the BCSEA considers the general principle that the costs of system extensions be 

allocated to those customers who cause them to be important.  (BCSEA Final Submission, p. 8) 

 

BCSPO submits that the Guidelines should apply to TS 6, and identifies several key areas where TS 6 

doesn’t reflect the guidelines, including using net revenues in the calculation of benefits; evaluation 

based on a DCF evaluation and the recovery of costs in the System Reinforcement costs as opposed 

to a connection fee.  (BCSPO Final Submission, pp. 21-22) 

 

In reply, BC Hydro submits that employing the Guidelines as an interpretive aid is flawed since they 

were issued after the TS 6 had been agreed on and filed as a tariff.  Therefore, the Guidelines can’t 

be a useful interpretive tool.  (BC Hydro Reply Submission, p. 8)  BC Hydro also disagrees with 

BCSEA’s position, stating that it is obliged to apply the system extension policy embedded in its rate 

schedules.  Accordingly, only the application of TS 6 can be considered.  (BC Hydro Reply 

Submission, pp. 10-11) 

 

Commission Determination 

 

The Panel finds that the System Extension Guidelines should not be applied as is, but when not 

inconsistent with TS 6, and in areas where TS 6 is silent, they can be considered.  In making this 

determination, the Panel considered the voluntary status of the Guidelines and the fact that TS 6 is 

a tariff approved by the Commission. 
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8.3 Application of TS 6 to the DCAT Project 
 

8.3.1 Calculation of the Maximum Offset 
 

Tariff Supplement 6 provides a formulaic approach to calculating costs and benefits of system 

extensions.  When assessing benefits, it provides the Maximum Offset that BC Hydro will allow 

towards the cost of system reinforcement.  The Maximum Offset is a measure of the benefits a 

transmission extension is expected to provide and is calculated as follows: 

 

 

 

The variables in the formulae above are defined in TS 6 as: 

I= BC Hydro’s maximum offset towards the cost of System Reinforcement; 

R= the incremental revenue as calculated by BC Hydro from the estimated incremental load 
during the first year of normal operations; 

E= the estimated incremental operating and maintenance expense of supplying the 
incremental load during the first year of normal operations; 

D= one-half the annual depreciation associated with the estimated total costs of System 
Reinforcement; and 

B= other benefits to the BC Hydro system, as determined by BC Hydro. 

 

BC Hydro states that, as applied to this project: 

 
1. R is determined by estimating the revenue to be received from the customer in the first 

12 months after it begins normal operations; and 

2. E is determined by estimating operating costs associated with the specific portfolio of 
incremental facilities that BC Hydro must construct to serve the new load.  That is, BC Hydro 
applies an annual operation and maintenance cost to the new facilities that have been 
identified as System Reinforcements, calculated as a percentage of the capital cost.  
(Exhibit B-22, p. 81) 
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Depending upon the value of the Maximum Offset, a new customer will either pay a refundable 

deposit, a Contribution in Aid of Construction (CIAC), or a combination of both.  Section 5 states 

that the new customer will pay any amount by which the construction costs exceed the Maximum 

Offset and, in addition, provide a security deposit in the amount of the Maximum Offset. 

 

As outlined previously, the DCAT Project is designed to serve existing load, two distribution voltage 

customers and three transmission voltage customers.  Therefore, BC Hydro states that this required 

some decisions to be taken in interpreting TS 6.  It began its assessment by determining that 

60 percent of the estimated DCAT Project costs were properly assigned to the five new customers, 

and that this was a rounding from a calculated allocation of 64 percent.  BC Hydro then determined 

that all five customers should be treated equally to one another regardless of their supply voltage.  

Accordingly, BC Hydro requests certain amendments to its Electric Tariff.  (Exhibit B-22, p. 83) 

 

In its supplemental evidence, BC Hydro summarizes the subsequent steps that it undertook to 

determine the cost and security responsibility of each customer as follows: 

 
1. Determine System Reinforcement costs for each customer; 

2. Apply the first step in the offset formula by comparing BC Hydro’s net revenue from each 
customer in the first year of normal operations times 7.4 to the System Reinforcement cost; 
and 

3. Determine the pro-rata security to be collected from each customer in light of its allocated 
System Reinforcement cost.  (Exhibit B-22, p. 83) 

 

BC Hydro stated that it has sought to discern and apply the plain meaning of the tariff in the 

absence of express language dealing with this situation.  BC Hydro has not considered if this 

approach is appropriate for all cases that may be covered by the hypothetical circumstances of the 

question, but does believe that it is appropriate in this case.  (Exhibit B-30, BCUC 4.8.1.1) 
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For the five new DCAT customers combined, BC Hydro calculates the Maximum Offset at 

$429 million, by applying the above formula with the following assumptions: 

 
R = $58 million/year from five customers providing security with a combined load of 176 MW 

E = $1 million 

B = assumed to be zero 

D = $2 million. 

(Exhibit B-5, BCUC 1.48.2) 

 

It is unclear exactly what rate assumptions were used to determine that R = $58 million, but it is 

unlikely that energy costs are included.  Q111 in the Supplemental Evidence states:  “R is 

determined by estimating the revenue to be received from the customer in the first 12 months 

after it begins normal operations.”  (Exhibit B 22, p. 81) 

 

Based on the inclusion of approximately seven years revenue being applied to the system 

reinforcement costs for this Project, for the five customers providing security, BC Hydro’s maximum 

offset as calculated in TS 6 is be $429 million, which exceeds the estimated cost for system 

reinforcement assigned to customers of $131.5 million.  This results in a refundable security 

requirement from the five customers of $131.5 million and no required contribution.  (Exhibit B 5, 

BCUC 1.40.1, 1.48.2) 

 

8.3.2 Interpretation of TS 6 
 

In its earlier scoping decision, the Panel determined that “… it is appropriate for parties to provide 

evidence and ask questions as to the application of TS 6 to the DCAT project so as to allow the 

Commission Panel to determine whether the DCAT project is in the public interest.”  (Exhibit A-28, 

Order G-56-12)  The Panel will now consider these submissions. 

 

BC Hydro utilizes TS 6 to determine the extent to which the new customer or load is responsible for 

the cost of additions or alterations by assigning cost responsibility between BC Hydro and individual 

customers for System Reinforcements.  (Exhibit B-22, p. 76) BC Hydro submits that in this project, 

the cost of reinforcing the system will be substantially recovered from new customers to the 
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benefit of existing customers.  It maintains this is because existing customers will only be allocated 

less than half of the project cost, stating that “…between 92 and 100% of the remaining 60% of the 

reinforcement costs will be covered by the security that the new customers will be providing.”  It 

further submits that these new customers will be making this contribution either through their 

rates or, alternatively, by forfeiting their security.  BC Hydro states that there is virtually no risk that 

the assets will be stranded before they are paid for.  (BC Hydro Final Submission, p. 10) 

 

However, BC Hydro is not actually collecting a contribution from any of the five new customers.  Its 

application of TS 6 to this Project results in a requirement for a deposit only.  Many Interveners felt 

that the new customers should be assessed a contribution and that TS 6 should be found deficient 

because it doesn’t provide for a contribution in this instance.  In AMPC’s view, TS 6 is not 

sufficiently robust or well defined to address the high growth scenarios expected in BC today and 

its intended application by BC Hydro to major projects lacks clarity.  (Exhibit C3-10, p. 9) 

 

BC Hydro submits that “…while TS 6 has been in existence since 1991, controversy has arisen now 

when BC Hydro has sought to apply it to members of a new industry in the province which has not 

historically been a major user of electricity and has not been typically represented before the 

BCUC.”  (BC Hydro Final Submission, p. 15)  BC Hydro states that in the past 10 years TS 6 has been 

applied 23 times, in which 11 cases resulted in a System Reinforcement.  In all of these, the offset 

formula produced a result in excess of the cost of the System Reinforcement.  (Exhibit B-22, p. 81) 

 

AMPC stated that all new customers become eligible for postage stamp rates upon receiving 

service, and should be required to contribute to the cost of the infrastructure with a contribution 

payment before they can access the stable postage stamp rate.  Further, absent the safeguard of a 

well-designed contribution policy, new customers demanding service in locations that are 

disproportionally expensive to serve could cause rate shock for all existing customers.  A good 

contribution policy protects existing customers from the risks of such escalation and provides new 

customers with a price signal to encourage more efficient selection of energy choices.  

(Exhibit C3-10, p. 5) (Exhibit C3-12, AMPC 1.2.1, 12.2) 
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BCSEA submits that whether DCAT is in the interests of current and future ratepayers is largely 

dependent upon who pays for DCAT and that the five new customers should make a financial 

contribution to system reinforcement.  (BCSEA Final Submission, p. 7) 

 

Air Liquide adopts BC Hydro’s submissions regarding TS 6 and further submits that no party has 

identified an error in the application of TS 6 in this hearing.  (Air Liquide Final Submission, pp. 2, 6)  

ARC, Encana and Murphy Oil, jointly submit that TS 6 has been in force for more than 20 years and 

should not now be applied any differently than it has in the past.  (ARC, Encana and Murthy Final 

Submission, p. 2)  CAPP submits that this application is not the appropriate forum to consider 

broad, far reaching tariff changes and that this project should be considered in light of the current 

tariff.  (CAPP Final Submission, p. 2) 

 

However, AMPC submits that the Commission can consider whether the outcome of applying TS 6 

is in the public interest.  In support of this position, it cites section 59(4) and 59(5) of the UCA.  It 

further submits that absent a principled mechanism for customer contributions under TS 6, and 

without an application by BC Hydro to amend TS 6, given the link between customer contributions 

and project need, the appropriate action for the Commission is to deny BC Hydro’s application 

pending a revised tariff with an appropriate customer contribution policy.  (AMPC Final Submission, 

p. 9) 

 

BC Hydro disagrees, arguing that the Commission has agreed that this hearing is not the place to 

mount a campaign to modify TS 6.  It submits that this hearing should be limited to whether 

BC Hydro has correctly interpreted the existing provisions of TS 6.  (BC Hydro Final submission, 

p. 16) 

 

Commission Determination 

 

The Commission Panel finds that the calculation of benefits in TS 6 may not accurately reflect the 

actual economic benefits to BC Hydro’s customers.  The Panel considers a key determinant of 

economic benefits to include the full impact of the project on rates.  As discussed previously in this 

Decision, the impact on rates of the project, including the cost of energy depends upon the 
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assumptions of energy surplus.  In the absence of a surplus, the impact is high, otherwise it is quite 

low.  The Panel is of the opinion that this may be the result of an out-dated rate structure that 

doesn’t fairly allocate costs between transmission customers and other classes of customers.  In 

any event, the fact that the result of the System Offset calculation in TS 6 does not change, no 

matter which scenario applies, renders this calculation of little value when considering economic 

benefits to ratepayers. 

 

Accordingly, the Panel is not persuaded that the economic benefit to BC Hydro and its ratepayers is 

related in any way to the benefit arrived at in the calculation made pursuant to TS 6.  In particular, 

in the calculation of (R-E) in the System Offset calculation, R includes the revenues from both the 

sale of energy and the delivery charges, while E only includes some incremental delivery expenses.  

The Panel notes that this issue was considered by the panel in the System Extension review, and 

the Guidelines recommend that the cost of energy be included in any benefit calculation. 

 

The approach in TS 6, and applied by BC Hydro to this Project, may be a more appropriate proxy for 

benefits under different economic circumstances.  For example, if the average costs to supply 

energy to all customers exceeds the marginal cost to acquire incremental energy any increase in 

load will, generally speaking, drive the average cost down for all customers.  In these 

circumstances, TS 6, which utilizes an estimate of potential gross revenue, less some incremental 

costs, but not including energy costs, provides a proxy for this load-building benefit.  However, if 

marginal energy generation and/or acquisition costs are greater than average costs, there is no 

direct economic benefit from building load that will accrue to existing ratepayers.  There may be 

intangible or possible future benefits to increased load.  Further, there may be benefits that accrue 

to BC generally and therefore taxpayers, by the industrial or commercial development that a 

system extension brings.  However, the Panel does not consider that BC Hydro’s ratepayers should 

be financially responsible for benefits that all British Columbians share. 

 

BC Hydro continues to claim that the cost of reinforcing the system will be substantially recovered 

from new customers to the benefit of existing customers.  However, this does not seem likely to 

the Panel, given that the new customers are providing a deposit, which, if forecast loads 

materialize, will be refunded.  The only scenario in which the new customers would contribute to 



126 
 
 
the reinforcement costs is if they place a deposit and then take no energy – or at least less energy 

than anticipated. 

 

The Panel agrees with BC Hydro that the deposits from the five customers provide some protection 

from asset stranding.  However, if expected loads are realized in the first few years, the new 

customers could earn out their deposit in 8 years or less, which, given the uncertainty of the load 

forecast and the volatile nature of commodity markets, still leaves significant stranding risks.  In the 

event that all deposit monies are refunded, BC Hydro is left with no contribution whatsoever from 

the new customers and its ratepayers are faced with the full rate impact of the project costs. 

 

The Panel agrees with AMPC that new customers should be provided with price signals that 

encourage efficient economic decisions.  To this end, TS 6 should provide a robust methodology to 

calculate accurate price signals.  Any misalignment of price signals could skew industrial consumers’ 

choices.  For example, the absence of a contribution requirement could potentially make an 

electricity option appear more economical to the gas producers than gas compression, even if 

natural gas compression, with a carbon tax, is a more economically efficient outcome. 

 

If TS 6 is indeed not robust enough to adequately proportion the costs and risks of transmission 

reinforcement between existing and new customers in the current economic circumstances, the 

Panel must determine what, if any, jurisdiction it has to direct a different approach.  The Panel has 

previously determined that issues respecting the application of TS 6 to this project are in scope 

insofar as they determine the public interest.  In addition, section 59 of the UCA requires the 

Commission to determine whether a rate is unjust, unreasonable or discriminatory. 

 

Section 59 of the UCA, however, does not provide the Commission with the ability to adjust or 

change a rate that it has found unjust, unreasonable or discriminatory.  Section 58 states that it 

may determine a just, reasonable and sufficient rate only after a hearing.  While this hearing has 

provided an opportunity for a significant amount of discussion of TS 6, the Panel is not persuaded 

that it meets the requirements for a hearing as required by section 58(1).  This is a CPCN 

application, not a rate design hearing. 
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The Panel notes that in the Reasons for Decision accompanying Order G-4-91 (which approved 

TS 6), the Commission indicated that it was given the assurance that the agreed T&C of the 

Electricity Supply Agreement and Facilities Agreement would have no financial impact on any other 

rate classes, stating:  “The agreement of the parties, coupled with the lack of inter-class financial 

impact has been most persuasive in convincing the Commission to accept the negotiated 

documents.”  This Panel questions whether BC Hydro has been as diligent as it could or should have 

been to ensure that as economic conditions changed, rates underwent an appropriate redesign 

exercise to update TS 6. 

 

In summary, the Panel agrees that there are a number of issues concerning TS 6 that require a 

more fulsome review.  However, the Panel is also mindful that the five new DCAT customers 

entered the process with BC Hydro in good faith, relying on its expertise with its own tariffs.  They 

have made investments in plant and equipment consistent with receiving electric service.  As 

important as sending accurate economic indicators is, it is equally important, in the Panel’s view, to 

provide prospective customers with fair and predictable treatment.  The Panel also notes the 

following: 

 
1. TS 6 covers only the calculation of contributions and deposits, which amount to a rate 

impact of considerably less than 1 percent; 

2. The rate impact from the incremental energy demand is highly dependent upon surplus 
power assumptions.  From the evidence provided, given the surplus, there will be no impact 
on rates for the cost of incremental energy until 2017 at the earliest; 

3. The Provincial Government expects to review the Transmission Service Rate and the 
industrial tariff over the next two years, given their age, the BCUC report, and the Province’s 
economic development priorities. 

 

Accordingly the Panel is not persuaded that the CPCN for the Project should be denied pending 

an amendment of TS 6 as suggested by AMPC.  TS 6 has been approved by the Commission, and 

subsequently has been applied on a number of occasions.  There is no evidence before the Panel 

that any previous issues have arisen in these applications of TS 6. 
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The Panel also finds that it is not appropriate to alter or modify TS 6, in this instance only, to 

remedy any perceived shortcomings.  For example, if the application of TS 6 does not otherwise 

result in the requirement for a contribution, it is not appropriate for one to be arbitrarily imposed.  

However, the Panel will make specific findings and recommendations regarding the interpretation 

of TS 6 as it relates to generation reinforcement and the Phase 2 project in the following sections.  

 

Panel Recommendation 

 

The Government has indicated a review of industrial rates will be conducted within two years after 

completion of the BC Hydro F2012-F2014 proceeding or May 2012.  If the review of transmission 

service rates is not concluded by mid 2014, or if it does not include a review of TS 6, this Panel 

recommends that the Commission should consider a review of TS 6 and invite all interested 

parties to participate in the review as this is a significant and urgent issue. 

 

8.3.3 Generation Reinforcement 
 

Section 2 of TS 6 provides that System Reinforcements do not include any additions or alterations 

to generation plant and associated transmission, or transmission lines at 500 kV and over, unless 

the new or incremental loads exceed 150 MV.A.  BC Hydro confirms that none of the DCAT Project 

customers has a load exceeding 150 MV.A.  (Exhibit B-22, p. 76)  Two issues arose in this 

proceeding from the approach to generation reinforcement in the application of TS 6.  The first is 

whether the 150 MV.A threshold should apply to the group of new customers as a whole.  The 

second is how the threshold should be applied to a new customer that adds load incrementally 

over a period of time such that at some point it exceeds 150 MV.A.  The Panel specifically 

requested parties to provide submissions on this issue and also on the issue of whether, in the 

event that energy to supply the new load came from market purchases or IPPs, the purchase cost 

should be considered a “generation cost”. 

 

With regard to whether the five new customers should be aggregated, BCPSO submits that TS 6 is 

an agreement between BC Hydro and individual customers, and should be interpreted as such.  

(BCPSO Final Submission, p. 25) 
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Shell submits that the definition of customer in TS 6 is:  “A Customer is a customer who takes, or is 

proposing to take electricity from BC Hydro…” and that the whole focus of TS 6 is individual load.  It 

further submits that as Shell is unrelated to any of the other customers, it would be entirely unfair 

to group Shell with unrelated customers, for the purpose of determining thresholds, would be 

arbitrary, and discriminatory; and would fail to comply with the terms of TS 6.  (Shell Final 

Submission, p. 14) 

 

Shell has currently committed to 120 MW of load.  With regard to the possibility of it taking an 

additional amount of load, it states that it has identified the possibility of future load in excess of 

that amount.  However, this depends upon whether or not full field development is realized and 

submits that therefore this is highly speculative.  (Shell Final Submission, p. 14) 

 

BC Hydro was asked how it would handle a situation where a customer stages an application with 

first phase requirement of 100 MW, for an entire service totalling 150 MV.A or greater - would the 

customer avoid contributing to generation reinforcement costs that would otherwise be payable if 

all load was added at the same time?  It responded that:  “… the 150 MV.A provision of TS 6 does 

not specifically address the timing of incremental load increases.  If it appeared that the customer 

planned to develop the entire project (even though in phased approach) in a relatively short period 

of time, and had sized its own electrical equipment so as to serve the full, aggregated load, it is 

likely BC Hydro would treat it as a single “Customer’s Plant” and apply TS 6 accordingly.  On the 

other hand, if the customer’s plans for expansion, or adding of additional load, were tentative, with 

the possible additional load being added several years in the future, and subject to other 

contingencies, then it is likely BC Hydro would not treat it as a single ‘Customer’s Plant’ at the time 

the application for service was received from the customer.”  (Exhibit B-30, BCUC 4.3.1) 

 

CEC submits that it is supportive of a pragmatic approach to the determination of compliance with 

this threshold and submits that the Commission may want to encourage BC Hydro to be more 

robust in its application of the provisions of TS 6.  (CEC Final Submission, p. 22) 
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BC Hydro agrees, stating:  “it is not appropriate to aggregate the load of multiple customers when 

determining whether the 150 MV.A threshold is met.”  (BC Hydro Final Submission, p. 20) 

 

Commission Determination 

 

The Panel finds that the TS 6 should be applied to individual customers, and not an aggregation 

of customers.  The Commission Panel notes that BC Hydro has also aggregated the new customers 

for the purpose of calculating project costs, before proportioning these costs according to their 

estimated load requirements.  The Panel is of the view that this is an appropriate approach.  

However, any specific application of the terms and conditions of TS 6 must be done on an 

individual customer basis. 

 

With regard to a customer that takes additional load subsequent to the TS 6 calculation, the Panel 

also considered the policy underlying the Customer Base Line as a comparison.  In this case, the 

customer’s first tier rate applies to an amount of energy that is determined by an analysis of their 

historic load.  However, when undergoing an expansion, due, for example, to an economic upturn 

and an increased demand for product, a customer is entitled to apply to have the baseline reset at 

a higher value.  This approach recognizes that tariffs are generally applied in such a way that 

changed or changing circumstances are taken into consideration in their application.  Accordingly, 

the Panel also finds that it is appropriate to consider load added subsequent to the new 

customer taking service when applying TS 6. 

 

While the Commission Panel agrees with a pragmatic approach, it considers BC Hydro’s “wait and 

see” approach to additional load to lack transparency and clarity.  In particular, the Panel is of the 

opinion that there should be a specified time period during which the calculation remains open for 

adjustment during that period.  The Panel notes that TS 6 provides a benefit for the five new 

customers in the event that additional new customers attach to the system within 5 years.  In this 

eventuality, their deposit is recalculated and refunded by an amount that recognizes the additional 

new load.  The Panel also notes other sections of TS 6 which implicitly recognize a time period, such 

as the benefit calculation, which extrapolates first year benefits over 7.4 years and the refund 

calculation, which provides for, all else equal, deposit refunds in 8 years. 
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Panel Recommendation 
 

The Panel makes no specific directive with regard to the inclusion of generation reinforcement in 

the TS 6 calculation in the event that any of the five industrial customers increase the amount of 

load.  However, the Panel recommends that this issue be examined in the forthcoming industrial 

tariff review. 

 

8.3.4 Tariff Supplement 6 and GDAT Project Costs 
 

Having approved BC Hydro’s phased approach to the DCAT project as a means of meeting its MRS 

commitments, the issue now for the Commission Panel is whether the system reinforcement costs, 

for the purpose of the calculations of deposits/contributions in TS 6 should include estimates for 

GDAT. 

 

BC Hydro has not sought any deposit or CIAC with regard to the GDAT project from any of the five 

new customers.  It submits that all five of these new loads will be served prior to the 

implementation of GDAT and at that time these customers will be treated as would any other 

existing customer.  It argues that it would be incorrect to include GDAT costs.  It further argues that 

even if it were to do so, the increase in project cost would not trigger the need for a contribution.  

(BC Hydro Final Submission, p. 22) 

 

CEC argues that customer security is being based on a project cost estimate for a project which 

does not deliver the required N-1 level of service.  There is an implied commitment by BC Hydro to 

provide the Stage 2016 project, which the customers can rely on but they are not being asked to 

commit security on the basis of the full costs required to provide the service.  Consequently other 

customers on the BC Hydro system will be more at risk than they should be.  It also argues that the 

customers putting up security will be relieved of the security commitment on the basis of their full 

revenues against a partial security commitment, thus relieving them more quickly than would 

otherwise be the case, again this raising the risk to the other BC Hydro customers.  (CEC Final 

Submission, p. 10) 
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CEC further submits that “The GDAT project as undefined as it may be is clearly defined by the 

requirement to meet the N-1 standard of service for the Dawson Creek Chetwynd area loads.  To 

the extent that this represents costs for investments in future stages there should be nothing in the 

‘estimating’ approaches or ‘subsequent reinforcement’ approaches which prevents the 

Commission from identifying the public interest in the fairness involved in considering the DCAT 

and GDAT projects within this CPCN.  BC Hydro’s submission that the GDAT is not before the 

Commission is not the case.  In the CEC’s submission the 2016 Common Stage 2 is clearly a part of 

the CPCN application.”  (CEC Final Submission, p. 25) 

 

With regard to the relationship between the DCAT and the potential $114 million GDAT projects, 

AMPC stated that if both facilities proceed, and if both facilities receive the same tariff treatment, 

then up to $335 million in new infrastructure, 76 percent to 90 percent attributable to new 

industrial facilities, will escape a reasonable level of customer contribution obligation.  It further 

noted that this outcome is inconsistent with the user pay/cost causation principle that customer 

contribution policies (including TS 6) are intended to give effect to.  (Exhibit C3-10, pp. 10-11) 

 

AMPC also submits that the GDAT project must be considered, as it forms an integral part of 

BC Hydro’s plans to provide adequate service to customers in the area and that “…. BC Hydro 

should not pretend that GDAT does not exist because its final configuration is imprecise.”  (AMPC 

Final Submission p. 20) 

 

BC Hydro replies that TS 6 does not contemplate “the indefinite future” in determining customer 

contributions.  If customers are fortunate enough to take service at a time when their load can be 

served without any system reinforcement costs being incurred, no contribution will be required.  

However, if they take service at a time when a specific project is required, they will be required to 

make a contribution or to provide security.  In no circumstances are they required to make 

contributions based on expected future increases in load, if has BC Hydro has not yet determined 

what facilities will be necessary to serve that load.  It further argues that there is no right, under 

TS 6 for BC Hydro to charge customers for “… possible future specific assets that have not been 

identified.”  (BC Hydro Reply Submission, pp. 5-6) 
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In contrast to the position of other Interveners, BCSPO submits that since DCAT can only supply 

73 MW of this load at the required N-1 reliability condition, this is the value that should be used in 

the determination of the BC Hydro offset.  The balance of the 176 MW (i.e., 103 MW) is part of 

what is driving the need for the GDAT project and should be linked to that project and not DCAT.  In 

order to credibly use the 176 MW in the offset calculation, the cost being offset would have to 

include both the DCAT and GDAT projects, which is not precisely known at this time.  (BCSPO Final 

Submission, p. 20) 

 

Commission Determination 

 

The Panel finds that the DCAT Project TS 6 calculation should not include the estimated costs of 

the Phase 2 GDAT project.  The scope and timing of GDAT is uncertain at this time – the timing 

being heavily dependent upon the materialization of the load forecast. 

 

The service provided to the five new industrial customers by the DCAT project and the incremental 

increase in reliability resulting from a future GDAT project create issues for this or possibly future 

Commission Panels to consider.  One such issue is whether there is an obligation to provide future 

N-1 service to a new network-connected customer that elects to receive N-0 service by providing a 

security deposit for a less expensive project than that required for full N-1 service.  If an obligation 

does exist, or the customer later demands N-1 service, then another issue arises as to whether a 

security deposit is required for any required reinforcements.  If there is no obligation, then can 

BC Hydro rely on the controlled load shedding of network connected load indefinitely to remain 

compliant with Mandatory Reliability Standards? 

 

The Panel has previously found that BC Hydro can meet its MRS reliability obligations through load 

shedding agreements, such as the ones it currently has in place with the five new customers.  

BC Hydro has stated its intention to provide full N-1 service through the second project phase 

following the completion of DCAT and that at that time, the five new customers should be treated 

as would any other existing customer.  In this regard, the Panel notes the potential applicability of 

TS 6 to existing customers.  TS 6 defines “customer” as:  “A customer who takes or is proposing to 
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take Electricity from B.C. Hydro pursuant to an Electricity Supply Agreement on the terms and 

conditions of Rate Schedule 1821, as amended or replaced from time to time.”  The Panel is of the 

opinion that customers should not be relieved of their full deposit or contribution responsibility 

merely because a project is phased, instead of being completed at one time.  Accordingly, the 

Panel determines that if the Phase 2 GDAT project is found to be needed in order to provide 

service to these five new industrial DCAT customers, the requirement for additional deposit or 

contribution should be assessed at that time. 

 

The Panel takes no position on whether full N-1 service is at the customers’ option, or whether 

BC Hydro can require customers to “upgrade” to this service from the “interruptible” service they 

will be taking when and if the GDAT project goes ahead.  Further, any GDAT deposit/contribution 

requirement may also be shared by other customers that attach between DCAT and GDAT.  This 

will not be clearly known until the GDAT project is brought forward to the Commission by 

BC Hydro.  The issue before this Panel is whether to approve the CPCN for phase one – DCAT – 

therefore this issue of deposit or contribution for GDAT is one that the future panel assessing the 

GDAT project will be in a better position to consider.  Accordingly, this Panel makes no 

determination about whether the five new customers should be reassessed when the DCAT project 

begins. 

 

Panel Recommendation 

 

1. The forthcoming industrial rate review should consider how deposits and contributions 
should be assessed when a project is phased. 

2. The issue of additional deposits/contributions by DCAT customers should be examined by 
a future Panel when the Phase 2 GDAT CPCN application is heard. 
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8.4 Proposed Revisions to the Electric Tariff 
 

The Electric Tariff does not currently contemplate distribution customers providing security for 

transmission reinforcement.  In this Application, BC Hydro seeks to make revisions to the Electric 

Tariff to require customers to do so.  (Exhibit B-1, p. 2-20) 

 

Two industrial customers (of the five new industrial customers) will take power at distribution level 

voltage.  The result of applying the Electric Tariff as currently drafted would be to require security 

for the transmission reinforcements from the three transmission customs but not from the two 

distribution customers.  Similar provisions as those in TS 6 exist under the Electric Tariff T&C for 

distribution customers but relate only to distribution reinforcement costs not transmission 

reinforcement costs. 

 

BC Hydro states that “[t]o resolve this inequity and to protect existing customers against the risk of 

over capacity if new customers choose not to use electricity for compression, BC Hydro is applying 

to revise its Electric Tariff to permit it to recover security for the costs of transmission 

reinforcements from appropriate distribution customers.  The revision to the Electric Tariff T&C will 

permit BC Hydro to recover from distribution customers that seek new service in excess of 10 MW 

some of the costs of transmission reinforcement made necessary, in whole or in part, by the new 

load.”  (Exhibit B-1, p. 2-20) 

 

BC Hydro submits that these changes will ensure that new large customer loads are treated equally 

whether they choose to take power at distribution or transmission voltage.  (Exhibit B-1, p. 2-19) 

Specifically, BC Hydro is seeking an order to revise section 8.3 of the Electric Tariff T&C as reflected 

in the amendments set out in Exhibit B-1, Appendix A (Draft Order). 

 

The additional language that BC Hydro has proposed to include in section 8.3 is as follows: 

 
“In addition to any Extension Fee and revenue guarantee to be paid or provided 
by a Customer pursuant to this part, for new service that: 
 

(a) Have a total expected Maximum Demand greater than 10,000 kW; and 
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(b) Partially or wholly make necessary System Reinforcement (as defined in 
Tariff Supplement No. 6) to the transmission system in order to provide 
service to the distribution system to which the Customer is or will be 
connected: 

the customer will be subject to the terms and conditions of Tariff Supplement 
No. 6 in respect of System Reinforcement, including the requirement to provide 
security for the cost of the System Reinforcement in accordance with Tariff 
Supplement No. 6.” 

 

BC Hydro submits that the proposed revisions are fair and reasonable and prevent undue 

discrimination between distribution customers with large loads that require transmission system 

reinforcement and their transmission customer counterparts.  It further submits that this approach 

is not discriminatory to new distribution customers because there are no existing distribution 

customers on the system that have required transmission system reinforcement.  (BC Hydro Final 

Submission, p. 25) 

 

In the Application, BC Hydro did not specifically identify the sections of TS 6 that are in respect to 

‘System Reinforcement’.  In response to Exhibit B-5, BCUC 1.50.1 BC Hydro states that:  “If the 

requested amendment to the Electric Tariff is approved, distribution customer’s with loads equal or 

greater than 10 MW that require BC Hydro to undertake System Reinforcement will be subject to 

all of those sections in the Tariff Supplement No. 6 that relate to System Reinforcement.  For 

example, clause 13 concerning the type of security for costs will be applicable, as will sub clause 

4(c) concerning the estimating of System Reinforcement costs.” 

 

BC Hydro listed the additional TS 6 clauses that would be applicable to distribution customer’s with 

loads equal or greater than 10 MW that require BC Hydro to undertake System Reinforcement as: 

 
1. Clause 1(b)(i) – states that BC Hydro is responsible for System Reinforcement; 

2. Clause 2 – definition of System Reinforcement; 

3. Clauses 4(c), (d) and (e) – sets out BC Hydro’s requirements to provide detailed; 

4. Cost studies; 

5. Clause 9(a)(i) – sets out that Right-of-Way costs are included in System; 

6. Reinforcement costs; 
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7. Clause 9(c) – defines what is included in Right-of-Way; and 

8. Clause 14 – Defines Force Majeure events that could impact on System Reinforcement 
construction. 

(Exhibit B-14, BCUC 2.21.1) 

 

However, BC Hydro is not proposing to make any actual changes to the Electric Tariff to specifically 

identify each section of TS 6.  BC Hydro stated that it would be opposed to specifically identifying 

each section of TS 6 that would apply to distribution customers considering the small number of 

customers to whom the revised wording would apply and the extra complexity it would add to the 

Electric Tariff.  (Exhibit B-14, BCUC 2.21.2) 

 

Under the Electric Tariff, a distribution customer is only required to make a contribution to System 

Improvements if their expected maximum demand is greater than 500 kVA.  BC Hydro also provides 

an offset to the customers Extension costs, but in contrast to transmission customers, the Electric 

Tariff contains no need for any security to be posted by the distribution customer against 

BC Hydro’s contribution.  Design estimates of the 25 kV distribution system upgrades and costs 

required to connect the two customers are underway and the costs are not available.  (Exhibit B-5, 

BCUC 1.51.1, 1.51.3) 

 

The BCPSO raises an issue of how the Distribution Customers should be treated in the TS 6 deposit 

calculation.  Under the proposed treatment, the anticipated revenues from these distribution 

customers is counted twice – once for the transmission offset, once for the distribution offset.  

(BCPSO Final Submission, p. 17) 

 

However, in the IR process, BC Hydro stated:  “BC Hydro believes that it is appropriate to include 

distribution revenue in the offset calculation because distribution customers will be required to pay 

or post security for transmission upgrades on the same basis as transmission service customers.”  

(Exhibit B-30, BCPSO 4.17.1)  It elsewhere stated that even if the deposit was recalculated to 

account for the double counting of revenues, it does not consider the result to have a material 

financial impact.  (Exhibit B-30, BCPSO 4.17.2)  BC Hydro calculated that if the revenue from the 

two distribution customers is removed, the annual revenues from the five DCAT customers of 
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$58 million (shown in the response to BCUC 2.19.2) would decrease to $48 million and the 

maximum offset under TS 6 would decrease from $429 million to $355 million. 

 

In reply, BC Hydro submits that it is not the purpose of this hearing to set an appropriate precedent 

for interpreting TS 6 and that unless a “proper interpretation” of TS 6 would provide for a 

significantly different contribution, the decision to issue a CPCN is not affected.  (BC Hydro Reply 

Submission, p. 8) 

 

BCPSO argues that BC Hydro has firmly stated (Exhibit B-22, p. 85), that TS 6 is meant to be applied 

on an individual customer basis and that if the distribution customers’ revenues are used to offset 

distribution system reinforcements then a financial contribution should be required for the 

transmission system reinforcement.  (BCPSO Final Submission, p. 18) 

 

BC Hydro made no rebuttal in their Reply Submission. 

 

Commission Determination 

 

The Commission Panel is not approving the revision to section 8.3 of the Terms and Conditions of 

the Electric Tariff as proposed by BC Hydro at this time. 

 

The Commission Panel agrees that distribution customers taking a large load, thus triggering a 

transmission reinforcement, should be treated in the same manner as a transmission customer that 

does the same.  The Commission Panel is satisfied that in general, the proposed changes to the 

Electric Tariff are fair and reasonable and provide greater protection for BC Hydro Ratepayers.  

However, the Panel has concerns about how these changes are worded, in addition to other 

aspects of the proposed changes to the Electric Tariff.  The Panel may be prepared to accept the 

proposed changes subject to the following clarifications. 
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(i) Double Counting Customer Benefits 

 

The Commission Panel agrees with the BCPSO that there is a potential for the calculation of the 

distribution Extension Fee to be based on the same new customer load that the transmission 

deposit/contribution calculation in TS 6 is based on.  If this occurred, it would amount to double 

counting the benefits and the Commission Panel concurs that this should be avoided.  However, it 

is not clear from the evidence before the Panel whether that is or will be the case for the two 

distribution customers because the proposed changes to the Electric Tariff do not address the issue 

of allocation of the benefits of the new load across the distribution and transmission calculation.  

Accordingly, the Panel requires further clarifications to the Electric Tariff to specify how the new 

customer load is to be allocated across the two tariffs for the purpose of these calculations. 

 

(ii) Wording Clarification 

 

The Commission Panel finds the proposed revised wording vague and states only that distribution 

“customers will be subject to Tariff Supplement No. 6 in respect of System Reinforcement…...”  The 

Commission Panel disagrees with BC Hydro’s position that specifically identifying the applicable 

sections of TS 6 would add unnecessary complexity to the Electric Tariff; in fact the Panel is of the 

opinion that it would make the Electric Tariff clearer and less subject to interpretation.  Under 

BC Hydro’s proposed Electric Tariff wording it would be up to the customer to ascertain which 

sections of TS 6 relate to System Reinforcement.  This could lead to confusion and result in 

interpretation discrepancies in the future.  The Commission Panel requires BC Hydro to provide 

revised amended language for the Electric Tariff T&C section 8.3 which specifically identifies each 

section of TS 6 that is in respect to System Reinforcement for the Commissions further review. 

 

With regard to BC Hydro’s assertion that BCPSO’s analysis of the calculation of distribution 

customer’s deposits is irrelevant and inappropriate, the Panel disagrees.  While it may or may not 

be a purpose of this hearing to set an “appropriate precedent” for interpreting TS 6, it is the 

purpose of this hearing to analyze how TS 6 is applied to this project.  In its determination on 

generation costs, the Panel has already found that TS 6 is to be applied to individual customers and 

not to a group of customers.  There is nothing to persuade the Panel that this principle shouldn’t 
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apply to all of the deposit/contribution and refund calculations.  Accordingly, the Commission 

Panel directs BC Hydro to recalculate the deposit/contribution requirement under TS 6, and, if 

applicable the Electric Tariff, for each DCAT customer and file the revised calculation with the 

Commission. 
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9.0 ABORIGINAL CONSULTATION 
 

This Section of the Decision explores the adequacy of BC Hydro’s consultation with aboriginal 

peoples on the Project.  The focus is primarily on the West Moberly First Nation, which was the 

only First Nation to actively intervene in this proceeding.  A significant amount of the evidence on 

First Nations consultation was submitted as confidential in this proceeding.  Where that evidence 

has been referenced in this section, it is for context only and does not contain any sensitive 

information. 

 

9.1 The Duty to Consult 
 

9.1.1 The Crown’s Duty 
 

As a Crown Corporation, BC Hydro has a duty to consult First Nations whenever it contemplates an 

activity that could potentially impact aboriginal or treaty rights.  This duty is grounded in the 

honour of the Crown, a principle requiring the Crown to act with integrity and honour and avoid 

“even the appearance of sharp dealing” in all its dealings with aboriginal peoples, including the 

dealings of treaty making and treaty interpretation.  (paraphrased from Haida Nation v. British 

Columbia (Minister of Forests), 2004 SCC 73 (Haida Nation), paras. 16 and 19) 

 

The duty to consult is triggered when the Crown has knowledge, actual or constructive, of the 

rights asserted under section 35(1) of the Constitution Act, 1982 which states, in part, “[t]he 

existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and 

affirmed.” 

 
9.1.2 Reciprocal First Nations’ Duty 

 

While the Crown has a duty to consult and accommodate First Nations, First Nations have an 

obligation to participate in the consultation in good faith, without frustrating the consultation 

process.  The Court in Halfway River First Nation v. British Columbia (Ministry of Forests), 1999 

BCCA 470 (Halfway River) said: 
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“There is a reciprocal duty on Aboriginal peoples to express their interests and 
concerns once they have had an opportunity to consider the information 
provided by the Crown, and to consult in good faith by whatever means 
available to them. They cannot frustrate the consultation process by refusing to 
meet or participate, or by imposing unreasonable conditions.” (para. 161) 
 

In Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69 (Mikisew), the 

Supreme Court of Canada reiterates this, stating: 

 

“It is true, as the Minister argues, that there is some reciprocal onus on the 
Mikisew to carry their end of the consultation, to make their concerns known, 
to respond to the government’s attempt to meet their concerns and 
suggestions, and to try to reach some mutually satisfactory solution.”  (para. 
65) 
 

9.1.3 The Commission’s Role 
 

The Commission’s role is to assess the scope of the Crown’s duty to consult First Nations and make 

a determination as to the adequacy of consultation with First Nations up to the point of the 

Commission’s decision on the CPCN application.  This role has been confirmed by the Supreme 

Court of Canada in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 (Rio Tinto Alcan, 

para. 74) and by the BC Court of Appeal in Kwikwetlem First Nation v. British Columbia (Utilities 

Commission), 2009 BCCA 68 (Kwikwetlem, paras. 13, 15 and 70). 

 

9.2 Identification of Potentially Impacted First Nations 
 

9.2.1 Treaty 8 
 

The first step of consultation is for the Crown to determine which First Nations may potentially be 

impacted by the Project.  BC Hydro identified that the Project Area lies within the boundaries of 

historic Treaty 8. 

 

Treaty 8 was originally signed in 1899. It was the last of the numbered treaties signed by the 

federal government during the expansion of confederation in the late 1800s. 
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Treaty 8 encompasses 840,000 square kilometres, an area extending from northeast British 

Columbia, across northern Alberta, northwest Saskatchewan and the southern Northwest 

Territories. 

 

Source: Exhibit B-1, p. 6-3 

 

The treaty itself is a short document, which includes: 

 
“And Her Majesty the Queen hereby agrees with the said Indian that they shall 
have right to pursue their usual vocations of hunting, trapping and fishing 
throughout the tract surrendered as heretofore described, subject to such 
regulation as may from time to time be made by the Government of the 
Country…on saving and excepting such tracts as may be required or taken up 
from time to time for settlement, mining, lumbering, trading or other purpose.” 
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Due to the brief nature and historic language of Treaty 8 the Courts have been called upon to 

interpret the treaty in a modern context. The Supreme Court of Canada (SCC) in R. v. Badger, 1 

S.C.R. 771 (Badger) held that: 

 
“the words in the treaty must not be interpreted in their strict technical sense 
nor subjected to rigid modern rules of construction. Rather, they must be 
interpreted in the sense that they would naturally have been understood by the 
Indians at the time of the signing.”  (para. 52) 

 

At the time of the treaty little settlement or development was anticipated for the region, and the 

SCC held that: 

 
“No doubt the Indians believed that most of the Treaty No. 8 land would remain 
unoccupied and so would be available to them for hunting, fishing and trapping.”  
(Badger, para. 57) 

 

Additionally, the SCC has held that the oral promises made to First Nations at the time of signing 

the treaty must also be considered in interpreting the content of the treaty (Badger, para. 52).  

Therefore, in the case of Treaty 8, the 1899 Report of the Treaty Commissioners, which describes 

the oral promises made during the historic negotiations, must also be considered: 

 
“We had to solemnly assure them that only such laws as to hunting and fishing 
as were in the interest of the Indians and were found necessary in order to 
protect the fish and fur-bearing animals would be made, and that they would be 
as free to hunt and fish after the treaty as they would be if they never entered 
into it.”  (Treaty No. 8 Made June 21, 1899 and Adhesions, Reports, Etc., Land 
Publication No. QS-0576-000-EE-A-16) 

 

The Courts have interpreted the oral promises made at the time of the Treaty 8 signing as a 

guarantee of continuity in traditional patterns of economic activity and occupation.  (Mikisew, 

para. 47) 

 

The Crown’s right to take up lands under Treaty 8 “is subject to its duty to consult and, if 

appropriate, accommodate First Nations’ interests before reducing the area over which their 

members may continue to pursue their hunting, trapping and fishing rights”. (Mikisew, para. 56) As 
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part of that duty the Crown must inform itself of the impact its activity will have on the exercise of 

treaty rights and communicate its findings to the First Nation.  As stated in Mikisew paragraph 55: 

 
“...the Crown is nevertheless under an obligation to inform itself of the impact its 
project will have on the exercise by the Mikisew of their hunting and trapping 
rights, and to communicate its findings to the Mikisew. The Crown must then 
attempt to deal with the Mikisew “in good faith, and with the intention of 
substantially addressing” Mikisew concerns (Delgamuukw, at para. 168). This 
does not mean that whenever a government proposes to do anything in the 
Treaty 8 surrendered lands it must consult with all signatory First Nations, no 
matter how remote or unsubstantial the impact. The duty to consult is, as stated 
in Haida Nation, triggered at a low threshold, but adverse impact is a matter of 
degree, as is the extent of the Crown’s duty.” 

 

9.2.2 Treaty 8 First Nations 
 

In British Columbia there are eight First Nations that are signatories to Treaty 8:  McLeod Lake 

Indian Band (McLeod Lake), Saulteau First Nation (Saulteau), Blueberry River First Nation 

(Blueberry River), West Moberly First Nation (WMFN), Prophet River First Nation (Prophet River), 

Doig River First Nation (Doig River), Halfway River (Halfway River) and Fort Nelson (Fort Nelson) 

First Nations. 

 

Through a search in the Government of British Columbia’s Consultative Area Database, BC Hydro 

identified that of the eight BC Treaty 8 First Nations, four have rights in the Project Area:  McLeod 

Lake, Saulteau, Blueberry River and WMFN.  BC Hydro initially determined that the others do not 

have interests or rights within the Project Area.  However, sometime into the Project consultation 

BC Hydro learned that Prophet River and Doig River First Nations are involved in the review of 

other applications for Crown tenure in the Project area, suggesting they too have interests or rights 

in the Project Area. 

 

9.3 BC Hydro’s Consultation with West Moberly First Nation 
 

This section assesses BC Hydro’s consultation with WMFN, a First Nation with specific concerns 

about its treaty rights, which they have identified as a registered Intervener in this Application.  

Consultation with the remaining First Nations identified by BC Hydro, as having interests and rights 
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in the DCAT Project area, will be discussed in the subsequent section. 

 

9.3.1 The Scope of Duty to Consult 
 

The scope of consultation and accommodation owed to a First Nation will vary case by case along a 

spectrum from low to high (the Haida spectrum).  The level of consultation along the spectrum in a 

given case depends on the strength of the Aboriginal right and the severity of the potential impact 

on those rights, although each case should be approached individually because the level of 

consultation may change as information is discovered in the consultation process (Haida Nation, 

para. 45). 

9.3.1.1 WMFN’s Treaty Rights 
 

WMFN’s ancestors, the Hudson’s Hope Indian Band, became adherents to Treaty 8 in 1914 

(Exhibit C5-20, pp. 36-40) and thus WMFN became party to the rights established under the Treaty 

namely “hunting, trapping and fishing throughout the tract surrendered”.  As discussed in 

Section 9.3 above, the Supreme Court of Canada has interpreted that Treaty 8 rights were 

established at the time of treaty signing with the intention that the First Nations’ rights to hunt, fish 

and trap would continue after the treaty as existed before it (Badger, para. 39). 

 

Historically WMFN hunted and trapped ungulates such as moose and caribou, as well as grizzly 

bear and beaver among other species.  They also fished for species such as bull trout and gathered 

plants and berries for food and medicines.  WMFN continues to exercise these same rights in the 

present, although because the caribou population has significantly decreased, they have voluntarily 

placed a moratorium on hunting caribou in an effort to recover the species to a sustainable size 

that can support a hunting practice.  (Exhibit C5-20, pp. 47-67, 115) 

 

Currently, for WMFN the hunting, fishing and trapping rights of Treaty 8 include the continuation of 

the exercise of their rights within their traditional hunting grounds, which they term as their 

“seasonal round”.  In oral testimony WMFN explained that a seasonal round is the mobility pattern 

of a First Nation throughout the region.  Travel is linked to deliberate land use activities, including 

hunting, trapping, fishing and gathering.  The seasonal round is not rigid, but rather changes from 
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year to year, adapting to the ecosystem and wildlife patterns.  However, the broad outline and area 

of the seasonal round tends to be consistent over time.  WMFN’s seasonal round transverses the 

Project Area.  In particular, WMFN maintains that the Pine River habitat is integral to the stability of 

the seasonal round.  (Exhibit C5-20, pp. 50-56, 131; T1-Proceeding: 333-340) 

 

9.3.1.2 Assessment of Impact and Scope of the Duty to Consult 
 

Both BC Hydro and WMFN agree that no strength of claim assessment for Aboriginal or treaty 

rights is needed in this case because WMFN has established treaty rights under Treaty 8.  (WMFN 

Final Submission, p. 23, BC Hydro Reply Submission, para. 73)  Thus, the scope of the duty to 

consult hinges on the impact of the Project on WMFN’s treaty rights (BC Hydro Final Submission, 

p. 30, WMFN Final Submission, p. 23) 

 

This section discusses what should be considered in determining the impact of the project, and the 

different views of BC Hydro and WMFN regarding the impacts of the Project on WMFN’s treaty 

rights.  This section concludes with a determination of the impact, and the corresponding scope of 

the duty to consult (which is directly proportional to the impact). 

 

9.3.1.2.1 Impact of the Project 
 

The Courts have given some guidance on assessing impacts on rights. In Haida Nation the Court 

referred to a spectrum of the degree of impacts: a low degree of impact is when “the potential for 

infringement is minor” and a high impact is when the “potential infringement is of high significance 

to the Aboriginal peoples, and the risk of non-compensable damage is high” (emphasis added, 

para. 44). 

 

The Courts have also provided guidance on which impacts should be the subject of consultation.  In 

Rio Tinto Alcan the Supreme Court of Canada clarified that consultation is not a vehicle to address 

past wrongs, and should be limited to the specific proposal or decision being contemplated, 

excluding adverse impacts of past developments which the project may be said to be a part 

(para. 52). 
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In West Moberly First Nations v. British Columbia (Chief Inspector of Mines), 2011 BCCA 247 (West 

Moberly) the Court discussed the concept of cumulative impact.  West Moberly distinguished the 

circumstances in Rio Tinto Alcan, pointing out that no new impacts were derived from the 

contemplated activity in that case; however, in cases where the current contemplated activity 

results in new adverse impacts, past effects are relevant in order to fully understand the severity of 

the new effects, and the existing state of affairs (paras. 116, 117). 

 

For contemplated activity that is causally linked to new adverse impacts, Chief Justice Finch in the 

West Moberly decision held that the “historical context is essential to a proper understanding of 

the seriousness of the potential impacts” (para. 116).  He explains: 

 

“To take those matters into consideration as within the scope of the duty to 
consult, is not to attempt the redress of past wrongs. Rather, it is simply to 
recognize an existing state of affairs, and to address the consequences of what 
may result from pursuit of the exploration programs.”  (West Moberly, para. 
119) 
 

Therefore, cumulative effects should be considered to fully comprehend the existing state and to 

place the new impacts in the proper context to understand the degree of impact. 

 

Chief Justice Finch also discussed future impacts when he stated: 

 

“I am therefore respectfully of the view that to the extent the chambers judge 
considered future impacts, beyond the immediate consequences of the 
exploration permits, as coming within the scope of the duty to consult, he 
committed no error. And, to the extent that MEMPR failed to consider the 
impact of a full mining operation in the area of concern, it failed to provide 
meaningful consultation.” (West Moberly, para. 125) 

 

9.3.1.2.2 BC Hydro’s View of Project Impacts 
 

BC Hydro anticipates the potential direct impacts arising from the Project on WMFN’s treaty rights 

are low.  (BC Hydro Final Submission, p. 30)  In making this assessment BC Hydro submits it 

considered impacts to the land including the following: 
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 20% of the line will be located on Crown land while 80% will be located on private land 
(Exhibit B-1, p. 6-12); 

 approximately 14.8 km or 20% of the proposed line will not parallel existing infrastructure 
(Exhibit B-5, BCUC 1.5.3); 

 about 50% of the length of the line would be located on previously disturbed, 
anthropogenic surfaces- that is, land that has already been cultivated, cleared for pasture, 
or built on with structures while the other 50% would require previously undeveloped land 
(Exhibit B-5, BCUC 1.5.4, 1.6.1); 

 approximately 55 km of the existing 138 kV transmission line will be removed as a result of 
the Project (Exhibit B-1, p. 6-13); and 

 it is 19 km away from the closest reserve (Exhibit B-5, BCUC 1.6.1). 

 

BC Hydro considered impacts to the environment including fish, wildlife and wetlands, and to 

activities such as trapping, hunting and fishing. As part of this process BC Hydro contracted AMEC 

Americas Limited to conduct an Environmental Overview Assessment of the Project.  At the outset 

of the EAO, AMEC chose Valued Ecosystem Components and Valued Social Components to study.  

A VEC is defined as part of the environment that is identified as having scientific, cultural, or 

economic importance.  (Exhibit B-34, p. 8; Exhibit B-1, Appendix F, p. 66)  AMEC submits that VECs 

and VSCs are key indicators of a healthy ecosystem and community, for which project-related 

impacts are estimated.  (Exhibit B-1, Appendix F, p. 43) 

 

BC Hydro stated that “AMEC identified relevant VEC’s and VSC’s [sic] based on their experience and 

expertise.  The VEC/VSCs were selected to represent resources of known sensitivity and value.”  

(Exhibit B-6, WMFN 1.8.1)  Some of the VECs/ VSCs chosen include, but are not limited to: fish and 

aquatic resources such as surface water quality and Bulltrout; vegetation such as at risk plant 

species; soils; wildlife such as the Western toad and Northern Myotis bat; wildlife habitat, mainly 

wetlands; and archaeological resources such as artifact scatter and historic sites. 

 

In oral testimony, Mr. Slaney explained the consideration his team gave to the impact of the 

Project in the context of past industrial activity in the area.  He stated: 
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“Throughout the process, the team were looking at existing pre-project 
conditions. So, when they looked at the land, they were looking at the changes 
that had happened. So there was a record of the fact that this has been cleared, 
or this is in some state of regeneration or those kind of things. So there was a 
recognition that change had happened. On the other hand, we were not 
particularly trying to document that change over time.” (T2:604) 

 
Mr. Slaney’s assessment of past industrial development is that “past developments have decreased 

the impact of the project, because as I said earlier, we are looking at a lot of disturbed land.”  

(T2:606) 

 

In the EOA, AMEC concluded that after mitigation, the Project will have a low or negligible effect on 

almost all VECs and VSCs.  (Exhibit B-1, p. 5-2)  Specifically, the EAO suggests that there will be no 

adverse residual effects on fish and fish habitat or soils and that residual effects on vegetation and 

wetland habitat, including ecosystem alterations, invasive species, and habitat fragmentation will 

be low after mitigation.  (Exhibit B-1, pp. 5-12, 5-14, 5-15)  Similarly, the EAO identifies potential 

effects on wildlife, including the loss of habitat, sensory disturbances, increased access by hunters 

and predators, and increased mortality; however, the EAO findings indicate that after mitigation 

these effects will also be low.  (Exhibit B-1, pp. 5-14, 5-15) 

 

AMEC did not include moose and other ungulates as wildlife VECs because wetlands, the preferred 

habitat of moose, were included as a VEC.  (T2:596; Exhibit B-39)  During the oral hearing, BC Hydro 

submitted a list of wildlife that was left out of the EAO in error.  The list indicated that moose, elk 

and deer were excluded as VECs because, in part, they are common in the study area and their 

habitat was avoided or was already a VEC.  (Exhibit B-39)  In July 2012, BC Hydro submitted an 

evidentiary update in this proceeding which included a study on moose (“Moose Habitat 

Management and Mitigation Plan for the Dawson Creek/Chetwynd Area Transmission (DCAT) 

Project - Draft Report, July 2012”) from AMEC which indicates that moose continue to be abundant 

in the region.  The study identifies two key residual (after mitigation) effects to moose as a result of 

the project.  The first residual effect to moose is direct and indirect changes to habitat, including 

loss, alteration, fragmentation or disturbance of habitat.  The second residual effect is increased 

access to moose by predators and hunters, thereby increasing the potential of mortality.  However, 

AMEC qualifies these residual effects as non-significant.  (Exhibit B-34, Appendix B, pp. 21, 23, 26)  
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BC Hydro submits that the Moose Study corroborates the findings in the original EOA.  (BC Hydro 

Reply Submission, p. 18) 

 

With respect to effects on hunting, trapping and recreational fishing, BC Hydro states that access to 

some sites may be temporarily disrupted during construction, but this will primarily only occur at 

active construction sites, and the impact to hunters, trappers and fishers is considered to be low 

after mitigation.  (Exhibit B-1, p. 5-20)  Regarding archaeological impacts, BC Hydro initiated an 

Archaeological Impact Assessment and BC Hydro intends to implement all mitigation 

recommendations therein, such as site avoidance, in order to prevent any impacts to these sites 

during Project construction or operation.  (Confidential Exhibit B-42, p. 198) 

 

In summary Mr. Slaney expressed: 

 
“the project has a relatively small footprint. Part of the existing line is going to be 
allowed to regrow and a new line has only a slightly larger footprint than the old 
one so it shouldn't make a material change.”  (T2:608) 

 

On July 5, 2012 WMFN submitted its final Impact Assessment Study (IAS) in the proceeding.  In oral 

testimony BC Hydro stated that the IAS brought new information to light, particularly regarding the 

seasonal round and historic trails.  In particular, Ms. Dutka, BC Hydro’s Project Manager for DCAT, 

stated multiple times that BC Hydro did not know enough about the seasonal round, but was 

willing to work with WMFN on these issues.  (T2:575, 667, 702-3)  However, in its Final Submission 

in this proceeding, BC Hydro submits that “the information received has not caused it to vary its 

original assessment that any potential impacts arising from the DCAT Project will not be significant 

on the WMFN’s treaty rights.”  (BC Hydro Reply Submission, p. 22)  With respect to the IAS, BC 

Hydro contends that the assessment does not provide any “specific details as to the precise nature 

of the impact” and lacks “concrete evidence”.  (BC Hydro Reply Submission, pp. 17-18) 

 

Regarding cumulative impacts, BC Hydro understands that the West Moberly case directs that 

cumulative impacts should be considered “where contemplated conduct may limit the extent to 

which the Crown can achieve reconciliation in connection with its past conduct.”  (BC Hydro Reply 

Submission, p. 14)  BC Hydro submits that “the evidence does not establish a link between the 
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current conduct contemplated by BC Hydro and the consequences of past interference with WMFN 

treaty rights in the way that the Court found existed in West Moberly.”  (BC Hydro Reply 

Submission, p. 14) 

 

With respect to the consideration of  future impacts beyond the immediate consequences of the 

Project (as contemplated in the West Moberly case), it is BC Hydro’s position that future industrial 

development in the region cannot be directly attributable to the Project and related impacts, and 

therefore cannot be considered in evaluating the impact of the Project: 

 
“The construction of the proposed transmission line will not be a determining 
factor in connection with other development of Montney shale gas…the 
development of shale gas fields can occur without the use of electricity supplied 
from the BC Hydro grid. Notwithstanding the benefits of using electricity for 
compression, BC Hydro understands that the decision to proceed with 
development of the Montney shale gas fields does not depend on the building of 
the DCAT Project and the use of electricity for compression.”  (Exhibit B-6, 
WMFN 1.6.1) 

 

Accordingly, BC Hydro is of the view that the impacts from future gas field development in the 

region should not be considered as a Project-related impact.  (Exhibit B-6, WMFN1.6.1) 

 

9.3.1.2.3 West Moberly First Nation’s View of Project Impacts 
 

WMFN disagrees with BC Hydro’s characterization of the impact of the Project as low; rather, in 

WMFN’s view, the Project will have a serious impact on its treaty rights.  In particular, due to the 

impacts on wildlife and wildlife habitat (particularly moose), and in light of the existing level of 

development, as well as foreseeable future development induced by the Project, WMFN 

characterizes the level of adverse impact on the exercise of their treaty rights as serious.  (WMFN 

Final Submission, pp. 16, 27) 

 

As discussed earlier, WMFN conducted an Impact Assessment Study (IAS) which was completed in 

July 2012, to identify the impacts of the Project on the exercise of their treaty rights.  

(Exhibit C5-20)  The IAS reports that the impacts of the Project include: 
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 Adverse impacts on fish and fish bearing streams and creeks, particularly to bull trout at the 
proposed river crossing; 

 Irreversible impacts on wildlife, particularly ungulates, due to habitat destruction and 
fragmentation, as well as increased access from hunters and predators due to widening of 
ROW corridors; 

 Adverse impacts on vegetation as a result of increased invasive species, and the use of 
pesticides for vegetation management along the transmission corridor; 

 Impacts to archaeological and cultural values, specifically to the historic trail system and 
cultural camps within the Groundbirch area; 

 Adverse impacts on the exercise of treaty rights due to a reduction of an available land 
base; and 

 Adverse impacts to a “meaningful” right to hunt as a result of hunting limitations during 
construction and the potential decline in moose population. 

 

The impact to the meaningful right to hunt is of particular concern to WMFN, who disagree with 

the conclusions of AMEC’s Moose Study that the impact to moose will be non-significant.  WMFN’s 

IAS shows that the total remaining moose habitat within the Project Area is down to 13.8 percent 

of the total moose habitat that could exist.  (Exhibit C5-20, pp. 125, 125, Appendix 1, pp. 176, 177; 

WMFN Final Submission, p. 49)  WMFN submits the most recent inventory of moose was 

conducted in 2004, and the moose data is therefore out of date and unreliable.  (Exhibit C5-20, 

p. 126)  In Oral Testimony, Chief Willson of the WMFN reported that WMFN members found that 

during a severe winter in 2008 the moose population was significantly affected and an estimated 

70 percent of moose died in some areas.  (T1:450-451)  Mr. Slaney, the Environment Manager for 

AMEC’s Vancouver Environment unit, with responsibility for the EAO, testified that he had heard 

similar accounts of a bad winter affecting the moose population.  (T2:629-630) 

 

WMFN’s IAS contains a series of interviews with community members which contend that the 

creation of new corridors or the widening of existing ones will increase elk and deer populations, 

and increase access by hunters, poachers, and predators, which will cause a decline in moose 

populations or push them further away.  (Exhibit C5-20, p. 74; T1: 424, 430)  This will, in turn, limit 

WMFN’s meaningful right to hunt. 
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WMFN community members are quoted as saying: 

 
“It seems like we are being pushed more into the mountains. And with all this 
industrial activity happening, the access it is creating into more and remote 
places for the harvesting of natural resources, we find ourselves having to go 
further and further from our community to find – what it is we are looking for.  
Good healthy animals.  We are also finding it – the population of the animals is 
also depleting.”  (Exhibit C5-20, p. 72) 
 
“More land being cleared that is why there is more elk.  Years ago, we’ve never 
seen elk like now.  There is more. Like no one is really hunting them.  More land 
clear so they are moving in here.  Like West Moberly, you go way up, there never 
used to be elk and now there is. They prefer open areas all the trees are gone.  
They are more in the open… You have to go in the timber for moose.  They have 
to move away to where the timber is.  You want moose you have to go in the 
bush.  Years ago, when we were growing up, there was a lot of bush here.  There 
was moose all over the place.  Now they cleared land, you have to go up to find 
moose.  (Exhibit C5-20, p. 74) 

 

During the oral hearing in this proceeding Chief Willson made a presentation titled “A Critical 

Balance” that illustrated the degree of industrial development from multiple industries in their 

treaty territory and the associated adverse impacts on the land and resources.  (Exhibit C5-22, 

T1:477-496).  During the presentation Chief Willson explained the effects of this development as: 

 
“You can’t just keep telling us to go somewhere else, because as you’ve seen in 
the maps, we are getting to the point where there is no other place to go. We 
are completely surrounded now, and we are just whittling away at what little bit 
we have left.” 

 

He also explained what the critical balance is for WMFN: 

 
“So I started talking about this critical balance, because the balance – being First 
Nations, we live in two worlds. We live in the modern world, where we have to 
sit here and use laptops and stuff like that, but also in a traditional sense of 
culture and values of being able to teach my son how to hunt and what the value 
of hunting is...We all realize that there is going to be development and with 
those developments there’s going to be impacts that are happening. It’s the 
unnecessary impacts that we’re concerned about, and how much of the impacts 
are happening all at once in northeastern British Columbia.”  (T1:468-9) 
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In WMFN’s IAS, one community member expresses his concern with decisions made without the 

context of cumulative and future impacts as “death [by] a thousand decisions I like to think.  It is 

another decision, another piece of land.”  (Exhibit C5-20, p. 102) 

 

WMFN submits that when understood in the context of these historical impacts and cumulative 

effects the Project’s impacts are more serious.  (WMFN Final Submission, pp. 23-24) 

 

WMFN contends “there is little useful land left in WMFN’s traditional territory on which to 

meaningfully exercise treaty rights to hunt, trap and fish or select land for Treaty Land Entitlement 

(“TLE”) settlement” because much of WMFN’s treaty territory is already criss-crossed by BC Hydro 

infrastructure, as well as other industrial developments.  (WMFN Final Submission, p. 24) 

 

WMFN submits that since 80 percent of the Project is on private land, this indicates that 80 percent 

of the Project footprint has already been alienated, and only 20 percent of the proposed footprint 

remains available for the exercise of treaty rights.  WMFN contends that any additional reduction in 

the available land base is more significant in light of this existing state of affairs.  In particular, the 

Crown lands around the Pine River area have been selected for Treaty Land Entitlement 

settlement, and are crucial to the stability of WMFN’s seasonal round.  (WMFN Final Submission, 

p. 25) 

 

In addition, WMFN contends that the Project will give rise to future development in the region, 

particularly natural gas developers which will “tie-in” to the transmission line, and whose operation 

will induce further industrial impacts to WMFN’s treaty rights.  (WMFN Final Submission, p. 26) 

 

Commission Determination 

 

The Commission Panel finds that the impacts of the Project on WMFN’s treaty rights are medium. 

 

BC Hydro and WMFN clearly differ in their views on the level of impact from the Project but both 

parties agree that there will be new impacts from this project on vegetation, wetland habitat, and 

wildlife, most notably impacts to moose habitat and increased access to moose by predators and 
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hunters.  As well, the Project will require the take-up of undisturbed Crown land. 

 

The Commission Panel accepts that these new impacts will occur as a result of the Project. 

 

These impacts are new, adverse impacts attributable to the Project and the Panel therefore finds 

that this case can be distinguished from Rio Tinto Alcan, as explained in West Moberly at 

paragraph 116.  Accordingly, the principles set out in West Moberly apply, namely “the historical 

context is essential to a proper understanding of the seriousness of the potential impacts on the 

petitioners’ treaty right to hunt.”  (West Moberly, para. 117)  The Commission understands 

cumulative impact to mean that whenever there are new impacts from a Project, the Crown must 

consider the historical context of past impacts, to put the new impacts in proper context and fully 

comprehend their magnitude. 

 

The Panel accepts WMFN’s evidence that the availability of land on which they can exercise their 

treaty rights has been diminished over time, to some degree. Regarding the moose population 

specifically, the Panel accepts the evidence from WMFN’s community members and Chief Willson, 

and corroborated by Mr. Slaney, that the moose population had suffered in a recent winter.  Thus, 

using a cumulative impact perspective, the new impacts from this Project must be assessed in the 

context that the availability of land is diminished and the moose population is depleted from 

previous numbers. 

 

Mr. Slaney’s evidence was that the historical context was considered to some extent but that AMEC 

was not particularly trying to document that change over time.  Given that the historical context 

does not appear to have been integral in the assessment of the environmental impacts, in 

determining that the new impacts of the Project are low, the Commission Panel does not find that 

BC Hydro adequately took the historical context into consideration when assessing the new 

impacts of the Project.  In fact, for the assessment of the impacts to moose, BC Hydro accepted an 

assessment based on moose population numbers from 2004 which, given the evidence of the bad 

winter in 2008, cannot be accepted to be accurate. 

 



157 
 
 
Given the reasoning above, the Panel cannot find that the new impacts of this Project are low. 

 

At the same time, the Panel also finds that the impacts cannot be characterized as high.  There is 

no evidence to suggest that the impacts of the Project are so severe that they are 

non-compensable (as described in Haida Nation, para. 44 and referenced in Section 9.4.1.2.1 of this 

Decision).  For example, though the moose population will be impacted by the Project, the 

evidence does not indicate that the population is already so threatened that the Project will 

extirpate the moose population in the Project Area.  As well, as part of this Project, an existing 

transmission line will be decommissioned and removed.  Therefore the Panel places the degree of 

impact of the Project between low and high, characterizing it as medium. 

 

As indicated above, since there is no strength of claim assessment because WMFN has established 

treaty rights, the scope of the duty to consult is proportional to the impact of the Project on treaty 

rights.  The Commission Panel has determined that the scope of the impact of the Project on 

WMFN is medium on the Haida spectrum and therefore the Panel finds that BC Hydro has a 

medium duty to consult. 

 

9.3.2 Did BC Hydro Fulfill this Duty? 
 

A medium duty to consult has not been expressly defined in the case law but clearly lies 

somewhere between the low and high ends of the Haida spectrum.  A low duty to consult may 

require giving notice, disclosing information to the First Nation, and discussing issues raised.  A high 

duty to consult may involve deep consultation aimed at finding a solution, providing opportunity to 

make submissions, allowing First Nations formal participation in decision-making and showing that 

First Nations’ concerns were considered and influenced the decision.  (Haida Nation, paras. 43-45)  

While a medium duty consult has not been expressly defined in law, in Taku River Tlingit First 

Nation v. British Columbia (Project Assessment Director), 2004 SCC 74 (Taku River), the Court found 

that First Nation was owed consultation at a level  deeper than minimum consultation, including a 

level of responsiveness to concerns that can be characterized as accommodation (para. 32). 
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BC Hydro and WMFN met on a total of eight occasions between June 2010 and June 2012.  

Exhibit B-22; Exhibit B-32)  In between these meetings BC Hydro exchanged numerous 

correspondence with WMFN.  All meetings and correspondence between BC Hydro and WMFN 

were documented by BC Hydro in its detailed consultation log that was submitted as confidential 

exhibits in this proceeding.  (Confidential Exhibits B-6-1, B-33)  The subject matter of these 

meetings is addressed below in relation to specific complaints about the consultation process. 

 

BC Hydro submits that, despite assessing the scope of the duty to consult with First Nations as low: 

 
“BC Hydro has engaged in medium level of consultation with Blueberry River, 
West Moberly, McLeod Lake and Saulteau First Nations by providing notification 
and making presentations about the Project, engaging in meetings, providing 
capacity funding where requested, inviting the First Nations to participate in the 
AMEC environmental overview assessment field surveys, sharing the results of 
those studies, and continuing to provide updates on the progress of the Project.”  
(Exhibit B-1, p. 6-14) 

 

It is WMFN’s view that BC Hydro failed to consult meaningfully, that their conduct displayed bad 

faith, and that consultation was therefore inadequate. 

 

Both WMFN and BC Hydro have complaints about the other party’s conduct in the consultation 

process; the major complaints are addressed in the following sections. 

 
9.3.2.1 Consultation on Project Alternatives 

 

WMFN contends that BC Hydro failed to consult WMFN on project alternatives, and that BC Hydro 

should have consulted WMFN at the planning and conceptual stage.  (WMFN Final Submission, 

pp. 16, 20) 

 

WMFN also takes issue with the fact that before engaging WMFN, BC Hydro had already 

determined that there was going to be a transmission line and submits that BC Hydro was not 

willing to receive input on any of the alternatives throughout the consultation process.  (WMFN 

Final Submission, pp. 38-42) 
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BC Hydro contends that it notified WMFN of the Project early in the process.  (BC Hydro’s Final 

Submission, p. 42) 

 

The evidence in this proceeding shows BC Hydro’s decision-making timeline for the Project.  On 

July 13, 2009 the Commission issued Order G-87-09 which approved $3.0 million in the Definition 

Phase, for the British Columbia Transmission Corporation (BCTC) to “complete preliminary 

environmental, engineering and consultation work to reinforce the system in the Dawson Creek 

area.”  (Exhibit B-5, BCUC 1.3.2; Exhibit B-14, BCUC 2.26.1)  The final approval for that funding was 

given by the BCTC Board of Directors in November 2009. 

 

BC Hydro submits that between November 2009 when final funding was approved and March 2010 

when WMFN was contacted, “the project team was assembled and engineering and environmental 

service providers engaged. The project team fully commenced Definition Phase work in January 

2010, including planning the consultation for the Project.”  (Exhibit B-14, BCUC 2.26.2) 

 

BC Hydro first notified WMFN of the Project by letter, dated March 3, 2010, which included 

information about the Project and provided contact information if WMFN had further questions.  

The letter listed three alternatives BC Hydro (then BCTC) was then evaluating and states “BCTC is 

currently investigating alternatives for increasing electricity supply to the Dawson Creek area” and 

“[o]ther Project alternatives may also be identified as BCTC continues to study available options. In 

addition, transmission line routing will be evaluated following selection of the preferred Project 

alternative.”  (Exhibit B-1, Appendix G, pp. 10-11) 

 

BC Hydro first met with WMFN on June 3, 2010 and presented a slide presentation that included 

the same three alternatives included in the March 3, 2010 letter.  (Exhibit B-36) 

 

In her oral testimony Ms. Dutka, BC Hydro’s Project Manager for the DCAT Project, submitted that 

BCTC presented only the options it was seriously contemplating to WMFN in June 2010 and did not 

discuss any of the dismissed alternatives with WMFN because they were deemed unfeasible.  

(T2:616-7) 
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BC Hydro submits that “the law is clear that consultation is only required on those options that are 

seriously contemplated” and that “there is no point in engaging First Nations in consultations with 

alternatives that are non-feasible in the sense that they do not serve the Crown’s other objectives.”  

(BC Hydro Reply Submission, p. 20) 

 

WMFN submits that BC Hydro did not set out its methodology for how it determined alternatives 

were unfeasible, and contends that WMFN should have had an opportunity to give input into 

selecting feasible project alternatives.  (WMFN Final Submission, p. 40) 

 

9.3.2.2 Conducting and Sharing a Preliminary Assessment of Impacts 
 

WMFN submits that the Crown must conduct a preliminary assessment of the Project impacts and 

the scope of consultation at the outset of Project.  (WMFN Final Submission, p. 33)  WMFN further 

submits that the law is clear that the Crown must provide that preliminary assessment to the 

affected First Nation, and provide an opportunity for the First Nation to give feedback.  WMFN 

refers to Adams Lake Indian Band v. British Columbia, 2011 BCSC 266 (Adams Lake): 

 
“The Crown is obliged to make a preliminary assessment of the strength of the 
claim and the potential impact of the proposed decision on the asserted rights. 
The Crown’s obligations also extend to providing the affected aboriginal group 
with an opportunity to comment on these preliminary assessments.”  (para. 131) 

 

WMFN also submits that the recent West Moberly case supports a timely provision of the 

preliminary assessment to the affected First Nation.  In its Final Submission WMFN explains: 

 
“In West Moberly, the BC Court of Appeal determined that the Crown’s refusal 
to provide a timely preliminary assessment, in conjunction with providing 
“standard referral letters” to constitute an unreasonable consultation process in 
response to WMFN’s concerns.”  (WMFN Final Submission, p. 34, referencing 
West Moberly, paras. 152, 219) 

 

In WMFN’s view “BC Hydro failed to conduct a proper preliminary assessment about the potential 

adverse impacts on WMFN’s rights from the proposed DCAT project, share that assessment with 

WMFN and consult with WMFN on the same.”  (WMFN Final Submission, p. 28) 
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BC Hydro, on the other hand, submits that the Crown has no legal obligation to share its 

preliminary impact assessments.  (BC Hydro Final Submission, p. 32)  Nevertheless, BC Hydro 

contends that it did share its preliminary assessment of impacts with WMFN “as soon as the studies 

upon which it was based were concluded” and on July 12, 2011 through the filing of the CPCN 

application.  (BC Hydro Reply Submission, p. 21, BC Hydro Final Submission, p. 30)  BC Hydro 

submits that because it accepted that WMFN had treaty rights in the area, and therefore did not 

conduct a strength of claim assessment, BC Hydro’s preliminary assessment was limited to an 

assessment of the impacts on those treaty rights.  (BC Hydro Final Submission, p. 30)  BC Hydro’s 

preliminary assessment of the seriousness of the impact was that any impact to WMFN’s treaty 

rights would be low. 

 

According to WMFN, BC Hydro should have shared this preliminary assessment with them much 

earlier in the consultation process, rather than upon the filing of the CPCN application one year 

after consultation was initiated. 

 

9.3.2.3 Consultation on Impacts and Negotiating the Terms of a Study 
 

WMFN submits that “BC Hydro failed to engage in a meaningful dialogue or substantive 

consultation with WMFN on...the nature and scope of its rights and potential impacts of the 

proposed DCAT Project on those rights.”  (WMFN Final Submission, p. 57) 

 

“BC Hydro contends that it has made numerous attempts to engage with WMFN over the past two 

years but that notwithstanding these efforts WMFN has only recently identified the specific 

potential impacts on WMFN’s rights from the DCAT Project.”  (BC Hydro’s Final Submission, p. 26) 

 

WMFN states that in order for WMFN to identify the potential impacts of the Project on their 

treaty rights, it first had to conduct a community based impact assessment study: 

 
“WMFN was not in a position to provide specific information regarding potential 
adverse effects on its Treaty rights – the very information requested by BC Hydro 
– until it could complete the IAS. The fact that BC Hydro seems to have expected 
this information to be provided prior to completion of the IAS indicates its 
fundamental misunderstanding of the importance of this Study to the 
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assessment of potential adverse impacts and to the consultation process as a 
whole.  Repeated requests for information that WMFN was not in a position to 
give until completion of the Study do not constitute adequate consultation.”  
(WMFN Final Submission, p. 28) 

 

BC Hydro states that since the initial meeting in June 2010, it has worked with WMFN to address 

WMFN’s request to conduct a study and that the delays in reaching an agreement can be 

attributed to WMFN, who changed its position, having originally proposed a TUS but later choosing 

to pursue an impacts study.  BC Hydro submits that it “was flexible in the type of study WMFN 

wanted to pursue provided its scope was appropriate given the size and nature of the DCAT 

Project.”  (BC Hydro Final Submission, p. 35) BC Hydro submits that it was in July 2011 that WMFN 

requested an impact study rather than a traditional use study.  (T2:587) 

 

WMFN submits that it did not alter its position as WMFN had not initially proposed a TUS; rather 

BC Hydro had initially suggested a TUS, but WMFN had communicated its desire to conduct an 

impact study with its submission of the proposal in October 2010.  (WMFN Final Submission, pp. 9, 

44, 45) WMFN also submits that BC Hydro (in June 2011) attempted to “piggyback” data collection 

for the DCAT Project on a study for the Site C project.  (WMFN Final Submission, p. 58) 

 

From WMFN’s perspective, WMFN made it clear to BC Hydro that the impacts of the Project could 

be potentially specific, but also incremental and cumulative in nature which requires more than a 

site-specific TUS along the transmission line. WMFN wanted a study that considered the potential 

cumulative impacts of the Project, as well as a larger study area than just the reference route.  

WMFN stated: 

 
“Through multiple versions and over a series of months, BC Hydro worked to 
reduce the scope of WMFN’s proposed DCAT work so that it would conform to a 
more narrow set of specific expectations on the part of BC Hydro.”  (Exhibit C5-8, 
2.0) 

 

BC Hydro’s position was that the scope of the study should be limited to the DCAT Project and 

should not be concerned with the cumulative impacts of historic development in the area.  

(Confidential Exhibit B-17-1, BCUC 2.2.2) 
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The evidentiary record relied upon by the submissions above are included in a confidential exhibit 

and are only paraphrased or summarized in this paragraph.  The record shows that BC Hydro sent 

WMFN a draft Terms of Reference (ToR) for a study on September 10, 2010.  The parties met on 

October 22, 2010 to discuss the ToR, and prior to that meeting WMFN sent BC Hydro a proposal for 

a community-based impact study by UNBC Professor Wendy Aasen.  Between October and 

February 8, 2010 there was a series of communications between the parties, which included 

revisions to the ToR of the study.  On December 17, 2010, BC Hydro provided a revised ToR, which 

reflected the parties discussions about limiting the scope of the study.  On February 8, 2011, the 

parties met again to further discuss the study.  Between March and May 2011, WMFN and 

BC Hydro exchanged budget proposals.  In June 2011, BC Hydro suggested that the proposed DCAT 

study be combined with a study for the Site C Project.  (paraphrased from Exhibit B-14-3, 

Confidential Attachment 5, pp. 45-437) 

 

BC Hydro filed its CPCN application for the Project in July 2011. 

 

On November 9, 2011 WMFN applied to BCUC for an adjournment of the Project proceedings “until 

such time as a study outlining the impacts of BC Hydro’s proposed DCAT Project on WMFN is 

completed.”  (Exhibit C5-13, p. 1)  BC Hydro opposed the adjournment, stating that: 

 
“BC Hydro has consistently been willing to fund and support a WMFN study 
provided it is appropriate to the DCAT Project. It has engaged significant time 
and money to reach a mutual agreed upon TOR and budget for such a study, but 
unfortunately no agreement has been reached.”  (Exhibit B-18, p. 6) 

 

The BCUC granted the adjournment of the CPCN Proceeding, and the parties continued to 

negotiate the terms of a proposed impact assessment study.  They finally reached an agreement in 

principle in November 2011 and the final agreement was signed in February 2012.  (WMFN Final 

Submission, p. 14)  A draft of the IAS was provided to BC Hydro in June 2012 and the final study was 

completed in July 2012 and submitted in this proceeding.  (Exhibit C5-20) 

 

BC Hydro submits that the there was substantive information included in the final report that was 

not included in the draft report.  (T2:662) 
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WMFN’s replies that there was no agreement to provide all information in the draft report that was 

to be included in the final report.  (WMFN Final Submission, p. 46) 

 

In oral testimony, WMFN explained some of the process it had to follow to create the IAS.  WMFN 

explained that in the First Nation knowledge is held by specific individuals and that a study such as 

the IAS can only be released after following community protocols and a community verification 

process.  (T1:379-384) 

 

Notwithstanding the proposed study, BC Hydro submits that it invited WMFN’s feedback and input 

on many occasions, before and after the filing of the CPCN application.  Examples of information on 

which input was sought include: 

 

 Information regarding the alternatives (June 3, 2010); 

 Segment maps showing the initial route options (November 12, 2010); 

 Evaluation summaries and proposed preferred route segment maps (January 18, 2011); 

 The draft EOA (March 10, 2011); 

 The proposed Field Programs (July 12, 2010 and April 21, 2011); 

 The CPCN Application (July 12 and 14, 2011); 

 Various Project updates; 

 Information regarding the updated route alignment (February 6, 2012); 

 The draft Archaeological Impact Assessment (AIA) (February 6, 2012); and 

 The draft Construction Environmental Management Plan (May 8, 2012). 

(BC Hydro Final Submission, pp. 33-34) 

 

BC Hydro contends that despite these numerous requests for feedback, WMFN provided no 

response.  (BC Hydro Final Submission, pp. 33-34) 
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WMFN submits that they could not provide feedback until it properly understood the impacts of 

the Project on their treaty rights.  In WMFN’s view, only once they completed the IAS could they 

engage in discussions about mitigation, which would be the next step in consultation (T1:429; 

T2:549)  WMFN submits: 

 
“BC Hydro failed to seriously consider the concerns raised by WMFN and 
WMFN’s Impact assessment Study…including specific concerns raised about 
cumulative effects, impacts on moose populations in the area, and the 
development implications of the proposed DCAT Project, such as the future web 
of transmission lines that will be tied in to the DCAT should it proceed.”  (WMFN 
Final Submission, p. 28) 

 

During the Oral Hearing BC Hydro submitted that, having just received the final IAS, they had not 

yet had time to fully consider the impacts identified therein. 

 
MS. DUTKA: A: So I think at this point we don’t know enough about the seasonal 
round to fully understand how DCAT may potentially impact it. However, we are 
definitely interested in and willing to meet with West Moberly First Nation to 
determine the specifics, including perhaps timing, locations and the nature of 
any activities that may occur in order to determine what those potential impacts 
are. Once we know these specifics, we can work with West Moberly First Nation 
to determine the best way to avoid or mitigate them, as much as practical. This 
could involve modifying construction activity timing, perhaps establishing work 
avoidance zones, that sort of thing.  (T2:575) 

 

According to WMFN, BC Hydro has failed to give serious consideration to WMFN’s concerns, 

including those raised in and as a result of the IAS.  These concerns include potential adverse 

impacts on the following: moose populations, Treaty Land Entitlement selections, historical trails 

and seasonal rounds, and the Pine River crossing.  (WMFN Final Submission, p. 43) 

 

BC Hydro’s position is: 

 
“With respect to potential impacts to WMFN’s seasonal round and historical 
trails, the evidence on record is that while WMFN has yet to provide sufficient 
detailed information about location and in the case of the historical trails, 
current use, BC Hydro is interested in meeting with WMFN to obtain these 
specific details. If once these specifics are known to BC Hydro it appears there is 
potential for impacts, BC Hydro can consider mitigation and avoidance measures 
during construction and operations including modifying construction activity, 



166 
 
 

timing, establishing work avoidance zones, and shifting poles.”  (BC Hydro’s Final 
Submission, pp. 37-38) 

 

During the oral hearing, Chief Willson agreed that the IAS report provides a good basis for further 

consultation because WMFN is now better informed.  (T2:549)  He stated: 

 
“Now that we’ve got the report, we know basically who we need to talk to about 
it. Once things are in place, the process can move real quick.”  (T2:552) 

 

BC Hydro maintains that it continues to be open to making micro-routing changes to accommodate 

and mitigate impacts.  In response to WMFN’s concerns regarding the Pine River crossing, BC Hydro 

also looked into drilling under the river; however, BC Hydro’s technical staff found that this was not 

a feasible option due to large technical risks as well as costs.  BC Hydro submits that they have 

designed the Pine River crossing to minimize impacts on WMFN’s treaty rights, since the crossing 

will simply replace the currently existing crossing.  (BC Hydro Final Submission, p. 38) 

 

9.3.2.4 The EOA and Concern about Moose 
 

The consultation log shows that WMFN raised concerns about wildlife and especially moose as 

early as the first meeting with BC Hydro on June 3, 2010.  (Exhibit B-6-1, WMFN 1.7.1, Confidential 

Attachment 1, p. 2)  In conducting the EAO, BC Hydro did not consult WMFN on the selection of the 

VECs in general (T2:680) and moose was not included as a VEC although wetland habitat was.  BC 

Hydro shared the completed draft EAO with WMFN on March 10, 2011.  WMFN later expressed 

concern that BC Hydro’s EOA study did not include moose as a VEC, despite its cultural importance 

to WMFN.  WMFN submits that they raised their concern about moose with BC Hydro again at the 

June 22, 2012 meeting between the parties and that BC Hydro proceeded to do a desktop study of 

moose without notifying WMFN, or seeking their input into the study.  (WMFN Final Submission, 

pp. 47-50) 

 

BC Hydro submits: 

 
“moose were adequately considered in the initial EOA through the identification 
of wetlands as a Valued Ecosystem Component. While the parties dispute 
whether this adequately addressed potential impacts to moose from the DCAT 
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project, this dispute is irrelevant given the additional study undertaken by AMEC 
prior to the oral hearing (the “Moose Study”).”  (BC Hydro Final Submission, 
p. 37) 

 

9.3.2.5 Concern about Future Tie-ins 
 

WMFN also contends that BC Hydro failed to adequately consult WMFN regarding the “spider-

web” of future tie-ins as a result of the DCAT Project.  Chief Willson, in his oral testimony, 

questioned where these tie-ins would be and whether they would run on existing development or 

would newly disturb land.  (T2:559) 

 

BC Hydro maintains: 
 
“Electrification is not a cause of development but rather a piece of infrastructure 
that needs to be developed in response to development. Whether those 
developments will be undertaken in a way that has an adverse impact on First 
nations is beyond BC Hydro’s knowledge or control and BC Hydro cannot consult 
meaningfully with respect to them.”  (BC Hydro Reply Submission, p. 23) 

 

9.3.2.6 Commitment to the Consultation Process 
 

In BC Hydro’s view, WMFN has not shown the same commitment as BC Hydro, to consultation 

between the parties.  In other words, it would seem that BC Hydro believe that WMFN has not 

been reciprocally engaged in consultation with BC Hydro.  BC Hydro refers to the period between 

July 19, 2011 and November 25, 2011 when it made numerous attempts to schedule and 

reschedule a meeting with WMFN.  (BC Hydro Final Submission, p. 34) 

 

WMFN suggests that the consultation record does not support BC Hydro’s interpretation that 

WMFN was not committed to engaging with BC Hydro.  WMFN states that delays in scheduling 

meetings were a result of various circumstances, including, but not limited: to the practice of 

traditional activities; unforeseen events in the community; and, time and capacity challenges due 

to the unprecedented volume of consultations and negotiations in which WMFN is engaged.  

WMFN submits that it advised BC Hydro of these challenges, and continued its best efforts to 

schedule with BC Hydro.  (WMFN Final Submission, pp. 30-32) 
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9.3.2.7 Consultation Completeness 
 

BC Hydro submits that it is committed to continuing the consultation process with WMFN even 

after the CPCN is issued, acknowledging that consultation is required at every stage of the Project, 

including construction and operation.  Throughout their oral testimony, BC Hydro’s panel 

communicated that they recognize a need to meet with WMFN and discuss the specific impacts 

indicated in the IAS.  (T2:575)  However, BC Hydro contends that consultation does not need to be 

complete before the BCUC issues a CPCN.  (BC Hydro Final Submission, p. 42) 

 

WMFN disagrees with BC Hydro that the Commission does not need to be persuaded that all 

consultation is complete, stating that this is an error in law.  WMFN, citing Mikisew (at para. 67) 

explains: 

 
“While it is true that implementation of the appropriate accommodation 
measures is (or should be) ongoing, and it is equally true that further 
consultation must occur as a project advances through various stages, it is 
incontrovertibly clear at law that consultation must occur prior to the making of 
the relevant decision, in this case the issuance of the CPCN.  Otherwise, 
meaningful consultation cannot take place.”  (WMFN Final Submission, p. 29) 

 

BC Hydro also submits that in its view the consultation process was not procedurally flawed, and if 

any procedural inadequacies exist, they are overcome because the ultimate objectives of 

consultation have been met.  (BC Hydro Reply Submission, p. 18) 

 

BC Hydro submits that WMFN has not identified any showstoppers or other issues that cannot be 

dealt with over the next few months.  (BC Hydro Final Submission, p. 26) 

 

In sum, BC Hydro submits that the consultation record shows that consultation with WMFN has 

been reasonable and adequate to the close of the evidentiary phase of the proceeding. 

 

WMFN submits that consultation to date has not been meaningful or in good faith, and is, 

therefore, inadequate. 
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Commission Determination 

 

The Commission Panel finds consultation with WMFN on the DCAT Project is inadequate to the 

date of this Decision because BC Hydro has not yet obtained adequate knowledge of the 

potential impacts of the Project on WMFN’s treaty rights nor consulted the WMFN on those 

impacts.  The Panel bases this determination on the following: 

 

 BC Hydro acknowledges that it currently does not know enough about the seasonal round 
and how the DCAT Project may impact it; 

 The issue of moose and moose habitat and the mitigation of potential impacts on these, has 
not been adequately assessed; and 

 BC Hydro did not consider the new adverse impacts of the Project with an adequate 
cumulative impact perspective. 

 

To elaborate on each of these points, BC Hydro stated multiple times in oral testimony that 

WMFN’s IAS provided new information on the seasonal round, and that BC Hydro did not know 

enough about the seasonal round or how the DCAT Project may potentially impact it.  The seasonal 

round is the practice of WMFN’s treaty rights of hunting, fishing and trapping.  The Courts in 

Mikisew have established that consultation on treaty rights must address the impact of a 

contemplated activity on treaty rights and that the Crown must communicate its findings to the 

First Nation.  Therefore, given that BC Hydro has admitted that they do not know the impacts the 

DCAT Project will have on WMFN’s seasonal round, which is the exercise of treaty rights, 

consultation cannot be adequate.  BC Hydro did assess the impact of the Project on the activities of 

hunting, trapping and fishing separately as low but in making that assessment, it did not have 

knowledge of how WMFN exercises those rights in the seasonal round. 

 

In BC Hydro’s view the delays in coming to an agreement and completing the IAS are due to WMFN. 

In WMFN’s view BC Hydro repeatedly tried to narrow the scope of the study due to a failure on 

BC Hydro’s part to understand that looking at the cumulative impacts in the region are necessary to 

fully comprehend the seriousness of the impacts of the Project itself.  Regardless of what caused 

the delay in reaching the agreement, the fact is that both parties agreed to have a completed IAS in 
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July 2012.  While the Panel recognizes BC Hydro’s frustration expressed in its view that the 

information in the draft IAS submitted in June 2012 was incomplete and was not sufficient for 

BC Hydro to identify some potential impacts specific to the DCAT Project, the fact remains that the 

final IAS was agreed upon by both parties and BC Hydro therefore accepted that the final 

information from WMFN would be available to it in July 2012. 

 

Regarding the issue of moose and moose habitat, and the mitigation of impacts on these, the 

Commission finds that WMFN raised moose as an issue of concern and one it wished to be studied 

early in the consultation process.  Despite this, BC Hydro’s EAO did not include moose in its list of 

wildlife until an error was realized and a replacement list was submitted at the oral hearing.  Even 

then, moose itself was not included as a VEC in the study and while wetland habitat was, it seems 

likely that the consultation process would have been more meaningful for WMFN if BC Hydro had 

consulted the WMFN on which VECs and VSCs to include in the environmental study. 

 

BC Hydro contracted for the Moose Study which was completed in July 2012 and submitted as part 

of the evidentiary update in this proceeding on July 6, 2012.  This study was not shared with WMFN 

before it was submitted through the Commission process.  While BC Hydro submits that any 

dispute over whether the parties adequately addressed potential impacts to moose is irrelevant 

given that the Moose Study has now been completed, the fact that the Moose Study and its 

findings has not yet been discussed with the WMFN is a flaw in consultation.  Moose are clearly an 

important species to WMFN on which they exercise their treaty right to hunt.  The Crown is thus 

obliged to inform itself of the potential impacts on this right and communicate those findings to 

WMFN.  The Commission Panel cannot accept that submitting a study late in this proceeding, 

without discussing it with WMFN, is communication that constitutes meaningful consultation in 

this case.  It is responsive to WMFN’s concerns but the opportunity to actually consult on the 

findings was missed. 

 

Finally, the Commission Panel finds that BC Hydro did not consider the new impacts of the Project 

with an adequate cumulative impact perspective.  The law in Rio Tinto Alcan is clear, consultation is 

on the new impacts of a Project. 
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The Panel recognizes that the West Moberly decision was issued in late 2011, after consultation 

with WMFN had already begun, but that decision clarifies the law such that in this case, the 

historical context or cumulative impacts should be considered when assessing the new impacts of 

the Project.  The evidence of BC Hydro and the methodology used in the EAO, do not suggest that 

cumulative impacts were considered to the degree directed by West Moberly.  The WMFN view on 

the fragmentation of land and resulting potential impacts on wildlife is now available from the IAS 

and the Panel accepts WMFN’s position that it is now in a position to consult on these issues.  The 

Panel expects this consultation will include the issue of potential impacts on wildlife corridors. 

 

Regarding future impacts, the Commission Panel is intrigued by the evolving law that new impacts 

of a Project may be informed by potential direct, future impacts, but given that this Decision does 

not turn on this issue, the Panel takes no position on this matter at this time. 

 

The evidence of Chief Willson is that the IAS, that is now complete, provides a good basis for 

consultation and that now that the IAS is in place, consultation could proceed quickly.  The 

Commission Panel is therefore not convinced that a cumulative impact assessment must be 

completed at this point. 

 

The Commission Panel recognizes that its role is to assess consultation to the point of the CPCN 

decision and that consultation will necessarily be ongoing after that decision until the Project is 

complete, and that BC Hydro is committed to ongoing consultation with First Nations until the 

same time.  However, in this case, given that treaty rights are established and that the impacts on 

those rights are the very subject of consultation as established by the Courts, the Commission 

cannot determine consultation has been adequate at this point when the impacts of the Project are 

unknown or have not been adequately assessed. 

 

The Panel dismisses the notion that either party acted in bad faith during consultation.  The Panel 

recognizes that BC Hydro has been responsive to concerns raised throughout the process.  The 

Panel also accepts WMFN’s evidence that the practice of traditional activities, unforeseen events in 

the community, and time and capacity challenges caused delays in meeting and the Panel does not 

interpret WMFN’s lack of response to BC Hydro’s specific invitations as bad faith.  Rather, the 
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Commission Panel finds that consultation between the two parties seems to have suffered from a 

lack of understanding between the two sides.  It appears that the two parties’ communication was 

lost in translation with each side meeting and communicating but not truly understanding the 

other party.  The Commission Panel also recognizes that WMFN had to follow community protocols 

and a community verification process to prepare their IAS and that these protocols and processes 

can take time but must be respected. 

 

The issue facing the Panel is that BC Hydro, at this point, does not have adequate information and 

understanding of the potential new impacts that the Project may have on WMFN’s treaty rights.  

Accordingly, the Commission Panel directs BC Hydro to provide the Commission with evidence of 

further consultation no later than 180 days from the issuance of this Order.  The Commission 

Panel recognizes that as Chief Willson has indicated, the consultation process may run more quickly 

from this point and the Panel encourages BC Hydro to submit further evidence at the earliest point 

it can.  The Commission will ensure that if a hearing is required at that time it will proceed in a 

timely manner so as not to unduly delay the Project.  The Commission Panel expects the further 

evidence will demonstrate consultation to a medium level on the Haida spectrum, addressing the 

deficiencies outlined in this Decision.  The Commission also expects that this evidence will reveal 

any mitigation necessary respecting potential impacts. 

 

Regarding the timing of the start of consultation, the Panel finds it reasonable that BC Hydro (then 

BCTC) was approved for final funding for the definition phase of the Project in November 2009 and 

then contacted WMFN in March 2010.  The case law has established that the Crown must consult 

First Nations at an early stage and on strategic level decisions (Haida Nation, para. 76) and that 

consultation “must take place when the project is being defined and continue until the project is 

complete.”  (Kwikwetlem, para. 70)  Although BC Hydro must have first contemplated activity to 

reinforce the system in the Dawson Creek area prior to its request for definition phase funding in 

July 2009, the time period of November 2009 to March 2010 seems reasonable to have final 

funding approved and to prepare for and begin consultation in this case. 
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Regarding consultation on alternatives, the Panel finds that BC Hydro presented alternatives to 

WMFN at the outset of consultation.  The March 3, 2010 introductory letter on the Project states:  

“[o]ther Project alternatives may also be identified as BCTC continues to study available options” 

and lists three alternatives.  This evidence shows that alternatives to the Project were the subject 

of consultation at the outset.  The Commission Panel finds it reasonable that BC Hydro present 

WMFN with the alternatives it finds feasible.  BC Hydro remains the Project decision maker but 

must consult First Nations to understand the potential impacts of the Project, and then balance this 

information, with other considerations (economic, societal and more) and make its Project 

decisions. Given this, it is not practical to have the company present options to WMFN that the 

company could not feasibly build or operate. 

 

Regarding sharing of preliminary assessments of impacts, the law is clear that the Crown’s 

knowledge of impacts must be communicated to First Nations as shown in Mikisew.  While there 

may be no express legal obligation to share the “preliminary assessment of impacts”, the 

information must be shared at some point.  The Commission finds BC Hydro’s submission that its 

preliminary view of impacts was made known when the environmental studies were completed, as 

reasonable timing.  Therefore, regardless of the dispute over the legal obligation to share the 

preliminary assessment, the Commission finds that in sharing the draft EOA with WMFN and 

seeking WMFN’s feedback, BC Hydro did share its preliminary assessment in a relatively timely 

manner. 

 

When considering further consultation, the Panel is informed by Mr. Justice Finch, in the West 

Moberly case, where he considered the issue of prescribing a consultation process, and states:  “…it 

is preferable, in this case, that the specific direction be set aside so that the parties may resume 

consultation as indicated, and unfettered.” 

 

In this regard, the Commission Panel has not hesitated to pass judgment on whether BC Hydro has 

consulted adequately.  However, the Panel is reluctant to provide a recipe for how BC Hydro and 

WMFN ought to enter into their negotiation and consultation process.  It is important to note each 

issue in and of its self may not have been sufficient to lead the Panel to a conclusion that 

consultation is inadequate.  This determination of inadequate consultation is a result of a 
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consideration of all of the related evidence and a combination of the identified deficiencies. 

 

9.4 BC Hydro’s Consultation with Other Aboriginal Peoples 
 

9.4.1 Other Treaty 8 First Nations 
 

This section considers consultation with the remaining BC Treaty 8 First Nations:  McLeod Lake, 

Saulteau, Blueberry River, Halfway River, Prophet River, Doig River, and Fort Nelson. 

 

McLeod Lake, Saulteau, Blueberry River, Halfway River, Prophet River, Doig River, and Fort Nelson 

are also signatories of Treaty 8.  As such, they share in the Treaty 8 “right to pursue their usual 

vocations of hunting, trapping and fishing throughout the tract surrendered” although in Mikisew 

the Court clarified that “the “meaningful right to hunt” is not ascertained on a treaty wide basis (all 

840,000 square kilometers of it) but in relation to the territories over which a First Nation 

traditionally hunted, fished and trapped, and continues to do today.”  (Mikisew, para. 48) 

 

BC Hydro’s search of the BC provincial government Consultative Area Database (CAD) revealed that 

McLeod Lake, and Saulteau (in addition to WMFN discussed above) have treaty rights in the Project 

Area.  (Exhibit B-1, p. 6-6; Appendix G, pp. 1-3)  BC Hydro also identified Blueberry River as having 

aboriginal interests in the Project Area.  (Exhibit B-1, p. 6-6) 

 

BC Hydro gave McLeod Lake, Saulteau and Blueberry River notification of the Project on March 3, 

2010 and provide contact information if the First Nations had questions.  Through 2010 to the close 

of evidence in this proceeding BC Hydro met with McLeod Lake, Saulteau and Blueberry River to 

discuss the Project.  (Exhibit B-1, pp. 6-14-6-24) 

 

BC Hydro states that neither McLeod Lake or Saulteau identified any Aboriginal or treaty rights or 

traditional uses in the Project area.  (Exhibit B-5, BCUC 1.7.3, 1.8.2) 
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BC Hydro states that it funded Blueberry River to conduct a TUS which was completed in April 

2011.  BC Hydro submits that, according to the TUS, historical and ethnographic records showed 

evidence of the use of the Project area by the ancestors of the Blueberry River people but no 

evidence of contemporary use of the Project Area by Blueberry River members.  (Exhibit B-1, 

p. 6-22) 

 

Regarding the other Treaty 8 First Nations, BC Hydro initially determined that they do not have 

interests or rights within the Project Area.  However, upon learning that two additional BC Treaty 8 

First Nations (Prophet River and Doig River) were being consulted with regards to Crown tenure 

applications within the Project Area, BC Hydro also provided notice of the Project and an 

opportunity to characterize their rights in the Project Area to each of the other BC Treaty 8 First 

Nations:  Halfway River, Prophet River, Doig River and Fort Nelson.  None of these First Nations 

responded to BC Hydro.  (Exhibit B-1, pp. 6-21, 6-22)  BC Hydro’s view is that there is no further 

duty to consult these four Treaty 8 First Nations. 

 

BC Hydro first introduced the Project to McLeod Lake on March 3, 2010 by way of a letter and map 

attachment illustrating the Project and the alternatives under consideration.  In addition to ongoing 

correspondence between the parties since this initial letter, BC Hydro met with McLeod Lake on 5 

occasions:  May 13, 2010; July 21, 2010; November 3, 2010; February 9, 2011; and August 18, 2011.  

(Confidential Exhibit B-14-1, BCUC 2.29.1) 

 

McLeod Lake initially indicated that it would require capacity funding to participate in the 

consultation process.  McLeod Lake was to provide a work plan and budget for consultation 

activities so that BC Hydro could provide funding, however, McLeod Lake did not submit a plan or 

budget to BC Hydro for their consideration and therefore no capacity funding was provided. 

 

In May and July 2010 BC Hydro made presentations to McLeod Lake about the Project and the 

alternatives.  McLeod Lake was also invited to participate in the field studies conducted by AMEC in 

the summer of 2010.  One McLeod Lake member participated in the aquatics field study, one in the 

wildlife field study, and one in the archaeology field study.  (Exhibit B-5, BCUC 1.13.3) 
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In January 2011 BC Hydro emailed McLeod Lake the route options being considered and asked 

McLeod Lake to review them and notify BC Hydro of any concerns.  The parties met in February 

2011 to discuss the route options.  Subsequently, in March 2011, BC Hydro sent McLeod Lake a 

copy of the draft EAO for comment but BC Hydro did not receive any.  (Exhibit B-1, p. 6-22)  In April 

2011, BC Hydro invited McLeod Lake to participate in additional field studies in the summer of 2011 

but McLeod Lake did not respond.  (Exhibit B-1, p. 6-22) 

 

On February 6, 2012 BC Hydro sent a letter to McLeod Lake formally advising them of their intent 

to resume the BCUC proceeding.  This letter included a Project update, maps and modifications to 

the route alignment, and an interim report on the Archeological Impact Assessment.  McLeod Lake 

was invited to provide feedback and comments although the consultation record does not indicate 

that McLeod Lake responded.  (Exhibit B-22, Attachment 2, Appendix A, pp. 12, 13)  In addition, 

BC Hydro provided McLeod Lake with a draft of the Environmental Management Plan.  

(Exhibit B-34, Attachment 1, p. 4) 

 

BC Hydro states that “the need to identify methods to avoid, mitigate or accommodate specific 

potential impacts has not arisen” during the consultation with McLeod Lake.  (Exhibit B-5, 

BCUC 1.7.3)  However, correspondence and meeting minutes did indicate that McLeod Lake 

expressed some concern regarding the route alignment and taking up of more Crown lands.  BC 

Hydro submit they took this into consideration when comparing the route options, selecting a 

route option that would parallel existing transmission lines where possible so that “where the new 

line is expected to parallel an existing line, the additional ROW width will be less than what is 

typically required for new transmission line ROW.”  (Exhibit B-1, p. 6-12) 

 

BC Hydro first introduced the Project to Saulteau on March 3, 2010 by way of a letter and map 

attachment illustrating the alternatives under consideration.  Since this first introduction BC Hydro 

corresponded with Saulteau periodically to provide information, and set up meetings.  BC Hydro 

met with Saulteau on 8 occasions:  June 4, 2010; July 28, 2010; October 22, 2010; December 7, 

2010; February 9, 2011; July 28, 2011; August 19, 2011; and October 6, 2011.  (Confidential 

Exhibit B-14-1, BCUC 2.29.1) 
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In the summer of 2010 BC Hydro offered Saulteau capacity funding; however Saulteau did not take 

BC Hydro up on its offer. 

 

In June 2010 BC Hydro made a presentation to Saulteau, which provided an overview of the Project 

as well as information on the alternatives.  A second presentation was scheduled for July 2010, 

however Saulteau did not show up to the scheduled meeting. 

 

Several members of Saulteau participated in AMEC’s field studies throughout the summer of 2010.  

One member participated in the wildlife field study; one in the vegetation field study; and one in an 

archaeology field study.  (Exhibit B-5, BCUC 1.13.3) 

 

In January 2011 BC Hydro sent a binder of materials to Saulteau and met with Saulteau in February 

2011.  Following this meeting BC Hydro proposed another meeting for March and made several 

attempts to schedule a date with Saulteau.  However, Saulteau was not able to meet with BC Hydro 

again until the end of July 2011.  BC Hydro also sent Saulteau a copy of the EAO for comment, as 

well as a notice of regulatory filing and a copy of the CPCN application but did not receive any 

comments.  (Exhibit B-1, p. 6-22)  BC Hydro also invited Saulteau to a July 20 workshop to review 

the CPCN Application, and, as Saulteau did not attend the workshop, sent a hardcopy of the 

materials to Saulteau.  In summer 2011 Saulteau members participated in additional AMEC field 

studies on vegetation and rare plants, aquatics, and archeology.  (Exhibit B-5, BCUC 1.13.3) 

 

On February 6, 2012 BC Hydro sent a letter to Saulteau formally advising them of their intent to 

resume the BCUC proceeding.  This letter included a Project update, maps and modifications to the 

route alignment, an interim report on the Archeological Impact Assessment.  Saulteau was invited 

to provide feedback and comments.  (Exhibit B-22, Attachment 2, Appendix A, pp. 16, 17)  In 

addition, BC Hydro provided Saulteau with a draft of the Environmental Management Plan 

(Exhibit B-34, Attachment 1, p. 4)  The consultation record does not indicate that Saulteau provided 

any comment on either of these documents. 

 

BC Hydro submits that “the need to identify methods to avoid, mitigate or accommodate specific 

potential impacts has not arisen” during the consultation with Saulteau.  (Exhibit B-5, BCUC 1.8.2) 
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BC Hydro first introduced the Project to Blueberry River First Nation (Blueberry River) on March 3, 

2010 by way of a letter and map attachment illustrating the Project and the alternatives under 

consideration.  BC Hydro met with Blueberry River on 6 occasions:  May 12, 2010; July 12, 2010; 

August 19, 2010; October 22, 2010; March 22, 2011; and June 16, 2011.  (Confidential 

Exhibit B-14-1, BCUC 2.29.1)  In addition to these meetings BC Hydro had substantive 

communication with Blueberry River through written and email correspondence. 

 

In May and June, 2010 BC Hydro gave two presentations to Blueberry River to provide an overview 

of the Project and provide information on the alternatives under consideration.  (Exhibit B-5, 

BCUC 1.1.1) 

 

In November 2010 BC Hydro provided capacity funding to Blueberry River to review project 

materials, participate in consultation meetings, and conduct a TUS.  In March 2011 BC Hydro 

provided Blueberry River with a draft copy of the EAO for review and comment.  (Exhibit B-5, BCUC 

1.12.1)  The TUS study was prepared for Blueberry River by consultants Bouchard & Kennedy and 

completed April 18, 2011.  BC Hydro provided additional funding in April 2011 upon receipt of the 

final TUS report and for review of the EAO.  The TUS indicates there is no contemporary use of the 

Project Area by Blueberry River members but did identify two sites of cultural significance to the 

Nation.  BC Hydro informed Blueberry River that the proposed route of the Project does not cross 

this area but agreed to flag them and assured the Nation that in the event any Project work is 

identified for this area BC Hydro will conduct an Archaeological Impact Assessment prior to any 

construction.  (Exhibit B-1, p. 6-23; Appendix G, p. 171) 

 

In the summer of 2011 two Blueberry River members participated in archaeological field studies.  

(Exhibit B-5, BCUC 1.13.3) 

 

On February 6, 2012 BC Hydro sent a letter to Blueberry River formally advising them of their intent 

to resume the BCUC proceeding.  This letter included a Project update, maps and modifications to 

the route alignment, and an interim report on the Archaeological Impact Assessment.  As well, 

BC Hydro provided Blueberry with a draft Environmental Management Plan.  Blueberry River was 
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invited to provide feedback and comments (Exhibit B-22, Attachment 2, Appendix A, pp. 1, 2) but 

the consultation record does not indicate that Blueberry River gave any comments or feedback in 

response. 

 

Commission Determination 

 

The Panel finds that BC Hydro’s consultation with McLeod Lake, Saulteau, Blueberry River, 

Halfway River, Prophet River, Doig River, and Fort Nelson has been adequate.  In making this 

determination, the Panel considered that BC Hydro engaged with these First Nations but in all 

cases, the First Nation either did not engage at all or, at some point, stopped engaging.  The Panel 

finds that BC Hydro appears to have responded to the concerns which were raised by the First 

Nations as evidenced by the lack of any further response from the First Nations.  Therefore, the 

Panel has determined that the duty to consult has been met. 

 

9.4.2 Métis 
 

In January 2011 BC Hydro sent Métis groups in the Project Area a letter introducing the Project and 

inviting them to the Project open houses.  The letter also directed them to the Project webpage or 

to contact BC Hydro’s stakeholder relations manager for more information.  (Exhibit B-5, BCUC 

1.16.1)  No Métis groups attended the open houses.  (Exhibit B-1, p. 6-38) 

 

In April 2011 BC Hydro sent another letter which included a map of the preferred route to Métis 

Societies.  (Exhibit B-5, BCUC 1.16.1) 

 

At the time BC Hydro submitted the CPCN Application to the Commission in July 2011 no Métis 

community had indicated that its communal rights would be adversely affected by the Project.  

BC Hydro concluded that it had no obligation to further consult with the Métis.  (Exhibit B-5, BCUC 

1.16.1) 
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Commission Determination 

 

The Commission Panel finds that BC Hydro has met its duty to consult the Métis.  The Panel is 

satisfied that the Metis have been adequately informed by BC Hydro about the Project and that the 

Métis did not engage in consultation. 

 

9.4.3 Kelly Lake Cree Nation 
 

In October 2011 BC Hydro received a letter from the Kelly Lake Cree Nation (KLCN) in which KLCN 

asserted rights in the Project Area and sought to be consulted.  (Exhibit B-22, p. 94)  BC Hydro 

submitted that it “understands that KLCN is one of at least three groups that claim to represent the 

aboriginal community of Kelly Lake.  KLCN is not an Indian band under the Indian Act, nor is it 

recognized as a First Nation or rights-bearing Métis group by the Province.”  (Exhibit B-22, p. 94) 

 

BC Hydro sent a response letter to KLCN on February 24, 2012 in which BC Hydro raised the 

question of KLCN’s representative status.  However, the letter also provided information about the 

Project and the review process.  In the letter BC Hydro committed to providing KLCN with future 

updates on the Project and invited KLCN to provide BC Hydro with information about KLCN’s 

history and rights, as well as input on the Project itself.  BC Hydro also offered to meet with KLCN.  

(Exhibit B-22, Appendix A, p. 9) 

 

The evidentiary record does not indicate that KLCN responded to BC Hydro’s letter, nor does it 

indicate that BC Hydro followed up with the KLCN. 

 

Commission Determination 
 

Given the evidence that KLCN is not recognized as a First Nation or under the Indian Act, and the 

lack of evidence to contradict this, the Commission Panel finds it likely that BC Hydro does not 

have a duty under s.35(1) of the Constitution Act, 1982 to consult KLCN.  The Commission Panel is 

satisfied that BC Hydro was responsive to concerns raised, because of KLCN’s role as a stakeholder 

with an interest in the Project, and sought to consult; however, KLCN did not engage. 
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10.0 SUMMARY OF DETERMINATIONS, DIRECTIVES AND RECOMMENDATIONS 
 

This Summary is provided for the convenience of readers.  In the event of any difference between 
the Directions in this Summary and those in the body of the Decision, the wording in the Decision 
shall prevail. 

 

 Directive Page 

1.  The Panel determines that, with appropriate load shedding agreements, DCAT will 
provide the required reliability, regardless of whether the GDAT project is 
completed in a timely fashion. 

39 

2.  The Commission Panel finds that a project is required to resolve constraints in the 
existing 138kV Transmission System in the Dawson Creek area, to serve significant 
load growth, and to move toward reliable service.  Accordingly, the need has been 
justified pending further findings in this Decision. 

42 

3.  The Commission Panel accepts BC Hydro’s load forecast and notes it has been 
revised by BC Hydro using the best available known information. 

42 

4.  The Commission Panel is not persuaded that the DCAT Project, while needed, 
necessarily must be in service by April 30, 2014. 

42 

5.  The Commission Panel finds that Project Alternative 1, as proposed by BC Hydro, 
while not the least expensive option, is the most cost-effective transmission 
reinforcement alternative, as it provides significant flexibility to meet future 
anticipated growth, considering the available options. 

81 

6.  The Commission Panel finds that BC Hydro has adequately consulted the public. 99 

7.  The Panel directs BC Hydro to specifically follow through on its plan to build a berm 
and/or a hedge to provide a visual and noise barrier between the BMT site plan and 
the Robinsons’ property. 

99 

8.  The Commission Panel finds that the DCAT Project aligns with the CEA and 
Provincial Government policy. 

106 

9.  The Commission Panel accepts the routing and environmental treatments BC Hydro 
has applied to developing the DCAT Project. 

108 

10.  The Panel directs that as part of the GDAT Phase 2 application, BC Hydro provide 
more detailed information about the location of customer loads and the routing 
and ownership of all transmission and distribution lines that are expected to be 
built. 

112 
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11.  The Panel finds that the System Extension Guidelines should not be applied as is, 
but when not inconsistent with TS 6, and in areas where TS 6 is silent, they can be 
considered. 

119 

12.  The Panel is not persuaded that the CPCN for the Project should be denied pending 
an amendment of TS 6 as suggested by AMPC. 

127 

13.  Panel Recommendation:  If the review of transmission service rates is not 
concluded by mid 2014, or if it does not include a review of TS 6, this Panel 
recommends that the Commission should consider a review of TS 6 and invite all 
interested parties to participate in the review as this is a significant and urgent 
issue. 

128 

14.  The Panel finds that the TS 6 should be applied to individual customers, and not an 
aggregation of customers. 

130 

15.  The Panel also finds that it is appropriate to consider load added subsequent to the 
new customer taking service when applying TS 6. 

130 

16.  The Panel makes no specific directive with regard to the inclusion of generation 
reinforcement in the TS 6 calculation in the event that any of the five industrial 
customers increase the amount of load.  However, the Panel recommends that this 
issue be examined in the forthcoming industrial tariff review. 

131 

17.  The Panel finds that the DCAT Project TS 6 calculation should not include the 
estimated costs of the Phase 2 GDAT project. 

133 

18.  The Panel determines that if the Phase 2 GDAT project is found to be needed in 
order to provide service to these five new industrial DCAT customers, the 
requirement for additional deposit or contribution should be assessed at that time. 

134 

19.  Panel Recommendation:  The forthcoming industrial rate review should consider 
how deposits and contributions should be assessed when a project is phased. 

134 

20.  Panel Recommendation:  The issue of additional deposits/contributions by DCAT 
customers should be examined by a future Panel when the Phase 2 GDAT CPCN 
application is heard. 

134 

21.  The Commission Panel is not approving the revision to section 8.3 of the Terms and 
Conditions of the Electric Tariff as proposed by BC Hydro at this time. 

138 

22.  The Commission Panel directs BC Hydro to recalculate the deposit/contribution 
requirement under TS 6, and, if applicable the Electric Tariff, for each DCAT 
customer and file the revised calculation with the Commission. 

140 

23.  The Commission Panel finds that the impacts of the Project on WMFN’s treaty 
rights are medium. 

155 
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24.  The Commission Panel has determined that the scope of the impact of the Project 
on WMFN is medium on the Haida spectrum and therefore the Panel finds that BC 
Hydro has a medium duty to consult. 

157 

25.  The Commission Panel finds consultation with WMFN on the DCAT Project is 
inadequate to the date of this Decision because BC Hydro has not yet obtained 
adequate knowledge of the potential impacts of the Project on WMFN’s treaty 
rights nor consulted the WMFN on those impacts. 

169 

26.  The Commission Panel directs BC Hydro to provide the Commission with evidence 
of further consultation no later than 180 days from the issuance of this Order. 

172 

27.  The Commission Panel expects the further evidence will demonstrate consultation 
to a medium level on the Haida spectrum, addressing the deficiencies outlined in 
this Decision.  The Commission also expects that this evidence will reveal any 
mitigation necessary respecting potential impacts. 

172 

28.  The Panel finds that BC Hydro’s consultation with McLeod Lake, Saulteau, Blueberry 
River, Halfway River, Prophet River, Doig River, and Fort Nelson has been adequate. 

179 

29.  The Commission Panel finds that BC Hydro has met its duty to consult the Métis 180 

30.  Given the evidence that KLCN is not recognized as a First Nation or under the Indian 
Act, and the lack of evidence to contradict this, the Commission Panel finds it likely 
that BC Hydro does not have a duty under s.35(1) of the Constitution Act, 1982 to 
consult KLCN. 

180 
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DATED at the City of Vancouver, in the Province of British Columbia, this   10th   day of October 2012. 
 
 
 
 
 _____Original signed by:_________________ 
 LIISA A. O’HARA 
 PANEL CHAIR/COMMISSIONER 
 
 
 
 
 _____Original signed by:_________________ 
 CAROL A. BROWN 
 COMMISSIONER 
 
 
 
 _____Original signed by:_________________ 
 DAVID M. MORTON 
 COMMISSIONER 
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IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 

 
and 

 
An Application by British Columbia Hydro and Power Authority 

for a Certificate of Public Convenience and Necessity for the 
Dawson Creek/Chetwynd Area Transmission Project 

 
 

BEFORE: L.A. O’Hara, Panel Chair/Commissioner 
 C.A. Brown, Commissioner October 10, 2012 

D.M. Morton, Commissioner 
 

O  R  D  E  R 
 
WHEREAS: 
 
A. On July 11, 2011, British Columbia Hydro and Power Authority (BC Hydro) applied (the Application) pursuant 

to subsection 46(1) of the Utilities Commission Act (the Act) to the British Columbia Utilities Commission 
(Commission) for a Certificate of Public Convenience and Necessity (CPCN) to construct and operate the 
Dawson Creek/Chetwynd Area Transmission Project (the Project) as described in the Application; 

 
B. The Project is located in the Dawson Creek/Chetwynd area of north east British Columbia.  Transmission 

capacity is needed in this area to enhance the quality of service to existing customers and to meet increasing 
customer load.  The Project is BC Hydro’s preferred alternative to meet the area’s forecasted load growth; 

 
C. The Project consists of three main components: 
 

i. The construction of the new Sundance Lake Substation (SLS) including the acquisition of 8.15 hectares to 
facilitate the space requirements of the new substation; 

 
ii. The construction of a double circuit 230 kV transmission line strung on steel monopoles from SLS to Bear 

Mountain Terminal (BMT) (60 km) and from BMT to Dawson Creek Substation (DAW) (12 km).  A new 
33 meter (m) right-of-way is required for the route; in portions where the route parallels existing 
transmission lines, the required additional width may be less. 

 
iii. The expansion of BMT including the acquisition of approximately 14 hectares of land to facilitate the 

additional equipment required for the Project. 
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D. The Project’s expected cost is $222 million and the authorized budget is $257 million with a planned 
in-service date of April 30, 2014; 

 
E. At the request of BC Hydro, the Commission Panel temporarily suspended the review process on November 

30, 2011.  The suspension was lifted on April 11, 2012; 
 
F. The Commission held a Procedural Conference on May 2, 2012 in Vancouver, BC to discuss, inter alia, the 

Scope of the Review of the CPCN Application; Order G-184-11 sets out the Commission’s Determinations in 
that regard; 

 
G. The review of the Application was conducted primarily by way of a written hearing.  The adequacy of First 

Nations’ consultation was conducted in an Oral Hearing Phase held from July 9 to July 10, 2012; 
 
H. The Commission has considered the evidence and arguments on whether the Crown’s Duty to Consult and 

accommodate the First Nations up to the date of this Decision; 
 
I. The Commission has considered the Application, the evidence and submissions presented. 
 
 
NOW THEREFORE pursuant to sections 45, 46, 58 and 61 of the Act the Commission orders that: 
 
1. The Crown’s Duty to Consult with the West Moberly First Nation on the DCAT Project has not been 

adequately met, to the date of this Decision. 
 
2. The Commission will grant a CPCN to BC Hydro for the DCAT Project, as set out in the Application as 

Alternative 1, subject to the following conditions: 
 

(a) Within 180 days of the date of this Order, BC Hydro shall file with the Commission evidence of further 
consultation, as directed in the accompanying Decision. 

(b) West Moberly First Nation will have 10 days from the date of the filing of the evidence to file a written 
response. 

(c) BC Hydro will then have 7 days from the date of the filing of West Moberly First Nation’s response to file 
a written reply. 

The Commission will review the submissions and, if the further consultation is determined to be adequate to 
meet the Crown’s duty to consult, as set out in this accompanying Decision, the CPCN will be granted. 

 
3. If the CPCN is granted, BC Hydro is directed to file with the Commission semi-annual updates on the actual 

Project schedule and costs with a comparison to plan set out in the Application and any variances the 
Project may be encountering.  The semi-annual progress reports will be filed within 45 days of the end of 
each reporting period. 
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4. If the CPCN is granted, BC Hydro is directed to file a final report within six months of the end or substantial 
completion of the Project.  The final report is to include a reconciliation of actual and anticipated Project 
costs as set out in the Application and provide an explanation of any material costs in excess of 
$257.4 million. 

 
5. The revision to section 8.3 of the Terms and Conditions of the Electric Tariff as proposed by BC Hydro is not 

approved at this time.  The Panel may accept the proposed changes subject to receipt of the following 
clarifications: 

 
(a) BC Hydro is to specify how a new customer’s load is to be allocated between Tariff Supplement 6 and 

the Electric Tariff for the purpose of the deposit/contribution calculation. 
 

(b) BC Hydro is to provide revised amended language for the Electric Tariff section 8.3 which specifically 
indentifies each section of Tariff Supplement 6 that is applicable to System Reinforcement. 
 

6. Tariff Supplement 6 is to be applied to individual customers, and not an aggregation of customers.  
Accordingly, if the CPCN is granted, BC Hydro is directed to recalculate the deposit/contribution requirement 
under Tariff Supplement 6 and, if applicable, the Electric Tariff, for each DCAT customer and file the revised 
calculation with the Commission within 30 days of that Decision. 

 
7. BC Hydro is directed to comply with all the directives of the Commission set out in the Decision issued 

concurrently with this Order. 
 
 
DATED at the City Of Vancouver, in the Province Of British Columbia, this      10th       day of October 2012. 
 
 BY ORDER 
 
 Original signed by: 
 
 L.A. O’Hara 
 Panel Chair/Commissioner 
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UTILITIES COMMISSION ACT 
 

Commission may order improved service 

25  If the commission, after a hearing held on its own motion or on complaint, finds that the service of 
a public utility is unreasonable, unsafe, inadequate or unreasonably discriminatory, the 
commission must 

(a) determine what is reasonable, safe, adequate and fair service, and 

(b) order the utility to provide it. 

 

 

Commission may set standards 

26  After a hearing held on the commission's own motion or on complaint, the commission may do 
one or more of the following: 

(a) determine and set just and reasonable standards, classifications, rules, 
practices or service to be used by a public utility; 

(b) determine and set adequate and reasonable standards for measuring quantity, 
quality, pressure, initial voltage or other conditions of supplying service; 

(c) prescribe reasonable regulations for examining, testing or measuring a service; 

(d) establish or approve reasonable standards for accuracy of meters and other 
measurement appliances; 

(e) provide for the examination and testing of appliances used to measure a 
service of a utility. 

 

 

Utility must provide service if supply line near 

28  (1) On being requested by the owner or occupier of the premises to do so, a public utility must 
supply its service to premises that are located within 200 metres of its supply line or any lesser 
distance that the commission prescribes suitable for that purpose. 

(2) Before supplying the service under subsection (1) or making a connection for the purpose, or 
as a condition of continuing to supply the service, the public utility may require the owner or 
occupier to give reasonable security for repayment of the costs of making the connection as set 
out in the filed schedule of rates. 

(2.1) If required to do so by regulation, the commission, in accordance with the prescribed 
requirements, must set a rate for the authority respecting the service provided under subsection 
(1). 

(2.2) A requirement prescribed for the purposes of subsection (2.1) applies despite 

(a) any other provision of this Act or any regulation under this Act, except for a 
regulation under section 3, or 
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(b) any previous decision of the commission. 

(3) After a hearing and for proper cause, the commission may relieve a public utility from the 
obligation to supply service under this Act on terms the commission considers proper and in the 
public interest. 

 

 

Public utility must provide service 

38  A public utility must 

(a) provide, and 

(b) maintain its property and equipment in a condition to enable it to provide, 

a service to the public that the commission considers is in all respects adequate, safe, efficient, 
just and reasonable 

 

 

Certificate of public convenience and necessity 

45  (1) Except as otherwise provided, after September 11, 1980, a person must not begin the 
construction or operation of a public utility plant or system, or an extension of either, without 
first obtaining from the commission a certificate that public convenience and necessity require or 
will require the construction or operation. 

(2) For the purposes of subsection (1), a public utility that is operating a public utility plant or 
system on September 11, 1980 is deemed to have received a certificate of public convenience 
and necessity, authorizing it 

(a) to operate the plant or system, and 

(b) subject to subsection (5), to construct and operate extensions to the plant or 
system. 

(3) Nothing in subsection (2) authorizes the construction or operation of an extension that is a 
reviewable project under the Environmental Assessment Act. 

(4) The commission may, by regulation, exclude utility plant or categories of utility plant from the 
operation of subsection (1). 

(5) If it appears to the commission that a public utility should, before constructing or operating an 
extension to a utility plant or system, apply for a separate certificate of public convenience and 
necessity, the commission may, not later than 30 days after construction of the extension is 
begun, order that subsection (2) does not apply in respect of the construction or operation of the 
extension. 

(6) A public utility must file with the commission at least once each year a statement in a form 
prescribed by the commission of the extensions to its facilities that it plans to construct. 

(6.1) and (6.2) [Repealed 2008-13-8.] 

(7) Except as otherwise provided, a privilege, concession or franchise granted to a public utility by 
a municipality or other public authority after September 11, 1980 is not valid unless approved by 
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the commission. 

 

(8) The commission must not give its approval unless it determines that the privilege, concession 
or franchise proposed is necessary for the public convenience and properly conserves the public 
interest. 

(9) In giving its approval, the commission 

(a) must grant a certificate of public convenience and necessity, and 

(b) may impose conditions about 

(i)  the duration and termination of the privilege, concession or franchise, 
or 

(ii)  construction, equipment, maintenance, rates or service, 

as the public convenience and interest reasonably require. 

 

 

Procedure on application 

46  (1) An applicant for a certificate of public convenience and necessity must file with the commission 
information, material, evidence and documents that the commission prescribes. 

(2) The commission has a discretion whether or not to hold any hearing on the application. 

(3) Subject to subsections (3.1) to (3.3), the commission may, by order, issue or refuse to issue 
the certificate, or may issue a certificate of public convenience and necessity for the construction 
or operation of a part only of the proposed facility, line, plant, system or extension, or for the 
partial exercise only of a right or privilege, and may attach to the exercise of the right or privilege 
granted by the certificate, terms, including conditions about the duration of the right or privilege 
under this Act as, in its judgment, the public convenience or necessity may require. 

(3.1) In deciding whether to issue a certificate under subsection (3) applied for by a public utility 
other than the authority, the commission must consider 

(a) the applicable of British Columbia's energy objectives, 

(b) the most recent long-term resource plan filed by the public utility under section 
44.1, if any, and 

(c) the extent to which the application for the certificate is consistent with the 
applicable requirements under sections 6 and 19 of the Clean Energy Act, 

(3.2) Section (3.1) does not apply if the commission considers that the matters addressed in the 
application for the certificate were determined to be in the public interest in the course of 
considering a long-term resource plan under section 44.1. 

(3.3) In deciding whether to issue a certificate under subsection (3) to the authority, the 
commission, in addition to considering the interests of persons in British Columbia who receive or 
may receive service from the authority, must consider and be guided by 

(a) British Columbia's energy objectives, 

(b) an applicable integrated resource plan approved under section 4 of the Clean 
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Energy Act, and 

(c) the extent to which the application for the certificate is consistent with the 
requirements under section 19 of the Clean Energy Act. 

(4) If a public utility desires to exercise a right or privilege under a consent, franchise, licence, 
permit, vote or other authority that it proposes to obtain but that has not, at the date of the 
application, been granted to it, the public utility may apply to the commission for an order 
preliminary to the issue of the certificate. 

(5) On application under subsection (4), the commission may make an order declaring that it will, 
on application, under rules it specifies, issue the desired certificate, on the terms it designates in 
the order, after the public utility has obtained the proposed consent, franchise, licence, permit, 
vote or other authority. 

(6) On evidence satisfactory to the commission that the consent, franchise, licence, permit, vote 
or other authority has been secured, the commission must issue a certificate under section 45. 

(7) The commission may, by order, amend a certificate previously issued, or issue a new 
certificate, for the purpose of renewing, extending or consolidating a certificate previously 
issued. 

(8) A public utility to which a certificate is, or has been, issued, or to which an exemption is, or 
has been, granted under section 45 (4), is authorized, subject to this Act, to construct, maintain 
and operate the plant, system or extension authorized in the certificate or exemption. 
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REGULATORY PROCESS 

British Columbia Hydro and Power Authority (BC Hydro) filed the application for the Dawson 

Creek/Chetwynd Area Transmission (DCAT) Project on July 11, 2011.  By Order G-132-11 the 

Commission established an initial Regulatory Timetable, including two rounds of Information Requests 

(IR) and a Procedural Conference planned for September 22, 2011.  As requested by BC Hydro, the 

Procedural Conference was subsequently rescheduled to November 4, 2011. 

Following the Procedural Conference, the Commission issued Order G-184-11 and a Revised Regulatory 

Timetable which provided for a third round of IRs. 

On November 9, 2011, West Moberly First Nations (WMFN) requested that the Commission “exercise 

its power and discretion, pursuant to section 74(e) of the Utilities Commission Act, to adjourn these 

proceedings until such time as a study outlining the impacts of BC Hydro’s proposed DCAT Project on 

WMFN is completed.”  WMFN submitted that the study must be completed to allow the requisite 

consultation and accommodation between the Nation and BC Hydro, and that the study must be 

completed prior to WMFN filing evidence.  (Exhibit C5-13) 

By letter dated November 23, 2011, BC Hydro requested that the DCAT Project hearing process be 

temporarily suspended and no further steps be taken until so requested by BC Hydro.  BC Hydro stated 

that questions raised by Parties in their IR #3 and by the Panel in IR #1 addressed policy and factual 

areas that were not anticipated by BC Hydro for a Certificate of Public Convenience and Necessity 

filing.  BC Hydro further stated it required time to collaborate with Government and potentially 

stakeholders before setting our policy positions on some fundamental issues.  (Exhibit B-19)  By letter 

dated November 30, 2011, the Commission Panel granted BC Hydro’s request and temporarily 

suspended the DCAT review process.  (Exhibit A-23)  This meant that all questions included in the IR 

Round No. 3 and the Panel IRs remained unanswered and outstanding. 

On November 28, 2011, WMFN advised it had reached an agreement in principle with BC Hydro to 

conduct an impact assessment study.  WMFN further requested that the Commission delay 

consideration of its adjournment application until such time as BC Hydro requests to re-start the 

regulatory process.  (Exhibit C5-15) 

By letter dated March 23, 2012, BC Hydro requested that the DCAT Project review be reactivated and 

made submissions with respect to the manner in which that reactivation would be structured.  Because 

those submissions were based in part on evidentiary material not currently on the record of the DCAT 

proceeding, BC Hydro also filed Supplemental Evidence.  (Exhibit B-22) 
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On April 3, 2012, WMFN confirmed that the Nation and BC Hydro have come to an agreement on the 

outstanding Capacity Funding Agreement and for the terms of reference to conduct of the Impact 

Assessment Study.  (Exhibit C5-18) 

On April 11, 2012, the Commission Panel lifted the temporary suspension, directed BC Hydro to 

identify which outstanding IRs were out of scope and which IRs had been answered in Exhibit B-22 and 

sought Intervener comments.  The Panel also established the second Procedural Conference for May 2, 

2012.  (Exhibit A-26) 

By Order G-56-12 the Commission Panel established the scope of the Application review, directed 

BC Hydro to respond to the identified outstanding IR’s and further amended the Regulatory Timetable.  

The Panel also ruled that the review will proceed by way of a written hearing with IR No. 4, followed by 

an oral hearing limited to the adequacy of First Nations’ consultation.  (Exhibit A-28) 

On June 15, 2012 the Commission Panel requested that specific matters related to Electric Tariff No. 6 

be addressed in Final Submission by parties.  (Exhibit A-31) 

On June 29, 2012, the Commission confirmed that the Oral Public hearing will commence on July 9, 

2012 as no parties have advised that it is not necessary to proceed with an oral phase on First Nations’ 

consultation.  (Exhibit A-32) 

On July 5, 2012, WMFN submitted its community-based environmental assessment report (CBEA 

Report).  (Exhibit C5-20)  On July 6, 2012, BC Hydro filed its Evidentiary Update concerning BC Hydro’s 

consultations with WMFN in respect of the DCAT Project.  (Exhibit B-34)  During the Oral Phase both 

WMFN and BC Hydro introduced witness panels. 

During the Oral Phase the Commission Panel indicated it plans to view the DCAT Project route, 

including potential substation locations as well as the confluence of the Pine and Murray Rivers to 

obtain further context.  By letter dated July 13, 2012, the Panel confirmed it will proceed with the 

flyover on July 23, 2012 as no party had objected.  (Exhibit A-33) 

BC Hydro’s Final Submission was due on July 24, 2012, Intervener Final Submissions on August 2, 2012 

and BC Hydro’s Reply Submission on August 8, 2012. 
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Total Forecast and Percentage Shares (2011) 

Of Gas Producer and Other Load 

 
UPDATE APPLICATION DIFFERENCE 

Gas 
Producer Other 

Fiscal 2011 2010  (MW) % Share % Share 

2011 

 

101 

   2012 114 135 -21 29.8% 70.2% 

2013 150 153 -3 36.0% 64.0% 

2014 260 224 36 63`.1% 36.9% 

2015 329 268 61 70.5% 29.5% 

2016 377 306 71 74.0% 26.0% 

2017 385 320 65 74.5% 25.5% 

2018 388 324 64 74.5% 25.5% 

2019 395 328 67 74.9% 25.1% 

2020 401 331 70 74.6% 25.4% 

2021 418 343 75 75.6% 24.4% 

2022 422 346 76 75.6% 24.4% 

2023 422 350 72 75.6% 24.4% 

2024 422 352 70 75.6% 24.4% 

2025 423 355 68 75.4% 24.6% 

2026 423 357 66 75.4% 24.6% 

2027 424 359 65 75.2% 24.8% 

2028 424 345 79 75.2% 24.8% 

2029 425 330 95 75.1% 24.9% 

2030 425 319 106 75.1% 24.9% 

2031 425 308 117 75.1% 24.9% 

2032 423 290 133 74.9% 25.1% 

2033 420 273 147 74.8% 25.2% 

2034 415 259 156 74.2% 25.8% 

2035 406 245 161 73.6% 26.4% 

2036 397 233 164 73.0% 27.0% 

2037 388 223 165 72.4% 27.6% 

2038 375 213 162 71.5% 28.5% 

2039 360 204 156 70.3% 29.7% 

2040 347 197 150 69.2% 30.8% 

2041 334 190 144 68.0% 32.0% 

      Source:  Created from Exhibit B-1, Appendix B, Table 1 and Exhibit B-5, BCUC 1.28.1;  

  Exhibit B-22 
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List of Acronyms 
 
 

AIA Archeological Impact Assessment 

AMEC AMEC Americas Limited 

AMPC Association of Major Power Customers 

ARC ARC Resources Ltd. 

BC Hydro, the Applicant British Columbia Hydro and Power Authority 

BCOAPO B.C. Old Age Pensioners’ Organization et al. 

BCPSO British Columbia Pensioners’ and Seniors’ Organization 

BCSEA BC Sustainable Energy Association and the Sierra Club of British 
Columbia 

BCTC BC Transmission Corporation 

BCUC, the Commission British Columbia Utilities Commission 

Blueberry River Blueberry River First Nation 

BMT Bear Mountain Terminal Substation 

BMW Bear Mountain Wind Power IPP 

CAPP Canadian Association of Petroleum Producers 

CBL customer baseline load 

CCGT Combined cycle gas turbines 

CEA Clean Energy Act 

CEA Clean Energy Association of B.C. 

CEC Commercial Energy Consumers Association of British Columbia 

CFA Capacity Funding Agreement 

CIAC contribution in aid of construction 

COPE Canadian Office and Professional Employees Union Local 378 

CPCN Certificate of Public Convenience and Necessity 

CSI Current Solutions Incorporated 

CWD Chetwynd Substation 

DAW Dawson Creek Substation 
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DBB design-bid-build 

DCAT, Application Dawson Creek/Chetwynd Area Transmission Project 

DC Area Load Forecast load forecast in the Dawson Creek and Groundbirch areas (Sec 3.2.1 

Doig River Doig River First Nation 

DSM demand side management 

DWG Dawson Creek Generating Station/230kV/138kV substation 

EENS Expected Energy Not Served 

EMF Electric and Magnetic Fields 

EMP Environmental Management Plan 

Encana Encana Corporation 

EnCana EnCana Power and Processing ULC 

EOA Environmental Overview Assessment 

Extension Guidelines Utility System Extension Test Guidelines 

FJN Fort St. John Substation 

Fort Nelson Fort Nelson First Nations 

GDAT Greater Dawson Creek Area Transmission/Phase 2/GMS to Dawson 
Creek Area Transmission 

GDP Gross Domestic Product 

GHG Greenhouse gas 

GMS Gordon M. Shrum generating station 

ha hectares 

Halfway River Halfway River 

IAS Impact Assessment Study 

ICNIRP International Commission on Non-Ionizing Radiation Protection 

IDC interest during construction 

IRs Information Requests 

IRP Integrated Resource Plan 

KIS Kiskatinaw Substation 

KLCN Kelly Lake Cree Nation 
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km kilometers 

kV kilovolt 

kVA/kV.A kilovolt amps 

LAP Tembec Substation 

LGS Large General Service 

LNG Liquefied Natural Gas 

McLeod Lake McLeod Lake Indian Band 

MEM Ministry of Energy and Mines 

mG milliGauss 

MoT Ministry of Transportation 

MRS Mandatory Reliability Standards 

Murphy Murphy Oil Company Ltd. 

MVA/MV.A megavolt ampers 

MVAR megavolt ampers reactive 

MW Megawatt 

MWh Megawatt hour 

NGO’s non-governmental organizations 

NPV Net Present Value 

O&M Operating and maintenance costs 

Prophet River Prophet River First Nation 

PRRD Peace River Regional District 

PV Present Value 

RAS Remedial Action Scheme 

ROW right-of-way 

Saulteau Saulteau First Nation 

SCC Supreme Court of Canada 

SCGT Single cycle gas turbines 

SD Special Direction 
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shale gas unconventional gas reserves 

Shell Shell Canada Ltd. 

SLS Sundance Lakes Substation 

SNK Sukunka Substation 

SVC static VAR compensator 

TAY Taylor 

T&C Electric Tariff Terms and Conditions 

the Industrials Methanex Corporation, Council of Forest Industries and the Mining 
Association of British Columbia 

the Robinsons Marilyn and Gary Robinson 

TLE Treaty Land Entitlement  

TOR Terms of Reference 

TS 6 Tariff Supplement 6 

TUS Traditional Use Study 

UCA Utilities Commission Act 

UCC unit capacity cost 

VECs Valued Ecosystem Components 

VSCs Valued Social Components 

WECC Western Electric Coordinating Council 

WDM Wildmare Substation 

WMFN West Moberly First Nations 
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APPEARANCES 
 
 
 
P. MILLER Commission Counsel 
 
C.W. SANDERSON, Q.C. 
M. JONES 
A. HEFFORD BC Hydro and Power Authority 
 
L. WORTH Consumers' Association B.C. Branch, B.C. 
T. BRAITHEWAITE Old Age Pensioners’ Organization, Counsel 
A. WAUGH of Senior Citizens’ Organizations, Federated 
 Anti-Poverty Groups Of B.C., West End 
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IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 

 
and 

 
British Columbia Hydro and Power Authority 

Application for a Certificate of Public Convenience and Necessity 
for the Dawson Creek/Chetwynd Area Transmission Project 

EXHIBIT LIST 

 
Exhibit No. Description 
 
COMMISSION DOCUMENTS 
 
A-1 Letter dated July 26, 2011 – Order G-132-11 establishing Initial Regulatory 

Timetable and Procedural Conference 

A-2 Letter dated July 27, 2011 – Appointment of Commission Panel 

A-3 Letter dated August 17, 2011 – Issuing Commission Information Request No. 1 to 
BC Hydro 

A-4 Letter dated September 15, 2011 – Order G-160-11 issuing Amended Regulatory 
Timetable – Rescheduling of Procedural Conference 

A-5 Letter dated September 22, 2011 – Interim Participant Assistance/Cost Award 
(PACA) 

A-6 Letter dated September 29, 2011 – Response to BC Hydro request to Comment 

A-7 Letter dated October 4, 2011 – West Moberly First Nation Extension to file 
Information Request No. 2 

A-8 Letter dated October 6, 2011 – Issuing Commission Information Request No. 2 to 
BC Hydro 

A-9 CONFIDENTIAL Letter dated October 6, 2011 – Issuing CONFIDENTIAL Commission 
Information Request No. 2 to BC Hydro  

A-10 Letter dated October 7, 2011 –Comments regarding the submission of CEC IR‐2 

A-11 Letter dated October 13, 2011 – Request BC Hydro response regarding Confidential 
Information Request No. 2 
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Exhibit No. Description 
 

A-12 Letter dated October 13, 2011 – Response to West Moberly First Nation additional 
filing extension for Information Request No. 2 

A-13 Letter dated October 14, 2011 – Panel Determination on the CEC request for 
interim PACA Funding 

A-14 Letter dated October 17, 2011 – Request BC Hydro response regarding West 
Moberly First Nation access to Confidential Information Request No. 2 

A-15 Letter dated October 18, 2011 –Determination regarding confidential IR No. 2 
questions 

A-16 Letter dated October 26, 2011 – Procedural Conference Items 

A-17 Letter dated October 27, 2011 – Response to BC Hydro 

A-18 Letter dated November 8, 2011 – Order G-184-11 issuing Revised Regulatory 
Timetable 

A-19 Letter dated November 14, 2011 – Request comments regarding WMFN request for 
stay of Application 

A-20 Letter dated November 15, 2011 – Commission Panel Information Request No. 1 to 
BC Hydro 

A-21 Letter dated November 18, 2011 – Commission Information Request No. 3 to BC 
Hydro 

A-22 Letter dated November 24, 2011 – Commission Response to Request for 
Suspension of Hearing 

A-23 Letter dated November 30, 2011 – Suspension of Hearing until Further Notice 

A-24 Letter dated December 13, 2011 – Commission Response to Request for Late 
Intervener Status 

A-25 Letter dated March 27, 2012 - Request to Interveners to Provide Comments 
Regarding Reactivation of Hearing Process 

A-26 Letter dated April 11, 2012 – Letter L-23-12 Hearing Reactivation 

A-27 Letter dated April 24, 2012 – Letter L-26-12 Request Comments on Draft Revised 
Regulatory Timetable 
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A-28 Letter dated May 7, 2012 – Commission Order G-56-12 issuing Revised Regulatory 
Timetable 

A-29 Letter dated May 11, 2012 – Commission Information Request No. 4 to BC Hydro 

A-30 Letter dated June 14, 2012 - Commission Information Request No. 1 to CSI 

A-31 Letter dated June 15, 2012 - Letter L-36-12 Specific Matters Relating to Electric 
Tariff No. 6 to be Addressed in Final Submissions 

 

A-32 Letter dated June 29, 2012 – Confirmation of Oral Hearing on First Nations’ 
Consultation 

A-33 Letter dated July 13, 2012 – Letter L-41-12 issuing Revised Regulatory Timetable 

A-34 Letter dated August 8, 2012 – Commission Response regarding WMFN Confidential 
Final Submission 

A2-1 Letter dated November 3, 2011 – Commission staff submission British Columbia 
Hydro and Power Authority 2010 Electrical Load Forecast for 2010/11 to 2030/31 

A2-2 Letter dated June 13, 2012 - Commission staff submission Utility System Extension 
Test Guidelines dated September 5, 1996 

A2-3 Letter dated June 29, 2012 - Commission staff submission British Columbia 
Transmission Corporation – Peace Region Load Serving Capability June 24, 2009 
Information Release – Load Serving Capability for New Load Interconnections in the 
Dawson Creek and Chetwynd Area 

 
APPLICANT DOCUMENTS 
 
B-1 BRITISH COLUMBIA HYDRO AND POWER AUTHORITY (BC HYDRO) Letter dated July 11, 2011 – 

Application for Certificate of Public Convenience and Necessity for the Dawson 
Creek-Chetwynd Area Transmission Project 
 

B-1-1 Letter dated July 11, 2011 – BCH Submitting Errata revised Appendix E 

B-1-2 Letter dated September 15, 2011 – BCH Submitting Errata to the Application 

B-1-3 Letter dated March 23, 2012 – BCH Submitting Updates to the Application 

B-2 Letter dated July 22, 2011 – BCH Submitting Workshop Presentation 
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Exhibit No. Description 
 

B-3 Letter dated August 16, 2011 – BCH Submitting Compliance with BCUC Order 
G-132-11 Directive 3 
 

B-4 Letter dated September 13, 2011 – BCH Request for Amendments to the 
Regulatory Timetable 
 

B-5 Letter dated September 15, 2011 – BCH Responses to BCUC Information Request 
No. 1 
 

B-5-1 CONFIDENTIAL Letter dated September 15, 2011 – BCH CONFIDENTIAL Responses to 
BCUC Information Request No. 1  
 

B-5-2 Letter dated September 22, 2011 – BCH Submitting Amended Response to BCUC IR 
1.38.2.1 
 

B-5-3 Letter dated September 29, 2011 – BCH Response to BCUC IR 1.38.2.2 

B-5-4 CONFIDENTIAL Letter dated September 29, 2011 – BCH CONFIDENTIAL Response to 
BCUC IR 1.38.2.3 
 

B-6 Letter dated September 22, 2011 – BCH Submitting Responses to Intervener 
Information Requests No. 1 
 

B-6-1 CONFIDENTIAL Letter dated September 22, 2011 – BCH Submitting CONFIDENTIAL 
Responses to Intervener Information Requests No. 1 
 

B-6-2 Letter dated September 29, 2011 – Revised Responses to CEC IR 1.1.10, COPE IR 
1.1.1 
 

B-7 Letter dated September 28, 2011 – BCH Submitting request to comment on CEC 
interim PACA funding application 
 

B-8 Letter dated September 29, 2011 – BCH Submission regarding WMFN requesting 
access to Confidential Responses to BCUC Information Request No. 1 (Exhibit C5-3) 
 

B-9 Letter Dated October 3, 2011– BCH Submission regarding WMFN request for an 
extension (Exhibit C5-5) 

B-10 Letter Dated October 7, 2011– BCH Submitting comments on Interim PACA Funding 
Application of CECBC 
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Exhibit No. Description 
 

B-11 Letter Dated October 14, 2011– BCH Submitting Response to Exhibit A-11 

B-12 Letter Dated October 18, 2011– BCH Submitting Response to Exhibit A-14 

B-13 Letter Dated October 24, 2011– BCH Reply Submission in Compliance with Exhibit 
A-14 

B-14 Letter Dated October 27, 2011– BCH Response to BCUC Information Request No. 2 

B-14-1 CONFIDENTIAL Letter Dated October 27, 2011– BCH CONFIDENTIAL Response to BCUC 
Information Request No. 2 

B-14-2 Letter Dated November 1, 2011– BCH Response to BCUC Information Request No. 
2.29.2 
 

B-14-3 CONFIDENTIAL Letter Dated November 1, 2011– BCH CONFIDENTIAL Response to 
BCUC Information Request No. 2.29.2 
 

B-15 Letter Dated October 27, 2011– BCH Response to Interveners Information Request 
No. 2 

B-15-1 Letter Dated November 1, 2011– BCH Response to WMFN 

B-16 CONFIDENTIAL Letter Dated November 1, 2011– BCH CONFIDENTIAL Response to 
WMFN Confidential Request 

B-17 Letter dated November 3, 2011 – BCH Submitting Public Response to BCUC 
Confidential Information Request No. 2 
 

B-17-1 CONFIDENTIAL Letter dated November 3, 2011 – BCH Submitting CONFIDENTIAL 
Response to BCUC Confidential Information Request No. 2 

B-18 Letter dated November 21, 2011 – BCH Submitting comments regarding WMFN 
Application for Adjournment 

B-19 Letter dated November 23, 2011 – BCH Submitting Request for Suspension of 
Proceeding and Comments on Information Requests 

B-20 Letter dated November 29, 2011 – BCH Submitting reply to Interveners comments 

B-21 Letter dated March 7, 2012 - BCH Submitting Notice of Reactivation Application 

B-22 Letter dated March 23, 2012 – BCH Submitting Application Reactivation Request 
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Exhibit No. Description 
 

B-23 CONFIDENTIAL Letter dated March 23, 2012 – BCH Submitting CONFIDENTIAL 
Evidence 

B-24 Letter dated April 5, 2012 – BCH Reply to Intervener Procedural Comments 

B-25 Letter dated April 17, 2012 – BCH Submitting Response to Exhibit A-26 

B-26 Letter dated April 12, 2012 – BC Hydro Response to Lance Mulvahill  Exhibit  E-1 

B-27 Submitted at Procedural Conference May 2, 2012 - DCAT Round 3 IRS Which BC 
Hydro Commits to  Answering  
 

B-28 Submitted at Procedural Conference May 2, 2012 - BC Hydro Proposed Regulatory 
Timetable  

B-29 Letter dated May 24, 2012 - BCH Submitting Responses to BCUC and Interveners 
Information Request No. 3 and BCUC Panel Information Request No. 1 

B-29-1 CONFIDENTIAL Letter dated May 24, 2012 - BCH Submitting CONFIDENTIAL Responses 
to BCUC and Interveners Information Request No. 3 and BCUC Panel Information 
Request No. 1 

B-30 Letter dated May 24, 2012 - BCH Submitting Responses to BCUC and Interveners 
Information Request No. 4 

B-30-1 Letter dated May 25, 2012 - BCH Submitting Responses to CEC Information Request 
No. 4 

B-31 Letter dated July 4, 2012 - BCH Submitting Security Arrangements Update 

B-32 Letter dated July 5, 2012 - BCH Submitting First Nations Consultation Summary 

B-33 CONFIDENTIAL Letter dated July 5, 2012 - BCH Submitting CONFIDENTIAL BC Hydro 
and West Moberly First Nations Log  

B-34 Letter dated July 6, 2012 - BCH Submitting Evidentiary Update 

B-35 Submitted at Oral Hearing July 9, 2012 - OUTLINE (TABLE OF CONTENTS) OF DRAFT 
EXHIBIT C5-20 PROVIDED BY MR. SANDERSON 
 

B-36 Submitted at Oral Hearing July 10, 2012 - POWERPOINT PRESENTATION DATED 
JUNE 2010 
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B-37 Submitted at Oral Hearing July 10, 2012 - CURRICULUM VITAE OF TIM SLANEY 

B-38 Submitted at Oral Hearing July 10, 2012 - LIST OF DISCIPLINE LEADS AND SENIOR 
PERSONNEL 

B-39 Submitted at Oral Hearing July 10, 2012 - REPLACEMENT TABLE FOR PAGE 111 OF 
207 EXHIBIT B-1, APPENDIX F 

B-40 Submitted at Oral Hearing July 10, 2012 - FULL SET OF MAPS WHICH HAD BEEN 
OMITTED FROM EXHIBIT B-34 

B-41 Submitted at Oral Hearing July 10, 2012 - REPORT ENTITLED “POPULATION STATUS 
OF THREATENED CARIBOU HERDS IN THE CENTRAL ROCKIES ECO-REGION OF 
BRITISH COLUMBIA, 2011” BY DALE SEIP AND ELENA JONES, MAY 2011 

B-42 CONFIDENTIAL Letter dated July 10, 2012 – BCH Submitting CONFIDENTIAL West 
Moberly First Nations Log and Relevant Material 

B-43 Letter dated July 11, 2012 – BCH Submitting confirmation of DCAT tour 

B-44 Letter dated July 12, 2012 – BCH Submitting response to WMFN response regarding 
DCAT tour 

B-45 Letter dated July 20, 2012 – BCH Submitting Security Arrangements Update 

B-46 Letter dated July 25, 2012 – BCH Submitting Tour Materials 

 
INTERVENER DOCUMENTS 
 
C1-1 V.W.RUSKIN & ASSOCIATES (VR) Letter dated July 16, 2011 VIA EMAIL  – Request for 

Intervener Status by Vernon Ruskin 

C1-2 Letter Dated September 27, 2011 Via Email –VW Submitting comments 

C1-3 Letter Dated October 11, 2011 Via Email – VR Submitting comments regarding the 
CEC PACA Application 

C1-4 Letter Dated November 2, 2011 Via Email – VR Submitting Comment on Procedural 
Conference 

C2-1 COMMERCIAL ENERGY CONSUMERS ASSOCIATION OF BC (CEC) VIA EMAIL -  Letter Dated July 
21, 2011- Request for Intervener Status by Christopher Weafer 
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Exhibit No. Description 
 

C2-2 Letter Dated August 24, 2011 – CEC Submitting Information Request No. 1 

C2-3 Letter Dated October 6, 2011 – CEC Submitting extension request for Information 
Request No. 2 

C2-4 Letter Dated October 11, 2011 – CEC Information Request No. 2 

C2-5 Letter Dated October 12, 2011 – CEC Submitting Reply Comments on Interim PACA 

C2-6 Letter Dated October 28, 2011 – CEC Submitting Response to Exhibit A-13 

C2-7 Letter Dated November 2, 2011– CEC Submitting Comment on Procedural 
Conference 

C2-8 Letter Dated November 2, 2011– CEC Submitting notice of intent to provide 
evidence 

C2-9 Letter dated November 18, 2011 – CEC Submitting Information Request No. 3 to BC 
Hydro 

C2-10 Letter dated November 28, 2011 – CEC Submitting Comment on BC Hydro request 
for adjournment 
 

C2-11 Letter dated April 3, 2012 – CEC Submitting Comments Regarding the Proposed 
Reactivation of Hearing 
 

C2-12 Letter dated April 24, 2012 – CEC Submitting Comments Regarding BC Hydro’s 
response to Exhibit A-26 

C2-13 Letter dated May 14, 2012 – CEC Submitting Information Request No. 4 
 

C3-1 ASSOCIATION OF MAJOR POWER CUSTOMERS OF BC (AMPC) Letter Dated July 28, 2011- 
Request for Intervener Status by Matthew Keen, Richard Stout, Lloyd Guenther and 
Brian Wallace 

C3-2 Letter Dated November 2, 2011– AMPC Submitting Comment on Procedural 
Conference 

C3-3 Letter dated November 18, 2011 – AMPC Submitting Information Request No. 3 to 
BC Hydro 

C3-4 Letter dated November 21, 2011 – AMPC Submitting comments regarding WMFN 
Application for Adjournment 



APPENDIX F 
EXHIBIT LIST 
Page 9 of 16 

 
Exhibit No. Description 
 

C3-5 Letter dated November 24, 2011 – AMPC Submitting comments regarding 
Suspension of Hearing 

C3-6 Letter dated April 3, 2012 – AMPC Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C3-7 Letter dated April 10, 2012 – AMPC Submitting Comments Regarding BC Hydro's 
supplemental letter commenting on intervener responses 

C3-8 Letter dated April 24, 2012 – AMPC Submitting Response to BC Hydro April 17, 
2012 letter 
 

C3-9 Letter dated May 14, 2012 – AMPC Submitting Information Request No. 4 to BC 
Hydro 
 

C3-10 Letter dated June 7, 2012 – AMPC Submitting Evidence 

C3-11 Letter dated June 14, 2012 – AMPC Submitting Response to BCOAPO Information 
Request No.1 
 

C3-12 Letter dated June 28, 2012 – AMPC Submitting Response to BCSEA Information 
Request No.1 
 

C3-13 Letter dated July 6, 2012 – AMPC Will Not Participate in Oral Hearing   

C4-1 CANADIAN OFFICE AND PROFESSIONAL EMPLOYEES UNION LOCAL 378 (COPE 378) VIA EMAIL  

Letter Dated July 28, 2011- Request for Intervener Status by Mark Oulton 
 

C4-2 Letter Dated August 24, 2011 – Cope378 Submitting Information Request No. 1 

C4-3 Letter Dated September 14, 2011 - Cope378 Submitting Comments regarding 
Exhibit B-4 
 

C4-4 Letter Dated September 13, 2011 - Cope378 Updating Contact Information 

C4-5 Letter Dated September 26, 2011 – Cope 378 Comment regarding Exhibit A-5 

C4-6 Letter Dated October 6, 2011 – Cope378 Submitting Information Request No. 2 

C4-7 Letter Dated November 2, 2011– Cope378 Submitting Comment on Procedural 
Conference 
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Exhibit No. Description 
 

C4-8 Letter dated November 17, 2011 – Cope378 Submitting Information Request No. 3 

C4-9 Letter dated November 17, 2011 – Cope378 Submitting response to Exhibit A-19 

C4-10 Letter dated November 28, 2011 – COPE378 Submitting Comment on BC Hydro 
request for adjournment 
 

C5-1 WEST MOBERLY FIRST NATIONS (WMFN)  Online registration dated August 3, 2011 - 
Request for Intervener Status by Allisun Rana 
 

C5-2 Letter Dated August 24, 2011 – WMFN Submitting Information Request No. 1 

C5-3 Letter Dated September 22, 2011 - WMFN Submitting Response to BC Hydro 
Confidential Filings 
 

C5-4 Letter Dated September 30, 2011 - WMFN Submitting comments regarding BC 
Hydro Confidential Filings 
 

C5-5 Letter Dated October 3, 2011- WMFN Request for submission or Information 
Request No. 2 
 

C5-6 Letter Dated October 4, 2011- WMFN Submitting comments regarding Exhibit B-9 

C5-7 Letter Dated October 6, 2011- WMFN Submitting comments regarding confidential 
Information Requests 
 

C5-8 Letter Dated October 13, 2011 - WMFN Submitting Information Request No. 2 
 

C5-8-1 CONFIDENTIAL Letter Dated October 13, 2011 - WMFN Submitting Confidential 
Information Request No. 2 
 

C5-9 Letter Dated October 17, 2011 – WMFN Submitting comments regarding 
Exhibit B-11 
 

C5-10 Letter Dated October 21, 2011 – WMFN Responses to Exhibits_A-9-and-B-12 
 

C5-11 Letter Dated November 2, 2011– WMFN Submitting Comment on Procedural 
Conference 
 

C5-12 Letter Dated November 2, 2011– WMFN Submitting notice of intent to provide 
evidence 
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C5-13 Letter dated November 9, 2011 – WMFN Submitting Adjournment Request  

C5-14 Letter dated November 23, 2011 – WMFN Reply Submission on adjournment 
application 
 

C5-15 Letter dated November 28, 2011 – WMFN Reply Submission on BC Hydro request 
for adjournment 
 

C5-16 Letter dated April 4, 2012 – WMFN Submitting Comment on MEM Submission 
 

C5-17 Letter dated April 4, 2012 – WMFN Submitting Comment on SC Submission 
 

C5-18 Letter dated April 3, 2012 – WMFN Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C5-19 Letter dated June 6, 2012 - WMFN Submitting Draft Summary of the Evidence of 
WMFN Chief Roland Willson 

C5-20 Letter dated July 5, 2012 - WMFN Submitting Report 

C5-21 Letter dated July 5, 2012 - WMFN Submitting Oral Hearing Materials and Evidence 

C5-22 Submitted at Oral Hearing July 10, 2012 - COPY OF WEST MOBERLY POWERPOINT 
PRESENTATION 

C5-23 Letter dated July 12, 2012 – WMFN Submitting Response to BCH proposed tour 

C6-1 MILL VALLEY AND INDIAN CREEK LAND OWNERS GROUP (MVICLOG) Letter Dated August 12, 
2011- Request for Intervener Status by Gordon Reid 
 

C7-1 BRITISH COLUMBIA PENSIONERS’ AND SENIORS’ ORGANIZATION (BCPSO ET AL) (previously BC 
Old Age Pensioner Organization et al) Via EMAIL  Letter Dated August 15, 2011 – 
Request for Intervener Status by Leigha Worth 

C7-2 Letter Dated August 24, 2011 – BCOAPO et al Submitting Information Request No. 1 

C7-3 Letter Dated October 6, 2011 – BCOAPO et al Submitting Information Request No. 2 

C7-4 Letter Dated October 12, 2011 – BCOAPO et al Submitting Comments regarding 
Interim PACA 

C7-5 Letter Dated November 2, 2011– BCOAPO et al Submitting Comment on Procedural 
Conference 
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Exhibit No. Description 
 

C7-6 Letter dated November 18, 2011 – BCOAPO Submitting Information Request No. 3 
to BC Hydro 

C7-7 Letter dated November 21, 2011 – BCOAPO Submitting comments regarding 
WMFN Application for Adjournment 

C7-8 Letter dated November 28, 2011 – BCOAPO Submitting Comment on BC Hydro request 
for adjournment 

C7-9 Letter dated April 3, 2012 – BCOAPO et al Submitting Comments Regarding the 
Proposed Reactivation of Hearing 

C7-10 Letter dated April 5, 2012 – BCOAPO Submitting Undertaking of Confidentiality for 
Eugene Kung 

C7-11 Letter dated April 5, 2012 – BCOAPO Submitting Undertaking of Confidentiality for 
Leigha Worth 

C7-12 Letter dated April 11, 2012 – BCOAPO Submitting Undertaking of Confidentiality for 
William Harper  

C7-13 Letter dated April 24, 2012 – BCOAPO Submitting Comments Regarding BC Hydro’s 
response to Exhibit A-26 

C7-14 Letter dated May 14, 2012 – BCOAPO Submitting Information Request No. 4 
 

C7-15 Letter dated June 14, 2012 ‐ BCOAPO Information Request No. 1 to CSI 

C7-16 Letter dated June 14, 2012 - BCOAPO Information Request No. 1 to AMPC 

C7-17 Letter dated July 13, 2012 – BCOAPO comment regarding Revised Regulatory 
Timetable 
 

C7-18 Letter dated July 23, 2012 – BCOAPO Submitting notice of Name Change to  
 British Columbia Pensioners’ and Seniors’ Organization (BCPSO) 
 

C7-19 Letter dated July 25, 2012 – BCPSO Submitting Confidential Undertaking 

C8-1 BC SUSTAINABLE ENERGY ASSOCIATION (BCSEA) VIA WEB  Letter Dated August 15, 2011 – 
Request for Intervener Status by William J. Andrews 

C8-2 Letter Dated August 24, 2011 – BCSEA Submitting Information Request No. 1 
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Exhibit No. Description 
 

C8-3 Letter Dated September 27, 2011 Via Email – BCSEA Submitting comments on CEC 
proposal 

C8-4 Letter Dated October 6, 2011 – BCSEA Submitting Information Request No. 2 

C8-5 Letter Dated November 2, 2011– BCSEA Submitting Comment on Procedural 
Conference 

C8-6 Letter dated November 18, 2011 – BCSEA Submitting Information Request No. 3 to 
BC Hydro 

C8-7 Letter dated November 25, 2011 – BCSEA Submitting Comments Regarding the 
Proposed Suspension of Hearing 

C8-8 Letter dated April 3, 2012 – BCSEA Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C8-9 Letter dated May 14, 2012 – BCSEA Submitting Information Request No. 4 to BC 
Hydro 

C8-10 Letter dated June 14, 2012 ‐ BCSEA Information Request No. 1 to CSI 

C8-11 Letter dated June 14, 2012 - BCSEA Information Request No. 1 to AMPC 

C9-1 SIERRA CLUB OF BRITISH COLUMBIA (SCBC) VIA WEB  Letter Dated August 15, 2011 – 
Request for Intervener Status by William J. Andrews 

C10-1 CLEAN ENERGY ASSOCIATION OF B.C. (CEA) VIA EMAIL – Letter Dated August 15,2011 – 
Request for Intervener Status by David Austin 

C10-2 Letter Dated October 4, 2011 – CEA Submission regarding PACA  

C10-3 Letter Dated October 6, 2011 – CEA Submitting Information Request No. 2 

C10-4 Letter Dated November 2, 2011– CEA Submitting Comment on Procedural 
Conference 

C10-5 Letter dated November 18, 2011 – CEA Submitting Information Request No. 3 to BC 
Hydro 

C10-6 Letter dated November 28, 2011 – CEA Submitting Comment on BC Hydro request for 
adjournment 
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C10-7 Letter dated April 3, 2012 – CEA Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C11-1 GARY AND MARILYN ROBINSON (GMR) Letter Dated December 12, 2011 - Request for 
Late Intervener Status by Darryl Carter 

C11-2 Letter Dated March 19, 2012 – GMR Submitting comments regarding Exhibit B-22 

C11-3 Letter Dated December 16, 2011 – GMR Submitting Information Request 

C11-4 Letter Dated May 8, 2012 – GMR Submitting comments regarding Exhibit A-28 

C11-5 Letter Dated May 14, 2012 – GMR Submitting Counsel Information 

C11-6 Letter Dated May 14, 2012 – GMR Submitting Evidence 

C12-1 CANADIAN ASSOCIATION OF PETROLEUM PRODUCERS (CAPP) Letter Dated March 8, 2012 - 
Request for Late Intervener Status by James Smellie 

C12-2 Letter dated April 3, 2012 – CAPP Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C13-1 AIR LIQUIDE CANADA (ALC) Letter Dated March 9, 2012 - Request for Late Intervener 
Status by Mark Underhill 

C13-2 Letter dated April 3, 2012 – ALC Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C14-1 SHELL CANADA LIMITED (SC) Letter Dated March 14, 2012 - Request for Late Intervener 
Status by Naomi Sanderson and John Landry 

C14-2 Letter dated April 3, 2012 – SC Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C14-3 Letter dated July 13, 2012 – SC Submitting Comment regarding site visit  

C15-1 CURRENT SOLUTIONS INCORPORATED (CSI) Letter Dated March 19, 2012 - Request for Late 
Intervener Status by Jamie Shand 

C15-2 Letter dated April 3, 2012 – CSI Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C15-3 Letter dated April 24, 2012 – CSI Submitting Comments Regarding BC Hydro’s 
response to Exhibit A-26 
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C15-4 Letter dated May 14, 2012 – CSI Submitting Information Request No. 4 
 

C15-5 Letter dated June 7, 2012 - CSI Submitting Evidence  

C15-6 Letter dated June 28, 2012 – CSI Submitting Response to BCUC Information Request 
No.1 

C15-7 Letter dated June 28, 2012 – CSI Submitting Response to BCSEA and BCOAPO 
Information Request No.1 
 

C15-8 Letter dated July 9, 2012 – CSI Will Not Participate in Oral Hearing   

C16-1 MINISTRY OF ENERGY AND MINES (MEM) Letter Dated March 19, 2012 - Request for Late 
Intervener Status by Jennifer Champion and Les MacLaren 

C16-2 Letter dated April 3, 2012 – MEM Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C17-1 ARC RESOURCES LTD., ENCANA CORPORATION AND MURPHY OIL COMPANY LIMITED (AEM) 
Letter Dated March 14, 2012 - Request for Late Intervener Status by D. G. Davies, 
David J. Kehrig, Nadia Monaghan, Heather Tanaka and Garland Auvigne 

C17-2 Letter dated April 3, 2012 – AEM Submitting Comments Regarding the Proposed 
Reactivation of Hearing 

C18-1 CITY OF DAWSON CREEK (DC) – Letter Dated April 24, 2012 – Request for Late 
Intervener Status by Paul Hildebrand, Lidstone & Company on behalf of the City of 
Dawson Creek 

C18-2 Submitted at Procedural Conference May 2, 2012 - WRITTEN REMARKS BY MR. 
HILDEBRAND ON BEHALF OF THE CITY OF DAWSON CREEK 

 
INTERESTED PARTY DOCUMENTS 
 
D-1 MURPHY OIL COMPANY ONLINE REGISTRATION  Dated July 21, 2011 – Request for 

Interested Party  Status by Garland Auvigne 

D-2 SHELL CANADA ONLINE REGISTRATION  Dated July 29, 2011 – Request for Interested Party  
Status by Saif Imran 

D-3 ARC RESOURCES LTD. (ARC) Online Registration dated August 9, 2011 – Request for 
Interested Party Status by David Kehrig 



APPENDIX F 
EXHIBIT LIST 

Page 16 of 16 
 
Exhibit No. Description 
 

D-4 Online Registration dated December 13, 2011 – Request for Interested Party Status 
by Jason Beck 

 
LETTERS OF COMMENT 
 
E-1 MULVAHILL, LANCE - Letter of Comment Dated March 22, 2012 
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1.0  INTRODUCTION  

 

1.1  Application 

 

On November 21, 2008 the British Columbia Transmission Corporation (“BCTC”) filed its latest 

Transmission System Capital Plan (“Capital Plan”) F2010 and F2011 with the British Columbia 

Utilities Commission (“Commission,” “BCUC”).  Regulatory approval of the F2010 Capital Plan is 

requested under sections 44.2 and 45 (6) of the Utilities Commission Act (“Act”).  This Application is 

BCTC’s fifth application since the F2005 Capital Plan approved under Order G‐103‐04.  The F2009 

Capital Plan, the last one filed by BCTC, was approved under Order G‐107‐08. 

 

In the current Application BCTC has requested approval for capital project funding in the amount of 

$324.7 million including Emergency, Third Party funded projects and Third Party requested 

projects.  This is broken into three categories:  Growth Capital projects, Sustaining Capital projects 

and BCTC Capital projects as shown in the table below.  Growth Project amounts reflect the BCTC 

portion of joint projects with British Columbia Hydro and Power Authority (“BC Hydro”).  These 

projects in this category require an additional $88.9 million for Substation Distribution Assets 

(“SDA”) which as per Master Agreement between BC Hydro and BCTC remain with BC Hydro. 

 

 

(Exhibit B‐6, BCUC 1.1.1) 
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1.2  Orders Sought 

 

In the Application BCTC is seeking the following orders to be issued by the Commission: 

 

• In accordance with section 44.2(3) of the Act the proposed projects and expenditures for 
approval in Growth, Sustaining and BCTC Capital portfolios are in the public interest as well 
as the emergency capital expenditures for F2008 and F2009. 

• BCTC’s F2010 Capital Plan meets the requirements of section 45(6) of the Act. 

• BCTC is relieved of certain Commission Directives under sections 88(2) and/or 99 of the 
Act. 

 

1.3  Context 

 

Since BCTC’s last Capital Plan there have been a number of events and occurrences which will have 

a significant impact on and directly affect the utility business and regulatory landscape.  Chief 

among these are the following: 

 

(i) Turbulent Economic Times 

 

In the past year the world has slipped into what has been described as the worst recession since 

the Second World War.  The size and scope of the economic problems being faced are global in 

nature and have impacted all nations.  Both Canada and the United States have faced major 

economic downturns which have severely impacted the pace of business and growth forecasts for 

the period which lies ahead.  Both countries have taken steps to stimulate the economy but it is still 

too early to determine whether the bottom has been hit and when the recovery will begin. 

 

With this difficult economic backdrop, utilities must continue to move forward and undertake 

projects to ensure the needs of customers will be met in the future.  The challenge facing each will 

be to plan projects in a manner which will not result in overcapacity but at the same time, ensure 

there is sufficient development to ensure the needs of customers are being met in the future.  This 
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challenge will be most felt in the development of load forecasts which will be required to take into 

account the current situation while addressing the anticipated recovery (BCTC Argument, 

pp. 11‐12). 

 

(ii) First Nation Consultation 

 

The recent British Columbia Court of Appeal decisions with respect to Carrier Sekani Tribal Council 

v. British Columbia (Utilities Commission), 2009 BCCA 67 (“Carrier Sekani”) and Kwikwetlem First 

Nation v. British Columbia (Utilities Commission), 2009 BCCA 68 (“Kwikwetlem”) confirmed the 

Commission has the obligation to assess the adequacy of Crown consultation within the scheme of 

its regulation.  The Commission, as a quasi‐judicial tribunal, does not itself have a duty to consult 

(Carrier Sekani, para. 56).  Rather, it is the Crown who has a legal duty to consult with aboriginal 

people when making decisions that may affect aboriginal rights.  In fulfilling its role, the 

Commission will need to develop tools to assess the adequacy of Crown consultation with First 

Nations.  This will undoubtedly have an impact not only on this Application but also the type of 

information that must be included in future applications. 

 

(iii) Amendments to the Utilities Commission Act 

 

A number of amendments affecting regulatory requirements have been made to the Act by the 

Utilities Commission Amendment Act, 2008 which received Royal Assent on May 1, 2008.  With 

respect to these amendments, subsections 45(6.1) and 45(6.2) were repealed, sections 44.1 and 

44.2 were added and additional provisions were added to section 5.  Of significance to this 

Application is the subsection 44.2(1)(b) which states a utility may file an expenditure schedule 

containing “a statement of public expenditures that the public utility has made or anticipates 

making during the period addressed by the schedule.”  This is similar to what was formally covered 

under subsection 45(6.1) of the Act with the exception that this is no longer a mandatory 

requirement.  A utility is still bound by subsection 45(6) of the Act which requires a utility to file a 

statement (as prescribed by the Commission) of the extensions to its facilities it plans to construct 

at least once a year.  Similarly, section 44.2 of the Act is not a major departure from the former 



 
4 
 

subsection 45(6.2) with the exception that amongst other things, the Commission must consider 

“the government’s energy objectives” and “the interests of persons in British Columbia who receive 

or may receive service from the public utility” in the context of its decision (Exhibit B‐1, Section 1, 

pp. 3‐6).  

 

(iv) Section 5 Inquiry 

 

Section 5(4) of the Act provides that the Commission must conduct an inquiry to make 

determinations as to British Columbia’s infrastructure for the period ending 20 years after the day 

the inquiry begins (the “Inquiry”).  Section 5(5) of the Act states the Inquiry must begin by 

March 31, 2009 (Exhibit B‐1, Section 1, p. 3).  On December 11, 2008, the Minister of Energy, Mines 

and Petroleum Resources issued Terms of Reference for the Inquiry which identify that the general 

purpose of the Inquiry is for the Commission to make determinations with respect to British 

Columbia’s electricity infrastructure and capacity needs for a 30 year period commencing from the 

date the Inquiry begins.  The Terms of Reference direct the Commission to draft a report of its 

determinations on or before June 30, 2010 and further direct the Commission to invite and 

consider submissions, evidence, presentations and argument from any interested person, including 

First Nations, communities, municipal and regional governments, other utilities, power producers, 

ratepayer groups and environmental organizations.  

 

There has been significant interest with respect to participation in the Inquiry.  To date there are in 

excess of 90 participants encompassing a wide divergence of groups including regional and 

municipal governments, Independent Power Producers (“IPPs”) and First Nation groups. 

 

The Inquiry will engage the major electrical utilities and other participants in a transparent, 

effective and innovative process in the analysis of meaningful and focused information.  The 

ultimate purpose will be to produce a clear and concise Review Report which outlines a planned 

and rational expansion of British Columbia’s transmission capabilities and takes into consideration 

current requirements as well as the needs which will arise in the future with consideration of the 

need to minimize the impacts of supplying these needs (www.bcuc.com/sectionfiveinquiry.aspx). 
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While it is very early in what will be a lengthy process, it is expected this will provide clear direction 

in moving to the future and will have a significant impact upon long term transmission 

requirements.  The Inquiry will have limited impact on the current Application but must be 

considered in that it will provide significant direction to future Capital Plan applications. 

 

1.4  Regulatory Process 

 

The Regulatory Process is described in Appendix D.  A complete list of Intervenors is provided in 

Appendix E.  No First Nations filed evidence or intervened in the proceedings.  A List of Exhibits 

filed during the proceeding is attached as Appendix F. 

 

1.5  Overview of Decision 

 

Through the proceeding a number of issues arose which will be identified and dealt with in the 

Decision.  Some of these are more broad based in nature and encompass all capital portfolios while 

others are related to projects handled within a specific portfolio (Growth, Sustaining or BCTC 

Capital).  Those in the latter group will be handled within the context of the appropriate capital 

portfolio request.  Included in this group are the following: 

 

(i)  Growth Capital Portfolio (Section 4.0) 

(a) Current economic conditions and impact on load forecasts. 

(b) Definition funding for transmission expansion policy guided projects. 

(c) Management of growth capital contingency funds. 

(d) Earned Value Reporting. 

(e) Projects encompassing substation distribution assets. 

(f) Inter‐regional transmission relationships. 
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(ii)  Sustaining Capital Portfolio (Section 5.0) 

(a) Asset Health Index. 

(b) System Performance Metrics. 

(c) The Sustainment Investment Model – Phase One and Two. 

(d) Emergency Capital and Third Party funded projects. 
 

(iii)  BCTC Capital Portfolio (Section 6.0) 

(a) The Formulaic Approach to BCTC Capital. 

 

Those more broad based issues in the former group will be handled in Section 2.0 of the Decision 

and include the following: 

 

• Timing of Capital Plan filings. 

• Inflation impact and calculation.  

• Public interest and cost estimate accuracy. 

• Use of CPCN thresholds. 

• Reliability standards and system performance. 

 

In the Decision, the identified macro issues will be fleshed out first, discussed in some detail and 

determinations outlined.  Immediately following will be an outline of previous directives and 

discussion of the level of compliance, as well as determinations on those directives where relief is 

being requested.  Following this, the three capital portfolios will be discussed in succession with 

respect to the projects, the issues and related determinations.  Finally, in Section 7.0, assessment 

of adequacy of First Nations consultation as it relates to this Application will be reviewed and 

direction with respect to this Application provided. 
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2.0  MACRO ISSUES 

 

2.1  Timing of Capital Plan Filings  

 

The timing of BCTC Capital Plan filings has created challenges with respect to the logistics of the 

Commission’s approval process.  BCTC has filed Capital Plans on an annual basis since 2004.  In the 

Application, BCTC states that starting with the current Application it plans to file Capital Plan 

applications on a bi‐annual basis, as opposed to an annual filing which has previously been the 

case.  Primarily, filings were rolling two‐year plans which were updated annually.  Through 

discussions with Intervenors and the Commission, BCTC states it has determined that biennial plans 

would be more administratively efficient.  BCTC further states that the most recent transmission 

Revenue Requirement Application (“RRA”) was also a two year application and that future RRA’s 

would be scheduled to alternate with the filing of Capital Plan applications (Exhibit B‐1, Section 1, 

p. 3). 

 

BCTC’s Argument states that this decision is now being reconsidered.  The reasons for this include 

the following: 

 

• The significant changes in the regulatory landscape, with primary reference to the Section 5 
Inquiry and long term resource plan requirements of section 44.1 of the Act. 

• The need to reflect on recent court decisions with respect to First Nation consultation, 
Commission approvals and the potential impact to the planning process.  

 

In any case, BCTC submits that any changes to regulatory filings in the future are unlikely until after 

the Section 5 Inquiry has been completed (BCTC Argument, p. 47). 

 

Notwithstanding the uncertainty with respect to annual versus bi‐annual planning, the question 

arises as to how to best set the timing of future applications to ensure the Application review 

process is completed prior to the start of the fiscal year where the capital dollars are to be 

expended.  Creating a challenge is the approval process for Capital Plan applications which is 

typically six months or more.
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The recent practice of BCTC has been to file its Capital Plans late in the year; the last two annual 

plans being submitted on December 21, 2007 and November 21, 2008 respectively.  The new fiscal 

year for BCTC begins April 1 of each year and ends on March 31 of the following year.  Hence, the 

Capital Plan Application for F2010 and F2011 is designed to cover the period from April 1, 2009 to 

March 31, 2011.  With the typical application process lasting in the order of six months, it is evident 

that the fiscal year and, potentially, the process of capital spending, have begun prior to the 

current Decision being made. 

 

Under the current rolling two year plans, this was a slightly less serious problem due to the fact 

that 2010 capital requirements for Sustaining Capital were included in the previous year’s 

Application.  It is only additional dollars in excess of previously approved amounts for F2010 that 

are to be considered in the current Application.  However, both Growth Capital and BCTC Capital 

Projects are filed on an annual basis and the new fiscal year is well underway before Commission 

approval is received.  On the other hand, filing a capital plan every two years solves the problem in 

the second year but increases the level of problem in the first year as all three Capital categories 

are affected by the timing issue.  Thus, if the current practice of filing Capital Applications late in 

the previous calendar year is to continue, BCTC is likely to be three or more months into the new 

fiscal year before Capital Plans have been approved for that year.  This somewhat defeats the 

purpose of the regulatory approval process. 

 

To alleviate this problem the Commission Panel directs BCTC to adjust the timing of future BCTC 

Capital Plan Applications to accommodate the time necessary for review.  Accordingly, the 

Commission Panel directs that all future applications be filed no later than September 15 of the 

calendar year prior to the fiscal year to which the Capital application is to apply. 

 

The Joint Industry Electricity Steering Committee (“JIESC”) raised the issue as to the timing of 

BCTC’s Capital Plan and RRA and questioned whether it might be appropriate to file both at the 

same time (Exhibit C‐7‐2, p.1).  BCTC responded by stating the two applications are fundamentally 

different.  It states the Capital Plan is a plan laying out the capital projects which are required to 

meet the needs of the system, while the RRA is a business model enabling the corporation to 
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finance its operations inclusive of capital financing requirements.  BCTC notes that both require a 

high degree of scrutiny but because of the differences, processing two applications coincidentally 

would put a strain on resources and would not create any efficiency (Exhibit B‐6, JIESC 1.1.1). 

 

The Commission Panel is in agreement with BCTC’s position with respect to synchronizing the 

timing of RRA and Capital Plan applications.  While it would be compelling to be able to handle both 

at the same time it is recognized that to do this would require significant resources and put undue 

strain on the organization.  The Commission Panel concludes that the current practice of separating 

the two application cycles can remain unchanged. 

 

2.2  Inflation Impact and Calculation 

 

Determining an appropriate rate of inflation has been a topic in a number of previous Commission 

decisions.  Most recently, inflation as an issue was discussed and ruled upon by the Commission in 

the F2009 TSCP Decision.  At that time the Commission determined there was insufficient 

persuasive evidence to support a movement away from relying upon an inflation adjustment equal 

to the BC Consumer Price Index (“BCCPI”) (Order G‐107‐08, pp. 53‐54).  

 

In the current Application, BCTC reports an inflation adjustment rate of 2.1 percent per annum has 

been used for the F2010 to F2019 Sustaining Capital portfolio in accordance with the BCCPI 

(Exhibit B‐1, Section 9, p. 40).  BCTC states in spite of this, it has the perception that over the past 

number of planning cycles, the underlying cost escalation has been higher than the CPI rate.  To 

deal with this, BCTC reports it has initiated a historical analysis of costs and the impact of inflation.  

The work being done is related specifically to the Sustaining Capital portfolio presumably because it 

is most susceptible to inflationary pressure.  Through this process, BCTC hopes to arrive at a 

mechanism which has the potential to be used in resizing portfolio expenditures.  BCTC is proposing 

using a simplified approach based on the consumer price index to calculate weighted baskets of 

goods and services which are specific to the Sustaining Capital portfolio (Exhibit B‐1, Section 9, p. 

40). 
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BCTC states it has begun to develop what it describes as a Sustaining Price Index which will be 

based on price changes in groups of goods which are actually used to undertake projects within the 

Sustaining Capital portfolio.  Groups of goods or services were broken down into four major 

categories; Engineering (including project management), Materials, Construction and Other.  In 

doing so, BCTC states the knowledge of both the quantity and cost of goods and services used for 

sustaining projects over a period of time is a key requirement.  BCTC notes that theoretically, if this 

can be realized, an exact measure of inflation for the desired time period can be achieved.  

However, it notes, for a variety of reasons, the accessibility of data has not been ideal and as a 

result, has required assumptions be made within the model (Exhibit B‐1, Appendix B, pp.3‐4).  

 

BCTC reports that in addition to challenges with data availability, it is also concerned with the 

impact of scope changes, technological changes and the changing nature of Sustaining Capital 

programs and the resultant impact on category weights based on historical expenditures.  In spite 

of these challenges, BCTC reports it has compiled preliminary results which point to potentially 

higher inflationary numbers than that covered by the BCCPI.  BCTC points out the process toward 

constructing a Sustaining Price Index remains in progress and that work will continue to refine and 

improve the model.  BCTC states the purpose of the report is not to seek approval for its 

preliminary findings but, to provide an overview of the work done to date and explore the 

conceptual nature of the index.  It welcomes comments from the Commission and anticipates a 

further report with its next Capital Plan (Exhibit B‐1, Appendix B, pp. 5‐6). 

 

The Commission Panel is encouraged by the approach being taken by BCTC to better understand 

the impact of inflation on the costs directly associated with groups of goods and services which are 

used to undertake actual projects within the Sustaining portfolio.  Restricting the view of inflation 

to one which is focused only on relevant products and services for projects which are to 

undertaken is intuitively logical and well founded.  However, like most things the “devil is in the 

detail” and the model being developed must be defendable based on the facts and not be reliant 

on the development of assumptions to fill in missing gaps.  BCTC has acknowledged that among the 

challenges it faces is the collection of data and assessment of the impact of scope change.  Both of 

these are important components in transforming the Sustaining Price Index into a useful tool.  
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The preliminary results reported by BCTC are also interesting.  While BCTC is in no way standing by 

the veracity of the numbers being presented, the magnitude of variance between these and what is 

being reported by the BCCPI is significant.  If further refinement of the index supports the view that 

prices are subject to inflation in the four to eight percent range, then it is clear that over time, if 

unaddressed, this one factor will have a significant impact on buying power and the ability of BCTC 

to continue to maintain the transmission system at the level that is expected.  In keeping with this, 

the Commission Panel would like to commend BCTC on its efforts to date in the development of the 

index and encourage further work on its refinement.  In addition, the Commission Panel 

encourages BCTC to submit a copy of the model to the Commission for further review and 

discussion once sufficient refinement has occurred. 

 

The Commission Panel directs BCTC to continue development of the Sustaining Price Index and 

expects a further report or working model to be provided in conjunction with the next Capital 

Plan Application.  In the meantime, the Commission Panel directs that the current practice of 

relying upon the BC Consumers Price Index for inflation rate guidance on the Sustaining Capital 

portfolio be continued. 

 

2.3  Public Interest and Cost Estimate Accuracy  

 

Throughout the Proceeding, BCTC made various references to the point that the Commission Panel 

is not making a determination on the precise amount of the Capital expenditure but on the basis of 

its assessment of whether a project is in the public interest (BCTC Argument, para. 21‐26, pp. 10, 

11).  In support of its position, BCTC states that section 44.2 of the Act makes this clear.  BCTC 

further states that “In doing so, subsection 44.2(5) of the Act requires that the Commission 

consider, amongst other things, “the government’s energy objectives” and “the interests of 

persons in British Columbia who receive or may receive service from the public utility.”  It is BCTC’s 

position that in being guided by this legislative framework, the Commission needs to consider a 

number of factors.  Included in these are the need for the project, the alternatives which could 

potentially meet that need and available information with respect to each of these alternatives 
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(BCTC Argument, pp. 5‐8). 

 

BCTC states that an estimate of expenditures for a given project is only one of a number of factors 

which must be considered in the Commission’s determination that a project is in the public 

interest.  The first step in the process is to determine and confirm the need.  Once this has been 

done, alternatives to satisfy the need are examined and the most appropriate alternative chosen.  

Where cost becomes the determining factor, BCTC contends that cost estimates must be sufficient 

to make a reasonable choice as to the best alternative.  BCTC notes that taking the approach of 

relying upon only a reasonable estimate is in its view “a practical one in that projects approved are 

at various planning stages with varying levels of cost estimate accuracy, and actual costs are 

expected to vary” and “(t)he Commission has recognized this practicality in previous decisions” 

(BCTC Argument, p. 10). 

 

The Commission Panel agrees with BCTC concerning section 42.2 of the Act and is mindful and 

supportive of the fact that decisions with respect to capital submissions are to be made on the 

basis of the public interest.  However, the Commission Panel asserts that the public interest as 

outlined in the Act covers not only the need for a particular project, but also that a proposed 

project is effectively managed and represents a cost effective solution.  The number of IRs which 

have been directed at the issue of accuracy are a reflection of the Commission Panel’s concern for 

the level of accuracy and whether diligence is being undertaken in the estimation and ongoing 

management of projects.  This was noted by the Commission Panel in its Decision on the F2009 

TSCP where concerns were raised with respect to the number of projects with significant delays 

and cost increases within the Growth Capital Portfolio.  At that time BCTC was encouraged to 

improve its estimating and planning processes (F2009 TSCP Decision, p. 74). 

 

Of concern is BCTC’s response to BCUC 2.3.1 which outlined the variance in costs between the 

original approved capital amount and that which was actually spent for projects scheduled to go 

into service in F2010‐F2011 in the table below.  

 



 
13 
 

F2010‐F2011 Transmission System Capital Plan 
Changes to Approved Projects from the Original Capital Plan 

($000’s) 

 

  (Exhibit B‐8, BCUC 2.3.1) 

 
In total, the costs were 48 percent above the amounts which had originally been approved.  

Furthermore, of the 21 projects listed, a total of 12 were over the original budget by in excess of 40 

percent with some such as the Saanich Peninsula Transmission Project exceeding the original plan 

by in excess of 100 percent.  While some of this may relate to projects which were originally 

approved in past applications, it does not provide the level of comfort the Commission Panel would 

desire (Exhibit B‐8, BCUC 2.3.1). 

 

A similar issue has been raised by the Independent Power Producers Association of British 

Columbia (“IPPBC”), which notes in its Argument that Table 5‐3 (Exhibit B‐1, Section 5, p. 11) shows 

the total changes to previously approved projects included in the F2009 TSCP amounted to $15.7 

million.  This represents an increase of 7.7 percent in capital costs since last year’s capital plan.  In 

addition, it raised concerns with respect to the escalating cost of various projects since they were 

originally approved by the Commission with specific reference to both the Cathedral Square and 

the Saanich Peninsula Transmission Projects.  IPPBC further submits that “early cost estimates that 
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are being presented to BCUC appear to be placeholders, with no accountability attached” and 

notes that they are presented to the Commission long before the estimates are sufficiently 

developed to present to BCTC’s Board (IPPBC Argument, pp. 2‐3). 

 

BCTC, in its Reply, states that at the time of approval projects will be in various stages of 

development and it would be reasonable to expect actual expenditures to vary from the estimates.  

In addition, it has noted the Commission Panel in previous decisions has acknowledged this fact.  

BCTC states that it could move programs and projects forward to a later stage prior to seeking 

Commission approval but this would add additional costs to the planning function in the event the 

project did not proceed and could also potentially impact the timing of projects.  Finally, BCTC 

states that it does not believe these added costs and work would be justified citing support from 

Commercial Energy Consumers Association of British Columbia (“CEC”) which stated that the 

practice of establishing capital budgets based on information on various projects existing at 

different levels of detail is common utility practice (BCTC Reply, p. 3). 

 

BCTC has acknowledged that it continuously strives to improve its capital investment planning 

project management process.  BCTC states that in late 2007 and early 2008 it secured the services 

of Goto Sargent to assist with the identification and development of improvements in this area.  It 

also reports that it engaged Black & Veatch to assist in developing capital management process 

improvements in the capital program delivery process (Exhibit B‐1, Section 2, p. 7). 

 

The Commission Panel is mindful of the steps BCTC has taken to begin the process of initiating 

process improvements to its capital planning and project management processes.  However, it is 

also cognizant that although work has been undertaken to provide improvements to current 

processes, to date it has no knowledge of a formal plan that has been developed by BCTC to 

address the issues which have been raised.  This is a concern of the Commission Panel as the 

variances which currently exist between approved project expenditures and actual completed 

project expenditures are simply too large to go unaddressed.  In accordance with this, the 

Commission Panel directs BCTC to submit a plan to the Commission within 90 days after the date 

of this Decision, detailing the initiatives that it is implementing to bring about improvements in 
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what it describes as the priority areas of estimating, project controls, project teams and 

commercial management and resource management. 

 

The Commission Panel may approve projects based on the public interest and in dollar terms, in 

accordance with the expected accuracy planning estimates which are provided by BCTC for each 

project.  BCTC has provided its Cost Estimate Classification System which describes the five 

estimate class designations that are used to provide a basis for cost estimates (Exhibit B‐8, BCUC 

2.15.2) and the Commission Panel accepts these as being reasonable.  However, the number of 

projects which exceed these estimates remains a concern.  Once a project has started it would 

serve no useful purpose for BCTC to be required to resubmit the project to the Commission for 

approval if the project was forecasted to exceed the high end of the cost estimate.  This would 

result in delays and would likely result in further cost overruns.  For this reason the Commission 

Panel is suggesting no change to the current practice of providing the Commission information on 

projects with variances which exceed both 10 percent and $100,000.  However, in those cases 

where a project has been delayed and will not be started within the approved Capital Plan period 

and is expected to exceed the upper limit of the cost estimate, the Commission Panel directs that 

the project be resubmitted for approval in the subsequent capital plan. 

 

BCTC has noted its recognition of the fact that in instances where there have been significant cost 

overruns with a project, a prudency review may follow.  The Commission Panel acknowledges this 

fact but would like to comment on this further.  In the view of the Panel, a prudency review is a last 

course of action to be considered only when other options have been exhausted.  To subject a 

utility to a prudency review is a costly undertaking which will require significant person hours from 

both the Commission and the utility.  At the end of the day, the money will have been expended 

and no review can undo that fact.  The Commission Panel prefers to find ways to prevent the need 

for prudency reviews by encouraging utilities to be forthcoming with information which is as 

accurate as is reasonable and present it in a timely manner.  This has led to the Commission 

Directives in the current capital plan as well as those which have preceded it.  In this and other 

Capital Plan Applications the Commission has expressed concern with respect to estimate accuracy 

as it believes it is justified in doing so.  Accordingly, the Commission Panel directs BCTC to 
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establish programs to address the lack of accuracy of project cost estimates and report on 

progress made with the filing of the next Capital Plan application. 

 

2.4  CPCN Thresholds   

 

In accordance with the Commission’s F2005 TSCP Decision (Order G‐103‐04), BCTC states that it will 

make a CPCN application when one or more of the following five criteria are met: 

 

(a) Total project cost is expected to exceed $50 million; 

(b) The impact on a particular community or constituency likely cannot be mitigated to its 
satisfaction; 

(c) The risk associated with a project, as established through BCTC’s corporate risk 
management framework, is identified as High or Extreme; 

(d) The project establishes a precedent for significant future investment, where 
“significant” means $50 million or more over either a ten‐year period or the life of the 
asset; and 

(e) The Commission exercises its discretion to require a CPCN application (Exhibit B‐1, 
Section 1, p. 10). 

 
BCTC also submits that, at this point in time, there is no reason to adjust the CPCN criteria 

(Exhibit B‐1, Section 1, p. 11). 

 

Concern has been raised with respect to the threshold governing total project cost expenditures.  

The JIESC requested that BCTC explain why the $50 million CPCN threshold should apply to projects 

that are for BCTC assets and why a CPCN or other review and approval process should not be 

implemented.  BCTC replied that “setting the threshold lower than $50 million would capture an 

unreasonable number of projects, including projects that are of a relatively routine nature, 

needlessly increasing the regulatory burden on and regulatory expenses of BCTC, the Commission 

and Intervenors” (Exhibit B‐6, JIESC 1.5.1). 
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BCTC further explained that “for BCTC assets additional weight is given to the risk criteria as BCTC’s 

equity is small and has less risk tolerance than BC Hydro assets.”  In addition, BCTC noted that there 

are four other CPCN criteria which are designed to capture significant BCTC projects that are under 

the $50 million threshold (Exhibit B‐6, JIESC 1.5.1). 

 

BCTC stated that the exception projects detailed in Table 7.1 of the Application are not proceeding 

as a CPCN submission since they do not meet the CPCN criteria as currently laid out.  Furthermore, 

BCTC noted that it is not proposing a change to the type of approval sought for exception projects 

and proposes that exception projects follow the same process as in the past (Exhibit B‐8, BCUC 

2.56.1). 

 

The use of the $50 million CPCN threshold for BCTC Capital portfolio projects is of concern to the 

Commission Panel given that BCTC’s Forecast Net Book Value of Fixed Assets Ending Balance F2011 

$148.4 million (Exhibit B‐8, BCUC 2.10.2).  An expenditure of $50 million would represent 33 

percent of BCTC’s Forecast Net Book Value of Fixed Assets in F2011.  Commission Order G‐53‐94 

states that “As a general guide line, a project would be deemed to be significant if the project cost 

is in the range of 1 percent of rate base.”  Accordingly, the Commission Panel directs BCTC to 

review if the $50 million CPCN threshold with respect to BC Hydro’s net assets, BC Hydro’s net 

transmission assets and BCTC’s net assets is still appropriate for the Growth, Sustaining and BCTC 

Capital portfolios and include a report in its next Capital Plan.  

 

2.5  Reliability Standards and System Performance 

 

BCTC states that one of its primary roles and responsibilities is the reliable operation of the BC 

Hydro‐owned transmission assets and its first corporate goal is focused on reliability and service, 

which BCTC describes as achieving reliability improvements and delivering outstanding service 

(Exhibit B‐1, Section 2, pp. 2‐3).  In this Application, BCTC describes the integration of reliability 

concerns into the capital planning processes and reports on various measures of the transmission 

system’s performance, both stand‐alone and relative to others. 
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BCTC identifies four aspects of reliability that are used in the prioritization method to evaluate 

proposed investments within each of the Growth Capital, Sustaining Capital and BCTC Capital 

portfolios.  These four aspects are:  (i) reliability improvements, based on the pre‐ and post‐

investment reliability of the asset, and includes attributes such as frequency of failures, average 

duration of failures, and the criticality of the asset; (ii) maintainability, based on the pre‐ and post‐

investment assessment of the maintainability of the asset, and includes attributes such as 

availability of spares, availability of know‐how, obsolescence (whether the asset is, or becoming 

obsolete), and the criticality of the asset; (iii) asset health, based on the pre‐ and post‐investment 

assessment of the health of the asset and includes attributes such as remaining life, asset 

condition, and criticality of the asset; and (iv) Expected Energy Not Served (“EENS”) (Exhibit B‐1, 

Section 4, p. 10).  These criteria used in the prioritization methodology have changed significantly 

from the F2009 Capital Plan (Exhibit B‐1, Section 4, p. 18).  Specific to the Sustaining Capital 

portfolio, BCTC states that maintaining system reliability is dependent on both asset health and 

asset performance (Exhibit B‐1, Section 4, p. 48‐49). 

 

BCTC provides the system performance trends over the last five years System Average Interruption 

Duration Index (“SAIDI”), System Average Interruption Frequency Index (“SAIFI”), and the Delivery 

Point Unreliability Index (“DPUI”) with comparisons against the Canadian Electricity Association 

(“CEA”) averages (Exhibit B‐1, Section 3, pp. 71‐76).  BCTC also provides the results of its 

participation in International Transmission Operations and Maintenance Study (“ITOMS”) (Exhibit 

B‐1, Appendix F).  The SAIDI attributable to forced outages has been below the corporate target for 

SAIDI in each of the last five years except for F2007, when coincidentally, the SAIDI target was also 

at its lowest value during the five‐year period, at 2.09 hours, while the actual was 3.82 hours 

(Exhibit B‐6, BCUC 1.55.2).  When planned outages are counted in the measure, the F2008 SAIDI 

was 2.43 hours, which exceeded the target of 2.16 hours.  BCTC advised that the SAIDI target for 

F2009 is 2.23 hours but that it does not have corporate targets for SAIFI or DPUI (Exhibit B‐6, BCUC 

1.55.1; BCUC 1.55.2). 
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BCTC stated the reliability of the transmission system is high.  For F2008, BCTC’s corporate SAIDI 

reliability metric was 2.43 hours, which on average translates to 99.97 percent availability of 

service at each delivery point.  BCTC explained that some delivery points have lower reliability than 

expected, and as the transmission system ages and load grows, capital investments need to be 

made in BCTC’s Sustaining and Growth Capital portfolios in order to maintain this high level of 

reliability.  As an example, BCTC identified that while radial lines supply about 30 percent of the 

delivery points, their outages contribute to 80 percent of the SAIDI.  BCTC claimed that focusing 

attention on radial lines from a maintenance and investment perspective could allow BCTC to 

improve reliability to customers served by such lines and contribute significantly to BCTC’s 

corporate metric (Exhibit B‐6, CEC 1.9.1). 

 

With respect to the ITOMS, BCTC stated that it was the only Canadian utility in the F2007 study, but 

that others had expressed interest in the F2009 study (Exhibit B‐6, BCUC 1.165.2).  BCTC stated the 

ITOMS results suggested that BCTC’s performance demonstrated a lower than average composite 

service level, and after reviewing the performance of the transmission system, BCTC determined 

that the relatively poor composite service level performance was due to a higher number of forced 

and fault outages experienced in F2007 (Exhibit B‐6, JIESC 1.24.1).  The SAIDI performance target is 

currently calculated using the average of the previous five years of SAIDI results plus an 

improvement factor.  BCTC stated that all outages, regardless of size and causation, are included in 

SAIDI results that are reported in BCTC’s Service Plan and Annual Report, but that for calculation of 

performance targets, Management and the Board set specific conditions for the exclusion of 

large‐scale outages beyond BCTC’s control (Exhibit B‐6, BCUC 1.55.1). 

 

Commission Determination 

 

An issue before the Commission Panel is the transmission system’s performance, both stand‐alone 

and relative to others.  BCTC’s description of the integration of reliability concerns into the capital 

planning process is both comprehensive and compelling, however the only corporate target 

reported against in this Application with respect to transmission system performance is SAIDI.  The 

Commission Panel is concerned that this may reflect a lack of corporate vision and visibility with 
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respect to system performance, which it considers to be “mission critical” to BCTC’s mandate and 

therefore encourages BCTC to adopt more transmission system performance measures as 

corporate goals, for example Transmission System Average Interruption Frequency Index, and 

report on the performance of these measures against targets. 

 

The Commission Panel notes that section 125.2 of the Act provides the Commission with the 

exclusive jurisdiction to determine whether a reliability standard is in the public interest and should 

be adopted in British Columbia. 

 

The Commission Panel agrees with BCTC that the current system performance is acceptable when 

measured against the CEA average, and accepts BCTC’s explanation that the effects of outages on 

radial transmission lines contributed disproportionately to BCTC’s performance statistics.  

However, there was no evidence put forward to suggest this performance was caused by non‐

conformances to the reliability standards applicable to BCTC.  The Commission Panel accepts such 

performance as a unique characteristic of the BCTC service territory and cautions BCTC against 

attempting to create “average” performance in all areas of its service territory by proposing 

Growth Capital projects to more closely integrate radially supplied service areas.  The Commission 

Panel encourages BCTC to benchmark itself against accepted Canadian performance levels.  As 

BCTC is the only Canadian utility participating in the ITOMS, the other utilities participating in the 

ITOMS may be subject to different reliability standards than BCTC and have far more integrated 

service territories.  Therefore, the Commission Panel considers benchmarking provided by the 

ITOMS results to be of limited value, and encourages BCTC to seek out and participate in 

benchmarking groups that more closely reflect BCTC’s combination of service territory diversity and 

applicable reliability standards. 
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3.0  PREVIOUS COMMISSION DIRECTIVES 

 

In the F2006 Transmission System Capital Plan Decision, the Commission directed BCTC to provide 

in each Capital Plan a section reporting on the compliance with Directives from previous capital 

plans.  Furthermore, in the F2008 TSCP Decision, the Commission directed BCTC to comment on all 

Directives contained in past Decisions, even if such reporting confirms that no update is required, 

or the requested information is not applicable.  BCTC provides the requested section and 

comments in this Application and requests relief from reporting on certain previous Directives it 

considered complete or superseded (Exhibit B‐1, Section 9, p. 45).   

 

3.1  Compliance  

 

BCTC provides in Table 9‐1 of the Application it’s assessment of whether a directive from a previous 

Capital Plan Decision is complete, ongoing, exempted, outstanding or superseded.  However, BCTC 

does not always provide an assessment on whether full compliance has been achieved on those 

directives.  For instance, and as will be discussed in Section 3.2 of the Decision: 

 

• Order G‐107‐08, Directive 5 

• Order G‐91‐05, Directive 28b 

 

Another example of unclear compliance with past directives relates to an issue going back to a 

directive found on page 16 of Order G‐103‐04, which states, “(t)he Commission Panel expects that 

reliability‐driven expenditures will be tracked so that the effectiveness of such expenditures at 

reducing outages or otherwise increasing reliability can be assessed” (F2005 TSCP Decision, p. 16).  

In recent TSCP Decisions, the Commission affirmed “its instructions to BCTC to continue monitoring 

the relationship between Sustaining Capital Expenditures and transmission reliability to determine 

whether increasing or decreasing spending levels have any discernible effect on reliability, or 

whether spending should generally increase or decrease in response to reliability trends” (F2009 

TSCP Decision, page 84).  Finally, in the current proceeding, BCTC stated that it has not been 

reporting on the effectiveness of reliability driven expenditures in the Sustaining Capital portfolio 
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because it is currently unable to do so and does not expect to be able to do so for a significant 

period of time, if ever (Exhibit B‐6, BCUC 1.151.1).  

 

Commission Determination  

 

The Commission Panel notes that for those directives in Table 9‐1 of the Application with a status 

of “ongoing” or “outstanding” an expectation exists that BCTC will continue reporting on those 

directives in future Capital Plans.  For those directives listed in Table 9‐1 with a status of 

“complete” or “superseded,” the Commission Panel agrees with that status, except as noted below: 

 

(i)  Order G‐107‐08 
 

Directive 5 ‐ The Commission Panel notes that although BCTC reported its compliance with the 
directives described in Sections 9.4, 9.6, 9.9, 9.13, 9.20, 9.29, 9.30, 9.34, 9.39, and 9.40 of the F2008 
TSCP Application, the Commission Panel disagrees with the status assigned to certain of those 
directives.  Each of the directives where disagreement exists is identified below. 
 
Directive 7 ‐ BCTC reports that this directive supersedes Order G‐91‐05, Directive 35.  The 
Commission Panel considers the two directives do not address the same issue, and hence Order 
G‐107‐08, Directive 7 may be complete, but it does not supersede Order G‐91‐05, Directive 35. 
 
Directive 11 ‐ BCTC has requested comments from the Commission on a proposed approach to 
inflation adjustment based on weighted baskets of goods and services specific to the Sustaining 
Capital portfolio.  The requested comments are provided in Section 2.2 of this Decision, Inflation 
Impact and Calculation. 
 
Directive 12 ‐ The Commission Panel notes that BCTC was encouraged to continue assessing how 
the existing transmission system can be best utilized through re‐dispatch of Network Integrated 
Transmission services (“NITS”)‐nominated resources.  The Commission Panel determines this to be 
an ongoing requirement that BCTC should consider and provide comment on in each future 
capital plan. 
 
Directive 16 ‐ The Commission Panel notes that BCTC reported that it and/or FortisBC will be 
returning to the Commission at a later date to seek the necessary approvals of whatever 
arrangements are concluded for supply to Woods Lake (Exhibit B‐6, BCUC 1.156.1).  Therefore, the 
Commission Panel determines the status of this directive to be “ongoing.” 
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(ii)  Order G‐69‐07 
 

Directive 3 ‐ BCTC reports that a portion of this Directive has been superseded by Order G‐107‐08, 
Directive 12.  However, as stated above, the Commission Panel determines BCTC’s assessment of 
how the existing transmission system can be best utilized through re‐dispatch of NITS‐nominated 
resources to be an ongoing requirement to be considered in each future capital plan. 
 
Directive 7 ‐ The Commission Panel determines the requirement for BCTC to annually review 
specific projects and prepare reports as specified in the directive to be an ongoing obligation. 
 
Directive 10 ‐ The Commission Panel disagrees that this directive supersedes Order G‐91‐05, 
Directive 29, and provides comment on the latter directive below. 
 
Directive 13 ‐ The Commission Panel notes that BCTC has revised the status of this directive from 
“complete” to “ongoing” (Exhibit B‐6, BCUC 1.150.1). 
 
Directive 16 – BCTC reports that this Directive is complete.  The Commission Panel determines the 
requirement for BCTC to include with its capital plan filings, tables for each of the Portfolios 
listing the projects brought for approval, their risk and value scores by category, and the priority 
numbers and quadrant values, where applicable to be an ongoing obligation. 
 
Directive 21 ‐ The Commission Panel determines the requirement for BCTC to report on potential 
Transmission Expansion Policy projects in its capital plans, and provide a detailed description of 
the highest ranked potential Transmission Expansion Policy project to be an ongoing obligation. 
 
Directive 22 ‐ The Commission Panel determines the requirement for BCTC to provide a detailed 
description of the highest ranked intertie expansion project in its capital plans to be an ongoing 
obligation. 
 

(iii)  Order G‐91‐05 
 
Directive 5 ‐ The Commission Panel determines the requirement for BCTC to report the indices 
applicable to it from Order G‐103‐04 and their associated trends for at least the past five years in 
its capital plans to be an ongoing obligation.  The Commission Panel expects the reporting period 
to grow beyond five years as the data set is compiled year over year. 
 
Directive 12 ‐ The Commission Panel considers the use of a rigorous financial comparison of 
continued maintenance versus equipment replacement, including a comparison against options 
that were considered but not selected, to be a useful exercise when justifying a proposed 
program or project, and therefore determines this to be an ongoing obligation. 
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Directive 28b ‐ The directive requires BCTC to report future Sustaining Capital portfolios in a 
manner that preserves the ability to track and trend annual Sustaining Capital spending as far back 
as F2001.  BCTC reports that it complies with the directive and references Table 6‐2 of the 
Application, however the referenced table shows information back to F2006, and not F2001 as 
directed.  The Commission Panel determines the format and content of Table 6‐2 to be useful in 
the context of the Application, and the information back to F2001 should be provided to give the 
context requested by the directive. 
 
Directive 29 ‐ The Commission Panel determines the requirement for BCTC to collect sufficient 
data to allow the identification of the worst performing asset classes by quantification of the 
effect of equipment failures on the reliability indices, and to present this data in support of 
future Sustaining Capital portfolios and programs has not been superseded by subsequent 
directives, and therefore determines this to be an ongoing requirement. 
 
Directive 35 ‐ The Commission Panel determines that the requirement for BCTC to continue to re‐
evaluate key driver criteria in order to yield an ongoing lower level of sustaining capital 
expenditures has not been superseded by subsequent directives, and therefore determines this 
to be an ongoing requirement. 
 

(iv)  Order G‐103‐04 
 
Directive from Page 16 ‐ The Commission Panel considers that tracking reliability‐driven 
expenditures so that the effectiveness of such expenditures at reducing outages or otherwise 
increasing reliability can be assessed may still be useful in revealing longer‐term trends, and 
therefore determines this to be an ongoing requirement. 
 

3.2  Relief 

 

BCTC requests an Order under sections 88(2) and/or 99 of the Act relieving BCTC from certain 

Commission Directives discussed in Sections 5.3, 7.5 and 9.2.13 of the Application (Exhibit B‐1, 

Section 1, p. 1). 

 

(i)  Directives 8 and 11 from Order G‐69‐07 
 

Directive 8 from Order G‐69‐07 stated: 
 

“The Commission Panel agrees with BCOAPO’s submission on variance reporting, 
and accepts BCTC’s proposal to provide information in its next capital plan filing 
regarding variances exceeding both 10 percent and $100,000 of budgeted amounts 
submitted in this Application for approved projects, and to continue such reporting 
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in future capital plan filings until directed otherwise.” 
 
Directive 11 from Order G‐69‐07 stated: 
 

“In all future capital plan applications, BCTC is to provide a modified table in the 
format of the ‘Projects in Progress’ portion of Table 5‐1 in this Application.  For each 
year during the Implementation Phase of a project BCTC is to include the approved 
total annual expenditures, the revised total annual expenditures, and the difference 
between the approved and revised annual expenditures, as well as the approved 
and revised in‐service dates.  The Commission Panel further directs BCTC to provide 
a modified table in the format of Table 5‐3 in this Application, modified to include 
the total dollar value for each project, as well as the priority ranking of the project 
when the project was approved.” 

 

For future Capital Plan applications, BCTC proposes to continue to provide Table 5‐4 in the format 

provided in this Application and to include in the accompanying notes variance explanations from 

the time of approval for those projects that have a variance exceeding both 10 percent and 

$100,000.  If this proposal is acceptable to the Commission, BCTC requests relief from Directives 8 

and 11 in Order G‐69‐07 (Exhibit B‐1, Section 5, pp. 8‐9). 

 

The CEC has reviewed BCTC's requested relief from Directives 8 and 11 of Order G‐69‐07.  The CEC 

agrees with BCTC's proposal to continue to provide reporting as in Exhibit B‐1, Table 5‐4 and report 

on variances in excess of 10 percent and $I00,000.  The CEC further agrees with BCTC's position 

that project to date expenditures reporting is not particularly useful to the regulatory process.  Of 

far greater importance would be BCTC projections of likely changes to project total cost and what, 

if anything, BCTC is doing in regard to managing significant changes.  The inclusion of total project 

to date amounts appears to the CEC to simply complete the cut‐off of past from future projected 

expenditure enabling BCTC to reconcile to the total project.  The CEC submits that this serves a 

purpose of completeness.  The CEC would support the Commission retaining its directive if it 

believes completeness with respect to cut‐off is useful and would support BCTC's requested relief if 

the Commission is only concerned about the usefulness of the information to participant review 

(CEC Argument, p. 10). 
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Commission Determination 

 

For Growth Capital expenditures, the Commission Panel finds both Directives 8 and 11 from Order 

G‐69‐07 to be useful as the tables would show project cash‐flows by year and project‐to‐date 

expenditures and variances by project and would provide a more comprehensive overview of 

individual project status within the Growth Capital portfolio.  The Commission Panel would be 

willing to consider a proposal from BCTC to merge the two tables into a larger table showing the 

same data with project‐by‐project cash flow per year along the bottom and with project‐to‐date 

costs, estimated cost at completion, and variance along the right hand side including an 

explanation of the variance, if any.  The Commission Panel does not grant relief from Directives 8 

and 11 from Order G‐69‐07. 

 

(ii)   Directives 16 and 34 from Order G‐69‐07, and Directive 37 from Order G‐91‐05.  
 

These three Commission Directives presently apply to the BCTC Capital portfolio and direct BCTC to 

report on project detail for costs, prioritization results and to provide a summary of the previous 

three year's activities and expenses for each ongoing project whose annual costs exceed $250,000. 

 

Even though BCTC states, “the proposed formulaic approach provides a methodology for approval 

of an on‐going capital expenditure base rather than a detailed justification on a project‐by‐project 

basis,” the Commission Panel view is that the additional reporting is beneficial to the review 

process as further discussed in Section 6.2 of the Decision. 

 

The Commission Panel denies the relief sought.   

 

(iii)  Directive from Order G‐91‐05, page 17  
 

Order G‐91‐05, page 17, states “(f)uture applications should identify whether any capital projects 

are driven by the need to conform to Section I.A.M2 [NERC/WECC] during maintenance outages.” 
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BCTC lists the drivers for a project in the project justification supporting a request for approval, and 

explains that the information is included as part of a particular capital plan (Exhibit B‐1, Section 9, 

p. 45).  BCTC stated the NERC Planning Standards which contained Section I.A.M2 have been 

withdrawn, but that Section I.A.M2 has been carried over to the NERC Reliability Standards, 

Standard TPL‐002‐1, Requirement R1.3.12 (Exhibit B‐6, BCUC 1.3.6).  The request for relief from 

reporting on this directive was supported by the CEC (CEC Argument, p. 10). 

 

Commission Determination 

 

Regarding BCTC’s request to be relieved of the requirement to specifically identify whether any 

capital projects are driven by the need to conform to Section I.A.M2, the Commission Panel 

considers an explicit statement in each capital plan to be useful as that condition would then 

highlight examination of that specific project.  Without the specific statement, the information 

may be inadvertently overlooked within the project justification, therefore the Commission Panel 

denies BCTC’s request to be relieved of the requirement to specifically identify whether any 

capital projects are driven by the need to conform to Section I.A.M2, or its current equivalent in 

the NERC Reliability Standards, during maintenance outages. 
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4.0  GROWTH CAPITAL PORTFOLIO 

 

4.1  Introduction 

 

4.1.1  Overview Growth Projects 

 

The BCTC Growth Capital portfolio is described as being comprised of those investments which are 

required for reinforcing and expanding the transmission system to meet the growth in load, to 

provide power transfer from new generation sources in addition to accommodating transmission 

customer and generational interconnection requests.  The Growth Capital portfolio is divided into 

five programs; bulk system reinforcements, regional system reinforcements, station expansion and 

modification projects, customer requested projects and generational interconnections (Exhibit B‐1, 

Section 5, p. 1).  BCTC states the objectives of the Growth Capital portfolio are as follows: 

 

• Serving firm domestic load by meeting capacity requirements of its customers for most 
hours of the year under most common contingencies. 

• Enabling economic generation dispatch by supporting the efficient dispatch of generation 
and providing customers with access to low cost capacity and energy. 

• Enabling firm point to point power transfers by increasing transmission access, reliability 
and security. 

• Maintaining affordability by providing benefits which are commensurate to the cost. 

• Providing system performance which, at the minimum level is acceptable to stakeholders. 

• Minimizing the impact on communities and First Nations to the extent possible. 

• Maintaining environmental compliance by meeting applicable environmental legislation 
and common utility practices. 

  (Exhibit B‐1, Section 4, p. 33) 
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In the current Application BCTC is seeking approval for Growth Capital projects which are being 

initiated in F2010 and F2011 currently estimated at $146.5 million, including SDA‐related 

expenditures.  BCTC’s Growth Capital expenditure portion of these projects total is $57.6 million 

(Exhibit B‐1, Section 5, Table 5‐1, p. 3‐4).  

 

4.1.2  Key Drivers 

 

BCTC states that in general, Growth Capital projects are customer and load driven.  BCTC 

determines what transmission investments are needed to meet peak demand levels, Open Access 

Transmission Tariff (“OATT”) requests and generation additions as have been identified and 

forecast by its customers.  Projects can range from major transmission line projects to more minor 

facility enhancements.  In Section 4 of the Application, BCTC outlines some of the key elements of 

the planning process which represents little or no change from previous years.  In addition, it 

outlines the importance of service agreements in obliging the organization to meet the needs of 

customers and the steps which are taken to determine impacts on system performance of 

satisfying these needs.  Finally, BCTC details the various sources which it relies upon to help 

forecast for load forecasts and future requirements for transmission services (Exhibit B‐1, Section 4, 

pp. 34‐42). 

 

4.1.3  The Growth Capital Portfolio Prioritization 

 

The Growth Capital portfolio projects considered for approval for F2010 and F2011 have been 

prioritized using the prioritization process described in Section 4.1 of the Application.  Prioritization 

results are summarized in Table 5‐5 of the Application.  The Commission Panel accepts the 

prioritization process and its result as described in the Application. 
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4.2  Issues 

 

4.2.1  Current Economic Conditions and Impact on Load Forecast 

 

As noted previously, the economy is in severe recession with no clear picture emerging as to the 

timing or velocity of recovery.  The challenge facing utilities is to determine the need and the 

timing for the various projects to be undertaken given the difficult economic circumstances.  The 

question which must be addressed is whether the current problems will have a material effect on 

demand thereby impacting future load forecasts. 

 

BCTC states that the December 2007 Bulk System load forecasts and the July 2008 Distribution 

Substation load forecast used when the projects for the F2010 TSCP were being studied and notes 

that energy sales for the period F2008 to F2010 are forecast to decline while the peak demand is 

expected to grow.  BCTC submits it is appropriate to have relied on BC Hydro’s July 2008 

Distribution Substation load forecast and does not believe there is unusual uncertainty that exists 

with respect to the F2010 TSCP resulting from the timing of the load forecast provided by BC Hydro.  

BCTC further submits it would be impractical and inefficient for it to be required to base its Capital 

Plans on more recent updates and that it cannot delay its planning activities because of uncertainty 

with respect to the next forecast without risking the ability to reliably serve BC Hydro’s load.  In 

summary, BCTC believes that its existing internal processes are suitable for managing any 

uncertainty with respect to load forecasts.  BCTC closes its argument by stating the new 

Distribution Substation forecast is expected in July of 2009.  Upon receipt of the new forecast BCTC 

states it will review the impact of changes in that forecast in the context of the Regional System 

and Station Expansion modification projects that are in planning, pending approval or under 

construction and make adjustments where it is deemed required and practical (BCTC Argument, 

pp. 11‐12). 
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The Commission Panel is mindful of the challenges faced by BCTC with respect to the current 

economic downturn.  It is of the view that it would not be prudent to put existing plans on hold and 

await a further load forecast and agrees with BCTC’s stated concern that such action would put at 

risk its ability to reliably serve BC Hydro’s load.  However, the Commission Panel is equally mindful 

of the need to carefully examine future load forecasts based on more recent information and to 

adjust plans accordingly if there is a significant change in demand.  The Commission Panel could 

consider failure to respond to significant changes in load forecasts in an appropriate manner as 

imprudent.  In this instance, any unjust and unreasonable costs incurred may be excluded from 

recovery in rates.  Accordingly, the Commission Panel directs BCTC, upon receipt of the July 2009 

Distribution Substation load forecast, to review and provide an update within 90 days of this 

Decision to the Commission of upcoming projects and the impact of any load forecast changes. 

 

4.2.2  Definition Funding for Transmission Expansion Policy Guided Projects 

 

The Transmission Expansion Policy (“TEP”) enables BCTC to propose expanding the transmission 

system in anticipation of future needs.  BCTC developed the TEP with stakeholder input in 2005, in 

response to the provincial government’s Special Direction No. 9 (“SD9”) to the Commission.  The 

TEP sets out a framework that allows BCTC to plan and expand the system in the absence of firm 

customer contracts for transmission service, when it is in the best interests of ratepayers to do so.  

BCTC has requested $10.0 million in definition funding for projects guided by the TEP to be used at 

its discretion based on an analysis of potential opportunities that are currently underway. 

 

BCTC reports that a preliminary analysis of IPP‐driven TEP projects was initiated in 2008.  The 

purpose of this work was to identify potential projects that merited a more in depth evaluation 

based on their potential to provide a lower cost energy supply to ratepayers.  To assess the relative 

merits of IPP‐driven projects, BCTC states they conducted two layers of analysis.  The first of these 

focuses on “Configuration” and “Generation Supply” attributes and is based on submitted 

information from IPP proponents and other parties.  The second layer is focused on the 

development and evaluation of potential conceptual transmission solutions that could be required 

to access IPP clusters.  BCTC reports that during this analysis potential interdependencies with 
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ongoing or planned projects are considered in addition to conducting conceptual level cost 

estimate studies (Exhibit B‐1, Section 5, pp. 111‐113). 

 

BCTC states to date it has completed the first layer of preliminary analysis and has identified eleven 

potential projects which have been further segmented into two groups; Tier 1 projects and Tier 2 

projects.  BCTC describes Tier 1 projects as those which it has either advanced or will advance to 

the more rigorous second layer of analysis.  Tier 2 projects are those that do not warrant 

advancement but will be reviewed at a later date as the TEP process progresses.  BCTC reports that 

to date it has completed the second layer of preliminary analysis for about half of the Tier 1 

projects and expects to complete the conceptual cost estimates for the remaining Tier 1 projects by 

mid 2009.  It further reports that cost estimate studies have an accuracy of minus 50 percent to 

plus 100 percent and the work done will form the basis for preliminary Net Present Value (“NPV”) 

analysis for the projects (Exhibit B‐1, Section 5, pp.115‐116). 

 

There are two issues which emerge with respect to BCTC’s request for $10 million in TEP definition 

funding.  Firstly, the question arises as to whether it is appropriate to approve funding which is not 

tied to a specific project or delay funding until the determination of what projects will be pursued is 

completed.  A second issue is whether it is reasonable to recover these expenditures from rates 

when it is unclear as to the benefit to the ratepayer. 

 

BCTC states that it expects to advance one or more IPP‐driven TEP projects to Definition Phase 

during the F2010‐F2011 period on the basis of these results.  It notes that the Commission 

commended BCTC for bringing forward the Thermal Upgrade Project Application in its Decision on 

BCTC’s F2009 TSCP and offered encouragement as to pursuing other potential TEP projects 

(Exhibit B‐1, Section 5, pp. 115‐116).  BCTC states that to avoid a two year delay and await a future 

TSCP application, it has requested $10 million in TEP Definition Phase funding to pursue the 

Definition Phase development work for one or more of these projects during the current Capital 

Planning schedule.  Prior to making a final determination to pursue one or more projects, BCTC 

submits it will await the results of BC Hydro’s Clean Power Call (“CPC”) which will help “inform” 

BCTC’s determination and provide information to enable the identification of new IPP clusters.  
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Finally, BCTC submits that if advanced under TEP, the costs of these transmission projects would be 

borne by ratepayers who would also realize the associated benefits (BCTC Argument, pp. 19‐20). 

 

In general, the Intervenors support BCTC’s proposed $10 million for TEP Definition Phase funding 

although a number of conditions were raised.  The IPPBC is in support provided the funds are only 

used to gather information for the Section 5 Inquiry, and for post inquiry decision implementation, 

and to implement any decisions made by the inquiry.  The IPPBC submits there is an urgent need 

for work relating to the TEP to continue in order to support and facilitate the Section 5 Inquiry and 

its outcome but not to be a substitute for it (IPPBC Argument, p. 8).  The JIESC submits that only 

those studies with some linkage to a BC Hydro Call for Energy should be accepted at this time and 

that all others should be put off until the Commission’s Section 5 Inquiry is complete (JIESC 

Argument, p. 2).  Generally, the CEC supports the early Definition Phase work to shorten the time 

frame for response to a need for additional transmission facilities, with the provision there is a 

reasonable prospect that rate payers will benefit.  The CEC supports BCTC's TEP request with the 

requirement for determining ratepayer benefit must be responsive to scenarios related to changing 

circumstances.  Specifically, the CEC argues BCTC needs to be cognizant of the potential for 

Demand‐Side Management (“DSM”) opportunities to develop and replace these potential capital 

expenditures where there is potentially a more cost‐effective result (CEC Argument, p. 6). 

 

In response to IPPBC, BCTC submits they do not expect to seek Implementation Phase approval 

until the Section 5 Inquiry has been completed and as such, will be informed by the findings.  

Furthermore, BCTC states it believes waiting for the Province’s response to the Section 5 Report 

would result in lost opportunities and foregone ratepayer benefit.  In reply to the CEC and JIESC 

concerns, BCTC submits that the root of the matter appears to be that BCTC continue to coordinate 

its IPP‐driven TEP opportunities with BC Hydro and the CPC process.  BCTC further submits that the 

proceeding has provided ample evidence of its coordination with BC Hydro and its intention to 

continue to do so.  Moreover, BCTC states that the responsibility for the acquisition of resources 

lies with BC Hydro and because ratepayer benefit is driven through its activities, BCTC would work 

with BC Hydro in the implementation of strategies to benefit ratepayers (BCTC Reply, pp. 10‐12). 
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Commission Determination 

 

The Commission Panel finds that the argument put forth by BCTC with respect to the approval of 

TEP definition funding of $10 million is compelling.  At this time the results of BC Hydro’s Clean 

Power Call are not in and the work on second layer financial analysis has not been completed for all 

Tier 1 projects.  Because of this, it would be premature to designate the requested funds to a 

particular project.  The Commission Panel notes that while a number of Intervenors raised concerns 

with how the money would be spent there was little argument with respect to the need to move 

forward.  It is the view of the Commission Panel that the process being undertaken by BCTC to 

choose appropriate projects for the expenditure of definition funds has merit and waiting until the 

Section 5 Inquiry has been completed will result in unwarranted, significant delays.  While 

unnecessary delay will not benefit the ratepayer, the Commission Panel remains concerned that 

the choice of project ultimately has a positive impact for the ratepayer. 

 

The Commission Panel approves a maximum of $10 million in definition funding for IPP‐driven 

Transmission Expansion Policy projects; however, the Commission Panel directs the proper 

allocation of these expenditures to be addressed by BCTC in the next Revenue Requirements 

Application. 

 

4.2.3  Management of Growth Capital Contingency Funds 

 

The Commission Panel is concerned about the amount and management of contingency on 

projects and would like to gain assurance that this money is being properly applied and any unused 

or unaccounted for amounts are returned rather than reallocated to other programs outside the 

projects.  The Commission Panel notes BCTC’s reliance on the Association for the Advancement of 

Cost Engineering (“AACE”) statement: “Contingency is generally included in most estimates, and is 

expected to be expended.”  Although the Commission Panel does not disagree with the statement 

it would suggest that an expectation of the expenditure does not mean there should be no 

accounting of it. 
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By way of clarification, BCTC stated, “An allocated contingency is included in the project estimate of 

individual projects.”  BCTC, in its response to BCUC 1.7.2 in Exhibit B‐6, stated, “While the sum of 

individual contingencies should provide sufficient contingency for unplanned capital expenditures 

within the specific portfolio of projects, the sum will not provide sufficient buffer for total capital 

expenditures if unplanned capital expenditures are incurred from the addition of new projects or 

from unidentified risks” (Exhibit B‐6, BCUC 1.7.1, 1.7.2). 

 

In selecting the level of contingency for a project, BCTC applies the following industry‐accepted 

definition: 

 

“Contingency is an amount added to an estimate to allow for items, conditions, or 
events for which the state, occurrence, and/or effect is uncertain and that 
experience shows will likely result, in aggregate, in additional costs … Contingency is 
generally included in most estimates, and is expected to be expended.” 
(Exhibit B‐8, BCUC 2.15.2, Attachment, p. 2) 
 

The Commission Panel’s view is that contingency usually excludes: 

 

1) Major scope changes such as changes in end product specification, capacities, building 
sizes, and location of the asset or project;  

2) Extraordinary events such as major strikes and natural disasters;  

3) Management reserves; and  

4) Escalation and currency effects. 

 

The Commission Panel finds that contingency is established to mitigate or eliminate the adverse 

impacts of the unforeseen or under‐predicted events.  As such, contingency should be utilized and 

managed exclusively within the framework for which it is established.  While a project budget 

document might contain several different ‘Fund’ accounts as opposed to ‘Line’ allocations, 

contingency is very different in that it is a reserve and ‘hedge’ against risk.  While allowances differ 

from contingency in that they are not risk‐based or dependent, allowances are derived from events 

which are expected to occur, and are within the scope of the project. 
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The Commission Panel considers the over budgeting of contingency has two undesirable effects: 

 

• The company is deprived of funds that might be better utilized in other ways or on other 
projects 

• Unspent contingency monies will find their way to funding scope changes, enhancements, 
and other elements that should properly be purchased with Allowance or Reserve 
resources. 

 

Furthermore, the Commission Panel view is that contingency funds should be used to address 

specific risks as they occur along the project execution schedule.  Any unspent funds should be 

returned for possible use on other projects or to fund other activities.  Based on the results of the 

project risk assessments, contingency drawdown plots (actual versus planned) could be used to 

manage the contingency funds and to improve the project budgetary process.  The type of contract 

chosen for a project may shift the burden for contingency funding and management. 

 

BCTC stated it “performs virtually all of its work on major capital projects through contracts with 

private sector suppliers and construction contractors.  These contacts are typically fixed lump sum 

contracts or fixed construction unit price contracts.  These are not cost reimbursable or ‘cost plus’ 

contracts.  BCTC prepares project cost budgets and monitors all bidding and award of contracts and 

purchase orders to measure against the project budget.”  (BCTC Central Vancouver Island 

Proceeding, Exhibit B‐6‐1, BCUC 2.106.1) 

 

The Commission Panel understands that when BCTC engages in lump sum contracts, the contractor 

undertakes the project for a stipulated price and any expenditure exceeding this price (save for 

reimbursable scope changes) are the responsibility of the contractor and BCTC is not at risk.  Also, 

when BCTC engages in a guaranteed maximum price (“GMP”) or fixed price contract, the contractor 

undertakes the project for a stipulated not to exceed price and any expenditures exceeding this 

price (save for reimbursable scope changes) are also the responsibility of the contractor but any 

underruns are returned to BCTC.  BCTC, while not at risk of an overrun, has an opportunity risk of 

forfeiting potential underruns.  In either instance, the Commission Panel believes the contingency 

should be minimal or not required after the award of the contract. 
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The Commission Panel finds that contingency could be expected to be spent but directs BCTC to 

establish and file a formal policy for portfolio and project cost contingency and manage 

contingency throughout the project and report contingency drawdowns on its Growth Capital 

portfolio (actual versus planned) for F2010 and F2011 in its next Capital Plan. 

 

4.2.4  Earned Value Reporting 

 

Earned Value Reporting is a systematic reporting approach employing the integration and 

measurement of project cost, schedule and technical scope accomplishments on projects.  In the 

past, BCTC has resisted providing earned value reporting on several CPCN projects such as the 

Interior to Lower Mainland Project and the Central Vancouver Island Project.  In light of the project 

variances on the existing Growth Capital projects, the Commission Panel has concerns regarding 

project cost control on both future CPCN projects and the current Growth Capital expenditures 

being applied for in the Application.  Going forward, the Commission Panel has been considering 

earned value reporting as a method of reporting both schedule and cost performance for projects 

in order to provide the Commission with an improved view of the overall performance of any 

project. 

 

In the Goto Sargent Report, the accuracy of the Progress Reporting and Project Management 

Procedures was examined.  (Exhibit B‐6, Attachment to BCUC 1.15.1.2, p. 24)  The Goto Sargent 

Report stated that they “saw significant variation in the quality and frequency of reporting by 

Project Managers.  Much of the cost and schedule ‘forecasting’ by Project Managers is in fact 

revision of costs after increased costs have been incurred, and revision of completion dates after 

delays have been suffered.”  (Exhibit B‐6, Attachment to BCUC 1.15.1.2, pp. 25‐28) 

 

The Commission Panel notes that, in the description of the Expenditure Authorization Request 

(“EAR”) Quality estimate, BCTC has the capability of earned value reporting for projects.  (Exhibit B‐

8, Attachment to BCUC 2.15.2, p. 3‐5) 
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The Commission Panel directs BCTC to file a report, within 90 days of this Decision being issued, 

on the incremental percentage cost increase of using earned value reporting when performed on 

capital projects between $10 million and $50 million and on CPCN projects equal to or greater 

than $50 million through $400 million. 

 

4.2.5  Projects Encompassing Substation Distribution Assets  

 

In November 2003, a Master Agreement was entered into by BCTC and BC Hydro.  This agreement 

outlines the various responsibilities for the transmission and distribution systems including 

expenditures.  BCTC under Article 19 is responsible for obtaining all regulatory approvals for 

enhancements as well as any sustaining and growth investments in the transmission system.  BC 

Hydro is responsible for those SDAs which are directly related to power distribution.  However, 

under Article 12 of the Master Agreement BCTC is responsible for the planning, management and 

maintenance of SDA’s as a service to BC Hydro.  BC Hydro is responsible for obtaining all regulatory 

approvals on any projects which involve SDA’s.  Because there are some projects in this Application 

that include capital expenditures which relate to both transmission and SDA’s, it is unclear which 

party is responsible for cost estimation, obtaining regulatory approvals, project execution and 

potential cost overruns.  Rather than divide these into transmission and distribution‐related 

components, BCTC has identified the full scope of these combined projects in this Application but is 

only seeking approval for transmission related aspects of these projects (Exhibit B‐1, Section 1, pp. 

7‐9).  In the current Application, BCTC states that there 13 projects with an SDA component.  Of the 

total project cost of $117.8 million, the BCTC portion amounts to $28.9 million (Exhibit B‐8, BCUC 

2.24.1). 

 

There are two primary issues which arise as a result of this unique approach to managing capital 

project costs between the two companies: 

 

• what happens in the event the BCTC capital is approved in its Application but BC Hydro’s 
application for the project is turned down or the project is either delayed or cancelled? 

• the sharing of costs between the two entities leads to duplication of effort from a 
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regulatory standpoint and the potential for confusion.  Is there a better approach? 

 

With respect to the first issue, BCTC stated that failure to receive BC Hydro’s consent to fund the 

project would result in cancellation of the project or its deferral.  In this event any Definition Phase 

expenditures would be expensed to transmission and related SDA per the estimated percentage of 

the project (Exhibit B‐8, BCUC 2.24.2).  BCTC further states that because the Commission approves 

that capital expenditures on Growth Capital projects are in the public interest but not for a precise 

amount associated with each project, it is consistent that the cancelled funds cannot be redirected 

to other Growth Capital projects.  Were a cancellation to occur, BCTC reports that no further capital 

expenditures would take place, any expenditures to that time would be expensed and the 

Commission would be notified in a subsequent application (Exhibit B‐8, BCUC 2.37.1). 

 

With respect to the second issue regarding duplication of effort and potential confusion arising, the 

matter is much less defined.  BCTC, in the current Application, asks the Commission to approve all 

non‐SDA related costs of the Growth Capital projects.  This, in effect, would mean that a project 

would be broken into pieces and parts of the project filed by either BCTC or BC Hydro when either 

chooses to do so.  It would not be inconceivable that BCTC would file for approval of their costs in a 

given year and BC Hydro would file for the balance of the project at a much later date.  In keeping 

with this, it is also conceivable that by the time this is done circumstances will have changed (cost, 

needs etc.) and the Commission no longer finds a given project to be in the public interest.  Any 

funds expended by BCTC in this instance would be written off and would ultimately be borne by the 

public.  In addition, the fact that the project has been split between two parties is bound to lead to 

some lack of clarity with respect to roles, responsibilities, and reporting, if not on the part of the 

entities, most certainly on the Commission itself. 

 

For regulatory purposes, the Commission Panel would prefer that projects and related costs be 

kept intact and not divided between the two parties.  If this is done, confusion will be kept to a 

minimum, both clarity and transparency will be maximized and costs minimized.  Since BC Hydro 

will ultimately own the assets and is responsible for obtaining regulatory approval for these 

projects, it might be appropriate that it would take on the responsibility of filing for approval.  
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However, since BCTC is responsible for managing the assets and undertaking much of the planning 

an equally strong argument could be made with respect to it taking on responsibility for filing.  The 

Commission Panel does not take a firm position with respect to the responsibility for filing such 

applications and believes it to be a matter to be determined by the management of BCTC and BC 

Hydro.  In keeping with this, the Commission Panel has determined it will review and rule on non‐

SDA spending for joint projects in the current application.  However, the Commission Panel directs 

BCTC to work with BC Hydro to either accept this proposal or develop an alternative resolution to 

the problem and report back to the Commission within 90 days of this Decision. 

 

4.2.6  Inter‐Regional Transmission Relationships 

 

BCTC stated that as a system in corner of the of the WECC interconnected system, it has not found 

the need to join any subregional planning groups, however, it may engage in neighbouring systems 

or subregional planning groups for the purpose of regional transmission planning and investment.  

In such situations, BCTC will post on its public website information on such activities including 

notice of meetings, relevant materials and information on how interested parties may participate 

(Exhibit B‐6, BCUC 1.16.2, Attachment K, pp. 12‐13). 

 

BCTC describes various Canada‐U.S. transmission initiatives in which it participates and other 

initiatives that it tracks in the region (Exhibit B‐1, Section 3, pp. 43‐49). 

 

The Commission Panel notes that although BCTC is engaging neighbouring systems and subregional 

planning groups for the purpose of regional transmission planning and investment it is not 

apparent that BCTC has made information on such activities available on its public website (Exhibit 

B‐6, Attachment to BCUC 1.40.1).  The Commission Panel directs BCTC to post, on its public 

website, a listing of upcoming meetings with neighbouring systems and subregional planning 

groups to which it has been invited or is planning to send a representative as well as electronic 

copies of non‐confidential information it may present or receive at such meetings. 
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4.3  Growth Capital Projects for Approval 

 

BCTC’s proposed Growth Capital spending falls into four areas: Bulk System Reinforcements, 

Regional System Reinforcements, Station Expansion and Modification, and Customer‐Requested 

projects.  The Net Transmission Growth Funding requested is estimated at $57.6 million. These 

Growth Capital projects are addressed in detail as follows: 

 

4.3.1  Bulk System Reinforcements 

 

BCTC has identified two projects for its Bulk System Reinforcements and requests an estimated 

$2.3 million for these projects.  The Series Compensation project is Definition Phase funding only 

and the Remedial Action Schemes’ funding is for an allowance of $1.0 million. 

 

4.3.1.1  5L71/5L72 ‐ Series Compensation Project – Definition Phase 

 

This project is to perform the $2 million definition work required to design and construct a series 

capacitor station on 5L71 and 5L72 estimated to cost $65.3 million.  To integrate the new 

generation from Mica Unit 5 and Mica Unit 6 into the transmission system it is necessary to 

reinforce the Mica to Nicola path, either with the addition of a new transmission line or by adding 

series and shunt compensation.  With the addition of Mica Unit 5 and Mica Unit 6 and without 

reinforcement, BCTC Transmission Planning Criteria and NERC/WECC Planning Standards could not 

be met and the generation added by Mica Unit 5 and Mica Unit 6 would not be efficiently utilized.  

The preferred alternative is to build a series capacitor station and add a shunt capacitor because it 

has the lowest cost, a short lead time for implementation, and a simple system configuration that is 

straight forward for system operation. 

 

BC Hydro’s Contingency Resources Plans (“CRPs”), submitted as part of the 2007 NITS Update, 

indicate that Mica Unit 5 and Mica Unit 6 are to enter service in October 2013 and October 2014 

respectively.  The latest CRPs included in BC Hydro’s 2008 LTAP indicate the in‐service dates have 

been revised to October 2013 and October 2015, respectively (Exhibit B‐1, Section 5, pp. 32‐35). 
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The major risk for the Definition Phase of the project is the possible deferral of the associated 

generation additions of Mica Unit 5 and Unit 6.  The Mica Units 5 and 6 are required in BC Hydro’s 

CRPs rather than its Base Resource Plan (“BRP”) and, at the time of filing of this application, the 

CRPs are still subject to Commission approval (Exhibit B‐1, Section 5, p. 35).  BCTC stated the 

integration of peaking units at Mica is required in only one of the CRPs (Exhibit B‐6, BCUC 1.24.2). 

 

BCTC provides the Integrated System Planning Assumptions as Appendix C to this Application, 

which was also provided as Appendix in BC Hydro’s current Long‐Term Acquisition Plan (“LTAP”) 

application.  The Integrated System Planning Assumptions describe the process for BCTC’s 

consideration of BC Hydro’s CRPs and the potential capital projects that may result.  After the BRP 

and Commission‐approved CRPs are submitted by BC Hydro to BCTC in a NITS Application, a more 

detailed study is conducted including generation versus transmission trade‐off analyses that follow 

from the re‐dispatch options that BCTC identifies in accordance with Section 32.3 of BCTC’s OATT.  

The NITS studies culminate in a Facilities Study Report that identifies the costs and schedules of 

each transmission reinforcement project associated with each of the BRP and CRPs.  The Capital 

Plan and CPCN processes provide further opportunities to optimize the transmission reinforcement 

plan and the parameters of specific projects (Exhibit B‐1, Appendix C, p. 2). 

 

BC Hydro supports the project and suggests that the Definition Phase work commence in late 2009 

(BC Hydro Argument, p. 2).  BCOAPO submits that “(t)he definition work will focus on the more 

cost‐effective of the two alternatives to incorporating MICA 5 & 6, and the proposed project 

appears to be reasonable” (BCOAPO Argument, p. 2).  In Argument, CEC submits the conditions 

under which BCTC stated it would proceed are reasonable (CEC Argument, p. 6).  In their 

Arguments, neither the JIESC nor IPPBC discuss Definition Phase funding for 5L71/5L72 Series 

Compensation Project. 

 

BCTC states that it “would prefer to start Definition Phase activities in late 2009 in order to allow 

some schedule float [the amount of time that a task in a project network can be delayed without 

causing a delay to the other project tasks] and flexibility.  At the latest, BCTC believes that the 

Definition Phase should start in early 2010 so that BCTC can obtain CPCN approval, if necessary, by 
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the end of 2010.  To minimize the risk associated with Definition Phase expenditures, BCTC will not 

proceed with definition‐phase work until BC Hydro’s Mica 5 project receives an Environmental 

Assessment Certificate and BC Hydro submits a CPCN application for Mica 5 to the Commission for 

approval” (BCTC Reply, pp. 13‐14). 

 

4.3.1.2  Provision for Unidentified Remedial Action Schemes 

 

Provision for unidentified Remedial Action Schemes (“RAS”) initiated during F2010 and F2011.  

BCTC’s request is intended to ensure available funds, $1.0 million, are on hand for definition and 

implementation work related to RAS that may be identified in F2010 and F2011.  The alternative to 

RAS schemes is to increase reliability by increasing system capacity or redundancy with the 

addition of various system elements at a considerable additional cost (Exhibit B‐1, Section 5, pp. 36‐

37). 

 

4.3.2  Regional Reinforcement Projects 

 

BCTC has identified eight Regional Reinforcement projects, five of which are Definition Phase 

projects for a gross funding request of $40.5 million including the SDA amounts. 

 

4.3.2.1  2L39 Como Lake Loop 

 

BCTC is requesting funding of $6.1 million to connect Circuit 2L39 (Meridian‐Newell) into Como 

Lake Substation to form two circuits: 2L38 (Meridian‐Como Lake) and 2L39 (Como Lake‐Newell), 

and expand the 230 kV ring by adding two 230 kV circuit breakers.  Circuits 2L39 and 2L52 are 

major circuits in the Metro North 230 kV transmission system.  2L52 delivers energy from Meridian 

Substation to Como Lake Substation in the northern area of Coquitlam, and ultimately to Burnaby 

and Downtown Vancouver.  If Circuit 2L52 is not available, a heavy power flow occurs on the other 

230 kV circuits in the Metro North 230 kV transmission system.  The redistributed flow is especially 

high on Circuit 2L50 from Burrard to Murrin.  With no generation at Burrard, Circuit 2L50 would 

start to overload by F2012 due to load growth in the Metro Vancouver area.  If Burrard is 
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generating 450 MW (half of the generation capacity), the load would reach 112 percent of 2L50’s 

emergency rating.  If Burrard is generating its full output of 900 MW, 2L50 would be loaded to 125 

percent of its emergency rating.  If the Metro North system is not reinforced, it would be necessary 

to reduce generation at Burrard to zero and to shed 25 MVA of load to alleviate Circuit 2L50 

overloading if 2L52 is forced out of service during heavy load periods.  The alternates reviewed 

were to connect 2L39 into Como Lake Substation or replace 2L50 cable.  The preferred alternative 

is to connect 2L39 into Como Lake Substation because it is a lower cost, simpler solution that 

alleviates potential 2L50 overloading (Exhibit B‐1, Section 5, pp. 42–44). 

 

4.3.2.2  60L19 – Re‐conductor 

 

BCTC is requesting funding of $1.7 million to re‐conductor a 2 km section of 60L19 between Stave 

Falls and Haney in the Fraser Valley to match the rating of the parallel circuit, 60L23, and increase 

the firm capacity of the 60L19/60L23 path.  60L19 is a 17 km 60 kV circuit running between Stave 

Falls and Haney Substations.  Approximately 15 km of 60L19 has a conductor with a 

normal/emergency rating of 740 amperes/880 amperes, respectively.  The remaining 2 km has 

conductor with a normal/emergency rating of 510 amperes/600 amperes, which limits the circuit 

to this rated current.  The parallel circuit, 60L23, has the higher 740 amperes/880 amperes rating.  

When Stave Falls and Ruskin are generating their full output, a 60L23 outage would load 60L19 

above its 510 amperes rating by winter 2010.  As the area load grows, the overload would worsen 

and, in 2012, it is forecast to increase to 635 amperes under a 60L23 contingency.  The alternates 

reviewed were to re‐conductor the lower rated 2 km section of 60L19 with conductor that has 

normal/emergency ratings of 810 amperes/880 amperes or provide a generation shedding RAS 

scheme at Stave Falls which would cause additional stress problems on the generators.  The 

preferred alternative is to re‐conductor a 2 km section of 60L19 because it is a lower cost option 

that takes advantage of existing infrastructure and the existing right of way to serve load reliably 

(Exhibit B‐1, Section 5, pp. 44‐47). 
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4.3.2.3  Atchelitz Area Reinforcement 

 

BCTC is requesting funding of $3.0 million to expand Atchelitz Substation from 100 MVA to 200 

MVA with an in‐service date of October 2011 to provide additional transformation and distribution 

capacity to serve load growth in the Atchelitz‐Chilliwack area.  The July 2008 load forecast shows 

that load will exceed Atchelitz Substation’s firm capacity of 100 MVA in October 2010 and already 

exceeds Chilliwack Substation’s firm capacity of 56 MVA (Exhibit B‐1, Section 5, pp. 47‐51). 

 

4.3.2.4  Dawson Creek Area Reinforcement ‐ Definition Phase 

 

BCTC is requesting Definition Phase funding of $3.0 million to complete preliminary environmental, 

engineering and consultation work to reinforce the system in the Dawson Creek area.  The winter 

firm capacity of Dawson Creek Substation is 21 MVA.  As a result, this increase in load by the oil and 

gas development in the Dawson Creek area would consume any existing capacity to serve new load 

and would require further system reinforcements.  Without these reinforcements, load 

curtailments would be necessary and service could not be provided to new customers (Exhibit B‐1, 

Section 5, pp. 51–53). 

 

4.3.2.5  Courtenay Area Reinforcement ‐ Definition Phase 

 

BCTC is requesting Definition Phase funding of $1.8 million to complete a detailed project plan, a 

preliminary environmental assessment, First Nations and public consultation, and detailed 

engineering work to reinforce the transmission system in the Courtenay area.  The July 2008 load 

forecast shows that load at Puntledge Substation will exceed the station’s firm capacity of 68 MVA 

in F2011, which can be addressed in the short‐term by transferring some Puntledge load to Comox 

Substation, as reflected in the load forecast tables (Exhibit B‐1, Section 5, Tables 5‐12, 5‐13 and 

5.14).  However, as a result, the growing load at Comox would exceed the Comox firm capacity of 

100 MVA in F2011, several years earlier than expected under the previous load forecast (Exhibit B‐

1, Section 5, pp. 53–56). 
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4.3.2.6  Fraser Valley West Area Reinforcement – Definition Phase 

 

BCTC is requesting Definition Phase funding of $1.5 million to complete a detailed project plan, a 

preliminary environmental assessment, First Nations and public consultation, and detailed 

engineering work to reinforce the transmission system in the Fraser Valley West area.  Substations 

in the Fraser Valley West area impacted by this project include Balfour, Cloverdale, Harvie Road, 

McLellan, Port Kells, Surrey, Strawberry Hill, and Whalley.  These substations are reaching their 

capacity limits and, in some cases, are forecast to exceed firm capacity limits by F2010.  Substation 

expansions will be required to provide additional transformation and feeder distribution capacity.  

A long‐term plan for the Fraser Valley West area is being developed in conjunction with BC Hydro 

and would drive the most cost effective staging of reinforcements in the area (Exhibit B‐1, 

Section 5, pp. 56–59). 

 

4.3.2.7  Westbank 138 kV System Reinforcement – Definition Phase 

 

BCTC is requesting Definition Phase funding of $1.5 million to complete a detailed project plan, a  

preliminary environmental assessment, First Nations and public consultation, and detailed 

engineering work to reinforce the existing radial 138 kV supply to Westbank.  The Definition Phase 

is expected to begin in late 2009 following completion of a study examining alternatives to improve 

the reliability of supply to Westbank.  This project is driven by reliability concerns associated with 

the single‐circuit radial transmission system that presently supplies the Westbank area (Exhibit B‐1, 

Section 5, pp. 59–61). 

 

4.3.3  Station Expansion and Modifications 

 

BCTC has identified nine Station Expansion and Modification projects, eight of which are Definition 

Phase projects for a gross funding request of $96.8 million including significant SDA amounts. 
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4.3.3.1  Annacis Substation – Reconfiguration 

 

BCTC is requesting project funding of $1.5 million to add a tap from 60L31 to Annacis Substation, 

which would provide a second source of supply from Ingledow to Annacis.  Annacis Substation is 

presently fed from Kidd #1 Substation to the north via Circuit 60L32 and from Ingledow Substation 

to the south via Circuit 60L71.  A third circuit, 60L31 from Ingledow to Kidd #1 passes by Annacis 

Substation.  Under the present configuration, an outage of 60L71 results in Annacis being supplied 

only by 60L32.  In this scenario, the load growth at Annacis is forecast to overload 60L32 by 2010, 

which would require load shedding under single contingency if the supply is not reinforced (Exhibit 

B‐1, Section 5, pp. 70‐72). 

 

4.3.3.2  Athalmer Substation Transformer Replacement 

 

BCTC is requesting project funding of $1.6 million to replace the existing 25 MVA and 28 MVA 

transformers at Athalmer Substation with two 50 MVA units to meet firm load requirements.  

Currently there are two 64/25 kV transformers (25 MVA and 28 MVA) at Athalmer Substation that 

supply load to the District of Invermere and surrounding area.  The 2008 load forecast for Athalmer 

indicates that the firm transformer capacity of the station (34.6 MVA) will not meet the winter 

2008/09 peak load (42.4 MVA) during an outage of one of the transformers, which would result in 

load shedding.  The load is expected to grow rapidly to 44.5 MVA by F2010.  The additional 

transformer is required to prevent load shedding and emergency overloading of the existing 

transformer during the winter peaks (Exhibit B‐1, Section 5, pp. 72–75). 

 

4.3.3.3  Golden Substation ‐ 12/25 kV Voltage Conversion 

 

BCTC is requesting project funding of $ 1.3 million to add two new 25 kV feeder positions and 

convert all 12 kV loads to 25 kV at Golden Substation to increase station firm capacity and feeder 

capacity.  Feeder 25F52 was beyond its maximum capacity and feeder 12F51 is close to its 

maximum capacity.  Based on the 2008 load forecast for the Golden area, the 25 kV and 12 kV 

feeders would experience continued increases in loading.  Without reinforcement of the 
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distribution capacity to meet load growth in the Golden area, load curtailment under peak load 

conditions would be required.  The existing 12 kV feeders would also become loaded beyond the 

maximum load permitted (Exhibit B‐1, Section 5, pp. 75‐78). 

 

4.3.3.4  Horne Payne 230/12 kV Transformer Upgrade 

 

BCTC is requesting project funding of $ 1.4 million to replace the two existing transformers at 

Horne Payne Substation with higher capacity units and reconfigure the low voltage bus into two 

rings to increase the station firm winter transformation capacity.  Based on the 2008 expected load  

forecast, the load demand of the substation will exceed both the summer and winter firm capacity 

of the transformers by F2010, two years sooner than under last year’s load forecast (Exhibit B‐1, 

Section 5, pp. 79‐81). 

 

4.3.3.5  Mission Area Reinforcement 

 

BCTC is requesting project funding of $ 1.5 million to expand Mission Substation from 72 MVA to 

100 MVA.  The Mission and Maple Ridge areas are presently supplied by the Mission, Haney, Maple 

Ridge and Whonnock Substations.  Whonnock serves a small pocket of 9 MVA load at 12 kV 

surrounded by the three other 25 kV stations.  Mission has six fully loaded distribution feeders with 

one stand‐by feeder.  The Mission Substation load was 77.6 MVA in F2008, which exceeds the 

maximum capacity of 72 MVA for the existing six feeders.  Additionally, a major housing and 

commercial development is planned for the Silverdale area in the Northwest sector of the Mission 

area which further justifies the need for the increase in transformer size (Exhibit B‐1, Section 5, 

pp. 81‐86). 

 

4.3.3.6  North Vancouver Substation Upgrade 

 

BCTC is requesting project funding of $ 10.3 million to convert the North Vancouver Substation 

from 4 kV to 12 kV and increase the station capacity by replacing two transformers with higher 

capacity units and adding a new feeder section.  North Vancouver equipment is approaching its 



 
49 
 

end‐of‐life, as it was installed in the early 1900’s, and BCTC expects to replace most of it within the 

next 10 years (Exhibit B‐1, Section 5, pp. 86‐90).  (Exhibit B‐6, BCUC 1.36.1) 

 

4.3.3.7  Radium Substation 12/25kV Voltage Conversion 

 

BCTC is requesting project funding of $ 1.5 million to convert Radium Substation from 12 kV to 

25 kV.  This proposed conversion should resolve the issues of exceeding the winter loading 

forecasts, to facilitate the field tie during an outage to the 25kV nearby Athalmer Substation and to 

resolve the past overloading of 12F51 feeder due to load growth (Exhibit B‐1, Section 5, pp. 90–93). 

 

4.3.3.8  Smithers Substation ‐ Add Transformer 

 

BCTC is requesting project funding of $ 1.8 million to add a third 28 MVA transformer at Smithers 

Substation to serve forecast load.  Smithers Substation has two 28 MVA transformers capable of 

supplying up to 35.0 MVA firm load at 0 degrees Celsius.  The station load was 35.1 MVA in F2008 

and is growing, has now exceeded the firm substation capacity during both summer and winter 

months, and additional firm capacity is required to meet the load.  The forecast load grows to 

40.8 MVA in F2010, and would result in load shedding of up to 5.8 MVA of forecast load for a 

transformer forced outage (Exhibit B‐1, Section 5, pp. 94–96). 

 

4.3.3.9 Vanderhoof Substation T1 Transformer Replacement 

 

BCTC is requesting project funding of $ 2.0 million to reinforce the transformation capacity at 

Vanderhoof Substation by replacing the existing 11.2 MVA transformer with a 41.6 MVA unit with 

an on‐load tap changer.  Until recently, the forecast load at Vanderhoof Substation could be met by 

the firm capacity of T1 (rated at 11.2 MVA), supplemented by the Northern Region mobile 

transformer (rated at 16.6 MVA).  However, the recent review of contingency plans for the use of 

this mobile transformer at Vanderhoof substation indicates that it would take two days to connect 

the mobile unit, during which time only 11.2 MVA of load could be served.  The actual peak load at 

Vanderhoof was 26.5 MVA in 2007/2008, and the P50 load is forecast to reach 28 MVA in the next 
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five years, which will exceed the firm station capacity of 27.8 MVA (based on T1 and the mobile 

transformer) (Exhibit B‐1, Section 5, pp. 96‐99). 

 

4.3.4  Customer‐Requested Projects 

 

BCTC has identified two Customer‐Requested projects for a funding request of $6.2 million. 

 

4.3.4.1  Load Interconnection Customer A 

 

BCTC is requesting project funding of $ 2.6 million to interconnect a new load customer via a tap off 

of Circuit 1L204, a 138 kV circuit in the Kamloops area.  This project is required to meet 

construction load demand requirements (approximately 5 MW) for a new load in the Kamloops 

area.  This load was nominated by BC Hydro under the BCTC’s OATT.  These mine production 

requirements will be identified in 2010 and constructed once contractual agreements are in place 

between BC Hydro and the customer to cover the customer portion of upgrade costs, which are 

currently estimated to be $180,000 (Exhibit B‐1, Section 5, pp. 102–104). 

 

4.3.4.2  Load Interconnection Customer B 

 

BCTC is requesting project funding of $3.7 million to interconnect a new load customer’s 230 kV 

transmission line to the Kennedy Substation.  BCTC has been requested by BC Hydro to study a 

customer connection to serve approximately 87 MVA of load at a location approximately 100 km 

west of Mackenzie, B.C.  The closest point of interconnection is the Kennedy Substation and the 

load would be connected via a 90 km transmission line.  The customer portion of the upgrade costs 

is currently estimated to be $3.7 million.  This project is required to fund the interconnection 

facilities necessary to serve load nominated by BC Hydro under BCTC’s OATT (Exhibit B‐1, Section 5, 

pp. 104–105). 
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4.3.5  Growth Capital Expenditure Summary 

 

Growth Capital expenditures are based on the 2007 Load Forecast and the 2008 Evidentiary Update 

load forecast.  Because the updated load forecast from the BC Hydro 2008 LTAP is not yet available 

for use, there is some risk in basing the requirements from these dated load forecast but the 

Commission has directed elsewhere in this Decision that BCTC manage its Growth Capital 

expenditures in a prudent manner upon receipt of the new load forecasts.  

 

BC Hydro in its Argument states, “BC Hydro supports BCTC's F2010 Growth Capital portfolio.  BC 

Hydro submits that these projects are needed to serve domestic load growth, address reliability 

concerns, and integrate new generation resources under contract to BC Hydro pursuant to its calls 

for energy supply” (BC Hydro Argument, p. 1).  In their Arguments, BCOAPO, CEC, IPPBC, and JIESC 

raised some issues with the TEP expenditures but otherwise supported or took no issue with the 

projects outlined in the Growth Capital portfolio. 

 

In this Application, BCTC is requesting funding for the Growth Capital portfolio of $57.6 million.  The 

future Growth Capital projects, currently under consideration at the time of this Application, total 

approximately $2.2 billion. 

 

Commission Determination 

 

The projects in the Growth Capital portfolio were unopposed by the Intervenors.  The Commission 

Panel finds the general scopes, in‐service dates, and estimated costs of Growth Capital projects as 

presented in the Application and subsequent information requests are reasonable. 

 

The Commission Panel, however, has general concerns about expenditures on projects arising from 

the need to accommodate BC Hydro’s CRPs.  The CRPs are defined in a separate process, the LTAP, 

and the effects on the transmission system are then only visible to the Commission after BC 

Hydro’s NITS application, BCTC’s analysis of resource dispatch options, a Facilities Studies report, 

and finally a Capital Plan and/or CPCN application. 
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The Commission Panel considers the purpose of CRPs is to identify projects that may be required in 

the event load grows more quickly or other resources in the Base Resource Plan become 

unavailable.  The CRPs provide the support to advance projects through the investigation and 

Definition phases in order to ensure they can be implemented at the time required in the CRPs.  

They may also be used to justify project implementation when there is insufficient lead time to 

maintain a contingency resource and there is sufficiently high likelihood the resource will be 

required and/or there is a high consequence arising from a possible shortage if the resource is not 

available.  The CRPs provide necessary support for identifying and advancing projects, but they 

alone are not sufficient to justify the amount or timing of Definition phase expenditures or full 

project implementation.  The actual need, timing and costs for projects driven by BC Hydro’s 

approved CRP will still need to be identified and demonstrated in BCTC’s Capital Plan and/or CPCN 

Applications.  For example, evidence that BC Hydro has received or is likely to receive approval for 

investigation and definition expenditures or for actual implementation of CRP projects may be 

required to justify transmission‐related expenditures associated with CRP projects.  Where the lead 

time for transmission‐related expenditures is greater than for the generation‐related expenditures, 

BCTC may be required to provide evidence of the longer lead times, the likelihood the resource 

may be required by a certain date, and the consequences if it is not available by that date. 

 

With respect to the current Application, the Commission Panel notes the only expenditures 

associated with CRP‐driven projects in this Application are the $2.0 million Definition Phase 

expenditures for the 5L71/5L72 Series Compensation Project, which is required for the 

implementation of Mica Unit 5 and Mica Unit 6.  Although the Commission has not yet approved 

the CRPs in BC Hydro’s 2008 LTAP, it has recently approved Definition phase work on Mica Units 5 

and 6 (Order G‐69‐09).  The Commission Panel, therefore, finds the $2.0 million Definition Phase 

expenditures for the 5L71/5L72 Series Compensation Project are in the public interest. 

In accordance with the above, and based on the load forecast filed with the Application, the 

Commission Panel accepts the Growth Capital expenditure schedule as set out in Appendix A of 

the Decision to be in the public interest subject to the following: 
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• satisfaction of the adequacy of BCTC’s duty to consult the potentially affected First 
Nations; and 

• Commission approval of BC Hydro’s Substation Distribution Asset portion of the Growth 
Capital projects; and  

• BCTC filing, upon receipt of the July 2009 Distribution Substation forecast, an update to 
the Commission detailing upcoming projects and the impact of any load forecast changes 
within 90 days of issuance of this Decision. 

 

The Commission Panel notes that BCTC remains responsible for confirming the need and timing of 

accepted Growth Capital projects as new information on the load forecast becomes available.  

BCTC will need to demonstrate it has taken into account such information, where available prior to 

proceeding, when seeking recovery for these costs within rates. 

 

In future Capital Plan applications, the Commission Panel directs BCTC to identify more clearly 

those Growth Capital projects or expenditures that are not required for BC Hydro’s Base 

Resource Plan but rather are driven by BC Hydro’s approved or pending CRPs.  For CRP‐driven 

projects, the Commission Panel directs BCTC to provide clear rationale for proceeding with those 

expenditures.  This would include the following: evidence of definition and implementation lead 

times relative to the required in‐service dates, evidence BC Hydro is proceeding with associated 

generation‐related expenditures, and/or evidence the lead time of the transmission‐related project 

exceeds the lead time of the generation‐related project and there is also a high probability of need 

and/or a significant impact of not proceeding with the transmission‐related expenditures.  BCTC 

should follow a similar approach when filing CPCN applications, where required, for CRP‐driven 

projects.  
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5.0  SUSTAINING CAPITAL PORTFOLIO 

 

BCTC seeks a determination from the Commission that Sustaining Capital expenditures of 

approximately $119.0 million for F2010 and $122.3 million for F2011 (Exhibit B‐1, Section 6, Table 

6‐1, pp. 9‐10) expressed in nominal dollars are in the public interest.  BCTC states the Sustaining 

Capital portfolio includes capital for sustaining existing assets, risk mitigation programs, and Third 

Party requested projects (Exhibit B‐1, Section 6, p. 2).  According to Table 6‐2 of the Application, 

BCTC also includes Third Party funded projects and fully committed Emergency Capital 

expenditures for F2010 and F2011 (Exhibit B‐1, Section 6, Table 6‐2, p. 11).  This represents a $12 

million increase to the approved Sustaining Capital expenditures of $107 million for F2010 

approved by the F2009 TSCP Decision, and a further increase of $3.3 million in F2011.  BCTC 

suggests the $3.3 million increase in F2011 is primarily to address approved inflation of $2.5 

million.  BCTC states the requested expenditures are necessary to maintain the transmission 

system to acceptable levels of reliability, safety, and environmental performance, and are 

consistent with BCTC’s Sustainment Investment Model (“SIM”) (Exhibit B‐1, Section 6, p. 2).  As with 

previous Capital Plans, BCTC requests the Commission approve the full annual Sustaining Capital 

forecast of expenditures for F2010 and F2011, rather than provide project‐by‐project approvals 

(Exhibit B‐1, Section 6, p. 28). 

 

In order to put BCTC’s request in context, it is helpful to review the regulatory approach to the 

Sustaining Capital portfolio, which is in transition and has evolved from a detailed review of specific 

initiatives and projects in BCTC’s F2005 TSCP application to the current examination of programs 

within an overall portfolio.  The progression of the Sustaining Capital portfolio from the first Capital 

Plan to the current Application is reviewed in the next section.  Issues of particular concern are the 

attempts to find a correlation amongst asset condition, system performance and the level of 

Sustaining Capital expenditures, determining an appropriate level of Sustaining Capital, and the 

claim that there is a growing gap between the amount of Sustaining Capital approved by the 

Commission and the amount required to keep the asset base up‐to‐date.  The content of the 

programs in the Sustaining Capital portfolios is examined to identify the components that should be 

adequately addressed by an asset replacement prediction model, and those that fall outside the 
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scope of such a model. 

 

5.1  Background on Previous Plans and Decisions 

 

In the first Capital Plan application submitted in May 2004, BCTC stated that project drivers in the 

Sustaining Capital portfolio tended to be internal and included such things as asset end‐of‐life 

issues, equipment maintainability, asset security and exposure to hazards, and system operability.  

BCTC believed that its approach to asset management incorporated risk‐based methodologies to 

prioritize and reduce risk, but that unexpected failures could continue to occur and result in 

significant consequences and costs.  In the F2005 TSCP Decision, the Commission noted the 

significant increase in Sustaining Capital since 1998, and directed BCTC to identify system problems 

using as evidence quantifiable reliability indicators.  Furthermore, the Commission directed BCTC 

“to provide, in future Capital Plans, a classification of transmission failures by equipment type and 

age, as well as an indication of the impact of transmission failures on reliability indices.  Statistics 

should be included for as many years in the past as are reasonably available in order that trends 

may be observed.  Should the requested statistics not exist, BCTC is to file a plan for collecting the 

necessary data in the future.”  (F2005 TSCP Decision, pp. 6, 15, 16) 

 

In the second Capital Plan, BCTC’s F2006 Capital Plan application, BCTC restructured the Sustaining 

Capital portfolio to be more reflective of capital programs rather than individual projects.  All 

projects were categorized within six major programs.  BCTC also described a prioritization process 

that scored individual projects within each program to address higher priority items first.  In the 

F2006 TSCP Decision, the Commission expressed the concern that reliability indicators identified in 

Order G‐103‐04 had not yet been prepared, and again directed BCTC to report the applicable 

indices in the next Capital Plan.  The Commission expressed its intent to adjust the evaluative 

guidelines or key drivers that defined the overall size of the Sustaining Capital portfolio without 

interfering with BCTC's expert judgment in prioritizing individual projects within each program, 

with the objective of providing BCTC with sufficient direction to achieve reductions in the F2006 

and F2007 Sustaining Capital portfolio and to sustain those reductions in the forecast budgets for 

future years.  The Commission anticipated that direct reductions of approximately 10 percent in 
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the F2006 and 15 percent in the F2007 Sustaining Capital portfolios would be sustainable through 

re‐evaluation, re‐prioritization and re‐distribution of programs, and the Commission directed that 

the 15 percent reduction should apply to future years' forecasts until changes in the trends of the 

reliability indices or asset health assessments suggest the need for changes from the status quo in 

the size of the Sustaining Capital portfolio (F2006 TSCP Decision, pp. 9, 50). 

 

BCTC submitted an updated F2006 Capital Plan in January 2006 (F2006 Capital Plan Update).  The 

update proposed increases of less then $1 million from the F2006 and F2007 amounts approved by 

Order G‐91‐05.  There were no significant changes to the methodology underlying the total 

expenditures or prioritization of individual projects within the Sustaining Capital portfolio.  

 

In BCTC’s next Capital Plan application, the F2008 Capital Plan application submitted in December 

2006, BCTC requested Sustaining Capital portfolio amounts of $88.3 million for F2008 and $94.7 

million for F2009 (F2008 Capital Plan, p. 133).  The format of the Sustaining Capital portfolio was 

changed to consist of eleven programs within two major categories ‐ Stations and Lines.  In part to 

address Commission Directive 35 from the F2006 TSCP Decision, BCTC developed the SIM and 

introduced it in the 2006 State of the Transmission System Report (“STSR”), which was included as 

an appendix to the F2008 Capital Plan.  The SIM is intended to forecast long‐term Sustaining Capital 

investment requirements, based on the estimated number of transmission system assets reaching 

the end of their useful life in each decade.  In the 2006 STSR, BCTC stated that the level of 

Sustaining Capital expenditures recommended by the SIM would be $87 million per year “in today’s 

dollars” over all asset classes for each of the next ten years (F2008 Capital Plan, 2006 STSR, pp. 68‐

69).  This amount was the mid‐point of a $72 million to $102 million range predicted by the SIM.  

The Commission approved Sustaining Capital portfolio amounts of $87.8 million for F2008 and 

$88.5 million for F2009 (F2008 TSCP Decision, p. 83). 

 

The most recent Capital Plan approved by the Commission was the F2009 Capital Plan application, 

which was submitted by BCTC in December 2007.  The SIM was described in the body of the F2009 

Capital Plan application, and appeared to be a more prominent tool in the development of the 

Sustaining Capital portfolio.  The output of the SIM had not changed from the previous application, 
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so the predicted average annual capital expenditure required to replace end‐of‐life assets was 

stated by BCTC to be $87 million “in 2006 dollars” (F2009 Capital Plan, p. 90).   

 

As part of its F2009 Capital Plan application, BCTC prepared a report in response to Item 10 of 

Appendix A of Order G‐139‐06, which required BCTC to report on the relationship amongst 

infrastructure spending, reliability metrics and customer impacts, and to consider a number of 

other issues.  This report was also a response to Directive 13 from the F2008 TSCP Decision, which 

requested the status of BCTC’s progress in establishing correlations among asset class health index 

values, failure rates, suspected remaining lifetimes, and impacts on reliability (Exhibit B‐1, 

Appendix H, p. 1).  BCTC stated it still lacked evidence to directly correlate short‐term trends of 

reliability to capital expenditures, and that it was difficult to demonstrate a correlation between 

Sustaining Capital expenditures and annual or even short‐term improvements and/or deterioration 

in system reliability.    

 

In the F2009 Capital Plan application, BCTC claimed increases in the amount of the Sustaining 

Capital portfolio were necessary to maintain the transmission system to acceptable levels of 

reliability, safety, and environmental performance, and requested approval for expenditures of 

$112.9 million in F2009 and $123.4 million in F2010, the increases being based partly on increased 

forecast rates of inflation (F2009 Capital Plan, pp. 89‐90, 182).  The Commission rejected the 

argument of increased inflation rates and approved Sustaining Capital portfolio amounts of $105.0 

million in F2009 and $107.0 million in F2010 (F2009 TSCP Decision, p. 40). 

 

A comparison of the requested, approved and actual amounts of Sustaining Capital expenditures 

since F2005 is provided in the table below. 
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5.2  Issues Pertaining to the Sustaining Capital Portfolio  

 

As discussed in the previous Section, past applications and associated Decisions have addressed the 

attempts to find relationships between the amount of the Sustaining Capital and the Asset Health 

Index (“AHI”) and system performance metrics, as well as the SIM and its development,.  These 

issues are relevant to this Application and are addressed in this Section of the Decision. 

 

5.2.1  Asset Health Index 

 

The 2004 Asset Baseline study established a baseline measure of asset condition and proposed a 

framework of condition‐based AHI values for 33 classes of transmission system assets (Exhibit B‐1, 

Section 3, p. 50).   

 

BCTC proposed, and the Commission endorsed, an update to the AHI to be undertaken every three 

years (F2006 TSCP Decision, pp. 21, 26).  BCTC proposed to use the AHIs as inputs to planning and 

decision‐making for present and future capital replacement and expensed maintenance 

requirements, however as noted by the Commission:   

 

“The Commission Panel is concerned that an overly aggressively approach to 
equipment replacement that is based on asset health indicators rather than 
experienced defects or failures may be prone to premature capital 
investment if the health indicators are too conservative.  Thus, the 
Commission Panel is reassured by BCTC's use of the condition rating as an 
indicator for further investigation rather than as a basis upon which to 
proceed to immediate equipment replacement” (F2006 TSCP Decision, p. 26). 

 

Although the original intent was to update the AHI every three years, there were some gaps in the 

data for certain asset types, so BCTC states it and BC Hydro agreed that it would not be cost‐

effective to perform a full Asset Condition Assessment in 2007 and that a complete audit on 

transmission asset condition should not be required every three years.  BCTC notes this was 

accepted by the Commission in Letter L‐92‐07, dated November 15, 2007.  BCTC refers the 

Commission to Sections 3.6.2 and 3.6.3 of this Application that summarize the various initiatives 
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BCTC has undertaken to establish an AHI for all assets and to improve AHI management (BCTC 

Reply, p. 14).   

 

BCTC considers asset health one of the key drivers for the Sustaining Capital portfolio.  BCTC states 

asset health is a leading indicator of asset performance and reliability (Exhibit B‐1, Section 4, p. 49).  

Disconcertingly, BCTC states that the condition of the transmission system assets is good but is 

deteriorating at an increasing rate (Exhibit B‐1, Section 3, p. 50).  In support of this claim, BCTC 

pointed to an increase in Corrective Work for 22 classes of equipment (Exhibit B‐6, BCUC 1.44.1).  

However, equipment‐related sustained forced outages in 2007, the last calendar year for which 

data is available, are lower, in both frequency and duration, than the Canadian Electricity 

Association (“CEA”) five‐year average for all voltage classes of transmission cables, transformers 

and circuit breakers, with the sole exception of 230 kV circuit breakers (Exhibit B‐1, Section 3, Table 

3‐2, p. 79).  The five‐year unavailability percentages provided in Table 3‐2 do not indicate any 

obvious trend of degrading performance for any of the voltage classes of transmission cable, 

transformer and circuit breaker assets.  

 

BCOAPO urges the Commission to direct BCTC to provide supporting evidence on asset health and 

on the changes in the condition/health of the assets over time (BCOAPO Argument, p. 5). 

 

In Reply, BCTC notes it is currently updating the AHI database and supporting processes, which will 

enable BCTC to complete the next AHI Report in F2011.  As a result, BCTC submits there is no need 

for a further directive from the Commission on this issue (BCTC Reply, p. 14).   

 

Commission Determination 

 

The Commission Panel agrees that asset health is a leading indicator of asset performance and 

reliability.  The Corrective Work data supplied by BCTC may be an indicator of an increasing rate of 

deterioration of transmission assets, but that trend is not supported by the outages caused by 

defective equipment as reported to and by the CEA.  The Commission Panel finds that the BCTC 

transmission system assets appear to perform well compared with those of the Canadian 
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comparison utilities reporting to the Canadian Electricity Association, and there is no clear evidence 

to indicate an increasing rate of deterioration of the BCTC transmission assets.  The Commission 

Panel places much weight on any evidence that shows degrading asset health because of its ability 

to be a leading indicator of reliability, and encourages BCTC to advance any information regarding 

trends in asset health. 

 

Notwithstanding the delay in the preparation of the next AHI Report as accepted by the 

Commission in Letter L‐92‐07, the Commission Panel is concerned that not enough emphasis is 

being placed on the use of asset health as a leading indicator.  The Commission Panel expects the 

asset health indices will be incorporated as an input into the SIM as discussed later in this Section.  

As a leading indicator, the AHI may provide a more useful metric by which to determine whether 

greater or lesser amounts of Sustaining Capital are required.  The Commission Panel notes that the 

next AHI Report is expected in F2011, but it is unclear whether the timing will coincide with 

another Capital Plan application.  The Commission Panel directs BCTC to submit to the 

Commission for review the Asset Health Index report as soon as it is completed, and no later than 

March 31, 2011.  If the Asset Health Index report is not included as part of the next Capital Plan 

application, the Commission Panel directs BCTC to provide in the next Capital Plan application a 

summary assessment of the general trend of asset health, and a detailed explanation of how this 

leading indicator is being used as an input to the Sustainment Investment Model.   

 

5.2.2  System Performance Metrics 

 

BCTC states it continues to recognize the value that a direct correlation between transmission 

system reliability and Sustaining Capital investments would provide to BCTC, the Commission, and 

other stakeholders.  BCTC claims that the correlation of reliability and the need to replace assets is 

evidenced by increasing equipment failures and corrective activity on an asset by asset basis, and 

although equipment failures may or may not directly impact the System Average Interruption 

Duration Index (“SAIDI”), they will ultimately impact transmission system integrity (Exhibit B‐1, 

Section 6, p. 66).  However, BCTC also advised that it has not been reporting on the effectiveness of 

reliability‐driven expenditures in the Sustaining Capital portfolio because it is currently unable to do 
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so and does not expect to be able to do so for a significant period of time, if ever (Exhibit B‐6, BCUC 

1.151.1).   

 

In response to Commission Directive 11 from the F2008 TSCP Decision, BCTC continues to provide 

in Figure 6‐2 of the Application, reproduced below, a graphical comparison of the ongoing trends in 

SAIDI and Sustaining Capital expenditures (Exhibit B‐1, Section 6, p. 67).  BCTC advises that the 

figure is provided for information purposes only as a response to a directive from the Commission, 

and that it does not rely in any way on this graph for planning purposes.   

 

 

 

(Source: Exhibit B‐1, Section 6, Figure 6‐2, p. 67)  
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Commission Determination 

 

The Commission Panel notes with some concern BCTC’s assertion that it may not ever be able to 

demonstrate the effectiveness of reliability driven expenditures in the Sustaining Capital portfolio.  

In the absence of some measurable performance metric, it is difficult to assess whether the 

Sustaining Capital expenditures are of an appropriate amount.   

 

The Commission Panel accepts that the reliability metrics are lagging indicators and may be more 

useful in identifying when Sustaining Capital expenditures are not enough rather than too much.  

The Commission Panel notes with some comfort that the reliability metrics are not degrading, 

which would suggest that Sustaining Capital expenditures have been high enough and have not 

impacted reliability.  In the absence of being able to demonstrate the effectiveness of reliability 

driven expenditures in the Sustaining Capital portfolio through the observation of impacts on 

reliability metrics, the Commission Panel encourages BCTC to re‐double its efforts to establish a 

measurable relationship between a leading indicator, such as asset health, and the amount of 

Sustaining Capital expenditures. 

 

The Commission Panel finds the information supplied in Figure 6.2 to be a useful backward check of 

the trend in Sustaining Capital expenditures.  The Commission Panel observes that Sustaining 

Capital expenditures are rising above inflation, indicating increasing asset replacements and/or real 

dollar escalation in replacement value.  At the same time, the Commission Panel notes with 

concern that Figure 6.2 from the Application indicates that the SAIDI target will decrease in F2010 

and F2011.    

 

5.2.3  The Sustainment Investment Model – Phase One 

 

BCTC has developed the SIM to help plan long‐term sustaining capital investment strategies for 

Sustaining Capital.  The Sustaining Capital portfolio is intended to maintain the transmission system 

to acceptable levels of reliability, safety, and environmental performance and to address other 

extreme or unusual risks such as seismic, life‐safety, weather, fire, and security.  In the F2005 TSCP 
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Decision, the Commission suggested that BCTC should re‐evaluate key drivers in order to yield an 

ongoing lower level of Sustaining Capital expenditures (F2005 TSCP Decision, p. 50).  In response, 

BCTC developed the SIM.  The SIM provides a forecast of the long‐term Sustaining Capital 

expenditures required to replace assets reaching the end of their estimated useful life.  The SIM 

does not take into consideration expenditures that may be required to mitigate newly identified 

risks, such as seismic, life‐safety, weather, fire, security, environmental or safety.  In addition, it is 

not possible at this time to model failure events which have a significant degree of unpredictability 

(i.e., natural events with large periodic recurrences such as earthquakes or major storms).  

Therefore, investments to mitigate for these types of risks are not included in the expenditures 

predicted by the SIM (Exhibit B‐1, Section 3, p. 52). 

 

Phase One in the development of the SIM considered a number of factors including catastrophic 

failure rate, repair costs, and risk‐based obsolescence.  End‐of‐life estimates were developed from 

system data, industry studies, manufacturer provided data and expert judgment.  These end‐of‐life 

estimates were used in combination with the age distribution of each asset class to predict 

retirements in each of the next ten decades.  Replacement costs were initially calculated based on 

the historical purchase price of the assets and then inflated to current dollars using an average 

historical inflation of 3.5 percent.  The required investment in each decade was then summed 

across all asset classes to derive the forecasted investment level for the Sustaining Capital portfolio.  

BCTC tested the SIM by applying it to 10 years of historical data on the asset base.  The SIM 

predicted 5.9 percent of the asset base would reach end of life from 1995 to 2004 as compared to 

actual records showing that 6.1 percent of assets were replaced over the same time period.  BCTC 

submits “that the results of the model are within acceptable forecast limits and validates the 

model” (Exhibit B‐1, Section 3, p. 53). 

 

BCTC states the average annual Sustaining Capital expenditure for the overall portfolio forecast 

provided by the SIM is $87 million in “F2006 dollars” to replace assets that are at end of life, the 

midpoint of a range of $72 and $102 million (Exhibit B‐1, Section 3, p. 53).  BCTC indicated the 

current accuracy of the overall Phase One expenditure forecast is approximately ±17 percent and it 

is expected this accuracy will improve as Phase Two of the SIM development is completed for more 
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asset classes (Exhibit B‐6, BCUC 1.46.2).  The expenditure investment range is based on a moving 

ten‐year average.  The model forecasts that 8.2 percent of transmission infrastructure assets are 

required to be retired over the period F2005 to F2014 (Exhibit B‐6, BCUC 1.46.3).  BCTC states that 

levels of investment need to be higher in future decades to maintain the current level of reliability.  

The projected investment curve has a peaked shape because assets added to the system during the 

high‐growth period of the 1960’s and 1970’s need to be replaced as they reach end‐of‐life (Exhibit 

B‐1, Section 3, pp. 53‐54).   

 

In the F2009 Capital Plan proceeding, BCTC claimed that if Sustaining Capital was capped per 

Directive 32 of the 2008 TSCP Decision, only 7.3 percent of forecasted retired assets would be 

addressed in the next ten years, suggesting that approximately 0.8 percent of forecasted asset 

retirements would have to be deferred to future years.  BCTC stated this deferral will have negative 

impacts on reliability, future Sustaining Capital expenditures, and Emergency Capital expenditures.  

BCTC also noted that the expenditures forecast by the SIM do not include capital expenditures for 

risk mitigation, Third Party projects or enhanced performance (F2009 TSCP Decision, p. 80). 

 

Commission Determination 

 

In the absence of asset condition data to trend the state of the asset base, and given the system 

performance metrics are lagging indicators of the effect of system condition on performance, there 

are few choices for a tool based on leading indicators to help inform the appropriate level of the 

Sustaining Capital portfolio.  The SIM is one such tool that has received regulatory scrutiny and has 

provided results largely consistent with current experience, therefore the Commission Panel has 

few options other than to rely on this tool to suggest an appropriate level of Sustaining Capital 

expenditures.  The Commission Panel believes the SIM will be a fundamental tool in the future for 

estimating the appropriate long‐term trend amount of Sustaining Capital investment required to 

replace existing transmission assets.  The usefulness of the SIM will be enhanced by continued 

development, including increased clarity and understanding of the inputs and outputs.
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The Commission Panel notes that the investment amount first suggested by the SIM has been 

variously stated by BCTC to be approximately $87 million in “today’s dollars” in a report dated 

December 21, 2006 (F2008 Capital Plan, 2006 STSR, p. 69), “in 2006 dollars” (F2009 Capital Plan, p. 

90), and “in F2006 dollars” (Exhibit B‐1, Section 3, p. 53).  The convention regarding the use of fiscal 

year designation to reference particular calendar year expenditures has been to interpret F2007 

dollars to relate to the period between April 1, 2006 and March 31, 2007, that is, the use of the 

fiscal year designation precedes the calendar year by nine months.  In order to apply an 

appropriate amount of inflation escalation to the investment amount suggested by the SIM, it is 

important to understand the correct reference year for the initial amount.  The Commission Panel 

accepts that the investment amount first developed from the Sustainment Investment Model to be 

$87.0 million in calendar 2006 dollars, and conversion to an F2007 expenditure amount requires 

the application of one quarter (three months) of the 2006 inflation rate of 2.0 percent to account 

for the period between January 1, 2006 to March 31, 2006, yielding a result of $87.4 million.  This 

amount may be subject to change based on further understanding and refinement of the 

Sustainment Investment Model, and specifically the use of historical inflation rates to escalate the 

original cost of the asset base.  BCTC is invited to submit additional justification for a different base 

year investment calculation if it believes this interpretation to be in error.  The Commission Panel 

accepts the amounts suggested by the SIM do not include amounts for emergency expenditures, 

Third Party funded projects, Third Party requested projects, risk mitigation projects or enhanced 

performance projects.   

 

The Commission Panel determines that the amounts of Sustaining Capital investment exclusive of 

amounts for emergency expenditures, Third Party funded projects, Third Party requested projects, 

risk mitigation projects and enhanced performance projects, for the years following F2007 are 

defined by extrapolating from the base year amount suggested by the Sustainment Investment 

Model and applying the accepted values for inflation, as set out below: 
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Base Sustaining Capital Investment 

Fiscal Year 
 

F2007  F2008  F2009  F2010  F2011 

Sustainment Investment Model Amount 
(nominal millions) 

$87.4  $89.3  $91.1  $93.1  $95.0 

Inflation (percent)    2.1  2.1  2.1  2.1 
 

The Commission Panel notes the inputs to the Phase One SIM are largely assumed or fixed data, 

such as life expectancy, failure rates, and replacement cost.  “Feedback” elements, such as asset 

condition and system performance are described as future enhancements to the SIM. Given the 

Commission’s desire to rely on outputs of the SIM in assessing the appropriate level of Sustaining 

Capital expenditures, the Commission Panel expects BCTC will place a high priority on incorporating 

and demonstrating such feedbacks in the SIM.  Specifically, the SIM forecast should be sensitive to 

recent asset replacements, including replacements of assets in advance of the end of their useful 

life as a result of standards‐driven projects, risk‐driven projects, Third Party requested projects or 

any other capital programs.  

 

The Commission Panel determines BCTC is to continue to use the Sustainment Investment Model 

to suggest the expenditure level for the base Sustaining Capital portfolio for asset maintenance, 

and directs BCTC to provide separate and additional justification for exceptional projects within 

the Sustaining Capital portfolio driven by risk mitigation objectives, performance enhancement 

objectives, or Third Party requests.  BCTC’s prioritization model should be used to identify and 

prioritize projects within the forecast funding envelope.   

 

5.2.4  The Sustainment Investment Model – Phase Two 

 

BCTC states that Phase Two of the SIM development is ongoing.  BCTC is currently using historical 

data to calculate the end‐of‐life retirements.  According to BCTC, these historical end‐of‐life 

calculations for most asset classes are found to be very similar to the end‐of‐life retirements 

predicted in Phase One, again validating the model’s consistency.  Phase Two also involves 

calculating the end‐of‐life of assets within each asset class, using the historical failure data, 
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updating the estimates of replacement costs by including recent replacement cost data for asset 

type, voltage and manufacturer.  The outcome of Phase Two will be a more accurate SIM.  Further 

improvement is expected by including resolution in one‐year increments.  This finer resolution will 

allow for modeling of short term expenditures (Exhibit B‐1, Section 3, p. 54). 

 

BCTC states the asset classes that have been completed in Phase Two are primarily the station 

assets, which represent a large portion of the transmission assets reaching end‐of‐life in the near 

future, and that these assets typically have shorter life spans than transmission line assets (Exhibit 

B‐1, Section 3, p. 55).  BCTC also states it does not expect the SIM forecast for the first ten years to 

change significantly.  In the longer term, BCTC expects improvements in data capture will result in 

better asset‐related estimates.   

 

BCTC states that future planned enhancements of the SIM consist of: 

 

“(a)  Ongoing validation and calibration work to refine the model’s accuracy and 
consistency as more data becomes available; 

(b)    Assets with longer term impact profiles (longer potential service life) than 
those already considered will also be modeled at a similar level of detail; 

(c)    Risks will be included in the model to enhance the value of the Sustainment 
Investment Model;  

(d)    Inclusion of asset health into the model to refine forecasts and further 
enhance the value of the Sustainment Investment Model.” (Exhibit B‐1, 
Section 3, p. 57) 

 

BCOAPO requests that the Commission direct BCTC to continue work to refine the SIM (BCOAPO 

Argument, p. 5). 

 

Commission Determination 

 

The Commission Panel supports BCTC’s ongoing improvement and validation of the SIM.  Further, 

the Commission Panel directs BCTC to hold a workshop with Commission Staff and stakeholders 

prior to the next and each future Capital Plan application that reviews the current methodology, 
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inputs, outputs, and validation of the Sustainment Investment Model.  BCTC’s next and future 

Capital Plan applications should include a detailed report on the latest methodology, inputs, 

outputs and validation of the Sustainment Investment Model together with input received and 

refinements undertaken as a result of the pre‐application workshops.  In particular, the 

Commission Panel is interested in the validation of historical inflation rates used to escalate the 

original costs of the asset base. 

 

5.3  Sustaining Capital Programs and Requested Sustaining Capital Expenditures 

 

As stated previously, BCTC seeks a determination from the Commission that Sustaining Capital 

expenditures of approximately $119.0 million for F2010 and $122.3 million for F2011 are in the 

public interest.  According to BCTC, the proposed additional expenditure of $12 million above the 

previously Commission‐approved funding level for F2010 is primarily due to deferred projects from 

F2009 to F2010, totaling approximately $5 million; an increase in the funding of approximately $2.3 

million for acceleration of the Circuit Breaker replacement program; and an additional amount of 

approximately $5 million to address new high‐priority projects that were identified during F2009 

and are proposed for initiation in F2010 and F2011 (BCTC Argument, p. 31).  BCTC stated although 

the requested expenditures are greater than the amounts approved by the Commission in the 

F2009 TSCP Decision, the F2010 proposed expenditures are not greater than in previous plans 

(Exhibit B‐6, CEC 1.12.1).  BCTC suggests the proposed F2010 Sustaining Capital expenditures are in 

fact $4.4 million less than the F2010 plan set out in BCTC’s F2009 Capital Plan.  BCTC indicates “the 

requested expenditures [are] necessary to maintain the transmission system to acceptable levels of 

reliability, safety, and environmental performance, and is consistent with BCTC’s Sustainment 

Investment Model” (Exhibit B‐1, Section 6,  p. 2).  BCTC submits the Sustaining Capital portfolio put 

forward for F2010 and F2011 assumes more risk of equipment and risk‐related events than the 

proposed funding levels in the F2009 Capital Plan (BCTC Argument, p. 31).  

 

The Sustaining Capital portfolio is comprised of 11 programs grouped into either Stations programs 

or Transmission Line programs, and includes capital for sustaining existing assets, risk mitigation 

programs, and Third Party requested and/or funded projects.  According to Table 6‐2 of the 
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Application, BCTC also includes $0.7 million in F2010 for fully committed Emergency Capital 

expenditures for F2010 and F2011 (Exhibit B‐1, Section 6, p. 11).  Fully committed Emergency 

Capital expenditures include circuit breaker replacements at Rosedale, Cheekeye, Keogh, and 

Minette substations, and at Kootenay Canal.   

 

Stations programs are categorized into Auxiliary Equipment, Circuit Breakers, Other Power 

Equipment, Stations Risk Mitigation, Protection and Control, and Telecommunications programs.  

Transmission Line programs are categorized into Cable Sustainment, Overhead Lines Life Extension, 

Overhead Lines Performance Improvements, Overhead Lines Risk Mitigation, and Right‐of‐Way 

Sustainment programs (Exhibit B‐1, Section 6, pp. 7‐8).  Most of the projects in these programs 

were described in BCTC's F2009 Capital Plan application and are ongoing initiatives.  Section 6.5 of 

the Application describes new projects in these programs and variances in expenditures relative to 

the F2009 Capital Plan.   

 

BCTC states it “uses a number of tools and methods to support data collection, synthesis, and 

analysis to enable efficient and effective Sustaining Capital planning” (BCTC Argument, p. 25).   

In preparing the Sustaining Capital portfolio, BCTC indicates it used a bottom‐up budgeting 

approach based on specific asset issues and risks that must be addressed.  This bottom‐up 

approach was then aligned with a top‐down assessment of longer‐term trends in asset health and 

end‐of‐life asset expectations.  BCTC uses the prioritization model to determine when to replace or 

refurbish the assets in a manageable manner and to minimize negative effects on the transmission 

system (Exhibit B‐1, Section 6, p. 2). 

 

5.3.1  Stations Programs 

 

The Stations Sustaining Capital expenditures proposed for F2010 and F2011 are over 20 percent 

greater than the F2009 forecast amount.  BCTC states it is anticipating expenditures in the order of 

$74 million and $76 million for Stations‐related projects for F2010 and F2011, respectively, as 

summarized in the table below (Exhibit B‐1, Section 6, Table 6‐2, p. 11): 
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The amounts shown above include components for Emergency Capital projects and Third Party 

funded projects.  With those components removed from the amounts above, the anticipated 

expenditures are in the order of $73 million and $76 million as shown in the table below (Exhibit B‐

6, BCUC 1.111.2): 

 

 

 

 

 

 

 

 

 

 

 

 

Stations Programs Expenditures 
Including Third Party funded and 

Emergency Expenditures 
(Millions of Dollars) 

F2010 
($F2010) 

F2011 
($F2011) 

Auxiliary Equipment  7.4  7.3 

Circuit Breakers  28.4  38.0 

Other Power Equipment  8.9  6.4 

Protection and Control  16.7  12.7 

Risk Mitigation  7.1  7.4 

Telecommunications  5.4  4.4 

Stations Programs Total  74.0  76.1 

Stations Programs Expenditures 
Excluding Third Party funded and 

Emergency Expenditures 
(Millions of Dollars) 

F2010 
($F2010) 

F2011 
($F2011) 

Auxiliary Equipment  7.4  7.3 

Circuit Breakers  27.7  38.0 

Other Power Equipment  8.9  6.4 

Protection and Control  16.7  12.7 

Risk Mitigation  7.1  7.4 

Telecommunications  5.4  4.4 

Stations Programs Total  73.3  76.1 
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In the Application, BCTC provides a summary of the plan‐over‐plan changes in each of the programs 

for both F2010 and F2011, expressing the changes in constant F2010 dollars for both years, as 

summarized in the table below (Exhibit B‐1, Section 6, pp. 29‐46). 

   

 

 

 

 

 

 

 

 

 

 

 

For the Circuit Breaker program, BCTC states the amounts shown in the table above include a 

component of Emergency Capital expenditures to replace circuit breakers at Kootenay Canal and 

Barlow that pose an immediate safety risk (Exhibit B‐1, Section 6, p. 32). 

 

BCTC states the Stations Risk Mitigation program addresses safety, seismic, environment, severe 

weather, and security risk, and that each risk is evaluated based on business impact and probability 

of occurrence to determine the appropriate magnitude and duration of investment that is required 

to mitigate the risk to acceptable levels (Exhibit B‐1, Section 6, p. 39). 

 

For the Protection and Control program, BCTC states the increases in the anticipated F2010 and 

F2011 expenditures are partly attributable to deferral of some project from F2009 to F2010, such 

as the Programmable Logic Controller replacement, and partly attributable to increased activities in 

Third Party requested projects (BCTC Argument, pp. 27‐28).   

 

Variance in Proposed F2010 
amounts from the F2009 

Capital Plan 
(Millions of Dollars) 

F2010 
($F2010) 

Variance 
from F2009 
Capital Plan 
Application 

F2011 
($F2010) 

Variance 
from F2010 
($F2010) 

Auxiliary Equipment  7.4  0.4  7.1  (0.3) 

Circuit Breakers  28.4  3.5  37.2  8.8 

Other Power Equipment  8.9  (5.8)  6.2  (2.7) 

Protection and Control  16.7  5.5  12.4  (4.3) 

Risk Mitigation  7.1  (1.2)  7.0  (0.1) 

Telecommunications  5.4  0.1  4.3  (1.1) 
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BCOAPO accepts BCTC’s Stations programs but wishes to underscore the need for BCTC and the 

Commission to remain vigilant when it comes to testing the need for proposed spending on 

Sustaining Capital in future plans (BCOAPO argument p. 5). 

 

The CEC in general supports BCTC’s Stations programs, and specifically requests the Commission to 

“make it clear to BCTC” that certain projects which may help meet the government's objectives for 

self‐sufficiency, such as the Voltage and VAR Optimization Project, should be undertaken and not 

deferred (CEC Argument, p. 7). 

 

Commission Determination 

 

The Commission Panel notes the Emergency Capital expenditures to replace circuit breakers at 

Kootenay Canal and Barlow are directed, in a planned fashion, to equipment that is still in service.  

The Commission Panel has difficulty understanding why the breaker replacement is an Emergency 

Capital expenditure, yet the Programmable Logic Controller Replacement project is not.  The 

treatment of the application for approval of Emergency Capital expenditures embedded in the 

Stations programs is addressed in Section 5.3.3 of this Decision.   

 

The Commission Panel determines that the projects addressed by the Stations Risk Mitigation 

program are not driven by the same considerations that apply to the output of the Sustainment 

Investment Model, and therefore, the proposed expenditures of $7.1 million and $7.4 million in 

F2010 and F2011 respectively on the Stations Risk Mitigation program category fall outside the 

suggested investment level provided by the Sustainment Investment Model.  These amounts will 

be addressed in the approval of the overall Sustaining Capital portfolio in Section 5.3.5 of this 

Decision.     
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5.3.2  Lines Programs 

 

The Lines Sustaining Capital expenditures proposed for F2010 and F2011 are lower than the F2009 

forecast amount.  BCTC states it is anticipating expenditures in the order of $45 million and $46 

million for Lines‐related projects for F2010 and F2011, respectively, as summarized in the table 

below (Exhibit B‐1, Section 6, Table 6‐2, p. 11): 

 

 

 

 

 

 

 

 

 

 

 

 

The amounts shown above include components for Emergency Capital projects and Third Party 

funded projects.  With those components removed from the amounts above, the anticipated F2010 

expenditures are in the order of $43 million as shown in the table below (Exhibit B‐6, BCUC 

1.111.2): 

Lines Programs Expenditures 
Including Third Party funded and 

Emergency Expenditures 
(Millions of Dollars) 

F2010 
($F2010) 

F2011 
($F2011) 

Cable Sustainment  5.3  4.9 

Overhead Lines Life Extension  16.0  16.4 

Overhead Lines Performance 
Improvements 

4.8  2.1 

Overhead Lines Risk Mitigation  8.7  12.6 

Right‐of‐Way Sustainment  10.3  10.1 

Lines Programs Total   45.0  46.1 
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BCTC states there are no material variances between the F2009 Capital Plan and F2010 Capital Plan 

anticipated expenditure levels, and that in the F2010 Capital Plan, none of the projects within the 

Lines programs have an expenditure variance of more than $1 million as summarized in the table 

below (Exhibit B‐1, Section 6, pp. 29‐63; BCTC Argument, p. 26). 

 

 

 

 

 

 

 

 

 

 

 

For the Overhead Lines Performance Improvements program, BCTC describes these projects as 

addressing deficiencies in transmission lines from the original design and construction, for example 

arising from localized climate issues which were not identified when the line was built, and require 

work to bring that section of the line back to the reliability level designed into the line as a whole 

Line Programs Expenditures 
Excluding Third Party funded and 

Emergency Expenditures 
(Millions of Dollars) 

F2010 
($F2010) 

F2011 
($F2011) 

Cable Sustainment  5.3  4.9 

Overhead Lines Life Extension  16.0  16.4 

Overhead Lines Performance 
Improvements 

4.8  2.1 

Overhead Lines Risk Mitigation  8.7  12.6 

Right‐of‐Way Sustainment  8.1  10.1 

Line Programs Total   42.9  46.1 

Variance in Proposed F2010 
amounts from the F2009 

Capital Plan 
(Millions of Dollars) 

F2010 
($F2010) 

Variance 
from F2009 
Capital Plan 
Application 

F2011 
($F2010) 

Variance 
from F2010 
($F2010) 

Cable Sustainment  5.3  (0.2)  4.8  (0.5) 

Overhead Lines Life Extension  16.0  (0.9)  16.0  0.0 

Overhead Lines Performance 
Improvements 

4.8  (0.3)  2.1  (2.7) 

Overhead Lines Risk Mitigation 8.7  (0.7)  12.4  3.7 

Right‐of‐Way Sustainment  10.3  0.4  9.9  (0.4) 
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(Exhibit B‐1, Section 6, p. 57).  The only project identified in the program is the installation of arcing 

horns (Exhibit B‐1, Section 6, p. 59).   

 

BCTC states the Overhead Lines Risk Mitigation program addresses issues and potential events 

which could put the system at risk of a prolonged outage or pose safety concerns, such as pole‐top 

fires, end‐of‐life overhead conductors, deficient transmission line‐to‐ground clearances, civil 

protective work to ensure the long‐term stability of transmission structures, and potential low‐

probability high‐consequence events, for example, seismic events and wind and ice storms. (Exhibit 

B‐1, Section 6, p. 59)    

 

For the Right‐of‐Way Sustainment program, there are expenditures identified as “Third Party” in 

both F2010 and F2011 (Exhibit B‐1, Section 6, Table 6‐18, p. 63). 

 

BCOAPO has no objections to BCTC’s Sustaining Capital Lines programs (BCOAPO argument p. 4), 

and the CEC submits that the evidence is sufficient justification to approve the requested funding 

for the Lines programs (CEC Argument, p. 7). 

 

Commission Determination 

 

The Commission Panel notes the F2011 Right‐of‐Way Sustainment program amounts shown in 

response to BCUC 1.111.2 do not appear to have been reduced by the amount of Third Party 

funded expenditures as requested, as identified in Table 6‐18 of the Application.  The treatment of 

Third Party projects is addressed in Section 5.3.4 of this Decision.      

 

The Commission Panel determines the projects addressed by the Overhead Lines Performance 

Improvements program are not driven by the same considerations that apply to the output of the 

Sustainment Investment Model, and therefore, the proposed expenditures of $4.8 million and 

$2.1 million in F2010 and F2011 respectively on the Overhead Lines Performance Improvements 

program category fall outside the suggested baseline asset maintenance investment level 

provided by the Sustainment Investment Model. These amounts will be addressed in the approval 
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of the overall Sustaining Capital portfolio in Section 5.3.5 of this Decision. 

 

The Commission Panel determines the projects addressed by the Overhead Lines Risk Mitigation 

program, with the exception of those addressing end‐of‐life conductors, are not driven by the 

same considerations that apply to the output of the Sustainment Investment Model, and 

therefore, the proposed expenditures of $8.7 million and $12.6 million in F2010 and F2011 

respectively on the Overhead Lines Risk Mitigation program category, with the exception of 

those addressing end‐of‐life conductors, fall outside the suggested baseline asset maintenance 

investment level provided by the Sustainment Investment Model.  BCTC does not identify any 

specific projects in the Lines programs addressing conductor end‐of‐life, but mentions that certain 

ongoing activities, such as Copper Conductor Replacement, are included in this program (Exhibit B‐

1, Section 6, pp. 60‐61).  These amounts will be addressed in the approval of the overall Sustaining 

Capital portfolio in Section 5.3.5 of this Decision. 

 

5.3.3  Emergency Capital Expenditures 

 

BCTC requests approval for F2008 and F2009 Emergency Capital expenditures as well as $0.7 

million of F2010 Emergency Capital expenditures (Exhibit B‐1, Section 1, p. 9; Section 6, p. 11).  

BCTC defines an emergency as an unplanned event that results in a reduction or loss of service or 

presents an unsafe condition, or additionally it could be the possibility of an imminent loss of 

resource that creates a high risk of service interruption. 

 

BCTC states: 

 

“In the event of an emergency, BCTC’s first step is to establish a safe 
condition, and then carry out any repairs necessary to restore service.  
Where capital expenditures are involved, this process will involve the 
preparation of a plan, including cost estimates.  Most emergency capital 
expenditures will not require Certificates of Public Convenience and 
Necessity (CPCN) and, therefore, absent other considerations, pre‐approval 
of capital expenditures by the Commission is not required.  In these 
circumstances, concurrent with the planning process, BCTC will request 
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funding from BC Hydro under Article 19.9.”  (Exhibit B‐1, Section 1, p. 9) 
 

BCTC proposes in this Application to notify the Commission of an emergency and the intended 

response where it considers it appropriate, and BCTC will request approval of emergency capital 

expenditures in an application subsequent to the emergency to satisfy the requirements of Article 

19.9 (Exhibit B‐1, Section 1, p. 10). 

 

BCTC states the $0.7 million of Emergency Capital expenditures committed to for F2010 are needed 

to replace circuit breakers at Kootenay Canal and Barlow that pose an immediate life safety risk 

(Exhibit B‐1, Section 6, p. 32). 

 

In response to an Information Request from the CEC regarding BCTC’s ability to anticipate the 

frequency and or magnitude of Emergency Capital expenditures, BCTC replied that because it 

cannot anticipate the frequency or magnitude of future Emergency Capital expenditures, it does 

not include provisions for unidentified Emergency Capital expenditures in its Capital Plan (Exhibit B‐

6, CEC 1.6.1).  BCTC went on to say the regulatory proceeding associated with the F2008 Capital 

Plan examined the issue of forecasting emergency expenditures and quoted the following from the 

F2008 TSCP Decision: 

 

“The Commission Panel agrees that Emergency Capital Expenditures should 
not be forecast in capital portfolios and should continue to be the subject of 
requests for approval of expenditures subsequent to the completion of 
repairs.”  (F2008 TSCP Decision, Order G‐69‐07, p. 19) 
 

 

Commission Determination 

 

The Commission Panel notes that in past Capital Plan Decisions, BCTC has received specific 

direction as to forecasting Emergency Capital expenditures and including these expenditures in the 

plan, but there has been limited direction regarding the disposition of such expenditures.  The 

Commission Panel rejects the request for approval of F2008 and F2009 Emergency Capital 

expenditures, and directs BCTC to use the following procedure for approval, recovery and 



 
79 
 

reporting of Emergency Capital expenditures: 

 

• Seek approval for Emergency Capital expenditures by separate application to the 
Commission following the end of the fiscal year, including a detailed description or report 
to support the incurred expenditures. 

• If the Emergency Capital expenditures are subsequently approved by the Commission, 
seek recovery of expenditures in the next Revenue Requirements application. 

• Continue to report approved Emergency Capital expenditures as directed in previous 
Decisions. 

 

Consistent with the determination above, the Commission Panel rejects the request for approval 

of the $0.7 million of committed F2010 Emergency Capital expenditures.  However, the 

Commission Panel also notes the committed F2010 Emergency Capital expenditures appear to be 

of a planned nature, similar to previous applications for Emergency Capital expenditures denied by 

the Commission, and thus more appropriately allocated within other Sustaining Capital programs.  

This should be addressed by BCTC at such future time as it seeks approval and recovery of the 

F2010 Emergency Capital expenditures. 

 

5.3.4  Third Party Projects 

 

The Sustaining Capital portfolio includes Third Party requested projects and initiatives (Exhibit B‐1, 

Section 1, p. 5).  BCTC lists Third Party requested projects as a key driver of the Sustaining Capital 

portfolio (Exhibit B‐1, Section 4, p. 48) and states that Third Party requested projects are normally 

funded in whole or in part by the Third Party (Exhibit B‐1, Section 4, p. 52).  BCTC identifies Third 

Party requested project expenditures of $2.575 million and $1.778 million in F2010 and F2011 

respectively in the Stations Protection and Control program, and $2.191 million and $2.235 million 

in F2010 and F2011 respectively in the Lines Right of Way Sustainment program (Exhibit B‐1, 

Section 6, Table 6‐1, pp. 9‐10).  BCTC goes on to show however, that Third Party funded projects 

account for $2.189 million in the F2010 Sustaining Capital portfolio and $2.235 million in the F2011 

Sustaining Capital portfolio (Exhibit B‐6, BCUC 1.14.1).   
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BCTC continues to support BC Hydro strategic initiatives, such as Voltage and VAR Optimization.  

Where such projects require upgrades to the transmission protection and control systems, they are 

treated as Third Party requested projects (Exhibit B‐1, Section 3, p. 60).  

 

Third Party requested line relocations for which BCTC enters into an agreement with the Third 

Party who wishes to have transmission lines relocated and who will pay for all costs incurred under 

the project form part of the expenditures in the Lines Right of Way Sustainment program.  BCTC 

states the payments from the Third Party result in an offsetting Contribution in Aid of Construction 

for the capital expenditure, and that BCTC is not exposed to any of the costs for Third Party funded 

projects (Exhibit B‐1, Section 6, p. 64). 

 

Commission Determination 

 

It is apparent that not all Third Party requested projects are also Third Party funded projects.  The 

Commission Panel directs BCTC to separately report the status of Third Party funded projects in 

future Capital Plan applications, but to not include the expenditure amount as part of the past 

actual, the requested, or the future forecast Sustaining Capital portfolios.  As BCTC states, it is not 

exposed to any of the costs for Third Party funded projects, therefore such projects should not 

form part of the Sustaining Capital portfolio expenditures for which approval is sought. 

 

With respect to Third Party requested projects in the Sustaining Capital portfolio for which there 

is no accompanying Third Party funding, the Commission Panel determines the cost of such 

projects shall be borne within the amount suggested by the Sustainment Investment Model 

unless BCTC makes an application with separate justification for alternative treatment.  The 

Commission Panel notes that some Third Party requests may simply involve re‐prioritization of 

Sustaining Capital expenditures.  Where the request involves an upgrade to assets to increase 

reliability above current standards, these expenditures should be identified and justified 

separately, with inputs to the SIM adjusted accordingly.  
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5.3.5  Requested and Forecast Sustaining Capital Expenditures 

 

BCTC forecasts required Sustaining Capital expenditures to increase from $111.2 million in F2009 

(including Emergency Capital and Third Party requested initiatives) to $192.8 million by F2019.  In 

addition to some top‐down issues, BCTC notes the following key drivers for these increases: 

 

(a) A large number of circuit breakers originally installed in the mid‐1960’s and refurbished 
in the early 1990’s are now reaching end of life conditions at the same time. 

 
(b) Transmission cable assets installed in the 1960s are now reaching end‐of‐life condition. 
  
(c) All existing assets will require programs to address end‐of‐life condition and programs 

will also have to be developed to address issues where the full program has yet to be 
defined, including programs associated with spacer dampers, bridges, access roads, 
corrosion, and other known risks.  The full scope of these projects and the impact they 
will have on the TSCP in future years is unknown at this time. 

 
(d) BCTC has identified a number of other risks that threaten the integrity of the 

transmission system including life‐safety, environment, extreme weather, fire, seismic, 
and security hazards that it believes need to be addressed to enable the transmission 
system to provide long‐term safe, reliable, and secure service.  (Exhibit B‐1, Section 6, 
pp. 12‐13) 

 

BCTC states:  

 
“Notwithstanding the request for additional funding, as mentioned above, BCTC has 
closely considered the Commission’s approved funding level and, to attempt to 
reduce Sustaining Capital expenditures as far as it considers reasonable, BCTC has 
closely reviewed and reprioritized the overall Sustaining Capital expenditures.  As a 
result of these efforts, some projects have been reduced in scope, some have been 
cancelled and some have been postponed indefinitely.  Therefore, the Sustaining 
Capital plan put forward for F2010 and F2011 assumes more risk of equipment and 
risk‐related events than the proposed funding levels in last year’s TSCP.”  (Exhibit B‐
1, Section 6, p. 7)  

 

BCTC states that all potential projects that are considered for the Sustaining Capital portfolio are 

assessed for value and risk, where value and risk are measured relative to cost, providing a cost‐

weighted score.  Projects with both high value and risk cost‐weighted scores form part of the 
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Sustaining Capital portfolio.  Projects that score highly on only one of these attributes are 

considered to be marginal projects, which are then reassessed to determine whether they should 

be deferred to later periods.  BCTC provides a list of those projects that would be considered by 

BCTC for deferral if the Commission were to reduce the Sustaining Capital expenditures from the 

requested amounts, due to their lower overall cost weighted scores (Exhibit B‐1, Section 6, Table 6‐

5, p. 21).  BCTC states that once the projects have been scored, it prepares a base case portfolio 

against which to perform optimization scenarios that take into account other constraints, such as 

capital expenditure levels, availability of resources, scheduled outages, lead time for materials and 

equipment purchases, strategic alignment with related or dependent projects, alignment with BC 

Energy Plan objectives, and BCTC strategic objectives.  BCTC provides a list of projects partially or 

fully deferred at the requested Sustaining Capital portfolio expenditures of $119.0 million and 

$122.3 million for F2010 and F2011, respectively, as well as the results of the value and risk 

assessment scores for these projects.  (Exhibit B‐1, Section 6, Tables 6‐6 and 6‐7 pp. 22‐27) 

 

In its Application, BCTC predicts that, even ignoring risk‐related, Third Party and Emergency Capital 

expenditures, the cumulative backlog of replacement or refurbishment Sustaining Capital activity 

could grow to approximately $370 million by F2018 if the Sustaining Capital expenditures were held 

to the approved F2009 level, adjusted for inflation over the ten‐year period (Exhibit B‐1, Section 6, 

p. 4).  As a result, BCTC suggests:  

 

“…it will be facing a backlog of Sustaining Capital work that will result in a significant 
increase in assets reaching end of life that BCTC will be unable to address efficiently 
– or, depending on funding levels, may not be able to be addressed at all ‐ resulting 
in the transmission system operating at a higher level of risk than what BCTC 
believes is acceptable, and resulting in higher cost.  BCTC also believes that the 
magnitude of risks that materialize due to the deferral of projects may result in the 
need for more projects than BCTC is able to complete in time to maintain 
transmission system reliability because of resource availability, availability of long 
lead time equipment, and the availability of system outages to accommodate asset 
replacement without impacting service to customers.”  (Exhibit B‐1, Section 6, p. 5) 

 

BCTC provided further clarification and an updated version of Figure 6‐1 from the Application 

(Exhibit B‐6, BCUC 1.112.1).  The new Figure 6‐1 shown below, provides a comparison, in $F2007, of 
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actual and forecasted cumulative Sustaining Capital expenditures against expenditures forecasted 

by the SIM and against approved actual and forecasted Commission funding levels for the planning 

period F2005 through F2019, including the cumulative high, mid and low forecast expenditures 

from the SIM.  As shown in the updated figure below, the Commission‐approved expenditures for 

F2010 and F2011 are in line with the mid‐point forecast from the SIM.  Based on the mid‐forecast 

from the SIM, the cumulative backlog in Sustaining Capital would be $278 million, not $370 million, 

as suggested in the Application.  In addition, the predicted backlog is based on assumptions about 

future Commission approvals beyond F2010 and F2011.  BCTC provided further clarification 

regarding the range of expenditures predicted by the SIM, noting the mid‐point is more relevant in 

a long‐term forecast because, over time, expenditures will tend to the mean value (Exhibit B‐6, 

BCUC 1.112.2). 
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(Exhibit B‐6, BCUC 1.112.1) 

 

BC Hydro, BCOAPO, CEC and IPPBC each support BCTC’s applied‐for Sustaining Capital expenditure 

levels (BC Hydro Argument, p. 2; IPPBC Argument, p. 1; BCOAPO Argument, p. 5; CEC Argument, 

p. 8).  The JIESC did not specifically comment on Sustaining Capital expenditures in its argument.  

BC Hydro expresses concerns about risk to customer service if the applied‐for expenditures are not 

approved (BC Hydro Argument, p. 3).  The CEC expresses concern that BCTC would be accepting 

more risk to the system if expenditures are constrained, and agreed with BCTC’s description of the 

potential consequences of project deferrals and the need for increased expenditures (CEC 

Argument, p. 8).  The CEC also expresses concerns that important projects, such as BC Hydro’s 

Voltage and VAR Optimization project, have been deferred by BCTC to meet approved expenditure 

limits and requests the Commission find these projects must be undertaken and not deferred 
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under section 41 of the Act (CEC Argument, p. 7).  In Reply, BCTC states it works closely with BC 

Hydro on its projects and that it views the Voltage and VAR Optimization projects to be a 

mandatory Third Party (BC Hydro) requested initiative (BCTC Reply, p. 13; Exhibit B‐6, BCUC 

1.126.1).  BCTC also notes CEC did not raise this issue in Information Requests, nor has the decision 

to defer part of these expenditures affected the planned in‐service date for this project.  BCTC 

submits no direction in this regard is required from the Commission.   

 

Commission Determination 

 

The Commission Panel supports the ongoing transition towards a portfolio approach to BCTC’s 

Sustaining Capital driven by overall asset base condition, asset replacement rates, and system 

performance metrics.  To that end, the Commission Panel considers the SIM and AHI as pivotal 

tools in the development and approval of the Sustaining Capital portfolio.  

 

Emergency Capital expenditures by their very nature cannot be predicted and the Commission 

Panel does not support their inclusion in the requested Sustaining Capital portfolio going forward.  

As discussed earlier, the Commission Panel does not approve the requested amounts for the 

committed Emergency Capital expenditures in the F2010.   

 

Recognizing expenditures are expected to regress to the mean over time, the mid‐point forecast of 

the SIM should be used for funding requests.  Variances may be dealt with through a deferral 

account approach and deferral account balances should zero out over several years given BCTC’s 

expectation that Sustaining Capital expenditures should regress to the mean over time.   

 

The Commission Panel does not agree with BCTC’s analysis of future funding gaps.  The Commission 

Panel notes that requested expenditures for F2010 and F2011 are in line with the forecasts from 

the SIM.  Assuming ongoing improvement and validation of the SIM, the Commission Panel expects 

BCTC would apply for increases in funding requirements in future applications where these can be 

justified by the SIM based on asset health and end‐of‐life predictions.  The Commission Panel 

acknowledges drivers identified by BCTC that may increase funding requirements in the future 



 
86 
 

(e.g., lumpy replacements of large numbers of assets of a similar age and condition).  

 

The Commission Panel is concerned about the lack of clear linkages between the SIM and the 

requested Sustaining Capital budget.  Given its design, the SIM should predict core Sustaining 

Capital requirements to maintain current asset condition and performance standards.  To increase 

transparency, any programs intended to increase system standards and/or address newly identified 

risks should be identified and justified as exception projects, separate from the core Sustaining 

Capital portfolio identified by the SIM.  The Commission Panel also expects Third Party requested 

and/or funded projects should be identified and justified separately as exceptional projects. The 

Commission Panel sees value to streamlining the regulatory review of the core budget through the 

SIM and portfolio approval approach, but considers additional transparency is required in 

evaluating and approving incremental risk‐driven and standards‐driven projects or programs over 

and above the core Sustaining Capital programs.   

 

The Commission Panel is concerned that the SIM does not include adequate feedback reflecting 

changes in asset condition as a result of other programs and projects.  The Commission Panel 

expects that any growth‐driven, risk‐driven or standards‐driven programs and projects that result 

in early replacement of assets should result in a reduction in forecast core Sustaining Capital 

budgets.  The Commission Panel directs BCTC to provide a clear demonstration of how the 

expected effect of early replacement of assets resulting in a reduction in the forecast core 

Sustaining Capital budgets is adequately reflected within the operation of the Sustainment 

Investment Model in its next Capital Plan application.   

 

The Commission Panel determines core Sustaining Capital expenditures as suggested by the 

Sustainment Investment Model of $93.1 million and $95.0 million in F2010 and F2011 

respectively are in the public interest.  These amounts reflect the Commission Panel’s previous 

determination with respect to the baseline year for the Sustainment Investment Model outputs.   
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In addition to the core Sustaining Capital expenditures, the Commission Panel also finds amounts 

for the exceptional projects within Stations Risk Mitigation, Overhead Lines Performance 

Improvement, and Overhead Lines Risk Mitigation, totaling $20.6 million and $22.1 million in 

F2010 and F2011, respectively, are in the public interest.  The Commission Panel’s calculation of 

Sustaining Capital expenditures of $113.7 million in F2010 and $117.1 million in F2011, exclusive of 

Emergency Capital and Third Party funded expenditures is shown below:  

 

 

The Commission Panel notes that when Emergency Capital and Third Party funded projects are 

removed from the Sustaining Capital portfolio, the requested $119.0 million in F2010 decreases to 

$116.1 million, and the requested $122.3 million in F2011 decreases to $120.1 million as shown 

below:   

 

Calculated F2010 and F2011 Sustaining 
Capital Portfolio 

(Millions of Dollars) 

F2010 
($F2010) 

F2010 
($F2010) 

F2011 
($F2011) 

F2011 
($F2011) 

SIM Forecast    93.1    95.0 

Programs Not Included in SIM Forecast         

Stations Risk Mitigation  7.1    7.4    

Overhead Lines Performance 
Improvements 

4.8    2.1    

Overhead Lines Risk Mitigation  8.7    12.6    

Sub‐Total Excluded Programs    20.6    22.1 

Calculated Sustaining Capital Expenditures     113.7      117.1  
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The difference between the Commission Panel’s calculation of the core Sustaining Capital 

requirement, based on the SIM output, and BCTC’s adjusted requested amounts is likely due to the 

bottom‐up budgeting approach used by BCTC to create the Sustaining Capital portfolio for this 

Application.  Under section 44.2 of the Amended Act, the Commission may accept, reject, or 

partially reject an Application.  Given the difference calculated above is not related to a specifically 

identified program, the Commission Panel is reluctant to reject the difference between BCTC’s 

adjusted request and the amount estimated from the SIM.  Given the relatively small difference 

between the Commission Panel’s calculation and BCTC’s adjusted request, the Commission Panel 

therefore reluctantly accepts BCTC’s adjusted request for Sustaining Capital requirement, subject 

to further modification for specific programs related to BCTC’s duty to consult First Nations, as 

outlined in Section 7.0 of the Decision and further detailed in Appendix B.  

 

There are many reasons for the Commission Panel’s reluctance in accepting BCTC’s bottom‐up 

budget: 

 

• the significant increase in the Sustaining Capital expenditures compared to historical 
levels, 

• no clear indication from system performance metrics or asset health benchmarks of 
declining performance or condition, 

• reliance on the SIM and the untested inputs such as the historical rate of inflation,  

• limited testing in this proceeding of the individual projects within the programs excluded 
from the SIM base amount, and 

Reconciliation of BCTC‐requested F2010 
and F2011 Sustaining Capital Portfolio 

(Millions of Dollars) 

F2010 
($F2010) 

F2010 
($F2010) 

F2011 
($F2011) 

F2011 
($F2011) 

BCTC Requested Amounts    119.0    122.3 

Adjustments to Requested Amounts         

Emergency Capital  (0.7)        

Third Party Funded  (2.2)    (2.2)    

Sub‐Total Adjustments    (2.9)    (2.2) 

Adjusted BCTC Requested Amounts      116.1      120.1  
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• BCTC’s specific non‐compliance with past Commission Directives to manage the Sustaining 
Capital portfolio within reduced spending levels.   

 

Although the Commission Panel has accepted the bottom‐up approach for the purposes of this 

Application, the Commission Panel expects future Sustaining Capital requests, exclusive of 

Emergency Capital and Third Party funded projects, will reflect the separation of core or baseline 

amounts, as determined by the top‐down Sustainment Investment Model, from exceptional 

projects driven by risk mitigation objectives, new standards, or Third Party requests.  The 

Commission Panel also expects future requests for core Sustaining Capital expenditures will be 

updated to reflect changes in asset ages and further refinements in the Sustainment Investment 

Model, including greater linkages between the Sustainment Investment Model and Asset Health 

Index.  Finally the Commission Panel expects greater reliance on the Sustainment Investment 

Model in approving this core portfolio and separate justifications for future risk‐ or standards‐

driven projects within the Sustaining Capital portfolio. 
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6.0  BCTC CAPITAL PORTFOLIO  

 

6.1  Overview 

 

The BCTC Capital portfolio includes the Information Management and Facilities assets that BCTC 

requires for the operation of the transmission system and for supporting BCTC’s business activities.  

The Application requests the approval of BCTC Capital portfolio expenditures of $13.6 million in 

F2010 and $12.2 million in F2011 (Exhibit B‐1, Section 7, p. 2).  BCTC forecasts Base Program 

expenditures of $8.8 million in F2010 and $9.0 million in F2011 (Exhibit B‐1, Section 7, p. 9).  The 

$8.8 million in the F2010 base program is reduced by the $5.1 million as previously approved by 

Order G‐107‐08, thus adjusting the F2010 base program request for approval to $3.7 million.  In 

addition to the Base Program expenditures, BCTC requests the approval of $13.1 million for 

Exceptional Projects.  BCTC is also requesting that BCTC Capital portfolio expenditures be 

determined using a formulaic approach (the “Formulaic Approach”) (Exhibit B‐1, Section 7, p. 7).  

The requested BCTC Capital portfolio is summarized below. 

 

Total Requested BCTC Capital Portfolio for Approval ($ millions) 
        % of

Description  F2010 F2011  Total Total
Base Program for Approval  $3.7 $9.0  $12.7 49%
Total Exceptional Projects  9.9 3.2  13.1 51%
Total BCTC Capital Portfolio for Approval  $13.6 $12.2  $25.8 100%
     
(Exhibit B‐1, Section 7, pp. 2‐3) 

 
The Exceptional Projects and Base Program expenditures are all based on planning level estimates 

with limited cost breakdown and typical preparation effort of less than one week.  BCTC stated it is 

reasonably confident that actual expenditures will be within the estimate accuracy ranges provided 

in Exhibit B‐1, but believes it would be unreasonable to expect actual expenditures to correspond 

exactly to estimates (Exhibit B‐8, BCUC 2.15.2 and BCUC 2.57.2). 
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6.2  Formulaic Approach   

 

BCTC submits it developed the Formulaic Approach in response to a statement in the F2009 TSCP 

Decision (BCTC Argument, p. 36).  In the F2009 TSCP Decision, the Commission suggested that: 

 

“…BCTC consider, for future applications a formulaic approach to requesting 
approval for its capital portfolio, with significant projects being applied for on an 
exception basis…” (F2009 TSCP Decision, p. 90). 

 

Regarding the Formulaic Approach, BCTC submits that there are two issues which need to be 

addressed: 

 

(1) Should the Formulaic Approach be adopted? 

(2) If Formulaic Approach is adopted, what is the appropriate Base Program amount?  
(BCTC Argument, p. 36) 

 

BCTC states Base Program expenditures would include projects that support or enhance BCTC’s 

ongoing business needs and sustain existing technologies and systems.  Exceptional Projects would 

include projects that are non‐routine or non‐recurring relative to BCTC’s base expenditures and 

significant system or facility expansion or change (Exhibit B‐1, Section 7, p. 7).  Base Program 

expenditures are based on a 4‐year average of the approved capital expenditures from F2006 to 

F2009, adjusted for inflation, with changes in the BCCPI used as the measure of inflation.  

Regarding the selection of the 4‐year timeframe, BCTC states that four years captures the longest 

of the BCTC Capital portfolio’s asset replacement cycles and that a shorter timeframe would 

understate the required base level expenditures (Exhibit B‐1, Section 7, pp. 8‐9). 

 

In developing the Formulaic Approach, BCTC recognized the Commission’s suggestion to consider 

cut‐off values for deferral risk and value, but concluded that this would not provide BCTC with 

flexibility to consider other factors in developing its portfolio.  BCTC states that it will continue to 

use the prioritization method described in previous Capital Plans, but notes that the prioritization 

method is used in conjunction with other business considerations (Exhibit B‐1, Section 7, p. 9). 
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BCTC believes the Formulaic Approach will reduce regulatory costs, increase efficiency and provide 

a consistent base to meet BCTC business needs.  In addition, BCTC submits that the Formulaic 

Approach also provides BCTC with the flexibility to address exceptional projects (Exhibit B‐1, 

Section 7, p. 6).  Under the Formulaic Approach, BCTC would typically defer or cancel an existing 

project in order to keep expenditures within the base amount and implement a new project.  If a 

project cannot be deferred without incurring risks to the ratepayer, BCTC will request approval of 

the new project in addition to the Base Program (BCTC Argument, p. 38).  BCTC noted that the 

Formulaic Approach also takes productivity improvements into account, since support and 

replacement cost increases for older assets are generally higher than the rate of inflation (Exhibit B‐

6, BCUC 1.134.1). 

 

BCTC states by accepting the Formulaic Approach, the Commission would confirm that BCTC Capital 

Base Program projects are relatively small expenditures, are of an ordinary or recurring nature and 

do not require detailed and repeated regulatory review at the Capital Plan stage.  With respect to 

oversight over the BCTC Capital portfolio under the Formulaic Approach, BCTC states that the 

Commission has four years of experience in reviewing the BCTC Capital portfolio and that BCTC has 

proven itself capable of managing its BCTC Capital projects within the approved amount.  Since 

BCTC’s RRAs will continue to include project‐by‐project information, BCTC believes that the BCTC 

Capital portfolio will be fully transparent to the Commission (BCTC Argument, p. 39). 

 
BC Hydro states it supports BCTC’s F2010 TSCP and agrees that the use of the Formulaic Approach 

for similar recurring expenditures is intended to move away from providing and examining project‐

by‐project detail (BC Hydro Argument, pp. 1, 3).  The CEC considers the Formulaic Approach 

acceptable and finds the Base Program expenditures of $8.8 million for F2010 and $9 million for 

F2011 reasonable (CEC Argument, p. 9).  The CEC also notes that periodic review of the Formulaic 

Approach should be conducted to ensure that expenditures detrimental to ratepayer’s interests 

are not incurred (CEC Argument, p. 9). 
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The IPPBC believes the Formulaic Approach could be a reasonable method for determining the 

small amount of capital needed for the BCTC corporate capital portfolio, but it could lock in 

questionable management practices (IPPBC Argument, p. 4).  IPPBC also expressed its concern that 

the Formulaic Approach may not include cost for the maintenance or replacement of the new 

System Control Modernization Project (“SCMP”) facilities.  With the commitment from BCTC to 

absorb those costs within the formulaic base spend IPPBC supports and accepts the Formulaic 

Approach (IPPBC Argument, pp. 4‐5). 

 

BCOAPO states that it is prepared to accept the four year average for the calculation of the Base 

Program expenditures.  However, BCOAPO also submits that the Transmission Desktop Services 4 

(“TDS4”) Replacement project and the part of the Market Operations and Development (“MOD”) 

project should be treated as Base Program expenditures (BCOAPO Argument, p. 5). 

 

The JIESC submits BCTC should be directed not to use the formulaic approach in the future 

(JIESC Argument, p. 2).  A formulaic approach was used in the BC Hydro F2009 RRA and JIESC states 

that experience was unpleasant and highlighted problems with a formulaic approach such as the 

difficulty in determining an appropriate base period and defining appropriate exceptions 

(JIESC Argument, p. 1). 

 

In response to JIESC’s criticism of the Formulaic Approach, BCTC’s submits that the Formulaic 

Approach is not equivalent to BC Hydro’s formula‐based approach used to forecast operating costs.  

The Formulaic Approach proposed by BCTC is concerned with forecasting a relatively stable base of 

capital expenditures while BC Hydro’s formula‐based approach is a cost control tool concerned 

with Operation, Maintenance and Administrative (“OMA”) growth driven by customer additions 

(BCTC Reply, pp. 15‐16). 
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Commission Determination 

 

The Commission Panel concurs with BCTC’s view that the Formulaic Approach is not comparable to 

BC Hydro’s formula‐based approach.  The Commission Panel also notes that BCTC’s proposal to 

continued line‐by‐line reporting using the BCUC Uniform System of Accounts and the listing of 

individual BCTC Capital projects in its RRAs is similar to the Commission’s directions to BC Hydro 

regarding cost reporting (BCTC Reply, p. 16; F09/F10 BCH RRA Decision, p. 98). 

 

As noted by BCTC, the Formulaic Approach is a response to the Commission’s suggestion that BCTC 

consider a formulaic approach to requesting approval for its capital portfolio. 

 

Given the acceptance of the Formulaic Approach by the majority of Intervenors and the relatively 

stable historical cost of BCTC Capital additions, the Commission Panel considers the Formulaic 

Approach a reasonable method for determining base program additions to BCTC’s Capital portfolio. 

 

6.3  Base Program Expenditures 

 

BCTC forecasts Base Program expenditures of $8.8 million in F2010 and $9.0 million in F2011 

(Exhibit B‐1, Section 7, p. 3).  Using the Formulaic Approach, BCTC requests the approval of Base 

Program expenditures of an additional $3.7 million in F2010 (over that previously approved) and 

$9.0 million in F2011 (Exhibit B‐1, Section 7, p. 3).  There are two issues regarding the 

determination of the appropriate level of Base Program expenditures: 

 

(a) Are the amounts included in the proposed Base Program expenditures appropriate? 

(b) Are there other costs that should be included in proposed Base Program expenditures? 

 

BC Hydro, the IPPBC, and the JIESC did not provide specific comments regarding the proposed Base 

Program expenditures.  The CEC submits that the proposed Base Program expenditures are 

reasonable at this time, but notes that it will be useful to subject the process to deeper scrutiny on 

a periodic basis (CEC Argument, p. 9). 
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BCOAPO accepts the proposed Base Program expenditures, but considers that the TDS4 project and 

part of the MOD project should be treated as Base Program expenditures.  Given the BCTC request 

for a four year average that reflects the replacement cycle for its assets, BCOAPO submits that the 

TDS4 project is “normal replacement” and should be treated as a Base Program expenditure 

(BCOAPO Argument, pp. 5‐6). 

 

BCOAPO also states that F2010 expenditure of $0.3 million BCTC Capital attributed to “Other BCTC 

Projects” should be excluded from the approved spending since there are no details regarding 

these costs (BCOAPO Argument, p.6).  Regarding the “Other BCTC Projects” expenditures listed in 

Table 7‐2, BCTC submits that it is not asking for an additional $0.3 million for “Other BCTC Projects” 

in its formulaic base expenditure (BCTC Reply, p. 16).  The Commission Panel notes that the $0.3 

million for Other BCTC Projects is shown as a separate item in Table 7‐2, Historical and Trend 

Explanations and are not included in Base Program expenditures (Exhibit B‐1, Section 7, p. 3). 

 

The Commission notes that the Base Program expenditures include $749,000 for Definition Phase 

funding. 

 

  Definition Projects Included in Formulaic Base ($000's) 
     
  Definition Projects  F2010 
1  Enterprise Asset Management Definition ‐ F2010  $156.0 
2  Enterprise Business Intelligence Definition ‐ F2010  156.0 
3  Enterprise Document Management Definition ‐ F2010  156.0 

4 
Enterprise Project Management Tool ‐ Definition 
F2010  156.0 

5  Unified Communications Strategy Definition  125.0 
    $749.0 

  Exhibit B‐6, BCUC 1.132.1   



 
96 
 

As noted in the Commission’s May 21, 2009 letter to BCTC regarding Central Vancouver Island 

Transmission Project Quarterly Status Report, project cost and variance reports for the 

Implementation Phase of a project should not include Definition Phase costs (BCUC Log No. 29479). 

 

6.4  Exceptional Projects 

 

BCTC requests the approval of three Exceptional Projects:  the International Financing Reporting 

Standards (“IFRS”) project, the TDS4 project and the MOD project.  Approval of the Exceptional 

Projects is sought on a project basis and not just for F2010 and F2011.  In addition, BCTC requests 

the approval of the Exceptional Projects on a public interest basis, rather than for a precise 

expenditure (Exhibit B‐6, BCUC 1.131.1). 

 

Exceptional Projects ($ millions) 
       

Description  F2010  F2011  Total 
International Finance Reporting Standards Project  $1.2  $0.0 $1.2
Transmission Desktop Services 4 Replacement Project  1.1  0.7 1.8
Market Operations and Development Business System Upgrade 
Project  7.6  2.5 10.1
Total BCTC Capital Portfolio for Approval  $9.9  $3.2 $13.1

       
Exhibit B‐1, Section 7, Table 7‐2, p. 3       

 

BC Hydro, the IPPBC, and the JIESC did not provide specific comments regarding the proposed 

Exceptional Projects.  BCOAPO also considers that many of BCTC’s systems requiring replacement 

are likely to undergo some “upgrade” at the same time; therefore it would be unreasonable to 

have all such spending considered as exceptional (BCOAPO Argument, p. 5). 
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6.4.1  International Financing Reporting Standards Project 

 
In February 2008, the Canadian Accounting Standards Board confirmed the requirement to adopt 

IFRS in 2011 for all publicly accountable enterprises, including BCTC and BC Hydro.  BCTC will be 

required to comply with IFRS disclosure requirements for the years ending March 31, 2009 and 

2010 and provide F2011 comparatives under IFRS for F2012 reporting.  To comply with IFRS, BCTC 

states that it will implement and embed changes to the Oracle financial system.  The estimated cost 

of the IFRS Project is $1.24 million with an accuracy of ‐10 percent/+50 percent (Exhibit B‐1, Section 

7, pp. 13‐14). 

 

BCTC also states that the $1.24 million for the IFRS project is a budgetary estimate based on the 

assumption that BCTC will maintain two sets of books.  Furthermore, BCTC submits that anecdotal 

evidence provided by its service providers indicate that clients similar to BCTC have incurred costs 

of up to $2.8 million or higher (Exhibit B‐6, BCUC 1.145.2).  BCTC is also states that it is undertaking 

a Definition Phase to better define the requirements for IFRS (Exhibit B‐1, Section 7, p. 14). 

 

The CEC submits that the IFSR project is an appropriate project for BCTC to be pursuing and accepts 

BCTC's categorization of the project as an exceptional project (CEC Argument, p. 9).  BCOAPO also 

submitted that the IFRS project should be considered an exceptional and non‐recurring project 

(BCOAPO Argument, p. 5). 

 

6.4.2  Market Operations and Development Project 

 

BCTC requests the approval of the estimated MOD project expenditures of $10.1 million ($7.55 

million in F2010 and $2.55 million in F2011) with an accuracy of ‐10/+10 percent (Exhibit B‐1, 

Section 7, p. 19).  The $10.1 million estimated cost of the MOD project represents 6.8 percent of 

BCTC’s Forecast Net Book Value of Fixed Assets Ending Balance F2011 $148.4 million (Exhibit B‐8, 

BCUC 2.10.2).  Furthermore, BCTC states that the F2010 wesTTrans upgrade of $97,000 will be 

cancelled if the MOD project is approved (Exhibit B‐6, BCUC 1.132.1). 
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BCTC states that the MOD Project is essential to allow BCTC to deliver open access to the 

transmission system and to invoice and collect NITS and Point‐to‐Point (“PTP”) revenue consistent 

with BCTC’s OATT.  In addition,  BCTC submits that the current MOD suite of applications have 

evolved over time, with new functionality and applications being added as required, while 

applications such as Transmission Scheduling System (“TSS”), Open Access Same‐Time Information 

System (“OASIS”), Energy Trading System (“ETS/eTag”), Settlements and Billing System 

(“S&B/Lodestar”) were custom built in the late 1990’s. 

 

Since 2001, BCTC has introduced many new transmission services and BCTC submits that the 

original TSS architecture design being pushed beyond its limits.  Furthermore, BCTC states that the 

obsolete nature of the system has resulted in TSS requiring significant investment in capital and 

OMA resources to maintain stable operations of the system (Exhibit B‐1, Section 7, pp. 20‐21).  

BCTC proposes to replace and retire the MOD assets associated with the Transmission Scheduling 

System (“TSS”), S&B/Lodestar, Market Operations Data Warehouse, and Electrical Industry Data 

Exchange (“EIDE”) Interface (Exhibit B‐6, BCUC 1.140.1). 

 

BCTC states that BC Hydro, CEC and IPPBC support approval of the MOD project as an Exceptional 

Project (BCTC Reply, p. 19).  The CEC notes that the MOD project is likely mission critical for BCTC 

and CEC submits that this project should also be categorized as an Exceptional Project.  In addition, 

the CEC supports the expenditure request as proposed by BCTC (CEC Argument, p. 9). 

 

BCOAPO submits that the proposed MOD project is both a replacement and an upgrade to the 

existing Market Operations Business Systems; therefore only the cost considered part of the 

upgrade should be considered “Exceptional.”  Furthermore, BCOAPO states that the MOD 

replacement related cost should be viewed as routine and not qualify for “Exceptional” treatment.  

Given BCTC’s comment that off the shelf systems costing requiring some customization to meet its 

unique needs and costing roughly 75 percent of the total project costs are available, BCOAPO 

submits that at least 50 percent of the MOD project’s costs in each year should be considered Base 

Program spending (BCOAPO Argument, p. 5). 
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6.4.3  TDS4 Project 

 

BCTC states that Microsoft is discontinuing support of all of the current Microsoft components of 

Transmission Desktop Services 3 (“TDS3”) by the calendar year 2010; therefore BCTC proposes to 

upgrade and implement new standard desktop software applications for all BCTC employees 

(Exhibit B‐1, Section 7, pp. 16‐17).  The estimated cost of the TDS4 will be implemented over two 

years and the estimated cost of project is $1.85 million with an accuracy of +/‐25 percent 

(Exhibit B‐1, Section 7, p. 16). 

 

BCTC further states that the TDS4 project is expected to keep the corporate desktop computing 

environment sustained with proper support from Microsoft, to maintain independent software 

vendor support, and to remain compatible with BCTC’s business partners, such as BC Hydro.  In 

addition, BCTC submits that the upgrade to TDS4 will facilitate file exchange between the BCTC and 

BC Hydro and minimize any potential file incompatibility issues.  The estimated cost and timing of 

the software migration is based on BC Hydro proceeding with similar initiatives so that BCTC can 

leverage on the Accenture Business for Utilities (ABSU) work done for BC Hydro (Exhibit B‐1, 

Section 7, p. 17). 

 

Due to the complexity of the multi‐product update and the inability to upgrade incrementally, BCTC 

considers this project to be “exceptional” (Exhibit B‐6, BCUC 1.144.1).  BCTC notes that most 

desktop components can be implemented independently from each other, and in various 

sequences, but the recommended sequence for the TDS4 project takes into account the impact on, 

and the needs of the end users.  The expected retirement date for the existing software is 

March 31, 2010 for Microsoft Office 2003, Microsoft Outlook 2003, and Microsoft Exchange 2003. 

The current operating system Microsoft XP will be replaced by end of March 2011 (Exhibit B‐6, 

BCUC 1.140.1). 
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(Exhibit B‐6, BCUC 1.146.1) 
 

 

The CEC supports BCTC's proposed expenditures for the TDS4 project (CEC Argument, p. 9). 

 

BCTC submits that categorizing the TDS4 project as an Exception Project resulted in lowering Base 

Program expenditures and that characterizing the TDS4 Upgrade as a base expenditure, would 

compromise BCTC’s ability to meet its goals and strategies (BCTC Reply, p. 17).  Furthermore, BCTC 

submits that the inclusion of the TDS4 costs into BCTC’s proposed $8.8 million base amount would 

increase the time and cost of implementing the TDS4 project and compromise BCTC’s regular 

ongoing capital projects (BCTC Reply, p. 18). 

 

BCTC also submits that if the TDS4 project is implemented within the proposed base spending, the 

time required to implement the project would need to be spread over several years and the costs 

of the project would increase (BCTC Reply, p. 18).  The Commission Panel is of the view this is 

contradictory to BCTC’s submission that the Base Program expenditures determined by the 

Formulaic Approach will allow BCTC to incorporate and normalize ongoing and cyclical spending 

requirements and to prioritize and schedule future initiatives, including multi‐year programs 

(Exhibit B‐1, Section 7, p. 9).  Since BCTC can defer or cancel projects to keep within the approved 

spending levels, the Commission Panel is of the view that the inclusion of the TDS4 project in the 

Base Program should not result in higher costs or longer implementation times (Exhibit B‐6, BCUC 

1.3.2).  Given that BCTC’s F2010 and F2011 Base and Exception Compliance Projects total $17.8 

million (Exhibit B‐8, BCUC 2.42.1) and its proposed F2010 and F2011 total capital portfolio is $30.9 

million, BCTC will not need to spread out the implementation of the TDS4 project over several 

years.
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Commission Determination 

 

The Commission Panel is mindful that updates for these types of products are common and 

incremental updates are usually implemented on a business‐as‐usual basis, one product at a time, 

and would normally be included in base level of spending. 

 

The Commission Panel is not persuaded that the TDS4 project is an Exceptional Project.  Base 

Program expenditures are based on the 4‐year average of the approved capital expenditures from 

F2006 to F2009 (Exhibit B‐1, Section 7, p. 8).  The Base Program average includes F2006 

expenditures of $13.4 million that are 163 percent, 94 percent and 51 percent higher than F2007, 

F2008 and F2009 approved expenditures, but BCTC states that its F2006 and F2007 BCTC Capital 

expenditures were managed as a single portfolio and should be viewed together (Exhibit B‐6, BCUC 

1.134.3).  Given that the F2006 expenditures included $2.2 million for Computer Desktop Software 

Upgrade, the Commission Panel considers treatment of the TDS4 project as an Exceptional Project 

inconsistent with the Formulaic Approach (Exhibit B‐8, BCUC 2.65.1).  Furthermore, the F2006 

project comments state that the Computer Desktop Software Upgrade is expected to repeat 

every 4‐5 years; therefore the TDS4 project does not qualify as non‐routine or non‐recurring and 

the expenditure is accordingly rejected as an Exceptional Project. 

 

As outlined in Appendix C, the Commission Panel approves BCTC’s proposed Formulaic Approach, 

which would result in Base Program expenditures of $8.7 million in F2010 increasing by inflation 

(BCCPI) thereafter, not including Exceptional Projects.  The $8.7 million of expenditures is 

comprised of $5.1 million of expenditures approved in Order G‐107‐08 less $0.1 million to reflect 

the cancellation of the wesTTrans upgrade; and $3.7 million of incremental F2010 expenditures.  

The Commission Panel also accepts BCTC Base Program expenditure of $9.0 million in F2011, 

based on baseline spending from the last four fiscal years.  The Commission Panel rejects the 

comparison JIESC makes with the formulaic approach used in BC Hydro’s F2009 RRA.  The 

Commission Panel finds the Formulaic Approach proposed in this Application applies to a very small 

and relatively stable capital budget and will assist in streamlining future regulatory reviews.  
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The Commission Panel directs BCTC to continue line‐by‐line reporting using the BCUC Uniform 

System of Accounts and listing of each individual BCTC Capital project in its RRAs.  The 

Commission Panel directs BCTC to provide Definition Phase project costs and variances on a 

project by project basis in its next RRA.  

 

Given the Formulaic Approach is new, the Commission may review the Formulaic Approach in the 

next Capital Plan application and the Commission Panel therefore directs BCTC to file a summary 

of approved versus actual BCTC Capital expenditures for F2010 and F2011 as part of its next 

Capital Plan application. 

 

As stated above, the Commission Panel does not consider theTDS4 project an Exceptional Project 

and expects BCTC to include the cost of the TDS4 project in Base Program costs.  The Commission 

Panel acknowledges that some BCTC Capital projects may be lumpy in nature.  However, this is not 

a sufficient reason to treat these projects as exceptional.  If BCTC cannot manage projects that 

recur only every three or four years within the annual spending caps provided by the Formulaic 

Approach, it may apply for deferral account treatment of such projects to shift dollars across 

individual years.  However, average annual expenditures should still equal those allowed by the 

Formulaic Approach across a four‐year period. 

 

The Commission Panel accepts the IFRS Project of $1.24 million with an accuracy of ‐10 

percent/+50 percent. 

 

Given previous Intervenor concerns regarding cost overruns related to Information Technology 

projects and the forecast $10.1 million cost of the MOD project, the Commission Panel directs 

BCTC to apply for a CPCN for the MOD project (Order G‐103‐04, Appendix A, F2005 TSCP Decision, 

p. 39) and rejects the $97,000 for F2010 wesTTrans upgrade. 
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7.0  ASSESSSMENT OF ADEQUACY OF FIRST NATIONS CONSULTATION 

 

7.1  Duty to Consult and Accommodate First Nations 

 
With regard to this Application, the Commission must determine whether BCTC or BC Hydro, as 

agents of the Crown, have a duty to consult First Nations in respect of the expenditures for which 

approval is being sought in the Application, and if so, whether the Crown agent has fulfilled its 

duty. 

 

The leading cases on the duty to consult and accommodate are Haida Nation v. British Columbia 

(Minister of Forests, 2004 SCC 73 (“Haida”) and Taku River Tlingit First Nation v. (British Columbia) 

(Project Assessment Director), 2004 SCC 74 (“Taku”).  Haida provides a framework for assessing 

whether the consultation duty has been met.  This framework includes the following sub‐issues:  

 
(1)   Existence of a duty to consult 

 
Haida directs the trigger for the duty to consult arises upon the Crown having knowledge, real or 

constructive, of the potential existence of aboriginal rights or title and contemplates conduct that 

might adversely affect them (para. 64).  In effect, consultation must be initiated at the preliminary 

stages of Crown decision‐making when strategic planning is first being discussed and implemented. 

 

(2)   Scope of the duty 
 

(2.1)  Strength of asserted or assumed claims 

(2.2)  Seriousness of the potential impact 

Haida instructs the scope of the consultation is proportionate to a preliminary assessment of 

the strength of the case supporting the existence of the aboriginal right or title, and the 

seriousness of the potentially adverse effect upon the right or tile claimed (Haida, para. 68).  In 

all situations however, the conduct chosen must maintain the honour of the Crown and make 

efforts to effect reconciliation between the Crown and aboriginal interests (Haida, para. 16 

and 17).  On the lower end of the spectrum where the evidence to demonstrate aboriginal 
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rights or title is weak or the potential for infringement minor, the duty on the Crown may be 

focused upon providing notice, disclosing all relevant information and discussing any matters 

raised concerning the notice (Haida, para. 43).  At the higher end of the spectrum lie cases 

where a strong prima facie case for the claim is established, the right and potential 

infringement is of high significance to the Aboriginal peoples and the risk of non‐compensable 

damage is high (Haida, para. 44).  In those cases, the Crown may be required to take steps to 

avoid irreparable harm or minimize the impact of infringement, including finding interim 

solutions, providing the opportunity to make submissions, formal participation in decision‐

making processes and providing written reasons to show that Aboriginal concerns were 

considered (Haida, para. 44). 

 
(3)  Whether the Crown fulfilled its duty?  

 
This requires the Crown to provide an overall conclusion as to the reasonableness of the 

consultation process and whether the consultation duty has been discharged. 

 
7.2  Strategic‐Level Consultations with First Nations 

 
In 2008 BCTC and BC Hydro continued to engage First Nations regarding the transmission system 

and BCTC’s transmission system capital planning (Section 4.2.1.5, pp. 4‐28 to 4‐32 of the 

Application).  For example, the First Nations Summit and British Columbia Assembly of First Nations 

were invited to attend a technical planning forum on June 16, 2008.  Information on BCTC’s overall 

strategic direction related to transmission system planning and preliminary information on the 

Application was provided at the forum.  Presentations on BCTC’s planning process were made to 

the Lil’wat and Ktunaxa Nation representatives.  BC Hydro also led First Nation consultations for a 

number of major projects in 2008 (e.g., Saltery Bay substation, 5L71/5L72 Series Compensation 

Project etc.). 

In response to issues raised by First Nations during consultation activities in 2008, BCTC developed 

a communications package aimed at First Nations, which includes information on BCTC, 

transmission planning and operations, and its Aboriginal Business Development Program 

(Section 4.2.3, p. 4‐31 of the Application). 
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7.3  First Nations Consultations related to the Application 

 

In accordance with Commission Order G‐179‐08, BCTC undertook further measures to ensure that 

interested parties, including First Nations, were made aware of the Application.  Some First Nations 

received a copy of Order G‐179‐08 because they were registered as interveners for the F2009 to 

F2018 BCTC Transmission System Capital Plan and F2009 and F2010 Transmission Revenue 

Requirements and BC Hydro’s 2008 Long‐Term Acquisition Plan proceedings (Exhibit B‐10, BCOAPA 

3.1.1). 

 

With respect to the expenditures in the Application, BC Hydro is responsible for carrying out any 

consultations with First Nations on the growth capital and sustaining capital projects as these 

projects involve BC Hydro‐owned assets and BCTC is responsible for consultations with First 

Nations on BCTC capital projects (Exhibit B‐10, BCUC 3.1.1 and 3.1.2). 

 
7.3.1  Growth Capital Projects  

 

Potential CPCN Projects 

 
BCTC anticipates two growth capital projects (5L71/72 Series Compensation and Dawson Creek 

Area Reinforcement) will require a CPCN and is seeking approval for Definition Phase funding1 for 

these projects.  BCTC indicates these projects fall into the medium range of the Haida spectrum 

(BCTC Final Submission dated April 17, 2009, pp. 50, para. 149). 

 

With respect to the 5L71/72 Series Compensation Project, BCTC initiated consultations with First 

Nations on potential capacitor station sites in January 2008² (section 4.2.1.5.4, p. 4‐29 of the 

Application).  The 5L71/5L72 Series Compensation Project is part of BCTC’s proposed Mica Unit 5 

Project, which is being reviewed under British Columbia’s Environmental Assessment Act.  The 

                                                       
1 Definition phase funding may cover costs associated with environmental assessment, engineering studies, evaluating route options 
and First Nations and public consultations. 
² The BC Environmental Assessment Office initiated the environmental assessment review on March 31, 2008 with the issuance of a 
section 10 order under the Environmental Assessment Act. 



 
106 
 

environmental assessment review was initiated on March 31, 2008.  BCTC provides evidence of 

First Nations consultations up to the date of the filing of the Application (Exhibit B‐10, BCUC 

3.3.1.1).  The potential site of the capacitor station is situated within traditional territories claimed 

by three First Nations: Adams Lake, Little Shuswap and Neskonlith.  BC Hydro provided funding to 

these First Nations to undertake traditional use and knowledge studies, hold community meetings, 

participate in procedural and technical activities associated with the environmental assessment 

etc.  These First Nations and other First Nations are being consulted on the project as part of the 

environmental assessment process. 

 

With respect to the Dawson Creek Area Reinforcement Project, BC Hydro anticipates there could 

be impacts on aboriginal rights or interests that may require consultation with First Nations.  BC 

Hydro submits it will identify the potentially affected First Nations and any necessary First Nation 

consultation on the project will begin in the Definition Phase (Exhibit B‐10, BCUC 3.3.1.1). 

 

BCTC submits the Commission should delay the assessment of the adequacy of First Nations 

consultation on the two potential CPCN projects until they are brought before the Commission for 

approval under sections 45 and 46 of the Act (BCTC Final Submission, April 17, 2009, page 51, para. 

152).  BCTC submits it will file BC Hydro’s evidence on First Nations consultation in its CPCN 

applications for these two projects.  The Commission Panel agrees the assessment of the 

adequacy of First Nations consultation should be considered when BCTC files further evidence of 

First Nations consultation in its CPCN applications for the Dawson Creek Area Reinforcement and 

5L71/72 Series Compensation projects.  The Commission Panel notes the Definition Phase 

funding includes funding for First Nations consultation activities.  The Definition Phase funding is 

accepted.
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Non‐CPCN Projects 

 

BCTC is seeking approval for Definition Phase expenditures for four non‐CPCN, growth capital 

projects (Courtenay Area Reinforcement, Fraser Valley West Area Reinforcement, Westbank 138 kV 

System Reinforcement and Transmission Expansion Policy Future projects).  BC Hydro anticipates 

First Nations consultations may be required for all of these projects and indicates consultations 

with First Nations will begin during the Definition Phase and may be continued in the 

Implementation phase. 

 

For non‐CPCN projects where BCTC is seeking approval for Definition Phase funding, BCTC requests 

the Commission assess the adequacy of First Nation consultations when BCTC seeks approval for 

Implementation phase funding (Implementation phase funding may cover costs associated with 

final engineering design, First Nations and public consultations and construction.)  BCTC’s 

application for Implementation phase funding for these projects will include expenditures related 

to First Nations consultations (Exhibit B‐10, Response to BCUC 3.3.1.2).  The Commission Panel 

agrees the adequacy of Crown consultation with First Nations should be assessed when BCTC 

seeks approval for Implementation phase expenditures for the Courtenay Area Reinforcement, 

Fraser Valley West Area Reinforcement and Westbank 138 kV System Reinforcement and the 

Transmission Expansion Policy Future projects.  The Commission Panel notes the Definition Phase 

funding includes funding for First Nations consultation activities.  The Definition Phase funding is 

accepted. 

 

BCTC is also seeking approval for both definition and Implementation phase funding for several 

non‐CPCN projects.  BCTC requests the Commission approve the funding for these projects subject 

to BCTC not proceeding with the implementation of these projects until BCTC has provided a report 

to the Commission related to BC Hydro consultation efforts with First Nations and the Commission 

has confirmed consultation with First Nations has been adequate (BCTC Final Submission, April 17, 

2009, pp. 53, para. 160).  The Commission Panel notes section 44.2 of the Utilities Commission Act 

requires the Commission to accept or reject all or part of a schedule.  The Act does not provide for 

conditional approval.  Therefore the Commission Panel must assess the adequacy of consultation 
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with First Nations based on the evidence filed prior to the close of the evidentiary portion of the 

proceeding. 

 

BCTC is seeking approval for funding for Remedial Action Schemes (RAS).  Expenditures related to 

RAS include costs associated with microprocessors, communications systems and engineering and 

technician work to design and program the protection system.  Specific RAS programs are not 

identified in the Application as they are contingent upon opportunities becoming available to 

implement them.  BCTC anticipates the RAS programs will not generally impact First Nations 

aboriginal rights or interests because they involve changes to protection and communication 

equipment within existing facilities.  The Commission Panel agrees expenditures related to RAS 

are unlikely to impact aboriginal rights or interests.  Therefore the Commission has determined 

that it need not assess the adequacy of Crown consultation with First Nations related to this 

expenditure.  The RAS funding is accepted. 

 

BCTC is seeking approval for definition and Implementation phase expenditures for three non 

CPCN, growth capital projects (2L39 Como Lake Loop, 60L19 Re‐conductor and Atchelitz Area 

Reinforcement).  The 2L39 Como Lake loop involves connecting an existing transmission circuit 

(2L39) into the Como Lake substation in north Coquitlam.  60L19 is a 17 km 60 kV circuit running 

between the Stave Falls and Haney substations in the Fraser Valley.  The 60L19 Reconductor Project 

involves replacing a conductor along a 2 km section of the circuit.  The Atchelitz Area 

Reinforcement Project involves expanding the substation by adding one transformer, two 230 kV 

breakers, 100 megavolt ampere, 6 feeder line section and a feeder transfer tie and associated 

protection and control equipment. 

 

BCTC anticipates potential impacts on First Nations rights or interests to be limited for these 

projects for the following reasons: 2L39 Como Lake Loop involves connecting an existing 

transmission circuit to the Como Lake substation within existing city streets and does not require 

new land to be acquired or create new visual effects around the substation; 60L19 Re‐conductor 

involves upgrading a conductor to an existing transmission line within an existing right of way; and 

Atchelitz Area Reinforcement involves expanding a substation within the existing substation 
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footprint.  No evidence was provided during the proceeding related to First Nations consultation. 

 

The Commission Panel concludes the 2L39 Como Lake Loop project is unlikely to impact 

aboriginal rights or interests as the transmission circuit is in a developed area and in close 

proximity to the substation.  The implementation funding for this project is accepted. 

 

The Commission Panel concludes that given the potential for some, although limited, impact on 

aboriginal rights or interests a duty to consult does arise but it does not have any evidence to 

assess the adequacy of BCTC’s or BC Hydro’s efforts to consult First Nations with respect to the 

60L19 Re‐conductor and Atchelitz Area Reinforcement projects.  Even though the Commission 

Panel could approve funding for Definition Phase expenditures for these projects, it is unable to do 

so because the amount of Definition Phase funding is not identified as a separate amount.   Further 

evidence related to First Nations consultation is required before the Commission can approve 

Implementation phase funding. The Commission directs BCTC to identify Definition Phase funding 

level; and provide evidence of consultation of potentially affected First Nations in the area of 

these projects, including an assessment of the potential effects of the project on assumed 

aboriginal rights or interests. The Commission Panel directs BCTC then resubmit its application 

for Definition and Implementation phase funding for these projects.  The Commission will then 

assess the adequacy of the Crown’s consultation efforts. 

 

BCTC is seeking approval for Implementation phase funding for expansions and modifications to 

nine substations (Athaimer substation transformer replacement, Horne Payne230/12kv 

transformer upgrade, North Vancouver substation upgrade, Smithers substation transformer 

replacement, Vanderhoof substation T1 transformer replacement, Mission Area Reinforcement, 

Golden Substation 12/25kv voltage conversion, Radium substation 12/25kv voltage conversion and 

Annacis substation reconfiguration).  Station expansion and modification projects involve replacing, 

upgrading, or adding capacity to existing substations to alleviate operational constraints or 

limitations resulting from local load growth.  These projects affect transmission and distribution 

facilities within the substation, and may involve adding transformer capacity, switchgear, 

converting to higher voltages, and reconfiguring existing facilities to accommodate increased 
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capacity requirements. 

 

BC Hydro anticipates no aboriginal rights or interests will be impacted by eight of the projects as 

they involve replacing or adding transformers, or converting voltage within existing substations or 

control facilities)(Exhibit B‐10, BCUC 3.3.1.2).  For the Mission Area Reinforcement Project, BC 

Hydro anticipates the Matsqui First Nation may wish to be consulted about this project and it will 

identify any other potentially affected First Nation (Exhibit B‐10, BCUC 3.3.1.2).  No evidence was 

provided during the proceeding related to First Nations consultation. 

 

The Annacis substation reconfiguration project involves adding a tap from the 60L71 circuit to 

provide a second source of power supply from Ingledew to Annacis.  The Commission Panel 

concludes this project is unlikely to impact aboriginal rights or interests as the substation is 

located within a developed, industrialized area.  The Implementation phase funding for the 

Annacis substation reconfiguration is accepted. 

 

The Mission Area Reinforcement project involves expanding the substation from 72 to 100 MVA by 

adding three additional feeder positions, one feeder transfer tie, one 25 kV bus tie breaker and 

constructing a new control building.  To accommodate these changes, the station yard would be 

expanded on to neighbouring empty land owned by BC Hydro, a Crown agent.  The Commission 

Panel concludes the project has the potential to impact aboriginal rights or interests as the use of 

neighbouring land owned by BC Hydro would change to accommodate the substation expansion 

and therefore a duty may arise.  The Commission Panel requires evidence related to First Nation 

consultation before it can approve Implementation phase funding for the project.  The Commission 

Panel directs BCTC provide evidence of consultation with the First Nations asserting aboriginal 

rights in the area of this project, including an assessment of the potential effects of the project on 

assumed aboriginal rights or interests.  The Commission Panel rejects the Sustaining Capital 

expenditure for the Mission Area Reinforcement project and directs BCTC to resubmit its 

application for Implementation phase funding for this project.  The Commission will then assess 

the adequacy of the Crown’s consultation efforts. 
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Five projects (Athaimer substation transformer replacement, Horne Payne230/12kv transformer 

upgrade, North Vancouver substation upgrade, Smithers substation transformer replacement and 

Vanderhoof substation T1 transformer replacement) involve upgrading transformers or replacing 

transformers with higher capacity units to accommodate future load growth.  The Commission 

Panel concludes these projects are unlikely to impact aboriginal rights or interests as the physical 

work is within the existing substations or control facilities (e.g., rewiring transformers or circuit 

breakers and changing distribution connections to operate at a higher voltage).  The 

Implementation phase funding for the Athaimer substation transformer replacement, Horne 

Payne230/12kv transformer upgrade, North Vancouver substation upgrade, Smithers substation 

transformer replacement and Vanderhoof substation T1 transformer replacement projects is 

accepted. 

 

The two voltage conversion projects (Golden substation 12/25 kV conversion and Radium 

substation 12/25kv voltage conversion) involve reinforcing capacity within the existing stations.  

The Commission Panel concludes the two voltage conversion projects are unlikely to impact 

aboriginal rights or interests as the work is within the existing substations.  The implementation 

funding for the Golden substation and the Radium substation 12/25kv voltage conversion 

projects is accepted. 

 

BCTC is seeking approval for implementation funding to undertake two customer‐requested 

projects.  BCTC submits the customer is responsible for First Nations and stakeholder consultation 

(Exhibit B‐10, BCUC 3.3.1.2).  No evidence of First Nations consultation was provided for either 

project. 

 

Load Interconnection Customer A project involves installing a tap structure and disconnect switch 

in circuit 1L204 in the Kamloops area to facilitate the interconnection of a new 138 kV transmission 

line to be constructed by the customer.  BC Hydro anticipates Load Interconnection Customer A will 

require First Nations consultation (Exhibit B‐10, BCUC 3.3.1.2).  The Commission Panel concludes 

that a duty to consult is likely to arise but it does not have any evidence to assess the adequacy of 

BCTC’s BC Hydro’s or the Crown’s consultation efforts with respect to the Load Interconnection 



 
112 
 

Customer A Project.  The Commission Panel directs BCTC provide evidence of consultation with 

potentially affected First Nations and then resubmit its application for Implementation phase 

funding for this project.  The Commission will then assess the adequacy of the Crown’s 

consultation efforts.  For these reasons, the Commission Panel rejects the Growth Capital 

expenditure ‐ Load Interconnection Customer A project. 

 

Load Interconnection Customer B Project involves connecting the customer’s 230 kV transmission 

line to the Kennedy substation.  This requires installing a 230 kV circuit breaker, two disconnect 

switches and associated bus work.  BC Hydro anticipates no First Nation consultation is required 

with respect to the Load Interconnection Customer B (Exhibit B‐10, BCUC 3.3.1.2).  The 

Commission Panel concludes the project is unlikely to impact aboriginal rights or interests as the 

project is located within an existing substation.  The Implementation phase funding for the Load 

Interconnection Customer B Project is accepted. 

 

7.3.2  Sustaining Capital Projects 

 

BCTC is seeking implementation funding for six station programs (auxiliary equipment, circuit 

breakers, other power equipment, protection and control, risk mitigation and telecommunications) 

and five lines programs (cable sustainment, overhead lines life extension, overhead lines 

performance improvements, overhead lines risk mitigation and right of way sustainment).  BCTC 

anticipates no First Nation consultation issues with respect to the six station programs as they 

involve like‐for‐like replacement within existing substations or adding new equipment such as 

security, fire alarms or oil containment systems within existing substations.  (Exhibit B‐10, BCUC 

3.3.1.2)  BCTC anticipates there may be First Nations consultation requirements for some individual 

projects in the overhead lines life extension, overhead lines risk mitigation and right of way 

sustainment programs.  BCTC does not anticipate First Nations consultation requirements with 

respect to the cable sustainment or overhead lines performance improvement programs as these 

programs involve like‐for‐like replacements of existing equipment. 
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The Commission Panel concludes the six station programs and the cable sustainment line 

program are unlikely to impact aboriginal rights or interests as the work associated with these 

programs is within existing stations.  The implementation funding for the six station programs 

and cable sustainment line program is accepted. 

 

The Commission Panel concludes the four line programs (overhead lines life extension, overhead 

lines performance improvements, overhead lines risk mitigation and right of way sustainment) 

have the potential to impact aboriginal rights or interests as the programs involve activities within 

existing rights of ways which may interfere with aboriginal practices and therefore a duty to consult 

may be owed.  The Commission Panel does not have any evidence to assess the adequacy of BCTC’s 

or BC Hydro’s consultation efforts with respect to the four line programs.  The Commission Panel 

directs BCTC to provide evidence of consultation with potentially affected First Nations and then 

resubmit its application for implementation funding for these projects.  The Commission will then 

assess the adequacy of the Crown’s consultation efforts.  For these reasons, the Commission 

Panel rejects the following Sustaining Capital expenditures ‐ overhead life extension, overhead 

lines performance improvements, overhead line risk mitigation and right of way sustainment. 

 

7.3.3  BCTC Capital Projects 

 

BCTC anticipates no First Nations consultation requirements with respect to projects in the BCTC 

capital portfolio as all projects are internal to BCTC facilities and given their nature would not result 

in impacts to First Nations rights (Final Submission, April 17, 2009, pp. 53, para. 161).  These 

projects involve upgrading and replacing office furniture.  The Commission Panel agrees BCTC 

capital projects do not trigger a duty to consult First Nations given the nature of the projects.  

The expenditures are accepted as set out in Section 6.0 and in Appendix C. 
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8.0  SUMMARY OF DIRECTIVES & DETERMINATIONS 

 

This summary is provided for the convenience of readers.  In the event of any difference between 

the Directions in this Summary and those in the body of the Decision, the wording in the Decision 

shall prevail. 

 

British Columbia Transmission Corporation 

  Directive  Page

1. 

The Commission Panel directs BCTC to adjust the timing of future Capital Plan 
Applications to accommodate the time necessary for review.  Accordingly, the 
Commission Panel directs that all future applications be filed no later than 
September 15 of the calendar year prior to the fiscal year to which the Capital 
Application is to apply. 

8

2. 

The Commission Panel directs BCTC to continue development of the Sustaining Price 
Index and expects a further report or working model is to be provided in 
conjunction with the next Capital Plan Application.  In the meantime, the 
Commission Panel directs that the current practice of relying upon the BC 
Consumers Price Index for inflation rate guidance on the Sustaining Capital portfolio 
be continued. 

11

3. 

The Commission Panel directs BCTC to submit a plan to the Commission within 90 
days after the date of this Decision, detailing the initiatives that it is implementing to 
bring about improvements in what it describes as the priority areas of estimating, 
project controls, project teams and commercial management and resource 
management. 

14

4. 

Where a project has been delayed and will not be started within the approved 
Capital Plan period and is expected to exceed the upper limit of the cost estimate, 
the Commission Panel directs that the project be resubmitted for approval in the 
subsequent capital plan. 

15

5. 
The Commission Panel directs BCTC to establish programs to address the lack of 
accuracy of project cost estimates and report on progress made with the filing of 
the next Capital Plan application. 

15
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6 

The Commission Panel directs BCTC to review if the $50 million CPCN threshold with 
respect to BC Hydro’s net assets, BC Hydro’s net transmission assets and BCTC’s net 
assets is still appropriate for the Growth, Sustaining and BCTC Capital portfolios and 
include a report in its next Capital Plan. 

17

7.  For compliance with previous Commission directives, see Section 3.1.   21‐24 

8. 
The Commission Panel does not grant relief from Directives 8 and 11 from Order G‐
69‐07. 

26

9. 
The Commission Panel denies the relief sought from Directives 16 and 34 from 
Order G‐69‐07 and Directive 37 from Order G‐91‐05  

26

10. 

The Commission Panel denies BCTC’s request to be relieved of the requirement to 
specifically identify whether any capital projects are driven by the need to conform 
to Section I.A.M2, or its current equivalent in the NERC Reliability Standards, during 
maintenance outages. 

27

11. 

The Commission Panel directs BCTC, upon receipt of the July 2009 Distribution 
Substation load forecast, to review and provide an update within 90 days of this 
Decision to the Commission of upcoming projects and the impact of any load 
forecast changes. 

31

12. 

The Commission Panel approves a maximum of $10 million in definition funding for 
IPP‐driven Transmission Expansion Policy projects; however, the Commission Panel 
directs the proper allocation of these expenditures to be addressed by BCTC in the 
next Revenue Requirements Application. 

34

13. 

The Commission Panel finds that contingency could be expected to be spent but 
directs BCTC  to establish and file a formal policy for portfolio and project cost 
contingency and manage contingency throughout the project and to formally report 
contingency drawdowns on its Growth Capital portfolio (actual versus planned) for 
F2010 and F2011 in its next Capital Plan. 

37

14. 

The Commission Panel directs BCTC to file a report, within 90 days of this Decision 
being issued, on the incremental percentage cost increase of using earned value 
reporting when performed on capital projects between $10 million and $50 million 
and on CPCN projects equal to or greater than $50 million through $400 million. 

38

15. 

The Commission Panel directs BCTC to work with BC Hydro to either accept its 
proposal to have either BCTC or BC Hydro seek regulatory approval for the entire 
SDA project or develop an alternative resolution to the problem and report back to 
the Commission within 90 days of this Decision. 

40
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16. 

The Commission Panel directs BCTC to post, on its public website, a listing of 
upcoming meetings with neighbouring systems and subregional planning groups to 
which it has been invited or is planning to send a representative as well as electronic 
copies of non‐confidential information it may present or receive at such meetings. 

40

17. 

The Commission Panel accepts the Growth Capital expenditure schedule as set out 
in Appendix A of the Decision to be in the public interest subject to: satisfaction of 
the adequacy of BCTC’s duty to consult the potentially affected First Nations; 
Commission approval of BC Hydro’s Substation Distribution Asset portion of the 
Growth Capital projects; and BCTC filing, upon receipt of the July 2009 Distribution 
Substation forecast, an update to the Commission detailing upcoming projects and 
the impact of any load forecast changes within 90 days of issuance of this Decision. 

52

18. 

In future Capital Plan applications, the Commission Panel directs BCTC to identify 
more clearly those Growth Capital projects or expenditures that are not required for 
BC Hydro’s Base Resource Plan but rather are driven by BC Hydro’s approved or 
pending CRPs. 

For CRP‐driven projects, the Commission Panel directs BCTC to provide clear 
rationale for proceeding with those expenditures. 

53

19. 

The Commission Panel directs BCTC to submit to the Commission for review the 
Asset Health Index report as soon as it is completed, and no later than March 31, 
2011.  If the Asset Health Index report is not included as part of the next Capital Plan 
application, the Commission Panel directs BCTC to provide in the next Capital Plan 
application a summary assessment of the general trend of asset health, and a 
detailed explanation of how this leading indicator is being used as an input to the 
Sustainment Investment Model. 

61

20. 

The Commission Panel determines BCTC should continue to use the Sustainment 
Investment Model to suggest the expenditure level for the base Sustaining Capital 
portfolio for asset maintenance, and directs BCTC to provide separate and 
additional justification for exceptional projects within the Sustaining Capital 
portfolio driven by risk mitigation objectives, performance enhancement objectives, 
or Third Party requests. 

67

21. 

The Commission Panel directs BCTC to hold a workshop with Commission Staff and 
stakeholders prior to the next and each future Capital Plan application that reviews 
the current methodology, inputs, outputs, and validation of the Sustainment 
Investment Model. 

68
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22. 

The Commission Panel determines that the projects addressed by the Stations Risk 
Mitigation program are not driven by the same considerations that apply to the 
output of the Sustainment Investment Model, and therefore, the proposed 
expenditures of $7.1 million and $7.4 million in F2010 and F2011 respectively on the 
Stations Risk Mitigation program category fall outside the suggested investment 
level provided by the Sustainment Investment Model. 

73

23. 

The Commission Panel determines the projects addressed by the Overhead Lines 
Performance Improvements program are not driven by the same considerations 
that apply to the output of the Sustainment Investment Model, and therefore, the 
proposed expenditures of $4.8 million and $2.1 million in F2010 and F2011 
respectively on the Overhead Lines Performance Improvements program category 
fall outside the suggested baseline asset maintenance investment level provided by 
the Sustainment Investment Model. 

76

24. 

The Commission Panel determines the projects addressed by the Overhead Lines 
Risk Mitigation program, with the exception of those addressing end‐of‐life 
conductors, are not driven by the same considerations that apply to the output of 
the Sustainment Investment Model, and therefore, the proposed expenditures of 
$8.7 million and $12.6 million in F2010 and F2011 respectively on the Overhead 
Lines Risk Mitigation program category, with the exception of those addressing end‐
of‐life conductors, fall outside the suggested baseline asset maintenance investment 
level provided by the Sustainment Investment Model. 

77

25. 

The Commission Panel rejects the request for approval of F2008 and F2009 
Emergency Capital expenditures, and directs BCTC to use the following procedure 
for approval, recovery and reporting of Emergency Capital expenditures: 

• Seek approval for Emergency Capital expenditures by separate application to 
the Commission following the end of the fiscal year, including a detailed 
description or report to support the incurred expenditures. 

• If the Emergency Capital expenditures are subsequently approved by the 
Commission, seek recovery of expenditures in the next Revenue 
Requirements application. 

• Continue to report approved Emergency Capital expenditures as directed in 
previous Decisions. 

Consistent with the determination above, the Commission Panel rejects the request 
for approval of the $0.7 million of committed F2010 Emergency Capital 
expenditures. 

78
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26. 

The Commission Panel directs BCTC to separately report the status of Third Party 
funded projects in future Capital Plan applications, but to not include the 
expenditure amount as part of the past actual, the requested, or the future forecast 
Sustaining Capital portfolios. 

80

27. 

With respect to Third Party requested projects in the Sustaining Capital portfolio for 
which there is no accompanying Third Party funding, the Commission Panel 
determines the cost of such projects shall be borne within the amount suggested by 
the Sustainment Investment Model unless BCTC makes an application with separate 
justification for alternative treatment. 

80

28. 

The Commission Panel directs BCTC to provide a clear demonstration of how the 
expected effect of early replacement of assets resulting in a reduction in the 
forecast core Sustaining Capital budgets is adequately reflected within the operation 
of the Sustainment Investment Model in its next Capital Plan application. 

86

29. 

The Commission Panel determines core Sustaining Capital expenditures as 
suggested by the Sustainment Investment Model of $93.1 million and $95.0 million 
in F2010 and F2011 respectively are in the public interest.  

In addition to the core Sustaining Capital expenditures, the Commission Panel also 
finds amounts for the exceptional projects within Stations Risk Mitigation, Overhead 
Lines Performance Improvement, and Overhead Lines Risk Mitigation, totalling 
$20.6 million and $22.1 million in F2010 and F2011, respectively, are in the public 
interest.   

86/87

30. 

Given the relatively small difference between the Commission Panel’s calculation 
and BCTC’s adjusted request, the Commission Panel reluctantly accepts BCTC’s 
adjusted request for Sustaining Capital requirement, subject to further modification 
for specific programs related to BCTC’s duty to consult First Nations, as outlined in 
Section 7.0 of the Decision and further detailed in Appendix B. 

88

31. 

The F2006 project comments state that the Computer Desktop Software Upgrade is 
expected to repeat every 4‐5 years; therefore the TDS4 project does not qualify as 
non‐routine or non‐recurring and the expenditure is accordingly rejected as an 
Exceptional Project. 

101

32. 

As outlined in Appendix C, the Commission Panel approves BCTC’s proposed 
Formulaic Approach, which would result in Base Program expenditures of $8.7 
million in F2010 increasing by inflation (BCCPI) thereafter, not including Exceptional 
Projects.  The Commission Panel also accepts BCTC Base Program expenditure of 
$9.0 million in F2011, based on baseline spending from the last four fiscal years. 

101
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33. 

The Commission Panel directs BCTC to continue line‐by‐line reporting using the 
BCUC Uniform System of Accounts and listing of each individual BCTC Capital project 
in its RRAs.  The Commission Panel directs BCTC to provide Definition Phase project 
costs and variances on a project by project basis in its next RRA. 

102

34. 

Given the Formulaic Approach is new, the Commission may review the Formulaic 
Approach in the next Capital Plan application and the Commission Panel therefore 
directs BCTC to file a summary of approved versus actual BCTC Capital expenditures 
for F2010 and F2011 as part of its next Capital Plan application. 

102

35. 

Given previous Intervenor concerns regarding cost overruns related to Information 
Technology projects and the forecast $10.1 million cost of the MOD project, the 
Commission Panel directs BCTC to apply for a CPCN for the MOD project (Order 
G‐103‐04, Appendix A, F2005 TSCP Decision, p. 39) and rejects the $97,000 for 
F2010 wesTTrans Upgrade. 

102

36. 

The Commission Panel agrees the assessment of the adequacy of First Nations 
consultation should be considered when BCTC files further evidence of First Nations 
consultation in its CPCN applications for the Dawson Creek Area Reinforcement and 
5L71/72 Series Compensation projects.  The Commission Panel notes the Definition 
Phase funding includes funding for First Nations consultation activities.  The 
Definition Phase funding is accepted. 

106

37. 

The Commission Panel agrees the adequacy of Crown consultation with First Nations 
should be assessed when BCTC seeks approval for Implementation phase 
expenditures for the Courtenay Area Reinforcement, Fraser Valley West Area 
Reinforcement and Westbank 138 kV System Reinforcement and the Transmission 
Expansion Policy Future projects.  The Commission Panel notes the Definition Phase 
funding includes funding for First Nations consultation activities.  The Definition 
Phase funding is accepted. 

107

38. 

The Commission Panel agrees expenditures related to RAS are unlikely to impact 
aboriginal rights or interests.  Therefore the Commission has determined that it 
need not assess the adequacy of Crown consultation with First Nations related to 
this expenditure.  The RAS funding is accepted. 

108

39. 

The Commission Panel concludes the 2L39 Como Lake Loop project is unlikely to 
impact aboriginal rights or interests as the transmission circuit is in a developed area 
and in close proximity to the substation.  The implementation funding for this 
project is accepted. 

109
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40. 

With respect to the 60L19 Re‐conductor and Atchelitz Area Reinforcement projects, 
the Commission directs BCTC to identify Definition Phase funding level; and provide 
evidence of consultation of potentially affected First Nations in the area of these 
projects, including an assessment of the potential effects of the project on assumed 
aboriginal rights or interests. The Commission Panel directs BCTC then resubmit its 
application for Definition and Implementation phase funding for these projects.  The 
Commission will then assess the adequacy of the Crown’s consultation efforts. 

109

41. 

The Commission Panel concludes this project is unlikely to impact aboriginal rights 
or interests as the substation is located within a developed, industrialized area.  The 
Implementation phase funding for the Annacis substation reconfiguration is 
accepted. 

110

42. 

The Commission Panel directs BCTC provide evidence of consultation with the First 
Nations asserting aboriginal rights in the area of this project, including an 
assessment of the potential effects of the project on assumed aboriginal rights or 
interests.  The Commission Panel rejects the Sustaining Capital expenditure for the 
Mission Area Reinfocement project and directs BCTC to resubmit its application for 
Implementation phase funding for this project.  The Commission will then assess the 
adequacy of the Crown’s consultation efforts. 

110

43. 

The Implementation phase funding for the Athaimer substation transformer 
replacement, Horne Payne230/12kv transformer upgrade, North Vancouver 
substation upgrade, Smithers substation transformer replacement and Vanderhoof 
substation T1 transformer replacement projects is accepted. 

111

44. 
The implementation funding for the Golden substation and the Radium substation 
12/25kv voltage conversion projects is accepted. 

111

45. 

The Commission Panel directs BCTC provide evidence of consultation with 
potentially affected First Nations and then resubmit its application for 
Implementation phase funding for the Load Interconnection Customer A Project.  
The Commission will then assess the adequacy of the Crown’s consultation efforts.  
For these reasons, the Commission Panel rejects the Growth Capital expenditure ‐ 
Load Interconnection Customer A project. 

112

46. 
The Commission Panel concludes the project is unlikely to impact aboriginal rights or 
interests as the project is located within an existing substation.  The Implementation 
phase funding for the Load Interconnection Customer B Project is accepted. 

112
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47. 

The Commission Panel concludes the six station programs and the cable 
sustainment line program are unlikely to impact aboriginal rights or interests as the 
work associated with these programs is within existing stations.  The 
implementation funding for the six station programs and cable sustainment line 
program is accepted. 

113

48. 

The Commission Panel directs BCTC to provide evidence of consultation with 
potentially affected First Nations and then resubmit its application for 
implementation funding for the four line programs.  The Commission will then 
assess the adequacy of the Crown’s consultation efforts. For these reasons, the 
Commission Panel rejects the following Sustaining Capital expenditures ‐ overhead 
life extension, overhead lines performance improvements, overhead line risk 
mitigation and right of way sustainment. 

113

49. 
The Commission Panel agrees BCTC capital projects do not trigger a duty to consult 
First Nations given the nature of the projects.  The expenditures are accepted as set 
out in Section 6.0 and in Appendix C. 

113
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BRIT I SH  COLUMBIA  

UTIL IT I ES  COMMISS ION  
 
 
  ORDER  
  NUMBER   G‐87‐09 
 

IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 

 
and 
 

An Application by British Columbia Transmission Corporation 
for Approval of a 

Transmission System Capital Plan F2010 and F2011 
 
 
BEFORE:  L.A. O’Hara, Panel Chair and Commissioner 
  D.A. Cote, Commissioner  July 13, 2009 
 

O  R  D  E  R 
 
WHEREAS: 
 
A.  Commission Order G‐107‐08 dated June 26, 2008 responded to the British Columbia Transmission 

Corporation (“BCTC”) F2009 to F2018 Transmission System Capital Plan; and 
 
B.  BCTC filed its F2010 and F2011 Transmission System Capital Plan (“F2010 Capital Plan”) dated 21 November 

2008 pursuant to Sections 44.2 and 45(6) of the Utilities Commission Act (“Act”); and 
 
C.  BCTC in the filing applies for an Order which states that the Commission accepts the expenditure schedules 

identified in the F2010 Capital Plan pursuant to Section 44.2(3) of the Act, that the F2010 Capital Plan meets 
the requirements of Section 45(6) of the Act, and that BCTC is exempted from certain Commission Directives 
identified in the F2010 Capital Plan or these Directives are modified; and 

 
D.  On December 8, 2008, the Commission, by Order G‐179‐08, established a written public hearing process and 

Regulatory Timetable for the review of the Application; and 
 
E.   The written review process, including three rounds of Information Requests took place during January to 

March 2009; and 
 
F.  The Written Argument phase of the proceeding was completed when BCTC filed its Reply Submission on 

April 1, 2009; and 
 
G.  The Commission Panel has considered the Application, evidence, and submissions of Intervenors and the 

Applicant, and the Court of Appeal decisions in Carrier Sekani Tribal Council v. British Columbia (Utilities 
Commission) 2009 BCCA 67 and Kwikwetlem First Nation v. British Columbia (Utilities Commission) 2009 
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BRIT I SH  COLUMBIA  

UTIL IT I ES  COMMISS ION  
 
 
  ORDER  
  NUMBER   G‐87‐09 
 

BCCA 68. 
 
NOW THEREFORE pursuant to section 44.2 of the Act, the Commission, by this order and the attached Reasons 

for Decision, determines as follows: 

 
1.  The following expenditure schedules as set out in the Decision are accepted: 
 

(a) Growth Capital expenditures as set out in the Decision and listed in Appendix A to the Decision; 

(b) Sustaining Capital expenditures as set out in the Decision and listed in Appendix B to the 
Decision; and  

(c) BCTC Capital Expenditures as set out in the Decision and listed in Appendix C to the Decision. 

 

2.  The following expenditure schedules as set out in the Decision are rejected: 
 
(a) Emergency capital expenditures for F2008 and F2009 as set out in the Decision;  

(b)  Emergency capital expenditures for F2010 as set out in the Decision and listed in Appendix B to the 
Decision;  

(c) Third party requested projects that are third party funded as set out in the Decision and listed in 
Appendix B to the Decision, and 

(d) Growth Capital expenditures – 60L19 Reconductor, Atchelitz Area Reinforcement, Mission Area 
Reinforcement, and Load Interconnection Customer A as set out in the Decision and listed in 
Appendix A to the Decision with the right of BCTC to re‐apply for approval. 

(e)  Sustaining Capital expenditures ‐ overhead life extension, overhead lines performance improvement, 
overhead lines risk mitigation, and right‐of‐way sustainment programs as set out in the Decision and 
listed in Appendix B to the Decision with the right of BCTC to re‐apply for approval. 

(f) BCTC Capital expenditures of $10.1 million for the MOD project and TDS4 expenditures of $1.85 
million as an Exceptional Project. 

 

3.  The Application subject to the qualifications above meets the requirements of Section 45(6) of the Act. 
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Orders/G‐87‐09_BCTC F2010‐2011 TSCP Reasons for Decision 

 
BRIT I SH  COLUMBIA  

UTIL IT I ES  COMMISS ION  
 
 
  ORDER  
  NUMBER   G‐87‐09 
 

 

4.  Pursuant to sections 88(2) and/or 99 of the Act, the Commission denies BCTC relief from the Commission 
Directives indicated in Sections 5.3, 7.5 and 9.2.13 of the Application. 

 
5.  BCTC is directed to comply with all determinations and directives set out in the Reasons for Decision. 
 
 
 
DATED at the City of Vancouver, in the Province of British Columbia, this            13th             day of July 2009. 
 
  BY ORDER 
 
  Original Signed By: 
 
  L.A. O’Hara 
  Panel Chair and Commissioner 
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Growth Capital Expenditures Accepted 

 

Cash Flow by Fiscal Year from Table 5‐1 
($ thousands) 

SDA 
% 

In‐Service 
Date 

Estimate Accuracy  Total 
Funding 
Approved 

Lower 
Bound 

Upper Bound 

           ($000’s)  ($000’s)  ($000’s) 
Projects for Approval, Section 5.5.1.1 (Table 
5‐1, Rows 13 and 14) 

             

5L71/5L72 Series Compensation Project ‐ 
Definition 

0  Oct‐13  ‐20%  50%  1,977  ‐  ‐ 

RAS ‐ Provision for Unidentified Additions  0  Mar‐11  NA ‐ 
ALLOWANCE 

  1,000  ‐  ‐ 

           2,977     
Regional System Reinforcements, Section 
5.5.2 (Table 5‐1, Rows 34‐41) 

             

2L39 Como Lake Loop  0  Aug‐11  ‐15%  35%  6,060  5,151  8,181 
60L19 – Reconductor  NOTE 1  0  Oct‐10  ‐30%  30%  ‐  ‐  ‐ 
Atchelitz Area Reinforcement NOTE 1  80  Oct‐11  ‐15%  35%  ‐  ‐  ‐ 
Courtenay Area Reinforcement ‐ Definition  95  Oct‐13  ‐20%  50%  1,800  ‐  ‐ 
Dawson Creek Area Reinforcement ‐ 
Definition  

0  Oct‐13  ‐50%  100%  3,000  ‐  ‐ 

Fraser Valley West Area Reinforcement ‐ 
Definition  

75  Mar‐12  ‐50%  100%  1,500  ‐  ‐ 

TEP Future Projects ‐ Definition   0  Mar‐11  NA ‐ 
ALLOWANCE 

  10,000  ‐  ‐ 

Westbank 138 kV System Reinforcement ‐ 
Definition 

0  Oct‐14  ‐50%  100%  1,500  ‐  ‐ 

           23,860     
Station Expansion and Modifications, Section 
5.5.3 (Table 5‐1, Rows 76‐84) 

             

Annacis Substation Reconfiguration  0  May‐10  ‐15%  35%  1,523  1,295  2,056 
Athalmer Substation Transformer 
Replacement 

84  Oct‐11  ‐15%  35%  1,565  1,330  2,112 

Golden Substation 12/25 kV Voltage 
Conversion 

71  Oct‐10  ‐15%  35%  1,204  1,024  1,626 

Horne Payne 230/12kV Transformer Upgrade  90  Oct‐12  ‐15%  35%  1,441  1,225  1,946 
Mission Area Reinforcement NOTE 1  83  Oct‐10  ‐15%  35%  ‐  ‐  ‐ 



 
APPENDIX A 
Page 2 of 2 

Growth Capital Expenditures Accepted (Con’t) 

 

Cash Flow by Fiscal Year from Table 5‐1 
($ thousands) 

SDA 
% 

In‐Service 
Date 

Estimate Accuracy  Total 
Funding 
Approved 

Lower 
Bound 

Upper Bound 

           ($000’s)  ($000’s)  ($000’s) 
North Vancouver Substation Upgrade  76  Dec‐11  ‐10%  10%  10,116  9,104  11,128 
Radium Substation ‐ 12/25 kV Voltage 
Conversion 

67  Oct‐10  ‐15%  35%  1,516  1,289  2,047 

Smithers Substation ‐ Transformer 
Replacement 

62  Nov‐10  ‐10%  10%  1,772  1,594  1,949 

Vanderhoof Substation T1 Transformer 
Replacement 

71  Oct‐11  ‐15%  35%  1,966  1,672  2,655 

           21,104  ‐  ‐ 
                
Customer Requested Projects, Section 5.5.4 
(Table 5‐1, Rows 104 and 105) 

             

Load Interconnection Customer A NOTE 1  0  Mar‐10  ‐15%  30%  ‐  ‐  ‐ 
Load Interconnection Customer B  0  Dec‐10  ‐25%  25%  3,676  2,757  4,595 
           3,676  ‐  ‐ 
                

Accepted Growth Capital Expenditures ‐ 
Growth Capital Portfolio  

        51,617  ‐  ‐ 

 
Notes: 
1.  Growth Capital expenditures rejected because of First Nation consultation issues – 60L19 Reconductor, Atchelitz Area Reinforcement, Mission 

Area Reinforcement and Load Customer A. 
2.  The numerical differences between text and table are rounding errors and the table takes precedence. 
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Sustaining Capital Expenditures Accepted 

 
 Sustaining Capital Portfolio $'000 (Escalated)  F2010  F2011  Comments 
 ($'000)   ($'000)     
 STATIONS     

1  Auxiliary Equipment For Approval   
 Annual Program  7,450 7,261  
 Total for Auxiliary Equipment  7,450 7,261  
2  Circuit Breakers For Approval   
 Annual Program  28,430 37,976  
 Total for Circuit Breakers  28,430 37,976  
3  Other Power Equipment For Approval   
 Annual Program  8,901 6,358  
 Total for Other Power Equipment  8,901 6,358  
4  Protection and Control For Approval   
 Annual Program  14,131 10,931  
 Third Party Requested Projects  2,575 1,778  
 Total for Protection and Control  16,706 12,709  
5  Risk Mitigation For Approval   
 Annual Program  7,137 7,408  
 Total for Risk Mitigation  7,137 7,408  
6  Telecommunications For Approval   
 Annual Program  5,373 4,409  
 Total for Telecommunications  5,373 4,409  

 TOTAL Stations  73,997 76,121  
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Sustaining Capital Expenditures Accepted (Con’t) 

 
 TRANSMISSION   

1  Cable Sustainment For Approval   
 Annual Program  5,254 4,852  
 Total for Cable Sustainment  5,254 4,852  
2  OH Lines Life Extension For Approval   
 Annual Program  16,017 16,366  
 Total OH Lines Life Extension  16,017 16,366 Adequacy Issues 
3  OH Lines Performance Improvement For 

Approval 
 

  Annual Program  4,793 2,145  
  Total OH Lines Performance Improvement  4,793 2,145 Adequacy Issues 
4  OH Lines Risk Mitigation For Approval   
  Annual Program  8,663 12,637  
  Total for OH Lines Risk Mitigation  8,663 12,637 Adequacy Issues 
5  Right‐of‐Way Sustainment For Approval   
  Annual Program  8,129 7,914  
  Third Party Requested Projects  2,191 2,235  
  Total for ROW Sustainment  10,320 10,149 Adequacy Issues 

  SUBTOTAL Transmission  45,047 46,149  
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Sustaining Capital Expenditures Accepted (Con’t) 

 
 SUBTOTAL Requested SUSTAINING 
PORTFOLIO (before adjustments) 

119,044 122,270 Requested 

 Less EMERGENCY CAPITAL ‐700 0 Rejected Note 1 
 Less THIRD PARTY REQUESTED ‐2,191 ‐2,235 Rejected 
 SUBTOTAL SUSTAINING PORTFOLIO Adjusted  116,153 120,035 Adjusted 

 Less FN Adequacy Adjustments ‐37,602 ‐39,062 Rejected (FN) Note 2 
 TOTAL SUSTAINING PORTFOLIO  78,551 80,973 Accepted 

Notes: 
1. Rejected as not part of the Sustaining Capital expenditures. Resubmit as per Master Agreement. 
2. Rejected Sustaining Capital expenditures ‐ overhead life extension, overhead lines performance improvement, overhead 

lines risk mitigation, and right‐of‐way sustainment programs because of First Nation consultation issues. 
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BCTC Capital Expenditures Accepted 

 
BCTC Capital Portfolio  IS Date   Project 

Total 
($'000)  

F2010 
($'000)  

F2011 
($'000)  

For Approval 
Base Program   12,425 3,666 8,959
IFRS Financial System Project   Mar 2010 1,249 1,249 0

Total BCTC Capital Portfolio Accepted 13,674 4,915 8,959
 
 
Note: 
 

• The TDS4 Upgrade is rejected as an Exceptional Program and is to be included in the Base Program. 
 
• The unapproved MOD project will be submitted as a CPCN and if the CPCN is denied the $97,000 for wesTTrans will be 

accepted. 
 

• The $8.7 million Base Program for F2010 is comprised of $5.1 million previously approved and the $3.6 million incremental 
expenditure. 
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The Regulatory Process 

 

By letter dated December 1, 2008 the Commission established the Panel for the review 

of the BCTC Transmission System Capital Plan F2010 and F2011 Application (Exhibit A‐1). 

 

By Letter dated December 8, 2008 and Order G‐179‐08 the Commission established a 

Regulatory Timetable and Notice of Written Public Hearing.  The Order established the 

following Regulatory Timetable:  

 
ACTION  DATE (2008 & 2009) 

Intervenor and Interested Party Registrations 
Friday, December 19 

Commission Information Request No. 1 
Friday, January 16 

Participant Assistance/Cost Award Budget Submissions 
Tuesday, January 20 

Intervenor Information Request No. 1 
Friday, January 23 

BCTC Response to Commission and Intervenor Information Requests 
No. 1  

Friday, February 6 

Commission and Intervenor Information Requests No. 2  Wednesday, February 18 

BCTC Response to Commission and Intervenor Information Requests 
No. 2 

Wednesday, March 4 

BCTC Final Submission 
Wednesday, March 11 

Intervenor Final Submission 
Wednesday, March 18 

BCTC Reply Submission  Wednesday, March 25 
 

 

By letters dated: 

• March 6, 2009 and pursuant to the February 18, 2009 Court of Appeal decisions 

in Kwikwetlem First Nation v. British Columbia Utilities Commission, 2009 BCCA 

68 and Carrier Sekani Tribal Council v. British Columbia Utilities Commission, 
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2009 BCCA 67, the Commission issued Order G‐19‐09 amending the Regulatory 

Timetable (Exhibit A‐5). 

 

• April 8, 2009 and the Commission amended the Regulatory Timetable extending 

the filing dates for Submissions as follows: 

 
ACTION    DATES  (2009)

BCTC Final Submission  Friday, April 17

Intervenor Final Submission  Monday, April 27

BCTC Reply Submission  Monday, May 4

 
(Exhibit A‐7). 

 

The Commission received Final Submissions from: 

• BCTC on April 17, 2009, 

• BCOAPO on April 24, 2009, 

• CEC on April 27, 2009 and CEC revised Final Submission on April 27, 2009, 

• BC Hydro on April 24, 2009, 

• JIESC on April 27, 2009, and 

• IPPBC on April 28, 2009. 

 

BCTC submitted its Reply Submission responding to final submissions of BC Hydro, 

BCOAPO, CEC, IPPBC, and JIESC on May 04, 2009. 
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List of Intervenors 

 
J. SOFIELD 
 

British Columbia Hydro and Power Authority 

J. QUAIL 
B. HARPER 
 

B.C. Old Age Pensioners' Organization, et al 
 

C. WEAFER 
 

Commercial Energy Consumers of British Columbia 

R. LEGGE 
 

Plutonic Power Corporation 
 

H. KAROW 
 

Coalition to Reduce Electropollution 

R.E. MILLER 
 

Town of Golden and Area Initiatives Society 

B. WALLACE 
D. POTTS 
L.G. GUENTHER 
 

Joint Industry Electricity Steering Committee 

G. MACINTYRE 
 

Columbia Power Corporation 

K. LAIL 
 

EPCOR Utilities Inc. 

D. AUSTIN 
S. DAVIS 
 

Independent Power Producers Association of BC 

T. LOSKI 
 

Terasen Gas 
 

M. WALSH 
 

Selkirk Power Company Ltd. 
 

W. ANDREWS 
 

B.C. Sustainable Energy Association 
Sierra Club Of Canada, B.C. Chapter 
 

R. TENNANT 
 

Vanport Sterilizers Inc. 
 

 
 
 



 



 
APPENDIX F 
Page 1 of 4 

 
IN THE MATTER OF 

the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 
 

and 
 

British Columbia Transmission Corporation 
Transmission System Capital Plan F2010 and F2011 

 

EXHIBIT LIST 

 
Exhibit No.  Description 
 
COMMISSION DOCUMENTS 
 
A‐1  Letter dated December 1, 2008 establishing the Panel for the review of the 

Transmission System Capital Plan F2010 and F2011 Application 

A‐2  Letter dated December 8, 2008 and Order G‐179‐08 establishing a Regulatory 
Timetable and Notice of Written Public Hearing 

A‐3  Letter dated January 16, 2009 issuing Commission Information Request No. 1 to 
BCTC 

A‐4  Letter dated February 18, 2009 and Commission Information Request No. 2 

A‐5  Letter dated March 6, 2009 and Order G‐19‐09 issuing an amended Regulatory 
Timetable 

A‐6  Letter dated March 10, 2009 BCUC IR‐3 

A‐7  Letter dated April 8, 2009 and amended Regulatory Timetable extending the filing 
dates for Submissions 

 
APPLICANT DOCUMENTS 
 
B‐1  Letter dated November 21, 2008 filing the application for the Transmission System 

Capital Plan for F2010 and F2011 

B‐2  Letter dated December 4, 2008 filing Errata to the application for the Transmission 
System Capital Plan for F2010 and F2011 

B‐3  Letter dated December 9, 2008 issuing an invitation to attend the December 18, 
2008 Workshop 
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Exhibit No.  Description 
 
 
B‐4  Letter dated December 22, 2008 issuing media Notice and publication schedule 

B‐5  Letter dated December 23, 2008 filing material from December 18, 2008 Workshop 

B‐6  Letter dated February 6, 2009 filing Information Requests Responses to the 
Commission and Registered Intervenors 

B‐6‐1  CONFIDENTIAL – Letter dated February 6, 2009 filing confidential responses to 
Commission Information Requests 

B‐7  Letter Received February 20, 2009 Errata ‐ Response to JIESC IR‐1 

B‐8  Letter Received March 04, 2009 BCTC IR No. 2 Responses 

B‐8‐1  CONFIDENTIAL – Letter dated March 04, 2009 BCTC IR No. 2 Responses 

B‐9  Letter dated April 01, 2009 BCTC request  filing deadline for Final Submission be 
extended two days to April 17, 2009 and that the filing deadlines for the Intervenor 
Final Submission and BCTC Reply Submission be extended to April 24, and May 1, 
2009 respectively.  

B‐10  Letter dated April 08, 2009 BCTC responses to BCUC IR No.3 and BCOAPO IR No.3 

 
INTERVENOR DOCUMENTS 
 
C1‐1  BRITISH COLUMBIA HYDRO AND POWER AUTHORITY (BC HYDRO) – Web registration dated 

December 9, 2008 requesting Intervenor status 

C1‐2  Letter dated February 18, 2009 BCH‐responce_IR‐1 to BCTC 

 
C2‐1  BC OLD AGE PENSIONERS ORGANIZATION ET AL. (BCOAPO) – Letter dated December 9, 

2008 from the British Columbia Public Interest Advocacy Centre requesting 
Intervenor status on behalf of its client, BCOAPO 

C2‐2  Letter dated January 23, 2009 filing Information Request No. 1 to BCTC 

C2‐3  Letter dated February 18, 2009  Information Request No. 2 to BCTC 

C2‐4  Letter dated March 16, 2009  BCAPO IR No. 3 
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Exhibit No.  Description 
 
C3‐1  COMMERCIAL ENERGY CONSUMERS OF BRITISH COLUMBIA (CEC) – Letter dated December 

11, 2008 from Christopher Weafer, Owen‐Bird, Counsel requesting Intervenor 
status 

C4‐1  PLUTONIC POWER CORPORATION (PPC) – Letter dated December 11,2008 from Rupert 
Legge requesting Intervenor status 

 
C5‐1  COALITION TO REDUCE ELECTROPOLLUTION (CORE) – Letter dated December 17, 2008 

from Hans Karow requesting Intervenor status 

C5‐2  Letter dated January 23, 2009 issuing Information Request No. 1 to BCTC 

C5‐3  Letter dated February 18, 2009 BCTC response to KAROW_IR‐2 

 
C6‐1  GOLDEN AND AREA COMMUNITY ECONOMIC DEVELOPMENT SOCIETY (GACEDS) – Email dated 

December 18, 2008 from Rob Miller requesting Intervenor status 

 
C7‐1  JOINT INDUSTRY ELECTRICITY STEERING COMMITTEE (JIESC) – Letter dated December 17, 

2008 from Brian Wallace, Bull Housser & Tupper, requesting Intervenor status 

C7‐2  Letter dated January 23, 2009 issuing Information Request No. 1 to BCTC 

 
C8‐1  COLUMBIA POWER CORPORATION – Web registration from Glenn MacIntyre requesting 

Intervenor status 

C9‐1  EPCOR UTILITIES INC. – Web registration from Kelly Lail, counsel, requesting 
Intervenor status 

 
C10‐1  INDEPENDENT POWER PRODUCERS ASSOCIATION OF BRITISH COLUMBIA (IPPBC) – Letter dated 

December 19, 2008 from David Austin, requesting Intervenor status 
 

C10‐2  Letter dated January 23, 2009 issuing Information Request No. 1 to BCTC 

C10‐3  Letter dated February 18, 2009 IPPBC response‐to IR‐2 

C10‐4  Letter dated April 01, 2009 Via Email supporting extension to Final Submissions 

C10‐5  Letter dated April 2, 2009 concerns with amending timetable 
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C11‐1  TERASEN UTILITIES (Terasen Gas Inc., Terasen Gas (Vancouver Island) Inc., Terasen 

Gas (Whistler) Inc.) – Letter dated December 19, 2008 from Tom Loski requesting 
Intervenor status 

C12‐1  SELKIRK POWER COMPANY LTD. – Letter dated December 22, 2008 request for 
Registered Intervenor status 

C13‐1  BC SUSTAINABLE ENERGY ASSOCIATION, SIERRA CLUB OF BRITISH COLUMBIA (BCSEA)  – Letter 
dated December 23, 2008 request for Registered Intervenor status 

 
C14‐1  VANPORT STERILIZERS INC. (VANPORT)  – Letter dated December 29, 2008 request for 

Registered Intervenor status 

C14‐2  Letter dated January 23, 2009 issuing Information Request No. 1 to BCTC 

 
INTERESTED PARTY DOCUMENTS 
 
D‐1  ELLIOTT ENERGY SERVICES LTD. – Web registration from John Elliott requesting 

Interested Party status 
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IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 

 
and 

 
An Application by British Columbia Transmission Corporation 

for Approval of a 
Transmission System Capital Plan F2010 and F2011 

Re‐application for Acceptance of Capital Expenditures 
 
BEFORE: L.A. O’Hara, Panel Chair and Commissioner 
 D.A. Cote, Commissioner March 9, 2010 
 

O  R  D  E  R 
 
WHEREAS: 
 
A. On June 26, 2008, the British Columbia Utilities Commission (the Commission) issued Order G-107-08 

responding  to the British Columbia Transmission Corporation (BCTC) F2009 to F2018 Transmission System 
Capital Plan; and 

 
B. On November 21, 2008 and pursuant to sections 44.2 and 45(6) of the Utilities Commission Act (the Act), 

BCTC filed its F2010 and F2011 Transmission System Capital Plan (F2010 Capital Plan); and 
 
C. By Order G‐87‐09 dated July 13, 2009, the Commission, in part, accepted some of the Growth Capital and 

Sustaining Capital expenditures in the F2010 Capital Plan and rejected certain other Growth Capital and 
Sustaining Capital expenditures because of evidentiary issues relating to Crown consultation with First 
Nations, granting BCTC the right to re-apply for approval of the rejected expenditures; and 

 
D. On November 20, 2009, BCTC filed a Re‐application for Approval of Capital Expenditures (the Re-

application), requesting the Commission accept certain of the Growth Capital and Sustaining Capital 
expenditures rejected by Order G‐87‐09; and 

 
E. The Commission Panel has reviewed the Re-application. 
 
NOW THEREFORE pursuant to section 44.2 of the Act and the reasons in the attached Reasons for Decision, the 
Commission orders as follows: 
 
1. The following Growth Capital expenditure is accepted: 
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Atchelitz Area Reinforcement Project Definition Phase Funding. 
 
2. The following Growth Capital expenditure is rejected:  
 

Atchelitz Area Reinforcement Project Implementation Phase Funding. 
 
3. The following Sustaining Capital expenditures in the Overhead Lines Life Extension Program are accepted: 
 

(a) Spacer Damper Replacement Program 
(b) 500 kV Polymer Replacement Program  
(c) Insulator Replacement  
(d) Transmission Disconnect Switch – 69 kV and 138 kV  
(e) Transmission Recurring Capital  
(f) Overhead Lines Minor Capital  
(g) Aircraft Marker Crossings  
(h) OCAS Marker Crossings  
(i) Above Ground Structural Corrosion Protection  
(j) Underground Structural Corrosion Protection 
(k) Circuit Refurbishments 60L56/57 Project 

 
4. The following Sustaining Capital expenditures in the Overhead Lines Life Extension Program are rejected: 
 

(a) Transmission Steel Structural Replacement Program  
(b) Transmission Wood Structure Framing Replacements  
(c) Circuit Refurbishment 60L43/44  
(d) Circuit Refurbishment 60L292  

 
5. The following Sustaining Capital expenditures in the Overhead Lines Life Improvement Program are 

accepted: 
 

Transmission Arcing Horn Program 
 
6. The following Sustaining Capital expenditures in the Overhead Lines Risk Mitigation Program are accepted:  

 
(a) Transmission Wood Structure Bonding Program  
(b) 2m Line Post Insulator Replacement  
(c) Automatic Splice Replacement Program  
(d) STER Tower and Equipment Replacement Program  
(e) Tower Climbing Barrier and Signage Program  
(f) Overhead Ground Wire Refurbishment Program  
(g) 60L281 Copper Conductor Replacement 
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(h) 60L284 Copper Conductor Replacement 
(i) 1L014 Structure 1-02 Slope Stabilization  
(j) 60L042 Structure, 8-04, 9-04, Erosion Protection  
(k) 2L002 Structures 67-02 Erosion Protection   
(l) 60L223 Structure 32-07, 32-8 Avalanche Protection  
(m) 5L042 Various Structures Concrete Footing Upgrades 

 
7. The following Sustaining Capital expenditures in the Overhead Lines Risk Mitigation Program are rejected: 
 

(a) 2L077 Ice Hazard Risk Reduction 
(b) 2L078 Ice Hazard Risk Reduction 
(c) 2L001/2L005 Overhead Rating Restoration 
(d) 3L002 Overhead Rating Restoration 
(e) 5L041 Overhead Rating Restoration 
(f) 5L042 Overhead Rating Restoration 
(g) 5L044 Overhead Rating Restoration 
(h) 2L101 Overhead Rating Restoration 
(i) 1L146 Structure 0-01 Ground Stabilization  
(j) 5L094 Structure 55-01 Relocation  
(k) 60L093 Structures 27-03, 27-06, 29-13 Debris Flow Protection  
(l) 60L095 Structures 1-02, 6-14, 19-01 Debris Flow Protection 
(m) 2l003-49 Second Narrows Crossing Project 

 
8. The following Sustaining Capital expenditures in the Overhead Lines Right-of-Way Sustainment Program are 

accepted: 
 

(a) Enterprise Geological Information System (EGIS) Enhancement 
(b) LIDAR Survey Transmission System and PLSS-CADD Modelling 
(c) Highway Relocations 

 
9. The following Sustaining Capital expenditures in the Overhead Lines Right-of-Way Sustainment Program are 

rejected: 
 
(a) Deficient Rights of Way Study and Acquisition Program 
(b) Miscellaneous Rights Acquisition Program 
(c) Right-of- Way Access Program 
(d) Helipad Program 
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10. Where Growth Capital or Sustaining Capital expenditures have been rejected by this Order, BCTC may re-

apply for approval for those expenditures once the evidence of First Nations consultation referred to in 
the Reasons for Decision becomes available. 

 
11. Pursuant to section 43 of the Act, BCTC will provide the Commission, in table format, the capital 

expenditure amounts as per appendices B, C, D, and E of its Application within 30 days of the issue of this 
Order.  

 
 
DATED at the City of Vancouver, in the Province of British Columbia, this            9th              day of March 2010. 
 
 BY ORDER 
 
 Original signed by: 
 
 L.A. O’Hara 
 Panel Chair and Commissioner 
 
Attachment 
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1.0 INTRODUCTION 
 

1.1 The Re-application 
 
On July 13, 2009, the British Columbia Utilities Commission (the Commission) issued Order G‐87‐09 and 
accompanying decision (the Decision) on the British Columbia Transmission Corporation (BCTC) F2010 and 
F2011 Transmission System Capital Plan Application.  In the Decision, the Commission rejected certain capital 
projects and programs due to the absence of any evidence which would enable the Commission to assess the 
adequacy of Crown consultation with First Nations on these projects and programs.  Apart from a concern about 
the Identification of the Definition Phase funding level for two projects, the Commission expressed no other 
concerns about the rejected projects or programs. 
 
In the result, pursuant to paragraphs 2(d) and (e) of Order G-87-09, the Commission rejected the following 
capital expenditures and granted BCTC the right to re-apply for approval: 
 

(d) Growth Capital expenditures – 60L19 Reconductor, Atchelitz Area Reinforcement, Mission Area 
Reinforcement and Load Interconnection Customer A as set out in the Decision and listed in 
Appendix A to the Decision; and 

 
(e) Sustaining Capital expenditures ‐ overhead [lines]  life extension, overhead lines performance 

improvement, overhead lines risk mitigation, and right‐of‐way sustainment programs as set out 
in the Decision and listed in Appendix B to the Decision. 

 
Paragraph 5 of Order G-87-09 directed BCTC to comply with all determinations and directives as set out in the 
Reasons for Decision.  The relevant directives relating to paragraphs 2(d) and (e) are Directives 40, 42, 45 and 
48.  They provide as follows: 
 

40. With respect to the 60L19 Re‐conductor and Atchelitz Area Reinforcement projects,  the 
Commission directs BCTC to identify [the] Definition Phase funding level; and provide evidence of 
consultation of potentially affected First Nations in the area of these  projects, including an 
assessment of the potential effects of the project on assumed aboriginal rights or interests.  The 
Commission Panel directs BCTC then resubmit its application for Definition and Implementation 
phase funding for these projects.  The Commission will then assess the adequacy of the Crown’s 
consultation efforts. 

 
42. The Commission Panel directs BCTC provide evidence of consultation with the First  Nations 

asserting aboriginal rights in the area of this project, including an assessment of the potential 
effects of the project on assumed aboriginal rights or interests.  The Commission Panel rejects the 
Sustaining Capital expenditure for the Mission Area Reinforcement project and directs BCTC to 
resubmit its application for Implementation phase funding for this project.  The Commission will 
then assess the adequacy of the Crown’s consultation efforts.  

 
45. The Commission Panel directs BCTC provide evidence of consultation with potentially affected 

First Nations and then resubmit its application for Implementation phase funding for the Load 
Interconnection Customer A Project.  The Commission will then assess the adequacy of the 
Crown’s consultation efforts.  For these reasons, the Commission Panel rejects the Growth Capital 
expenditure ‐ Load Interconnection Customer A project. 
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48. The Commission Panel directs BCTC to provide evidence of consultation with potentially affected 
First Nations and then resubmit its application for implementation funding for the four line 
programs.  The Commission will then assess the adequacy of the Crown’s consultation efforts.  For 
these reasons, the Commission Panel rejects the following Sustaining Capital expenditures ‐ 
overhead [lines] life extension, overhead lines performance improvements, overhead line risk 
mitigation and right of way sustainment. 

 
 
On November 21, 2008 BCTC filed its F2010 and F2011 Transmission Capital Plan Re-application (the Re-
application) under section 44.2 of the Utilities Commission Act (the UCA).  The Re-application addresses 
consultation requirements with First Nations relating to certain of the above projects and programs rejected in 
Order G-87-09, and seeks Commission acceptance of the capital expenditure schedules for these projects and 
programs.  For convenience, these Reasons for Decision use “expenditure” rather than expenditure schedule to 
refer to a project or program in the Re-application. 
 
In the Re-application, BCTC does not seek approval at this time for the 60L19 – Reconductor Project, the Mission 
Area Reinforcement Project or the Load Interconnection Customer A Project.  Accordingly, only that part of 
Directive 40 which relates to the Atchelitz Area Reinforcement Project and Directive 48 are relevant for the 
purposes of the Re-application. 
 

1.2 Regulatory Process 
 
In determining the regulatory process for its review of the Re-application, the Commission Panel has considered 
the following factors: 
 

(1) its original reason for rejection of the projects and programs for which approval is now sought ;  

(2) their number and size;   

(3) the additional description that BCTC provided for them;  

(4) whether the issue of the need for, and adequacy of, consultation with First Nations would be 
enhanced by requests for further information; and 

(5) the wording of section 44.2 of the UCA. 

 
and concluded that it requires no further process to arrive at its decision for the following reasons. 
 
First, the Re-application is restricted in scope to projects and programs that formed part of the application that 
is the subject matter of the Decision.  It deals solely with the need for, and adequacy of, consultation with First 
Nations. 
 
Second, while the number of projects and programs may be large generally speaking, their individual size is 
small. 
 
Third, the additional description of the projects and programs has provided the Commission with a more helpful 
basis to determine whether further evidence of consultation is still required.   
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Fourth, the Commission Panel assumes that the Re-application includes all of BCTC’s evidence on consultation, 
or the need for consultation with First Nations in response to Directives 40 and 48 and therefore is of the view 
that there would be no benefit to requests for further information on the issue of adequacy of consultation.  
 
Finally, section 44.2 of the UCA does not require the Commission to hold a hearing.  Unless the Commission 
otherwise determines additional process is required, its duty is to review any expenditure schedule filed under 
section 44.2, accept the schedule if it considers the schedule to be in the public interest, reject the schedule or 
accept or reject the schedule in part (section 44.2(1),(3) and(4)).1  
 

1.3 Summary of the Re-application Decision 
 
Order G-87-09 rejected the projects and programs which are the subject of the Re-application because the 
Commission Panel concluded that there was no evidence that would allow it to determine the adequacy of 
consultation with First Nations for the programs and projects.  In determining adequacy, the Commission Panel 
first considers if the duty to consult is triggered for each program or project.  Where the duty is not triggered, no 
consultation is needed.  For programs or projects where the duty is triggered, the Panel then considers the 
adequacy of the Crown’s consultation.  In the Re-application, the Commission has accepted some of the 
programs because they do not trigger a duty to consult and others because the consultation has been adequate .  
All accepted programs have also been deemed to be in the public interest, under the criteria of section 44.2(5).  
The Commission has rejected the balance of projects and programs principally on two bases: that the 
Commission views the duty to consult as being triggered while BCTC does not; or that there is still not sufficient 
evidence upon which it can assess the adequacy of consultation to date. 
 
 
2.0 RESPONSIBILITY FOR FIRST NATIONS CONSULTATION 
 

2.1 Background 
 
In Section 1.3(ii) of the Decision, the Commission Panel referenced the February 18, 2009 British Columbia Court 
of Appeal decisions of Carrier Sekani Tribal Council v. British Columbia (Utilities Commission), 2009 BCCA 67 
(Carrier Sekani) and Kwikwetlem First Nation v. British Columbia (Utilities Commission) , 2009 BCCA 68 
(Kwikwetlem).  Those decisions confirm that the Commission has an obligation to assess the adequacy of Crown 
consultation within the Commission’s regulatory scheme.   Further, as a quasi-judicial tribunal, the Commission 
itself does not have a duty to consult with First Nations (Carrier Sekani, para. 56).  . 
 
In Section 7.1 of the Decision, the Commission discussed the relevant principles relating to the duty to consult 
and accommodate First Nations.  The discussion refers to Haida Nation v. British Columbia (Minister of Forests, 
2004 SCC 73 (Haida) and Taku River Tlingit First Nation v. (British Columbia) (Project Assessment Director), 2004 
SCC 74 (Taku).  
 
In the Decision, the Commission Panel described the Commission’s obligation in this area as follows:  
 
  

                                                                 
1
 Section 44.2 forms Appendix 1 to these Reasons for Decision.  
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With regard to this Application, the Commission must determine whether BCTC or BC Hydro, 
as agents of the Crown, have a duty to consult First Nations in respect of the expenditures 
for which approval is being sought in the Application, and if so, whether the Crown agent 
has fulfilled its duty (Decision, p. 103). 

 
In Haida the Court made the following comment on the scope of the duty to consult and accommodate: 
 

[39] The content of the duty to consult and accommodate varies with the 
circumstances.  Precisely what duties arise in different situations will be defined as the case 
law in this emerging area develops.  In general terms, however, it may be asserted that the 
scope of the duty is proportionate to a preliminary assessment of the strength of the case 
supporting the existence of the right or title, and to the seriousness of the potentially 
adverse effect upon the right or title claimed. 

 
The Commission Panel adopts the views it expressed in the Decision on the issue of its obligation to assess the 
adequacy of Crown consultation and the relevant principles relating to the duty of the Crown to consult and 
accommodate First Nations for the purposes of the Re-application.  As further clarification, in the Commission 
Panel’s view, where there is no adverse impact on First Nations’ right(s) and title, there is no duty to consult.  
Similarly, where the impact is low, the scope of the duty to consult is likely low.     
 
The Re-application refers to the Asset Management and Maintenance Agreement dated November 12, 2003 
between British Columbia Hydro and Power Authority (BC Hydro) and BCTC (Agreement).  Pursuant to Article 5.1 
of the Agreement, BC Hydro is primarily responsible for the relationship between BC Hydro and First Nations 
with respect to the Transmission System, including communications and consultations with First Nations 
regarding the Transmission System.  Despite the primary responsibility of BC Hydro for First  Nations consultation 
under the Agreement, BCTC “is closely involved in [consultation] activities with respect to its projects ” (Re-
application, p. 5).  
 
The Commission Panel is of the view that notwithstanding the division of obligations under the Agreement, 
BCTC as a Crown corporation and the representative or agent of the Crown for the purposes of the Re-
application is required to demonstrate whether a duty to consult with First Nations exists in respect of the 
expenditures for which approval is being sought.  If the evidence discloses that a duty to consult exists, then 
BCTC, in order to maintain the honour of the Crown with respect to the expenditures and any related potential 
adverse impact(s) affecting asserted title and rights of First Nations, must provide the Commission with 
sufficient evidence to allow the Commission to decide whether the consultation efforts to the point of the 
Commission Panel’s decision have been adequate (Kwikwetlem, para 70). 
 
As has been noted in Section 1.2 above, the Re-application is made under section 44.2 of the UCA.  Sections 
44.2(3) and (4) provide that the Commission must accept all or part of the schedule of expendi tures if the 
Commission considers that the expenditures would be in the public interest.  Thus the Commission will assess 
the adequacy of consultation with First Nations and the contribution to the public interest when deciding 
whether to accept expenditures.   
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Commission Determination 
 
The Commission is required to assess the adequacy of consultation with affected First Nations in order to 
determine whether expenditure in the Re-application is in the public interest.  BCTC, when it requests 
Commission acceptance of an expenditure under section 44.2 of the UCA must  provide sufficient evidence  to 
enable the Commission to decide whether consultation is required, and if it is required, to assess the adequacy 
of the consultation with potentially affected First Nations regarding the impact of the expenditure .  The 
consultation itself may have been done by BCTC, or by BC Hydro or some other entity. 
 
For each expenditure the Commission Panel is of the view that BCTC should first identify whether the duty to 
consult is triggered.  If BCTC believes the duty is not triggered, reasons supporting this concl usion should be 
provided to the Commission.  If the duty is triggered, the Commission Panel believes that the following 
information about an expenditure would generally assist it in assessing the adequacy of consultation: 

 

 Identification of the First Nations who are potentially affected by the expenditure. 

 For each potentially affected First Nation: 

 Identification of any treaty rights or established Aboriginal rights and title or an assessment of 
the strength of claim to asserted Aboriginal rights and title. 

 A discussion of the potential adverse impact(s) of the expenditure on the right(s) or title. 

 An assessment of the scope of the duty to consult, along the Haida spectrum, based on the 
previous two points. 

 A summary of consultation to date. 

 An overall conclusion as to the reasonableness of the consultation process and whether the 
consultation duty has been adequately fulfilled to the date of the filing.  

 
 
3.0 APPROVAL OR REJECTION UNDER SECTION 44.2 OF THE ACT 
 
At pages 107-108 of the Decision, the Commission Panel made the following comments on its powers under 
section 44.2 of the UCA: 
 

The Commission Panel notes section 44.2 of the Utilities Commission Act requires the 
Commission to accept or reject all or part of a schedule.  The Act does not provide for 
conditional approval.  Therefore the Commission Panel must assess the adequacy of 
consultation with First Nations based on the evidence filed prior to the close of the 
evidentiary portion of the proceeding. 

 
The result is that if the Commission Panel rejects an expenditure schedule either wholly or in part, an applicant 
such as BCTC will need to re-file the expenditure for acceptance once it is able to provide the Commission with 
evidence that addresses the reason for rejection.  This means filing evidence upon which the Commission Panel 
can assess the adequacy of the applicant’s consultation efforts.  
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4.0 CAPITAL EXPENDITURES 
 

4.1 Growth Projects 
 

4.1.1 Atchelitz Area Reinforcement Project 
 
The Decision directed BCTC to identify the Definition Phase funding level; and to provide evidence of 
consultation of potentially affected First Nations in the area of this project, including an assessment of the 
potential effects of the project on assumed aboriginal rights or interests (Decision, p. 109; Directive 40). 
 
Paragraph 2 of the Re-application identifies the Definition Phase funding level as $100,000 for this project.  The 
Commission Panel is of the view that definition phase activities will likely have no impact on First Nations rights 
but also notes that definition phase activities should generally include First Nations engagement.  
 
Appendix B of the Re-application outlines plans for BCTC to provide notice to potentially affected First Nations 
and to follow up on any questions or concerns raised.  The Commission Panel assumes these activities are 
included in the Definition Phase funding and therefore accepts the expenditure for the Atchelitz Area 
Reinforcement Definition Phase funding. 
 
Appendix B of the Re-application does not provide evidence of actual consultation with potentially affected First 
Nations in the area of the project.  While BCTC expects that the project will be undertaken entirely on existing 
BC Hydro property, the work is in close proximity to reserves, the amount of excavation work is expected to be 
extensive and an archaeological overview assessment will be undertaken as the work site is within an area of 
archaeological significance.  No direct consultation appears to have occurred to date, and the Commission Panel 
concludes that the scope of the duty to consult cannot be determined without the archaeological overview 
assessment and knowledge of the views of potentially affected First Nations regarding the impact of the project. 
 
While the potentially affected First Nations may have received a general notice of this project as a result of the 
notice BCTC provided for the original Application (Decision, p. 105), BCTC acknowledges that further notice is 
required.  Accordingly, for this project the Commission Panel concludes that the evidence remains insufficient 
for it to determine the scope of the duty to consult and to assess whether consultation to date is adequate.  
The expenditure for the Atchelitz Area Reinforcement Implementation Phase is rejected. 
 

4.2 Sustaining Capital Projects and Programs  
 
As noted in Section 1.1 above, the Commission Panel rejected the following Sustaining Capital expenditures in 
the Decision:   (1) overhead lines life extension; (2) overhead lines performance improvements; (3) overhead 
lines risk mitigation; and (4) right of way sustainment.  BCTC was directed to provide evidence of consultation 
with potentially affected First Nations when it resubmitted its application for implementation funding for these 
projects (Decision, p. 113; Directive 48).   
 
Appendices C, D and E of the Re-application provide a further description of the projects and programs for which 
expenditures are sought and addresses the issue of First Nations consultation for them.  
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4.2.1 Overhead Lines Life Extension Program 
 
BCTC outlines the Overhead Lines Life Extension Program in Appendix C of the Re-application.  This program 
consists of the Circuit Refurbishment 60L56/57 Project for which BCTC provided notification, plus projects or 
programs for which BCTC submits no consultation is required.  
 
Circuit Refurbishment 60L56/57 Project 
 
The Circuit Refurbishment 60L56/57 Project involved like-for-like replacement within existing right-of-way in an 
environmentally sensitive site.  Potentially affected First Nations were notified of the project, provided 
information on the nature of the work, and a First Nations monitor arranged for the start of the work .  A bog 
specialist and an archeological consultant were on site during the work.   BCTC states that no substantive issues 
have been raised regarding the project (Re-application, pp. 28-29).   
 
On the basis of the evidence now provided by BCTC for this project, the Commission Panel concludes that the 
scope of duty to consult is at the low end of the Haida spectrum and has been satisfied by the consultation to 
date, and therefore finds that consultation to date  is adequate.  The expenditure for the Circuit 
Refurbishment 60L56/57 Project is accepted. 
 
Overhead Lines Life Extension Projects or Programs that do not Require Consultation 
 
For these projects or programs, BCTC submits that no consultation is required.  BCTC states that all of these 
projects involve like-for-like replacement on existing lines within existing right-of-ways and that no impacts on 
First Nations rights or title are expected.  In BC Hydro’s assessment there is no duty to consult with respect to 
these projects. 
 
The Commission Panel considers like-for-like replacements of the nature of the items described below to be part 
of regular maintenance on an existing right-of-way or to address Transport Canada regulatory requirements 
involving public safety concerns with no increase in footprint that could lead to a disturbance of soils or 
additional structures.  The Commission Panel has identified the overhead lines life extension projects and 
programs that fall within this category.  Expenditures for projects or programs falling within this category will 
not, in the Commission Panel’s view, cause any adverse impact on asserted title or rights.  In such circumstances 
the Commission Panel accepts the conclusion that no consultation is required.   
 
The Commission Panel concludes that there is no duty to consult for the following projects or programs within 
the Overhead Lines Life Extension Program and the expenditures for them are accepted:  
 

 Spacer Damper Replacement Program  

 500 kV Polymer Replacement Program  

 Insulator Replacement  

 Transmission Disconnect Switch – 69 kV and 138 kV  

 Transmission Recurring Capital  

 Overhead Lines Minor Capital  

 Aircraft Marker Crossings  
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 OCAS Marker Crossings  

 Above Ground Structural Corrosion Protection  

 Underground Structural Corrosion Protection  

 
Overhead Lines Life Extension Projects or Programs that Require Consultation 
 
The remaining projects or programs of the Overhead Lines Life Extension Program may involve replacement of 
complete structures, replacement of non-standard construction, installation of bollards and barriers, and the 
installation of new structures.  While these projects and programs all involve like-for-like replacements within 
existing rights-of-way, the replacement of complete structures and installation of new structures has a potential 
to adversely impact First Nation’s asserted rights and title.  
 
Therefore, for these projects and programs, the Commission Panel requires evidence which shows that 
potentially affected First Nations have been notified of the potential impacts, afforded the opportunity to 
comment upon those impacts and identify any other concerns the First Nation may have.  If an adverse impact is 
then identified, BCTC will also need to provide evidence that allows the Commission to assess the adequacy of 
the consultation efforts to the point of the Commission Panel’s decision.  
 
While the Commission Panel considers that the scope of the duty to consult is likely at the low end of the 
Haida spectrum for these projects and programs, in the absence of evidence of the nature described in the 
previous paragraph, it cannot make a determination on the adequacy of consultation.  Therefore, the 
expenditures for the following projects and programs are rejected: 
 

 Transmission Steel Structural Replacement Program  

 Transmission Wood Structure Framing Replacements 

 Circuit Refurbishment 60L43/44  

 Circuit Refurbishment 60L292  

 
4.2.2 Sustaining Capital: Overhead Lines Life Performance Improvement Program 

 
BCTC outlines the Overhead Lines Life Performance Program in Appendix D of the Re -application.  This program 
consists of one project to install transmission arcing horns to prevent damage to equipment due to lightning 
strikes. 
 
BCTC asserts that all components of the program involve minor equipment modification on existing towers 
within existing right-of-ways.  There are no expected impacts to First Nations rights or title.  No Crown 
authorizations are required.  In the assessment of BC Hydro, there is no duty to consult with respect to this 
project. 
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The Commission Panel considers minor equipment modifications within existing right-of-ways with no increase 
in footprint will not cause an adverse impact on First Nations’ asserted rights or title.  In such circumstances the 
Commission Panel accepts the conclusion that no consultation is required.  
 
On the basis of the evidence now provided by BCTC for this project, the Commission Panel concludes that 
there is no duty to consult for this program.  The expenditure for the Transmission Arcing Horn Program is 
accepted. 
 

4.2.3 Sustaining Capital: Overhead Lines Risk Mitigation Program 
 
BCTC outlines the Overhead Lines Risk Mitigation Program in Appendix E of the Re-application.  The program 
consists of projects and programs for which BCTC states no consultation is required and one project, 2L003-49 
Second Narrows Crossing, which requires notification. 
 
2L003-49 Second Narrows Crossing Project 
 
The Second Narrows Crossing Project is a seismic upgrade project to mitigate the seismic risk of an 80 year old 
tower adjacent to the Squamish Nation reserve and may require site access through the reserve.  It involves 
work outside the right-of-way, and may require additional right-of-way around the base of the tower.  Permits 
will be required from the Department of Fisheries and Oceans.  BCTC states that the impacts on First Nations 
rights and title are expected to be low, that BC Hydro assesses the duty to consult to be at the low end of the 
Haida spectrum and that notification will be provided.  Potentially affected First Nations have not yet been 
notified. 
 
The Commission Panel concludes that it is unable to assess the scope of the duty to consult for this project until 
potentially affected First Nations have been notified and given an opportunity to express their views regarding 
potential impacts of the expenditure on asserted title and rights.  While the scope of the duty to consult may be 
at the low end of the Haida spectrum for this project, in the absence of evidence of written notice to potentially 
affected First Nations, the Commission Panel cannot make a determination on the adequacy of consultation.   
 
Therefore, the expenditure for this project is rejected.   
 
Overhead Lines Risk Mitigation Projects and Programs that do not Require Consultation 
 
The Overhead Lines Risk Mitigation projects and programs for which BCTC asserts no consultation is required, 
involve: 
 

 equipment modifications or replacements conducted within existing rights-of-way; 

 like-for-like replacements within existing right-of-ways; 

 equipment modifications or replacements conducted within existing rights-of-way on private land, 
Ministry of Transportation road allowance and Tzeachten First Nation Indian Reserve land; 

 the purchase of spare equipment; 

 replacement of overhead ground wires within the rights-of-way; 
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 installation of taller structures, installation of intermediate structures, blasting and re -contouring of 
the ground within existing rights-of-way some of which requires notification to the Department of 
Fisheries and Oceans and Ministry of Environment; 

 minor landscaping on private property; 

 moving a structure on private land to a new location on private land; 

 information sharing with First Nations for the possible acquisition of additional rights-of-way and 
the need for permitting requirements from Crown authorities; and 

 replacement of tower types that would or may require a larger footprint. 

 
Certain of these projects and programs are like-for-like replacements or equipment modifications within existing 
rights-of-way with no or an immaterial increase in footprint that could lead to a disturbance of soils or additional 
structures.  Others are on private land, rather than Crown land.  For such projects and programs, the 
Commission Panel’s view is that the expenditure will not cause an adverse impact on First Nations asserted 
rights or title and the Commission Panel accepts BC Hydro’s assessment that no consultation is required. 
 
On the basis of the evidence now provided by BCTC, the Commission Panel concludes that there is no duty to 
consult for the following projects or programs within the Overhead Lines Risk Mitigation Program and 
therefore these expenditures accepted:  
 

 Transmission Wood Structure Bonding Program  

 2m Line Post Insulator Replacement  

 Automatic Splice Replacement Program  

 STER Tower and Equipment Replacement Program  

 Tower Climbing Barrier and Signage Program  

 Overhead Ground Wire Refurbishment Program  

 60L281 Copper Conductor Replacement 

 60L284 Copper Conductor Replacement 

 1L014 Structure 1-02 Slope Stabilization  

 60L042 Structure, 8-04, 9-04, Erosion Protection  

 2L002 Structures 67-02 Erosion Protection   

 60L223 Structure 32-07, 32-8 Avalanche Protection  

 5L042 Various Structures Concrete Footing Upgrades 
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Overhead Lines Risk Mitigation Projects and Programs that Require Consultation 
 
The remaining projects and programs within the Overhead Lines Risk Mitigation Program may involve increasing 
the footprints of structures, installing taller structures, re-contouring the ground surface and constructing berms 
and in one instance, working on First Nations Reserve land.  The Commission Panel is of the view that there is a 
higher probability that these projects and programs may adversely impact First Nations’ rights and title.  
 
Therefore, for these projects and programs, the Commission Panel requires evidence which shows that 
potentially affected First Nations have been notified of the potential impacts, afforded the opportunity to 
comment upon those impacts and identify any other concerns the First Nation may have.  If an adverse impact is 
then identified, BCTC will also need to provide evidence that allows the Commission to assess the adequacy of 
the consultation efforts to the point of the Commission Panel’s decision.  
 
While the Commission Panel concludes that the scope of the duty to consult is likely at the low end of the 
spectrum for these projects and programs as all but one are within existing rights-of-way, in the absence of 
evidence of the nature described in the previous paragraph,  it cannot make a determination on the adequacy 
of consultation.  Therefore, the expenditures for the following projects and programs are rejected: 
 

 2L077 Ice Hazard Risk Reduction 

 2L078 Ice Hazard Risk Reduction 

 2L001/2L005 Overhead Rating Restoration 

 3L002 Overhead Rating Restoration 

 5L041 Overhead Rating Restoration 

 5L042 Overhead Rating Restoration 

 5L044 Overhead Rating Restoration 

 2L101 Overhead Rating Restoration 

 1L146 Structure 0-01 Ground Stabilization  

 5L094 Structure 55-01 Relocation  

 60L093 Structures 27-03,27-06,29-13 Debris Flow Protection  

 60L095 Structures 1-02, 6-14, 19-01 Debris Flow Protection 

 
4.2.4 Sustaining Capital: Overhead Lines Right-of-Way Sustainment Program 

 
BCTC outlines the Overhead Lines Risk Mitigation Program in Appendix F of the Re-application that consists of 
several individual projects and programs. 
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(1) Deficient Rights-of-Way Study and Acquisition Program and (2) Miscellaneous Rights Acquisitions  
 
The Deficient Rights-of-Way Study and Acquisition Program will identify property rights deficiencies associated 
with existing transmission infrastructure, and attempt to acquire additional rights where needed.  The 
Miscellaneous Rights Acquisition program includes the acquisition of land rights that are not perpe tual and are 
subject to periodic renewal and/or negotiation (for example, land lease agreements and expired rights -of-way).  
The program also includes the acquisition of miscellaneous new rights such as access agreements and licenses of 
occupation required for road access to transmission facilities.  Private, municipal, Provincial, Federal and First 
Nations lands are involved in both programs.  
 
BCTC submits that rights acquisition on First Nations reserves is a direct negotiation with the impacted First 
Nation and no rights are acquired until an agreement is reached with the First Nation.  BCTC submits that for 
rights acquisition on private land, BC Hydro does not consult with First Nations because the land is owned by a 
third party.  For rights acquisitions   on Crown lands, BCTC submits that the Crown agency granting the rights, 
usually the Integrated Land Management Bureau, consults with First Nations.  BCTC does not expect any 
acquisition of Crown Land under this program until the Crown agency granting the rights has completed 
consultation with First Nations. 
 
The Commission Panel believes that the acquisition of rights may adversely impact asserted First Nations rights 
or title and trigger a duty to consult.  In the case of acquisition of rights on First Nation reserve land, actual 
acquisition will follow an agreement arising from direct negotiations with the impacted First Nation and thus the 
duty to consult will be fulfilled.  In the case of acquisition of rights on private land, the Commission Panel 
assumes that the third party owner's ability to dispose of the rights being acquired by BCTC is not subject to 
prior approval by a Crown agency.  If no such prior approval is necessary, the Commission Panel accepts that no 
consultation is required for the acquisition.  If prior approval from a Crown agency for the disposition is 
required, the Commission Panel is of the view that there may be a duty to consult.  
 
Related to the acquisition of rights on Crown land and BCTC’s submission that  another Crown agency will 
complete consultation with First Nations.  In Kwikwetlem, the BC Court of Appeal recognized that statutes may: 
 

...mandate discrete processes whereby two decision-makers make two different decisions at 
two different stages of one important provincially-controlled project.  Neither is subsidiary 
or duplicative of the other...Each decision-maker makes a decision in the public interest, 
taking into account factors relevant to the question on which they are required to form an 
opinion.  (para. 55)  

 
The Court of Appeal further stated in Kwikwetlem: 
 

Information developed for the purpose of the CPCN [Certificate of Public Convenience and 
Necessity] application and the opinion expressed by the Commission are likely to be 
relevant to the EAC [environmental assessment certificate] application, just as information 
gathered at the pre-application stage of the EAC process may be relevant to the CPCN 
hearing.  That interplay does not mean the effect of their decision on Aboriginal interests is 
the same.  Nor does it make a ministerial review of the Crown’s duty to consult with regard 
to the definition of the project a necessarily satisfactory alternative to an assessment of that 
duty at an earlier stage by the Commission charged with opining as to whether a public 
utility system enhancement is necessary in the public interest.  (para. 56) 
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The Commission Panel interprets these paragraphs to mean that while the Commission must not delegate the 
assessment of the adequacy of consultation to another decision-maker, the Commission can assess evidence of 
consultation provided to another decision-maker provided that the evidence is also submitted in an application 
to the Commission.  In the case of the rights acquisition programs, the Commission cannot accept that the 
adequacy of consultation is met by another decision-maker’s assessment but can assess the evidence presented 
to that decision-maker as part of a submission for assessment by the Commission.  
 
For the rights acquisition programs for private lands where prior approval of a Crown agency is required before 
disposition and for the rights acquisition programs on Crown land, the Commission Panel requires evidence 
which shows that potentially affected First Nations have been notified of the potential impacts, afforded the 
opportunity to comment upon those impacts and identify any other concerns the First Nation may have.  If an 
adverse impact is then identified, BCTC will also need to provide evidence that allows the Commission to assess 
the adequacy of the consultation efforts to the point of the Commission Panel’s decision.  
 
In the absence of evidence of consultation with potentially affected First Nations, the Commission Panel 
cannot make a determination on the adequacy of consultation.  Therefore, the expenditures for the Deficient 
Rights-of-Way Study and Acquisition Program and the Miscellaneous Rights Acquisitions Program, which 
involve the acquisition of rights on Crown lands and may involve the acquisition of rights for private lands 
where prior approval of a Crown agency is required, are rejected. 
 
(3) Enterprise Geological Information System (EGIS) Enhancement (4) LIDAR Survey of Transmission System 

and PLS‐CADD Modelling  
 
These projects will collect information about the transmission system.  It is mostly office work with some field 
surveying, including the use of a low-flying helicopter.  In BC Hydro’s assessment, there is no impact on asserted 
First Nations rights or title, and no duty to consult on the projects. 
 
It would be respectful and courteous for BCTC to notify First Nations and other local residents in an area prior to 
making extensive use of a low-flying helicopter. 
 
On the basis of the facts outlined in Appendix F of the Re-application, the Commission Panel finds that 
acceptance of the expenditures to fund these projects will not adversely impact asserted First Nations title or 
rights.   
 
The Commission Panel concludes that there is no duty to consult on these projects.  The expenditures for the 
Enterprise Geological Information System and LIDAR Survey of Transmission System and PLS‐CADD Modeling 
are accepted.  
 
(5) Right‐of‐Way Access Program Definition and (6) Helipad Program 
 
The Right‐of‐Way Access Program involves like‐for‐like replacements or minor infrastructure improvements or 
modifications.  The work will be conducted within the rights‐of‐way and on access roads .  Permits may be 
required.  BCTC states that impacts on asserted title and rights will be minimal, that any duty to consult will be 
at the low end of the Haida spectrum and that potentially impacted First Nations will be notified as site locations 
are identified. 
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The Helipad Program involves helipad repairs, installations or replacements in otherwise inaccessible areas.  
BCTC submits that it takes steps to avoid any heritage or archaeological sites.  BCTC anticipates no impacts on 
asserted First Nations title or rights.  In BC Hydro’s assessment there is no duty to consult for this program.  
 
The Helipad Program involves the installation of new structures which, in the Commission Panel’s view, has the 
potential to adversely impact First Nations rights.  BCTC acknowledges there may be minor impacts on First 
Nations rights from the Right of Way Access Program Definition and Refurbishment Program.  The Commission 
Panel requires evidence which shows that potentially affected First Nations have been notified o f the potential 
impacts, afforded the opportunity to comment upon those impacts and identify any other concerns the First 
Nation may have.  If an adverse impact is then identified, BCTC will also need to provide evidence that allows the 
Commission to assess the adequacy of the consultation efforts to the point of the Commission Panel’s decision.  
 
The Commission Panel concludes that the scope of the duty to consult for both of these programs is likely at 
the low end of the Haida spectrum as they take place within existing rights-of-way or in relatively remote 
areas but in the absence of evidence of the nature described in the previous paragraph, the Commission Panel 
cannot make a determination on the adequacy of consultation.  Therefore, the expenditures for the programs 
are rejected. 
 
(7) Highway Relocations 
 
This program involves relocation of portions of the transmission lines, including towers, to accommodate road 
construction.  The relocations of power lines and towers are part of larger Ministry of Transportation (MOT) 
projects.  The general practice has been that the MOT consults with First Nations as necessary for the entire 
project, including any tower relocations. 
 
The Commission Panel finds that, since the BCTC component is a subsidiary part of these highway projects and 
the MOT consults with First Nations for the entire project, the Crown’s duty to consult can be fulfilled through 
the MOT consultation.  However, the Commission must make an independent assessment of the adequacy of 
consultation and in the absence of evidence of consultation with potentially affected First Nations, it cannot 
make a determination on the adequacy of consultation.  Therefore, the expenditure for the program is 
rejected. 
 
 
DATED at the City of Vancouver, in the Province of British Columbia, this                     day of March 2010. 
 
 
 
 _________________________________ 
 LI ISA A. O’HARA 
 PANEL CHAIR/COMMISSIONER 
 
 
 _________________________________ 
 DENNIS A. COTE 
 COMMISSIONER 
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Reasons for Judgment of the Honourable Madam Justice Huddart: 

[1] This appeal under s. 101 of the Utilities Commission Act, R.S.B.C. 1996, 

c. 473, questions the approach of the British Columbia Utilities Commission (“the 

Commission”) to the application of the principles of the Crown’s duty to consult 

about and, if necessary, accommodate asserted Aboriginal interests on an 

application under s. 45 of that Act, for a certificate of public convenience and 

necessity (“CPCN”) for a transmission line project proposed by the respondent, 

British Columbia Transmission Corporation (“BCTC”). 

[2] The line is said by its proponents to be necessary because the lower 

mainland’s current energy supply will soon be insufficient to meet the needs of its 

growing population:  the bulk of the province’s electrical energy is generated in the 

interior of the province while the bulk of the electrical load is located at the coast.  

BCTC’s preferred plan to remedy this problem is to build a new 500 kilovolt 

alternating current transmission line from the Nicola substation near Merritt to the 

Meridian substation in Coquitlam, a distance of about 246 kilometres (the “ILM 

Project”).  It requires transmission work at both the Nicola and Meridian substations 

and the construction of a series capacitor station at the midpoint of the line. 

[3] The proposed line originates, terminates, or passes through the traditional 

territory of each of the four appellants.  Most of the line will follow an existing right 

of way, although parts will need widening.  About 40 kilometres of new right of way 

will be required in the Fraser Canyon and Fraser Valley.  The respondents agree 

the ILM Project has the potential to affect Aboriginal interests, including title, 
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requires a CPCN, and has been designated a reviewable project under the 

Environmental Assessment Act, S.B.C. 2002, c. 43. 

[4] The Nlaka’pamux Nation Tribal Council represents the collective interests of 

the Nlaka’pamux Nation of which there are seven member bands.  Their territory is 

generally situated in the lower portion of the Fraser River watershed and across 

portions of the Thompson River watershed.  Their neighbour, the Okanagan Nation, 

consists of seven member bands whose collective interests are represented by the 

Okanagan Nation Alliance.  The Upper Nicola Indian Band, one of the member 

bands of the Okanagan Nation, is uniquely affected by the ILM Project as it asserts 

particular stewardship rights in the area around Merritt where the Nicola substation 

is located.  The Kwikwetlem First Nation is a relatively small band whose territory 

encompasses the Coquitlam River watershed and adjacent lands and waterways.  

Its territory, largely taken up by the development of a hydro dam and the urban 

centres, Port Coquitlam and Coquitlam, contains the Meridian substation, the 

terminus of the proposed transmission line. 

[5] The appellants all registered with the Commission as intervenors on BCTC’s 

s. 45 application and asked to lead evidence at an oral hearing about whether the 

Crown had fulfilled its duty to consult before seeking a CPCN for the ILM Project.  

Their essential complaint is that the Commission’s refusal to permit them to lead 

evidence about the consultation process in that proceeding effectively precludes 

consideration of alternatives to the ILM Project as a solution to the lower mainland’s 

anticipated energy shortage. 
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[6] The question arises in an appeal from a decision by which the Commission 

determined it need not consider the adequacy of the Crown’s consultation and 

accommodation efforts with First Nations when determining whether public 

convenience and necessity require the proposed extension of the province’s 

transmission system:  Re British Columbia Transmission Corporation Application 

for a Certificate of Public Convenience and Necessity for the Interior to Lower 

Mainland Transmission Project, First Nations Scoping Issue, B.C.U.C Letter 

Decision No. L-6-08, 5 March 2008 (the “scoping decision”).  In the Commission’s 

view, it could and should defer any assessment of whether the Crown’s duty of 

consultation and accommodation with regard to the ILM Project had been fulfilled to 

the ministers with power to decide whether to issue an environmental assessment 

certificate under s. 17(3) of the Environmental Assessment Act (an “EAC”). 

[7] The Commission based its scoping decision on two earlier decisions 

concerning CPCN applications:  In the Matter of British Columbia Transmission 

Corporation, An Application for a Certificate of Public Convenience and Necessity 

for the Vancouver Island Transmission Reinforcement Project, B.C.U.C. Decision, 7 

July 2006, Commission Order No. C-4-06 (“VITR”) and In the Matter of British 

Columbia Hydro and Power Authority, Application for a Certificate of Public 

Convenience and Necessity for Revelstoke Unit 5, B.C.U.C. Decision, 12 July 

2007, Commission Order No. C-8-07 (“Revelstoke”).  It is the reasoning in VITR, 

amplified in Revelstoke and the scoping decision, this Court is asked to review. 

[8] As a quasi-judicial tribunal with authority to decide questions of law on 

applications under its governing statute, the Commission has the jurisdiction and 
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capacity to decide the constitutional question of whether the duty to consult exists 

and if so, whether that duty has been met with regard to the subject matter before 

it: Carrier Sekani Tribal Council v. British Columbia (Utilities Commission), 

2009 BCCA 67 at paras. 35 to 50.  The question on this appeal is whether the 

Commission also has the obligation to consider and decide whether that duty has 

been discharged on an application for a CPCN under s. 45 of the Utilities 

Commission Act as it did on the application under s. 71 in Carrier Sekani. 

[9] The Commission is a regulatory agency of the provincial government which 

operates under and administers that Act.  Its primary responsibility is the 

supervision of British Columbia's natural gas and electricity utilities “to achieve a 

balance in the public interest between monopoly, where monopoly is accepted as 

necessary, and protection to the consumer provided by competition”, subject to the 

government’s direction on energy policy.  At the heart of its regulatory function is 

the grant of monopoly through certification of public convenience and necessity.  

(See British Columbia Hydro & Power Authority v. British Columbia (Utilities 

Commission) (1996), 20 B.C.L.R. (3d) 106, 36 Admin L.R. (2d) 249, at paras. 46 

and 48.) 

[10] BCTC is a Crown corporation, incorporated under the Business Corporations 

Act, S.B.C. 2002, c. 57.  In undertaking the ILM Project, it is supported by another 

Crown corporation, the British Columbia Hydro and Power Authority (“BC Hydro”), 

incorporated under the Hydro and Power Authority Act, R.S.B.C. 1996, c. 212.  

Under power granted to BCTC by the Transmission Corporation Act, S.B.C. 2003, 

c. 44, and a series of agreements with BC Hydro, BCTC is responsible for 
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operating and managing BC Hydro’s transmission lines, which form the majority of 

British Columbia’s electrical transmission system.  Planning for and building 

enhancements or extensions to the transmission system, and obtaining the 

regulatory approvals they require, are included in BCTC’s responsibilities; 

BC Hydro retains responsibility for consultation with First Nations regarding them.  

Like the appellants, BC Hydro registered as an intervenor on BCTC’s application 

for a CPCN for the ILM Project. 

The Issues 

[11] It is common ground that the ILM Project has the potential to affect 

adversely the asserted rights and title of the appellants, that its proposal invoked 

the Crown’s consultation and accommodation duty, and that the Crown’s duty with 

regard to the ILM Project has not yet been fully discharged.  The broad issue raised 

by the scoping decision under appeal is the role of the Commission in assessing 

the adequacy of the Crown’s consultation efforts before granting a CPCN for a 

project that may adversely affect Aboriginal title.  The narrower issue is whether the 

Commission’s decision to defer that assessment to the ministers is reasonable. 

[12] In granting leave, Levine J.A. defined the issue as “whether [the 

Commission] may issue a CPCN without considering whether the Crown’s duty to 

consult and accommodate First Nations, to that stage of the approval process has 

been met”: Kwikwetlem First Nation v. British Columbia Utilities Commission, 

2008 BCCA 208.  It may be thought this issue was settled when this Court stated at 

para. 51 in Carrier Sekani: 
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Not only has the Commission the ability to decide the consultation 
issue, it is the only appropriate forum to decide the issue in a timely 
way.  Furthermore, the honour of the Crown obliges it to do so. As a 
body to which powers have been delegated by the Crown, it must not 
deny the appellant timely access to a decision-maker with authority 
over the subject matter. 

[13] The Commission’s constitutional duty was to consider whether the Crown’s 

constitutional duty of consultation had been fulfilled with respect to the subject 

matter of the application.  Thus, before it certified the ILM Project as necessary and 

convenient in the public interest, it was required to determine when the Crown’s 

duty to consult with regard to that project arose, the scope of that duty, and whether 

it was fulfilled.  The Commission did not look at its task that way or undertake that 

analysis.  It decided that the government had put in place a process for consultation 

and accommodation with First Nations that required a ministerial decision as to 

whether the Crown had fulfilled these legal obligations before the ILM Project could 

proceed and that the Commission should defer to that process.   

[14] As I will explain, I am persuaded the reasons expressed at paras. 52 to 57 

for the conclusion reached at para. 51 in Carrier Sekani apply with equal force to an 

application for a CPCN and the Commission erred in law when it refused to 

consider the appellant’s challenge to the consultation process developed by BC 

Hydro.  However, in anticipation of that potential conclusion, the respondents asked 

this Court to step back from a narrow view having regard only to the Commission’s 

mandate, and to find that, in this case, the Commission both acknowledged and 

fulfilled its constitutional duty when it deferred consideration of the adequacy of BC 

Hydro’s consultation and accommodation efforts to the ministers’ review on the 
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EAC application.   In my view, the nature and effect of the CPCN decision obliged 

the Commission to assess the adequacy of the consultation and accommodation 

efforts of BC Hydro on the issues relevant to the s. 45 proceeding.  The 

Commission’s refusal to consider whether the honour of the Crown was maintained 

to the point of its decision was based on a misunderstanding of the import of the 

relevant jurisprudence and was unreasonable. 

[15] I would remit the scoping decision to the Commission for reconsideration in 

accordance with this Court’s opinion, once certified, and direct that the effect of the 

CPCN be suspended for the purpose of determining whether the Crown’s duty to 

consult and accommodate the appellants had been met up to that decision point. 

(See Utilities Commission Act, ss. 99 and 101(5).) 

The Relevant Statutory Regimes 

The CPCN Process 

Utilities Commission Act 

45. (1)  Except as otherwise provided, after September 11, 1980, a 
person must not begin the construction or operation of a public utility 
plant or system, or an extension of either, without first obtaining from 
the commission a certificate that public convenience and necessity 
require or will require the construction or operation. 

… 

(3)  Nothing in subsection (2) [deemed CPCN for pre-1980 projects] 
authorizes the construction or operation of an extension that is a 
reviewable project under the Environmental Assessment Act. 

… 
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(6) A public utility must file with the commission at least once each year a 
statement in a form prescribed by the commission of the extensions to its 
facilities that it plans to construct. 

(7)  Except as otherwise provided, a privilege, concession or franchise 
granted to a public utility by a municipality or other public authority after 
September 11, 1980 is not valid unless approved by the commission. 

(8)  The commission must not give its approval unless it determines that the 
privilege, concession or franchise proposed is necessary for the public 
convenience and properly conserves the public interest. 

(9)  In giving its approval, the commission 

 (a) must grant a certificate of public convenience and necessity, and 

 (b) may impose conditions about 

 (i) the duration and termination of the privilege, concession or 
franchise, or 

 (ii) construction, equipment, maintenance, rates or service, 

as the public convenience and interest reasonably require. 
 

46.  (1) An applicant for a certificate of public convenience and 
necessity must file with the commission information, material, evidence 
and documents that the commission prescribes. 

… 

(3)  Subject to subsections (3.1) and (3.2), the commission may issue or 
refuse to issue the certificate, or may issue a certificate of public convenience 
and necessity for the construction or operation of a part only of the proposed 
facility, line, plant, system or extension, or for the partial exercise only of a 
right or privilege, and may attach to the exercise of the right or privilege 
granted by the certificate, terms, including conditions about the duration of the 
right or privilege under this Act as, in its judgment, the public convenience or 
necessity may require. 

(3.1)  In deciding whether to issue a certificate under subsection (3), the 
commission must consider 

(a)  the government's energy objectives, 

(b)  the most recent long-term resource plan filed by the public utility 
under section 44.1, if any, and 
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(c)  whether the application for the certificate is consistent with the 
requirements imposed on the public utility under sections 64.01 
[achieving electricity self-sufficiency by 2016] and 64.02 [achieving the 
goal that 90% of electricity be generated from clean or renewable 
resources], if applicable. 

(3.2)  Section (3.1) does not apply if the commission considers that the 
matters addressed in the application for the certificate were determined to be 
in the public interest in the course of considering a long-term resource plan 
under section 44.1. 
… 

99.  The commission may reconsider, vary or rescind a decision, order, 
rule or regulation made by it, and may rehear an application before 
deciding it. 

… 

101. (1)  An appeal lies from a decision or order of the commission to 
the Court of Appeal with leave of a justice of that court. 

… 

(5)  On the determination of the questions involved in the appeal, the Court of 
Appeal must certify its opinion to the commission, and an order of the 
commission must conform to that opinion. 

[16] The Commission issues CPCN Application Guidelines to assist public 

utilities and others in the preparation of CPCN applications.  The preface to the 

guidelines issued March 2004 includes this advice: 

The scope of the information requirement for a specific 
application will depend on the nature of the project and the 
issues that it raises. Project proponents are encouraged to 
initiate discussions with appropriate government agencies and 
the public very early in the project planning stage in order to 
obtain an appreciation of the issues to be addressed prior to the 
filing of the application. 

CPCN Applications may be supported by resource plans and/or 
action plans prepared pursuant to the Resource Planning 
Guidelines issued in December 2003. The resource plan and/or 
action plans may deal with significant aspects of project 
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justification, particularly the need for the project and the 
assessment of the costs and benefits of the project and 
alternatives. 

According to the Guidelines, the application should include the 

following: 

2.  Project Description: 

… 

(iv)  identification and preliminary assessment of any 
impacts by the project on the physical, biological and 
social environments or on the public, including First 
Nations; proposals for reducing negative impacts and 
obtaining the maximum benefits from positive impacts; 
and the cost to the project of implementing the proposals; 

… 

 3.  Project Justification 

… 

(ii)  a study comparing the costs, benefits and associated 
risks of the project and alternatives, which estimates the 
value of all of the costs and benefits of each option or, 
where not quantifiable, identifies the cost or benefit and 
states that it cannot be quantified; 

(iii)  a statement identifying any significant risks to 
successful completion of the project; 

… 

4.  Public Consultation 

(i)  a description of the Applicant’s public information and 
consultation program, including the names of groups, 
agencies or individuals consulted, as well as a summary 
of the issues and concerns discussed, mitigation 
proposals explored, decisions taken, and items to be 
resolved. 

… 
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 6.  Other Applications and Approvals 

(i)  a list of all approvals, permits, licences or authorizations required 
under federal, provincial and municipal law; and 

(ii)  a summary of the material conditions that are anticipated in the 
approvals and confirmation that the costs of complying with these 
conditions are included in the cost estimate of the Application. 

The EAC Process 

Environmental Assessment Act 

8. (1)  Despite any other enactment, a person must not 

(a)  undertake or carry on any activity that is a reviewable 
project, 

… 

unless 

(c)  the person first obtains an environmental assessment 
certificate for the project, or 

… 

9. (1)  Despite any other enactment, a minister who administers 
another enactment or an employee or agent of the government or of a 
municipality or regional district, must not issue an approval under 
another enactment for a person to 

(a)  undertake or carry on an activity that is a reviewable 
project, 

… 

unless satisfied that 

(c)  the person has a valid environmental assessment 
certificate for the reviewable project, or 

… 

(2)  Despite any other enactment, an approval under another enactment 
is without effect if it is issued contrary to subsection (1). 
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10. (1)  The executive director by order 

… 

(c)  if the executive director considers that a reviewable project may 
have a significant adverse environmental, economic, social, heritage or 
health effect, taking into account practical means of preventing or 
reducing to an acceptable level any potential adverse effects of the 
project, may determine that 

(i)  an environmental assessment certificate is required for the 
project, and 

(ii)  the proponent may not proceed with the project without an 
assessment . 

… 

11. (1)  If the executive director makes a determination set out in section 10 
(1) (c)  for a reviewable project, the executive director must also determine by 
order 

(a) the scope of the required assessment of the reviewable project, and 

(b) the procedures and methods for conducting the assessment, 
including for conducting a review of the proponent's application under 
section 16, as part of the assessment. 

(2)  The executive director's discretion under subsection (1) includes but is 
not limited to the discretion to specify by order one or more of the following: 

… 

(f) the persons and organizations, including but not limited to the public, 
first nations, government agencies and, if warranted in the executive 
director's opinion, neighbouring jurisdictions, to be consulted by the 
proponent or the Environmental Assessment Office during the 
assessment, and the means by which the persons and organizations 
are to be provided with notice of the assessment, access to information 
during the assessment and opportunities to be consulted; 

(g) the opportunities for the persons and organizations specified under 
paragraph (f), and for the proponent, to provide comments during the 
assessment of the reviewable project; 

(3)  The assessment of the potential effects of a reviewable project must take 
into account and reflect government policy identified for the executive 
director, during the course of the assessment, by a government agency or 
organization responsible for the identified policy area. 
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… 

16. (1)  The proponent of a reviewable project for which an environmental 
assessment certificate is required under section 10 (1) (c) may apply for an 
environmental assessment certificate by applying in writing to the executive 
director and paying the prescribed fee, if any, in the prescribed manner. 

(2)  An application for an environmental assessment certificate must contain 
the information that the executive director requires. 

(3)  The executive director must not accept the application for review unless 
he or she has determined that it contains the required information. 
… 

17. (1)  On completion of an assessment of a reviewable project … the 
executive director … must refer the proponent's application for an 
environmental assessment certificate to the ministers for a decision under 
subsection (3). 

(2)  A referral under subsection (1) must be accompanied by 

(a)  an assessment report prepared by the executive director ..., 

(b)  the recommendations, if any, of the executive director, …, and 

(c)  reasons for the recommendations, if any, of the executive director, 
…. 

(3)  On receipt of a referral under subsection (1), the ministers 

(a)  must consider the assessment report and any recommendations 
accompanying the assessment report, 

(b)  may consider any other matters that they consider relevant to the 
public interest in making their decision on the application, and 

(c)  must 

(i)  issue an environmental assessment certificate to the 
proponent, and attach any conditions to the certificate that the 
ministers consider necessary, 

(ii)  refuse to issue the certificate to the proponent, or 

(iii)  order that further assessment be carried out, in accordance 
with the scope, procedures and methods specified by the 
ministers. 

(4)  The executive director must deliver to the proponent the decision and the 
environmental assessment certificate, if granted. 
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… 

30. (1)  At any time during the assessment of a reviewable project under this 
Act , and before a decision under section 17(3) about the proponent's 
application for an environmental assessment certificate …, the minister by 
order may suspend the assessment until the outcome of any investigation, 
inquiry, hearing or other process that 

(a)  is being or will be conducted by any of the following or any 
combination of the following: 

(i)  the government of British Columbia, including any agency, 
board or commission of British Columbia; 

(ii)  the government of Canada; 

(iii)  a municipality or regional district in British Columbia; 

(iv)  a jurisdiction bordering on British Columbia; 

(v)  another organization, and 

(b)  is material, in the opinion of the minister, to the assessment, under 
this Act, of the reviewable project. 

(2)  If a time limit is in effect under this Act at the time that an assessment is 
suspended under subsection (1), the minister may suspend the time limit until 
the assessment resumes. 

[17] The Guide to the Environmental Assessment Process published by the 

Environmental Assessment Office (“EAO”) outlines the general framework for a 

typical environmental assessment.  Key to that process are an order issued under 

s. 11 of the Act determining the scope of the assessment and the procedures and 

methods to be used for that particular project, and the terms of reference, which 

define the information the proponent must provide in its application.  Once the 

executive director (or a delegate) accepts the application for review (s. 16), he has 

180 days to complete the review, prepare an assessment report and refer the 

application to the designated ministers.  As noted in the Guide at page 18, 
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“Government agency, First Nation and public review of the application, any formal 

public comment period, and opportunities for the proponent to respond to issues 

raised, are normally scheduled within the 180 days.” 

[18] The assessment report documents the findings of the assessment, including 

the issues raised and how they have been or could be addressed.  It may be 

accompanied by recommendations, with reasons, of the executive director.  

Currently, the responsible ministers are the Minister of the Environment and the 

minister designated as responsible for the category of the reviewable project, in this 

case, the Minister of Energy, Mines and Petroleum Resources.  After the application 

is referred to them, they have 45 days to decide whether to issue an EAC or require 

further assessment (s. 17).  At that stage, the Guide notes at page 20, the ministers 

must consider whether the province has fulfilled its legal obligations to First Nations. 

[19] The parties’ disagreement about the nature and effect of these processes and 

their interplay is at the root of this appeal.  However, they agree that both a CPCN 

and EAC are required before the ILM Project can proceed.  They do not suggest that 

either s. 9 of the Environmental Assessment Act or s. 45(3) of the Utilities 

Commission Act requires the EAC to be issued before the CPCN can be considered 

and issued.  The wording of those statutes suggests otherwise.  While s. 30 of the 

Environmental Assessment Act permits the ministers to suspend the EAC 

assessment until a CPCN is issued, there is no comparable provision in the Utilities 

Commission Act. 
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[20] The Commission, like the respondents, takes the view the CPCN process 

should be completed before an application for an EAC is made.  In the appellants’ 

view, this practical approach is possible only if the Commission is required to 

ensure the Crown has fulfilled its duty to consult about and, if necessary, 

accommodate their interests during the preliminary planning stage before it grants 

a CPCN for a specific project. 

Relevant Background 

[21] This brief summary of events (taken from the CPCN application) is intended 

only to help in understanding the procedural issue before this Court.  The 

appellants do not accept the respondents’ descriptions of their consultation efforts 

as “statements of facts”.  This evidence could not be tested because of the scoping 

decision. 

[22] BC Hydro began its consultation efforts when it contacted First Nations in 

August 2006; in Kwikwetlem’s case, by telephone on 16 August 2006.  At that time 

BCTC was considering four options:  upgrade the existing infrastructure, build a 

new transmission line, non-wire options such as local energy generation and 

conservation, and doing nothing.  Both the upgrade and the new line would require 

a CPCN; only the new line required an EAC.  From August to October 2006, BC 

Hydro met with 46 First Nations and Tribal Councils to provide an overview of these 

options (including four potential routes for a new line) and the required regulatory 

processes. 
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[23] Recognizing a new transmission line would require an EAC, and that 

consultation with First Nations would be required for both that option and the 

alternative upgrade, BCTC began the pre-application stage of the EAC process by 

filing a project description with the EAO on 4 December 2006.  Two weeks later, 

the executive director of the EAO issued an order under s. 10(1)(c) of the 

Environmental Assessment Act stating that the proposed new transmission line 

was a reviewable project, required an EAC, and could not proceed without an 

assessment.  Meanwhile, BC Hydro continued its efforts to consult with Aboriginal 

groups through the spring of 2007 by holding three more “Rounds of Consultation” 

and the first round of “Community Open Houses”. 

[24] In February 2007, the EAO held an initial Technical Working Group meeting 

attended by 26 Aboriginal Groups where an overview of the ILM Project and the 

environmental assessment process was provided together with draft Terms of 

Reference on which comment was invited.  In March, the EAO provided a draft of 

its procedural order issued pursuant to s. 11 of the Environmental Assessment Act 

and draft technical discipline Work Plans to 60 First Nations and 7 Tribal Councils 

for comment. 

[25] In May 2007, BCTC made its decision to pursue the ILM Project as its 

preferred option to increase the province’s transmission capacity.  On 31 May 

2007, the executive director issued a s. 11 procedural order, establishing a formal 

consultation process for the ILM Project.  At para. 4.1 of that order, it set out the 

scope of the assessment it required: 
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4.1 The scope of assessment for the Project will include 
consideration of the potential for: 

4.1.1  potential adverse environmental, social, 
economic, health and heritage effects and 
practical means to prevent or reduce to an 
acceptable level any such potential adverse 
effects; and, 

4.1.2  potential adverse effects on First Nation’s 
Aboriginal interests, and to the extent appropriate, 
ways to avoid, mitigate or otherwise accommodate 
such potential adverse effects. 

[26] In Schedule B, the order identified 60 First Nations and 7 Tribal Councils 

with whom consultation was required.  At recital F, it stated that the project area lay 

in their “asserted traditional territories”, and at recital G, that BCTC had “held 

discussions or attempted to hold discussions” with them “with respect to their 

interests in the Project, including potential effects” on their “potential Aboriginal 

interests”. 

[27] The order also affirmed that the Project Assessment Director had 

established a Working Group which was to contain representation from First 

Nations as well as federal, provincial and local government agencies (paras. 7.1, 

7.2).  The order contained directives that the proponent meet with the Working 

Group (para. 7.2), consult with First Nations (para. 9.1), and seek advice from First 

Nations on the means of that consultation (para. 9.2). 

[28] The order specified BCTC was to include a summary of its consultation 

efforts to date and a proposal for future consultation with First Nations and the 

comments of First Nations on both in its EAC application (paras. 13.1 and 13.2).  In 
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para. 15.5 the order required BCTC to provide a written report on the potential 

adverse effects of the project, including those on First Nations’ Aboriginal interests, 

and its intentions as to how it would address those issues.  The order also stated 

that, based on these submissions, the Project Assessment Director might require 

BCTC (or the EAO) to undertake further measures to ensure adequate consultation 

occurred during the review of the EAC application (paras. 13.3, 13.4, 15.6).  Finally, 

the order stated that the Project Assessment Director would consult with BCTC, 

First Nations and other members of the Working Group in his preparation of the 

draft assessment report, “as a basis for a decision by Ministers” under s. 17(3) of 

the Act. 

[29] On 6 June 2007, BC Hydro sent a letter to the 67 First Nations and Tribal 

Councils identified by the EAO, notifying them of BCTC’s decision to seek 

approvals for a new transmission line.  That letter included this explanation: 

In deciding to pursue the new transmission line alternative, BCTC 
believes that it has selected the alternative that is the most effective 
and energy efficient solution to increase the province’s transmission 
capacity. BCTC will be required to present its assessment of the 
alternatives in its application for the approval for the Interior to Lower 
Mainland Transmission Project (ILM Project) to the British Columbia 
Utilities Commission (BCUC). The BCUC has the final decision-making 
authority on whether to approve BCTC’s recommended solution and 
may choose an alternative solution, or combination of solutions. 

[30] In June, BC Hydro held a second round of Community Open Houses.  In 

August, it began discussions with Aboriginal Groups about the collection of 

traditional land use information.  On 17 September, BCTC filed draft Terms of 

Reference and a Screening Level Environmental Report for the ILM Project with the 
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EAO. (The Terms of Reference were approved by the EAO on 23 May 2008 after 

the Commission released the scoping decision.) 

[31] On 5 November 2007, BCTC filed its application for a CPCN for the ILM 

Project with the Commission and provided a copy to each of the appellants and 

other identified First Nations and Tribal Councils.  The appellants and two others 

(Sto:lo Nation Chiefs Council and Boston Bar First Nation) registered as 

intervenors. In its application, BCTC identified the alternative solutions it had 

considered and rejected.  It also included three routing options other than that of 

the ILM Project.  

[32] At a procedural conference held 20 December 2007, the Commission 

established a process for deciding whether it should consider the adequacy of 

consultation and accommodation efforts as part of its determination whether to 

grant a CPCN (the “scoping issue”).  That process was to include written 

submissions from the applicant (BCTC) and intervenors (including BC Hydro). 

[33] Five First Nations and Tribal Councils responded to BCTC’s invitation to 

express their interest in making submissions regarding the scoping issue.  In early 

2008, the Commission received written submissions from BCTC, BC Hydro, the 

four appellants, and two other intervenors. 

[34] On 21 February 2008, four days before the scheduled Oral Phase of 

Argument on the scoping issue, the Commission Secretary advised BCTC and the 

intervenors that the oral hearing would not be held, and that the Commission 

agreed with BC Hydro and BCTC that it “should not consider the adequacy of 

20
09

 B
C

C
A

 6
8 

(C
an

LI
I)



Kwikwetlem First Nation v. British Columbia (Utilities Commission) Page 23 
 

 

consultation and accommodation efforts on the ILM Project as part of its 

determinations in deciding whether to grant a CPCN for the ILM Project” for 

reasons it expected to issue by 7 March 2008.  Its reasons for the scoping decision 

under appeal followed on 5 March 2008. 

The Scoping Decision 

[35] The Commission’s focus in this decision was on its role in assessing the 

adequacy of the Crown’s consultation with regard to the ILM Project it was asked to 

certify as necessary and convenient in the public interest.  The Commission found it 

could and should rely on the environmental assessment process to ensure the 

Crown fulfilled its duties to First Nations at all stages of the ILM Project, as it had in 

VITR and Revelstoke. 

[36] The Commission Secretary explained (at p. 2-3): 

In both the VITR Decision and the Revelstoke Decision, the 
Commission relied on the Environmental Assessment Office (“EAO”) 
process and as concluded in the VITR Decision: 

The government has legislated regulatory approvals that must 
be obtained before VITR proceeds. Pursuant to Section 8 of the 
EAA, BCTC requires an EAC for VITR. Given the Section 11 
Procedural Order and the Terms of Reference for VITR, the 
Commission Panel is satisfied that a process is in place for 
consultation and, if necessary, accommodation. In the 
circumstances of VITR, the EAO approval, if granted, will follow 
some time after this decision. Through this legislation, the 
government has ensured that the project will not proceed until 
consultation and, if necessary, accommodation has also 
concluded. The Commission Panel concludes that it should not 
look beyond, and can rely on, this regulatory scheme 
established by the government (p. 48). 

In the Revelstoke Unit 5 Decision, the Commission Panel said: 
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The Provincial and Federal Governments have created 
legislation, the Environmental Assessment Act and the 
Canadian Environmental Assessment Act, which ensure that 
regulatory approvals must be obtained before Revelstoke Unit 5 
can proceed and that the project will not proceed until 
consultation and, if necessary, accommodation has been 
completed (p.34). 

In the instant case, BCTC, pursuant to the Environmental Assessment 
Act, requires an Environmental Assessment Certificate (“EAC”) for the 
ILM Project. BCTC has said that it anticipates submitting its EAC 
application in the fall of 2008, assuming a CPCN is issued in the 
summer of 2008.  Given the Section 11 Procedural Order … and the 
draft Terms of Reference … the Commission Panel is also satisfied 
that a process is in place for consultation and, if necessary, 
accommodation. 

Prior to issuing an EAC, Provincial Ministers must consider whether 
the Crown has fulfilled legal obligations to First Nations (Guide to 
Environmental Assessment Process, Step 8 and Environmental 
Assessment Act, Section 17.) Given the statutory requirement for an 
EAC and the process established by the Section 11 Procedural Order, 
the Commission Panel concludes that it should not look beyond, and 
can rely on, this regulatory scheme established by the government. 
Accordingly, the Commission Panel does not intend to conduct a 
separate inquiry into the adequacy of consultation and accommodation 
in this proceeding. 

[37] In support of its position, the Commission relied on the following passage 

from Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 

S.C.R. 511, at para. 51 (also quoted at p. 47 of the VITR decision): 

It is open to governments to set up regulatory schemes to address the 
procedural requirements appropriate to different problems at different 
stages, thereby strengthening the reconciliation process and reducing 
recourse to the courts. 

[38] To the appellants’ submissions that consultation and accommodation were 

continuing obligations that might arise throughout a series of decisions, and 
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therefore, should start at the earliest possible stage and not be anticipated or 

deferred, the Commission responded (at p. 4): 

The Commission Panel believes that a distinction needs to be drawn 
between circumstances such as those in the Gitxsan Houses v. British 
Columbia (Minister of Forests) (2002), 10 B.C.L.R. (4th) 126 (S.C.) and 
the Haida cases where a decision or a series of decisions are made 
each having their own impacts, and the circumstances in the instant 
case where a single project requires at least two different regulatory 
approvals before there are impacts on Aboriginal rights and title. … 
[T]he EAC requirement ensures that if the duty to consult has not been 
met and, where necessary, adequate accommodation has not been 
provided, then the project will not proceed, and there will be no impacts 
on Aboriginal rights and title. In this manner, meaningful consultation is 
ensured, and the honour of the Crown will be upheld. In other words, 
the honour of the Crown does not require consultation on every step of 
a regulatory scheme, provided, as in the instant case, that meaningful 
consultation is ensured before there are impacts on Aboriginal rights 
and title. 

[39] The Commission summarized its analysis (at p. 5): 

… The CPCN can be thought of as the regulatory step that selects the 
most cost-effective project amongst alternatives, and also approves 
the scope, design, and cost estimates of the most cost-effective 
project. The first opportunity to consider the adequacy of consultation 
and accommodation is after the project is selected and is sufficiently 
defined so as to make accommodation discussions meaningful, that is, 
impacts need to be identified. And it is only after impacts can be 
identified, that consultation and accommodation can be concluded. 
This does not mean that BCTC and BC Hydro should begin consulting 
with First Nations after a CPCN has been granted and the ILM Project 
has been further defined; it only means that the Commission can and 
should rely on the EAO to now or in the future make determinations 
with respect to the duty to consult and, if necessary, accommodate. 

[40] The Commission then turned briefly to the evidence it would receive and 

consider in assessing potential costs and risks to the ILM Project. It noted that the 

potential costs of accommodation were relevant to the cost-effectiveness analysis 
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and that First Nations were entitled to full and fair participation in the proceeding on 

that and other relevant issues.  It refused to adjourn the proceeding until the 

process of consultation and accommodation was completed, anticipating (at p. 5 of 

the scoping decision) that an adequate record could be developed from which it 

could “assess cost estimates and potential risks to the project arising from the duty 

to consult, and where necessary, accommodate.” It acknowledged that one of the 

risks was the possibility that the environmental process might not result in an EAC 

or might require changes in the ILM Project requiring BCTC to seek a new or 

amended CPCN. 

[41] After this Court granted leave to appeal the scoping decision, the 

Commission issued the CPCN, providing its reasons for decision on 5 August 2008:  

In the Matter of British Columbia Transmission Corporation Application for a 

Certificate of Public Convenience and Necessity for the Interior to Lower Mainland 

Transmission Project, B.C.U.C. Decision, 5 August 2008, Commission Order No. C-

4-08 (the “CPCN decision”).  At page 96 of those reasons, it concluded: 

The Commission Panel concludes that building a new transmission 
line, specifically 5L83, is the preferred alternative for reinforcement of 
the ILM grid from the NIC [Nicola substation] side, and concludes that 
UEC [the upgrade option] is uneconomic when compared to building a 
fifth line, 5L83, that provides higher transfer capability and lower 
losses. 

[42] The CPCN decision has not been appealed.  In its reasons, the Commission 

affirmed the scoping decision, noting at p. 32: 
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… although the issue of whether BCTC had met its duty to consult and 
accommodate First Nations was ruled out of scope, the impacts on 
First Nations and risks to project costs were still well within scope. The 
First Nations were encouraged to be active participants in the ILM 
proceeding, but chose not to lead or elicit evidence. 

[43] From comments later in its reasons, it appears the Commission may have 

expected that the appellants would lead evidence about the potential adverse 

effects of the different options on their rights despite its refusal to consider their 

dissatisfaction with the consultation process.  That is not a conclusion that would 

have been readily apparent from the scoping decision. 

[44] On 1 October 2008, BCTC filed its application for an EAC for the ILM 

Project. The environmental assessment process is ongoing, although Kwikwetlem 

has refused to participate in it “without substantial changes to the process”. In their 

view, the EAO has no proper statutory mandate for consultation, no appropriate 

budget, and no sufficient ability to alter the project to meet the Crown’s 

accommodation duties. 

Discussion 

[45] The respondents accept that the duty to consult is engaged by the 

ministerial decision to grant an EAC that would allow the ILM Project to proceed.  

This is the reason BC Hydro has consulted with First Nations since August 2006.  

BCTC submits it is fully committed to ensuring that consultation and, if necessary, 

accommodation, with First Nations is carried out in a manner that upholds the 

honour of the Crown.  They also acknowledge the ministers have a constitutional 

duty to assess the adequacy of the Crown’s consultation and accommodation 

20
09

 B
C

C
A

 6
8 

(C
an

LI
I)



Kwikwetlem First Nation v. British Columbia (Utilities Commission) Page 28 
 

 

efforts in their review of the ILM Project under the Environmental Assessment Act, 

and have the authority to deny the EAC and thereby terminate the project if they 

determine the honour of the Crown was not maintained in the process leading to 

the application and the grant of the EAC.  Their point is that the Commission had 

no comparable duty to consider and decide whether the Crown’s duty to consult 

was fulfilled at the CPCN stage of the regulatory approval process for the ILM 

Project. 

[46] The respondents limit their submission to the factual circumstances of this 

case, where neither the proponent nor an intervenor suggested an alternative 

solution to the public need identified by BCTC.  They acknowledge that the 

Commission may receive information about alternatives as part of its cost-

effectiveness analysis and in some cases, may consider alternative proposed 

projects (see, for example, VITR, In the Matter of BC Gas Utility Ltd. Southern 

Crossing Pipeline Project Application for a Certificate of Public Convenience and 

Necessity, B.C.U.C. Decision, 21 May 1999, Commission Order No. G-51-99).  

Nevertheless, in BC Hydro’s view, in this case, the CPCN represents only the 

Commission’s opinion that the ILM Project is “suitable for inclusion in the plant or 

system of the public utility with the result that costs of the proposed facilities may 

be recovered in rates.”  Thus, it argues, by itself, the Commission’s grant of a 

CPCN can have no effect on Aboriginal interests. 

[47] At the core of this dispute are different understandings of the regulatory 

processes and their interplay.  In particular, the parties disagree on whether the 

CPCN “fixes” the essential structure of the project such that, practically speaking, 
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BCTC’s preferred option cannot be revisited, whatever consultation may occur in 

the EAC process.  In support of their argument that the CPCN has this effect, the 

appellants point first, to the Commission’s own words that the CPCN process is 

“the regulatory step that selects the most cost-effective project amongst 

alternatives, and also approves the scope, design, and cost estimates of the most 

cost-effective project” (scoping decision at p. 5, affirmed in the CPCN decision); 

second, to the advice given to First Nations by BC Hydro in its letter of 

6 June 2007; and third, to the Concurrent Approval Regulation B.C. Reg. 371/2002, 

s. 3(2)(a), which makes a CPCN ineligible for concurrent review with an EAC. 

[48] BCTC responded that the Commission’s statement was “a poor choice of 

language”, on an application presenting only one project for approval, albeit one 

with huge flexibility, but one the Commission had no power to modify without being 

asked to do so by its proponent.  It also acknowledged that BC Hydro’s letter could 

have expressed the intention and effect of its application more clearly.  In BCTC’s 

view, its application was for certification of a new transmission line from Merritt to 

Coquitlam with a range of potential routing options for the Commission to consider 

in deciding cost-effect issues, but not a specific configuration because those details 

might be influenced by the ongoing EAC consultation process. 

[49] On this issue, I agree with the appellants and accept the Commission’s 

stated understanding of its role as applicable not only generally on CPCN 

applications but on this particular application. In this case, the Commission 

reviewed the alternatives BCTC had considered and affirmed its choice as 

preferable.  The gist of the scoping decision was that, in this case, the certified 
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project could have no effect on Aboriginal interests until it received an EAC. Thus, 

the EAC process could test the adequacy of the Crown’s consultation efforts on the 

ILM Project. Because the EAC process required the ministers to assess those 

efforts, the Commission was under no such obligation before issuing a CPCN for 

that project. 

[50] The appellants dispute this reasoning. In their view, the current EAC process 

was not designed to meet the requirements of the duty to consult and 

accommodate Aboriginal interests and cannot be so adapted. 

[51] Functionally, the environmental assessment process is not the same 

process considered in Taku River Tlingit First Nation v. British Columbia (Project 

Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550.  The legislation 

analyzed in Taku River was repealed in 2002 and replaced with the current 

statutory regime.  According to Kwikwetlem, the repeal resulted in a “systemic 

stripping out” of First Nations participation in the EAC process.  The only explicit 

mentions of “first nations” in the current Environmental Assessment Act are found 

in s. 11(2)(f) and s. 50(2)(e); the latter authorizes a regulation listing those required 

to be consulted under the former. To date no regulation has been established. 

[52] BCTC responds that the EAC process can be, and in this case has been, 

adapted to include the nature of the project itself and alternatives to it in the 

ministerial review. 

[53] The most significant differences between the former and the current Act are 

the omission of a purposes section, changes to the criteria for the grant of an EAC, 
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and the absence of provisions mandating participation of First Nations. The notion 

that the interests of First Nations are entitled to special protection does not arise in 

the current Act.  As well, the word “cultural” has been omitted from the list of effects 

to be considered in the assessment process.  Perhaps most importantly, the EAO 

is no longer required to establish a project committee.  Under the former Act, both 

the formation of such a committee and First Nations participation in it were 

mandated.  Chief Justice McLachlin wrote in Taku River, at para. 8, that “[t]he 

project committee becomes the primary engine driving the assessment process.” 

[54] It may be that First Nations’ interests are left to be dealt with under the 

government’s Provincial Policy for Consultation with First Nations, which directs the 

terms of the operational guidelines of government actors.  McLachlin C.J.C. 

referred to this policy in Haida, noting at para. 51, it “may guard against 

unstructured discretion and provide a guide for decision-makers.”  Those directions 

are not before this Court and were not mentioned by any counsel. I do not know to 

what extent the EAC process complies with them. If they are relevant to an 

environmental assessment process, they are also relevant to the CPCN process.  

The Commission did not mention them in the scoping decision. 

[55] As I read the two governing statutes, they mandate discrete processes 

whereby two decision-makers make two different decisions at two different stages 

of one important provincially-controlled project.  Neither is subsidiary or duplicative 

of the other.  They are better seen the way the respondents treat them and the 

Commission understands them, as sequential processes that can be coordinated. 

The CPCN defines the activity that becomes the project to be reviewed by ministers 
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before they grant an EAC.  Each decision-maker makes a decision in the public 

interest, taking into account factors relevant to the question on which they are 

required to form an opinion. 

[56] Information developed for the purpose of the CPCN application and the 

opinion expressed by the Commission are likely to be relevant to the EAC 

application, just as information gathered at the pre-application stage of the EAC 

process may be relevant to the CPCN hearing.  That interplay does not mean the 

effect of their decision on Aboriginal interests is the same.  Nor does it make a 

ministerial review of the Crown’s duty to consult with regard to the definition of the 

project a necessarily satisfactory alternative to an assessment of that duty at an 

earlier stage by the Commission charged with opining as to whether a public utility 

system enhancement is necessary in the public interest. 

[57] The current Environmental Assessment Act provides a process designed to 

obtain sufficient information from the proponent of a reviewable project about any 

“adverse effects” of that project to permit an intelligent decision by the responsible 

ministers as to whether to grant an EAC for that project.  I see the ministerial review 

as a wrap-up decision, where two ministers have unconstrained discretion to 

prevent a proposed activity, public or private, for profit or not-for-profit, that has 

potential “adverse effects” from going forward.  The Act does not specify effects on 

whom or what. It can be inferred from the provisions of s. 10(1)(c) that the ministers 

are to consider any “significant adverse environmental, economic, social, heritage 

or health effect” revealed by the assessment. In this case, potential adverse effects 
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on the appellants’ asserted Aboriginal rights and title are undoubtedly included, 

although not identified in the current Act. 

[58] Where the activity being considered is a Crown project with the potential to 

affect Aboriginal interests, as it is in this case, because the responsible ministers 

are constitutionally required to consider whether the proponent has maintained the 

Crown’s honour, all counsel assert they may refuse the EAC, not only by reason of 

any listed adverse effect, but also for failure of the Crown to meet its consultation 

and accommodation duty.  The procedural order issued under s. 11 of the Act 

acknowledges this aspect of the ministerial responsibility with respect to the ILM 

Project. 

[59] By contrast, certification under s. 45 of the Utilities Commission Act is the 

vital first step toward the building of the transmission line across territory to which 

First Nations assert title and stewardship rights, one that, for practical reasons, 

BCTC, BC Hydro and the Commission consider necessarily precedes acceptance 

of an application for the required ministers’ EAC.  The legislature has delegated the 

discretion to opine as to the need and desirability for the construction of additional 

power transmission capacity to the Commission.  Only the Commission can grant 

permission to enhance a power transmission line. 

[60] In these circumstances, in my view, the appellants were not only entitled to 

be consulted and accommodated with regard to the choice of the ILM Project by 

BCTC, they were also entitled to have their challenge to the adequacy of that 

consultation and accommodation assessed by the Commission before it certified 
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BCTC’s proposal for extending the power transmission system as being in the 

public interest.  It was not enough for the Commission to say to First Nations: we 

will hear evidence about the rights you assert and how the ILM Project might affect 

them. 

[61] This is not to say the Commission, in formulating its opinion as to whether to 

grant a CPCN, will decide BC Hydro’s efforts did not maintain the honour of the 

Crown.  It is to say that the Commission is required to assess those efforts to 

determine whether the Crown’s honour was maintained in its dealings with First 

Nations regarding the potential effects of the proposed project. 

[62] The Crown’s obligation to First Nations requires interactive consultation and, 

where necessary, accommodation, at every stage of a Crown activity that has the 

potential to affect their Aboriginal interests.  In my view, once the Commission 

accepted that BCTC had a duty to consult First Nations regarding the project it was 

being asked to certify, it was incumbent on the Commission to hear the appellants’ 

complaints about the Crown’s consultation efforts during the process leading to 

BCTC’s selection of its preferred option, and to assess the adequacy of those 

efforts.  Their failure to determine whether the Crown’s honour had been 

maintained up to that stage of the Crown’s activity was an error in law. 

[63] The certification decision is the first important decision in the process of 

constructing a power transmission line.  It is the formulation of the opinion as to 

whether a line should be built to satisfy an anticipated need, rather than to upgrade 
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an existing facility, find or develop alternative local power sources, or reduce 

demand by price increases or other means of rationing scarce resources. 

[64] If, as BCTC submits, the Commission’s decision is to be read as having 

acknowledged its constitutional obligation by determining the existence of a duty to 

consult, the scope of that duty, and its fulfillment up to that stage of the ILM Project, 

it was unreasonable. 

[65] Where a decision-maker is called upon to approve a Crown activity that 

gives rise to the duty to consult, the first task of the decision-maker in assessing the 

adequacy of that duty, is to determine its scope and content in that particular case. 

Only when the scope of the duty to consult has been determined, can a decision-

maker decide whether that duty has been fulfilled.  In Haida, the Supreme Court of 

Canada clearly stated there is no one model of consultation; the Crown’s 

obligations will vary with the individual circumstances of the case.  Neither explicitly 

nor implicitly did the Commission attempt to define its obligations in this case.  As it 

had in the two earlier cases, VITR and Revelstoke, it simply deferred to the 

ministers with ultimate responsibility for deciding whether to grant the project an 

EAC. 

Summary 

[66] BC Hydro’s duty to consult and, where necessary, accommodate First 

Nations’ interests arose when BCTC became aware that the means it was 

considering to maintain an adequate supply of power to consumers in the lower 

mainland had the potential to affect Aboriginal rights and title.  BC Hydro 
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acknowledged that duty by initiating contact with First Nations in August 2006. The 

duty continued while several alternative solutions were considered.  The process 

was given substance by the holding of information meetings over the following 

months and some structure by the s. 11 procedural order issued by the EAO in 

May 2007. 

[67] When BCTC settled on the ILM Project in May 2007 and applied for a CPCN 

for that project in November of that year, it effectively gave the Commission two 

choices – accept or reject its application.  As BCTC argued, supported by BC 

Hydro as an intervenor, it effectively ended its own consideration of alternatives 

and foreclosed any consideration by the Commission of alternative solutions to the 

anticipated energy supply problem.  The decision to certify a new line as necessary 

in the public interest has the potential to profoundly affect the appellants’ Aboriginal 

interests. Like the existing line (installed without consent or consultation), the new 

line will pass over land to which the appellants claim stewardship rights and 

Aboriginal title. (For an understanding of that concept see Osoyoos Indian Band v. 

Oliver (Town), 2001 SCC 85, [2001] 3 S.C.R. 746, at paras. 41 to 46.)  To suggest, 

as the respondents now do, that the appellants were free to put forward evidence 

during the s. 45 proceeding as to the adverse impacts of the ILM Project on their 

interests, and to have BC Hydro’s consultation efforts with regard to those impacts 

evaluated by the ministers a year or two later, is to miss the point of the duty to 

consult. 

[68] Consultation requires an interactive process with efforts by both the Crown 

actor and the potentially affected First Nations to reconcile what may be competing 
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interests.  It is not just a process of gathering and exchanging information. It may 

require the Crown to make changes to its proposed action based on information 

obtained through consultations. It may require accommodation:  Haida, at paras. 

46-47. 

[69] The crucial question is whether conduct that may result in adverse effects on 

Aboriginal rights or title will be considered during the CPCN process and not during 

the EAC process.  That is the case here; the duty to consult with regard to the 

CPCN process is acknowledged.  It follows that the Commission has the obligation 

to inquire into the adequacy of consultation before granting a CPCN.  Even if the 

EAC process could theoretically be adapted to ensure the ministerial review 

includes a consideration of the adequacy of the consultation at the CPCN 

application stage, practically-speaking, the advantage would be to the proponent 

who has obtained a certification of its project as necessary and in the public 

interest.  Moreover, the Commission cannot determine whether such an adapted 

process meets the duty whose scope it is in the best, if not only, position to 

determine unless it determines the scope of that duty.  A cost/benefit analysis of 

one or more projects does not appear in the ministers’ mandate. 

[70] If consultation is to be meaningful, it must take place when the project is 

being defined and continue until the project is completed.  The pre-application 

stage of the EAC process in this case appears to have synchronized well with 

BCTC’s practice of first seeking a CPCN and not making formal application for an 

EAC until a CPCN is granted.  The question the Commission must decide is 

whether the consultation efforts up to the point of its decision were adequate. 
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[71] For these reasons, I would order that the Commission reconsider the 

scoping decision in the terms I set out above at para. 15. 

“The Honourable Madam Justice Huddart” 

I agree: 

“The Honourable Mr. Justice Donald” 

I agree: 

“The Honourable Mr. Justice Bauman” 
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Supreme Court of Newfoundland and Labrador, Court of Appeal 
Labrador Inuit Assn. v. Newfoundland (Minister of Environment and Labour) 
Date: 1997-09-22 

Thomas G. Heintzman, Q.C., Chris Sullivan and Ann Bigue, for appellant, Labrador Inuit 
Association. 

Lloyd Hoffer and Roger Townshend, for appellant, Innu Nation. 

Edward Roberts, Q.C., and Donald Burrage, for The Queen in right of Newfoundland. 

Ian Kelly, Q.C., and Brett Ledger, for Voisey’s Bay Nickel Company Ltd. 

Court File No. 97/124 

[1] BY THE COURT:— This appeal raises questions relating to the integrity of, and the 

role to be played by, environmental assessment processes in the context of a massive 

mining development proposed at Voisey’s Bay in northern Labrador. 

[2] What is specifically at issue is the validity of certain decisions of the Minister of 

Environment and Labour for the Province of Newfoundland to accept for registration under 

provincial environmental assessment legislation a proposal by a mining developer for the 

construction of certain infrastructure, including a road and airstrip, at the proposed mine 

site, and, in so doing, to treat those Works as a separate undertaking from the overall 

mining development which is subject to a joint environmental assessment process to be 

conducted pursuant to an agreement among the governments of Canada and 

Newfoundland, the Labrador Inuit Association [LIA] and the Innu Nation. The Economic 

Imperative and the Environmental Challenge 

[3] In Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 

1 S.C.R. 3 at pp. 16-17, 88 D.L.R. (4th) 1, La Forest J. described the environment’s 

protection “as one of the major challenges of our time”. In this statement, the Supreme 

Court of Canada encapsulates the critical need of reconciling the use of the earth’s natural 

resources with the protection of the environment. 

[4] The need to rationalize these imperatives is a phenomenon of relatively recent 

origin. This is because for most of the history of humankind the development and 

sustenance of life has been moulded and controlled by the environment. As Rachel 

Carson has pointed out, it has only been in the last century that the relationship has been 

reversed to the extent that humans now possess the power to mould and change the 

environment in significant ways (Silent Spring, Crest Paperback edition (1962), p. 16). The 

web of life, which contains and controls the interdependence of living things and beings, 
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both with respect to each other and to their physical surroundings, is not static. Change in 

one area may profoundly affect life and habitat in other areas and may even threaten its 

existence in ways that cannot be immediately foreseen. 

[5] The foreboding extent of the reality of, to use Carson’s words, “the impetuous 

and heedless pace of man rather than the deliberate pace of nature” now brings a 

completely new dimension to the implications for change brought about by humankind’s 

activities. As the harmful effects of amazonian deforestation; of damage to the ozone 

layer; and of acid rain become increasingly apparent, the urgency of controlling the 

destruction of the earth’s environment is brought home. 

[6] In this Province, as elsewhere, society has been left to grapple with the 

deleterious, and at times tragic, effects of unbridled development on the health and 

security of its residents and upon the environment. The recent experience of the 

devastation of the fishery through over-exploitation bears stark witness to the 

consequences of the impact which the pace of humankind’s activities, especially those 

driven by economic forces, can have. 

[7] As important as are environmental considerations, sight cannot be lost of the 

economic and social benefits that flow from the production of these resources. Legitimate 

concerns of meaningful employment and security for families are at stake. This is a reality 

that must also be taken into account along with environmental considerations. The 

importance of development of resources to the lives of people should not be understated. 

It, and the investment that brings it about, are essential to the well-being and progress of 

society. In this regard, it is essential that the time-tables of those managing the investment 

be brought into the equation. Nevertheless, they cannot be allowed to control the agenda 

without regard to competing environmental interests. 

[8] The often competing concerns of economic development and environmental 

preservation ought not to be regarded as irreconcilable, however. Each comports its own 

vital imperative. No natural resource is a forbidden fruit. Indeed, discriminate harvesting 

from nature’s storehouse is as essential to the maintenance and sustenance of life as the 

preservation of our environment. The challenge is to temper the refrain advocated by 

developers from time to time to “develop or perish” by assuring that it does not re-echo 

amongst future generations as “develop and perish”. To this end, as Oldman River has 

observed, governments and international organizations have responded through “a wide 

variety of legislative schemes and administrative structures”. 
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The Public Response 

[9] One of the primary initiatives taken by governments in rationalizing economic 

activity with environmental imperatives has been the enactment of statutes providing for 

environmental assessment. These measures have generally been aimed at moving away 

from correcting environmental problems ex post facto, towards preventing them from 

occurring ab initio or, at least, assuring that they are contained at tolerable levels. It is well 

to point out that this is not only environmentally sound but is economically desirable as 

well, inasmuch as the costs of rectifying long term effects often eclipse short term burdens. 

In any event, it appears just plain common sense to require development of resources to 

await the relatively short time that will be taken to allow adverse environment effects to be 

assessed and mitigated, if not eliminated. 

[10] Accordingly, it can be said that the process of environmental assessment is not 

a frill engrafted on the development process; nor should it be regarded as an 

administrative hurdle to be gotten over in the march towards economic development. It is, 

rather, an integral part of economic development. 

[11] Both the Parliament of Canada and the Newfoundland Legislature have enacted 

environmental assessment legislation: Canadian Environmental Assessment Act, S.C. 

1992, c. 37 (CEAA); Environmental Assessment Act, R.S.N. 1990, c. E-13 (NEAA). The 

regimes created by these statutes represent a public attempt to develop an appropriate 

response that takes account of the forces which threaten the existence of the environment. 

If the rights of future generations to the protection of the present integrity of the natural 

world are to be taken seriously, and not to be regarded as mere empty rhetoric, care must 

be taken in the interpretation and application of the legislation. Environmental laws must 

be construed against their commitment to future generations and against a recognition 

that, in addressing environmental issues, we often have imperfect knowledge as to the 

potential impact of activities on the environment. One must also be alert to the fact that 

governments themselves, even strongly pro-environment ones, are subject to many 

countervailing social and economic forces, sometimes legitimate and sometimes not. Their 

agendas are often influenced by non-environmental considerations. 

[12] The legislation, if it is to do its job, must therefore be applied in a manner that 

will counteract the ability of immediate collective economic and social forces to set their 

own environmental agendas. It must be regarded as something more than a mere 

statement of lofty intent. It must be a blueprint for protective action. 
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The Context 

[13] Voisey’s Bay Nickel Company Limited is the holder of certain mineral licences in 

the general proximity of Voisey’s Bay, Labrador. A major nickel-copper-cobalt mineral 

discovery was made in 1993. As a result of exploratory work already completed, the 

company has concluded that it has at least 30 million tons of proven reserves that are 

economically mineable. It has been estimated, subject to further exploration to delineate 

the size of the resource, that the site contains over 150 million tons of ore. The resource 

has been determined to lie in three separate structures known as the Ovoid, the Eastern 

Deeps, and the Western Extension. The company proposes to build a mine and mill in the 

vicinity of the discovery site. The Ovoid can be mined by open pit mining techniques. This 

is the area of the proven reserves. The other two areas will likely require underground 

mining methods. It is in these areas where, it is said, further work is necessary to delineate 

the actual extent of the resource. The information so gleaned will influence decisions of the 

company as to its mining methods and the extent of the mine. 

[14] Concern over the environmental repercussions of the proposed development 

initially triggered environmental assessments under the environmental statutes of both 

orders of government. The actual triggering events were the submission to Canada, on 

September 26, 1996 and the filing with Newfoundland, on October 25, 1996 of a document 

entitled “The Voisey’s Bay Mine Mill Project, Project Description Report” which described 

in general terms a “proposed development of a … mine and mill complex, including 

associated infrastructure”. The report identified major elements of the development as 

including “permanent site roads”, and a “permanent airstrip”. It noted that the project was 

“described to the extent it can be defined at the current stage of development” and that 

exploration was ongoing to establish the extent of the reserves. It also noted the 

determination of the extent of those reserves “could affect the rate of production, the 

location of proposed mining infrastructure and the life of the operation”. To that extent, 

therefore, further exploration was related to the scope and development of the mine itself. 

[15] In an effort to avoid duplication of effort resulting from the project’s overlapping 

jurisdictional impact, Canada and Newfoundland sought a way of conducting a joint 

federal-provincial environmental assessment of the project. A Memorandum of 

Understanding (MOU), dated January 30, 1997, was signed. The agreement was made 

among both orders of government, the Labrador Inuit Association and the Innu Nation. The 

involvement of these two additional parties recognized their special interest and concern 
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affecting the lands where the discovery was made and where the mine and mill are 

proposed to be developed. 

[16] In the MOU, the parties committed themselves to “the establishment of a single, 

effective and efficient process” with respect to the assessment of the environmental effects 

of the undertaking and included a provision for comprehensive public involvement. It 

provided for the constitution of a single Panel to conduct a joint public review of the 

undertaking in accordance with detailed terms of reference and with the normal wide-

ranging statutory powers to conduct its proceedings, including public hearings, that would 

normally be applicable to a review panel constituted under the CEAA. Consistent with the 

statutory schemes, the report of the Panel containing its recommendations was to be 

submitted to the respective governments as well as the other parties for further action. 

[17] The scope of the MOU, in terms of just what activity should fall within the 

purview of the Panel’s review, was the subject of much discussion between the four 

parties to the agreement. It is also clear that the company, although not named as a party 

in the agreement, was very much an active participant in many of those discussions and in 

fact provided information and even drafts of descriptions of the project to the parties. 

[18] In fact, issues as to whether roads and an airstrip ought to be part of the overall 

environmental assessment had surfaced long before the actual filing of the Project 

Description Report by the Company in the Fall of 1996. Much evidence was led at the 

original hearing as to these discussions and as to the perceptions of the parties as to the 

meanings to be ascribed to previous words and actions by others on this issue. In the end, 

each party at the original hearing took the position, as did the judge, that the MOU was 

sufficiently clear and unambiguous that it could be interpreted without resort to extrinsic 

evidence. Arguments based on such evidence were presented in the alternative. This 

Court is equally of the view that the questions at issue in this appeal can be resolved 

without resort to this evidence as an aid to interpretation of the parties’ actual intent. 

Nevertheless, a reference to some of the key events leading up to the filing of the Project 

Description Report and the signing of the MOU will be useful in describing the factual 

matrix within which those documents came to be finalized. 

[19] A review of that material indicates that the LIA and the Innu Nation, although 

acknowledging that all exploratory activity engaged in or to be engaged in by the company 

would not necessarily be caught by the environmental assessment process, were very 

concerned about the status of construction of roads and the airstrip. In January of 1996, 

19
97

 C
an

LI
I 1

46
12

 (
N

L 
C

A
)



 

 

the company had filed under the NEAA, a registration document entitled “Advanced 

Exploration Infrastructure”. The proposed activities included the construction of a two-lane 

road twelve kilometres in length with a maximum grade of 8% that would generally follow 

the existing terrain, and a 1,250 metre airstrip. The document noted that “the advanced 

exploration infrastructure has been designed and located such that it can be incorporated 

into the development of a mine, should such a development prove to be technically, 

environmentally and economically feasible”. It also noted that the Company had already 

determined that it has approximately 30 million tons of “economically mineable ore” and 

that continued exploration was required “to further define the resource”. 

[20] The position of the LIA in response to this registration was that the undertaking 

therein described was “an integral part of and the commencement of a much larger 

development namely, the development of a mine and milling operation with supporting 

infrastructure” and that this infrastructure and the proposed mine were “inextricably 

intertwined”. Eventually, the company withdrew this registration on the day it filed its 

Project Description Report in September of 1996. As indicated, the Project Description 

Report also included roads and an airstrip in the same locations as those identified in the 

Advanced Exploration Infrastructure registration but described them as “permanent” and, 

in the case of the road, as having a length of 13 kilometres and, in the case of the airstrip, 

a length of 1,525 metres. The road was to be a two-lane structure, of less grade than the 

previous proposal in the Advanced Exploration Infrastructure and with major bridge work. 

The negotiations for the finalization of the MOU were well along by this point and the LIA 

and the Innu continued to have concern as to whether or not the road and the airstrip were 

to be covered by the assessment process for the project. Much of the discussion related to 

the definition of “Undertaking” in the MOU and the description of the project which was 

being supplied by the company. Eventually, the words “mine site roads” (a phrase 

suggested by the Innu Nation), and “airstrip”, without any qualifying phrases like 

“temporary” or “permanent”, were included in that description when the final draft was 

agreed on. 

[21] On February 10, 1997, the Minister of the Environment, for the Province, acting 

under s. 37 of NEAA, exempted the Undertaking dealt with in the MOU from the 

application of the Newfoundland Act. The exemption order explicitly stated its rationale to 

be: “to enable the Province to participate in a joint environmental assessment of the 

Undertaking”. It went on to state that the MOU “provides for a single, effective and efficient 

environmental assessment, including provision for comprehensive public involvement” and 
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“eliminates the possibility of duplicative and costly environmental assessments potentially 

jeopardizing the Undertaking, which would clearly not be in the public interest”. Hence, the 

purpose of the exemption was to clear the way for the environmental assessment of what 

was therein described as “the Voisey’s Bay Mining Development Undertaking” to be 

conducted by a joint panel in accordance with the Memorandum of Understanding. 

[22] In April 1997, the Company submitted to the Minister for registration under s. 6 

of NEAA, a document entitled “Exploration Support Works” at the Voisey’s Bay site. It 

included a proposal to construct a “temporary access road”, in the same location as the 

one identified in the Project Description Report and MOU, but it was now a one-lane road 

and 11.5 km in length. It also contemplated construction of a 1,250 metre long “temporary 

airstrip”, again in the same location. It was stated that this infrastructure was to be used for 

“supporting exploration activities at Voisey’s Bay”. The LIA and the Innu objected to the 

submission, arguing that the proposed Works were an integral part of the first phase of the 

mine/mill which should be assessed as part of the MOU process and that it constituted an 

attempt to “fragment” the project. Subsequently, the April document was withdrawn and in 

its place the company submitted, on May 22, 1997, another document dated May 21, 

1997, and also entitled “Exploration Support Works” which entailed the construction of 

essentially the same length of a one-lane road but with a grade of 9%, and a smaller 

airstrip of 917 metres. They were again described as “temporary” and “supportive of 

exploration”. The document stated that the exploration program in Voisey’s Bay was “in the 

advanced stage” since proven reserves had already been established. Further exploration 

was required “to delineate and quantify the mineral inventory necessary to further support 

the proposed integrated mine/smelter complex”. 

[23] The Minister received the document as a proper registration under NEAA and 

advised the public accordingly; however, the parties to the MOU were formally advised 

that the Minister would be addressing whether the Exploration Support Works were part of 

the undertaking previously exempted from the Act’s operation and, accordingly, subject to 

assessment by the joint panel constituted under the MOU. 

[24] Issue was taken with he Minister’s right even to accept the Exploration Support 

Works document under the Act and it was also suggested that the Minister had no power 

unilaterally to determine whether the contemplated work was covered by the MOU. It was 

said that that decision had to be made by the four parties to the Memorandum. 
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[25] It is also noted, not without interest, that the Chairperson of the Panel 

constituted under the MOU felt obliged to write the signatories to the MOU to express her 

concern, based on public input, that the approval of the Exploration Support Works under 

the Act “could jeopardize or delay the review process” defined by the MOU and that the 

“credibility of the review process would be called into question”. 

[26] On July 2, 1997, the Minister decided the Works described in the May 21 st 

registration were “a separate undertaking from the mine/ mill development undertaking that 

was exempted from NEAA in favour of the MOU”. This decision, if effective, would render 

the Exploration Support Works susceptible to assessment under the provincial statute, 

bringing it outside the ambit of the Memorandum. 

[27] The decisions to accept the May 21st registration document and to treat it as 

outside the purview of the MOU assessment process, precipitated applications to the Trial 

Division by both the Labrador Inuit Association and the Innu Nation seeking judicial review 

to quash those decisions. Both parties also sought, amongst other things, a declaration 

that the Exploration Support Works were part of the Undertaking committed to the joint 

environmental assessment under the MOU. 

The Trial Division Decision 

[28] Both applications were heard jointly. The presiding judge stated the main issue 

to be “whether the Works are included in the definition of Undertaking which is defined in 

the Memorandum”. He concluded they were not and that the Minister’s decisions to 

receive the registration of the Exploration Support Works filed on May 22, 1997, and 

declaring, on July 2, 1997 that the Works were a separate Undertaking from that 

committed to assessment under the terms of the Memorandum, were correct. He also 

concluded that the Works were “necessary to support the ongoing exploration activity”. 

[29] The essence of the judge’s reasoning is represented by the following passages 

from his decision: 

Paragraph 3 of Schedule 2 states that during the “life cycle” of the mine/ mill complex 
it will be necessary to construct “mine site roads” and “an airstrip”. In order to 
determine whether the Works are included in the Undertaking it is necessary to 
interpret the meaning of these words. In considering their meaning, these words must 
be read in their ordinary sense and in the context of the Memorandum as a whole. 
The definition of Undertaking in the Memorandum describes the construction, 
operation, demolition, decommissioning and rehabilitation of a mine and mill complex 
including the “associated activities” which are described in Schedule 2. The definition 
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of Undertaking does not include any reference to the exploratory activities that are 
required prior to the approval of the construction of the Undertaking. 
Schedule 2 describes the activities that are “associated” with the construction and 
operation of the mine/mill complex. Paragraph 1 of the Schedule again describes the 
mine/mill complex. The next ten paragraphs (including paragraph 3) describe how 
the Company will construct and operate the project. In other words, the whole 
definition of Undertaking must be read in the context of the construction and 
operation of the mine/mill complex. 
Accordingly, “mine site roads” and “an airstrip” relate specifically to the construction 
and operation of the mine/mill complex. These words mean permanent roads and a 
permanent airstrip which would support the construction and operation of the 
mine/mill complex. It would be a distortion of the clear meaning of these words to 
interpret them to include a temporary road or a temporary airstrip which are required 
for exploratory activities only. 
The temporary nature of the Works is recognized in the Registration which provides 
for the “rehabilitation” of the area in the event that the Panel determines that it is not 
environmentally appropriate for the Works to be situated in the area proposed in the 
Registration. 

[30] It is clear from the judge’s reasons that 

1. The focused on the words of Schedule 2 to the MOU as defining the scope of the 

undertaking without referring to the definitions in the legislation or the Exemption Order, 

or in the MOU itself, except to recite its language; 

2. he drew a distinction between exploratory and mining activities and between temporary 

and permanent infrastructure; and concluded that anything that could be characterized 

as having an exploratory purpose or was “temporary” in nature was not covered by the 

MOU; 

3. he concluded that the proposed temporary road and airstrip had to be placed in the 

exploratory category because they were necessary to support exploration; 

4. he felt that Schedule 2 to the MOU should be construed in such a way that if there was 

no reference to exploratory activities as such in the Schedule, activities with an 

exploratory purpose were necessarily excluded, i.e. Schedule 2 was a defining 

document for the purpose of determining the scope of the undertaking; 

5. he concluded that the words “permanent” should in effect be read into the document as 

qualifying the words “mine site roads” and “airstrip”. 

[31] The Labrador Inuit Association and the Innu Nation are now appealing against 

the judge’s determinations, whilst reasserting their claim to be rightfully entitled to the relief 

claimed in their applications. 
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Post-Decision Events 

[32] The judge’s decision was delivered on July 18, 1997. On the same day the 

Minister, presumably relying on the result of the ruling that the road and airstrip described 

in the May 21, 1997 registration document were not included within the MOU or Exemption 

Order, purported to make a determination under s. 7 of the NEAA that no further 

assessment of that road or airstrip was required. The effect of that ruling was that no 

environmental impact statement was required and no public hearings would be held with 

respect to those Works. This contrasts with the assessment approach to which they would 

have been subjected if they fell under the MOU. The degree of assessment they received 

was, instead, therefore limited to a detailed review of the proposal by the Minister’s 

technical staff in light of requested public input. 

[33] The validity of this Ministerial decision is not directly before this Court because it 

was not the subject of the trial judge’s decision. Nevertheless the acknowledgment, 

appropriately made by counsel for the Minister at the appeal hearing, that if the earlier 

decisions of the Minister, which are the subject of this appeal, are invalid, it necessarily 

follows that the July 18 decision also cannot stand, is noted. 

Issues 

[34] The central question raised by this appeal is whether the judge at first instance 

erred in concluding that the Works described in the Company’s May 21st registration 

document (essentially a road, airstrip and related borrow pits) do not come within the ambit 

of the MOU. If they are a part of the Undertaking committed to environmental assessment 

under the Memorandum, they have been exempted from the operation of NEAA so that 

the Minister’s jurisdiction to subsequently receive and act upon the May 21st registration is 

open to question. 

[35] In light of our decision on this issue of interpretation and on the Minister’s 

jurisdiction, other issues, including claims made by the Innu Nation to relief based on the 

administrative law doctrine of legitimate expectations and on the doctrine of promissory 

estoppel, will not need to be dealt with. 

Applicable Legislation 

Environmental Assessment Act (NEAA) 

2. … 
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. . . . . 
(f) “environmental assessment” means a process by which the environmental 

impact of an undertaking is predicted and evaluated before the undertaking 
has begun or occurred; 

(g) “environmental impact” means a change in the present or future environment 
that would result from an undertaking; 

. . . . . 
(m) “undertaking” means an enterprise, activity, project, structure, work, policy, 

proposal, plan or program that may, in the opinion of the minister, have a 
significant environmental impact and includes a modification, an extension, an 
abandonment, a demolition and a rehabilitation of that enterprise, activity, 
project, structure, work, policy, proposal, plan or program. 

. . . . . 
3. The purpose of this Act is 

(a) to facilitate the wise management of the natural resources of the province; and 
(b) to protect the environment and quality of life of the people of the province, 

through the institution of environmental assessment procedures prior to and after the 
commencement of an undertaking that may be potentially damaging to the 
environment. 

. . . . . 
6(1) A proponent shall, before proceeding with the final design of an undertaking, 
notify the minister in writing, on a form prescribed by the regulations, concerning the 
proposed undertaking. 
(2) The notification under subsection (1) shall be considered to be registration of an 
undertaking for the purpose of this Act. 
7. The minister shall examine the information provided on the registration form under 
section 6, using criteria prescribed by the regulations to determine whether 

(a) an environmental impact statement is required; 
(b) an environmental impact statement may be required; or 
(c) an environmental impact statement is not required. 

37(1) Where the minister is of the opinion that it is in the public interest, having 
regard to the purpose of this Act and weighing the purpose of this Act against the 
injury, damage or interference that might be caused a person or property by the 
application of this Act to an undertaking, the minister, with the approval of the 
Lieutenant-Governor in Council, may by order 

(a) exempt an undertaking or a proponent of an undertaking from the application 
of this Act or the regulations or a matter provided for in this Act or the 
regulations, subject to those terms and conditions that the minister may 
impose … 

Interpretation Act, R.S.N. 1990, c. 1-18 

17. Where an Act confers power to make regulations or to grant, make, or issue an 
order in council, proclamation, order, writ, warrant, scheme, or letters patent, 
expressions used in them have the same respective meanings as in the Act 
conferring the power. 
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Voisey ’s Bay Mining Development Undertaking Exemption Order, Nfld. Reg. 21/97 

2. The Voisey’s Bay mining development undertaking for the development of a 
nickel-copper-cobalt mine and mill at Voisey’s Bay in Labrador is exempted from the 
Environmental Assessment Act. 
3. The exemption effected by this order is subject to the terms and conditions 
contained in the Appendix to this order. 

Appendix 
1. The environmental assessment of the Voisey’s Bay mining Development 
Undertaking (“undertaking”) will be performed in accordance with the duly executed 
Memorandum of Understanding on Environment Assessment of the Proposed 
Voisey’s Bay Mining Development (“MOU”). 

. . . . . 
EXPLANATORY NOTE 

The reason for this Exemption Order is to enable the province to participate in a joint 
environmental assessment of the undertaking. A Memorandum of Understanding on 
Environmental Assessment of the Proposed Voisey’s Bay Mining Development 
(“MOU”) will be executed by the relevant departments of the federal and provincial 
governments, the Labrador Inuit Association and the Innu Nation following the 
approval of this Exemption Order by the Lieutenant-Governor in Council. The MOU 
provides for a single, effective and efficient environmental assessment, including 
provision for comprehensive public involvement. The MOU eliminates the possibility 
of duplicative and costly environmental assessments potentially jeopardizing the 
undertaking which would clearly not be in the public interest. 

(NOTE: Although included as an “explanatory note” to the published version of the Order, 

this material was in fact included within the body, and was apparently intended to be a 

part, of the original Exemption Order, as actually signed by the Clerk of the Executive 

Council.) 

Analysis 

(a) The Memorandum of Understanding 

[36] The “Undertaking” committed to the “single, effective and efficient environmental 

assessment” through the Exemption Order of February 10, 1977 is defined in the MOU as: 

The proposed construction, operation, demolition, decommissioning, rehabilitation 
and effective surrender of any leases by the Proponent of a mining development and 
associated activities as described in Schedule 2. 

[37] It will be observed that this is a prospective definition relating to the immediate 

and extended future construction and operation of the mining development at Voisey’s 

Bay, and its eventual abandonment. Schedule 2 amplifies the definition, primarily giving a 

description of the Undertaking in its construction and operational stages. For the purposes 
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of this appeal, the relevant portions of the Schedule amplifying on the foregoing general 

definition read: 

Voisey’s Bay Nickel Company Ltd. (the “Proponent”) is proposing to develop a nickel-
copper-cobalt mine and mill in the vicinity of a place known to the Inuit of Labrador as 
Tasiujatsoak, to the Innu of Labrador as Kapukuanipant-kauashat, which is also 
known as Voisey’s Bay. The indicated mineral resource is estimated to be 150 million 
tons. The deposit consists of three ore bodies known as the Ovoid, the Eastern 
Deeps, and the Western Extension. The Ovoid would be mined using open pit 
techniques. The Western Extension and Eastern Deeps would be mined by 
underground techniques. The ore would be processed to nickel-cobalt and copper 
concentrates using conventional milling processes. The concentrates would be 
shipped to a smelter off-site. This proposed development is hereinafter referred to as 
the “undertaking”. 
The undertaking, through its life cycle, includes open pit and underground mining 
facilities and operations, the construction and operation of storage and deposition 
areas for waste rock and overburden, mine site roads, borrow pits and quarries and 
their road access, an airstrip. … The undertaking includes the activities associated 
with the above operations and infrastructure such as the transportation of personnel 
and supplies and the shipping of concentrates. [Emphasis added.] 

[38] The issue whether the Exploratory Support Works referred to in the May 21st 

registration come within the MOU, therefore, hinges on whether the 11.5 km single lane 

gravel road, airstrip and related borrow pits and quarries come within the definition of 

“Undertaking”, and on the relevance of the references to “mine site roads, borrow pits and 

quarries and their road access, an airstrip …” to that determination. 

(b) A Question of Legal Interpretation 

[39] The trial judge found that “mine site roads” and “an airstrip” related to 

construction and operation of the mine/mill complex that entailed permanent roads and a 

permanent airstrip, and that it would be a “distortion of the clear meaning of these words to 

interpret them to include a temporary road or a temporary airstrip which are required for 

exploratory activities only”. This finding clearly involved an interpretation of the 

Memorandum’s definition of the Undertaking, as the judge’s reference to a distortion of its 

words shows. As such he was engaged in the exercise of giving legal effect to the facts in 

light of the agreement that had been consummated in accordance with powers exercised 

to effect a statutory purpose. This must be considered, if not a question of law, at least of 

mixed law and fact amenable to appellate scrutiny. 

[40] Inasmuch as the question at issue essentially involves the construction of a 

written document, where credibility of witnesses and the weighing of evidence is not in 
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question, this Court is in as good a position as the trial judge to examine the documentary 

evidence and to reach its own conclusion as to the proper interpretation of the MOU. 

(c) Approach to Interpretation — The Nature of the MOU and the Question of Parol 

Evidence 

[41] The creation of the joint assessment process contemplated by the MOU resulted 

from the exercise of authority conferred, in the case of Canada, by ss. 40 to 42 of the 

CEAA and, in the case of Newfoundland, by s. 37 of the NEAA. The MOU is therefore a 

specialized regime that is designed, not to derogate from the legislative environmental 

assessment process, but to facilitate its implementation. Whether one regards the MOU as 

a statutory instrument or as a contract, therefore, it must be interpreted and applied in 

furtherance of the underlying statutory intent that was its genesis. Concepts fundamental 

to the statutory assessment regime should equally apply to an understanding of the MOU. 

[42] One of the fundamental concepts of environmental assessment regimes is that 

they are concerned with the consequences of activities that involve physical incursions into 

an environment in a potentially harmful way. This is evident from the references to 

“environmental effects” in the CEAA and to the corresponding phrase, “environmental 

impact”, in the Newfoundland legislation. Thus, it is the effect or impact of actual physical 

activity that is the focus of an assessment. As Gonthier J. notes in Ontario v. Canadian 

Pacific Ltd., [1995] 2 S.C.R. 1031 at p. 1068, 125 D.L.R. (4th) 385 sub nom. R. v. 

Canadian Pacific Ltd., legislation in the field of environmental protection prefers “to take a 

broad and general approach” and to be expressed in terms “capable of responding to a 

wide variety of environmentally harmful scenarios, including one which might not have 

been foreseen by the drafters of the legislation”. It follows that the scope of a required 

assessment is determined by the identified activities that are contemplated and is not to be 

defined along functional or purposive lines. 

[43] Of course, activity is not carried out for its own sake; it will have a purpose or 

goal. A comprehensive description of a bundle of activities is often given in terms of the 

contemplated purpose or objective. Thus, an examination of the environmental effects of, 

say, a hydro project, would, in the absence of any specific exclusions, be expected to 

include all of the actual physical activities associated with the “hydro project”. If damming a 

river is necessary to facilitate that project and the construction of access roads to bring 

equipment to it is required, those activities would be inferentially included by virtue of being 

within the umbrella of the project’s purpose. It is important to emphasize, however, that 
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although activities may be identified and referred to in terms of an ultimate project 

purpose, the use of the terminology of “purpose” is merely as an aid to description of 

actual activities, “on the ground”, so to speak. Once the activity is identified, it is irrelevant 

whether the particular activity can be said, in itself, to be in furtherance of that purpose. 

[44] This analysis is consistent with the legislative regimes involved. The key concept 

in the CEAA, which determines the activities on which the legislation bites, is “project” (s. 

2(1)), and in the NEAA it is “undertaking” (s. 2(m)). Both of these definitions are structured 

in terms of types of activities, rather than purpose. Indeed, in the Newfoundland definition 

of “undertaking”, the listed activities are linked directly to the concept of “significant 

environmental impact” as the trigger for the application of the Act. It cannot be an accident 

that the definition of “Undertaking” in the MOU, while not a rescript of either the CEAA or 

NEAA definition, has close affinities with both of them in terminology and in its emphasis 

on activities. 

[45] It is important to bear this distinction between the effect of activities and their 

purpose in mind when approaching analyses of environmental concerns, particularly when 

analyzing the arguments advanced by counsel in this appeal and the judgment that is 

under scrutiny. 

[46] The starting point in construing the MOU, then, is to bear in mind its statutory 

origin and the fact that it is designed to fulfil purposes and concepts embodied in the 

environmental legislation that spawned it. In negotiating and concluding the MOU, the 

parties must be taken to have recognized this fundamental reality. The search for the 

intentions of the parties, as embodied in the document, must therefore be approached with 

an appreciation of the statutory framework within which it was to operate. 

[47] It is worth reiterating, as well, that the construction of the MOU involves an 

exercise in discerning the intention of the parties, objectively determined, from the actual 

language employed. Specific language must be construed in the context of the document 

as a whole. Reference may also be had to surrounding facts and circumstances known to 

the parties at the time of entering into the agreement to better understand the context in 

which the agreement was reached as well as the “genesis and aim” (a phrase of Cardozo 

J. quoted by Lord Wilberforce in Prenn v. Simmonds, [1971] 1 W.L.R. 1381 (H.L.)) of the 

transaction. Here, knowledge that the MOU was to be a substitute for fulfilment of a 

general statutory purpose is a factor in informing as to the aims of the transaction. 
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[48] As indicated, considerable parol evidence was presented to the trial judge 

dealing, amongst other things, with the negotiations leading up to the execution of the final 

draft of the MOU. There is considerable danger in having regard to positions taken, and 

statements of prior intention made by the parties, as well as to prior negotiating drafts as 

compared with the final document, for the purpose of interpreting particular language in an 

agreement. The addition or dropping of a particular word or phrase in a later draft may 

have many motivations, spoken and unspoken. One can never be sure whether a stated 

position leading to language change is truly reflective of a party’s intent. The choice of final 

language may well be the result of a reconsideration of that party’s understanding of the 

implication and importance of the use or non-use of a word that was regarded as crucial 

previously. 

[49] As an example of this problem, reference was made in this case to the fact that 

the phrase “including advanced exploration infrastructure”, which had been in previous 

drafts of the definition of “Undertaking” in the MOU proposed by the appellants, was 

ultimately removed from later drafts. It was suggested that this indicated an 

acknowledgment that exploratory infrastructure was not to be covered by the agreement. 

While that is a possible inference, it is equally possible that the appellants withdrew it 

because they were satisfied, on reconsideration, that other remaining language 

accomplished their objectives in any event. The significance of the removal of the 

language would also depend on the reason for asking to have it included in the first place 

and the true understanding of the appellant as to what advanced exploration infrastructure 

encompassed, particularly, whether it encompassed a road and airstrip. Preceding 

expressions or indications of intent will therefore be treated as having been superseded by 

and merged in the final documents whose words are to be regarded as the basic signposts 

of the parties’ intent. As emphasized in Prenn v. Simmonds, evidence of prior negotiations 

is usually excluded because it is irrelevant. 

[50] Here, widely differing inferences were sought to be drawn from the parties’ 

negotiating history. This is reflective of the inconclusive nature of the evidence as a means 

of signifying the intent behind the final choice of language in the MOU, and is also 

indicative of the danger of having resort to it for the exercise of interpretation which this 

Court must engage in. Here, the language is sufficiently clear and unambiguous to allow 

the question of interpretation to be resolved without resort to this evidence in any event. 

Accordingly, while the prior actions and discussions of the parties may be referred to as 
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part of the general factual matrix within which the MOU operated, it need not be utilized as 

integral elements of the process of interpretation of the language itself. 

(d) The Role of the Exemption Order 

[51] The MOU was implemented, on the Newfoundland side, through the 

instrumentality of an exemption order made under s. 37 of the NEAA. The effect was to 

exempt the “undertaking” therein described from the operation of NEAA and, by virtue of 

the attachment of conditions to the exemption, to substitute, for the purposes of 

Newfoundland law, the regime provided for in the MOU. It seems logical to conclude that 

the agreement put in place was intended to completely fill the void created by the 

exemption. Thus, the scope of the “undertaking” exempted from the Act, as identified in 

the exemption order, should be coincident with the scope of the “undertaking” that was to 

be reviewed and assessed by the substitute procedure. It is appropriate, therefore, to 

examine the scope of the Exemption Order to see what light it can shed on the scope of 

the undertaking that was to be considered under the MOU. 

[52] The Exemption Order defines the undertaking as the Voisey’s Bay “Mining 

Development Undertaking … for the development of a nickel-copper-cobalt mine and mill 

at Voisey’s Bay”. Section 17 of the Interpretation Act, provides that expressions used in a 

statutory order have the same meanings as in the statute conferring the power to make the 

order in question. Prima facie, therefore, the use of the word “undertaking” in the 

Exemption Order imports within it the statutory notion of an activity-based description 

which focuses on environmental impact. 

[53] The Exemption Order itself does not purport to further define, narrow or alter the 

character of the concept of “undertaking”. Although the conditions imposed by the 

Exemption Order require the assessment to be “performed in accordance with” the MOU, 

and to that extent incorporate a reference to the MOU in the Order, it does not in any way 

purport to use the MOU as a means of defining the scope of the undertaking; it merely 

provides that the “undertaking” (whatever that may be) will be assessed using the MOU 

procedure. The MOU cannot therefore be said to cut down the scope of the undertaking 

referred to in the Exemption Order; to the contrary, the Exemption Order terminology may 

be looked at, on the assumption that the MOU was intended to be consistent with the 

Exemption Order, to assist in determining the subject-matter of the assessment under the 

MOU. 
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[54] Neither does the other language of the Exemption Order derogate from the 

approach to describing an undertaking, as indicated by the NEAA, in favour of an 

identification process based on purpose. The Exemption Order describes its subject-

matter as a “mining development” undertaking “for” the “development” of a “mine and mill”. 

A fair and plain reading of these words does not lead to the conclusion that the concept is 

limited to the actual construction of a mine and mill. The emphasis on “development” 

shows that other activities that are associated with the lead up to the mine and mill itself 

could very well be included. The Concise Oxford Dictionary defines “development” as, inter 

alia, “gradual unfolding; fuller working out; growth; evolution”. 

[55] In this context it is noted that the location of the road and airstrip have been 

chosen, at least in part, so that they can be incorporated as part of the infrastructure for 

the mine proper. In that sense, the construction of the road and airstrip, even though they 

may be used to support exploration, might well be said to be connected to the 

“development” of the mine. 

(e) The Scope of the Memorandum of Understanding 

[56] The question next becomes: is the scope of the MOU, as reflected in its 

terminology, consistent with the activity-based, impact-focus approach to definition of the 

undertaking as contained in the NEAA and Exemption Order? The first recital in the MOU 

broadly describes the Company’s proposal as “an undertaking in connection with … 

deposits at a place known … as Voisey’s Bay”. A later recital states that the parties wish to 

ensure that the “Environmental Effects of the Undertaking” are assessed “through the 

establishment of a single, effective and efficient process”. To the extent that the recitals 

can be of assistance, they indicate that the undertaking is broader than the actual 

construction and operation of a mine and mill, since it is referred to as an undertaking “in 

connection with” Voisey’s Bay mineral deposits. 

[57] The key word in the MOU which occupied much of the argument, both before 

the trial judge and on this appeal, was the definition of “Undertaking”. For ease of 

reference, it is restated again: 

“Undertaking” means the proposed construction, operation, demolition, 
decommissioning, rehabilitation and effective surrender of any leases by the 
Proponent [the Company] of a mining development and associated activities as 
described in Schedule 2. 

As already noted, the definition focuses on physical activities, such as construction and 

operation and, on its face, is consistent with the definitional approach taken in both the 
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CEAA and NEAA. As in the case of its statutory parents, it is broad and comprehensive in 

its capturing of generic activities. It seems logical that in tracking the scope of the federal 

and provincial legislation, the definition in the MOU likewise was intended to be accorded a 

wide construction and was focusing on activities that would have effects on the 

environment, more so than on the purpose of those activities. 

[58] The definition goes on to identify those activities by reference to three things: 

(i) a “mining development”; 
(ii) “associated activities”; and 
(iii) matters “described” in Schedule 2. 

[59] Any doubts as to whether the phrase “mining development” encompasses more 

than the work on the actual proposed mine are dispelled by the fact that the undertaking is 

expressed to include “associated activities”. The nature of the mining development and the 

associated activities are then further described in Schedule 2. It was argued by the 

respondents that Schedule 2 was in effect a control on the scope of the definition. This 

position cannot be maintained. The function of Schedule 2 is to provide descriptive 

material that amplifies the broad definition in the MOU. It is not part of the definition itself. 

This follows from the reference in the definition to the activities being “described” in 

Schedule 2 and from the express provision in section 1 of the MOU that the definitions 

apply to all parts of the agreement except Schedule 2. Accordingly, although Schedule 2, 

at the end of the first paragraph, purports to define “undertaking” by reference to the 

descriptive words that have gone before, that “definition”, while relevant to its further usage 

in the Schedule, cannot control and limit the definition in the MOU itself. The trial judge’s 

approach was different. He concluded that the whole of Schedule 2 “defines” 

“undertaking”. In reaching that conclusion, he erred. 

[60] It also follows that, to the extent, as argued by the respondents, that Schedule 2 

talks in terms of purposes, such as mining, milling and shipping, it does not limit the 

description of the activities contemplated by the environmentally assessable “undertaking” 

to only those activities that can be said to be in fulfilment of those purposes. True, the 

reference to purposes is of assistance in describing some of the types of activities that are 

included, but that is the only function of the reference to purposes — to assist in 

describing. To say that a particular activity is either covered by the assessment 

requirement or not based on its ultimate purpose would be inconsistent with the 

fundamental concepts of the legislation, the Exemption Order and the MOU itself, all of 

which focus on effects or impact rather than purpose. The environmental impact of a 
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particular activity, such as an airstrip, is the same whether it is being built to support a 

housing development, a mine, or exploration activity. Accordingly, it matters not whether 

the construction of a particular piece of infrastructure, such as a road or an airstrip, is 

intended to exist for one year or 21 years; is labelled “permanent” or “temporary”; or is 

described as being for “exploration” or for “mining”. If the infrastructure is identified as 

being the type brought within the assessment umbrella and is to be constructed in the 

environmental area to which the assessment relates, it will, in the absence of a 

demonstrable exclusion, be caught by the assessment regime. 

[61] Here, it is not necessary to engage in speculation as to whether the 

infrastructure in question is of the type brought within the assessment umbrella or whether 

Schedule 2, even considered only as a descriptive document, might in some manner cut 

down on the expansiveness of the generality of the definition in the MOU itself. This is 

because roads and an airstrip are specifically identified as being part of the development. 

They are referred to in Schedule 2 and identified on the attached map. It is accepted that 

the proposed road and airstrip are in the same general locations as the ones identified as 

being part of the undertaking. It is a fair inference from previous comments of the company 

both in the January 1996 Advanced Exploration Infrastructure filing, and from counsel in 

court, that the choice of location was so made that the infrastructure could ultimately be 

incorporated as part of the infrastructure to be used in the development of the mine. They 

have the potential of having similar impacts. True, they are smaller in size and may not 

involve the same degree of excavation and environmental incursion; however, that is a 

question of degree, not of kind. The specific impact and the appropriate response thereto 

is the very thing that is within the purview of the environmental assessment process. 

(f) Arguments of Counsel 

[62] Having engaged in the foregoing general analysis, the other specific arguments 

of counsel for the respondents can now be dealt with in short compass. 

[63] Counsel for both the Minister and the company differentiate between the Works 

described in the May 21st registration and the corresponding elements of the Undertaking 

in the MOU by insisting the former are exploratory and temporary, whilst the latter are 

operational and permanent. To this end, stress is laid on the first paragraph of Schedule 2 

which describes the undertaking as a development involving mining, processing and 

shipping. In their view, the mine site roads and the airstrip subsequently mentioned as part 

of the Undertaking must be understood in the context of mining, processing and shipping. 
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Styling Schedule 2 as providing an inclusive definition, counsel argues the failure to refer 

expressly to the notion of exploratory or temporary Works means such activity was not 

within the purview of the MOU and enabled the road and airstrip to be treated as a 

separate undertaking. 

[64] Counsel seek further support for the non-inclusive nature of the MOU definition 

by pointing to the definition of “cumulative environmental effects” in the MOU as meaning 

“additive and interactive effects of an Undertaking in combination with other projects or 

activities that have been or will be carried out” (emphasis added). Counsel argues that the 

MOU therefore clearly contemplates other activities outside of the scope of the agreement 

that will take place at the mine site, notwithstanding the expression of the parties’ wish for 

a single and comprehensive process. They posit that exploratory activity of the type 

represented by the construction of the road and airstrip, which will support such 

exploration, is one such extrinsic project. 

[65] These arguments are flawed on four grounds. First, they ignore the fact that the 

road and airstrip described in the May 21st registration and those referred to in the MOU 

are shown to be the same by the maps appended to the May 21st registration and the 

MOU. Even assuming arguendo that a distinction can be drawn between exploratory 

activities and mining/milling activities, it appears transparently artificial to maintain a road 

and an airstrip to be used for one purpose which lies on the same land when subsequently 

used for another, albeit improved and extended, are not also to be considered installations 

for proposed mining, processing and shipping. The defect in this oversight is traceable to 

concentration on immediate purpose rather than on its actual existence. This is the flaw, 

mentioned earlier, of emphasizing purpose rather than impact. 

[66] The second deficiency in the foregoing arguments is that they do not give full 

effect to the broad and expansive activity-based concept of undertaking embodied in the 

legislation and the impact that it has on the MOU. Concentration is centered on the 

particularization of the proposed development in Schedule 2. It must be remembered the 

governing definition states that the Undertaking means the proposed construction of a 

“mining development [not simply a “mine/ mill complex” as stated by the trial judge] and 

associated activities” as described in Schedule 2. Counsel’s attempts to ascribe a 

technical mining meaning to the term “mine site roads” must be rejected. The nature of this 

document requires it to be attributed a common meaning that would indubitably include 

roads at the site which has been proposed for the development of a mine. 
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[67] Further, neither does reliance on the definition of “cumulative environmental 

effects” assist counsels’ arguments. The fact that there may well be other activities outside 

the reach of the MOU does not in itself lead to the conclusion that the proposed road and 

airstrip are necessarily numbered amongst them. The court is not called to pass upon the 

general question of what other specific activities may be beyond the scope of the MOU 

and does not do so. One may note in passing, however, the obvious fact that there already 

has been activity on-going at the site for the past several years which, rightly or wrongly, 

has escaped environmental assessment. The fact that such activity existed in the past and 

other activity may also occur in the future, thereby requiring its effects to be considered by 

the MOU panel as part of cumulative environmental effects rather than as part of the 

undertaking itself, cannot, however, be regarded as excluding the road and airstrip which 

upon a proper construction of the provisions of the MOU are otherwise included, for 

reasons already given. 

[68] It was also argued that the MOU should be read as relating only to permanent 

roads and a permanent airstrip because the company’s Project Description made such 

qualifications in enumerating them as such in the elements of the project and because the 

Report stated that the project does not include “ongoing” exploration activities. No such 

qualifications were, however, specified in Schedule 2. 

[69] In any event, the Project Description submitted by a proponent to the Minister 

cannot be determinative of the scope of the project to be reviewed. As the definition of 

“undertaking” in s. 2(m) of NEAA makes clear, it is the determination by the Minister that a 

particular project or proposal may have a “significant environmental impact” that triggers 

the further assessment process. Obviously, a proponent cannot shield parts of a proposed 

project from review by artificially labelling or limiting his or her description of the works. It 

would always be open to the Minister to determine that the proposal inevitably involves 

other activities as an integral part of those described and to consider the application of the 

Act to the consequences of what he or she views the project entails. Thus, although 

helpful in identifying the nature of the work that the proponent feels will have an 

environmental impact, the description contained in the project proposal cannot be taken as 

defining the scope of review which the responsible governmental authorities deem, in the 

public interest, should be undertaken. Here, the government has indicated its view of the 

scope of the assessment that should be undertaken by executing the MOU. 

[70] In the result, these arguments advanced in support of the trial judge’s decision 

are unsustainable. The trial judge must be considered to have erred in concluding that the 
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road and airstrip do not come within the ambit of the review process contemplated by the 

Memorandum of Understanding. Properly interpreted as an instrument that is a creature of 

the environmental legislation from which it emanated and drew its force, the scope of the 

MOU is such as to encompass the road, airstrip and related borrow pits described in the 

May 21st registration document. As such they are subject to the environmental review 

process provided for under the MOU. 

[71] The essential source of the judge’s error lies in his holding that the “mine site 

roads” and “an airstrip” described in the defined undertaking covered by the MOU “mean 

permanent roads and a permanent airstrip which would support the construction and 

operation of the mine/mill complex”. Such a meaning is not sustainable on the face of the 

document. He erred in holding it was a “distortion of the clear meaning of these words” to 

construe them as including temporary installations required only for exploration activities. 

This was a product of erroneous approach of concentrating on purpose rather than 

consequences and impact. 

(g) The False Dichotomy Between Exploration and Mining 

[72] In view of our conclusion that the road, airstrip and related borrow pits, whatever 

their immediate purpose and however labelled in the May 21st registration document, are 

within the MOU assessment process, it is not strictly necessary to consider the somewhat 

broader question of whether works “necessary for exploration”, as such, may be within the 

MOU description of “Undertaking”. 

[73] We would observe, however, that, clearly, some exploratory activity is regarded 

by all as outside the MOU and, indeed, on any objective analysis may not be such as to 

trigger the need for any environmental assessment or, at least, an assessment under the 

MOU process. On the other hand, it is error to say that just because works may have an 

exploratory purpose, that, in itself, excludes them from the purview of review pursuant to 

the assessment process governing the overall mining development project. 

[74] For the purpose of environmental assessment under the MOU, exploration and 

mining are not to be regarded as in separate, watertight compartments. Such a distinction 

is a false one. The question in each case is whether the identified activity, whether 

exploratory or not, is part of the broad definition of “Undertaking” in the MOU. Even though 

serving an exploratory purpose, it may also be related to, or serve a purpose in connection 

with, the mining development. It is for this reason that the trial judge erred in his 

assumption that if the Works in question were for exploration, they were automatically 

19
97

 C
an

LI
I 1

46
12

 (
N

L 
C

A
)



 

 

excluded. Instead of asking whether they were necessary for exploration, he should have 

asked whether the specific activity was within the umbrella of the development as 

contemplated by the broad activity-based concept of “undertaking” in the MOU, as infused 

with the corresponding meanings used in the governing legislation. 

(h) The Jurisdiction of the Minister to make the Determinations he did 

[75] Had the trial judge viewed the 11.5 km gravel road and airstrip, that the Minister 

subsequently purported to deal with under the Newfoundland legislation as coming within 

the undertaking already committed to joint assessment under the Memorandum, he would 

inexorably have concluded that the Minister’s decision on May 22nd to receive the 

registration, and his declaration on July 2nd that the Works were a separate undertaking, 

were both made without lawful authority and hence outside of his jurisdiction. By these 

dates the Works had been committed to the joint review process. Moreover, by these 

actions, the Minister was failing to comply with Newfoundland’s obligations under the 

MOU. 

[76] The jurisdiction of the Minister to exercise his powers under NEAA is dependent 

on the existence of an “undertaking” that triggers the application of the Act. The definition 

of “undertaking” envisages that it is only after the Minister formulates the opinion that the 

proposal may have “a significant environmental impact” that the proposal will be 

considered an “undertaking” under the Act. It is not necessary to determine, for the 

purposes of this appeal whether such a decision can be reviewed on an objective or 

subjective standard and what degree of deference ought to be accorded to such a 

determination. What is involved in this case does not involve that type of determination. 

[77] Here, the Minister received and acted on the Company’s Project Description 

when filed in the fall of 1996. He obviously made the determination that the project would 

have significant environmental effects. He dealt with it under the Act by exempting the 

project under s. 37 and participating in the creation of the joint assessment process under 

the MOU. His authority to deal, under NEAA, with the undertaking encompassed by the 

project was therefore spent until such time as the MOU Panel reported with its 

recommendations. 

[78] Having exercised his jurisdiction under NEAA and having committed the project 

to the joint assessment process, he imported the federal legislation into the process and 

brought Canada, the Labrador Inuit Association and the Innu Nation, as partners, into the 

process, including the determination of its scope. It is now clearly beyond his jurisdiction 
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unilaterally to withdraw elements from that process that had already been committed to it. 

He may only declare whether a given project is within or without the MOU process based 

on a correct interpretation of the scope of the Exemption Order and the MOU. That 

determination is reviewable by the court as a jurisdictional matter, and the standard of 

review is correctness. 

[79] It follows that the trial judge should have declared that the Minister exceeded his 

statutory authority in purporting to treat the road, airstrip and related borrow pits as not 

encompassed by the MOU. 

(i) Relief 

[80] It now falls to this Court to address the relief sought. It follows from the foregoing 

that the Labrador Inuit Association and the Innu Nation are entitled to a declaration that: 

(a) the Exploration Support Works described in the May 21st, 1997 registration (consisting 

of a road, airstrip and related borrow pits) purportedly filed under Section 6 of the 

NEAA are part of the undertaking referred to in the Memorandum of Understanding and 

are to be environmentally assessed thereunder; 

(b) the Minister of Environment and Labour in his capacity as representative of Her 

Majesty the Queen in Right of Newfoundland, has failed to comply with the MOU by 

treating the said exploration support Works as a separate undertaking not subject to 

the assessment process under the MOU; 

(c) the Minister may not lawfully deal with the Exploration Support Works described in the 

May 21st, 1997 registration, under the NEAA, other than by referring its subject-matter 

to be environmentally assessed as part of the MOU. 

[81] Apart from the declaration, the Labrador limit Association and the Innu Nation 

are entitled to an order in the nature of certiorari quashing the Minister’s decisions of May 

22, 1997, and July 2, 1997. It is recognized that this court’s order will operate against a 

decision of a Minister of the Crown and that there are peculiar limitations on the availability 

of such prerogative relief. However, as distinct from decisions of policy or matters of public 

convenience, those of law and jurisdiction lie within the purview of judicial review. This is 

clear from the following comment of Dickson J. in Thome’s Hardware Ltd. v. The Queen, 

[1983] 1 S.C.R. 106, 143 D.L.R. (3d) 577, where he states at p. 111 on behalf of the Court: 
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The mere fact that a statutory power is vested in the Governor in Council does not 
mean that it is beyond judicial review … I have no doubt as to the right of the courts 
to act in the event that statutorily prescribed conditions have not been met and where 
there is therefore fatal jurisdictional defect. Law and jurisdiction are within the ambit 
of judicial control and the courts are entitled to see that statutory procedures have 
been properly complied with… Decisions made by the Governor in Council in matters 
of public convenience and general policy are final and not reviewable in legal 
proceedings. Although, as I have indicated, the possibility of striking down an order in 
council on jurisdictional or other compelling grounds remains open, it would take an 
egregious case to warrant such action. This is not such a case. 

[82] As the impugned decisions are in the nature of purported discharge of a public 

duty, they must be considered subject to judicial review for want of jurisdiction on a 

standard of correctness. On this basis the order of certiorari quashing them will issue. 

Disposition 

[83] This decision concludes where it began by underscoring that reconciling the use 

of the earth’s resources with the protection and preservation of the environment is 

recognized as one of the major challenges of our time. 

[84] In this case the company is seeking to proceed towards development of 

significant nickel, copper and cobalt resources in the Voisey’s Bay region. While the 

interests of investors must be respected, sight should not be lost of the fact that in 

pursuing them they are also furthering pressing social and economic concerns of 

substantial numbers of Newfoundlanders and Labradorians, and their families, who have 

legitimate expectations of badly needed meaningful employment. 

[85] Likewise, the Inuit and Innu may also be viewed as representing general vital 

interests. They are understandably pre-occupied with the protection from adverse 

environmental effects on the immediate area affected, to which their whole cultural, social 

and economic lives have been linked for generations. Nevertheless, in a very real sense 

they too are representing the interests of their fellow citizens in this Province inasmuch as 

the heritage of the environment is a legacy to be preserved for all Newfoundlanders and 

Labradorians, wherever their abode. Viewed from this perspective the general may be said 

to transcend the particular environmental concerns more immediately engaged. After all, 

indiscriminate development without regard to environmental impact translates eventually 

into agonizing problems for generations yet unborn from every corner of the Province, 

whether it be the depleted fishery; forestry harvesting in the absence of silvaculture; 

uncontrolled effluent and emissions from plants; or the tragedies of flourospar or asbestos 
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mines. We are sure that all parties involved would not want to have the mining 

development at Voisey’s Bay to be placed in the same category. 

[86] The Government showed it was very alert to the need to reconcile 

environmental protection with this development. In its wisdom it addressed the challenge 

by committing the proposed undertaking at Voisey’s Bay to a joint federal-provincial 

assessment. 

[87] In a nutshell, the Exploration Support Works were included in the undertaking 

committed to that process. For the foregoing reasons, the Minister has no jurisdiction to 

subsequently deal with the Works as he purported to do by treating them as outside of the 

Memorandum of Understanding. 

[88] The appeal is allowed with costs to the appellants on the original hearing and on 

this appeal. 

[89] The appellants are entitled to the declarations in the form set out in paragraph 

80. 

[90] The Minister’s decisions of May 22, 1997 and July 2, 1997 are hereby quashed 

and declared to be of no force and effect. 

Appeal allowed. 
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[2005] 3 R.C.S. 389première nation crie mikisew c. canada

 Aux termes du Traité no 8 signé en 1899, les pre-
mières nations qui vivaient dans la région ont cédé 
à la Couronne 840 000 kilomètres carrés de terres 
situées dans ce qui est maintenant le nord de l’Alberta, 
le nord-est de la Colombie-Britannique, le nord-ouest 
de la Saskatchewan et la partie sud des Territoires du 
Nord-Ouest, une superficie de très loin supérieure à 
celle de la France, qui excède celle du Manitoba, de la 
Saskatchewan ou de l’Alberta et qui équivaut presque 
à celle de la Colombie-Britannique. En contrepartie de 
cette cession, on a promis aux premières nations des 
réserves et certains autres avantages, les plus impor-
tants pour eux étant les droits de chasse, de pêche et de 
piégeage sur tout le territoire cédé à la Couronne à l’ex-
ception de « tels terrains qui de temps à autre pourront 
être requis ou pris pour des fins d’établissements, de 
mine, d’opérations forestières, de commerce ou autres 
objets ».

 La réserve des Mikisew se trouve sur le territoire 
visé par le Traité no 8 dans ce qui est maintenant le 
parc national Wood Buffalo. En 2000, le gouvernement 
fédéral a approuvé la construction d’une route d’hiver, 
qui devait traverser la réserve des Mikisew, sans consul-
ter ceux-ci. À la suite des protestations des Mikisew, 
le tracé de la route a été modifié (mais sans consulta-
tion) de manière à ce qu’il longe la limite de la réserve. 
La superficie totale du corridor de la route est d’envi-
ron 23 kilomètres carrés. L’objection des Mikisew à 
la construction de la route va au-delà de l’effet direct 
qu’aurait l’interdiction de chasser et de piéger dans le 
secteur visé par la route d’hiver et porte sur le préju-
dice causé au mode de vie traditionnel qui est essentiel 
à leur culture. La Section de première instance de la 
Cour fédérale a annulé l’approbation de la ministre en 
se fondant sur la violation de l’obligation de fiduciaire 
de la Couronne de consulter adéquatement les Mikisew 
et a accordé une injonction interlocutoire interdisant 
la construction de la route d’hiver. La cour a conclu 
que les avis publics types et la tenue de séances portes 
ouvertes n’étaient pas suffisants et que les Mikisew 
avaient droit à un processus de consultation distinct. 
La Cour d’appel fédérale a annulé cette décision et a 
conclu, en s’appuyant sur un argument présenté par un 
intervenant, que la route d’hiver constituait plus juste-
ment une « prise » de terres cédées effectuée confor-
mément au traité plutôt qu’une violation de celui-ci. 
Cette décision a été rendue avant que notre Cour se 
prononce dans les affaires Nation Haïda et Première 
nation Tlingit de Taku River.

 Arrêt : Le pourvoi est accueilli. L’obligation de 
consultation qui découle du principe de l’honneur de la 
Couronne n’a pas été respectée.

 Under Treaty 8, made in 1899, the First Nations 
who lived in the area surrendered to the Crown 
840,000 square kilometres of what is now north-
ern Alberta, northeastern British Columbia, north-
western Saskatchewan and the southern portion of 
the Northwest Territories, an area whose size dwarfs 
France, exceeds Manitoba, Saskatchewan and Alberta 
and approaches the size of British Columbia. In ex-
change for this surrender, the First Nations were prom-
ised reserves and some other benefits including, most 
importantly to them, the rights to hunt, trap and fish 
throughout the land surrendered to the Crown except 
“such tracts as may be required or taken up from time 
to time for settlement, mining, lumbering, trading or 
other purposes”. 

 The Mikisew Reserve is located within Treaty 8 in 
what is now Wood Buffalo National Park. In 2000, the 
federal government approved a winter road, which was 
to run through the Mikisew’s reserve, without consult-
ing them. After the Mikisew protested, the road align-
ment was modified (but without consultation) to track 
around the boundary of the reserve. The total area of 
the road corridor is approximately 23 square kilome-
tres. The Mikisew’s objection to the road goes beyond 
the direct impact of closure to hunting and trapping 
of the area covered by the winter road and included 
the injurious affection it would have on their tradi-
tional lifestyle which was central to their culture. The 
Federal Court, Trial Division set aside the Minister’s 
approval based on breach of the Crown’s fiduciary duty 
to consult with the Mikisew adequately and granted an 
interlocutory injuction against constructing the winter 
road. The court held that the standard public notices 
and open houses which were given were not sufficient 
and that the Mikisew were entitled to a distinct consul-
tation process. The Federal Court of Appeal set aside 
the decision and found, on the basis of an argument 
put forward by an intervener, that the winter road was 
properly seen as a “taking up” of surrendered land 
pursuant to the treaty rather than an infringement of 
it. This judgment was delivered before the release of 
this Court’s decisions in Haida Nation and Taku River 
Tlingit First Nation.

 Held: The appeal should be allowed. The duty of 
consultation, which flows from the honour of the Crown, 
was breached. 
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 The government’s approach, rather than advancing 
the process of reconciliation between the Crown and 
the Treaty 8 First Nations, undermined it. [4]

 When the Crown exercises its Treaty 8 right to “take 
up” land, its duty to act honourably dictates the content 
of the process. The question in each case is to deter-
mine the degree to which conduct contemplated by the 
Crown would adversely affect the rights of the aborigi-
nal peoples to hunt, fish and trap so as to trigger the 
duty to consult. Accordingly, where the court is dealing 
with a proposed “taking up”, it is not correct to move 
directly to a Sparrow justification analysis even if the 
proposed measure, if implemented, would infringe a 
First Nation treaty right. The Court must first consider 
the process and whether it is compatible with the hon-
our of the Crown. [33-34] [59]

 The Crown, while it has a treaty right to “take up” 
surrendered lands, is nevertheless under the obligation 
to inform itself on the impact its project will have on the 
exercise by the Mikisew of their treaty hunting, fish-
ing and trapping rights and to communicate its findings 
to the Mikisew. The Crown must then attempt to deal 
with the Mikisew in good faith and with the intention 
of substantially addressing their concerns. The duty to 
consult is triggered at a low threshold, but adverse im-
pact is a matter of degree, as is the extent of the content 
of the Crown’s duty. Under Treaty 8, the First Nation 
treaty rights to hunt, fish and trap are therefore limited 
not only by geographical limits and specific forms of 
government regulation, but also by the Crown’s right to 
take up lands under the treaty, subject to its duty to con-
sult and, if appropriate, to accommodate the concerns 
of the First Nation affected. [55-56]

 Here, the duty to consult is triggered. The impacts 
of the proposed road were clear, established, and de-
monstrably adverse to the continued exercise of the 
Mikisew hunting and trapping rights over the lands in 
question. Contrary to the Crown’s argument, the duty 
to consult was not discharged in 1899 by the pre-treaty 
negotiations. [54-55]

 However, given that the Crown is proposing to build 
a fairly minor winter road on surrendered lands where 
the Mikisew treaty rights are expressly subject to the 

 La démarche adoptée par le gouvernement a nui au 
processus de réconciliation entre la Couronne et les 
premières nations signataires du Traité no 8 plutôt que 
de le faire progresser. [4]

 Lorsque la Couronne exerce son droit issu du Traité 
no 8 de « prendre » des terres, son obligation d’agir ho-
norablement dicte le contenu du processus. La question 
dans chaque cas consiste à déterminer la mesure dans 
laquelle les dispositions envisagées par la Couronne 
auraient un effet préjudiciable sur les droits de chasse, 
de pêche et de piégeage des Autochtones de manière à 
rendre applicable l’obligation de consulter. Par consé-
quent, dans les cas où la Cour est en présence d’une 
« prise » projetée, il n’est pas indiqué de passer directe-
ment à une analyse de la justification fondée sur l’arrêt 
Sparrow même si on a conclu que la mesure envisa-
gée, si elle était mise en œuvre, porterait atteinte à un 
droit issu du traité de la première nation. La Cour doit 
d’abord examiner le processus et se demander s’il est 
compatible avec l’honneur de la Couronne. [33-34] [59]

 Même si le traité lui accorde un droit de « prendre » 
des terres cédées, la Couronne a néanmoins l’obli-
gation de s’informer de l’effet qu’aura son projet sur 
l’exercice, par les Mikisew, de leurs droits de chasse, 
de pêche et de piégeage et de leur communiquer ses 
constatations. La Couronne doit alors s’efforcer de trai-
ter avec les Mikisew de bonne foi et dans l’intention 
de tenir compte réellement de leurs préoccupations. 
L’obligation de consultation est vite déclenchée, mais 
l’effet préjudiciable et l’étendue du contenu de l’obli-
gation de la Couronne sont des questions de degré. En 
vertu du Traité no 8, les droits de chasse, de pêche et 
de piégeage issus du traité de la première nation sont 
par conséquent restreints non seulement par des limi-
tes géographiques et des mesures spécifiques de régle-
mentation gouvernementale, mais aussi le droit pour la 
Couronne de prendre des terres aux termes du traité, 
sous réserve de son obligation de tenir des consultations 
et, s’il y a lieu, de trouver des accommodements aux 
intérêts de la première nation. [55-56]

 En l’espèce, l’obligation de consultation est déclen-
chée. Les effets de la route proposée étaient clairs, dé-
montrés et manifestement préjudiciables à l’exercice 
ininterrompu des droits de chasse et de piégeage des 
Mikisew sur les terres en question. Contrairement à ce 
qu’elle prétend, la Couronne ne s’est pas acquittée de 
l’obligation de consultation en 1899 lors des négocia-
tions qui ont précédé le traité. [54-55]

 Cependant, étant donné que la Couronne se pro-
pose de construire une route d’hiver relativement peu 
importante sur des terres cédées où les droits issus du 
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traité des Mikisew sont expressément assujettis à la 
restriction de la « prise », le contenu de l’obligation 
de consultation de la Couronne se situe plutôt au bas 
du continuum. La Couronne doit aviser les Mikisew 
et nouer un dialogue directement avec eux. Ce dia-
logue devrait comporter la communication de rensei-
gnements au sujet du projet traitant des intérêts des 
Mikisew connus de la Couronne et de l’effet préju-
diciable que le projet risquait d’avoir, selon elle, sur 
ces intérêts. La Couronne doit aussi demander aux 
Mikisew d’exprimer leurs préoccupations et les écou-
ter attentivement, et s’efforcer de réduire au minimum 
les effets préjudiciables du projet sur les droits issus 
du traité des Mikisew. [64]

 La Couronne n’a pas respecté ses obligations lors-
qu’elle a déclaré unilatéralement que le tracé de la route 
serait déplacé de la réserve elle-même à une bande de 
terre à la limite de celle-ci. Elle n’a pas réussi à démon-
trer qu’elle avait l’intention de tenir compte réellement 
des préoccupations des Autochtones dans le cadre d’un 
véritable processus de consultation. [64-67]

 Le procureur général de l’Alberta n’a pas outrepassé 
le rôle d’un intervenant lorsqu’il a soulevé devant la 
Cour d’appel fédérale un nouvel argument pertinent à 
la question qui était au cœur du litige, à savoir si l’ap-
probation de la route d’hiver par la ministre violait le 
Traité no 8. Un intervenant peut toujours présenter un 
argument juridique à l’appui de ce qu’il prétend être 
la bonne conclusion juridique à l’égard d’une question 
dont la cour est régulièrement saisie pourvu que son 
argument juridique ne fasse pas appel à des faits addi-
tionnels qui n’ont pas été prouvés au procès, ou qu’il 
ne soulève pas un argument qui est par ailleurs injuste 
pour l’une des parties. [40]
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“taking up” limitation, the content of the Crown’s duty 
of consultation in this case lies at the lower end of the 
spectrum. The Crown is required to provide notice to 
the Mikisew and to engage directly with them. This en-
gagement should include the provision of information 
about the project, addressing what the Crown knew to 
be the Mikisew’s interests and what the Crown antici-
pated might be the potential adverse impact on those 
interests. The Crown must also solicit and listen care-
fully to the Mikisew’s concerns, and attempt to mini-
mize adverse impacts on its treaty rights. [64]
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meaningful process of consultation. [64-67]
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 James D. Jodouin et Gary L. Bainbridge, pour 
l’intervenante la Nation crie de Big Island Lake.

 Allan Donovan et Bram Rogachevsky, pour 
l’intervenant Lesser Slave Lake Indian Regional 
Council.

 Robert C. Freedman et Dominique Nouvet, pour 
l’intervenante les Premières nations de l’Alberta si-
gnataires du Traité no 8.

 E. Jack Woodward et Jay Nelson, pour l’interve-
nante Treaty 8 Tribal Association.

 Thomas R. Berger, c.r., et Gary A. Nelson, pour 
l’intervenante Premières nations de Blueberry 
River.

 Jack R. London, c.r., et Bryan P. Schwartz, pour 
l’intervenante l’Assemblée des Premières Nations.

 Version française du jugement de la Cour rendu 
par

 le juge Binnie — L’objectif fondamental du 
droit moderne relatif aux droits ancestraux et is-
sus de traités est la réconciliation entre les peuples 
autochtones et non autochtones et la conciliation 
de leurs revendications, intérêts et ambitions res-
pectifs. La gestion de ces rapports s’exerce dans 
l’ombre d’une longue histoire parsemée de griefs et 
d’incompréhension. La multitude de griefs de moin-
dre importance engendrés par l’indifférence de cer-
tains représentants du gouvernement à l’égard des 
préoccupations des peuples autochtones, et le man-
que de respect inhérent à cette indifférence, ont 
causé autant de tort au processus de réconciliation 
que certaines des controverses les plus importantes 
et les plus vives. Et c’est le cas en l’espèce.

 Le Traité no 8 est l’un des plus importants traités 
conclus après la Confédération. Les premières na-
tions qui l’ont signé en 1899 ont cédé à la Couronne 
une superficie de 840 000 kilomètres carrés de ter-
res situées dans ce qui est maintenant le nord de 
l’Alberta, le nord-est de la Colombie-Britannique, 
le nord-ouest de la Saskatchewan et la partie sud 
des Territoires du Nord-Ouest. Pour donner une 
idée de l’étendue du territoire cédé, sa superficie est 

 James D. Jodouin and Gary L. Bainbridge, for 
the intervener the Big Island Lake Cree Nation.

 Allan Donovan and Bram Rogachevsky, for the 
intervener the Lesser Slave Lake Indian Regional 
Council.

 Robert C. Freedman and Dominique Nouvet, 
for the intervener the Treaty 8 First Nations of 
Alberta.

 E. Jack Woodward and Jay Nelson, for the inter-
vener the Treaty 8 Tribal Association.

 Thomas R. Berger, Q.C., and Gary A. Nelson, for 
the intervener the Blueberry River First Nations.

 Jack R. London, Q.C., and Bryan P. Schwartz, 
for the intervener the Assembly of First Nations.

 The judgment of the Court was delivered by

 Binnie J. — The fundamental objective of 
the modern law of aboriginal and treaty rights is 
the reconciliation of aboriginal peoples and non- 
aboriginal peoples and their respective claims, 
interests and ambitions. The management of these 
relationships takes place in the shadow of a long 
history of grievances and misunderstanding. The 
multitude of smaller grievances created by the 
indifference of some government officials to abo-
riginal people’s concerns, and the lack of respect 
inherent in that indifference has been as destruc-
tive of the process of reconciliation as some of the 
larger and more explosive controversies. And so it 
is in this case.

 Treaty 8 is one of the most important of the post-
Confederation treaties. Made in 1899, the First 
Nations who lived in the area surrendered to the 
Crown 840,000 square kilometres of what is now 
northern Alberta, northeastern British Columbia, 
northwestern Saskatchewan and the southern por-
tion of the Northwest Territories. Some idea of 
the size of this surrender is given by the fact that 
it dwarfs France (543,998 square kilometres),  
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de très loin supérieure à celle de la France (543 998 
kilomètres carrés), elle excède celle du Manitoba 
(650 087 kilomètres carrés), de la Saskatchewan 
(651 900 kilomètres carrés) et de l’Alberta (661 185 
kilomètres carrés), et elle équivaut presque à celle 
de la Colombie-Britannique (948 596 kilomètres 
carrés). En contrepartie de cette cession, on a pro-
mis aux premières nations des réserves et certains 
autres avantages, y compris, ce qui leur importait le 
plus, les droits de chasse, de piégeage et de pêche 
suivants :

 [TRADUCTION] Et Sa Majesté la Reine convient 
par les présentes avec les dits sauvages qu’ils auront 
le droit de se livrer à leurs occupations ordinaires de 
la chasse au fusil, de la chasse au piège et de la pêche 
dans l’étendue de pays cédée telle que ci-dessus décrite, 
subordonnées à tels règlements qui pourront être faits 
de temps à autre par le gouvernement du pays agissant 
au nom de Sa Majesté et sauf et excepté tels terrains 
qui de temps à autre pourront être requis ou pris pour 
des fins d’établissements, de mine, d’opérations fores-
tières, de commerce ou autres objets. [Je souligne.]

 En fait, pour diverses raisons (y compris un 
manque d’intérêt de la part des Autochtones), on 
n’a pas mis de côté suffisamment de terres aux fins 
d’établissement de réserves pour la Première nation 
crie Mikisew (les « Mikisew ») avant l’adoption 
du Treaty Land Entitlement Agreement de 1986, 
soit 87 ans après la signature du Traité no 8. Moins 
de 15 ans plus tard, le gouvernement fédéral a ap-
prouvé la construction d’une route d’hiver de 118 
kilomètres qui, selon le plan original, traversait la 
nouvelle réserve de la Première nation Mikisew à 
Peace Point. Le gouvernement n’a pas jugé néces-
saire de consulter directement les Mikisew avant 
de prendre cette décision. À la suite des protesta-
tions de ces derniers, le tracé de la route d’hiver 
a été modifié de manière à longer la limite de la 
réserve de Peace Point plutôt que de la traverser, 
toujours sans que les Mikisew aient été consul-
tés. Le tracé modifié de la route traversait les li-
gnes de piégeage d’environ 14 familles Mikisew 
vivant dans le secteur voisin de la route projetée, 
et ceux d’autres personnes pouvant installer des 
pièges dans ce secteur sans y vivre, ainsi que les  
territoires de chasse d’une centaine de Mikisew 
dont les activités de chasse (principalement à  

exceeds the size of Manitoba (650,087 square ki-
lometres), Saskatchewan (651,900 square kilome-
tres) and Alberta (661,185 square kilometres) and 
approaches the size of British Columbia (948,596 
square kilometres). In exchange for this surren-
der, the First Nations were promised reserves and 
some other benefits including, most importantly to 
them, the following rights of hunting, trapping, and 
fishing:

 And Her Majesty the Queen HEREBY AGREES 
with the said Indians that they shall have right to 
pursue their usual vocations of hunting, trapping and 
fishing throughout the tract surrendered as heretofore 
described, subject to such regulations as may from time 
to time be made by the Government of the country, 
acting under the authority of Her Majesty, and saving 
and excepting such tracts as may be required or taken 
up from time to time for settlement, mining, lumbering, 
trading or other purposes. [Emphasis added.]

 In fact, for various reasons (including lack of 
interest on the part of First Nations), sufficient land 
was not set aside for reserves for the Mikisew Cree 
First Nation (the “Mikisew”) until the 1986 Treaty 
Land Entitlement Agreement, 87 years after Treaty 
8 was made. Less than 15 years later, the federal 
government approved a 118-kilometre winter road 
that, as originally conceived, ran through the new 
Mikisew First Nation Reserve at Peace Point. The 
government did not think it necessary to engage 
in consultation directly with the Mikisew before 
making this decision. After the Mikisew pro-
tested, the winter road alignment was changed 
to track the boundary of the Peace Point reserve 
instead of running through it, again without con-
sultation with the Mikisew. The modified road 
alignment traversed the traplines of approximately 
14 Mikisew families who reside in the area near 
the proposed road, and others who may trap in that 
area although they do not live there, and the hunt-
ing grounds of as many as 100 Mikisew people 
whose hunt (mainly of moose), the Mikisew say, 
would be adversely affected. The fact the proposed 
winter road directly affects only about 14 Mikisew 
trappers and perhaps 100 hunters may not seem 
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l’orignal) risquaient, selon les Mikisew, d’être 
perturbées. Le fait que la route d’hiver projetée 
ne nuise directement qu’à environ 14 trappeurs 
Mikisew et quelque 100 chasseurs peut ne pas 
sembler très dramatique (sauf si vous êtes vous-
même un des trappeurs ou des chasseurs en ques-
tion), mais dans le contexte d’une collectivité 
éloignée du nord composée d’un nombre relative-
ment restreint de familles, ce fait a de l’importan-
ce. Au-delà de tout cela, le principe de tenir des 
consultations avant de porter atteinte à des droits 
issus de traités existants constitue néanmoins une 
question qui revêt une importance générale en ce 
qui concerne les rapports entre les peuples autoch-
tones et non autochtones. Ce principe touche au 
cœur de ces rapports et concerne non seulement 
les Mikisew, mais aussi d’autres premières nations 
et les gouvernements non autochtones.

 En l’espèce, les rapports n’ont pas été bien gérés. 
Aucune consultation adéquate n’a été tenue avant 
l’approbation de la ministre. La démarche adop-
tée par le gouvernement a nui au processus de 
réconciliation plutôt que de le faire progresser. 
L’obligation de consultation qui découle du prin-
cipe de l’honneur de la Couronne, ainsi que l’obli-
gation de celle-ci de respecter les droits issus de 
traités existants des peuples autochtones (mainte-
nant reconnus à l’art. 35 de la Loi constitutionnelle 
de 1982) ont été violées. Je suis d’avis d’accueillir 
le pourvoi des Mikisew, d’annuler l’approbation de 
la ministre et de lui renvoyer le dossier pour qu’elle 
tienne des consultations et qu’elle en poursuive  
l’examen.

I. Faits

 Environ 5 p. 100 du territoire cédé en vertu du 
Traité no 8 a été réservé en 1922 pour la création 
du parc national Wood Buffalo. Le parc a été créé 
principalement pour protéger les derniers troupeaux 
de bisons des bois du nord du Canada et il occupe 
une superficie de 44 807 kilomètres carrés de part 
et d’autre de la frontière entre le nord de l’Alberta 
et la partie du sud des Territoires du Nord-Ouest. 
Il a été désigné site du patrimoine mondial par 
l’UNESCO. Le parc est lui-même plus grand que la  
Suisse.

very dramatic (unless you happen to be one of the 
trappers or hunters in question) but, in the context 
of a remote northern community of relatively few 
families, it is significant. Beyond that, however, 
the principle of consultation in advance of inter-
ference with existing treaty rights is a matter of 
broad general importance to the relations between 
aboriginal and non-aboriginal peoples. It goes 
to the heart of the relationship and concerns not 
only the Mikisew but other First Nations and non- 
aboriginal governments as well. 

 In this case, the relationship was not properly 
managed. Adequate consultation in advance of 
the Minister’s approval did not take place. The 
government’s approach did not advance the pro- 
cess of reconciliation but undermined it. The duty 
of consultation which flows from the honour of 
the Crown, and its obligation to respect the exist-
ing treaty rights of aboriginal peoples (now en-
trenched in s. 35 of the Constitution Act, 1982), was 
breached. The Mikisew appeal should be allowed, 
the Minister’s approval quashed, and the matter re-
turned to the Minister for further consultation and 
consideration.

I. Facts

 About 5 percent of the territory surrendered un-
der Treaty 8 was set aside in 1922 as Wood Buffalo 
National Park. The Park was created principally 
to protect the last remaining herds of wood bison 
(or buffalo) in northern Canada and covers 44,807 
square kilometres of land straddling the boundary 
between northern Alberta and southerly parts of the 
Northwest Territories. It is designated a UNESCO 
World Heritage Site. The Park itself is larger than 
Switzerland. 
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 Il abrite actuellement le plus grand troupeau de 
bisons en liberté et à reproduction autonome du 
monde, et on y trouve la dernière aire de nidification 
naturelle des grues blanches, une espèce menacée, 
ainsi que de vastes forêts boréales naturelles intac-
tes. Point plus pertinent encore, des Autochtones y 
habitent depuis plus de 8 000 ans et certains d’entre 
eux tirent encore leur subsistance de la chasse, de la 
pêche et du piégeage commercial pratiqués dans les 
limites du parc. Les terres ancestrales des Mikisew 
se trouvent dans le parc. Par l’effet du Treaty Land 
Entitlement Agreement, la réserve de Peace Point a 
été formellement exclue du parc en 1988, mais évi-
demment celui-ci entoure la réserve.

 Les membres de la Première nation crie Mikisew 
sont des descendants des Cris de Fort Chipewyan 
qui ont signé le Traité no 8 le 21 juin 1899. Il est éta-
bli que ses membres ont droit aux avantages confé-
rés par le Traité no 8.

A. Le projet de route d’hiver

 La promotrice de la route d’hiver est l’intimée 
Thebacha Road Society, dont les membres com-
prennent la ville de Fort Smith (située dans les 
Territoires du Nord-Ouest, à la limite nord-est du 
parc national Wood Buffalo, où se trouve le centre 
administratif du parc), le Conseil des Métis de 
Fort Smith, la Première nation de Salt River et la 
Première nation crie de Little Red River. Pour ces 
gens, la route d’hiver présente l’avantage d’offrir 
un accès hivernal direct à un certain nombre de 
collectivités nordiques isolées et au réseau routier 
de l’Alberta au sud. La juge de première instance 
a reconnu que l’objectif du gouvernement était de 
répondre à des « besoins régionaux en matière 
de transport » : [2001] A.C.F. no 1877 (QL), 2001 
CFPI 1426, par. 115.

B. Le processus de consultation

 Selon la juge de première instance, pour démon-
trer qu’une consultation appropriée avait été tenue, 
la ministre s’est appuyée sur le fait que la plupart 
des communications avec les Mikisew consistaient 
à leur fournir les mêmes renseignements généraux 
concernant le projet de route que ceux distribués 
à l’ensemble des parties intéressées, et ce, tant sur 

 At present, it contains the largest free-roaming, 
self-regulating bison herd in the world, the last re-
maining natural nesting area for the endangered 
whooping crane, and vast undisturbed natural bo-
real forests. More to the point, it has been inhabited 
by First Nation peoples for more than over 8,000 
years, some of whom still earn a subsistence liv-
ing by hunting, fishing and commercial trapping 
within the Park boundaries. The Park includes the 
traditional lands of the Mikisew. As a result of the 
Treaty Land Entitlement Agreement, the Peace 
Point Reserve was formally excluded from the Park 
in 1988 but of course is surrounded by it.

 The members of the Mikisew Cree First Nation 
are descendants of the Crees of Fort Chipewyan 
who signed Treaty 8 on June 21, 1899. It is common 
ground that its members are entitled to the benefits 
of Treaty 8. 

A. The Winter Road Project

 The proponent of the winter road is the respond-
ent Thebacha Road Society, whose members include 
the Town of Fort Smith (located in the Northwest 
Territories on the northeastern boundary of Wood 
Buffalo National Park, where the Park headquar-
ters is located), the Fort Smith Métis Council, the 
Salt River First Nation, and Little Red River Cree 
First Nation. The advantage of the winter road for 
these people is that it would provide direct winter 
access among a number of isolated northern com-
munities and to the Alberta highway system to the 
south. The trial judge accepted that the govern-
ment’s objective was to meet “regional transporta-
tion needs”: (2001), 214 F.T.R. 48, 2001 FCT 1426, 
at para. 115.

B. The Consultation Process

 According to the trial judge, most of the com-
munications relied on by the Minister to demon-
strate appropriate consultation were instances 
of the Mikisew’s being provided with standard 
information about the proposed road in the same 
form and substance as the communications being 
distributed to the general public of interested  
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le plan de la forme que du contenu. Le 19 janvier 
2000, Parcs Canada a ainsi remis aux Mikisew, 
pour le compte de la ministre, le cadre de référence 
pour l’évaluation environnementale. Les Mikisew 
ont été informés que des séances portes ouvertes 
seraient tenues au cours de l’été 2000. La minis-
tre affirme n’avoir reçu aucune réponse officielle 
des Mikisew avant le 10 octobre 2000, soit environ 
deux mois après l’expiration du délai qu’elle avait 
fixé pour la présentation des commentaires « pu-
blics ». Le chef Poitras a déclaré que les Mikisew 
n’avaient pas participé officiellement aux séan-
ces portes ouvertes parce que [TRADUCTION] « les 
séances portes ouvertes ne sont pas un moyen adé-
quat de nous consulter ».

 Apparemment, Parcs Canada n’a pas mis la pro-
motrice Thebacha Road Society dans le coup non 
plus. À la fin de janvier 2001, cette dernière a in-
formé le chef Poitras qu’elle venait tout juste d’ap-
prendre que les Mikisew n’appuyaient pas le projet 
de route. Jusque-là, on avait donné à entendre à 
Thebacha Road Society que les Mikisew ne s’op-
posaient pas à ce que la route traverse la réserve. 
Le 29 janvier 2001, le chef Poitras a écrit une autre 
lettre à la ministre et a reçu du cabinet de la minis-
tre une réponse type disant [TRADUCTION] qu’« il 
sera[it] donné suite à la lettre avec toute l’attention 
requise ».

 Finalement, le 30 avril 2001, après plusieurs 
autres malentendus, Parcs Canada a écrit au chef 
Poitras une lettre où on pouvait lire notamment ce 
qui suit : [TRADUCTION] « Je vous fais, à vous et à 
votre peuple, mes excuses pour la façon dont s’est 
déroulé le processus de consultation relatif au projet 
de route d’hiver et pour toute perception publique 
négative de la [Première nation crie Mikisew]. » En 
fait, la décision d’approuver une route au tracé mo-
difié avait déjà été prise à ce moment-là.

 Le 25 mai 2001, la ministre a annoncé sur le site 
Web de Parcs Canada que Thebacha Road Society 
était autorisée à construire une route d’hiver d’une 
largeur de 10 mètres dont les vitesses limites af-
fichées seraient de 10 à 40 kilomètres à l’heure. 
Selon cette annonce, l’autorisation était conforme 
[TRADUCTION] « aux plans et politiques de Parcs 

stakeholders. Thus Parks Canada acting for the 
Minister, provided the Mikisew with the Terms 
of Reference for the environmental assessment 
on January 19, 2000. The Mikisew were advised 
that open house sessions would take place over the 
summer of 2000. The Minister says that the first 
formal response from the Mikisew did not come 
until October 10, 2000, some two months after the 
deadline she had imposed for “public” comment. 
Chief Poitras stated that the Mikisew did not for-
mally participate in the open houses, because “an 
open house is not a forum for us to be consulted 
adequately”.

 Apparently, Parks Canada left the proponent 
Thebacha Road Society out of the information 
loop as well. At the end of January 2001, it advised 
Chief Poitras that it had just been informed that the 
Mikisew did not support the road. Up to that point, 
Thebacha had been led to believe that the Mikisew 
had no objection to the road’s going through the 
reserve. Chief Poitras wrote a further letter to 
the Minister on January 29, 2001 and received a  
standard-form response letter from the Minister’s 
office stating that the correspondence “will be 
given every consideration”. 

 Eventually, after several more miscommunica-
tions, Parks Canada wrote Chief Poitras on April 
30, 2001, stating in part: “I apologize to you and 
your people for the way in which the consultation 
process unfolded concerning the proposed win-
ter road and any resulting negative public percep-
tion of the [Mikisew Cree First Nation].” At that 
point, in fact, the decision to approve the road with 
a modified alignment had already been taken.

 On May 25, 2001, the Minister announced on 
the Parks Canada website that the Thebacha Road 
Society was authorized to build a winter road 10 
metres wide with posted speed limits ranging from 
10 to 40 kilometres per hour. The approval was said 
to be in accordance with “Parks Canada plans and 
policy” and “other federal laws and regulations”. 
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Canada » et à « d’autres lois et règlements fédé-
raux ». Il n’était aucunement fait mention d’une 
quelconque obligation envers les Mikisew.

 La ministre affirme maintenant que les Mikisew 
sont mal venus de se plaindre du processus de 
consultation puisqu’ils ont refusé de participer au 
processus public qui a été mis en place. La consul-
tation, affirme-t-elle, doit se faire dans les deux 
sens. Il n’en tenait qu’à eux de profiter de ce qu’on 
leur offrait. Ils ne l’ont pas fait. À son avis, elle s’est 
acquittée de son obligation.

 La route d’hiver projetée est suffisamment large 
pour permettre le passage de deux véhicules. Par ap-
plication du par. 36(5) du Règlement sur le gibier 
du parc de Wood-Buffalo, DORS/78-830, l’aména-
gement de la route aurait pour effet de créer un cor-
ridor de 200 mètres de large à l’intérieur duquel il 
serait interdit d’utiliser des armes à feu. Ce corridor 
aurait une superficie totale d’environ 23 kilomètres 
carrés.

 L’objection des Mikisew va bien au-delà de l’effet 
direct qu’aurait l’interdiction de chasser et de piéger 
dans le secteur visé par la route d’hiver. Selon la 
conclusion de la juge de première instance, le sec-
teur environnant subirait un effet préjudiciable. 
Le maintien d’un mode de vie traditionnel, lequel 
est, au dire des Mikisew, essentiel à leur culture, 
dépend de la conservation des terres entourant la 
réserve de Peace Point dans leur état naturel, ce qui,  
soutiennent-ils, est nécessaire pour leur permettre 
de transmettre leur culture et leur savoir à la pro-
chaine génération. L’effet préjudiciable de la route 
sur la chasse et le piégeage, affirment-ils, pourrait 
s’avérer constituer, pour leurs jeunes, une incitation 
de plus à abandonner leur mode de vie traditionnel 
pour se tourner vers d’autres modes de vie du sud.

 Les Mikisew ont demandé à la Cour fédérale 
d’annuler l’approbation de la ministre en se fondant 
sur leur conception de l’obligation de fiduciaire 
de la Couronne, faisant valoir que la ministre est 
tenue à [TRADUCTION] « une obligation fiduciaire 
et [constitutionnelle] de consulter [adéquatement] 
la Première nation crie Mikisew au sujet de la 
construction de la route » (la juge de première ins-
tance, par. 26).

No reference was made to any obligations to the 
Mikisew. 

 The Minister now says the Mikisew ought not 
to be heard to complain about the process of con-
sultation because they declined to participate in the 
public process that took place. Consultation is a 
two-way street, she says. It was up to the Mikisew 
to take advantage of what was on offer. They failed 
to do so. In the Minister’s view, she did her duty.

 The proposed winter road is wide enough to al-
low two vehicles to pass. Pursuant to s. 36(5) of the 
Wood Buffalo National Park Game Regulations, 
SOR/78-830, creation of the road would trigger a 
200-metre wide corridor within which the use of 
firearms would be prohibited. The total area of 
this corridor would be approximately 23 square 
kilometres.

 The Mikisew objection goes beyond the direct 
impact of closure of the area covered by the winter 
road to hunting and trapping. The surrounding area 
would be, the trial judge found, injuriously affect-
ed. Maintaining a traditional lifestyle, which the 
Mikisew say is central to their culture, depends on 
keeping the land around the Peace Point reserve in 
its natural condition and this, they contend, is es-
sential to allow them to pass their culture and skills 
on to the next generation of Mikisew. The detri-
mental impact of the road on hunting and trapping, 
they argue, may simply prove to be one more incen-
tive for their young people to abandon a traditional 
lifestyle and turn to other modes of living in the 
south. 

 The Mikisew applied to the Federal Court to 
set aside the Minister’s approval based on their 
view of the Crown’s fiduciary duty, claiming that 
the Minister owes “a fiduciary and constitutional 
duty to adequately consult with Mikisew Cree First 
Nation with regard to the construction of the road” 
(trial judge, at para. 26).
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 Le 27 août 2001, la Section de première ins-
tance de la Cour fédérale a accordé une injonction 
interlocutoire interdisant la construction de la route 
d’hiver.

II. Dispositions pertinentes

Loi constitutionnelle de 1982

 35. (1) Les droits existants — ancestraux ou issus 
de traités — des peuples autochtones du Canada sont 
reconnus et confirmés.

III. Historique judiciaire

A. Section de première instance de la Cour fédé-
rale ([2001] A.C.F. no 1877 (QL), 2001 CFPI 
1426)

 La juge Hansen a conclu que les terres compri-
ses dans le parc national de Wood Buffalo n’avaient 
pas été « prises » par la Couronne au sens du Traité 
no 8 puisque l’utilisation de ces terres comme parc 
national ne constituait pas une « utilisation visible » 
non compatible avec le droit de chasser et de piéger 
existant (R. c. Badger, [1996] 1 R.C.S. 771; R. c. 
Sioui, [1990] 1 R.C.S. 1025). La route d’hiver pro-
jetée et son corridor de 200 mètres « [sans] armes 
à feu » aurait un effet préjudiciable sur les droits 
issus du traité des Mikisew. Ces droits ont reçu une 
protection constitutionnelle en 1982, et toute at-
teinte à ces droits doit être justifiée conformément 
au critère énoncé dans l’arrêt R. c. Sparrow, [1990] 
1 R.C.S. 1075. Selon la juge Hansen, la décision de 
la ministre d’approuver la route portait atteinte aux 
droits issus du Traité no 8 des Mikisew et ne pou-
vait être justifiée suivant le critère énoncé dans l’ar-
rêt Sparrow.

 Plus particulièrement, la juge de première ins-
tance a conclu que les avis publics types et la 
tenue de séances portes ouvertes n’étaient pas suf-
fisants. Les Mikisew avaient droit à un processus 
de consultation distinct. Elle a affirmé ce qui suit 
(par. 170-171) :

 La demanderesse critique les mesures d’atténuation 
accompagnant la décision de la Ministre parce qu’elles 
n’ont pas été élaborées en consultation avec les Mikisews 
et qu’elles n’étaient pas conçues pour minimiser les  

 An interlocutory injunction against construction 
of the winter road was issued by the Federal Court, 
Trial Division on August 27, 2001. 

II. Relevant Enactments

Constitution Act, 1982

 35. (1) The existing aboriginal and treaty rights of 
the aboriginal peoples of Canada are hereby recognized 
and affirmed.

III. Judicial History

A. Federal Court, Trial Division ((2001), 214 
F.T.R. 48, 2001 FCT 1426)

 Hansen J. held that the lands included in Wood 
Buffalo National Park were not “taken up” by the 
Crown within the meaning of Treaty 8 because the 
use of the lands as a national park did not constitute 
a “visible use” incompatible with the existing rights 
to hunt and trap (R. v. Badger, [1996] 1 S.C.R. 771; 
R. v. Sioui, [1990] 1 S.C.R. 1025). The proposed 
winter road and its 200-metre “[no] firearm” cor-
ridor would adversely impact the Mikisew’s treaty 
rights. These rights received constitutional protec-
tion in 1982, and any infringements must be justi-
fied in accordance with the test in R. v. Sparrow, 
[1990] 1 S.C.R. 1075. In Hansen J.’s view, the 
Minister’s decision to approve the road infringed 
the Mikisew’s Treaty 8 rights and could not be jus-
tified under the Sparrow test. 

 In particular, the trial judge held that the stand-
ard public notices and open houses which were 
given were not sufficient. The Mikisew were enti-
tled to a distinct consultation process. She stated at 
paras. 170-71:

 The applicant complains that the mitigation meas-
ures attached to the Minister’s decision were not de-
veloped in consultation with Mikisew and were not 
designed to minimize impacts on Mikisew’s rights. I 
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empiétements sur leurs droits. Je partage ce point de 
vue. Même la bifurcation du tracé, apparemment adop-
tée par suite des objections élevées par les Mikisews, 
n’a pas été faite en consultation avec la Première nation. 
La preuve n’établit pas qu’on ait pris le moindrement en 
considération la question de savoir si la nouvelle route 
porterait le moins possible atteinte aux droits issus de 
traité des Mikisews. La déposition du chef Poitras met 
en évidence l’atmosphère de secret qui entourait le tracé 
de la bifurcation, alors que ce processus aurait dû com-
porter l’examen, en toute transparence, des préoccupa-
tions des Mikisews.

 Parcs Canada a reconnu qu’il n’avait pas consulté 
les Mikisews au sujet du tracé de la bifurcation et qu’il 
n’avait pas non plus pris en considération les incidences 
du nouveau tracé sur les droits des trappeurs mikisews.

 La juge de première instance a donc accueilli la 
demande de contrôle judiciaire et annulé l’approba-
tion de la ministre.

B. Cour d’appel fédérale ([2004] 3 R.C.F. 436, 
2004 CAF 66)

 Le juge Rothstein, avec l’accord du juge Sexton, 
a accueilli l’appel et rétabli l’approbation de la 
ministre. Il s’est appuyé sur un argument présenté 
par le procureur général de l’Alberta, intervenant 
dans l’appel. Selon cet argument, le Traité no 8 pré-
voyait expressément la « prise » de terres cédées 
pour différentes fins, y compris la construction de 
routes. Il était plus juste de considérer la route d’hi-
ver comme une « prise » effectuée en application 
du traité plutôt que comme une violation de celui-
ci. Selon la conclusion du juge Rothstein :

 Lorsqu’une limitation expressément prévue par un 
traité s’applique, le traité n’est pas violé et l’article 35 
n’est donc pas non plus violé. Il faut faire la distinc-
tion avec le cas où les limitations prévues par le traité 
ne s’appliquent pas, mais où le gouvernement cherche 
néanmoins à limiter le droit issu du traité. En pareil cas, 
il faut satisfaire au critère énoncé dans l’arrêt Sparrow 
pour que l’atteinte soit permise sur le plan constitution-
nel. [par. 21]

Le juge Rothstein a également conclu que la mi-
nistre n’était tenue à aucune obligation de consul-
ter les Mikisew au sujet de la route, bien qu’il 
soit de « bonne pratique » de le faire (par. 24). 
(Cette décision a été rendue avant que notre Cour 
se prononce dans les affaires Nation Haïda c.  

agree. Even the realignment, apparently adopted in re-
sponse to Mikisew’s objections, was not developed in 
consultation with Mikisew. The evidence does not es-
tablish that any consideration was given to whether the 
new route would minimize impacts on Mikisew’s trea-
ty rights. The evidence of Chief George Poitras high-
lighted an air of secrecy surrounding the realignment, a 
process that should have included a transparent consid-
eration of Mikisew’s concerns.

 Parks Canada admitted it did not consult with 
Mikisew about the route for the realignment, nor did 
it consider the impacts of the realignment on Mikisew 
trappers’ rights.

 Accordingly, the trial judge allowed the applica-
tion for judicial review and quashed the Minister’s 
approval.

B. Federal Court of Appeal ([2004] 3 F.C.R. 436, 
2004 FCA 66)

 Rothstein J.A., with whom Sexton J.A. agreed, 
allowed the appeal and restored the Minister’s 
approval. He did so on the basis of an argument 
brought forward by the Attorney General of Alberta 
as an intervener on the appeal. The argument was 
that Treaty 8 expressly contemplated the “taking 
up” of surrendered lands for various purposes, in-
cluding roads. The winter road was more properly 
seen as a “taking up” pursuant to the Treaty rather 
than an infringement of it. As Rothstein J.A. held: 

 Where a limitation expressly provided for by a trea-
ty applies, there is no infringement of the treaty and 
thus no infringement of section 35. This is to be con-
trasted with the case where the limitations provided by 
the treaty do not apply but the government neverthe-
less seeks to limit the treaty right. In such a case, the 
Sparrow test must be satisfied in order for the infringe-
ment to be constitutionally permissible. [para. 21]

Rothstein J.A. also held that there was no obliga-
tion on the Minister to consult with the Mikisew 
about the road, although to do so would be “good 
practice” (para. 24). (This opinion was delivered 
before the release of this Court’s decisions in Haida 
Nation v. British Columbia (Minister of Forests), 
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Colombie-Britannique (Ministre des Forêts), 
[2004] 3 R.C.S. 511, 2004 CSC 73, et Première na-
tion Tlingit de Taku River c. Colombie-Britannique 
(Directeur d’évaluation de projet), [2004] 3 R.C.S. 
550, 2004 CSC 74.)

 En dissidence, la juge Sharlow a souscrit à l’opi-
nion de la juge de première instance selon laquelle 
l’approbation de la route d’hiver constituait une at-
teinte prima facie aux droits issus du Traité no 8 et 
que l’atteinte n’avait pas été justifiée selon le cri-
tère énoncé dans l’arrêt Sparrow. L’obligation de fi-
duciaire de la Couronne doit être prise en compte. 
L’omission du personnel de la ministre travaillant 
pour Parcs Canada de procéder à une réelle consul-
tation a été fatale à la tentative de justification de la 
Couronne. Elle a écrit ce qui suit :

 Dans ce cas-ci, rien ne montre que la ministre ait de 
bonne foi fait des efforts pour comprendre ou examiner 
les préoccupations que la Première nation crie Mikisew 
entretenait au sujet de l’effet possible de la route sur 
l’exercice du droit de chasse et de piégeage qui lui était 
reconnu par le Traité no 8. À mon avis, il importe de no-
ter que l’on a informé la Première nation crie Mikisew 
du nouveau tracé du corridor routier destiné à éviter la 
réserve de Peace Point qu’une fois qu’il a été conclu que 
ce nouveau tracé était réalisable et raisonnable, en ce 
qui concerne les répercussions sur l’environnement, et 
que la route a été approuvée. On peut en inférer que 
les représentants responsables de la Couronne croyaient 
que, dans la mesure où la route d’hiver ne traversait 
pas la réserve de Peace Point, il était possible de ne 
faire aucun cas des autres objections soulevées par la 
Première nation crie Mikisew. Cela est bien loin d’in-
diquer une consultation réelle, mais indique plutôt que 
l’on a fait aucun cas des préoccupations qu’entretenait 
la Première nation crie Mikisew au sujet de l’atteinte 
aux droits qui lui étaient reconnus par le Traité no 8. 
[par. 152]

La juge Sharlow aurait rejeté l’appel.

IV. Analyse

 Les traités numérotés conclus après la 
Confédération visaient à permettre la colonisa-
tion et le développement de l’Ouest et du Nord-
Ouest canadiens. Le Traité no 8 lui-même précise 
que [TRADUCTION] « les dits sauvages ont été no-
tifiés et informés par les dits commissaires de Sa 
Majesté que c’est le désir de Sa Majesté d’ouvrir à 

[2004] 3 S.C.R. 511, 2004 SCC 73, and Taku River 
Tlingit First Nation v. British Columbia (Project 
Assessment Director), [2004] 3 S.C.R. 550, 2004 
SCC 74.)

 Sharlow J.A., in dissenting reasons, agreed with 
the trial judge that the winter road approval was 
itself a prima facie infringement of the Treaty 8 
rights and that the infringement had not been jus-
tified under the Sparrow test. The Crown’s obliga-
tion as a fiduciary must be considered. The failure 
of the Minister’s staff at Parks Canada to engage in 
meaningful consultation was fatal to the Crown’s 
attempt at justification. She wrote:

 In this case, there is no evidence of any good faith 
effort on the part of the Minister to understand or ad-
dress the concerns of Mikisew Cree First Nation about 
the possible effect of the road on the exercise of their 
Treaty 8 hunting and trapping rights. It is significant, 
in my view, that Mikisew Cree First Nation was not 
even told about the realignment of the road corridor to 
avoid the Peace Point Reserve until after it had been 
determined that the realignment was possible and rea-
sonable, in terms of environmental impact, and after 
the road was approved. That invites the inference that 
the responsible Crown officials believed that as long as 
the winter road did not cross the Peace Point Reserve, 
any further objections of the Mikisew Cree First Nation 
could be disregarded. Far from meaningful consulta-
tion, that indicates a complete disregard for the con-
cerns of Mikisew Cree First Nation about the breach of 
their Treaty 8 rights. [para. 152]

Sharlow J.A. would have dismissed the appeal.

IV. Analysis

 The post-Confederation numbered treaties were 
designed to open up the Canadian west and north-
west to settlement and development. Treaty 8 itself 
recites that “the said Indians have been notified and 
informed by Her Majesty’s said Commission that it 
is Her desire to open for settlement, immigration, 
trade, travel, mining, lumbering and such other 
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la colonisation, à l’immigration, au commerce, aux 
voyages, aux opérations minières et forestières et 
à telles autres fins que Sa Majesté pourra trouver 
convenables ». Cet énoncé de l’objet se reflète dans 
une limitation corrélative aux droits de chasse, de 
pêche et de piégeage issus du Traité no 8 visant à 
exclure tels [TRADUCTION] « terrains qui de temps 
à autre pourront être requis ou pris pour des fins 
d’établissements, de mine, d’opérations forestières, 
de commerce ou autres objets ». Les « autres ob-
jets » seraient au moins aussi généraux que les fins 
mentionnées dans le préambule susmentionné, y 
compris les « voyages ».

 On a donc pu observer, dès le départ, qu’il existait 
une tension entre l’exigence essentielle posée par les 
premières nations voulant qu’elles demeurent libres 
de vivre de la terre autant après qu’avant la signa-
ture du traité et le désir de la Couronne d’augmenter 
le nombre de non autochtones s’établissant dans le 
territoire cédé. Comme les commissaires l’ont re-
connu au début des négociations du Traité no 8 au 
Petit lac des Esclaves en juin 1899, ces rapports sont 
apparus d’entrée de jeu comme des rapports perma-
nents qu’il serait difficile de gérer :

[TRADUCTION] L’homme blanc viendra peupler cette 
partie du pays et nous venons avant lui pour vous expli-
quer comment les choses doivent se passer entre vous et 
pour éviter tout problème.

(C. Mair, Through the Mackenzie Basin : A 
Narrative of the Athabasca and Peace River Treaty 
Expedition of 1899, p. 61)

Comme le juge Cory l’a expliqué dans l’arrêt 
Badger, par. 57, « [l]es Indiens comprenaient que 
des terres seraient prises pour y établir des exploi-
tations agricoles ou pour y faire de la prospection 
et de l’exploitation minières, et qu’ils ne seraient 
pas autorisés à y chasser ou à tirer sur les animaux 
de ferme et les bâtiments des colons. »

 Les droits de chasse, de pêche et de piégeage ne 
servaient pas que les intérêts des peuples des pre-
mières nations. Comme l’ont reconnu les commis-
saires eux-mêmes dans leur rapport sur le Traité  
no 8 en date du 22 septembre 1899, la Couronne 
avait intérêt à laisser les peuples autochtones vivre 
de la terre :

purposes as to Her Majesty may seem meet”. This 
stated purpose is reflected in a corresponding limi-
tation on the Treaty 8 hunting, fishing and trapping 
rights to exclude such “tracts as may be required or 
taken up from time to time for settlement, mining, 
lumbering, trading or other purposes”. The “other 
purposes” would be at least as broad as the purpos-
es listed in the recital, mentioned above, including 
“travel”.

 There was thus from the outset an uneasy ten-
sion between the First Nations’ essential demand 
that they continue to be as free to live off the land 
after the treaty as before and the Crown’s expec-
tation of increasing numbers of non-aboriginal 
people moving into the surrendered territory. It 
was seen from the beginning as an ongoing rela-
tionship that would be difficult to manage, as the 
Commissioners acknowledged at an early Treaty 8 
negotiation at Lesser Slave Lake in June 1899:

The white man is bound to come in and open up the 
country, and we come before him to explain the rela-
tions that must exist between you, and thus prevent any 
trouble.

(C. Mair, Through the Mackenzie Basin: A 
Narrative of the Athabasca and Peace River Treaty 
Expedition of 1899, at p. 61)

As Cory J. explained in Badger, at para. 57, “[t]he 
Indians understood that land would be taken up for 
homesteads, farming, prospecting and mining and 
that they would not be able to hunt in these areas or 
to shoot at the settlers’ farm animals or buildings.”

 The hunting, fishing and trapping rights were 
not solely for the benefit of First Nations peoples. It 
was in the Crown’s interest to keep the aboriginal 
people living off the land, as the Commissioners 
themselves acknowledged in their Report on Treaty 
8 dated September 22, 1899:
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 [TRADUCTION] Nous leur fîmes comprendre que le 
gouvernement ne pouvait entreprendre de faire vivre 
les sauvages dans l’oisiveté, qu’ils auraient après le 
traité les mêmes moyens qu’auparavant de gagner 
leur vie, et qu’on espérait que les sauvages s’en servi- 
raient. 

 Aucune des parties signataires ne s’attendait 
donc en 1899 que le Traité no 8 constitue un plan 
définitif d’utilisation des terres. Ce traité marquait 
l’aube d’une période de transition. Il fallait, comme 
l’ont souligné les commissaires, [TRADUCTION] 
« expliquer comment les choses [devaient] se pas-
ser » à l’avenir [TRADUCTION] « pour éviter tout 
problème » (Mair, p. 61).

A. Interprétation du traité

 L’interprétation du traité « doit être réaliste 
et refléter l’intention des deux parties et non seu-
lement celle [de la première nation] » (Sioui, p. 
1069). Comme une majorité de notre Cour l’a af-
firmé dans l’arrêt R. c. Marshall, [1999] 3 R.C.S. 
456, par. 14 :

Les parties indiennes n’ont à toutes fins pratiques pas 
eu la possibilité de créer leurs propres compte-rendus 
écrits des négociations. Certaines présomptions sont 
donc appliquées relativement à l’approche suivie par 
la Couronne dans la conclusion des traités (conduite 
honorable), présomptions dont notre Cour tient compte 
dans son approche en matière d’interprétation des trai-
tés (souplesse) pour statuer sur l’existence d’un traité 
[. . .] le caractère exhaustif de tout écrit [. . .] et l’in-
terprétation des conditions du traité, une fois qu’il a 
été conclu à leur existence. En bout de ligne, la Cour 
a l’obligation « de choisir, parmi les interprétations 
de l’intention commune [au moment de la conclusion 
du traité] qui s’offrent à [elle], celle qui concilie le 
mieux » les intérêts [de la première nation] et ceux de la  
Couronne britannique. [Souligné dans l’original; réfé-
rences omises.]

Voir également R. c. Marshall, [2005] 2 R.C.S. 
220, 2005 CSC 43, la juge en chef McLachlin, par. 
22-24, et le juge LeBel, par. 115.

 La ministre a donc raison d’insister sur le fait 
que la disposition régissant la chasse, la pêche et le 
piégeage ne peut être dissociée du traité dans son 
ensemble, mais doit être interprétée en fonction de 
son objectif sous-jacent, visé tant par la Couronne 

 We pointed out that the Government could not un-
dertake to maintain Indians in idleness; that the same 
means of earning a livelihood would continue after the 
treaty as existed before it, and that the Indians would be 
expected to make use of them. 

 Thus none of the parties in 1899 expected that 
Treaty 8 constituted a finished land use blueprint. 
Treaty 8 signalled the advancing dawn of a period 
of transition. The key, as the Commissioners point-
ed out, was to “explain the relations” that would 
govern future interaction “and thus prevent any 
trouble” (Mair, at p. 61).

A. Interpretation of the Treaty

 The interpretation of the treaty “must be realis-
tic and reflect the intention[s] of both parties, not 
just that of the [First Nation]” (Sioui, at p. 1069). 
As a majority of the Court stated in R. v. Marshall, 
[1999] 3 S.C.R. 456, at para. 14:

The Indian parties did not, for all practical purposes, 
have the opportunity to create their own written record 
of the negotiations. Certain assumptions are therefore 
made about the Crown’s approach to treaty making 
(honourable) which the Court acts upon in its approach 
to treaty interpretation (flexible) as to the existence of 
a treaty . . . the completeness of any written record . . . 
and the interpretation of treaty terms once found to 
exist . . . . The bottom line is the Court’s obligation is 
to “choose from among the various possible interpreta-
tions of the common intention [at the time the treaty was 
made] the one which best reconciles” the [First Nation] 
interests and those of the British Crown. [Emphasis in 
original; citations omitted.]

See also R. v. Marshall, [2005] 2 S.C.R. 220, 2005 
SCC 43, per McLachlin C.J. at paras. 22-24, and 
per LeBel J. at para. 115.

 The Minister is therefore correct to insist that 
the clause governing hunting, fishing and trapping 
cannot be isolated from the treaty as a whole, but 
must be read in the context of its underlying pur-
pose, as intended by both the Crown and the First 
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que par les peuples des premières nations. Comme 
l’a fait remarquer le juge Cory dans l’arrêt Badger, 
dans ce contexte

le texte d’un traité ne doit pas être interprété suivant 
son sens strictement formaliste, ni se voir appliquer les 
règles rigides d’interprétation modernes. Il faut plutôt 
lui donner le sens que lui auraient naturellement donné 
les Indiens à l’époque de sa signature. [par. 52]

 Dans le cas du Traité no 8, toutes les parties 
signataires envisageaient que « de temps à autre » 
des terres cédées seraient « prises » de l’ensem-
ble des terres sur lesquelles les premières nations 
avaient des droits de chasse, de pêche et de pié-
geage issus du traité et seraient transférées à l’en-
semble des terres sur lesquelles elles n’avaient pas 
un tel droit. Les terres visées par le Traité no 8 se 
trouvent dans le nord du Canada et ne se prêtent 
pas, pour la plupart, à l’agriculture. Les commis-
saires qui ont négocié le Traité no 8 pouvaient donc, 
comme je l’ai déjà mentionné, assurer aux premiè-
res nations qu’elles [TRADUCTION] « auraient après 
le traité les mêmes moyens qu’auparavant de gagner  
leur vie ».

 Je suis d’accord avec le juge Rothstein pour dire 
que les « prises » effectuées subséquemment par la 
Couronne ne constituaient pas toutes une atteinte 
au Traité no 8 devant être justifiée conformément 
au critère énoncé dans l’arrêt Sparrow. Dans cet 
arrêt, on s’en souviendra, la réglementation sur les 
pêches du gouvernement fédéral portait atteinte 
au droit de pêche autochtone et devait être stric-
tement justifiée. La situation n’est pas la même en 
l’espèce où les droits autochtones ont été cédés et 
sont éteints, et où les droits issus du Traité no 8 se 
limitent expressément aux terrains qui n’ont pas 
[TRADUCTION] « de temps à autre [. . .] [été] requis 
ou pris pour des fins d’établissements, de mine, 
d’opérations forestières, de commerce ou autres 
objets » (je souligne). Le libellé du traité ne peut 
annoncer plus clairement des changements à venir. 
Néanmoins, la Couronne était et est encore censée 
gérer le changement de façon honorable.

 Il s’ensuit que je ne peux souscrire à la démarche 
axée sur le critère énoncé dans Sparrow retenue en 
l’espèce par la juge de première instance, qui s’est 

Nations peoples. Within that framework, as Cory J. 
pointed out in Badger,

the words in the treaty must not be interpreted in their 
strict technical sense nor subjected to rigid modern rules 
of construction. Rather, they must be interpreted in the 
sense that they would naturally have been understood 
by the Indians at the time of the signing. [para. 52]

 In the case of Treaty 8, it was contemplated by 
all parties that “from time to time” portions of the 
surrendered land would be “taken up” and trans-
ferred from the inventory of lands over which the 
First Nations had treaty rights to hunt, fish and 
trap, and placed in the inventory of lands where 
they did not. Treaty 8 lands lie to the north of 
Canada and are largely unsuitable for agriculture. 
The Commissioners who negotiated Treaty 8 could 
therefore express confidence to the First Nations 
that, as previously mentioned, “the same means of 
earning a livelihood would continue after the treaty 
as existed before it”. 

 I agree with Rothstein J.A. that not every sub-
sequent “taking up” by the Crown constituted an 
infringement of Treaty 8 that must be justified ac-
cording to the test set out in Sparrow. In Sparrow, 
it will be remembered, the federal government’s 
fisheries regulations infringed the aboriginal fish-
ing right, and had to be strictly justified. This is 
not the same situation as we have here, where the 
aboriginal rights have been surrendered and extin-
guished, and the Treaty 8 rights are expressly lim-
ited to lands not “required or taken up from time 
to time for settlement, mining, lumbering, trading 
or other purposes” (emphasis added). The language 
of the treaty could not be clearer in foreshadowing 
change. Nevertheless the Crown was and is expect-
ed to manage the change honourably.

 It follows that I do not accept the Sparrow- 
oriented approach adopted in this case by the trial 
judge, who relied in this respect on Halfway River 
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fondée à cet égard sur l’arrêt Halfway River First 
Nation c. British Columbia (Ministry of Forests) 
(1999), 178 D.L.R. (4th) 666, 1999 BCCA 470. 
Dans cette affaire, les juges majoritaires de la Cour 
d’appel de la Colombie-Britannique ont conclu que 
le droit du gouvernement de prendre des terres était 
[TRADUCTION] « limité de par sa nature même » 
(par. 138) et [TRADUCTION] « que toute entrave au 
droit de chasse constitu[ait] une atteinte prima facie 
au droit issu d’un traité des Indiens protégé par 
l’art. 35 de la Loi constitutionnelle de 1982 » (par. 
144 (en italique dans l’original)) qui devait être jus-
tifiée selon le critère énoncé dans l’arrêt Sparrow. 
Les Mikisew appuient fortement le critère appli-
qué dans l’arrêt Halfway River First Nation, mais 
en toute déférence, je ne puis accepter leur inter-
prétation dans la mesure où ils affirment que cet 
arrêt a fixé en 1899 les limites géographiques du 
droit de chasse prévu au Traité no 8, et que tout 
empiètement sur ces limites géographiques après 
1899 exige une justification comme celle requise 
par l’arrêt Sparrow. L’argument des Mikisew sup-
pose que l’on promettait, au Traité no 8, le maintien 
des modes d’utilisation des terres établis au XIXe 

siècle. Tel n’est pas le cas, comme l’indiquent clai-
rement tant le contexte historique dans lequel le 
Traité no 8 a été conclu que la période de transition 
qu’il annonçait.

B. Le processus de mise en œuvre du traité

 Tant le contexte historique que les inévitables 
tensions sous-jacentes à la mise en œuvre du Traité 
no 8 commandent un processus par lequel des terres 
peuvent être transférées d’une catégorie (celle des 
terres sur lesquelles les premières nations conser-
vent des droits de chasse, de pêche et de piégeage) à 
l’autre (celle des terres sur lesquelles elles n’ont pas 
ces droits). Le contenu du processus est dicté par 
l’obligation de la Couronne d’agir honorablement. 
Même si aucun traité n’était en cause dans l’affaire 
Nation Haïda, la juge en chef McLachlin a souli-
gné ce qui suit aux par. 19 et 35 :

 L’honneur de la Couronne imprègne également 
les processus de négociation et d’interprétation des 
traités. Lorsqu’elle conclut et applique un traité, la 
Couronne doit agir avec honneur et intégrité, et éviter  

First Nation v. British Columbia (Ministry of 
Forests) (1999), 178 D.L.R. (4th) 666, 1999 BCCA 
470. In that case, a majority of the British Columbia 
Court of Appeal held that the government’s right to 
take up land was “by its very nature limited” (para. 
138) and “that any interference with the right to 
hunt is a prima facie infringement of the Indians’ 
treaty right as protected by s. 35 of the Constitution 
Act, 1982” (para. 144 (emphasis in original)) 
which must be justified under the Sparrow test. 
The Mikisew strongly support the Halfway River 
First Nation test but, with respect, to the extent the 
Mikisew interpret Halfway River as fixing in 1899 
the geographic boundaries of the Treaty 8 hunting 
right, and holding that any post-1899 encroachment 
on these geographic limits requires a Sparrow-type 
justification, I cannot agree. The Mikisew argu-
ment presupposes that Treaty 8 promised continu-
ity of nineteenth century patterns of land use. It did 
not, as is made clear both by the historical context 
in which Treaty 8 was concluded and the period of 
transition it foreshadowed.

B. The Process of Treaty Implementation

 Both the historical context and the inevitable 
tensions underlying implementation of Treaty 8 de-
mand a process by which lands may be transferred 
from the one category (where the First Nations re-
tain rights to hunt, fish and trap) to the other cate-
gory (where they do not). The content of the process 
is dictated by the duty of the Crown to act honour-
ably. Although Haida Nation was not a treaty case, 
McLachlin C.J. pointed out, at paras. 19 and 35:

 The honour of the Crown also infuses the processes 
of treaty making and treaty interpretation. In making 
and applying treaties, the Crown must act with honour 
and integrity, avoiding even the appearance of “sharp 
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la moindre apparence de « manœuvres malhonnêtes » 
(Badger, par. 41). Ainsi, dans Marshall, précité, par. 4, 
les juges majoritaires de la Cour ont justifié leur inter-
prétation du traité en déclarant que « rien de moins ne 
saurait protéger l’honneur et l’intégrité de la Couronne 
dans ses rapports avec les Mi’kmaq en vue d’établir la 
paix avec eux et de s’assurer leur amitié . . . ».

. . .

 Mais à quel moment, précisément, l’obligation de 
consulter prend-elle naissance? L’objectif de conci-
liation ainsi que l’obligation de consultation, laquelle 
repose sur l’honneur de la Couronne, tendent à indi-
quer que cette obligation prend naissance lorsque la 
Couronne a connaissance, concrètement ou par imputa-
tion, de l’existence potentielle du droit ou titre ancestral 
revendiqué et envisage des mesures susceptibles d’avoir 
un effet préjudiciable sur celui-ci.

 Dans le cas d’un traité, la Couronne, en tant que 
partie, a toujours connaissance de son contenu. La 
question dans chaque cas consiste donc à détermi-
ner la mesure dans laquelle les dispositions envisa-
gées par la Couronne auraient un effet préjudicia-
ble sur ces droits de manière à rendre applicable 
l’obligation de consulter. Le critère retenu dans les 
arrêts Nation Haïda et Taku River est peu rigou-
reux. La souplesse ne réside pas tant dans le fait 
que l’obligation devient applicable (on envisage 
des mesures « susceptibles d’avoir un effet préjudi-
ciable » sur un droit) que dans le contenu variable 
de l’obligation une fois que celle-ci s’applique. Au 
minimum, « les seules obligations qui pourraient 
incomber à la Couronne seraient d’aviser les inté-
ressés, de leur communiquer des renseignements 
et de discuter avec eux des questions soulevées 
par suite de l’avis » (Nation Haïda, par. 43). Les 
Mikisew affirment que l’on n’a pas respecté même 
le contenu minimum de l’obligation en l’espèce.

C. L’argument juridique des Mikisew

 Les appelants, les Mikisew, ont essentiellement 
rappelé à la Cour ce qu’elle a dit dans les arrêts 
Nation Haïda et Taku River. La preuve en l’espèce, 
affirment-ils, est plus solide. Dans ces affaires, 
contrairement au présent pourvoi, l’intérêt autoch-
tone sur les terres était revendiqué mais n’était 
pas encore prouvé. En l’espèce, les intérêts des 

dealing” (Badger, at para. 41). Thus in Marshall, su-
pra, at para. 4, the majority of this Court supported its 
interpretation of a treaty by stating that “nothing less 
would uphold the honour and integrity of the Crown 
in its dealings with the Mi’kmaq people to secure their 
peace and friendship . . .”.

. . .

 But, when precisely does a duty to consult arise? The 
foundation of the duty in the Crown’s honour and the 
goal of reconciliation suggest that the duty arises when 
the Crown has knowledge, real or constructive, of the 
potential existence of the Aboriginal right or title and 
contemplates conduct that might adversely affect it. 

 In the case of a treaty the Crown, as a party, will 
always have notice of its contents. The question in 
each case will therefore be to determine the de-
gree to which conduct contemplated by the Crown 
would adversely affect those rights so as to trigger 
the duty to consult. Haida Nation and Taku River 
set a low threshold. The flexibility lies not in the 
trigger (“might adversely affect it”) but in the vari-
able content of the duty once triggered. At the low 
end, “the only duty on the Crown may be to give 
notice, disclose information, and discuss any issues 
raised in response to the notice” (Haida Nation, at 
para. 43). The Mikisew say that even the low end 
content was not satisfied in this case.

C. The Mikisew Legal Submission

 The appellant, the Mikisew, essentially remind-
ed the Court of what was said in Haida Nation and 
Taku River. This case, the Mikisew say, is strong-
er. In those cases, unlike here, the aboriginal in-
terest to the lands was asserted but not yet proven. 
In this case, the aboriginal interests are protected 
by Treaty 8. They are established legal facts. As 
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Autochtones sont protégés par le Traité no 8. Ces 
intérêts constituent un fait juridique établi. Comme 
dans l’affaire Nation Haïda, la juge de première 
instance a estimé que le droit des Autochtones 
était menacé par le développement projeté. Si on 
a conclu à l’existence d’une obligation de consulta-
tion dans les affaires Nation Haïda et Taku River, 
les Mikisew soutiennent qu’à plus forte raison, 
cette obligation doit exister en l’espèce, et que les 
juges majoritaires de la Cour d’appel fédérale ont 
eu bien tort de considérer la consultation entre les 
gouvernements et les peuples autochtones comme 
rien de plus qu’une « bonne pratique » (par. 24).

D. La réponse de la ministre

 La ministre intimée tente d’établir une distinc-
tion entre la présente affaire et les affaires Nation 
Haïda et Taku River. Pour justifier l’approbation 
qu’elle a donnée au projet de route d’hiver, son avo-
cat avance trois propositions générales.

1. En « prenant » les 23 kilomètres carrés à des 
fins de construction de la route d’hiver, la 
Couronne ne faisait que ce que le Traité no 8 
l’autorisait à faire. La Couronne, comme les 
premières nations, a des droits en vertu du 
Traité no 8. L’exercice par la Couronne de son 
droit issu du traité de « prendre » des terres ne 
constitue pas une violation du traité, mais une 
exécution de celui-ci.

2. La Couronne a procédé à de vastes consulta-
tions auprès des premières nations au moment 
de la négociation du Traité no 8 en 1899. Quelle 
que soit la nature de l’obligation d’accommo-
dement envers les premières nations, elle s’est 
acquittée de cette obligation à ce moment-là. 
Les modalités du traité n’exigent pas que l’on 
procède à de nouvelles consultations chaque 
fois qu’une « prise » est effectuée.

3. S’il fallait tenir d’autres consultations, le pro-
cessus suivi en l’espèce par la ministre, par 
l’intermédiaire de Parcs Canada, était suffisant.

 Pour les motifs qui suivent, j’estime que chacune 
de ces propositions doit être rejetée.

in Haida Nation, the trial judge found the aborigi-
nal interest was threatened by the proposed devel-
opment. If a duty to consult was found to exist in 
Haida Nation and Taku River, then, a fortiori, the 
Mikisew argue, it must arise here and the majority 
judgment of the Federal Court of Appeal was quite 
wrong to characterise consultation between gov-
ernments and aboriginal peoples as nothing more 
than a “good practice” (para. 24). 

D. The Minister’s Response

 The respondent Minister seeks to distinguish 
Haida Nation and Taku River. Her counsel ad-
vances three broad propositions in support of the 
Minister’s approval of the proposed winter road. 

1. In “taking up” the 23 square kilometres for 
the winter road, the Crown was doing no more 
than Treaty 8 entitled it to do. The Crown as 
well as First Nations have rights under Treaty 
8. The exercise by the Crown of its Treaty right 
to “take up” land is not an infringement of the 
Treaty but the performance of it. 

2. The Crown went through extensive consulta-
tions with First Nations in 1899 at the time 
Treaty 8 was negotiated. Whatever duty of 
accommodation was owed to First Nations 
was discharged at that time. The terms of the 
Treaty do not contemplate further consulta-
tions whenever a “taking up” occurs.

3. In the event further consultation was required, 
the process followed by the Minister through 
Parks Canada in this case was sufficient.

 For the reasons that follow, I believe that each of 
these propositions must be rejected.
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(1) En « prenant » des terres pour construire la 
route d’hiver, la Couronne ne faisait que ce 
que le traité l’autorisait à faire

 La Cour d’appel fédérale a conclu à la majo-
rité qu’« [à] l’exception des cas dans lesquels la 
Couronne a pris des terres de mauvaise foi ou a 
pris tant de terres qu’il ne reste aucun droit réel de 
chasse, la prise de terres dans un but expressément 
prévu dans le traité lui-même ou dans un but né-
cessairement implicite ne peut pas être considérée 
comme une atteinte au droit de chasse issu du trai-
té » (par. 18).

 L’argument fondé sur les « droits de la 
Couronne » a été présenté pour la première fois de-
vant la Cour d’appel fédérale par le procureur gé-
néral de l’Alberta qui agissait à titre d’intervenant. 
La ministre intimée a informé la Cour d’appel fé-
dérale que, même si elle ne contestait pas cet argu-
ment, « [elle] ne se fondait tout simplement pas sur 
cette question » (par. 3). Soulevant une objection 
préliminaire, les Mikisew affirment qu’il n’est pas 
permis à un intervenant « d’élargir la portée des 
questions en litige ou d’y ajouter quoi que ce soit » : 
R. c. Morgentaler, [1993] 1 R.C.S. 462, p. 463. Il 
n’était donc pas loisible à la Cour d’appel fédérale 
(ou à notre Cour) de trancher l’affaire en se fondant 
sur cet argument.

a) Objection préliminaire : le procureur gé-
néral de l’Alberta a-t-il outrepassé le rôle 
d’un intervenant?

 En toute déférence, ce volet de l’argument des 
Mikisew est mal fondé. Dans leur demande de 
contrôle judiciaire, les Mikisew ont fait valoir que 
l’approbation ministérielle de la route d’hiver vio-
lait le Traité no 8. La question de la violation est 
au cœur de l’instance. Un intervenant peut tou-
jours présenter un argument juridique à l’appui de 
ce qu’il prétend être la bonne conclusion juridique 
à l’égard d’une question dont la Cour est réguliè-
rement saisie pourvu que son argument juridique 
ne fasse pas appel à des faits additionnels qui n’ont 
pas été prouvés au procès, ou qu’il ne soulève pas 
un argument qui est par ailleurs injuste pour l’une 
des parties. L’intervenant n’est pas plus mal placé  

(1) In “taking up” Land for the Winter Road 
the Crown Was Doing No More Than It 
Was Entitled To Do Under the Treaty

 The majority judgment in the Federal Court 
of Appeal held that “[w]ith the exceptions of cas-
es where the Crown has taken up land in bad faith 
or has taken up so much land that no meaningful 
right to hunt remains, taking up land for a purpose 
express or necessarily implied in the treaty itself 
cannot be considered an infringement of the treaty 
right to hunt” (para. 18). 

 The “Crown rights” argument was initially put 
forward in the Federal Court of Appeal by the 
Attorney General of Alberta as an intervener. The 
respondent Minister advised the Federal Court of 
Appeal that, while she did not dispute the argu-
ment, “[she] was simply not relying on it” (para. 
3). As a preliminary objection, the Mikisew say 
that an intervener is not permitted “to widen or add 
to the points in issue”: R. v. Morgentaler, [1993] 1 
S.C.R. 462, at p. 463. Therefore it was not open to 
the Federal Court of Appeal (or this Court) to de-
cide the case on this basis.

(a) Preliminary Objection: Did the Attorney 
General of Alberta Overstep the Proper 
Role of an Intervener?

 This branch of the Mikisew argument is, with 
respect, misconceived. In their application for judi-
cial review, the Mikisew argued that the Minister’s 
approval of the winter road infringed Treaty 8. The 
infringement issue has been central to the pro-
ceedings. It is always open to an intervener to put 
forward any legal argument in support of what it 
submits is the correct legal conclusion on an is-
sue properly before the Court, provided that in 
doing so its legal argument does not require addi-
tional facts, not proven in evidence at trial or raise 
an argument that is otherwise unfair to one of the 
parties. An intervener is in no worse a position 
than a party who belatedly discovers some legal  
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qu’une partie qui se rend tardivement compte 
qu’elle aurait dû soulever un argument juridique 
plus tôt dans l’instance mais qui ne l’a pas fait, 
comme ce fut le cas dans Lamb c. Kincaid (1907), 
38 R.C.S. 516, où le juge Duff a affirmé ce qui suit, 
à la p. 539 :

[TRADUCTION] Selon moi, un tribunal d’appel ne devrait 
pas recevoir un tel argument soulevé pour la première 
fois en appel, à moins qu’il ne soit clair que, même si 
la question avait été soulevée en temps opportun, elle 
n’aurait pas été éclaircie davantage.

Voir également Athey c. Leonati, [1996] 3 R.C.S. 
458, par. 51-52.

 Même en admettant que les Mikisew puissent 
à juste titre affirmer que le procureur général de 
l’Alberta formule l’argument de l’absence de vio-
lation d’une manière différente de celle employée 
par la ministre fédérale en première instance, il 
reste que les Mikisew n’ont établi aucun préjudice. 
Si l’argument avait été formulé de la même ma-
nière au procès, en quoi aurait-il pu être « éclairci 
davantage » par des éléments de preuve addition-
nels? Le dossier historique a été étudié à fond au 
procès. À ce stade-ci, la question relève des rè-
gles d’interprétation des traités, non des règles de 
preuve. Elle est donc visée par la règle énoncée 
dans l’arrêt Performance Industries Ltd. c. Sylvan 
Lake Golf & Tennis Club Ltd., [2002] 1 R.C.S. 
678, 2002 CSC 19, selon laquelle « [i]l est loisi-
ble à la Cour, dans le cadre d’un pourvoi, d’exami-
ner une nouvelle question de droit dans les cas où 
elle peut le faire sans qu’il en résulte de préjudice 
d’ordre procédural pour la partie adverse et où son 
refus de le faire risquerait d’entraîner une injus-
tice » (par. 33). En l’espèce, le procureur général 
de l’Alberta a pris le dossier factuel dans l’état où 
il se trouvait. La question de la violation du traité 
est au cœur du litige depuis le début. L’argument 
juridique de l’Alberta n’est pas de nature à prendre 
les Mikisew par surprise. Dans ces circonstances, 
on ne saurait tolérer que les tribunaux soient em-
pêchés de donner effet à une analyse juridique cor-
recte simplement parce qu’elle a été présentée un 
peu tard et par un intervenant plutôt que par une 
partie. Fermer les yeux sur l’argument « risquerait 
d’entraîner une injustice ».

argument that it ought to have raised earlier in the 
proceedings but did not, as in Lamb v. Kincaid 
(1907), 38 S.C.R. 516, where Duff J. stated, at  
p. 539:

A court of appeal, I think, should not give effect to such 
a point taken for the first time in appeal, unless it be 
clear that, had the question been raised at the proper 
time, no further light could have been thrown upon it.

See also Athey v. Leonati, [1996] 3 S.C.R. 458, at 
paras. 51-52.

 Even granting that the Mikisew can fairly say 
the Attorney General of Alberta frames the non-
infringement argument differently than was done 
by the federal Minister at trial, the Mikisew have 
still not identified any prejudice. Had the argument 
been similarly formulated at trial, how could “fur-
ther light” have been thrown on it by additional evi-
dence? The historical record was fully explored at 
trial. At this point the issue is one of the rules of 
treaty interpretation, not evidence. It thus comes 
within the rule stated in Performance Industries 
Ltd. v. Sylvan Lake Golf & Tennis Club Ltd., 
[2002] 1 S.C.R. 678, 2002 SCC 19, that “[t]he Court 
is free to consider a new issue of law on the appeal 
where it is able to do so without procedural preju-
dice to the opposing party and where the refusal 
to do so would risk an injustice” (para. 33). Here 
the Attorney General of Alberta took the factual 
record as he found it. The issue of treaty infringe-
ment has always been central to the case. Alberta’s 
legal argument is not one that should have taken 
the Mikisew by surprise. In these circumstances it 
would be intolerable if the courts were precluded 
from giving effect to a correct legal analysis just 
because it came later rather than sooner and from 
an intervener rather than a party. To close our eyes 
to the argument would be to “risk an injustice”.
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b) Le contenu du Traité no 8

 La disposition du Traité no 8 qui traite de « la 
chasse au fusil, de la chasse au piège et de la 
pêche » a été examinée en profondeur par notre 
Cour dans Badger. Dans cette affaire, le juge Cory 
a signalé que « même suivant les termes du Traité 
no 8, le droit des Indiens de chasser pour se nourrir 
était circonscrit par des limites géographiques et 
des mesures spécifiques de réglementation gouver-
nementale » (par. 37). Les membres de la première 
nation, a-t-il ajouté, « comprenaient que des terres 
étaient “requises ou prises” si elles étaient utilisées 
à des fins [visibles] incompatibles avec l’exercice du 
droit de chasse » (par. 53).

[I]l ressort des promesses verbales faites par les repré-
sentants de la Couronne et de l’histoire orale des Indiens 
que ceux-ci comprenaient que des terres seraient pri-
ses et occupées d’une manière qui les empêcherait d’y 
chasser, lorsqu’elles feraient l’objet d’une utilisation vi-
sible et incompatible avec la pratique de la chasse. Pour 
ce qui est de la jurisprudence, il est évident que les tri-
bunaux ont souscrit à cette interprétation et conclu que 
la question de savoir si une terre est oui ou non prise ou 
occupée est une question de fait, qui doit être tranchée 
au cas par cas. [par. 58]

 Bien qu’il soit fait état, dans l’arrêt Badger, des 
« limites géographiques » circonscrivant les droits 
de chasse, de pêche et de piégeage, on n’y a pas 
traité (puisque cela n’était pas nécessaire) du pro-
cessus par lequel « de temps à autre » des terres 
seraient « prises » et donc soustraites à l’exercice 
de ces droits. Selon la conclusion précisément tirée 
dans l’arrêt Badger, le régime de délivrance de per-
mis de l’Alberta que l’on cherchait à imposer à tous 
les chasseurs autochtones se trouvant sur les terres 
de l’Alberta visées par le Traité no 8 violait ce trai-
té, même si le droit issu du traité était expressément 
subordonné à [TRADUCTION] « tels règlements qui 
pourront être faits de temps à autre par le gouver-
nement ». Le régime de délivrance de permis de 
l’Alberta privait les « personnes qui sont titulaires 
de droits issus de traité modifiés par la Convention 
[sur le transfert des ressources naturelles de 1930] 
des moyens mêmes d’exercer ces droits » (par. 
94). On avait ainsi tenté d’exercer un pouvoir de 
réglementation qui allait au-delà de ce qu’avaient  

(b) The Content of Treaty 8

 The “hunting, trapping and fishing” clause of 
Treaty 8 was extensively reviewed by this Court 
in Badger. In that case Cory J. pointed out that 
“even by the terms of Treaty No. 8, the Indians’ 
right to hunt for food was circumscribed by both 
geographical limitations and by specific forms of 
government regulation” (para. 37). The members of 
the First Nations, he continued, “would have un-
derstood that land had been ‘required or taken up’ 
when it was being put to a [visible] use which was 
incompatible with the exercise of the right to hunt” 
(para. 53). 

[T]he oral promises made by the Crown’s representa-
tives and the Indians’ own oral history indicate that it 
was understood that land would be taken up and oc-
cupied in a way which precluded hunting when it was 
put to a visible use that was incompatible with hunting. 
Turning to the case law, it is clear that the courts have 
also accepted this interpretation and have concluded 
that whether or not land has been taken up or occupied 
is a question of fact that must be resolved on a case-by-
case basis. [para. 58]

 While Badger noted the “geographic limitation” 
to hunting, fishing and trapping rights, it did not 
(as it did not need to) discuss the process by which 
“from time to time” land would be “taken up” 
and thereby excluded from the exercise of those 
rights. The actual holding in Badger was that the 
Alberta licensing regime sought to be imposed on 
all aboriginal hunters within the Alberta portion of 
Treaty 8 lands infringed Treaty 8, even though the 
treaty right was expressly made subject to “regu-
lations as may from time to time be made by the  
Government”. The Alberta licensing scheme 
denied to “holders of treaty rights as modified by 
the [Natural Resources Transfer Agreement, 1930] 
the very means of exercising those rights” (para. 
94). It was thus an attempted exercise of regula-
tory power that went beyond what was reasonably 
within the contemplation of the parties to the treaty 
in 1899. (I note parenthetically that the Natural 
Resources Transfer Agreement, 1930 is not at issue 
in this case as the Mikisew reserve is vested in Her 
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raisonnablement prévu les signataires du traité en 
1899. (Je signale en passant que la Convention sur 
le transfert des ressources naturelles de 1930 n’est 
pas en cause en l’espèce puisque la réserve Mikisew 
appartient à la Couronne du chef du Canada. Le 
paragraphe 10 de la Convention prévoit que les ré-
serves créées ultérieurement « seront dans la suite 
administrées par le Canada de la même manière à 
tous égards que si elles n’étaient jamais passées à la 
province en vertu des dispositions des présentes ».)

 La Cour d’appel fédérale entendait suivre l’arrêt 
Badger en concluant qu’il n’est porté atteinte aux 
droits de chasse, de pêche et de piégeage que dans 
les « cas dans lesquels la Couronne a pris des terres 
de mauvaise foi ou a pris tant de terres qu’il ne reste 
aucun droit réel de chasse » (par. 18). En toute défé-
rence, je ne peux souscrire à ce rejet implicite des 
droits de nature procédurale des Mikisew. À ce 
stade-ci, la route d’hiver n’est rien de plus qu’un 
projet de changement d’utilisation. L’utilisation 
proposée, si elle est mise en œuvre, réduirait le ter-
ritoire sur lequel les Mikisew peuvent exercer leurs 
droits issus du Traité no 8. Essentiellement, il n’y 
aurait plus du tout de chasse dans le corridor routier 
de 200 mètres. De façon plus générale, comme l’a 
conclu la juge de première instance, la route nui-
rait à l’exercice de ces droits dans la forêt environ-
nante. Comme l’a reconnu Josie Weninger, témoin 
de Parcs Canada, en contre-interrogatoire :

[TRADUCTION]

Q : Mais dans les faits, les routes modifient les habitu-
des des orignaux et des autres animaux sauvages 
dans le parc, et c’est ce que Parcs Canada a consta-
té auparavant dans le cas d’autres routes, n’est-ce 
pas?

R : On a constaté que les routes ont des répercussions. 
Il serait absurde de prétendre le contraire.

Dans la version préliminaire du rapport d’évalua-
tion environnementale, on a reconnu que la route 
pourrait entraîner une diminution quantitative des 
récoltes fauniques des Mikisew du fait qu’il y aurait 
moins d’animaux à fourrure (notamment le pékan, 
le rat musqué, la martre, le carcajou et le lynx) dans 
leurs pièges. Deuxièmement, sur le plan qualitatif, 
la population des espèces d’animaux à fourrure les 

Majesty in Right of Canada. Paragraph 10 of the 
Agreement provides that after-created reserves 
“shall thereafter be administered by Canada in the 
same way in all respects as if they had never passed 
to the Province under the provisions hereof”.)

 The Federal Court of Appeal purported to fol-
low Badger in holding that the hunting, fishing and 
trapping rights would be infringed only “where the 
Crown has taken up land in bad faith or has taken 
up so much land that no meaningful right to hunt 
remains” (para. 18). With respect, I cannot agree 
with this implied rejection of the Mikisew pro-
cedural rights. At this stage the winter road is no 
more than a contemplated change of use. The pro-
posed use would, if carried into execution, reduce 
the territory over which the Mikisew would be en-
titled to exercise their Treaty 8 rights. Apart from 
everything else, there would be no hunting at all 
within the 200-metre road corridor. More broadly, 
as found by the trial judge, the road would injuri-
ously affect the exercise of these rights in the sur-
rounding bush. As the Parks Canada witness, Josie 
Weninger, acknowledged in cross-examination: 

Q: But roads, in effect, change the pattern of moose 
and other wildlife within the Park and that’s been 
what Parks Canada observed in the past with re-
gards to other roads, correct?

A: It is documented that roads do impact. I would be 
foolish if I said they didn’t.

The Draft Environmental Assessment Report ac-
knowledged the road could potentially result in 
a diminution in quantity of the Mikisew harvest 
of wildlife, as fewer furbearers (including fish-
er, muskrat, marten, wolverine and lynx) will be 
caught in their traps. Second, in qualitative terms, 
the more lucrative or rare species of furbearers 
may decline in population. Other potential impacts  
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plus précieuses ou les plus rares pourrait décliner. 
Les autres répercussions possibles comprennent la 
fragmentation des habitats fauniques, la perturba-
tion des habitudes migratoires, le dépérissement de 
la végétation, l’augmentation du braconnage parce 
que le territoire est plus accessible par véhicule et 
l’augmentation du nombre d’animaux tués par suite 
de collisions. Alors que l’affaire Nation Haïda a 
été tranchée après le prononcé de la décision de la 
Cour d’appel fédérale en l’espèce, il est manifeste 
que le projet de route aura un effet préjudiciable 
sur les droits de chasse et de piégeage existants 
des Mikisew et que, par conséquent, l’obligation 
de consultation définie dans Nation Haïda devient 
« applicable ».

 La ministre cherche à étendre la portée de la re-
marque faite par le juge Rothstein en affirmant, au 
par. 96 de son mémoire, que le critère doit consister 
à [TRADUCTION] « se demander si, après la prise, il 
demeure encore raisonnablement possible pour les 
Indiens de pratiquer, dans l’ensemble de la province, 
la chasse, la pêche et le piégeage de subsistance 
autant qu’ils veulent le faire » (je souligne). Cela ne 
saurait être exact. Cette affirmation donne à penser 
qu’une interdiction de chasser à Peace Point serait 
acceptable dès lors qu’une chasse décente peut en-
core être pratiquée dans le secteur du Traité no 8 qui 
se trouve au nord de Jasper, soit à l’autre extrémité 
de la province à environ 800 kilomètres de distance, 
ce qui équivaut à se déplacer de Toronto à Québec 
(809 kilomètres) ou d’Edmonton à Regina (785 kilo-
mètres). Autant demander aux cueilleurs de truffes 
du sud de la France de tenter leur chance dans les 
Alpes autrichiennes, ce déplacement couvrant envi-
ron la même distance que la traversée de l’Alberta 
que la ministre considère comme une façon accepta-
ble de tenir les promesses faites dans le Traité no 8.

 Au paragraphe 49 de son mémoire, le procureur 
général de l’Alberta propose un argument légère-
ment différent, ajoutant un élément de minimis à 
l’approche fondée sur l’ensemble des terres visées 
par le traité :

 [TRADUCTION] En l’espèce, les terres qui doivent 
être prises pour construire la route d’hiver représen-
tent 23 kilomètres carrés des 44 807 kilomètres carrés 

include fragmentation of wildlife habitat, disrup-
tion of migration patterns, loss of vegetation, in-
creased poaching because of easier motor vehicle 
access to the area and increased wildlife mortal-
ity due to motor vehicle collisions. While Haida 
Nation was decided after the release of the Federal 
Court of Appeal reasons in this case, it is appar-
ent that the proposed road will adversely affect the 
existing Mikisew hunting and trapping rights, and 
therefore that the “trigger” to the duty to consult 
identified in Haida Nation is satisfied.

 The Minister seeks to extend the dictum of 
Rothstein J.A. by asserting, at para. 96 of her fac-
tum, that the test ought to be “whether, after the 
taking up, it still remains reasonably practicable, 
within the Province as a whole, for the Indians to 
hunt, fish and trap for food [to] the extent that they 
choose to do so” (emphasis added). This cannot 
be correct. It suggests that a prohibition on hunt-
ing at Peace Point would be acceptable so long as 
decent hunting was still available in the Treaty 8 
area north of Jasper, about 800 kilometres distant 
across the province, equivalent to a commute be-
tween Toronto and Quebec City (809 kilometres) or 
Edmonton and Regina (785 kilometres). One might 
as plausibly invite the truffle diggers of southern 
France to try their luck in the Austrian Alps, about 
the same distance as the journey across Alberta 
deemed by the Minister to be an acceptable fulfil-
ment of the promises of Treaty 8. 

 The Attorney General of Alberta tries a slight-
ly different argument, at para. 49 of his factum, 
adding a de minimis element to the treaty-wide 
approach: 

 In this case the amount of land to be taken up to 
construct the winter road is 23 square kilometres out 
of 44,807 square kilometres of Wood Buffalo National 
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qu’occupe le parc national Wood Buffalo et des 840 000 
kilomètres carrés visés par le Traité no 8. Comme l’a dit 
le juge Rothstein, il ne s’agit pas d’un cas où il ne reste 
aucun droit réel de chasse.

 Les arguments du gouvernement fédéral et de 
l’Alberta ne tiennent tout simplement pas compte 
de l’importance et des aspects pratiques du terri-
toire traditionnel des premières nations. L’argument 
de l’Alberta concernant les 23 kilomètres carrés est 
contraire à l’existence d’un effet préjudiciable sur 
les terres environnantes à laquelle a conclu la juge 
de première instance. Qui plus est, pour les peuples 
autochtones, comme pour les peuples non autoch-
tones, le lieu importe. Une superficie de seulement 
23 kilomètres carrés est importante si elle comprend 
le territoire de chasse ou les lignes de piégeage des 
demandeurs. Si le Traité no 8 confère aux Mikisew 
les droits de chasse, de pêche et de piégeage dans 
tout le territoire visé par le traité, il n’est pas logique 
d’un point de vue pratique de dire aux chasseurs et 
trappeurs Mikisew que, bien que leurs propres ter-
ritoires de chasse et lignes de piégeage soient main-
tenant mis en péril, il leur est permis d’envahir les 
territoires traditionnels d’autres premières nations 
loin de leur propre terrain (une suggestion qui aurait 
été encore plus irréalisable en 1899). Comme l’ont 
fait observer les commissaires du Traité no 8 dans 
leur rapport, les négociateurs chipewyans étaient, 
en 1899, des gens très pratiques :

[TRADUCTION] Les Chipewyans se confinent à poser 
des questions et à les discuter brièvement. Ils paraissent 
plus portés à contre-interroger qu’à faire des discours, 
et le chef au Fort Chipewyan a fait preuve d’une vive in-
telligence et de beaucoup de sens pratique en présentant 
les prétentions de sa bande.

Dans Badger, on a noté qu’un élément important des 
négociations du Traité no 8 tenait aux assurances de 
continuité des modes traditionnels d’activité écono-
mique. La continuité respecte les modes d’activité 
et d’occupation traditionnels. La Couronne a promis 
aux Indiens que leurs droits de chasse, de pêche 
et de piégeage leur apporteraient [TRADUCTION] 
« après le traité les mêmes moyens qu’auparavant » 
de gagner leur vie. Ce n’est pas honorer cette pro-
messe que d’expédier les Mikisew dans des territoi-
res éloignés de leurs territoires de chasse et de leurs 
lignes de piégeage traditionnels.

Park and out of 840,000 square kilometres encom-
passed by Treaty No. 8. As Rothstein J.A. found, this is 
not a case where a meaningful right to hunt no longer 
remains.

 The arguments of the federal and Alberta Crowns 
simply ignore the significance and practicalities of 
a First Nation’s traditional territory. Alberta’s 23 
square kilometre argument flies in the face of the 
injurious affection of surrounding lands as found 
by the trial judge. More significantly for aborigi-
nal people, as for non-aboriginal people, location is 
important. Twenty-three square kilometres alone is 
serious if it includes the claimants’ hunting ground 
or trapline. While the Mikisew may have rights 
under Treaty 8 to hunt, fish and trap throughout the 
Treaty 8 area, it makes no sense from a practical 
point of view to tell the Mikisew hunters and trap-
pers that, while their own hunting territory and trap- 
lines would now be compromised, they are enti-
tled to invade the traditional territories of other 
First Nations distant from their home turf (a sug-
gestion that would have been all the more imprac-
tical in 1899). The Chipewyan negotiators in 1899 
were intensely practical people, as the Treaty 8 
Commissioners noted in their report:

The Chipewyans confined themselves to asking ques-
tions and making brief arguments. They appeared to 
be more adept at cross-examination than at speech-
making, and the Chief at Fort Chipewyan displayed 
considerable keenness of intellect and much practical 
sense in pressing the claims of his band.

Badger recorded that a large element of the Treaty 
8 negotiations were the assurances of continuity in 
traditional patterns of economic activity. Continuity 
respects traditional patterns of activity and occupa-
tion. The Crown promised that the Indians’ rights to 
hunt, fish and trap would continue “after the treaty 
as existed before it”. This promise is not honoured 
by dispatching the Mikisew to territories far from 
their traditional hunting grounds and traplines.
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 Le juge Rothstein a en fait affirmé ceci au 
par. 18 :

 À l’exception des cas dans lesquels la Couronne a 
pris des terres de mauvaise foi ou a pris tant de ter-
res qu’il ne reste aucun droit réel de chasse, la prise 
de terres dans un but expressément prévu dans le traité 
lui-même ou dans un but nécessairement implicite ne 
peut pas être considérée comme une atteinte au droit de 
chasse issu du traité. [Je souligne.]

Le « droit réel de chasse » n’est pas établi en fonc-
tion de toutes les terres visées par le traité (la totalité 
des 840 000 kilomètres carrés) mais par rapport aux 
territoires sur lesquels les premières nations avaient 
l’habitude de chasser, de pêcher et de piéger, et sur 
lesquels elles le font encore aujourd’hui. S’il advenait 
que pour une première nation signataire du Traité 
no 8 en particulier, il ne reste « aucun droit réel de 
chasse » sur ses territoires traditionnels, l’impor-
tance de la promesse verbale qu’ils [TRADUCTION] 
« auraient après le traité les mêmes moyens qu’aupa-
ravant de gagner leur vie » serait clairement remise 
en question, et la première nation aurait raison de 
répondre par une action en violation du traité com-
portant une demande de justification selon le critère 
énoncé dans l’arrêt Sparrow.

c) Action unilatérale de la Couronne

 L’argument de la ministre renferme un ar-
dent plaidoyer en faveur de l’action unilatérale de 
la Couronne (une approche du genre « il s’agit de 
terres cédées et nous pouvons en faire ce que nous 
voulons ») qui non seulement fait fi des promes-
ses réciproques, tant verbales qu’écrites, faites lors 
de la signature du traité, mais qui constitue égale-
ment l’antithèse de la réconciliation et du respect 
mutuel. Cela est d’autant plus surprenant que la mi-
nistre a reconnu, au par. 41 de son mémoire, que 
[TRADUCTION] « [d]ans la plupart, voire la totalité, 
des cas, le gouvernement n’est pas en mesure d’ap-
précier l’effet qu’aura une prise projetée sur l’exerci-
ce, par les Indiens, de leurs droits de chasse, de pêche 
et de piégeage sans procéder à une consultation. »

 Le procureur général de l’Alberta nie qu’il soit 
possible d’inférer une obligation de consultation 
des modalités du Traité no 8. Selon lui :

 What Rothstein J.A. actually said at para. 18 is 
as follows:

 With the exceptions of cases where the Crown has 
taken up land in bad faith or has taken up so much land 
that no meaningful right to hunt remains, taking up 
land for a purpose express or necessarily implied in the 
treaty itself cannot be considered an infringement of 
the treaty right to hunt. [Emphasis added.]

The “meaningful right to hunt” is not ascertained 
on a treaty-wide basis (all 840,000 square kilo-
metres of it) but in relation to the territories over 
which a First Nation traditionally hunted, fished 
and trapped, and continues to do so today. If the 
time comes that in the case of a particular Treaty 8 
First Nation “no meaningful right to hunt” remains 
over its traditional territories, the significance of 
the oral promise that “the same means of earning 
a livelihood would continue after the treaty as ex-
isted before it” would clearly be in question, and a 
potential action for treaty infringement, including 
the demand for a Sparrow justification, would be a 
legitimate First Nation response.

(c) Unilateral Crown Action

 There is in the Minister’s argument a strong ad-
vocacy of unilateral Crown action (a sort of “this 
is surrendered land and we can do with it what we 
like” approach) which not only ignores the mu-
tual promises of the treaty, both written and oral, 
but also is the antithesis of reconciliation and mu-
tual respect. It is all the more extraordinary given 
the Minister’s acknowledgment at para. 41 of her 
factum that “[i]n many if not all cases the gov-
ernment will not be able to appreciate the effect a 
proposed taking up will have on the Indians’ exer-
cise of hunting, fishing and trapping rights without 
consultation.”

 The Attorney General of Alberta denies that 
a duty of consultation can be an implied term of 
Treaty 8. He argues:
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 [TRADUCTION] Étant donné qu’une obligation de 
consultation exigerait de la Couronne qu’elle procède 
à une consultation réelle de tous les Indiens touchés, 
c’est-à-dire de tous les nomades dispersés sur un vaste 
territoire, chaque fois qu’elle entend utiliser une par-
celle de terrain ou en modifier l’utilisation, une telle 
exigence ne s’inscrirait pas dans la gamme des possibi-
lités prévues selon l’intention commune des parties.

Les parties ont effectivement prévu une période 
de transition difficile, et ont tenté d’en atténuer le 
plus possible les effets, et toute défense fondée sur 
les inconvénients administratifs découlant de la 
gestion du processus a été rejetée dans les arrêts 
Nation Haïda et Taku River. Nul n’est besoin de ré-
péter en l’espèce ce qui a été dit dans ces arrêts au 
sujet de l’objectif primordial de réconciliation plu-
tôt que de confrontation.

d) Honneur de la Couronne

 L’obligation de consultation repose sur l’honneur 
de la Couronne, et il n’est pas nécessaire pour les 
besoins de l’espèce d’invoquer les obligations de 
fiduciaire. L’honneur de la Couronne est elle-même 
une notion fondamentale en matière d’interprétation 
et d’application des traités que le juge Gwynne de 
notre Cour avait déjà qualifiée d’obligation décou-
lant d’un traité en 1895, soit quatre ans avant la 
conclusion du Traité no 8 : Province of Ontario c. 
Dominion of Canada (1895), 25 R.C.S. 434, p. 511-
512, le juge Gwynne (dissident). Même si son opi-
nion, voulant que l’obligation découlant d’un traité 
de verser des rentes aux Indiens crée une fiducie à 
l’égard des terres provinciales, était minoritaire, les 
juges majoritaires n’ont rien dit dans cette affaire qui 
permette de douter que l’honneur de la Couronne 
garantissait l’exécution de ses obligations envers les 
Indiens. La Couronne en avait fait sa politique au 
moins depuis la Proclamation royale de 1763, et 
cette notion ressort clairement des promesses consi-
gnées dans le rapport des commissaires. L’honneur 
de la Couronne existe également en tant que source 
d’obligation indépendante des traités, bien entendu. 
Dans les arrêts Sparrow, Delgamuukw c. Colombie-
Britannique, [1997] 3 R.C.S. 1010, Nation Haïda 
et Taku River, l’« honneur de la Couronne » a été 
invoqué à titre de principe central du règlement des 
demandes de consultation des Autochtones, et ce, 
même en l’absence d’un traité.

 Given that a consultation obligation would mean that 
the Crown would be required to engage in meaningful 
consultations with any and all affected Indians, being 
nomadic individuals scattered across a vast expanse of 
land, every time it wished to utilize an individual plot 
of land or change the use of the plot, such a require-
ment would not be within the range of possibilities of 
the common intention of the parties.

The parties did in fact contemplate a difficult pe-
riod of transition and sought to soften its impact 
as much as possible, and any administrative incon-
venience incidental to managing the process was 
rejected as a defence in Haida Nation and Taku 
River. There is no need to repeat here what was said 
in those cases about the overarching objective of 
reconciliation rather than confrontation.

(d) Honour of the Crown

 The duty to consult is grounded in the honour 
of the Crown, and it is not necessary for present 
purposes to invoke fiduciary duties. The honour of 
the Crown is itself a fundamental concept govern-
ing treaty interpretation and application that was 
referred to by Gwynne J. of this Court as a trea-
ty obligation as far back as 1895, four years be-
fore Treaty 8 was concluded: Province of Ontario 
v. Dominion of Canada (1895), 25 S.C.R. 434, at 
pp. 511-12, per Gwynne J. (dissenting). While he 
was in the minority in his view that the treaty ob-
ligation to pay Indian annuities imposed a trust on 
provincial lands, nothing was said by the majority 
in that case to doubt that the honour of the Crown 
was pledged to the fulfilment of its obligations to 
the Indians. This had been the Crown’s policy as 
far back as the Royal Proclamation of 1763, and is 
manifest in the promises recorded in the report of 
the Commissioners. The honour of the Crown ex-
ists as a source of obligation independently of trea-
ties as well, of course. In Sparrow, Delgamuukw 
v. British Columbia, [1997] 3 S.C.R. 1010, Haida 
Nation and Taku River, the “honour of the Crown” 
was invoked as a central principle in resolving abo-
riginal claims to consultation despite the absence 
of any treaty. 
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 Ce n’est pas comme si les premières nations si-
gnataires du Traité no 8 n’avaient pas payé chère-
ment leur droit à un comportement honorable de la 
part de la Couronne; la cession des intérêts autoch-
tones sur un territoire plus grand que la France 
constitue un prix d’achat très élevé.

(2) La tenue de vastes consultations auprès des 
premières nations au moment de la négocia-
tion du Traité no 8 en 1899 a-t-elle libéré la 
Couronne de son obligation de consultation 
et d’accommodement?

 La deuxième réponse générale de la Couronne à 
la revendication des Mikisew est que ce qui devait 
être fait a été fait en 1899. La ministre soutient ce 
qui suit :

 [TRADUCTION] Bien que le gouvernement doive te-
nir compte des incidences sur le droit issu du traité, il 
n’existe aucune obligation d’accommodement dans ce 
contexte. Le traité lui-même constitue l’accommode-
ment aux intérêts autochtones; la prise de terres, telle 
qu’elle est définie ci-dessus, ne touche aucunement à la 
capacité fondamentale des Indiens de continuer à chas-
ser, à pêcher et à piéger. Dans la mesure où cette pro-
messe est honorée, le traité n’est pas violé, et aucune 
obligation d’accommodement distincte ne prend nais-
sance. [Je souligne.]

 Cet argument n’est pas fondé. La consultation 
qui exclurait dès le départ toute forme d’accommo-
dement serait vide de sens. Le processus envisagé 
ne consiste pas simplement à donner aux Mikisew 
l’occasion de se défouler avant que la ministre fasse 
ce qu’elle avait l’intention de faire depuis le début. 
La conclusion de traités est une étape importante 
du long processus de réconciliation, mais ce n’est 
qu’une étape. Ce qui s’est passé à Fort Chipewyan 
en 1899 ne constituait pas un accomplissement par-
fait de l’obligation découlant de l’honneur de la 
Couronne, mais une réitération de celui-ci.

 Le traité accorde à la Couronne un droit de 
« prendre » des terres cédées à des fins de trans-
port régional, mais elle n’en est pas moins tenue de 
s’informer de l’effet qu’aura son projet sur l’exer-
cice par les Mikisew de leurs droits de chasse et 
de piégeage, et de leur communiquer ses constata-
tions. La Couronne doit alors s’efforcer de traiter 

 It is not as though the Treaty 8 First Nations did 
not pay dearly for their entitlement to honourable 
conduct on the part of the Crown; surrender of the 
aboriginal interest in an area larger than France is 
a hefty purchase price.

(2) Did the Extensive Consultations With First 
Nations Undertaken in 1899 at the Time 
Treaty 8 Was Negotiated Discharge the 
Crown’s Duty of Consultation and Accom-
modation?

 The Crown’s second broad answer to the 
Mikisew claim is that whatever had to be done was 
done in 1899. The Minister contends:

 While the government should consider the impact 
on the treaty right, there is no duty to accommodate 
in this context. The treaty itself constitutes the accom-
modation of the aboriginal interest; taking up lands, as 
defined above, leaves intact the essential ability of the 
Indians to continue to hunt, fish and trap. As long as 
that promise is honoured, the treaty is not breached and 
no separate duty to accommodate arises. [Emphasis 
added.]

 This is not correct. Consultation that excludes 
from the outset any form of accommodation would 
be meaningless. The contemplated process is not 
simply one of giving the Mikisew an opportunity 
to blow off steam before the Minister proceeds to 
do what she intended to do all along. Treaty mak-
ing is an important stage in the long process of rec-
onciliation, but it is only a stage. What occurred at 
Fort Chipewyan in 1899 was not the complete dis-
charge of the duty arising from the honour of the 
Crown, but a rededication of it.

 The Crown has a treaty right to “take up” surren-
dered lands for regional transportation purposes, 
but the Crown is nevertheless under an obligation 
to inform itself of the impact its project will have 
on the exercise by the Mikisew of their hunting and 
trapping rights, and to communicate its findings to 
the Mikisew. The Crown must then attempt to deal 
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avec les Mikisew « de bonne foi, dans l’intention 
de tenir compte réellement » de leurs préoccupa-
tions (Delgamuukw, par. 168). Cela ne signifie pas 
que le gouvernement doit consulter toutes les pre-
mières nations signataires du Traité no 8 chaque 
fois qu’il se propose de faire quelque chose sur les 
terres cédées visées par ce traité, même si l’effet 
est peu probable ou peu important. L’obligation 
de consultation, comme il est précisé dans l’arrêt 
Nation Haïda, est vite déclenchée, mais l’effet pré-
judiciable, comme l’étendue de l’obligation de la 
Couronne, est une question de degré. En l’espèce, 
les effets étaient clairs, démontrés et manifeste-
ment préjudiciables à l’exercice ininterrompu des 
droits de chasse et de piégeage des Mikisew sur les 
terres en question.

 En résumé, les négociations menées en 1899 
constituaient la première étape d’un long voyage 
qui n’est pas à la veille de se terminer. À la lumière 
des faits de la présente affaire, nous devons ajou-
ter aux deux restrictions inhérentes aux droits de 
chasse, de pêche et de piégeage que le Traité no 8 
accorde aux Indiens qui ont été dégagées dans l’ar-
rêt Badger (limites géographiques et mesures spé-
cifiques de réglementation gouvernementale), une 
troisième restriction, soit le droit pour la Couronne 
de prendre des terres aux termes du traité, un droit 
qui est lui-même assujetti à l’obligation de tenir 
des consultations et, s’il y a lieu, de trouver des 
accommodements aux intérêts des premières na-
tions avant de réduire le territoire sur lequel leurs 
membres peuvent continuer à exercer leurs droits 
de chasse, de pêche et de piégeage. Comme nous 
l’avons vu, cette troisième restriction (qui n’était 
pas en cause dans Badger) est tout à fait justifiée 
par l’historique des négociations qui ont mené à la 
signature du Traité no 8 ainsi que par l’honneur de 
la Couronne.

 Comme je l’ai affirmé au début, l’honneur de la 
Couronne imprègne chaque traité et l’exécution de 
chaque obligation prévue au traité. En conséquence, 
le Traité no 8 est à l’origine des droits de nature pro-
cédurale des Mikisew (p. ex. la consultation) ainsi 
que de leurs droits substantiels (p. ex. les droits de 
chasse, de pêche et de piégeage). Si la Couronne 
avait foncé pour mettre en œuvre le projet de route 

with the Mikisew “in good faith, and with the in-
tention of substantially addressing” Mikisew con-
cerns (Delgamuukw, at para. 168). This does not 
mean that whenever a government proposes to do 
anything in the Treaty 8 surrendered lands it must 
consult with all signatory First Nations, no matter 
how remote or unsubstantial the impact. The duty 
to consult is, as stated in Haida Nation, triggered 
at a low threshold, but adverse impact is a mat-
ter of degree, as is the extent of the Crown’s duty. 
Here the impacts were clear, established and de-
monstrably adverse to the continued exercise of the 
Mikisew hunting and trapping rights over the lands 
in question.

 In summary, the 1899 negotiations were the first 
step in a long journey that is unlikely to end any 
time soon. Viewed in light of the facts of this case, 
we should qualify Badger’s identification of two 
inherent limitations on Indian hunting, fishing and 
trapping rights under Treaty 8 (geographical limits 
and specific forms of government regulation) by a 
third, namely the Crown’s right to take up lands 
under the treaty, which itself is subject to its duty 
to consult and, if appropriate, accommodate First 
Nations’ interests before reducing the area over 
which their members may continue to pursue their 
hunting, trapping and fishing rights. Such a third 
qualification (not at issue in Badger) is fully justi-
fied by the history of the negotiations leading to 
Treaty 8, as well as by the honour of the Crown as 
previously discussed. 

 As stated at the outset, the honour of the Crown 
infuses every treaty and the performance of every 
treaty obligation. Treaty 8 therefore gives rise to 
Mikisew procedural rights (e.g., consultation) as 
well as substantive rights (e.g., hunting, fishing and 
trapping rights). Were the Crown to have barrelled 
ahead with implementation of the winter road with-
out adequate consultation, it would have been in 
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d’hiver sans consultation adéquate, elle aurait violé 
ses obligations procédurales, outre le fait que les 
Mikisew auraient peut-être pu établir que la route 
d’hiver violait en plus les obligations substantielles 
que le traité impose à la Couronne.

 Selon l’arrêt Sparrow, non seulement les droits 
protégés par l’art. 35 de la Loi constitutionnelle de  
1982 ne sont pas absolus, mais leur violation peut 
être justifiée par la Couronne dans certaines cir-
constances précises. Les droits que le Traité no 8 
confère aux Mikisew sont protégés par l’art. 35. La 
Couronne ne cherche pas à justifier au sens de l’ar-
rêt Sparrow les lacunes de sa consultation en l’es-
pèce. Il reste donc à répondre à la question de savoir 
si, dans les mesures qu’elle a prises, la Couronne a 
respecté son obligation de consulter honorablement 
la Première nation Mikisew.

(3) Le processus suivi en l’espèce par la minis-
tre, par l’intermédiaire de Parcs Canada, 
était-il suffisant?

 Dans les cas où, comme en l’espèce, la Cour est 
en présence d’une « prise » projetée, il n’est pas 
indiqué (même si on a conclu que la mesure envi-
sagée, si elle était mise en œuvre, porterait atteinte 
aux droits de chasse et de piégeage issus du traité) 
de passer directement à une analyse fondée sur 
l’arrêt Sparrow. La Cour doit d’abord examiner le 
processus selon lequel la « prise » doit se faire, et 
se demander si ce processus est compatible avec 
l’honneur de la Couronne. Dans la négative, la 
première nation peut obtenir l’annulation de l’or-
donnance de la ministre en se fondant sur le motif 
relatif au processus, peu importe que les faits de 
l’affaire justifient par ailleurs une conclusion que 
les droits de chasse, de pêche et de piégeage ont été  
violés.

 Je précise d’entrée de jeu que la construction de 
la route d’hiver proposée par la ministre est une 
fin qui lui permettait de « prendre » des terres aux 
termes du Traité no 8. Il est évident que les fins 
[TRADUCTION] « d’établissements, de mine, d’opé-
rations forestières » et de [TRADUCTION] « com-
merce » nécessitent toutes un transport convenable. 
Le traité ne définit pas les [TRADUCTION] « autres 

violation of its procedural obligations, quite apart 
from whether or not the Mikisew could have estab-
lished that the winter road breached the Crown’s 
substantive treaty obligations as well.

 Sparrow holds not only that rights protected by 
s. 35 of the Constitution Act, 1982 are not abso-
lute, but also that their breach may be justified by 
the Crown in certain defined circumstances. The 
Mikisew rights under Treaty 8 are protected by s. 
35. The Crown does not seek to justify in Sparrow-
terms shortcomings in its consultation in this case. 
The question that remains, therefore, is whether 
what the Crown did here complied with its obliga-
tion to consult honourably with the Mikisew First 
Nation. 

(3) Was the Process Followed by the Minister 
Through Parks Canada in This Case Suf-
ficient?

 Where, as here, the Court is dealing with a pro-
posed “taking up” it is not correct (even if it is con-
cluded that the proposed measure if implemented 
would infringe the treaty hunting and trapping 
rights) to move directly to a Sparrow analysis. The 
Court must first consider the process by which the 
“taking up” is planned to go ahead, and whether 
that process is compatible with the honour of the 
Crown. If not, the First Nation may be entitled to 
succeed in setting aside the Minister’s order on the 
process ground whether or not the facts of the case 
would otherwise support a finding of infringement 
of the hunting, fishing and trapping rights.

 I should state at the outset that the winter road 
proposed by the Minister was a permissible pur-
pose for “taking up” lands under Treaty 8. It is obvi-
ous that the listed purposes of “settlement, mining, 
lumbering” and “trading” all require suitable trans-
portation. The treaty does not spell out permissi-
ble “other purposes” but the term should not be 
read restrictively: R. v. Smith, [1935] 2 W.W.R. 433  
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objets » qui permettent de prendre des terres, mais 
cette expression ne doit pas recevoir une interpré-
tation restrictive : R. c. Smith, [1935] 2 W.W.R. 433 
(C.A. Sask.), p. 440-441. Quoi qu’il en soit, comme 
je l’ai déjà mentionné, on parle de « voyages » dans 
le préambule du Traité no 8.

 La question est de savoir si la ministre et son 
personnel ont tenté de parvenir à la fin autorisée 
que constituent les besoins en matière de transport 
régional en respectant l’obligation de consultation 
de la Couronne. La réponse dépend du contenu de 
cette obligation, lequel est tributaire des circons-
tances de l’espèce. Dans l’arrêt Delgamuukw, la 
Cour a examiné l’obligation de consultation et d’ac-
commodement dans le contexte d’une atteinte au 
titre aborigène (par. 168) :

Occasionnellement, lorsque le manquement est moins 
grave ou relativement mineur, il ne s’agira de rien de 
plus que la simple obligation de discuter des décisions 
importantes qui seront prises au sujet des terres déte-
nues en vertu d’un titre aborigène. Évidemment, même 
dans les rares cas où la norme minimale acceptable est 
la consultation, celle-ci doit être menée de bonne foi, 
dans l’intention de tenir compte réellement des préoccu-
pations des peuples autochtones dont les terres sont en 
jeu. Dans la plupart des cas, l’obligation exigera beau-
coup plus qu’une simple consultation. Certaines situa-
tions pourraient même exiger l’obtention du consente-
ment d’une nation autochtone, particulièrement lorsque 
des provinces prennent des règlements de chasse et de 
pêche visant des territoires autochtones. [Je souligne.]

 Dans l’arrêt Nation Haïda, la Cour a examiné les 
types d’obligations qui peuvent découler de diffé-
rentes situations dans le contexte de revendications 
non encore prouvées, et la juge en chef McLachlin 
a utilisé la notion de continuum comme fondement 
de son analyse (par. 43-45) :

À une extrémité du continuum se trouvent les cas où 
la revendication de titre est peu solide, le droit ances-
tral limité ou le risque d’atteinte faible. Dans ces cas, 
les seules obligations qui pourraient incomber à la 
Couronne seraient d’aviser les intéressés, de leur com-
muniquer des renseignements et de discuter avec eux 
des questions soulevées par suite de l’avis. . .

 À l’autre extrémité du continuum on trouve les cas 
où la revendication repose sur une preuve à première 
vue solide, où le droit et l’atteinte potentielle sont d’une 

(Sask. C.A.), at pp. 440-41. In any event, as not-
ed earlier, the opening recital of Treaty 8 refers to 
“travel”.

 The question is whether the Minister and her staff 
pursued the permitted purpose of regional trans-
portation needs in accordance with the Crown’s 
duty to consult. The answer turns on the particu-
lars of that duty shaped by the circumstances here. 
In Delgamuukw, the Court considered the duty 
to consult and accommodate in the context of an 
infringement of aboriginal title (at para. 168):

In occasional cases, when the breach is less serious or 
relatively minor, it will be no more than a duty to dis-
cuss important decisions that will be taken with respect 
to lands held pursuant to aboriginal title. Of course, 
even in these rare cases when the minimum acceptable 
standard is consultation, this consultation must be in 
good faith, and with the intention of substantially ad-
dressing the concerns of the aboriginal peoples whose 
lands are at issue. In most cases, it will be significantly 
deeper than mere consultation. Some cases may even 
require the full consent of an aboriginal nation, particu-
larly when provinces enact hunting and fishing regula-
tions in relation to aboriginal lands. [Emphasis added.]

 In Haida Nation, the Court pursued the kinds of 
duties that may arise in pre-proof claim situations, 
and McLachlin C.J. used the concept of a spectrum 
to frame her analysis (at paras. 43-45):

At one end of the spectrum lie cases where the claim 
to title is weak, the Aboriginal right limited, or the po-
tential for infringement minor. In such cases, the only 
duty on the Crown may be to give notice, disclose in-
formation, and discuss any issues raised in response to 
the notice. . . .

 At the other end of the spectrum lie cases where 
a strong prima facie case for the claim is estab-
lished, the right and potential infringement is of high  

61

62

20
05

 S
C

C
 6

9 
(C

an
LI

I)



420 mikisew cree First nation v. canada  Binnie J. [2005] 3 S.C.R.

haute importance pour les Autochtones et où le risque 
de préjudice non indemnisable est élevé. Dans de tels 
cas, il peut s’avérer nécessaire de tenir une consultation 
approfondie en vue de trouver une solution provisoire 
acceptable. Quoique les exigences précises puissent 
varier selon les circonstances, la consultation requise 
à cette étape pourrait comporter la possibilité de pré-
senter des observations, la participation officielle à la 
prise de décisions et la présentation de motifs montrant 
que les préoccupations des Autochtones ont été prises 
en compte et précisant quelle a été l’incidence de ces 
préoccupations sur la décision. Cette liste n’est pas ex-
haustive et ne doit pas nécessairement être suivie dans 
chaque cas. . .

 Entre les deux extrémités du continuum décrit précé-
demment, on rencontrera d’autres situations. Il faut pro-
céder au cas par cas. Il faut également faire preuve de 
souplesse, car le degré de consultation nécessaire peut 
varier à mesure que se déroule le processus et que de 
nouveaux renseignements sont mis au jour. La question 
décisive dans toutes les situations consiste à détermi-
ner ce qui est nécessaire pour préserver l’honneur de la 
Couronne et pour concilier les intérêts de la Couronne 
et ceux des Autochtones. . . [Je souligne.]

 Comme l’indique l’arrêt Nation Haïda, la déter-
mination du contenu de l’obligation de consulta-
tion sera fonction du contexte. La spécificité des 
promesses faites sera une des variables prises en 
compte. Si, par exemple, un traité exige la fourni-
ture de biens ou le paiement de sommes d’argent 
par la Couronne, ou si une entente récente sur les 
revendications territoriales impose aux Autochtones 
des obligations spécifiques relativement à des res-
sources données, l’importance de la consultation 
peut être assez limitée. Si les obligations respec-
tives sont claires, les parties devraient les exécu-
ter. Un autre facteur contextuel sera la gravité de 
l’incidence qu’auront sur le peuple autochtone les 
mesures que propose la Couronne. Plus la mesure 
aura d’incidence, plus la consultation prendra de 
l’importance. S’il n’y a pas de traité, la solidité de 
la revendication autochtone sera un autre facteur, 
comme le signale l’arrêt Nation Haïda. L’historique 
des relations entre la Couronne et une première 
nation peut aussi être un facteur important. En l’es-
pèce, le facteur contextuel le plus important est le 
fait que le Traité no 8 offre un cadre permettant 
de gérer les changements constants à l’utilisation 
des terres déjà prévus en 1899 et qui, on le sait  

significance to the Aboriginal peoples, and the risk of 
non-compensable damage is high. In such cases deep 
consultation, aimed at finding a satisfactory interim 
solution, may be required. While precise require-
ments will vary with the circumstances, the consulta-
tion required at this stage may entail the opportunity to 
make submissions for consideration, formal participa-
tion in the decision-making process, and provision of 
written reasons to show that Aboriginal concerns were 
considered and to reveal the impact they had on the 
decision. This list is neither exhaustive, nor mandatory 
for every case. . . .

 Between these two extremes of the spectrum just de-
scribed, will lie other situations. Every case must be 
approached individually. Each must also be approached 
flexibly, since the level of consultation required may 
change as the process goes on and new information 
comes to light. The controlling question in all situa-
tions is what is required to maintain the honour of the 
Crown and to effect reconciliation between the Crown 
and the Aboriginal peoples with respect to the interests 
at stake. . . . [Emphasis added.]

 The determination of the content of the duty to 
consult will, as Haida Nation suggests, be gov-
erned by the context. One variable will be the spe-
cificity of the promises made. Where, for example, 
a treaty calls for certain supplies, or Crown pay-
ment of treaty monies, or a modern land claims 
settlement imposes specific obligations on aborig-
inal peoples with respect to identified resources, 
the role of consultation may be quite limited. If 
the respective obligations are clear the parties 
should get on with performance. Another contex-
tual factor will be the seriousness of the impact 
on the aboriginal people of the Crown’s proposed 
course of action. The more serious the impact 
the more important will be the role of consulta-
tion. Another factor in a non-treaty case, as Haida 
Nation points out, will be the strength of the abo-
riginal claim. The history of dealings between 
the Crown and a particular First Nation may also 
be significant. Here, the most important contex-
tual factor is that Treaty 8 provides a framework 
within which to manage the continuing changes in 
land use already foreseen in 1899 and expected, 
even now, to continue well into the future. In that 
context, consultation is key to achievement of the 
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maintenant, vont se poursuivre encore longtemps. 
Dans ce contexte, la consultation est un facteur clé 
pour parvenir à la réconciliation, l’objectif global 
du droit moderne des traités et des droits autoch- 
tones.

 L’obligation en l’espèce comporte des éléments 
informationnels et des éléments de solution. Dans 
cette affaire, étant donné que la Couronne se pro-
pose de construire une route d’hiver relativement 
peu importante sur des terres cédées où les droits 
de chasse, de pêche et de piégeage des Mikisew 
sont expressément assujettis à la restriction de la 
« prise », j’estime que l’obligation de la Couronne 
se situe plutôt au bas du continuum. La Couronne 
devait aviser les Mikisew et nouer un dialogue di-
rectement avec eux (et non, comme cela semble 
avoir été le cas en l’espèce, après coup lorsqu’une 
consultation publique générale a été tenue auprès 
des utilisateurs du parc). Ce dialogue aurait dû 
comporter la communication de renseignements 
sur le projet traitant des intérêts des Mikisew 
connus de la Couronne et de l’effet préjudiciable 
que le projet risquait d’avoir, selon elle, sur ces in-
térêts. La Couronne devait demander aux Mikisew 
d’exprimer leurs préoccupations et les écouter at-
tentivement, et s’efforcer de réduire au minimum 
les effets préjudiciables du projet sur les droits de 
chasse, de pêche et de piégeage des Mikisew. Elle 
n’a pas respecté cette obligation lorsqu’elle a dé-
claré unilatéralement que le tracé de la route se-
rait déplacé de la réserve elle-même à une bande de 
terre à la limite de celle-ci. Sur ce point, je souscris 
à l’opinion exprimée par le juge Finch (maintenant 
Juge en chef de la C.-B.) dans Halfway River First 
Nation, par. 159-160 :

[TRADUCTION] Ce n’est pas parce qu’on a donné un avis 
suffisant d’une décision envisagée qu’on a aussi respec-
té l’exigence de la consultation suffisante.

 L’obligation de consultation de la Couronne lui im-
pose le devoir concret de veiller raisonnablement à ce 
que les Autochtones disposent en temps utile de toute 
l’information nécessaire pour avoir la possibilité d’ex-
primer leurs intérêts et leurs préoccupations, et de faire 
en sorte que leurs observations sont prises en considé-
ration avec sérieux et, lorsque c’est possible, sont inté-
grées d’une façon qui puisse se démontrer dans le plan 
d’action proposé. [Je souligne.]

overall objective of the modern law of treaty and 
aboriginal rights, namely reconciliation.

 The duty here has both informational and re-
sponse components. In this case, given that the 
Crown is proposing to build a fairly minor win-
ter road on surrendered lands where the Mikisew 
hunting, fishing and trapping rights are expressly 
subject to the “taking up” limitation, I believe the 
Crown’s duty lies at the lower end of the spectrum. 
The Crown was required to provide notice to the 
Mikisew and to engage directly with them (and not, 
as seems to have been the case here, as an after-
thought to a general public consultation with Park 
users). This engagement ought to have included 
the provision of information about the project ad-
dressing what the Crown knew to be Mikisew in-
terests and what the Crown anticipated might be 
the potential adverse impact on those interests. The 
Crown was required to solicit and to listen care-
fully to the Mikisew concerns, and to attempt to 
minimize adverse impacts on the Mikisew hunting, 
fishing and trapping rights. The Crown did not dis-
charge this obligation when it unilaterally declared 
the road realignment would be shifted from the re-
serve itself to a track along its boundary. I agree on 
this point with what Finch J.A. (now C.J.B.C.) said 
in Halfway River First Nation, at paras. 159-60:

The fact that adequate notice of an intended decision 
may have been given does not mean that the require-
ment for adequate consultation has also been met. 

 The Crown’s duty to consult imposes on it a positive 
obligation to reasonably ensure that aboriginal peoples 
are provided with all necessary information in a timely 
way so that they have an opportunity to express their 
interests and concerns, and to ensure that their repre-
sentations are seriously considered and, wherever pos-
sible, demonstrably integrated into the proposed plan of 
action. [Emphasis added.]
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 Il est vrai, comme le prétend la ministre, que les 
Mikisew ont l’obligation réciproque de faire leur 
part en matière de consultation, de faire connaître 
leurs préoccupations, de supporter les efforts du 
gouvernement en vue de tenir compte de leurs pré-
occupations et suggestions, et de tenter de trouver 
une solution mutuellement satisfaisante. En l’es-
pèce, cependant, la consultation n’a jamais atteint 
ce stade. Elle n’a jamais pris son essor.

 Le processus de consultation, s’il avait suivi son 
cours, n’aurait pas conféré aux Mikisew un droit 
de veto sur le tracé de la route. Comme on le souli-
gne dans l’arrêt Nation Haïda, la consultation n’en-
traîne pas toujours un accommodement, et l’ac-
commodement ne se traduit pas toujours par une 
entente. On aurait toutefois peut-être pu apporter 
au tracé ou à la construction de la route des modi-
fications qui permettraient de répondre, dans une 
large mesure, aux objections des Mikisew. Nous ne 
savons pas ce que pourraient être ces modifications 
et, en l’absence de consultation, la ministre ne peut 
pas le savoir non plus.

 Il ressort clairement des conclusions de fait de 
la juge de première instance que la Couronne n’a 
pas réussi à démontrer qu’elle avait « “l’intention 
de tenir compte réellement des préoccupations (des 
Autochtones)” [. . .] dans le cadre d’un véritable 
processus de consultation » (Nation Haïda, par. 
42). Au contraire, la juge de première instance a 
estimé que,

[e]n l’espèce, il aurait donc au moins fallu répondre à 
la lettre des Mikisews du 10 octobre 2000 et rencontrer 
ceux-ci pour prendre leurs préoccupations en considé-
ration au début de la planification du projet. Lorsque des 
rencontres ont finalement eu lieu entre Parcs Canada et 
les Mikisews, la décision était pour ainsi dire prise, et 
elles ne pouvaient donc se tenir dans l’intention vérita-
ble de permettre la prise en compte de leurs préoccupa-
tions. [par. 154]

La juge de première instance a également écrit 
ceci :

. . . l’honneur de la Couronne, en sa qualité de fiduciaire, 
ne saurait permettre qu’une décision portant atteinte à 

 It is true, as the Minister argues, that there is 
some reciprocal onus on the Mikisew to carry their 
end of the consultation, to make their concerns 
known, to respond to the government’s attempt to 
meet their concerns and suggestions, and to try to 
reach some mutually satisfactory solution. In this 
case, however, consultation never reached that 
stage. It never got off the ground.

 Had the consultation process gone ahead, it 
would not have given the Mikisew a veto over the 
alignment of the road. As emphasized in Haida 
Nation, consultation will not always lead to ac-
commodation, and accommodation may or may 
not result in an agreement. There could, howev-
er, be changes in the road alignment or construc-
tion that would go a long way towards satisfying 
the Mikisew objections. We do not know, and the 
Minister cannot know in the absence of consulta-
tion, what such changes might be.

 The trial judge’s findings of fact make it clear 
that the Crown failed to demonstrate an “‘intention 
of substantially addressing (Aboriginal) concerns’ 
. . . through a meaningful process of consultation” 
(Haida Nation, at para. 42). On the contrary, the 
trial judge held that 

[i]n the present case, at the very least, this [duty to 
consult] would have entailed a response to Mikisew’s 
October 10, 2000 letter, and a meeting with them to 
ensure that their concerns were addressed early in the 
planning stages of the project. At the meetings that were 
finally held between Parks Canada and Mikisew, a de-
cision had essentially been made, therefore, the meet-
ing could not have been conducted with the genuine in-
tention of allowing Mikisew’s concerns to be integrated 
with the proposal. [para. 154]

The trial judge also wrote:

. . . it is not consistent with the honour of the Crown, in 
its capacity as fiduciary, for it to fail to consult with a 
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des droits issus de traité et jouissant d’une protection 
constitutionnelle soit prise sans que la Première nation 
concernée soit consultée. [par. 157]

 Comme la juge Sharlow, dissidente en Cour 
d’appel fédérale, je suis de cet avis. Cette dernière 
a affirmé que les mesures d’atténuation avaient été 
élaborées par suite d’un processus qui était « fon-
damentalement vicié » (par. 153).

 En définitive, je suis d’avis d’accueillir le pour-
voi, d’annuler l’ordonnance d’approbation de la mi-
nistre et de lui renvoyer le dossier du projet de route 
d’hiver pour qu’elle prenne une décision conforme 
aux présents motifs.

V. Conclusion

 Les Mikisew ont demandé les dépens sur une 
base avocat-client, mais aucune circonstance ex-
ceptionnelle ne justifie cette demande. En consé-
quence, le pourvoi est accueilli et la décision de 
la Cour d’appel fédérale est annulée, le tout avec 
dépens entre parties contre la ministre intimée 
dans notre Cour et dans la Cour d’appel fédérale. 
L’ordonnance relative aux dépens rendue par la juge 
en Section de première instance est maintenue.

 Pourvoi accueilli avec dépens.

 Procureurs de l’appelante : Rath & Co.,  
Priddis, Alberta.

 Procureur de l’intimée Sheila Copps, ministre 
du Patrimoine canadien : Procureur général du 
Canada, Vancouver.

 Procureurs de l’intimée Thebacha Road So-
ciety : Ackroyd Piasta Roth & Day, Edmonton.

 Procureur de l’intervenant le procureur général 
de la Saskatchewan : Procureur général de la Sas-
katchewan, Regina.

 Procureur de l’intervenant le procureur géné-
ral de l’Alberta : Procureur général de l’Alberta, 
Edmonton.

 Procureurs de l’intervenante la Nation crie 
de Big Island Lake : Woloshyn & Company, 
Saskatoon.

First Nation prior to making a decision that infringes on 
constitutionally protected treaty rights. [para. 157]

 I agree, as did Sharlow J.A., dissenting in the 
Federal Court of Appeal. She declared that the mit-
igation measures were adopted through a process 
that was “fundamentally flawed” (para. 153). 

 In the result I would allow the appeal, quash 
the Minister’s approval order, and remit the winter 
road project to the Minister to be dealt with in ac-
cordance with these reasons.

V. Conclusion

 Costs are sought by the Mikisew on a solicitor 
and client basis but there are no exceptional cir-
cumstances to justify such an award. The appeal 
is therefore allowed and the decision of the Court 
of Appeal is set aside, all with costs against the re-
spondent Minister in this Court and in the Federal 
Court of Appeal on a party and party basis. The 
costs in the Trial Division remain as ordered by the 
trial judge. 

 Appeal allowed with costs.

 Solicitors for the appellant: Rath & Co., Prid-
dis, Alberta.

 Solicitor for the respondent Sheila Copps, Min-
ister of Canadian Heritage: Attorney General of 
Canada, Vancouver.

 Solicitors for the respondent the Thebacha Road 
Society: Ackroyd Piasta Roth & Day, Edmonton.

 Solicitor for the intervener the Attorney Gen-
eral for Saskatchewan: Attorney General for Sas-
katchewan, Regina.

 Solicitor for the intervener the Attorney Gen-
eral of Alberta: Attorney General of Alberta, 
Edmonton.

 Solicitors for the intervener the Big Island  
Lake Cree Nation: Woloshyn & Company, 
Saskatoon.
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 Procureurs de l’intervenant Lesser Slave 
Lake Indian Regional Council : Donovan & Co., 
Vancouver.

 Procureurs de l’intervenante les Premières na-
tions de l’Alberta signataires du Traité no 8 : Cook 
Roberts, Victoria.

 Procureurs de l’intervenante Treaty 8 Tribal  
Association : Woodward & Co., Victoria.

 Procureur de l’intervenante les Premières na-
tions de Blueberry River : Thomas R. Berger, 
Vancouver.

 Procureurs de l’intervenante l’Assemblée des 
Premières Nations : Pitblado, Winnipeg.

 Solicitors for the intervener the Lesser Slave 
Lake Indian Regional Council: Donovan & Co., 
Vancouver.

 Solicitors for the intervener the Treaty 8 First 
Nations of Alberta: Cook Roberts, Victoria.

 Solicitors for the intervener the Treaty 8 Tribal 
Association: Woodward & Co., Victoria.

 Solicitor for the intervener the Blueberry River 
First Nations: Thomas R. Berger, Vancouver.

 Solicitors for the intervener the Assembly of 
First Nations: Pitblado, Winnipeg.
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JUDGMENT AND REASONS 

[1] This is an application for judicial review pursuant to ss 18 and 18.1 of the Federal Courts 

Act, RSC 1985, c-7 (“Federal Courts Act”), by which the Applicant challenges the decision of 

the Minister of Fisheries and Oceans to issue Authorization No. 13-01-005 (“Authorization”) to 

Nalcor Energy (“Nalcor”).  The Authorization was issued on July 9, 2013 and, pursuant to ss 

32(2)(c) and 35(2)(b) of the Fisheries Act, RSC 1985, c F-14 (“Fisheries Act”), it permits 

impacts to fish and fish habitat arising from the construction of the Muskrat Falls hydroelectric 

generation facility proposed by Nalcor for the lower Churchill River as part of the Lower 

Churchill Hydroelectric Generation Project in Labrador. 
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[2] The Applicant claims that it was not properly consulted and that concerns of Labrador 

Inuit were not fully and fairly considered or adequately accommodated by Canada, as 

represented by the Department of Fisheries and Oceans (“DFO”), in the decision to issue the 

Authorization.  

I. The Project 

[3] Nalcor proposed to develop two hydroelectric generation facilities on the lower Churchill 

River in central Labrador with a combined capacity of 3,047 megawatts (“MW”).  The project 

would consist of two dams located at Muskrat Falls (824 MW) and at Gull Island (2,250 MW), 

two reservoirs, and transmission lines connecting Muskrat Falls, Gull Island and the existing 

Churchill Falls hydroelectric facility.  Additional facilities would include access roads, 

temporary bridges, construction camps, borrow pits and quarry sites, diversion facilities and 

spoil areas (“Project”) (as described in the Report of the Joint Review Panel: Lower Churchill 

Hydroelectric Generation Project dated August 2011(“JRP Report”)). 

[4] Given the nature of the Applicant’s claim, it is necessary to set out, in some detail, the 

factual background of this matter, its legislative backdrop and the relevant provisions of the 

Labrador Inuit Land Claims Agreement, between The Inuit of Labrador, Her Majesty The Queen 

in Right of Newfoundland and Labrador, and Her Majesty The Queen in Right of Canada, 22 

January 2005 (“Agreement”), which was given force of law pursuant to the Labrador Inuit Land 

Claims Agreement Act, SNL 2004, c L-3.1 and the Labrador Inuit Land Claims Agreement Act, 

SC 2005, c 27. 
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II. Factual Background 

[5] On November 30, 2006 Nalcor submitted a project registration and description document 

for the Project with the Newfoundland and Labrador Department of Environment and 

Conservation (“NL DEC”) and the Canadian Environmental Assessment Agency (“Agency”), to 

initiate the provincial and federal environmental assessment processes pursuant to the 

Newfoundland and Labrador Environmental Protection Act, SNL 2002, c E-14.2 (“NL EPA”) 

and the Canadian Environmental Assessment Act, SC 1992, c 37 (“CEAA”).  The Agency was 

responsible for coordinating federal Aboriginal consultation during the environmental 

assessment of the Project, and for acting as the Crown Consultation Coordinator as described in 

the Consultation Framework described below. 

[6] Transport Canada (“TC”) and DFO determined that an environmental assessment was 

required because, to proceed, the Project would require approval pursuant to s 5(1) of the 

Navigable Waters Protection Act, RSC 1985, c N-22 (“NWPA”) as it involved dam construction, 

and an authorization pursuant to s 35(2) of the Fisheries Act as it would likely result in the 

harmful alteration, disruption or destruction of fish habitat, thereby triggering s 5(1)(d) of the 

CEAA.  TC and DFO each identified themselves as a “responsible authority” (“RA”) as defined 

in the CEAA, being a federal authority that is required to ensure that an environmental 

assessment (“EA”) is conducted (CEAA, ss 2(1), 11(1)).  Health Canada identified itself as being 

in possession of specialist or expert information or knowledge necessary to conduct the EA, as 

did Environment Canada (“EC”), Natural Resources Canada (“NRC”), and Aboriginal Affairs 

and Northern Development Canada (then Indian and Northern Affairs Canada). 
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[7] In response to a December 4, 2006 opinion request from NL DEC, DFO advised 

Newfoundland and Labrador (the “Province”) on January 12, 2007 that, amongst other things: an 

Environmental Impact Statement (“EIS”) was recommended in order to address the potential 

impacts on fish and fish habitat; the potential for bioaccumulation of mercury should be assessed 

in all fish species; a discussion of potential downstream effects should be provided; Nalcor 

should consider and discuss methods to reduce the release of mercury into the reservoir, thereby 

reducing mercury uptake and accumulation; and, the effects of changes to fish and fish habitat 

downstream of Muskrat Falls and/or Lake Melville should be discussed.  

[8] On February 9, 2007 a Notice of Commencement of an Environmental Assessment for 

the Project was posted on the Agency Registry, which initiated an EA of the Project under the 

CEAA.  Because DFO was of the opinion that the Project was likely to cause significant adverse 

environmental impacts, the federal Minister of Environment ultimately determined that a joint 

Canada-Newfoundland and Labrador EA, to be conducted by an independent review panel 

pursuant to ss 25(a) and 29 of the CEAA, being the most stringent of the EA review options 

under that legislative regime, was appropriate. 

[9] Prior to making that determination, the Minister of Environment, as represented by the 

Minister of Lands and Natural Resources, wrote to the Applicant on May 30, 2007, advising of 

his intent to refer the proposed Project to a joint Canada-Newfoundland and Labrador review 

panel, referred to as the Joint Review Panel (“JRP” or “Panel”) for the EA and advising that the 

Agency had been asked to contact the Applicant to discuss the next steps in the process. 
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[10] On August 8, 2007 DFO and TC wrote to the Applicant concerning the Project and, as 

required by s 11.2.8 of the Agreement, provided the Project registration document.  The letter 

explained that DFO had determined that the proposed damming and formation of the reservoirs 

would likely cause a harmful alteration, disruption or destruction of fish habitat and, therefore, 

that authorizations under the Fisheries Act would be required.  Further, that TC had determined 

that the NWPA approvals would likely be required because a dam was a named work under Part I 

of the NWPA, those regulatory requirements being triggers for an EA pursuant to s 5(1)(d) of the 

CEAA.  The letter also advised that DFO and TC were arranging consultations with Aboriginal 

groups to hear and understand their views about how they might be affected by the granting of 

the authorizations and approvals to construct and operate the Project, and invited participation. 

[11] Prior to this, DFO had met with representatives of the Applicant and other Aboriginal 

groups in Goose Bay, Labrador on October 19 and 20, 2006 to discuss DFO’s role with respect 

to the EA and to identify their early positions and perspectives about the Project.  At that time 

the Applicant had noted, amongst other things, that it should be consulted as, while the Project 

was not on Labrador Inuit Lands (“LIL”) or in the Labrador Inuit Settlement Area (“LISA”), 

which terms are defined in the Agreement, it could affect the zone where the Applicant has 

harvesting rights pursuant to ss 12.13.10 and 12.13.13 and Schedule 12-E of the Agreement.  The 

Applicant further noted that consultation should be in accordance with the Agreement.  

[12] In March 2007 the Province provided DFO with draft Environmental Impact Statement 

Guidelines (“EIS Guidelines”) for comment.  The preface of the draft EIS Guidelines stated that 

they were intended to assist the proponent with the preparation of the EIS, the purpose of which 

20
15

 F
C

 4
92

 (
C

an
LI

I)



 

 

Page: 8 

was to identify the important environmental impacts associated with the undertaking, to identify 

appropriate mitigation and produce a statement of residual effects for evaluation by the Minister 

of Environment and Conservation.  With respect to the EIS to be prepared by Nalcor, the EIS 

Guidelines stated that, “The contents of the EIS will be used by the Minister of Environment and 

Conservation, in consultation with Cabinet, to determine the acceptability of the proposed project 

based on anticipated impacts, proposed mitigation, and severity of unmitigable residual impacts 

from the proposed undertaking”.  DFO reviewed the draft and made comments including that the 

study area boundary should include areas downstream of Muskrat Falls (Upper Lake Melville) 

where biological effects may be expected to occur. 

[13] DFO and the Agency met with the Applicant in Goose Bay on September 18, 2007 at 

which time the need for input by the Applicant into the EIS was noted and a copy of the draft 

EIS Guidelines was provided.  The draft EIS Guidelines were made available to the public for 

review on December 19, 2007.  More than fifty interested parties responded.  The Applicant 

provided comments on February 22, 2008, referencing the potential application of consultation 

provisions as found in the Agreement and seeking, amongst other things, an expanded study area 

for the EIS.  

[14] On June 6, 2008 the Assistant Deputy Minister for the NL DEC responded to the 

Applicant’s comments on the draft EIS Guidelines, noting that they had been reviewed by both 

governments and that the Province was responding with the consent of the Agency.  It noted that 

the draft EIS Guidelines had been significantly modified to include consideration of the interests 

and knowledge of Aboriginal groups and communities, the Applicant in particular.  Further, that 
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s 7.0, Consultation with Aboriginal Groups and Communities, had been completely revised and 

that a list of the Aboriginal groups and communities to be consulted by Nalcor when preparing 

the EIS, including the Applicant, was now included.  A table responding to the Applicant’s 

comments, on a point by point basis, was attached to the letter, which also stated that should 

further explanation be required, the Applicant, upon request, would be provided with a meeting 

with both governments in an effort to resolve any outstanding concerns with the draft EIS 

Guidelines.  Absent such a request, the Province and Canada would proceed to finalize the EIS 

Guidelines. 

[15] The finalized EIS Guidelines were issued by Canada and the Province in July 2008.  

Ultimately, the EIS Guidelines did not stipulate specific geographic boundaries for the EIS, but 

required Nalcor to provide rationale for delineating the study area boundaries as it did (EIS 

Guidelines, s 4.4.2).  They also required that in its EIS, Nalcor assess whether the Project may 

reasonably be expected to have adverse environmental effects on the LISA (EIS Guidelines, s 

4.2.5).  

[16] The EIS Guidelines described the EA as a process for identifying a Project’s potential 

interactions with the environment, predicting environmental effects, identifying mitigation 

measures and evaluating the significance of residual environmental effects.  The document also 

stated that if the Project proceeded, the EA process would provide the basis for setting out the 

requirements for monitoring and reporting to verify compliance with the terms and conditions of 

approval and the accuracy and effectiveness of predictions and mitigation measures (EIS 

Guidelines, s 2.1).  Aboriginal and public participation, aboriginal traditional and community 
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knowledge, the precautionary principle (EIS, Guidelines, ss 2.2, 2.3 and 2.5) and other matters 

were identified as basic principles of an EA.  Regarding consultation with Aboriginal groups, the 

EIS Guidelines stated:  

4.8 Consultation with Aboriginal Groups and Communities 

The EIS shall demonstrate the Proponent’s understanding of the 
interests, values, concerns, contemporary and historic activities, 

Aboriginal traditional knowledge and important issues facing 
Aboriginal groups, and indicate how these will be considered in 
planning and carrying out the Project.   

To assist in ensuring that the EIS provides the necessary 
information to address issues of potential concern to these groups, 

the Proponent shall consult with each group for the purpose of:  

(a) Familiarizing the group with the Project and its 
potential environmental effects; 

(b) Identifying any issues of concern regarding 
potential environmental effects of the Project; and 

(c) Identifying what actions the Proponent is 
proposing to take to address each issue identified, as 
appropriate. 

[17] Prior to this, in February 2008 the Government of Canada had released the Aboriginal 

Consultation and Accommodation: Interim Guidelines for Federal Officials to Fulfill the Legal 

Duty to Consult (“Interim Consultation Guidelines”).  The evidence of DFO was that these 

Interim Consultation Guidelines established that consultation by Canada with Aboriginal groups 

was to be conducted by way of a “whole of government approach” and should be integrated with 

the EA process to the extent possible.  Further, that to the best of DFO’s ability, the Project 

consultations were conducted with reference to the Interim Consultation Guidelines throughout 

the Project until the issuance of the Aboriginal Consultation and Accommodation: Updated 

Guidelines for Federal Officials to Fulfill the Duty to Consult  in March 2011 (Affidavit of Ray 
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Finn, Regional Director of Ecosystems Management, Newfoundland and Labrador Region, DFO 

dated 22 October 2013 (“Finn Affidavit”), paras 35-36).  

[18] On May 1, 2008 the Province wrote to the Applicant, with the consent of the Agency, 

advising that both levels of government wished to work with the Applicant to ensure that their 

respective obligations under the Agreement were met.  In that regard, they had reviewed the 

Agreement with respect to obligations concerning “undertakings”, as defined in the Agreement, 

and identified ss 11.2.2, 11.2.8, 11.2.9 and 11.5.11 as key items for consideration.  The Province 

and the Agency proposed and attached a draft process (“Draft Consultation Process”) as a means 

to achieve those obligations.  This proposal divided the EA process into its constituent parts and 

indicated how the Applicant would be consulted at each stage of the process.   

[19] On August 13, 2010 Canada issued the Federal Aboriginal Consultation Framework for 

the Lower Churchill Hydroelectric Generation Project  (“Consultation Framework”).  The 

Agency sent the Consultation Framework to the Applicant on August 20, 2010.  It states that it 

sets out additional detail as to how the federal government would rely on the JRP process, to the 

extent possible, to assist in fulfilling its legal duty to consult Aboriginal groups with respect to 

the proposed Project.  It identifies the Agency as being responsible for coordinating federal 

Aboriginal consultation during the EA and that the Agency would also fulfill the role of Crown 

Consultation Coordinator.  As such, the Agency would ensure that the activities described in the 

Consultation Framework were carried out and that Aboriginal groups were well informed.  On 

September 7, 2010 the Agency met with representatives of the Applicant.  The minutes of the 

meeting indicate that they were asked if they had any comments on the Consultation Framework. 
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 The response was that it was fine as it was fairly generic and contained nothing unexpected, 

however, that 45 days to prepare for the hearings was too short and it should be 90 days.  At this 

meeting, the Applicant also expressed its view that the Project area as described by Nalcor was 

inadequate as it did not include Lake Melville. 

[20] The Consultation Framework appears to follow the same general process as the May 

2008 Draft Consultation Process, but with further detail.  It divides the consultation into the 

following five phases, which are adopted below for convenience: 

 Phase 1: Initial engagement and consultation on the draft JRP Agreement, the 

appointment of the JRP members and the EIS Guidelines; 

 Phase 2: JRP process leading to hearings; 

 Phase 3: Hearings and preparation of the JRP Environmental Assessment Report (JRP 
Report); 

 Phase 4: Consultation on the JRP Report; and 

 Phase 5: Regulatory permitting. 

The evidence of DFO is that the Agency led the consultation in Phases 1-4, whereas DFO did so 

in Phase 5 (Affidavit of Stephen Chapman, Associate Director, Regional Operations, with the 

Agency, dated 22 October 2013 (“Chapman Affidavit”), paras 130, 132). 

Phase 1: Initial Engagement and Consultation on the Draft JRP Agreement, the Appointment of 

the JRP Members and the EIS Guidelines 

[21] Phase 1 included initial engagement and the preparation of the EIS Guidelines, the related 

consultation for which is described above.  It also included consultation on the draft JRP 

agreement (“JRP Agreement”), draft JRP terms of reference (“TOR”), and Panel selection. 
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[22] On May 7, 2008 the Province, with the consent of the Agency and in accordance with 

Draft Consultation Process, provided the Applicant with the draft JRP Agreement and the draft 

TOR in advance of making these publicly available for comment on June 6, 2008.  The 

Applicant was invited to provide comments and was advised that these would be given full and 

fair consideration and that a written response would be provided prior to the execution of the JRP 

Agreement and TOR.  The Applicant could also request a meeting with the Province and the 

Agency in an effort to resolve any concerns with the draft JRP Agreement and TOR.  The 

Applicant did not provide any comments on these documents.   

[23] The JRP Agreement and TOR were finalized and released in January 2009.  

Subsequently, these were amended to extend the comment period for the EIS by 30 days for 

three Aboriginal groups, including the Applicant, and to provide for translation of certain JRP 

documents into Aboriginal languages, including Inuktitut. 

[24] The JRP Agreement required the Panel to conduct the EA in a manner that discharged the 

requirements of the CEAA, NL EPA and TOR.  All JRP hearings were to be public and to provide 

for the participation of Aboriginal groups, the public, governments, Nalcor and other interested 

parties.  Upon completion of the EA, the JRP was to prepare a report which would address the 

factors to be considered under s 16 of the CEAA and s 65 of the NL EPA, set out the rationale, 

conclusions and recommendations of the JRP relating to the EA, including any mitigation 

measures and follow-up program, and include a summary of issues raised by Aboriginal groups, 

the public, governments and other interested parties (JRP Agreement, ss 4.2, 4.3 and 6.3). 
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[25] The TOR set out the scope of the EA and the steps in the EA process.  With respect to the 

scope, it specifically addressed Aboriginal rights as follows: 

Aboriginal Rights Considerations 

The Panel will have the mandate to invite information from 
Aboriginal persons or groups related to the nature and scope of 

potential or established Aboriginal rights or title in the area of the 
Project, as well as information on the potential adverse impacts or 

potential infringement that the Project/Undertaking will have on 
asserted or established Aboriginal rights or title. 

The Panel shall include in its Report: 

1. information provided by Aboriginal persons or groups 
related to traditional uses and strength of claim as it relates 

to the potential environmental effects of the project on 
recognized and asserted Aboriginal rights and title. 

2. any concerns raised by Aboriginal persons or groups related 

to potential impacts on asserted or established Aboriginal 
rights or title. 

The Panel will not have a mandate to make any determinations or 
interpretations of: 

• the validity or the strength of any Aboriginal group’s claim 

to aboriginal rights and title or treaty rights; 

• the scope or nature of the Crown’s duty to consult 

Aboriginal persons or groups; 

• whether Canada or Newfoundland and Labrador has met its 
respective duty to consult and accommodate in respect of 

potential rights recognized and affirmed by s. 35 of the 
Constitution Act, 1982; and 

• the scope, nature or meaning of the Labrador Inuit Land 
Claims Agreement. 

[26] By letter of May 13, 2008 the Province invited the Applicant to propose three nominees 

for consideration for appointment to the JRP.  The Applicant proposed one nominee, Dr. Keith 

Chaulk, who was subsequently appointed as one of the five JRP members.  
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Phase 2: JRP Process Leading to Hearings  

[27] Phase 2 concerned the JRP process leading up to the public hearings, including 

consultation on the EIS and additional information requests (“IR”).  The Applicant was one of 

eleven groups who received participant funding pursuant to s 58(1.1) of the CEAA.  It received 

$23,471 for participation in Phase 2.   

[28] On February 17, 2009 Nalcor submitted its EIS to the JRP.  The EIS, together with its 

component studies, comprised over 10,000 pages and incorporated a number of baseline studies 

and other information.  The JRP then initiated a 75-day public consultation process on the EIS.  

The public consultation process was subsequently extended by 30 days as some Aboriginal 

groups had not received notification of their participant funding until after the public review 

period had commenced. 

[29] On June 19, 2009 the Applicant provided a detailed response to the JRP in respect of the 

EIS.  This included its view that the study area of the EIS should be expanded, that the EIS 

contained no support for the statement that there was no reasonable possibility the Project would 

have an adverse environmental effect in the LISA, and, that the follow up program should 

include Lake Melville with focus on water temperature, salinity, primary production and 

methylmercury levels in fish and marine mammals. 

[30] Based on the comments received and the JRP’s own questions, 166 IRs regarding the EIS 

were sent to Nalcor in five rounds by the JRP.  Nalcor responded to each IR, submitting 
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approximately 5000 pages of additional documentation.  The JRP invited the public, Aboriginal 

groups and governments to review the additional information received from Nalcor and to 

provide comments. 

[31] On December 18, 2009 the Applicant submitted its comments to the JRP with respect to 

the additional information submitted by Nalcor.  Nalcor responded to the submissions on 

February 16, 2010. 

[32] On February 15, 2010 the JRP wrote to the Applicant advising that the information 

provided to date by Nalcor was insufficient and that additional information was required before it 

could conclude on the sufficiency of the EIS for the purpose of proceeding to public hearings.  It 

advised that it had sent additional IRs to Nalcor, and encouraged the Applicant to participate and 

to provide information regarding traditional land and resource use to Nalcor.  It also invited the 

Applicant to provide to the JRP information related to the nature and scope of Aboriginal rights 

or title in the Project area and any potential adverse impacts or potential infringement of the 

Project on those rights or title, all as set out in the TOR.  The JRP repeated this request on 

December 3, 2010. 

[33] During this time there were also various communications between the Applicant, the 

Agency and the JRP.  On January 14, 2011, the JRP determined that the EIS along with the 

information submitted in response to the IRs contained sufficient information to allow it to 

proceed to the public hearings phase of the EA. 
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[34] On February 16, 2011 the Agency and DFO met with the Applicant to provide 

information on the hearings process and the process for consultation on the JRP Report.  At this 

time the Applicant also discussed issues of concern to it, including downstream impacts.  DFO 

advised of its position that there was not enough evidence in the EIS to back up Nalcor’s 

conclusion that there would be no downstream effects in Lake Melville and that DFO, Health 

Canada and other federal departments would make a joint presentation on mercury concerns 

during the relevant public hearing. 

[35] On February 21, 2011 DFO provided to the JRP a summary of its views on the EIS and 

related recommendations.  DFO supported removal of all vegetation in the reservoir footprints 

and three meters above the full supply level prior to impoundment to lessen the extent of 

mercury release, but did not make a recommendation to that effect.  Further, because it was 

possible that mercury bioaccumulation as a result of the Project may be observed at a greater 

magnitude, for longer periods and further downstream than predicted by Nalcor, DFO 

recommended that Nalcor be required to develop a comprehensive program to monitor spatial 

and temporal changes in mercury in fish within the reservoirs and downstream following 

reservoir creation.  The frequency and timing of sampling supporting a clear assessment of the 

magnitude and timing of changes and informed determinations as to risks to human health and 

implementation of fisheries management measures.  Further, DFO recommended that more 

baseline data be collected on mercury levels in estuarine fish downstream of Muskrat Falls and 

in Goose Bay in advance of inundation.  
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Phase 3: Hearings and Preparation of the JRP Report 

[36] Phase 3 included the public hearings and the preparation of the JRP Report.  The JRP 

held 30 days of hearings in nine locations in Newfoundland and Labrador and in Quebec 

between March 3 and April 15, 2011.  The Applicant made written submissions and participated 

in the public hearings, raising concerns about environmental, social, cultural and health effects of 

the Project, emphasizing the downstream effects, including methylmercury.  In its written 

submissions the Applicant proposed recommendations and mitigation measures, including an 

accord between the Applicant and Nalcor concerning baseline establishment and monitoring of 

effects and compliance as a condition of approval, as well as clearing of all wood and brush 

within reservoir boundaries.  DFO participated in the hearings, as did other parties.  

[37] The JRP Report was issued on August 25, 2011.  It is a comprehensive, 355 page 

document which describes the process leading to its issuance and, for each topic addressed in the 

report, sets out Nalcor’s views, the views of the participants and the JRP’s conclusions and 

recommendation(s) concerning that topic.  In total, the JRP made 83 recommendations, should 

the Project be approved.  In Chapter 17, the Panel’s Concluding Comments, and as summarized 

in the executive summary, the JRP reported that it had determined that the Project would be 

likely to have significant adverse effects in the areas of: fish habitat and fish assemblage; 

terrestrial, wetland and riparian habitat; the Red Wine Mountain caribou herd; fishing and seal 

hunting in Lake Melville should consumption advisories be required; and, culture and heritage.  

It also identified a range of potential Project benefits, as well as crucial additional information 

required before the Project should proceed in the areas of long-term financial returns, energy 
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alternatives to serve island needs, and reducing uncertainty about downstream effects.  The JRP 

noted that it did not make the final decision about whether the Project should proceed but that 

government decision-makers would have to weigh all effects, risks and uncertainties in order to 

decide whether the Project was justified in the circumstances and should proceed in light of the 

significant adverse environmental effects identified by the JRP. 

[38] Chapter 6, Aquatic Environment, is particularly relevant to the issues raised by the 

Applicant in this application.  There the JRP described the views of Nalcor and the participants 

on a number of issues including the fate of mercury and downstream effects.  It identified the key 

issues that emerged from the review process which included: the effects of reservoir preparation; 

the fate of methylmercury in reservoirs; downstream effects below Muskrat Falls and the 

likelihood that Project effects, including bioaccumulation of mercury, would be seen in Goose 

Bay or Lake Melville; and follow-up monitoring.  Related to this are findings in Chapters 4, 8, 9, 

10 and 13.  

[39] The JRP was not convinced that all effects beyond the mouth of the river would be “non-

measurable” as defined by Nalcor.  It stated that while effects in Lake Melville were more 

difficult to predict on the basis of existing information, this emphasized the need for a 

precautionary approach, particularly because no feasible adaptive management measures had 

been identified to reverse either long-term adverse ecological changes or mercury contamination 

of renewable resources. 
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[40] The JRP concluded that, based on the information before it, it was unable to make a 

significance determination with respect to the risk of long term alteration of ecological 

characteristics in the estuarine environment.  There was a risk that mercury could bioaccumulate 

in fish and seals in Goose Bay, and possibly in Lake Melville populations as well, but this would 

probably not represent a risk to the health of these species.  While the implications on health and 

land use were addressed elsewhere in the JRP Report, Recommendation 6.7 addressed the need 

to take a precautionary approach to reduce uncertainty regarding both the potential ecological 

and mercury effects downstream.  As described in more detail later in these reasons, 

Recommendation 6.7 suggested that prior to impoundment, Nalcor be required to carry out a 

comprehensive assessment of downstream effects, including baseline mercury data collection 

and revised modelling to predict the fate of mercury in the downstream environment.  

[41] The significance of the potential for downstream mercury effects on Aboriginal and non-

Aboriginal land and resource use, and on human health and communities was discussed by the 

JRP in Chapters 8, 9, and 13.  

Phase 4: Consultation on the JRP Report  

[42] Phase 4 concerned consultation on the JRP Report and recommendations.  The Applicant 

was provided with funding in the amount of $21,000 by the Agency’s participant funding 

program to support its engagement at this stage. 

[43] On August 31, 2011 the Applicant wrote to the Premier of the Province generally 

endorsing the JRP Report and highlighting key issues, including potential bioaccumulation of 

20
15

 F
C

 4
92

 (
C

an
LI

I)



 

 

Page: 21 

mercury downstream and the importance of fishing and seal hunting to Inuit, and requesting a 

meeting.  A second request followed which was responded to on November 8, 2011.  In its 

response, the Province referenced the September 16, 2011 meeting that the Applicant had with 

the Agency, DFO, EC, and NL DEC, described below.  

[44] On September 9, 2011 the Agency wrote to the Applicant advising that consultation on 

the JRP Report and its conclusions and recommendations would be conducted to fulfill any 

applicable duty to consult that each government may owe to any Aboriginal government or 

group.  The letter requested that, prior to the governments taking any decision or course of action 

which would enable the Project to proceed, the Applicant prepare and submit its views on the 

JRP Report to the two governments within 45 days of the public release of the oral translation in 

Inuktitut of the JRP Report’s Executive Summary.  The letter stated that this consultation would 

seek to establish the Applicant’s views on whether all concerns about potential impacts of the 

Project on Labrador Inuit’s rights under the Agreement had been characterized accurately and on 

the manner and extent to which any recommended mitigation measures might serve to 

accommodate those concerns.  Further, to determine whether there remained any outstanding 

issues.  Full and fair consideration would be given to such views and, where requested, the 

governments would meet with the Applicant to discuss its views on the JRP Report.  The Agency 

advised that this consultation would inform reports to the federal and provincial Cabinets 

concerning the consultation process with the Aboriginal groups. 

[45] On September 16, 2011 representatives of the Agency, DFO, EC and NL DEC met with 

representatives of the Applicant in Goose Bay to discuss consultation on the JRP Report.  With 
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respect to the process of consultation, the Agency’s meeting notes indicate that in response to the 

Applicant’s question of which government would respond to the JRP Report and to the responses 

of the Aboriginal groups, the Agency advised that the responses from Cabinets would very likely 

be general and a rationale may not always be given.  However, that the departments would 

provide a rationale to the Aboriginal groups to the best of their ability as soon as possible after 

the Cabinets’ responses.  If the Applicant advised which recommendations were most important 

to it, the Agency and departments could focus on those in developing rationale.  With respect to 

monitoring of downstream effects, the Applicant put forward its views, including that a 

comprehensive holistic approach to arctic science in Lake Melville should be funded, Inuit led 

and carried out utilizing ArcticNet, and, that specific wording for consumption advisories should 

be developed.  The August 30, 2013 Affidavit of Tom Sheldon, the Applicant’s Director of 

Environment (“Sheldon Affidavit”), indicates that he also emphasized the need for 

implementation of Recommendation 6.7 and agreed with the JRP’s recommendation for full 

clearing of the Muskrat Falls reservoir as well as the need for an agreement between Nalcor and 

the Labrador Inuit regarding further mitigation given the JRP’s conclusions and report (Sheldon 

Affidavit, para 32). 

[46] On November 11, 2011 the Applicant submitted the Nunatsiavut Government Response 

to Panel Report.  This acknowledged that the Applicant had spent considerable time participating 

in the EA process in order to assert its views that the Project would have potential negative 

effects on Labrador Inuit and their rights and title, environment, culture and way of life.  This 

participation had included approximately 30 separate submissions to the JRP and the Applicant 
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stated that it was pleased that the JRP had found many of its concerns to be valid and that it 

agreed with many of the JRP’s recommendations. 

[47] The submissions recited the JRP’s findings with respect to downstream effects; 

referenced a recent study on the human health effects of prenatal and childhood exposure to 

environmental contaminants, such as methylmercury, on the health and development of Inuit 

children in northern Quebec that was released subsequent to the Panel hearings; included a table 

setting out its response to each JRP Recommendation; and, set out three major recommendations 

that the Applicant submitted would help to mitigate impacts on Inuit and Inuit rights and to allow 

Inuit to constructively contribute to the Project process going forward.  These are summarized as 

follows: 

i. Inuit representation on management structure 

This asserted a fundamental right to participate as a part of a high level management 

mechanism for the proposed Project which would consist of the Nunatsiavut 
Government, the Innu Nation, the Province and Canada; 

ii. Inuit rights, Inuit research – baseline studies and monitoring 

This asserted a right of Inuit to conduct and lead baseline research and monitoring into a 
broad suite of potential impacts that the Project would have on Inuit and Inuit rights.  It 

also asserted a moral and legal obligation on Nalcor, Canada and the Province to fund 
this, and requested a minimum of $200,000 per year for a program specifically designed 
to establish baseline conditions directly related to Inuit rights.  The Applicant asserted a 

need for a large scale, comprehensive understanding of the downstream environment and 
how changes would impact Inuit (biophysical, cultural, socioeconomic and health 

impacts).  It asserted that research should be led by Inuit, who would collaborate with 
Nalcor and governments, and who would utilize ArcticNet for this purpose; and 

iii. Compensation related to impacts on Inuit and Inuit rights as a result of the Project 

This asserted that framework language should be included as a condition of permits 
associated with the development of the Project to ensure that Inuit have a mechanism for 

compensation if any listed impact, including losses related to harvesting and cultural 
practices and unplanned events, should arise.  
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[48] On December 21, 2011 the Applicant wrote to the Premier of the Province (Canada was 

copied on the letter) requesting a meeting between senior political levels of the Province, Nalcor 

and the Nunatsiavut Government prior to the announcement of the Province’s response to the 

JRP Report.  The Premier responded the following day, and a meeting was held on January 9, 

2012.  The meeting was attended by representatives of the Applicant and the Province.  

[49] By letter of January 16, 2012 to the Minister of Natural Resources for the Province (cc’d 

to the Ministers for DFO, EC and others), the Applicant set out four core mitigative measures 

proposed during that meeting.  These included the three major recommendations in the 

Applicant’s response to the JRP Report (summarized above), as well as Inuit priority for jobs, 

training and business opportunities associated with the Project, second only to Innu.  

[50] On January 24, 2012 the Agency prepared an internal report entitled Lower Churchill 

Hydroelectric Generation Project: Report on Aboriginal Consultation Associated with the 

Environmental Assessment (“Aboriginal Consultation Report”) which states that it describes how 

the federal government consulted with Aboriginal groups in the context of the EA, in particular, 

how it had relied on the JRP process, to the extent possible, to assist in discharging its legal duty 

to consult.  The report states that it describes the positions of the Aboriginal groups with respect 

to how the potential adverse environmental effects of the proposed Project may impact their 

potential or established Aboriginal or treaty rights, which information was derived from 

presentations the Aboriginal groups made to the JRP and from comments made by the groups 

directly to federal government department officials.  
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[51] On January 30, 2012 Ray Finn, DFO’s Regional Director of Ecosystems Management, 

Newfoundland and Labrador Region, prepared a memorandum for DFO’s Regional Director 

General for Newfoundland and Labrador (“DFO Regional Director General”) which provided an 

update on the EA for the Project and on consultations to that point with Aboriginal groups.  

Amongst other things, the background section of the memorandum noted that DFO had 

participated in Aboriginal consultation on the JRP Report, led by the Agency, during the review 

and development of Canada’s response.  Further, that the Innu Nation and Nunatsiavut 

Government “are generally supportive of the project”, while the Nunatsiavut and Innu groups of 

Quebec believed they were not adequately considered during the JRP process.  Under the 

“Analysis / DFO Comment” section, it is noted that Canada’s response was currently being 

completed for submission to Cabinet on February 8, 2012 and that DFO would participate in the 

review and finalization of the Aboriginal Consultation Report to ensure Aboriginal concerns had 

been addressed, where appropriate, prior to Canada making its decision.   

[52] The Government of Canada Response to the Report of the Joint Federal-Provincial 

Review Panel for Nalcor’s Lower Churchill Generation Project in Newfoundland and Labrador 

(“Canada’s Response”), which responded to the JRP Report and its recommendations, was 

approved by the Governor General, on the recommendation of the Minister of Fisheries and 

Oceans, pursuant to s 37(1.1)(a) of the CEAA, by Order-in-Council dated March 12, 2012.  It 

was published on the Agency Registry on March 15, 2012.  The Province’s response was issued 

on the same day. 

20
15

 F
C

 4
92

 (
C

an
LI

I)



 

 

Page: 26 

[53] Canada’s Response states that it was prepared by the RAs (DFO, TC and NRC) pursuant 

to s 37(1.1) of the CEAA, in consultation with other federal agencies.  It states that in preparing 

the response, the RAs reviewed the JRP Report, as well as a subsequent independent supply 

report commissioned by Nalcor, an economic analysis of the Project that was conducted by 

Canada, and comments submitted by Aboriginal groups and other stakeholders during and 

following the JRP process. 

[54] In considering whether the significant adverse environmental effects of the Project could  

be justified in the circumstances, Canada’s Response stated that it accounted for the potential 

adverse effects of the Project, the commitments that had been made by the federal government in 

relation to the recommendations provided in the JRP Report, and the commitments made by 

Nalcor in its EIS and during the JRP hearings.  Canada would require certain mitigation 

measures, environmental effects monitoring and adaptive management be undertaken by Nalcor, 

as well as require additional studies on downstream effects.  This would be done through 

inclusion of the requirements in federal authorizations and approvals.  Canada’s Response stated 

that ensuring that those commitments were carried out would minimize the negative effects of 

the Project and reduce the risks associated with the uncertainty about the success of mitigation 

measures. 

[55] Further, Canada’s Response stated that the potential social, economic and environmental 

benefits for the Province, communities and Aboriginal groups, as well as benefits beyond the 

Province, were also considered, as was an economic analysis of the Project that was conducted 

by Canada. 
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[56] Canada determined that the expected significant energy, economic, socio-economic and 

environmental benefits outweighed the significant adverse environmental effects of the Project 

identified in the JRP Report:   

Therefore the Government of Canada concludes that the significant 

adverse environmental effects of the Lower Churchill 
Hydroelectric Generation Project are justified by the benefits of the 

Lower Churchill Hydroelectric Generation Project. 

(Canada’s Response, p 8) 

[57] As to the Course of Action Decision, Canada’s Response noted that s 37(1.1)(c) of the 

CEAA indicates that the RAs’ course of action shall be in conformity with the approval of the 

Governor-in-Council, and that, pursuant to s 37(1), if the Project is likely to cause significant 

adverse environmental effects that can be justified in the circumstances, the RAs may exercise 

any power or duty that would permit the Project to be carried out, in whole or in part.  As such:  

[…] Fisheries and Oceans Canada and Transport Canada may issue 

any subsection 35(2) and s. 32 Fisheries Act authorizations and 
any Part 1, Section 5 of the Navigable Waters Protection Act 
approvals associated with the Project, respectively… 

Under, [sic] subsection 37(2.2) of the Canadian Environmental 
Assessment Act, a Responsible Authority is required to ensure the 

implementation of mitigation measures for an approved Project. 
Similarly, under subsection 38(2) of the Canadian Environmental 
Assessment Act, the Responsible Authorities will ensure the 

implementation of follow-up programs that determine the accuracy 
of the conclusions of the environmental assessment and the 

effectiveness of the mitigation measures. 

(Canada’s Response, pp 8-9) 

[58] Canada’s Response then addressed each of the JRP Recommendations that were directed 

to the federal government.   
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[59] As to Recommendation 6.7, Canada’s Response stated that the Government of Canada 

agreed with the intent of that recommendation and noted that it was directed to Fisheries and 

Oceans Canada.  It went on to say that, as a condition of a s 35(2) authorization under the 

Fisheries Act, and prior to impoundment, DFO would require Nalcor to collect additional 

baseline data on bioaccumulation of methylmercury in fish and on fish habitat downstream of 

Muskrat Falls.  DFO would also require Nalcor to conduct a comprehensive multi-year program 

to monitor and report on bioaccumulation of methylmercury in fish (including seals) within the 

reservoirs and downstream, including the Goose Bay/Lake Melville area, and to carry out multi-

year post-project monitoring and reporting downstream into Lake Melville on a variety of 

parameters including nutrients, primary production, fish habitat utilization and sediment 

transport in order to assess changes to downstream fish habitat. 

[60] On March 16, 2012, in conformity with the Governor-in-Council’s approval of Canada’s 

Response, the three RAs issued their course of action decision pursuant to s 37(1) of the CEAA 

(“Course of Action Decision”).  The Course of Action Decision stated that the RAs may exercise 

any power or perform any duty or function with respect to the Project because, after taking into 

consideration the JRP Report and the implementation of appropriate mitigation measures, the 

RAs were of the opinion that the Project is likely to cause significant adverse environmental 

effects that can be justified in the circumstances.  The Course of Action Decision noted that a 

follow-up program to verify the accuracy of the EA and/or determine the effectiveness of any 

mitigation measures was required for the Project, and that the estimated dates of the follow-up 

program were October 1, 2012 to October 1, 2037. 
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Phase 5: Regulatory Permitting 

[61] Phase 5 of the consultation process concerned regulatory permitting leading to the 

issuance of the Authorization. 

[62] By letter of April 23, 2012 the Agency advised the Applicant that responsibility for 

leading and coordinating Crown consultation for the federal government was being transferred 

from the Agency to DFO for the Phase 5 consultations.  

[63] On July 9, 2012 DFO wrote to the Applicant stating that, pursuant to the Consultation 

Framework, the federal government was entering the regulatory permitting phase (Phase 5) for 

the Project and wished to continue consultations respecting specific regulatory decisions, 

approvals or actions that may have potential adverse impacts on their asserted Aboriginal rights 

or title.  DFO advised that the federal government anticipated issuing three kinds of approvals: 

the ss 32 and 35(2) Fisheries Act authorizations from DFO and the s 5 approval under the NWPA 

from TC.  DFO proposed to conduct consultations during the regulatory phase in accordance 

with an attached Proposed Protocol for Regulatory Phase Aboriginal Consultation Lower 

Churchill Generation Project (“Regulatory Phase Protocol”), and sought comments on the 

proposed process within 14 days.   

[64] The proposed Regulatory Phase Protocol stated that it followed the Consultation 

Framework, and involved a five step process within Phase 5.  First, upon receipt of the Fish 

Habitat Compensation Plan (“FHC Plan”) or the Environmental Effects Monitoring Program 
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(“EEM Plan”), both conditions of the Fisheries Act Authorization, or a Request for Work 

Approval per the NWPA, the departments would provide those documents and relevant 

supporting information to the Applicant, who would then have 30 days to review it.  Regulatory 

approvals would not be issued prior to the end of that timeframe and consideration of any 

comments received.  Second, 10 days prior to the end of the timeframe to submit comments, a 

reminder would be sent to the Applicant.  Third, if no comments had been received when the 

timeframe ended, the Applicant would be notified that the approval or authorization would be 

considered and, if appropriate, approved.  If comments were received, then within 30 days of 

receipt, the departments would give them full and fair consideration and would respond to them 

in writing.  Fourth, the departments would incorporate changes as appropriate.  And fifth, within 

14 days of issuance of the Fisheries Act authorization and the NWPA approval they would be 

sent to the Applicant.  

[65] On July 24, 2012 the Applicant provided comments on the draft Regulatory Phase 

Protocol.  The Applicant took the position that, in order to align the Regulatory Phase Protocol 

with the Agreement and the meaning of “Consult” therein: the Fisheries Act authorization and 

the NWPA approval should not be issued prior to Project sanction by both levels of government; 

the timeframe for the Applicant to prepare its comments should be increased to 90 days and, 

upon request, the Applicant should be permitted the opportunity and funding to present its views 

in person to DFO; where the Applicant provided comments, DFO should not provide a response 

to those comments in less than 15 days, in order to ensure adequate time for full and fair 

consideration; and, the Fisheries Act authorization and the NWPA approval should be sent to the 

Applicant on the date of issuance.   
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[66] A revised and final Regulatory Phase Protocol adopted a 45 day time frame for the 

Applicant to submit comments and confirmed that regulatory approvals would not be issued 

prior to the end of that timeframe and consideration of comments received.  The revised protocol 

added that within 10 days of receipt, the Applicant could request a meeting with the RA to 

discuss the application/document, to be held within the 45 day review period.  Finally, the 

amended protocol stated that copies of the Fisheries Act authorization and the NWPA approval 

would be provided to the Applicant within 5 days of issuance.  DFO sent the finalized 

Regulatory Phase Protocol to the Applicant on February 21, 2013. 

[67] Nalcor provided a draft FHC Plan to the Applicant on December 21, 2012 and invited the 

Applicant to a public information session, which would provide a technical briefing on the FHC 

Plan and EEM Plan, held on January 16, 2013.  Nalcor also met with the Applicant on January 

23, 2013 to present details of the FHC Plan and EEM Plan, at which time the Applicant raised a 

number of concerns.  

[68] A February 5, 2013 DFO memorandum for the DFO Regional Director General 

addressed the status of aboriginal consultations for Phase 5.  Amongst other things, it noted that 

comments received on the proposed protocol indicated that some Aboriginal groups still had 

concerns about the EA that they felt had not been addressed.  The majority of these related to 

impacts on Aboriginal rights and title, caribou, cumulative impacts, and the lack of land and 

resource use studies.  “Close the loop” letters addressing the outstanding EA issues were to be 

sent to Aboriginal groups prior to sending the finalized Regulatory Phase Protocol. 
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[69] On February 12, 2013, the Applicant met with the Minister of Fisheries and Oceans to 

discuss its concerns about the Project.  The Applicant provided a power point that restated its 

concerns about downstream effects, the JRP’s findings and that Nalcor was not conducting a 

comprehensive assessment of downstream effects as recommended by the JRP which, in its 

view, put Inuit health and well-being at risk because Nalcor’s approach was reactive rather than 

proactive. 

[70] It also stated that preliminary data gathered by research being conducted on behalf of the 

Applicant suggested that total mercury from the Churchill River extends into Lake Melville and 

the LISA and sought, as a condition of the s 35(2) Fisheries Act authorization, that Nalcor be 

required to provide the Applicant with annual funding of $200,000- $500,000 for its research and 

monitoring of the overall effects on the downstream environment.  Further, that meaningful 

engagement of the Applicant as a government, not a stakeholder, was required.  

[71] A February 21, 2013 memorandum for the Deputy Minister of DFO summarized the 

status of Aboriginal consultations for Phase 5.  It anticipated that DFO would complete the 

consultations by mid-May and should be in a position to issue a Fisheries Act authorization by 

June 2013. 

[72] On February 28, 2013, DFO wrote to the Applicant advising that it was preparing to issue 

a Fisheries Act authorization and provided the draft FHC Plan and EEM Plan, as received from 

Nalcor, and sought comments on the two plans within 45 days as per the Regulatory Phase 

Protocol.  The Applicant did not provide comments on the FHC Plan, but on several occasions 
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expressed concerns regarding inadequacies in the EEM Plan with respect to baseline data, as 

described below. 

[73] On March 22, 2013 the Applicant met with DFO to discuss the EEM Plan.  Amongst 

other things, the Applicant suggested that the current draft EEM Plan was too basic, and that a 

much more comprehensive scientific investigation of the Lake Melville ecosystem as a whole 

was necessary to understand current baseline conditions and to answer future questions as to 

Project effects.  The Applicant gave examples of additional parameters to be studied.  DFO 

responded that it would require Nalcor to implement an EEM Plan to satisfy the CEAA 

monitoring requirements and to verify specific predictions, but not to undertake foundational 

environmental research (Finn Affidavit, para 83).  The Applicant also sought accommodation by 

way of a requirement by DFO that Nalcor, as a condition of the Authorization, provide funding 

to the Applicant to complete a comprehensive mercury study to inform the Human Health Risk 

Assessment, as well as a thorough Lake Melville ecosystem study, so that the Applicant could 

ensure appropriate baseline study was conducted.   

[74] On April 15, 2013 the Applicant wrote to DFO providing comments on the draft EEM 

Plan.  The Applicant stated that the EEM Plan was not of sufficient form and detail to allow it to 

prepare its views or to determine if it would be an effective monitoring tool both adjacent to and 

within the LISA, and that it had not been provided with any additional documentation or detail 

since expressing this view to Nalcor on January 25, 2013 and to DFO on March 22, 2013.  The 

Applicant stated that the Phase 5 consultation did not meet the definition of “Consult” as found 

in the Agreement.  The Applicant referred to Recommendation 6.7 and stated that a 
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comprehensive assessment of downstream effects into Lake Melville had still not been 

completed nor was one planned.   

[75] The Applicant stated that the EEM Plan was premised on the assumption by Nalcor that a 

monitoring program can be in place for a system, Lake Melville, that is not well understood.  The 

Applicant asserted that the basic science of monitoring required that the system being monitored 

be well understood prior to a monitoring program being established.  After a baseline 

understanding of the Lake Melville system was acquired, an EEM Plan of sufficient form and 

detail could then be developed.  Nalcor’s refusal to conduct a holistic downstream effects 

analysis, as recommended by the JRP, resulted in an EEM Plan that did not have sufficient 

baseline understanding, form and detail to allow the Applicant to prepare its views.  By not 

requiring Nalcor to carry out a comprehensive downstream effects assessment, DFO was not 

respecting the constitutionally protected rights of the Applicant, including that of consultation.  

The Applicant stated that it was leading the only comprehensive downstream effects assessment, 

as per Recommendation 6.7, and that this assessment included mercury, oceanography, climate, 

sea ice, human health risk assessment and socioeconomic components.  Based on results to date, 

it was known that the Churchill River is a substantial source of total mercury to Lake Melville 

and that the mercury influence from the river can be detected at least 150 km from the river 

mouth.  The Applicant also again requested that DFO require Nalcor, as a condition of the 

Authorization, to provide funding to the Applicant for the completion of its comprehensive 

downstream effects assessment. 
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[76] On May 30, 2013 DFO responded to the Applicant’s comments on the EEM Plan.  DFO 

stated that it was of the view that the plan contained sufficient detail to allow the Applicant to 

prepare its views and comment on it.  And, based on comments that it had received, DFO would 

require Nalcor to add to the EEM Plan some additional details on the protocols for sampling and 

analysis of fish and seals for methylmercury currently set out in baseline monitoring reports.  As 

to Recommendation 6.7, Canada’s Response stated that Nalcor would be required to collect 

additional baseline data on methylmercury bioaccumulation in fish and on fish habitat 

downstream of Muskrat Falls prior to impoundment.  This information was collected by Nalcor 

in 2011 and 2012, including in Lake Melville, and would continue to be collected prior to 

impoundment.  DFO stated that it wished to clarify that the primary objective of an EEM or 

follow-up program is to verify specific predictions made by a proponent during an EA, 

especially where there may be uncertainty about the severity or extent of a possible impact.  

EEM programs are not designed or implemented to study environments or changes in them 

overall.  The Nalcor EEM Plan with respect to fish and fish habitat addressed those predictions 

for which DFO considered monitoring to be required for verification, including in relation to 

methylmercury bioaccumulation in fish.  As to the Applicant’s view that DFO was not respecting 

the Applicant’s consultation rights, DFO stated that it was consulting with the Applicant in 

accordance with the Regulatory Phase Protocol which was developed in consideration of and 

consistent with the Agreement.  Finally, as to the Applicant’s funding request, DFO stated that it 

typically sets out monitoring and reporting requirements that a proponent must meet in a s 35 

Fisheries Act authorization, but does not specify who a proponent is to engage to carry this out.  

DFO would require Nalcor to make raw data and results of the EEM Plan available to interested 
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parties, and encouraged the Applicant to discuss the sharing of monitoring results and possible 

collaboration in monitoring directly with Nalcor. 

[77] Following various communications between Nalcor and DFO, Nalcor submitted its 

revised, final EEM Plan and FHC Plan on June 26, 2013 and DFO advised Nalcor the next day 

that these were acceptable to DFO and would be attached as conditions to the Authorization. 

[78] On June 28, 2013 DFO, on behalf of Canada, responded to the Applicant’s November 11, 

2011 and July 24, 2012 letters, addressing the concerns raised therein on a point by point basis.  

It stated that these concerns were taken into account when the federal government responded to 

the JRP Report, as indicated in Canada’s Response.  With respect to the Applicant’s concerns 

regarding significant adverse effects should consumption advisories or other impacts arise, and 

the Applicant’s requests for participation on a high level management structure and for 

framework language for compensation as a condition of any permits, DFO stated that a high 

level management structure was not contemplated for the Project, but that DFO and TC would be 

consulting with the Applicant in the context of their regulatory functions and that DFO had 

consulted with the Applicant on the EEM Plan and FHC Plan it was requiring as conditions of 

Fisheries Act Authorization.  Further, that it was requiring Nalcor to collect data on 

methylmercury in fish and seals as part of the EEM Plan which would be forwarded to Health 

Canada for subsequent advice on consumption levels, and that Nalcor was responsible for 

relaying that information to the Applicant and posting any consumption advisories.  Finally, that 

the requested framework language would not be included as a condition of the authorizations or 

approval as it would not be enforceable as a condition under the Fisheries Act or the NWPA. 
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[79] As to the Applicant’s concerns regarding monitoring and assessment of environmental 

effects and the Applicant’s suggestion that it be funded to develop and implement a program 

specifically designed to establish baseline conditions directly related to Inuit rights, DFO advised 

that as a condition of any s 35(2) authorization under the Fisheries Act, and prior to 

impoundment, DFO was requiring Nalcor to collect additional baseline data both in the Muskrat 

Falls reservoir and downstream of Muskrat Falls into Goose Bay/Lake Melville, including data 

on fish and fish habitat utilization as well as mercury levels in both fish and seals.  DFO would 

require Nalcor to conduct a comprehensive multi-year program to monitor and report on 

bioaccumulation of methylmercury in fish (including seals) in those areas after creation of the 

Muskrat Falls reservoir.  Additionally, DFO would require Nalcor to carry out multi-year post-

project monitoring and reporting downstream into Lake Melville on a variety of parameters 

including nutrients, primary production, fish habitat utilization and sediment transport in order to 

assess changes to downstream fish habitat.  The monitoring requirements of any Fisheries Act 

authorization are the responsibility of Nalcor, and those associated with the bioaccumulation of 

mercury would be outlined in the EEM Plan which was sent to the Applicant for review and 

input prior to finalizing.  The letter also apologized for the late response but noted that 

consultation on the regulatory approvals had occurred since the Applicant’s letters. 

[80] The Applicant’s concerns were reiterated in a letter to the Minister of Fisheries and 

Oceans on July 2, 2013.  The Applicant stated that throughout the EA and post-EA process, 

Nalcor had not provided meaningful baseline measurements or conducted sufficient research to 

characterize the downstream environment that would be impacted by the Project, particularly in 

Lake Melville.   
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[81] Further, that Canada’s Response to Recommendation 6.7 was an extreme simplification 

of its intent.  The response eliminated the need to understand the downstream environment at a 

holistic level and the ability to model or predict downstream impacts prior to flooding.  This 

simplification was reflected in the EEM Plan, which required the collection of baseline 

methylmercury data only in fish and seals, such that downstream impacts related to mercury 

would only be detected once concentrations have increased in country foods that Inuit consume 

and depend on for their health.  The Applicant asserted that accurate prediction is critical to 

permit preventative mitigation measures.  Absent an accurate understanding of the pathways and 

fate of mercury, the only mitigation measure available would be consumption advisories, which 

would constitute a threat to Inuit food security and health and would violate Inuit rights.  The 

Applicant stated that it considered any increase in mercury concentrations downstream to be a 

significant impact, irrespective of harvesting advisories which should be a mitigation measure of 

last resort only, and one for which compensation must be available.   

[82] The Applicant further stated that although the JRP found that the uncertainty as to 

whether consumption advisories would be required beyond the mouth of the Churchill River 

needed to be resolved before reservoir filling proceeds, DFO was not requiring Nalcor to conduct 

any meaningful work related to this.  The Applicant stated that more certainty in predictions 

regarding downstream impacts was needed, and that this required an understanding of the entire 

Lake Melville system and mercury behaviour within that system related to Muskrat Falls.  

Further, that the preliminary data of research being conducted by the Applicant validated the 

Applicant’s concerns.  The Applicant took the position that DFO should change the conditions of 
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its Authorization and the EEM Plan to account for this preliminary research and to accommodate 

the Applicant’s concerns.   

[83] The Applicant stated that DFO’s complete disregard of Inuit concerns throughout the 

entire EA process, including the May 30, 2013 response, indicated that neither good faith 

consultation nor accommodation had taken place.  The letter listed three items of concern and 

requested Ministerial intervention in the decisions being made by DFO.  These are summarized 

as follows: 

 the need for a comprehensive baseline report on mercury in water, sediments and biota 

that also identifies all possible pathways for mercury throughout the food web 
downstream from the Project, including throughout Lake Melville to provide basic 

foundational knowledge of the environment which is essential for the prediction of 
downstream impacts as a result of flooding, as well as for the formulation of a 

meaningful EEM Plan and consultation respecting that plan; 

 while the total elimination of increased mercury and methylmercury concentrations 
downstream may be impossible, the primary and only  mitigation measure that could 

reduce the risk or concentrations of mercury prior to flooding is full clearing of the 
reservoir area, including trees and the top layer of organic matter.  A first step towards 

accommodation would be to require this; and 

 consumption advisories are not an acceptable approach to mitigation, as Inuit rights and 

well-being cannot be put at potential risk for economic benefits.  Any potential increase 
in mercury or methylmercury concentrations downstream would be a direct violation of 
Inuit human, treaty, and individual rights.  

[84] On July 9, 2013 the Authorization for the Project was issued to Nalcor, pursuant to ss 

32(2)(c) and 35(2)(b) of the Fisheries Act, for the harmful alteration, disruption or destruction of 

fish habitat and the killing of fish.  It is this Authorization that the Applicant has sought to have 

judicially reviewed. 
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[85] The Authorization is eleven pages in length and lists a number of Conditions of 

Authorization.  A few of the particularly relevant conditions are summarized as follows:  

 Condition 1.1 states that if, in DFO’s opinion, the authorized impacts to fish and fish 
habitat are greater than previously assessed, DFO may suspend any works, undertakings, 

activities and/or operations associated with the proposed development to avoid or 
mitigate adverse impacts to fish and fish habitat.  DFO can also direct Nalcor to carry out 
any modifications, works or activities necessary to avoid or mitigate such further adverse 

impacts.  If DFO is of the view that greater impacts may occur than were contemplated 
by the parties, then it may also modify or rescind the Authorization.   

 Condition 1.4 requires Nalcor to undertake the Project in accordance with the EIS, the 
Project Wide Environmental Protection Plan and the FHC Plan. 

 Condition 6 requires Nalcor to undertake an EEM program, as outlined in the EEM Plan, 

to monitor and verify the predicted impacts of the Project from a fish and fish habitat 
perspective including Project-related downstream effects, methylmercury 

bioaccumulation in fish, and, fish entrainment at the Muskrat Falls facility, in accordance 
with conditions 6.1-6.5.  This includes annual monitoring of methylmercury 

bioaccumulation to determine levels in resident fish species, including seals, both within 
the reservoir and downstream as per the established monitoring schedule, as well as a 
requirement to record and report peak levels and subsequent decline to background levels 

(Condition 6.3).  There are also a number of reporting mechanisms as well, including 
annual reports and comprehensive EEM Plan reports every 5th year starting in 2023. 

[86] By letter of July 9, 2013 DFO advised the Applicant that the Authorization had been 

issued, and provided it with a copy.  

[87] Subsequently, by letter of July 12, 2013 to the Applicant, the Minister of Fisheries and 

Oceans addressed several issues, including that at the February 12, 2013 meeting the Applicant 

had presented information concerning its interest in a downstream research and monitoring 

program.  The Minister stated that, as set out in Canada’s Response, DFO would require Nalcor 

to carry out a comprehensive multi-year program to monitor and report on mercury levels 

downstream of the Project both before and after reservoir creation.  Although the Authorization 

had already been issued, the Minister stated that Nalcor had developed an EEM Plan which was 
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being reviewed by DFO and, once approved, would become a condition of the s 35 Fisheries Act 

Authorization.  The Minister also referenced the February 28, 2013 letter from his officials 

encouraging the Applicant’s participation in the review of the EEM Plan, and again encouraged 

the Applicant to engage with DFO on the finalization of the requirements that DFO would 

impose on Nalcor by way of the Authorization.  The Minister also noted that DFO had no role in 

Nalcor’s decision as to who it engaged to carry out the monitoring required by the Authorization. 

[88] On August 27, 2013 the Minister wrote to the Applicant responding to its July 2, 2013 

letter.  The letter noted that the JRP had considered predictions concerning methylmercury 

bioaccumulation that may arise as a result of the Project and the need for consumption 

advisories.  Further, that Canada agreed with the intent of the JRP’s Recommendations in 

relation to downstream effects.  And, pursuant to Canada’s Response, DFO was requiring Nalcor 

to collect additional baseline data on methylmercury bioaccumulation in fish and on fish habitat 

downstream of Muskrat Falls prior to impoundment and to conduct a comprehensive long term 

program to monitor bioaccumulation of methylmercury in fish (including seals) downstream of 

Muskrat Falls and into Lake Melville.  That EEM monitoring would follow up on predictions 

that the bioaccumulation of methylmercury at distances downstream of the reservoir, and 

particularly in Lake Melville, would not have significant adverse effects.  Follow-up monitoring 

of this type was required and implemented to verify specific predictions, rather than to provide 

basic foundational knowledge of the environment. 

[89] The Minister also noted that DFO had consulted with the Applicant in the process of 

reviewing the EEM Plan and preparing conditions of the Authorization, and had considered 
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comments and advice received from the Applicant, which led to some additions to the 

monitoring plans.  DFO also carried out rigorous reviews of the monitoring plans.  As to the 

suggestion that the removal of trees and organic matter from the reservoir would be an 

appropriate mitigation measure, Canada’s Response agreed with the intent of the JRP 

Recommendations on that issue, but did not commit to undertaking a pilot study or to other 

recommended actions in that regard.  The Minister noted that requirements related to clear 

cutting of vegetation falls under provincial legislation.  The Minister stated that she was 

confident that the monitoring was adequate to verify predictions about downstream aquatic 

effects and that it would allow Canada to continue to make decisions that consider and protect 

the interests of the Applicant.  

III. Issues 

[90] The Applicant submits that the issue is: 

1. Whether its rights under s 35(1) of the Constitution Act, 1982, being Schedule B to the 
Canada Act 1982 (UK), 1982, c 11 [Constitution Act, 1982] and under the Agreement 

have been respected and, in particular, whether its rights to consultation and 
accommodation were met.  Resolving this issue involves assessing: 

a. whether the consultation process was correctly carried out and met the standards 

dictated by the Agreement and by the Constitution Act, 1982; and 

b. whether its views were given full and fair consideration and accommodation in good 

faith prior to DFO issuing the Authorization.  

[91] Canada submits the issues in the form of statements, being that: 

1. The content of the duty to consult is defined by the Agreement; and 

2. Canada’s consultation efforts were reasonable. 
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[92] Nalcor submits that the issues are: 

1. What is the standard of review of the Authorization? 

2. Did DFO fulfill the Crown’s duty to consult with and, if necessary, accommodate the 

Applicant in respect of the Authorization? 

[93] In my view, the issues can be restated as follows: 

1. What is the standard of review? 

2. What is the content of the duty to consult and accommodate, more specifically:  

a. Does the Agreement exhaustively define the Crown’s duty to consult? 

b. What was the scope and extent of the duty to consult and of any duty to accommodate 
in this case?  

3. Did Canada satisfy its duty to consult and accommodate? 

Issue 1: What is the Standard of Review? 

Applicant’s Position 

[94] The Applicant submits that Canada’s decision to issue the Authorization is subject to 

review on the standard of correctness.  The duty to consult in this matter arises under the 

common law and in the specific context of the Agreement, which is a modern treaty for the 

purposes of s 35(1) of the Constitution Act, 1982.  The Supreme Court of Canada has identified 

the appropriate standard of review for assessing whether consultation has occurred in the context 

of a modern treaty (Beckman v Little Salmon/Carmacks First Nation, 2010 SCC 53 at para 48 

[Little Salmon]; Haida Nation v British Columbia (Minister of Forests), 2004 SCC 73 [Haida]). 
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[95] The requirements of the duty to consult are determined on the standard of correctness.  

Only if there was adequate consultation does the question of whether the decision to issue the 

Authorization was reasonable arise. 

Canada’s Position 

[96] Canada agrees that the question of the content of the duty to consult is reviewable on the 

correctness standard (Innu of Ekuanitshit v Canada (Attorney General), 2013 FC 418 at para 97 

[Ekuanitshit FC]; Little Salmon at para 48) but submits that the question of whether Canada’s 

efforts satisfied its duty to consult is reviewable on the reasonableness standard (Ekuanitshit FC 

at para 97; Katlodeeche First Nation v Canada (Attorney General), 2013 FC 458 at paras 126-

127 [Katlodeeche]; Cold Lake First Nations v Alberta (Tourism, Parks and Recreation), 2013 

ABCA 443 at paras 37-39, leave to appeal to SCC refused, [2014] SCCA No 62  [Cold Lake]). 

Nalcor’s Position 

[97] Nalcor submits that insofar as the Applicant is attacking the decision-making of the 

Minister under the Fisheries Act, the standard of review is reasonableness, and deference is owed 

absent a decision made in bad faith or on the basis of irrelevant considerations (Malcolm v 

Canada (Minister of Fisheries and Oceans), 2013 FC 363 at para 57; Vancouver Island Peace 

Society v Canada, [1992] 3 FC 42 (TD) at paras 7, 12; Alberta Wilderness Assn v Express 

Pipelines Ltd, 137 DLR (4th) 177 (FCA) at para 10; Alberta Wilderness Assn v Cardinal River 

Coals Ltd, [1999] 3 FC 425 (TD) at paras 24-26).  
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[98] As to the adequacy of consultation and accommodation, Nalcor submits that the extent of 

the duty is reviewable on a standard of correctness since the legal requirements are expressly set 

out in the Agreement (Haida at para 61; Agreement, s 11.6.2).  However, where the extent of 

these requirements depends on findings of fact, the standard is one of reasonableness (Haida at 

paras 61, 63; Ka’a’Gee Tu First Nation v Canada (Attorney General), 2012 FC 297 [Ka’a’Gee 

Tu #2] at paras 91, 121; Agreement, s 1.1.1).  Finally, whether the consultation process was 

adequately carried out requires deference since it involves determinations of fact and 

applications of the law to the facts (Cold Lake at para 39; Taku River Tlingit First Nation v 

British Columbia (Project Assessment Director), 2004 SCC 74 at para 40 [Taku River]; 

Ka’a’Gee Tu #2 at paras 91, 121). 

Analysis 

[99] A standard of review analysis need not be conducted in every instance.  Instead, where 

the standard of review applicable to a particular question before the Court is well-settled by past 

jurisprudence, the reviewing court may adopt that standard (Dunsmuir v New Brunswick, 2008 

SCC 9 at para 62 [Dunsmuir]; Innu of Ekuanitshit v Canada (Attorney General), 2014 FCA 189 

at para 38, leave to appeal to SCC refused [2014] SCCA No 466 [Ekuanitshit FCA]). 

[100] The standard of review applicable to the duty to consult was addressed by the Supreme 

Court of Canada in Haida, which stated that: 

[61] On questions of law, a decision-maker must generally be 

correct: for example, Paul v. British Columbia (Forest Appeals 
Commission), [2003] 2 S.C.R. 585, 2003 SCC 55.  On questions of 

fact or mixed fact and law, on the other hand, a reviewing body 
may owe a degree of deference to the decision-maker.  The 
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existence or extent of the duty to consult or accommodate is a legal 
question in the sense that it defines a legal duty.  However, it is 

typically premised on an assessment of the facts.  It follows that a 
degree of deference to the findings of fact of the initial adjudicator 

may be appropriate.  The need for deference and its degree will 
depend on the nature of the question the tribunal was addressing 
and the extent to which the facts were within the expertise of the 

tribunal: Law Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 
247, 2003 SCC 20; Paul, supra.  Absent error on legal issues, the 

tribunal may be in a better position to evaluate the issue than the 
reviewing court, and some degree of deference may be required.  
In such a case, the standard of review is likely to be 

reasonableness. To the extent that the issue is one of pure law, and 
can be isolated from the issues of fact, the standard is correctness.  

However, where the two are inextricably entwined, the standard 
will likely be reasonableness: Canada (Director of Investigation 
and Research) v. Southam Inc., [1997] 1 S.C.R. 748. 

[62] The process itself would likely fall to be examined on a 
standard of reasonableness.  Perfect satisfaction is not required; the 

question is whether the regulatory scheme or government action 
“viewed as a whole, accommodates the collective aboriginal right 
in question”:  Gladstone, supra, at para. 170.  What is required is 

not perfection, but reasonableness.  As stated in Nikal, supra, at 
para. 110, “in . . . information and consultation the concept of 

reasonableness must come into play. . . . So long as every 
reasonable effort is made to inform and to consult, such efforts 
would suffice.”  The government is required to make reasonable 

efforts to inform and consult.  This suffices to discharge the duty. 

[63] Should the government misconceive the seriousness of the 

claim or impact of the infringement, this question of law would 
likely be judged by correctness.  Where the government is correct 
on these matters and acts on the appropriate standard, the decision 

will be set aside only if the government’s process is unreasonable.  
The focus, as discussed above, is not on the outcome, but on the 

process of consultation and accommodation. 

[101] Until the Supreme Court’s subsequent decision in Little Salmon, the above reference in 

Haida was consistently interpreted as meaning that the scope or extent of the duty to consult (its 

content) should be reviewed on the standard of correctness, whereas the adequacy of the process 

of consultation requires an analysis of the factual context and should be reviewed on a standard 
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of reasonableness (Katlodeeche at paras 126-127; Ka’a’Gee Tu First Nation v Canada (Attorney 

General), 2007 FC 763 at paras 92-93 [Ka’a’Gee Tu #1]). 

[102] As stated by Justice de Montigny in Ka’a’Gee Tu #2: 

[89] …A reviewing court owes very little deference to the 

decision-maker when determining whether the duty to consult is 
triggered or delineating the scope and extent of the duty in regard 
to legal and constitutional limits.  On the other hand, the question 

as to whether the Crown discharged its duty to consult and 
accommodate will be reviewable on the standard of 

reasonableness.   

(Also see Katlodeeche at paras 126-127). 

[103] In Little Salmon the Supreme Court addressed the standard of review as follows: 

[48] In exercising his discretion under the Yukon Lands Act and 
the Territorial Lands (Yukon) Act, the Director was required to 

respect legal and constitutional limits.  In establishing those limits 
no deference is owed to the Director.  The standard of review in 

that respect, including the adequacy of the consultation, is 
correctness.  A decision maker who proceeds on the basis of 
inadequate consultation errs in law.  Within the limits established 

by the law and the Constitution, however, the Director’s decision 
should be reviewed on a standard of reasonableness: Dunsmuir v. 

New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, and Canada 
(Citizenship and Immigration) v. Khosa, 2009 SCC 12, [2009] 1 
S.C.R. 339.  In other words, if there was adequate consultation, did 

the Director’s decision to approve the Paulsen grant, having regard 
to all the relevant considerations, fall within the range of 

reasonable outcomes? 

[Emphasis added]  

[104] In discussing the analysis of the adequacy of consultation, the Supreme Court stated, in 

part: 
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[72] The adequacy of the consultation was the subject of the 
First Nation’s cross-appeal.  The adequacy of what passed (or 

failed to pass) between the parties must be assessed in light of the 
role and function to be served by consultation on the facts of the 

case and whether that purpose was, on the facts, satisfied. 

[105] In Ekuanitshit FC, affirmed 2014 FCA 189, leave to appeal to SCC refused [2014] SCCA 

No 466, which also concerned the subject Project, this Court dealt with a challenge to the 

lawfulness of the March 12, 2012 Order in Council approving Canada’s Response to the JRP 

Report and the related Course of Action Decision.  In addressing the question of whether the 

Innu of Ekuanitshit had been properly consulted and accommodated, Justice Scott, relying on 

Haida, found that the consensus in the case law was that a question regarding the existence and 

content of the duty to consult is a legal question that attracts the standard of correctness.  On the 

other hand, a decision as to whether the efforts of the Crown satisfied its duty to consult in a 

particular situation involves assessing the facts of the case as against the content of the duty 

which is a mixed question of fact and law to be reviewed on the standard of reasonableness 

(Ekuanitshit FC at para 98). 

[106] The Federal Court of Appeal upheld Justice Scott’s decision.  It noted that its role in an 

appeal from a judicial review decision is to first determine whether the applications judge 

identified the appropriate standard of review, and then to determine whether it was applied 

correctly.  As to the issue of the duty to consult, the Federal Court of Appeal stated: 

[82] The judge noted in his reasons that issues relating to the 
existence and content of the duty to consult attract a standard of 
correctness. He further asserted that a decision as to whether the 

Crown met its duty to consult is reviewable on a reasonableness 
standard, as it is a mixed question of fact and law. In the present 

instance, the parties acknowledge that the Crown recognized its 
duty to consult from the outset. The issue is therefore not whether 
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the Crown has a duty to consult but rather whether the efforts of 
the Crown met the requirements of its duty to consult. As Justice 

Binnie writes in Beckman v. Little Salmon/Carmacks First Nation, 
2010 SCC 53, [2010] 3 S.C.R. 103 at paragraphs 48 and 77 [Little 

Salmon]: “the standard of review in that respect, including the 
adequacy of the consultation, is correctness”, but nonetheless it 
“must be assessed in light of the role and function to be served by 

consultation on the facts of the case and whether that purpose was, 
on the facts, satisfied”. 

[83] It is through that lens that the following issues will be 
examined. 

[note: the above reference by the Federal Court of Appeal to paragraph 77 of Little Salmon was 

likely intended to be to paragraph 72]  

[107] Although the Federal Court of Appeal refers to paragraph 48 of Little Salmon, which 

could be understood to suggest that the correctness standard applies when assessing whether the 

Crown’s efforts were adequate to meet its duty to consult, it did not state that Justice Scott erred 

in identifying the standard of review in that regard as one of reasonableness.  Its following 

analysis was primarily concerned with whether, on the facts of the case, the consultation process 

carried out to that point by Canada was adequate and proportionate both to the strength of the 

Innu claim and to the seriousness of the adverse impacts the contemplated government action 

would have on the claimed right.  The Court of Appeal found that Justice Scott did not err in 

finding that the Innu had been adequately consulted prior to the Order of the Governor-in-

Council being issued.  
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[108] In White River First Nation v Yukon (Minister of Energy, Mines and Resources), 2013 

YKSC 66 [White River], the Yukon Supreme Court referenced paragraphs 61 to 63 of Haida as 

well as paragraph 48 of Little Salmon and concluded: 

[92] The standard of review may be correctness if the issue 

relates to the legal and constitutional obligations of the Director, 
i.e., the existence and extent of the duty to consult and 

accommodate. On the other hand, the process of consultation, 
because it depends on the government’s reasonable efforts to 
inform and consult, is reviewed on a reasonableness standard. 

[109] The Alberta Court of Appeal in Cold Lake, leave to the SCC denied, also referred to 

Little Salmon and interpreted it as follows: 

[36] Parks submits that the reviewing judge erred in applying 

the correctness standard to the question of the adequacy of the 
consultation process and that both the consultation process and 
decision should be reviewed for reasonableness. 

[37] We agree. In Haida, the court held that the existence and 
extent of the duty to consult or accommodate (including the 

assessment of the seriousness of the claim and the extent of 
adverse impact) are questions of law, subject to review on a 
standard of correctness: at para 61. However, where these 

questions are infused with questions of fact or mixed fact and law, 
some deference to the initial adjudicator may be appropriate. With 

respect to the consultation process itself, “[w]hat is required is not 
perfection, but reasonableness”: at para 62. Chief Justice 
McLachlin said:  

Should the government misconceive the seriousness 
of the claim or impact of the infringement, this 

question of law would likely be judged by 
correctness. Where the government is correct on 
these matters and acts on the appropriate standard, 

the decision will be set aside only if the 
government’s process is unreasonable. The focus, as 

discussed above, is not on the outcome, but on the 
process of consultation and accommodation (at para 
63). 
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[38] This court followed this approach in Tsuu T’ina, stating 
that the questions of whether there is a duty to consult and the 

assessment of the scope of the duty are reviewed on a standard of 
correctness, with deference owed to any underlying findings of 

fact, while the consultation process is reviewed on a standard of 
reasonableness: paras 27-29. There has been the suggestion in 
recent case law that the Supreme Court in Beckman may have 

altered the standard of review for assessing the consultation 
process to correctness. The British Columbia Court of Appeal 

applied the correctness standard in reviewing the consultation 
process in Halalt First Nation v British Columbia (Minister of 
Environment), 2012 BCCA 472, [2013] 1 WWR 791. It agreed 

with the trial judge’s analysis that deference may be appropriate on 
findings of fact where there is a neutral tribunal assessing the 

consultation process. However, where the initial decision maker is 
a representative of the Crown and a party to the dispute, less 
deference is warranted. We note that this distinction has not been 

articulated by the Supreme Court and many other courts have 
concluded that the adequacy of the consultation process involves 

issues of mixed fact and law reviewable on a reasonableness 
standard: see Neskonlith Indian Band v Salmon Arm (City), 2012 
BCCA 379, 354 DLR (4th) 696, Long Plain First Nation v Canada 

(Attorney General), 2012 FC 1474 at para 65, [2013] 1 CNLR 184; 
Dene Tha’ First Nation v British Columbia (Minister of Energy 

and Mines), 2013 BCSC 977 at paras 103-08, West Moberly First 
Nations v British Columbia (Ministry of Energy, Mines and 
Petroleum Resources), 2011 BCCA 247, 333 DLR (4th) 31. 

[39] In our view, the duty to consult is described in very general 
terms and there is significant flexibility in how the duty is met. The 

Crown has discretion as to how it structures the consultation 
process. As noted by Garson JA (dissenting in the result) in West 
Moberly First Nations, the consultation process requires 

compromise, and compromise is a “difficult, if not impossible, 
thing to assess on a correctness standard”: at para 197. The 

assessment of the adequacy of consultation process will necessarily 
involve factual determinations and applications of the law to facts. 
This necessarily attracts some appellate deference. 

[40] Accordingly, we conclude that the standard of review 
applicable to both the issue of the adequacy of the consultation 

process and the final decision to end consultation and proceed with 
the project are to be reviewed on a standard of reasonableness. 
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[110] In West Moberly First Nations v British Columbia (Minister of Energy, Mines and 

Petroleum Resources), 2011 BCCA 247, leave to appeal to SCC refused, [2011] SCCA No 399 

[West Moberly], as referenced above in Cold Lake, the judgment of Chief Justice Finch, as he 

then was (separate reasons for judgment by Justices Hinkson and Garson) did not directly 

address the standard of review in relation to the scope of the duty to consult but did note that the 

question was whether the consultation process was reasonable (para 141).  He also stated that “A 

consultation that proceeds on a misunderstanding of the Treaty, or a mischaracterization of the 

rights that the Treaty protects, is a consultation based on an error of law, and cannot therefore be 

considered reasonable” (para 151).  Justice Hinkson, in concurring reasons, accepted that the 

appropriate standard of review in consultation cases for the Crown’s assessment of the extent of 

its duty to consult is correctness, and that the appropriate standard of review for assessing the 

process adopted for a particular consultation and the results of that process is that of 

reasonableness (para 174).  In dissenting reasons, Justice Garson addressed the standard of 

review and, in particular, paragraphs 48 of Little Salmon and 61–63 of Haida.  She was of the 

view that Little Salmon’s adoption of a higher standard was attributable to the fact that the case 

concerned the construction of a modern, comprehensive treaty and distinguished it on that basis. 

 She then stated: 

[196] Thus, I would apply a reasonableness standard to the 
question of the adequacy of the consultation where the historical 
treaty does not provide the degree of specificity necessary to 

ascertain the “correct” process. 

[197] As was held in Rio Tinto Alcan Inc. v. Carrier Sekani 

Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 650, at para. 74, 
“[c]onsultation itself is not a question of law, but a distinct 
constitutional process requiring powers to effect compromise and 

do whatever is necessary to achieve reconciliation of divergent 
Crown and Aboriginal interests”. Compromise is a difficult, if not 

impossible, thing to assess on a correctness standard. 
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[198] In summary, the Crown’s determination of the scope and 
extent of its duty to consult must be assessed on a correctness 

standard. But the third Taku question, as to the adequacy of the 
consultation and the outcome of the process, must be assessed on a 

reasonableness standard as those questions are either questions of 
fact or mixed fact and law. The consultation process must also 
meet the administrative law standards of procedural fairness. 

[111] Whether Little Salmon altered the standard of review was also addressed in Dene Tha’ 

First Nation v British Columbia (Minister of Energy and Mines), 2013 BCSC 977.  There Justice 

Grauer of the British Columbia Supreme Court recited paragraphs 61-63 of Haida, noting that 

therein the Supreme Court had explained that the standard to be applied to consultation decisions 

is bifurcated.  He then noted that this approach was followed by Justice Neilson of the British 

Columbia Supreme Court (as she then was) in Wii’litswx v British Columbia (Minister of 

Forests), 2008 BCSC 1139 at paras 15-16.  

[112] He next referred to West Moberly, noting that it too involved Treaty 8 rights, and the 

three separate judgments of the members of the British Columbia Court of Appeal concerning 

the standard of review.  At this stage Justice Grauer stated the following: 

[104] I pause, respectfully, to add my own comments to those of 

Garson J.A. concerning the conundrum posed by Justice Binnie's 
choice of words in the Beckman decision when he stated that "a 

decision maker who proceeds on the basis of inadequate 
consultation errs in law".  At first glance, this seems inconsistent 
with previous statements by the Supreme Court in cases such as 

Haida Nation and Taku River.  

[105] I have already reviewed how, as discussed in Haida Nation, 

the standard of review of the question of scope and extent of duty 
can move from correctness towards reasonableness depending on 
the extent to which the decision inextricably combined questions 

of fact and law.  In Beckman, it seems to me, as in the judgment of 
Finch C.J.B.C. in West Moberly First Nations, we have a hint that 

the real question comes down to the adequacy of the consultation 
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process which will itself, to an extent, determine the correctness of 
the scope.  In other words, if the process did not accomplish a 

reasonable result, then it was probably carried out pursuant to an 
incorrect assessment of its proper scope.  

[106] One of the distinguishing features of this case is that, from 
at least the Crown's perspective, the consultation process is fluid 
and ongoing.  From the perspective of the DTFN, however, that 

cannot cure the fact that it started out on the wrong foot because of 
a scope assessment that was wrong in law, judged on the 

correctness standard. 

[107] It is, however, clear to me from the evidence that the 
Crown's determination of the extent and scope of its duty to 

consult was inextricably bound up with its assessment of the 
underlying question of the direct and potential impact of the 21 

tenure sales on the DTFN’s treaty rights in the Key Response Area. 
 This question turns on factual analyses, as indicated in the 
competing impact/disturbance reports.  Thus, as suggested above, 

the issue of the scope and extent of the duty to consult in this case 
is intertwined with the issue of the adequacy of the consultation.  

[108] Whether a duty to consult and, if indicated, to 
accommodate existed is clearly a question of law, and was never in 
doubt in this case.  Not only did the Crown acknowledge the 

existence of such a duty throughout, but the Crown had also 
entered into a Consultation Agreement with the DTFN aimed at 

covering the very sort of situation that arose.  But when it comes to 
the Crown's assessment of the scope and extent of that duty, I 
conclude that in the circumstances of this case, the "correctness" of 

the Crown's assessment depends upon the "reasonableness" of that 
assessment's underpinning.  We have a question of mixed law and 

fact so the standard, in effect, becomes one of reasonableness as 
noted in the passage from Haida Nation quoted above. 

[113] It is clear from the above jurisprudence that the existence and extent of the duty to 

consult or accommodate is to be assessed on the correctness standard.  However, even there, 

where the extent of the duty is premised on an assessment of the facts, deference may be owed 

and the standard of review is likely to be reasonableness (Haida at para 61). 
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[114] As to the adequacy of the process, based on Haida, Ekuanitshit FCA, White River and 

Cold Lake, I am not convinced that Little Salmon was intended to alter, in every case, the 

standard of review with respect to the question of whether the Crown adequately consulted and 

accommodated to one of correctness.  

[115] In determining the extent of the duty to consult, the Crown is obliged to identify the 

applicable legal and constitutional limits, such as the specific treaty rights, legislative rights, 

common law rights and the administrative and constitutional law applicable to that case.  That is, 

the Crown must correctly identify the legal parameters of the content of the duty to consult in 

order to also properly identify what will comprise adequate consultation.  To proceed without 

having done so would be an error of law.  However, if those parameters are correctly identified, 

then the adequacy of the subsequent process of consultation employed would remain a question 

of reasonableness.  This view can be seen as consistent with both Haida and Little Salmon. 

[116] For example, a modern treaty by its terms may specify all, or certain aspects of, the 

consultation required, including participation in an identified environmental assessment process. 

 Should the Crown fail to comply with those consultation requirements by not participating then 

it would have breached its duty to consult and, necessarily, would also have failed to identify and 

implement an adequate process of consultation in that regard.  To proceed on that basis would be 

an error of law.  However, if the Crown correctly identified the prevailing legal parameters, then 

the adequacy of the consultation process would be reviewed on the reasonableness standard.  
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[117] As noted in Cold Lake, quoting Justice Garson in West Moberly, “the consultation 

process requires compromise, and compromise is a “difficult, if not impossible, thing to assess 

on a correctness standard”” (para 39).  

[118] I would also note that subsequent decisions of this Court and of the British Columbia 

Court of Appeal have held that the standard of review for the adequacy of consultation and 

accommodation is reasonableness (Adam v Canada (Minister of Citizenship and Immigration), 

2014 FC 1185 at paras 65-66, 87 [Adam]; Da’naxda’xw/Awaetlala First Nation v British 

Columbia Hydro and Power Authority, 2015 BCSC 16 at para 229). 

[119] Where the standard of review is correctness, as is the case with respect to the extent of 

the duty, no deference is owed to the Crown (Dunsmuir at para 34; Little Salmon at para 48). 

[120] Where the standard of review is reasonableness, as is the case with respect to  the 

adequacy of the consultation and accommodation, this Court’s review is concerned with the 

existence of justification, transparency and intelligibility within the decision making process.  It 

is also concerned with whether the decision falls within a range of possible, acceptable outcomes 

which are defensible in respect of the facts and the law (Dunsmuir at paras 47-48; Canada 

(Minister of Citizenship and Immigration) v Khosa, 2009 SCC 12 at para 59).  As stated by 

Justice de Montigny in Ka’a’Gee Tu #2, perfection is not required when assessing the conduct of 

Crown officials.  If reasonable efforts have been made to consult and accommodate and the 

result is within the range of possible, acceptable outcomes which are defensible in respect of the 
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facts and the law, there will be no justification to intervene.  Further, the focus should not be on 

the outcome but rather on the process of consultation and accommodation (paras 90-92).   

Issue 2: What was the Content of the Duty to Consult and Accommodate, More 

Specifically:  

A. Does the Agreement Exhaustively Define the Crown’s Duty to Consult? 

B. What was the Scope and Extent of the Duty to Consult and of any Duty 

to Accommodate in this Case? 

A. Does the Agreement Exhaustively Define the Crown’s Duty to Consult? 

Applicant’s Submissions 

[121] The Applicant submits that the consultation obligations under the Agreement do not 

exhaustively define Canada’s duty to consult.  Rather, Canada has an additional duty to consult 

based on the honour of the Crown, pursuant to s 35 of the Constitution Act, 1982.  Thus, 

Canada’s treaty obligations are to be interpreted consistently with the honour of the Crown 

(Little Salmon at paras 61-62).  Both the honour of the Crown and Chapter 11 of the Agreement 

require the Crown to act in a manner that accomplishes the intended purposes of the Agreement 

(Manitoba Metis Federation Inc v Canada (Attorney General), 2013 SCC 14 at para 73 

[Manitoba Metis]).  When the effects and impacts on rights are significant, deeper consultation is 

required and accommodation may be required (Haida at para 47). 
20

15
 F

C
 4

92
 (

C
an

LI
I)



 

 

Page: 58 

Canada’s Submissions 

[122] Canada submits that the source and content of the duty in this case is delineated by the 

Agreement, as negotiated and agreed between the parties (Little Salmon at para 67).  By its 

terms, the Agreement requires the Respondent to consult prior to issuing the Authorization (s 

11.6.2), and “consult” is defined in s 1.1.1.  Canada submits that a similar definition applied in 

Little Salmon and that there the Supreme Court of Canada found that the duty to consult was at 

the low end of the spectrum (Little Salmon at paras 57, 74, 79). 

Nalcor’s Submissions 

[123] Nalcor submits that since a process of consultation has been incorporated into the 

Agreement, the Crown’s consultation obligations with respect to the Project are governed by 

Chapters 1 and 11 of the Agreement and that there is no additional duty to consult based on the 

honour of the Crown or otherwise.  Contrary to the Applicant’s reading of Little Salmon, the 

Supreme Court of Canada did not find an “additional duty” there; it merely identified the source 

of the duty.  Further, unlike in Little Salmon, there is no need to identify the source of the duty 

here as the Agreement expressly states this (Little Salmon at paras 54, 58-67, 72-75).  Finally, 

there is no need to invoke the honour of the Crown as an interpretive tool, as the parties 

expressly agreed that consultation was required prior to a federal decision to issue an 

authorization, and the definition of “consult” in the Agreement contains sufficient flexibility to 

allow for consultation in various circumstances (Agreement, s 11.6.2; Little Salmon at para 67). 
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Analysis 

[124] In this matter, there is no dispute that the Crown had a duty to consult the Applicant with 

respect to the Project.  There is also no dispute that the Agreement is a modern comprehensive 

land claims agreement which is a treaty as contemplated by s 35(3) of the Constitution Act, 1982 

(Little Salmon at para 62). 

[125] In terms of general principles, the jurisprudence has established that the Crown’s duty to 

consult with Aboriginal peoples and accommodate their interests is grounded in the honour of 

the Crown which is always at stake when dealing with Aboriginal peoples (Haida at para 16).  

The honour of the Crown also infuses treaty making and treaty interpretation (Haida at para 19; 

Ka’a’Gee Tu #2 at para 94) and requires the Crown to act in a way that accomplishes the 

intended purposes of treaty and statutory grants to Aboriginal peoples (Manitoba Metis at para 

73).  Even though consultation may be shaped by agreement of the parties, the Crown cannot 

contract out of its duty of honourable dealings with Aboriginal peoples (Little Salmon at para 

61).  However, the duty that flows from the honour of the Crown varies with the situation in 

which it is engaged, and what constitutes honourable conduct will vary with the circumstances 

(Manitoba Metis at paras 73-74).  And, although the concept of the duty to consult is a valuable 

adjunct to the honour of the Crown, it plays a supporting role and should not be viewed 

independently from its purpose (Little Salmon at para 44).   

[126] The duty to consult in the context of a modern land claim treaty was addressed by the 

Supreme Court of Canada in Little Salmon.  There the Yukon territorial government approved a 
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grant of 65 hectares of surrendered land to a resident.  The plot formed part of the applicant’s 

traditional territory, to which the applicant’s members had an express treaty right to hunt and fish 

for subsistence.  The treaty contemplated that the government could take up surrendered land 

from time to time for other purposes, including agriculture.   

[127] The applicants contended that in considering the grant, the government had proceeded 

without proper consultation and without proper regard to their concerns.  Conversely, the 

territorial government took the position that no consultation was required as the treaty was a 

complete code.  While the treaty referred to consultation in over 60 different places, a land grant 

application was not one of them.  The territorial government therefore contended that, where not 

specifically included in the treaty, the duty to consult was excluded. 

[128] The Supreme Court of Canada was unanimous in the result that the Crown had met its 

duty to consult, but was split on the source of that duty.  Justice Binnie, writing for the majority, 

did not accept the territorial government’s argument that the treaty was a “complete code” and 

that the absence of a treaty obligation to consult before granting land meant that such an 

obligation was excluded by negative inference (paras 52, 55, 59-62).  Rather, he was of the view 

that the duty to consult is derived from the honour of the Crown, which applies independently of 

the treaty (para 52).  Further, he held that, given the procedural gap in the treaty, the First Nation 

was correct “in calling in aid the duty of consultation in putting together an appropriate 

procedural framework” (para 38).   
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[129] As to the territorial government’s position that the procedural gap in the case of land 

grants precluded consultation as an implied term of the treaty, Justice Binnie stated:  

[61] I think this argument is unpersuasive.  The duty to consult 
is treated in the jurisprudence as a means (in appropriate 
circumstances) of upholding the honour of the Crown.  

Consultation can be shaped by agreement of the parties, but the 
Crown cannot contract out of its duty of honourable dealing with 

Aboriginal people.  As held in Haida Nation and affirmed in 
Mikisew Cree, it is a doctrine that applies independently of the 
expressed or implied intention of the parties. 

[130] Thus, Justice Binnie found that, because there was a procedural gap in the treaty as its 

provisions did not govern the process for agricultural grants at that time, consultation was 

necessary to uphold the honour of the Crown.  The duty to consult was, therefore, imposed as a 

matter of law (para 62).  However, he also found that the First Nation went too far in seeking to 

impose on the territorial government the substantive right of accommodation in addition to the 

procedural protection of consultation, as nothing in the treaty or surrounding circumstances gave 

rise to a requirement of accommodation in that case (paras 14-15, 82). 

[131] Also of note in Little Salmon is the approach taken by the majority to modern treaties.  

Justice Binnie noted that, unlike their historical counterparts, the modern comprehensive treaty is 

the product of lengthy negotiations between well resourced and sophisticated parties (para 9).  

Further:   

[12] The increased detail and sophistication of modern treaties 

represents a quantum leap beyond the pre-Confederation historical 
treaties such as the 1760-61 Treaty at issue in R. v. Marshall, 
[1999] 3 S.C.R. 456, and post-Confederation treaties such as 

Treaty No. 8 (1899) at issue in R. v. Badger, [1996] 1 S.C.R. 771, 
and Mikisew Cree First Nation v. Canada (Minister of Canadian 

Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388.  The historical 
treaties were typically expressed in lofty terms of high generality 
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and were often ambiguous.  The courts were obliged to resort to 
general principles (such as the honour of the Crown) to fill the 

gaps and achieve a fair outcome.  Modern comprehensive land 
claim agreements, on the other hand, starting perhaps with the 

James Bay and Northern Québec Agreement (1975), while still to 
be interpreted and applied in a manner that upholds the honour of 
the Crown, were nevertheless intended to create some precision 

around property and governance rights and obligations.  Instead of 
ad hoc remedies to smooth the way to reconciliation, the modern 

treaties are designed to place Aboriginal and non-Aboriginal 
relations in the mainstream legal system with its advantages of 
continuity, transparency, and predictability.  It is up to the parties, 

when treaty issues arise, to act diligently to advance their 
respective interests.  Good government requires that decisions be 

taken in a timely way.  To the extent the Yukon territorial 
government argues that the Yukon treaties represent a new 
departure and not just an elaboration of the status quo, I think it is 

correct.  However, as the trial judge Veale J. aptly remarked, the 
new departure represents but a step — albeit a very important step 

— in the long journey of reconciliation (para. 69). 

[132] In addition to finding that modern treaties are intended to create some precision around 

property and governance rights and obligations, while still to be interpreted and applied in a 

manner that upholds the honour of the Crown, Justice Binnie restated at several junctures that the 

consultation can be shaped by the agreement of the parties, as set out in paragraph 61 of that 

decision, and the significance of this:  

[46] …And the content of meaningful consultation “appropriate 
to the circumstances” will be shaped, and in some cases 

determined, by the terms of the modern land claims agreement.  
Indeed, the parties themselves may decide therein to exclude 
consultation altogether in defined situations and the decision to do 

so would be upheld by the courts where this outcome would be 
consistent with the maintenance of the honour of the Crown. 

[…] 

[54] The difference between the LSCFN Treaty and Treaty No. 
8 is not simply that the former is a “modern comprehensive treaty” 

and the latter is more than a century old.  Today’s modern treaty 
will become tomorrow’s historic treaty.  The distinction lies in the 
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relative precision and sophistication of the modern document.  
Where adequately resourced and professionally represented parties 

have sought to order their own affairs, and have given shape to the 
duty to consult by incorporating consultation procedures into a 

treaty, their efforts should be encouraged and, subject to such 
constitutional limitations as the honour of the Crown, the Court 
should strive to respect their handiwork: Quebec (Attorney 

General) v. Moses, 2010 SCC 17, [2010] 1 S.C.R. 557. 

[…]  

[67] When a modern treaty has been concluded, the first step is 
to look at its provisions and try to determine the parties’ respective 
obligations, and whether there is some form of consultation 

provided for in the treaty itself.  If a process of consultation has 
been established in the treaty, the scope of the duty to consult will 

be shaped by its provisions. 

[…]  

[69] However, as stated, the duty to consult is not a “collateral 

agreement or condition”.  The LSCFN Treaty is the “entire 
agreement”, but it does not exist in isolation.  The duty to consult 

is imposed as a matter of law, irrespective of the parties’ 
“agreement”.  It does not “affect” the agreement itself.  It is simply 
part of the essential legal framework within which the treaty is to 

be interpreted and performed. 

[133] In concurring reasons, Justice Deschamps (writing for herself and Justice Lebel) agreed 

that the appeal and cross appeal should be dismissed but for different reasons than those of the 

majority.  She found that there was no gap in the treaty and that, because of this, there was no 

need to resort to a duty outside the treaty.  She also disagreed with the majority that the common 

law constitutional duty to consult applies in every case, even where there is no gap.  Instead, it 

was her view that the common law constitutional duty to consult applies to the parties to a treaty 

only if they have said nothing about consultation in respect of the right the Crown seeks to 

exercise under the treaty (para 94, also see paras 118, 203-204). 
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[134] In my view, Little Salmon stands for the proposition that when a modern day land claim 

treaty is in place, the starting point for any analysis of the duty to consult will always be the text 

of the agreement.  Where its terms address the duty to consult in a given situation, then the scope 

of that duty will primarily, if not exclusively, be shaped by those terms.  If the agreement is 

silent on the duty to consult in that situation, or there is a procedural gap, then pursuant to the 

honour of the Crown, a duty to consult will still arise at law.  Further, even if the terms of the 

agreement speak to the duty to consult, because it is also imposed as a matter of law in every 

case, it is part of the essential legal framework within which the treaty is to be interpreted and 

performed.  

[135] I also take this to mean that, if necessary, the honour of the Crown and adjunct duty to 

consult may be used as interpretive tools when considering consultation provisions found in a 

modern treaty.  As such, I do not understand that there is an additional or parallel duty owed in 

such circumstances. 

[136] My understanding is also consistent with that of Dwight G. Newman, who has stated that 

both the majority and the concurring judgments in Little Salmon appear “attentive to text as a 

dominant feature in modern treaty interpretation”.  Further, that: 

Although for the majority the duty to consult can continue to 

operate as a parameter outside the treaty if there are areas in which 
the treaty leaves differences of interpretation, [paras 62, 69] the 

text of a detailed treaty will nonetheless take priority in defining 
when the duty to consult applies. 

[…] 

[A]ll the judges have come to agreement that modern treaties are to 
be approached in a manner suited to their detailed negotiated text, 

that approaching them with deep attention to text is the primary 
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means of interpreting them to achieve their purposes, and that 
failing to approach them in this way undermines processes of 

reconciliation underway in various ongoing negotiations. Modern 
treaty interpretation is fundamentally different from the approaches 

the Court has taken to historical treaty interpretation. 

(Dwight Newman, “Contractual and Covenantal Conceptions of 
Modern Treaty Interpretation” (2011), 54 SCLR (2d) 475 at 481-

483). 

[137] In my view this interpretation is also in keeping with and is supported by the Quebec 

Court of Appeal’s decision in Makivik v Quebec, 2014 QCCA 1455 [Makivik], in which the 

Court of Appeal respected the terms of the treaty as the primary source of the duty to consult, but 

interpreted the treaty in accordance with constitutional duties and the honour of the Crown.  

Specifically, it found that the Minister’s constitutional duty to consult with an open mind applied 

to any consultation prescribed by the treaty, such that his failure to comply with an outlined 

process, based on his belief that it would not change the ultimate result, was not purely a 

procedural irregularity but was a breach of the honour of the Crown through a failure to consult 

with an open mind, and therefore a breach of the provisions of the treaty.  In effect, the Court of 

Appeal focused on the contractual certainty principles from Little Salmon while recognizing that 

the general common law constitutional principles concerning the duty to consult are the 

underlying and, therefore, can be the interpretive framework of the duty prescribed by the treaty.  

[138] In summary, as stated in Little Salmon, where adequately resourced and professionally 

represented parties have given shape to the duty to consult by incorporating consultation 

procedures into a treaty, their efforts should be encouraged and, subject to such constitutional 

limits as the honour of the Crown, the Courts should strive to respect those efforts (Little Salmon 

at para 54).  This may even include circumstances where the parties themselves decide to 
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exclude consultation entirely which could be an acceptable outcome so long as, in the prevailing 

circumstances, it was also consistent with the maintenance of the honour of the Crown (Little 

Salmon at para 46).   

[139] In my view, this means that the existence of consultation provisions within a modern day 

treaty, as in this case, will require that the Court first and foremost look to the text of those 

provisions to assess where a duty is owed, and the scope of that duty, i.e. the content of 

meaningful consultation appropriate to the circumstances.  If necessary to interpret the text, or if 

the text is silent in some area, the Court can apply the common law principles concerning the 

duty to consult as they will, in either event, be underlying by way of the honour of the Crown.  

Thus, in that context, a treaty may perhaps never “exhaustively” define the Crown’s duty to 

consult.  However, in each case the extent, if any, to which reference must be made to the 

underlying principles concerning the duty to consult, will be fact driven.  In this case, while s 

2.11.1(b) of the Agreement states that it exhaustively sets out the rights in Canada of Inuit that 

are recognized and affirmed by s 35 of the Constitution Act, 1982, I do not understand this to 

preclude reference to the common law constitutional duty to consult if necessary to interpret the 

text or where there is a gap therein.  

B. What was the Scope and Extent of the Duty to Consult and Accommodate in this Case? 

Applicant’s Position  

[140] The Applicant submits that the Agreement’s provisions for federal EAs treat both 

“projects” and “undertakings”, as those terms are defined in the Agreement, in the same way.  
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Canada was required to consult with the Applicant about environmental effects in both cases as 

well as about the best way to achieve meaningful participation by the Applicant in the EA 

process, to supply the Applicant with the results of the EA and to consult with it before taking 

any action that would allow the Project to proceed or making a decision to issue a permit or other 

authorization (Agreement, ss 11.6.1, 11.6.2, 11.6.3 and 11.7).   

[141] With respect to the duty to provide full and fair consideration to views presented by the 

party being consulted, the Applicant submits that the content of the duty will depend on the 

context, including the nature of the project or undertaking and the rights and interests affected.  

In this case, the obligation to accommodate inherent in “deep” consultation, as referred to in 

Haida, was engaged.  This is because the Project was reasonably expected to have impacts in the 

LISA or on Inuit rights under the Agreement.  Labrador Inuit rights and territory will likely be 

adversely impacted by increased mercury levels, Inuit are largely powerless to prevent or 

mitigate this, the consequences could be severe and incapable of remediation, and the fear of 

mercury contamination is well-founded.  Specifically, Inuit subsistence rights are recognized by 

the Agreement, yet the sole mitigation measure in the event of methylmercury contamination, 

consumption advisories, is not truly mitigation as it does not protect the right.  Accommodation 

was required. 

[142] The Applicant submits that in the specific circumstances of this case, as part of the duty 

to consult, Canada had an ongoing requirement to inform and discuss plans with the Applicant 

prior to acting.  Further, that the Agreement sets out specific consultation requirements which 

cannot be delegated.  The fact that the Applicant participated in the JRP hearings did not relieve 
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Canada of the duty to consult and to provide meaningful consultation and accommodation.  

Further, Canada incorrectly assumed that if it acted in accordance with the federal and provincial 

protocols it would fulfill its duties under s 11.6 of the Agreement. 

Canada’s Position 

[143] Canada submits that the source and content of the duty to consult the Applicant in the 

context of the Project is delineated by the Agreement as negotiated and agreed to by the parties.  

The content of the duty to consult falls in the mid-range of the consultation spectrum, more than 

low end consultation but significantly less than the deep consultation asserted by the Applicant 

(White River at para 98).  The provisions of the Agreement shape the duty to consult in this case 

(Little Salmon at para 67; Agreement, ss 1.1.1, 11.6.2).  Canada submits that a similar definition 

of “consult” applied in Little Salmon and that there the Supreme Court of Canada found that the 

duty to consult was at the low end of the spectrum (Little Salmon at paras 57, 74, 79). 

[144] Canada acknowledges that the potential for an impact on the Applicant in this case would 

be more significant than that in Little Salmon, but submits that this factor does not lead to a 

requirement of deep consultation because the impacts on the Applicant are uncertain, indirect 

and contingent.  As found by the JRP, there is a chance that fish and seal consumption advisories 

may be required if methylmercury levels rise beyond safe levels in Lake Melville.  Should such 

advisories be issued, it would adversely affect seal hunting and fishing in Lake Melville.  

Further, as the Muskrat Falls dam and reservoir will not be constructed or operated within the 

LISA (i.e. it is an “undertaking” according to the Agreement), it has less exacting procedural 
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requirements than if it were constructed or operated therein (i.e. if it were a “project” under the 

Agreement), also pointing to a lower level of consultation.   

[145] Canada also submits that the mid-range consultation requirement of the Agreement is 

consistent with other situations where a mid-range duty to consult has been found, such as in 

Yellowknives Dene First Nation v Canada (Minister of Aboriginal Affairs and Northern 

Development), 2013 FC 1118 (at para 59), Cold Lake (at para 33) and Katlodeeche (at para 95).  

The scope of consultation in the mid-range includes adequate notice of the matter to be decided, 

an opportunity to discuss with decision-makers the potential adverse impacts of the decision and 

how those impacts might be mitigated, and a requirement that the decision-maker take the 

expressed concerns into account in making its decision (Katlodeeche at para 95). 

[146] Canada submits that the Applicant’s current position on the scope of consultation 

respecting the Project is not supported by the Agreement and is also contradicted by past 

positions taken by the Applicant within the process. 

Nalcor’s Position 

[147] Nalcor submits that modern day comprehensive treaties are to be interpreted generously 

and within the context of the written terms of the treaty text ((Quebec (Attorney General) v 

Moses, 2010 SCC 17 at para 12; Little Salmon at para 10). 

[148] Like Canada, Nalcor submits that the Project is an “undertaking” as defined by the 

Agreement.  As such, the EA obligations differ and the Applicant is entitled to less jurisdiction, 
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control and engagement than if it were a “project” (s 11.6.2).  Therefore, consultation at the low 

end of the spectrum is required. 

[149] To the extent that Nalcor is required to respond to a challenge to Canada’s Response, the 

Course of Action Decision and the Authorization, Nalcor submits that ss 11.2.8, 11.2.9, and 

11.6.1 to 11.6.6 of the Agreement apply. 

[150] Further, there is no authority for the Applicant’s assertion that the proper procedure 

pursuant to s 11.6.2 required Canada to provide the Applicant with a draft preliminary decision 

on Canada’s Response and the Course of Action Decision for review and comment. 

[151] Nalcor submits that a duty to accommodate may be triggered where the proposed Crown 

action is likely to infringe Aboriginal rights.  This does not mean that the Aboriginal groups have 

a veto over the proposed Crown action, nor that the Crown has a duty to reach an 

accommodation agreement.  This also does not guarantee the Aboriginal group the outcome it 

desires.  It simply requires the Crown to balance the Aboriginal concerns and interests 

reasonably with competing interests.  Additionally, Aboriginal groups must be flexible and 

reasonable when discussing accommodation options (Haida at paras 47-50, 62-63; Mikisew Cree 

First Nation v Canada (Minister of Canadian Heritage), 2005 SCC 69 at para 66 [Mikisew 

Cree]; Taku River at para 2; Native Council of Nova Scotia v Canada v Canada (Attorney 

General), 2007 FC 45 at para 60, aff’d 2008 FCA 113 [Native Council of Nova Scotia]; 

Kwicksutaineuk Ah-Kwa-Mish First Nation v Canada (Attorney General), 2012 FC 517 at para 

124 [Kwicksutaineuk]).  

20
15

 F
C

 4
92

 (
C

an
LI

I)



 

 

Page: 71 

Analysis 

(i) The Agreement 

[152] As set out above, the starting point for an analysis of the content of the duty to consult in 

this case is the text of the Agreement.  Accordingly, the relevant provisions are set out below: 

1.1.1 In the Agreement, unless otherwise provided: 

“Consult” means to provide: 

(a) to the Person being consulted, notice of a matter to be 

decided in sufficient form and detail to allow that Person to 
prepare its views on the matter; 

(b) a reasonable period of time in which the Person being 

consulted may prepare its views on the matter, and an 
opportunity to present its views to the Person obliged to 

consult; and 

(c) full and fair consideration by the Person obliged to consult 
of any views presented; 

… 

“Environmental Assessment” means: 

(a) an assessment of the Environmental Effects of a proposed 
undertaking, project, work or activity in Labrador Inuit 
Lands that is conducted in accordance with Inuit Laws 

made under part 11.3; 

(b) an assessment of the Environmental Effects of a Project or 

Undertaking that is conducted under the Canadian 
Environmental Assessment Act; 

(c) an assessment of the Environmental Effects of a Project or 

Undertaking that is conducted under the Environmental 
Protection Act; or 

(d) an assessment that is conducted under two or more Laws 
referred to in clauses (a), (b) and (c); 
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“Environmental Effect” means, in respect of a proposed 
undertaking, project, work or activity: 

(a) any change that the proposed undertaking, project, work or 
activity may cause in the Environment, including any 

change to health and socio-economic conditions, to physical 
and cultural heritage, to the current use of lands and 
resources for traditional purposes by aboriginal individuals, 

or to any structure, site or thing that is of historical, 
archaeological, palaeontological or architectural 

significance; and 

(b) any change to the proposed undertaking, project, work or 
activity that may be caused by the Environment, 

whether the changes occur within or outside Canada; 

… 

"Project" means any undertaking, project, work or activity 
proposed to be located or carried out in the Labrador Inuit 
Settlement Area that requires an Environmental Assessment; 

… 

“Undertaking” means any undertaking, project, work or activity 

proposed to be located or carried out outside the Labrador Inuit 
Settlement Area that requires an Environmental Assessment under 
the Canadian Environmental Assessment Act or the Environmental 

Protection Act; 

… 

2.11.1 The Agreement: 

(a) constitutes the full and final settlement of the aboriginal 
rights of Inuit in Canada; and 

(c) exhaustively sets out the rights in Canada of Inuit that are 
recognized and affirmed by section 35 of the Constitution 

Act, 1982. 

… 

CHAPTER 11:  ENVIRONMENTAL ASSESSMENT 

11.1.1 In this chapter: 
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“Authority” means a federal or Provincial authority, or both, as 
the case may be, including a Minister, responsible for taking an 

action or making a decision pursuant to the Canadian 
Environmental Assessment Act or the Environmental Protections 

Act; 

… 

Part 11.2 General 

11.2.7 When an Authority receives a registration document or an 
application for a Project or an application for a permit, licence or 

authorization in relation to a Project and the Project, in the opinion 
of the Authority, may reasonably be expected to have adverse 
Environmental Effects, the Authority shall give: 

(a) timely written notice of the Project and shall provide 
relevant available information on the Project and the 

potential adverse Environmental Effects to the Nunatsiavut 
Government; and 

(b) written notice of the Project to the other Authority. 

11.2.8 When an Authority receives a registration document or an 
application for an Undertaking or an application for a permit, 

licence or authorization in relation to an Undertaking and the 
Undertaking, in the opinion of the Authority, may reasonably be 
expected to have adverse Environmental Effects in the Labrador 

Inuit Settlement Area, the Authority shall give timely written 
notice of the Undertaking and shall provide relevant available 

information on the Undertaking and the potential adverse 
Environmental Effects to the Nunatsiavut Government. 

... 

Part 11.6 Federal Environmental Assessment Process 

11.6.1 If, in the opinion of a federal Authority, a Project or an 

Undertaking that is subject to the Canadian Environmental 
Assessment Act may reasonably be expected to have adverse 
Environmental Effects in the Labrador Inuit Settlement Area or 

adverse effects on Inuit rights under the Agreement, the Authority 
shall, in addition to providing the notice and information required 

under sections 11.2.7 and 11.2.8, ensure that the Nunatsiavut 
Government: 

(a) is Consulted about the Environmental Effects of the Project 

or Undertaking;  
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(b) is Consulted about the best way to achieve meaningful 
participation of Inuit in the Environmental Assessment; and 

(c) receives the report generated as a result of the 
Environmental Assessment including, where applicable, the 

rationale, conclusions, and recommendations of the official, 
mediator or review panel that carried out the Environmental 
Assessment. 

11.6.2 A federal Authority shall Consult the Nunatsiavut 
Government before taking any action that would allow a Project or 

Undertaking referred to in section 11.6.1 to proceed or making a 
decision to issue a permit, licence, funding, or other authorization 
in relation to the Project or Undertaking. 

11.6.3 If Canada refers a Project or Undertaking referred to in 
section 11.6.1 to a review panel under the Canadian 

Environmental Assessment Act: 

(a) in the case of a Project, at least one member of the review 
panel shall be a nominee of the Nunatsiavut Government; 

and 

(b) in the case of an Undertaking, the members of the review 

panel shall be selected from a list that includes candidates 
nominated by the Nunatsiavut Government. 

… 

11.6.5 The Nunatsiavut Government shall, in addition to its 
functions and duties in relation to the matters referred to in part 

11.2 and sections 11.6.1 and 11.6.2 with respect to public reviews, 
be entitled to make representations to the mediator or review panel. 

11.6.6 Upon completion of the mediation or of the hearings of the 

review panel, the mediator or review panel shall prepare and 
submit a report to the relevant Authorities and the Nunatsiavut 

Government which shall include, but shall not be limited to: 

(a) a description of the Environmental Assessment process, 
including provisions for public participation; 

(b) a summary of any comments and recommendations from 
the public; and 

(c) the rationale, conclusions, recommendations and where 
applicable, Mitigation measures and Follow-up Program 
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requirements recommended by the mediator or review 
panel. 

Part 11.7 Monitoring 

11.7.1 If a Project or an Undertaking that may reasonably be 

expected to have adverse Environmental Effects in the Labrador 
Inuit Settlement Area is allowed to proceed subject to a permit, 
licence or other authorization containing conditions that require 

Mitigation measures, the Nunatsiavut Government and the relevant 
Authorities, within their respective jurisdictions, shall: 

(a) coordinate their responsibilities for Follow-up Programs to 
the extent possible; and  

(b) in the exercise of their powers or the performance 

of their duties and functions, ensure that any Mitigation 
measures that they consider to be appropriate are 

implemented. 

[153] Chapter 4 of the Agreement defines the LISA and the LIL, the latter being a number of 

specified areas located within the LISA, as well as Inuit rights attached to both.  

[154] The Project is an “undertaking” as defined by the Agreement because it is an 

undertaking, project, work or activity proposed to be located or carried out outside the LISA that 

requires an EA under the CEAA.  It is not a “project”, as that term is defined by the Agreement, 

as it is not located or carried out in the LISA.   

[155] Part 11.6 deals with the federal EA process for a “project” or an “undertaking” that is 

subject to the CEAA and may reasonably be expected to have adverse Environmental Effects in 

the LISA or adverse effects on Inuit rights under the Agreement.  Pursuant to Chapter 12 of the 

Agreement, that would include areas outside the LISA where Inuit rights include the harvesting 
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of wildlife and plants (s 12.13.10) and time limited harvesting of migratory birds (s 12.13.13) 

(see Schedule 12-E of the Agreement). 

[156] It is this text that determines, or at the very least shapes, the content of the duty to consult 

in this case.  

(ii) Scope of Duty to Consult at Common Law 

[157] As noted above, the text of the Agreement is the primary source of the content of the duty 

to consult in this case.  To the extent that the content of the duty to consult is not fully addressed 

by the terms of the Agreement, or there is some doubt as to what that duty is comprised of, the 

common law can be utilized to fill a gap or aid with interpretation.   

[158] In that event, the starting place for an analysis of the scope of the common law duty to 

consult remains Haida.   

[159] In Haida, which did not concern a treaty duty to consult, the Supreme Court of Canada 

held that the content of the duty to consult and accommodate varies with the circumstances.  The 

scope of the duty is proportionate to a preliminary assessment of the strength of the case 

supporting the existence of the right or title claimed and the seriousness of the potential adverse 

effects on that right or title (para 39).  At all stages good faith is required by both sides.  The 

Crown must have the intention of substantially addressing Aboriginal concerns as they are raised 

through a meaningful process of consultation, however, there is no duty to agree (para 42).  

Further:  
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[43] … the concept of a spectrum may be helpful, not to suggest 
watertight legal compartments but rather to indicate what the 

honour of the Crown may require in particular circumstances.  At 
one end of the spectrum lie cases where the claim to title is weak, 

the Aboriginal right limited, or the potential for infringement 
minor.  In such cases, the only duty on the Crown may be to give 
notice, disclose information, and discuss any issues raised in 

response to the notice.  “‘[C]onsultation’ in its least technical 
definition is talking together for mutual understanding”: T. Isaac 

and A. Knox, “The Crown’s Duty to Consult Aboriginal People” 
(2003), 41 Alta. L. Rev. 49, at p. 61. 

[44] At the other end of the spectrum lie cases where a strong 

prima facie case for the claim is established, the right and potential 
infringement is of high significance to the Aboriginal peoples, and 

the risk of non-compensable damage is high.  In such cases deep 
consultation, aimed at finding a satisfactory interim solution, may 
be required.  While precise requirements will vary with the 

circumstances, the consultation required at this stage may entail the 
opportunity to make submissions for consideration, formal 

participation in the decision-making process, and provision of 
written reasons to show that Aboriginal concerns were considered 
and to reveal the impact they had on the decision.  This list is 

neither exhaustive, nor mandatory for every case. The government 
may wish to adopt dispute resolution procedures like mediation or 

administrative regimes with impartial decision-makers in complex 
or difficult cases. 

[45] Between these two extremes of the spectrum just described, 

will lie other situations.  Every case must be approached 
individually.  Each must also be approached flexibly, since the 

level of consultation required may change as the process goes on 
and new information comes to light.  The controlling question in 
all situations is what is required to maintain the honour of the 

Crown and to effect reconciliation between the Crown and the 
Aboriginal peoples with respect to the interests at stake.  Pending 

settlement, the Crown is bound by its honour to balance societal 
and Aboriginal interests in making decisions that may affect 
Aboriginal claims.  The Crown may be required to make decisions 

in the face of disagreement as to the adequacy of its response to 
Aboriginal concerns.  Balance and compromise will then be 

necessary.  

[46] Meaningful consultation may oblige the Crown to make 
changes to its proposed action based on information obtained 

through consultations…  
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[47] When the consultation process suggests amendment of 
Crown policy, we arrive at the stage of accommodation.  Thus the 

effect of good faith consultation may be to reveal a duty to 
accommodate.  Where a strong prima facie case exists for the 

claim, and the consequences of the government’s proposed 
decision may adversely affect it in a significant way, addressing 
the Aboriginal concerns may require taking steps to avoid 

irreparable harm or to minimize the effects of infringement, 
pending final resolution of the underlying claim.  Accommodation 

is achieved through consultation, as this Court recognized in R. v. 
Marshall, [1999] 3 S.C.R. 533, at para. 22:  “. . . the process of 
accommodation of the treaty right may best be resolved by 

consultation and negotiation”.  

[48] This process does not give Aboriginal groups a veto over 

what can be done with land pending final proof of the claim.  The 
Aboriginal “consent” spoken of in Delgamuukw is appropriate only 
in cases of established rights, and then by no means in every case.  

Rather, what is required is a process of balancing interests, of give 
and take. 

[49] This flows from the meaning of “accommodate”.  The 
terms “accommodate” and “accommodation” have been defined as 
to “adapt, harmonize, reconcile” . . . “an adjustment or adaptation 

to suit a special or different purpose . . . a convenient arrangement; 
a settlement or compromise”:  Concise Oxford Dictionary of 

Current English (9th ed. 1995), at p. 9.  The accommodation that 
may result from pre-proof consultation is just this — seeking 
compromise in an attempt to harmonize conflicting interests and 

move further down the path of reconciliation.  A commitment to 
the process does not require a duty to agree.  But it does require 

good faith efforts to understand each other’s concerns and move to 
address them. 

(Also see Taku River at para 29). 

[160] In Little Salmon, the Supreme Court found that the adequacy of consultation must be 

assessed in light of the role and function to be served by consultation on the facts of the case and 

whether that purpose was, on the facts, satisfied (para 72).  
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[161] In this matter Canada concedes, and I agree, that the duty to consult is higher than the 

duty at the lower end of the spectrum as was found to apply in Little Salmon. 

[162] Although the Supreme Court in Mikisew Cree also ultimately concluded that the 

consultation required in that case was at the lower end of the spectrum, its description of the 

content of that duty is useful.  There, the Supreme Court found that the determination of the 

content of the duty to consult will be governed by the context.  One such contextual factor is the 

seriousness of the impact on the Aboriginal people of the Crown’s proposed course of action.  

The more serious the impact, the more important will be the role of consultation.  In that case the 

most important contextual factor was that Treaty 8 provided a framework within which to 

manage the continuing changes in land use.  In that context, consultation was held to be key to 

achievement of the overall objective of the modern law of treaty and aboriginal rights, being 

reconciliation (para 63).  The content of the duty in that context was as follows: 

[64] The duty here has both informational and response 

components.  In this case, given that the Crown is proposing to 
build a fairly minor winter road on surrendered lands where the 

Mikisew hunting, fishing and trapping rights are expressly subject 
to the “taking up” limitation, I believe the Crown’s duty lies at the 
lower end of the spectrum.  The Crown was required to provide 

notice to the Mikisew and to engage directly with them (and not, as 
seems to have been the case here, as an afterthought to a general 

public consultation with Park users).  This engagement ought to 
have included the provision of information about the project 
addressing what the Crown knew to be Mikisew interests and what 

the Crown anticipated might be the potential adverse impact on 
those interests.  The Crown was required to solicit and to listen 

carefully to the Mikisew concerns, and to attempt to minimize 
adverse impacts on the Mikisew hunting, fishing and trapping 
rights.  The Crown did not discharge this obligation when it 

unilaterally declared the road realignment would be shifted from 
the reserve itself to a track along its boundary.  I agree on this 

point with what Finch J.A. (now C.J.B.C.) said in Halfway River 
First Nation at paras. 159-60. 
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The fact that adequate notice of an intended 
decision may have been given does not mean that 

the requirement for adequate consultation has also 
been met.  

The Crown’s duty to consult imposes on it a 
positive obligation to reasonably ensure that 
aboriginal peoples are provided with all necessary 

information in a timely way so that they have an 
opportunity to express their interests and concerns, 

and to ensure that their representations are seriously 
considered and, wherever possible, demonstrably 
integrated into the proposed plan of action.  

[Emphasis added by Binnie J] 

[163] A decision perhaps closer to the mid-range of the spectrum is Taku River.  There the first 

nation objected to a company’s plan to build a road through a portion of its traditional territory.  

The first nation participated in the EA process engaged by the province of British Columbia but 

took issue with the process’ final outcome and challenged the Minister’s decision to issue a 

project approval certificate.  No treaty was in place.  The Supreme Court found that the first 

nation’s claim to rights and title was relatively strong, and that the potential adverse effects of 

the Minister’s decision on the first nation’s claims appeared to be relatively serious.  Expert 

reports recognized the first nation’s reliance on its system of land use to support its domestic 

economy and its social and cultural life.  Although the proposed access road was only 160 km 

long, a geographically small intrusion on the 32,000 square kilometre area claimed, it would pass 

through an area critical to the first nation’s domestic economy and could attract further 

development.  Therefore, it could have an impact on the first nation’s continued ability to 

exercise its Aboriginal rights and alter the landscape to which it laid claim.  The Supreme Court 

stated: 
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[32] In summary, the TRTFN’s claim is relatively strong, 
supported by a prima facie case, as attested to by its acceptance 

into the treaty negotiation process. The proposed road is to occupy 
only a small portion of the territory over which the TRTFN asserts 

title; however, the potential for negative derivative impacts on the 
TRTFN’s claims is high. On the spectrum of consultation required 
by the honour of the Crown, the TRTFN was entitled to more than 

the minimum receipt of notice, disclosure of information, and 
ensuing discussion.  While it is impossible to provide a prospective 

checklist of the level of consultation required, it is apparent that the 
TRTFN was entitled to something significantly deeper than 
minimum consultation under the circumstances, and to a level of 

responsiveness to its concerns that can be characterized as 
accommodation. 

[164] In Katlodeeche, a First Nations band applied for judicial review of the decision of the 

Minister of Indian and Northern Affairs to approve a decision of the MacKenzie Valley Land 

and Water Board that granted the proponent’s application for a water licence that would allow it 

to use water for oil and gas exploration.  This Court found that the first nation had nothing more 

than reasonably arguable treaty and Aboriginal rights in the project area, and that the seriousness 

of any potential adverse effects of the water licence on the asserted treaty rights could be no 

higher than moderate.  The only convincing evidence of potential adverse impacts came from a 

report indicating that, with the implementation of the recommended measures and the 

proponent’s commitments, the proposed development would likely not have a significant 

environmental impact or be cause for public concern.  For that reason, the duty to consult was 

found to be no higher than the mid-range of the spectrum.  More than mere notice and 

information sharing was required, but it was not a case where deep consultation and serious 

accommodation were required (paras 142-144). 
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[165] In Squamish Nation v British Columbia (Minister of Community Sport and Cultural 

Development), 2014 BCSC 991, the British Columbia Supreme Court found a mid-range duty as 

the first nation had a strong prima facie claim to Aboriginal title and the potential for adverse 

impacts on the Aboriginal title claim was moderate.  The Court discussed the content of a mid-

range duty: 

[197] Although every situation is unique and should be 
approached flexibly and individually, I note some general 

parameters from the case law on what a mid-range consultation 
may consist of. It is more than a duty "to give notice, disclose 

information, and discuss any issues raised in response to the 
notice" (Haida Nation at para. 43). It is less than "the opportunity 
to make submissions for consideration, formal participation in the 

decision-making process, and provision of written reasons to show 
that Aboriginal concerns were considered and to reveal the impact 

they had on the decision" (Haida Nation at para. 44). 

[198] In Dene Tha' First Nation v. British Columbia (Minister of 
Energy and Mines) Grauer J. found that the government engaged 

in a reasonable mid-range consultation by giving the First Nation 
the opportunity to make "extensive and wide-ranging 

submissions", exchanging reports and a "great deal of information, 
economic, environmental, scientific and speculative", and setting 
up processes to involve the First Nation "in ongoing development 

decisions that could give rise to potential adverse impacts on its 
treaty rights" (at para. 117). 

[199] In Long Plain First Nation Hughes J. held that a mid-range 
consultation required more than the minimum of giving notice, 
disclosing information and responding to concerns raised. He said 

the consultation ought to include "at least some of the higher duties 
including a duty to meet with the Applicants, to hear and discuss 

their concerns, to take those concerns into meaningful 
consideration and to advise as to the course of action taken and 
why" (para. 74). 

[200] In Da'naxda'xw at para. 197 Fisher J. found that a mid-
range duty to consult  

required the Minister to consider the Da'naxda'xw's 
request in the context of the terms of the 
Collaborative Agreement and the on-going 

negotiations about a government-to-government 
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process for managing the conservancy and 
considering boundary amendments, and to provide 

the Da'naxda'xw with an opportunity to respond to 
any substantive concerns the Minister may have 

had. While the Minister was entitled to consider the 
public interest as described in the government's 
policy, this required something more than the 

opportunity for the Da'naxda'xw to make an 
application within the scope of that policy. It 

required an opportunity for some dialogue on a 
government-to-government basis with a view to 
considering a reasonable accommodation of the 

Da'naxda'xw's interests in allowing the Project to be 
assessed in the [environmental review] process. 

[166] Recently, in Adam, where the applicant challenged two decisions of the federal 

government made pursuant to the CEAA, Justice Tremblay-Lamer found that deep consultation 

was required.  The proposed expansion of an open pit oil-sands mine would be carried out on the 

traditional lands of a first nation, which held Treaty 8 rights.  The expansion would destroy a 21 

kilometre stretch of the Muskeg River, much being the first nation’s traditional land, including 

more than 10,000 hectares of wetlands, 85 percent of which were peatlands that could not be 

reclaimed.  In addition, it would adversely affect the first nation’s rights, notably its Treaty 8 

rights to hunting, fishing and the harvesting of animals and plants, and would interfere with the 

maintenance of the first nation’s culture and way of life.  Justice Tremblay-Lamer concluded that 

a deep duty to consult was owed by the Crown as: 

The Project would destroy a large part of the ACFN’s traditional 

lands and might also impinge upon the maintenance of their culture 
and way of life.  Some of the harm to the ACFN is potentially 

irreversible or has not been mitigated through means of proven 
efficacy. 
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[167] Finally, I would note that although the duty to consult may require accommodation where 

appropriate, the test is not a duty to accommodate to the point of hardship for the non-Aboriginal 

population.  Adequate consultation having occurred, the Court’s task is to review the exercise of 

discretion taking into account all the relevant interests and circumstances, including the strength 

of the claim and seriousness of the impact on that claim (Little Salmon at para 81).  Said another 

way: 

[2] ...Where consultation is meaningful, there is no ultimate 
duty to reach agreement. Rather, accommodation requires that 

Aboriginal concerns be balanced reasonably with the potential 
impact of the particular decision on those concerns and with 
competing societal concerns. Compromise is inherent to the 

reconciliation process... 

(Taku River) 

[168] Given these principles and decisions, the question is where does the duty to consult lie on 

the spectrum in this case?  The rights at issue are established by the Agreement.  Therefore, for 

the purposes of this spectrum analysis, the strength of the claim need not be assessed and this 

factor can be assumed to generally point to a higher level of consultation.  However, the potential 

impact of the Project on those rights is a factor that requires assessment in the context of this 

application.  In that regard, the Applicant is primarily concerned with the downstream effects of 

methylmercury bioaccumulation on its established subsistence rights.  

[169] On that issue the JRP stated that it could not confidently conclude what the ecological 

effects would be downstream from Muskrat Falls, that Nalcor’s assertion that there would be no 

measurable effect on mercury levels in Goose Bay and Lake Melville had not been substantiated, 

and, that there is a risk of mercury bioaccumulation in fish and seals in Goose Bay and possibly 
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Lake Melville.  Therefore, it made Recommendation 6.7, that DFO require Nalcor to carry out a 

comprehensive assessment of downstream effects (JRP Report, Chapter 6, Aquatic Environment, 

pp 88-89). 

[170] The JRP also determined that although there is still uncertainty about whether 

consumption advisories would be required, this would have a “significant adverse effect” on 

fishing and seal hunting in those areas because of the reliance by many Aboriginal and non-

Aboriginal people on fish and seals caught there (JRP Report, Chapter 8, Land and Resource 

Use, p 146).  As to Aboriginal land and resource use for traditional purposes (Chapter 9),  the 

JRP stated that if consumption advisories are required in Lake Melville, this would likely have a 

marked effect on the acceptability and attraction of Goose Bay and Lake Melville as harvesting 

locations for fish and seals.  Even if no advisories are required, the JRP noted that reduced 

confidence in the safety of fish and seal meat would have a negative effect on traditional 

harvesting activities, especially as the recent decline of the George River caribou herd may cause 

residents to rely more heavily on seal meat as a source of protein.  Fishing and seal harvesting 

activities could be displaced or reduced (JRP Report, p 167). 

[171] The JRP further recognized that methylmercury production is an inevitable result of 

reservoir impoundment and that the consumption of fish or country food contaminated with 

methylmercury can pose risks to human health, particularly in young children, and that 

consumption of these foods remains an important part of many Labrador and Quebec Aboriginal 

and non-Aboriginal peoples’ diets for both health and economic reasons.  Further, that there is no 

biophysical mitigation possible for this effect.  It concluded that if consumption advisories are 

20
15

 F
C

 4
92

 (
C

an
LI

I)



 

 

Page: 86 

required in Goose Bay and Lake Melville as a result of elevated methylmercury in fish or seals 

from the Project, this would constitute a “significant adverse effect” on the residents of the 

Upper Lake Melville communities and Rigolet (JRP Report, Chapter 13). 

[172] Given these findings and considering the jurisprudence, it is my view that this matter, 

absent a specification of the content of the duty to consult in the Agreement, would fall between 

the medium and high end of the spectrum.  The potentially significant adverse environmental 

impact moves it above the medium range but I am not convinced that it is a circumstance that 

falls at the highest end of the spectrum.  As noted by the JRP Report, if mercury levels rise 

beyond the predicted levels thereby resulting in the use of consumption advisories, this would be 

a significant adverse impact.  However, the risk is uncertain (JRP Report, pp 88-89, 238).  

Further, the JRP Report also indicated that it is anticipated that the levels will peak 5 to 16 years 

after flooding and then gradually decrease to background levels over 30 or more years (JRP 

Report, pp 71-72).  While this will take decades and may impact harvesting rights and the 

Applicant’s traditional way of life, it is not permanent or irreversible.  Thus, these circumstances 

are unlike those in Adam where an open pit oil-sands mine would be located on traditional lands, 

would destroy a 21 kilometre stretch of river within those lands, including more than 10,000 

hectares of wetlands that could not be reclaimed, and would negatively impact harvesting rights.  

[173] Further, while I reach this conclusion that the duty owed is between the medium and high 

end of the spectrum based on the jurisprudence, and to the extent that the common law duty may 

have application to this matter as an interpretive tool or in the absence of a specific consultation 

provision, it cannot be viewed in isolation of the text of the Agreement.  In Little Salmon, even 
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though the Supreme Court found that because of a gap in the relevant treaty the source of the 

duty to consult was the common law, it still found that the treaty set out the elements that the 

parties regarded as an appropriate level of consultation, including: notice of a matter to be 

decided in sufficient form and detail to allow that party to prepare its view on the matter; a 

reasonable period of time in which the party to be consulted may prepare its views on the matter 

and an opportunity to present such views; and, full and fair consideration by the party obliged to 

consult of any views presented:  

[75] In my view, the negotiated definition is a reasonable 
statement of the content of consultation “at the lower end of the 
spectrum”.  The treaty does not apply directly to the land grant 

approval process, which is not a treaty process, but it is a useful 
indication of what the parties themselves considered fair, and is 

consistent with the jurisprudence from Haida Nation to Mikisew 
Cree.  

[174] In this case, the Agreement sets out the requirements of the duty to consult in the same 

terms as described in Little Salmon.  “Consult” is defined as including notice; time for the person 

being consulted to prepare its views and an opportunity to present them; and, full and fair 

consideration of those views (s 1.1.1).  Further, where an “undertaking” is subject to the CEAA 

and may reasonably be expected to have adverse effects on Inuit rights under the Agreement, the 

additional consultation requirements as set out in ss 11.6.1 to 11.6.6 apply.  While in Little 

Salmon the same definition of consult was at issue and the Supreme Court found consultation at 

the low end of the spectrum, here the additional requirements of the Agreement, in my view, 

require consultation at least at the mid-range of the spectrum.  

[175] In that regard, it is also to be recalled that the Project is not taking place in the LISA 

which, pursuant to the terms of the Agreement, would in some circumstances have required a 
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much higher level of engagement of the Applicant in the EA process.  Chapter 11, 

Environmental Assessment, demonstrates that a higher level of direct involvement by the 

Applicant is required when “projects” occur in the LIL.  For example, no “project” in the LIL 

shall commence until an EA has been completed and all necessary permits, licences or other 

authorizations required for the project to commence have been issued by the appropriate 

Authority and by the Applicant under an Inuit Law (s 11.2.1).  No similar bar applies to 

“undertakings”.  Further, Part 11.3, which concerns the jurisdiction of the Applicant with respect 

to undertakings, projects, works or activities in LIL, states that the Applicant may decide 

whether a proposed matter in LIL should be allowed to proceed and, if so, on what terms (s 

11.3.1(b)).  There is no similar provision with respect to “projects” or “undertakings” taking 

place outside LIL, even where a project or undertaking which is subject to the CEAA may 

reasonably be expected to have adverse environmental effects in the LISA or on Inuit rights 

under the Agreement, thereby giving rise to specified consultation requirements.  

[176] As the Agreement sets out circumstances in which the Applicant’s consent to an 

undertaking, project, work or activity would be required, and the Project does not fall within that 

category, this is a factor that also supports my view that the Project would not fall at the highest 

end of the consultation spectrum.  In short, the Agreement too supports a view that the 

appropriate range is above the mid-range but below the highest level of the spectrum. 

[177] In conclusion, I am of the view that the scope of the duty to consult in this case is, in the 

first instance, determined by the text of the Agreement.  To the extent that it may have 

application, the content of the common law duty to consult owed in the mid-range of the 
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spectrum includes adequate notice of the matter to be decided; a reasonable period of time to 

permit the party being consulted to prepare its views on the issues and an opportunity to present 

those views to the decision-makers; consultation in good faith, with an open mind and with the 

intention of substantially addressing the concerns of the party being consulted as they are raised 

through a meaningful process of consultation (Haida at para 42; Makivik at paras 76-78); direct 

engagement with the party being consulted, including the provision of information, soliciting, 

listening carefully to and seriously considering their concerns; taking the expressed concerns into 

account when making the decision; and attempting to minimize the adverse impacts 

(Katlodeeche at para 95; Mikisew Cree at para 64).  As this matter falls above the mid-range, in 

my view the duty would also include a requirement of responsiveness on the part of the Crown 

(Taku River at para 25).   

[178] Put otherwise, the duty includes a requirement to demonstrate that the views of the party 

being consulted were taken into consideration (Mikisew Cree at para 64) and to provide a 

response to those concerns (Haida at para 44; Ka’a’Gee Tu #2 at para 131; West Moberly at para 

144) with a view to reasonable accommodation (Da’naxda’xw/Awaetlala First Nation v British 

Columbia (Minister of Environment), 2011 BCSC 620 at para 197). 

[179] There may also be a requirement to accommodate, to the extent possible, by taking steps 

to avoid or mitigate significant adverse effects or irreparable harm. 
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Issue 3: Was the Applicant Adequately Consulted and Accommodated? 

A. Preliminary Issues 

(i) Collateral Attack 

[180] The Applicant submits that the Authorization was predicated on Canada’s Response and 

the Course of Action Decision which permitted the Project to proceed such that any failure to 

adequately consult in respect of those decisions tainted or compromised the ability to issue the 

Authorization.  

[181] Nalcor submits that this is an impermissible collateral attack on Canada’s Response and 

the Course of Action Decision.  First, the time period to challenge those decisions pursuant to s 

18.1(2) of the Federal Courts Act has now expired (Behn v Moulton Contracting Ltd, 2013 SCC 

26 at paras 37, 40-42; Cheslatta Carrier Nation v British Columbia (Environmental Assessment 

Act, Project Assessment Director) (1998), 53 BCLR (3d) 1 (SC) at paras 71-73; Aba-Alkhail v 

University of Ottawa, 2013 ONCA 633 at para 12; Papaschase Indian Band No 136 v Canada 

(Attorney General), 2004 ABQB 655 at para 114; Athabasca Chipewyan First Nation v Alberta 

(Minister of Energy), 2009 ABQB 576 at paras 19, 23; Teletech Canada Inc v Canada (Minister 

of National Revenue), 2013 FC 572 at paras 43-51).  Second, the Authorization was not 

predicated on Canada’s Response and the Course of Action Decision.  Rather, the Authorization 

is a separate decision made by a separate body, namely DFO.  And while Canada’s Response and 

the Course of Action Decision decided whether the Project should be permitted to proceed, the 

Authorization is a decision authorizing specific activities and the conditions to which they are 
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subject.  Finally, the challenge to Canada’s Response and the Course of Action Decision was 

improperly framed and pleaded as no relief is sought in relation to those decisions, the Applicant 

did not name the other ministries responsible for consultation in respect thereof, and, seeking 

judicial review of three separate decisions would be in contravention of Rule 302 as they did not 

form a continuous course of action (Mahmood v Canada (1998), 154 FTR 102 (FCTD) at para 

10; Truehope Nutritional Support Ltd v Canada (Attorney General), 2004 FC 658 at para 6; 

Servier Canada Inc v Canada (Minister of Health), 2007 FC 196 at paras 17-18). 

[182] Nalcor also submits, however, that the Crown consultations that occurred before, during 

and after the EA relate to and inform the consultation and accommodation in respect of the 

Authorization.  In this regard, the totality of the consultation between DFO and the Applicant in 

each phase of the EA must be considered in order to understand the extent of the consultation in 

respect of the Authorization. 

[183] In my view, it is significant that while the EA process concluded with the issuance of the 

JRP Report, the consultation process did not.  Canada’s Response was largely informed by 

Phases 1 to 3 of the Consultation Framework, which culminated in the JRP report, and the Phase 

4 consultation in response to that report.  The Consultation Framework also required 

consultation on regulatory permitting in Phase 5, the process for which was determined by the 

Regulatory Phase Protocol, and which informed the issuance of the Authorization.  

[184] It is also significant that other court decisions concerning the Project, described below, 

have held that challenges to the consultative process commenced prior to the conclusion of the 
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Phase 4 and 5 consultations were premature or failed to recognize that the consultation process 

had not concluded.  This too suggests that the consultation process, as a whole, must be 

considered when viewing the adequacy of consultation and accommodation pertaining to the 

decision to issue the Authorization.  

[185] This Court in Ekuanitshit FC, affirmed by the Federal Court of Appeal, leave to appeal to 

SCC refused, was faced with an argument by Canada that the Innu of Ekuanitshit had filed their 

application for judicial review challenging the Order-in-Council approving Canada’s Response 

and the Course of Action Decision before the federal government’s consultation period had come 

to an end.  At that time, the process was in Phase 5 of the Consultation Framework.  This Court 

found that the judicial review at that stage of the federal government’s consultation and 

accommodation process was premature because the acts that truly put the applicant’s rights and 

interests at risk were those that required authorizations and approvals issued by DFO and TC.  It 

was premature to evaluate the federal government’s consultation process before those decisions 

were made (Ekuanitshit FC at paras 108-112).  Regardless of that finding, the Court went on to 

assess the adequacy of the consultation up to the time that the application was filed and found 

that the Crown had satisfactorily fulfilled its duty to consult.  The Federal Court of Appeal 

agreed with this, stating that: 

[108] With respect, I find it difficult to conclude that the judge 

erred in finding that the appellant had been adequately consulted 
prior to the government’s order being issued. Phase V of the 

Consultation Framework confirms that the consultation process 
between the Crown and the Aboriginal people continues up to the 
issuance of licences by Transport Canada and Fisheries and 

Oceans. These licences will authorize Nalcor to undertake certain 
activities, including the construction of dams that could have 

consequences on the navigable waters under the Navigable Waters 
Protection Act or on fish habitat under the Fisheries Act. But we 
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are not at that point yet. As confirmed and acknowledged by the 
lawyers of the Attorney General of Canada, the federal 

government’s consultation has not been completed and will remain 
ongoing until the final phase, namely, the issuance of licences.   

(Ekuanitshit FCA at para 108) 

[186] The Federal Court of Appeal also stated that the Crown must continue to honourably 

fulfill its duty to consult until the end of the process (para 110). 

[187] Further, in Nunatukavut Community Council Inc v Newfoundland and Labrador Hydro-

Electric Corp (Nalcor Energy), 2011 NLTD(G) 44, the Nunatukavut Community Council, 

representing the Inuit Aboriginal people of central and southern Labrador, sought an 

interlocutory injunction to stop the JRP hearings until the court had dealt with its claim.  In 

February 2011, Nunatukavut had sued Nalcor, Canada, the Province, the Agency and the five 

Panel members.  It sought, amongst other things, a declaration that the defendants had breached 

their duty to consult with Nunatukavut and directions on how consultations should be conducted. 

 Justice Handrigan of the Newfoundland and Labrador Supreme Court rejected the applicant’s 

claim that it would suffer irreparable harm if the public hearings were not enjoined, as he 

disagreed that the consultation and accommodation to that stage had been deficient, and noted 

that there were still two phases following the hearings during which Nunatukavut could continue 

to be involved before the process would be finished. 

[188] I would also note that the Applicant challenged a July 10, 2013 permit to alter a body of 

water issued by the Province with respect to the Project on the basis that the Province breached 

its duty to consult and accommodate the Applicant.  The Supreme Court of Newfoundland and 
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Labrador, in Nunatsiavut v Newfoundland and Labrador (Department of Environment and 

Conservation), 2015 NLTD(G) 1 [Nunatsiavut, 2015 NLTD], decided that matter subsequent to 

the hearing of the Applicant’s judicial review application before me.  That Court found that the 

conclusions of the EA provided an informed basis for subsequent regulatory decision-making as 

various permits are sought.  Further, that the objection to the permit and to construction of the 

dam related to issues of mercury contamination were fully considered by the JRP and by the 

Province, although not to the Applicant’s satisfaction, before the Province issued its Order-in-

Council formally releasing the Project from the EA on March 15, 2012.  Justice Orsborn was of 

the view that it was the decision to issue the Order-in-Council that should have been challenged, 

rather than a subsequent regulatory decision relating to the specifics of the Project construction.  

He stated that “… in the circumstances of this case, allowing issues relating directly to the 

response to the Joint Review Panel and the 2012 release Order to support a challenge to a later 

and separate issuance of a regulatory permit would be unfair” (para 114).  For that reason he 

expressed no opinion on whether the Province’s response to the JRP Report, the release Order 

itself suffered from any legal defect relating to consultation, accommodation or reasonableness.  

[189] Justice Orsborn also concluded that the Agreement, as regards to the Province, excluded 

any duty to consult with respect to the decisions involving specific regulatory permits in the 

context of an already approved undertaking, noting that it contained no equivalent to the federal 

duty to consult set out in s 11.6.2, although consultation obligations did arise from the Province’s 

Aboriginal Consultation Guidelines.  
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[190] In contrast, in the matter before me, the Agreement specifically contemplates further 

consultation at the regulatory permitting phase.  In accordance with that obligation, the 

Consultation Framework states that decisions on regulatory permitting may require federal 

departments to further consult Aboriginal groups on specific regulatory issues, and the decision 

to undertake additional consultation will be made taking into consideration: 

 the consultation record; 

 mitigation, compensation, accommodation measures to address outstanding concerns not 
addressed through the EA;  

 the government response to the JRP Report; and 

 any direction that may be provided by the federal Cabinet. 

[191] Thus, the phases of the consultation process, and the consultation undertaken in each 

phase, are connected and, to some extent, cumulative. 

[192] It is correct that the Applicant in its application for judicial review challenges only the 

decision to issue the Authorization.  It is also correct that it is not open to the Applicant to 

collaterally attack the validity of Canada’s Response or the Course of Action Decision by way of 

this application.  However, while Canada’s Response, the Course of Action Decision and the 

Authorization were separate decisions, the consultation process that underlies the JRP Report 

and all of the decisions made subsequent to it was an ongoing one.  As described above, two 

Courts have found that the consultation process would not properly conclude until the Phase 5 

consultation was complete, namely the issuance of regulatory permits, authorizations or 

approvals.  And, as Nalcor submits, the consultation that occurred before, during and after the 

EA relates to and informs the consultation and accommodation required in respect of the 
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Authorization.  Accordingly, I agree with Nalcor that, in that regard, the totality of the 

consultation between Canada and the Applicant in each phase of the EA must be considered to 

understand the extent of the consultation and accommodation in respect of the Authorization.  To 

the extent that the Applicant questions the content or adequacy of the consultation with respect to 

the issuance of the Authorization, it is entitled to look to the prior consultation record for that 

purpose, but not as an attempt to impugn the validity of those prior decisions. 

(ii) Delegation of Authority 

[193] I do not accept the Applicant’s argument that the consultation obligations in the 

Agreement could not be met, at least in part, by the JRP process.   

[194] The Agreement explicitly incorporated the JRP process into the consultation process 

where Canada refers a project or undertaking to a review panel under the CEAA (Agreement, ss 

11.6.3-11.6.6). 

[195] Further, jurisprudence confirms that the duty to consult can be satisfied through the 

consultation that takes place within the regulatory process.  In Taku River, where the Aboriginal 

rights and title claims were unproven and no treaty was in place, the Supreme Court of Canada 

held that the process engaged by the Province of British Columbia under its Environmental 

Assessment Act, in which the first nation had participated for three years, fulfilled the procedural 

requirements of its duty to consult: 

[40] The chambers judge was satisfied that any duty to consult 

was satisfied until December 1997, because the members of the 
TRTFN were full participants in the assessment process (para. 
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132). I would agree. The Province was not required to develop 
special consultation measures to address TRTFN's concerns, 

outside of the process provided for by the Environmental 
Assessment Act, which specifically set out a scheme that required 

consultation with affected Aboriginal peoples. 

[196] In Little Salmon the Supreme Court referred to its decision in Taku River and stated that 

there it had held “that participation in a forum created for other purposes may nevertheless 

satisfy the duty to consult if in substance an appropriate level of consultation is provided” (para 

39, emphasis in original).  

[197] This issue has also previously been addressed in the context of this Project in Ekuanitshit 

FCA, described above.  There the Federal Court of Appeal disagreed with the appellant that the 

Crown could not partially meet its constitutional duties by including the Aboriginal group in the 

EA process provided for under the CEAA.  The Court ultimately concluded that the findings of 

the JRP regarding the Innu of Ekuanitshit and the territory covered by the Project were 

determinative in that case, and stated: 

[99] In Taku River, the Supreme Court held that participation in 
a forum created for other purposes, such as a social and 
environmental impact assessment process, may nevertheless satisfy 

the duty to consult if, in substance, an appropriate level of 
consultation is provided. This principle was recently explicitly 

reiterated in Little Salmon at paragraph 39 and in Carrier Sekani at 
paragraphs 55 to 58. The Supreme Court of Canada, per Justice 
Binnie, further teaches that, under the appropriate circumstances, 

the environmental assessment process provided under the CEAA 
may be applied by the federal government to carry out 

consultations and fulfill its duty to consult Aboriginal peoples 
(Quebec (Attorney General) v. Moses, 2010 SCC 17, [2010] 1 
S.C.R. 557 at para. 45). 

[Emphasis in original] 
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(Also see Katlodeeche, which held at paragraph 97 that the Crown is entitled to rely on 

regulatory processes in determining whether the duty to consult has been discharged).  

[198] In my view, given that the use of the CEAA EA process in these circumstances was 

explicitly contemplated by the Agreement, there can be no question that the parties to the 

Agreement intended that it would comprise a part of the required duty to consult with respect to 

the Project.  

[199] Similarly, I see no error in the use of the five-phase Consultation Framework or the 

Regulatory Phase Protocol.  The Applicant was advised in May 2007 that Canada and the 

Province proposed a JRP process for the EA.  In August 2010 the Consultation Framework was 

provided to the Applicant which noted one concern regarding response time but otherwise took 

no issue with process.  As to the Regulatory Phase Protocol, this was provided to the Applicant 

by the Agency in draft form in July 2012, following which the Applicant commented on the draft 

and DFO revised the document in consideration of those comments.  

[200] So long as the process established by those protocols satisfies the duty to consult required 

by the Agreement, and full and fair consideration was given to any response provided to the 

proposed process contained in the protocols, the requirement to consult as defined in the 

Agreement and set out in ss 1.1.1, 11.2.8, 11.6.1 and 11.6.2 could be met by utilization of such 

process.  The Crown has discretion as to how it structures the consultation process, and there is 

significant flexibility in how the duty is met (Cold Lake at para 39). 
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[201] In that regard, the Regulatory Phase Protocol reflects the s 11.6.2 requirement to conduct 

ongoing consultation after the consultation specific to the CEAA EA process set out in s 11.6.1 

has been concluded.  

[202] Thus, I conclude that the Crown’s consultation obligations could be met, at least in part, 

through the JRP process.   

B. Was the Applicant Adequately Consulted and Accommodated? 

Applicant’s Position 

[203] The Applicant submits that it has been consistent in making its concerns known and has 

attempted to establish an appropriate research program to understand how methylmercury enters 

the food chain and to ensure its early detection.  Once levels begin to rise in fish and seals the 

only step that can be taken is the issuance of consumption advisories, which the Applicant 

submits is not a mitigation measure and will not protect the Labrador Inuit’s right to engage in 

subsistence harvesting.  

[204] The Applicant submits that Canada failed to carry out its consultation duties under the 

Agreement in three material respects: (i) it avoided and did not follow the requirements of ss 

11.6.1 and 11.6.2 and failed to properly consult the Applicant; (ii) it did not adequately consult 

the Applicant with respect to its key decisions under s 11.6.2; and (iii) it failed to provide full 

and fair consideration of and to adequately accommodate the concerns of the Applicant.  
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[205] The joint letter of the Agency and the Province, dated May 1, 2008, contains no reference 

to s 11.6. The Applicant submits that Canada’s approach to this obligation was to avoid the issue 

instead of fulfilling its obligations.  This approach was applied consistently throughout the 

process, so that when key decisions and steps were taken in relation to the Authorization, Canada 

was not guided by s 11.6.2 but by reference to protocols and guidelines developed by the federal 

and provincial governments.  

[206] Section 11.6.2 required Canada to provide a draft of the EEM Plan and Authorization 

once a preliminary decision on these matters was made, in order to provide the Applicant with an 

opportunity to provide its views thereon.  

[207] Further, the Applicant submits that Canada did not adequately consult it with respect to 

Canada’s Response and Course of Action Decision, as required by s 11.6.2, which compromised 

its ability to issue the Authorization.  Specifically, the Applicant submits that its views were not 

given the required consideration in Canada’s Response and Course of Action Decision, as 

Canada’s Response does not refer to Inuit specifically or to the Agreement, and does not address 

whether the Project may reasonably be expected to have adverse environmental effects in the 

LISA or on Inuit rights under the Agreement.  As such, Canada has failed to establish that it fully 

and fairly considered the Applicant’s views.  

[208] In addition, Ray Finn’s final briefing note to the DFO Regional Director General prior to 

Canada’s Response stated that the Applicant was “generally supportive” of the Project.  A 

similar statement is found in the summary of Aboriginal positions contained in the Aboriginal 
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Consultation Report.  These statements unfairly misrepresent the Applicant’s position, and are 

not in keeping with the honour of the Crown or the requirement for meaningful consultation.  

[209] The Applicant further submits that the Respondent did not give full and fair consideration 

to the Applicant’s views on downstream mercury contamination, as required by the Agreement, 

either in Canada’s Response, the Course of Action decision or in the decision to issue the 

Authorization.  The Applicant had continually maintained the position that downstream effects 

needed to be addressed and understood, which was also the position expressed by the JRP in 

Recommendation 6.7.  The decision to issue the Authorization shows that the fundamental 

concerns and views of the Applicant were not addressed. 

[210] With one exception, Canada’s Response to the views presented by the Applicant in 

relation to the Authorization was to reject them.  The change in monitoring requirements in the 

EEM Plan was minor, did not address the Applicant’s fundamental concerns or submissions, and 

was confined to what Canada’s Response to Recommendation 6.7 directed.  In short, Canada’s 

Response served to predetermine what was considered and decided with respect to the 

Authorization and the EEM Plan which was not fair or reasonable.  

Canada’s Position 

[211] Canada submits that the extensive consultations that took place in this case were genuine, 

comprehensive and sufficient to discharge its duty to consult pursuant to the Agreement, s 35 of 

the Constitution Act, 1982, and in the context of the honour of the Crown, even if  “deep 

consultation” was required. 
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[212] The duty to consult does not constitute a veto over the proposed course of action (Little 

Salmon at para 14; Mikisew Cree at para 65) and there is no duty to agree (Haida at paras 42, 

49). 

[213] Canada submits that it met its duty to consult as defined by the Agreement, and that much 

of the consultation took place within the EA.  The Applicant should be taken to have accepted 

the procedural and substantive consultation within the EA up to and including the issuance of the 

JRP Report and the consultation in response to that report as: the Applicant participated 

extensively in the JRP process; it directly provided input that resulted in Canada making 

procedural and substantive changes; the JRP examined and addressed its concerns; and, the 

Applicant acknowledged the adequacy and substance of the JRP Report in its press release and 

its own response to the JRP Report.   

[214] Canada submits that the Applicant’s assertion that it was not consulted on Canada’s 

Response to the JRP Report attempts to isolate artificially one element of a complex and ongoing 

consultation process.  In any event, Canada’s Response and the process leading up to it have 

been reviewed by this Court and deemed reasonable (Ekuanitshit FC at para 95).  The 

consultation in this case went further than that in Little Salmon, where a minimal process 

satisfied the similar definition of “consult” in the treaty at issue in that case.  

[215] Similarly, Canada submits that the Applicant’s assertion that it was not consulted in 

respect of the Authorization inappropriately isolates Phase 5 of the process.  The process leading 

up to the issuance of the Authorization was comprehensive and fair.  The Applicant did not ask 
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to review a draft of the Authorization and provides no authority to support its assertion that there 

was an obligation on Canada to provide such a draft.  Further, the Applicant agreed to the 

consultation protocols that were followed. 

[216] The Applicant was advised on many occasions that DFO was contemplating a Fisheries 

Act authorization and was consulted on the process to be followed, including input into draft 

consultation protocols.  Although the Applicant now challenges the fact that DFO followed these 

protocols, it largely endorsed them at the time.  Further, in addition to the steps set out in the 

Regulatory Phase Protocol, the Applicant met personally with the Minister of Fisheries and 

Oceans on February 12, 2013 to discuss particular issues.  The Applicant was made aware that 

the FHC and EEM Plans would be key conditions of the Authorization, and the Applicant made 

known its concerns with respect to the EEM Plan.  DFO responded to these concerns and 

required Nalcor to make changes to the EEM Plan based on them.  There were no surprises in the 

text of the Authorization and the Applicant did not ask to see a preliminary draft or raise the 

issue as a problem prior to filing its Memorandum on judicial review.  Aboriginal groups are 

required to make their concerns known in order to provide the Crown an opportunity to address 

them, and raising them for the first time in Court is not acceptable (Mikisew Cree at para 65; 

Katlodeeche at paras 119, 164-165). 

[217] As to accommodation, Canada submits that although it did not accede to the Applicant’s 

request to be put in charge of baseline data collection and monitoring of Lake Melville, and 

instead assigned the monitoring responsibilities to Nalcor, it still reasonably and fully 

accommodated the Applicant’s concerns by adapting the EA process and the Authorization 
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conditions.  Compromise rather than perfection is required (Haida at paras 62-63) and when 

consultation is meaningful, there is no ultimate duty to reach an agreement (Taku River at para 

2).  If consultation has been sufficient, it is acceptable for a decision-maker to make the 

contemplated decision, even where the Aboriginal group maintains that their concerns have not 

been addressed satisfactorily (Little Salmon at para 84; Katlodeeche at para 101; Taku River at 

para 42).   

[218] Canada submits that each of the Applicant’s concerns were responded to within the 

consultation process, summarized as follows: 

i. “Full clearing” of the reservoir: The Applicant agreed with the JRP’s recommendation 

until very late in the process, but wrote to the Minister of Fisheries and Oceans on July 2, 
2013, changing its position such that full clearing would now include removal of all trees 
and the top layer of organic matter in the reservoir.  The JRP had already addressed such 

a suggestion, however, noting that full clearing did not mean removal of all trees, and that 
soil removal was not a proven mitigation measure.  Further, the Minister responded to 

this letter, advising that clear cutting of vegetation was a matter of Provincial jurisdiction. 
 In any case, the Applicant’s concerns have been substantially addressed, as Nalcor is 
engaged in extensive clearing of merchantable timber within the Muskrat Falls reservoir.  

ii. Baseline data and monitoring program of potential downstream impacts: 
Recommendation 6.7 was the Applicant’s highest priority.  Canada’s Response accepted 

the intent of this recommendation and made it clear that it would require Nalcor to collect 
further baseline data prior to impoundment, and to conduct a multi-year monitoring 
program on mercury and other potential downstream effects.  The Applicant supported 

Recommendation 6.7 and took the position that Nalcor should be required to provide 
funding to the Applicant so it could lead a research group to gather baseline data and 

monitor Lake Melville.  

DFO advised the Applicant that it would ensure that Nalcor gathered appropriate baseline 
data and conducted ongoing significant monitoring of Lake Melville.  Further, that it 

would not direct Nalcor to retain or fund the Applicant to carry out this work.  Canada 
required Nalcor to make enhancements to its draft EEM Plan in respect of baseline data 

and monitoring, and the Authorization satisfies the Applicant’s main concerns in these 
respects.  Furthermore, the Applicant is conducting its own baseline assessment and 
monitoring of downstream effects relating to the Project, so it will have the benefit of 

Nalcor’s research as well as its own.  Finally, DFO has the power to rescind the 
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Authorization or take other measures in the future if it is determined that the impacts are 
more serious than those authorized.  

iii. Inuit representation on Project management, and framework agreement: In its November 
2011 letter, the Applicant took the position that the Authorization should stipulate: (a) 

that the Applicant would participate in a high-level Project management structure; and (b) 
that Nalcor and the Applicant would have to conclude a framework agreement to address 
compensation if adverse impacts were to materialize.  DFO responded to this letter, and 

there was no subsequent communication on the issue of participation in management.  

[219] Canada submits that the conditions of the Authorization address the Applicant’s 

underlying concerns and represent an appropriate and significant compromise although not 

precisely as proposed by the Applicant.  As appropriate consultation took place, and the 

Applicant’s concerns were heard, understood and taken into account, the discretion to authorize 

the Project was exercised reasonably and the terms of the Agreement and the honour of the 

Crown were upheld. 

Nalcor’s Position 

[220] Nalcor submits that the Applicant was consulted on the high end of the spectrum, beyond 

what was required under the Agreement, and that its concerns were adequately accommodated.  

[221] Pursuant to s 11.2.8, the Applicant was notified by DFO of the Project registration, the 

EA and the Authorization.  The Applicant was also provided with substantial information before, 

during and after the EA including the EIS, the IRs (many of which responded directly to the 

Applicant’s comments), the draft FHC Plan and EEM Plan, as well as information provided 

directly by DFO and Nalcor.  Pursuant to s 11.2.9, the Applicant was consulted extensively about 

the EA process.   
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[222] With respect to s 11.6.1(a), consultation about the Environmental Effects of the Project, 

the Applicant received early notice of the Project, received thousands of pages of information, 

and had time to prepare studies, presentations and submissions on its views, as well as federal 

funding to do so.  The Applicant attended the JRP hearings and had direct meetings with 

representatives of DFO and other government representatives for the purpose of presenting its 

views, including a meeting with the Minister.   

[223] Nalcor submits that the very views that the Applicant now claims were not fully and 

fairly considered were expressly and demonstrably considered by the JRP, the RAs and the 

Governor-in-Council, and mitigation measures were imposed to directly accommodate the 

Applicant’s views and concerns.  In particular, IR # JRP.166 required Nalcor to increase the 

study area for downstream effects beyond those set out in the EIS.  Further, the Applicant was 

directly consulted on the JRP Report, and Canada’s Response and the Course of Action Decision 

accepted the majority of the JRP’s recommendations with which the Applicant is concerned and 

mandated key mitigation measures to protect Aboriginal interests.   

[224] In respect of the Authorization, once notice was given under ss 11.2.8 and 11.2.9, the 

only relevant provision was s 11.6.2, which required DFO to consult before making a decision to 

issue the Authorization.  The Applicant received notice of the Authorization application and, 

prior to that, had been advised of the impending regulatory consultation.  DFO consulted with 

the Applicant on the protocol for such consultation.  The Applicant was also provided with 

advance copies of the FHC Plan and EEM Plan, summaries of these, and additional detail about 

these plans. 
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[225] The Applicant was provided with a reasonable period of time to prepare its views on the 

FCH Plan and EEM Plan and opportunities to present them.  

[226] As to full and fair consideration, the body of the EA consultation record was before DFO. 

 DFO had also consulted directly with the Applicant since 2006 and, therefore, had an advanced 

understanding of the Applicant’s concerns.  DFO also provided oral and written responses to the 

Applicant as to how its concerns were considered.  

[227] In addition, the Applicant was reasonably accommodated.  To the extent that DFO did 

not follow the Applicant’s precise requests, this was because it was not within DFO’s 

jurisdiction to do so or a reasonable alternative measure had already been adopted in the 

Authorization.  The Crown is not required to agree to all of the Applicant’s requests.  Rather, its 

decision must fall within a range of reasonable outcomes. 

[228] Aboriginal groups must also be flexible and reasonable when discussing accommodation 

options (Haida at paras 47-50, 62-63; Mikisew Cree at para 66; Taku River at para 2; Native 

Council of Nova Scotia at para 60; Kwicksutaineuk at para 124).  

[229] As to full clearing of the Muskrat Falls reservoir, such a direction is ultra vires the 

Minister, and Canada’s Response noted that this lay within provincial jurisdiction.  Further, 

Nalcor concluded that there was no scientific evidence to support the assertion that full clearing 

would result in a meaningful reduction of methylmercury impacts downstream.  In any event, 
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this issue was extensively considered, and such a direction would have been unreasonable in the 

circumstances. 

[230] As to the aquatic effects prediction and assessment program, this issue was the subject of 

extensive consultation and was a requirement of Canada’s Response and the Course of Action 

Decision.  DFO also required enhancements to the draft EEM Plan as a result of the Applicant’s 

comments.  Nalcor submits that the Applicant simply prefers its own program to that required by 

the Minister and is asking the Court to usurp the role of the Minister and become an “academy of 

science”.  It has provided no evidence to support the probability of adverse effects within the 

LISA, and Nalcor’s research does not support the Applicant’s theory that it will be affected by 

increased mercury levels.  During the EA, the Applicant was dissatisfied with Nalcor’s research 

and, in order to accommodate the Applicant’s concerns, Nalcor was required to do additional 

research and modelling which supported the same conclusion.  Nalcor has also undertaken to 

implement an extensive monitoring program to monitor mercury levels in fish and has 

committed to posting consumption advisories if mercury levels reach or exceed Health Canada’s 

guidelines.   

[231] DFO concluded that the plans contemplated by the Authorization are reasonable in the 

circumstances.  This was the very decision that the Minister was empowered to make.  

[232] Finally, as to a framework agreement between Nalcor and the Applicant, Nalcor submits 

that the scientific evidence before the Minister was that significant downstream impacts in the 

LISA are unlikely.  Further, the plans already require engagement in respect of mitigation, 
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including compensation, if monitoring suggests downstream impacts are occurring in the LISA.  

As no downstream impacts are anticipated, it is unreasonable to require a framework agreement. 

The Authorization reasonably requires Nalcor to carry out the necessary monitoring and to act 

promptly if the predicted environmental effects are exceeded.   

Analysis 

(a) Discrete Consultation Issues 

[233] In making the decision to issue the Authorization, I find that Canada adequately 

consulted and accommodated the Applicant in accordance with the terms of the Agreement.  

Before I give my reasons for this conclusion, I will briefly deal with some of the related concerns 

that the Applicant has raised which can be disposed of separately from the main analysis.  

i. Adequacy of Consultation in Phases 1-3 

[234] As discussed above, the Agreement specifically defines an EA as including an 

assessment of the environmental effects of an undertaking that is conducted under the CEAA.  

The Project is an undertaking as defined in the Agreement.  Consult is defined in the Agreement 

as requiring notice, a reasonable period of time for the party being consulted to prepare and an 

opportunity to present its views on the matter, and, full, and fair consideration of those views.  

Further, because the Project was identified as one that would reasonably be expected to have 

adverse environmental effects in the LISA or on Inuit rights under the Agreement, there was a 

further obligation pursuant to s 11.6.1 of the Agreement to ensure that the Applicant was 

consulted about the environmental effects, the best way to achieve meaningful participation of 
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the Inuit in the EA, and that it received a report generated as a result of the EA, including the 

rationale, conclusions and recommendations of the JRP. 

[235] It is my view that the summary of the facts set out at the beginning of these reasons 

demonstrate that the Applicant was adequately consulted in Phases 1-3 by way of the EA process 

conducted by the JRP as contemplated by the Agreement.  That is, that the consultation 

requirements of s 11.6.1 were met. 

[236] The Applicant was fully engaged in the JRP process and the JRP was mandated to and 

did set out in the JRP Report information provided by Aboriginal groups, including the 

Applicant, concerning traditional uses as related to the potential environmental effects of the 

Project on recognized Aboriginal rights, as well as their concerns in that regard.  The issue of 

potential methylmercury bioaccumulation, including downstream of Muskrat Falls and in Goose 

Bay and Lake Melville, was at the forefront of the JRP’s considerations and was the basis of 

many of its Recommendations.  When the JRP Report was issued, the Applicant publicly 

expressed its general satisfaction with its conclusions (Nunatsiavut, News Release, “Nunatsiavut 

Government pleased with panel recommendations on proposed Lower Churchill project” (29 

August 2011)) and, significantly, the focal point of the Applicant’s concerns with the 

consultation and accommodation process that followed the issuance of the JRP Report is the 

extent to which Nalcor was required to comply with JRP Recommendation 6.7, the assessment of 

downstream effects. 
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[237] Further, although at various points in its written and verbal submissions the Applicant 

suggested that its concerns, in particular methylmercury bioaccumulation downstream of the 

Project, were not given adequate consideration throughout the EA process as well as prior to the 

issuance of the Authorization, the Applicant ultimately conceded at the hearing before me that it 

did not take issue with the adequacy of the consultation afforded to it by way of the JRP.  

Accordingly, the underlying consultation in those phases is not at issue with respect to the 

decision to issue the Authorization, as per s 11.6.2 of the Agreement, when taking into 

consideration the totality of the consultation in all five Phases. 

ii. Aboriginal Consultation Report 

[238] The Applicant also takes issue with the internal Aboriginal Consultation Report 

concerning the Project which was prepared by the Agency in January 2012.  The Applicant 

submits that the report misrepresents its position, thereby acting contrary to the honour of the 

Crown, or that it indicates a lack of meaningful consultation. 

[239] The Applicant was unaware of this document until the disclosure process connected with 

its application for judicial review.  Importantly, however, the report describes the positions of 

each of the Aboriginal groups identified therein with respect to their views as to how the 

potential adverse effects of the proposed Project may impact their potential or established 

Aboriginal or treaty rights.  This was based on the presentations the Aboriginal groups made to 

the JRP and on comments made by them directly to federal government department officials.  
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[240] Section 6.2 of the Aboriginal Consultation Report concerns the Applicant, the 

Nunatsiavut Government, as the representative of the Inuit of Labrador.  It describes the 

community profile, the Agreement, including that Inuit living outside the LISA have rights to 

harvest wildlife, plants and migrating birds pursuant to the provisions of Chapter 12 (Schedule 

12-E), and that s 11.6.1 of the Agreement requires consultation.  The report notes that in its 

March 31, 2011 submission to the JRP the Applicant stated that it could not support the Project 

as currently proposed.  In the Applicant’s final submission to the Panel in April 2011, it 

expressed its concerns, as described, and provided a list of recommendations to address those 

issues.  The report also describes the JRP conclusions as to the Applicant’s concerns and the 

Applicant’s response to the JRP Report of November 11, 2011, including the Applicant’s three 

main mitigation recommendations.  The report summarized the Applicant’s position as follows: 

7.1.1 Nunatsiavut 

Nunatsiavut is primarily concerned with the potential effects of 

mercury downstream of the Project. The proponent did not 
consider that Inuit would be affected by its project and essentially 
excluded Labrador Inuit from their analysis of project impacts. 

Nunatsiavut emphasized that the Panel made a significant adverse 
effect pronouncement for Inuit, without making the same 

determination for any other Aboriginal group involved in the 
environmental assessment process.   

Nunatsiavut maintain that Inuit rights and title, and traditional 

territory as established under the Labrador Inuit Land Claims 
Agreement and agreed upon in the overlap agreement with Innu 

Nation will be significantly adversely affected if the proposed 
development proceeds. They stated that this must be 
accommodated for and mitigated by the proponent and the 

provincial and federal governments and clarified that further 
consultation does not constitute, and is not equal to, mitigation. 

Nunatsiavut also directed the provincial and federal governments 
to review a recent study on the human health effects of prenatal 
and childhood exposure to environmental contaminants, such as 

methylmercury, on the health and development of Inuit children in 
Nunavik (northern Quebec) that was released subsequent to Panel 

hearings.  
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[241] Section 7.2 of the report also noted that the Applicant had provided recommendations for 

addressing their concerns regarding mitigation while moving forward with Project development, 

being participation in a high level management mechanism for the Project and a minimum of 

$200,000 funding annually for baseline research and monitoring.  An outstanding issue was 

identified, that being the Applicant’s desire to have a mechanism to compensate Inuit for any 

Project effects: in its response to the JRP Report, the Applicant had proposed text that it wished 

to be included with the permit(s) associated with the Project.  

[242] The Applicant takes issue with this report, in that it states that Nunatsiavut “are generally 

supportive of the Project” (Aboriginal Consultation Report, s 7).  When asked about this by way 

of his Responses to Written Examination, Chapman stated that it was his understanding that this 

statement was based on the fact that the Applicant had provided recommendations to the JRP on 

how issues of concern to the Applicant could be remedied and had not refused outright to 

consider the Project proceeding in any form.  

[243] Similarly, the Applicant takes issue with the January 30, 2012 internal DFO memo to the 

DFO Regional Director General, as it also states that the Innu Nation and Nunatsiavut 

Government “are generally supportive of the Project”.  The Applicant submits that this is a 

misrepresentation of its position.  When questioned on this point by way of his Responses to 

Written Examination, Finn, the author of the memo, stated that his statement that the Applicant 

was generally supportive of the Project was based on the fact that the Applicant had provided 

recommendations to the JRP during and after the Panel hearings on how issues of concern to the 

Applicant could be remedied.  By way of example, he referred to the recommendations made by 
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the Applicant in its April 13, 2011 submissions to the JRP and its recommendations made in its 

response to the JRP Report.  

[244] In this regard it is of note that in its response to the JRP Report, the Applicant set out 

three major recommendations that would “help to mitigate impacts on Inuit and Inuit Rights and 

allow Inuit to constructively contribute to the Lower Churchill process going forward”.  Further, 

in its January 16, 2012 letter to the Province and DFO, the Applicant set out four core mitigative 

measures it had raised at a January 9, 2012 meeting with the Premier of the Province.  Both of 

these documents predate both the internal DFO memo and the Aboriginal Consultation Report 

that the Applicant takes issue with.   

[245] In my view, little turns on this issue.  The Aboriginal Consultation Report as well as the 

JRP Report clearly communicated the Applicant’s concerns, including its ongoing concern with 

the downstream effects of methylmercury bioaccumulation and the mitigation steps that it had 

proposed.  More importantly, the comments reasonably reflect the Applicant’s position at the 

time that they were made.  Accordingly, I do not agree that DFO misrepresented the Applicant’s 

position and thereby acted contrary to the honour of the Crown or that the comments indicate a 

lack of meaningful consultation. 

[246] The Applicant also points out that while the internal DFO memo at issue is dated six days 

after the Agency’s Aboriginal Consultation Report, it states that DFO would participate in the 

Aboriginal Consultation Report to ensure Aboriginal concerns were addressed, where 
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appropriate, prior to Canada making its decision.  Again, in my view, while DFO’s internal 

update memo was inaccurate, little turns on the point.   

iii. Section 11.6.2 Procedure 

[247] The Applicant also submits that the Agreement is to be interpreted as requiring a 

procedure whereby Canada was to provide the Applicant with copies of the reports generated as 

a result of the EA process as required by s 11.6.1(c), and then, under s 11.6.2,  to make a 

preliminary decision on the Project.  If that preliminary decision was to allow the Project to 

proceed, then the Applicant should have been notified, provided with sufficient information 

about the proposed decision to allow it to formulate its views and allowed a reasonable amount 

of time to prepare a response, which would then be fully and fairly considered.  

[248] In my view, this is in effect an attempt to collaterally attack Canada’s Response, as that 

was the decision that permitted the Project to proceed, subject to the requirements of the Course 

of Action Decision.  I would note, however, that the Applicant was provided with the report 

required by s 11.6.1(c), which was the JRP Report.  As to s 11.6.2, it requires consultation prior 

to any action that would allow the Project to proceed or the making of a decision to issue an 

authorization in relation to the Project.  As described above, the Applicant was consulted on the 

JRP Report in Phase 4.   

[249] As to the procedure envisaged by the Applicant, that would require Canada to make a 

preliminary determination as to whether the Project would proceed and then to consult on that 

preliminary determination, this is one of its own interpretation.  Neither s 11.6.2 or any other of 
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the Agreement’s consultation provisions specify that approach.  Nor did the Consultation 

Framework, to which process the Applicant had largely agreed.  In my view, it is not open to the 

Applicant to challenge, after the fact, a process to which it agreed.   

[250] Similarly, Canada did not breach its duty to consult by virtue of the fact that DFO did not 

circulate a draft of the Authorization or the revised EEM Plan prior to its issuance. 

[251] Section 11.6.2 does not specify that drafts must be circulated prior to approval or 

issuance, and the Regulatory Phase Protocol, upon which the Applicant had been consulted, did 

not contemplate that after comments were received, a revised draft EEM Plan would be 

circulated to the Applicant prior to approval by DFO.  Rather, the Regulatory Phase Protocol 

specified that, if comments were received, they would be given full and fair consideration by the 

RA, in writing, and that the RA would incorporate changes as appropriate.  This is what 

occurred. 

[252] The Applicant did not seek such a requirement when commenting on the draft Regulatory 

Phase Protocol, or at any time, and it is not now open to the Applicant to subsequently challenge 

the sufficiency of the consultation process on a point with which it did not take issue at the 

relevant time.   

[253] Similarly, when the Applicant commented on the draft Regulatory Phase Protocol, it did 

not request that it be provided with a draft of the Authorization prior to issuance.  Rather, it 

requested that it be provided with the Authorization within 5 days of issuance.  In fact, it was 
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provided with it on the same day that it was provided to Nalcor.  This did not constitute a breach 

of DFO’s duty to consult. 

iv. May 1, 2008 Letter 

[254] The Applicant also submits that because the joint letter of May 1, 2008 from the Province 

and the Agency refers only to ss 11.2.2, 11.2.8, 11.2.9 and 11.5.11, with no reference to Part 11.6 

of the Agreement, this demonstrates that Canada avoided its ss 11.6.1 and 11.6.2 obligations, 

including determining whether the Project would reasonably be expected to have adverse 

environmental effects in the LISA or on Inuit rights under the Agreement, so that when key 

decisions and steps were being taken in relation to the Authorization, Canada was not guided by 

the terms of s 11.6.2, but by the protocols and guidelines developed by the federal and provincial 

governments.   

[255] In my view, this submission is of no merit.  The letter was written by the Province, with 

the consent of the Agency, which may explain why it referenced those provisions of the 

Agreement which pertained to the Province’s obligations.  Further, DFO and TC wrote to the 

Applicant on August 8, 2007 providing the registration document pursuant to s 11.2.8 of the 

Agreement and explaining that the Project would require Fisheries Act authorizations, triggering 

an EA.  The EA process as contemplated by s 11.6 then commenced. 

[256] Thus, in my view, the omission in the May 1, 2008 joint letter is not important when 

viewed in the context of the whole of the consultation process.  The real issue is not whether Part 
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11.6 of the Agreement was explicitly referenced in that letter, but whether the substantive 

content of the duty to consult pursuant to the Agreement was met.   

v. Failure to Identify the Applicant in Canada’s Response 

[257] The Applicant also submits that Canada’s Response fails to mention the Labrador Inuit 

by name, instead referring only to Aboriginal groups, and that this brings into question whether 

its concerns were considered at all, let alone fully and fairly.  Again, this is an improper 

collateral attack on Canada’s Response.  In any event, there is also no merit to the position.  

Canada’s Response cannot be viewed in isolation from the JRP Report which, pursuant to the 

Agreement, properly formed a part of the underlying consultation process.  The JRP Report 

explicitly identified the Applicant as one of the Aboriginal groups which participated in the EA 

process and identified and discussed in detail the Applicant’s concerns as to methylmercury 

bioaccumulation, downstream effects and otherwise.  Canada’s Response was not required to 

restate the content of the JRP Report, and its failure to name the Applicant and the other 

Aboriginal groups identified in the JRP Report and in Aboriginal Consultation Report is not 

fatal. 

(b) Adequacy of Consultation prior to Issuance of Authorization 

[258] The real issue in this judicial review is whether the Applicant was adequately consulted 

and accommodated in respect of the decision to issue the Authorization.  In that regard, in July 

2010 DFO advised the Applicant that, pursuant to the Consultation Framework, the federal 

government was entering the regulatory permitting phase of the Project and wished to continue 

consultations with respect to specific regulatory decisions, approvals or actions that may have 
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potential adverse impacts on Aboriginal rights or title.  Further, that the federal government 

anticipated the issuance of a s 35(2) Fisheries Act authorization from DFO for the harmful 

alteration, disruption or destruction of fish habitat and a s 32 Fisheries Act authorization from 

DFO for the destruction of fish.  DFO provided the draft Regulatory Phase Protocol for the 

Phase 5 consultations.  The Applicant provided comments on the draft protocol, and it was 

subsequently revised by DFO in consideration of the comments received. 

[259] On February 12, 2013 the Applicant met with the Minister of Fisheries and Oceans to 

discuss its concerns about the Project including downstream effects and, for the first time, stated 

that its preliminary data suggested that total mercury from the Churchill River extends into Lake 

Melville and the LISA, although a copy of that data does not appear to have been provided by 

the Applicant.  The Applicant also continued to seek annual funding for its research and 

monitoring of the overall effects on the downstream environment. 

[260] On February 28, 2013 DFO advised the Applicant that it was preparing to issue a 

Fisheries Act authorization, provided it with the draft FHC and EEM Plans and sought comments 

within 45 days as per the Regulatory Phase Protocol.  The Applicant did not provide comments 

on the FHC Plan but on several occasions expressed concerns regarding inadequacies in the 

EEM Plan with respect to baseline data.  This included a meeting with DFO on March 22, 2013 

and formal written comments regarding the EEM Plan on April 15, 2013 which, in essence, took 

the position that by way of Recommendation 6.7, the JRP had required a holistic and 

comprehensive downstream effects assessment, but that Nalcor was not being required to 

undertake this.  The Applicant was of the view that without a comprehensive baseline 
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understanding of the whole of the Lake Melville system, an appropriate monitoring program 

could not be established.  And, accordingly, that the EEM Plan was not of sufficient form and 

detail to allow the Applicant to prepare its views.  The Applicant again sought, as a condition of 

the Authorization, that Nalcor fund the Applicant’s comprehensive downstream effects 

assessment.  

[261] DFO responded to these comments on May 30, 2013.  It stated that it was of the view that 

the EEM Plan contained sufficient detail to allow the Applicant to prepare its views and 

comment on the plan.  And, based on the comments received, DFO would require Nalcor to add 

to the EEM Plan additional details on the protocols for sampling and analysis of fish and seals 

for methylmercury currently set out in baseline monitoring reports.  As to Recommendation 6.7, 

Canada’s Response stated that Nalcor would be required to collect additional baseline data on 

methylmercury bioaccumulation in fish and on fish habitat downstream of Muskrat Falls prior to 

impoundment.  Such information had been collected by Nalcor in 2011 and 2012, including Lake 

Melville, and would continue to be collected prior to impoundment.  DFO also explained that the 

primary objective of an environmental effects monitoring or follow-up program was to verify 

specific predictions made by a proponent during an environmental assessment, especially where 

there may be uncertainty about the severity or extent of a possible impact.  EEM programs are 

not designed or implemented to study environments or changes in them overall.  The EEM Plan 

addressed those predictions for which DFO considered monitoring to be required for verification, 

including in relation to methylmercury bioaccumulation in fish.  Finally, as to the Applicant’s 

funding request, DFO stated that it typically sets out monitoring and reporting requirements that 

a proponent must meet, but does not specify who a proponent is to engage to carry this out.  On 
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June 28, 2013 DFO also responded to the Applicant’s letters of November 11, 2011 and July 24, 

2012 addressing the concerns raised on a point by point basis.   

[262] The Applicant wrote to the Minister of Fisheries and Oceans on July 2, 2013 reiterating 

its concerns with DFO’s position as to downstream impacts of the Project and the related EEM 

Plan.  It stated that throughout the EA and post-EA process, Nalcor had not provided meaningful 

baseline measurements or conducted sufficient research to characterize the downstream 

environment that would be impacted by the Project, particularly in Lake Melville.  Further, that 

Canada’s Response to Recommendation 6.7 was an extreme simplification of its intent.  

Canada’s Response eliminated the need to understand the downstream environment at a holistic 

level and the ability to model or predict downstream impacts prior to flooding.  The Applicant 

sought a comprehensive baseline study to provide foundational knowledge which it deemed 

essential for the prediction of downstream impacts and for the formulation of a meaningful EEM 

Plan and consultation respecting that plan.  While acknowledging that the total elimination of 

increased mercury and methylmercury concentrations downstream may be impossible, the 

Applicant submitted that the primary and only mitigation measure that could reduce the risk or 

concentration of mercury prior to flooding was full clearing of the reservoir area, and took the 

position, for the first time, that removal of all the trees and the top layer of organic matter was 

also required as an aspect of this. 

[263] The Authorization with conditions was issued on July 9, 2013 and was provided to the 

Applicant on the same day.  On July 12, 2013 the Minister responded to the Applicant’s 
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February 12, 2013 concerns and on August 27, 2013 the Minister responded to the Applicant’s 

letter of July 2, 2013. 

[264] In my view, the communications between DFO and the Applicant together with the 

Regulatory Phase Protocol process served to satisfy the consultation requirements of s 11.6.2 of 

the Agreement.  I would have reached the same conclusion applying the content of the common 

law duty to consult above the mid-range but lower than the high end of the spectrum as described 

earlier in these reasons.  

[265] This is because the Applicant was given notice by DFO that it was preparing to issue a 

Fisheries Act authorization and was provided with the draft EEM Plan for comment.  DFO met 

with the Applicant to discuss its concerns regarding the EEM Plan.  The Applicant then put its 

concerns in writing and DFO responded to them in writing.  As will be discussed further below 

in the context of accommodation, DFO required Nalcor to add to the EEM Plan additional details 

on the protocols for sampling and analysis of fish and seals as a result of the Applicant’s 

comments on the draft EEM Plan, indicating that the Applicant’s concerns were considered.  

While the Applicant does not agree with DFO’s responses and feels that they did not address its 

view that there was a need for a holistic and predictive downstream assessment, in my view 

DFO’s response does reflect full and fair consideration of the issues that the Applicant raised.  

[266] While the Applicant argues that the EEM Plan was not of sufficient form or detail to 

permit it to prepare its views, and that therefore there was no consultation as defined by the 

Agreement, what the Applicant is really saying was that it refused to address the EEM Plan 
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because its demands to lead a broad based, funded, comprehensive study of Lake Melville, from 

an Inuit perspective, had not been accommodated.  

[267] Phase 5 was concerned with the regulatory process surrounding the issuance of the 

Authorization and, more particularly, with the preparation of the FHC and EEM Plans which 

were to be conditions of the Authorization.  As noted by DFO in its communications to the 

Applicant, the EEM Plan deals with monitoring and follow up for the purpose of verifying the 

EA predictions.  It is not designed or implemented to study environments or overall changes to 

them.  The Applicant would also have been aware of this from an early stage in the EA process, 

as the summary of the EIS states that monitoring and follow up programs are designed to verify 

environmental effects predictions made during the EA as well as the effectiveness of the 

implemented mitigation measures.  

[268] The Applicant, in challenging the Phase 5 consultation that led to the issuance of the 

Authorization, takes the position that Canada’s Response eliminated the need to understand the 

downstream environment on a holistic basis and to conduct a comprehensive baseline study to 

provide foundational knowledge for the prediction of downstream impacts upon which the EEM 

Plan could then be based.  In this regard, the Applicant is not challenging the adequacy of the 

Phase 5 consultation, but is attacking Canada’s Response. 

[269] For the reasons above, it is my view that the Applicant was adequately consulted and that 

Canada’s duty to consult as per the Agreement was satisfied.  That said, the Minister’s response 

to the Applicant’s July 2, 2013 letter was not timely, as it did not come until August 27, 2013, 
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long after the issuance of the Authorization.  However, the issues that the Minister addressed 

therein had previously been raised by the Applicant and addressed by DFO, with the exception of 

the new suggestion that full clearing of the reservoir should include all trees and the top layer of 

organic matter, which issue is addressed below with respect to accommodation.  

[270] Adequate consultation having taken place, the remaining question is whether, taking into 

account all of the relevant interests and circumstances, a duty to accommodate arose, and if so, 

whether it was satisfied.   

(c) Accommodation 

[271] The nub of this matter is that the Applicant does not agree that the assessment of 

downstream effects required of Nalcor was adequate, that the conditions of the Authorization, 

specifically the EEM Plan, do not remedy this and, therefore, that its concerns in this regard were 

not accommodated.  On one level this is a technical, scientific issue comparing the baseline data 

collection, modelling, assessment, research and monitoring that Canada deems necessary to that 

which the Applicant deems necessary.  It is not the role of this Court to make such a 

determination (Ekuanitshit FC at para 94, appeal dismissed by FCA, leave to appeal to SCC 

refused).  

[272] However, the questions that are before this Court are whether any duty to accommodate 

arose, whether any such duty was it met in these circumstances, and, whether Canada, as 

represented by the Minister, had a reasonable basis upon which to decide to issue the 

Authorization in the form that he did. 
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[273] In Little Salmon, where the definition of consult was similar to that found in the 

Agreement, Justice Binnie stated: 

[14] The delegated statutory decision maker was the appellant 
David Beckman, the Director of the Agriculture Branch of the 
territorial Department of Energy, Mines and Resources.  He was 

authorized, subject to the treaty provisions, to issue land grants to 
non-settlement lands under the Lands Act, R.S.Y. 2002, c. 132, and 

the Territorial Lands (Yukon) Act, S.Y. 2003, c. 17.  The First 
Nation argues that in exercising his discretion to approve the grant 
the Director was required to have regard to First Nation’s concerns 

and to engage in consultation.  This is true.  The First Nation goes 
too far, however, in seeking to impose on the territorial 

government not only the procedural protection of consultation but 
also a substantive right of accommodation.  The First Nation 
protests that its concerns were not taken seriously — if they had 

been, it contends, the Paulsen application would have been denied. 
This overstates the scope of the duty to consult in this case.  The 

First Nation does not have a veto over the approval process.  No 
such substantive right is found in the treaty or in the general law, 
constitutional or otherwise.  The Paulsen application had been 

pending almost three years before it was eventually approved.  It 
was a relatively minor parcel of 65 hectares whose agricultural use, 

according to the advice received by the Director (and which he was 
entitled to accept), would not have any significant adverse effect 
on First Nation’s interests. 

[274] And, in respect of the duty to accommodate: 

[81] The First Nation’s argument is that in this case the legal 

requirement was not only procedural consultation but substantive 
accommodation.  Haida Nation and Mikisew Cree affirm that the 

duty to consult may require, in an appropriate case, 
accommodation.  The test is not, as sometimes seemed to be 
suggested in argument, a duty to accommodate to the point of 

undue hardship for the non-Aboriginal population.  Adequate 
consultation having occurred, the task of the Court is to review the 

exercise of the Director’s discretion taking into account all of the 
relevant interests and circumstances, including the First Nation 
entitlement and the nature and seriousness of the impact on that 

entitlement of the proposed measure which the First Nation 
opposes. [Emphasis in original]  
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[275] In this case, as in Little Salmon, the Agreement is silent as to accommodation.  Here the 

circumstances differ somewhat from those which prevailed in Little Salmon as the potential 

consequences are more serious and the Agreement itself contemplates the JRP process and 

further consultation with respect to permitting.  And, in my view, although there is no 

requirement for substantive accommodation, the common law principles discussed can be 

utilized to interpret what, if any accommodation is required in these circumstances.   

[276] In this regard, it is my view that Canada was obliged to consider, take into account and 

respond to the issue, accommodating the Applicant, where and to the extent possible, by taking 

appropriate steps to avoid or mitigate significant adverse effects or irreparable harm.  To an 

extent, accommodation and reasonableness are related.  The consultation process must serve to 

properly inform the Minister’s decision i.e., his decision must be reasonable.  This would include 

accommodation to the extent possible, which is also a question of what is reasonable in the 

circumstances based on properly informed considerations and competing interests. 

[277] It is also of note that the parties do not suggest that there was no duty to accommodate in 

this case. 

[278] The Applicant in its Phase 4 and 5 submissions identified four recommendations that it 

stated would help to mitigate impacts on Inuit and Inuit rights: i) its representation on a high-

level management structure; ii) funding for it to conduct and lead baseline research and 

monitoring of the Lake Melville system, including a large scale, comprehensive understanding of 

the downstream environments (biophysical, cultural, socioeconomic and health impacts); iii) 
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framework language as a condition of permitting to effect a mechanism for compensation should 

impacts arise, including harvesting losses and loss of cultural practices resulting from events 

with significant environmental effects on Inuit or Inuit rights that result from the Project, such as 

an increase in mercury levels; and, iv) full clearing of the reservoir area including trees and the 

top layer of organic matter.   

[279] As these are the mitigation or accommodation measures proposed by the Applicant itself, 

I will address them each below. 

vi. High Level Management Structure 

[280] As to the Applicant’s request for Inuit representation on a high level management 

structure for the Project, which would be comprised of the Applicant, the Innu Nation, the 

Province and Canada, this was first raised by the Applicant in Phase 4 by way of its November 

11, 2011 document, Nunatsiavut Government Response to Panel Report, as a way to mitigate 

impacts on Inuit and Inuit rights and to allow Inuit to constructively contribute to the Project.  As 

indicated above, this was very belatedly responded to by DFO’s letter of June 28, 2013.  There 

DFO advised that a high level management structure was not contemplated for the Project but 

that the Applicant would be consulted by DFO and TC in the context of their regulatory 

functions and that DFO had consulted with the Applicant on the EEM and FHC Plans it was 

requiring as conditions of the Fisheries Act authorizations.   

[281] There is, in my view, a requirement of responsiveness on the part of Canada as part of its 

duty to consult and accommodate (Taku River at paras 25, 32).  Canada’s response to the 
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Applicant’s request for participation on a high level management structure was certainly not 

timely, coming some 19 months after the Applicant raised the issue in response to the JRP 

Report.  However, it ultimately did respond and provided an explanation as to why the proposal 

was not adopted.  Further, the Applicant has not challenged Canada’s position nor indicated why 

not implementing a high level management structure was not reasonable in these circumstances.  

Thus, while the consultation process was not perfect, I see no basis for a finding that the 

Applicant was not adequately accommodated in this regard (Ekuanitshit FC at para 31). 

vii. Comprehensive Downstream Assessment  

[282] Upon review of the record, it is apparent that there is a fundamental difference of opinion 

between the Applicant and Canada as to what is scientifically necessary to address, and therefore 

to accommodate, the Applicant’s concerns regarding potential downstream effects, including 

methylmercury bioaccumulation.  

[283] In this regard, it is essential to recall that the JRP dealt extensively with methylmercury 

bioaccumulation in its report. 

[284] In Chapter 6, Aquatic Environment, the JRP addressed a number of issues including 

methylmercury in the reservoirs and downstream.  As to the fate of mercury in the reservoirs, the 

JRP set out the views of Nalcor and the participants.  Nalcor included a description of how 

reservoir formation leads to the release of methylmercury into the aquatic environment.  

Specifically, that when soils in reservoir areas are flooded, bacterial breakdown of the vegetation 

causes methylation, a chemical process that converts inorganic mercury in the soils to 
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methylmercury, a more toxic form.  Methylmercury then enters the aquatic ecosystem 

accumulating in aquatic animals mostly when they feed on organisms with elevated mercury.  

The concentration of methylmercury increases upward through the food chain (referred to as 

bioaccumulation) resulting in higher concentrations in predatory fish, in animals such as otters or 

seals that eat fish, and potentially in humans.  Typically, as shown in experience from other 

reservoirs in boreal regions, mercury levels in fish peak 5 to 16 years after flooding and then 

gradually decrease to background levels over 30 or more years.  Nalcor’s modelling predicted 

that mercury concentrations in the reservoir would peak within 5 years after flooding, declining 

to baseline levels within 35 years.    

[285] The JRP noted that Nalcor's proposed mitigation and monitoring related to 

methylmercury included monitoring fish mercury concentrations annually for the first 10 years 

following inundation to verify predictions.  Monitoring frequency could then be adjusted, 

depending on results.  

[286] As to the participants, the JRP noted that both EC and NRC concluded that Nalcor had 

modelled mercury increases in the lower Churchill River appropriately.  DFO also stated that 

Nalcor’s predictions about mercury levels were consistent with the current state of knowledge 

but questioned the accuracy of Nalcor’s predictions regarding the magnitude and duration of 

methylmercury in the lower Churchill River.  DFO therefore recommended that Nalcor develop a 

comprehensive program to monitor spatial and temporal changes in mercury in fish within the 

reservoirs and downstream including at Goose Bay following reservoir creation.  The frequency 

and timing of sampling should be sufficient to support a clear assessment of the magnitude and 
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timing of these changes and to inform determinations of risks to human health and 

implementation of related fisheries management measures.  Further, that more baseline data 

should be collected on mercury levels in estuarine fish downstream of Muskrat Falls and in 

Goose Bay in advance of inundation. 

[287] Section 6.7 addressed downstream effects including flow dynamics, water quality, 

productivity and mercury.  The JRP again set out Nalcor’s position as well as those of the 

participants.   

[288] Nalcor predicted that mercury levels would increase after impoundment in water and 

plankton downstream to the mouth of the river and into the Goose Bay narrows.  Methylmercury 

levels would increase in fish downstream to and including Goose Bay, but levels would be lower 

compared to fish in the reservoirs with the exception of piscivorous fish feeding below the 

tailrace of Muskrat Falls.  Mercury would not be detectable beyond Goose Bay because 

concentrations in the water would be gradually diluted, sediments would settle, and plankton and 

zooplankton would die-off before or at the saltwater interface.  Effects of elevated mercury 

levels associated with piscivores feeding on entrained fish would only be seen fairly close to the 

tailrace area below Muskrat Falls.  In any case, Nalcor predicted that at no time would fish 

methylmercury reach a level to affect fish health or behaviour at a population level.  Peak 

methylmercury levels were expected to return to baseline levels within 35 years.  

[289] Nalcor stated that a more extensive assessment of cumulative effects of mercury levels 

associated with the Churchill Falls hydroelectric project was not necessary.  Nalcor 
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acknowledged some uncertainties associated with its modelling and the state of knowledge about 

bioaccumulation and the fate of mercury in the ecosystem that limited its ability to make 

accurate predictions of potential increases in methylmercury in Lake Melville.  However, Nalcor 

said its methylmercury modelling in the downstream environment was sufficient for planning 

and assessment purposes.  Further, that its modelling approach provided the necessary level of 

predictive capacity required to determine downstream methylmercury concentrations.  This 

would be backed up by Nalcor’s commitment to monitoring and follow up to verify predictions, 

address uncertainty and incorporate adaptive management.  Nalcor’s proposed mitigation 

measures included working with Aboriginal stakeholders to monitor mercury in fish and seals 

downstream of Muskrat Falls and collecting more baseline data on mercury levels in estuarine 

fish and seals downstream of Muskrat Falls and in Goose Bay. 

[290] As to other participants, the JRP noted that they had raised concerns about the exclusion 

of Goose Bay and Lake Melville from the assessment area, changes to erosion and deposition 

downstream, mercury accumulation, including entrainment effects, in fish and seals, and changes 

to ice formation.  DFO said that Nalcor had provided insufficient rationale for its decision to 

exclude Goose Bay and Lake Melville from the assessment area.  The Applicant submitted that 

before any definitive conclusions could be reached on any trends in downstream methylmercury 

levels or their measurable effects, Nalcor should collect more data on suspended solids and fish 

and seal movements and conduct a better analysis of mercury.  

[291] The JRP noted that DFO had released a research paper showing that mercury effects from 

the Churchill Falls project could be seen in several estuarine species (rainbow smelt, tomcod, sea 
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trout) in the waters of Lake Melville over 300 kilometres away from the Smallwood Reservoir.  

DFO expressed concern about the absence of downstream sampling of primary producers and 

macrobenthos because of their potential to bioaccumulate mercury.  DFO therefore 

recommended that Nalcor develop a comprehensive program to monitor spatial and temporal 

changes in mercury in fish within the reservoirs and downstream including at Goose Bay 

following reservoir creation.  The frequency and timing of sampling should support a clear 

assessment of the magnitude and timing of these changes, and inform determinations of risks to 

human health and implementation of related fisheries management measures.  More baseline 

data should be collected on mercury levels in estuarine fish downstream of Muskrat Falls and in 

Goose Bay in advance of inundation. 

[292] In its conclusions and recommendations the JRP acknowledged that there was limited 

literature on downstream, estuarine effects on hydro projects in a boreal region, and limited 

applicability of reports that were cited by participants, which lack of information it said was 

likely compounded by Nalcor’s decision to place the study boundary at the mouth of the river 

and, therefore, not carry out baseline sampling in Lake Melville.  As a result, the JRP stated that 

it could not confidently conclude what the ecological effects would be downstream of Muskrat 

Falls, particularly in the estuarine environment of Goose Bay and Lake Melville: 

The Panel concludes that Nalcor's assertion that there would be no 

measurable effect on levels of mercury in Goose Bay and Lake 
Melville has not been substantiated. Evidence of a long distance 

effect from the Churchill Falls project in estuarine species clearly 
indicate that mercury effects can cross from freshwater to saline 
environments, in spite of Nalcor's assertions to the contrary. The 

Panel also concludes that Nalcor did not carry out a full assessment 
of the fate of mercury in the downstream environment, including 

the potential pathways that could lead to mercury bioaccumulation 
in seals and the potential for cumulative effects of the Project 
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together with other sources of mercury in the environment. 
Because Nalcor did not acknowledge the risk that seals could be 

exposed to mercury from the Project, it did not address whether 
elevated mercury would represent any threat to seal health or 

reproduction.  

The significance of the potential for downstream mercury effects 
on Aboriginal and non-Aboriginal land and resource use, and on 

human health and communities is discussed in Chapters 8, 9, and 
13. 

The Panel is not convinced that all effects beyond the mouth of the 
river will be "nonmeasurable" as defined by Nalcor (within natural 
variability). The Panel concludes that downstream effects would 

likely be observed in Goose Bay over the long term caused by 
changes in sediment and nutrient supply and in water temperature. 

Effects in Lake Melville are more difficult to predict on the basis 
of existing information. The Panel acknowledges that there is 
difficulty in accurately predicting the scale of effects given the 

absence of long-term ecological studies of the effects of 
hydroelectric projects in northern environments on receiving 

waters. However, the Panel believes that this emphasizes the need 
for a precautionary approach, particularly because no feasible 
adaptive management measures have been identified to reverse 

either long-term adverse ecological changes or mercury 
contamination of renewable resources.  

With the information before it, the Panel is unable to make a 
significance determination with respect to the risk of long-term 
alteration of ecological characteristics in the estuarine 

environment. The Panel concludes that there is a risk that mercury 
could bioaccumulate in fish and seals in Goose Bay and possibly in 

Lake Melville populations as well but would probably not 
represent a risk to the health of these species. The implications on 
health and land use are addressed elsewhere, but the following 

recommendation addresses the need to take a precautionary 
approach to reduce the uncertainty regarding both the potential 

ecological and mercury effects downstream.  

RECOMMENDATION 6.7 Assessment of downstream effects  

The Panel recommends that, if the Project is approved and before 

Nalcor is permitted to begin impoundment, Fisheries and Oceans 
Canada require Nalcor to carry out a comprehensive assessment of 

downstream effects including:   
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• identifying all possible pathways for mercury throughout 
the food web, and incorporating lessons learned from the 

Churchill Falls project;   

• baseline mercury data collection in water, sediments and 

biota, (revised modelling taking into account additional 
pathways, and particularly mercury accumulation in the 
benthos) to predict the fate of mercury in the downstream 

environment; 

• quantification of the likely changes to the estuarine 

environment associated with reduction of sediment and 
nutrient inputs and temperature changes; and 

• identification of any additional mitigation or adaptive 

management measures. 

The results of this assessment should be reviewed by Fisheries and 

Oceans Canada and by an independent third-party expert or 
experts, and the revised predictions and review comments 
discussed at a forum to include participation by Aboriginal groups 

and stakeholders, in order to provide advice to Fisheries and 
Oceans Canada on next steps. 

(JRP Report, pp 88-89) 

[293] It is important to consider the context of this Recommendation.  The JRP, based on the 

information before it, was not able to make a significance determination with respect to the risk 

of long term alteration of ecological characteristics in the estuarine environment.  However, it 

concluded that there was a risk of mercury bioaccumulation in fish and seals in Goose Bay and 

possibly Lake Melville.  It made its Recommendation in order to reduce uncertainty regarding 

both the potential ecological and mercury effects downstream.  

[294] Thus, the intent of Recommendation 6.7 was to obtain a greater level of certainty about 

mercury effects downstream prior to impoundment.  
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[295] Canada’s Response stated that it considered whether the significant adverse 

environmental effects of the Project could be justified in the circumstances, taking into account 

Canada’s commitments made in response to the JRP Recommendations, as well as those of 

Nalcor in the EIS and at the JRP hearings.  Further, that Canada would require that certain 

mitigation measures, environmental effects monitoring and adaptive management be undertaken 

by Nalcor, as well as additional studies on downstream effects by way of requirements in federal 

authorizations and approvals.  Canada determined that ensuring those commitments were carried 

out minimized the negative effects of the Project and reduced the risks associated with the 

uncertainty about the success of the mitigation measures.  Further, that the anticipated 

significant energy, economic, socio-economic and environmental benefits outweighed the 

significant adverse environmental effects as identified in the JRP Report. 

[296] Canada’s Response in relation to Recommendation 6.7 stated that: 

The Government of Canada agrees with the intent of this 

recommendation and notes it is directed to Fisheries and Oceans 
Canada.  

As a condition of a subsection 35(2) authorization under the 
Fisheries Act, and prior to impoundment, Fisheries and Oceans 
Canada will require Nalcor to collect additional baseline data on 

bioaccumulation of methyl mercury in fish and on fish habitat 
downstream of Muskrat Falls.  

Fisheries and Oceans Canada will require Nalcor to conduct a 
comprehensive multi-year program to monitor and report on 
bioaccumulation of methyl mercury in fish (including seals) within 

the reservoirs and downstream, including the Goose Bay/Lake 
Melville area. Fisheries and Oceans Canada will also require that 

Nalcor carry out multi-year post-project monitoring and reporting 
downstream into Lake Melville on a variety of parameters 
including nutrients, primary production, fish habitat utilization and 

sediment transport in order to asses changes to downstream fish 
habitat.  
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(Applicant’s Record, Vol II, p 749) 

[297] There is no question that Canada’s Response does not fully adopt Recommendation 6.7. 

While the Recommendation suggests that there be further pre-impoundment assessment to better 

predict the levels of mercury in the downstream environment, that this assessment be reviewed 

by DFO and an independent third party expert(s), and, that the revised predictions be discussed 

at a forum, including Aboriginal groups, to advise DFO on “next steps”, Canada’s Response 

requires the pre-impoundment collection of additional baseline data and a comprehensive multi-

year program to monitor and report on bioaccumulation of methylmercury in fish and seals 

within the reservoir and downstream into Lake Melville.  

[298] The Authorization addressed these requirements in Condition 6: 

6. The Proponent shall undertake an Environmental Effects 

Monitoring Program as outlined in the "Lower Churchill 
Hydroelectric Generation Project - Aquatic Environmental Effects 
Monitoring Program - Muskrat Falls" (EEM Plan), dated February 

2013, to monitor and verify the predicted impact of the proposed 
development from a fish and fish habitat perspective including 

project related downstream effects, methymercury 
bioaccumulation in fish and fish entrainment as the Muskrat Falls 
facility by:    

[…] 6.3 Methylmercury bioaccumulation shall be monitored 
annually to determine levels in resident fish species, including 

seals, both within the reservoir and downstream as per established 
monitoring schedule, to record and report peak level and 
subsequent decline to background levels. 

6.4 Information collected from the baseline and post-project 
surveys to compare and verify predictions of project impacts to 

fish and fish habitat is to be reported by: 

6.4.1 Providing a comprehensive annual report 
summarizing all aspects associated with the EEM 

Program (including baseline data collection) to 
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DFO by March 31.  This will include on-going 
baseline monitoring up to and including 2016, as 

well as post-project monitoring for a period of no 
less than twenty (20) years from 2018 through to 

and including 2037. 

6.4.2 Providing a comprehensive EEM Program 
review report summarizing all aspects associated 

with the post-Project EEM Program to DFO by 
March 31 of every fifth (5th) year, commencing in 

2023.  This will facilitate adjustments as needed, 
and as approved by DFO. 

…  

[299] The EEM Plan notes that transport of mercury into Goose Bay and Lake Melville was 

modelled with the results showing minimal increases within Goose Bay.  The report includes a 

table setting out the predicted total mercury concentrations in water, five months following 

impoundment.  However, it also states that bioaccumulation of mercury in river reaches 

downstream of hydroelectric developments is a known phenomenon.  Therefore, relying solely 

on a before and after comparison of mercury concentration is not considered an appropriate 

means of monitoring environmental effects.  Post-project mercury concentration would, 

therefore, be compared to modeled results as well as baseline data in conjunction with literature 

from similar hydroelectric developments.  And while baseline data had been collected since 

2001, it had been for the purpose of developing the model used to predict post-project 

concentrations. 

[300] The EEM Plan study area for mercury sampling includes the Muskrat Falls reservoir and 

downstream out to Goose Bay/Lake Melville area.  Sampling is to occur on an annual basis until 
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the visible peak and decline in concentration is observed.  Further analysis will be conducted at 

that point, and additional monitoring will occur “with an efficient schedule”.  

[301] The EEM Plan states that baseline total mercury concentrations in fish had been collected 

over a 13 year period (since 1999) and that actual concentration at the time of inundation may be 

different.  Therefore, additional fish samples would be collected and analysed for mercury body 

burden during pre-inundation in order to continue collection of mercury concentrations and to 

collect as much data as possible from each fish captured.  A graph shows the mean mercury 

concentrations that have been measured in the mainstem below Muskrat Falls for nine types of 

fish to date, while another shows mean mercury concentrations measured in Goose Bay and Lake 

Melville for 11 types of fish.  Similar information concerning seals is provided.  

[302] As noted above, Canada’s Response does not fully adopt Recommendation 6.7.  The 

Applicant puts forward no authority that suggests that Canada is bound to accept 

recommendations made by the JRP as part of the EA process.  However, as the purpose of the 

EA process and the JRP Report is to identify environmental impacts and to inform Canada’s 

Response, the JRP’s Recommendations cannot, in my view, simply be ignored or rejected 

without reasons.  To do so would be to entirely undermine the EA process and its use by Canada 

to fulfill its consultation obligations. 

[303] Here, however, Recommendation 6.7 was not ignored or rejected in whole.  Rather, the 

intent of the Recommendation was accepted to the extent that the uncertainty identified by the 

JRP was acknowledged and addressed, although not in the manner recommended by the JRP.  
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Canada’s Response explained that ensuring commitments made by Nalcor and the provincial 

government were carried out would minimize the negative effects of the Project and reduce the 

risks associated with the uncertainty about the success of the mitigation measures.  Further, that 

the anticipated significant energy, economic, socio-economic and environmental benefits 

outweighed the significant adverse environmental effects as identified in the JRP Report.  One of 

these adverse effects was, of course, the impacts on the Applicant if consumption advisories are 

required. 

[304] In short, Canada’s Response acknowledged the concerns and balanced the competing 

interests, explaining why it arrived at its conclusion (Haida at para 45; Taku River at para 2).  

While Canada’s Response could, undoubtedly, have provided a more in-depth explanation as to 

why it accepted the intent of Recommendation 6.7, but not its adoption in whole, its rationale is 

apparent from the record.  In the context of this judicial review of the issuance of the 

Authorization, this is relevant as it pertains to the underlying consultation and rationale 

supporting Canada’s Response and the Course of Action Decision which, in turn, led to the 

issuance of the Authorization and its conditions. 

[305] And, while the further assessment recommended by the JRP may have permitted a higher 

level of predictive certainty as to mercury levels, it is also apparent from DFO’s submissions to 

the JRP, which were essentially adopted by Canada’s Response, that DFO was satisfied that the 

modelling and data gathered by Nalcor served to provide a sufficient predictive basis against 

which future monitoring could be compared when combined with the further baseline sampling 

and monitoring required by the EEM Plan.  That is, Canada was satisfied that the uncertainty and 
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risk pertaining to methylmercury bioaccumulation could be managed by way of the monitoring 

programs.  

[306] The consultation process demonstrates that Canada was fully informed of the Applicant’s 

view as to the extent of the downstream assessment that was required.  However, it is apparent 

that it did not agree with this view.  The May 30, 2013 letter from DFO, which responded to the 

Applicant’s comments on the EEM Plan, addressed this issue in the context of Phase 5.  DFO 

explained that with respect to Recommenda tion 6.7, per Canada’s Response, Nalcor would be 

required to collect additional baseline data, which was collected in 2011 and 2012 and would 

continue to be collected prior to impoundment.   

[307] Importantly, it also explained that the EEM Plan was to verify specific predictions made 

by a proponent during an EA, especially where there may be uncertainty about the severity or 

extent of a possible impact.  And significantly, that Nalcor’s EEM Plan addressed those 

predictions for which DFO considered monitoring to be required for verification, including in 

relation to methylmercury bioaccumulation.  

[308] In written examination, Finn was asked if proper prediction of downstream impacts 

required an understanding of how the specific downstream ecological system in question works.  

And, if not, why not.  He responded that scientifically defensible predictions about downstream 

impacts on fish and fish habitat can be made using a combination of baseline sampling and 

studies in the area to be affected, scientific literature, modelling, and comparison with other 

projects, local knowledge, and other information.  He added that as of the date of his response, 
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baseline information downstream into Lake Melville had been compiled for three years, and 

would continue to be compiled for the next three years until impoundment of the Muskrat Falls 

reservoir.  He stated that Lake Melville is understood sufficiently for the purpose of assessing 

predictions about potential impacts by the project on the downstream aquatic environment. 

[309] In essence, Recommendation 6.7 sought further assessment prior to impoundment to 

obtain a greater predictive level of certainty about mercury effects downstream.  Canada’s 

Response, in effect, accepted that this uncertainty presented a risk.  However, balanced against 

the Project benefits, the significant adverse environmental effects were outweighed and could be 

managed by way of the Authorization conditions.  The Applicant disagrees with this conclusion, 

however, its objections are not concerned with any perceived flaws in the EEM Plan.  It does not 

suggest, for example, that annual sampling is insufficient, that the number of fish species tested 

is not representative or that there are specific steps that could be taken that would improve the 

baseline sampling or monitoring efforts described.  Rather, it again raises its disagreement, in 

principle, with Canada’s Response. 

[310] Again, while Canada undoubtedly could have done a far better job explaining why a 

more in depth assessment was not required and why the EEM Plan sufficed, its explanation was 

sufficient to provide an understanding of its rationale (Haida at para 44; Ka’a’Gee Tu #2 at para 

131; West Moberly at para 144).  

[311] In the context of accommodation, the Authorization effected the EEM Plan.  The 

Applicant did not provide substantial comments on the EEM Plan and does not identify how it 
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was not accommodated in this regard other than as described above.  Nor does it take issue with 

any other aspect of the Authorization.  

[312] Canada submits that based on the comments that were received with respect to the EEM 

Plan, DFO required Nalcor to add additional details on the protocols for sampling and analysis of 

fish and seals for methylmercury currently set out in baseline monitoring reports and that this 

was accommodation of the Applicant’s concerns.  A review of a black line version of the EEM 

Plan (Bennett Affidavit sworn November 25, 2013, Nalcor’s Record, Vol 10, Tab 2) indicates 

that these changes really were little more than “additional details”.  The changes to s 2.5, 

Mercury Bioaccumulation, provide clarification of descriptions and made only a couple of 

substantive changes, being that additional fish samples will be collected and analysed for 

mercury body burden during pre-inundation, and seals will be analyzed for trophic feeding 

pattern.  

[313] I agree with the Applicant’s view that these changes were modest.  However, in the 

circumstances described above, this does not amount to a failure of the duty to accommodate. 

[314] As to the Applicant’s funding request for the study that it was carrying out by way of 

ArcticNet, in its letter of May 30, 2013 DFO stated that it typically sets out monitoring and 

reporting requirements that a proponent must meet but does not specify who a proponent is to 

engage to carry this out.  As stated above, accommodation does not require agreement, nor do I 

see any basis on which to find that Canada was obliged to direct Nalcor as to who it was to 

engage to carry out the required monitoring as an accommodation measure.  
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viii. Framework Language for Compensation 

[315] As to the Applicant’s recommendation that framework language be incorporated as a 

condition of permitting to effect a mechanism for compensation should impacts arise, DFO 

advised the Applicant by its letter of June 28, 2013 that the requested framework language would 

not be included as a condition of the authorizations or approvals as it would not be enforceable 

as a condition under the Fisheries Act or the NWPA.  The Applicant has not challenged that 

position. 

ix. Full Clearing 

[316] As to the proposed mitigation measure of full clearing of the reservoir, including the 

removal of all trees and the top layer of organic matter, it should first be noted that the JRP 

addressed reservoir preparation both in Chapter 4, Project Need and Alternatives, and Chapter 6, 

Aquatic Environment.  

[317] In Chapter 4 the JRP described Nalcor’s submissions on the environmental, technical and 

economic reasoning for three alternative clearing scenarios: no clearing, full clearing and partial 

clearing.  It also described the participants’ views.  This included NRC’s view that the methods 

Nalcor had used to model the fate of mercury in the environment after reservoir clearing were 

appropriate.  However, that the EIS did not indicate whether Nalcor had considered the 

effectiveness of partial clearing.  Nor had Nalcor assessed removing the organic layer of soil or 

selective clearing of brush and other organics to reduce methylmercury production.  Based on 

new information from experimental lakes, NRC recommended the removal of trees, brush and 

possibly soils in the drawdown zone between high and low water levels, as research indicated 
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that this area would be the greatest contributor of methylmercury, thus supporting Nalcor’s 

scenario of partial clearing.  The Applicant submitted that Nalcor must clear wood and brush 

within the reservoir boundaries to decrease methylmercury contamination within and 

downstream of the Project area.  

[318] The JRP noted that Nalcor’s “partial clearing” alternative involved clearing trees only in 

the ice and stick-up zones around the perimeter of the reservoirs and only in areas in these zones 

that are within Nalcor’s pre-defined safety, environmental and economic operating constraints.  

Otherwise, the trees are left standing.  The “full clearing” alternative involved, in addition to 

partial clearing, clearing wood in the flood zone in areas that meet the same operating criteria as 

for “partial clearing”.  In other words, “full clearing” did not mean the removal of all trees.  

[319] The JRP listed the factors it considered to be particularly relevant in reaching its 

conclusions on alternate means of reservoir preparation.  It also stated that: 

The Panel also notes, as further discussed in Chapter 5, the more 

trees cleared, the more benefits accrue in terms of reducing 
methylmercury accumulation and greenhouse gas emissions, 
though gains may be small. The Panel also notes that Natural 

Resources Canada recommended that Nalcor study the removal of 
soils in the drawdown area to reduce the production of 

methylmercury in flooded terrain. This is discussed in Chapter 6.  

[320] The JRP concluded that it was both technically and economically feasible to carry out 

“full clearing” for the Muskrat Falls reservoir.  Its Recommendation 4.5 was that, if the Project 

was approved, that Nalcor be required to apply its full clearing reservoir preparation option to 

that reservoir. 
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[321] In Chapter 6, the JRP also addressed reservoir clearing and described the participants’ 

views.  Nalcor stated that mobilization of methylmercury in the reservoirs is an unavoidable 

impact of hydroelectric projects and that the “full clearing” option would only reduce mercury 

levels in fish by about ten percent, which would not justify the extra expense.  It also indicated 

that other types of mitigation, such as intensive fishing of certain species, were unproven and 

likely not feasible.  Nalcor also noted that NRC’s recommended large scale removal of 

vegetation and soils before inundation had only been tried at an experimental level, would not be 

technically or economically feasible, and would have considerable environmental effects.   

[322] NRC pointed out that development of knowledge about the methylmercury problem 

associated with reservoir creation was still at an early stage and that mitigation to date had been 

largely confined to consumption advisories (which the Panel addressed in Chapter 13).  Recent 

research had shown that the most effective mitigation may be removal of vegetation and the 

upper soil layer in what would become the drawdown area of the new reservoir.  NRC therefore 

recommended that Nalcor consider large-scale removal of mercury and carbon-rich soils within 

this area, the so-called “bathtub ring”, to mitigate methylmercury production, acknowledging 

that this form of mitigation had so far only been conducted at a smaller experimental scale. 

[323] The JRP concluded that: 

The Panel notes that Natural Resources Canada challenged the 

notion that mercury mobilization is an inevitable consequence of 
hydro power development and consumption advisories are 
adequate as the only response. The benefits of carrying out pre-

inundation mitigation such as more extensive clearing of 
vegetation or soils would need to be evaluated in the context of 

effects of the predicted mercury levels on fish-eating wildlife 
(Chapter 7), the use of renewable resources (Chapter 8) and human 
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health (Chapter 13). Similarly, the significance of the cumulative 
effect of another period of methylmercury contamination on the 

lower Churchill system, following the effects of the Churchill Falls 
project, should be evaluated in the context of human health and the 

use of renewable resources.  

[…]  

The Panel accepts that selective soil removal around the reservoir 

rim is not yet proven as mitigation but observes that this approach 
appears to have merit, especially if the clearing can be confined to 

the reservoir rim. The Panel also notes that the type of preparation 
required for this mitigation might be complementary with the 
riparian and fish habitat measures that Nalcor would already be 

undertaking.  

The Panel concludes that consumption advisories transfer part of 

the cost of generating hydroelectricity to local populations and it is 
therefore important to find better approaches to reducing 
methylmercury in reservoirs. Therefore the Panel believes that 

Natural Resources Canada should move ahead with testing the 
mitigative approach of removing soil in the drawdown zone, 

including determining how to avoid or minimize environmental 
impacts, and ways to make beneficial use of the materials 
removed.  

RECOMMENDATION 6.5 Pilot study for methylmercury 

mitigation through soil removal  

The Panel recommends that Natural Resources Canada, in 
consultation with Nalcor and, if possible, other hydroelectricity 
developers in Canada, carry out a pilot study to determine (a) the 

technical, economic and environmental feasibility of mitigating the 
production of methylmercury in reservoirs by removing vegetation 

and soils in the drawdown zone, and (b) the effectiveness of this 
mitigation measure. The pilot study should take place in a location 
where the relevant parameters can be effectively controlled (i.e. 

not in the Lower Churchill watershed) and every effort should be 
made to complete the pilot before sanction decisions are made for 

Gull Island. If the results of the pilot study are positive, Nalcor 
should undertake to employ this mitigation measure in Gull Island 
to the extent possible and monitor the results. 

(JRP Report, p 74) 
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[324] Recommendation 6.5 did not pertain to the Muskrat Falls reservoir.   

[325] Canada’s Response to Recommendation 4.5 was to note that it was directed to Nalcor’s 

operations as regulated by the Province but that Canada would work with the parties as required. 

 The Applicant has not challenged that jurisdictional finding in this application for judicial 

review.  If Canada did not have jurisdiction over clear cutting then its ability to accommodate the 

Applicant in that regard would be similarly constrained.  On this basis it was reasonable for 

Canada not to have done so. 

[326] It is also of note that, despite the fact that the Province elected the partial clearing option 

in March 2012, the Applicant did not subsequently raise the issue of reservoir clearing as a 

mitigation measure until July 2, 2013, seven days before the issuance of the Authorization.  This 

was also when the issue of soil removal was raised by the Applicant for the first time.  In its 

letter to the Minister, the Applicant stated that while the total elimination of increased mercury 

and methylmercury concentrations downstream may be impossible, the primary mitigation 

measure that could be taken was full clearing of the reservoir area, including trees and the top 

layer of organic matter, and that a first step towards accommodation of Inuit concerns would be 

to require this.  The Minister responded to this submission in his August 27, 2013 letter, noting 

that Canada’s Response agreed with the intent of the JRP recommendations on the issue but did 

not commit to undertaking a pilot study on the removal of organic matter or other recommended 

actions in this regard, and restated that requirements relating to clear cutting of vegetation fall 

under provincial legislation. 
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[327] While it would assuredly have been preferable for the Minister to have  responded to the 

Applicant’s submission on full clearing and the removal of the top layer of organic matter prior 

to the issuance of the Authorization, the late response is not fatal in this case given the six year 

consultation process and the late stage at which the Applicant raised the issue as a required 

mitigation step, as well as the Applicant’s prior support of full clearing without stipulating that in 

its view this should include the removal of all trees and the top layer of organic matter.   

[328] Ultimately, in the Province’s Response to the JRP Report, also issued on March 15, 2012, 

the Province supported only “partial clearing” (Nunatsiavut, 2015 NLTD at para 55).  

[329] As I stated above, Canada’s decision not to accommodate the Applicant’s request in this 

regard was reasonable given the jurisdictional limitation.  It would also be defensible based on 

the fact that soil removal as a mitigation measure was acknowledged to be experimental and that 

the JRP did not recommend either removal of all trees or the removal of soil.  

[330] However, tree removal as a mitigation measure is directly related to the issue of 

methylmercury bioaccumulation and related potential need for consumption advisories 

downstream of Muskrat Falls and in Lake Melville.  Thus, while Canada’s Response was based 

on jurisdiction, Canada would have known that the Province was intending to require partial 

rather than full clearing as recommended by the JRP.  Yet Canada did not account for the 

resultant increase in methylmercury in its response to Recommendation 4.5 or explain how this 

was elsewhere considered.  Given that methylmercury levels were a major concern of the 

Applicant and a central issue for the JRP, and that the JRP process fulfilled part of Canada’s duty 
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to consult and its report informed Canada’s Response, the Applicant could well have expected 

that the issue would be explicitly addressed, rather than simply disposed of on the basis that clear 

cutting was within Provincial jurisdiction. 

[331] However, as discussed above, Canada was satisfied that Nalcor’s modelling, baseline 

data collection, sampling and monitoring, as enhanced by the EEM Plan that formed a part of the 

Authorization, were sufficient to address the uncertainty and risk and to identify any unpredicted 

increase of methylmercury levels in fish and seals.  Therefore, its decision to issue the 

Authorization without accommodating the Applicant with respect to full, as opposed to partial 

clearing, was informed and reasonable.  This is particularly so as the JRP had acknowledged that 

the gains of requiring full rather than partial clearing may be small. 

IV. Conclusion 

[332] As a general conclusion on the issue of accommodation, I note that in Little Salmon, the 

Supreme Court of Canada stated the test of accommodation is not a duty to accommodate to the 

point of undue hardship for the non-Aboriginal population.  Adequate consultation having 

occurred, the task of the Court is to review the Minister’s exercise of discretion, taking into 

account all of the relevant interests and circumstances (also see Haida at paras 47-50).  

[333] And as stated in Katlodeeche:  

[101] Sometimes a decision must be made even when an 

Aboriginal group asserts that consultation is not adequate, and to 
make a decision in these circumstances is not unreasonable 

(Ahousaht Indian Band v Canada (Minister of Fisheries and 
Oceans), 2007 FC 567 (CanLII) [Ahousaht]). There is no duty to 
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reach agreement, and no reason that a rapid conclusion to a 
consultation process will necessarily deprive an Aboriginal group 

of meaningful consultation when the preceding process itself has 
been lengthy and adequate (Taku River, above). 

[334] Further, the Supreme Court of Canada in Taku River stated: 

[2] I conclude that the Province was required to consult 

meaningfully with the TRTFN in the decision-making process 
surrounding Redfern’s project approval application. The TRTFN’s 
role in the environmental assessment was, however, sufficient to 

uphold the Province’s honour and meet the requirements of its 
duty. Where consultation is meaningful, there is no ultimate duty 

to reach agreement. Rather, accommodation requires that 
Aboriginal concerns be balanced reasonably with the potential 
impact of the particular decision on those concerns and with 

competing societal concerns.  Compromise is inherent to the 
reconciliation process. In this case, the Province accommodated 

TRTFN concerns by adapting the environmental assessment 
process and the requirements made of Redfern in order to gain 
project approval. I find, therefore, that the Province met the 

requirements of its duty toward the TRTFN. 

[335] In this case, methylmercury bioaccumulation had been at the forefront of Project issues 

since 2006.  At the JRP stage, the EIS Guidelines were amended to require Nalcor to determine 

whether the Project may be reasonably expected to have adverse environmental effects on the 

LISA for the purpose of determining the applicability of the Agreement and to require Nalcor to 

provide the rationale used to delineate study areas (Exhibit 21 to Chapman Affidavit, pp 2560 

2570).  That rationale was rejected by the Applicant, DFO and the JRP with the result that 

Nalcor was required to consider impacts downstream of Muskrat Falls including Goose Bay and 

Lake Melville.   
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[336] With respect to the effects downstream of Muskrat Falls, the JRP concluded that should 

consumption advisories be required in Goose Bay and Lake Melville, the Project would have 

significant adverse effects on the pursuit of traditional harvesting activities by Labrador Inuit, 

including the harvesting of country food.  It extensively addressed consumption advisories, and 

their impact, in other parts of its report, including Chapters 8, 9, 10 and 13.  

[337] The JRP fully considered the downstream impacts of methylmercury, including with 

respect to reservoir clearing as well as consumption advisories.  Therefore, Canada fully 

understood both the risk that existed and the seriousness of that risk.  It was informed that the 

Project’s effect on fishing and seal hunting in Goose Bay and Lake Melville would apply to 

traditional harvesting activities of Labrador Inuit if consumption advisories were required. 

[338] Canada’s Response specifically acknowledges that the JRP recommended further 

analysis to reduce uncertainty about downstream environmental effects.  And, when considering 

whether the significant adverse environmental effects of the Project could be justified, it 

accounted for the potential adverse effects of the Project and the commitments that had already 

been made by the federal government and Nalcor.  That is, Canada acknowledged and weighed 

the adverse impacts with the benefits and decided to proceed, requiring certain mitigation 

measures, environmental effects monitoring and adaptive management to be undertaken by 

Nalcor, as well as additional studies on downstream effects.  It found that these measures would 

reduce the risks associated with the uncertainty about the success of mitigation measures. 
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[339] Thus, by way of Canada’s Response, the potential risk of consumption advisories and 

related impact on the Applicant’s rights, was, in effect, accepted when balanced against the 

Project benefits.  By way of the Authorization and Condition 6 of the Authorization, Canada did 

impose some additional requirements on Nalcor as to sampling and monitoring for mercury 

levels in fish and seals.  The Applicant feels that this was inadequate accommodation.  However, 

this is based on its view that a holistic study of Lake Melville is required before an adequate 

EEM Plan can be effected.  Canada does not share that view.  While Canada could have done a 

far better job of explaining, at Phase 4 and 5 of the consultation, why it was satisfied with a 

monitoring program rather than requiring more predictive modelling before flooding, I cannot 

find that it has failed to meet its duty to accommodate. 

[340] My view in this regard is somewhat shaped by the fact that throughout the JRP process, 

the only pro-active mitigation measure identified as potentially feasible was reservoir site 

preparation.  The pre-impoundment assessment proposed by Recommendation 6.7 was not 

accompanied by the identification by the JRP of further pro-active mitigation measures that 

could be implemented if necessary.  Re-active mitigation options were limited to monitoring 

followed by consumption advisories if required.  

[341] Because the available mitigation measures pertaining to methylmercury bioaccumulation 

are limited, so too are the methods of accommodation.  The JRP did not reject the concept and 

use of consumption advisories, which have previously been used in the Churchill River, albeit 

acknowledging that their use would have a significant adverse effect on fish and seal hunting in 

the area.  The Applicant acknowledges in its May 30, 2013 letter that methylmercury levels 

20
15

 F
C

 4
92

 (
C

an
LI

I)



 

 

Page: 153 

rising may be an inevitable consequence of inundation and that the only mitigation measure that 

could reduce the risk or concentration of mercury prior to flooding was reservoir clearing and 

soil removal.  Even though the Applicant submits, in accordance with Recommendation 6.7, that 

further pre-impoundment predictive assessment should be carried out, it has not suggested that 

there are other mitigation measures that could be effected should that assessment indicate levels 

of methylmercury will be higher than those predicted by Nalcor.  In the EEM Plan, DFO 

imposed the sampling and monitoring measures it deemed necessary to verify Nalcor’s 

predictions, recognizing the uncertainties, as to downstream methylmercury in fish and seals.  

While the changes made to the EEM Plan as a result of the Phase 5 consultation did not greatly 

vary from what had been originally proposed, in all the circumstances, the accommodation and 

decision to issue the Authorization was reasonable. 

[342] When appearing before me, Canada submitted that the Authorization also permits DFO to 

take other measures should Nalcor’s monitoring and follow up indicate that its predictions are 

not verified.  Specifically, Condition 1.1 of the Authorization stipulates that should the 

authorized impacts to fish and fish habitat be greater than previously assessed, DFO may 

suspend any works, undertakings, activities or operations associated with the Project and direct 

Nalcor to carry out any modifications, works or activities deemed necessary.  Further, if DFO is 

of the view that greater impacts may occur than were contemplated, it may also modify or 

rescind the Authorization.   

[343] Nalcor, of course, predicts that mercury bioaccumulation in fish and seals will not rise to 

levels that require consumption advisories.  If they are wrong in this prediction and monitoring 
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indicates that levels are rising and that advisories will likely be required, it is not disputed that at 

that stage there is little that can be done to reduce the levels.  When appearing before me, counsel 

for Canada suggested that if that were to occur, the Project could be halted.  I do not think, at that 

stage of such a significant, multi-billion dollar construction project, there is even a remote 

possibility that the Project would be scrapped or mothballed because downstream mercury levels 

exceeded Nalcor’s predictions.  Counsel for Canada also suggests that if that were to occur, the 

Applicant could sue Nalcor for damages.  That may be so. 

[344] However, from my perspective, such an outcome would pertain to accommodation.  If, 

down the road, monitoring establishes that mercury bioaccumulation in fish and seals is 

exceeding Nalcor’s predictions and that consumption advisories will be required, then pursuant 

to the honour of the Crown, further consultation and accommodation will be required.  At that 

time, Canada may well be required to accommodate the Applicant by providing financial redress, 

or causing it to be provided, or taking such other measures as may be appropriate. 

[345] In summary, the Applicant was consulted and its concerns were reasonably identified and 

considered.  They also were balanced reasonably with the potential impact of the Authorization 

on those concerns and with the competing societal concerns.  While the Applicant did not obtain 

its desired outcome, the duty to consult was satisfied, the Applicant was adequately 

accommodated, and the decision to issue the Authorization was reasonable. 

[346] Accordingly, the Applicant’s motion for judicial review and the relief sought is 

dismissed.  However, given the nature of the subject matter and that the question raised by the 
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Applicant concerning mercury bioaccumulation was an important one, there will be no order for 

costs against the Applicant regardless of its lack of success. 
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JUDGMENT 

THIS COURT’S JUDGMENT is that  

1. The application is dismissed. 

2. There is no order as to costs. 

"Cecily Y. Strickland" 

Judge 
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Wayne Clarence Badger Appellant 

v. 

Her Majesty The Queen Respondent 

and between 

Leroy Steven Kiyawasew Appellant 

v. 

Her Majesty The Queen Respondent 

and between 

Ernest Clarence Ominayak Appellant 

v. 

Her Majesty The Queen Respondent 

and 

The Attorney General of Canada, the 
Attorney General of Manitoba, the Attorney 
General for Saskatchewan, the Federation 
of Saskatchewan Indian Nations, the Lesser 
Slave Lake Indian Regional Council, the 
Treaty 7 Tribal Council, the Confederacy of 
Treaty Six First Nations, the Assembly of 
First Nations and the Assembly of Manitoba 
Chiefs lnterveners 

INDEXED AS: R. v. BADGER 

File No.: 23603. 

1995: May 1, 2; 1996: April 3. 

Present: Larner C.J. and La Forest, L'Heureux-Dube, 
Sopinka, Gonthier, Cory and Iacobucci JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 
ALBERTA 

Indians - Treaty rights - Hunting on privately 
owned land in tract ceded by treaty - Violations of 
Wildlife Act - Whether status Indians have right to hunt 

Wayne Clarence Badger Appelant 

c. 

Sa Majeste la Reine Intimee 

et entre 

Leroy Steven Kiyawasew Appelant 

c. 

Sa Majeste la Reine lntimee 

et entre 

Ernest Clarence Ominayak Appelant 

c. 

Sa Majeste la Reine Intimee 

et 

Le procureur general du Canada, le 
procureur general du Manitoba, le 
procureur general de la S~skatchewan, la 
Federation of Saskatchewan Indian Nations, 
le Lesser Slave Lake Indian Regional 
Council, le Treaty 7 Tribal Council, la 
Confederacy of Treaty Six First Nations, 
I' Assemblee des Premieres Nations et 
I' Assembly of Manitoba ci.iefs Intervenants 

REPERTOruE: R. c. BADGER 

N° du greffe: 23603. 

1995: 1 er et 2 mai; 1996: 3 avril. 

Presents: Le juge en chef Lamer et les juges La Forest, 
L'Heureux-Dub6, Sopinka, Gonthier, Cory et Iacobucci. 

EN APPEL DE LACOUR D'APPEL DE L'ALBERTA 

Indiens - Droits issus de traites - Chasse sur des 
terres privies situees dans le territoire cede aux tennes 
d'un traite - Violations de la Wildlife Act - Les 
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for food on privately owned land lying within tract 
ceded by treaty - Whether hunting rights extinguished 
or modified by Natural Resources Transfer Agreement 
- Whether licensing and game limitations apply to sta
tus Indians - Constitution Act, 1982, s. 35( 1) - Treaty 
No. 8 ( 1899) - Natural Resources Transfer Agreement, 
1930 (Constitution Act, 1930, Schedule 2), para. 12 -
Alta. Reg. 50187, ss. 2(2), 25 - Alta. Reg. 95187, s. 7. 

The appellants were status Indians (under Treaty 
No. 8) who had been hunting for food on privately 
owned lands falling within the tracts surrendered by the 
Treaty. Each was charged with an offence under the 
Wildlife Act (the Act). Their trials and appeals pro
ceeded together. The appellant Badger, who was hunt
ing on scrub land near a run-down but occupied house, 
was charged with shooting a moose outside the permit
ted hunting season contrary to s. 27(1) of the Act. The 
appellant Kiyawasew, who had been hunting on a 
posted, snow-covered field that had been harvested that 
fall, and the appellant Ominayak, who had been hunting 
on uncleared muskeg, both had shot moose and were 
charged, under s. 26(1) of the Act, with hunting without 
a licence. All were all convicted in the Provincial Court. 
They unsuccessfully appealed their summary convic
tions, first to the Court of Queen's Bench and then to the 
Court of Appeal, challenging the constitutionality of the 
Act in so far as it might affect them as Crees with status 
under Treaty No. 8. The constitutional question raised: 
(1) whether status Indians under Treaty No. 8 have the 
right to hunt for food on privately owned land which 
lies within the territory surrendered under that Treaty; 
(2) whether the hunting rights set out in Treaty No. 8 
have been extinguished or modified by para. 12 of the 
Natural Resources Transfer Agreement, 1930 (NRTA); 
and, (3) the extent, if any, ss. 26(1) (requiring a hunting 
licence) and 27(1) (establishing hunting seasons) of the 
Act applied to the appellants. 

Held: The appeals of Wayne Clarence Badger and 
Leroy Steven Kiyawasew should be dismissed. The 
appeal of Ernest Clarence Ominayak should be allowed 
and a new trial directed so that the issue of the justifica
tion of the infringement created by s. 26(1) of the 
Wildlife Act and any regulations passed pursuant to that 
section may be addressed. 

lndiens inscrits ont-ils le droit de chasser pour se nour
rir sur des terres privees situees dans le territoire cede 
aux termes d'un traite? - Les droits de chasse ont-ils 
he eteints ou modifies par la Convention sur le transfert 
des ressources naturelles? - Le regime de delivrance 
des permis et les restrictions applicables a la chasse au 
gibier s 'appliquent-ils aux lndiens inscrits? - Loi cons
titutionnelle de 1982, art. 35(1) - Traite n° 8 (1899) -
Convention sur le transfert des ressources naturelles de 
1930 (Loi constitutionnelle de 1930, annexe 2), par. 12 
- Reglement de /'Alberta 50187, art. 2(2), 25 - Regle
ment de !'Alberta 95187, art. 7. 

Les appelants sont des Indiens inscrits (aux termes du 
Traite no 8) qui chassaient pour se nourrir sur des terres 
privees situees dans le territoire cede aux tennes du 
Traite. Chacun des appelants a ete accuse d'une infrac
tion a la Wildlife Act (la Loi). Ils ont ete juges ensemble, 
tant en premiere instance qu'en appel. L'appelant Bad
ger, qui chassait clans des taillis pres d'une maison dela
bree mais occupee, a ete accuse d'avoir, contrairement 
au par. 27(1) de la Loi, abattu un orignal en dehors de la 
saison de chasse. L'appelant Kiyawasew, qui chassait 
clans un champ couvert de neige ou se trouvaient des 
ecriteaux et OU on avait fait la recolte a l'automne, ainsi 
que l'appelant Ominayak, qui chassait dans une savane 
non deboisee, ont eux aussi abattu des orignaux, et ils 
ont ete accuses, en vertu du par. 26(1) de la Loi, d'avoir 
chasse sans permis. Ils ont tous ete declares coupables 
en Cour provinciale. Ils ont sans succes interjete appel 
de leur declaration de culpabilite par procedure som
maire, d'abord a la Cour du Banc de la Reine puis a la 
Cour d'appel, contestant la constitutionnalite de la Loi 
dans la mesure OU elle pourrait porter atteinte a leurs 
droits en taut que Cris vises par le Traite n° 8. La ques
tion constitutionnelle comporte trois volets: (1) Les 
Indiens inscrits aux tennes du Traite n° 8 ont-ils le droit 
de chasser pour se nourrir sur des terres privees situees 
dans le territoire cede aux termes de ce traite? (2) Les 
droits de chasse €nonces dans le Traite n° 8 ont-ils ete 
eteints OU modifies par Jes dispositions du par. 12 de la 
Convention sur le transfert des ressources naturelles de 
1930 (la Convention)? (3) Dans quelle mesure,, le cas 
echeant, Jes par. 26(1) (obligation de detenir un perrnis 
de chasse) et 27(1) (etablissement des saisons de chasse) 
de la Loi s'appliquaient-ils aux appelants? 

Arret: Les pourvois de Wayne Clarence Badger et de 
Leroy Steven Kiyawasew sont rejetes. Le pourvoi 
d'Emest Clarence Ominayak est accueilli et un nouveau 
proces est ordonne afin que soit examinee la question de 
la justification de l'atteinte creee par le par. 26(1) de la 
Wildlife Act et les reglements pris en application de cette 
disposition. 
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Per La Forest, L'Heureux-Dube, Gonthier, Cory and 
Iacobucci JJ.: Treaty No. 8 guaranteed the Indians the 
"right to pursue their usual vocations of hunting, trap
ping and fishing" subject to two limitations, a geo
graphic limitation and the right of government to make 
regulations for conservation purposes. 

Certain principles apply in interpreting a treaty. First, 
a treaty represents an exchange of solemn promises 
between the Crown and the various Indian nations. Sec
ond, the honour of the Crown is always at stake; the 
Crown must be assumed to intend to fulfil its promises. 
No appearance of "shaip dealing" will be sanctioned. 
Third, any ambiguities or doubtful expressions must be 
resolved in favour of the Indians and any limitations 
restricting the rights of Indians under treaties must be 
narrowly construed. Finally, the onus of establishing 
strict proof of extinguishment of a treaty or aboriginal 
right lies upon the Crown. 

The NRTA did not extinguish and replace the Treaty 
No. 8 right to hunt for food. Paragraph 12 of the NRTA 
clearly intended to extinguish the treaty protection of 
the right to hunt commercially but the right to hunt for 
food continued to be protected and, indeed, was 
expanded. Treaty rights, absent direct conflict with the 
NRTA, were not modified. The Treaty right to hunt for 
food accordingly continues in force and effect. 

Three preliminary observations were made regarding 
the NRTA. First, the "right of access" in the NRTA does 
not refer to a general right of access but, rather, is lim
ited to a right of access for the purposes of hunting. Sec
ond, the extent of the treaty right to hunt on privately 
owned land may well differ from one treaty to another, 
given differences in wording. Finally, the applicable 
interpretative principles must be applied. The words 
must be interpreted as they would naturally have been 
understood by the Indians at the time of signing. 

The geographical limitation on the existing hunting 
right should be based upon a concept of visible, incom
patible land use. This approach is consistent with the 
oral promises made to the Indians at the time the Treaty 
was signed, with the oral history of the Treaty No. 8 
Indians, with earlier case law and with the provisions of 
the Act itself. It is neither unduly vague nor unworkable. 

Les juges La Forest, L'Heureux-Dube, Gonthier, 
Cory et Iacobucci: Le Traite n° 8 garantissait aux 
Indiens le «droit de se livrer a leurs occupations ordi
naires de la chasse au fusil, de la chasse au piege et de la 
peche», sous reserve de deux restrictions: !'application 
d'une limitation territoriale et le droit pour le gouverne
ment de prendre des reglements en matiere de conserva
tion. 

Certains principes regissent l'interpretation d'un 
traite. Premierement, un traite est un echange de pro
messes solennelles entre la Couronne et les diverses 
nations indiennes concemees. Deuxiemement, l'honneur 
de la Couronne est toujours en jeu; il faut presumer que 
cette derniere entend respecter ses promesses. Aucune 
apparence de «manceuvres malhonnetes» ne doit etre 
toleree. Troisiemement, toute ambiguYte doit profiter aux 
Indiens et toute limitation ayant pour effet de restreindre 
les droits qu' out les Indiens en vertu des traites doit etre 
interpretee de fa9on restrictive. Finalement, il appartient 
a la Couronne de prouver qu'un droit ancestral OU issu 
de traite a ete eteint. 

La Convention n'a pas eteint et remplace le droit de 
chasser pour se nourrir prevu au Traite 11° 8. Le para
graphe 12 de la Convention demontrait !'existence d'une 
intention claire d' eteindre la protection par le traite du 
droit de faire la chasse commerciale. Toutefois, le droit 
de chasser pour se nourrir a continue d'etre protege et, 
de fait, a ete elargi. En l'absence de conflit direct avec la 
Convention, Jes droits issus de traites n' ont pas ete 
modifies. Le droit de chasser pour se nourrir - issu du 
Traite - continue d'etre en vigueur et de produire ses 
effets. 

Trois remarques preliminaires ont ete faites relative
ment a la Convention. Premierement, le «droit d' acces» 
prevu par la Convention n'est pas un droit d'acces gene
ral, mais plutOt un droit d'acces limitc pour chasser. 
Deuxiemement, etant donnc que les traites sont libelles 
de fa9on differente, la portee du droit issu de traite de 
chasser sur des terres privees peut tres bien varier d'un 
traite a 1' autre. Enfin, les principes d' interpretation 
applicables doivent etre suivis. II faut donner au texte le 
sens que lui auraient naturellement dolllle les Indiens a 
1' epoque de sa signature. 

La limitation territoriale du droit existant de chasser 
devrait s'appuyer sur le critere de !'utilisation visible et 
incompatible des terres en cause. Cette solution est con
forme aux promesses verbales faites aux lndiens au 
moment de la signature du Traite, a l'histoire orale des 
lndiens vises par le Traite n° 8, aux premieres decisions 
des tribunaux sur la question et aux dispositions rnernes 
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Land use must be considered on a case-by-case basis, 
however, because the approach focuses upon the use 
being made of the land. 

The appeals of Messrs. Badger and Kiyawasew must 
be dismissed. The land was being visibly used. Since 
they did not have a right of access to these particular 
tracts of land, their treaty right to hunt for food did not 
extend there. The limitations on hunting set out in the 
Act accordingly did not infringe upon their existing 
right and were properly applied. The geographical limi
tations upon the Treaty right to hunt for food did not 
affect Mr. Ominayak who was hunting on land not 
being put to any visible use. 

The Indians would have understood that, by the terms 
of the Treaty, the government would be permitted to 
pass regulations with respect to conservation given the 
existence of conservation laws existing prior to signing 
the Treaty. The provincial government's regulatory 
authority under the Treaty and the NRTA (which trans
ferred regulatory authority for conservation purposes to 
the provincial authorities) did not extend beyond the 
realm of conservation. The constitutional provisions of 
s. 12 of NRTA authorizing provincial regulations made it 
unnecessary to consider s. 88 of the Indian Act which 
provided that provincial laws of general application 
applied to Indians provided that those laws were not in 
conflict with aboriginal or treaty rights. 

The public safety regulations, which formed the first 
step of a two-step licensing scheme, did not infringe any 
aboriginal or treaty rights. These regulations required all 
hunters to take gun safety courses and pass hunting 
competency tests and accordingly protected all hunters, 
including Indians. Reasonable regulations aimed at 
ensuring safety do not infringe aboriginal or treaty 
rights to hunt for food. 

The second step of the licensing scheme, the conser
vation component, constituted a prima facie infringe
ment. Under the Treaty, no limitation as to method, tim
ing and extent of Indian hunting can be imposed. The 
present licensing scheme, however, imposes conditions 
on the face of the licence as to hunting method,.the kind 
and numbers of game, the season and the permissible 
hunting area. These limitations arc in direct conflict 

de la Loi. Elle n'est ni excessivement vague, ni inappli
cable. Toutefois, comme cette solution met l'accent sur 
!'utilisation qui est faite des terres en cause, l' examen de 
cette question doit se faire au cas par cas. 

Les pourvois de MM. Badger et de Kiyawasew doi
vent etre rejetes. Les terres etaient visiblement utilisees. 
Comme les appelants n'avaient pas de droit d'acces a 
ces tcrrcs, leur droit - issu du traite - de chasser pour 
se nourrir ne s'etendait pas aces terres. En consequence, 
les limites applicables au droit de chasse enoncees dans 
la Loi ne portent pas atteinte au droit existant de ces 
deux appelants, et elles leur ont a juste titre ete appli
quees. La limitation territoriale du droit - issu du 
Traite - de chasser pour se nourrir ne visait pas M. 
Ominayak, qui chassait sur des terres ne faisant pas 
l'objet d'une utilisation visible. 

Les Indiens auraient compris que, suivant les termes 
du Traite, le gouvemement pourrait prendre des regle
ments relatifs a la conservation, etant donne que ces 
textes de Joi existaient avant la signature du Traite. Le 
gouvernement provincial n'avait pas, en vertu du Traite 
et de la Convention (qui a transfere le pouvoir de regle
mentation en matiere de conservation aux autorites pro
vinciales), le pouvoir de reglementer autre chose que la 
conservation. Les dispositions constitutionnelles du par. 
12 de la Convention autorisant l'application des regle
ments provinciaux font en sortc qu' il est inutile d' exa
miner l' art. 88 de la Loi sur les Indiens qui prevoyait 
que Jes Indiens etaient assujettis aux lois provinciales 
d'application generale, sauf si ces lois entraient en con
flit avec des droits ancestraux ou issus de traites. 

Les reglements relatifs a la securite du public, qui for
ment le premier des deux volets du regime de delivrance 
de perrnis, ne portent pas atteinte aux droits ancestraux 
OU issus de traites. Ces reglements obligent tous les 
chasseurs a suivre des cours de securite dans le manie
ment des armes a feu et a reussir des tests d' aptitude a 
chasser. En consequence, ils protegent la securite de 
tons Jes chasseurs, y compris des Indiens. Un reglement 
raisonnable, destine a assurer la securite des individus, 
ne porte pas atteinte aux droits - ancestraux ou issus de 
traites - de chasser pour se nourrir. 

Le second aspect du regime de delivrance des perrnis, 
le volet touchant la conservation, cree une atteinte prima 
facie. Aux termes du Traite, on ne peut limiter l'ampleur 
des activites de chasse exercees par les Indiens, ni les 
methodes qu'ils utilisent a cette fin OU les periodes 
durant lesqnelles ils s'y adonnent. Or, le regime actuel 
de delivrance de permis impose des restrictions, les
quelles sont inscrites sur le pennis, relativement aux 
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with the treaty right. Moreover, no provisions currently 
exist for "hunting for food" licences. 

Any infringement of the rights guaranteed under the 
Treaty or the NRTA must be justified using the Sparrow 
test. This analysis provides a reasonable, flexible and 
current method of assessing the justifiability of conser
vation regulations and enactments. It must first be asked 
if there was a valid legislative objective, and if so, the 
analysis proceeds to a consideration of the special trust 
relationship and the responsibility of the government 
vis-a-vis the aboriginal people. Further questions might 
deal with whether the infringement was as little as was 
necessary to effect the objective, whether compensation 
was fair, and whether the aboriginal group was con
sulted with respect to the conservation measures. 

The government led no evidence with respect to justi
fication. The Court could not find justification in the 
absence of such evidence. 

Per Lamer C.J. and Sopinka J.: The treaty rights were 
restated, merged and consolidated in the NRTA and so 
their preservation was assured by being placed in a con
stitutional instrument. The sole source for a claim 
involving the right to hunt for food is, therefore, the 
NRTA. The Treaty may be relied on for the purpose of 
assisting in the interpretation of the NRTA but it has no 
other legal significance. 

Two key interpretative principles apply to treaties. 
First, any ambiguity in the treaty will be resolved in 
favour of the Indians. Second, treaties should be ititer
preted in a manner that maintains the integrity of the 
Crown, particularly the Crown's fiduciary obligation 
toward aboriginal peoples. These interpretative princi
ples apply equally to the rights protected by the NRTA. 

The rights of Indians pursuant to either the Treaty or 
the NRTA would, at the time either was agreed to, be 
understood to be subject to governmental regulation for 
conservation purposes. The rights protected by the 
NRTA are not constitutional rights of an absolute nature 
precluding any governmental regulation. 

methodes de chasse, au type de gibier, au nombre de pri
ses ainsi qu'aux periodes de chasse et aux zones ou 
celle-ci est autorisee. Ces restrictions sont en contradic
tion directe avec le droit prevu au Traite. Qui plus est, il 
n'existe a l'heure actuelle aucune disposition concernant 
la delivrance de perrnis de «Chasse pour se nourriD>. 

Toute atteinte aux droits garantis par le Traite ou la 
Convention doit etre justifiee a I' aide du critere enonce 
dans Sparrow. Cette analyse constitue une methode rai
sonnable, souple et admise d'evaluation des lois et 
reglements relatifs a la conservation. En premier lieu, il 
faut se demander s'il existe un objectif legislatif regu
lier; dans l'affirmative, on passe a !'examen des rapports 
speciaux de fiduciaire et de la responsabilite du gouver
nement envers les autochtones. D'autres questions peu
vent egalement se poser, savoir si, en tentant d'obtenir 
le resultat souhaite, on a porte le moins possible atteinte 
a des droits, si une juste indemnisation etait prevue et si 
le groupe d'autochtones en question a ete consulte au 
sujet des mesures de conservation. 

Le gouvernement n'a pas presente de preuve relative
ment a la justification. En I' absence d'une telle preuve, 
la Cour ne pouvait conclure a !'existence d'une justifica
tion. 

Le juge en chef Lamer et le juge Sopinka: La Conven
tion a reitere, unifie et codifie les droits prevus au 
Traite, et leur maintien a done ete assure par leur ins
cription dans un texte constitutionnel. L'unique source 
permettant d'invoquer le droit de chasser pour se nourrir 
est par consequent la Convention. Le Traite peut etre 
invoque pour aider a !'interpretation de la Convention, 
mais il n'a aucune autre importance sur le plan juri
dique. 

Deux principes d'interpretation des s'appliquent aux 
traites. Premierement, toute ambiguYte dans le traite doit 
profiter aux Indiens. Deuxiememcnt, les traites doivent 
etre interpretes de maniere a preserver l'integrite de la 
Couronne, en particulier son obligation de fiduciaire 
envers les peuples autochtones. Ces principes d'inter
pretation s'appliquent egalement aux droits proteges par 
la Convention. 

Au moment de la conclusion du Traite et de la Con
vention, ii aurait ete entendu que les droits des lndiens 
en vertu de l'un OU l'autre de ces documents etaient 
assujettis a la reglementation gouvcrnemcntale en 
matiere de conservation. Les droits proteges par la Con
vention ne sont pas des droits constitutionnels de nature 
absolue, a l'egard dcsquels toute reglementation gouver
nementale est interdite. 
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Section 35(1) of the Constitution Act, 1982 should not 
be the standard against which governmental regulation 
permitted by the NRTA, and the extent of the protection 
of the appellants' rights in the face of such regulation, 
should be assessed. Section 35(1) cannot provide consti
tutional protection to rights already constitutionally pro
tected; nor does it apply to another constitutional provi
sion. 

In the absence of a mechanism in the NRTA, the Court 
must develop a test through which the province's right 
to legislate with respect to conservation can be balanced 
against the Indians' right to hunt for food. The Sparrow 
test, developed in the context of s. 35(1), protects 
aboriginal rights while also permitting governments to 
legislate for legitimate purposes where the legislation is 
a justifiable infringement on those protected rights. This 
test applies equally well to the regulatory authority 
granted to the provinces under para. 12 of the NRTA. In 
applying the Sparrow criteria here, it is important to 
bear in mind that what is being justified is the exercise 
of a power granted to the provinces which is made sub
ject to the right to hunt for food. 
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Le paragraphe 35(1) de la Loi constitutionnelle de 
1982 ne devrait pas etre la norme appliquee pour appre
cier la reglementation gouvemementale permise par la 
Convention et l'etendue de la protection dont benefi
cient les droits des appelants au regard de cette regle
mentation. Le paragraphe 35(1) ne peut accorder la pro
tection de la Constitution a des droits qui en jouissent 
deja, ni s'appliquer a d'autres dispositions constitution
nelles. 

Vu !'absence de mecanisme a cette fin dans la Con
vention, la Cour doit elaborer un critere pennettant de 
mettre en equilibre le droit de la province de legiferer en 
matiere de conservation et le droit des Indiens de Chas
ser pour se nourrir. Le critere enonce clans Sparrow, qui 
a ete elabore clans le contexte du par. 35(1), protege les 
droits ancestraux, tout en pennettant aux gouvemements 
de legiferer a des fins legitimes, clans la mesure OU la loi 
est une atteinte justifiable aux droits proteges. Ce critere 
s'applique egalement au pouvoir de reglementation 
accorde aux provinces par le par. 12 de la Convention. 
En appliquant Jes criteres enonces dans Sparrow en l'es
pece, il est important de garder a !'esprit que ce que l'on 
justifie, c'est l'exercice d'un pouvoir confere aux pro
vinces, pouvoir qui est assujetti au droit de chasser pour 
se nourrir. 
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[1993] 3 C.N.L.R. 143, affirming a judgment of 
the Court of Queen's Bench affirming the appel
lants' convictions for offences under the Wildlife 
Act. Appeals of Wayne Clarence Badger and Leroy 
Steven Kiyawasew dismissed; appeal of Ernest 
Clarence Ominayak allowed and a new trial 
directed. 

Leonard Mandamin and Alan D. Hunter, Q.C., 
for the appellants. 

Robert J. Normey and Margaret Unsworth, for 
the respondent. 

I. G. Whitehall, Q. C., and R. Stevenson, for the 
intervener the Attorney General of Canada. 

Kenneth J. Tyler, for the intervener the Attorney 
General of Manitoba. 

P. Mitch McAdam, for the intervener the Attor
ney General for Saskatchewan. 

Mmy Ellen Turpel, Donald E. Wonne and Gerry 
Morin, for the intervener the Federation of Sas
katchewan Indian Nations. 

Priscilla Kennedy, for the intervener the Lesser 
Slave Lake Indian Regional Council. 

Gerard M. Meagher, Q.C., and Eugene J. 
Creighton, for the intervener the Treaty 7 Tribal 
Council. 

Edward H. Molstad, Q.C., James A. O'Reilly 
and Wilton Littlechild, for the intervener the Con
federacy of Treaty Six First Nations. 

Peter K. Doody and John E. S. Briggs, for the 
intervener the Assembly of First Nations. 

Jack R. London, Q.C., and Martin S. Minuk, for 
the intervener the Assembly of Manitoba Chiefs. 

The reasons of Lamer C.J. and Sopinka J. were 
delivered by 

SOPINKA J. - I have had the benefit of reading 
the reasons for judgment prepared in this appeal by 

[1993] 3 C.N.L.R. 143, confirmant le jugement de 
la Cour du Banc de la Reine qui avait maintenu les 
declarations de culpabilite prononcees contre les 
appelants pour des infractions a la Wildlife Act. Les 
pourvois de Wayne Clarence Badger et de Leroy 
Steven Kiyawasew sont rejetes; le pourvoi de 
Ernest Clarence Ominayak est accueilli et un nou
veau proci~s est ordonne. 

Leonard Mandamin et Alan D. Hunter, c.r., pour 
les appelants. 

Robert J. Nanney et Margaret Unsworth, pour 
l'intimee. 

I. G. Whitehall, c.r., et R. Stevenson, pour l'in
tervenant le procureur general du Canada. 

Kenneth J. Tyler, pour l'intervenant le procureur 
general du Manitoba. 

P. Mitch McAdam, pour l'intervenant le procu
reur general de la Saskatchewan. 

Mary Ellen Turpel, Donald E. Wonne et Gerry 
Morin, pour l'intervenante la Federation of Saskat
chewan Indian Nations. 

Priscilla Kennedy, pour I' intervenant le Lesser 
Slave Lake Indian Regional Council. 

Gerard M. Meagher, c.r., et Eugene J. 
Creighton, pour l'intervenant le Treaty 7 Tribal 
Council. 

Edward H. Molstad, c.r., James A. O'Reilly et 
Wilton Littlechild, pour l'intervenante la Confede
racy of Treaty Six First Nations. 

Peter K. Doody et John E. S. Briggs, pour l'in
tervenante I' Assemblee des Premieres Nations. 

Jack R. London, c.r., et Martin S. Minuk, pour 
l'intervenante l' Assembly of Manitoba Chiefs. 

Version frarn;aise des motifs du juge en chef 
Lamer et du juge Sopinka rendus par 

LE JUGE SOPINKA - J' ai eu 1' a vantage de lire 
les motifs de jugement qu' a rediges moo collegue 
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my colleague, Justice Cory, and I am in agreement 
with his disposition of the appeal and with his rea
sons with the exception of his exposition of the 
relationship between Treaty No. 8, the Natural 
Resources Transfer Agreement, 1930 (Constitution 
Act, 1930, Schedule 2) (NRTA), and s. 35 of the 
Constitution Act, 1982. 

In my view, the rights of Indians to hunt for 
food provided in Treaty No. 8 were merged in the 
NRTA which is the sole source of those rights. 
While I agree that the impugned provision of the 
Wildlife Act, S.A. 1984, c. W-9.1, infringes the 
constitutional right of Indians to hunt for food, I 
disagree that this constitutional right is one cov
ered by s. 35(1) of the Constitution Act, 1982. I 
agree, however, that the constitutional right to hunt 
for food must be balanced against the right of the 
province to pass laws for the purpose of conserva
tion and that this balancing may be carried out on 
the basis of the principles set out in R. v. Sparrow, 
[1990] 1 S.C.R. 1075. 

There is no disagreement that the NRTA: 

(a) duplicated the right of Indians to hunt for food 
which was contained in Treaty No. 8; 

(b) widely extended the geographical area to 
include the whole of the province rather than 
being limited to the tract of land surrendered; 

( c) shifted responsibility for passing game laws 
from the federal government to the provinces; 

( d) eliminated the right to hunt for commercial 
purposes; 

(e) is a constitutional document and the Treaty is 
not, although the Treaty receives constitutional 
protection by virtue of s. 35(1) of the Constitu
tion Act, 1982. 

In these circumstances, I am of the view that it 
was clearly the intention of the framers to merge 
the rights in the Treaty in the NRTA. To character
ize the NRTA as modifying the Treaty is to treat it 
as an amending document to the Treaty. This 

le juge Cory en l'espece, et je souscris a sa deci
sion et a ses motifs, sauf en ce qui conceme l'ex
pose qu'il fait des rapports entre le Traite n° 8, la 
Convention sur le transfert des ressources natu
relles de 1930 (Loi constitutionnelle de 1930, 
annexe 2) (la Convention) et l'art. 35 de la Loi 
constitutionnelle de 1982. 

A man avis, Jes droits des Indiens de chasser 
pour se nourrir que prevoit le Traite n° 8 ant ete 
unifies dans la Convention, qui est !'unique source 
des droits en question. Meme si je conviens que la 
disposition contestee de la Wildlife Act, S.A. 1984, 
ch. W-9.1, porte atteinte au droit constitutionnel 
des Indiens de chasser pour se nourrir, je ne suis 
pas d'accord pour affirmer que ce droit est vise au 
par. 35(1) de la Loi constitutionnelle de 1982. Tou
tefois, je reconnais, d'une part, qu'il faut recher
cher l'equilibre entre le droit constitutionnel de 
chasser pour se nourrir et le droit de la province 
d'edicter des lois en matiere de conservation, et, 
d'autre part, que cet equilibre peut etre etabli sur le 
fondement des principes enonces dans l' arret R. c. 
Sparrow, [1990] 1 R.C.S. 1075. 

Tous s'entendent sur les points suivants en ce 
qui conceme la Convention: 

a) elle a repris le droit des Indiens de chasser pour 
se nourrir qui figurait dans le Traite n° 8; 

b) elle a considerablement elargi le territoire vise, 
qui comprend maintenant toute la province plu
t6t que la seule zone cedee; 

c) elle a transfere aux provinces la responsabilite 
d' adopter des lois relatives au gibier, qui 
incombait jusque-fa au gouvemement federal; 

d) elle a elimine le droit de chasser a des fins 
commercial es; 

e) elle est un document constitutionnel, contraire
ment au Traite, bien que celui-ci jouisse de la 
protection de la Constitution en vertu du par. 
35(1) de la Loi constitutionnelle de 1982. 

Dans ces circonstances, je suis d' a vis que les 
redacteurs avaient clairement l'intention d'unifier 
dans la Convention les droits prevus par le Traite. 
Dire de la Convention qu'elle change le Traite 
revient a la considerer comme un document por-

2 

3 

4 
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clearly was not the intent of the NRTA. In enlarg
ing the area in which hunting for food was permit
ted to extend to the whole of the province, it could 
not be suggested that the NRTA extended the 
Treaty to all of the province. Rather, the right to 
hunt for food was extended by the NRTA to the 
whole of the province, including the area covered 
by the Treaty. An Indian hunting on land outside 
the Treaty lands could not claim to be covered by 
the Treaty. If the NRTA merely modified the 
Treaty, an Indian hunting on Treaty lands could 
claim the right under the Treaty while an Indian 
hunting in other parts of the province could claim 
only under the NRTA. This would invite bifurca
tion of the rights of Indians hunting for food in the 
province. 

Similarly, the provlSlons which transferred to 
the province the power to pass gaming laws for the 
purpose of conservation could not have been 
intended simply to amend the Treaty. As an 
amendment to the Treaty, this provision would 
have no constitutional force and could not alter the 
constitutionally entrenched division of powers. It 
might be suggested that the NRTA both amended 
the Treaty and, as an independent constitutional 
document, amended the Constitution. If this were 
the intent, it is difficult to understand why all the 
terms of the Treaty relating to the right to hunt for 
food were replicated in NRTA. It must have been 
the intention to merge these rights in the NRTA so 
that they could be balanced with the power of the 
provinces to legislate for conservation purposes. In 
order to achieve a reasonable balance between 
them, it was important that they both appear in one 
document having constitutional status. 

I can suggest no reason why the framers of the 
NRTA would have wanted to maintain any aspects 
of the Treaty except as an interpretative tool. They 
surely did not do so in order to allow these rights 
to be recognized under s. 35(1) of the Constitution 

tant modification du Traite. Ce n'etait certainement 
pas fa I' obj et de Ia Convention. II est impossible 
d' affirmer que, en elargissant a ]'ensemble de la 
province le territoire OU il etait pennis de chasser 
pour se nourrir, la Convention a etendu la portee 
du Traite a toute Ia province. C'est plut6t le droit 
de chasser pour se nourrir qui a ete elargi par la 
Convention a I' ensemble de Ia province, y compris 
le territoire vise par le Traite. L'Indien qui chasse a 
l'exterieur des terres visees par le Traite ne pour
rait se reclamer du Traite. Si la Convention avait 
simplement modifie le Traite, l'Indien chassant sur 
des terres visees par celui-ci pourrait invoquet le 
droit prevu par le Traite alors que J'Indien chassant 
dans d'autres parties de la province ne pourrait 
qu'invoquer la Convention. Cela pourrait entrainer 
un dedoublement des droits des Indiens qui chas
sent pour se nourrir dans la province. 

De meme, Ia disposition qui a transfere a la pro
vince le pouvoir d'edicter, a des fins de conserva
tion, des lois relatives au gibier ne pouvait avoir 
uniquement pour objet de modifier le Traite. En 
tant que modification du Traite, cette disposition 
n'aurait aucune valeur constitutionnel1e et ne pour
rait pas changer le partage des pouvoirs inscrit 
dans la Constitution. D'aucuns pourraient preten
dre que la Convention a eu pour effet, d'une part, 
de modifier le Traite, et, d'autre part, en tant que 
document constitutionnel independant, de modifier 
egalement la Constitution. Si c'etait la I'objet vise, 
on s' explique difficilement pourquoi taus les 
termes du Traite relatifs au droit de chasser pour se 
nourrir ant ete repris dans la Convention. Les 
redacteurs devaient avoir l'intention d'unifier ces 
droits dans la Convention de fayon qu 'ils puissent 
etre mis en equilibre avec le pouvoir des provinces 
de legiferer en matiere de conservation. Afin d'eta
blir un juste equilibre entre le droit et le pouvoir en 
question, il etait important qu' ils figurent tous 
deux dans un document ayant valeur constitution
nelle. 

Je ne peux dormer aucune raison pour laquelle 
les redacteurs de la Convention auraient pu vouloir 
maintenir quelque aspect du Traite, si ce n'est a 
titre d' outil d'interpretation. Ils ne 1' ont sfirement 
pas fait pour permettre Ia reconnaissance de ces 
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Act, 1982 which appears to be the sole present jus
tification for preserving the Treaty. However, even 
that justification loses any force when considered 
in light of the fact that the NRTA is itself a consti
tutional document and recognition under s. 35(1) is 
unnecessary for the protection of these important 
Indian rights. 

From the foregoing, I conclude that it was the 
intention of the framers of para. 12 of the NRTA to 
effectuate a merger and consolidation of the Treaty 
rights. This was the view of Dickson J. (as he then 
was), speaking for the Court, in Frank v. The 
Queen, [1978] 1 S.C.R. 95, at p. 100: 

It would appear that the overall purpose of para. 12 of 
the Natural Resources Transfer Agreement was to effect 
a merger and consolidation of the treaty rights thereto
fore enjoyed by the Indians but of equal importance was 
the desire to re-state and reassure to the treaty Indians 
the continued enjoyment of the right to hunt and fish for 
food. 

As pointed out, these rights were restated in the 
NRTA and their preservation was assured by being 
placed in a constitutional instrument. 

If this was the intention, and I conclude that it 
was, then the proper characterization of the rela
tionship between the NRTA and the Treaty rights is 
that the sole source for a claim involving the right 
to hunt for food is the NRTA. The Treaty rights 
have been subsumed in a document of a higher 
order. The Treaty may be relied on for the purpose 
of assisting in the interpretation of the NRTA, but it 
has no other legal significance. 

The fact that the source of the appellants' rights 
to hunt and fish for sustenance is found within the 
provisions of the NRTA does not alter the analysis 
that has previously been employed in the interpre
tation of treaty rights. The key interpretative prin
ciples which apply to treaties are first, that any 
ambiguity in the treaty will be resolved in favour 
of the Indians and, second, that treaties should be 
interpreted in a manner that maintains the integrity 
of the Crown, particularly the Crown's fiduciary 
obligation toward aboriginal peoples. These princi-

droits en vertu du par. 35(1) de la Loi constitution
nelle de 1982, qui paralt etre actuellement l'unique 
raison justifiant le maintien du Traite. Or, meme 
cette justification perd toute valeur en regard du 
fait que la Convention est elle-meme un document 
constitutionnel, et que leur reconnaissance en vertu 
du par. 35(1) est inutile pour proteger ces impor
tants droits des Indiens. 

Je conclus de ce qui precede que les redacteurs 
du par. 12 de la Convention avaient !'intention 
d'unifier et de codifier les droits prevus au Traite. 
C'est l'opinion qu'a exprimee le juge Dickson 
(plus tard juge en chef) pour la Cour dans I' arret 
Frank c. La Reine, [1978] 1 R.C.S. 95, a lap. 100: 

Il semble que le but essentiel de l'at1. 12 de la Con
vention sur les ressources nature!les etait d'unifier et de 
codifier les droits reconnus aux lndiens dans Jes traites, 
mais egalement de reaffirmer et de garantir aux Indiens 
vises par Jes traites le droit de chasser et de pecher pour 
leur subsistance. 

Ainsi qu' il a ete signal€, ces droits ont ete reiteres 
dans la Convention, et leur maintien assure par leur 
inscription dans un texte constitutionnel. 

Si telle etait I' intention, et je conclus que c'etait 
le cas, alors la bonne fa9on de decrire Jes rapports 
entre les droits issus du Traite el la Convention est 
de dire que cette derniere est l'unique source per
mettant d'invoquer le droit de chasser pour se 
nourrir. Les droits issus du Traite ont ete subsumes 
dans un document de rang superieur. Le Traite 
peut etre invoque pour aider a I' interpretation de la 
Convention, mais il n'a aucune autre importance 
sur le plan juridique. 

Le fait que la source des droits des appelants de 
chasser et de pecher a des fins de subsistance se 
trouve dans les dispositions de la Convention ne 
change rien a I' analyse appliquee auparavant pour 
interpreter les droits issus de traites. Les principes 
d'interpretation des applicables aux traites sont de 
deux ordres: premierement, toute ambigui"le dans 
le traite doit profiter aux Indiens, et, deuxieme
ment, les traites doivent etre interpretes de maniere 
a preserver l'integrite de la Couronne, en particu
Iier son obligation de fiduciaire envers les peuples 

7 

8 

9 
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ples apply equally to the rights protected by the 
NRTA; the principles arise out of the nature of the 
relationship between the Crown and aboriginal 
peoples with the result that, whatever the docu
ment in which that relationship has been articu
lated, the principles should apply to the interpreta
tion of that document. I find support for this 
reasoning in the prior decisions of this Court con
cerning the interpretation of the NRTA. In R. v. 
Sutherland, [1980] 2 S.C.R. 451, for example, this 
Court specifically stated, at p. 461, that the NRTA 
should be given a "broad and liberal construction'', 
and, at p. 464, that any ambiguity should be "inter
preted so as to resolve any doubts in favour of the 
Indians". Moreover, this position is compatible 
with the concept that the NRTA constitutes a 
merger and consolidation of treaty rights, and with 
the view that it was through the enactment of the 
NRTA that the "federal government attempted to 
fulfil their treaty obligations" (see Moosehunter v. 
The Queen, [1981) 1 S.C.R. 282, at p. 293). 

Validity of the provisions of the Wildl(fe Act 

In light of my conclusion that the right of Indian 
persons to hunt for food is constitutional in nature, 
the issue remaining for determination is whether 
the provisions of the Wildlife Act under which the 
appellants were convicted are constitutionally per
missible. On the bare wording of para. 12 of the 
NRTA, it appears as though such an issue could 
never arise. The NRTA grants legislative power 
over "gaming" subject to the Indians' right to hunt 
for food, apparently suggesting that the province 
has no jurisdiction to legislate in relation to those 
rights. This interpretation arises out of the 
mandatory language used in para. 12, wherein the 
legislative power is granted to the province, but 
qualified by the statement that the power exists 
"provided, .. however, that the said Indians shall 
have the right. ... " 

The reasoning in R. v. Horseman, [1990) 1 
S .C.R. 901, informs us that such a formalistic 
interpretation of the language of the NRTA is 
incorrect. At the time the treaties that preceded the 
NRTA were signed, there was already in place leg
islation enacted for conservation purposes which 

autochtones. Ces principes, qui s'appliquent egale
ment aux droits proteges par la Convention, decou
lent de la nature des rapports qui existent entre la 
Couronne et les peuples autochtones, de sorte que, 
quel que soit le document enonyant ces rapports, 
ces principes devraient servir a son interpretation. 
Mon raisonnement trouve appui dans les arrets 
anterieurs de notre Cour concemant !'interpreta
tion de la Convention. Ainsi, dans R. c. Sutherland, 
[1980) 2 R.C.S. 451, notre Cour a expressement 
declare, a lap. 461, qu'il faut donner a la Conven
tion une «interpretation large et liberale», et, a lap. 
464, qu'il faut interpreter toute ambigulte «de 
favon a resoudre tout doute en faveur des Indiens». 
De plus, cette position est compatible avec le prin
cipe que la Convention unifie et codifie les droits 
issus de traites, et avec l'opinion que, par !'adop
tion de la Convention, le «gouvernement federal a 
tente de s'acquitter de ses obligations decoulant 
des traites» (voir l'arret Moosehunter c. La Reine, 
[1981] 1 R.C.S. 282, a lap. 293). 

V alidite des dispositions de la Wildlife Act 

Puisque j' ai conclu que le droit des In di ens de 
chasser pour se nourrir est de nature constitution
nelle, la question qui reste a trancher est de savoir 
si les dispositions de la Wildlife Act en vertu des
quelles Jes appelants ont ete declares coupables 
sont permises par la Constitution. Toutefois, il 
sernble impossible, aux termes memes du par. 12 
de la Convention, qu'une telle question se pose 
jamais. En effet, la Convention conrere le pouvoir 
de faire des lois relatives au gibier, sous reserve du 
droit des Indiens de chasser pour se nourrir, ce qui 
tend apparernment a indiquer que la province n'a 
aucune competence pour legiferer a 1' egard de ce 
droit. Cette interpretation decoule du langage 
imperatif du par. 12 qui, tout en conferant a la pro
vince le pouvoir Iegislatif en question, limite 
cependant ce pouvoir en precisant que: «toutefois, 
lesdits Indiens auront le droit ... » 

Le raisonnement applique dans l'arret R. c. Hor
seman, [1990) 1 R.C.S. 901, nous indique que 
pareille interpretation formaliste du libelle de la 
Convention est incorrecte. A I' epoque OU Jes traites 
anterieurs a la Convention ont ete signes, il existait 
deja des lois en matiere de conservation qui 
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affected the Indians' rights. Indeed, there existed 
total bans on the hunting of certain species. As a 
result, at the time the treaties were signed and, 
even more so, at the time that the NRTA was 
agreed to by the provinces and the federal govern
ment, it would have been clearly understood that 
the rights of Indians pursuant to either document 
would be subject to governmental regulation for 
conservation purposes. The rights protected by the 
NRTA thus cannot be viewed as being constitu
tional rights of an absolute nature for which gov
ernmental regulation is prohibited. 

How, then, is the governmental regulation per
mitted by the NRTA, and the extent of the protec
tion of the appellants' rights in the face of such 
regulation, to be assessed? Cory J. has taken the 
position that the standard against which the valid
ity of the Wildlife Act is to be assessed is s. 35(1) 
of the Constitution Act, 1982, and the test set out 
in Sparrow, supra. I am unable to agree with my 
colleague on this point. Section 35(1) was intended 
to provide constitutional protection for aboriginal 
rights and treaty rights that did not enjoy such pro
tection. It cannot have been intended to be redun
dant and provide constitutional protection for 
rights that already enjoyed constitutional protec
tion. Moreover, para. 12 of the NRTA is a constitu
tional provision and, as such, s. 35(1) has no direct 
application to it. Infringements of constitutional 
rights cannot be remedied by the application of a 
different constitutional provision. As Estey J. 
stated in Reference Re Bill 30, An Act to Amend the 
Education Act (Ont.), [1987] 1 S.C.R. 1148, at p. 
1207, the Canadian Charter of Rights and Free
doms "cannot be interpreted as rendering unconsti
tutional distinctions that are expressly permitted by 
the Constitution Act, 1867'. That case concerned 
the application of s. 15 of the Charter to s. 93 of 
the Constitution Act, 1867. Although the case is 
not directly on point with the issues arising in this 
appeal, in my view, Estey J.'s comment provides 
support for the position that constitutional provi
sions enacted later in time are not to be read as 
impliedly amending the earlier enacted provisions. 
(See Peter W. Hogg, Constitutional Law of 

avaient une incidence sur les droits des lndiens. De 
fait, la chasse de certaines especes etait merne 
absolurnent interdite. Par consequent, au moment 
OU les traites ont ete signes et, meme plus encore 
au moment ou les provinces et le gouvernement 
federal ont conclu la Convention, il aurait ete clai
rernent entendu que les droits des Indiens en vertu 
de l'un ou l'autre de ces documents etaient assujet
tis a la reglementation gouvernementale en matiere 
de conservation. Les droits proteges par la Conven
tion ne peuvent done etre consideres comrne des 
droits constitutionnels de nature absolue, a l' egard 
desquels toute reglernentation gouvernementale est 
interdite. 

Comment alors doit-on apprecier la reglementa
tion gouvernementale perrnise par la Convention et 
l'etendue de la protection dont beneficient les 
droits des appelants au regard de cette reglementa
tion? Le juge Cory a dit etre d'avis que c'est au 
regard du par. 35(1) de la Loi constitutionnelle de 
1982 et du critere enonce dans l'arret Sparrow, 
precite, qu'il faut apprecier la validite de la 
Wildlife Act. Jene peux me rallier a I' opinion de 
mon collegue sur ce point. Le paragraphe 35(1) a 
pour objet d'accorder la protection de la Constitu
tion aux droits ancestraux et issus de traites qui ne 
jouissaient pas de cette protection. II n' est pas pos
sible qu'on ait voulu qu'il produise un effet redon
dant et accorde la protection de la Constitution a 
des droits qui en jouissaient deja. En outre, le par. 
12 de la Convention est une disposition constitu
tionnelle et, de ce fait, le par. 35(1) ne s'y applique 
pas directement. On ne peut remedier aux atteintes 
a des droits constitutionnels par !'application d'une 
autre disposition constitutionnelle. Ainsi que le 
juge Estey I' a declare dans le Renvoi relatif au pro
jet de loi 30, An Act to Amend the Education Act 
(Ont.), [1987) 1 R.C.S. 1148, a la p. 1207, la 
Charte canadienne des droits et libertes «ne sau
rait etre interpretee cornme rendant ipso facto 
inconstitutionnelles les distinctions expressement 
autorisees par la Loi constitutionnelle de 1867». 
Cette affaire concernait l' application de l' art. 15 de 
la Charte a l'art. 93 de la Loi constitutionnelle de 
J 867. Bien que cette affaire ne portait pas directe
ment sur les questions soulevees par le present 
pourvoi, je suis d' avis que les remarques du juge 
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Canada (3rd ed. 1992), at p. 1183.) Nor are later 
provisions of the constitution applicable in terms 
of the interpretation of earlier provisions. On that 
reasoning, s. 35(1) is inapplicable to the provision 
of the NRTA that protects the right of aboriginal 
persons to hunt for food. 

That is not to say, however, that the principles 
underlying the interpretation of s. 35(1) have no 
relevance to the determination of whether a partic
ular legislative enactment has an acceptable pur
pose and whether it constitutes an acceptable limi
tation on the rights granted by the NRTA. There is 
no method provided in the NRTA whereby govern
ment measures that may impinge upon the rights 
the same document grants to Indians can be scruti
nized. It is clear, however, that the NRTA does 
require a balancing of rights. The right of the prov
ince to legislate with respect to conservation must 
be balanced against the right granted to the Indians 
to hunt for food. Thus, it falls to the Court to 
develop a test through which this task can be 
accomplished. In Sparrow, this Court developed 
principles for balancing the constitutionally pro
tected right to fish for food against the federal gov
ernment's power to pass laws for conservation. 
Although the Sparrow test was developed in the 
context of s. 35(1), the basic thrust of the test, to 
protect aboriginal rights but also to permit govern
ments to legislate for legitimate purposes where 
the legislation is a justifiable infringement on those 
protected rights, applies equally well to the regula
tory authority granted to the provinces under para. 
12 of the NRTA as to federal power to legislate in 
respect of Indians. 

In this way, the Sparrow test is applied to the 
NRTA by analogy, with the result that the Court 
will have a means by which to ensure that the 
rights in the NRTA are protected, but that provin-

Estey appuient la these que des dispositions consti
tutionnelles adoptees posterieurement a d'autres 
dispositions ne doivent pas etre considerees 
comme ayant pour effet de modifier celles-ci 
implicitement. (Vair Peter W. Hogg, Constitutional 
Law of Canada (3e ed. 1992), a lap. 1183.) Pas 
plus que des dispositions plus recentes de la Cons
titution ne s' appliquent pour interpreter des dispo
sitions qui leur sont anterieures. Conformement a 
ce raisonnement, le par. 35(1) ne s'applique pas a 
Ia disposition de la Convention qui protege le droit 
des autochtones de chasser pour se nourrir. · 

Toutefois, cela ne signifie pas que les principes 
qui sous-tendent !'interpretation du par. 35(1) 
n' ont aucune pertinence pour determiner si un 
texte legislatif donne vise un objet acceptable et 
s'il constitue une limitation acceptable des droits 
accordes par la Convention. Ce texte ne prevoit en 
effet aucune methode d'examen des mesures gou
vernementales susceptibles de porter atteinte aux 
droits qu'il confore aux Indiens. II est evident 
cependant que la Convention requiert effective
ment la mise en equilibre des droits en cause, en 
I' occurrence le droit de la province de Iegiferer en 
matiere de conservation et le droit de chasser pour 
se nourrir qui est accorde aux Indiens. II appartient 
done a la Cour d' elaborer un critere permettant 
d'accomplir cette tache. Dans Sparrow, notre Cour 
a degage des principes en vue d'equilibrer le droit 
protege par la Constitution de pecher pour se nour
rir et le pouvoir du gouvernement federal d' adop
ter des lois en matiere de conservation. Bien que le 
critere etabli dans Sparrow ait ete elabore dans le 
contexte du par. 35(1), sa raison d'etre fondamen
tale - qui est de proteger Jes droits ancestraux 
mais egalement de permettre aux gouvernements 
de Iegiferer a des fins legitimes dans la mesure oil. 
la loi est une atteinte justifiable aux droits proteges 
- s'applique tout autant au pouvoir de reglemen
tation accorde aux provinces par le par. 12 de la 
Convention qu' au pouvoir du federal d' adopter des 
lois concernant Jes Indiens. 

De cette maniere, le critere etabli dans Sparrow 
est applique a la Convention par analogie, donnant 
ainsi a la Cour un moyen de s' assurer non seule
ment que les droits prevus par la Convention sont 
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cial governments are also provided with some flex
ibility in terms of their ability to affect those rights 
for the purpose of legislating in relation to conser
vation. As Cory J. points out, the criteria set out in 
Sparrow do not purport to be exhaustive and are to 
be applied flexibly. In applying them in this con
text, it is important to bear in mind that what is 
being justified is the exercise of a power granted to 
the provinces, which power is made subject to the 
right to hunt for food. Both are contained in a con
stitutional document. The application of the Spar
row criteria should be consonant with the intention 
of the framers as to the reconciliation of these 
competing provisions. 

I agree with Cory J. that, in the absence of evi
dence with respect to justification, there must be a 
new trial and I would dispose of the appeal as sug
gested by him. 

The constitutional question and answers are as 
follows: 

If Trc<lty 8 confirmed to the Indians of the Treaty 8 Ter
ritory the right to hunt throughout the tract sun-endered, 
does the right continue to exist or was it extinguished 
and replaced by para. 12 of the Natural Resources 
Transfer Agreement, 1930 (Constitution Act, 1930, 
20-21 George V, c. 26 (U.K.)), and if the right continues 
to exist, could that right be exercised on the lands in 
question and, if so, was the right impermissibly 
infringed upon bys. 26(1) ors. 27(1) of the Wildlife Act, 
S.A. 1984, c. W-9.1, given Treaty 8 and s. 35(1) of the 
Constitution Act, 1982? 

The right to hunt for food referred to in Treaty 
No. 8 was merged in the NRTA which is the sole 
source of the right. 

Sections 26(1) and 27(1) of the Wildlife Act did 
not infringe the constitutional rights of Mr. Badger 
or Mr. Kiyawasew to hunt for food. 

Mr. Ominayak was exercising his constitutional 
right to hunt for food. Section 26(1) of the Wildlife 
Act is a prima facie infringement of his right to 

proteges, mais aussi que les gouvemements pro
vinciaux jouissent d'une certaine latitude leur per
mettant de toucher a ces droits en legiferant a des 
fins de conservation. Comme le souligne le juge 
Cory, Jes criteres enonces dans Sparrow ne se veu
lent pas exhaustifs et doivent etre appliques de 
fai;on souple. Dans ce contexte, il est important de 
garder a !'esprit que ce que J'on justifie, c'est 
l' exercice d'un pouvoir confere aux provinces, 
pouvoir qui est assujetti au droit de chasser pour se 
nourrir. Tant le pouvoir que le droit en question 
sont inscrits dans un document constitutionnel. Les 
criteres €nonces dans Sparrow doivent etre 
appliques d'une maniere Conforme a ]'intention 
des redacteurs pour ce qui est de la conciliation de 
ces deux dispositions concurrentes. 

Je conviens avec le juge Cory que, en 1' absence 
de preuve concemant la justification, ii faut tenir 
un nouveau proces, et je trancherais le pourvoi de 
la maniere qu'il propose. 

Voici la question constitutionnelle et les repon
ses qui y sont apportees: 

Si le Traite n° 8 confirmait aux Indiens du territoire de 
ce traite le droit de chasser dans !'ensemble de la zone 
cedee, le droit existe-t-iJ toujours OU a-t-il ete eteint et 
remplace par le par. 12 de la Co11ventio11 sur le transfert 
des ressources naturelles de 1930 (Loi constitutionnelle 
de 1930, 20-21 George V, ch. 26 (R.-U.)) et, si le droit 
existe toujours, pouvait-il etre exerce sur les tcrres en 
question. Dans !'affirmative, les par. 26(1) ou 27(1) de 
la Wildlife Act, S.A. 1984, ch. W-9.1, portent-ils atteinte 
ace droit, compte tenu du Traite n° 8 et du par. 35(1) de 
la Loi constitutionnelle de 1982? 

Les droits de chasser pour se nourrir vises par le 
Traite n° 8 ont ete unifies dans la Convention, qui 
est l'unique source de ces droits. 

Les paragraphes 26(1) et 27(1) de la Wildlife Act 
n'ont pas porte atteinte au droit constitutionnel de 
M. Badger et de M. Kiyawasew de chasser pour se 
nourrir. 

Monsieur Ominayak exeri;ait son droit constitu
tionnel de chasser pour se nourrir. Le paragraphe 
26(1) de la Wildlife Act porte atteinte prima facie 
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hunt for food under NRTA and is invalid unless 
justified. 

The judgment of La Forest, L'Heureux-Dube, 
Gonthier, Cory and Iacobucci JJ. was delivered by 

CORY J. - Three questions must be answered 
on this appeal. First, do Indians who have status 
under Treaty No. 8 have the right to hunt for food 
on privately owned land which lies within the terri
tory surrendered under that Treaty? Secondly, have 
the hunting rights set out in Treaty No. 8 been 
extinguished or modified as a result of the provi
sions of para. 12 of the Natural Resources Transfer 
Agreement, 1930 (Constitution Act, 1930, Schedule 
2)? Thirdly, to what extent, if any, do s. 26(1) and 
s. 27(1) of the Wildlife Act, S.A. 1984, c. W-9.1, 
apply to the appellants? 

Factual Background 

Each of the three appellants was charged with an 
offence under the Wildlife Act. Their trials and 
appeals have proceeded together. 

The facts are straightforward and undisputed. 
The appellant Wayne Clarence Badger was 
charged with shooting a moose outside the permit
ted hunting season contrary to s. 27(1) of the Wild
life Act. The appellants Leroy Steven Kiyawasew 
and Ernest Clarence Ominayak, who had also shot 
moose, were charged, under s. 26(1) of the same 
statute, with hunting without a licence. All three 
appellants, Cree Indians with status under Treaty 
No. 8, were hunting for food upon lands falling 
within the tracts surrendered to Canada by the 
Treaty. 

The lands in question were all privately owned. 
Mr. Badger shot a moose on brush land with wil
low regrowth and scrub. There were no fences or 
signs posted on the land, but a farm house was 
located a quarter mile from the place where the 
moose was shot. Mr. Kiyawasew was hunting on a 
snow-covered field. There was no fence, but Mr. 
Kiyawasew testified that he had passed old run-

au droit de ce dernier de chasser pour se nourrir en 
vertu de la Convention, et il sera invalide a mains 
qu'on ne justifie cette atteinte. 

Version fram;:aise du jugement des juges 
La Forest, L'Heureux-Dube, Gonthier, Cory et 
Iacobucci rendu par 

LE JUGE CORY - Le pourvoi souleve trois ques
tions. Premierement, les Indiens vises par le Traite 
n° 8 ont-ils le droit de chasser pour se nourrir sur 
des terres privees situees dans le territoire ced~ aux 
termes de ce traite? Deuxiemement, les droits de 
chasse enonces dans le Traite n° 8 ont-ils ete 
eteints OU modifies par les dispositions du par. 12 
de la Convention sur le transf ert des ressources 
naturelles de 1930 (Loi constitutionnelle de 1930, 
annexe 2)? Troisiemement, dans quelle mesure, le 
cas echeant, les par. 26(1) et 27(1) de la Wildlife 
Act, S.A. 1984, ch. W-9.1, s'appliquent-ils aux 
appelants? 

Les faits 

Chacun des appelants a ete accuse d'une infrac
tion a la Wildlife Act. Ils ant ete juges ensemble, 
tant en premiere instance qu'en appel. 

Les faits sont simples et non contestes. L'appe
lant Wayne Clarence Badger a ete accuse d'avoir, 
contrairement au par. 27(1) de la Wildlife Act, 
abattu un orignal en dehors de la saison de chasse. 
Les appelants Leroy Steven Kiyawasew et Ernest 
Clarence Orninayak, qui ant eux aussi abattu des 
orignaux, ant ete accuses, en vertu du par. 26(1) de 
la meme loi, d'avoir chasse sans permis. Les trois 
appelants, des Indiens eris vises par le Traite n° 8, 
chassaient pour se nourrir sur des terres situees 
dans les territoires cedes au Canada en vertu du 
Traite. 

Les terres en question etaient des proprietes pri
vees. Monsieur Badger a abattu un orignal dans 
des taillis couverts de jeunes saules el de broussail
les. II n'y avait ni cloture ni ecriteau sur les terres 
en question, mais une maison de ferme se trouvait 
a un quart de mille de l'endroit OU l'orignal a ete 
abattu. Pour sa part, M. Kiyawasew chassait dans 
un champ couvert de neige. Le champ n' etait pas 
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down barns shortly before he stopped to shoot the 
moose. He had seen signs which were posted on 
the land but he was unable to read them from the 
road. Mr. Ominayak was hunting on uncleared 
muskeg. There were no fences, signs or buildings 
in the vicinity. 

The appellants were all convicted in the Provin
cial Court of Alberta. They appealed their sum
mary convictions to the Court of Queen's Bench, 
challenging the constitutionality of the Wildlife Act 
in so far as it might affect them as Crees with sta
tus under Treaty No. 8. The Court of Queen's 
Bench affirmed the convictions. The appellants' 
appeals to the Alberta Court of Appeal were also 
dismissed. 

Judgments Below 

Alberta Court of Queen's Bench 

Foster J., in brief reasons, held that R. v. Horse
man, [1990] 1 S.C.R. 901, decided that Treaty No. 
8 had been modified by the Natural Resources 
Transfer Agreement, 1930 (hereinafter "NRTA"). 
Accordingly, an individual who comes within the 
ambit of Treaty No. 8 may hunt in order to obtain 
food on unoccupied Crown lands or on other lands 
to which he or she may have a right of access. This 
is the existing hunting right which is protected by 
s. 35(1) of the Constitution Act, 1982. Foster J. 
also relied upon R. v. Cardinal (1977), 36 C.C.C. 
(2d) 369 (Alta. C.A.), and R. v. Ominayak (1990), 
108 A.R. 239 (Alta. C.A.), to hold that an individ
ual does not, without more, have a right of access 
to private lands. As a result, hunting on those lands 
was not protected under s. 35(1). Accordingly, she 
dismissed the appeals. 

Court of Appeal (1993), 135 A.R. 286 

Although all three judges of the Court of Appeal 
agreed that the appellants' appeals should be dis-

cloture, mais M. Kiyawasew a temoigne qu'il avait 
croise de vieilles granges delabrees peu avant de 
s' arreter pour abattre l' orignal. II avait vu des ecri
teaux sur le terrain, mais avait ete incapable de les 
lire depuis la route. Enfin, M. Ominayak chassait 
dans une savane non deboisee. 11 n'y avait pas de 
clotures, d' ecriteaux OU de batiments aux alen
tours. 

Les appelants ont tous ete declares coupables en 
Cour provinciale de I' Alberta. Ils ont interjete 
appel a la Cour du Banc de la Reine de leur decla
ration de culpabilite par procedure sommaire et 
conteste la constitutionnalite de la Wildlife Act 
dans la mesure OU elle pourrait porter atteinte a 
leurs droits en tant que Cris vises par le Traite n° 8. 
La Cour du Banc de la Reine a confirme les decla
rations de culpabilite, et la Cour d'appel de l' Al
berta a rejete les appels. 

Decisions des juridictions inffrieure~ 

La Cour du Banc de la Reine de /'Alberta 

Dans des motifs succincts, Madame le juge 
Foster a conclu que, dans l'arret R. c. Horseman, 
[1990] 1 R.C.S. 901, il a ete decide que la Conven
tion sur le transfert des ressources naturelles de 
1930 (ci-apres la «Convention») avait eu pour effet 
de modifier le Traite n° 8. Par consequent, les per
sonnes visees par ce traite peuvent chasser pour se 
nourrir sur les terres inoccupees de la Couronne ou 
sur d'autres terres auxquelles elles peuvent avoir 
un droit d'acces. C'est ce droit de chasse existant 
qui est protege par le par. 35(1) de la Loi constitu
tionnelle de 1982. Le juge Foster s'est egalement 
appuye sur les arrets R. c. Cardinal (1977), 36 
C.C.C. (2d) 369 (C.A. Alb.) et R. c. Ominayak 
(1990), 108 A.R. 239 (C.A. Alb.), pour statuer 
qu'une personne ne jouit pas de ce seul fait d'un 
droit d' acces a des terres privees. En consequence, 
la chasse sur de telles terres n'etait pas protegee 
par le par. 35(1). Elle a done rejete les appels. 

La Cour d'appel (1993), 135 A.R. 286 

Bien que les trois juges de la Cour d'appel aient 
convenu que les appels devaient etre rejetes, ils ont 
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missed, they travelled by different routes to reach 
that conclusion. 

Per Kerans J.A. 

Kerans J .A. concluded that it was not necessary 
to decide either if the hunting in question was pro
tected under Treaty No. 8 or if Alberta could make 
laws that derogated from treaty rights. Rather, he 
held that pursuant to Horseman, supra, any treaty 
right to hunt other than on Crown lands had been 
extinguished by the NRTA. The "merger and con
solidation" theory applied in Horseman, was effec
tively a theory of "extinguishment and replace
ment". Because the Treaty No. 8 hunting right had 
been extinguished by the NRTA, reference could 
not be made to the Treaty to determine the scope 
of the "right of access" to hunt on the "other lands" 
referred to in the NRTA. As a result of this finding, 
he dismissed the appeals. 

Per Lieberman J.A. 

Lieberman J .A. held that Horseman, supra, 
defeated the appellants' position in this case. He 
determined, at p. 357, that the "entrenchment of 
treaty rights in s. 35(1) of the [Constitution Act], 
1982 has no application to the hunting rights con
ferred by Treaty No. 8" which he found had been 
extinguished by the NRTA. Thus, he concluded that 
the terms of the Wildlife Act prevailed and the 
appeals must be dismissed. 

Per Conrad J.A. 

Conrad J.A. held that since Horseman, supra, 
dealt with the right to hunt commercially on 
Crown lands, it was not binding on the issue as to 
whether a treaty right to hunt on private lands had 
been extinguished. Conrad J.A. observed that the 
question of whether Treaty No. 8 gave the appel
lants the right to hunt on privately owned lands 
required that consideration be given to the mean
ing of "unoccupied" Crown lands in the NRTA and 

emprunte des voies differentes pour arriver a cette 
conclusion. 

Le juge Kerans 

Le juge Kerans a conclu qu'il n'etait pas neces
saire de decider si les activites de chasse en ques
tion etaient protegees par le Traite n° 8 OU si le 
legislateur albertain pouvait adopter des lois dero
geant a des droits issus de traites. II a plutot statue 
que, suivant l'arret Horseman, precite, la Conven
tion avait eu pour effet d' eteindre tout droit de 
chasser - issu de traite - ailleurs que SUI des 
terres appartenant a la Couronne, et que la theorie 
de l'[TRADUCTION] «unification et de la codifica
tion» appliquee dans l'arret Horseman etait, dans 
les faits, une theorie d' «extinction et de substitu
tion». Comme la Convention avait eteint le droit de 
chasser prevu par le Traite n° 8, il etait impossible 
de se reforer au Traite pour determiner la portee du 
«droit d'acces» aux «autres terres» pour y chasser 
dont il est fait mention dans la Convention. En rai
son de cette conclusion, il a rejete les appels. 

Le juge Lieberman 

Le juge Lieberman a conclu que 1' arret Horse
man, precite, refutait la these avancee par les appe
lants en l'espece. ll a statue que la [TRADUCTION] 
«constitutionnalisation des droits issus de traites 
dans le par. 35(1) de la [Loi constitutionnelle] de 
1982 ne s'applique pas aux droits de chasse 
accordes par le Traite n° 8», droits qui, de conclure 
le juge, avaient ete eteints par la Convention. En 
consequence, il a decide que les dispositions de la 
Wildlife Act prevalaient et que les appels devaient 
etre rejetes. 

Le juge Conrad 

Madame le juge Conrad a conclu que, comme 
l'arret Horseman, precite, concernait le droit de 
Chasser a des fins commerciales SUI les terres de la 
Couronne, ii n' avait pas de caractere obligatoire 
quant a la question de savoir si le droit - issu de 
traite - de Chasser SUI des terres privees avait ete 
eteint. Le juge Conrad a signale que, pour repondre 
a la question de savoir si le Traite n° 8 conferait 
aux appelants le droit de chasser sur des terres pri-
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of "such tracts as may be required or taken up from 
time to time for settlement, mining, lumbering, 
trading or other purposes" in Treaty No. 8. Conrad 
J .A. concluded that Crown lands would not be 
"unoccupied" merely because they were not put to 
some visible use. She found that the words 
"required or taken up" for "other purposes" were 
critical. She held that if the Crown's interest was 
alienated or transferred to a private owner, the 
Crown had "required or taken up" the land under 
the Treaty and the land was no longer "unoccu
pied" under the NRTA. She concluded that even if 
"occupied" as defined in R. v. Horse, [1988] 1 
S.C.R. 187, refers only to private lands visibly in 
use, she would extend the ratio of Horse, supra, 
and find that there is no treaty right to hunt on pri
vate land, regardless of whether or not it is in visi
ble use. Therefore, she concluded that Treaty No. 8 
did not reserve to the appellants the right to hunt 
on the privately owned lands in question and that 
the Wildlife Act did not infringe the right protected 
under s. 35(1). 

In the event that she was wrong on that issue, 
Conrad J.A. went on to hold that if the Treaty did 
give the appellants the right to hunt on private 
lands, those rights had not been extinguished by 
the NRTA. The NRTA did not contain a clear inten
tion to extinguish all treaty hunting rights, but only 
to extinguish commercial hunting rights on Crown 
lands. However, the hunting rights granted by the 
Treaty were not unlimited. They were subject to 
regulation and it would be necessary to determine 
if the regulations enacted in the Alberta Wildlife 
Act were a justifiable infringement on s. 35(1). 
Ultimately, she found that it was unnecessary to 
undertake an analysis of the justification in light of 
the fact that she had concluded that the treaty did 

vees, il fallait analyser le sens du terme terres 
«inoccupees» de la Couronne figurant dans la Con
vention, ainsi que le sens du passage suivant du 
Traite n° 8: [TRADUCTION] «tels terrains qui de 
temps a autre pourront etre requis OU pris pour des 
fins d'etablissements, de mine, de commerce de 
bois, ou autres objets». Le juge Conrad a statue 
que les terres de la Couronne n' etaient pas «inoc
cupees» du seul fait qu'elles ne font pas l'objet de 
quelque utilisation visible. Elle a juge que les mots 
«requis ou pris» pour d' «autres objets» avaient une 
importance fondamentale. Elle a conclu que si la 
Couronne aliene OU trans!ere son droit a des inte
rets prives, elJe a alors «requis OU pris» Jes terres 
en cause au sens du Traite, qui cessent d'etre 
«inoccupees» au sens de la Convention. Elle a sta
tue que meme si, au sens de l'arret R. c. Horse, 
[1988] 1 R.C.S. 187, le mot «occupe» vise unique
ment des terres privees utilisees d'une maniere 
visible, elle entendait elargir la portee des motifs 
determinants de l'arret Horse, precite, et conclure 
qu'il n'existe pas de droit - issu de traite - per
mettant de chasser sur des terres privees, que ces 
terres fassent ou non l'objet d'une utilisation visi
ble. Par consequent, elle a juge que le Traite n° 8 
ne reservait pas aux appelants le droit de chasser 
sur les terres privees en question, et que la Wildlife 
Act ne portait pas atteinte au droit protege par le 
par. 35(1). 

Au cas ou elle aurait tort sur cette question, le 
juge Conrad a ensuite conclu que si le Traite con
ferait effectivement aux appelants le droit de chas
ser sur des terres privees ce droit n'avait pas ete 
eteint par la Convention. En effet, ce texte n'ex
prime pas clairement !'intention d'eteindre tousles 
droits de chasse issus de traites, mais seulement 
l'intention de mettre fin au droit de chasser a des 
fins commerciales sur Jes terres de la Couronne. 
Cependant, les droits de chasse conferes par le 
Traite n' etaient pas illimites. Ils etaient subor
donnes a la reglementation, et, en consequence, il 
etait necessaire de decider si les reglements pris en 
application de la Wildlife Act de l' Alberta consti
tuaient une violation justifiable du par. 35(1). En 
derniere analyse, le juge Conrad a conclu qu'il 
n' etait pas necessaire de se lancer dans une analyse 
de la question de la justification, puisqu' elle avait 
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not confer a right to hunt on private lands. She dis
missed the appeals. 

Relevant Treaty and Statutory Provisions 

The relevant part of Treaty No. 8, made 21 June 
1899, provides: 

And Her Majesty the Queen HEREBY AGREES with the 
said Indians that they shall have right to pursue their 
usual vocations of hunting, trapping and fishing 
throughout the tract surrendered as heretofore described, 
subject to such regulations as may from time to time be 
made by the Government of the country, acting under 
the authority of Her Majesty, and saving and excepting 
such tracts as may be required or taken up from time to 
time for settlement, mining, lumbering, trading or other 
purposes. 

The Constitution Act, 1930, s. 1 provides: 

1. The agreements set out in the Schedule to this Act 
are hereby confirrned and shall have the force of law 
notwithstanding anything in the Constitution Act, 1867, 
or any Act amending the same, or any Act of the Parlia
ment of Canada, or in any Order in Council or terms or 
conditions of union made or approved under any such 
Act as aforesaid. 

The Natural Resources Transfer Agreement, 
1930 is the Schedule referred to in s. 1. Paragraph 
12 of the NRTA provides: 

12. In order to secure to the Indians of the Province 
the continuance of the supply of game and fish for their 
support and subsistence, Canada agrees that the laws 
respecting game in force in the Province from time to 
time shall apply to the Indians within the boundaries 
thereof, provided, however, that the said Indians shall 
have the right, which the Province hereby assures to 
them, of hunting, trapping and fishing game and fish for 
food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians 
may have a right of access. 

Section 35(1) of the Constitution Act, 1982 pro
vides: 

conclu que le Traite ne conferait pas le droit de 
chasser sur des terres privees. Elle a rejete les 
appels. 

Dispositions pertinentes des lois et du Traite 

Le passage pertinent du Traite n° 8, conclu le 21 
juin 1899, est le suivant: 

[TRADUCTION] Et Sa Majeste la Reine CONVIEl\l'f PAR 
LES PRESENTES avec les dits sauvages qu'ils auront le 
droit de se livrer a leurs occupations ordinaires de la 
chasse au fusil, de la chasse au piege et de la peche dans 
l'etendue de pays cedee telle que ci-dessus decritc, 
subordonnees a tels reglements qui pourront etre faits de 
temps a autre par le gouvemement du pays agissant au 
nom de Sa Majeste et sauf et excepte tels terrains qui de 
temps a autre pourront etre requis OU pris pour des fins 
d' etablissements, de mine, de commerce de bois, ou 
autres objets. 

L'article premier de la Loi constitutionnelle de 
1930 est ainsi redige: 

1. Les conventions comprises dans !'annexe de Ia pre
sente loi, sont par les presentes confirmees et auront 
force de loi nonobstant tout ce qui est contenu dans la 
Loi constitutionnelle de 1867, ou dans toute loi la modi
fiant, ou dans toute loi du Parlement du Canada ou dans 
tout arrete du Conseil OU termes OU conditions d'Union 
faits ou approuves sous l'empire d'aucune de ces lois. 

Voici le texte du par. 12 de la Convention sur le 
transfert des ressources naturelles de 1930, qui 
forme l'annexe mentionnee a l'article premier: 

12. Pour assurer aux Indiens de la province la conti
nuation de l' approvisionnement de gibier et de poisson 
destines a leurs support et subsistance, le Canada con
sent a ce que les lois relatives au gibier et qui sont en 
vigueur de temps a autre dans la province, s'appliquent 
aux Indiens dans les limites de la province; toutefois, 
lesdits Indiens auront le droit que la province leur assure 
par Jes presentes de chasser et de prendre le gibier au 
piege et de pecher le poisson, pour se nourrir en toute 
saison de 1' annee sur toutes les terres inoccupees de la 
Couronne et sur toutes les autres terres auxquelles les
dits Indiens peuvent avoir un droit d' acces. 

Quant au par. 35(1) de la Loi constitutionnelle 
de 1982, il prevoit ceci: 
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35. (1) The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized and 
affirmed. 

Sections 26(1) and 27(1) of the Wildlife Act pro
vide: 

26(1) A person shall not hunt wildlife unless he holds a 
licence authorizing him, or is authorized by or under a 
licence, to hunt wildlife of that kind. 

27(1) A person shall not hunt wildlife outside an open 
season or if there is no open season for that wildlife. 

Constitutional Question 

The constitutional question stated by this Court 
on May 2, 1994 is as follows: 

If Treaty 8 confirmed to the Indians of the Treaty 8 Ter
ritory the right to hunt throughout the tract s'urrendered, 
does the right continue to exist or was it extinguished 
and replaced by para. 12 of the Natural Resources 
Transfer Agreement, 1930 (Constitution Act, 1930, 
20-21 George V, c. 26 (U.K.)), and if the right continues 
to exist, could that right be exercised on the lands in 
question and, if so, was the right impermissibly 
infringed upon bys. 26(1) ors. 27(1) of the Wildlife Act, 
S.A. 1984, c. W-9.1, given Treaty 8 ands. 35(1) of the 
Constitution Act, 1982? 

Analysis 

On this appeal, the extent of the existing right to 
hunt for food possessed by Indians who are mem
bers of bands which were parties to Treaty No. 8 
must be determined. The analysis should proceed 
through three stages. First, it is necessary to decide 
what effect para. 12 of the NRTA had upon the 
rights enunciated in Treaty No. 8. After resolving 
which instrument sets out the right to hunt for 
food, it is necessary to examine the limitations 
which are inherent in that right. It must be 
remembered that, even by the terms of Treaty 
No. 8, the Indians' right to hunt for food was cir
cumscribed by both geographical limitations and 
by specific forms of government regulation. Sec
ond, consideration must then be given to the ques
tion of whether the existing right to hunt for food 
can be exercised on privately owned land. Third, it 
is necessary to determine whether the impugned 

35. (1) Les droits existants - ancestraux ou issus de 
traites - des peuples autochtones du Canada sont 
reconnus et confirmes. 

Enfin, les par. 26(1) et 27(1) de la Wildlife Act, 
sont ainsi rediges: 

[TRADUCTION] 26(1) Nul ne peut chasser sans detenir le 
perrnis requis ou sans y etre autorise en vertu d'un per
mis. 

27(1) Nul ne peut chasser un animal sauvage dont la 
chasse est interdite ou encore chasser un animal sauvage 
en dehors de la periode fixee a cette fin. 

Question constitutionnelle 

Le 2 mai 1994, notre Cour a enonce la question 
constitutionnelle suivante: 

Si le Traite n° 8 confirmait aux Indiens du territoire de 
ce traite le droit de chasser dans l' ensemble de la zone 
cedee, le droit existc-t-il toujours OU a-t-il ete eteint et 
remplace par le par. 12 de la Convention sur le transfert 
des ressources naturelles de 1930 (Loi constitutionnelle 
de 1930, 20-21 George V, ch. 26 (R.-U.)) et, si le droit 
existe toujours, pouvait-il etre exerce sur les terres en 
question. Dans l'affirmative, les par. 26(1) ou 27(1) de 
la Wildlife Act, S.A. 1984, ch. W-9.1, portent-ils atteinte 
ace droit, compte tenu du Traite n° 8 et du par. 35(1) de 
la Loi constitutionnelle de 1982? 

Analyse 

Dans le present pourvoi, ii s'agit de determiner 
l'etendue du droit existant de chasser pour se nour
rir des Indiens membres des bandes qui etaient par
ties au Traite n° 8. L' analyse se fora en trois 
€tapes. Premierement, il est necessaire de determi
ner les effets du par. 12 de la Convention sur les 
droits €nonces au Traite n° 8. Apres avoir etabli 
quel texte enonce le droit de chasser pour se nour
rir, il est necessaire d' examiner Jes restrictions 
inherentes a ce droit. 11 faut se rappeler que, meme 
suivant les termes du Traite n° 8, le droit des 
Indiens de chasser pour se nourrir etait circonscrit 
par des limites geographiques et des mesures spe
cifiques de reglementation gouvernementale. 
Deuxiemement, il faut se demander si le droit exis
tant de chasser pour se nourrir peut etre exerce sur 
des terres privees. Troisiemement, il est necessaire 
de determiner si les dispositions contestees de la 
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sections of the provincial Wildlife Act come within 
the specific types of regulation which have, since 
1899, limited and defined the scope of the right to 
hunt for food. If they do, those sections do not 
infringe upon an existing treaty right and will be 
constitutional. If not, the sections may constitute 
an infringement of the Treaty rights guaranteed by 
Treaty No. 8, as modified by the NRTA. In this 
case the impugned provisions should be considered 
in accordance with the principles set out in R. v. 
Sparrow, [1990] 1 S.C.R. 1075, to determine 
whether they constitute a prima facie infringement 
of the Treaty rights as modified, and if so, whether 
the infringement can be justified. 

It is now appropriate to consider the source of 
the existing right to hunt for food. 

The Existing Right to Hunt for Food 

The Hunting Right Provided by Treaty No. 8 

Treaty No. 8 is one of eleven numbered treaties 
concluded between the federal government and 
various Indian bands between 1871 and 1923. 
Their objective was to facilitate the settlement of 
the West. Treaty No. 8, made on June 21, 1899, 
involved the surrender of vast tracts of land in 
what is now northern Alberta, northeastern British 
Columbia, northwestern Saskatchewan and part of 
the Northwest Territories. In exchange for the land, 
the Crown made a number of commitments, for 
example, to provide the bands with reserves, edu
cation, annuities, farm equipment, ammunition, 
and relief in times of famine or pestilence. How
ever, it is clear that for the Indians the guarantee 
that hunting, fishing and trapping rights would 
continue was the essential element which led to 
their signing the treaties. The report of the Com
missioners who negotiated Treaty No. 8 on behalf 
of the government underscored the importance to 
the Indians of the right to hunt, fish and trap. The 
Commissioners wrote: 

Wildlife Act provinciale participent des mesures 
specifiques de reglementation qui, depuis 1899, 
definissent et limitent I' etendue du droit en ques
tion. Dans l' affirmative, ces dispositions ne portent 
pas atteinte a un droit existant issu de traite et elles 
seront jugees constitutionnelles. Dans le cas con
traire, toutefois, ces dispositions peuvent constituer 
une atteinte aux droits garantis par le Traite n° 8, 
qui ant ete modifies par la Convention. En l'es
pece, il y a lieu d' examiner les dispositions contes
tees a la lumiere des principes enonces clans l ''arret 
R. c. Sparrow, [1990] 1 R.C.S. 1075, en vue de 
determiner si elles constituent une atteinte prima 
facie aux droits modifies issus du Traite et, dans 
!'affirmative, si cette atteinte peut etre justifiee. 

II convient maintenant de s'interroger sur la 
source du droit existant de chasser pour se nourrir. 

Le droit existant de chasser pour se nourrir 

Le droit de chasser prevu au Traite n° 8 

Le Traite n° 8 est l'un des onze traites nume
rates qui ant ete conclus par le gouvemement fede
ral et diverses bandes indiennes entre 1871 et 
1923. Ces traites visaient a faciliter la colonisation 
de l'Ouest. Le Traite n° 8, signe le 21 juin 1899, 
prevoyait la cession de vastes territoires dans ce 
qui constitue aujourd'hui le nord de I' Alberta, le 
nord-est de la Colombie-Britannique, le nord-ouest 
de la Saskatchewan et une partie des Territoires du 
Nord-Ouest. En contrepartie de ces tenitoires, la 
Couronne a pris uncertain nombre d'engagements 
envers les bandes: par exemple I' engagement de 
Creer des reserves pour les bandes, de pourvoir a 
l'instruction de leurs membres, de leur verser des 
annuites, de leur fournir de I' equipement agricole 
et des munitions, et de leur porter secours en cas 
de famine et d' epidemie de peste. Cependant, il est 
clair que pour les Indiens la garantie que leur droit 
de chasser, de pieger et de pecher continuerait 
d'etre respecte a ete le facteur essentiel qui les a 
amenes a signer les traites. Dans leur rapport, les 
conunissaires qui ont negocie le Traite n° 8 pour le 
compte du gouvernement ant souligne !'impor
tance qu'avait pour les Indiens le droit de chasser, 
de pieger et de pecher. Les commissaires ant ecrit 
ceci: 
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There was expressed at every point the fear that the 
making of the treaty would be followed by the curtail
ment of the hunting and fishing privileges .... 

We pointed out ... that the same means of earning a 
livelihood would continue after the treaty as existed 
before it, and that the Indians would be expected to 
make use of them .... 

Our chief difficulty was the apprehension that the 
hunting and fishing privileges were to be curtailed. The 
provision in the treaty under which ammunition and 
twine is to be furnished went far in the direction of qui
eting the fears of the Indians, for they admitted that it 
would be unreasonable to furnish the means of hunting 
and fishing if laws were to be enacted which would 
make hunting and fishing so restricted as to render it 
impossible to make a livelihood by such pursuits. But 
over and above the provision, we had to solemnly assure 
them that only such laws as to hunting and fishing as 
were in the interest of the Indians and were found neces
sary in order to protect the fish and fur-bearing animals 
would be made, and that the)'_ would be as free to hunt 
and fish after the treat)' as they would be if they never 
entered into it. [Emphasis added.] 

Treaty No. 8, then, guaranteed that the Indians 
"shall have the right to pursue their usual vocations 
of hunting, trapping and fishing". The Treaty, 
however, imposed two limitations on the right to 
hunt. First, there was a geographic limitation. The 
right to hunt could be exercised "throughout the 
tract surrendered ... saving and excepting such 
tracts as may be required or taken up from time to 
time for settlement, mining, lumbering, trading or 
other purposes". Second, the right could be limited 
by government regulations passed for conservation 
purposes. 

Impact of Paragraph 12 of the NRTA 

Principles of Interpretation 

At the outset, it may be helpful to once again set 
out some of the applicable principles of interpreta
tion. First, it must be remembered that a treaty rep
resents an exchange of solemn promises between 
the Crown and the various Indian nations. It is an 
agreement whose nature is sacred. See R. v. Sioui, 

[TRADUCTION] Us [les Indiens] expriment partout la 
crainte que la signature du traite ne fut suivie d'une res
triction des privileges de chasse et de peche .... 

Nous leur fimes comprendre [ ... ] qu'ils auraient 
apres le traite Jes memes moyens qu'auparavant de 
gagner leur vie, et qu'on esperait que Jes sauvages s'en 
serviraient ... 

Notre principale difficulte a surmonter etait la crainte 
qu'on restreindrait leurs privileges de chasse et de 
peche. La disposition du traite en vertu de laquelle des 
munitions et de la ficelle devaient etre foumies contri
bua beaucoup a apaiser les craintes des sauvages, car ils 
admirent qu'il ne serait pas raisonnable de leur fournir 
les moyens de chasser et de pecher si l' on devait faire 
une loi qui restreindrait tellement la chasse et la peche 
qu'il serait presque impossible de gagner sa vie en s'y 
livrant. Mais en sus de cette disposition, nous avons du 
leur affirmer solennellement qu' on ne ferait suila 
chasse et la peche gue des lois qui seraient dans l'interet 
des sauvages et gu 'on trouverait necessaires pour prote
ger le poisson et les animaux a fourrure, et gu'ils 
seraient aussi libres de chasser et de pecher apres le 
traite gu'ils le seraient s'ils n'avaient jamais fait de 
traite. [Je souligne.] 

Le Traite n° 8 garantissait done aux Indiens 
[TRADUCTION] «le droit de se livrer a leurs occupa
tions ordinaires de la chasse au fusil, de la chasse 
au piege et de la peche». En revanche, le Traite 
imposait deux restrictions au droit de chasser. Pre
mierement, ce droit etait assujetti a des limites ter
ritoriales. En effet, le droit de chasser pouvait etre 
exerce (TRADUCTION] «dans l'etendue de pays 
cedee [ ... ] sauf et excepte tels ten-ains qui de 
temps a autre pourront etre requis OU pris pour des 
fins d'etablissements, de mine, de commerce de 
bois, ou autres objets». Deuxiemement, ce droit 
pouvait etre limite par des reglements pris par le 
gouvernement en matiere de conservation. 

Effets du par. 12 de la Convention 

Principes d 'interpretation 

11 pomTait etre utile, au depart, de rappeler cer
tains des principes d'interpretation applicables. 
Premierement, il convient de rappeler qu'un traite 
est un echange de promesses solennelles entre la 
Couronne et les diverses nations indiennes concer
nees, un accord dont le caractere est sacre. V oir R. 
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[1990] 1 S.C.R. 1025, at p. 1063; Simon v. The 
Queen, [1985] 2 S.C.R. 387, at p. 401. Second, the 
honour of the Crown is always at stake in its deal
ing with Indian people. Interpretations of treaties 
and statutory provisions which have an impact 
upon treaty or aboriginal rights must be 
approached in a manner which maintains the integ
rity of the Crown. It is always assumed that the 
Crown intends to fulfil its promises. No appear
ance of "sharp dealing" will be sanctioned. See 
Sparrow, supra, at pp. 1107-8 and 1114; R. v. Tay
lor (1981), 34 O.R. (2d) 360 (Ont. C.A.), at p. 367. 
Third, any ambiguities or doubtful expressions in 
the wording of the treaty or document must be 
resolved in favour of the Indians. A corollary to 
this principle is that any limitations which restrict 
the rights of Indians under treaties must be nar
rowly construed. See Nowegijick v. The Queen, 
[1983] 1 S.C.R. 29, at p. 36; Simon, supra, at p. 
402; Sioui, supra, at p. 1035; and Mitchell v. 
Peguis Indian Band, [1990] 2 S.C.R. 85, at pp. 
142-43. Fourth, the onus of proving that a treaty or 
aboriginal right has been extinguished lies upon 
the Crown. There must be "strict proof of the fact 
of extinguishment" and evidence of a clear and 
plain intention on the part of the government to 
extinguish treaty rights. See Simon, supra, at 
p. 406; Sioui, supra, at p. 1061; Calder v. Attor
ney-General of British Columbia, [1973] S.C.R. 
313, at p. 404. 

These principles of interpretation must now be 
applied to this case. 

Interpreting the NRTA 

The issue at this stage is whether the NRTA 
extinguished and replaced the Treaty No. 8 right to 
hunt for food. It is my conclusion that it did not. 

For ease of reference, para. 12 of the NRTA pro
vides: 

12. In order to secure to the Indians of the Province 
the continuance of the supply of game and fish for their 
support and subsistence, Canada agrees that the laws 

c. Sioui, [1990] 1 R.C.S. 1025, a lap. 1063; Simon 
c. La Reine, [1985] 2 R.C.S. 387, a la p. 401. 
Deuxiemement, l'honneur de la Couronne est tou
jours en jeu lorsqu'elle transige avec les Indiens. 
Les traites et les dispositions legislatives qui ont 
une incidence sur les droits ancestraux ou issus de 
traites doivent etre interpretes de maniere a preser
ver l'integrite de la Couronne. II faut toujours pre
sumer que cette demiere entend respecter ses pro
messes. Aucune apparence de «manixuvres 
malhonnetes» ne doit etre toleree: Sparrow, pre
cite, aux pp. 1107, 1108 et 1114; R. c. Taylor 
(1981), 34 O.R. (2d) 360 (C.A. Ont.), a lap. 367. 
Troisiemement, toute ambigui1e dans le texte du 
traite ou du document en cause doit profiter aux 
Indiens. Ce principe a pour corollaire que toute 
limitation ayant pour effet de restreindre les droits 
qu' ont les lndiens en vertu des traites doit etre 
interpretee de fa9on restrictive. Voir Nowegijick c. 
La Reine, [1983] 1 R.C.S. 29, a la p. 36; Simon, 
precite, a la p. 402; Sioui, precite, a la p. 1035; et 
Mitchell c. Bande indienne Peguis, [1990] 2 R.C.S. 
85, aux pp. 142 et 143. Quatriemement, ii appar
tient a la Couronne de prouver qu'un droit ances
tral OU issu de traite a ete eteint. II faut apporter la 
«preuve absolue du fait qu'il y a eu extinction» 
ainsi que la preuve de I' intention claire et expresse 
du gouvemement d'eteindre des droits issus de 
traite. Voir Simon, precite, a la p. 406; Sioui, pre
cite, a lap. 1061; Calder c. Procureur general de 
la Colombie-Britannique, [1973] R.C.S. 313, a la 
p. 404. 

Appliquons maintenant ces principes d' interpre
tation a la presente affaire. 

Interpretation de la Convention 

La question qui se pose a cette etape-ci est de 
savoir si la Convention a eteint et remplace le droit 
de chasser pour se nourrir prevu au Traite n° 8. Ma 
conclusion est qu'elle n'a pas eu cet effet. 

Pour en faciliter la consultation, je reproduis de 
nouveau le texte du par. 12 de la Convention: 

12. Pour assurer aux Indiens de la province la conti
nuation de I' approvisionnement de gibier et de poisson 
destines a leurs support et subsistance, le Canada con-
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respecting game in force in the Province from time to 
time shall apply to the Indians within the boundaries 
thereof, provided, however, that the said Indians shall 
have the right, which the Province hereby assures to 
them, of hunting, trapping and fishing game and fish for 
food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians 
may have a right of access. 

It has been held that the NRTA had the clear 
intention of both limiting and expanding the treaty 
right to hunt. In Frank v. The Queen, [1978] 1 
S.C.R. 95, consideration was given to the differ
ences between Treaty No. 6 (which, for this pur
pose, has a hunting rights clause similar to that in 
Treaty No. 8) and para. 12 of the NRTA. Dickson 
J., as he then was, held at p. 100: 

The essential differences, for present purposes, between 
the Treaty and the Agreement are (i) under the former 
the hunting rights were at large while under the latter the 
right is limited to hunting for food and (ii) under the for
mer the rights were limited to about one-third of the 
Province of Alberta, while under the latter they extend 
to the entire province. 

And at p. 101, he stated: 

The Appellate Division ... held that para. 12 of the 
Natural Resources Transfer Agreements of Alberta and 
Saskatchewan did two things: (i) it enlarged the areas in 
which Alberta and Saskatchewan Indians could respec
tively hunt and fish for food; (ii) it limited their rights to 
hunt and fish otherwise than for food by making those 
rights subject to provincial game laws. I would agree 
that such is the effect of para. 12. 

To the same effect, see R. v. Wesley, [1932] 2 
W.W.R. 337 (Alta. S.C. App. Div.), at p. 344, as 
adopted in Prince v. The Queen, [1964] S.C.R. 81, 
at p. 84. 

This Court most recently considered the effect 
the NRTA had upon treaty rights in Horseman, 
supra. There, it was held that para. 12 of the NRTA 

sent a ce que les lois relatives au gibier et qui sont en 
vigueur de temps a autre dans la province, s'appliquent 
aux Indiens dans Jes limites de la province; toutefois, 
lesdits Indiens auront le droit que la province leur assure 
par Jes presentes de chasser et de prendre le gibier au 
piege et de pecher le poisson, pour se nourrir en toute 
saison de l'annee sur toutes les terres inoccupees de la 
Couronne et sur toutes les autres terres auxquelles les
dits Indiens peuvent avoir un droit d' acces. 

Il a ete decide que la Convention exprimait clai
rement l'intention tant de restreindre le droit de 
chasser prevu par le traite que d' elargir la portee 
de ce droit. Dans l'arret Frank c. La Reine, [1978] 
1 R.C.S. 95, notre Cour a etudie les differences qui 
existent entre le Traite n° 6 (qui, en ce qui nous 
concerne, contient une disposition touchant les 
droits de chasse analogue a celle figurant au Traite 
n° 8) et le par. 12 de la Convention. Le juge 
Dickson, plus tard juge en chef, a tire la conclusion 
suivante, a la p. 100: 

Aux fins de ce litige, les differences essentielles entre le 
traite et la Convention se resument comme suit: (i) en 
vertu du traite, les droits de chasse ne sont pas definis 
alors qu' en vertu de la Convention, ils sont limites a la 
chasse de subsistance et (ii) en vertu du traite, ces droits 
sont limites a environ un tiers de la province de l' Al
berta alors qu'en vertu de la Convention, ils s'etendent a 
toute la province. 

n a ajoute ceci, a la p. 101: 

La Division d'appel a [ ... ] conclu que !'art. 12 des 
Conventions sur les ressources naturelles de l' Alberta et 
de la Saskatchewan avait un double effet: (i) agrandir le 
territoire sur lequel les Indiens de I' Alberta et de la Sas
katchewan pouvaient respectivement chasser et pecher 
pour leur nourriture et (ii) restreindre leurs droits de 
chasse et de peche dans un autre but que leur subsis
tance, en assujettissant l' exercice de ces droits aux lois 
provinciales sur la protection de la faune. Je pense que 
cela resume bien l'effet de l'art. 12. 

Au meme effet, voir la decision R. c. Wesley, 
[1932] 2 W.W.R. 337 (C.S. Alb., Div. app.), a la 
p. 344, a laquelle a souscrit notre Cour dans 
l'arret Prince c. The Queen, [1964] R.C.S. 81, a la 
p. 84. 

Toutrecemment, dans l'arret Horseman, precite, 
notre Cour a etudie l'effet de la Convention sur les 
droits issus de traites. Elle ya conclu que le par. 12 

45 
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evidenced a clear intention to extinguish the treaty 
protection of the right to hunt commercially. How
ever, it was emphasized that the right to hunt for 
food continued to be protected and had in fact been 
expanded by the NRTA. At page 933, this appears: 

Although the Agreement did take away the right to hunt 
commercially, the nature of the right to hunt for food 
was substantially enlarged. The_geographical areas in 
which the Indian people could hunt was widely 
extended. Further, the means employed by them in hunt
ing for their food was placed beyond the reach of pro
vincial governments. For example, they may hunt deer 
with night lights and with dogs, methods which are or 
may be prohibited for others. Nor are the Indians subject 
to seasonal limitations as are all other hunters. That is to 
say, they can hunt ducks and geese in the spring as well 
as the fall, just as they may hunt deer at any time of the 
year. Indians are not limited with regard to the type of 
game they may kill. That is to say, while others may be 
restricted as to the species or sex of the game they may 
kill, the Indians may kill for food both does and bucks; 
cock pheasants and hen pheasants; drakes and hen 
ducks. [Emphasis added.] 

See also Cardinal v. Attorney General of Alberta, 
[1974] S.C.R. 695, at p. 722; and Myran v. The 
Queen, [1976] 2 S.C.R. 137, at p. 141. I might add 
that Horseman, supra, is a recent decision which 
should be accepted as resolving the issues which it 
considered. The decisions of this Court confirm 
that para. 12 of the NRTA did, to the extent that its 
intent is clear, modify and alter the right to hunt 
for food provided in Treaty No. 8. 

Pursuant to s. 1 of the Constitution Act, 1930, 
there can be no doubt that para. 12 of the NRTA is 
binding law. It is the legal instrument which cur
rently sets out and governs the Indian right to hunt. 
However, the existence of the NRTA has not 
deprived Treaty No. 8 of legal significance. Trea
ties are sacred promises and the Crown's honour 
requires the Court to assume that the Crown 
intended to fulfil its promises. Treaty rights can 

de la Convention demontrait l'existence d'une 
intention claire d' eteindre la protection par le traite 
du droit de faire la chasse commerciale. Toutefois, 
il y a ete precise que le droit de chasser Q<:J_u_r_ se 
nourrir continuait d'etre protege et qu'il avait, de 
fait, ete elargi par la Convention. A la p. 933, on 
peut lire ceci: 

Quoique la Convention ait bel et bien supp1ime le droit 
de faire de la chasse commerciale, le droit de chasser 
pour se nourrir a ete sensiblement flargi. Les territoires 
sur Iesquels pouvaient chasser les Indiens out ete consi
derablement agrandis. En outre, les moyens employes 
par eux aux fins de la chasse pour se nourrir orit ete 
soustraits a la competence des gouvemements provin
ciaux. I1 est, par exemple, pennis aux Indiens de chasser 
le chevreuil en se servant d'un faisceau lumineux et de 
chiens, methodes qui sont OU peuvent etre defendues 
aux autres. Les Indiens ne sont pas non plus soumis aux 
restrictions saisonnieres que se voient imposer tous Jes 
autres chasseurs. C'est-a-dire qu'ils peuvent chasser le 
canard et l'oie au printemps comme a l'automne, tout 
comme ils peuvent chasser le chevreuil a longueur d' an
nee. Les Indiens ne sont assujettis a aucune restriction 
guant au type de gibier gu'ils peuvent tu_(?!. Cela veut 
dire que si d' autres personnes peuvent avoir a respecter 
des restrictions en ce qui conceme l'espece ou le sexe 
du gibier qu'elles peuvent tuer, les Indiens eux peuvent, 
pour se nourrir, tuer le male et la femelle du chevreuil, 
faisans et faisanes, canards et canes. [Je souligne.] 

Vair egalement les arrets Cardinal c. Procureur 
general de !'Alberta, [1974] R.C.S. 695, a la p. 
722, et Myran c. La Reine, [1976] 2 R.C.S. 137, a 
lap. 141. Je tiens a ajouter que le recent arret Hor
seman, precite, doit etre considere comme ayant 
tranche les questions qui y etaient soulevees. Les 
decisions de notre Cour confirment que, dans la 
mesure ou cette intention y est clairement expri
mee, le par. 12 de la Convention modifie le droit 
de chasser pour se nourrir prevu par le Traite n° 8. 

A la lumiere de I' article premier de la Loi cons
titutionnelle de 1930, il ne saurait faire de doute 
que le par. 12 de la Convention est une regle de 
droit ayant force obligatoire. Cette disposition est 
le texte juridique qui, actuellement, enonce et regit 
le droit de chasse des Indiens. Toutefois, 1' exis
tence de la Convention n' a pas enleve au Traite 
n° 8 toute son importance juridique. Les traites 
sont des promesses sacrees, et l'honneur de la 
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only be amended where it is clear that effect was 
intended. It is helpful to recall that Dickson J. in 
Frank, supra, observed at p. 100 that, while the 
NRTA had partially amended the scope of the 
Treaty hunting right, "of equal importance was the 
desire to re-state and reassure to the treaty Indians 
the continued enjoyment of the right to hunt and 
fish for food" (emphasis added). I believe that 
these words support my conclusion that the Treaty 
No. 8 right to hunt has only been altered or modi
fied by the NRTA to the extent that the NRTA 
evinces a clear intention to effect such a modifica
tion. This position has been repeatedly confirmed 
in the decisions referred to earlier. Unless there is a 
direct conflict between the NRTA and a treaty, the 
NRTA will not have modified the treaty rights. 
Therefore, the NRTA language which outlines the 
right to hunt for food must be read in light of the 
fact that this aspect of the treaty right continues in 
force and effect. 

Like Treaty No. 8, the NRTA circumscribes the 
right to hunt for food with respect to both the geo
graphical area within which this right may be exer
cised as well as the regulations which may prop
erly be imposed by the government. The 
geographical limitations must now be considered. 

Geographical Limitations on the Right to Hunt 
for Food 

Under the NRTA, Indians may exercise a right to 
hunt for food "on all unoccupied Crown lands and 
on any other lands to which the said Indians may 
have a right of access". In the present appeals, the 
hunting occurred on lands which had been 
included in the 1899 surrender but were now pri
vately owned. Therefore, it must be determined 
whether these privately owned lands were "other 

Couronne commande que la Cour presume que 
cette demiere entendait respecter ses promesses. 
Des droits issus de traites ne peuvent etre modifies 
que lorsque c'est clairement cet effet qui etait vise. 
n est utile de rappeler que, a la p. 100 de l' arret 
Frank, precite, le juge Dickson a souligne que 
meme si la Convention avait partiellement modifie 
la portee du droit de chasse prevu au Traite ce 
texte a «egalement [ ... ] reaffirm[€] et [ ... ] 
garanti[ ... ] aux Indiens vises par les traites le droit 
de chasser et de pecher pour leur subsistance» (je 
souligne). A mon avis, ces propos appuient ma 
conclusion que le droit de chasser prevu au Traite 
n° 8 a ete modifie par la Convention, mais unique
ment dans la mesure ou I' intention d'apporter cette 
modification ressort clairement de ce texte. Le 
bien-fonde de cette these a ete confirme a maintes 
reprises dans les decisions mentionnees precedem
ment. La Convention n' a eu pour effet de modifier 
des droits issus de traites que dans les cas ou il y 
avait conflit direct entre elle et le traite en cause. 
Par consequent, le texte de la Convention qui 
enonce le droit de chasser pour se nourrir doit etre 
interpret€ a la lumiere du fait que cet aspect du 
droit de chasser issu du traite continue d'etre en 
vigueur et de produire ses effets. 

A l'instar du Traite n° 8, la Convention circons- 48 

crit le droit de chasser pour se nourrir, et ce tant en 
ce qui conceme le territoire sur lequel ce droit peut 
etre exerce qu 'en ce qui conceme la reglementa-
tion dont le gouvemement peut a bon droit impo-
ser le respect dans I' exercice du droit en question. 
Examinons d'abord la question des limites territo
riales. 

Limitation territoriale du droit de chasser pour 
se nourrir 

Aux termes de la Convention, les Indiens peu
vent exercer le droit de chasser pour se nourrir 
«Sur toutes les terres inoccupees de la Couronne et 
sur toutes les autres terres auxquelles lesdits 
Indiens peuvent avoir un droit d'acces». Dans les 
presents pourvois, la chasse a ete pratiquee sur des 
terres qui, bien que visees par la cession de 1899, 
etaient devenues des terres privees. Par conse-

49 
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lands" to which the Indians had a "right of access" 
under the Treaty. 

At this stage, three preliminary points should be 
made. First, the "right of access" in the NRTA does 
not refer to a general right of access but, rather, it 
is limited to a right of access for the purposes of 
hunting: R. v. Mousseau, [1980] 2 S.C.R. 89, at 
p. 97; R. v. Sutherland, [1980] 2 S.C.R. 451, at 
p. 459. For example, everyone can travel on public 
highways, but this general right of access cannot 
be read as conferring upon Indians a right to hunt 
on public highways. 

Second, because the various treaties affected by 
the NRTA contain different wording, the extent of 
the treaty right to hunt on privately owned land 
may well differ from one treaty to another. While 
some treaties contain express provisions with 
respect to hunting on private land, others, such as 
Treaty No. 8, do not. Under Treaty No. 8, the right 
to hunt for food could be exercised "throughout the 
tract surrendered" to the Crown "saving and 
excepting such tracts as may be required or taken 
up from time to time for settlement, mining, lum
bering, trading or other purposes." Accordingly, if 
the privately owned land is not "required or taken 
up" in the manner described in Treaty No. 8, it will 
be land to which the Indians had a right of access 
to hunt for food. 

Third, the applicable interpretative principles 
must be borne in mind. Treaties and statutes relat
ing to Indians should be liberally construed and 
any uncertainties, ambiguities or doubtful expres
sions should be resolved in favour of the Indians. 
In addition, when considering a treaty, a court 
must take into account the context in which the 
treaties were negotiated, concluded and committed 
to writing. The treaties, as written documents, 
recorded an agreement that had already been 
reached orally and they did not always record the 
full extent of the oral agreement: see Alexander 
Morris, The Treaties of Canada with the Indians of 
Manitoba and the North-West Territories (1880), at 

quent, ii faut determiner si ces terres privees 
etaient d' «autres terres» auxquelles les Indiens 
avaient un «droit d' acces» en vertu du Traite. 

A cette etape-ci, trois remarques preliminaires 
s'imposent. Premierement, le «droit d'acces» 
prevu par la Convention n'est pas un droit d'acces 
general, mais plutat un droit d'acces limite pou_!: 
chasser: R. c. Mousseau, [1980] 2 R.C.S. 89, a la 
p. 97; R. c. Sutherland, [1980] 2 R.C.S. 451, a la 
p. 459. Par exemple, meme si toute personne peut 
circuler sur les routes publiques, ce droit d'acces 
general ne peut etre interprete comme ayant 'pour 
effet de conferer aux Indiens le droit de chasser sur 
les routes publiques. 

Deuxiemement, etant donne que les divers 
traites touches par la Convention sont libelles dif
f eremment, la portee du droit issu de traite de chas
ser sur des terres privees peut tres bien varier d'un 
traite a l'autre. Alors que ce1tains traites compor
tent des dispositions touchant expressement la 
chasse sur des terres privees, d' autres, comme le 
Traite n° 8, n'en ont pas. Sous le regime du Traite 
n° 8, le droit de chasser pour se nourrir pouvait etre 
exerce [TRADUCTION] «dans l' etendue de pays 
cedee» a la Couronne, [TRADUCTION] «Sauf et 
excepte tels terrains qui de temps a autre pourront 
etre requis OU pris pour des fins d'etablissements, 
de mine, de commerce de bois, ou autres objets». 
Par consequent, si les terres privees ne sont pas 
«requises ou prises» de la maniere prevue au Traite 
n° 8, les Indiens y ont acces afin d'y chasser pour 
se nourrir. 

Troisiemement, ii faut garder a l' esprit les prin
cipes d'interpretation applicables. Les traites et les 
lois qui concement les Indiens doivent etre inter
pretes de far;on liberale, et toute incertitude ou 
ambiguite doit profiter aux Indiens. En outre, le tri
bunal qui examine un traite doit tenir compte du 
contexte dans lequel les traites ont ete negocies, 
conclus et couches par ecrit. En tant qu' ecrits, les 
traites constataient des accords deja conclus verba
lement, mais ils ne rapportaient pas toujours la 
pleine portee de ces ententes verbales: voir 
Alexander Morris, The Treaties of Canada with the 
Indians of Manitoba and the North-West Territo
ries (1880), aux pp. 338 a 342; Sioui, precite, a la 
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pp. 338-42; Sioui, supra, at p. 1068; Report of the 
Aboriginal Justice Inquiry of Manitoba (1991); 
Jean Friesen, Grant me Wherewith to Make my 
Living (1985). The treaties were drafted in English 
by representatives of the Canadian government 
who, it should be assumed, were familiar with 
common law doctrines. Yet, the treaties were not 
translated in written form into the languages (here 
Cree and Dene) of the various Indian nations who 
were signatories. Even if they had been, it is 
unlikely that the Indians, who had a history of 
communicating only orally, would have under
stood them any differently. As a result, it is well 
settled that the words in the treaty must not be 
interpreted in their strict technical sense nor sub
jected to rigid modem rules of construction. 
Rather, they must be interpreted in the sense that 
they would naturally have been understood by the 
Indians at the time of the signing. This applies, as 
well, to those words in a treaty which impose a 
limitation on the right which has been granted. See 
Nowegijick, supra, at p. 36; Sioui, supra, at pp. 
1035-36 and 1044; Sparrow, supra, at p. 1107; and 
Mitchell, supra, where La Forest J. noted the sig
nificant difference that exists between the interpre
tation of treaties and statutes which pertain to 
Indians. 

The evidence led at trial indicated that in 1899 
the Treaty No. 8 Indians would have understood 
that land had been "required or taken up" when it 
was being put to a use which was incompatible 
with the exercise of the right to hunt. Historian 
John Foster gave expert evidence in this case. His 
testimony indicated that, in 1899, Treaty No. 8 
Indians would not have understood the concept of 
private and exclusive property ownership separate 
from actual land use. They understood land to be 
required or taken up for settlement when buildings 
or fences were erected, land was put into crops, or 
farm or domestic animals were present. Enduring 
church missions would also be understood to con
stitute settlement. These physical signs shaped the 
Indians' understanding of settlement because they 
were the manifestations of exclusionary land use 
which the Indians had witnessed as new settlers 
moved into the West. The Indians' experience with 
the Hudson's Bay Company was also relevant. 

p. 1068; Report of the Aboriginal Justice Inquiry 
of Manitoba (1991); Jean Friesen, Grant me 
Wherewith to Make my Living (1985). Les traites, 
qui ont ete rediges en anglais par des representants 
du gouvernement canadien qui, on le presume, 
connaissaient les doctrines de common law, n'ont 
toutefois pas ete traduits, par ecrit, dans Jes 
diverses langues (en l'espece le cri et le dene) des 
nations indiennes qui en etaient signataires. 
D'ailleurs, meme s'ils l'avaient ete, ii est peu pro
bable que les lndiens, qui communiquaient exclu
sivement oralement, les auraient interpretes diffe
remment. Par consequent, il est bien etabli que le 
texte d'un traite ne doit pas etre interprete suivant 
son sens strictement formaliste, ni se voir appli
quer les regles rigides d' interpretation modemes. I1 
faut plutot lui donner le sens que lui auraient natu
rellement donne les Indiens a I' epoque de sa signa
ture. Cela vaut egalement pour les mots d'un traite 
qui ont pour effet de limiter le droit accorde dans 
celui-ci. Voir Nowegijick, precite, a lap. 36; Sioui, 
precite, aux pp. 1035, 1036 et 1044; Sparrow, pre
cite, a la p. 1107; et Mitchell, precite, ou le juge 
La Forest a fait etat de I' importante difference qui 
existe entre I' interpretation des traites avec les 
Indiens et des lois touchant ces derniers. 

La preuve produite au proces a indique que, en 
1899, les Indiens vises par le Traite n° 8 compre
naient que des terres etaient «requises OU prises» Si 
elles etaient utilisees a des fins incompatibles avec 
1' exercice du droit de chasse. L'historien John 
Foster a temoigne a titre d'expert dans le cadre de 
la presente affaire. II ressort de son temoignage 
que, en 1899, les Indiens vises par le Traite n° 8 
n'auraient pas saisi le concept selon lequel un par
ticulier peut etre proprietaire exclusif de terrains, 
independamment de !'utilisation concrete qui en 
est faite. Pour les Indiens, des terres etaient requi
ses ou prises pour des fins de colonisation si on y 
construisait des batiments ou des clotures, si on les 
cultivait ou si on y gardait des animaux de ferme 
OU des animaux domestiques. L' etablissement de 
missions religieuses permanentes aurait egalement 
ete pen;;u comme un signe de colonisation. Ces 
indications materielles ont fai;;onne la conception 
qu'avaient Jes Indiens de Ia colonisation, puis-
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Although that company had title to vast tracts of 
land, the Indians were not excluded from and in 
fact continued hunting on these lands. In the 
course of their trading, the Hudson's Bay Com
pany and the Northwest Company had set up 
numerous posts that were subsequently abandoned. 
The presence of abandoned buildings, then, would 
not necessarily signify to the Indians that land was 
taken up in a way which precluded hunting on 
them. Yet, it is dangerous to pursue this line of 
thinking too far. The abandonment of land may be 
temporary. Owners may return to reoccupy the 
land, to undertake maintenance, to inspect it or 
simply to enjoy it. How "unoccupied" the land was 
at the relevant time will have to be explored on a 
case-by-case basis. 

An interpretation of the Treaty properly founded 
upon the Indians' understanding of its terms leads 
to the conclusion that the geographical limitation 
on the existing hunting right should be based upon 
a concept of visible, incompatible land use. This 
approach is consistent with the oral promises made 
to the Indians at the time the Treaty was signed, 
with the oral history of the Treaty No. 8 Indians, 
with earlier case law and with the provisions of the 
Alberta Wildlife Act itself. 

The Indian people made their agreements orally 
and recorded their history orally. Thus, the verbal 
promises made on behalf of the federal govern
ment at the times the treaties were concluded are 
of great significance in their interpretation. Treaty 
No. 8 was initially concluded with the Indians at 
Lesser Slave Lake. The Commissioners then trav
elled to many other bands in the region and sought 
their adhesion to the Treaty. Oral promises were 
made with the Lesser Slave Lake band and with 

qu'elles etaient des manifestations de !'utilisation 
exclusive des terres dont les Indiens avaient ete 
temoins a l'arrivee des colons clans l'Ouest. L'ex
perience des Indiens clans leurs rapports avec la 
Compagnie de la Baie d'Hudson etait egalement 
pertinente. En eff et, meme si la Compagnie etait 
proprietaire de vastes etendues, il n' avait pas ete 
interdit aux lndiens d'y chasser, et, de fait, ils 
avaient continue a le faire. Dans le cours de leurs 
activites cornmerciales, la Compagnie de la Baie 
d'Hudson et la Compagnie du Nord-Ouest avaient 
etabli de nombreux postes de· traite qui ont par la 
suite ete abandonnes. La presence de hatiments 
abandonnes n' aurait done pas necessairement 
signifie pour les Indiens que Jes terres en question 
avaient ete prises d'une maniere qui les empechait 
d'y chasser. II est cependant risque de pousser trop 
loin ce raisonnement. L'abandon d'une terre peut 
n' etre que temporaire. En eff et, le proprietaire peut 
y revenir pour l'occuper de nouveau, pour l'entre
tenir, pour l'inspecter ou tout simplement pour en 
jouir. La question de savoir clans quelle mesure la 
terre en cause etait «inoccupee» au moment con
ceme doit etre tranchee au cas par cas. 

Si on interprete Jes termes du Traite en se fon
dant, cornme il se doit, sur la conception qu'en ont 
les Indiens, on est amene a conclure que Ia limita
tion territoriale du droit existant de chasser devrait 
s'appuyer sur le critere de }'utilisation visible et 
incompatible des terres en cause. Cette solution est 
conforme aux promesses verbales faites aux 
Indiens au moment de la signature du Traite, a 
I'histoire orale des Indiens vises par le Traite n° 8, 
aux premieres decisions des tribunaux sur la ques
tion et aux dispositions memes de la Wildlife Act 
de l' Alberta. 

Comme les Indiens concluaient leurs ententes 
verbalement et transmettaient leur histoire orale
ment, les promesses verbales faites pour le compte 
du gouvernement federal au moment de la conclu
sion des traites revetent une importance considera
ble pour !'interpretation de ceux-ci. Le Traite n° 8 
a ete conclu en premier avec les Indiens de la 
region du Petit lac des Esclavcs. Les commissaires 
se deplacerent ensuite pour aller rencontrer de 
nombreuses autres bandes de la region en vue 
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the other Treaty signatories and these promises 
have been recorded in the Treaty Commissioners' 
Reports and in contemporary affidavits and diaries 
of interpreters and other government officials who 
participated in the negotiations. See in particular: 
Richard Daniel, "The Spirit and Terms of Treaty 
Eight'', in Richard Price, ed., The Spirit of the 
Alberta Indian Treaties (1979), at pp. 47-100; and 
Rene Fumoleau, O.M.I., As Long as this Land 
Shall Last: A History of Treaty 8 and Treaty 11, 
1870-1939 (1973), at pp. 73-100. The Indians' pri
mary fear was that the treaty would curtail their 
ability to pursue their livelihood as hunters, trap
pers and fishers. Commissioner David Laird, as 
cited in Daniel, "The Spirit and Terms of Treaty 
Eight", at p. 76, told the Lesser Slave Lake Indians 
in 1899: 

Indians have been told that if they make a treaty they 
will not be allowed to hunt and fish as they do now. 
This is not true. Indians who take treaty will be just as 
free to hunt and fish all over as they now are. 

In return for this the Government expects that the 
Indians will not interfere with or molest any miner, trav
eller or settler. [Emphasis added.] 

Since the Treaty No. 8 lands were not well suited 
to agriculture, the government expected little set
tlement in the area. The Commissioners, cited in 
Daniel, at p. 81, indicated that "it is safe to say that 
so long as the fur-bearing animals remain, the 
great bulk of the Indians will continue to hunt and 
to trap". The promise that this livelihood would 
not be affected was repeated to all the bands who 
signed the Treaty. Although it was expected that 
some white prospectors might stake claims in the 
north, this was not expected to have an impact on 
the Indians' hunting rights. For example, one com-

d' obtenir Ieur adhesion au Traite. Certaines pro
messes verbales ont ete faites a la bande du Petit 
lac des Esclaves et aux autres signataires du Traite, 
et ces promesses ont ete consignees dans les rap
ports des commissaires, dans des affidavits faits a 
la meme epoque et dans des journaux tenus par des 
interpretes et autres representants du gouverne
ment ayant participe aux negociations. Voir, en 
particulier: Richard Daniel, «The Spirit and Terms 
of Treaty Eight», dans Richard Price, dir., The 
Spirit of the Alberta Indian Treaties (1979), aux 
pp. 47 a 100; et Rene Fumoleau, O.M.I., As Long 
as this Land Shall Last: A History of Treaty 8 and 
Treaty 11. 1870-1939 (1973), aux pp. 73 a 100. La 
principale crainte des Indiens etait que le traite res
treindrait leur capacite de gagner leur vie en tant 
que chasseurs, de trappeurs et pecheurs. Le com
missaire David Laird a dit ceci aux Indiens du Petit 
lac des Esclaves en 1899, propos qui sont cites 
dans Daniel, «The Spirit and Terms of Treaty 
Eight», a la p. 76: 

[TRADUCTION] Les Indiens se sont fait dire que s'ils 
signent un traite, ils ne pourront plus chasser et pecher 
comme ils le font actuellement. Cela est faux. Les 
Indiens qui signeront le traite seront tout aussi libres 
qu'ils le sont actuellement de chasser et de pecher par
tout. 

En contrepartie, le gouvemement s'attend ace gue les 
Indiens ne nuisent pas aux mineurs, aux voyageurs ou 
aux colons et ne les molestent pas. [Je souligne.] 

Comme les terres visees par le Traite 11° 8 etaient 
impropres a I' agriculture, le gou vernement pre
voyait peu d'activites de colonisation dans la 
region. Les commissaires, dont les propos sont 
rapportes dans Daniel, a la p. 81, ont affirme 
qu' [TRADUCTION] «ii est possible de dire, sans ris
que de se tramper, que tant et aussi longtemps 
qu'il y aura des animaux a foum1re, la vaste majo
rite des Indiens continueront a chasser et a pieger». 
La promesse que ce moyen de gagner Ieur vie ne 
serait pas touche a ete faite a toutes les bandes qui 
ont signe le Traite. Meme si on prevoyait que des 
prospecteurs blancs jalonneraient des claims dans 
le nord, on n' entrevoyait pas que cela aurait des 
consequences sur les droits de chasse des lndiens. 
Par exemple, void les propos, cites dans Rene 
Fumoleau, O.M.I., As Long as this Land Shall 
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missioner, cited in Rene Fumoleau, O.M.I., As 
Long as this Land Shall Last, at p. 90, stated: 

We are just making peace between Whites and Indians 
- for them to treat each other well. And we do not want 
to change your hunting. If Whites should prospect, stake 
claims, that will not harm anyone. 

Commissioner Laird told the Indians that the 
promises made to them were to be similar to those 
made with other Indians who had agreed to a 
treaty. Accordingly, it is significant that the earlier 
promises also contemplated a limited interference 
with Indians' hunting and fishing practices. See, 
for example, Alexander Morris, The Treaties of 
Canada with the Indians of Manitoba and the 
North-West Territories, supra. In negotiating 
Treaty No. I, the Lieutenant Governor of Mani
toba, A. G. Archibald, made the following state
ment to the Indians, at p. 29: 

When you have made your treaty you will still be free 
to hunt over much of the land included in the treaty. 
Much of it is rocky and unfit for cultivation, much of it 
that is wooded is beyond the places where the white 
man will require to go, at all events for some time to 
come. Till these lands are needed for use you will be 
free to hunt over them, and make all the use of them 
which you have made in the past. But when lands are 
needed to be tilled or occupied, you must not go on 
them any more. There will still be plenty of land that is 
neither tilled nor occupied where you can go and roam 
and hunt as you have always done, and, if you wish to 
farm, you will go to your own reserve where you will 
find a place ready for you to live on and cultivate. 
[Emphasis added.] 

With respect to Treaty No. 4, Lt. Gov. Morris 
made the following statement to the Indians, at 
p. 96: 

We have come through the country for many days and 
we have seen hills and but little wood and in many 
places little water, and it may be a long time before 
there are many white men settled upon this land, and 
you will have the right of hunting and fishing just as you 

Last, a la p. 90, qu'a tenus un commissaire a cet 
egard: 

[TRADUCTION] Nous faisons simplement la paix entre les 
Blancs et les Indiens - afin qu'ils se conduisent bien 
les uns envers les autres. Et nous ne voulons rien chan
ger a votre chasse. Si les Blancs prospectent, jalonnent 
des claims, personne n'en subira de prejudice. 

Le commissaire Laird a declare aux Indiens 
qu'on leur faisait des promesses analogues a celles 
faites aux autres Indiens ayant deja contlu un 
traite. En consequence, il est important de signaler 
que, dans les premieres promesses faites aux 
Indiens, on envisageait egalement la possibilite 
d'une atteinte limitee a leurs pratiques en matiere 
de chasse et de peche. Voir, par exemple, Alexan
der Morris, The Treaties of Canada with the 
Indians of Manitoba and the North-West Territo
ries, op. cit. Au cours de la negociation du Traite 
n° 1, le lieutenant-gouvemeur du Manitoba, A. G. 
Archibald, a declare ce qui suit aux Indiens, a la 
p. 29: 

[TRADUCTION] Quand vous aurez signe votre traite, 
vous serez encore libres de chasser sur une bonne partie 
des terres qu'il vise. Elles sont en grande partie rocheu
ses et impropres a la culture. Les terres boisees se 
situent dans une large mesure en dehors des regions ou 
les Blancs devront al!er et cet etat de choses devrait 
<lurer encore assez longtemps. En attendant qu'on ait 
besoin de ces terres, vous pourrez y chasser et vous en 
servir comme vous l'avez fait par le passe. Mais des 
gu' on en aura besoin pour la culture ou pour les occu
per, vous ne devrez plus y penetrer. II y aura encore a ce 
moment-fa de grandes etendues de terre qui ne seront ni 
cultivees ni occupees ou vous pourrez circuler et chasser 
comme vous l'avez toujours fait et, si vous souhaitez 
devenir cultivateurs, vous irez sur votre propre reserve 
ou vous trouverez un terrain sur lequel vous pourrez 
vous installer et que vous pourrez cultiver. [Je souligne.] 

Relativement au Traite n° 4, le lieutenant-gouver
neur Morris a affirme ce qui suit aux Indiens, a la 
p. 96: 

[TRADUCTION] Nous avons mis bien des jours a traverser 
le pays et nous avons vu des collines mais pas beaucoup 
<l'arbres. A bien des en<lroits, il n'y a que peu d'eau. n 
pourra s'ecouler beaucoup de temps avant que des 
Blancs ne viennent s' installer en grand nombre sur ce 
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have now until the land is actually taken up. [Emphasis 
added.] 

With respect to Treaty No. 6, Lt. Gov. Morris 
stated at p. 218: 

You want to be at liberty to hunt as before. I told you 
we did not want to take that means of living from you, 
you have it the same as before, only this, if a man, 
whether Indian or Half-breed, had a good field of grain, 
you would not destroy it with your hunt. [Emphasis 
added.] 

The oral history of the Treaty No. 8 Indians 
reveals a similar understanding of the treaty 
promises. Dan McLean, an elder from the Stur
geon Lake Indian Reserve, gave evidence in this 
trial. He indicated that the understanding of the 
treaty promise was that Indians were allowed to 
hunt anytime for food to feed their families. They 
could hunt on unoccupied Crown land and on 
abandoned land. If there was no fence on the land, 
they could hunt, but if there was a fence, they 
could not hunt there. This testimony is consistent 
with the oral histories presented by other Treaty 
No. 8 elders whose stories have been recorded by 
historians. The Indians understood that land would 
be taken up for homesteads, farming, prospecting 
and mining and that they would not be able to hunt 
in these areas or to shoot at the settlers' farm ani
mals or buildings. No doubt the Indians believed 
that most of the Treaty No. 8 land would remain 
unoccupied and so would be available to them for 
hunting, fishing and trapping. See The Spirit of the 
Alberta Indian Treaties, supra, at pp. 92-100. 

Accordingly, the oral promises made by the 
Crown's representatives and the Indians' own oral 
history indicate that it was understood that land 
would be taken up and occupied in a way which 
precluded hunting when it was put to a visible use 
that was incompatible with hunting. Turning to the 
case law, it is clear that the courts have also 
accepted this interpretation and have concluded 
that whether or not land has been taken up or occu-

territoire et en attendant que cela se produise, vous aurez 
le meme droit de chasser et de pecher que vous avez 
maintenant. [Je souligne.] 

En ce qui concerne le Traite n° 6, le lieutenant
gouverneur Morris a dit ceci, a lap. 218: 

[TRADUCTION] Yous voulez etre libres de chasser 
comme auparavant. Je vous ai dit que nous ne voulons 
pas vous priver de ce moyen de subsistance; rien n'est 
change sauf que, si un homme, qu'il soit Indien ou 
metis, possede Un bon champ de grain, il YOUS faudra 
prendre garde de le ravager en chassant. [Je souligne.] 

L'histoire orale des Indiens vises par le Traite 
n° 8 revele une conception analogue des promesses 
faites dans le cadre des traites. Dan McLean, un 
ancien de la reserve indienne de Sturgeon Lake, a 
temoigne au proces tenu en l'espece. 11 a declare 
que les Indiens comprenaient qu'on leur promettait 
qu'ils pourraient chasser en tout temps pour nour
rir leurs familles, qu'ils pouvaient chasser sur les 
terres inoccupees de la Couronne et sur des terres 
abandonnees. Que si aucune cl6ture n' entourait 
une terre, ils pouvaient y chasser, mais que si la 
terre etait cl6turee, ils ne pouvaient le faire. Ce 
temoignage est conforme a l'histoire orale relatee 
par d' autres anciens vises par le Traite n° 8 et con
signee par des historiens. Les Indiens compre
naient que des terres seraient prises pour y etablir 
des exploitations agricoles ou pour y faire de la 
prospection et de !'exploitation minieres, et qu'ils 
ne seraient pas autorises a y Chasser OU a tirer Sur 
les animaux de fern1e et Jes batiments des colons. 
II ne fait aucun doute que les Indiens croyaient que 
la majeure partie des terres visees par le Traite n° 8 
resteraient inoccupees et qu'ils pourraient done y 
pratiquer la chasse, le piegeage et la peche. Voir 
The Spirit of the Alberta Indian Treaties, op. cit., 
aux pp. 92 a 100. 

Par consequent, il ressort des promesses ver
bales faites par Jes representants de la Couronne et 
de l'histoire orale des Indiens que ceux-ci compre
naient que des terres seraient prises et occupees 
d'une maniere qui les empecherait d'y chasser, 
lorsqu' elles feraient I' objet d'une utilisation visible 
et incompatible avec la pratique de la chasse. Pour 
ce qui est de la jurisprudence, ii est evident que les 
tribunaux ont souscrit a cette interpretation et con-
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pied is a question of fact that must be resolved on a 
case-by-case basis. 

Most of the cases which have considered the 
geographical limitations on the right to hunt have 
been concerned with situations where the hunting 
took place on Crown land. In those cases, it was 
held that Crown lands were only "occupied" or 
"taken up" when they were actually put to an 
active use which was incompatible with hunting. 
For example, R. v. Smith, [1935] 2 W.W.R. 433 
(Sask. C.A.), considered whether Indians had a 
right to hunt for food on a game preserve located 
on Crown land. There, in my view, it was correctly 
observed at p. 436 that "it is proper to consult th[e] 
treaty in order to glean from it whatever may 
throw some light on the meaning to be given to the 
words" in the NRTA. It was sensibly held at p. 437 
that the Indians did not have a right of access to 
hunt on the game preserve because to do so would 
be incompatible with the fundamental purpose of 
establishing a preserve: "a game preserve would be 
one in name only if the Indians, or any other class 
of people, were entitled to shoot in it". See also R. 
v. Mirasty', [1942] 1 W.W.R. 343 (Police Ct.), in 
which Crown land was taken up for a forest and 
game preserve; and Mousseau, supra, in which 
Crown land was taken up for a public road. How
ever, the courts have recognized an existing treaty 
right to hunt on Crown land taken up as a forest 
because hunting for food is not incompatible with 
that particular land use: R. v. Strongquill, [1953] 8 
W.W.R. (N.S.) 247 (Sask. C.A.). Finally, where 
limited hunting by non-Indians is permitted on 
Crown land taken up as a wildlife management 
area or a fur conservation area, the courts have 
held that Indians continue to have an unlimited 
right of access for the purposes of hunting for 
food: Strongquill, supra, at pp. 267 and 271; Suth
erland, supra, at pp. 460 and 464-65; and 

clu que la question de savoir si une terre est oui ou 
non prise ou occupee est une question de fait, qui 
doit etre tranchee au cas par cas. 

Dans la plupart des affaires oil la question de la 
limitation territoriale du droit de chasser s' est 
posee, les activites de chasse en cause avaient eu 
lieu sur des terres de la Couronne. II a ete juge, 
clans ces decisions, que des terres de la Couronne 
n' etaient «OCCUpees» OU «prises» que lorsqu' on y 
faisait concretement une utilisation active et 
incompatible avec Ia chasse. Par exemple, dans R. 
c. Smith, [1935] 2 W.W.R. 433 (C.A. Sask.), on 
s'est demand€ si ]es Indiens avaient le droit de 
chasser pour se nourrir dans une reserve faunique 
situee sur des terres de la Couronne. Dans cette 
decision, la cour a, selon moi, signale a juste titre 
qu' [TRADUCTION] «ii convient de consulter le traite 
conceme pour voir s'il est possible d'en tirer des 
Clements susceptibles de jeter quelque lumiere sur 
le sens a donner au texte» de la Convention. On a 
raisonnablement conclu a la p. 437 que les Indiens 
ne disposaient pas d'un droit d'acces a la reserve 
faunique pour y chasser, car cela serait incompati
ble avec l'objet fondamental de l'etablissement 
d'une telle reserve: [TRADUCTJON] «une telle 
reserve n'aurait de faunique que le nom si les 
Indiens OU tout autre groupe de personnes etaient 
autorises a y chasser». Voir egalement l'affaire R. 
c. Mirasty, [1942] 1 W.W.R. 343 (Police Ct.), ou 
des terres de la Couronne ant ete prises pour l'eta
blissement d'une reserve forestiere et faunique; et 
l' arret Mousseau, precite, OU des terres de la Cou
ronne ant ete prises pour la construction d'une voie 
publique. Les tribunaux ont cependant reconnu un 
droit existant - issu de traite - de chasser sur des 
terres de la Couronne prises pour l'etablissement 
d'une reserve forestiere, puisque la pratique de la 
chasse pour se nourrir n'est pas incompatible avec 
!'utilisation particuliere qui etait faite des terres en 
cause: R. c. Strongquill, [1953] 8 W.W.R. (N.S.) 
247 (C.A. Sask.). Enfin, lorsque Jes non-Indiens 
disposent d'un droit limite de chasser sur des terres 
de la Couronne prises en tant que zone de gestion 
de la faune ou zone de conservation des animaux a 
fourrure, les tribunaux ont conclu que les Indiens 
continuent d'avoir un droit d'acces illimite a ces 
terres afin d'y chasser pour se nourrir: Strongquill, 
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Moosehunter v. The Queen, [1981] 1 S.C.R. 282, 
at p. 292. 

A second but shorter line of cases has consid
ered whether Indians have a treaty right of access 
to hunt on privately owned lands. While various 
factual situations have been considered, the courts 
have not settled the question as to whether the 
Treaty No. 8 right to hunt for food extends to pri
vately owned land which is not put to visible use. 
This Court has considered hunting on private land 
in two cases. 

In Myran, supra, the accused were charged with 
hunting without due regard for the safety of others. 
In obiter, it was stated that the accused persons did 
not have a right of access to the lands on which 
they had hunted. In an earlier case, the Manitoba 
Court of Appeal had held that, unless privately 
owned lands were posted with signs explicitly 
prohibiting hunting, both Indians and non-Indians 
could hunt there. Myran, supra, overturned that 
line of reasoning, holding that, in and of itself, the 
absence of signs did not establish a right of access 
for hunting purposes. That position was adopted in 
Horse, supra, at p. 195. However, Myran, supra, 
did not explore in any detail the extent of the right 
of access. Accordingly, the full scope of the treaty 
right to hunt on private land remains to be consid
ered. In addition, because the right of access is a 
question of fact, the particular facts arising in 
Myran, supra, are significant. In that case, the 
accused persons were hunting for food in an alfalfa 
field belonging to a farmer who had been awak
ened by the sound of the accused's rifle shots and 
by the accused's hunting light flashing through his 
bedroom window. The rifles had a range of nearly 
two miles and there were farm houses, highways, 
pastures, a town and a breeding station within their 
range. On those facts, there is no doubt that the 

precite, aux pp. 267 et 271; Sutherland, precite, 
aux pp. 460, 464 et 465; et Moosehunter c. La 
Reine, [1981] 1 R.C.S. 282, a lap. 292. 

Dans une seconde serie de decisions, celles-fa 
mains nombreuses, on s'est demande si les Indiens 
avaient un droit d'acces - issu de traite - aux 
terres privees pour y chasser. Bien que ce point ait 
ete examine en regard de differentes situations fac
tuelles, les tribunaux n'ont toutefois pas tranche la 
question de savoir si le droit de chasser pour se 
nourrir prevu au Traite n° 8 s'etend aux terres pri
vees qui ne font pas l' obj et d' une utilisation visi
ble. Notre Cour a etudie la question de la chasse 
sur des terres privees dans deux arrets. 

Dans Myran, precite, on reprochait aux accuses 
d'avoir chasse sans egard pour la securite d'autmi. 
Dans une remarque incidente, la Cour a declare 
que les accuses n'avaient aucun droit d'acces aux 
terres oil ils avaient chasse. Dans une affaire ante
rieure, la Cour d'appel du Manitoba avait conclu 
que, en l'absence d'ecriteau interdisant expresse
ment la chasse sur les terres privees en cause, tant 
les Indiens que les non-Indiens pouvaient y chas
ser. Dans Myran, precite, notre Cour a ecarte ce 
raisonnement et statue que le seul fait qu'il n'y 
avait pas d'ecriteau n'etablissait pas pour autant 
I' existence d'un droit d'acces pour la chasse. Cette 
position a ete adoptee dans l'arret Horse, precite, a 
la p. 195. Toutefois, dans Myran, precite, notre 
Cour n'a pas examine en detail l'etendue du droit 
d'acces. Par consequent, la question de la portee 
exacte du droit - issu de traite - de chasser sur 
des terres privees reste a trancher. En outre, 
comme le droit d'acces est une question de fait, Jes 
faits particuliers de l'arret Myran, precite, sont 
importants. Dans cette affaire, les accuses chas
saient pour se nourrir dans le champ de luzeme 
d'un cultivatem qui avait ete reveille par le bruit 
des coups de carabine ainsi que par la lumfore du 
projecteur des accuses, qui brillait a travers la 
fenetre de sa chambre a coucher. Les carabines 
avaient une portee de pres de deux milles et, dans 
ce rayon, il y avait des fermes, des routes, des 
paturages, un village et un etablissement d' amelio
ration genetique. A la lumiere de ces faits, il ne fait 
aucun doute que les terres visees faisaient l' obj et 
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land was put to an active and visible use which 
was incompatible with hunting. 

In Horse, supra, the accused persons were hunt
ing on privately owned land without the owner's 
permission. This Court stated repeatedly that 
Treaty No. 6 did not afford the accused a right of 
access to hunt on "occupied private lands" (see pp. 
198, 204 and 209-10). In Horse, supra, the private 
lands were not posted, but they were sown to hay 
and grain and, thus, were visibly and actively used 
for farming. In light of these facts, there was no 
need to consider what was encompassed by the 
term "occupied private land". The use of the land 
was so readily apparent that it clearly fell within 
the category of occupied land. Similarly, in Mous
seau, supra, at p. 97, this Court indicated that Indi
ans had a right to hunt on: (a) all unoccupied 
Crown lands; (b) any occupied Crown land to 
which they had a right of access by statute, com
mon law or otherwise; and (c) "any occupied pri
vate lands to which the Indians have a right of 
access by custom, usage, or consent of the owner 
or occupier, for the purpose of hunting, trapping, 
or fishing". However, that case involved hunting 
on a public highway which was clearly occupied 
Crown land. Although Mousseau, supra, summa
rized this Court's position on that point, the ques
tion of hunting on unoccupied private land was 
neither then, nor previously, before the Court. As a 
result, in both Horse, supra, and Mousseau, supra, 
the question of whether the Treaty protected a right 
of access to unoccupied private lands - private 
lands which had not been taken up for settlement 
or other purposes - was left unresolved. 

One case which has specifically considered the 
treaty right to hunt on unoccupied private land is 
R. v. Bartleman (1984), 55 B.C.L.R. 78 
(B.C.C.A.). There, the accused was charged with 
using ammunition which was prohibited under the 
provincial Wildlife Act. He had been hunting on 

d'une utilisation active, visible et incompatible 
avec la pratique de la chasse. 

Dans Horse, precite, les accuses chassaient sur 
des terres privees sans l'autorisation du proprie
taire. Notre Cour a declare a plusieurs reprises que 
le Traite n° 6 ne conferait pas aux accuses un droit 
d'acces a des «terres privees occupees» pour y 
chasser (voir les pp. 198, 204, 209 et 210). Dans 
l'affaire Horse, precite, il n'y avait aucun ecriteau 
sur les terres privees en cause, qui etaient toutefois 
affectees a la culture du foin et des cereales et qui 
servaient done visiblement et activement a !'agri
culture. Compte tenu de ces faits, il etait inutile de 
se demander ce que visait !'expression «terre pri
vee occupee». L'utilisation des terres etait si evi
dente qu'il etait clair qu'elles appartenaient a la 
categorie des terres occupees. De meme, dans l'ar
ret Mousseau, precite, a la p. 97, notre Cour a 
indique que Ies Indiens avaient le droit de chasser 
a) sur toutes Ies terres inoccupees de Ia Couronne; 
b) sur toutes Ies terres occupees de Ia Couronne 
auxquelles ils ont, en vertu de la Ioi, de la common 
law ou autrement, un droit d'acces, et c) sur 
«toutes les terres privees occupees auxquelles les 
lndiens ont, de par la coutume, l'usage ou du con
sentement du proprietaire ou de l'occupant, un 
droit d'acces pour chasser, pieger ou pecher». Tou
tefois, dans cette affaire, il etait question de chasse 
sur un chemin public, lieu qui constitue manifeste
ment une terre de la Couronne occupee. Bien que 
l' arret Mousseau, precite, ait resume Ia position de 
notre Cour sur ce point, la question de la chasse 
Sur des terres privees inoccupees n'a pas ete SOU

mise a la Cour, ni dans Mousseau ni auparavant. 
En consequence, ni Horse ni Mousseau, precites, 
n'ont repondu a la question de savoir si le Traite 
protegeait un droit d' acces a des terres privees 
inoccupees - terres privees qui n'avaient pas ete 
prises pour des fins d' etablissement OU pour 
d'autres objets. 

L'arret R. c. Bartleman (1984), 55 B.C.L.R. 78 
(C.A.C.-B.), portait directement sur le droit - issu 
de traite - de chasser sur des terres privees inoc
cupees. Dans cette affaire, on reprochait a !'accuse 
d' avoir utilise des munitions interdites par la 
Wildlife Act provinciale. II avait chasse sur des 
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uncultivated bush land. No livestock or buildings 
were present, no fence surrounded the land, and no 
signs had been posted. He claimed that, on the 
basis of his Treaty hunting right, the provincial 
legislation did not apply to him. His hunting rights 
were set out in the 1852 North Saanich Indian 
Treaty (quoted in Bartleman, at p. 87) which pro
vided that the Indians "are at liberty to hunt over 
the unoccupied lands, and to carry on our fisheries 
as formerly". The B.C. Court of Appeal held that it 
was necessary to interpret the right on the basis of 
what the Indians would have understood in 1852 
by the words of the Treaty. It held that the Treaty 
right to hunt could be exercised where to do so 
would not interfere with the actual use being made 
of the privately owned land. At page 97 this was 
written: 

... the hunting must take place on land that is unoccu
pied in the sense that the particular form of hunting that 
is being undertaken does not interfere with the actual 
use and enjoyment of the land by the owner or occupier. 

The Court of Appeal found that hunting was not 
incompatible with the minimal level of use to 
which the land was being put. 

The "visible, incompatible use" approach, which 
focuses upon the use being made of the land, is 
appropriate and correct. Although it requires that 
the particular land use be considered in each case, 
this standard is neither unduly vague nor unwork
able. 

In summary, then, the geographical limitation on 
the right to hunt for food is derived from the terms 
of the particular treaty if they have not been modi
fied or altered by the provisions .of para. 12 of the 
NRTA. In this case, the geographical limitation on 
the right to hunt for food provided by Treaty No. 8 
has not been modified by para. 12 of the NRTA. 
Where lands are privately owned, it must be deter
mined on a case-by-case basis whether they are 
"other lands" to which Indians had a "right of 
access" under the Treaty. If the lands are occupied, 
that is, put to visible use which is incompatible 

terres non cultivees et couvertes de broussailles. II 
n'y avait ni betail, ni batiment, ni ecriteau sur ces 
terres, qui n'etaient pas non plus cl6turees. L'ac
cuse a plaide que, en raison du droit de chasse que 
lui accordait le Traite, la loi provinciale ne s' appli
quait pas a lui. Son droit de chasser etait enonce 
dans le North Saanich Indian Treaty de 1852 (cite 
dans Bartleman, a la p. 87), qui stipulait que les 
Indiens [TRADUCTION] «[etaient] libres de chasser 
sur les terres inoccupees et de poursuivre [leurs] 
activites de peche comme auparavant». La Cour 
d'appel de la C.-B. a conclu qu'il fallait interpreter 
ce droit suivant la conception qu' avaient les 
Indiens du libelle du traite en 1852. Elle a statue 
que le droit de chasser - issu du traite - pouvait 
etre exerce si cela n'entravait pas !'utilisation qui 
etait faite concretement des terres privees en cause. 
A la page 97 de la decision, on peut lire ceci: 

[TRADUCTION] ... la chasse doit etre pratiquee sur des 
terres qui sont inoccupees dans le sens ou le type de 
chasse qui y est pratiquee n'a pas pour effet d'entraver 
I' utilisation et la jouissance des terres en question par le 
proprietaire et l'occupant. 

La Cour d' appel a conclu que la pratique de la 
chasse n'etait pas incompatible avec J'utilisation 
minimale que l'on faisait des terres. 

L'analyse fondee sur «!'utilisation visible et 
incompatible», qui met l'accent sur I' utilisation qui 
est faite des terres concernees, est appropriee et 
correcte. Meme si elle requiert, dans chaque cas, 
I' examen de l' utilisation particuliere qui est faite 
des terres visees, cette norme n' est ni excessive
ment vague, ni inapplicable. 

Bref, la limitation territoriale du droit de chasser 
pour se nourrir decoule des terrnes memes du traite 
en cause, s'ils n'ont pas ete modifies par les dispo
sitions du par. 12 de la Convention. En I' espece, la 
limitation territoriale du droit de chasser pour se 
nourrir qui est prevu par le Traite n° 8 n'a pas ete 
modifiee par le par. 12 de la Convention. Lorsque 
les terres en cause sont des terres privees, il faut 
determiner, au cas par cas, s'il s'agit d'«autres 
terres» auxquelles les Indiens avaient «acces» en 
vertu du Traite. Si ces terres sont occupees, c'est-a
dire si elles font l' objet d'une utilisation visible et 
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with hunting, Indians will not have a right of 
access. Conversely, if privately owned land is 
unoccupied and not put to visible use, Indians, pur
suant to Treaty No. 8, will have a right of access in 
order to hunt for food. The facts presented in each 
of these appeals must now be considered. 

The first is Mr. Badger. He was hunting on land 
covered with second growth willow and scrub. 
Although there were no fences or signs posted on 
the land, a farm house was located only one quar
ter of a mile from the place the moose was killed. 
The residence did not appear to have been aban
doned. Second, Mr. Kiyawasew was hunting on a 
snow-covered field. Although there was no fence, 
there were run-down barns nearby and signs were 
posted on the land. Most importantly, the evidence 
indicated that in the fall, a crop had been harvested 
from the field. In the situations presented in both 
cases, it seems clear that the land was visibly being 
used. Since the appellants did not have a right of 
access to these particular tracts of land, their treaty 
right to hunt for food did not extend to hunting 
there. As a result, the limitations on hunting set out 
in the Wildlife Act did not infringe upon their 
existing right and were properly applied to these 
two appellants. The appeals of Mr. Badger and Mr. 
Kiyawasew must, therefore, be dismissed. 

However, Mr. Ominayak' s appeal presents a dif
ferent situation. He was hunting on uncleared mus
keg. No fences or signs were present. Nor were 
there any buildings located near the site of the kill. 
Although it was privately owned, it is apparent that 
this land was not being put to any visible use 
which would be incompatible with the Indian right 
to hunt for food. Accordingly, the geographical 
limitations upon the Treaty right to hunt for food 
did not preclude Mr. Ominayak from hunting upon 
this parcel of land. This, however, does not dispose 
of his appeal. It remains to be seen whether the 
existing right to hunt was in any other manner cir-

incompatible avec la pratique de la chasse, les 
Indiens n'y ont alors pas acces. A !'inverse, si les 
terres privees sont inoccupees et ne font pas l'objet 
d'une utilisation visible, les Indiens, conforme
ment au Traite n° 8, y auront acces afin d'y chasser 
pour se nourrir. 11 faut maintenant examiner les 
faits exposes dans chacun des presents pourvois. 

Commenyons d'abord par M. Badger. Ce der
nier chassait sur des terres couvertes de j,eunes 
saules et de broussailles. 11 n'y avait ni cloture ni 
ecriteau sur les terres en question, mais une maison 
de ferme se trouvait a un quart de mille de l'en
droit ou I' orignal a ete abattu. La residence ne 
paraissait pas abandonnee. Quant a M. Kiyawa
sew, il chassait dans un champ couvert de neige. 
Meme si le champ n'etait pas cloture, il y avait des 
granges delabrees pres de fa, et des ecriteaux 
avaient ete installes. Fait plus important encore, la 
preuve a revele qu' on avait fait la recolte dans le 
champ a l'automne. Compte tenu des faits decrits 
dans ces deux cas, il semble clair que les terres en 
cause etaient visiblement utilisees. Comme les 
appelants n'avaient pas de droit d' acces a ces 
terres, leur droit - issu du traite - de chasser 
pour se nourrir ne s' etendait pas a ces terres. En 
consequence, les Iimites applicables au droit de 
chasse enoncees dans la Wildlife Act ne portent pas 
atteinte au droit existant de ces deux appelants, et 
elles leur ont a juste titre ete appliquees. Les pour
vois de M. Badger et de M. Kiyawasew doivent 
done etre rejetes. 

Toutefois, le pourvoi de M. Ominayak presente 
une situation differente. Ce dernier chassait dans 
une savane non deboisee. 11 n'y avait ni cloture, ni 
ecriteau, ni batiment pres de I' endroit ou I' animal 
avait ete abattu. Meme s'il s'agissait de terres pri
vees, il est evident qu'elles ne faisaient pas l'objet 
d'une utilisation visible et incompatible avec 
l' exercice, par les Indiens, de leur droit de chasser 
pour se nourrir. En consequence, la limitation terri
toriale de ce droit issu du traite n' empechait pas M. 
Ominayak de chasser sur ces terres. Cette conclu
sion ne tranche toutefois pas son pourvoi. En effet, 
il reste a determiner si le droit de chasser existant 
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cumscribed by a form of government regulation 
which is permitted under the Treaty. 

Permissible Regulatory Limitations on the Right 
to Hunt for Food 

Pursuant to the provisions of s. 88 of the Indian 
Act, provincial laws of general application will 
apply to Indians. This is so except where they con
flict with aboriginal or treaty rights, in which case 
the latter must prevail: Kruger v. The Queen, 
[1978] 1 S.C.R. 104, at pp. 114-15; Simon, supra, 
at pp. 411-14; Sparrow, supra, at p. 1109. In any 
event, the regulation of Indian hunting rights 
would ordinarily come within the jurisdiction of 
the Federal government and not the Province. 
However, the issue does not arise in this case since 
we are dealing with the right to hunt provided by 
Treaty No. 8 as modified by the NRTA. Both the 
Treaty and the NRTA specifically provided that the 
right would be subject to regulation pertaining to 
conservation. 

Treaty No. 8 provided that the right to hunt 
would be "subject to such regulations as may from 
time to time be made by the Government of the 
country". In the West, a wide range of legislation 
aimed at conserving game had been enacted by the 
government beginning as early as the 1880s. Acts 
and regulations pertaining to conservation mea
sures continued to be passed throughout the entire 
period during which the numbered treaties were 
concluded. In Horseman, supra, the aim and intent 
of the regulations was recognized. At page 935, I 
noted: 

Before the tum of the century the federal game laws 
of the Unorganized Territories provided for a total ban 
on hunting certain species (bison and musk oxen) in 
order to preserve both the species and the supply of 
game for Indians in the future. See The Unorganized 
Territories' Game Presen1ation Act, 1894, S.C. 1894, c. 
31, ss. 2, 4 to 8 and 26. Even then the advances in fire
arms and the more efficient techniques of hunting and 
trapping, coupled with the habitat loss and the over
exploitation of game, (undoubtedly by Europeans more 
than by Indians), had made it essential to impose conser-

n'etait pas circonscrit d'une autre manfore par 
quelque forme de reglementation gouvernementale 
permise sous le regime du Traite. 

Limitations de nature reglementaire autorisees 
du droit de chasser pour se nourrir 

Conformement a l' art. 88 de la Loi sur !es 
Indiens, les Indiens sont assujettis aux lois provin
ciales d'application generale, sauf si ces lois 
entrent en conflit avec des droits ancestraux ou 
issus de traites, auxquels cas ces droits doivent 
l'emporter: Kruger c. La Reine, [1978] 1 R.C.S. 
104, aux pp. 114 et 115; Simon, precite, aux pp. 
411 a 414; Sparrow, precite, a la p. 1109. Quoi 
qu'il en soit, la reglementation des droits de chasse 
des Indiens refove normalement de la competence 
du gouvernement federal et non de la province. 
Toutefois, la question ne se pose pas en l'espece 
puisqu' il est question du droit de chasse pre vu par 
le Traite n° 8 et modifie par la Convention. Tant le 
Traite que la Convention indiquaient expressement 
que le droit serait subordonne a la reglementation 
regissant la conservation. 

Le Traite n° 8 indiquait que le droit de chasser 
etait [TRADUCTION] «subordonne [ ... ] a tels regle
ments qui pourront etre faits de temps a autre par 
le gouvernement du pays». Dans l'Ouest, un large 
eventail de mesures legislatives visant a proteger la 
faune ont, des les annees 1880, ete adoptees par le 
gouvernement. Des lois et des reglements etablis
sant des mesures de conservation ont continue 
d'etre etablis pendant toute la periode au cours de 
laquelle des traites numerates ont ete conclus. 
Dans l'arret Horseman, precite, l'objet de cette 
reglementation a ete reconnu. A la page 935, j'ai 
fait I' observation sui vante: 

A la fin du XIXe siecle, les lois tederales relatives a Ia 
chasse dans les Territoires non organises prevoyaient 
qu'il etait absolument interdit de chasser certaines 
especes animales (le bison et le breuf musque) afin d'as
surer leur preservation et d'assurer aux Indiens un 
approvisionnement en gibier pour l'avenir. Voir I'Acte 
de 1894 relatif a la conservation du gibier dans les Ter
ritoires non organises, S.C. 1894, ch. 31, art. 2, 4 a 8 et 
26. Meme a cette epoque, l'amelioration des arrnes a feu 
et les methodes plus efficaces de piegeage et de chasse 
ainsi que la disparition de !'habitat et la surexploitation 
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vation measures to preserve species and to provide for 
hunting for future generations. Moreover, beginning in 
1890, provision was made in the federal Indian Act for 
the Superintendent General to make the game laws of 
Manitoba and the Unorganized Territories applicable to 
Indians. See An Act further to amend "The Indian Act" 
chapter forty-three of the Revised Statutes, S.C. 1890, c. 
29, s. 10. A similar provision was in force in 1930. See 
Indian Act, R.S.C. 1927, c. 98, s. 69. 

In light of the existence of these conservation laws 
prior to signing the Treaty, the Indians would have 
understood that, by the terms of the Treaty, the 
government would be permitted to pass regulations 
with respect to conservation. This concept was 
explicitly incorporated into the NRTA in a modi
fied form providing for Provincial regulatory 
authority in the field of conservation. Paragraph 12 
of the NRTA begins by stating its purpose: 

12. In order to secure to the Indians of the Province 
the continuance of the supply of game and fish for their 
support and subsistence, Canada agrees that the laws 
respecting game in force in the Province from timeto 
time shall apply to the Indians .... [Emphasis added.] 

It follows that by the terms of both the Treaty and 
the NRTA, provincial game laws would be applica
ble to Indians so long as they were aimed at con
serving the supply of game. However, the provin
cial government's regulatory authority under the 
Treaty and the NRTA did not extend beyond the 
realm of conservation. It is the constitutional pro
visions of para. 12 of the NRTA authorizing pro
vincial regulations which make it unnecessary to 
consider s. 88 of the Indian Act and the general 
application of provincial regulations to Indians. 

The licensing provisions contained in the Wild
life Act are in part, but not wholly, directed 
towards questions of conservation. At first blush, 
then, they may seem to form part of the permissi-

du gibier (sans doute davantage par les Europeens que 
par les Indiens) avaient rendu indispensable l'imposition 
de mesures de conservation destinees a preserver des 
especes animales et a menager des possibilites de chasse 
aux generations futures. Qui plus est, a compter de 
1890, l'Acte des Sauvages federal habilitait le surinten
dant general a rendre applicables aux Indiens les lois du 
Manitoba et des Territoires non organises relatives a la 
chasse. Voir l'Acte ayant pour objet de modifier de nou
veau l'Acte des Sauvages, chapitre quarante-trois des 
Statuts revises, S.C. 1890, ch. 29, art. 10. Une disposi
tion analogue etait en vigueur en 1930. Voir la Loi des 
Indiens, S.R.C. 1927, ch. 98, art. 69. 

Comme ces textes de loi relatifs a la conservation 
existaient avant la signature du Traite, les Indiens 
comprenaient que, suivant les termes de ce docu
ment, le gouvemement pourrait prendre des regle
ments a cet egard. Ce principe, qui a ete explicite
ment incorpore dans la Convention sous une forme 
modifiee, pourvoyait a l'exercice d'un pouvoir de 
reglementation par les provinces en matiere de 
conservation. En effet, la premiere phrase du par. 
12 de la Convention enonce l'objet de cette dispo
sition: 

12. Pour assurer aux Indiens de la province la conti
nuation de l' approvisionnement de gibier et de pois son 
destines a leurs support et subsistance, le Canada con
sent a ce que les lois relatives au gibier et qui sont en 
vigueur de temps a autre dans la province, s'appliguent 
aux Indiens ... [Je souligne.] 

II s'ensuit que, suivant les termes du Traite et de la 
Convention, les lois provinciales relatives a la pro
tection de la faune s' appliquaient aux Indiens, dans 
la mesure oil elles visaient a assurer l'approvision
nement en gibier. Toutefois, le gouvernement pro
vincial n'avait pas, en vertu du Traite et de la Con
vention, le pouvoir de reglementer autre chose que 
la conservation. Ce sont les dispositions constitu
tionnelles du par. 12 de la Convention autorisant 
l'application des reglements provinciaux qui font 
en sorte qu'il est inutile d'examiner l'art. 88 de la 
Loi sur les Indiens et !'application generale des 
reglements provinciaux aux Indiens. 

Les dispositions de la Wildlife Act relatives a la 
delivrance de permis ne portent qu'en partie seule
ment sur des questions de conservation. A pre
miere vue, done, elles peuvent sembler faire partie 
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ble government regulation which can establish the 
boundaries of the existing right to hunt for food. 
However, the partial concern with conservation 
does not automatically lead to the conclusion that 
s. 26(1) is permissible regulation. It must still be 
determined whether the manner in which the 
licensing scheme is administered conflicts with the 
hunting right provided under Treaty No. 8 as modi
fied by the NRTA. 

This analysis should take into account the word
ing of the treaty and the NRTA. I believe this to be 
appropriate since the object will be to determine 
first whether there has been a prima facie infringe
ment of the Treaty No. 8 right to hunt as modified 
by the NRTA and secondly if there is such an 
infringement whether it can be justified. In 
essence, we are dealing with a modified treaty 
right. This, I believe, follows from the principle 
referred to earlier that treaty rights should only be 
considered to be modified if a clear intention to do 
so has been manifested, in this case, by the NRTA. 
Further, the solemn promises made in the treaty 
should be altered or modified as little as possible. 
The NRTA clearly intended to modify the right to 
hunt. It did so by eliminating the right to hunt 
commercially and by preserving and extending the 
right to hunt for food. The Treaty right thus modi
fied pertains to the right to hunt for food which 
prior to the Treaty was an aboriginal right. 

For reasons that I will amplify later, it seems 
logical and appropriate to apply the recently for
mulated Sparrow test in these circumstances. I 
would add that it can properly be inferred that the 
concept of reasonableness forms an integral part of 
the Sparrow test. It follows that this concept 
should be taken into account in the consideration 
of the justification of an infringement. As a general 
rule the criteria set out in Sparrow, supra, should 
be applied. However, the reasons in Sparrow, 
supra, make it clear that the suggested criteria are 
neither exclusive nor exhaustive. It follows that 

des mesures autorisees de reglementation gouver
nementale qui peuvent delimiter le droit existant 
de chasser pour se nourrir. Cependant, le fait que 
les dispositions en cause portent partiellement sur 
la conservation n, amene pas automatiquement a 
conclure que le par. 26(1) est une mesure de regle
mentation autorisee. Il reste encore a se demander 
si la maniere dont le regime de delivrance de per
mis est administre entre en conflit avec le droit de 
chasse prevu au Traite n° 8 et modifie par la Con
vention. 

Cette analyse doit tenir compte du libelle du 
Traite et de la Convention. C' est a mon a vis ce 
qu'il convient de faire puisque l'objet de l'analyse 
sera d' abord de determiner s' il y a eu atteinte 
prima facie au droit de chasser prevu par le Traite 
n° 8 et modifie par la Convention, puis, dans !'af
firmative, si cette atteinte peut etre justifiee. Essen
tiellement, nous sommes en presence d'un droit
issu de traite - qui a ete modifie. Cette reponse 
decoule a mon avis du principe mentionne prece
demment et selon lequel il est possible de conside
rer que des droits issus de traites ont ete modifies 
seulement si !'intention de le faire est clairement 
indiquee, en l' occurrence par la Convention. Qui 
plus est, les promesses solennelles faites dans le 
traite doivent etre modifiees le mains possible. La 
Convention visait manifestement a modifier le 
droit de chasser. Elle I' a fait en eliminant le droit 
de chasser a des fins commerciales et en preservant 
le droit de chasser pour se nourrir et en en elargis
sant la portee. Ce droit issu de traite ainsi modifie 
ressortit au droit de chasser pour se nourrir qui, 
avant le Traite, etait un droit ancestral. 

Pour des motifs que j'expliciterai plus loin, i1 
semble logique et approprie d'appliquer, dans les 
circonstances, le critere formule recemment dans 
l'arret Sparrow. J'ajouterais que l'on peut a juste 
titre inferer que le concept de caractere raisonnable 
fait partie integrante du critere enonce dans Spar
row. n s'ensuit que ce concept doit etre pris en 
consideration dans l'examen de la question de la 
justification d'une atteinte. De fai;on generale, les 
criteres enonces dans Sparrow, precite, doivent 
etre appliques. Cependant, il ressort clairement des 
motifs exprimes dans cet arret que les criteres y 
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additional criteria may be helpful and applicable in 
the particular situation presented. 

Conflict Between the Wildlife Act and Rights 
Under Treaty No. 8 

It has been recognized that aboriginal and treaty 
rights are not absolute. The reasons in Sparrow, 
supra, made it clear that aboriginal rights may be 
overridden if the government is able to justify the 
infringement. 

In Sparrow, supra, certain criteria were set out 
pertaining to justification at pp. 1111 and follow
ing. While that case dealt with the infringement of 
aboriginal rights, I am of the view that these crite
ria should, in most cases, apply equally to the 
infringement of treaty rights. 

There is no doubt that aboriginal and treaty 
rights differ in both origin and structure. Aborigi
nal rights flow from the customs and traditions of 
the native peoples. To paraphrase the words of 
Judson J. in Calder, supra, at p. 328, they embody 
the right of native people to continue living as their 
forefathers lived. Treaty rights, on the other hand, 
are those contained in official agreements between 
the Crown and the native peoples. Treaties are 
analogous to contracts, albeit of a very solemn and 
special, public nature. They create enforceable 
obligations based on the mutual consent of the par
ties. It follows that the scope of treaty rights will 
be determined by their wording, which must be 
interpreted in accordance with the principles enun
ciated by this Court. 

This said, there are also significant aspects of 
similarity between aboriginal and treaty rights. 
Although treaty rights are the result of mutual 
agreement, they, like aboriginal rights, may be uni
laterally abridged. See Horseman, supra, at p. 936; 
R. v. Sikyea, [1964] 2 C.C.C. 325 (N.W.T.C.A.), at 
p. 330, aff'd [1964] S.C.R. 642; and Moosehunter, 

proposes ne sont ni exclusifs, ni exhaustifs. II s'en
suit done que d'autres criteres peuvent etre utiles et 
s'appliquer dans la situation en cause. 

Conflit entre la Wildlife Act et les droits decoulant 
du Traite n° 8 

II a ete reconnu que les droits ancestraux ou 
issus de traites ne sont pas absolus. II ressort clai
rement des motifs formules dans Sparrow, precite, 
qu'il est possible de porter atteinte a des droits 
ancestraux si le gouvernement peut justifier .cette 
atteinte. 

Dans Sparrow, precite, certains criteres concer
nant la justification ont ete en onces aux pp. 1111 et 
suivantes. Meme s'il s'agissait d'une affaire por
tant sur une atteinte a des droits ancestraux, je suis 
d' a vis que, dans la plupart des cas, ces criteres 
s'appliquent egalement en cas d'atteinte a des 
droits issus de traites. 

11 ne fait pas de doute que Jes droits ancestraux 
et les droits issus de traites different, tant de par 
leur origine que de par leur structure. Les droits 
ancestraux tirent leur origine des coutumes et des 
traditions des peuples autochtones. Pour paraphra
ser les propos du juge Judson dans l'arret Calder, 
precite, a Ia p. 328, ils expriment le droit des 
peuples autochtones de continuer a vivre de la 
meme fai;on que leurs ancetres. Par ailleurs, les 
droits issus de traites sont inscrits dans des 
ententes officielles entre la Couronne et les peuples 
autochtones. Les traites sont comme des contrats, 
si ce n'est qu'ils ont un caractere public, tres solen
nel et particulier. Ils creent des obligations execu
toires, fondees sur le consentement mutuel des par
ties. II s' ensuit que la portee des droits issus de 
traites est fonction de leur libelle, lequel doit etre 
interprete conformement aux principes enonces 
par notre Cour. 

Cela dit, les droits ancestraux et les droits issus 
de traites presentent egalement d'importantes simi
litudes. Bien que les droits issus de traites soient le 
fruit d'un accord entre les parties, ils peuvent 
neanmoins, a I' in star des droits ancestraux, etre 
reduits unilateralement. Voir Horseman, precite, a 
la p. 936; R. c. Sikyea, [1964] 2 C.C.C. 325 
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supra, at p. 293. It follows that limitations on 
treaty rights, like breaches of aboriginal rights, 
should be justified. 

In addition, both aboriginal and treaty rights 
possess in common a unique, sui generis nature. 
See Guerin v. The Queen, [1984] 2 S.C.R. 335, at 
p. 382; Simon, supra, at p. 404. In each case, the 
honour of the Crown is engaged through its rela
tionship with the native people. As Dickson C.J. 
and La Forest J. stated at p. 1110 in Sparrow, 
supra: 

By giving aboriginal rights constitutional status and pri
ority, Parliament and the provinces have sanctioned 
challenges to social and economic policy objectives 
embodied in legislation to the extent that aboriginal 
rights are affected. Implicit in this constitutional scheme 
is the obligation of the legislature to satisfy the test of 
justification. The way in which a legislative objective is 
to be attained must uphold the honour of the Crown and 
must be in keeping with the unique contemporary rela
tionship, grounded in history and policy, between the 
Crown and Canada's aboriginal peoples. The extent of 
legislative or regulatory impact on an existing aborigi
nal right may be scrutinized so as to ensure recognition 
and affirmation. [Emphasis added.] 

The wording of s. 35(1) of the Constitution Act, 
1982 supports a common approach to infringe
ments of aboriginal and treaty rights. It provides 
that "[t]he existing aboriginal and treaty rights of 
the aboriginal peoples of Canada are hereby recog
nized and affirmed". In Sparrow, supra, Dickson 
C.J. and La Forest J. appeared to acknowledge the 
need for justification in the treaty context. They 
said this at pp. 1118-19 in relation to R. v. Eninew 
(1984), 12 C.C.C. (3d) 365 (Sask. C.A.), a case 
which considered the effect of the Migratory Birds 
Convention Act on rights guaranteed under Treaty 
No. 10: 

(C.A.T.N.-0.), a lap. 330, conf. par [1964] R.C.S. 
642; et Moosehunter, precite, a lap. 293. Par con
sequent, les limites imposees aux droits issus de 
traites doivent, tout comme les atteintes aux droits 
ancestraux, etre justifiees. 

En outre, Jes droits ancestraux et les droits issus 
de traites ont en commun un caractere sui generis 
particulier. Voir Guerin c. La Reine, [1984] 2 
R.C.S. 335, a lap. 382; Simon, precite, a lap. 404. 
Dans chaque cas, l 'honneur de la Couronne est en 
jeu dans le cadre de ses rapports avec Jes peuples 
autochtones. Comme l'ont affirme le juge en chef 
Dickson et le juge La Forest dans l'arret Sparrow, 
precite, a la p. 111 O: 

En accordant aux droits ancestraux le statut et la priorite 
propres aux droits constitutionnels, le Parlement et les 
provinces ont sanctionne les contestations d'objectifs de 
principe socio-economiques enonces dans des textes 
legislatifs, dans la mesure oil ceux-ci portent atteinte a 
des droits ancestraux. Ce regime constitutionnel com
porte implicitement une obligation de la part du legisla
teur de satisfaire au critere de la justification. La fa9on 
de realiser un objectif legislatif doit preserver l'honneur 
de Sa Majeste et doit etre conforme aux rapports con
temporains uniques, fondes sur l'histoire et les poli
tiques, qui existent entr~ la Couronne et les peuJJleS 
autochtones du Canada. La mesure dans laquelle une loi 
ou un reglement a un effet sur un droit ancestral existant 
doit etre examinee soigneusement de maniere a assurer 
la reconnaissance et la confirmation de cc droit. [Je sou-
ligne.] -

Le texte du par. 35(1) de la Loi constitutionnelle 
de 1982 appuie l'application d'une analyse com
mune aux atteintes a des droits ancestraux et a des 
droits issus de traites. En effet, cette disposition 
precise que «[l]es droits existants - ancestraux ou 
issus de traites - des peuples autochtones du 
Canada sont reconnus et confirmes». Dans Spar
row, precite, le juge en chef Dickson et le juge La 
Forest ont semble reconna1tre qu'il est necessaire 
de justifier une atteinte lorsqu'un traite est en 
cause. Voici ce qu' ils ont ecrit, aux pp. 1118 et 
1119, relativement a I' arret R. c. Eninew (J 984 ), 
12 C.C.C. (3d) 365 (C.A. Sask.), dans lequel on 
avait examine l'effet de la Loi sur la convention 
concernant les oiseaux migrateurs sur Jes droits 
garantis par le Traite n° 10: 
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As we have pointed out, management and conservation 
of resources is indeed an important and valid legislative 
objective. Yet, the fact that the objective is of a "reason
able" nature cannot suffice as constitutional recognition 
and affirmation of aboriginal rights. Rather, the regula
tions enforced pursuant to a conservation or manage
ment objective may be scrutinized according to the jus
tificatory standard outlined above. [Emphasis added.] 

This standard of scrutiny requires that the 
Crown demonstrate that the legislation in question 
advances important general public objectives in 
such a manner that it ought to prevail. In R. v. 
Agawa (1988), 65 O.R. (2d) 505 (C.A.), at p. 524, 
Blair J .A. recognized the need for a balanced 
approach to limitations on treaty rights, stating: 

... Indian treaty rights are like all other rights recog
nized by our legal system. The exercise of rights by an 
individual or group is limited by the rights of others. 
Rights do not exist in a vacuum and the exercise of any 
right involves a balancing with the interests and values 
involved in the rights of others. This is recognized in s. 
I of the Canadian Charter of Rights and Freedoms 
which provides that limitation of Charter rights must be 
justified as reasonable in a free and democratic society. 

Dickson CJ. and La Forest J. arrived at a similar 
conclusion in Sparrow, supra, at pp. ] 108-9. 

In summary, it is clear that a statute or regula
tion which constitutes a prima facie infringement 
of aboriginal rights must be justified. In my view, 
it is equally if not more important to justify prima 
facie infringements of treaty rights. The rights 
granted to Indians by treaties usually form an inte
gral part of the consideration for the surrender of 
their lands. For example, it is clear that the mainte
nance of as much of their hunting rights as possi
ble was of paramount concern to the Indians who 
signed Treaty No. 8. This was, in effect, an aborig
inal right recognized in a somewhat limited form 
by the treaty and later modified by the NRTA. To 

Comme nous l'avons deja fait remarquer, la gestion et la 
conservation de ressources constituent vraiment un 
objectif legislatif important et regulier. Pourtant, le fait 
que cet objectif soit «raisonnable» ne saurait suffire 
comme reconnaissance et confirmation constitution
nelles de droits aneestraux. Au contraire, les reglements 
cpJJ!iques conformement a un objectif de conservation 
ou de gestion peuvent etre examines selon Ia norme de 
justification enoncee plus haut. [Je souligne.] 

Cette norme d'examen requiert de la Couronne 
qu 'elle demontre que le texte de loi en question 
vise d'importants objectifs publics d'ordre general, 
et ce d'une maniere telle que ce texte doit preva
loir. Dans R. c. Agawa (1988), 65 O.R. (2d) 505 
(C.A.), a lap. 524, le juge Blair reconnait le besoin 
d'une approche equilibree en matiere de limitation 
des droits issus de traites: 

[TRADUCTION] ... les droits issus de traites des Indiens 
ne different pas de taus les autres droits reconnus par 
notre systeme juridique. L'exercice d'un droit par une 
personne ou un groupe est restreint par les droits d' au
trui. Les droits n'existent pas dans l'abstrait et, dans 
l' exercice de tout droit, il faut trouver un juste equilibre 
avec Jes interets et !es valeurs qui sous-tendent Jes droits 
d'autrui. Ce fait est reeonnu a ]'article premier de la 
Charte canadienne des droits et libertis, qui €nonce que 
toute restriction des droits garantis par Ia Charte doit 
etre justifiee comme etant raisonnable dans le cadre 
d'une une societe libre et democratique. 

Le juge en chef Dickson et le juge La Forest 
sont arrives a une conclusion analogue dans Spar
row, precite, aux pp. 1108 et 1109. 

Bref, il est manifeste qu'une loi OU un reglement 
portant atteinte prima facie a des droits ancestraux 
doit etre justifie. A mon avis, il est tout aussi 
important, sinon plus, de justifier Jes atteintes 
prima facie aux droits issus de traites. Les droits 
accordes aux Indiens clans les traites font habituel
lement partie integrante de la contrepartie qui leur 
a ete remise pour la cession de leurs terres. Par 
exemple, il est evident que le maintien, et ce clans 
la plus large mesure possible, de leurs droits de 
chasse, revetait une importance primordiale pour 
les Indiens qui ont signe le Traite n° 8. II s' agissait 
en effet d'un droit ancestral reconnu par le traite, 
dans une forme quelque peu limitee, et qui a ulte
rieurement ete modifie par la Convention. Aux 



19
96

 C
an

LI
I 2

36
 (

S
C

C
)

[1996] 1 R.C.S. R. c. BADGER Le juge Cory 815 

the Indians, it was an essential element of this sol
emn agreement. 

It will be remembered that the NRTA modified 
the Treaty right to hunt. It did so by eliminating 
the right to hunt commercially but enlarged the 
geographical areas in which the Indian people 
might hunt in all seasons. The area was to include 
all unoccupied Crown land in the province 
together with any other lands to which the Indians 
may have a right of access. Lastly, the province 
was authorized to make laws for conservation. 
Specifically: 

12. In order to secure to the Indians of the Province 
the continuance of the supply of game and fish for their 
support and subsistence, Canada agrees that the laws 
respecting game in force in the Province from time to 
time shall apply to the Indians within the boundaries 
thereof, provided, however, that the said Indians shall 
have the right, which the Province hereby assures to 
them, of hunting, trapping and fishing game and fish for 
food at all seasons of the year on all unoccupied Crown 
lands and on any other lands to which the said Indians 
may have a right of access. 

The NRTA only modifies the Treaty No. 8 right. 
Treaty No. 8 represents a solemn promise of the 
Crown. For the reasons set out earlier, it can only 
be modified or altered to the extent that the NRTA 
clearly intended to modify or alter those rights. 
The Federal government, as it was empowered to 
do, unilaterally enacted the NRTA. It is unlikely 
that it would proceed in that manner today. The 
manner in which the NRTA was unilaterally 
enacted strengthens the conclusion that the right to 
hunt which it provides should be construed in light 
of the provisions of Treaty No. 8. 

It follows that any prima facie infringement of 
the rights guaranteed under Treaty No. 8 or the 
NRTA must be justified. How should the infringe
ment of a treaty right be justified? Obviously, the 
challenged limitation must be considered within 
the context of the treaty itself. Yet, the recognized 
principles to be considered and applied in justifica-

yeux des Indiens, ce droit etait un element essen
tiel de cette entente solennelle. 

II faut se rappeler que la Convention a modifie 
le droit de chasser prevu par le Traite, d'une part 
en eliminant le droit de chasser a des fins commer
ciales, et d' autre part en elargissant le territoire SUI 

lequel les Indiens pouvaient pratiquer la chasse en 
toute saison. Ce territoire incluait toutes les terres 
inoccupees de la Couronne dans la province de 
meme que toutes les autres terres auxquelles les 
Indiens pouvaient avoir un droit d'acces. Enfin, la 
province etait autorisee a legiferer en matiere de 
conservation. Voici ce que disait specifiquement le 
texte: 

12. Pour assurer aux Indiens de la province la conti
nuation de l'approvisionnement de gibier et de poisson 
destines a leurs support et subsistance, le Canada con
sent a ce que Jes lois relatives au gibier et qui sont en 
vigueur de temps a autre dans la province, s'appliquent 
aux Indiens dans les limites de la province; toutefois, 
lesdits Indiens auront le droit que la province leur assure 
par les presentes de chasser et de prendre le gibier au 
pfoge et de pecher le poisson, pour se nourrir en toute 
saison de l'annee sur toutes les terres inoccupees de la 
Couronne et sur toutes les autres terres auxquelles les
dits Indiens peuvent avoir un droit d' acces. 

La Convention modifie uniquement le droit 
prevu par le Traite n° 8. Ce Traite constate une 
promesse solennelle de la Couronne. Pour les 
motifs enonces precedemment, il ne peut etre 
modifie que dans la mesure ou la Convention visait 
clairement a modifier les droits en cause. Confor
mement au pouvoir qu'il avait de le faire, le gou
vernement federal a adopte unilateralement la 
Convention. 11 n' agirait vraisemblablement pas de 
la sorte aujourd'hui. L'adoption unilaterale de la 
Convention renforce la conclusion que le droit de 
chasse prevu par celle-ci doit etre 'interprete a la 
lumiere des dispositions du Traite n° 8. 

11 s' ensuit que toute atteinte prima fade aux 
droits garantis par le Traite n° 8 OU la Convention 
doit etre justifiee. Cela <lit, comment justifier une 
atteinte a un droit issu de traite? De toute evidence, 
la limitation contestee doit etre examinee dans le 
contexte du traite lui-meme. Toutefois, les prin
cipes reconnus a cet egard et qui doivent etre pris 
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tion should generally be those set out in Sparrow, 
supra. There may well be other factors that should 
influence the result. The Sparrow decision itself 
recognized that it was not setting a complete cata
logue of factors. Nevertheless, these factors may 
serve as a rough guide when considering the 
infringement of treaty rights. 

Prima Facie Infringement of the Treaty Right to 
hunt as modified by the NRTA 

The licensing provisions of the Wildlife Act 
address two objectives: public safety and conserva
tion. These objectives, in and of themselves, are 
not unconstitutional. However, it is evident from 
the wording of the Act and its regulations that the 
manner in which the licensing scheme is set up 
results in a prima facie infringement of the Treaty 
No.8 right to hunt as modified by the NRTA. The 
statutory scheme establishes a two-step licensing 
process. The public safety component is the first 
one that is engaged. 

Under s. 15(1)(c) of the Wildlife Act, the Lieu
tenant Governor in Council may pass regulations 
which "specify training and testing qualifications 
required for the obtaining and holding of a licence 
or permit". The regulations passed pursuant to this 
section are found in Alta. Reg. 50/87, s. 2(2) which 
reads as follows: 

2 ... 

(2) Subject to the General Wildlife (Ministerial) Regula
tion, a person is not eligible to obtain or hold a recrea
tional licence unless 

(a) prior to the date of his application for a recrea
tional licence, he has 

(i) achieved a mark, as determined by the Minister, 
on an examination approved by the Minister, 

(ii) held a licence authorizing recreational hunting 
in Alberta or elsewhere, or 

en consideration et appliques dans l 'examen de la 
justification devraient generalement etre ceux qui 
ont ete enonces dans l'arret Sparrow, precite. II 
peut fort bien exister d'autres facteurs susceptibles 
d'influer sur le resultat. D' ailleurs, dans l'arret 
Sparrow lui-meme, notre Cour a reconnu qu' elle 
n'etablissait pas une liste de facteurs exhaustive. 
Neanmoins, ces facteurs peuvent servir de point de 
depart dans l'analyse d'une atteinte a des droits 
issus de traites. 

Atteinte prima facie au droit de chasse pre vu par 
le Traite et modifie par la Convention 

Les dispositions de la Wildlife Act concernant la 
delivrance de permis visent deux objectifs: la secu
rite du public et la conservation. En eux-memes, 
ces objectifs ne sont pas inconstitutionnels. Toute
fois, il ressort clairement de la Loi et de ses regle
ments d'application que la maniere dont le regime 
de delivrance de permis est con~u entraine une 
atteinte primafacie au droit de chasser prevu par le 
Traite n° 8 et modifie par la Convention. Le regime 
etabli par la loi fixe une procedure a deux volets en 
vue de la delivrance des permis. Le volet concer
nant la securite du public est le premier examine. 

Aux termes de l'al. 15(1)c) de la Wildlife Act, le 
lieutenant-gouvemeur en conseil peut, par regle
ment, [TRADUCTION] «preciser Ies exigences appli
cables en matiere de formation et d'examen pour 
obtenir et detenir un permis». Les dispositions 
reglementaires prises en application de cet alinea 
figurent au par. 2(2) du reglement de I' Alberta 
50/87' qui est ainsi redige: 

[TRADUCTIONJ 2 ... 

(2) Sous reserve du General Wildlife (Ministerial) Regu
lation, seules sont autorisees a obtenir OU a detenir Ull 

permis de chasse sportive les personnes qui satisfont 
aux conditions suivantes: 

a) avant la date de leur demande de permis de chasse 
sportive, elles ont: 

(i) soit obtenu la note de passage fixee par le minis
tre a !'examen qu'il a approuve a cet egard, 

(ii) soit deja detenu un tel permis en Alberta ou ail
leurs, 
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(iii) passed a test approved by the Minister respect
ing hunting competency, 

and 

(b) if his right to hold a recreational licence has been 
suspended in accordance with the Act or its predeces
sor, he has passed the examination referred to in 
clause (a)(i) subsequent to the beginning of his period 
of suspension. 

Standing on its own, the requirement that all 
hunters take gun safety courses and pass hunting 
competency tests makes eminently good sense. 
This protects the safety of everyone who hunts, 
including Indians. It has been held on a number of 
occasions that aboriginal or treaty rights must be 
exercised with due concern for public safety. 
Myran, supra, dealt with two Indians charged with 
hunting without due regard for the safety of others, 
contrary to the provisions of the Manitoba Wildlife 
Act. The accused argued that they were immune 
from the Act on the basis of their right to hunt for 
food guaranteed under the Manitoba Natural 
Resources Act (parallel to the NRTA). Dickson J. 
(as he then was) for the Court found at pp. 141-42 
that: 

I think it is clear from Prince and Myron that an 
Indian of the Province is free to hunt or trap game in 
such numbers, at such times of the year, by such means 
or methods and with such contrivances, as he may wish, 
provided he is doing so in order to obtain food for his 
own use and on unoccupied Crown lands or other lands 
to which he may have a right of access. But that is not to 
say that he has the right to hunt dangerously and without 
regard for the safety of other persons in the vicinity. 
[Emphasis added.] 

He went on at p. 142 to state that: 

In my opinion there is no irreconcilable conflict or 
inconsistency in principle between the right to hunt for 
food assured under para. 13 of the Memorandum of 
Agreement approved under The Manitoba Natural 
Resources Act and the requirement of s. 10(1) of The 
Wildlife Act that such right be exercised in a manner so 
as not to endanger the lives of others. The first is con
cerned with conservation of game to secure a continuing 
supply of food for the Indians of the Province and pro-

et 

(iii) OU reussi le test d'aptitude a Chasser approuve 
par le ministre; 

b) si leur droit de detenir un permis de chasse sportive 
a ete suspendu conformement a la Loi OU a celle qui 
s'appliquait a cet egard auparavant, elles ont reussi 
l'examen vise au sous-alinea a)(i) apres le debut de la 
periode de suspension. 

Prise isolement, l' obligation qui est faite a tous 
les chasseurs de suivre des cours de securite dans 
le maniement des armes a feu et de reussir des 
tests d'aptitude est erninemment sensee. En effet, 
elle protege la securite de tous les chasseurs, y 
compris des Indiens. II a d'ailleurs a maintes repri
ses ete juge que les droits ancestraux ou issus de 
traites doivent etre exerces avec egard pour la 
securite d'autrui. Dans l'arret Myran, precite, il 
etait question de deux Indiens accuses d' avoir 
chasse sans egard pour la securite d'autrui, contrai
rement aux dispositions de la Manitoba Wildlife 
Act. Les accuses ont plaide qu' ils ne pouvaient 
faire l' objet de poursuites fondees sur cette loi 
compte tenu du droit de chasser pour se nourrir 
que leur garantissait la Manitoba Natural 
Resources Act (texte analogue a la Convention). Le 
juge Dickson (plus tard Juge en chef) a statue ainsi 
pour la Cour, a lap. 141: 

L'arret Prince et Myron montre bien qu'un Indien est 
libre de chasser ou de pieger le gibier autant qu'il le 
desire, quand il le desire et par les moyens qu'il choisit a 
condition que ce soit pour se nourrir personnellement et 
sur des terres inoccupees de la Couronne ou auxquelles 
ii a un droit d'acces. Toutefois, ii n'a pas le droit de 
chasser dangereusement au mepris de la securite des 
gens du voisinage. [Je souligne.] 

II a ajoute ceci a lap. 142: 

Amon avis, il n'y a, en principe, ni conflit ni contra
diction entre le droit de chasser pour se nourrir, droit 
assure par la cl. 13 de la Convention approuvee par le 
Manitoba Natural Resources Act, et la prescription de 
l'art. 10(1) du Wildlife Act, en vertu duguel l'exercice de 
ce droit ne doit pas mettre la vie d'autrui en danger. La 
premiere disposition vise la protection du gibier pour 
assurer aux lndiens de la province un approvisionne
ment continu en vivres et proteger leur droit de chasser 
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tect the right of the Indians to hunt for food at all sea
sons of the year; the second is concerned with risk of 
death or serious injury omnipresent when hunters fail to 
have due regard for the presence of others in the vicin
ity. [Emphasis added.] 

That decision was subsequently affirmed by this 
Court in Sutherland, supra, and Moosehunter, 
supra. See to the same effect R. v. Napoleon, 
[1986] 1 C.N.L.R. 86 (B.C.C.A.) and R. v. Fox, 
[1994] 3 C.N.L.R. 132 (Ont. C.A.). Accordingly, it 
can be seen that reasonable regulations aimed at 
ensuring safety do not infringe aboriginal or treaty 
rights to hunt for food. Similarly these regulations 
do not infringe the hunting rights guaranteed by 
Treaty No. 8 as modified by the NRTA. 

While the general safety component of the 
licensing provisions may not constitute a prima 
fade infringement, the conservation component 
appears to present just such an infringement. Pro
vincial regulations for conservation purposes are 
authorized pursuant to the provisions of the NRTA. 
However, the routine imposition upon Indians of 
the specific limitations that appear on the face of 
the hunting licence may not be permissible if they 
erode an important aspect of the Indian hunting 
rights. This Court has held on numerous occasions 
that there can be no limitation on the method, tim
ing and extent of Indian hunting under a Treaty. I 
would add that a Treaty as amended by the NRTA 
should be considered in the same manner. Horse
man, supra, clearly indicated that such restrictions 
conflicted with the treaty right. Moreover, in 
Simon, supra, this appears at p. 413: 

The section clearly places seasonal limitations and 
licensing requirements, for the purposes of wildlife con
servation, on the right to possess a rifle and ammunition 
for the purposes of hunting. The restrictions imposed in 
this case conflict, therefore, with the appellant's right to 
possess a firearm and ammunition in order to exercise 
his free liberty to hunt over the lands covered by the 
Treaty. As noted, it is clear that under s. 88 of the Indian 

pour se nourrir en toute saison de l'annee; la seconde 
concerne le risque omnipresent de mort ou de blessure 
grave qui existe Iorsque des chasseurs ne tiennent pas 
compte de Ia presence d' autres personnes dans le voisi
nage. [Je souligne.] 

Cette decision a par la suite ete confirmee par 
notre Cour dans les arrets Sutherland, precite, et 
Moosehunter, precite. Vair, au meme effet, R. c. 
Napoleon, [1986] 1 C.N.L.R. 86 (C.A.C.-B.), et R. 
c. Fox, [1994] 3 C.N.L.R. 132 (C.A. Ont.). On 
peut done constater qu'un reglement raisonnable, 
destine a assurer la securite des individus, ne porte 
pas atteinte aux droits - ancestraux ou issus de 
traites - de chasser pour se nourrir. II ne porte pas 
non plus atteinte aux droits de chasse garantis par 
le Traite n° 8 et modifies par la Convention. 

Bien que !'aspect des dispositions relatives a la 
delivrance des permis qui concerne la securite en 
general ne constitue peut-etre pas une atteinte 
prima fade, !'aspect touchant la conservation 
parait toutefois creer une telle atteinte. II est per
mis aux provinces, aux termes de la Convention, 
de prendre des reglements visant des objectifs de 
conservation. Toutefois, il se peut qu'il ne soit pas 
permis d'appliquer systematiquement aux Indiens 
les restrictions specifiques inscrites sur les permis 
de chasse, si une telle mesure affaiblit un aspect 
important des droits de chasse des Indiens. Notre 
Cour a statue, en de nombreuses occasions, qu'on 
ne peut limiter I' ampleur des activites de chasse 
exercees par les Indiens en vertu d'un traite, ni les 
methodes qu'ils utilisent a cette fin OU les periodes 
durant lesquelles ils s'y adonnent. J'ajouterais 
qu'un traite modi.fie par la Convention doit etre 
consider€ de la meme maniere. II a ete clairement 
indique dans Horseman, precite, que de telles res
trictions entraient en conflit avec le droit issu de 
traite. De plus, dans Simon, precite, on peut lire ce 
qui suit a lap. 413: 

L'article impose clairement, aux fins de la conservation 
de la faune, des restrictions saisonnieres et des exi
gences en matiere de permis sur le droit de posseder une 
carabine et des munitions pour chasser. Par consequent, 
les restrictions imposees en l' espece entrent en conflit 
avec le droit de I' appelant de posseder une arme a feu et 
des munitions afin d'exercer sa liberte de chasser sur les 
terres visees par le traite. Comme il a ete mentionne, il 
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Act provincial legislation cannot restrict native treaty 
rights. If conflict arises, the terms of the treaty prevail. 

The Simon case dealt with Provincial regulations 
which the government attempted to justify under s. 
88 of the Indian Act. By contrast, in this case, para. 
12 of the NRTA specifically provides that the pro
vincial government may make regulations for con
servation purposes, which affect the Treaty rights 
to hunt. Accordingly, Provincial regulations per
taining to conservation will be valid so long as 
they are not clearly unreasonable in their applica
tion to aboriginal people. 

Under the present licensing scheme, an Indian 
who has successfully passed the approved gun 
safety and hunting competency courses would not 
be able to exercise the right to hunt without being 
in breach of the conservation restrictions imposed 
with respect to the hunting method, the kind and 
numbers of game, the season and the permissible 
hunting area, all of which appear on the face of the 
licence. Moreover, while the Minister may deter
mine how many licences will be made available 
and what class of licence these will be, no provi
sions currently exist for "hunting for food" 
licences. 

At present, only sport and commercial hunting 
are licensed. It is true that the regulations do pro
vide for a subsistence hunting licence. See Alta. 
Reg. 50/87, s. 25; Alta. Reg. 95/87, s. 7. However, 
its provisions are so minimal and so restricted that 
it could never be considered a licence to hunt for 
food as that term is used in Treaty No. 8 and as it 
is understood by the Indians. Accordingly, there is 
no provision for a licence which does not contain 
the facial restrictions set out earlier. Finally, there 
is no provision which would guarantee to Indians 
preferential access to the limited number of 
licences, nor is there a provision that would 
exempt them from the licence fee. As a result, 
Indians, like all other Albertans, would have to 
apply for a hunting licence from the same limited 

est evident qu'en vertu de l'art. 88 de la Loi sur Les 
Indiens, un texte legislatif provincial ne peut limiter les 
droits autochtones issus d'un traite. S'il survient un con
flit, les termes du traite prevalent. 

L' arret Simon portait sur un reglement provin
cial que le gouvemement conceme a tente de justi
fier en invoquant l'art. 88 de la Loi sur !es Indiens. 
Or, en l'espece, le par. 12 de la Convention prevoit 
specifiquement que le gouvernement provincial 
peut, a des fins de conservation, prendre des regle
ments ayant une incidence sur les droits de chasse 
prevus par le Traite. 11 s'ensuit que les reglements 
provinciaux en matiere de conservation seront 
valides dans la mesure ou leur application aux 
peuples autochtones n'est pas manifestement 
deraisonnable. 

En vertu du regime actuel de delivrance des per
mis, l'Indien qui reussit les cours de securite dans 
le maniement des armes a feu ainsi que les tests 
d' aptitude a chasser approuves ne serait pas en 
mesure d' exercer le droit de chasser sans violer les 
restrictions en matiere de conservation inscrites sur 
le permis et qui sont imposees relativement aux 
methodes de chasse, au type de gibier, au nombre 
de prises ainsi qu'aux periodes de chasse et aux 
zones ou celle-ci est autorisee. Qui plus est, bien 
que le ministre puisse fixer le nombre et les cate
gories de permis qui seront disponibles, ii n'existe 
a l'heure actuelle aucune disposition concemant la 
delivrance de perrnis de «chasse pour se nourrirn. 

Pour !'instant, des perrnis ne sont delivres que 
pour la chasse sportive et la chasse commerciale. 11 
est vrai que des reglements pourvoient effective
ment a la delivrance de permis de chasse a des fins 
de subsistance. Voir le reglement de l' Alberta 
50/87, art. 25, et le reglement de I' Alberta 95/87, 
art. 7. Toutefois, les conditions de ces permis ont 
une portee si minime et sont assortis de tant de res
trictions qu'ils ne pourraient jamais etre consideres 
comme des permis autorisant Ieur titulaire a chas
ser pour se nourrir au sens du Traite n° 8 et au sens 
ou l'entendent les Indiens. 11 n'existe done aucune 
disposition prevoyant la delivrance d'un permis 
dont le texte ne comporte aucune des restrictions 
enoncees precedemment. Enfin, il n' existe aucune 
disposition garantissant aux Indiens la preference 
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pool of licences. Further, if they were fortunate 
enough to be issued a licence, they would have to 
pay a licensing fee, effectively paying for the priv
ilege of exercising a treaty right. This is clearly in 
conflict with both the Treaty and NRTA provisions. 

The present licensing system denies to holders 
of treaty rights as modified by the NRTA the very 
means of exercising those rights. Limitations of 
this nature are in direct conflict with the treaty 
right. Therefore, it must be concluded that s. 26(1) 
of the Wildlife Act conflicts with the hunting right 
set out in Treaty No. 8 as modified by the NRTA. 

Accordingly, it is my conclusion that the appel
lant, Mr. Ominayak, has established the existence 
of a prima facie breach of his treaty right. It now 
falls to the government to justify that infringement. 

Justification 

In my view justification of provincial regula
tions enacted pursuant to the NRTA should meet 
the same test for justification of treaty rights that 
was set out in Sparrow. The reason for this is obvi
ous. The effect of para. 12 of the NRTA is to place 
the Provincial government in exactly the same 
position which the Federal Crown formerly occu
pied. Thus the Provincial government has the same 
duty not to infringe unjustifiably the hunting right 
provided by Treaty No. 8 as modified by the 
NRTA. Paragraph 12 of the NRTA provides that the 
province may make laws for a conservation pur
pose, subject to the Indian right to hunt and fish for 
food. Accordingly, there is a need for a means to 
assess which conservation laws will if they 
infringe that right, nevertheless be justifiable. The 

au moment de la delivrance du nombre limite de 
permis disponibles, ni de dispositions les exemp
tant du paiement des droits de delivrance exigibles. 
En consequence, les Indiens, au meme titre que les 
autres Albertains, sont tenus de demander la deii
vrance d'un permis de chasse, parmi le nombre 
limite de permis disponibles pour I' ensemble des 
chasseurs. Qui plus est, a supposer qu'un lndien 
soit suffisamment chanceux pour obtenir un per
mis, il devrait neanmoins payer les droits de deli
vrance requis, se trouvant ainsi, dans les faits, a 
payer pour avoir le privilege d'exercer un· droit 
issu de traite. Une telle situation est manifestement 
incompatible avec Ies dispositions du Traite et cel
les de la Convention. 

Le regime actuel de delivrance de permis prive 
les personnes qui sont titulaires de droits issus de 
traite modifies par la Convention des moyens 
memes d'exercer ces droits. Les restrictions de 
cette nature sont en contradiction directe avec le 
droit prevu au Traite. II faut done conclure que le 
par. 26(1) de la Wildlife Act est incompatible avec 
le droit de chasser prevu par le Traite n° 8 et modi
fie par Ia Convention. 

Par consequent, je conclus que l' appelant, M. 
Ominayak, a etabli l' existence d'une atteinte prima 
facie a son droit issu de traite. II incombe mainte
nant au gouvemement de justifier cette atteinte. 

Justification 

A mon avis, un reglement provincial pris con
formement a la Convention doit satisfaire, a 
1' egard des droits issus de traite, le meme critere de 
justification que celui enonce clans Sparrow. La 
raison en est evidente. Comme le par. 12 de la 
Convention a pour effet de placer le gouvemement 
provincial exactement dans la situation ou se trou
vait la Couronne federale auparavant, le gouveme
ment provincial a la meme obligation de ne pas 
porter atteinte de maniere injustifiee au droit de 
chasse prevu par le Traite n° 8 et modifie par la 
Convention. Le paragraphe 12 de la Convention 
prevoit que la province peut legiferer a des fins de 
conservation, sous reserve du droit des Indiens de 
chasser et de pecher pour se nourrir. En conse
quence, il est necessaire de disposer de moyens de 



19
96

 C
an

LI
I 2

36
 (

S
C

C
)

[1996] 1 R.C.S. R. c. BADGER Le juge Cory 821 

Sparrow analysis provides a reasonable, flexible 
and current method of assessing conservation regu
lations and enactments. 

In Sparrow, at p. 1113, it was held that in con
sidering whether an infringement of aboriginal or 
treaty rights could be justified, the following ques
tions should be addressed sequentially: 

First, is there a valid legislative objective? Here the 
court would inquire into whether the objective of Parlia
ment in authorizing the department to enact regulations 
regarding fisheries is valid. The objective of the depart
ment in setting out the particular regulations would also 
be scrutinized. [Emphasis added.] 

At page 1114, the next step was set out in this way: 

If a valid legislative objective is found, the analysis 
proceeds to the second part of the justification issue. 
Here, we refer back to the guiding interpretive principle 
derived from Taylor and Williams and Guerin, supra. 
That is, the honour of the Crown is at stake in dealings 
with aboriginal peoples. The special trust relationship 
and the responsibility of the government vis-a-vis 
aboriginals must be the first consideration in determin
ing whether the legislation or action in question can be 
justified. [Emphasis added.] 

Finally, at p. 1119, it was noted that further ques
tions might also arise depending on the circum
stances of the inquiry: 

These include the questions of whether there has been as 
little infringement as possible in order to effect the 
desired result; whether, in a situation of expropriation, 
fair compensation is available; and, whether the aborigi
nal group in question has been consulted with respect to 
the conservation measures being implemented. The 
aboriginal peoples, with their history of conservation
consciousness and interdependence with natural 
resources, would surely be expected, at the least, to be 
informed regarding the determination of an appropriate 
scheme for the regulation of the fisheries. 

We would not wish to set out an exhaustive list of the 
factors to be considered in the assessment of justifica-

determiner si une loi en matiere de conservation 
qui porte atteinte a ce droit est neanmoins justifia
ble. L'analyse formulee dans l'arret Sparrow cons
titue une methode raisonnable, souple et admise 
d' evaluation des lois et reglements relatifs a la 
conservation. 

Dans l' arret Sparrow, il a ete juge, a lap. 1113, 
que pour determiner s'il est possible de justifier 
une atteinte a des droits ancestraux OU iSSUS de 
traites il faut se poser les questions suivantes, dans 
I' ordre indique: 

En premier lieu, il faut se demander s'il existe un objec
tif legislatif regulier. A ce stade, la cour se demanderait 
si l'objectif vise par le Parlement en autorisant le minis
tere a adopter des reglements en matiere de peche est 
regulier. Serait egalement examine l'objectif poursuivi 
par le ministere en adoptant le reglement en cause. [Jc 
souligne.] 

A la page 1114, l'etape suivante a ete decrite ainsi: 

Si on conclut a !'existence d'un objectif legislatif 
regulier, on passe au second volet de la question de la 
justification. lei, nous nous referons au principe direc
teur d'interpretation qui decoule des arrets Taylor and 
Williams et Guerin, precites. C'est-a-dire, l'honneur de 
Sa Majeste est en jeu lorsqu'Elle transige avec les 
peuples autochtones. Les rapports speciaux de fiduciaire 
et la responsabilite du gouvemement envers les autoch
tones doivent etre le premier facteur a examiner en 
determinant si la mesure legislative ou I' action en cause 
est justifiable. [Je souligne.] 

Enfin, a lap. 1119, on a signale que d'autres ques
tions peuvent egalement se soulever, selon les cir
constances de I' enquete: 

11 s'agit notamment des questions de savoir si, en tentant 
d' obtenir le resultat souhaite, on a porte le moins possi
ble atteinte a des droits, si une juste indemnisation est 
prevue en cas d'expropriation et si le groupe d'autoch
tones en question a ete consulte au sujet des mesures de 
conservation mises en reuvre. On s'attendrait certaine
ment a ce que les peuples autochtones, traditionnelle
ment sensibilises a la conservation et ayant toujours 
vecu dans des rapports d'interdependance avec les res
sources naturelles, soient au moins informes relative
ment a la conception d'un regime approprie de regle
mentation de la peche. 

Nous ne nous proposons pas de presenter une enume
ration exhaustive des facteurs a considerer dans l'appre-
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tion. Suffice it to say that recognition and affirmation 
requires sensitivity to and respect for the rights of 
aboriginal peoples on behalf of the government, courts 
and indeed all Canadians. [Emphasis added.] 

In the present case, the government has not led 
any evidence with respect to justification. In the 
absence of such evidence, it is not open to this 
Court to supply its own justification. Section 26(1) 
of the Wildlife Act constitutes a prima facie 
infringement of the appellant Mr. Ominayak' s 
treaty right to hunt. Yet, the issue of conservation 
is of such importance that a new trial must be 
ordered so that the question of justification may be 
addressed. 

Conclusion 

The constitutional question posed before this 
Court was: 

If Treaty 8 confirmed to the Indians of the Treaty 8 Ter
ritory the right to hunt throughout the tract surrendered, 
does the right continue to exist or was it extinguished 
and replaced by para. 12 of the Natural Resources 
Transfer Agreement, 1930 (Constitution Act, 1930, 
20-21 George V, c. 26 (U.K.)), and if the right continues 
to exist, could that right be exercised on the lands in 
question and, if so, was the right impermissibly 
infringed upon bys. 26(1) ors. 27(1) of the Wildlife Act, 
S.A. 1984, c. W-9.1, given Treaty 8 ands. 35(1) of the 
Constitution Act, 1982? 

It is evident from these reasons that the constitu
tional question should be answered as follows. The 
hunting rights confirmed by Treaty No. 8 were 
modified by para. 12 of the NRTA to the extent 
indicated in these reasons. Paragraph 12 of the 
NRTA provided for a continuing right to hunt for 
food on unoccupied land. 

Mr. Badger and Mr. Kiyawasew were hunting 
on occupied land to which they had no right of 
access under Treaty No. 8 or the NRTA. Accord
ingly, ss. 26(1) and 27(1) of the Wildlife Act do not 
infringe their constitutional right to hunt for food. 

ciation de la justification. Qu'il suffise de souligner que 
la reconnaissance et la confirmation exigent que le gou
vernement, les tribunaux et meme I' ensemble des Cana
diens soient conscients des droits des peuples autoch
tones et qu'ils les respectent. [Je souligne.] 

En l'espece, le gouvernement n'a pas presente 
de preuve relativement a la justification. En I' ab
sence d'une telle preuve, il n'est pas loisible a 
notre Cour de fournir sa propre justification. Le 
paragraphe 26(1) de la Wildlife Act constitue une 
atteinte prima facie au droit de chasse issu de traite 
que possede 1' appelant, M. Ominayak. Cela µit, la 
question de la conservation est d'une telle impor
tance qu'il faut ordonner la tenue d'un nouveau 
proces afin de permettre !'examen de la question 
de la justification. 

Conclusion 

La question constitutionnelle qui etait posee a 
notre Cour etait la suivante: 

Si le Traite n° 8 confirmait aux Indiens du teJTitoire de 
ce traite le droit de chasser dans I' ensemble de la zone 
cedee, Je droit existe-t-il toujours OU a-t-iJ ete eteint et 
remplace par le par. 12 de la Convention sur le transfert 
des ressources naturelles de 1930 (Loi constitutionnelle 
de 1930, 20-21 George V, ch. 26 (R.-U.)) et, si le droit 
existe toujours, pouvait-il etre exerce sur Jes terres en 
question. Dans !'affirmative, les par. 26(1) ou 27(1) de 
la Wildlife Act, S.A. 1984, ch. W-9.1, portent-ils atteinte 
ace droit, compte tenu du Traite n° 8 et du par. 35(1) de 
la Loi constitutionnelle de 1982? 

11 ressort clairement des motifs qui precedent 
que Ia question constitutionnelle devrait recevoir la 
reponse suivante. Les droits de chasse confirmes 
par le Traite n° 8 ont, dans la mesure indiquee dans 
les presents motifs ete modifies par le par. 12 de la 
Convention. Le paragraphe 12 de la Convention a 
etabli un droit constant de chasser Sur des terres 
inoccupees pour se nourrir. 

Monsieur Badger et M. Kiyawasew chassaient 
sur des terres occupees auxquelles ils n'avaient 
aucun droit d' acces en vertu du Traite n° 8 ou de la 
Convention. Par consequent, les par. 26(1) et 27(1) 
de la Wildlife Act ne portent pas atteinte a leur 
droit constitutionnel de chasser pour se nourrir. 
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However, Mr. Ominayak was exerc1smg his 
constitutional right on land which was unoccupied 
for the purposes of this case. Section 26(1) of the 
Wildlife Act constitutes a prima fade infringement 
of his Treaty right to hunt for food. As a result of 
their conclusions, the issue of justification was not 
considered by the courts below. Therefore, in his 
case, a new trial must be ordered so that the issue 
of justification may be addressed. 

Disposition 

The appeals of Mr. Badger and Mr. Kiyawasew 
are dismissed. 

The appeal of Mr. Ominayak is allowed and a 
new trial directed so that the issue of the justifica
tion of the infringement created by s. 26(1) of the 
Wildlife Act and any regulations passed pursuant to 
that section may be addressed. 

Appeals of Wayne Clarence Badger and Leroy 
Steven Kiyawasew dismissed; appeal of Ernest 
Clarence Ominayak allowed and a new trial 
directed. 

Solicitors for the appellants: Mandamin & Asso
ciates, Calgary. 

Solicitor for the respondent: The Attorney Gen
eral for Alberta, Edmonton. 

Solicitor for the intervener the Attorney General 
of Canada: The Attorney General of Canada, 
Ottawa. 

Solicitor for the intervener the Attorney General 
of Manitoba: The Attorney General of Manitoba, 
Winnipeg. 

Solicitor for the intervener the Attorney General 
for Saskatchewan: The Attorney General for Sas
katchewan, Regina. 

Solicitors for the intervener the Federation of 
Saskatchewan Indian Nations: Wardell, Worme, 
Piche & Missens, Saskatoon. 

Cependant, M. Ominayak exen;ait son droit 
constitutionnel sur des terres qui etaient inoccu
pees pour les fins de I' espece. Le paragraphe 26(1) 
de la Wildlife Act constitue une atteinte primafacie 
a son droit - issu du Traite - de chasser pour se 
nourrir. En raison de leurs conclusions, les juridic
tions inferieures n' ont pas examine la question de 
la justification. Par consequent, dans le cas de M. 
Ominayak, un nouveau proces doit etre ordonne 
afin de permettre I' examen de cette question. 

Dispositif 

Les pourvois de MM. Badger et Kiyawasew 
sont rejetes. 

Le pourvoi de M. Ominayak est accueilli et un 
nouveau proces est ordonne afin que soit examinee 
la question de la justification de I' atteinte creee par 
le par. 26(1) de la Wildlife Act et les reglements 
pris en application de cette disposition. 

Les pourvois de Wayne Clarence Badger et de 
Leroy Steven Kiyawasew sont rejetes; le pourvoi 
d'Ernest Clarence Ominayak est accueilli et un 
nouveau proces est ordonne. 

Procureurs des appelants: Mandamin & Asso
ciates, Calgary. 

Procureur de l'intimee: Le procureur general de 
['Alberta, Edmonton. 

Procureur de l'intervenant le procureur general 
du Canada: Le procureur general du Canada, 
Ottawa. 

Procureur d.e l'intervenant le procureur general 
du Manitoba: Le procureur general du Manitoba, 
Winnipeg. 

Procureur de l'intervenant le procureur general 
de la Saskatchewan: Le procureur general de la 
Saskatchewan, Regina. 

Procureurs de l'intervenante la Federation of 
Saskatchewan Indian Nations: Wardell, Worme, 
Piche & Missens, Saskatoon. 
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Solicitors for the intervener the Lesser Slave 
Lake Indian Regional Council: Parlee, McLaws, 
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Solicitors for the intervener the Treaty 7 Tribal 
Council: Walsh, Wilkins, Calgary. 

Solicitors for the intervener the Confederacy of 
Treaty Six First Nations: Molstad, Gilbert, 
Edmonton. 

Solicitors for the intervener the Assembly of 
First Nations: Scott & Aylen, Ottawa. 

Solicitors for the intervener the Assembly of 
Manitoba Chiefs: Buchwald, Asper, Gallagher, 
Henteleff. Winnipeg. 
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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE LA NOUVELLE-
NOVA SCOTIA ÉCOSSE

Indians — Treaty rights — Fishing rights — Accused, Indiens — Droits issus de traités — Droits de pêche
a Mi’kmaq Indian, fishing with prohibited net during — Indien mi’kmaq accusé d’avoir pêché pendant la
close period and selling fish caught without a licence in période de fermeture à l’aide d’un filet prohibé et
violation of federal fishery regulations — Whether d’avoir vendu du poisson pêché sans permis en contra-
accused possessed treaty right to catch and sell fish that vention de la réglementation fédérale sur les pêches —
exempted him from compliance with regulations — L’accusé possédait-il un droit issu de traité l’autorisant
Mi’kmaq Treaties of 1760-61 — Maritime Provinces à prendre et à vendre du poisson sans être tenu de se
Fishery Regulations, SOR/93-55, ss. 4(1)(a), 20 — Fish- conformer à la réglementation? — Traités conclus par
ery (General) Regulations, SOR/93-53, s. 35(2). les Mi’kmaq en 1760 et en 1761 — Règlement de pêche

des provinces maritimes, DORS/93-55, art. 4(1)a),
20 — Règlement de pêche (dispositions générales),
DORS/93-53, art. 35(2).

The accused, a Mi’kmaq Indian, was charged with L’accus´e, un Indien mi’kmaq, a ´eté inculpé de trois
three offences set out in the federal fishery regulations: infractions ´enoncées dans la r´eglementation f´edérale sur
the selling of eels without a licence, fishing without a les pˆeches: avoir vendu des anguilles sans permis, avoir
licence and fishing during the close season with illegal pˆeché sans permis et avoir pˆeché pendant la période de
nets. He admitted that he had caught and sold 463 fermeture au moyen de filets ill´egaux. Il a admis avoir
pounds of eels without a licence and with a prohibited vendu 463 livres d’anguilles qu’il avait pˆechées sans
net within close times. The only issue at trial was permis `a l’aide d’un filet prohibé, pendant la p´eriode de
whether he possessed a treaty right to catch and sell fish fermeture. La seule question en litige au proc`es était
under the treaties of 1760-61 that exempted him from celle de savoir s’il poss´edait un droit issu des trait´es
compliance with the regulations. During the negotia- conclus en 1760 et 1761 qui l’autorisait `a prendre et `a
tions leading to the treaties of 1760-61, the aboriginal vendre du poisson sans ˆetre tenu de se conformer `a la
leaders asked for truckhouses “for the furnishing them r´eglementation. Pendant les négociations qui ont abouti
with necessaries, in Exchange for their Peltry” in `a la signature de ces traités, en r´eponse au gouverneur,
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response to the Governor’s inquiry “Whether they were qui leur demandait «s’ils avaient ´eté mandatés par leurs
directed by their Tribes, to propose any other particulars tribus pour proposer autre chose `a ce moment», les chefs
to be Treated upon at this Time”. The written document, indiens ont demand´e l’établissement de maisons de troc
however, contained only the promise by the Mi’kmaq (postes de traite) «afin de leur fournir des biens n´eces-
not to “Traffick, Barter or Exchange any Commodities saires, en ´echange de leurs pelleteries». Toutefois, le
in any manner but with such persons, or the Manager of document ´ecrit contenait seulement la promesse par les
such Truckhouses as shall be appointed or established Mi’kmaq qu’ils «ne trafiquer[aient], ne troquer[aient] et
by His majesty’s Governor”. While this “trade clause” is n’´echanger[aient] aucune marchandise, de quelque
framed in negative terms as a restraint on the ability of mani`ere que ce soit, si ce n’est avec les personnes ou les
the Mi’kmaq to trade with non-government individuals, g´erants des maisons de troc qui seront d´esignées ou ´eta-
the trial judge found that it reflected a grant to them of blies par le gouverneur de Sa Majest´e». Bien que cette
the positive right to bring the products of their hunting, «clause relative au commerce» soit formul´ee de fa¸con
fishing and gathering to a truckhouse to trade. He also n´egative sous forme de restriction de la capacit´e des
found that when the exclusive trade obligation and the Mi’kmaq de commercer avec d’autres personnes que les
system of truckhouses and licensed traders fell into dis- repr´esentants du gouvernement, le juge du proc`es a con-
use, the “right to bring” disappeared. The accused was clu qu’elle avait pour effet d’accorder aux Mi’kmaq le
convicted on all three counts. The Court of Appeal droit positif d’apporter le produit de leurs activit´es de
upheld the convictions. It concluded that the trade chasse, de pˆeche et de cueillette aux postes de traite
clause did not grant the Mi’kmaq any rights, but repre- pour en faire le commerce. Il a ´egalement conclu que,
sented a mechanism imposed upon them to help ensure lorsque l’obligation de commerce exclusif et le syst`eme
that the peace between the Mi’kmaq and the British was des maisons de troc et des commer¸cants patentés sont
a lasting one, by obviating the need of the Mi’kmaq to tomb´es en d´esuétude, le «droit d’apporter» des marchan-
trade with the enemies of the British or unscrupulous dises a disparu. L’accus´e a été déclaré coupable des trois
traders. chefs d’accusation qui pesaient contre lui. La Cour d’ap-

pel a confirmé les déclarations de culpabilité. Elle a con-
clu que la clause relative au commerce ne conf´erait
aucun droit aux Mi’kmaq, mais constituait plutôt un
mécanisme qui leur avait ´eté imposé en vue d’aider `a
l’ établissement d’une paix durable entre eux et les Bri-
tanniques, en ´eliminant le besoin des Mi’kmaq de com-
mercer avec les ennemis des Britanniques ou avec des
commerçants sans scrupules.

Held (Gonthier and McLachlin JJ. dissenting): The Arrêt (les juges Gonthier et McLachlin sont dissi-
appeal should be allowed and an acquittal entered on all dents): Le pourvoi est accueilli et l’acquittement est
charges. ordonné relativement à toutes les accusations.

Per Lamer C.J. and L’Heureux-Dub´e, Cory, Le juge en chef Lamer et les juges L’Heureux-Dub´e,
Iacobucci and Binnie JJ.: When interpreting the treaties Cory, Iacobucci et Binnie: Lorsqu’elle a interpr´eté les
the Court of Appeal erred in rejecting the use of extrin- trait´es, la Cour d’appel a commis une erreur en rejetant
sic evidence in the absence of ambiguity. Firstly, even l’utilisation de la preuve extrins`eque en l’absence d’am-
in a modern commercial context, extrinsic evidence is bigu¨ıté. Premièrement, même dans le contexte commer-
available to show that a written document does not cial moderne, il est possible de faire appel `a des ´elé-
include all of the terms of an agreement. Secondly, ments de preuve extrins`eques pour démontrer qu’un
extrinsic evidence of the historical and cultural context document donn´e ne renferme pas toutes les conditions
of a treaty may be received even if the treaty document d’une entente. Deuxi`emement, même dans le cas d’un
purports to contain all of the terms and even absent any document cens´e contenir toutes les conditions d’un
ambiguity on the face of the treaty. Thirdly, where a trait´e, des ´eléments de preuve extrins`eques relatifs au
treaty was concluded orally and afterwards written up contexte historique et culturel d’un trait´e peuvent ˆetre
by representatives of the Crown, it would be uncon- admis, mˆeme en l’absence d’ambigu¨ıté ressortant `a la

lecture du trait´e. Troisièmement, lorsqu’un trait´e a été
conclu oralement et subs´equemment couché par ´ecrit
par des repr´esentants de la Couronne, il serait inaccepta-
ble que cette derni`ere fasse fi des conditions dont les
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scionable for the Crown to ignore the oral terms while parties ont convenu oralement, alors qu’elle se fonde sur
relying on the written ones. celles qui ont ´eté consign´ees par ´ecrit.

There was more to the treaty entitlement than merely Le trait´e conférait davantage que le simple droit d’ap-
the right to bring fish and wildlife to truckhouses. While porter les produits de la chasse et de la pˆeche aux mai-
the treaties set out a restrictive covenant and do not say sons de troc. Bien que les trait´es établissent un covenant
anything about a positive Mi’kmaq right to trade, they (engagement) restrictif et ne parlent aucunement d’un
do not contain all the promises made and all the terms droit positif des Mi’kmaq de commercer, ils ne contien-
and conditions mutually agreed to. Although the trial nent pas l’ensemble des promesses qui ont ´eté faites et
judge drew positive implications from the negative trade des conditions dont les parties ont convenu mutuelle-
clause, such limited relief is inadequate where the Brit- ment. Bien que le juge du proc`es ait inféré certaines
ish-drafted treaty document does not accord with the cons´equences positives de l’existence de la clause rela-
British-drafted minutes of the negotiating sessions and tive au commerce libell´ee négativement, une r´eparation
more favourable terms are evident from the other docu- aussi limit´ee est insuffisante lorsque le trait´e rédigé par
ments and evidence the trial judge regarded as reliable. les Britanniques ne concorde pas avec le proc`es-verbal
Such an overly deferential attitude to the treaty docu- des s´eances de négociation qu’ils ont eux-mêmes r´edigé,
ment was inconsistent with a proper recognition of the et lorsque l’existence de conditions plus favorables res-
difficulties of proof confronted by aboriginal people. sort clairement des autres documents et ´eléments de
The trial judge’s narrow view of what constituted “the preuve que le juge du proc`es a consid´erés fiables. Une
treaty” led to the equally narrow legal conclusion that attitude de retenue aussi excessive envers le document
the Mi’kmaq trading entitlement, such as it was, termi- constatant le trait´e ne tient pas compte comme il se doit
nated in the 1780s. It is the common intention of the des probl`emes de preuve auxquels font face les peuples
parties in 1760 to which effect must be given. The trade autochtones. L’interpr´etation étroite du juge du proc`es
clause would not have advanced British objectives de ce qui constituait «le trait´e» a conduit `a la conclusion
(peaceful relations with a self-sufficient Mi’kmaq peo- de droit tout aussi ´etroite selon laquelle le droit des
ple) or Mi’kmaq objectives (access to the European Mi’kmaq de commercer, tel qu’il existait, s’est ´eteint
“necessaries” on which they had come to rely) unless dans les ann´ees 1780. C’est `a l’intention commune des
the Mi’kmaq were assured at the same time of continu- parties en 1760 qu’il faut donner effet. La clause relative
ing access, implicitly or explicitly, to a harvest of wild- au commerce n’aurait pas favoris´e les objectifs des Bri-
life to trade. tanniques (des relations harmonieuses avec un peuple

mi’kmaq autosuffisant) ni ceux des Mi’kmaq (l’acc`es
aux «biens nécessaires» européens, sur lesquels ils
étaient venus à compter) si les Mi’kmaq n’avaient pas
été assur´es, implicitement ou explicitement, d’avoir un
accès continu aux ressources de la faune pour en faire le
commerce.

This appeal should be allowed because nothing less Le pr´esent pourvoi doit être accueilli parce que rien
would uphold the honour and integrity of the Crown in de moins ne saurait prot´eger l’honneur et l’int´egrité de
its dealings with the Mi’kmaq people to secure their la Couronne dans ses rapports avec les Mi’kmaq en vue
peace and friendship, as best the content of those treaty d’´etablir la paix avec eux et de s’assurer leur amiti´e,
promises can now be ascertained. If the law is prepared autant qu’il soit possible de d´egager aujourd’hui la
to supply the deficiencies of written contracts prepared teneur des promesses faites par trait´e. Si le droit est dis-
by sophisticated parties and their legal advisors in order pos´e à suppléer aux lacunes de contrats écrits — pr´e-
to produce a sensible result that accords with the intent par´es par des parties bien inform´ees et leurs conseillers
of both parties, though unexpressed, the law cannot ask juridiques — afin d’en d´egager un r´esultat sens´e et con-
less of the honour and dignity of the Crown in its deal- forme `a l’intention des deux parties, quoiqu’elle ne soit
ings with First Nations. An interpretation of events that pas exprim´ee, il ne saurait demander moins de l’honneur
turns a positive Mi’kmaq trade demand into a negative et de la dignit´e de la Couronne dans ses rapports avec
Mi’kmaq covenant is not consistent with the honour and les Premi`eres nations. Est incompatible avec l’honneur
integrity of the Crown. Nor is it consistent to conclude et l’int´egrité de la Couronne une interpr´etation des ´evé-
that the Governor, seeking in good faith to address the nements qui a pour effet de transformer une demande
trade demands of the Mi’kmaq, accepted the Mi’kmaq positive des Mi’kmaq pour que soit prise une mesure
suggestion of a trading facility while denying any treaty commerciale en un engagement par ces derniers de ne
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protection to Mi’kmaq access to the things that were to pas faire quelque chose. Il n’est pas non plus logique de
be traded, even though these things were identified and conclure que le gouverneur, qui cherchait de bonne foi `a
priced in the treaty negotiations. The trade arrangement satisfaire aux demandes commerciales des Mi’kmaq, a
must be interpreted in a manner which gives meaning accept´e la proposition de ces derniers de mettre sur pied
and substance to the oral promises made by the Crown un ´etablissement commercial mais refusé de prot´eger
during the treaty negotiations. The promise of access to dans le trait´e l’accès des Mi’kmaq aux choses qui
“necessaries” through trade in wildlife was the key devaient faire l’objet du commerce, même si l’identité et
point, and where a right has been granted, there must be le prix de ces choses avaient ´eté déterminés lors de la
more than a mere disappearance of the mechanism cre- n´egociation du traité. L’arrangement commercial doit
ated to facilitate the exercise of the right to warrant the ˆetre interpr´eté de mani`ere à donner sens et substance
conclusion that the right itself is spent or extinguished. aux promesses orales faites par la Couronne pendant la

négociation du trait´e. La promesse d’accès aux «biens
nécessaires» au moyen du commerce des ressources de
la faune était l’´elément fondamental, et, lorsqu’un droit
a été accord´e, il faut plus que la simple disparition du
mécanisme cr´eé en vue d’en faciliter l’exercice pour jus-
tifier la conclusion que le droit lui-même est caduc ou
éteint.

There is a distinction to be made between a liberty Il faut faire une distinction entre une libert´e dont
enjoyed by all citizens and a right conferred by a spe- jouissent tous les citoyens et un droit de participer `a la
cific legal authority, such as a treaty, to participate in mˆeme activité qui est conf´eré par un texte juridique par-
the same activity. A general right enjoyed by all citizens ticulier, tel un trait´e. Un droit général dont jouissent tous
can be made the subject of an enforceable treaty prom- les citoyens peut faire l’objet d’une promesse ex´ecutoire
ise. Thus the accused need not show preferential trading dans le cadre d’un trait´e. Par cons´equent, l’accus´e n’a
rights, but only treaty trading rights. Following the pas besoin de d´emontrer l’existence de droits commer-
enactment of the Constitution Act, 1982, the fact the ciaux pr´eférentiels, mais seulement l’existence de droits
content of Mi’kmaq rights under the treaty to hunt and commerciaux issus de trait´es. Depuis l’édiction de la Loi
fish and trade was no greater than those enjoyed byconstitutionnelle de 1982, le fait que le contenu des
other inhabitants does not, unless those rights were droits de chasse, de pˆeche et de commerce conf´erés par
extinguished prior to April 17, 1982, detract from the trait´e aux Mi’kmaq n’était pas plus large que les droits
higher protection they presently offer to the Mi’kmaq dont jouissaient les autres citoyens n’affecte en rien la
people. protection plus grande qu’ils accordent actuellement aux

Mi’kmaq, à moins que les droits des Mi’kmaq n’aient
été éteints avant le 17 avril 1982.

The accused’s treaty rights are limited to securing Les droits issus du trait´e de l’accusé se limitent au fait
“necessaries” (which should be construed in the modern de pouvoir se procurer les «biens n´ecessaires» (expres-
context as equivalent to a moderate livelihood), and do sion qui s’entend aujourd’hui d’une subsistance conve-
not extend to the open-ended accumulation of wealth. nable), et ne s’´etendent pas à l’accumulation de riches-
Thus construed, however, they are treaty rights within ses illimit´ees. Ainsi interpr´etés, toutefois, ils constituent
the meaning of s. 35 of the Constitution Act, 1982. The des droits issus de traité au sens de l’art. 35 de la Loi
surviving substance of the treaty is not the literal prom-constitutionnelle de 1982. L’ élément du traité qui survit
ise of a truckhouse, but a treaty right to continue to n’est pas la promesse litt´erale d’établir des maisons de
obtain necessaries through hunting and fishing by trad- troc, mais un droit issu de trait´e qui permet de continuer
ing the products of those traditional activities subject to `a pouvoir se procurer les biens nécessaires en pratiquant
restrictions that can be justified under the Badger test. la chasse et la pêche et en échangeant le produit de ces
What is contemplated is not a right to trade generally for activit´es traditionnelles, sous réserve des restrictions qui
economic gain, but rather a right to trade for neces- peuvent ˆetre justifiées suivant le crit`ere établi dans Bad-
saries. The treaty right is a regulated right and can beger. Ce qui est envisagé, ce n’est pas un droit de com-
contained by regulation within its proper limits. Catch mercer de fa¸con générale pour r´ealiser des gains finan-
limits that could reasonably be expected to produce a ciers, mais plutˆot un droit de commercer pour pouvoir se
moderate livelihood for individual Mi’kmaq families at procurer des biens n´ecessaires. Le droit issu du traité est
present-day standards can be established by regulation un droit r´eglement´e qui peut, par r`eglement, ˆetre
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and enforced without violating the treaty right. Such circonscrit `a ses limites appropriées. Des limites de pri-
regulations would accommodate the treaty right and ses, dont il serait raisonnable de s’attendre `a ce qu’elles
would not constitute an infringement that would have to permettent aux familles mi’kmaq de s’assurer une sub-
be justified under the Badger standard. sistance convenable selon les normes d’aujourd’hui,

peuvent ˆetre établies par règlement et appliqu´ees sans
porter atteinte au droit issu du trait´e. Un tel règlement
respecterait le droit issu du traité et ne constituerait pas
une atteinte qui devrait ˆetre justifiée suivant la norme
établie dans l’arrˆet Badger.

The accused caught and sold the eels to support him- L’accus´e a pris et vendu les anguilles pour subvenir `a
self and his wife. His treaty right to fish and trade for ses besoins et `a ceux de sa conjointe. Il ne pouvait exer-
sustenance was exercisable only at the absolute discre- cer le droit que lui conf`ere le traité de pêcher et de com-
tion of the Minister. Accordingly, the close season and mercer `a des fins de subsistance qu’`a l’entière discr´etion
the imposition of a discretionary licencing system du ministre. En cons´equence, si la p´eriode de fermeture
would, if enforced, interfere with the accused’s treaty et le r´egime discr´etionnaire de d´elivrance de permis
right to fish for trading purposes, and the ban on sales ´etaient appliqu´es, ils porteraient atteinte au droit de
would, if enforced, infringe his right to trade for suste- pˆecher à des fins commerciales conf´eré par le trait´e à
nance. In the absence of any justification of the regula- l’accus´e, et l’interdiction de vendre le produit de sa
tory prohibitions, the accused is entitled to an acquittal. pˆeche porterait atteinte `a son droit de commercer à des

fins de subsistance. En l’absence de justification des
prohibitions réglementaires, l’accusé a droit à l’acquitte-
ment.

Per Gonthier and McLachlin JJ. (dissenting): Each Les juges Gonthier et McLachlin (dissidents): Chaque
treaty must be considered in its unique historical and trait´e doit être examin´e à la lumière de son contexte his-
cultural context, and extrinsic evidence can be used in torique et culturel particulier et, en l’absence d’ambi-
interpreting aboriginal treaties, absent ambiguity. It may gu¨ıté, il est possible recourir `a la preuve extrins`eque
be useful to approach the interpretation of a treaty in pour interpr´eter des traités conclus avec des Autoch-
two steps. First, the words of the treaty clause at issue tones. Il peut ˆetre utile d’interpr´eter un traité en deux
should be examined to determine their facial meaning, ´etapes. Dans un premier temps, il convient d’examiner
in so far as this can be ascertained, noting any patent le texte de la clause litigieuse pour en d´eterminer le sens
ambiguities and misunderstandings that may have arisen apparent, dans la mesure o`u il peut être d´egagé, en souli-
from linguistic and cultural differences. This exercise gnant toute ambigu¨ıté et tout malentendu manifestes
will lead to one or more possible interpretations of the pouvant r´esulter de diff´erences linguistiques et cultu-
clause. At the second step, the meaning or different relles. Cet examen conduira `a une ou `a plusieurs inter-
meanings which have arisen from the wording of the pr´etations possibles de la clause. Dans un deuxi`eme
treaty right must be considered against the treaty’s his- temps, le ou les sens d´egagés du texte du droit issu de
torical and cultural backdrop. A consideration of the his- trait´e doivent être examin´es sur la toile de fond histo-
torical background may suggest latent ambiguities or rique et culturelle du trait´e. Il est possible que l’examen
alternative interpretations not detected at first reading. de l’arri`ere-plan historique fasse ressortir des ambi-

guı̈tés latentes ou d’autres interpr´etations que la pre-
mière lecture n’a pas permis de d´eceler.

The treaties of 1760-61 do not grant a general right to Les trait´es de 1760 et 1761 ne confèrent pas un droit
trade. The core of the trade clause is the obligation on g´enéral de commercer. L’´elément central de la clause
the Mi’kmaq to trade only with the British. Ancillary to relative au commerce est l’obligation faite aux Mi’kmaq
this is the implied promise that the British will establish de ne commercer qu’avec les Britanniques. Constitue un
truckhouses where the Mi’kmaq can trade. These words aspect accessoire de cette obligation la promesse impli-
do not, on their face, confer a general right to trade. Nor cite que les Britanniques ´etabliront des postes de traite
does the historic and cultural context in which the trea- o`u les Mi’kmaq pourront commercer. Ces mots ne con-
ties were made establish such a right. The trial judge f`erent pas, à première vue, un droit g´enéral de commer-
was amply justified in concluding that the Mi’kmaq cer. Le contexte historique et culturel de la signature des
understood the treaty process as well as the particular trait´es n’établit pas non plus l’existence d’un tel droit.

19
99

 C
an

LI
I 6

65
 (

S
C

C
)



[1999] 3 R.C.S. 461R. c. MARSHALL

terms of the treaties they were signing. On the historical Le juge du proc`es était amplement justifié de conclure
record, moreover, neither the Mi’kmaq nor the British que les Mi’kmaq avaient compris le processus de n´ego-
intended or understood the treaty trade clause as creat- ciation ainsi que les conditions particuli`eres des trait´es
ing a general right to trade. To achieve the mutually qu’ils signaient. De plus, suivant la preuve historique, ni
desired objective of peace, both parties agreed to make les Mi’kmaq ni les Britanniques n’entendaient cr´eer par
certain concessions. The Mi’kmaq agreed to forgo their cette clause un droit g´enéral de commercer ou ne consi-
trading autonomy and the general trading rights they d´eraient qu’elle avait cet effet. Pour r´ealiser leur objectif
possessed as British subjects, and to abide by the treaty mutuel, en l’occurrence la paix, les deux parties ont
trade regime. The British, in exchange, undertook to donc convenu de certaines concessions. Les Mi’kmaq
provide the Mi’kmaq with stable trading outlets where ont renonc´e à leur autonomie commerciale et aux droits
European goods were provided at favourable terms g´enéraux de commercer qu’ils possédaient en tant que
while the exclusive trade regime existed. Both the sujets britanniques, et ils ont accept´e d’être liés par le
Mi’kmaq and the British understood that the “right to r´egime commercial établi par les traités. En contrepartie,
bring” goods to trade was a limited right contingent on les Britanniques se sont engag´es à établir des postes de
the existence of a system of exclusive trade and traite stables o`u il était possible de se procurer des mar-
truckhouses. The finding that both parties understood chandises europ´eennes `a des conditions favorables, tant
that the treaties granted a specific, and limited, right to que durerait le r´egime de commerce exclusif. Il ´etait
bring goods to truckhouses to trade is confirmed by the entendu, tant par les Mi’kmaq que par les Britanniques,
post-treaty conduct of the Mi’kmaq and the British. que le «droit d’apporter» des marchandises pour en faire
Soon after the treaties were entered into, the British le commerce ´etait un droit limité, subordonn´e à l’exis-
stopped insisting that the Mi’kmaq trade only with tence du r´egime de commerce exclusif et de maisons de
them, and replaced the expensive truckhouses with troc. La conclusion que les deux parties comprenaient
licenced traders in 1762. The system of licenced traders, que les trait´es accordaient un droit pr´ecis et limité —
in turn, died out by the 1780s. The exclusive trade and savoir celui d’apporter des marchandises aux maisons
truckhouse system was a temporary mechanism to de troc pour en faire le commerce — est confirm´ee par
achieve peace in a troubled region between parties with la conduite des Mi’kmaq et des Britanniques apr`es la
a long history of hostilities. When the restriction on the signature des trait´es. Peu après la conclusion des trait´es,
Mi’kmaq trade fell, the need for compensation for the les Britanniques ont cess´e d’exiger que les Mi’kmaq
removal of their trading autonomy fell as well. At this commercent uniquement avec eux et, en 1762, ils ont
point, the Mi’kmaq were vested with the general non- remplac´e les coûteuses maisons de troc par des commer-
treaty right to hunt, to fish and to trade possessed by all ¸cants patent´es. Le régime des commerçants patentés a `a
other British subjects in the region. The conditions sup- son tour disparu au cours des ann´ees 1780. Le régime de
porting the right to bring goods to trade at truckhouses, commerce exclusif et de maisons de troc ´etait une
as agreed to by both parties, ceased to exist. mesure temporaire, qui visait `a instaurer la paix dans

une région perturbée et qui avait ´eté convenue par des
parties ayant depuis longtemps des rapports hostiles.
Lorsque la restriction aux activit´es commerciales des
Mi’kmaq a cessé d’exister, la n´ecessit´e de compenser le
retrait de leur autonomie commerciale a elle aussi dis-
paru. Les Mi’kmaq ont d`es lors acquis le droit g´enéral
— non issu de traité — de chasser, de pêcher et de com-
mercer que poss´edaient tous les sujets britanniques de la
région. Les conditions justifiant le droit d’apporter des
marchandises aux postes de traite pour en faire le com-
merce dont avaient convenu les parties avaient cess´e
d’exister.

It follows from the trial judge’s finding that the “right Compte tenu de la conclusion du juge du proc`es que
to bring” goods to trade at truckhouses died with the le «droit d’apporter» des marchandises aux maisons de
exclusive trade obligation upon which it was premised troc pour en faire le commerce a cess´e d’exister en
that the treaties did not grant an independent right to mˆeme temps que l’obligation de commerce exclusif sur
truckhouses which survived the demise of the exclusive laquelle il reposait, il s’ensuit que les trait´es n’ont pas
trade system. This right therefore cannot be relied on in accord´e un droit ind´ependant `a des maisons de troc qui
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support of an argument of a trade right in the modern aurait surv´ecu à la disparition du régime de commerce
context which would exempt the accused from the appli- exclusif. Par cons´equent, ce droit ne peut ˆetre invoqu´e
cation of the fisheries regulations. au soutien de l’argument voulant qu’il existe, aujour-

d’hui, un droit de commercer qui exempterait l’appelant
de l’application de la réglementation sur les pˆeches.
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BINNIE J. — On an August morning six years 1LE JUGE BINNIE — Par un matin d’aoˆut, il y a
ago the appellant and a companion, both Mi’kmaq six ans, l’appelant et un ami, tous deux des Indiens
Indians, slipped their small outboard motorboat mi’kmaq, sont all´es pêcher l’anguille avec leur
into the coastal waters of Pomquet Harbour, petit hors-bord dans les eaux cˆotières de Pomquet
Antigonish County, Nova Scotia to fish for eels. Harbour, dans le comt´e d’Antigonish en Nouvelle-
They landed 463 pounds, which they sold forÉcosse. Ils en ont pris 463 livres, qu’ils ont ven-
$787.10, and for which the appellant was arrested dues pour 787,10 $, activités pour lesquelles l’ap-
and prosecuted. pelant a ´eté arrêté et accus´e.

On an earlier August morning, some 235 years 2Par un matin d’aoˆut également, mais il y a plus
previously, the Reverend John Seycombe of longtemps de cela, soit environ 235 ans, le r´evé-
Chester, Nova Scotia, a missionary and sometime rend John Seycombe, de Chester en Nouvelle-
dining companion of the Governor, noted with sat-Écosse, missionnaire et, parfois, compagnon de
isfaction in his diary, “Two Indian squaws brought table du gouverneur, a ´ecrit avec satisfaction dans
seal skins and eels to sell”. That transaction was son journal, [TRADUCTION] «Deux Indiennes ont
apparently completed without arrest or other inci- apport´e des peaux de phoque et des anguilles pour
dent. The thread of continuity between these les vendre». Cette transaction s’est apparemment
events, it seems, is that the Mi’kmaq people have d´eroulée sans arrestation ni autre incident. L’´elé-
sustained themselves in part by harvesting and ment de continuit´e entre ces ´evénements est,
trading fish (including eels) since Europeans first semble-t-il, que les Mi’kmaq subviennent en partie
visited the coasts of what is now Nova Scotia in `a leurs besoins en pˆechant et en faisant le com-
the 16th century. The appellant says that they are merce du poisson (y compris l’anguille), et ce
entitled to continue to do so now by virtue of a depuis que les Europ´eens ont visité pour la pre-
treaty right agreed to by the British Crown in mi`ere fois, au 16e siècle, les côtes du territoire qui
1760. As noted by my colleague, Justice est maintenant la Nouvelle-Écosse. L’appelant
McLachlin, the appellant is guilty as charged affirme que les Mi’kmaq ont le droit de continuer `a
unless his activities were protected by an existing le faire en vertu d’un droit issu d’un traité conclu
aboriginal or treaty right. No reliance was placed avec la Couronne britannique en 1760. Comme l’a
on any aboriginal right; the appellant chooses to soulign´e ma collègue le juge McLachlin, l’appe-
rest his case entirely on the Mi’kmaq treaties of lant est coupable des infractions reproch´ees sauf si
1760-61. ses activit´es étaient prot´egées par un droit existant

— ancestral ou issu de traité. Aucun droit ancestral
n’a été invoqué; l’appelant a d´ecidé de fonder sa
cause enti`erement sur les traités conclus par les
Mi’kmaq en 1760 et en 1761.

The trial judge ([1996] N.S.J. No. 246 (QL) 3Le juge du procès ([1996] N.S.J. No. 246 (QL)
(Prov. Ct.)) accepted as applicable the terms of a (C. prov.)) a consid´eré que les conditions du Trait´e
Treaty of Peace and Friendship signed on March de paix et d’amiti´e signé le 10 mars 1760 à Halifax
10, 1760 at Halifax. The parties disagree about the ´etaient applicables. Les parties ne s’entendent pas
existence of alleged oral terms, as well as the quant `a l’existence de conditions verbales ni quant
implications of the “trade clause” written into that aux effets de la «clause relative au commerce»
document. From this distance, across more than figurant dans ce document. De cette distance, apr`es
two centuries, events are necessarily seen as plus de deux si`ecles, les ´evénements sont n´ecessai-
“through a glass, darkly”. The parties were negoti- rement vus comme «dans un miroir, d’une mani`ere
ating in March 1760 in the shadow of the great obscure». En mars 1760, les parties n´egociaient
military and political turmoil following the fall of dans l’ombre de la grande tourmente militaire et
the French fortresses at Louisbourg, Cape Breton politique qui a suivi la chute des forteresses
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(June 1758) and Quebec (September 1759). The fran¸caises de Louisbourg, du Cap Breton (en juin
Mi’kmaq signatories had been allies of the French 1758) et de Qu´ebec (en septembre 1759). Les
King, and Montreal would continue to be part of signataires mi’kmaq avaient ´eté des alliés du roi
New France until it subsequently fell in June 1760. fran¸cais, et Montr´eal continuerait de faire partie de
The British had almost completed the process of la Nouvelle-France jusqu’`a sa chute en juin 1760.
expelling the Acadians from southern Nova Scotia. Les Britanniques avaient presque compl´eté l’ex-
Both the Treaty of Paris, ending hostilities, and the pulsion des Acadiens du sud de la Nouvelle-
Royal Proclamation of 1763 were still three yearsÉcosse. Il s’´ecoulerait encore trois ans avant la
in the future. Only six years prior to the signing of signature du Trait´e de Paris, qui mettait fin aux
the treaties, the British Governor of Nova Scotia hostilit´es, et l’édiction de la Proclamation royale
had issued a Proclamation (May 14, 1756) offering de 1763. Six ans seulement avant la signature des
rewards for the killing and capturing of Mi’kmaq trait´es, le gouverneur britannique de la Nouvelle-
throughout Nova Scotia, which then included NewÉcosse avait pris une proclamation (le 14 mai
Brunswick. The treaties were entered into in a 1756) offrant une r´ecompense `a qui prendrait,
period where the British were attempting to morts ou vifs, des Mi’kmaq en Nouvelle-Écosse,
expand and secure their control over their northern territoire qui comprenait alors le Nouveau-
possessions. The subtext of the Mi’kmaq treaties Brunswick. Les trait´es ont été conclus à un
was reconciliation and mutual advantage. moment o`u les Britanniques tentaient d’´etendre et

de solidifier leur emprise sur leurs possessions du
nord. L’objectif implicite des trait´es avec les Mi’k-
maq était la réconciliation et la reconnaissance
d’avantages mutuels.

I would allow this appeal because nothing less4 Je suis d’avis d’accueillir le présent pourvoi
would uphold the honour and integrity of the parce que rien de moins ne saurait prot´eger l’hon-
Crown in its dealings with the Mi’kmaq people to neur et l’int´egrité de la Couronne dans ses rapports
secure their peace and friendship, as best the con- avec les Mi’kmaq en vue d’´etablir la paix avec eux
tent of those treaty promises can now be ascer- et de s’assurer leur amiti´e, autant qu’il soit possi-
tained. In reaching this conclusion, I recognize that ble de dégager aujourd’hui la teneur des promesses
if the present dispute had arisen out of a modern faites par trait´e. En tirant cette conclusion, je
commercial transaction between two parties of rel- reconnais que, si le pr´esent litige découlait d’une
atively equal bargaining power, or if, as held by transaction commerciale moderne entre deux par-
the courts below, the short document prepared at ties jouissant d’un pouvoir de n´egociation relative-
Halifax under the direction of Governor Charles ment ´egal, ou si, comme ont conclu les juridictions
Lawrence on March 10, 1760 was to be taken as inf´erieures, le court document r´edigé à Halifax,
being the “entire agreement” between the parties, it sous la direction du gouverneur Charles Lawrence
would have to be concluded that the Mi’kmaq had le 10 mars 1760, devait ˆetre consid´eré comme
inadequately protected their interests. However, l’«entente int´egrale» entre les parties, il faudrait
the courts have not applied strict rules of interpre- conclure que les Mi’kmaq ont mal prot´egé leurs
tation to treaty relationships. In R. v. Denny intérêts. Toutefois, les tribunaux n’appliquent pas
(1990), 55 C.C.C. (3d) 322, and earlier decisions des r`egles d’interpr´etation strictes aux rapports
cited therein, the Nova Scotia Court of Appeal has fond´es sur les traités. Dans R. c. Denny (1990), 55
affirmed the Mi’kmaq aboriginal right to fish for C.C.C. (3d) 322, et dans des d´ecisions ant´erieures
food. The appellant says the treaty allows him to cit´ees dans cet arrêt, la Cour d’appel de la
fish for trade. In my view, the 1760 treaty does Nouvelle-Écosse a confirm´e le droit ancestral des
affirm the right of the Mi’kmaq people to continue Mi’kmaq de pˆecher pour se nourrir. L’appelant
to provide for their own sustenance by taking the affirme que le trait´e lui permet de pˆecher à des fins
products of their hunting, fishing and other commerciales. À mon avis, le Trait´e de 1760
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gathering activities, and trading for what in 1760 confirme le droit des Mi’kmaq de continuer `a assu-
was termed “necessaries”. This right was always rer leur subsistance en se servant du produit de
subject to regulation. The Crown does not suggest leurs activit´es de chasse, de pêche et de cueillette
that the regulations in question accommodate the pour se procurer ce qu’on appelait en 1760 les
treaty right. The Crown’s case is that no such «biens n´ecessaires». Ce droit a toujours ´eté assu-
treaty right exists. Further, no argument was made jetti `a la réglementation. Le minist`ere public ne
that the treaty right was extinguished prior to 1982, pr´etend pas que le règlement en cause tient compte
and no justification was offered by the Crown for du droit issu du trait´e. Il plaide plutˆot qu’aucun
the several prohibitions at issue in this case. droit de la sorte n’existe. De plus, le minist`ere
Accordingly, in my view, the appellant is entitled public n’a ni pr´etendu que ce droit avait ´eté éteint
to an acquittal. avant 1982, ni tent´e de justifier les diverses prohi-

bitions en litige dans la pr´esente affaire. En cons´e-
quence, je suis d’avis que l’appelant a droit `a l’ac-
quittement.

Analysis L’analyse

The starting point for the analysis of the alleged 5Pour analyser le droit issu de trait´e invoqué, il
treaty right must be an examination of the specific faut d’abord examiner les termes pr´ecis qui ont ´eté
words used in any written memorandum of its utilis´es dans tout document en constatant les con-
terms. In this case, the task is complicated by the ditions. En l’esp`ece, cette tâche se complique du
fact the British signed a series of agreements with fait que, en 1760 et en 1761, les Britanniques ont
individual Mi’kmaq communities in 1760 and sign´e avec diverses communautés mi’kmaq une
1761 intending to have them consolidated into a s´erie d’ententes qu’ils entendaient consolider en un
comprehensive Mi’kmaq treaty that was never in trait´e global avec les Mi’kmaq, mais qui, dans les
fact brought into existence. The trial judge, faits, n’a jamais vu le jour. Le juge qui a pr´esidé le
Embree Prov. Ct. J., found that by the end of 1761 proc`es, le juge Embree de la Cour provinciale de la
all of the Mi’kmaq villages in Nova Scotia had Nouvelle-Écosse, a conclu que, `a la fin de 1761,
entered into separate but similar treaties. Some of des trait´es similaires avaient ´eté conclus avec tous
these documents are missing. Despite some varia- les villages mi’kmaq de la Nouvelle-Écosse. Cer-
tions among some of the documents, Embree Prov. tains de ces documents sont disparus. Malgr´e
Ct. J. was satisfied that the written terms applica- l’existence de diff´erences entre certains docu-
ble to this dispute were contained in a Treaty of ments, le juge Embree a conclu que les conditions
Peace and Friendship entered into by Governor ´ecrites applicables au présent litige figurent dans le
Charles Lawrence on March 10, 1760, which in its Trait´e de paix et d’amiti´e conclu par le gouverneur
entirety provides as follows: Charles Lawrence le 10 mars 1760, dont voici le

texte intégral:

Treaty of Peace and Friendship concluded by [His [TRADUCTION] Traité de paix et d’amitié conclu par
Excellency Charles Lawrence] Esq. Govr and Comr. in [Son Excellence Charles Lawrence], Esq., Gouv. et
Chief in and over his Majesty’s Province of Nova Scotia Com. en chef dans et pour la province de Sa Majest´e la
or Accadia with Paul Laurent chief of the LaHave tribe Nouvelle-Écosse ou l’Acadie, avec Paul Laurent, Chef
of Indians at Halifax in the Province of N.S. or Acadia. de la tribu des Indiens de LaHave, `a Halifax, dans la

province de la N.-́E. ou d’Acadie.

I, Paul Laurent do for myself and the tribe of LaHave Je soussign´e, Paul Laurent, en mon nom et au nom de
Indians of which I am Chief do acknowledge the juris- la tribu des Indiens de LaHave dont je suis le chef,
diction and Dominion of His Majesty George the reconnais la juridiction et la domination de Sa Majest´e
Second over the Territories of Nova Scotia or Accadia le Roi George II sur les territoires de la Nouvelle-Écosse
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and we do make submission to His Majesty in the most ou d’Acadie et nous faisons notre soumission `a sa
perfect, ample and solemn manner. Majest´e de la mani`ere la plus complète et la plus solen-

nelle.

And I do promise for myself and my tribe that I nor Et je promets en mon nom et au nom de ma tribu, de
they shall not molest any of His Majesty’s subjects or ne molester aucun des sujets de Sa Majest´e et des per-
their dependents, in their settlements already made or to sonnes `a leur charge, dans leurs établissements actuels
be hereafter made or in carrying on their Commerce or ou futurs, ou dans leur commerce ou dans quelque autre
in any thing whatever within the Province of His said chose dans ladite province de Sa Majest´e ou ailleurs; et
Majesty or elsewhere and if any insult, robbery or out- s’il arrive que quelque insulte, vol ou outrage soit com-
rage shall happen to be committed by any of my tribe mis par un membre de ma tribu, il sera donn´e satisfac-
satisfaction and restitution shall be made to the person tion et fait restitution `a la ou aux personnes l´esées.
or persons injured.

That neither I nor any of my tribe shall in any manner Que ni moi, ni aucun membre de ma tribu, n’incite-
entice any of his said Majesty’s troops or soldiers to rons les troupes ou soldats de Sa Majest´e à déserter, ni
desert, nor in any manner assist in conveying them ne les aiderons `a s’enfuir, mais au contraire que nous
away but on the contrary will do our utmost endeavours nous efforcerons de les ramener `a leur compagnie, r´egi-
to bring them back to the Company, Regiment, Fort or ment, fort ou garnison.
Garrison to which they shall belong.

That if any Quarrel or Misunderstanding shall happen Qu’en cas de querelle ou m´esentente entre moi-mˆeme
between myself and the English or between them and et les Anglais ou entre ces derniers et un membre de ma
any of my tribe, neither I, nor they shall take any private tribu, ni eux ni moi n’exercerons aucune vengeance per-
satisfaction or Revenge, but we will apply for redress sonnelle, mais que nous demanderons r´eparation selon
according to the Laws established in His said Majesty’s les lois ´etablies dans les Dominions de Sa Majest´e.
Dominions.

That all English prisoners made by myself or my tribe Que tous les prisonniers anglais que ma tribu ou moi
shall be sett at Liberty and that we will use our utmost avons faits seront remis en libert´e et que nous nous
endeavours to prevail on the other tribes to do the same, efforcerons de convaincre les autres tribus de faire de
if any prisoners shall happen to be in their hands. mˆeme si des prisonniers sont entre leurs mains.

And I do further promise for myself and my tribe that Et je promets en outre, en mon nom et au nom de ma
we will not either directly nor indirectly assist any of the tribu, que nous n’assisterons, ni directement ni indirec-
enemies of His most sacred Majesty King George the tement, aucun des ennemis de Sa Majest´e très sacrée le
Second, his heirs or Successors, nor hold any manner of Roi George II, de ses h´eritiers ou successeurs, ni ne
Commerce traffick nor intercourse with them, but on the ferons quelque forme de commerce, de trafic ou
contrary will as much as may be in our power discover d’´echanges avec eux; mais qu’au contraire nous ferons
and make known to His Majesty’s Governor, any ill tout ce qui est en notre pouvoir pour d´ecouvrir et signa-
designs which may be formed or contrived against His ler au gouverneur de Sa Majest´e tout complot form´e ou
Majesty’s subjects. And I do further engage that we will ourdi contre les sujets de Sa Majest´e. Et je prends en
not traffick, barter or Exchange any Commodities in any outre l’engagement que nous ne trafiquerons, ne troque-
manner but with such persons or the managers of such rons et n’´echangerons aucune marchandise, de quelque
Truck houses as shall be appointed or Established by mani`ere que ce soit, si ce n’est avec les personnes ou les
His Majesty’s Governor at Lunenbourg or Elsewhere in g´erants des maisons de troc qui seront d´esignées ou ´eta-
Nova Scotia or Accadia. blies par le gouverneur de Sa Majest´e à Lunenbourg ou

ailleurs en Nouvelle-́Ecosse ou Acadie.

And for the more effectual security of the due per- Et pour garantir plus efficacement l’ex´ecution du pr´e-
formance of this Treaty and every part thereof I do sent trait´e en entier je prends l’engagement que certains
promise and Engage that a certain number of persons of membres de ma tribu, dont le nombre ne sera pas inf´e-
my tribe which shall not be less in number than two rieur `a deux, iront au plus tard en septembre prochain
prisoners shall on or before September next reside as r´esider en tant qu’otages à Lunenburg ou `a tel autre
Hostages at Lunenburg or at such other place or places endroit en Nouvelle-Écosse ou Acadie d´esigné à cette
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in this Province of Nova Scotia or Accadia as shall be fin par le gouverneur de Sa Majest´e pour ladite pro-
appointed for that purpose by His Majesty’s Governor vince, lesquels otages seront ´echang´es ou encore relev´es
of said Province which Hostages shall be exchanged for par d’autres quand ils le souhaiteront.
a like number of my tribe when requested.

And all these foregoing articles and every one of Et je promets, en mon nom et au nom de ma tribu que
them made with His Excellency C. L., His Majesty’s nous respecterons et observerons de la mani`ere la plus
Governor I do promise for myself and on of sd part — stricte et la plus solennelle tous et chacun des articles
behalf of my tribe that we will most strictly keep and qui pr´ecèdent convenus avec Son Excellence C. L., gou-
observe in the most solemn manner. verneur de Sa Majest´e.

In witness whereof I have hereunto putt my mark and En foi de quoi, j’ai appos´e ma marque et mon sceau `a
seal at Halifax in Nova Scotia this day of March one Halifax en Nouvelle-Écosse, le jour de mars mille
thousand

Paul Laurent Paul Laurent

I do accept and agree to all the articles of the forgoing J’accepte tous les articles du trait´e susdit, en foi et en
treaty in Faith and Testimony whereof I have signed t´emoignage de quoi j’ai signé les présentes et y ai fait
these present I have caused my seal to be hereunto apposer mon sceau ce jour du mois de mars de la
affixed this day of march in the 33 year of His Majesty’s 33e année du règne de Sa Majesté et de l’an de Notre
Reign and in the year of Our lord — 1760 Seigneur — 1760

Chas Lawrence [Emphasis added.] Chas Lawrence [Je souligne.]

The underlined portion of the document, the so- 6La partie soulign´ee du document, qu’on appelle
called “trade clause”, is framed in negative terms la «clause relative au commerce», est formul´ee de
as a restraint on the ability of the Mi’kmaq to trade fa¸con négative sous forme de restriction de la
with non-government individuals. A “truckhouse” capacit´e des Mi’kmaq de commercer avec d’autres
was a type of trading post. The evidence showed personnes que des repr´esentants du gouvernement.
that the promised government truckhouses disap- Une «maison de troc» ´etait un genre de poste de
peared from Nova Scotia within a few years and traite. La preuve a d´emontré que, quelques ann´ees
by 1780 a replacement regime of government plus tard, les maisons de troc promises par le gou-
licensed traders had also fallen into disuse while vernement avaient cess´e d’exister en Nouvelle-
the British Crown was attending to the AmericanÉcosse et que, en 1780, le régime de commer¸cants
Revolution. The trial judge, Embree Prov. Ct. J., patent´es par le gouvernement qui avait remplac´e
rejected the Crown’s argument that the trade ces ´etablissements ´etait lui aussi tombé en d´esué-
clause amounted to nothing more than a negative tude, pendant que la Couronne britannique ´etait
covenant. He found, at para. 116, that it reflected a pr´eoccupée par la R´evolution am´ericaine. Le juge
grant to the Mi’kmaq of the positive right to “bring Embree a rejet´e l’argument du minist`ere public
the products of their hunting, fishing and gathering que la clause relative au commerce n’´etait rien de
to a truckhouse to trade”. The Court of Appeal plus qu’un engagement de ne pas faire quelque
((1997), 159 N.S.R. (2d) 186) found that the trial chose. Il a conclu, au par. 116, qu’elle avait eu
judge misspoke when he used the word “right”. It pour effet d’accorder aux Mi’kmaq le droit positif
held that the trade clause does not grant the [TRADUCTION] «d’apporter le produit de leurs acti-
Mi’kmaq any rights. Instead, the trade clause rep- vit´es de chasse, de pêche et de cueillette aux mai-
resented a “mechanism imposed upon them to help sons de troc pour en faire le commerce». La Cour
ensure that the peace was a lasting one, by obviat- d’appel ((1997), 159 N.S.R. (2d) 186) a conclu que
ing their need to trade with enemies of the British” le juge du proc`es s’était mal exprim´e lorsqu’il
(p. 208). When the truckhouses disappeared, said avait utilis´e le mot «droit». Elle a statué que la

clause relative au commerce ne conférait aucun
droit aux Mi’kmaq, mais qu’elle constituait plutˆot

19
99

 C
an

LI
I 6

65
 (

S
C

C
)



470 [1999] 3 S.C.R.R. v. MARSHALL Binnie J.

the court, so did any vestiges of the restriction or un [TRADUCTION] «mécanisme qui leur avait ´eté
entitlement, and that was the end of it. imposé en vue d’aider à l’établissement d’une paix

durable, en ´eliminant leur besoin de commercer
avec les ennemis des Britanniques» (p. 208). Lors-
que les maisons de troc ont disparu, d’affirmer la
Cour, il en a ´eté de même pour tout vestige de la
restriction ou du droit, et cela a mis fin `a la ques-
tion.

The appellant’s position is that the truckhouse7 La position de l’appelant est que la clause rela-
provision not only incorporated the alleged right to tive aux maisons de troc n’a pas seulement incor-
trade, but also the right to pursue traditional hunt- por´e le droit de commercer dont on all`egue l’exis-
ing, fishing and gathering activities in support of tence, mais aussi celui de poursuivre les activit´es
that trade. It seems clear that the words of the traditionnelles de chasse, de pˆeche et de cueillette
March 10, 1760 document, standing in isolation, pratiqu´ees au soutien de ce commerce. Il semble
do not support the appellant’s argument. The ques- clair que, pris isol´ement, les termes du document
tion is whether the underlying negotiations pro- du 10 mars 1760 n’appuient pas l’argument de
duced a broader agreement between the British and l’appelant. La question est de savoir si les n´egocia-
the Mi’kmaq, memorialized only in part by the tions ont produit une entente plus large entre les
Treaty of Peace and Friendship, that would protect Britanniques et les Mi’kmaq, qui n’aurait ´eté cons-
the appellant’s activities that are the subject of the tat´ee qu’en partie par le Trait´e de paix et d’amiti´e
prosecution. I should say at the outset that the et qui prot´egerait les activités de l’appelant vis´ees
appellant overstates his case. In my view, the par la poursuite. Je dois souligner, au d´epart, que
treaty rights are limited to securing “necessaries” l’appelant exag`ere ses droits. J’estime que les
(which I construe in the modern context, as droits issus du trait´e se limitent au fait de pouvoir
equivalent to a moderate livelihood), and do not se procurer les «biens n´ecessaires» (expression
extend to the open-ended accumulation of wealth. qui, selon moi, s’entend aujourd’hui d’une subsis-
The rights thus construed, however, are, in my tance convenable), et ne s’´etendent pas à l’accu-
opinion, treaty rights within the meaning of s. 35 mulation de richesses illimit´ees. Interpr´etés ainsi,
of the Constitution Act, 1982, and are subject to toutefois, ces droits sont, `a mon avis, des droits
regulations that can be justified under the Badgerissus de traité au sens de l’art. 35 de la Loi consti-
test (R. v. Badger, [1996] 1 S.C.R 771). tutionnelle de 1982 et ils sont assujettis aux

règlements dont la justification peut se d´emontrer
suivant le critère établi dans l’arrˆet Badger (R. c.
Badger, [1996] 1 R.C.S. 771).

Although the agreed statement of facts does not8 Quoique l’expos´e conjoint des faits n’indique
state explicitly that the appellant was exercising pas express´ement que l’appelant exerçait ses droits
his rights for the purpose of necessaries, the Court pour se procurer des biens n´ecessaires, notre Cour
was advised in the course of oral argument that the a ´eté informée, au cours des plaidoiries, que l’ap-
appellant “was engaged in a small-scale commer- pelant [TRADUCTION] «se livrait à des activit´es
cial activity to help subsidize or support himself commerciales sur une petite ´echelle pour subvenir
and his common-law spouse”. The Crown did not `a ses besoins et `a ceux de sa conjointe de fait». Le
dispute this characterization and it is consistent minist`ere public n’a pas contesté cette description
with the scale of the operation, the amount of de la situation, qui concorde avec l’ampleur des
money involved, and the other surrounding facts. activit´es, la somme en cause et les autres faits per-
If at some point the appellant’s trade and related tinents. Si, `a un moment donné, le commerce de
fishing activities were to extend beyond what is l’appelant et les activit´es de pêche connexes
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reasonably required for necessaries, as hereinafter devaient d´epasser ce qui est raisonnablement
defined, he would be outside treaty protection, and requis pour pouvoir se procurer les biens n´eces-
can expect to be dealt with accordingly. saires, suivant la d´efinition donnée à ce terme plus

loin dans les pr´esents motifs, il cesserait de b´enéfi-
cier de la protection du traité et il pourrait s’atten-
dre à être traité en cons´equence.

Evidentiary Sources Les sources de la preuve

The Court of Appeal took a strict approach to 9La Cour d’appel a appliqué une approche res-
the use of extrinsic evidence when interpreting the trictive relativement `a l’utilisation de la preuve
Treaties of 1760-61. Roscoe and Bateman JJ.A. extrins`eque dans l’interpr´etation des traités de
stated at p. 194: “While treaties must be inter- 1760 et 1761. Les juges Roscoe et Bateman ont
preted in their historical context, extrinsic evi- fait l’affirmation suivante, `a la p. 194: [TRADUC-
dence cannot be used as an aid to interpretation, inTION] «Bien que les traités doivent ˆetre interpr´etés
the absence of ambiguity”. I think this approach dans leur contexte historique, la preuve extrin-
should be rejected for at least three reasons. s`eque ne peut être utilisée pour aider `a leur inter-

prétation en l’absence d’ambigu¨ıté». J’estime que
cette approche doit ˆetre rejet´ee pour au moins trois
raisons.

Firstly, even in a modern commercial context, 10Premièrement, même dans le contexte commer-
extrinsic evidence is available to show that a writ- cial moderne, il est possible de faire appel `a des
ten document does not include all of the terms of ´eléments de preuve extrins`eques pour d´emontrer
an agreement. Rules of interpretation in contract qu’un document donn´e ne renferme pas toutes les
law are in general more strict than those applicable conditions d’une entente. Les r`egles d’interpr´eta-
to treaties, yet Professor Waddams states in Thetion applicables en droit des contrats sont g´enérale-
Law of Contracts (3rd ed. 1993), at para. 316: ment plus strictes que celles applicables aux

traités. Pourtant, le professeur Waddams a dit ce
qui suit, dans The Law of Contracts (3e éd. 1993),
au par. 316:

The parol evidence rule does not purport to exclude evi- [TRADUCTION] La règle d’exclusion de la preuve extrin-
dence designed to show whether or not the agreement s`eque ne vise pas `a écarter les ´eléments de preuve qui
has been “reduced to writing”, or whether it was, or was sont de nature `a démontrer si l’entente a oui ou non ´eté
not, the intention of the parties that it should be the «couch´ee par ´ecrit», ou si les parties avaient l’intention
exclusive record of their agreement. Proof of this ques- de faire de l’´ecrit le seul document constatant cette
tion is a pre-condition to the operation of the rule, and entente. La preuve de ces questions est un pr´ealable `a
all relevant evidence is admissible on it. This is the view l’application de la r`egle, et tout ´elément de preuve perti-
taken by Corbin and other writers, and followed in the nent `a cet égard est admissible. C’est l’opinion qui a ´eté
Second Restatement. exprim´ee par Corbin et par d’autres auteurs, et qui a ´eté

suivie dans le Second Restatement.

See also International Casualty Co. v. Thomson Voir également International Casualty Co. c.
(1913), 48 S.C.R. 167, per Idington J., at p. 191,Thomson (1913), 48 R.C.S. 167, le juge Idington, `a
and G. H. Treitel, The Law of Contract (9th ed. la p. 191, et G. H. Treitel, The Law of Contract
1995), at p. 177. For an example of a treaty only (9e éd. 1995), à la p. 177. Pour un exemple de
partly reduced to writing, see R. v. Taylor and Wil- traité qui n’a été que partiellement couché par
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liams (1981), 62 C.C.C. (2d) 227 (Ont. C.A.) ´ecrit, voir R. c. Taylor and Williams (1981), 62
(leave to appeal dismissed, [1981] 2 S.C.R. xi). C.C.C. (2d) 227 (C.A. Ont.) (autorisation de pour-

voi refusée, [1981] 2 R.C.S. xi).

Secondly, even in the context of a treaty docu-11 Deuxièmement, même dans le cas d’un docu-
ment that purports to contain all of the terms, this ment cens´e contenir toutes les conditions d’un
Court has made clear in recent cases that extrinsic trait´e, notre Cour a clairement indiqu´e dans des
evidence of the historical and cultural context of a arrˆets récents que des ´eléments de preuve extrin-
treaty may be received even absent any ambiguity s`eques relatifs au contexte historique et culturel
on the face of the treaty. MacKinnon A.C.J.O. laid d’un trait´e pouvaient être admis même en l’ab-
down the principle in Taylor and Williams, supra, sence d’ambigu¨ıté ressortant `a la lecture même du
at p. 236: traité. Le juge en chef adjoint MacKinnon de la

Cour d’appel de l’Ontario a ´enoncé le principe sui-
vant dans Taylor and Williams, pr´ecité, à la p. 236:

. . . if there is evidence by conduct or otherwise as to [TRADUCTION] . . . si la conduite des parties ou d’autres
how the parties understood the terms of the treaty, then faits apportent des ´eléments de preuve concernant la
such understanding and practice is of assistance in giv- mani`ere dont celles-ci comprenaient les conditions du
ing content to the term or terms. trait´e, cette façon de comprendre et d’agir est utile pour

donner corps aux conditions vis´ees.

The proposition is cited with approval in Del- Cette proposition est mentionnée avec approbation
gamuukw v. British Columbia, [1997] 3 S.C.R. dans les arrˆets Delgamuukw c. Colombie-
1010, at para. 87, and R. v. Sioui, [1990] 1 S.C.R.Britannique, [1997] 3 R.C.S. 1010, au par. 87, et
1025, at p. 1045. R. c. Sioui, [1990] 1 R.C.S. 1025, à la p. 1045.

Thirdly, where a treaty was concluded verbally12 Troisièmement, lorsqu’un trait´e a été conclu
and afterwards written up by representatives of the oralement et subs´equemment couché par écrit par
Crown, it would be unconscionable for the Crown des repr´esentants de la Couronne, il serait inaccep-
to ignore the oral terms while relying on the writ- table que cette derni`ere fasse fi des conditions dont
ten terms, per Dickson J. (as he then was) in les parties ont convenu oralement, alors qu’elle se
Guerin v. The Queen, [1984] 2 S.C.R. 335. fonde sur celles qui ont ´eté consignées par écrit, le
Dickson J. stated for the majority, at p. 388: juge Dickson (plus tard Juge en chef) dans Guerin

c. La Reine, [1984] 2 R.C.S. 335. S’exprimant
pour la majorité, le juge Dickson a dit ceci, `a la
p. 388:

Nonetheless, the Crown, in my view, was not empow- J’estime n´eanmoins que l’acte de cession n’autorisait
ered by the surrender document to ignore the oral terms pas Sa Majest´e à ignorer les conditions verbales qui,
which the Band understood would be embodied in the selon ce que la bande avait cru comprendre, seraient
lease. The oral representations form the backdrop incluses dans le bail. C’est en fonction de ces repr´esen-
against which the Crown’s conduct in discharging its tations verbales que doit ˆetre appr´eciée la conduite
fiduciary obligation must be measured. They inform and adopt´ee par Sa Majesté en s’acquittant de son obligation
confine the field of discretion within which the Crown de fiduciaire. Elles d´efinissent et limitent la latitude dont
was free to act. After the Crown’s agents had induced jouissait Sa Majest´e dans l’exercice de son pouvoir dis-
the Band to surrender its land on the understanding that cr´etionnaire. Après que les mandataires de Sa Majest´e
the land would be leased on certain terms, it would be eurent amen´e la bande à céder ses terres en lui laissant
unconscionable to permit the Crown simply to ignore entendre qu’elles seraient lou´ees à certaines conditions,
those terms. il serait d´eraisonnable de permettre `a Sa Majesté d’igno-

rer tout simplement ces conditions.
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The Guerin case is a strong authority in this L’arrˆet Guerin a une grande valeur comme pr´ecé-
respect because the surrender there could only be dent `a cet égard, car la cession en cause dans cette
accepted by the Governor in Council, who was not affaire ne pouvait ˆetre acceptée que par le gouver-
made aware of any oral terms. The surrender could neur en conseil, qui n’avait pas ´eté informé de
not have been accepted by the departmental offi- l’existence de quelque condition verbale que ce
cials who were present when the Musqueam made soit. La cession ne pouvait pas avoir ´eté accept´ee
known their conditions. Nevertheless, the Gover- par les fonctionnaires du minist`ere qui étaient pr´e-
nor in Council was held bound by the oral terms sents lorsque les Musqueams ont fait connaˆıtre
which “the Band understood would be embodied leurs conditions. N´eanmoins, il a ´eté jugé que le
in the lease” (p. 388). In this case, unlike Guerin, gouverneur en conseil ´etait lié par les conditions
the Governor did have authority to bind the Crown verbales qui, «selon ce que la bande avait cru com-
and was present when the aboriginal leaders made prendre, seraient incluses dans le bail» (p. 388).
known their terms. Dans le pr´esent cas, contrairement `a l’affaire

Guerin, le gouverneur avait le pouvoir de lier la
Couronne et était pr´esent lorsque les chefs autoch-
tones ont fait part de leurs conditions.

The narrow approach applied by the Court of 13L’approche restrictive appliquée par la Cour
Appeal to the use of extrinsic evidence apparently d’appel `a l’égard du recours `a la preuve extrin-
derives from the comments of Estey J. in R. v.sèque découle apparemment des observations
Horse, [1988] 1 S.C.R. 187, where, at p. 201, he faites par le juge Estey dans l’arrˆet R. c. Horse,
expressed some reservations about the use of [1988] 1 R.C.S. 187, o`u, à la p. 201, il a exprim´e
extrinsic materials, such as the transcript of negoti- des doutes quant `a l’utilisation, sauf en cas d’ambi-
ations surrounding the signing of Treaty No. 6, gu¨ıté, de documents extrins`eques, telle la transcrip-
except in the case of ambiguity. (Estey J. went on tion des n´egociations entourant la signature du
to consider the extrinsic evidence anyway, at Trait´e no 6. (Le juge Estey a n´eanmoins examin´e
p. 203.) Lamer J., as he then was, mentioned this les ´eléments de preuve extrins`eques, `a la p. 203.)
aspect of Horse in Sioui, supra, at p. 1049, but Dans l’arrˆet Sioui, précité, à la p. 1049, le juge
advocated a more flexible approach when deter- Lamer, maintenant Juge en chef, a fait ´etat de cet
mining the existence of treaties. Lamer J. stated, at aspect de l’arrˆet Horse, mais il a pr´econisé une
p. 1068, that “[t]he historical context, which has approche plus souple aux fins de statuer sur l’exis-
been used to demonstrate the existence of the tence de trait´es. Il a dit, à la p. 1068, que «[s]i le
treaty, may equally assist us in interpreting the contexte historique a pu servir `a démontrer l’exis-
extent of the rights contained in it”. tence du trait´e, il peut tout aussi bien nous aider `a

interpréter l’étendue des droits qui sont contenus
dans ce trait´e».

Subsequent cases have distanced themselves 14Dans des arrˆets ultérieurs, notre Cour s’est ´ecar-
from a “strict” rule of treaty interpretation, as more t´ee d’une r`egle «stricte» d’interpr´etation des
recently discussed by Cory J., in Badger, supra, at traités, comme l’a récemment mentionné le juge
para. 52: Cory dans Badger, précité, au par. 52:

. . . when considering a treaty, a court must take into. . . le tribunal qui examine un trait´e doit tenir compte du
account the context in which the treaties were negoti- contexte dans lequel les trait´es ont été négociés, conclus
ated, concluded and committed to writing. The treaties, et couch´es par écrit. En tant qu’écrits, les traités consta-
as written documents, recorded an agreement that had taient des accords d´ejà conclus verbalement, mais ils ne
already been reached orally and they did not always rapportaient pas toujours la pleine port´ee de ces ententes
record the full extent of the oral agreement: see Alexan- verbales: voir Alexander Morris, The Treaties of
der Morris, The Treaties of Canada with the Indians of Canada with the Indians of Manitoba and the North-
Manitoba and the North-West Territories (1880), at West Territories (1880), aux pp. 338 à 342; Sioui, pr´e-
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pp. 338-42; Sioui, supra, at p. 1068; Report of the cité, à la p. 1068; Report of the Aboriginal Justice
Aboriginal Justice Inquiry of Manitoba (1991); Jean Inquiry of Manitoba (1991); Jean Friesen, Grant me
Friesen, Grant me Wherewith to Make my Living (1985). Wherewith to Make my Living (1985). Les traités, qui
The treaties were drafted in English by representatives ont ´eté rédigés en anglais par des représentants du gou-
of the Canadian government who, it should be assumed, vernement canadien qui, on le pr´esume, connaissaient
were familiar with common law doctrines. Yet, the trea- les doctrines de common law, n’ont toutefois pas ´eté tra-
ties were not translated in written form into the lan- duits, par ´ecrit, dans les diverses langues (en l’espèce le
guages (here Cree and Dene) of the various Indian cri et le d´ené) des nations indiennes qui en ´etaient signa-
nations who were signatories. Even if they had been, it taires. D’ailleurs, mˆeme s’ils l’avaient ´eté, il est peu pro-
is unlikely that the Indians, who had a history of com- bable que les Indiens, qui communiquaient exclusive-
municating only orally, would have understood them ment oralement, les auraient interpr´etés différemment.
any differently. As a result, it is well settled that the Par cons´equent, il est bien établi que le texte d’un trait´e
words in the treaty must not be interpreted in their strict ne doit pas ˆetre interpr´eté suivant son sens strictement
technical sense nor subjected to rigid modern rules of formaliste, ni se voir appliquer les r`egles rigides d’inter-
construction. [Emphasis added.] prétation modernes. [Je souligne.]

“Generous” rules of interpretation should not be Il ne faut pas confondre les r`egles «g´enéreuses»
confused with a vague sense of after-the-fact lar- d’interpr´etation avec un vague sentiment de lar-
gesse. The special rules are dictated by the special gesse a posteriori. L’application de r`egles sp´eciales
difficulties of ascertaining what in fact was agreed est dict´ee par les difficult´es particulières que pose
to. The Indian parties did not, for all practical pur- la d´etermination de ce qui a ´eté convenu dans les
poses, have the opportunity to create their own faits. Les parties indiennes n’ont `a toutes fins pra-
written record of the negotiations. Certain assump- tiques pas eu la possibilit´e de créer leurs propres
tions are therefore made about the Crown’s compte-rendus ´ecrits des n´egociations. Certaines
approach to treaty making (honourable) which the pr´esomptions sont donc appliquées relativement `a
Court acts upon in its approach to treaty interpreta- l’approche suivie par la Couronne dans la conclu-
tion (flexible) as to the existence of a treaty (Sioui, sion des trait´es (conduite honorable), pr´esomptions
supra, at p. 1049), the completeness of any written dont notre Cour tient compte dans son approche en
record (the use, e.g., of context and implied terms mati`ere d’interprétation des traités (souplesse)
to make honourable sense of the treaty arrange- pour statuer sur l’existence d’un trait´e (Sioui, pré-
ment: Simon v. The Queen, [1985] 2 S.C.R. 387, cit´e, à la p. 1049), le caractère exhaustif de tout
and R. v. Sundown, [1999] 1 S.C.R. 393), and the ´ecrit (par exemple l’utilisation du contexte et des
interpretation of treaty terms once found to exist conditions implicites pour donner un sens honora-
(Badger). The bottom line is the Court’s obligation ble `a ce qui a ´eté convenu par trait´e: Simon c. La
is to “choose from among the various possibleReine, [1985] 2 R.C.S. 387, et R. c. Sundown,
interpretations of the common intention [at the [1999] 1 R.C.S. 393), et l’interpr´etation des condi-
time the treaty was made] the one which best rec- tions du trait´e, une fois qu’il a ´eté conclu à leur
onciles” the Mi’kmaq interests and those of the existence (Badger). En bout de ligne, la Cour a
British Crown (Sioui, per Lamer J., at p. 1069 l’obligation «de choisir, parmi les interpr´etations
(emphasis added)). In Taylor and Williams, supra, de l’intention commune [au moment de la conclu-
the Crown conceded that points of oral agreement sion du trait´e] qui s’offrent à [elle], celle qui conci-
recorded in contemporaneous minutes were lie le mieux» les int´erêts des Mi’kmaq et ceux de
included in the treaty (p. 230) and the court con- la Couronne britannique (Sioui, le juge Lamer, à la
cluded that their effect was to “preserve the his- p. 1069 (je souligne)). Dans Taylor and Williams,
toric right of these Indians to hunt and fish on pr´ecité, le ministère public a conc´edé que des con-
Crown lands” (p. 236). The historical record in the ditions qui avaient ´eté convenues verbalement et

constatées dans des procès-verbaux de l’´epoque
faisaient partie du traité (p. 230), et la cour a
conclu qu’elles avaient pour effet de
[TRADUCTION] «protéger le droit historique de ces
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present case is admittedly less clear-cut, and there Indiens de chasser et de pˆecher sur les terres de la
is no parallel concession by the Crown. Couronne» (p. 236). La preuve historique est, il

faut le reconnaˆıtre, moins claire en l’esp`ece, et le
ministère public n’a fait aucune concession de la
sorte.

The 1752 Mi’kmaq Treaty Le Trait´e de 1752 avec les Mi’kmaq

In 1749, following one of the continuing wars 15En 1749, par suite de l’une des guerres conti-
between Britain and France, the British Governor nuelles entre la Grande-Bretagne et la France, le
at Halifax had issued what was apparently the first gouverneur britannique `a Halifax avait pris ce qui
of the Proclamations “authorizing the military and ´etait apparemment la première des Proclamations
all British subjects to kill or capture any Mi’kmaq [TRADUCTION] «autorisant les militaires et tous les
found, and offering a reward”. This prompted what sujets britanniques `a tuer ou capturer tout Mi’kmaq
the Crown’s expert witness at trial referred to as a et offrant une r´ecompense `a cet égard». Cette d´eci-
“British-Mi’kmaq war”. By 1751 relations had sion a provoqu´e ce que le t´emoin-expert du minis-
eased to the point where the 1749 Proclamation t`ere public au procès a appelé une [TRADUCTION]
was revoked, and in November 1752 the Shubena- «guerre anglo-mi’kmaq». En 1751, les relations
cadie Mi’kmaq entered into the 1752 Treaty which ´etaient devenues moins tendues, de sorte que la
was the subject of this Court’s decision in Simon. Proclamation de 1749 a ´eté révoquée, et, en
This treaty stated in Article 4 that: novembre 1752, les Mi’kmaq de Shubenacadie ont

conclu le Traité de 1752, qui a fait l’objet de l’arrˆet
Simon de notre Cour. L’article 4 de ce traité pr´e-
voyait ce qui suit:

It is agreed that the said Tribe of Indians shall not be [TRADUCTION] On est plus Convenu que la susditte Tribu
hindered from, but have free liberty of Hunting and des Sauvages, ne sera aucunement empˆechée mais au
Fishing as usual and that if they shall think a contraire, aura une enti`ere Liberté de chasser et de
Truckhouse needful at the River Chibenaccadie or any pˆecher comme de coutume. Et qu’au cas que les dits
other place of their resort, they shall have the same built Sauvages demandassent quil leur fut allou´e un Magazin
and proper Merchandize lodged therein, to be d’Echange sur la rivi`ere Chubenaccadie, ou dans toute
exchanged for what the Indians shall have to dispose of, autre Place de leurs Habitations, ils en aurront un de
and that in the mean time the said Indians shall have batis remplis des Marchandizes convenables pour ˆetre
free liberty to bring for Sale to Halifax or any other Set- ´echang´ees avec celles des Sauvages, et qu’au mˆeme
tlement within this Province, Skins, feathers, fowl, fish tems les dits Sauvages auront un enti`ere Liberté d’ap-
or any other thing they shall have to sell, where they porter vendre `a Halifax ou dans quelqu’autre Plantation
shall have liberty to dispose thereof to the best Advan- que ce soit dans cette Province, les Pelletries, Vollailles
tage. [Emphasis added.] Poissons, et toute autre Chose quils auront à vendre et le

tout a tel Avantage quils en pourront tirer. [Je souligne.]

It will be noted that unlike the March 10, 1760 16Il convient de souligner que, contrairement au
document, the earlier 1752 Treaty contains both a document du 10 mars 1760, le Trait´e de 1752 com-
treaty right to hunt and fish “as usual” as well as a porte le droit de chasser et de pˆecher «comme de
more elaborate trade clause. The appellant here coutume» ainsi qu’une clause relative au com-
initially relied on the 1752 Treaty as the source of merce plus ´elaborée. En l’espèce, l’appelant a
his treaty entitlement. In Simon, Dickson C.J., at d’abord invoqu´e le Traité de 1752 comme source
p. 404, concluded that on the basis of the evidence de son droit issu de trait´e. Dans l’arrˆet Simon, à la
adduced in that case, “[t]he Crown has failed to p. 404, le juge en chef Dickson a conclu, `a la
prove that the Treaty of 1752 was terminated by lumi`ere de la preuve pr´esentée dans cette affaire,
subsequent hostilities” and left the termination que «[l]e minist`ere public n’a[vait] pas r´eussi à
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issue open (at pp. 406-7). The Crown led more d´emontrer que, à cause des hostilités subs´equentes
detailed evidence of hostilities in this case. It au Trait´e de 1752, celui-ci avait pris fin», et il ne
appears that while the British had hoped that by s’est pas prononc´e sur la question de l’extinction
entering the 1752 Treaty other Mi’kmaq communi- (aux pp. 406 et 407). Dans la pr´esente affaire, le
ties would come forward to make peace, skirmish- minist`ere public a pr´esenté une preuve plus d´etail-
ing commenced again in 1753 with the Mi’kmaq. l´ee concernant les hostilit´es. Il semble que, bien
France and Britain themselves went to war in 1754 que les Britanniques aient esp´eré que la conclusion
in North America. In 1756, as stated, another Proc- du Trait´e de 1752 amènerait d’autres communaut´es
lamation was issued by the British authorizing the mi’kmaq `a faire des démarches de paix, de nou-
killing and capturing of Mi’kmaq throughout Nova veaux accrochages avec les Mi’kmaq se soient
Scotia. According to the trial judge, at para. 63, produits en 1753. La France et la Grande-Bretagne
during the 1750s the “French were relying on elles-mˆemes sont entrées en guerre en 1754 en
Mi’kmaq assistance in almost every aspect of their Am´erique du Nord. Comme je l’ai mentionn´e plus
military plans including scouting and reconnais- tˆot, une autre Proclamation, prise en 1756 par les
sance, and guarding the Cape Breton coast line”. Britanniques, autorisait la prise, morts ou vifs, des
This evidence apparently persuaded the appellant Mi’kmaq en Nouvelle-Écosse. Selon le juge du
at trial to abandon his reliance on the 1752 Peace proc`es, au par. 63 de ses motifs, pendant les ann´ees
and Friendship Treaty. The Court is thus not called 1750, [TRADUCTION] «les Français comptaient sur
upon to consider the 1752 Treaty in the present l’assistance des Mi’kmaq dans presque tous les
appeal. aspects de leur stratégie militaire, y compris le

dépistage, la reconnaissance et la surveillance des
côtes du Cap Breton». Cette preuve a apparem-
ment convaincu l’appelant au proc`es de cesser de
se fonder sur le Trait´e de paix et d’amitié de 1752.
Notre Cour n’a donc pas `a examiner ce Trait´e dans
le présent pourvoi.

It should be pointed out that the Mi’kmaq were17 Il faut souligner que les Mi’kmaq constituaient
a considerable fighting force in the 18th century. une puissance militaire consid´erable au 18e siècle.
Not only were their raiding parties effective on Non seulement leurs raids ´etaient-ils efficaces sur
land, Mi’kmaq were accomplished sailors. Dr. terre, mais les Mi’kmaq ´etaient des marins accom-
William Wicken, for the defence, spoke of “the plis. Le Dr William Wicken, qui a t´emoigné pour la
Maritime coastal adaptation of the Micmac”: d´efense, a parlé de [TRADUCTION] «l’adaptation des

Micmacs à la vie côtière»:

There are fishing people who live along the coastline [TRADUCTION] Il s’agit d’un peuple de pêcheurs qui
who encounter countless fishermen, traders, on a regular vit le long des cˆotes et y rencontre de fa¸con régulière
basis off their coastline. une multitude de pêcheurs et de commer¸cants.

The Mi’kmaq, according to the evidence, had D’apr`es la preuve, les Mi’kmaq s’étaient empar´es
seized in the order of 100 European sailing vessels d’environ 100 navires europ´eens avant 1760. Il
in the years prior to 1760. There are recorded existe des ´ecrits faisant état de voyages maritimes
Mi’kmaq sailings in the 18th century between des Mi’kmaq au 18e siècle entre la Nouvelle-
Nova Scotia, St. Pierre and Miquelon and New-Écosse, Saint-Pierre-et-Miquelon et Terre-Neuve.
foundland. They were not people to be trifled with. Ce n’´etait pas des gens qu’il fallait prendre à la
However, by 1760, the British and Mi’kmaq had a l´egère. En 1760, toutefois, les Britanniques et les
mutual self-interest in terminating hostilities and Mi’kmaq avaient un int´erêt mutuel à mettre fin aux
establishing the basis for a stable peace. hostilités et à jeter les fondements d’une paix

durable.
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Findings of Fact by the Trial Judge Les conclusions de fait tir´ees par le juge du proc`es

The appellant admitted that he did what he was 18L’appelant a admis avoir commis les actes
alleged to have done on August 24, 1993. The only qu’on lui reproche d’avoir accomplis le 24 aoˆut
contentious issues arose on the historical record 1993. Les seules questions litigieuses portaient sur
and with respect to the conclusions and inferences le dossier historique et sur les conclusions et les
drawn by Embree Prov. Ct. J. from the documents, inf´erences que le juge Embree a tirées des docu-
as explained by the expert witnesses. The permis- ments, `a la lumière des explications des t´emoins-
sible scope of appellate review in these circum- experts. La port´ee de l’examen que peut faire un
stances was outlined by Lamer C.J. in R. v. Vantribunal d’appel dans de telles circonstances a ´eté
der Peet, [1996] 2 S.C.R. 507, at para. 82: expos´ee par le juge en chef Lamer dans l’arrˆet R. c.

Van der Peet, [1996] 2 R.C.S. 507, au par. 82:

In the case at bar, Scarlett Prov. Ct. J., the trial judge, Dans le cas qui nous occupe, le juge Scarlett de la
made findings of fact based on the testimony and evi- Cour provinciale, juge du proc`es, a tiré des conclusions
dence before him, and then proceeded to make a deter- de fait fond´ees sur les témoignages et les autres ´elé-
mination as to whether those findings of fact supported ments de preuve qui lui ont ´eté présentés, puis il s’est
the appellant’s claim to the existence of an aboriginal demand´e si ces conclusions de fait étayaient l’existence
right. The second stage of Scarlett Prov. Ct. J.’s analysis du droit ancestral revendiqu´e par l’appelante. Dans la
— his determination of the scope of the appellant’s deuxi`eme étape de son analyse — la d´etermination de la
aboriginal rights on the basis of the facts as he found port´ee des droits ancestraux de l’appelante à la lumi`ere
them — is a determination of a question of law which, de ses conclusions de fait — le juge Scarlett tranche une
as such, mandates no deference from this Court. The question de droit qui, en tant que telle, ne commande
first stage of Scarlett Prov. Ct. J.’s analysis, however — aucune retenue de la part de notre Cour. Toutefois, la
the findings of fact from which that legal inference was premi`ere étape de son analyse — savoir les conclusions
drawn — do mandate such deference and should not be de fait `a partir desquelles cette inf´erence juridique est
overturned unless made on the basis of a “palpable and tir´ee — commande une telle retenue, et ces conclusions
overriding error”. ne doivent pas ˆetre modifiées, sauf si elles r´esultent

d’une «erreur manifeste et dominante».

In the present case, the trial judge, after a careful 19Dans la pr´esente affaire, apr`es un examen soign´e
and detailed review of the evidence, concluded at et d´etaillé de la preuve, le juge du procès a tiré la
para. 116: conclusion suivante, au par. 116:

I accept as inherent in these treaties that the British [TRADUCTION] Je consid`ere qu’il ressort intrins`eque-
recognized and accepted the existing Mi’kmaq way of ment de ces trait´es que les Britanniques reconnaissaient
life. Moreover, it’s my conclusion that the British would et acceptaient le mode de vie des Mi’kmaq. En outre,
have wanted the Mi’kmaq to continue their hunting, j’en viens `a la conclusion que les Britanniques voulaient
fishing and gathering lifestyle. The British did not want que les Mi’kmaq conservent leur mode de vie fond´ee
the Mi’kmaq to become a long-term burden on the pub- sur la chasse, la pˆeche et la cueillette. Les Britanniques
lic treasury although they did seem prepared to tolerate ne voulaient pas que les Mi’kmaq deviennent un fardeau
certain losses in their trade with the Mi’kmaq for the `a long terme pour le tr´esor public mˆeme s’ils semblaient
purpose of securing and maintaining their friendship prˆets à tolérer certaines pertes dans leur commerce avec
and discouraging their future trade with the French. I am les Mi’kmaq afin de gagner et de conserver leur amiti´e
satisfied that this trade clause in the 1760-61 Treaties et de les d´ecourager de commercer dans le futur avec les
gave the Mi’kmaq the right to bring the products of their Fran¸cais. Je suis convaincu que cette clause relative au
hunting, fishing and gathering to a truckhouse to trade. commerce figurant dans les trait´es de 1760 et 1761 a
[Emphasis added.] conféré aux Mi’kmaq le droit d’apporter le produit de

leurs activités de chasse, de pêche et de cueillette aux
maisons de troc pour en faire le commerce.
[Je souligne.]
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The treaty document of March 10, 1760 sets out a Le Trait´e du 10 mars 1760 comporte un covenant
restrictive covenant and does not say anything (engagement) restrictif et ne parle aucunement
about a positive Mi’kmaq right to trade. In fact, the d’un droit positif des Mi’kmaq de commercer. En
written document does not set out any Mi’kmaq fait, le document ne conf`ere absolument aucun
rights at all, merely Mi’kmaq “promises” and the droit aux Mi’kmaq; il ne fait ´etat que de «promes-
Governor’s acceptance. I cannot reconcile the trial ses» faites par ces derniers et de l’acceptation des
judge’s conclusion, at para. 116, that the treaties clauses du trait´e par le gouverneur. Je ne peux pas
“gave the Mi’kmaq the right to bring the products concilier la conclusion du juge du proc`es, au
of their hunting, fishing and gathering to a par. 116, que les trait´es ont «conf´eré aux Mi’kmaq
truckhouse to trade”, with his conclusion at para. le droit d’apporter le produit de leurs activit´es de
112 that: chasse, de pêche et de cueillette aux maisons de

troc pour en faire le commerce», avec la conclu-
sion qu’il tire, au par. 112:

The written treaties with the Mi’kmaq in 1760 and [TRADUCTION] Les traités écrits qui ont ´eté conclus
1761 which are before me contain, and fairly represent, avec les Mi’kmaq en 1760 et en 1761 et qui sont devant
all the promises made and all the terms and conditions moi contiennent et refl`etent fidèlement toutes les pro-
mutually agreed to. messes qui ont ´eté faites et les conditions dont les par-

ties ont convenu mutuellement.

It was, after all, the aboriginal leaders who asked Apr`es tout, ce sont les chefs indiens qui ont
for truckhouses “for the furnishing them with demand´e l’établissement de maisons de troc [TRA-
necessaries, in Exchange for their Peltry” inDUCTION] «afin de leur fournir des biens n´eces-
response to the Governor’s inquiry “Whether they saires, en ´echange de leurs pelleteries», en r´eponse
were directed by their Tribes, to propose any other `a la question du gouverneur, qui leur demandait
particulars to be Treated upon at this Time”. It can- [TRADUCTION] «s’ils avaient ´eté mandatés par leurs
not be supposed that the Mi’kmaq raised the sub- tribus pour proposer autre chose `a ce moment». On
ject of trade concessions merely for the purpose of ne peut supposer que les Mi’kmaq ont soulev´e la
subjecting themselves to a trade restriction. As the question des concessions commerciales dans le
Crown acknowledges in its factum, “The restric- seul but de se soumettre `a une restriction en la
tive nature of the truckhouse clause was British in mati`ere. Comme le reconnaˆıt le ministère public
origin”. The trial judge’s view that the treaty obli- dans son m´emoire, [TRADUCTION] «les Britan-
gations are all found within the four corners of the niques ´etaient à l’origine de la nature restrictive de
March 10, 1760 document, albeit generously inter- la clause relative aux maisons de troc». En con-
preted, erred in law by failing to give adequate cluant que toutes les obligations pr´evues par le
weight to the concerns and perspective of the trait´e étaient circonscrites dans le document du 10
Mi’kmaq people, despite the recorded history of mars 1760, quoiqu’il s’agisse d’une interpr´etation
the negotiations, and by giving excessive weight to g´enéreuse, le juge du procès a commis une erreur
the concerns and perspective of the British, who de droit en n’accordant pas suffisamment d’impor-
held the pen. (See Badger, at para. 41, and Sioui, at tance aux pr´eoccupations et au point de vue des
p. 1036.) The need to give balanced weight to the Mi’kmaq, en d´epit des écrits constatant l’histo-
aboriginal perspective is equally applied in aborig- rique des n´egociations, et en accordant une impor-
inal rights cases: Van der Peet, at paras. 49-50; tance excessive aux pr´eoccupations et au point de
Delgamuukw, at para. 81. vue des Britanniques, qui tenaient le crayon. (Voir

Badger, au par. 41, et Sioui, `a la p. 1036.) La
nécessit´e d’accorder une importance égale au point
de vue des Autochtones s’applique de la mˆeme
façon dans les affaires de droits ancestraux: Van
der Peet, aux par. 49 et 50; Delgamuukw, au
par. 81.
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While the trial judge drew positive implications 20Bien que le juge du proc`es ait inféré certaines
from the negative trade clause (reversed on this cons´equences positives de l’existence de la clause
point by the Court of Appeal), such limited relief relative au commerce libell´ee négativement (con-
is inadequate where the British-drafted treaty doc- clusion toutefois infirm´ee par la Cour d’appel),
ument does not accord with the British-drafted une r´eparation aussi limit´ee est insuffisante lorsque
minutes of the negotiating sessions and more le trait´e rédigé par les Britanniques ne concorde
favourable terms are evident from the other docu- pas avec le proc`es-verbal des séances de n´egocia-
ments and evidence the trial judge regarded as reli- tion qu’ils ont eux-mˆemes r´edigé, et lorsque l’exis-
able. Such an overly deferential attitude to the tence de conditions plus favorables ressort claire-
March 10, 1760 document was inconsistent with a ment des autres documents et ´eléments de preuve
proper recognition of the difficulties of proof con- que le juge du proc`es a consid´erés fiables. Une
fronted by aboriginal people, a principle empha- attitude de retenue aussi excessive envers le docu-
sized in the treaty context by Simon, at p. 408, and ment du 10 mars 1760 ne tient pas compte comme
Badger, at para. 4, and in the aboriginal rights con- il se doit des probl`emes de preuve auxquels font
text in Van der Peet, at para. 68, and Delgamuukw, face les peuples autochtones, principe qui a ´eté mis
at paras. 80-82. The trial judge interrogated him- en ´evidence, en matière de traités, dans les arrˆets
self on the scope of the March 10, 1760 text. HeSimon, à la p. 408, et Badger, au par. 4, et en
thus asked himself the wrong question. His narrow mati`ere de droits ancestraux dans les arrˆets Van der
view of what constituted “the treaty” led to the Peet, au par. 68, et Delgamuukw, aux par. 80 à 82.
equally narrow legal conclusion that the Mi’kmaq Le juge du proc`es s’est interrog´e sur la port´ee du
trading entitlement, such as it was, terminated in texte du 10 mars 1760. Il s’est donc posé la mau-
the 1780s. Had the trial judge not given undue vaise question. Son interpr´etation étroite de ce qui
weight to the March 10, 1760 document, his con- constituait «le trait´e» a conduit à sa conclusion de
clusions might have been very different. droit tout aussi ´etroite selon laquelle le droit des

Mi’kmaq de commercer, tel qu’il existait, s’´etait
éteint dans les ann´ees 1780. Si le juge du proc`es
n’avait pas accord´e une importance indue au docu-
ment du 10 mars 1760, ses conclusions auraient pu
être très différentes.

The Court of Appeal, with respect, compounded 21Avec égards, la Cour d’appel a ajouté aux
the errors of law. It not only read the Mi’kmaq erreurs de droit. Elle a non seulement interpr´eté le
“right”, such as it was, out of the trial judgment, it «droit» conf´eré aux Mi’kmaq, tel qu’il existait, `a
also took the view, at p. 204, that the principles of partir du jugement de premi`ere instance, mais, `a la
interpretation of Indian treaties developed in con- p. 204, elle a ´egalement dit ˆetre d’avis que les prin-
nection with land cessions are of “limited specific cipes d’interpr´etation des traités conclus avec les
assistance” to treaties of peace and friendship Indiens qui ont ´eté élaborés dans le contexte de
where “the significant ‘commodity’ exchanged cessions de territoire sont d’un [TRADUCTION]
was mutual promises of peace”. While it is true «secours limit´e et précis» dans le cas des traités de
that there is no applicable land cession treaty in paix et d’amiti´e, où «le «bien» important qui ´etait
Nova Scotia, it is also true that the Mi’kmaq were ´echang´e était des promesses réciproques de paix».
largely dispossessed of their lands in any event, Bien qu’il soit vrai qu’il n’y a aucun traité de ces-
and (as elsewhere) assigned to reserves to accom- sion de territoire applicable en Nouvelle-Écosse, il
modate the wave of European settlement which the est ´egalement vrai que les Mi’kmaq ont de toute
Treaty of 1760 was designed to facilitate. It seems mani`ere été largement d´eposséd´es de leurs terres et
harsh to put aboriginal people in a worse legal que (comme ailleurs) on les a assign´es à des
position where land has been taken without their r´eserves pour faire place à la vague de colons euro-
formal cession than where they have agreed to p´eens dont le Trait´e de 1760 visait à faciliter l’´eta-
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terms of cession. A deal is a deal. The same rules blissement. Il apparaˆıt sévère de placer les Autoch-
of interpretation should apply. If, as I believe, the tones dans une situation juridique plus mauvaise
courts below erred as a matter of law in these lorsque des terres ont ´eté prises sans qu’ils les
respects, it is open to an appellate court to correct aient c´edées formellement que lorsqu’ils ont
the errors in an appeal under s. 830 of the Criminalaccepté les conditions de la cession. Un marché est
Code, R.S.C., 1985, c. C-46. un march´e. Les mêmes r`egles d’interpr´etation

devraient s’appliquer. Si, comme je le crois, les
juridictions inférieures ont commis des erreurs de
droit sur ces questions, il est loisible au tribunal
d’appel de corriger ces erreurs dans le cadre d’un
appel interjet´e en vertu de l’art. 830 du Code cri-
minel, L.R.C. (1985), ch. C-46.

The 1760 Negotiations Les négociations de 1760

I propose to review briefly the documentary22 Je me propose de passer brièvement en revue la
record to emphasize and amplify certain aspects of preuve documentaire pour bien faire ressortir cer-
the trial judge’s findings. He accepted in general tains aspects des conclusions du juge du proc`es. Il
the evidence of the Crown’s only expert witness, a accept´e de façon g´enérale la déposition du seul
Dr. Stephen Patterson, a Professor of History at the t´emoin-expert du minist`ere public, le Dr Stephen
University of New Brunswick, who testified at Patterson, professeur d’histoire `a l’Université du
length about what the trial judge referred to (at Nouveau-Brunswick. Ce dernier a longuement
para. 116) as British encouragement of the t´emoigné à propos de ce que le juge du procès a
Mi’kmaq “hunting, fishing and gathering lifes- qualifi´e (au par. 116) d’encouragement des Britan-
tyle”. That evidence puts the trade clause in con- niques `a la poursuite par les Mi’kmaq de leur [TRA-
text, and answers the question whether there wasDUCTION] «mode de vie fondée sur la chasse, la
something more to the treaty entitlement than pˆeche et la cueillette». Ce témoignage situe dans
merely the right to bring fish and wildlife to son contexte la clause relative au commerce et
truckhouses. répond à la question de savoir si le traité conf´erait

davantage que le simple droit d’apporter du gibier
et du poisson aux maisons de troc.

(i) The Documentary Record (i) La preuve documentaire

I take the following points from the matters par-23 Je tire les ´eléments suivants des points que le
ticularly emphasized by the trial judge at para. 90 juge du proc`es a fait ressortir de fa¸con particulière
following his thorough review of the historical au par. 90 de ses motifs, apr`es un examen appro-
background: fondi de la toile de fond historique:

[TRADUCTION]

1. The 1760-61 treaties were the culmination of more 1. Les trait´es de 1760 et 1761 ont ´eté le point culmi-
than a decade of intermittent hostilities between the nant de plus d’une d´ecennie d’hostilit´es intermittentes
British and the Mi’kmaq. Hostilities with the French entre les Britanniques et les Mi’kmaq. Les accrochages
were also prevalent in Nova Scotia throughout the avec les Fran¸cais étaient ´egalement monnaie courante en
1750’s, and the Mi’kmaq were constantly allied with the Nouvelle-Écosse au cours des années 1750, et les
French against the British. Mi’kmaq s’alliaient constamment avec les Français con-

tre les Britanniques.

2. The use of firearms for hunting had an important 2. L’utilisation des armes `a feu pour chasser a eu une
impact on Mi’kmaq society. The Mi’kmaq remained incidence importante sur la soci´eté mi’kmaq. Les
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dependant on others for gun powder and the primary Mi’kmaq ont continu´e à dépendre d’autrui pour la pou-
sources of that were the French, Acadians and the Brit- dre `a fusil, et leurs sources premières de ce produit
ish. étaient les Fran¸cais, les Acadiens et les Britanniques.

3. The French frequently supplied the Mi’kmaq with 3. Les Fran¸cais fournissaient fr´equemment aux
food and European trade goods. By the mid-18th cen- Mi’kmaq de la nourriture et de biens commerciaux euro-
tury, the Mi’kmaq were accustomed to, and in some p´eens. Au milieu du 18e siècle, les Mi’kmaq ´etaient
cases relied on, receiving various European trade goods habitu´es à recevoir, et dans certains cas s’attendaient `a
[including shot, gun powder, metal tools, clothing cloth, recevoir, divers produits europ´eens, [notamment des
blankets and many other things]. plombs, de la poudre `a fusil, des outils en métal, du

vêtement, des couvertures et bien d’autres choses].

. . . . . .

6. The British wanted peace and a safe environment 6. Les Britanniques voulaient la paix et un environne-
for their current and future settlers. Despite their recent ment s´ecuritaire pour leurs colons actuels et futurs. Mal-
victories, they did not feel completely secure in Nova gr´e leurs récentes victoires, ils ne se sentaient pas com-
Scotia. plètement en s´ecurité en Nouvelle-́Ecosse.

Shortly after the fall of Louisbourg in June 24Peu de temps après la chute de Louisbourg en
1758, the British commander sent emissaries to the juin 1758, le commandant britannique a envoy´e
Mi’kmaq, through the French missionary, Father des ´emissaires aux Mi’kmaq, en faisant appel aux
Maillard (who served as translator at the subse- services du p`ere Maillard, missionnaire fran¸cais
quent negotiations), holding out an offer of the (qui a fait office de traducteur lors des n´egocia-
enjoyment of peace, liberty, property, possessions tions subs´equentes), pour leur faire une offre de
and religion: paix leur garantissant la liberté, la jouissance de

leurs biens et l’exercice de leur religion:

. . . my Reverend Father, It is necessary that I make [TRADUCTION] . . . mon Reverend pere, Il faut que je
known to you that your Capital Quebec has fallen to the vous faites scavoir que votre capitale Quebec s’en rendu
arms of the King, my master, your armies are in flight, aux armes du Roy mon maitre, vos arm´ees sont mises
thus if you and your people are so reckless to continue dans la route, ainsi que si vous Et vos gens sont si teme-
[this war] without justification, it is certain that you will raires de continuer [cette guerre] contre la bonne Rai-
perish by starvation since you have no other assistance. son, Il faut absolument que vous p´erissies par la famine

puisque vous ne scaurés avoir de secours.

So you, My Reverend Father, would do well to accept Si vous Mon Reverend Pere, vous voules bien accep-
the olive branches that I send to you and to put me in ter Les branches d’holive que je vous envoye et me met-
possession of the vessels that your people took from me tre En possession des Vaisseaux que vos Gens m’ont
and return them all to me, I am commanded to assure prier et vous Rendre tout `a moy, Je suis commandé de
you by His Majesty that you will enjoy all your posses- vous assurer par Sa majest´e que vous jouirés de tous vos
sions, your liberty, property with the free exercise of biens, votre Libert´e, proprieté avec une Exercise Libre
your religion as you can see by the declaration that I de votre Religion comme vous verr´e par Le manifest
have the honour of sending you. [Emphasis added.] que Jay l’honneur de vous Envoye. [Je souligne.]

In the harsh winter of 1759-1760, so many 25Au cours du rigoureux hiver de 1759-1760, tant
Mi’kmaq turned up at Louisbourg seeking suste- de Mi’kmaq se sont rendus `a Louisbourg en quˆete
nance that the British Commander expressed con- de nourriture que le commandant britannique a
cern that unless their demand for necessaries was exprim´e la crainte qu’`a moins qu’il ne soit satisfait
met, they would become “very Troublesome” and `a leur demande de biens nécessaires, ils cr´eeraient
“entirely putt a Stop to any Settling or fishing all [TRADUCTION] «beaucoup de probl`emes» et «inter-
along the Coast” or indeed “the Settlement of rompraient compl`etement toute colonisation et
Nova Scotia” generally. This is stated in the dis- toute activit´e de pêche le long de la côte», voire
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patch from the Governor at Louisbourg, Brigadier- mˆeme «la colonisation de la Nouvelle-Écosse» de
General Edward Whitmore to General Jeffrey fa¸con générale. C’est ce que dit la d´epêche
Amherst, based in New York, who commanded the envoy´ee par le commandant de Louisbourg, le
British forces in North America: brigadier-général Edward Whitmore, au g´enéral

Jeffrey Amherst, qui ´etait bas´e à New York et com-
mandait les forces britanniques en Am´erique du
Nord:

I acquainted you in some of my Letters in December [TRADUCTION] Je vous ai inform´e dans certaines de
[1759] and January [1760] last that the Indians were mes lettres, soit en d´ecembre [1759] et en janvier [1760]
Come in, and that they had agreed to live with us upon a dernier, que les Indiens ´etaient venus et qu’ils avaient
footing of Friendship. Accordingly Several of their accept´e de vivre avec nous dans un climat d’amiti´e. Par
Chiefs came in here and articles were agreed on and cons´equent, plusieurs de leurs chefs sont venus ici et
Signed by Them and Me in Form. On which Occassion eux et moi avons convenu d’arrangements que nous
as They pleaded they were Naked and Starving I avons sign´es en bonne et due forme. À cette occasion,
Cloathed Them and gave Them Some Presents of Provi- ils ont dit n’avoir rien `a se mettre sur le dos ni `a manger,
sions etc. Afterwards Several Others came in to whom I et je les ai vˆetus et je leur ai fait cadeau de quelques
was Obliged to do the like. And at this time the Chief of provisions etc. Par la suite, plusieurs autres sont venus,
the Island is here who beside some Cloathing makes a pour qui j’ai ´eté obligé de faire de mˆeme. Et maintenant,
demand of Powder, Shott, and Arms for four men, le chef de l’ˆıle est ici et, en plus de vêtements, il
which if I would Remain in Peace with Them I find I demande de la poudre, des plombs et des armes pour
must Comply with. They Say the French always Supp- quatre hommes, ce que je dois leur donner si je veux
lyed Them with these Things and They expect that we continuer `a être en paix avec eux. Ils disent que les
will do the Same. I can fore See that this will be a Con- Fran¸cais leur fournissaient ces choses et qu’ils s’atten-
stant annual Expence, and therefore I should be glad to dent `a ce que nous fassions de même. Je peux pr´evoir
have Your Directions both for my own Satisfaction and que cela deviendra une d´epense annuelle constante, de
as a Rule to whoever may be left to Command here sorte que je serais heureux d’avoir vos directives pour
when I am Called away. Its Certain unless They are mon propre b´enéfice et en tant que règle pour la per-
keep’d Quiet They might be very Troublesome to this sonne qui assumera le commandement ici lorsque je
Town with only a Small Garrison in it, and would serai affect´e ailleurs. Il est certain qu’`a moins qu’ils
entirely putt a Stop to any Settling or fishing all along soient apais´es, ils pourraient créer beaucoup de pro-
the Coast, and which is yet of greater Consequence bl`emes `a cette ville, qui n’abrite qu’une petite garnison;
might much disturb and hinder the Settlement of Nova ils interrompraient compl`etement toute colonisation et
Scotia as They are so near to the back Settlements of toute activit´e de pêche le long de la côte; et, ce qui est
that Province. plus grave encore, ils pourraient nuire `a la colonisation

de la Nouvelle-́Ecosse puisqu’ils sont si près des colo-
nies de l’arrière-pays dans cette province.

(Dispatch dated November 14, 1760.) (Dépêche datée du 14 novembre 1760.)

It is apparent that the British saw the Mi’kmaq Il est apparent que les Britanniques consid´eraient
trade issue in terms of peace, as the Crown expert que la question du commerce avec les Mi’kmaq
Dr. Stephen Patterson testified, “people who trade ´etait liée à la paix, comme a affirmé l’expert du
together do not fight, that was the theory”. Peace minist`ere public, le Dr Stephen Patterson, [TRA-
was bound up with the ability of the Mi’kmaq peo- DUCTION] «les gens qui commercent ensemble ne
ple to sustain themselves economically. Starvation se font pas la guerre, voil`a quelle était la th´eorie».
breeds discontent. The British certainly did not La paix ´etait liée à la capacité des Mi’kmaq de
want the Mi’kmaq to become an unnecessary drain subvenir `a leurs besoins sur le plan ´economique.
on the public purse of the colony of Nova Scotia or La famine engendre le m´econtentement. Les Bri-
of the Imperial purse in London, as the trial judge tanniques ne voulaient certes pas que les Mi’kmaq
found. To avoid such a result, it became necessary deviennent une ponction inutile sur les deniers
to protect the traditional Mi’kmaq economy, publics de la colonie de la Nouvelle-Écosse ou sur
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including hunting, gathering and fishing. A com- le tr´esor impérial à Londres, comme a conclu le
parable policy was pursued at a later date on the juge du proc`es. Pour éviter un tel résultat, il est
west coast where, as Dickson J. commented in devenu n´ecessaire de protéger l’´economie
Jack v. The Queen, [1980] 1 S.C.R. 294, at p. 311: mi’kmaq traditionnelle, y compris leurs activit´es

de la chasse, de cueillette et de pˆeche. Une poli-
tique comparable a ´eté appliquée plus tard sur la
côte ouest, à propos de laquelle le juge Dickson a
fait le commentaire suivant dans Jack c. La Reine,
[1980] 1 R.C.S. 294, à la p. 311:

What is plain from the pre-Confederation period is that Il est manifeste que durant les ann´ees qui ont pr´ecédé la
the Indian fishermen were encouraged to engage in their Conf´edération, les pˆecheurs indiens ont ´eté encourag´es à
occupation and to do so for both food and barter pur- poursuivre leur activit´e non seulement pour se nourrir
poses. mais aussi pour le troc.

The same strategy of economic aboriginal self- La mˆeme strat´egie d’auto-suffisance ´economique
sufficiency was pursued across the prairies in des Autochtones a ´eté appliquée dans les Prairies
terms of hunting: see R. v. Horseman, [1990] 1 en ce qui a trait à la chasse: voir R. c. Horseman,
S.C.R. 901, per Wilson J., at p. 919, and Cory J., at [1990] 1 R.C.S. 901, le juge Wilson, `a la p. 919, et
p. 928. le juge Cory, `a la p. 928.

The trial judge concluded that in 1760 the 26Le juge du procès a conclu que, en 1760, la
British Crown entered into a series of negotiations Couronne britannique avait entam´e des n´egocia-
with communities of first nations spread across tions avec diverses communaut´es autochtones
what is now Nova Scotia and New Brunswick. habitant le territoire qui constitue maintenant la
These treaties were essentially “adhesions” by dif- Nouvelle-Écosse et le Nouveau-Brunswick. Ces
ferent Mi’kmaq communities to identical terms trait´es constataient essentiellement l’«adhésion» de
because, as stated, it was contemplated that they diverses communaut´es mi’kmaq à des conditions
would be consolidated in a more comprehensive identiques parce que, comme il a ´eté mentionn´e
and all-inclusive document at a later date, which plus tˆot, on envisageait de consolider ces traités en
never happened. The trial judge considered that the un document plus exhaustif et plus global `a une
key negotiations took place not with the Mi’kmaq date ult´erieure, ce qui n’est jamais arrivé. Le juge
people directly, but with the St. John River Indi- du proc`es a consid´eré que les négociations les plus
ans, part of the Maliseet First Nation, and the Pas- importantes n’avaient pas eu lieu directement avec
samaquody First Nation, who lived in present-day les Mi’kmaq, mais avec les Indiens de la rivi`ere
New Brunswick. Saint-Jean, une partie de la Premi`ere nation de

Maliseet, et avec les Passamaquody, premi`eres
nations qui habitaient le territoire qui est aujour-
d’hui le Nouveau-Brunswick.

The trial judge found as a fact, at para. 108, that 27Le juge du procès, au par. 108 de ses motifs, a
the relevant Mi’kmaq treaty did “make peace upon tir´e la conclusion de fait que le traité mi’kmaq per-
the same conditions” (emphasis added) as the tinent avait effectivement [TRADUCTION] «scellé la
Maliseet and Passamaquody. Meetings took place paix aux mˆemes conditions» (je souligne) que cel-
between the Crown and the Maliseet and the les convenues avec les Maliseet et les Passama-
Passamaquody on February 11, 1760, twelve days quody. Des rencontres ont eu lieu entre la
before these bands signed their treaty with the Couronne et les Maliseet et les Passamaquody le
British and eighteen days prior to the meeting 11 f´evrier 1760, soit douze jours avant que ces
between the Governor and the Mi’kmaq represent- bandes ne signent leur trait´e avec les Britanniques
atives, Paul Laurent of LaHave and Michel Augus- et dix-huit jours avant la rencontre entre le gouver-
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tine of the Richibucto region, where the terms of neur et les repr´esentants mi’kmaq, Paul Laurent,
the Maliseet and Passamaquody treaties were de LaHave, et Michel Augustine, de la r´egion
“communicated” and accepted. Richibucto, au cours de laquelle les conditions des

traités conclus avec les Maliseet et les Passama-
quody ont été «communiqu´ees» et accept´ees.

The trial judge found (at para. 101) that on Feb-28 Le juge du procès a conclu (au par. 101) que
ruary 29, 1760, at a meeting between the Governor l’´echange suivant avait eu lieu le 29 février 1760, `a
in Council and the Mi’kmaq chiefs, the following l’occasion d’une rencontre entre le gouverneur en
exchange occurred: conseil et les chefs mi’kmaq:

His Excellency then Ordered the Several Articles of [TRADUCTION] Son Excellence a alors ordonn´e que
the Treaty made with the Indians of St. John’s River and plusieurs articles du trait´e conclu avec les Indiens de la
Passamaquody to be Communicated to the said Paul rivi`ere Saint-Jean et avec les Passamaquody soient com-
Laurent and Michel Augustine who expressed their sat- muniqu´es aux d´enommés Paul Laurent et Michel
isfaction therewith, and declar’d that all the Tribe of Augustine, qui s’en sont d´eclarés satisfaits et ont d´eclaré
Mickmacks would be glad to make peace upon the sameque toute la tribu des Mickmacks serait heureuse de
Conditions. [Emphasis added.] sceller la paix aux m̂emes conditions. [Italiques et souli-

gnements ajout´es.]

Governor Lawrence afterwards confirmed, in his Le gouverneur Lawrence a par la suite confirm´e,
May 11, 1760 report to the Board of Trade, that he dans son rapport du 11 mai 1760 au Board of
had treated with the Mi’kmaq Indians on “the sameTrade (ministère du Commerce), qu’il avait fait un
terms”. traité avec les Mi’kmaq aux «mêmes conditions».

The genesis of the Mi’kmaq trade clause is29 La clause relative au commerce des Mi’kmaq
therefore found in the Governor’s earlier negotia- tire donc son origine des n´egociations ant´erieures
tions with the Maliseet and Passamaquody First du gouverneur avec les Premi`eres nations Maliseet
Nations. In that regard, the appellant places great et Passamaquody. À cet égard, l’appelant accorde
reliance on a meeting between the Governor and une grande importance `a une rencontre qui a eu
their chiefs on February 11, 1760 for the purpose lieu entre le gouverneur et les chefs de ces Pre-
of reviewing various aspects of the proposed mi`eres nations le 11 f´evrier 1760 aux fins d’exami-
treaty. The following exchange is recorded in con- ner divers aspects du trait´e propos´e. L’échange sui-
temporaneous minutes of the meeting prepared by vant est consign´e au procès-verbal de cette
the British Governor’s Secretary: rencontre, qui a ´eté préparé à l’époque par le secr´e-

taire du gouverneur britannique:

His Excellency then demanded of them, Whether they [TRADUCTION] Son Excellence leur a ensuite demand´e
were directed by their Tribes, to propose any other par- s’ils avaient ´eté mandatés par leurs tribus pour proposer
ticulars to be Treated upon at this time. To which they autre chose `a ce moment. Ce à quoi ils ont répondu que
replied that their Tribes had not directed them to pro- leurs tribus ne les avaient pas mandat´es pour proposer
pose any thing further than that there might be a autre chose que l’´etablissement d’une maison de troc
Truckhouse established, for the furnishing them with afin de leur fournir des biens n´ecessaires, en échange de
necessaries, in Exchange for their Peltry, and that it leurs pelleteries, ce poste pouvant, dans l’imm´ediat, être
might, at present, be at Fort Frederick. situé à Fort Frederick.

Upon which His Excellency acquainted them that in Son Excellence les a assur´es que s’ils signaient main-
case of their now executing a Treaty in the manner pro- tenant un trait´e en la mani`ere propos´ee et s’ils en obte-
posed, and its being ratified at the next General Meeting naient la ratification `a la prochaine assembl´ee générale
of their Tribes the next Spring, a Truckhouse should be de leurs tribus au printemps suivant, une maison de troc
established at Fort Frederick, agreable to their desire, serait ´etablie à Fort Frederick, selon leur souhait, ainsi
and likewise at other Places if it should be found neces- qu’`a d’autres endroits, si cela était jug´e nécessaire pour
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sary, for furnishing them with such Commodities as leur fournir les biens dont ils pourraient avoir besoin, en
shall be necessary for them, in Exchange for their Peltry ´echange de leurs pelleteries, et qu’il serait fait en sorte
& and that great care should be taken, that the Com- que le commerce aux maisons de troc rel`eve de per-
merce at the said Truckhouses should be managed by sonnes dont ils puissent toujours attendre un traitement
Persons on whose Justice and good Treatment, they juste et ´equitable; en outre, lesdites tribus devraient
might always depend; and that it would be expected that s’abstenir de trafiquer, de troquer ou d’´echanger quelque
the said Tribes should not Trafic or Barter and Exchange marchandise que ce soit `a tout autre endroit ou avec
any Commodities at any other Place, nor with any other toute autre personne. Ce `a quoi les chefs ont donné leur
Persons. Of all which the Chiefs expressed their entire assentiment sans r´eserve. [Je souligne.]
Approbation. [Emphasis added.]

It is true, as my colleague points out at para. 97, 30Il est vrai, comme le souligne ma collègue au
that the British made it clear from the outset that par. 97, que les Britanniques ont clairement
the Mi’kmaq were not to have any commerce with indiqu´e dès le départ que les Mi’kmaq devaient
“any of His Majesty’s Enemies”. A Treaty of s’abstenir de commercer avec les [TRADUCTION]
Peace and Friendship could not be otherwise. The «ennemis de Sa Majest´e». Il ne saurait en ˆetre
subject of trading with the British government as autrement dans le cadre d’un trait´e de paix et
distinguished from British settlers, however, did d’amiti´e. Toutefois, la question du commerce avec
not arise until after the Indians had first requested le gouvernement britannique, par opposition au
truckhouses. The limitation to government trade commerce avec les colons britanniques, ne s’est
came as a response to the request for truckhouses, soulev´ee qu’après que les Indiens aient demand´e
not the other way around. pour la premi`ere fois l’établissement de maisons

de troc. La limitation du commerce aux ´echanges
avec le gouvernement a r´esulté de la demande
d’établissement de maisons de troc, ce n’est pas
l’inverse qui s’est produit.

At a meeting of the Governor’s Council on Feb- 31À la réunion du Conseil du gouverneur le 16
ruary 16, 1760 (less than a week later), the Council f´evrier 1760 (moins d’une semaine plus tard), le
and the representatives of the Indians proceeded to Conseil et les repr´esentants des Indiens ont fixé les
settle the prices of various articles of merchandise prix de divers articles, notamment le castor, la
including beaver, marten, otter, mink, fox, moose, martre, la loutre, le vison, le renard, l’original, le
deer, ermine and bird feathers, etc. Prices of cerf, la belette et les plumes d’oiseau. Les prix des
“necessaries” for purchase at the truckhouse were «biens n´ecessaires» disponibles `a la maison de troc
also agreed, e.g., one pound of spring beaver could ont ´egalement ´eté convenus, par exemple, une livre
purchase 30 pounds of flour or 14 pounds of pork. de peaux de castor gras permettait d’acheter 30
The British took a liberal view of “necessaries”. livres de farine ou 14 livres de porc. Les Britan-
Two gallons of rum cost one pound of spring bea- niques interpr´etaient de fa¸con libérale la notion de
ver pelts. The oral agreement on a price list was «biens n´ecessaires». Deux gallons de rhum coˆu-
reflected in an Order in Council dated February 23, taient une livre de peaux de castor gras. L’entente
1760, which provided “[t]hat the Prizes of all other verbale ´etablissant une liste de prix s’est refl´etée
kinds of Merchandize not mention’d herein be dans un d´ecret daté du 23 février 1760, qui pr´eci-
Regulated according to the Rates of the Foregoing sait [TRADUCTION] «[q]ue les prix de tout autre
articles”. At trial the Crown expert and the defence type de marchandises non mentionn´ees dans le
experts agreed that fish could be among the items pr´esent décret sont fixés selon les taux prévus pour
that the Mi’kmaq would trade. les articles pr´ecédemment». Au procès, l’expert du

ministère public et les experts de la défense ont
convenu que le poisson a pu faire partie des
articles dont les Mi’kmaq faisaient le commerce.
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In furtherance of this trade arrangement, the32 Pour l’application de cet arrangement commer-
British established six truckhouses following the cial, les Britanniques ont ´etabli six maisons de troc
signing of the treaties in 1760 and 1761, including apr`es la signature des traités de 1760 et de 1761,
Chignecto, Lunenburg, St. John, Windsor, Annap- soit `a Chignecto, Lunenburg, St. John, Windsor,
olis and “the Eastern Battery” along the coast from Annapolis et `a l’«Eastern Battery», le long de la
Halifax. The existence of advantageous terms at cˆote non loin d’Halifax. L’offre de conditions
the truckhouses was part of an imperial peace strat- avantageuses aux maisons de troc faisait partie
egy. As Governor Lawrence wrote to the Board of d’une strat´egie de paix impériale. Comme l’a ´ecrit
Trade on May 11, 1760, “the greatest advantage le gouverneur Lawrence au Board of Trade le 11
from this [trade] Article . . . is the friendship of mai 1760, [TRADUCTION] «Le bénéfice le plus
these Indians”. The British were concerned that important de cette clause [commerciale] [. . .] est
matters might again become “troublesome” if the l’amiti´e de ces Indiens». Les Britanniques crai-
Mi’kmaq were subjected to the “pernicious prac- gnaient que «des probl`emes» puissent resurgir si
tices” of “unscrupulous traders”. The cost to the les Mi’kmaq ´etaient victimes des [TRADUCTION]
public purse of Nova Scotia of supporting «pratiques pernicieuses» de «commer¸cants sans
Mi’kmaq trade was an investment in peace and the scrupules». Les coˆuts assumés par le tr´esor public
promotion of ongoing colonial settlement. The de la Nouvelle-Écosse pour soutenir le commerce
strategy would be effective only if the Mi’kmaq avec les Mi’kmaq constituaient un investissement
had access both to trade and to the fish and wild- dans la paix et dans la promotion de l’´etablisse-
life resources necessary to provide them with ment continu de colonies de l’empire. La strat´egie
something to trade. ne pouvait ˆetre efficace que si les Mi’kmaq pou-

vaient ̀a la fois commercer et avoir accès aux res-
sources fauniques et halieutiques n´ecessaires pour
leur procurer des biens `a échanger.

Accordingly, on March 21, 1760, the Nova Sco-33 En conséquence, le 21 mars 1760, la Chambre
tia House of Assembly passed An Act to prevent d’assembl´ee de la Nouvelle-Écosse a adopt´e An
any private Trade or Commerce with the Indians, Act to prevent any private Trade or Commerce
34 Geo. II, c. 11. In July 1761, however, thewith the Indians, 34 Geo. II, ch. 11. En juillet
“Lords of Trade and Plantation” (the Board of 1761, toutefois, les «Lords of Trade and Planta-
Trade) in London objected and the King disal-tion» (Lords du commerce et des plantations) (le
lowed the Act as a restraint on trade that disadvan-Board of Trade) à Londres se sont opposés et le
taged British merchants. This coincided with expo- Roi a d´esavou´e la loi parce qu’elle constituait une
sure of venality by the local truckhouse merchants. restriction au commerce qui d´esavantageait les
As Dr. Patterson testified: marchands britanniques. Cela a co¨ıncidé avec la

mise à jour du comportement v´enal des exploitants
des maisons de troc locales. Selon le t´emoignage
du Dr Patterson:

. . . the first Indian commissary, Halifax merchant, Ben- [TRADUCTION] . . . le premier commissaire aux affaires
jamin Garrish, managed the system so that it was the indiennes, le marchand d’Halifax, Benjamin Garrish, a
Government which lost money while he profited usuri- g´eré le syst`eme de telle mani`ere que le gouvernement
ously. perdait de l’argent pendant que lui en tirait des profits

usuraires.

By 1762, Garrish was removed and the number34 En 1762, Garrish a ´eté démis de ses fonctions et
of truckhouses was reduced to three. By 1764, the le nombre de maisons de troc a ´eté réduit à trois.
system itself was replaced by the impartial licens- En 1764, le syst`eme lui-même a ´eté remplacé par
ing of private traders approved by the London un r´egime impartial de d´elivrance de permis `a des
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Board of Trade’s “Plan for the Future Management commer¸cants privés approuvé par le Board of
of Indian Affairs”, but that eventually died out as Trade de Londres dans son «Plan for the Future
well, as mentioned earlier. Management of Indian Affairs». Toutefois, comme

il a été mentionné pr´ecédemment, ce régime a lui
aussi été abandonn´e.

In my view, all of this evidence, reflected in the 35Je suis d’avis que, en isolant de façon s´elective
trial judgment, demonstrates the inadequacy and la clause commerciale restrictive, tous ces ´elé-
incompleteness of the written memorial of the ments de preuve, qui se refl`etent dans le jugement
treaty terms by selectively isolating the restrictive de premi`ere instance, d´emontrent le caract`ere
trade covenant. Indeed, the truckhouse system insuffisant et incomplet du texte constatant les
offered such advantageous terms that it hardly conditions du trait´e. De fait, le système des mai-
seems likely that Mi’kmaq traders had to be com- sons de troc offrait des conditions si avantageuses
pelled to buy at lower prices and sell at higher qu’il semble tr`es peu probable que l’on ait eu `a
prices. At a later date, they objected when contraindre les commer¸cants mi’kmaq d’acheter `a
truckhouses were abandoned. The trade clause bas prix et de vendre `a des prix plus ´elevés. D’ail-
would not have advanced British objectives leurs, ils se sont oppos´es par la suite à l’abandon
(peaceful relations with a self-sufficient Mi’kmaq des maisons de troc. La clause relative au com-
people) or Mi’kmaq objectives (access to the Euro- merce n’aurait pas favoris´e les objectifs des Bri-
pean “necessaries” on which they had come to tanniques (des relations harmonieuses avec un
rely) unless the Mi’kmaq were assured at the same peuple mi’kmaq auto-suffisant) ni ceux des
time of continuing access, implicitly or explicitly, Mi’kmaq (l’acc`es aux «biens nécessaires» euro-
to wildlife to trade. This was confirmed by the p´eens, sur lesquels ils étaient venus à compter) si
expert historian called by the Crown, as set out les Mi’kmaq n’avaient pas ´eté assur´es, implicite-
below. ment ou explicitement, d’avoir un acc`es continu

aux ressources de la faune pour en faire le com-
merce. Cela a ´eté confirmé par l’historien que le
ministère public a fait entendre à titre de t´emoin-
expert, comme il est indiqu´e ci-après.

(ii) The Expert Evidence (ii) La preuve d’expert

The courts have attracted a certain amount of 36Les tribunaux ont fait l’objet de certaines cri-
criticism from professional historians for what tiques par des historiens professionnels qui leur
these historians see as an occasional tendency on reprochent une tendance occasionnelle `a assembler
the part of judges to assemble a “cut and paste” une version de l’histoire de type «coup´e-collé»:
version of history: G. M. Dickinson and R. D. G. M. Dickinson et R. D. Gidney, «History and
Gidney, “History and Advocacy: Some Reflections Advocacy: Some Reflections on the Historian’s
on the Historian’s Role in Litigation”, Canadian Role in Litigation», Canadian Historical Review,
Historical Review, LXVIII (1987), 576; D. J. LXVIII (1987), 576; D. J. Bourgeois, «The Role of
Bourgeois, “The Role of the Historian in the Liti- the Historian in the Litigation Process», Canadian
gation Process”, Canadian Historical Review, Historical Review, LXVII (1986), 195; R. Fisher,
LXVII (1986), 195; R. Fisher, “Judging History: «Judging History: Reflections on the Reasons for
Reflections on the Reasons for Judgment in Del-Judgment in Delgamuukw v. B.C.», B.C. Studies,
gamuukw v. B.C.”, B.C. Studies, XCV (1992), 43; XCV (1992), 43; A. J. Ray, «Creating the Image of
A. J. Ray, “Creating the Image of the Savage in the Savage in Defence of the Crown: The Ethno-
Defence of the Crown: The Ethnohistorian in historian in Court», Native Studies Review, VI
Court”, Native Studies Review, VI (1990), 13. (1990), 13.
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While the tone of some of this criticism strikes37 Bien que le ton de certaines de ces critiques
the non-professional historian as intemperate, the paraisse immod´erées aux yeux de l’historien non
basic objection, as I understand it, is that the judi- professionnel, la critique fondamentale, si je com-
cial selection of facts and quotations is not always prends bien, est que le choix des faits et des cita-
up to the standard demanded of the professional tions de la part des juges ne respecte pas toujours
historian, which is said to be more nuanced. la norme exig´ee de l’historien professionnel, que
Experts, it is argued, are trained to read the various l’ont dit plus nuanc´ee. Les experts, pr´etend-on,
historical records together with the benefit of a sont form´es pour interpr´eter les divers documents
protracted study of the period, and an appreciation historiques avec l’avantage d’une ´etude approfon-
of the frailties of the various sources. The law sees die de l’´epoque et d’une appréciation des lacunes
a finality of interpretation of historical events des diverses sources. Le droit donne `a l’interpréta-
where finality, according to the professional histo- tion des ´evénements historiques un caract`ere défi-
rian, is not possible. The reality, of course, is that nitif, alors que, selon l’historien professionnel,
the courts are handed disputes that require for their cela n’est pas possible. Évidemment, la r´ealité est
resolution the finding of certain historical facts. que les tribunaux sont saisis de litiges dont la r´eso-
The litigating parties cannot await the possibility lution requiert qu’ils tirent des conclusions sur cer-
of a stable academic consensus. The judicial pro- tains faits historiques. Les parties `a ces litiges ne
cess must do as best it can. In this particular case, peuvent pas attendre qu’il se d´egage ´eventuelle-
however, there was an unusual level of agreement ment un consensus stable parmi les chercheurs. Le
amongst all of the professional historians who tes- processus judiciaire doit faire de son mieux. Dans
tified about the underlying expectations of the par- la pr´esente affaire, toutefois, il existait un degr´e
ticipants regarding the treaty obligations entered d’accord inhabituel entre tous les historiens profes-
into by the Crown with the Mi’kmaq. I set out, in sionnels qui ont t´emoigné à propos des attentes
particular, the evidence of the Crown’s expert, Dr. sous-jacentes des participants relativement aux
Stephen Patterson, who spent many days of testi- obligations issues du trait´e conclu par la Couronne
mony reviewing the minutiae of the historical avec les Mi’kmaq. Je r´efère notamment à la
record. While he generally supported the Crown’s d´eposition de l’expert du minist`ere public, le
narrow approach to the interpretation of the Treaty, Dr Stephen Patterson, qui a consacré plusieurs
which I have rejected on points of law, he did jours de t´emoignage `a examiner par le d´etail les
make a number of important concessions to the documents historiques. Quoiqu’il ait de fa¸con
defence in a relatively lengthy and reflective state- g´enérale appuyé l’approche étroite que pr´econisait
ment which should be set out in full: la Couronne `a l’égard de l’interpr´etation du trait´e

et que j’ai rejet´ee sur le fondement de points de
droit, il a néanmoins fait un certain nombre de
concessions importantes `a la défense dans un
exposé réfléchi et relativement long, qu’il convient
de reproduire en entier:

[TRADUCTION]

Q. I guess it’s fair to say that the British would have Q. Je suppose qu’il est exact de dire que les Britan-
understood that the Micmac lived and survived by hunt- niques avaient compris que les Micmacs vivaient de la
ing and fishing and gathering activities. chasse, de la pˆeche et de la cueillette.

A. Yes, of course. R. Oui, ´evidemment.

Q. And that in this time period, 1760 and ‘61, fish Q. Et qu’`a cette époque, en 1760 et en 1761, le poisson
would be amongst the items they would have to trade. faisait partie des articles qu’ils ´echangeraient. Et qu’ils
And they would have the right under this treaty to bring auraient le droit, en vertu de ce trait´e, d’apporter du
fish and feathers and furs into a truckhouse in exchange poisson, des plumes et des fourrures `a une maison de
for commodities that were available. troc pour les y ´echanger contre les produits disponibles.
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A. Well, it’s not mentioned but it’s not excluded. So I R. Bien, ce n’est pas mentionn´e, mais ce n’est pas exclu.
think it’s fair to assume that it was permissible. Par cons´equent, j’estime qu’il est juste de supposer que

c’était permis.

Q. Okay. It’s fair to say that it’s an assumption on which Q. D’accord. Il est juste de dire que c’est une hypoth`ese
the trade truckhouse clause is based. sur laquelle la clause relative aux maisons de troc est

fondée.

A. That the truckhouse clause is based on the assump- R. Que la clause relative aux maisons de troc est fond´ee
tion that natives will have a variety of things to trade, sur l’hypoth`ese que les Autochtones auront diverses
some of which are mentioned and some not. Yes, I think choses `a échanger, certaines ´etant mentionnées et
that’s fair. d’autres non. Oui, je pense que c’est juste.

Q. Yes. And wouldn’t be out of line to call that a right to Q. Oui. Et il ne serait pas exag´eré d’appeler cela un
fish and a right to bring the fish or furs or feathers or droit de pˆeche et un droit d’apporter le poisson, les four-
fowl or venison or whatever they might have, into the rures ou les plumes, le gibier `a plume ou la venaison ou
truckhouses to trade. toute autre chose qu’ils pouvaient avoir aux maisons de

troc pour les ´echanger.

A. Ah, a right. I think the implication here is that there R. Ah, un droit. Je pense qu’en l’esp`ece cela implique
is a right to trade under a certain form of regulation — l’existence d’un droit de commercer assujetti `a une cer-

taine forme de r´eglementation —

Q. Yes. Q. Oui.

A. — that’s laid down. And if you’re saying right to R. — qui est fix´ee. Et si vous parlez de droit de pˆeche,
fish, I’ve assumed that in recognizing the Micmac by j’ai tenu pour acquis que, en reconnaissant les Micmacs
treaty, the British were recognizing them as the people par trait´e, les Britanniques les reconnaissaient comme
they were. They understood how they lived and that that les gens qu’ils ´etaient. Ils comprenaient comment ils
meant that those people had a right to live in Nova Sco- vivaient et le fait que cela voulait dire que ces gens
tia in their traditional ways. And, to me, that implies that avaient le droit de vivre en Nouvelle-́Ecosse selon leur
the British were accepting that the Micmac would con- mode de vie traditionnel. Et, `a mon avis, cela implique
tinue to be a hunting and gathering people, that they que les Britanniques acceptaient le fait que les Micmacs
would fish, that they would hunt to support themselves. continueraient d’ˆetre un peuple de chasseurs et de cueil-
I don’t see any problem with that. leurs, et qu’ils pˆecheraient et chasseraient pour subvenir

à leurs besoins. Je ne vois aucun probl`eme à cela.

It seems to me that that’s implicit in the thing. Even Il me semble que c’est implicite dans la chose. Mˆeme
though it doesn’t say it, and I know that there seems to, si cela n’est pas pr´ecisé, et je sais que, au 20e siècle, il
in the 20th century, be some reluctance to see the value semble y avoir certaines r´eticences `a reconnaˆıtre la
of the 1760 and 1761 treaties because they’re not so valeur des trait´es de 1760 et 1761 parce qu’ils ne sont
explicit on these matters, but I personally don’t see the pas tr`es explicites sur ces questions, mais personnelle-
hang-up. Because it strikes me that there is a recognition ment je ne comprends pas cette inhibition. Car je cons-
that the Micmac are a people and they have the right to tate qu’on reconnaˆıt que les Micmacs sont un peuple et
exist. And that has — carries certain implications with qu’ils ont le droit d’exister. Et cela a — emporte cer-
it. taines implications.

More than this, the very fact that there is a truckhouse En outre, le fait mˆeme qu’il y ait une maison de troc
and that the truckhouse does list some of the things that et qu’on y ´enumère certaines des choses que l’on s’at-
natives are expected to trade, implies that the British are tend `a ce que les Autochtones échangent implique que
condoning or recognizing that this is the way that les Britanniques reconnaissent que c’est ainsi que vivent
natives live. They do live by hunting and, therefore, this les Autochtones. Ils vivent de la chasse, et, par cons´e-
is the produce of their hunting. They have the right to quent, c’est le produit de leur chasse. Ils ont le droit de
trade it. l’ échanger.

Q. And you have, in fact, said that in your May 17th, Q. Et c’est en fait ce que vous avez dit dans votre projet
1994 draft article. d’article du 17 mai 1994.
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A. That’s correct. R. C’est exact.

Q. Yeah. And you testified to that effect in the Pelletier Q. Oui. Et vous avez t´emoigné en ce sens dans l’affaire
case, as well. Pelletier également.

A. Well, my understanding of this issue, Mr. Wildsmith, R. Bien, ma compr´ehension de cette question,
has developed and grown with my close reading of the M. Wildsmith, s’est d´eveloppée et s’est accrue au fil de
material. It’s the position that I come to accept as being mon examen attentif des documents. C’est la position
a reasonable interpretation of what is here in these docu- que je consid`ere comme ´etant une interpr´etation raison-
ments. [Emphasis added.] nable du contenu de ces documents. [Italiques et souli-

gnements ajout´es.]

The trial judge gave effect to this evidence in38 Le juge du procès a tenu compte de ce t´emoi-
finding a right to bring fish to the truckhouse to gnage en ce qu’il a conclu `a l’existence d’un droit
trade, but he declined to find a treaty right to fish d’apporter du poisson aux maisons de troc pour en
and hunt to obtain the wherewithal to trade, and faire le commerce, mais il a refus´e de conclure `a
concluded that the right to trade expired along with l’existence d’un droit — issu de trait´e — de pˆecher
the truckhouses and subsequent special arrange- et de chasser pour obtenir les biens `a échanger, et
ments. The Court of Appeal concluded, at p. 207, il a conclu que le droit de commercer avait cess´e
that Dr. Patterson used the word “right” inter- d’exister en mˆeme temps que les maisons de troc
changeably with the word “permissible”, and that et les mesures sp´eciales qui ont suivi. La Cour
the trade clause gave rise to no “rights” at all. d’appel a conclu, `a la p. 207, que le Dr Patterson
I think the view taken by the courts below rather avait utilis´e le mot «droit» et le mot «permis» de
underestimates Dr. Patterson. No reason is given fa¸con interchangeable, et que la clause relative au
for doubting that Dr. Patterson meant what he said commerce ne donnait naissance `a aucun «droit»
about the common understanding of the parties que ce soit. Je pense que la position adoptée par les
that he considered at least implicit in this particular juridictions inf´erieures sous-estime le Dr Patterson.
treaty arrangement. He initially uses the words On ne donne aucune raison justifiant le fait de dou-
“permissible” and “assumption”, but when asked ter que le Dr Patterson pensait ce qu’il disait au
specifically by counsel about a “right” to fish and sujet de la compr´ehension commune des parties,
to trade fish, he says, “Ah, a right” (emphasis qu’il a consid´eré à tout le moins implicite dans ce
added), then, weighing his words carefully, he trait´e en particulier. Il utilise d’abord les mots
addresses a “right to fish” and concludes that “by «permis» et «hypoth`ese», mais, lorsqu’il est inter-
treaty” the British did recognize that the Mi’kmaq rog´e de façon précise par l’avocat au sujet d’un
“had a right to live in Nova Scotia in their tradi- «droit» de pˆecher et de faire le commerce du pois-
tional ways” (emphasis added) which included son, il dit, «Ah, un droit» (italiques ajoutés), et,
hunting and fishing and trading their catch for ensuite, pesant ses mots avec soin, il mentionne un
necessaries. (Trading was traditional. The trial «droit de pˆeche» et conclut que, «par traité», les
judge found, at para. 93, that the Mi’kmaq had Britanniques ont reconnu que les Mi’kmaq
already been trading with Europeans, including «avaient le droit de vivre en Nouvelle-Écosse
French and Portugese fishermen, for about 250 selon leur mode de vie traditionnel» (je souligne),
years prior to the making of this treaty.) Dr. Patter- qui incluait la chasse, la pˆeche ainsi que l’´echange
son said his opinion was based on the historic doc- du produit de ces activit´es pour se procurer des
uments produced in evidence. He said that this was biens n´ecessaires. (Le commerce était une activit´e
“the position that I come to accept as being a rea- traditionnelle. Le juge du proc`es a conclu, au
sonable interpretation of what is here in these doc- par. 93, que les Mi’kmaq faisaient d´ejà du com-
uments” (emphasis added). Dr. Patterson went on merce avec les Europ´eens, notamment avec les
to emphasize that the understanding of the pˆecheurs fran¸cais et portugais, environ 250 ans

avant la conclusion de ce traité.) Le Dr Patterson a
dit que son opinion ´etait fondée sur les documents
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Mi’kmaq would have been that these treaty rights historiques d´eposés en preuve. Il a affirm´e
were subject to regulation, which I accept. que c’´etait «la position qu[’il] consid[´erait]

comme étant une interpr´etation raisonnable du
contenu de ces documents» (je souligne). Le
Dr Patterson a ensuite souligné que les Mi’kmaq
comprenaient que ces droits issus du trait´e étaient
réglement´es, ce à quoi je souscris.

Dr. Patterson’s evidence regarding the assump- 39Le témoignage du Dr Patterson au sujet des
tions underlying and “implicit” in the treaty were hypoth`eses sous-jacentes et «implicites» du trait´e
generally agreed with by the defence experts, a, de fa¸con générale, été accepté par les experts de
Dr. John Reid and Dr. William Wicken. While the la d´efense, le Dr John Reid et le Dr William
trial judge was not bound to accept the whole or Wicken. Quoique le juge du proc`es ne fût pas tenu
any particular part of Dr. Patterson’s evidence, d’accepter en tout ou en partie le témoignage du
even if supported by the other experts, I do not Dr Patterson, même s’il avait l’appui d’autres
think there was any basis in the evidence for the experts, je ne pense pas qu’il y avait quoi que ce
trial judge to find (at para. 129) that the appellant’s soit dans la preuve qui justifiait le juge du proc`es
claim, to the extent it tracked Dr. Patterson’s evi- de conclure (au par. 129) que la pr´etention de l’ap-
dence, was “not even among the ‘various possible pelant, dans la mesure o`u elle était conforme au
interpretations of the common intention’” of the t´emoignage du Dr Patterson, [TRADUCTION] «ne
parties when they entered into the 1760 Treaty. figurait mˆeme pas «parmi les interpr´etations pos-
Lamer J. in Sioui, supra, at p. 1069, it will be sibles de l’intention commune»» des parties lors-
recalled, said it was the Court’s duty to search qu’elles ont conclu le Trait´e de 1760. On se rappel-
amongst such reasonable interpretations for the lera que, dans l’arrˆet Sioui, précité, à la p. 1069, le
one that best accommodates the interests of the juge Lamer a dit que notre Cour avait l’obligation
parties at the time the treaty was signed. The trial de rechercher, parmi les interpr´etations raison-
judge erred, I think, because he thought he was nables, celle qui conciliait le mieux les int´erêts des
boxed in by the March 10, 1760 document. parties `a l’époque de la signature du traité. Le juge

du procès a fait erreur, je pense, parce qu’il a cru
être prisonnier du document du 10 mars 1760.

In my view, the Nova Scotia judgments erred in 40À mon avis, les tribunaux de la Nouvelle-Écosse
concluding that the only enforceable treaty obliga- ont fait erreur en concluant que les seules obliga-
tions were those set out in the written document of tions issues du trait´e qui étaient ex´ecutoires ´etaient
March 10, 1760, whether construed flexibly (as did celles ´enoncées dans le document du 10 mars
the trial judge) or narrowly (as did the Nova Scotia 1760, interpr´eté soit de façon souple (comme l’a
Court of Appeal). The findings of fact made by the fait le juge du proc`es) soit de fa¸con étroite (comme
trial judge taken as a whole demonstrate that the l’a fait la Cour d’appel de la Nouvelle-Écosse).
concept of a disappearing treaty right does justice Consid´erées globalement, les conclusions de fait
neither to the honour of the Crown nor to the rea- du juge du proc`es démontrent que l’idée qu’un
sonable expectations of the Mi’kmaq people. It is droit issu d’un trait´e se serait ´eteint ne rend justice
their common intention in 1760 – not just the ni `a l’honneur de la Couronne ni aux attentes rai-
terms of the March 10, 1760 document – to which sonnables des Mi’kmaq. C’est `a l’intention com-
effect must be given. mune des parties en 1760 — et non seulement aux

conditions du document du 10 mars 1760 — qu’il
faut donner effet.
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Ascertaining the Terms of the Treaty La détermination des conditions du trait´e

Having concluded that the written text is incom-41 Ayant conclu que le texte est incomplet, il est
plete, it is necessary to ascertain the treaty terms n´ecessaire de d´eterminer quelles sont les condi-
not only by reference to the fragmentary historical tions du trait´e, non seulement à partir du dossier
record, as interpreted by the expert historians, but historique fragmentaire, tel que l’interpr`etent les
also in light of the stated objectives of the British experts historiens, mais aussi `a la lumière des
and Mi’kmaq in 1760 and the political and eco- objectifs d´eclarés des Britanniques et des Mi’kmaq
nomic context in which those objectives were rec- en 1760 et du contexte politique et ´economique
onciled. dans lequel ces objectifs ont ´eté conciliés.

I mentioned earlier that the Nova Scotia Court42 J’ai mentionné pr´ecédemment que la Cour d’ap-
of Appeal has held on several occasions that the pel de la Nouvelle-Écosse avait à plusieurs occa-
“peace and friendship” treaties with the Mi’kmaq sions statu´e que les traités «de paix et d’amiti´e»
did not extinguish aboriginal hunting and fishing conclus avec les Mi’kmaq n’avaient pas ´eteint les
rights in Nova Scotia: R. v. Isaac (1975), 13 droits ancestraux de chasse et de pêche en
N.S.R. (2d) 460, R. v. Cope (1981), 132 D.L.R. Nouvelle-Écosse: R. c. Isaac (1975), 13 N.S.R.
(3d) 36, Denny, supra. We are not here concerned (2d) 460, R. c. Cope (1981), 132 D.L.R. (3d) 36,
with the exercise of such a right. The appellantDenny, précité. Il n’est pas question, en l’esp`ece,
asserts the right of Mi’kmaq people to catch fish de l’exercice d’un tel droit. L’appelant invoque le
and wildlife in support of trade as an alternative or droit des Mi’kmaq de prendre du poisson et des
supplementary method of obtaining necessaries. animaux sauvages `a des fins commerciales en tant
The right to fish is not mentioned in the March 10, que m´ethode alternative ou compl´ementaire de se
1760 document, nor is it expressly noted elsewhere procurer des biens n´ecessaires. Le droit de pˆecher
in the records of the negotiation put in evidence. n’est pas mentionn´e dans le document du 10 mars
This is not surprising. As Dickson J. mentioned 1760, ni indiqu´e explicitement ailleurs dans les
with reference to the west coast in Jack, supra, at documents relatifs aux négociations qui ont ´eté
p. 311, in colonial times the perception of the fish- d´eposés en preuve. Cela n’est pas surprenant.
ery resource was one of “limitless proportions”. Comme l’a mentionn´e le juge Dickson relative-

ment à la situation sur la côte ouest dans l’arrˆet
Jack, précité, à la p. 311, au temps des colonies, le
poisson ´etait perçu comme une «ressource in´epui-
sable».

The law has long recognized that parties make43 Le droit reconnaˆıt depuis longtemps que, lors-
assumptions when they enter into agreements que des parties concluent une entente, elles pr´esu-
about certain things that give their arrangements ment certaines choses qui lui donnent plein effet.
efficacy. Courts will imply a contractual term on Les tribunaux tiennent pour av´erée l’existence
the basis of presumed intentions of the parties d’une condition contractuelle `a la lumière de l’in-
where it is necessary to assure the efficacy of the tention pr´esumée des parties lorsque cela est
contract, e.g., where it meets the “officious n´ecessaire pour donner plein effet au contrat, par
bystander test”: M.J.B. Enterprises Ltd. v. Defence exemple lorsque cela respecte le «crit`ere de l’ob-
Construction (1951) Ltd., [1999] 1 S.C.R. 619, at servateur objectif»: M.J.B. Enterprises Ltd. c.
para. 30. (See also: The “Moorcock” (1889), 14 Construction de Défense (1951) Ltée, [1999] 1
P.D. 64; Canadian Pacific Hotels Ltd. v. Bank of R.C.S. 619, au par. 30. (Voir ´egalement: The
Montreal, [1987] 1 S.C.R. 711; and see generally:«Moorcock» (1889), 14 P.D. 64; Société hôtelière
Waddams, supra, at para. 490; Treitel, supra, at Canadien Pacifique Ltée c. Banque de Montréal,
pp. 190-94.) Here, if the ubiquitous officious [1987] 1 R.C.S. 711; et, sur un plan g´enéral, voir:
bystander had said, “This talk about truckhouses is Waddams, op. cit., au par. 490; Treitel, op. cit., aux
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all very well, but if the Mi’kmaq are to make these pp. 190 à 194.) En l’espèce, si l’observateur objec-
promises, will they have the right to hunt and fish tif dou´e d’ubiquité avait dit, «Tous ces propos con-
to catch something to trade at the truckhouses?”, cernant les maisons de troc c’est tr`es bien, mais si
the answer would have to be, having regard to the les Mi’kmaq doivent faire ces promesses, auront-
honour of the Crown, “of course”. If the law is pre- ils le droit de chasser et de pˆecher pour prendre
pared to supply the deficiencies of written con- quelque chose `a échanger `a ces maisons de troc?»,
tracts prepared by sophisticated parties and their compte tenu de l’honneur de la Couronne, il aurait
legal advisors in order to produce a sensible result fallu r´epondre: «évidemment». Si le droit est dis-
that accords with the intent of both parties, though pos´e à suppléer aux lacunes de contrats écrits —
unexpressed, the law cannot ask less of the honour pr´eparés par des parties bien inform´ees et par leurs
and dignity of the Crown in its dealings with First conseillers juridiques — afin d’en d´egager un
Nations. The honour of the Crown was, in fact, r´esultat sens´e et conforme `a l’intention des deux
specifically invoked by courts in the early 17th parties, quoiqu’elle ne soit pas exprim´ee, il ne sau-
century to ensure that a Crown grant was effective rait demander moins de l’honneur et de la dignit´e
to accomplish its intended purpose: The Case of de la Couronne dans ses rapports avec les Pre-
The Churchwardens of St. Saviour in Southwark mières nations. De fait, l’honneur de la Couronne a
(1613), 10 Co. Rep. 66b, 77 E.R. 1025, at p. 67b ´eté invoquée de façon expresse par les tribunaux
and p. 1026, and Roger Earl of Rutland’s Case au début du 17e siècle pour faire en sorte qu’une
(1608), 8 Co. Rep. 55a, 77 E.R. 555, at p. 56b and concession de la Couronne atteigne le but qu’elle
pp. 557-58. visait: The Case of The Churchwardens of

St. Saviour in Southwark (1613), 10 Co. Rep. 66b,
77 E.R. 1025, à la p. 67b et la p. 1026, et Roger
Earl of Rutland’s Case (1608), 8 Co. Rep. 55a, 77
E.R. 555, à la p. 56b et les pp. 557 et 558.

An example of the Court’s recognition of the 44Un exemple de la reconnaissance par notre Cour
necessity of supplying the deficiencies of aborigi- de la n´ecessit´e de suppléer aux lacunes des trait´es
nal treaties is Sioui, supra, where Lamer J. consid- conclus par les Autochtones est l’arrˆet Sioui, pré-
ered a treaty document that stated simply (at cit´e, où le juge Lamer a examin´e le texte d’un
p. 1031) that the Huron tribe “are received upon trait´e qui indiquait seulement (`a la p. 1031) que les
the same terms with the Canadians, being allowed Hurons [TRADUCTION] «sont reçus aux mêmes con-
the free Exercise of their Religion, their Customs, ditions que les Canadiens, il leur sera permis
and Liberty of trading with the English”. Lamer J. d’exercer librement leur religion, leurs coutumes et
found that, in order to give real value and meaning la libert´e de commerce avec les Anglais». Le juge
to these words, it was necessary that a territorial Lamer a conclu que, pour donner `a ces mots une
component be supplied, as follows, at p. 1067: valeur r´eelle et un sens, il était nécessaire d’y ajou-

ter une composante territoriale, et il s’est exprim´e
ainsi, à la p. 1067:

The treaty gives the Hurons the freedom to carry on Le trait´e accorde aux Hurons la libert´e d’exercer leurs
their customs and their religion. No mention is made in coutumes et leur religion. Aucune mention n’est faite
the treaty itself of the territory over which these rights dans le trait´e lui-même du territoire sur lequel ces droits
may be exercised. There is also no indication that the peuvent s’exercer. Rien n’y indique non plus que le ter-
territory of what is now Jacques-Cartier park was con- ritoire de ce qui constitue aujourd’hui le Parc de la
templated. However, for a freedom to have real value Jacques-Cartier soit vis´e. Toutefois, pour qu’une libert´e
and meaning, it must be possible to exercise it some- ait une valeur r´eelle et ait un sens, il faut pouvoir l’exer-
where. [Emphasis added.] cer quelque part. [Je souligne.]

Similarly, in Sundown, supra, the Court found that De mˆeme, dans l’arrˆet Sundown, précité, notre
the express right to hunt included the implied right Cour a conclu que le droit explicite de chasser
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to build shelters required to carry out the hunt. See comportait le droit implicite de construire les abris
also Simon, supra, where the Court recognized an requis pour pouvoir chasser. Voir ´egalement
implied right to carry a gun and ammunition on theSimon, précité, où notre Cour a reconnu le droit
way to exercise the right to hunt. These cases implicite de porter une arme et des munitions dans
employed the concept of implied rights to support l’exercice du droit de chasser. Dans ces arrˆets, la
the meaningful exercise of express rights granted notion de droits implicites a ´eté utilisée pour
to the first nations in circumstances where no such appuyer l’exercice concret des droits explicites
implication might necessarily have been made conf´erés aux Premières nations dans des cas o`u
absent the sui generis nature of the Crown’s rela- une telle inf´erence n’aurait pas n´ecessairement ´eté
tionship to aboriginal people. While I do not faite n’eˆut été la nature sui generis des rapports de
believe that in ordinary commercial situations a la Couronne avec les Autochtones. Bien que je ne
right to trade implies any right of access to things croie pas que, dans les situations commerciales
to trade, I think the honour of the Crown requires ordinaires, un droit de commercer emporte un droit
nothing less in attempting to make sense of the d’acc`es aux biens faisant l’objet du commerce,
result of these 1760 negotiations. j’estime que l’honneur de la Couronne n’exige rien

de moins en vue de donner un sens au r´esultat des
négociations de 1760.

Rights of the Other Inhabitants Les droits des autres habitants

My colleague, McLachlin J., takes the view that,45 Ma collègue le juge McLachlin adopte le point
subject to the negative restriction in the treaty, the de vue que, sous r´eserve de la restriction figurant
Mi’kmaq possessed only the liberty to hunt, fish, au trait´e, les Mi’kmaq poss´edaient uniquement la
gather and trade “enjoyed by other British subjects libert´e de chasser, de pêcher, de faire de la cueil-
in the region” (para. 103). The Mi’kmaq were, in lette et de commercer «dont jouissaient les autres
effect, “citizens minus” with no greater liberties sujets britanniques de la r´egion» (par. 103). Les
but with greater restrictions. I accept that in terms Mi’kmaq ´etaient dans les faits «des citoyens de
of the content of the hunting, fishing and gathering deuxi`eme ordre», qui ne jouissaient pas de libert´es
activities, this may be true. There is of course a plus grandes, mais ´etaient assujettis à davantage de
distinction to be made between a liberty enjoyed restrictions. J’accepte que, pour ce qui est du con-
by all citizens and a right conferred by a specifictenu des activités de chasse, de pêche et de cueil-
legal authority, such as a treaty, to participate in lette, cela puisse ˆetre vrai. Il faut évidemment faire
the same activity. Even if this distinction is une distinction entre une libert´e dont jouissent tous
ignored, it is still true that a general right enjoyed les citoyens et un droit de participer `a la même
by all citizens can nevertheless be made the subject activit´e qui est conf´eré par un texte juridique parti-
of an enforceable treaty promise. In Taylor and culier, tel un traité. Même si on ne tient pas compte
Williams, supra, at p. 235, the treaty was found to de cette distinction, il demeure vrai qu’un droit
include a term that “[t]he Rivers are open to all & g´enéral dont jouissent tous les citoyens peut n´ean-
you have an equal right to fish & hunt on them”, moins faire l’objet d’une promesse ex´ecutoire dans
and yet, despite the reference to equal rather than le cadre d’un trait´e. Dans l’arrˆet Taylor and Wil-
preferential rights, “the historic right of these liams, précité, à la p. 235, il a ´eté jugé que le trait´e
Indians to hunt and fish” was found to be incorpo- ´etait assorti d’une condition portant que [TRADUC-

TION] «[l]es rivières sont accessibles à tous, et vous
avez un droit égal d’y pêcher et d’y chasser», et
pourtant, malgr´e que l’on ait mentionn´e qu’il était
question de droits égaux plutôt que de droit pr´efé-
rentiels, il a été jugé que «le droit historique de ces
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rated in the treaty, per MacKinnon A.C.J.O., at Indiens de chasser et de pˆecher» ´etait incorpor´e au
p. 236. traité (le juge en chef adjoint MacKinnon, `a la

p. 236).

Similarly, in Sioui, at p. 1031, as mentioned 46De même, comme il a ´eté indiqué précédem-
above, the treaty provided that the Hurons would ment, le trait´e en cause dans Sioui, `a la p. 1031,
be “received upon the same terms with the Canadi- pr´ecisait que les Hurons seraient «reçus aux mêmes
ans” (emphasis added), yet their religious freedom,conditions que les Canadiens» (italiques ajout´es),
which in terms of content was no greater than that et pourtant cela n’a pas empˆeché que leur libert´e
of the non-aboriginal inhabitants in 1760, was in de religion qui, du point de vue du contenu, n’´etait
1990 accorded treaty protection. pas plus large que celle des non-autochtones en

1760, s’est vu reconnaı̂tre en 1990 la protection
qu’accorde un trait´e.

The Crown objects strongly to any suggestion 47Le ministère public s’oppose ´energiquement `a
that the treaty conferred “preferential trading toute suggestion voulant que le traité ait conf´eré
rights”. I do not think the appellant needs to show «des droits commerciaux préférentiels». Je ne
preferential trading rights. He only has to show pense pas que l’appelant ait besoin d’´etablir l’exis-
treaty trading rights. The settlers and the military tence de droits commerciaux préférentiels. Il n’a
undoubtedly hunted and fished for sport or neces- qu’`a démontrer l’existence de droits commerciaux
saries as well, and traded goods with each other.issus de traités. Il ne fait aucun doute que les
The issue here is not so much the content of the colons et les militaires chassaient et pˆechaient pour
rights or liberties as the level of legal protection le sport ainsi que pour se procurer des biens n´eces-
thrown around them. A treaty could, to take a fan- saires, et qu’ils faisaient le commerce de biens
ciful example, provide for a right of the Mi’kmaq entre eux. La question en litige en l’esp`ece n’est
to promenade down Barrington Street, Halifax, on pas tant le contenu des droits ou des libertés que le
each anniversary of the treaty. Barrington Street is degr´e de protection que leur accorde la loi. Pour
a common thoroughfare enjoyed by all. There prendre un exemple un peu fantaisiste, un trait´e
would be nothing “special” about the Mi’kmaq use pourrait accorder aux Mi’kmaq le droit de se pro-
of a common right of way. The point is that the mener dans la rue Barrington, `a Halifax, à chaque
treaty rights-holder not only has the right or liberty anniversaire du trait´e. La rue Barrington est une
“enjoyed by other British subjects” but may enjoy art`ere connue qui est fr´equentée par tous. Il n’y
special treaty protection against interference with aurait rien de «sp´ecial» dans l’utilisation par les
its exercise. So it is with the trading arrangement. Mi’kmaq d’un droit de passage public. Le point est
On June 25, 1761, following the signing of the que le titulaire de droits issus d’un trait´e a non seu-
Treaties of 1760-61 by the last group of Mi’kmaq lement le droit ou la liberté «dont jouiss[ent] les
villages, a ceremony was held at the farm of Lieu- autres sujets britanniques», mais il peut jouir de la
tenant Governor Jonathan Belcher, the first Chiefprotection spéciale qu’accorde le trait´e contre toute
Justice of Nova Scotia, who was acting in the atteinte `a l’exercice du droit ou de la liberté en
place of Governor Charles Lawrence, who had question. Il en va de mˆeme pour l’arrangement
recently been drowned on his way to Boston. commercial. Le 25 juin 1761, apr`es la signature

des traités de 1760 et de 1761 par le dernier groupe
de villages mi’kmaq, une c´erémonie a eu lieu `a la
ferme du lieutenant gouverneur Jonathan Belcher,
qui fut le premier juge en chef de la Nouvelle-
Écosse et qui rempla¸cait alors à titre intérimaire le
gouverneur Charles Lawrence, qui s’´etait noyé peu
de temps auparavant en se rendant à Boston.
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In reference to the treaties, including the trade Relativement aux trait´es, y compris la clause rela-
clause, Lieutenant Governor Belcher proclaimed: tive au commerce, le lieutenant gouverneur Bel-

cher a proclamé que:

The Laws will be like a great Hedge about your [TRADUCTION] Les lois formeront comme une grande
Rights and properties, if any break this Hedge to hurt haie autour de vos droits et de vos biens; si quelqu’un
and injure you, the heavy weight of the Laws will fall brise cette haie pour vous causer du tort, le poids ´ecra-
upon them and punish their Disobedience. sant des lois s’abattra sur cette personne et la punira de

sa désobéissance.

Until enactment of the Constitution Act, 1982,48 Jusqu’à l’édiction de la Loi constitutionnelle de
the treaty rights of aboriginal peoples could be1982, les droits issus de traités des peuples autoch-
overridden by competent legislation as easily as tones pouvaient ˆetre écartés par des dispositions
could the rights and liberties of other inhabitants. l´egislatives valides aussi facilement que pouvaient
The hedge offered no special protection, as the l’ˆetre les droits et libertés des autres habitants. La
aboriginal people learned in earlier hunting cases haie n’offrait aucune protection sp´eciale, comme
such as Sikyea v. The Queen, [1964] S.C.R. 642, l’ont appris les peuples autochtones dans des
and R. v. George, [1966] S.C.R. 267. On April 17, affaires ant´erieures portant sur des droits de
1982, however, this particular type of “hedge” was chasse, tels les arrˆets Sikyea c. The Queen, [1964]
converted by s. 35(1) into sterner stuff that could R.C.S. 642, et R. c. George, [1966] R.C.S. 267. Le
only be broken down when justified according to 17 avril 1982, toutefois, ce type particulier de
the test laid down in R. v. Sparrow, [1990] 1 «haie» a ´eté transform´ee par le par. 35(1) en un
S.C.R. 1075, at pp. 1112 et seq., as adapted to rempart plus solide, qui ne peut être d´eplacé que
apply to treaties in Badger, supra, per Cory J., at dans les cas o`u cela est justifié suivant le crit`ere
paras. 75 et seq. See also R. v. Bombay, [1993] 1 qui a ´eté établi dans l’arrˆet R. c. Sparrow, [1990] 1
C.N.L.R. 92 (Ont. C.A.). The fact the content of R.C.S. 1075, aux pp. 1112 et suiv., et qui a ´eté
Mi’kmaq rights under the treaty to hunt and fish adapt´e à l’application des traités dans Badger, pr´e-
and trade was no greater than those enjoyed by cit´e, le juge Cory, aux par. 75 et suiv. Voir ´egale-
other inhabitants does not, unless those rights were ment l’arrˆet R. c. Bombay, [1993] 1 C.N.L.R. 92
extinguished prior to April 17, 1982, detract from (C.A. Ont.). Le fait que le contenu des droits de
the higher protection they presently offer to the chasse, de pˆeche et de commerce conf´erés aux
Mi’kmaq people. Mi’kmaq par le traité n’était pas plus large que les

droits dont jouissaient les autres habitants n’affecte
en rien la protection plus grande qu’ils offrent
actuellement aux Mi’kmaq, `a moins que ces droits
n’aient été éteints avant le 17 avril 1982.

The Honour of the Crown L’honneur de la Couronne

This appeal puts to the test the principle, empha-49 Le présent pourvoi met en ´evidence le principe
sized by this Court on several occasions, that the qu’a soulign´e notre Cour à plusieurs reprises et
honour of the Crown is always at stake in its deal- selon lequel l’honneur de la Couronne est toujours
ings with aboriginal people. This is one of the en jeu dans le cadre de ses rapport avec les peuples
principles of interpretation set forth in Badger, autochtones. Il s’agit de l’un des principes d’inter-
supra, by Cory J., at para. 41: prétation énoncés dans l’arrˆet Badger, précité, par

le juge Cory, au par. 41:

. . . the honour of the Crown is always at stake in its. . . l’honneur de la Couronne est toujours en jeu lors-
dealings with Indian people. Interpretations of treaties qu’elle transige avec les Indiens. Les trait´es et les dispo-
and statutory provisions which have an impact upon sitions l´egislatives qui ont une incidence sur les droits

19
99

 C
an

LI
I 6

65
 (

S
C

C
)



[1999] 3 R.C.S. 497R. c. MARSHALL Le juge Binnie

treaty or aboriginal rights must be approached in a man- ancestraux ou issus de trait´es doivent ˆetre interpr´etés de
ner which maintains the integrity of the Crown. It is mani`ere à préserver l’intégrité de la Couronne. Il faut
always assumed that the Crown intends to fulfil its toujours pr´esumer que cette derni`ere entend respecter
promises. No appearance of “sharp dealing” will be ses promesses. Aucune apparence de «manœuvres mal-
sanctioned. honnˆetes» ne doit être tol´erée.

This principle that the Crown’s honour is at 50Ce principe que l’honneur de la Couronne est en
stake when the Crown enters into treaties with first jeu lorsqu’elle conclut des trait´es avec les Pre-
nations dates back at least to this Court’s decision mi`eres nations remonte au moins `a la décision qu’a
in 1895, Province of Ontario v. Dominion of rendue notre Cour, en 1895, dans Province of
Canada and Province of Quebec; In re Indian Ontario c. Dominion of Canada and Province of
Claims (1895), 25 S.C.R. 434. In that decision, Quebec; In re Indian Claims (1895), 25 R.C.S.
Gwynne J. (dissenting) stated, at pp. 511-12: 434. Dans cet arrˆet, le juge Gwynne (dissident) a

dit ceci, aux pp. 511 et 512:

. . . what is contended for and must not be lost sight of, [TRADUCTION] . . . ce qu’on affirme et ce qu’il ne faut
is that the British sovereigns, ever since the acquisition pas perdre de vue est le fait qu’il a plu aux souverains
of Canada, have been pleased to adopt the rule or prac- britanniques, depuis l’acquisition du Canada, d’adopter
tice of entering into agreements with the Indian nations la r`egle ou la pratique de conclure des accords avec les
or tribes in their province of Canada, for the cession or nations ou tribus indiennes dans leur province du
surrender by them of what such sovereigns have been Canada, de fa¸con à ce qu’elles cèdent ce qu’il a plu aux
pleased to designate the Indian title, by instruments sim- souverains d’appeler le titre indien, au moyen de textes
ilar to these now under consideration to which they have semblables `a celui qui fait l’objet de la pr´esente affaire
been pleased to give the designation of “treaties” with et qu’il leur a plu de d´esigner sous le nom de «trait´es»
the Indians in possession of and claiming title to the avec les Indiens qui sont en possession des terres, sur
lands expressed to be surrendered by the instruments, lesquelles ils affirment avoir un titre et qui sont c´edés
and further that the terms and conditions expressed in par ces instruments; et, de plus, le fait que les obliga-
those instruments as to be performed by or on behalf of tions pr´evues par ces textes qui doivent être remplies par
the Crown, have always been regarded as involving a la Couronne ou en son nom ont toujours ´eté consid´erées
trust graciously assumed by the Crown to the fulfilment comme comportant une fiducie que la Couronne s’en-
of which with the Indians the faith and honour of the gage gracieusement envers les Indiens `a exécuter sur sa
Crown is pledged, and which trust has always been most foi et son honneur, et qui a toujours ´eté fidèlement ex´e-
faithfully fulfilled as a treaty obligation of the Crown. cut´ee en tant qu’obligation de la Couronne issue d’un
[Emphasis added.] trait´e. [Je souligne.]

See also Ontario Mining Co. v. Seybold (1901), 32 Voir ´egalement Ontario Mining Co. c. Seybold
S.C.R. 1, at p. 2. (1901), 32 R.C.S. 1, à la p. 2.

In more recent times, as mentioned, the princi- 51Plus récemment, comme il a ´eté mentionné plus
ple that the honour of the Crown is always at stake tˆot, le principe que l’honneur de la Couronne est
was asserted by the Ontario Court of Appeal in toujours en jeu a ´eté invoqué par la Cour d’appel
Taylor and Williams, supra. In that case, as here, de l’Ontario dans l’arrˆet Taylor and Williams, pré-
the issue was to determine the actual terms of a cit´e. Dans cette affaire, tout comme en l’esp`ece, il
treaty, whose terms were partly oral and partly s’agissait de d´eterminer les conditions v´eritables
written. MacKinnon A.C.J.O. said for the court, at d’un trait´e, lesquelles ´etaient en partie orales et en
pp. 235-36: partie écrites. Le juge en chef adjoint de l’Ontario

MacKinnon, s’exprimant au nom de la cour, a dit
ceci, aux pp. 235 et 236:

The principles to be applied to the interpretation of [TRADUCTION] Les principes applicables `a l’interpré-
Indian treaties have been much canvassed over the tation de trait´es visant les Indiens ont fait l’objet de
years. In approaching the terms of a treaty quite apart nombreuses discussions au fil des ans. Lorsqu’il s’agit
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from the other considerations already noted, the honour d’interpr´eter les conditions d’un traité, tout `a fait indé-
of the Crown is always involved and no appearance of pendamment des autres consid´erations d´ejà évoquées, il
“sharp dealing” should be sanctioned. Mr. Justice Cart- y va toujours de l’honneur de la Couronne et aucune
wright emphasized this in his dissenting reasons in R. v.apparence de «manœuvres malhonnêtes» ne doit ˆetre
George, . . . [1966] S.C.R. 267 at p. 279, where he said: tol´erée. Le juge Cartwright a soulign´e ce point dans ses

motifs de dissidence dans R. c. George, [. . .] [1966]
R.C.S. 267, à la p. 279, où il a dit:

We should, I think, endeavour to construe the treaty Je pense que nous devons nous efforcer d’interpr´e-
of 1827 and those Acts of Parliament which bear ter le Trait´e de 1827 et les lois f´edérales qui portent
upon the question before us in such a manner that the sur la question dont nous sommes saisis de mani`ere à
honour of the Sovereign may be upheld and Parlia- prot´eger l’honneur du Souverain et `a éviter qu’on
ment not made subject to the reproach of having puisse reprocher au Parlement d’avoir retir´e unilatéra-
taken away by unilateral action and without consider- lement et sans contrepartie les droits solennellement
ation the rights solemnly assured to the Indians and garantis aux Indiens et `a leurs descendants par trait´e.
their posterity by treaty.

Further, if there is any ambiguity in the words or De plus, s’il y a des ambigu¨ıtés dans les mots ou les
phrases used, not only should the words be interpreted expressions qui sont utilis´es, non seulement faut-il leur
as against the framers or drafters of such treaties, but donner une interpr´etation défavorable aux r´edacteurs
such language should not be interpreted or construed to des trait´es, mais ils ne doivent pas ˆetre interpr´etés au
the prejudice of the Indians if another construction is d´esavantage des Indiens si une autre interpr´etation est
reasonably possible: R. v. White and Bob (1964), 50 raisonnablement possible: R. c. White and Bob (1964),
D.L.R. (2d) 613 at p. 652 . . . (B.C.C.A.); affirmed 50 D.L.R. (2d) 613 à la p. 652 [. . .] (C.A.C.-B.); con-
. . . [1965] S.C.R. vi. . . . firmé [. . .] à [1965] R.C.S. vi. . . .

This statement by MacKinnon A.C.J.O. (who had Cet ´enoncé du juge en chef adjoint MacKinnon
acted as counsel for the native person convicted of (qui avait agi comme avocat pour l’Autochtone
hunting offences in George, supra) has been d´eclaré coupable d’infractions relatives `a la chasse
adopted subsequently in numerous cases, including dans George, précité) a été adopté par la suite dans
decisions of this Court in Badger, supra, para. 41, de nombreuses affaires, dont les arrˆets de notre
and Sparrow, supra, at pp. 1107-8. Cour Badger, précité, au par. 41, et Sparrow, pr´e-

cité, aux pp. 1107 et 1108.

I do not think an interpretation of events that52 Est à mon sens incompatible avec l’honneur et
turns a positive Mi’kmaq trade demand into a neg- l’int´egrité de la Couronne, une interpr´etation des
ative Mi’kmaq covenant is consistent with the hon- ´evénements qui a pour effet de transformer une
our and integrity of the Crown. Nor is it consistent demande positive des Mi’kmaq pour que soit prise
to conclude that the Lieutenant Governor, seeking une mesure commerciale en un engagement par
in good faith to address the trade demands of the ces derniers de ne pas faire quelque chose. Il n’est
Mi’kmaq, accepted the Mi’kmaq suggestion of a pas non plus logique de conclure que le lieutenant
trading facility while denying any treaty protection gouverneur, qui cherchait de bonne foi `a satisfaire
to Mi’kmaq access to the things that were to be aux demandes commerciales des Mi’kmaq, a
traded, even though these things were identified accept´e la proposition de ces derniers de mettre sur
and priced in the treaty negotiations. This was not pied un ´etablissement commercial mais refusé de
a commercial contract. The trade arrangement prot´eger dans le traité l’accès des Mi’kmaq aux
must be interpreted in a manner which gives mean- choses qui devaient faire l’objet du commerce,
ing and substance to the promises made by the mˆeme si l’identité et le prix de ces choses avaient
Crown. In my view, with respect, the interpretation ´eté déterminés lors de la n´egociation du traité. Il ne

s’agissait pas d’un contrat commercial. L’arrange-
ment commercial doit ˆetre interpr´eté de mani`ere à
donner sens et substance aux promesses faites par
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adopted by the courts below left the Mi’kmaq with la Couronne. Avec ´egards, je suis d’avis que l’in-
an empty shell of a treaty promise. terpr´etation adopt´ee par les juridictions inf´erieures

ne laisse aux Mi’kmaq qu’une promesse — issue
de traité — vide de contenu.

Contradictory Interpretations of the Truckhouse Les interpr´etations contradictoires de la clause
Clause relative aux maisons de troc

The appellant argues that the Crown has been in 53L’appelant prétend que la Couronne contrevient
breach of the treaty since 1762, when the au trait´e depuis 1762, date o`u l’on a mis fin au
truckhouses were terminated, or at least since the r´egime des maisons de troc, ou `a tout le moins
1780s when the replacement system of licensed depuis les ann´ees 1780, lorsqu’on a abandonn´e le
traders was abandoned. This argument suffers from syst`eme des commerçants patentés qui avait rem-
the same quality of unreasonableness as does the plac´e celui des maisons de troc. Cet argument
Crown’s argument that the treaty left the Mi’kmaq souffre du mˆeme caractère déraisonnable que l’ar-
with nothing more than a negative covenant. It was gument de la Couronne qui veut que, suivant le
established in Simon, supra, at p. 402, that treaty trait´e, il ne restait aux Mi’kmaq rien d’autre qu’un
provisions should be interpreted “in a flexible way covenant n´egatif, leur engagement de ne pas faire
that is sensitive to the evolution of changes in nor- quelque chose. Dans Simon, précité, à la p. 402, il
mal” practice, and Sundown, supra, at para. 32, a ´eté établi que les clauses des traités doivent ˆetre
confirms that courts should not use a “frozen-in- interpr´etées «d’une mani`ere souple qui puisse ´evo-
time” approach to treaty rights. The appellant can- luer avec les pratiques normales», et dans Sun-
not, with any show of logic, claim to exercise hisdown, précité, au par. 32, on a confirm´e que les tri-
treaty rights using an outboard motor while at the bunaux ne doivent pas employer une approche
same time insist on restoration of the peculiar 18th «fig´ee dans le temps» à l’égard des droits issus de
century institution known as truckhouses. trait´es. L’appelant ne peut logiquement pr´etendre `a

l’exercice des droits que lui accorde le trait´e au
moyen d’un hors-bord, et du mˆeme souffle insister
pour que soit r´etablie l’institution particuli`ere con-
nue sous le nom de maisons de troc qui existait au
18e siècle.

The Crown, on the other hand, argues that the 54De son cˆoté, le ministère public affirme que les
truckhouse was a time-limited response to a tem- maisons de troc constituaient une solution limit´ee
porary problem. As my colleague McLachlin J. dans le temps `a un problème temporaire. Comme
sets out at para. 96, the “core” of the treaty was le pr´ecise ma coll`egue le juge McLachlin au
said to be that “[t]he Mi’kmaq agreed to forgo par. 96, «essentiellement», par le trait´e, «[l]es
their trading autonomy and the general trading Mi’kmaq ont renonc´e à leur autonomie commer-
rights they possessed as British subjects, and to ciale et aux droits g´enéraux de commercer qu’ils
abide by the treaty trade regime. The British, in poss´edaient en tant que sujets britanniques, et ils
exchange, undertook to provide the Mi’kmaq with ont accept´e d’être liés par le régime commercial
stable trading outlets where European goods were ´etabli par les traités. En contrepartie, les Britan-
provided at favourable terms while the exclusive niques se sont engag´es à établir des maisons de
trade regime existed”. My disagreement with that troc stables o`u il était possible de se procurer des
view, with respect, is that the aboriginal people, as marchandises europ´eennes `a des conditions favo-
found by the trial judge, relied on European pow- rables, tant que durerait le r´egime de commerce
der, shot and other goods and pushed a trade exclusif». Avec ´egards, mon d´esaccord avec cette
agenda with the British because their alternative opinion vient du fait que, comme a conclu le juge
sources of supply had dried up; the real inhibition du proc`es, les Autochtones comptaient sur la
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on trade with the French was not the treaty but the poudre, les plombs et les autres produits europ´eens
absence of the French, whose military had et voulaient commercer avec les Britanniques
retreated up the St. Lawrence and whose settlers parce que leurs autres sources d’approvisionne-
had been expelled; there is no suggestion in the ment n’existaient plus; le v´eritable empˆechement
negotiating records that the truckhouse system was au commerce avec les Fran¸cais n’était pas le trait´e,
a sort of transitional arrangement expected to be mais l’absence de Fran¸cais, puisque les soldats
temporary, it only became temporary because the fran¸cais avaient retrait´e en amont sur le Saint-
King unexpectedly disallowed the enabling legisla- Laurent et que les colons fran¸cais avaient ´eté
tion passed by the Nova Scotia House of Assem- expuls´es; rien dans les documents relatifs aux
bly; and the notion that the truckhouse was merely n´egociations ne tend `a indiquer que le syst`eme de
a response to a trade restriction overlooks the fact maisons de troc ´etait une sorte de mesure transi-
the truckhouse system offered very considerable toire devant ˆetre temporaire; ce syst`eme n’a été
financial benefits to the Mi’kmaq which they temporaire que parce que le Roi a, de fa¸con inat-
would have wanted to exploit, restriction or no tendue, d´esavou´e la loi habilitante adoptée par la
restriction. The promise of access to “necessaries” Chambre d’assembl´ee de la Nouvelle-Écosse; et
through trade in wildlife was the key point, and l’argument que les maisons de troc n’´etaient
where a right has been granted, there must be more qu’une r´eponse `a une restriction commerciale ne
than a mere disappearance of the mechanism cre- tient pas compte du fait que le syst`eme des mai-
ated to facilitate the exercise of the right to warrant sons de troc avait pour les Mi’kmaq des avantages
the conclusion that the right itself is spent or extin- financiers consid´erables dont ils auraient voulu
guished. profiter, restriction ou pas. La promesse d’acc`es

aux «biens nécessaires» au moyen du commerce
des ressources de la faune ´etait l’élément fonda-
mental, et, lorsqu’un droit a ´eté accord´e, il faut
plus que la simple disparition du m´ecanisme cr´eé
en vue d’en faciliter l’exercice pour justifier la
conclusion que le droit lui-même est caduc ou
éteint.

The Crown further argues that the treaty rights,55 Le ministère public soutient également que,
if they exist at all, were “subject to regulation, ab dans la mesure où ils existent, les droits issus du
initio”. The effect, it is argued, is that no Badger traité étaient [TRADUCTION] «dès le départ assujet-
justification would be required. The Crown’s tis `a la réglementation». Il s’ensuit, pr´etend-on,
attempt to distinguish Badger is not persuasive. qu’il n’est pas n´ecessaire d’apporter la justification
Badger dealt with treaty rights which were specifi- requise par Badger. La distinction d’avec l’arrˆet
cally expressed in the treaty (at para. 31) to beBadger proposée par le minist`ere public n’est pas
“subject to such regulations as may from time to convaincante. Cet arrˆet portait sur des droits issus
time be made by the Government of the country”. d’un trait´e qui les déclarait expressément [TRADUC-
Yet the Court concluded that a Sparrow-type justi- TION] «subordonn´e[s] à tels règlements qui pour-
fication was required. ront ˆetre faits de temps `a autre par le gouverne-

ment du pays» (par. 31). Malgré cela, notre Cour a
néanmoins conclu qu’une justification analogue `a
celle requise par l’arrˆet Sparrow devait être four-
nie.

My view is that the surviving substance of the56 J’estime que l’aspect du traité qui survit n’est
treaty is not the literal promise of a truckhouse, but pas la promesse litt´erale d’établir des maisons de
a treaty right to continue to obtain necessaries troc, mais un droit — issu de ce traité — qui
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through hunting and fishing by trading the prod- permet de continuer `a pouvoir se procurer les biens
ucts of those traditional activities subject to restric- n´ecessaires en pratiquant la chasse et la pêche et en
tions that can be justified under the Badger test. ´echangeant le produit de ces activit´es tradition-

nelles, sous réserve des restrictions qui peuvent
être justifiées suivant le crit`ere établi dans Badger.

The Limited Scope of the Treaty Right La port´ee limitée du droit issu du trait´e

The Crown expresses the concern that recogni- 57Le ministère public dit craindre que le fait de
tion of the existence of a constitutionally reconnaˆıtre l’existence d’un droit constitutionna-
entrenched right with, as here, a trading aspect, lis´e comportant un aspect commercial, comme
would open the floodgates to uncontrollable and celui en litige dans la pr´esente affaire, donnerait
excessive exploitation of the natural resources. lieu `a une exploitation incontrˆolable et excessive
Whereas hunting and fishing for food naturally des ressources naturelles. Alors que, dans le cas de
restricts quantities to the needs and appetites of la chasse et de la pˆeche à des fins de subsistance,
those entitled to share in the harvest, it is argued les quantit´es prélevées sont naturellement res-
that there is no comparable, built-in restriction treintes aux besoins et `a l’appétit de ceux qui ont
associated with a trading right, short of the para- droit `a une part des prises, on plaide qu’un droit de
mount need to conserve the resource. The Court commercer ne comporte aucune restriction interne
has already addressed this issue in R. v. Gladstone, comparable, si ce n’est le besoin primordial de
[1996] 2 S.C.R. 723, per Lamer C.J., at paras. 57- conserver la ressource. Notre Cour s’est d´ejà pen-
63, L’Heureux-Dubé J., at para. 137, and ch´ee sur cette question dans les arrˆets R. c. Glad-
McLachlin J., at para. 164; Van der Peet, supra, stone, [1996] 2 R.C.S. 723, le juge en chef Lamer,
per L’Heureux-Dubé J., at para. 192, and peraux par. 57 à 63, le juge L’Heureux-Dubé, au
McLachlin J., at para. 279; R. v. N.T.C. Smoke- par. 137, et le juge McLachlin, au par. 164;
house Ltd., [1996] 2 S.C.R. 672, per L’Heureux- Van der Peet, précité, le juge L’Heureux-Dubé, au
Dubé J., at para. 47; and Horseman, supra, per par. 192, et le juge McLachlin, au par. 279; R. c.
Wilson J., at p. 908, and Cory J., at pp. 928-29.N.T.C. Smokehouse Ltd., [1996] 2 R.C.S. 672, le
The ultimate fear is that the appellant, who in this juge L’Heureux-Dub´e, au par. 47; et Horseman,
case fished for eels from a small boat using a fyke pr´ecité, le juge Wilson, `a la p. 908, et le juge Cory,
net, could lever the treaty right into a factory aux pp. 928 et 929. Ce qu’on craint le plus, c’est
trawler in Pomquet Harbour gathering the availa- que l’appelant, qui en l’esp`ece pêchait l’anguille `a
ble harvest in preference to all non-aboriginal bord d’un petit bateau au moyen d’un filet appel´e
commercial or recreational fishermen. (This is verveux, pourrait ´elargir l’étendue du droit issu du
indeed the position advanced by the intervener the trait´e à l’utilisation d’un chalutier usine dans Pom-
Union of New Brunswick Indians.) This fear quet Harbour pour r´ecolter la ressource disponible,
(or hope) is based on a misunderstanding of the au d´etriment de tous les pêcheurs non-autochtones
narrow ambit and extent of the treaty right. et sportifs. (De fait, c’est la position pr´econisée par

l’intervenante Union of New Brunswick Indians.)
Cette crainte (ou cet espoir, selon le point de vue)
est fondée sur une mauvaise compréhension de la
portée étroite du droit issu du trait´e.

The recorded note of February 11, 1760 was that 58Le document du 11 février 1760 faisait état de
“there might be a Truckhouse established, for the «l’´etablissement d’une maison de troc afin de leur
furnishing them with necessaries” (emphasis fournir des biens n´ecessaires» (je souligne). Par
added). What is contemplated therefore is not a cons´equent, ce qui est envisagé ce n’est pas un
right to trade generally for economic gain, but droit de commercer de fa¸con générale pour r´ealiser
rather a right to trade for necessaries. The treaty des gains financiers, mais plutˆot un droit de com-
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right is a regulated right and can be contained by mercer pour pouvoir se procurer des biens n´eces-
regulation within its proper limits. saires. Le droit issu du traité est un droit r´egle-

menté qui peut, par r`eglement, ˆetre circonscrit `a
ses limites appropri´ees.

The concept of “necessaries” is today equivalent59 Le concept de «biens nécessaires» est l’´equiva-
to the concept of what Lambert J.A., in R. v. Van lent moderne du concept que le juge Lambert de la
der Peet (1993), 80 B.C.L.R. (2d) 75, at p. 126, Cour d’appel de la Colombie-Britannique a quali-
described as a “moderate livelihood”. Bare subsis- fi´e de [TRADUCTION] «subsistance convenable»
tence has thankfully receded over the last couple of dans R. c. Van der Peet (1993), 80 B.C.L.R. (2d)
centuries as an appropriate standard of life for 75, `a la p. 126. Fort heureusement, le strict n´eces-
aboriginals and non-aboriginals alike. A moderate saire a cess´e, au cours des derniers si`ecles, d’être
livelihood includes such basics as “food, clothing consid´eré comme le niveau de vie appropri´e,
and housing, supplemented by a few amenities”, autant pour les Autochtones que pour les non-
but not the accumulation of wealth (Gladstone, autochtones. La notion de «subsistance convena-
supra, at para. 165). It addresses day-to-day needs. ble» s’entend des choses essentielles comme «la
This was the common intention in 1760. It is fair nourriture, le vˆetement et le logement, compl´etées
that it be given this interpretation today. par quelques commodit´es de la vie», mais non de

l’accumulation de richesses (Gladstone, pr´ecité, au
par. 165). Elle vise les besoins courants. C’´etait là
l’intention commune des parties en 1760. Il est
juste de suivre cette interpr´etation aujourd’hui.

The distinction between a commercial right and60 La distinction entre le droit de commercer et le
a right to trade for necessaries or sustenance was droit de commercer pour se procurer les biens
discussed in Gladstone, supra, where Lamer C.J., n´ecessaires ou `a des fins de subsistance a ´eté exa-
speaking for the majority, held that the Heiltsuk of min´ee dans l’arrˆet Gladstone, précité, où le juge en
British Columbia have “an aboriginal right to sell chef Lamer, s’exprimant au nom des juges majori-
herring spawn on kelp to an extent best described taires, a conclu que les Heiltsuk de la Colombie-
as commercial” (para. 28). This finding was based Britannique ont “un droit ancestral de vendre de la
on the evidence that “tons” of the herring spawn rogue de hareng sur varech sur une ´echelle qu’il
on kelp was traded and that such trade was a cen- convient de qualifier de commerciale” (par. 28).
tral and defining feature of Heiltsuk society. Cette conclusion ´etait fondée sur la preuve que des
McLachlin J., however, took a different view of «tonnes» de rogue de hareng sur varech ´etaient
the evidence, which she concluded supported a ´echang´ees et que ce commerce constituait une
finding that the Heiltsuk derived only sustenance caract´eristique fondamentale et importante de la
from the trade of the herring spawn on kelp. “Sus- soci´eté Heiltsuk. Le juge McLachlin a toutefois
tenance” provided a manageable limitation on interpr´eté la preuve diff´eremment, concluant
what would otherwise be a free-standing commer- qu’elle ´etayait la conclusion que les Heiltsuk ne
cial right. She wrote at para. 165: faisaient que tirer leur subsistance du commerce de

la rogue de hareng sur varech. La notion de «sub-
sistance» a constitué un moyen pratique de limiter
ce qui serait autrement un droit autonome de com-
mercer. Le juge McLachlin a ´ecrit ce qui suit, au
par. 165:

Despite the large quantities of herring spawn on kelp En d´epit des grandes quantités de rogue de hareng sur
traditionally traded, the evidence does not indicate that varech ´echang´ees traditionnellement, il ne ressort pas de
the trade of herring spawn on kelp provided for the la preuve que ces ´echanges rapportaient aux Heiltsuk
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Heiltsuk anything more than basic sustenance. There is plus que ce qui est n´ecessaire pour satisfaire les besoins
no evidence in this case that the Heiltsuk accumulated essentiels. Il n’y a en l’esp`ece aucun ´elément de preuve
wealth which would exceed a sustenance lifestyle from indiquant que les Heiltsuk auraient tir´e de la récolte de
the herring spawn on kelp fishery. [Emphasis added.] la rogue de hareng sur varech des richesses incompa-

tibles avec une économie de subsistance. [Je souligne.]

In this case, equally, it is not suggested that Dans la pr´esente affaire, on n’a pas non plus pr´e-
Mi’kmaq trade historically generated “wealth tendu que le commerce pratiqu´e par les Mi’kmaq
which would exceed a sustenance lifestyle”. Nor avait historiquement produit «des richesses incom-
would anything more have been contemplated by patibles avec une ´economie de subsistance». Les
the parties in 1760. parties n’auraient pas vis´e davantage en 1760.

Catch limits that could reasonably be expected 61Des limites de prises, dont il serait raisonnable
to produce a moderate livelihood for individual de s’attendre `a ce qu’elles permettent aux familles
Mi’kmaq families at present-day standards can be mi’kmaq de s’assurer une subsistance convenable
established by regulation and enforced without selon les normes d’aujourd’hui, peuvent ˆetre éta-
violating the treaty right. In that case, the regula- blies par r`eglement et appliqu´ees sans porter
tions would accommodate the treaty right. Such atteinte au droit issu du trait´e. Un tel règlement
regulations would not constitute an infringement respecterait ce droit et ne constituerait pas une
that would have to be justified under the Badger atteinte qui devrait ˆetre justifiée suivant la norme
standard. établie dans l’arrˆet Badger.

Application to the Facts of this Case L’application aux faits de l’esp`ece

The appellant is charged with three offences: the 62L’appelant est accus´e de trois infractions: avoir
selling of eels without a licence, fishing without a vendu des anguilles sans permis, avoir pˆeché sans
licence and fishing during the close season with permis et avoir pˆeché pendant la p´eriode de ferme-
illegal nets. These acts took place at Pomquet Har- ture au moyen de filets ill´egaux. Ces actes ont eu
bour, Antigonish County. For Marshall to have sat- lieu `a Pomquet Harbour, dans le comté d’Antigo-
isfied the regulations, he was required to secure a nish. Pour se conformer aux r`eglements, Marshall
licence under either the Fishery (General) Regula- était tenu de se procurer un permis en application
tions, SOR/93-53, the Maritime Provinces Fishery du Règlement de pêche (dispositions générales),
Regulations, SOR/93-55, or the Aboriginal Com- DORS/93-53, du R`eglement de pêche des pro-
munal Fishing Licences Regulations, SOR/93-332. vinces maritimes, DORS/93-55, ou du R`eglement

sur les permis de pêche communautaires des
Autochtones, DORS/93-332.

All of these regulations place the issuance of 63Dans tous ces règlements, la délivrance des per-
licences within the absolute discretion of the Min- mis est `a l’entière discr´etion du ministre. C’est ce
ister. Section 7(1) of the Fisheries Act, R.S.C., que pr´ecise le par. 7(1) de la Loi sur les pêches,
1985, c. F-14, so provides: L.R.C. (1985), ch. F-14:

7. (1) Subject to subsection (2), the Minister may, in 7. (1) En l’absence d’exclusivité du droit de pˆeche
his absolute discretion, wherever the exclusive right of conf´erée par la loi, le ministre peut, `a discrétion,
fishing does not already exist by law, issue or authorize octroyer des baux et permis de pˆeche ainsi que des
to be issued leases and licences for fisheries or fishing, licences d’exploitation de pˆecheries — ou en permettre
wherever situated or carried on. [Emphasis added.] l’octroi —, ind´ependamment du lieu de l’exploitation ou

de l’activité de pêche. [Je souligne.]

The Maritime Provinces Fishery Regulations pro- Le Règlement de pêche des provinces maritimes
vides that the Minister “may issue” a commercial pr´ecise que le ministre «peut d´elivrer» un permis
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fishing licence (s. 5). The Aboriginal Communal de pêche commerciale (art. 5). Le R`eglement sur
Fishing Licences Regulations state as well that the les permis de pêche communautaires des Autoch-
Minister “may issue” a communal licence to an tones indique lui aussi que le ministre «peut d´eli-
aboriginal organization to carry on food fishing vrer» un permis de pˆeche communautaire à une
and related activities (s. 4). The licences described organisation autochtone en vue de l’autoriser `a
in the Fishery (General) Regulations are all discre- pratiquer la pˆeche et toute autre activité connexe
tionary as well, although none of those licences (art. 4). La d´elivrance de tous les permis d´ecrits
would have assisted the appellant in this situation. dans le Règlement de pêche (dispositions géné-

rales) relève également de l’exercice d’un pouvoir
discrétionnaire, quoiqu’aucun de ces permis n’au-
rait aidé l’appelant dans la situation actuelle.

Furthermore, there is nothing in these regula-64 De plus, rien dans ces r`eglements n’indique au
tions which gives direction to the Minister to ministre comment il doit exercer ce pouvoir discr´e-
explain how she or he should exercise this discre- tionnaire de fa¸con à respecter les droits issus du
tionary authority in a manner which would respect trait´e de l’appelant. Notre Cour a eu la possibilit´e
the appellant’s treaty rights. This Court has had the d’examiner l’effet des r´egimes discr´etionnaires de
opportunity to review the effect of discretionary d´elivrance de permis sur les droits ancestraux et
licensing schemes on aboriginal and treaty rights: sur les droits issus de trait´es: Badger, précité, R. c.
Badger, supra, R. v. Nikal, [1996] 1 S.C.R. 1013, Nikal, [1996] 1 R.C.S. 1013, R. c. Adams, [1996] 3
R. v. Adams, [1996] 3 S.C.R. 101, and R. v. Côté, R.C.S. 101, et R. c. Ĉoté, [1996] 3 R.C.S. 139. Le
[1996] 3 S.C.R. 139. The test for infringement crit`ere pour d´eterminer s’il y a eu atteinte a un
under s. 35(1) of the Constitution Act, 1982 was droit vis´e au par. 35(1) de la Loi constitutionnelle
set out in Sparrow, supra, at p. 1112: de 1982 a été établi dans l’arrˆet Sparrow, précité, à

la p. 1112:

To determine whether the fishing rights have been Pour d´eterminer si les droits de pˆeche ont subi une
interfered with such as to constitute a prima facie atteinte constituant une violation `a première vue du
infringement of s. 35(1), certain questions must be par. 35(1), on doit poser certaines questions. Premi`ere-
asked. First, is the limitation unreasonable? Second, ment, la restriction est-elle d´eraisonnable? Deuxi`eme-
does the regulation impose undue hardship? Third, does ment, le r`eglement est-il indˆument rigoureux? Troisi`e-
the regulation deny to the holders of the right their pre- mement, le r`eglement refuse-t-il aux titulaires du droit le
ferred means of exercising that right? The onus of prov- recours `a leur moyen pr´eféré de l’exercer? C’est au par-
ing a prima facie infringement lies on the individual or ticulier ou au groupe qui conteste la mesure l´egislative
group challenging the legislation. qu’il incombe de prouver qu’il y a eu violation `a pre-

mière vue.

Lamer C.J. in Adams, supra, applied this test to Dans l’arrˆet Adams, précité, le juge en chef Lamer
licensing schemes and stated as follows at a appliqu´e ce critère aux régimes de délivrance de
para. 54: permis et a dit ce qui suit, au par. 54:

In light of the Crown’s unique fiduciary obligations Compte tenu des obligations uniques de fiduciaire qu’a
towards aboriginal peoples, Parliament may not simply la Couronne envers les peuples autochtones, le Parle-
adopt an unstructured discretionary administrative ment ne peut pas se contenter d’établir un r´egime admi-
regime which risks infringing aboriginal rights in a sub- nistratif fond´e sur l’exercice d’un pouvoir discr´etion-
stantial number of applications in the absence of some naire non structur´e et qui, en l’absence d’indications
explicit guidance. If a statute confers an administrative explicites, risque de porter atteinte aux droits ancestraux
discretion which may carry significant consequences for dans un nombre consid´erable de cas. Si une loi conf`ere
the exercise of an aboriginal right, the statute or its dele- un pouvoir discr´etionnaire administratif susceptible
gate regulations must outline specific criteria for the d’entraˆıner d’importantes cons´equences pour l’exercice
granting or refusal of that discretion which seek to d’un droit ancestral, cette loi ou son r`eglement d’appli-
accommodate the existence of aboriginal rights. In the cation doit ´enoncer des crit`eres pr´ecis, balisant l’exer-
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absence of such specific guidance, the statute will fail to cice du pouvoir discr´etionnaire d’accueillir ou de refuser
provide representatives of the Crown with sufficient les demandes et tenant compte de l’existence des droits
directives to fulfil their fiduciary duties, and the statute ancestraux. En l’absence de telles indications pr´ecises,
will be found to represent an infringement of aboriginal la loi ne donne pas aux repr´esentants de l’État des direc-
rights under the Sparrow test. [Emphasis added.] tives suffisantes pour leur permettre de s’acquitter de

leurs obligations de fiduciaire, et, suivant le crit`ere éta-
bli dans Sparrow, on jugera que la loi porte atteinte aux
droits ancestraux. [Je souligne.]

Cory J. in Badger, supra, at para. 79, found that Dans l’arrˆet Badger, précité, au par. 79, le juge
the test for infringement under s. 35(1) of the Con-Cory a conclu que le crit`ere applicable pour d´eter-
stitution Act, 1982 was the same for both aborigi- miner s’il y a atteinte `a un droit visé au par. 35(1)
nal and treaty rights, and thus the words of Lamer de la Loi constitutionnelle de 1982 était le même et
C.J. in Adams, although in relation to the infringe- pour les droits ancestraux et pour les droits issus
ment of aboriginal rights, are equally applicable de trait´es, de sorte que, mˆeme si les propos du juge
here. There was nothing at that time which pro- en chef Lamer dans l’arrˆet Adams portaient sur une
vided the Crown officials with the “sufficient atteinte `a des droits ancestraux, ils s’appliquent
directives” necessary to ensure that the appellant’s ´egalement en l’esp`ece. À l’ époque, les fonction-
treaty rights would be respected. To paraphrase naires de la Couronne ne disposaient pas des
Adams, at para. 51, under the applicable regulatory «directives suffisantes» n´ecessaires pour être en
regime, the appellant’s exercise of his treaty right mesure d’assurer le respect des droits issus de
to fish and trade for sustenance was exercisable trait´e de l’appelant. Pour paraphraser les propos
only at the absolute discretion of the Minister. tenus dans l’arrˆet Adams, au par. 51, dans le cadre
Mi’kmaq treaty rights were not accommodated in du r´egime de réglementation applicable, l’appelant
the Regulations because, presumably, the Crown’s ne pouvait exercer son droit issu de traité de
position was, and continues to be, that no such pˆecher et de commercer `a des fins de subsistance
treaty rights existed. In the circumstances, the pur- qu’`a l’entière discr´etion du ministre. Les r`egle-
ported regulatory prohibitions against fishing with- ments ne tiennent pas compte des droits issus de
out a licence (Maritime Provinces Fishery Regula- traités des Mi’kmaq parce que, peut-on pr´esumer,
tions, s. 4(1)(a)) and of selling eels without a la position de la Couronne a ´eté et continue d’ˆetre
licence (Fishery (General) Regulations, s. 35(2)) que de tels droits n’existent pas. Par cons´equent,
do prima facie infringe the appellant’s treaty rights les prohibitions cens´ement établies par les r`egle-
under the Treaties of 1760-61 and are inoperative ments, c’est-`a-dire l’interdiction de pˆecher sans
against the appellant unless justified under the permis (R`eglement de pêche des provinces mari-
Badger test. times, al. 4(1)a)) et l’interdiction de vendre des

anguilles sans permis (R`eglement de pêche (dispo-
sitions générales), par. 35(2)), portent `a première
vue atteinte aux droits conf´erés à l’appelant par les
traités de 1760 et 1761 et sont inop´erantes `a son
égard sauf si elles sont justifiées suivant le crit`ere
établi dans l’arrˆet Badger.

Further, the appellant was charged with fishing 65En outre, l’appelant a ´eté accusé d’avoir pˆeché
during the close season with improper nets, con- pendant la p´eriode de fermeture au moyen de filets
trary to s. 20 of the Maritime Provinces Fishery ill égaux, contrairement à l’art. 20 du R`eglement de
Regulations.  Such a regulation is also a prima pêche des provinces maritimes. Une telle disposi-
facie infringement, as noted by Cory J. in Badger, tion constitue ´egalement une atteinte `a première
supra, at para. 90: “This Court has held on numer- vue, comme l’a soulign´e le juge Cory dans l’arrˆet
ous occasions that there can be no limitation on theBadger, précité, au par. 90: «Notre Cour a statu´e,
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method, timing and extent of Indian hunting under en de nombreuses occasions, qu’on ne peut limiter
a Treaty”, apart, I would add, from a treaty limita- l’ampleur des activit´es de chasse exercées par les
tion to that effect. Indiens en vertu d’un trait´e, ni les m´ethodes qu’ils

utilisent à cette fin ou les p´eriodes durant les-
quelles ils s’y adonnent», sauf si, ajouterais-je, le
traité comporte une restriction de cette nature.

The appellant caught and sold the eels to support66 L’appelant a pris et vendu les anguilles pour
himself and his wife. Accordingly, the close sea- subvenir `a ses besoins et à ceux de sa conjointe.
son and the imposition of a discretionary licensing En cons´equence, si la p´eriode de fermeture et le
system would, if enforced, interfere with the appel- r´egime discrétionnaire de d´elivrance de permis
lant’s treaty right to fish for trading purposes, and ´etaient appliqu´es, ils porteraient atteinte au droit de
the ban on sales would, if enforced, infringe his pˆecher à des fins commerciales conf´eré par le traité
right to trade for sustenance. In the absence of any `a l’appelant, et l’interdiction de vendre le produit
justification of the regulatory prohibitions, the de sa pˆeche porterait atteinte `a son droit de com-
appellant is entitled to an acquittal. mercer à des fins de subsistance. En l’absence de

justification des prohibitions réglementaires, l’ap-
pelant a droit à l’acquittement.

Disposition Dispositif

The constitutional question stated by the Chief67 La question constitutionnelle suivante, ´enoncée
Justice on February 9, 1998, as follows: par le Juge en chef le 9 février 1998:

Are the prohibitions on catching and retaining fish with- L’interdiction de prendre et de garder du poisson sans
out a licence, on fishing during the close time, and on permis, ainsi que celles de pˆecher pendant la période de
the unlicensed sale of fish, contained in ss. 4(1)(a) and fermeture et de vendre du poisson sans permis, pr´evues
20 of the Maritime Provinces Fishery Regulations and respectivement par l’al. 4(1)a) et l’art. 20 du R`eglement
s. 35(2) of the Fishery (General) Regulations, inconsis- de pêche des provinces maritimes ainsi que par le
tent with the treaty rights of the appellant contained in par. 35(2) du Règlement de pêche (dispositions géné-
the Mi’kmaq Treaties of 1760-61 and therefore of norales), sont-elles incompatibles avec les droits conf´erés
force or effect or application to him, by virtue of `a l’appelant par les traités conclus par les Micmacs en
ss. 35(1) and 52 of the Constitution Act, 1982? 1760 et 1761 et, par cons´equent, inop´erantes `a son

endroit, par l’effet du par. 35(1) et de l’art. 52 de la Loi
constitutionnelle de 1982?

should be answered in the affirmative. I would doit recevoir une r´eponse affirmative. Je suis donc
therefore allow the appeal and order an acquittal d’avis d’accueillir le pourvoi et d’ordonner l’ac-
on all charges. quittement relativement à toutes les accusations.

The reasons of Gonthier and McLachlin JJ. were Version fran¸caise des motifs des juges Gonthier
delivered by et McLachlin rendus par 

MCLACHLIN J. (dissenting) — LE JUGE MCLACHLIN (dissidente) —

I. Introduction I. Introduction

The issue in this case is whether the appellant68 La question en litige dans le présent pourvoi est
Marshall, a Mi’kmaq Indian, possesses a treaty de savoir si l’appelant Marshall, Indien mi’kmaq,
right that exempts him from the federal fisheries poss`ede un droit issu de traité qui l’exempte de
legislation under which he was charged with fish- l’application de la l´egislation fédérale sur les
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ing without a licence, fishing with a prohibited net pˆeches en vertu de laquelle il a ´eté accus´e d’avoir
during the closed period, and selling fish caught pˆeché sans permis, d’avoir pˆeché en utilisant un
without a licence. filet prohib´e pendant la p´eriode de fermeture et

d’avoir vendu du poisson pris sans permis.

At trial, Marshall admitted that he caught and 69Au procès, Marshall a avoué avoir vendu 463
sold 463 pounds of eels without a licence and with livres d’anguilles qu’il avait pˆechées sans permis `a
a prohibited net within closed times. The only l’aide d’un filet prohib´e, pendant la période de fer-
issue at trial was whether he possessed a treaty meture. La seule question en litige au proc`es était
right to catch and sell fish that exempted him from celle de savoir si Marshall poss´edait un droit issu
compliance with the federal fisheries legislation de trait´e qui l’autorisait `a prendre et à vendre du
and mandated his acquittal. The trial judge held poisson sans ˆetre tenu de se conformer `a la législa-
that he did not. The Nova Scotia Court of Appeal tion f´edérale sur les pêches et qui commandait son
dismissed his appeal. Marshall now appeals to this acquittement. Le juge du proc`es a statu´e qu’il ne
Court. possédait pas un tel droit. La Cour d’appel de la

Nouvelle-́Ecosse a rejeté l’appel de Marshall, qui
se pourvoit maintenant devant notre Cour.

I conclude that the Treaties of 1760-61 created 70Je conclus que les traités de 1760 et 1761 ont
an exclusive trade and truckhouse regime which cr´eé un régime de commerce exclusif et de mai-
implicitly gave rise to a limited Mi’kmaq right to sons de troc (postes de traite) qui a tacitement
bring goods to British trade outlets so long as this donn´e naissance, en faveur des Mi’kmaq, `a un
regime was extant. The Treaties of 1760-61 droit limit´e d’apporter des biens `a ces ´etablisse-
granted neither a freestanding right to truckhouses ments britanniques tant et aussi longtemps que ce
nor a general underlying right to trade outside of r´egime a existé. Les traités de 1760 et 1761 n’ont
the exclusive trade and truckhouse regime. The accord´e ni droit autonome d’acc`es aux magasins
system of trade exclusivity and correlative British de troc ni droit g´enéral sous-jacent de commercer
trading outlets died out in the 1780s and with it, hors du r´egime de commerce exclusif et de mai-
the incidental right to bring goods to trade. There sons de troc. Ce r´egime de commerce exclusif, et
is therefore no existing right to trade in the Trea- les maisons de troc britanniques en d´ecoulant, a
ties of 1760-61 that exempts the appellant from the pris fin dans les ann´ees 1780 et, avec lui, le droit
federal fisheries legislation. The charges against correspondant d’apporter des marchandises `a ces
him stand. ´etablissements pour en faire le commerce. Il n’y a

donc pas, dans les traités de 1760 et 1761, de droit
existant ayant pour effet d’exempter l’appelant de
l’application de la législation f´edérale sur les
pêches. Les accusations port´ees contre lui demeu-
rent.

II. Relevant Treaty and Constitutional Provisions II. Les dispositions pertinentes des trait´es et de la
Constitution

Trade Clause in Treaties of 1760-61 71La clause relative au commerce des traités de 1760
et 1761

And I do further engage that we will not traffick, barter [TRADUCTION] Et je prends en outre l’engagement que
or Exchange any Commodities in any manner but with nous ne trafiquerons, ne troquerons et n’´echangerons
such persons or the managers of such Truck houses as aucune marchandise, de quelque mani`ere que ce soit, si
shall be appointed or Established by His Majesty’s ce n’est avec les personnes ou les g´erants des maisons
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Governor at [insert location of closest truck house] or de troc qui seront d´esignées ou ´etablies par le gouver-
Elsewhere in Nova Scotia or Accadia. neur de Sa Majest´e à [indiquer l’endroit o`u se trouve la

maison de troc la plus proche] ou ailleurs en Nouvelle-
Écosse ou en Acadie.

Constitution Act, 1982 Loi constitutionnelle de 1982

35. (1) The existing aboriginal and treaty rights of the 35. (1) Les droits existants — ancestraux ou issus de
aboriginal peoples of Canada are hereby recognized and trait´es — des peuples autochtones du Canada sont
affirmed. reconnus et confirm´es.

III. Judgments III. L’historique des proc´edures judiciaires

The trial judge, Embree Prov. Ct. J., concluded72 Le juge Embree de la Cour provinciale, qui a
([1996] N.S.J. No. 246 (QL)) that the trade clause pr´esidé le procès, a conclu ([1996] N.S.J. No. 246
in the Treaties of 1760-61 imposed an obligation (QL)) que la clause relative au commerce des
on the Mi’kmaq to trade only at English trait´es de 1760 et 1761 imposait aux Mi’kmaq
truckhouses or with licensed traders. The clause l’obligation de commercer uniquement aux mai-
gave the Mi’kmaq a limited “right to bring” their sons de troc anglaises ou avec les commer¸cants
trade goods (the products of their hunting, fishing patent´es. Cette clause conférait aux Mi’kmaq un
and gathering lifestyle) to such outlets or traders to «droit [limit´e] d’apporter» leurs marchandises (les
trade. The trial judge found that when the exclu- produits de leur mode de vie bas´e sur la chasse, la
sive trade obligation and the system of truckhouses pˆeche et la cueillette) à ces maisons ou à des com-
and licensed traders fell into disuse, the “right to mer¸cants pour en faire le commerce. Le juge du
bring” disappeared. He concluded, at para. 125: proc`es a estim´e que lorsque l’obligation de com-

merce exclusif et le système des maisons de troc et
des commerçants patentés sont tombés en d´esué-
tude, le «droit d’apporter» des marchandises a dis-
paru. Il a conclu en ces termes, au par. 125:

It was a pre-requisite to the Mi’kmaq being able to trade[TRADUCTION] La capacité des Mi’kmaq de commercer
under the terms of the trade clause that the British pro- conform´ement à la clause relative au commerce ´etait
vide truckhouses or appoint persons to trade with. When subordonn´ee à l’établissement par les Britanniques de
the British stopped doing that, the requirement (or if I maisons de troc ou `a la désignation par eux de personnes
had taken the Defence view, the option) to trade with avec lesquelles commercer. Lorsque les Britanniques
truckhouses or licensed traders disappeared. The trade ont cess´e de le faire, l’obligation (ou si j’avais retenu la
clause says nothing about that eventuality and it is my th`ese de la défense, la faculté) de commercer à ces ´eta-
view that no further trade right arises from the trade blissements ou avec ces personnes a disparu. La clause
clause. relative au commerce ne dit rien à l’égard de cette ´even-

tualité et, à mon avis, aucun autre droit de commercer ne
découle de cette clause.

The trial judge was unequivocal on the limited73 Le juge du procès a parl´e en termes non ´equi-
nature of this Treaty “right to bring” goods to voques du caract`ere limité de ce «droit [issu du
truckhouses and licensed traders to trade. He con- trait´e] d’apporter» des marchandises aux maisons
cluded that the British did not intend to convey, de troc et aux commer¸cants patentés pour en faire
and would not have conveyed, a trading right le commerce. Il a conclu que les Britanniques
beyond the limited right to trade at truckhouses n’avaient pas entendu conf´erer et n’auraient pas
and with licensed traders within the exclusive trade conf´eré un droit de commercer supérieur au droit
regime, and that the Mi’kmaq appreciated and limit´e de commercer aux maisons de troc et avec
understood the position and objectives of the les commer¸cants patentés dans le cadre du r´egime
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British. In light of these conclusions, he rejected de commerce exclusif, et que les Mi’kmaq con-
the appellant’s claim that the Treaties granted him naissaient et comprenaient la position et les objec-
a treaty right to catch and sell fish. He found, at tifs des Britanniques. Vu ces conclusions, il a
para. 129, that such an interpretation was not even rejet´e la prétention de l’appelant voulant que les
among the “various possible interpretations of the trait´es lui aient conf´eré un droit issu de traité de
common intention” of the Mi’kmaq and the prendre du poisson et de le vendre. Il a estimé, au
British. par. 129, qu’une telle interpr´etation ne figurait

même pas [TRADUCTION] «parmi les interpr´etations
possibles de l’intention commune» des Mi’kmaq et
des Britanniques.

The Court of Appeal ((1997), 159 N.S.R. (2d) 74La Cour d’appel ((1997), 159 N.S.R. (2d) 186),
186), per Roscoe and Bateman JJ.A., affirmed the sous la plume des juges Roscoe et Bateman, a con-
trial judge’s decision that the Treaties of 1760-61 firm´e la décision du juge du procès que les trait´es
did not grant a treaty right to catch and sell fish. de 1760 et 1761 n’avaient pas conf´eré de droit —
The court found, at p. 200, that “the mercantile issu de trait´e — de prendre du poisson et de le ven-
nature of the British economy; the fact that the dre. La cour a conclu, `a la p. 200, que [TRADUC-
Governor had been instructed not to place any sub-TION] «la nature mercantile de l’économie britan-
ject in a preferential trading position; and the fact nique, le fait que le gouverneur avait re¸cu ordre de
that, pursuant to this Treaty, the Mi’kmaq were n’accorder aucun traitement commercial pr´eféren-
submitting to British law” all lent support to the tiel et le fait que, en vertu du Traité, les Mi’kmaq
trial judge’s conclusion. Unlike the trial judge, ´etaient assujettis au droit britannique» ´etaient
however, the Court of Appeal concluded that the autant de facteurs ´etayant la conclusion du juge du
Treaties did not grant any right to trade, not even a proc`es. À la différence de ce dernier, toutefois, la
limited “right to bring” goods to truckhouses. The Cour d’appel a conclu que les trait´es ne conf´eraient
court held that the mere reference to trading at aucun droit de commercer, pas mˆeme un «droit
truckhouses in the trade clause of the Treaties of [limit´e] d’apporter» des marchandises aux maisons
1760-61 could not, without more, constitute the de troc. La cour a estim´e que la simple mention
grant of a right to trade. The Treaties of 1760-61 des ´echanges `a ces établissements dans la clause
were peace treaties, not land cession treaties, and relative au commerce des trait´es de 1760 et 1761
hence no grant of rights could be presumed. More- ne pouvait, `a elle seule, constituer l’octroi d’un
over, the negative language of the clause was droit de commercer. Les trait´es de 1760 et 1761
unlike that traditionally found in rights-granting ´etaient des traités de paix, non pas des traités de
treaties. The Court of Appeal concluded, at p. 200, cession territoriale, on ne saurait donc pr´esumer
that the Treaties of 1760-61 were negotiated fol- qu’on y conc´edait des droits. De plus, la formula-
lowing a long period of British-Mi’kmaq hostili- tion n´egative de la clause diff´erait de celle figurant
ties and that “[t]rade was not central to the Treatiestraditionnellement dans les traités concédant des
but a vehicle by which the British could encourage droits. La Cour d’appel a conclu, `a la p. 200, que
the maintenance of a friendly relationship with the les trait´es de 1760 et 1761 avaient ´eté négociés à la
Mi’kmaq”. The requirement imposed upon the suite d’une longue p´eriode d’hostilités entre les
Mi’kmaq to trade solely at truckhouses was char- Britanniques et les Mi’kmaq et que le [TRADUC-
acterized as a mechanism to help ensure the main-TION] «[c]ommerce n’était pas un aspect central
tenance of peace. Thus, while the Treaties made des Traités, mais plutôt un moyen pour les Britan-
trade at truckhouses “permissible”, they did not niques d’encourager le maintien de relations ami-
confer a legal right on the Mi’kmaq to do so. The cales avec les Mi’kmaq». L’obligation faite aux

Mi’kmaq de commercer uniquement aux maisons
de troc a ´eté qualifiée de m´ecanisme destin´e à
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Court of Appeal upheld the trial judge’s decision favoriser le maintien de la paix. Par cons´equent,
and dismissed the appeal. bien que les trait´es aient fait en sorte que le com-

merce aux maisons de troc soit «permis», ils n’ont
pas conf´eré aux Mi’kmaq le droit légal de s’adon-
ner à cette activit´e. La Cour d’appel a confirm´e la
décision du juge du procès et a rejeté l’appel.

IV. The Issues IV. Les questions en litige

The ultimate issue before the Court on this75 La question ultime que la Cour doit trancher
appeal is whether the appellant possesses a treaty dans le pr´esent pourvoi est de savoir si l’appelant
right which exempts him from the federal fisheries poss`ede un droit issu de traité qui l’exempte de
legislation under which he is charged. The argu- l’application de la l´egislation fédérale sur les
ments urged in support of this position, however, pˆeches en vertu de laquelle on l’accuse. Les argu-
are more difficult to articulate. The appellant’s oral ments pr´esentés au soutien de cette thèse sont tou-
and written submissions, taken together, suggest tefois plus difficiles `a exprimer. Consid´erées glo-
that he contends that the Treaties of 1760-61 balement, les observations orales et ´ecrites de
granted either or both of two separate rights, one l’appelant sugg`erent que ce dernier pr´etend que les
unlimited, one more restricted. The appellant’s trait´es de 1760 et 1761 lui ont conf´eré soit deux
arguments may be summarized as follows: droits distincts, soit l’un ou l’autre de ces deux

droits, l’un illimité, l’autre plus restreint. Les argu-
ments de l’appelant peuvent être r´esumés ainsi:

A. The Rights Claimed A. Les droits revendiqués

1. The treaties conferred on the Mi’kmaq a 1. Les trait´es ont conf´eré aux Mi’kmaq un
general right to trade. droit général de commercer.

2. Alternatively, or in addition, the treaties 2.À titre subsidiaire ou supplétif, les trait´es
conferred on the Mi’kmaq a right to ont conféré aux Mi’kmaq un droit `a
truckhouses or licensed traders. l’ établissement de magasins de troc ou `a

la désignation de commer¸cants patent´es.

B. Justification Arguments B. Arguments justificatifs

1. In the event a general right to trade is 1. Dans l’hypoth`ese o`u l’existence d’un
established, the federal fisheries legisla- droit général de commercer est établie, la
tion governing fishing and trade in fish législation fédérale régissant la pêche et
fails to accommodate this treaty right to le commerce du poisson ne tient pas
trade. compte de ce droit de commercer issu de

traité.

2. The government has not shown that this 2. Le gouvernement n’a pas d´emontré que
failure is justified as required by s. 35 of ce manquement est justifi´e, comme
the Constitution Act, 1982. l’exige l’art. 35 de la Loi constitution-

nelle de 1982.

3. Therefore the federal fisheries legislation 3. Par cons´equent, la législation f´edérale
does not apply to the appellant and he is sur les pˆeches ne s’applique pas à l’appe-
entitled to be acquitted. lant et celui-ci doit ˆetre acquitt´e.

Alternatively, or in addition: À titre subsidiaire ou suppl´etif:
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1. In the event a right to truckhouses or 1. Dans l’hypoth`ese où l’existence d’un
licensed traders is established, the gov- droit à l’établissement de maisons de troc
ernment has been in breach of its treaty ou à la désignation de commer¸cants
obligations since the 1780s. patentés est d´emontrée, le gouvernement

manque aux obligations qui lui incom-
bent aux termes des trait´es depuis les
années 1780.

2. The government has not shown that this 2. Le gouvernement n’a pas d´emontré que
infringement is justified as required by ce manquement est justifi´e, comme
s. 35 of the Constitution Act, 1982. l’exige l’art. 35 de la Loi constitution-

nelle de 1982.

3. Therefore the federal fisheries legislation 3. Par cons´equent, la législation f´edérale
does not apply to the appellant and he is sur les pˆeches ne s’applique pas à l’appe-
entitled to be acquitted. lant et celui-ci doit ˆetre acquitt´e.

I will first consider the principles of interpreta- 76Je vais d’abord examiner les principes d’inter-
tion relevant to this appeal. I will then consider in pr´etation pertinents dans le cadre du pr´esent pour-
turn the appellant’s “general trade right” and “right voi. Puis, j’analyserai s´eparément les arguments de
to trading outlets” arguments. l’appelant relatifs au «droit g´enéral de commercer»

et au «droit à l’établissement de maisons de troc».

It should be noted that the appellant does not 77Il convient de souligner que, dans le pr´esent
argue for an aboriginal (as distinct from treaty) pourvoi, l’appelant n’invoque pas l’existence d’un
right to trade on this appeal. droit ancestral (par opposition `a issu de traité) de

commercer.

V. Discussion V. L’analyse

A. What Principles of Interpretation Apply to the A. Quelles sont les principes applicables à l’inter-
Interpretation of the Treaty Trade Clause? prétation de la clause relative au commerce

figurant dans les traités?

This Court has set out the principles governing 78Notre Cour a, `a maintes reprises, ´enoncé les
treaty interpretation on many occasions. They principes qui r´egissent l’interpr´etation des trait´es,
include the following. notamment les principes suivants:

1. Aboriginal treaties constitute a unique 1. Les trait´es conclus avec les Autochtones
type of agreement and attract special constituent un type d’accord unique, qui
principles of interpretation: R. v. Sun- demandent l’application de principes
down, [1999] 1 S.C.R 393, at para. 24; R. d’interprétation sp´eciaux: R. c. Sundown,
v. Badger, [1996] 1 S.C.R. 771, at para. [1999] 1 R.C.S. 393, au par. 24; R. c.
78; R. v. Sioui, [1990] 1 S.C.R. 1025, at Badger, [1996] 1 R.C.S. 771, au par. 78;
p. 1043; Simon v. The Queen, [1985] 2 R. c. Sioui, [1990] 1 R.C.S. 1025, à la
S.C.R. 387, at p. 404. See also: J. [S´akéj] p. 1043; Simon c. La Reine, [1985] 2
Youngblood Henderson, “Interpreting R.C.S. 387, `a la p. 404. Voir ´egalement:
Sui Generis Treaties” (1997), 36 Alta. L. J. [Sákéj] Youngblood Henderson,
Rev. 46; L. I. Rotman, “Defining Param- «Interpreting Sui Generis Treaties»
eters: Aboriginal Rights, Treaty Rights, (1997), 36 Alta. L. Rev. 46; L. I. Rotman,
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and the Sparrow Justificatory Test” «Defining Parameters: Aboriginal
(1997), 36 Alta. L. Rev. 149. Rights, Treaty Rights, and the Sparrow

Justificatory Test» (1997), 36 Alta. L.
Rev. 149.

2. Treaties should be liberally construed 2. Les trait´es doivent recevoir une interpr´e-
and ambiguities or doubtful expressions tation libérale, et toute ambigu¨ıté doit
should be resolved in favour of the profiter aux signataires autochtones:
aboriginal signatories: Simon, supra, at Simon, précité, à la p. 402; Sioui, pr´ecité,
p. 402; Sioui, supra, at p. 1035; Badger, `a la p. 1035; Badger, pr´ecité, au par. 52.
supra, at para. 52.

3. The goal of treaty interpretation is to 3. L’interpr´etation des traités a pour objet
choose from among the various possible de choisir, parmi les interpr´etations pos-
interpretations of common intention the sibles de l’intention commune, celle qui
one which best reconciles the interests of concilie le mieux les int´erêts des deux
both parties at the time the treaty was parties à l’époque de la signature: Sioui,
signed: Sioui, supra, at pp. 1068-69. précité, aux pp. 1068 et 1069.

4. In searching for the common intention of 4. Dans la recherche de l’intention com-
the parties, the integrity and honour of mune des parties, l’int´egrité et l’honneur
the Crown is presumed: Badger, supra, de la Couronne sont pr´esumées: Badger,
at para. 41. précité, au par. 41.

5. In determining the signatories’ respec- 5. Dans l’appr´eciation de la compr´ehension
tive understanding and intentions, the et de l’intention respectives des signa-
court must be sensitive to the unique cul- taires, le tribunal doit ˆetre attentif aux
tural and linguistic differences between diff érences particuli`eres d’ordre culturel
the parties: Badger, supra, at paras. 52- et linguistique qui existaient entre les
54; R. v. Horseman, [1990] 1 S.C.R. 901, parties: Badger, pr´ecité, aux par. 52 à 54;
at p. 907. R. c. Horseman, [1990] 1 R.C.S. 901, `a

la p. 907.

6.  The words of the treaty must be given 6. Il faut donner au texte du trait´e le sens
the sense which they would naturally que lui auraient naturellement donn´e les
have held for the parties at the time: parties à l’époque: Badger, précité, aux
Badger, supra, at paras. 53 et seq.; par. 53 et suiv.; Nowegijick c. La Reine,
Nowegijick v. The Queen, [1983] 1 [1983] 1 R.C.S. 29, à la p. 36.
S.C.R. 29, at p. 36.

7. A technical or contractual interpretation 7. Il faut ´eviter de donner aux traités une
of treaty wording should be avoided: interprétation formaliste ou inspir´ee du
Badger, supra; Horseman, supra; droit contractuel: Badger, pr´ecité, Horse-
Nowegijick, supra. man, précité, et Nowegijick, pr´ecité.

8. While construing the language gener- 8. Tout en donnant une interpr´etation géné-
ously, courts cannot alter the terms of the reuse du texte du trait´e, les tribunaux ne
treaty by exceeding what “is possible on peuvent en modifier les conditions en
the language” or realistic: Badger, supra, allant au-delà de ce qui est réaliste ou de
at para. 76; Sioui, supra, at p. 1069; ce que «le language utilisé [. . .] permet»:
Horseman, supra, at p. 908. Badger, précité, au par. 76; Sioui, pr´e-

cité, à la p. 1069; Horseman, pr´ecité,à la
p. 908.
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9. Treaty rights of aboriginal peoples must 9. Les droits issus de trait´es des peuples
not be interpreted in a static or rigid way. autochtones ne doivent pas ˆetre inter-
They are not frozen at the date of signa- pr´etés de façon statique ou rigide. Ils ne
ture. The interpreting court must update sont pas fig´es à la date de la signature.
treaty rights to provide for their modern Les tribunaux doivent les interpr´eter de
exercise. This involves determining what manière à permettre leur exercice dans le
modern practices are reasonably inciden- monde moderne. Il faut pour cela d´eter-
tal to the core treaty right in its modern miner quelles sont les pratiques
context: Sundown, supra, at para. 32; modernes qui sont raisonnablement
Simon, supra, at p. 402. accessoires `a l’exercice du droit fonda-

mental issu de traité dans son contexte
moderne: Sundown, précité, au par. 32;
Simon, précité, à la p. 402.

Two specific issues of interpretation arise on 79Deux questions d’interpr´etation précises se
this appeal. The answer to each is found in the posent dans le pr´esent pourvoi. La r´eponse `a cha-
foregoing summary of principles. cune d’elles se trouve dans l’exposé sommaire des

principes qui pr´ecède.

The first issue of interpretation arises from the 80La première question d’interpr´etation découle de
Court of Appeal’s apparent suggestion that peace la suggestion apparente de la Cour d’appel que,
treaties fall in a different category from land ces- aux fins d’interpr´etation, les traités de paix et les
sion treaties for purposes of interpretation, with the trait´es de cession territoriale appartiennent `a des
result that, when interpreting peace treaties, there cat´egories différentes, de sorte qu’il n’y a, dans
is no “presumption” that rights were granted to the l’interpr´etation des traités de paix, aucune «pr´e-
aboriginal signatories in exchange for entering somption» que des droits ont ´eté conférés aux
into the treaty. This raises the issue of whether it is signataires autochtones en ´echange de leur adh´e-
useful to slot treaties into different categories, each sion au trait´e. Cette question soul`eve à son tour
with its own rules of interpretation. The principle celle de savoir s’il est utile de classer les traités en
that each treaty must be considered in its unique diverses cat´egories, dont chacune aurait ses
historical and cultural context suggests that this propres r`egles d’interpr´etation. Le principe selon
practice should be avoided. lequel chaque trait´e doit être examin´e à la lumière

de son contexte historique et culturel particulier
tend à indiquer que cette pratique devrait ˆetre évi-
tée.

The second issue of interpretation raised on this 81La deuxième question d’interpr´etation soulev´ee
appeal is whether extrinsic evidence can be used in par le pr´esent pourvoi est celle de savoir si l’on
interpreting aboriginal treaties, absent ambiguity. peut, en l’absence d’ambigu¨ıté, recourir à la
Again, the principle that every treaty must be preuve extrins`eque pour interpr´eter des traités con-
understood in its historical and cultural context clus avec des Autochtones. Encore une fois, le
suggests the answer must be yes. It is true that in principe selon lequel chaque trait´e doit être exa-
R. v. Horse, [1988] 1 S.C.R. 187, at p. 201, this min´e à la lumière de son contexte historique et cul-
Court alluded with approval to the strict contract turel sugg`ere une réponse affirmative. Il est vrai
rule that extrinsic evidence is not admissible to que, dans l’arrˆet R. c. Horse, [1988] 1 R.C.S. 187,
construe a contract in the absence of ambiguity. `a la p. 201, notre Cour a mentionné en l’approu-
However, subsequent decisions have made it clear vant la r`egle stricte du droit contractuel qui ´ecarte
that extrinsic evidence of the historic and cultural le recours `a la preuve extrins`eque pour interpr´eter
context of a treaty may be received absent ambigu- un contrat en l’absence d’ambigu¨ıté. Toutefois, il
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ity: Sundown, supra, at para. 25; Badger, supra, at ressort clairement de d´ecisions subséquentes que
para. 52. As Cory J. wrote in Badger, supra, at des ´eléments de preuve extrins`eques du contexte
para. 52, courts interpreting treaties “must take historique et culturel d’un trait´e peuvent ˆetre reçus
into account the context in which the treaties were en preuve en l’absence d’ambigu¨ıté: Sundown, pré-
negotiated, concluded and committed to writing”. cit´e, au par. 25; Badger, pr´ecité, au par. 52.

Comme a ´ecrit le juge Cory dans Badger, au
par. 52, les tribunaux qui interpr`etent des trait´es
«doi[vent] tenir compte du contexte dans lequel les
traités ont été négociés, conclus et couchés par
écrit».

The fact that both the words of the treaty and its82 Le fait qu’il faille examiner tant le texte du trait´e
historic and cultural context must be considered que son contexte historique et culturel tend `a indi-
suggests that it may be useful to approach the quer qu’il peut ˆetre utile d’interpr´eter un traité en
interpretation of a treaty in two steps. First, the deux ´etapes. Dans un premier temps, il convient
words of the treaty clause at issue should be d’examiner le texte de la clause litigieuse pour en
examined to determine their facial meaning, in so d´eterminer le sens apparent, dans la mesure o`u il
far as this can be ascertained, noting any patent peut ˆetre dégagé, en soulignant toute ambigu¨ıté et
ambiguities and misunderstandings that may have tout malentendu manifestes pouvant r´esulter de
arisen from linguistic and cultural differences. This diff´erences linguistiques et culturelles. Cet examen
exercise will lead to one or more possible interpre- conduira `a une ou `a plusieurs interpr´etations pos-
tations of the clause. As noted in Badger, supra, at sibles de la clause. Comme il a ´eté souligné dans
para. 76, “the scope of treaty rights will be deter-Badger, précité, au par. 76, «la port´ee des droits
mined by their wording”. The objective at this issus de trait´es est fonction de leur libell´e». À cette
stage is to develop a preliminary, but not necessa- ´etape, l’objectif est d’´elaborer, pour l’analyse du
rily determinative, framework for the historical contexte historique, un cadre pr´eliminaire — mais
context inquiry, taking into account the need to pas n´ecessairement d´efinitif — qui tienne compte
avoid an unduly restrictive interpretation and the d’un double imp´eratif, celui d’éviter une interpr´e-
need to give effect to the principles of interpreta- tation trop restrictive et celui de donner effet aux
tion. principes d’interpr´etation.

At the second step, the meaning or different83 Dans un deuxième temps, le ou les sens d´egagés
meanings which have arisen from the wording of du texte du droit issu de trait´e doivent être exa-
the treaty right must be considered against the min´es sur la toile de fond historique et culturelle
treaty’s historical and cultural backdrop. A consid- du trait´e. Il est possible que l’examen de l’arri`ere-
eration of the historical background may suggest plan historique fasse ressortir des ambigu¨ıtés
latent ambiguities or alternative interpretations not latentes ou d’autres interpr´etations que la premi`ere
detected at first reading. Faced with a possible lecture n’a pas permis de d´eceler. Confront´e à une
range of interpretations, courts must rely on the ´eventuelle gamme d’interpr´etations, le tribunal doit
historical context to determine which comes clos- s’appuyer sur le contexte historique pour d´etermi-
est to reflecting the parties’ common intention. ner laquelle traduit le mieux l’intention commune
This determination requires choosing “from des parties. Pour faire cette d´etermination, le tribu-
among the various possible interpretations of the nal doit choisir, «parmi les interpr´etations de l’in-
common intention the one which best reconciles” tention commune qui s’offrent `a [lui], celle qui
the parties’ interests: Sioui, supra, at p. 1069. concilie le mieux» les int´erêts des parties: Sioui,
Finally, if the court identifies a particular right pr´ecité, à la p. 1069. Enfin, si le tribunal conclut `a
which was intended to pass from generation to l’existence d’un droit particulier qui ´etait cens´e se
generation, the historical context may assist the transmettre de g´enération en g´enération, le con-
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court in determining the modern counterpart of texte historique peut l’aider `a déterminer l’équiva-
that right: Simon, supra, at pp. 402-3; Sundown, lent moderne de ce droit: Simon, pr´ecité, aux
supra, at paras. 30 and 33. pp. 402 et 403; Sundown, précité, aux par. 30 et

33.

In the case on appeal, the trial judge heard 40 84En l’espèce, le juge du procès a pr´esidé 40 jours
days of trial, the testimony of three expert wit- d’audience, il a entendu trois t´emoins experts et on
nesses, and was presented with over 400 docu- lui a pr´esenté plus de 400 documents. Après avoir
ments. After a meticulous review of this evidence, examin´e méticuleusement cette preuve, il a d´eclaré
the trial judge stated, at para. 92: ce qui suit, au par. 92:

With the full benefit of the cultural and historical con- [TRADUCTION] Maintenant que je dispose du contexte
text, I now need to address the following questions. culturel et historique, je dois maintenant examiner les
What did the Mi’kmaq and the British agree to and questions suivantes. De quoi les Mi’kmaq et les Britan-
intend to agree to in the Treaties of 1760 and 1761? niques ont-ils convenu et entendaient-ils convenir dans
Directly related to that are the questions of Mi’kmaq les trait´es de 1760 et 1761? Se rattachent directement `a
understanding of these treaties’ contents. Did they cette question certaines questions concernant la compr´e-
understand and agree to all of the written portions of the hension qu’avaient les Mi’kmaq du contenu de ces
treaties before me? Were there other statements or trait´es. Ont-ils compris et accepté toutes les clauses
promises made orally which the Mi’kmaq considered ´ecrites des traités qui sont devant moi? Existe-t-il
were part of these treaties and which have an impact on d’autres d´eclarations ou promesses faites de vive voix
their meaning? Did the Mi’kmaq consider that previous qui ´etaient consid´erées par les Mi’kmaq comme faisant
treaties were renewed by and combined with the 1760- partie de ces trait´es et qui ont une incidence sur le sens
61 Treaties? Are there any other aspects of the historical de ces derniers? Les Mi’kmaq consid´eraient-ils que les
record, whether referred to me by Counsel for the trait´es de 1760 et 1761 reconduisaient des trait´es ant´e-
defendant or otherwise, which reflect on the contents or rieurs et se combinaient `a ceux-ci? Existe-t-il d’autres
the proper understanding of the contents of these trea- facteurs historiques, qui m’auraient ´eté signalés par
ties? l’avocat du d´efendeur ou autrement, et qui ont une inci-

dence sur le contenu de ces trait´es ou sur l’interpr´etation
qu’il convient de donner à leur contenu?

The trial judge’s review of the historical context, L’examen qu’a fait le juge du proc`es du contexte
the cultural differences between the parties, their historique, des diff´erences culturelles entre les par-
different methods of communication, and the pre- ties, de leurs diff´erentes m´ethodes de communica-
treaty negotiations, led him to conclude that there tion et des n´egociations qui ont pr´ecédé la signa-
was no misunderstanding or lack of agreement ture des trait´es l’a amen´e à conclure qu’il n’y avait
between the British and the Mi’kmaq that trade eu ni malentendu ni absence d’accord entre les
under the treaties was to be carried out in accor- Britanniques et les Mi’kmaq sur le fait que les acti-
dance with the terms of the trade clause. Having vit´es commerciales prévues par les trait´es devaient
come to this conclusion, the trial judge turned ˆetre exerc´ees conform´ement aux conditions de la
again to the historical context to interpret the con- clause relative au commerce. Apr`es avoir tiré cette
tent of such terms, in accordance with the parties’ conclusion, le juge du proc`es a repris l’examen du
common intention. In my opinion, the trial judge’s contexte historique pour interpr´eter le contenu de
approach to the interpretation of the Treaties of ces conditions, conform´ement à l’intention com-
1760-61 is in keeping with the principles gov- mune des parties. À mon avis, l’approche suivie
erning treaty interpretation. With the greatest par le juge du proc`es pour interpr´eter les trait´es de
respect for the contrary view of my colleague, Jus- 1760 et 1761 est conforme aux principes qui r´egis-
tice Binnie, I find no basis for error in the trial sent l’interpr´etation des trait´es. Avec les plus
judge’s approach. grands ´egards pour l’opinion contraire exprim´ee

par mon collègue le juge Binnie, je ne crois pas
que le juge du procès a commis une erreur.
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B. Do the Treaties of 1760-61 Grant a General B. Les traités de 1760 et 1761 confèrent-ils un
Right to Trade? droit général de commercer?

At trial, the appellant argued that the treaty trade85 Au procès, l’appelant a plaidé que la clause des
clause conferred on the Mi’kmaq a general trading trait´es relative au commerce conférait aux Mi’k-
right. The trial judge rejected this submission, maq un droit g´enéral de commercer. Le juge du
finding that the treaties conferred only a limited proc`es a rejeté cet argument, concluant que les
“right to bring” goods to truckhouses and licensed trait´es n’avait accord´e qu’un «droit [limité] d’ap-
traders to trade. The Court of Appeal went even porter» des marchandises aux maisons de troc et
further, finding that the treaties conferred no trade aux commer¸cants patentés pour en faire le com-
right at all. Before this Court, the appellant once merce. La Cour d’appel est all´ee encore plus loin,
again advances the argument that the Treaties of jugeant que les trait´es ne conféraient aucun droit
1760-61 conferred a general trade right on the de commercer que ce soit. Devant notre Cour, l’ap-
Mi’kmaq. pelant a une fois de plus avancé l’argument que les

traités de 1760 et 1761 conféraient aux Mi’kmaq
un droit général de commercer.

Before addressing whether the words of the86 Avant d’aborder la question de savoir si le texte
treaties, taken in their historic and cultural context des trait´es, consid´erés dans leur contexte historique
support a general treaty right to trade, it is neces- et culturel, ´etaye l’existence d’un droit g´enéral de
sary to distinguish between a right to trade under commercer, il est n´ecessaire de distinguer entre le
the law applicable to all citizens, and a treaty right droit de commercer fond´e sur les lois applicables `a
to trade. All inhabitants of the province of Nova l’ensemble des citoyens et un droit de commercer
Scotia or Acadia enjoyed a general right to trade. issu d’un trait´e. Tous les habitants des colonies de
No treaty was required to confer such a right as it Nouvelle-Écosse et d’Acadie jouissaient d’un droit
vested in all British subjects. The Mi’kmaq, upon g´enéral de commercer. Aucun traité n’était n´eces-
signing the Treaties of 1760-61 and thereby saire pour conf´erer ce droit qui était reconnu à tous
acknowledging the jurisdiction of the British king les sujets britanniques. En signant les trait´es de
over Nova Scotia, automatically inherited this gen- 1760 et 1761 et, ce faisant, en reconnaissant la
eral right. This public right must be distinguished souverainet´e du roi britannique en Nouvelle-
from the asserted treaty right to trade. Treaty rightśEcosse, les Mi’kmaq ont automatiquement h´erité
are by definition special rights conferred by treaty. de ce droit g´enéral. Ce droit public de commercer
They are given protection over and above rights doit ˆetre distingu´e du droit de commercer issu de
enjoyed by the general populace. Only rights con- trait´e qui est invoqu´e. Les droits issus de trait´e
ferred by treaty are protected by s. 35 of the Con-sont, par d´efinition, des droits sp´eciaux conf´erés
stitution Act, 1982. I note that while rights enjoyed par trait´e. On leur accorde une protection sup´e-
by the general populace can be included in treaties, rieure `a celle reconnue aux droits dont jouit la
where this occurs, they become separate and dis- population en g´enéral. Seuls les droits conf´erés par
tinct treaty rights subject to a higher level of pro- trait´e sont prot´egés par l’art. 35 de la Loi constitu-
tection. The appellant in this case must establish ationnelle de 1982. Je signale que, bien que des
distinct treaty right if he is to succeed. droits dont jouit la population en g´enéral puissent

être inclus dans un trait´e, lorsque cela se produit,
ils deviennent alors des droits distincts, issus de
traité et jouissant d’une protection accrue. Pour
avoir gain de cause en l’esp`ece, l’appelant doit ´eta-
blir l’existence d’un droit issu de traité particulier.
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(1) The Wording of the Trade Clause (1) Le texte de la clause relative au commerce

This brings me to the words of the treaty trade 87Cela nous am`ene à la clause du traité relative au
clause. It states: commerce, qui est libell´ee ainsi:

And I do further engage that we will not traffick, barter [TRADUCTION] Et je prends en outre l’engagement que
or Exchange any Commodities in any manner but with nous ne trafiquerons, ne troquerons et n’´echangerons
such persons or the managers of such Truck houses as aucune marchandise, de quelque mani`ere que ce soit, si
shall be appointed or Established by His Majesty’s Gov- ce n’est avec les personnes ou les g´erants des maisons
ernor at [insert location of closest truck house] or Else- de troc qui seront d´esignées ou établies par le gouver-
where in Nova Scotia or Accadia. neur de Sa Majest´e à [indiquer l’endroit o`u se trouve la

maison de troc la plus proche] ou ailleurs en Nouvelle-
Écosse ou en Acadie.

The clause is short, the words simple. The Cette clause est br`eve et rédigée en termes simples.
Mi’kmaq covenant that they will “not traffick, bar- Les Mi’kmaq conviennent qu’ils «ne trafique-
ter or Exchange any Commodities in any manner r[ont], ne troquer[ont] et n’´echanger[ont] aucune
but with [British agents]” (emphasis added). The marchandise, de quelque mani`ere que ce soit, si ce
core of this clause is the obligation on the n’est avec [les agents anglais]» (je souligne).
Mi’kmaq to trade only with the British. Ancillary L’´elément central de cette clause est l’obligation
to this is the implied promise that the British will faite aux Mi’kmaq de ne commercer qu’avec les
establish truckhouses where the Mi’kmaq can Britanniques. Constitue un aspect accessoire `a
trade. These words do not, on their face, confer a cette obligation la promesse implicite que les Bri-
general right to trade. tanniques ´etabliront des maisons de troc où les

Mi’kmaq pourront commercer. Ces mots ne conf`e-
rent pas, `a première vue, un droit g´enéral de com-
mercer.

The next question is whether the historic and 88La question suivante consiste à d´eterminer si le
cultural context in which the treaties were made contexte historique et culturel de la signature des
establishes a general right to trade, having due trait´es établit l’existence d’un droit g´enéral de
regard for the need to interpret treaty rights gener- commercer, eu ´egard, comme il se doit, à la n´eces-
ously. I will deal first with the linguistic and cul- sit´e d’interpréter généreusement les droits issus de
tural differences between the parties, then with the trait´es. Je vais d’abord examiner les diff´erences
historical record generally. linguistiques et culturelles qui existent entre les

parties, puis la preuve de nature historique en
général.

(2) Cultural and Linguistic Considerations (2) Les consid´erations culturelles et linguis-
tiques

The trial judge found that there was no misun- 89Le juge du procès a estimé qu’il n’y avait pas de
derstanding or lack of agreement between the Brit- malentendu ou d’absence d’accord entre les Bri-
ish and the Mi’kmaq that trade under the treaties tanniques et les Mi’kmaq sur le fait que les
was to be carried out in accordance with the terms ´echanges commerciaux envisagés par les trait´es
of the trade clause, and that the Mi’kmaq under- devaient se faire conform´ement aux conditions de
stood those terms. He addressed and discounted la clause relative au commerce de chaque docu-
the possibility that the French-speaking Mi’kmaq ment, et que les Mi’kmaq avaient compris ces con-
might not have understood the English treaty ditions. Il a examin´e et rejeté la possibilité que les
terms. The record amply supports this conclusion. Mi’kmaq, qui parlaient le fran¸cais, n’aient pas
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French missionaries, long allied with the Mi’kmaq, compris les conditions des trait´es, qui étaient
were employed by the British as interpreters in the r´edigés en anglais. Le dossier étaye amplement
treaty negotiations. In the course of the negotia- cette conclusion. Des missionnaires fran¸cais,
tions, the Mi’kmaq were referred to an earlier longtemps alli´es des Mi’kmaq, ont ´eté engagés par
treaty entered into by the Maliseet and Passama- les Britanniques comme interpr`etes durant la n´ego-
quody, containing a similar trade clause in French. ciation des trait´es. Dans le cours de ces n´egocia-
Some of the Mi’kmaq appeared to have acquired tions, on a renvoy´e les Mi’kmaq à un traité ant´e-
English; the records speak of Paul Laurent of rieur conclu par les Maliseet et les Passamaquody
LaHave, a Mi’kmaq Sakamow and one of the first et comportant une clause analogue en fran¸cais. Il
signatories, as speaking English. More generally, semble que certains Mi’kmaq avaient appris l’an-
by the time the Treaties of 1760-61 were entered glais; des documents d’archives font ´etat d’un cer-
into, the record suggests that the Mi’kmaq had tain Paul Laurent de LaHave, Mi’kmaq Sakamow
developed an understanding of the importance of et un des premiers signataires, qui aurait parlé l’an-
the written word to the British in treaty-making glais. De fa¸con plus g´enérale, la preuve tend `a
and had a sufficiently sophisticated knowledge of indiquer que, `a l’époque de la conclusion des
the treaty-making process to compare and discern trait´es de 1760 et 1761, les Mi’kmaq comprenaient
the differences between treaties. The trial judge l’importance de l’´ecrit pour les Britanniques dans
was amply justified in concluding that the la n´egociation et la conclusion des traités, et qu’ils
Mi’kmaq understood the treaty process as well as avaient une connaissance suffisamment pouss´ee de
the particular terms of the treaties they were sign- ce processus pour ˆetre en mesure de comparer les
ing. There is nothing in the linguistic or cultural trait´es et de saisir les diff´erences. Le juge du pro-
differences between the parties to suggest that the c`es était amplement justifié de conclure que les
words of the trade clause were not fully understood Mi’kmaq avaient compris le processus de n´egocia-
or appreciated by the Mi’kmaq. tion ainsi que les conditions particuli`eres des

traités qu’ils signaient. Rien dans les diff´erences
linguistiques ou culturelles entre les parties ne tend
à indiquer que les Mi’kmaq n’ont pas bien compris
le texte de la clause relative au commerce ou saisi
pleinement sa port´ee.

(3) The Historical Context and the Scope of the (3) Le contexte historique et la port´ee de la
Trade Clause clause relative au commerce

After a meticulous review of the historical evi-90 Après avoir analys´e méticuleusement la preuve
dence, the trial judge concluded that: (1) the Trea- historique, le juge du proc`es a tiré les conclusions
ties of 1760-61 were primarily peace treaties, cast suivantes: (1) les trait´es de 1760 et 1761 ´etaient
against the background of both a long struggle essentiellement des trait´es de paix, ayant pour toile
between the British and the French in which the de fond la longue lutte ayant oppos´e les Britan-
Mi’kmaq were allied with the French, and over a niques et les Fran¸cais, dont les Mi’kmaq étaient les
decade of intermittent hostilities between the Brit- alli´es, et plus d’une d´ecennie d’hostilit´es intermit-
ish and the Mi’kmaq; (2) the French defeat and tentes entre les Britanniques et les Mi’kmaq; (2) la
withdrawal from Nova Scotia left the Mi’kmaq to d´efaite des Français et leur retrait de la Nouvelle-
co-exist with the British without the presence of Écosse ont fait en sorte que les Mi’kmaq ont
their former ally and supplier; (3) the Mi’kmaq coexist´e avec les Britanniques, sans la pr´esence de
were accustomed to and in some cases dependent leurs anciens alli´es et fournisseurs; (3) les Mi’k-
on trade for firearms, gunpowder, food and Euro- maq avaient l’habitude de commercer — et dans
pean trade goods; and (4) the British wanted peace certains cas d´ependaient de ce commerce — pour
and a safe environment for settlers and, despite se procurer des armes `a feu, de la poudre, de la
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recent victories, did not feel completely secure in nourriture et des marchandises europ´eennes; (4) les
Nova Scotia. Britanniques d´esiraient assurer la paix et un envi-

ronnement sûr pour les colons et, malgré leurs
récentes victoires, ils ne se sentaient pas totalement
en sécurité en Nouvelle-́Ecosse.

Considering the wording of the trade clause in 91Considérant le texte de la clause relative au
this historical context, the trial judge concluded commerce dans ce contexte historique, le juge du
that it was not within the common intention of the proc`es a conclu que l’intention commune des par-
parties that the treaties granted a general right to ties n’´etait pas de conférer un droit g´enéral de
trade. He found that at the time of entering the commercer par les trait´es. Il a estimé que, au
treaties, the Mi’kmaq wanted to secure peace and moment de la signature, les Mi’kmaq voulaient la
continuing access to European trade goods. He paix et un acc`es continu aux marchandises euro-
described the Mi’kmaq concerns at the time as p´eennes. Selon lui, les Mi’kmaq avaient alors des
very focussed and immediate. The British, for their pr´eoccupations très précises et immédiates. Pour
part, wanted peace in the region to ensure the leur part, les Britanniques voulaient instaurer la
safety of their settlers. While the British were will- paix dans la r´egion pour assurer la s´ecurité de leurs
ing to support the costly truckhouse system to colons. Mˆeme s’ils étaient dispos´es à supporter le
secure peace, they did not want the Mi’kmaq to coˆut élevé du régime des maisons de troc pour
become a long-term burden on the public treasury. obtenir la paix, les Britanniques ne souhaitaient
To this end, the trial judge found that the British pas que les Mi’kmaq gr`event à long terme le Tr´e-
wanted the Mi’kmaq to continue their traditional sor public. Voil`a pourquoi le juge du procès a con-
way of life. The trial judge found that the interpre- clu que les Britanniques souhaitaient que les Mi’k-
tation of the treaty trade clause which best recon- maq conservent leur mode de vie traditionnel. Il a
ciled the intentions of both parties was that the jug´e que l’interprétation du traité qui conciliait le
trade clause imposed an obligation on the mieux les intentions des deux parties ´etait que la
Mi’kmaq to trade only at British truckhouses or clause relative au commerce imposait aux Mi’k-
with licensed traders, as well as a correlative obli- maq, d’une part, l’obligation de commercer uni-
gation on the British to provide the Mi’kmaq with quement aux maisons de troc britanniques ou avec
such trading outlets so long as this restriction on des commer¸cants patent´es, et aux Britanniques,
Mi’kmaq trade existed. This correlative obligation d’autre part, l’obligation corr´elative de mettre des
on the British gave rise to a limited Mi’kmaq maisons de troc `a la disposition des Mi’kmaq tant
“right to bring” goods to trade at these outlets. qu’existerait cette restriction aux activit´es com-
When the British ceased to provide trading outlets merciales des Mi’kmaq. Cette obligation corr´ela-
to the Mi’kmaq, the restriction on their trade fell as tive des Britanniques a conf´eré aux Mi’kmaq un
did the limited “right to bring” which arose out of «droit [limit´e] d’apporter» des marchandises `a ces
the system of mutual obligations. maisons pour en faire le commerce. Lorsque les

Britanniques ont cess´e de mettre des maisons de
troc à la disposition des Mi’kmaq, la restriction `a
leurs activités commerciales a disparu, tout comme
le «droit [limité] d’apporter» des marchandises
auquel avait donné naissance le régime d’obliga-
tions mutuelles.

Although trade was central to the Treaties of 92Même si la question du commerce était au cœur
1760-61, it cannot be doubted that achieving and des trait´es de 1760 et 1761, il ne fait aucun doute
securing peace was the preeminent objective of que l’objectif principal des deux parties en signant
both parties in entering into the treaties. See: “Asles traités était d’instaurer une paix durable. Voir:
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Long as the Sun and Moon Shall Endure”: A Brief «As Long as the Sun and Moon Shall Endure»: A
History of the Maritime First Nations Treaties, Brief History of the Maritime First Nations Trea-
1675 to 1783 (1986), at pp. 101-2; The MAWIW ties, 1675 to 1783 (1986), aux pp. 101 et 102; The
District Council and Indian and Northern Affairs MAWIW District Council and Indian and Northern
Canada, “We Should Walk in the Tract Affairs Canada, «We Should Walk in the Tract
Mr. Dummer Made”: A Written Joint Assessment Mr. Dummer Made»: A Written Joint Assessment
of Historical Materials . . . Relative to Dummer’s of Historical Materials . . . Relative to Dummer’s
Treaty of 1725 and All Other Related or Relevant Treaty of 1725 and All Other Related or Relevant
Maritime Treaties and Treaty Negotiations (1992), Maritime Treaties and Treaty Negotiations (1992),
at pp. 23-24, 31-34 and 90; and L. F. S. Upton, aux pp. 23 et 24, 31 `a 34 et 90; et L. F. S. Upton,
Micmacs and Colonists: Indian-White Relations in Micmacs and Colonists: Indian-White Relations in
the Maritimes, 1713-1867 (1979), at p. 63. the Maritimes, 1713-1867 (1979), à la p. 63.

The desire to establish a secure and successful93 Le désir des parties d’instaurer une paix durable
peace led each party to make significant conces- et fructueuse les a amen´ees à faire d’importantes
sions. The Mi’kmaq accepted that forging a peace- concessions. Les Mi’kmaq ont reconnu qu’il leur
ful relationship with the British was essential to ´etait essentiel de nouer des relations pacifiques
ensuring continued access to European trade goods avec les Britanniques pour s’assurer un acc`es con-
and to their continued security in the region. To tinu aux marchandises europ´eennes et garantir leur
this end, the Mi’kmaq agreed to limit their auton- s´ecurité dans la r´egion. À cette fin, ils ont accept´e
omy by trading only with the British and ceasing de limiter leur autonomie en ne commer¸cant
all trading relations with the French. Agreeing to qu’avec les Britanniques et en cessant toutes rela-
restricted trade at truckhouses made the limit on tions commerciales avec les Fran¸cais. L’existence
Mi’kmaq autonomy more palatable as truckhouses des maisons de troc rendait la restriction de leurs
were recognized as vehicles for stable trade at activit´es commerciales plus acceptable pour les
guaranteed and favourable terms. See: O. P. Dick- Mi’kmaq puisque ces ´etablissements ´etaient consi-
ason, “Amerindians Between French and English d´erés comme un moyen d’assurer la stabilité du
in Nova Scotia, 1713-1763”, American Indian Cul- commerce et de garantir des conditions favorables;
ture and Research Journal, X (1986), 31, at p. 46; voir O. P. Dickason, «Amerindians Between
and MAWIW District Council and Indian and French and English in Nova Scotia, 1713-1763»,
Northern Affairs Canada, supra, at pp. 23, 31 andAmerican Indian Culture and Research Journal, X
32. (1986), 31, `a la p. 46; et MAWIW District Council

and Indian and Northern Affairs Canada, op. cit.,
aux pp. 23, 31 et 32.

The British, for their part, saw continued rela-94 Pour leur part, les Britanniques consid´eraient la
tions between the Mi’kmaq and the French as a poursuite des rapports entre les Mi’kmaq et les
threat to British dominance in the region and to Fran¸cais comme une menace à leur supr´ematie
British-Mi’kmaq relations. Although the fall of the dans la r´egion et à leurs relations avec les Mi’k-
French in 1760 established British power in the maq. Mˆeme si la défaite des Français en 1760 avait
region, the trial judge concluded, at para. 90, that permis aux Britanniques d’asseoir leur pouvoir
the British “did not feel completely secure in Nova dans la r´egion, le juge du procès a conclu, au
Scotia”. Evidence submitted at trial indicated that par. 90, que les Britanniques [TRADUCTION] «ne se
the British feared the possibility of a renewed mili- sentaient pas totalement en s´ecurité en Nouvelle-
tary alliance between the Mi’kmaq and the FrenchÉcosse». La preuve pr´esentée au proc`es indique
as late as 1793. These concerns of the British are que, mˆeme en 1793, les Britanniques craignaient le
reflected in the Treaties of 1760-61, which, in renouvellement ´eventuel de l’alliance militaire
addition to restricting Mi’kmaq trade, prevent the entre Mi’kmaq et Fran¸cais. Ces inqui´etudes se
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Mi’kmaq from attacking British settlers and from refl`etent dans les traités de 1760 et 1761 qui non
assisting any of the Crown’s enemies. The British seulement restreignent les activit´es commerciales
were also acutely aware that trading between des Mi’kmaq, mais pr´evoient également que ceux-
unregulated private traders and the Mi’kmaq was ci devront s’abstenir d’attaquer les colons britan-
often unfair and the cause of many disruptions of niques et de collaborer avec les ennemis de Sa
the peace. Preventing such disruptive practices was Majest´e. Les Britanniques savaient aussi tr`es bien
a central concern of the Nova Scotia governors and que le commerce entre les Mi’kmaq et des com-
the British Board of Trade who hoped to cement mer¸cants privés échappant `a toute réglementation
the fragile peace in the region. ´etait souvent `a l’origine de situations in´equitables

et de nombreux troubles de la paix. Mettre fin `a
ces pratiques nuisibles était au cœur des pr´eoccu-
pations des gouverneurs de la Nouvelle-Écosse et
du ministère du commerce (Board of Trade) bri-
tannique, qui souhaitaient consolider la paix
encore fragile dans la r´egion.

To secure the peace, the British therefore 95Pour assurer la paix, les Britanniques ont donc
required the Mi’kmaq to trade only at truckhouses, exig´e des Mi’kmaq qu’ils commercent uniquement
even though truckhouses ran counter to the British aux maisons de troc, mˆeme si l’existence de tels
policy not to place the Crown in a monopolistic ´etablissements allait à l’encontre de leur politique
trading position and imposed a significant finan- qui ´etait de ne pas placer la Couronne en position
cial burden on the public purse. The Nova Scotia de monopole, et grevait en outre consid´erablement
government in “Remarks on the Indian Commerce le Tr´esor britannique. Dans ses «Remarks on the
Carried on by the Government of Nova Scotia Indian Commerce Carried on by the Government
1760, 1761 and part of 1762”, expressed the view of Nova Scotia 1760, 1761 and part of 1762», le
that the benefits of “Settling [of] the Province and gouvernement de la Nouvelle Écosse a exprim´e
securing the Peace of the New Settlers” were l’opinion que les avantages qu’apportaient la [TRA-
“much more than an Equivalent for any exceed-DUCTION] «colonisation [de] la province et le fait
ings” in cost (see: R. O. MacFarlane, “Indian d’assurer la paix pour les nouveaux colons»
Trade in Nova Scotia to 1764”, Report of the avaient pour effet de «plus que compenser tout
Annual Meeting of the Canadian Historical Asso- dépassement» des dépenses (voir: R. O. MacFar-
ciation with Historical Papers (1935), 57, at lane, «Indian Trade in Nova Scotia to 1764»,
pp. 59-60; Upton, supra, at p. 63; J. Stagg, Anglo- Report of the Annual Meeting of the Canadian His-
Indian Relations in North America to 1763 and an torical Association with Historical Papers (1935),
Analysis of the Royal Proclamation of 7 October 57, aux pp. 59 et 60; Upton, op. cit., `a la p. 63; J.
1763 (1981), at p. 278; W.E. Daugherty, Maritime Stagg, Anglo-Indian Relations in North America to
Indian Treaties in Historical Perspective (1983); 1763 and an Analysis of the Royal Proclamation of
and “We Should Walk in the Tract Mr. Dummer 7 October 1763 (1981), à la p. 278; W.E.
Made . . .”, supra, at p. 90. On British policy see: Daugherty, Historique des traités avec les Indiens
Letter from the British Board of Trade to Lieuten- des Maritimes (1983); et «We Should Walk in the
ant Governor Belcher, March 3, 1761, and JuneTract Mr. Dummer Made . . .», op. cit., à la p. 90.
23, 1761; Board of Trade and Privy Council Min- Relativement `a la politique britannique, voir: Let-
utes, June 23 and July 2, 1761). tre du ministère du Commerce britannique au lieu-

tenant-gouverneur Belcher, 3 mars 1761, et 23 juin
1761; Proc`es-verbal du minist`ere du Commerce et
du Conseil priv´e, 23 juin et 2 juillet 1761).
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To achieve the mutually desired objective of96 Pour réaliser leur objectif mutuel, en l’occur-
peace, both parties agreed to make certain conces- rence la paix, les deux parties ont donc convenu de
sions. The Mi’kmaq agreed to forgo their trading certaines concessions. Les Mi’kmaq ont renonc´e à
autonomy and the general trading rights they pos- leur autonomie commerciale et aux droits g´enéraux
sessed as British subjects, and to abide by the de commercer qu’ils poss´edaient en tant que sujets
treaty trade regime. The British, in exchange, britanniques, et ils ont accept´e d’être liés par le
undertook to provide the Mi’kmaq with stable r´egime commercial établi par les traités. En contre-
trading outlets where European goods were pro- partie, les Britanniques se sont engag´es à établir
vided at favourable terms while the exclusive trade des maisons de troc stables o`u il était possible de
regime existed. This is the core of what the parties se procurer des marchandises europ´eennes `a des
intended. The wording of the trade clause, taken in conditions favorables, tant que durerait le r´egime
its linguistic, cultural and historical context, per- de commerce exclusif. Voil`a essentiellement quelle
mits no other conclusion. Both the Mi’kmaq and ´etait l’intention des parties. Consid´eré dans son
the British understood that the “right to bring” contexte linguistique, culturel et historique, le
goods to trade was a limited right contingent on texte de la clause relative au commerce ne permet
the existence of a system of exclusive trade and pas d’autre conclusion. Il ´etait entendu, tant par les
truckhouses. On the historical record, neither the Mi’kmaq que par les Britanniques, que le «droit
Mi’kmaq nor the British intended or understood d’apporter» des marchandises pour en faire le
the treaty trade clause as creating a general right to commerce ´etait un droit limité, subordonn´e à
trade. l’existence du régime de commerce exclusif et de

maisons de troc. Suivant la preuve historique, ni
les Mi’kmaq ni les Britanniques n’entendaient
créer par cette clause un droit g´enéral de commer-
cer ou ne consid´eraient qu’elle avait cet effet.

The parties’ pre-treaty negotiations and post-97 Les négociations qu’ont tenues les parties en
treaty conduct point to the same conclusion. I turn vue de conclure les trait´es ainsi que leur conduite
first to the pre-treaty negotiations. British negotia- apr`es leur signature tendent à la mˆeme conclusion.
tions with the Mi’kmaq took place against the Examinons d’abord les n´egociations pr´ealables aux
background of earlier negotiations with the Mal- trait´es. Les n´egociations entre les Britanniques et
iseet and Passamaquody on February 11, 1760. les Mi’kmaq ont eu comme toile de fond les n´ego-
These negotiations led to the treaty of February 23, ciations qui s’´etaient d´eroulées plus tôt, le 11
1760, the first of the 1760-61 Treaties. When f´evrier 1760, avec les Maliseet et les Passama-
Mi’kmaq representatives came to negotiate peace quody, et qui avaient d´ebouché sur le premier des
with the British 18 days later on February 29, trait´es de 1760 et 1761, celui du 23 février 1760.
1760, they were informed of the treaty entered into Lorsque des repr´esentants des Mi’kmaq sont venus
by the Maliseet and Passamaquody and agreed to n´egocier un accord de paix avec les Britanniques
make peace on the same conditions. The minutes 18 jours plus tard, soit le 29 f´evrier 1760, ils ont
record that at the very outset of the February 11, ´eté informés de l’existence du trait´e intervenu avec
1760, meeting, the Maliseet and Passamaquody les Maliseet et les Passamaquody et ils ont accept´e
representatives were informed: de faire la paix aux mêmes conditions. Le proc`es-

verbal de la rencontre du 11 février 1760 celle-ci
révèle qu’au tout début, les représentants des Mali-
seet et des Passamaquody ont ´eté informés:

. . . that it was now expected that they should engage, in [TRADUCTION] . . . qu’on s’attend[ait] d´esormais `a ce
behalf of their Tribes, that they will not aid or assist any qu’ils s’engagent, au nom de leurs tribus, `a n’apporter
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of His Majesty’s Enemies, nor hold any Correspondence aucun secours ni assistance que ce soit aux ennemis de
or Commerce with them. Sa Majest´e et à s’abstenir de toute correspondance ou

commerce avec ces derniers.

The Maliseet and Passamaquody consented to this Les Maliseet et les Passamaquody ont accept´e la
term of trade exclusivity. After some discussion condition d’exclusivit´e commerciale. Après une
about “hostages” the following exchange took discussion sur la question des «otages», l’´echange
place: suivant a eu lieu:

His Excellency then demanded of them, Whether they [TRADUCTION] Son Excellence leur a ensuite demand´e
were directed by their Tribes, to propose any other par- s’ils avaient ´eté mandatés par leurs tribus pour proposer
ticulars to be Treated upon at this Time. To which they autre chose `a ce moment. Ce à quoi ils ont répondu que
replied that their Tribes had not directed them to pro- leurs tribus ne les avaient pas mandat´es pour proposer
pose any thing further than that there might be a autre chose que l’´etablissement d’une maison de troc
Truckhouse established, for the furnishing them with afin de leur fournir des biens n´ecessaires, en échange de
necessaries, in Exchange for their Peltry, and that it leurs pelleteries, ce poste pouvant, dans l’imm´ediat, être
might, at present, be at Fort Frederick. situé à Fort Frederick.

Upon which His Excellency acquainted them that in Son Excellence les a assur´es que s’ils signaient main-
case of their now executing a Treaty in the manner pro- tenant un trait´e en la mani`ere propos´ee et s’ils en obte-
posed, and its being ratified at the next General Meeting naient la ratification `a la prochaine assembl´ee générale
of their Tribes the next Spring, a Truckhouse should be de leurs tribus au printemps suivant, une maison de troc
established at Fort Frederick, agreable to their desire, serait ´etablie à Fort Frederick, selon leur souhait, ainsi
and likewise at other Places if it should be found neces- qu’`a d’autres endroits, si cela était jug´e nécessaire pour
sary, for furnishing them with such Commodities as leur fournir les biens dont ils pourraient avoir besoin, en
shall be necessary for them, in Exchange for their Peltry ´echange de leurs pelleteries, et qu’il serait fait en sorte
& and that great care should be taken, that the Com- que le commerce aux maisons de troc rel`eve de per-
merce at the said Truckhouses should be managed by sonnes dont ils puissent toujours attendre un traitement
Persons on whose Justice and good Treatment, they juste et ´equitable; en outre, lesdites tribus devraient
might always depend; and that it would be expected that s’abstenir de trafiquer, de troquer ou d’´echanger quelque
the said Tribes should not Trafic or Barter and Exchange marchandise que ce soit `a tout autre endroit ou avec
any Commodities at any other Place, nor with any other toute autre personne. Ce `a quoi les chefs ont donné leur
Persons. Of all which the Chiefs expressed their entire assentiment sans r´eserve. [Proc`es-verbal du Conseil de
Approbation. [Nova Scotia Executive Council Minutes, la Nouvelle-Écosse, 11 f´evrier 1760.]
February 11, 1760.]

The pre-treaty negotiations between the British 98Les négociations qui ont pr´ecédé les traités
and the Maliseet and the Passamaquody, indicate intervenus entre les Britanniques, d’une part, et les
that the aboriginal leaders requested truckhouses in Maliseet et les Passamaquody, d’autre part, r´evè-
response to their accommodation of the British lent que les chefs autochtones ont exig´e l’établisse-
desire for restricted trade. The negotiations also ment de maisons de troc en contrepartie de leur
indicate that the British agreed to furnish acquiescement `a la limitation du commerce souhai-
truckhouses where necessary to ensure that the t´ee par les Britanniques. Elles indiquent en outre
Maliseet and the Passamaquody could continue to que ces derniers ont accept´e d’établir des maisons
acquire commodities and necessities through trade. de troc l`a où ce serait nécessaire pour que Maliseet
The negotiations highlight the concessions that et Passamaquody puissent continuer de se procu-
both the aboriginal and the British signatories rer, par voie d’´echange, des biens de premi`ere
made in order to secure the mutually desired n´ecessit´e et d’autres marchandises. Elles font res-
objective of peace. The negotiations also indicate sortir les concessions que les signataires autoch-
that both parties understood that the treaties tones et britanniques ont faites en vue de la r´ealisa-

tion de l’objectif commun des parties,
l’instauration de la paix. Les n´egociations indi-
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granted a specific, and limited, right to bring goods quent ´egalement que les parties comprenaient que
to truckhouses to trade. les trait´es accordaient un droit pr´ecis et limité,

celui d’apporter des marchandises aux maisons de
troc pour en faire le commerce.

This finding is confirmed by the post-treaty con-99 Cette conclusion est confirm´ee par la conduite
duct of the Mi’kmaq and the British. Neither des Mi’kmaq et des Britanniques apr`es la signature
party’s conduct is consistent with an expectation des trait´es. En effet, aucune des parties ne s’est
that the treaty granted the Mi’kmaq any trade right comport´ee d’une mani`ere compatible avec une
except the implied “right to bring” incidental to quelconque attente que le trait´e conférait aux
their obligation to trade exclusively with the Brit- Mi’kmaq un droit de commercer, si ce n’est le
ish. Soon after the treaties were entered into, the «droit d’apporter» des marchandises qui d´ecoule
British stopped insisting that the Mi’kmaq trade implicitement de leur obligation de commercer
only with them. The British replaced the expensive uniquement avec les Britanniques. Peu apr`es la
truckhouses with licensed traders in 1762. The sys- conclusion des trait´es, les Britanniques ont cess´e
tem of licensed traders, in turn, died out by the d’exiger que les Mi’kmaq commercent uniquement
1780s. Mi’kmaq adherence to the exclusive trade avec eux. En 1762, soit un an après la signature
and truckhouse regime was also ambiguous. des trait´es, ils ont remplacé les coˆuteuses maisons
Records exist of Mi’kmaq trade with the French on de troc par des commer¸cants patentés. Le r´egime
the islands of St. Pierre and Miquelon in 1763 and des commer¸cants patentés a à son tour disparu au
again in 1767: Upton, supra, at pp. 64-65. cours des ann´ees 1780. L’adhésion des Mi’kmaq

au régime de commerce exclusif et de maisons de
troc a été tout aussi ambivalente. Il existe des
documents attestant que les Mi’kmaq ont com-
mercé avec les Français aux ˆıles Saint-Pierre-et-
Miquelon en 1763, puis à nouveau en 1767: Upton,
op. cit., aux pp. 64 et 65.

The fall of the licensed trading system marked100 La fin du syst`eme des commer¸cants patent´es a
the fall of the trading regime established under the marqu´e celle du régime commercial établi par les
Treaties. This left the Mi’kmaq free to trade with trait´es. Les Mi’kmaq étaient de ce fait libres de
whomever they wished, like all other inhabitants of commercer avec qui ils voulaient, `a l’instar de tous
the colonies. The British expressly confirmed that les autres habitants des colonies. Lors d’une ren-
the obligation on the aboriginal signatories to trade contre entre deux Maliseet Sakamows et le lieute-
exclusively with the British fell with the demise of nant-gouverneur de la Nouvelle-Écosse le 18 juil-
the truckhouse and licensed trader system at a let 1768, les Britanniques ont express´ement
meeting between two Maliseet Sakamows and the confirm´e que l’obligation des signataires autoch-
Lieutenant Governor of Nova Scotia on July 18, tones de commercer uniquement avec eux s’´etait
1768: éteinte avec la fin du syst`eme des maisons de troc

et des commerçants patent´es:

[TRADUCTION]

Chiefs Chefs 9.9.

We shall be glad that the Prices of Goods were reg- Nous aimerions que les prix des marchandises
ulated, as formerly, for Beaver skins were Sold at a soient r´eglement´es, comme auparavant, car les peaux
better price than some people will now give for them. de castor se vendaient `a meilleur prix que ce qu’en

offrent actuellement certaines personnes.
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Answer Réponse

There is no Restriction on your Trade you may Vous n’ˆetes soumis à aucune restriction du com-
Traffick with those who sell Cheapest, which will be merce, vous pouvez commercer avec ceux qui ven-
more for your Interest than limitting the Price of Bea- dent aux prix les plus bas, ce qui est davantage dans
ver. votre intérêt que la limitation du prix du castor.

(Nova Scotia Executive Council Minutes, July 18, (Proc`es-verbal du Conseil exécutif de la Nouvelle-
1768.) Écosse, 18 juillet 1768.)

The record thus shows that within a few years of 101Il ressort donc du dossier que, quelques ann´ees
the signing of the Treaty, the Mi’kmaq treaty obli- apr`es la signature du traité, l’obligation des Mi’k-
gation to trade only with the British fell into disuse maq de ne commercer qu’avec les Britanniques est
and with it the correlative British obligation to tomb´ee en d´esuétude, tout comme l’obligation cor-
supply the Mi’kmaq with trading outlets. Both par- r´elative des Britanniques d’´etablir des postes de
ties contributed to the demise of the system of traite `a l’intention des Mi’kmaq. Les deux parties
mutual obligations and, apart from a lament that ont contribu´e à l’extinction de l’obligation et, outre
prices were better regulated under the truckhouse la dol´eance selon laquelle les prix étaient meilleurs
system, neither seems to have mourned it. The lorsqu’ils ´etaient réglement´es du temps des mai-
exclusive trade and truckhouse system was a tem- sons de troc, ni l’une ni l’autre ne semblent avoir
porary mechanism to achieve peace in a troubled eu de regrets. Le r´egime de commerce exclusif et
region between parties with a long history of hos- de maisons de troc ´etait une mesure temporaire,
tilities. To achieve this elusive peace, the parties qui visait `a instaurer la paix dans une r´egion per-
agreed that the trading autonomy possessed by all turb´ee et qui avait ´eté convenue par des parties
British subjects would be taken away from the ayant depuis longtemps des rapports hostiles. Pour
Mi’kmaq, and that compensation for the removal r´ealiser cette paix élusive, les parties ont convenu
of this right would be provided through the provi- que les Mi’kmaq seraient priv´es de l’autonomie
sion of preferential and stable trade at truckhouses. commerciale dont jouissent tous les sujets britan-
When the restriction on the Mi’kmaq trade fell, the niques, mais que, en contrepartie de la perte de ce
need for compensation for the removal of their droit, on leur accorderait la possibilit´e de commer-
trading autonomy fell as well. At this point, the cer `a des maisons de troc sur une base stable et
Mi’kmaq were vested with the general non-treaty pr´eférentielle. Lorsque la restriction aux activit´es
right to hunt, to fish and to trade possessed by all commerciales des Mi’kmaq a cess´e d’exister, la
other British subjects in the region. The conditions n´ecessit´e de compenser le retrait de leur autonomie
supporting the right to bring goods to trade at commerciale a elle aussi disparu. Les Mi’kmaq ont
truckhouses, as agreed to by both parties, ceased to d`es lors acquis le droit g´enéral — non issu de trait´e
exist. — de chasser, de pêcher et de commercer que pos-

sédaient tous les sujets britanniques de la r´egion.
Les conditions justifiant le droit d’apporter des
marchandises aux maisons de troc pour en faire le
commerce, dont avaient convenu les parties,
avaient cessé d’exister.

The historical context, as the trial judge points 102Comme le souligne le juge du procès, le con-
out, supports the view that the British wanted the texte historique ´etaye l’opinion que les Britan-
Mi’kmaq to maintain their traditional way of life niques voulaient que les Mi’kmaq conservent leur
and that trade was important to the Mi’kmaq. From mode de vie traditionnel et que le commerce ´etait
this, Binnie J. suggests that the purpose of the important pour les Mi’kmaq. Partant, le juge
treaty trading regime was to promote the self- Binnie estime que le r´egime commercial ´etabli par
sufficiency of the Mi’kmaq, and finds a treaty right les trait´es avait pour objet de favoriser l’autosuffi-
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to hunt, to fish, and to trade for sustenance. Yet, sance des Mi’kmaq, et il conclut `a l’existence d’un
with respect, the historical record does not support droit issu de trait´e de chasser, de pêcher et de com-
this inference. The dominant purpose of the trea- mercer `a des fins de subsistance. Toutefois, avec
ties was to prevent the Mi’kmaq from maintaining ´egards, le dossier historique n’´etaye pas cette inf´e-
alliances with the French. To this end, the British rence. L’objet dominant des trait´es était d’empê-
insisted on a treaty term that the Mi’kmaq trade cher les Mi’kmaq de maintenir des alliances avec
exclusively with British agents at British trading les Fran¸cais. ̀A cette fin, les Britanniques ont exig´e
outlets — the truckhouses. Implicit in this is the que les trait´es renferment une clause obligeant les
expectation that the Mi’kmaq would continue to Mi’kmaq `a commercer exclusivement avec des
trade. But it does not support the inference that the agents britanniques, `a des établissements britan-
treaty clause conveyed a general right to trade and niques — les maisons de troc. Il en d´ecoule impli-
to sustenance. The treaty reference to the right to citement qu’on s’attendait `a ce que les Mi’kmaq
bring goods to truckhouses was required by and continuent de commercer. Mais cela n’´etaye pas
incidental to the obligation of the Mi’kmaq to l’inf´erence que cette clause des traités a conf´eré un
trade with the British, and cannot be stretched to droit g´enéral de commercer `a des fins de subsis-
embrace a general treaty right to trade surviving tance. La mention dans les trait´es du droit d’appor-
the exclusive trade and truckhouse regime. To do ter des marchandises aux maisons de troc ´etait
so is to transform a specific right agreed to by both n´ecessaire en raison de l’obligation faite aux Mi’k-
parties into an unintended right of broad and unde- maq de commercer avec les Britanniques et elle
fined scope. ´etait accessoire à cette obligation, de plus elle ne

saurait être consid´erée comme englobant un droit
général de commercer issu de traité qui aurait sur-
vécu à la disparition du régime de commerce
exclusif et de maisons de troc. Une telle interpr´eta-
tion aurait pour effet de transformer un droit pr´ecis
dont les deux parties ont convenu en un droit non
envisagé, de port´ee générale et ind´efinie.

The importance of trade to the Mi’kmaq was103 L’importance du commerce pour les Mi’kmaq a
recognized in two ways. First, as discussed above, ´eté reconnue de deux façons. Premi`erement,
so long as the Mi’kmaq were bound to an exclu- comme nous l’avons vu pr´ecédemment, tant que
sive covenant of trade with the British, the British les Mi’kmaq ´etaient tenus de commercer unique-
promised to provide the Mi’kmaq with truckhouses ment avec les Britanniques, ces derniers devaient
at which they could trade on favourable terms and mettre `a leur disposition des maisons de troc où ils
obtain the European products they desired. Second, pouvaient commercer `a des conditions favorables
as noted, upon entering into a treaty with the Brit- et se procurer les marchandises europ´eennes qu’ils
ish and acknowledging the sovereignty of the Brit- d´esiraient. Deuxièmement, comme je l’ai signal´e,
ish king, the Mi’kmaq automatically acquired all en signant un trait´e avec les Britanniques et en
rights enjoyed by other British subjects in the reconnaissant la souverainet´e du roi britannique,
region. Although these rights were supplanted by les Mi’kmaq acqu´eraient d’office les droits dont
the exclusive trade and truckhouse regime while it jouissaient les autres sujets britanniques de la
was extant, when this regime came to an end, the r´egion. Même si, pendant qu’il a existé, le r´egime
Mi’kmaq trading interest continued to be protected de commerce exclusif et de maisons de troc a
by the general laws of the province under which prim´e ces droits, lorsqu’il a disparu, le droit des
the Mi’kmaq were free to trade with whomever Mi’kmaq de commercer est demeur´e protégé par
they wished. les lois d’application g´enérale de la province, de

sorte que les Mi’kmaq ´etaient libres de commercer
avec qui ils voulaient.
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I conclude that the trial judge did not err — 104Je conclus que le juge du procès n’a pas commis
indeed was manifestly correct — in his interpreta- d’erreur — et, de fait, qu’il a manifestement eu rai-
tion of the historical record and the limited nature son — en interpr´etant le dossier historique comme
of the treaty right that this suggests. il l’a fait et en concluant au caractère limit´e du

droit accord´e par les trait´es.

(4) The Argument on the Treaty of 1752 (4) L’argument fond´e sur le Trait´e de 1752

The appellant suggests that when the Treaties of 105L’appelant fait valoir que, si on examine les
1760-61 are considered together with the earlier trait´es de 1760 et 1761 en corr´elation avec le Trait´e
Treaty of 1752, the inference arises that the parties de 1752, l’inf´erence qui se dégage est que les par-
understood the trade clause of the later treaties to ties consid´eraient que la clause relative au com-
confer a general trade right on the Mi’kmaq. The merce conf´eraient aux Mi’kmaq un droit g´enéral
Treaty of 1752 stated that “the said Indians shall de commercer. Aux termes du Trait´e de 1752,
have free liberty to bring for Sale to Halifax or any [TRADUCTION] «les dits Sauvages auront un enti`ere
other Settlement within this Province, Skins, feath- Libert´e d’apporter vendre `a Halifax ou dans quel-
ers, fowl, fish or any other thing they shall have to qu’autre Plantation que ce soit dans cette Province,
sell, where they shall have liberty to dispose les Pelletries, Vollailles Poissons, et toute autre
thereof to the best Advantage” (emphasis added). Chose quils auront `a vendre et le tout a tel Avan-
These words, unlike the words of the Treaties of tage quils en pourront tirer» (je souligne). Il est
1760-61, arguably confer a positive right to trade. possible de pr´etendre que ces mots, contrairement
The appellant admits that this broad right, if that is `a ceux utilisés dans les traités de 1760 et 1761,
what it was, was supplanted by the quite different accordent un droit positif de commercer. L’appe-
negative wording of the Treaties of 1760-61. How- lant reconnaˆıt que ce droit g´enéral, si c’est bien ce
ever, he suggests that when the exclusive trade- dont il s’agissait, a ´eté supplant´e par le libellé
truckhouse regime of the Treaties of 1760-61 fell n´egatif et très différent des traités de 1760 et 1761.
into disuse, the more general trade right of the Toutefois, il sugg`ere que la d´esuétude du r´egime de
Treaty of 1752 was revived. The difficulty with commerce exclusif et de maisons de troc ´etabli par
this argument is that the Treaty of 1752 was com- les trait´es de 1760 et 1761 a fait renaı̂tre le droit
pletely displaced by the new Treaties of 1760-61, plus g´enéral de commercer pr´evu par le Trait´e de
which pointedly made no reference to a general 1752. Toutefois, la difficult´e que pose cet argu-
right to trade. Moreover, the different wording of ment est que le Trait´e de 1752 a ´eté entièrement
the two treaties cannot be supposed to have gone remplac´e par les nouveaux traités de 1760 et 1761,
unperceived by the parties. To conclude that the qui, fait significatif, ne font aucune mention d’un
parties would have understood that a general right droit g´enéral de commercer. De plus, on ne peut
to trade would be revived in the event that the supposer que les parties n’ont pas remarqu´e la dif-
exclusive trade and truckhouse regime fell into dis- f´erence de libellé entre les deux traités. La conclu-
use is not supportable on the historical record and sion voulant que les parties auraient consid´eré
is to “exceed what is possible on the language”, to qu’un droit g´enéral de commercer reprendrait effet
paraphrase from Sioui, supra. si le régime de commerce exclusif et de maisons

de troc tombait en d´esuétude n’est pas ´etayée par
la preuve historique et, pour paraphraser Sioui,
précité, revient `a «aller plus loin que ce que permet
le langage utilis´e».

In summary, a review of the wording, the histor- 106En résumé, l’examen du texte des traités, du
ical record, the pre-treaty negotiations between the dossier historique, des n´egociations qui ont pr´e-
British and the Maliseet and Passamaquody, as c´edé les traités entre les Britanniques d’une part et
well as the post-treaty conduct of the British and les Maliseet et les Passamaquody d’autre part,
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the Mi’kmaq, support the trial judge’s conclusion ainsi que de la conduite des Britanniques et des
that the treaty trade clause granted only a limited Mi’kmaq apr`es la signature des traités appuient la
“right to bring” trade goods to truckhouses, a right conclusion du juge du proc`es que la clause du
that ended with the obligation to trade only with trait´e relative au commerce n’accordait qu’un
the British on which it was premised. The trial «droit [limit´e] d’apporter» des marchandises `a
judge’s conclusion that the treaties granted no gen- ´echanger aux maisons de troc, droit qui a cess´e
eral trade right must be confirmed. d’exister en mˆeme temps que l’obligation dont il

découlait, savoir celle de commercer uniquement
avec les Britanniques. La conclusion du juge du
procès selon laquelle les trait´es n’accordaient
aucun droit g´enéral de commercer doit être confir-
mée.

C. Do the Treaties of 1760-61 Grant a Right to C. Les traités de 1760 et 1761 accordent-ils le
Government Trading Outlets? droit à des postes de traite gouvernementaux?

The appellant suggests both in the alternative107 L’appelant soutient, tant à titre subsidiaire que
and in addition, that the trial judge’s decision suppl´etif, qu’il ressort clairement de la d´ecision du
makes it clear that the Treaties of 1760-61 granted juge du proc`es que les traités de 1760 et 1761 ont
a right to truckhouses or licensed traders which accord´e le droit à l’établissement de maisons de
was breached by the government’s failure to pro- troc ou `a la désignation de commer¸cants patent´es
vide such outlets after the 1780s. In the absence of et que le gouvernement n’a pas respect´e ce droit
government outlets and any justification for the puisqu’il a cess´e de fournir de tels m´ecanismes
failure to provide them, the appellant suggests that apr`es les ann´ees 1780. Vu l’absence de postes de
the federal fisheries regulations are inconsistent traite gouvernementaux et de toute justification de
with his right to a Mi’kmaq trade vehicle and l’omission du gouvernement d’en ´etablir, l’appe-
therefore are null and void in their application to lant fait valoir que la r´eglementation f´edérale sur
him and other treaty beneficiaries. This argument les pˆeches est incompatible avec son droit `a un
rests on one aspect of the trial judge’s finding, moyen de commercer en tant que Mi’kmaq et
while ignoring the other. Specifically, it asserts the qu’elle est donc inapplicable `a son égard ainsi
right to truckhouses as an independent freestand- qu’aux autres b´enéficiaires des traités. Cet argu-
ing treaty right, while ignoring the finding that this ment s’appuie sur un aspect de la conclusion du
was a dependent right to bring goods to juge du proc`es tout en faisant abstraction de
truckhouses collateral to the obligation to trade l’autre. Plus pr´ecisément, cet argument revendique
exclusively with the British. It follows from the le droit `a des maisons de troc en tant que droit issu
trial judge’s finding that the “right to bring” goods de trait´e autonome, sans tenir compte de la conclu-
to trade at truckhouses died with the exclusive sion qu’il s’agissait d’un droit — celui d’apporter
trade obligation upon which it was premised, that des marchandises aux maisons de troc — qui ´etait
the treaties did not grant an independent right to tributaire de l’obligation de commercer exclusive-
truckhouses which survived the demise of the ment avec les Britanniques. Compte tenu de la
exclusive trade system. This right therefore cannot conclusion du juge du proc`es que le «droit d’ap-
be relied on in support of an argument of a trade porter» des marchandises aux maisons de troc pour
right in the modern context which would exempt en faire le commerce a cess´e d’exister en mˆeme

temps que l’obligation de commerce exclusif sur
laquelle il reposait, il s’ensuit que les traités n’ont
pas accord´e un droit ind´ependant `a des maisons de
troc qui aurait surv´ecu à la disparition du r´egime
de commerce exclusif. Par conséquent, ce droit ne
peut être invoqu´e au soutien de l’argument voulant
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the appellant from the application of the fisheries qu’il existe, aujourd’hui, un droit de commercer
regulations. qui exempterait l’appelant de l’application de la

réglementation sur les pˆeches.

Even if the appellant surmounted the trial 108Même si l’appelant était en mesure de réfuter la
judge’s finding that the “right to bring” died with conclusion du juge du proc`es que le «droit d’ap-
the exclusive trade obligation upon which it was porter» des marchandises a cess´e d’exister en
premised, he has failed to establish how a breach mˆeme temps que l’obligation de commerce exclu-
of the obligation to provide trading outlets would sif dont il d´ecoulait, il n’a pas établi de quelle
exempt him from the federal fisheries regulations fa¸con le manquement à l’obligation d’établir des
and, specifically, acquit him of illegally catching maisons de troc l’exempte de l’application de la
fish and illegally selling them to a private party. In r´eglementation f´edérale sur les pêches et, plus par-
my opinion, it is difficult to see how a government ticuli`erement, l’innocente des accusations d’avoir
obligation to provide trading outlets could be pris ill´egalement du poisson et de l’avoir vendu
stretched to include a treaty right to fish and a ill´egalement `a un particulier. ̀A mon avis, il est dif-
treaty right to trade the product of such fishing ficile de concevoir que l’obligation du gouverne-
with private individuals. Even a broad conception ment d’´etablir des maisons de troc aurait pu aller
of a right to government trading outlets does not jusqu’`a conférer un droit issu de traité de pêcher et
take us to the quite different proposition of a gen- un droit issu de trait´e de faire le commerce, avec
eral treaty right to take goods from the land and the des particuliers, du poisson pris en application du
sea and sell them to whomever one wishes. premier droit. Mˆeme une interpr´etation large du

droit à des maisons de troc établies par le gouver-
nement ne nous permet pas de conclure `a l’exis-
tence d’un droit g´enéral issu de traité de pr´elever
les fruits de la terre et de la mer et de les vendre `a
n’importe qui.

This brings me to a variation on the appellant’s 109Ce qui m’amène à une variante de l’argument de
argument of a right to trading outlets. When l’appelant concernant l’existence d’un droit `a des
pressed on the exact nature and scope of the trade maisons de troc. Lorsqu’on lui a demand´e de pré-
right asserted, the appellant at times seemed to ciser la nature et la port´ee du droit de commercer
suggest that this did not matter. A finding that the qu’il revendique, l’appelant a sembl´e, par
treaties granted a right to truckhouses or licensed moments, sugg´erer que cet aspect ´etait sans impor-
traders, undefined as it might be in scope and mod- tance. Il a pr´etendu que le fait de conclure que les
ern counterpart, would shift the onus to the gov- trait´es avaient accord´e le droit à un réseau de mai-
ernment to justify its failure to provide such trad- sons de troc ou de commer¸cants patent´es, aussi
ing outlets, he suggested. The absence of any ind´efinis que puissent ˆetre la port´ee de ce droit et
justification would put the government in breach son ´equivalent moderne, obligerait le gouverne-
and preclude it from applying its regulations ment `a justifier son omission d’établir des maisons
against the appellant. de troc. En l’absence de justification, le gouverne-

ment serait en défaut et ne pourrait faire appliquer
sa réglementation contre l’appelant.

The appeal of this argument cannot be denied. It 110On en saurait d´enier l’attrait de cet argument. Il
engages, at a superficial glance, many of the con- implique, `a première vue, plusieurs des pr´eoccupa-
cerns that underlie the principles of interpretation tions qui sous-tendent les principes d’interpr´etation
addressed at the outset of these reasons. The treaty examin´es au début des présents motifs. Les droits
rights of aboriginal peoples should be interpreted issus de trait´es des peuples autochtones doivent
in a generous manner. The honour of the Crown is ˆetre interpr´etés de façon g´enéreuse. L’honneur de
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presumed and must be upheld. Ambiguities must la Couronne est pr´esumé et doit être maintenu.
be resolved in favour of the aboriginal signatories. Toute ambigu¨ıté doit être tranch´ee en faveur des
Yet the argument, in my opinion, cannot succeed. signataires autochtones. Malgr´e tout, cet argument

ne saurait, à mon avis, être retenu.

A claimant seeking to rely on a treaty right to111 La personne qui veut invoquer un droit issu de
defeat a charge of violating Canadian law must trait´e à l’encontre d’une accusation d’avoir contre-
first establish a treaty right that protects, expressly venu `a une règle de droit canadienne doit tout
or by inference, the activities in question, see: d’abord ´etablir l’existence d’un droit issu de trait´e
Sioui, supra, at pp. 1066-67. Only then does the qui prot`ege, express´ement ou par inf´erence, les
onus shift to the government to show that it has activit´es en cause, voir: Sioui, pr´ecité, aux
accommodated the right or that its limitations of pp. 1066 et 1067. Ce n’est qu’ensuite qu’il
the right are justified. incombe au gouvernement d’´etablir qu’il a tenu

compte de ce droit ou que les limites dont il l’a
assorti sont justifi´ees.

To proceed from a right undefined in scope or112 Examiner la question de la justification `a partir
modern counterpart to the question of justification d’un droit dont la port´ee ou l’équivalent moderne
would be to render treaty rights inchoate and the ne sont pas d´efinis aurait pour effet de rendre vir-
justification of limitations impossible. How can tuels les droits issus de trait´es et de rendre impossi-
one meaningfully discuss accommodation or justi- ble la justification des limites dont ils sont assortis.
fication of a right unless one has some idea of the Comment peut-on analyser utilement la question
core of that right and its modern scope? How is the de la prise en compte d’un droit ou de la justifica-
government, in the absence of such definition, to tion de ses limites sans avoir une id´ee de l’essence
know how far it may justifiably trench on the right de ce droit et de sa port´ee actuelle? En l’absence
in the collective interest of Canadians? How are d’une telle d´efinition, comment le gouvernement
courts to judge whether the government that peut-il savoir dans quelle mesure il est justifié de
attempts to do so has drawn the line at the right porter atteinte au droit dans l’int´erêt collectif des
point? Referring to the “right” in the generalized Canadiens? Comment les tribunaux peuvent-ils
abstraction risks both circumventing the parties’ d´eterminer si le gouvernement qui tente de le faire
common intention at the time the treaty was a trac´e la ligne au bon endroit? Renvoyer au
signed, and functioning illegitimately to create, in «droit» dans l’abstrait comporte le risque d’aller `a
effect, an unintended right of broad and undefined l’encontre de l’intention commune des parties au
scope. moment de la signature du traité et de créer de

manière illégitime un droit non envisag´e, de port´ee
générale et ind´efinie.

Instead of positing an undefined right and then113 Dans toute action reprochant un manquement `a
requiring justification, a claim for breach of a un droit issu de trait´e, il faut non pas invoquer un
treaty right should begin by defining the core of droit ind´efini et exiger la justification de toute
that right and seeking its modern counterpart. Then atteinte `a ce droit, mais plutôt d´efinir l’essence de
the question of whether the law at issue derogates ce droit en recherchant son ´equivalent moderne.
from that right can be explored, and any justifica- Ensuite, il est possible d’examiner utilement la
tion for such derogation examined, in a meaning- question de savoir si la r`egle de droit en cause
ful way. porte atteinte `a ce droit et si cette atteinte est justi-

fiée.

 Based on the wording of the treaties and an114 À partir du texte des traités et après une analyse
extensive review of the historical evidence, the approfondie de la preuve historique, le juge du
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trial judge concluded that the only trade right con- proc`es a conclu que le seul droit de commercer
ferred by the treaties was a “right to bring” goods conf´eré par les trait´es était le «droit d’apporter»
to truckhouses that terminated with the demise of des marchandises aux maisons de troc, qui a pris
the exclusive trading and truckhouse regime. This fin avec la disparition du r´egime de commerce
led to the conclusion that no Crown breach was exclusif et de maisons de troc. Cette constatation a
established and therefore no accommodation or men´e à la conclusion qu’aucun manquement par la
justification required. The record amply supports Couronne n’avait ´eté établi et, par cons´equent,
this conclusion, and the trial judge made no error qu’aucune prise en compte ou justification n’´etait
of legal principle. I see no basis upon which this n´ecessaire. Le dossier étaye amplement cette con-
Court can interfere. clusion, et le juge du procès n’a commis aucune

erreur de droit. Je ne vois aucun motif justifiant
notre Cour d’intervenir.

VI. Justification VI. Justification

Having concluded that the Treaties of 1760-61 115Comme j’ai conclu que les traités de 1760 et
confer no general trade right, I need not consider 1761 ne conf`erent aucun droit g´enéral de commer-
the arguments specifically relating to justification. cer, il est inutile d’examiner les arguments portant

précisément sur la question de la justification.

VII. Conclusion VII. Conclusion

There is no existing right to trade in the Treaties 116Les traités de 1760 et 1761 ne comportent aucun
of 1760-61 that exempts the appellant from the droit existant de commercer qui exempte l’appe-
federal fisheries regulations. It follows that I would lant de l’application de la r´eglementation f´edérale
dismiss the appeal. sur les pˆeches. En conséquence, je rejetterais le

pourvoi.

Appeal allowed, GONTHIER and MCLACHLIN JJ. Pourvoi accueilli, les juges GONTHIER et
dissenting. MCLACHLIN sont dissidents.

Solicitor for the appellant: Bruce H. Wildsmith, Procureur de l’appelant: Bruce H. Wildsmith,
Barss Corner, Nova Scotia. Barss Corner, Nouvelle-Écosse.
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eral of Canada, Halifax. Canada, Halifax.
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Her Majesty The Queen Appellant Sa Majesté la Reine Appelante

v. c.

John Sundown Respondent John Sundown Intimé

and et

The Attorney General of Quebec, the Le procureur général du Québec, le
Attorney General of Manitoba and the procureur général du Manitoba et le
Attorney General for Alberta Interveners procureur général de l’Alberta Intervenants

INDEXED AS: R. v. SUNDOWN RÉPERTORIÉ: R. c. SUNDOWN

File No.: 26161. No du greffe: 26161.

1998: November 3; 1999: March 25. 1998: 3 novembre; 1999: 25 mars.

Present: Lamer C.J. and L’Heureux-Dub´e, Cory, Pr´esents: Le juge en chef Lamer et les juges L’Heureux-
McLachlin, Iacobucci, Bastarache and Binnie JJ. Dub´e, Cory, McLachlin, Iacobucci, Bastarache et

Binnie.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE LA
SASKATCHEWAN SASKATCHEWAN

Indians — Treaty rights — Right to hunt and fish — Indiens — Droits issus de traités — Droit de chasse et
Treaty Indian constructing log cabin in provincial park de pêche — Construction d’une cabane en rondins dans
— Park regulations prohibiting construction of dwelling un parc provincial par un Indien visé par un traité —
on park land without permission — Whether cabin rea- Dispositions réglementaires interdisant la construction
sonably incidental to hunting and fishing rights — If so, sans permission de toute habitation dans les parcs — La
whether regulations infringe upon hunting rights — cabane est-elle raisonnablement accessoire aux droits
Parks Regulations, 1991, R.R.S. c. P-1.1, Reg. 6, de chasse et de pêche? — Dans l’affirmative, les dispo-
s. 41(2)(j) — Treaty No. 6 — Natural Resources Trans- sitions réglementaires portent-elles atteinte aux droits
fer Agreement, para. 12 — Indian Act, R.S.C., 1985, c. de chasse? — Parks Regulations, 1991, R.R.S. ch. P-1.1,
I-5, s. 88. Reg. 6, art. 41(2)j) — Traité no 6 — Convention sur le

transfert des ressources naturelles, par. 12 — Loi sur les
Indiens, L.R.C. (1985), ch. I-5, art. 88.

The respondent, a member of a Cree First Nation that L’intim´e, qui est membre d’une première nation crie
is a party to Treaty 6, cut down some trees in a provin- ayant adh´eré au Traité no 6, a abattu quelques arbres
cial park and used them to build a log cabin. The pro- dans un parc provincial et les a utilis´es pour construire
vincial Parks Regulations prohibit the construction of a une cabane en rondins. Aux termes du r`eglement pro-
temporary or permanent dwelling on park land without vincial sur les parcs, il est interdit de construire sans
permission. Pursuant to the provisions of Treaty 6, the permission toute habitation temporaire ou permanente
respondent is entitled to hunt for food on land that is dans les parcs. En vertu des dispositions du Trait´e no 6,
occupied by the provincial Crown, including the provin- l’intim´e a le droit de chasser pour se nourrir sur les
cial park. He testified that he needed the cabin while terres occup´ees par Sa Majest´e du chef de la province,
hunting, both for shelter and as a place to smoke fish notamment le parc provincial en question. Il a t´emoigné
and meat and to skin pelts. Evidence was presented at avoir besoin de la cabane lorsqu’il chasse, tant pour
trial of a long-standing band practice to conduct “expe- s’abriter que pour y fumer le poisson et le gibier et pour
ditionary” hunts in the area now included within the d´epouiller les animaux `a fourrure. Au procès, on a pr´e-
park. In order to carry out these hunts shelters were built sent´e des ´eléments de preuve indiquant que la bande a
at the hunting sites. The shelters were originally moss- depuis longtemps pour pratique de mener des «exp´edi-

19
99

 C
an

LI
I 6

73
 (

S
C

C
)



394 [1999] 1 S.C.R.R. v. SUNDOWN 

covered lean-tos, and later tents and log cabins. In 1930, tions de chasse» dans le secteur faisant maintenant par-
the Natural Resources Transfer Agreement between the tie du parc. À cette fin, des abris ont ´eté construits dans
province of Saskatchewan and the federal government les territoires de chasse. Il s’agissait au départ d’abris en
modified Treaty 6 by extinguishing the treaty right to appentis recouverts de mousse qui ont par la suite ´eté
hunt commercially but expanding the geographical areas remplac´es par des tentes et des cabanes en rondins. En
in which Indians have the treaty right to hunt for food. 1930, la Convention sur le transfert des ressources natu-
The respondent was convicted of building a permanent relles conclue par la province de la Saskatchewan et le
dwelling on park land without permission. The sum- gouvernement f´edéral a modifié le Traité no 6, d’une
mary conviction appeal court quashed the conviction, part en ´eteignant le droit issu de traité de chasser à des
and the Court of Appeal affirmed that decision. fins commerciales, d’autre part en ´elargissant les terri-

toires où les Indiens ont le droit — issu de traité — de
chasser pour se nourrir. L’intim´e a été déclaré coupable
d’avoir construit sans permission une habitation perma-
nente dans un parc. La cour d’appel des poursuites som-
maires a annulé la déclaration de culpabilit´e, décision
qui a été confirmée par la Cour d’appel.

Held: The appeal should be dismissed. Arrêt: Le pourvoi est rejet´e.

A hunting cabin is reasonably incidental to this First Une cabane de chasse est raisonnablement accessoire
Nation’s right to hunt in their traditional expeditionary au droit de la premi`ere nation en cause de s’adonner `a
style. This method of hunting is not only traditional but ses exp´editions de chasse traditionnelles. Cette m´ethode
appropriate and shelter is an important component of it. de chasse est non seulement traditionnelle mais ´egale-
A reasonable person apprised of the traditional expedi- ment appropri´ee, et l’utilisation d’un abri en est un ´elé-
tionary method of hunting would conclude that for this ment important. Une personne raisonnable et bien infor-
First Nation the treaty right to hunt encompasses the m´ee de la méthode des expéditions de chasse
right to build shelters as a reasonable incident to that traditionnelles conclurait que, dans le cas de la premi`ere
right. The small log cabin is an appropriate shelter for nation concern´ee, le droit de chasse issu du trait´e
expeditionary hunting in today’s society. emporte, en tant qu’accessoire raisonnable, le droit de

construire des abris. La petite cabane en rondins est un
abri appropri´e pour les expéditions de chasse dans la
société d’aujourd’hui.

By building a permanent structure such as a log En construisant une structure permanente telle une
cabin, the respondent was not asserting a proprietary cabane en rondins, l’intim´e ne faisait pas valoir un droit
interest in park land. Treaty rights, like aboriginal rights, de propri´eté sur les terres du parc. Tout comme les droits
must not be interpreted as if they were common law ancestraux, les droits issus de trait´es ne doivent pas ˆetre
property rights. Any interest in the hunting cabin is a interpr´etés comme s’il s’agissait de droits de propri´eté
collective right that is derived from the treaty and the de common law. Tout droit sur la cabane de chasse est
traditional expeditionary method of hunting; it belongs un droit collectif d´ecoulant du traité et de la m´ethode de
to the band as a whole, not to the respondent or any chasse utilis´ee, en l’occurrence celle des exp´editions de
individual band member. Furthermore, there are limita- chasse. Ce droit appartient `a l’ensemble de la bande et
tions on permanency implicit within the right itself. non `a l’intimé ou à quelque autre membre particulier de
First, provincial legislation that relates to conservation la bande. En outre, le droit lui-mˆeme est assorti de res-
and that passes the justificatory standard set out in Spar-trictions implicites pour ce qui est du caract`ere perma-
row could validly restrict the building of hunting cabins. nent de la cabane. Premi`erement, une mesure l´egislative
Second, there must be compatibility between the provinciale en mati`ere de conservation qui respecterait
Crown’s use of the land and the treaty right claimed. la norme de justification ´enoncée dans Sparrow pourrait
The third limitation on the treaty right to hunt is found validement restreindre la construction de cabanes de
in the term of the treaty that restricts the right to hunt to chasse. Deuxi`emement, il doit y avoir compatibilit´e
lands not “required or taken up for settlement”. Neither entre l’utilisation que fait Sa Majest´e des terres en cause
the second nor the third limitation applies here. In light et le droit issu de trait´e revendiqu´e. La troisième limite
of the Crown’s concession that the regulations at issue au droit de chasse issu de trait´e réside dans la clause qui
are not related to conservation, the issue of whether they restreint l’exercice du droit de chasse aux terrains non
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can be justified under the Sparrow test should not be «requis ou pris pour des fins d’´etablissement». Ni la
considered in this appeal. deuxi`eme ni la troisi`eme de ces limites ne s’appliquent

en l’espèce. ́Etant donn´e que le minist`ere public a con-
cédé que les dispositions réglementaires en litige n’ont
pas trait à la conservation, la question de savoir si elles
peuvent ˆetre justifiées selon le crit`ere établi dans l’arrˆet
Sparrow n’a pas à être examin´ee dans le pr´esent pour-
voi.

Under s. 88 of the Indian Act, all provincial laws of Aux termes de l’art. 88 de la Loi sur les Indiens,
general application apply to Indians subject to “the toutes les lois provinciales d’application g´enérale s’ap-
terms of any treaty”. Since the regulations in issue pliquent aux Indiens sous r´eserve des «dispositions de
would conflict with Treaty 6, which permits the respon- quelque trait´e». Étant donné que les dispositions r´egle-
dent to build a cabin as an activity reasonably incidental mentaires en litige seraient incompatibles avec le Trait´e
to his right to hunt, they are inapplicable to him under no 6, qui permet `a l’intimé de construire une cabane
s. 88. puisqu’il s’agit d’une activité raisonnablement acces-

soire à son droit de chasse, elles sont inapplicables `a son
égard sous l’effet de l’art. 88.
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APPEAL from a judgment of the Saskatchewan POURVOI contre un arrˆet de la Cour d’appel de
Court of Appeal, [1997] 4 C.N.L.R. 241, [1997] 8 la Saskatchewan, [1997] 4 C.N.L.R. 241, [1997] 8
W.W.R. 379, 158 Sask. R. 53, 153 W.A.C. 53, 117 W.W.R. 379, 158 Sask. R. 53, 153 W.A.C. 53, 117
C.C.C. (3d) 140, [1997] S.J. No. 377 (QL), dis- C.C.C. (3d) 140, [1997] S.J. No. 377 (QL), qui a
missing the Crown’s appeal from a decision of the rejet´e l’appel formé par le minist`ere public contre
Court of Queen’s Bench, [1995] 3 C.N.L.R. 152, une d´ecision de la Cour du Banc de la Reine,
[1995] 7 W.W.R. 289, 133 Sask. R. 3, [1995] S.J. [1995] 3 C.N.L.R. 152, [1995] 7 W.W.R. 289, 133
No. 303 (QL), quashing the respondent’s convic- Sask. R. 3, [1995] S.J. No. 303 (QL), qui avait
tion in Provincial Court, [1994] 2 C.N.L.R. 174, annul´e la déclaration de culpabilit´e de l’intimé pro-
[1993] S.J. No. 702 (QL), for building a permanent nonc´ee par la Cour provinciale, [1994] 2 C.N.L.R.
dwelling on park land. Appeal dismissed. 174, [1993] S.J. No. 702 (QL), pour construction

d’une habitation permanente dans un parc. Pourvoi
rejeté.

P. Mitch McAdam, for the appellant. P. Mitch McAdam, pour l’appelante.

James D. Jodouin and Gary L. Bainbridge, for James D. Jodouin et Gary L. Bainbridge, pour
the respondent. l’intim é.

René Morin, for the intervener the Attorney René Morin, pour l’intervenant le procureur
General of Quebec. général du Qu´ebec.

Deborah L. Carlson, for the intervener the Deborah L. Carlson, pour l’intervenant le pro-
Attorney General of Manitoba. cureur général du Manitoba.

Robert J. Normey, for the intervener the Attor- Robert J. Normey, pour l’intervenant le procu-
ney General for Alberta. reur général de l’Alberta.

The judgment of the Court was delivered by Version fran¸caise du jugement de la Cour rendu
par 

CORY J. — Like his ancestors John Sundown, a1 LE JUGE CORY — À l’instar de ses ancˆetres,
Cree Indian and a member of the Joseph Bighead John Sundown, Indien cri membre de la premi`ere
First Nation, hunted and fished in Meadow Lake nation de Joseph Bighead, pratique la chasse et la
Provincial Park. In order to carry out these activi- pˆeche dans le parc provincial Meadow Lake. À
ties he constructed a log cabin in the Park. This act cette fin, il y a construit une cabane en rondins,
breached the Park Regulations. On this appeal it contrevenant ainsi au r`eglement sur les parcs. Dans
must be determined whether the cabin is reasona- le pr´esent pourvoi, il faut décider si la cabane est
bly incidental to the hunting and fishing rights of raisonnablement accessoire aux droits de chasse et
this First Nation. If it is, do the Park Regulations de pˆeche de cette première nation. Dans l’affirma-
infringe upon the hunting rights of this First tive, il faut ensuite d´ecider si le règlement sur les
Nation set out in Treaty No. 6 and modified by the parcs porte atteinte aux droits de chasse accord´es à
Natural Resources Transfer Agreement (NRTA)? cette premi`ere nation par le Trait´e no 6, compte

tenu des modifications apport´ees par la Convention
sur le transfert des ressources naturelles (la «Con-
vention»).
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[1999] 1 R.C.S. 397R. c. SUNDOWN Le juge Cory

I. Factual Background I. Le contexte factuel

A. The Respondent A. L’intimé

The respondent, John Sundown, is a Cree Indian 2L’intim é John Sundown est un Indien cri qui
and a member of the Joseph Bighead First Nation, appartient `a la première nation de Joseph Bighead,
which is a party to Treaty No. 6 by adhesion. In laquelle a adh´eré au Traité no 6. En 1992,
1992, Mr. Sundown cut down some 25 mature M. Sundown a abattu, dans le parc provincial
white spruce trees in Meadow Lake Provincial Meadow Lake, quelque 25 ´epinettes blanches
Park and used them to build a one-storey log matures dont il s’est servi pour construire une
cabin, approximately 30 feet by 40 feet. The Parks cabane de plain-pied en rondins d’environ 30 pieds
Regulations, 1991, R.R.S. c. P-1.1, Reg. 6, prohibit sur 40 pieds. Le r`eglement en cause, The Parks
both the construction of a temporary or permanentRegulations, 1991, R.R.S. ch. P-1.1, Reg. 6, inter-
dwelling on park land without permission dit de construire sans permission toute habitation
(s. 41(2)(j)) and the taking or damaging of trees temporaire ou permanente dans les parcs (al.
without consent (s. 59(a)). 41(2)j)) et d’enlever ou d’endommager des arbres

sans le consentement du ministre (art. 59a)).

Pursuant to the provisions of Treaty No. 6, 3En vertu des dispositions du Trait´e no 6,
Mr. Sundown is entitled to hunt for food on land M. Sundown a le droit de chasser pour se nourrir
that is occupied by the provincial Crown, includ- sur les terres occup´ees par Sa Majesté du chef de la
ing Meadow Lake Provincial Park. He testified province, notamment le parc provincial Meadow
that he needed the cabin while hunting, both for Lake. Il a t´emoigné avoir besoin de la cabane lors-
shelter and as a place to smoke fish and meat and qu’il chasse, tant pour s’y abriter que pour y fumer
to skin pelts. At trial, evidence was presented of a le poisson et le gibier et pour d´epouiller les ani-
long-standing Band practice to conduct “expedi- maux `a fourrure. Au procès, on a pr´esenté des ´elé-
tion hunts” in the area now included within the ments de preuve indiquant que la bande a depuis
Park. In order to carry out these hunts shelters longtemps pour pratique de mener des «exp´edi-
were built at the hunting sites. The shelters were tions de chasse» dans le secteur faisant maintenant
originally lean-tos covered with moss. Later they partie du parc. À cette fin, des abris ont ´eté cons-
were tents and log cabins. truits dans les territoires de chasse. Au d´epart, il

s’agissait d’abris en appentis recouverts de
mousse. Par la suite, ces abris ont ´eté remplac´es
par des tentes et des cabanes en rondins.

B. The History of Treaty No. 6 B. L’historique du Traité no 6

Treaty No. 6 reads in part as follows: 4Le Traité no 6 prévoit notamment ce qui suit:

Her Majesty further agrees with Her said Indians that Sa Majest´e, en outre, convient avec les dits Sauvages
they, the said Indians, shall have right to pursue their qu’ils auront le droit de se livrer `a leurs occupations
avocations of hunting and fishing throughout the tract ordinaires de la chasse et de la pˆeche dans l’étendue de
surrendered as hereinbefore described, subject to such pays c´edée, tel que ci-dessus décrite, sujets à tels r`egle-
regulations as may from time to time be made by Her ments qui pourront ˆetre faits de temps à autre par son
Government of Her Dominion of Canada, and saving gouvernement de la Puissance du Canada, et sauf et
and excepting such tracts as may from time to time be except´e tels terrains qui de temps `a autre pourront ˆetre
required or taken up for settlement, mining, lumbering requis ou pris pour des fins d’´etablissement, de mine, de
or other purposes by Her said Government of the commerce de bois ou autres par son dit gouvernement
Dominion of Canada, or by any of the subjects thereof de la Puissance du Canada, ou par aucun de ses sujets y
duly authorized therefor by the said Government. demeurant, et qui seront dˆument autoris´es à cet effet par

le dit gouvernement;
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398 [1999] 1 S.C.R.R. v. SUNDOWN Cory J.

Treaty No. 6 is one of 11 numbered treaties con-5 Le Traité no 6 est l’un des 11 traités num´erotés
cluded between the federal government and vari- qui ont ´eté conclus par le gouvernement f´edéral et
ous First Nations between 1871 and 1923. They diverses premi`eres nations entre 1871 et 1923. Ils
were negotiated with the aim of facilitating Euro- ont ´eté négociés dans le but de faciliter la colonisa-
pean settlement of western Canada. Treaty No. 6, tion de l’Ouest canadien par les Europ´eens. Le
also known as the Treaties at Forts Carlton and Trait´e no 6, aussi appel´e Traités des forts Carlton et
Pitt, was signed in 1876 and covered an expanse of Pitt, a ´eté signé en 1876 et visait un territoire de
120,000 square miles. The area ceded covered 120 000 milles carr´es. Le territoire c´edé correspon-
much of central Alberta and Saskatchewan. In dait `a une grande partie du centre de l’Alberta et de
exchange for the land, the federal government pro- la Saskatchewan. En ´echange de ce territoire, le
vided or made a commitment to provide the bands gouvernement f´edéral s’est engag´e à établir des
with reserves, schools, annuities, farm equipment, r´eserves et des ´ecoles, `a verser des rentes, `a fournir
ammunition, and assistance in times of famine or des instruments aratoires et du mat´eriel agricole,
pestilence. Hunting, fishing and trapping rights des munitions et de l’aide en cas de famine ou de
were also secured to the Indians. Indeed, it is clear peste. Des droits de chasse, de pˆeche et de pi´e-
from the record of the negotiations that the guaran- geage ´etaient aussi garantis aux Indiens. De fait, il
tee of these rights was essential for the First ressort clairement du compte rendu des n´egocia-
Nations in their acceptance of the treaty. In Thetions que la garantie de ces droits était une condi-
Treaties of Canada with the Indians of Manitoba tion essentielle de l’acceptation du traité par les
and the North-West Territories (1991 (reprint)), premi`eres nations. Dans son ouvrage The Treaties
Alexander Morris, the Lieutenant Governor in of Canada with the Indians of Manitoba and the
charge of the negotiations, recorded the followingNorth-West Territories (1991 (réimpression)),
exchange. The Chiefs stated, “We want to be at lib- Alexander Morris, lieutenant-gouverneur respon-
erty to hunt on any place as usual” (p. 215). sable des n´egociations, a consigné les propos qui
Mr. Morris responded as follows (at p. 218): suivent. Les chefs ont dit: [TRADUCTION] «Nous

voulons êtres libres de chasser n’importe o`u
comme de coutume» (p. 215). Monsieur Morris a
répondu ce qui suit (à la p. 218):

You want to be at liberty to hunt as before. I told you [TRADUCTION] Vous voulez ˆetre libres de chasser
we did not want to take that means of living from you, comme auparavant. Je vous ai dit que nous ne voulons
you have it the same as before, only this, if a man, pas vous priver de ce moyen de subsistance; rien n’est
whether Indian or Half-breed, had a good field of grain, chang´e sauf que, si un homme, qu’il soit Indien ou
you would not destroy it with your hunt. [Emphasis m´etis, poss`ede un bon champ de grain, il vous faudra
added.] prendre garde de le ravager en chassant. [Je souligne.]

It is clear from the history of the negotiations6 Il ressort clairement de l’historique des n´egocia-
between Alexander Morris and the First Nations tions entre Alexander Morris et les premi`eres
who signed Treaty No. 6 that the government nations signataires du Trait´e no 6 que le gouverne-
intended to preserve the traditional Indian way of ment entendait pr´eserver le mode de vie tradition-
life. Hunting and fishing were of fundamental nel des autochtones. La chasse et la pêche avaient
importance to that way of life. This was recog- une importance fondamentale dans ce mode de vie,
nized in the treaty negotiations and in the treaties fait qui a ´eté reconnu dans les négociations et les
themselves. At p. 193 of The Treaties of Canada traités eux-mˆemes. ̀A la page 193 de The Treaties
with the Indians, supra, Morris writes: of Canada with the Indians, op. cit., Morris écrit

ceci:

I then asked the Bear to tell the other two absent [TRADUCTION] J’ai demandé ensuite à Bear de dire
Chiefs, Short Tail and Sagamat, what had been done; aux deux autres chefs absents, Short Tail et Sagamat, ce
that I had written him and them a letter, and sent it by qui avait ´eté fait, que je lui avais ´ecrit une lettre ainsi
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[1999] 1 R.C.S. 399R. c. SUNDOWN Le juge Cory

Sweet Grass, and that next year they could join the qu’`a eux et l’avais fait remettre par Sweet Grass, et
treaty; with regard to the buffalo, the North-West Coun- qu’ils pourraient souscrire au trait´e l’an prochain; quant
cil were considering the question, and I again explained au bison, le Conseil du Nord-Ouest ´etudiait la question;
that we would not interfere with the Indian’s daily life j’ai `a nouveau expliqu´e que nous ne nous ing´ererions
except to assist them in farming. [Emphasis added.] pas dans la vie quotidienne des Indiens, sauf pour les

aider à cultiver la terre. [Je souligne.]

The Joseph Bighead First Nation adhered to 7La première nation de Joseph Bighead a adh´eré
Treaty No. 6 in 1913. au Traité no 6 en 1913.

In 1930, Treaty No. 6 was modified by the 8En 1930, le Trait´e no 6 a été modifié par la Con-
NRTA, entered into by the province of Saskatche- vention conclue par la province de la Saskatche-
wan and the federal government. Pursuant to s. 1 wan et le gouvernement f´edéral. Il ressort claire-
of the Constitution Act, 1930, R.S.C., 1985, App. ment de l’article premier de la Loi
II, No. 26, it is clear that the NRTA has constitu- constitutionnelle de 1930, L.R.C. (1985), app. II,
tional status. Paragraph 12 of the NRTA reads as no 26, que la Convention est un texte constitution-
follows: nel. Le paragraphe 12 de la Convention est ainsi

rédigé:

12. In order to secure to the Indians of the Province 12. Pour assurer aux Indiens de la province la conti-
the continuance of the supply of game and fish for their nuation de l’approvisionnement de gibier et de poisson
support and subsistence, Canada agrees that the laws destin´es à leurs support et subsistance, le Canada con-
respecting game in force in the Province from time to sent `a ce que les lois relatives au gibier et qui sont en
time shall apply to the Indians within the boundaries vigueur de temps `a autre dans la province, s’appliquent
thereof, provided, however, that the said Indians shall aux Indiens dans les limites de la province; toutefois,
have the right, which the Province hereby assures to lesdits Indiens auront le droit que la province leur assure
them, of hunting, trapping and fishing game and fish for par les pr´esentes de chasser et de prendre le gibier au
food at all seasons of the year on all unoccupied Crown pi`ege et de pêcher le poisson, pour se nourrir en toute
lands and on any other lands to which the said Indians saison de l’ann´ee sur toutes les terres inoccup´ees de la
may have a right of access. Couronne et sur toutes les autres terres auxquelles les-

dits Indiens peuvent avoir un droit d’acc`es.

In R. v. Horseman, [1990] 1 S.C.R. 901, it was Dans R. c. Horseman, [1990] 1 R.C.S. 901, il a ´eté
held that para. 12 of the Alberta NRTA modified jug´e que le par. 12 de la Convention de l’Alberta
Treaty No. 8 in two ways. It extinguished the avait modifi´e le Traité no 8 de deux façons. D’une
treaty right to hunt commercially but expanded the part, il a ´eteint le droit issu de trait´e de chasser `a
geographical areas in which Indians have the treaty des fins commerciales, mais, d’autre part, il a
right to hunt for food. At p. 933, per Cory J.: ´elargi les territoires où les Indiens ont le droit —

issu de traité — de chasser pour se nourrir. À la
page 933, le juge Cory a dit ceci:

Although the [Natural Resources Transfer] Agreement Quoique la Convention [sur le transfert des ressources
did take away the right to hunt commercially, the nature naturelles] ait bel et bien supprim´e le droit de faire de la
of the right to hunt for food was substantially enlarged. chasse commerciale, le droit de chasser pour se nourrir a
The geographical areas in which the Indian people could ´eté sensiblement élargi. Les territoires sur lesquels pou-
hunt was widely extended. Further, the means employed vaient chasser les Indiens ont ´eté consid´erablement
by them in hunting for their food was placed beyond the agrandis. En outre, les moyens employ´es par eux aux
reach of provincial governments. For example, they fins de la chasse pour se nourrir ont ´eté soustraits à la
may hunt deer with night lights and with dogs, methods comp´etence des gouvernements provinciaux. Il est, par
which are or may be prohibited for others. Nor are the exemple, permis aux Indiens de chasser le chevreuil en

se servant d’un faisceau lumineux et de chiens,
méthodes qui sont ou peuvent être défendues aux autres.
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400 [1999] 1 S.C.R.R. v. SUNDOWN Cory J.

Indians subject to seasonal limitations as are all other Les Indiens ne sont pas non plus soumis aux restrictions
hunters. saisonni`eres que se voient imposer tous les autres chas-

seurs.

C. The Meadow Lake Provincial Park C. Le parc provincial Meadow Lake

Meadow Lake Provincial Park is considered a9 Le parc provincial Meadow Lake est consid´eré
“natural environment park”. Recreational activities comme un [TRADUCTION] «parc de conservation du
pursued within the park are intended to conform milieu naturel». Les activit´es récréatives exerc´ees
with the natural landscape of the park: The Parksdans le parc doivent respecter le paysage naturel:
Act, S.S. 1986, c. P-1.1, s. 4(4). The Park containsThe Parks Act, S.S. 1986, ch. P-1.1, par. 4(4). Le
many lakes, including Mistohay Lake on which the parc contient plusieurs lacs, y compris le lac Mis-
respondent built the cabin, large tracts of forest tohay, o`u l’intimé a construit sa cabane, ainsi que
and several roads including Provincial Highway de vastes ´etendues bois´ees et plusieurs chemins,
224. There is a cottage subdivision of 200 to 300 notamment la route provinciale 224. On y trouve
cottages. There are as well approximately 15 cot- un lotissement comprenant de 200 `a 300 chalets.
tages located outside the subdivision. Some com- De plus, environ 15 autres chalets ont ´eté cons-
mercial activities are found within its boundaries. truits `a l’extérieur de ce lotissement. Certaines
They include gas wells, pipeline clearings and a activit´es commerciales sont aussi exercées dans les
lodge offering accommodation. Finally, there are limites du parc. On y trouve entre autres des puits
services to accommodate the park users, including de gaz, des couloirs de pipeline et un hˆotel à pavil-
lakeside fuel pumps, picnic and campground areas, lons. Finalement, les utilisateurs du parc ont acc`es
landfill sites, boat launches and toilet facilities. `a des services tels que des pompes à essence au
This is a large park. Non-aboriginal persons can bord de l’eau, des terrains de pique-nique et de
hunt in the park during the appropriate season. camping, des lieux d’enfouissement, des rampes
Aboriginal hunters can, as well, exercise their pour la mise `a l’eau des embarcations et des toi-
treaty hunting rights within the confines of the lettes. C’est un grand parc. Les non-autochtones
park. In short, Meadow Lake Provincial Park is peuvent y chasser pendant la p´eriode prévue. Les
not, as the respondent correctly points out, virgin chasseurs autochtones peuvent ´egalement exercer
forest. leurs droits de chasse issus du trait´e dans les

limites du parc. Bref, comme le souligne avec rai-
son l’intimé, le parc provincial Meadow Lake n’est
pas une forˆet vierge.

D. The Hunting Methods of the Joseph Bighead D. Les méthodes de chasse de la première nation
First Nation de Joseph Bighead

It is uncontested that the respondent,10 Il n’est pas contest´e que l’intimé M. Sundown
Mr. Sundown, had the right to hunt in Meadow avait le droit de chasser dans le parc provincial
Lake Provincial Park, as this Park is a “lan[d] to Meadow Lake, car ce parc fait partie des «terres
which the said India[n] may have a right of auxquelles [ledit] Indie[n] peu[t] avoir un droit
access”. In this regard R. v. Sutherland, [1980] 2 d’acc`es». ̀A cet égard le par. 13 de la Convention
S.C.R. 451, considered the interpretation of para. du Manitoba, qui est identique au par. 12 de la
13 of Manitoba’s NRTA. That paragraph is identi- Convention de la Saskatchewan — la disposition
cal to para. 12 of the Saskatchewan NRTA, the pertinente dans le pr´esent pourvoi — a ´eté inter-
provision pertinent to this case. At p. 460, Dickson pr´eté dans R. c. Sutherland, [1980] 2 R.C.S. 451. À
J. (as he then was) writing for the Court stated: la page 460, le juge Dickson (plus tard Juge en

chef du Canada) a dit ceci, au nom de la Cour:
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[1999] 1 R.C.S. 401R. c. SUNDOWN Le juge Cory

The Indians’ right to hunt for food under para. 13 is par- Le droit des Indiens de chasser pour se nourrir aux
amount and overrides provincial game laws regulating termes de la clause 13 est pr´epondérant et surpasse les
hunting and fishing. The Province may deny access for lois provinciales sur la protection de la faune, qui r´egis-
hunting to Indians and non-Indians alike but if, as in the sent la chasse et la pˆeche. La province peut refuser le
case at bar, limited hunting is allowed, then under para. droit d’acc`es pour chasser à la fois aux Indiens et aux
13, non-dangerous . . . hunting for food is permitted to non-Indiens, mais si, comme en l’esp`ece, une chasse
the Indians, regardless of provincial curbs on season, limit´ee est permise, alors, aux termes de la clause 13, il
method or limit. [Emphasis added; citation omitted.] est permis aux Indiens de chasser pour se nourrir,

pourvu qu’ils le fassent d’une mani`ere non dangereuse
[. . .], indépendamment des restrictions provinciales
relatives aux saisons, aux méthodes ou à la limite de
prise. [Je souligne; r´eférence omise.]

Evidence was adduced at trial which described 11Des éléments de preuve relatifs aux m´ethodes
the traditional methods of hunting of the Joseph traditionnelles de chasse de la premi`ere nation de
Bighead First Nation. This evidence was uncontro- Joseph Bighead ont ´eté produits au proc`es. Cette
verted and appears to have been accepted by the preuve n’a pas ´eté contredite et semble avoir ´eté
trial judge. It is clear that the traditional method of accept´ee par le juge. De toute évidence, la m´ethode
hunting of the Joseph Bighead First Nation is traditionnelle de chasse de la premi`ere nation de
“expeditionary”, a hub-and-spoke style of hunting Joseph Bighead est l’«exp´edition de chasse», soit
in which hunters set up a base camp for some l’´etablissement d’un camp de base à partir duquel
extended period of time ranging from overnight to le groupe de chasseurs rayonne pendant une cer-
two weeks. Each day they move out from that spot taine p´eriode, qui va d’une nuit `a deux semaines.
to hunt. They then return to the base camp to Les chasseurs partent chaque jour de ce camp et y
smoke fish or game and to prepare hides. Origi- reviennent, apr`es la chasse, pour fumer le poisson
nally these shelters were moss-covered lean-tos ou le gibier, ou pour pr´eparer les peaux. Les abris
and later tents and log cabins. en appentis recouverts de mousse qu’ils utilisaient

à l’origine ont plus tard ´eté remplacés par des
tentes et des cabanes en rondins.

E. The Charges E. Les accusations

Mr. Sundown was charged with violating the 12Monsieur Sundown a ´eté accus´e d’avoir contre-
Regulations that prohibit the cutting of trees or the venu aux dispositions r´eglementaires qui interdi-
building of cabins without permission from the sent d’abattre des arbres et de construire des
Minister. He was convicted of both offences in cabanes sans la permission du ministre. En Cour
Provincial Court. He appealed his convictions by provinciale, il a ´eté déclaré coupable de ces deux
way of summary conviction appeal to the Court of chefs d’accusation. Il a interjet´e appel à la Cour du
Queen’s Bench. The conviction for building a per- Banc de la Reine de ses d´eclarations de culpabilit´e
manent dwelling on park land (s. 41(2)(j)) was par proc´edure sommaire. La déclaration de culpa-
quashed and the conviction for cutting trees bilit´e visant la construction d’une habitation per-
(s. 59(a)) was upheld. The Crown appealed the manente dans le parc (al. 41(2)j) a ´eté cassée, mais
quashed conviction and the respondent appealed celle visant l’abattage des arbres (art. 59a)) a ´eté
the conviction for cutting trees. The Court of confirm´ee. Le minist`ere public a interjet´e appel de
Appeal dismissed the Crown appeal and allowed la d´ecision cassant la déclaration de culpabilité et
the respondent’s appeal from conviction, entering l’intim´e a fait de mˆeme à l’égard de celle confir-
an acquittal instead. Wakeling J.A., in dissent, mant la d´eclaration de culpabilité relative à l’abat-
would have restored the conviction for building a tage des arbres. La Cour d’appel a rejet´e l’appel du

ministère public, mais a accueilli celui de l’intim´e
et inscrit un verdict d’acquittement. Le juge
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dwelling and quashed the conviction respecting the Wakeling, dissident, aurait r´etabli la déclaration de
trees. culpabilit´e à l’égard de l’accusation d’avoir cons-

truit une habitation, et cassé celle visant l’abattage
des arbres.

The charge of cutting down trees plays no part13 L’accusation relative à l’abattage des arbres
in this appeal. Mr. Sundown has admitted building n’est pas en cause dans le pr´esent pourvoi. Mon-
a log cabin but claims that he was entitled to do so sieur Sundown admet avoir construit une cabane
as it is an essential aspect of his right to hunt en rondins, mais il soutient qu’il avait le droit de le
granted by Treaty No. 6 as modified by the NRTA. faire, puisqu’il s’agit d’un aspect essentiel du droit

de chasse que lui accorde le Trait´e no 6 et qui a ´eté
modifié par la Convention.

II. Relevant Statutory and Constitutional Provi- II. Les dispositions l´egislatives et constitution-
sions nelles pertinentes

Constitution Act, 198214 Loi constitutionnelle de 1982

35. (1) The existing aboriginal and treaty rights of the 35. (1) Les droits existants — ancestraux ou issus de
aboriginal peoples of Canada are hereby recognized and trait´es — des peuples autochtones du Canada sont
affirmed. reconnus et confirm´es.

Treaty No. 6 Traité no 6

Her Majesty further agrees with Her said Indians that Sa Majest´e, en outre, convient avec les dits Sauvages
they, the said Indians, shall have right to pursue their qu’ils auront le droit de se livrer `a leurs occupations
avocations of hunting and fishing throughout the tract ordinaires de la chasse et de la pˆeche dans l’étendue de
surrendered as hereinbefore described, subject to such pays c´edée, tel que ci-dessus décrite, sujets à tels r`egle-
regulations as may from time to time be made by Her ments qui pourront ˆetre faits de temps à autre par son
Government of Her Dominion of Canada, and saving gouvernement de la Puissance du Canada, et sauf et
and excepting such tracts as may from time to time be except´e tels terrains qui de temps `a autre pourront ˆetre
required or taken up for settlement, mining, lumbering requis ou pris pour des fins d’´etablissement, de mine, de
or other purposes by Her said Government of the commerce de bois ou autres par son dit gouvernement
Dominion of Canada, or by any of the subjects thereof de la Puissance du Canada, ou par aucun de ses sujets y
duly authorized therefor by the said Government. demeurant, et qui seront dˆument autoris´es à cet effet par

le dit gouvernement;

Natural Resources Transfer Agreement of 1930 Convention sur le transfert des ressources natu-
entered into by the Government of Canada and the relles, 1930, conclue entre le gouvernement du
Province of Saskatchewan Canada et la province de la Saskatchewan

12. In order to secure to the Indians of the Province 12. Pour assurer aux Indiens de la province la conti-
the continuance of the supply of game and fish for their nuation de l’approvisionnement de gibier et de poisson
support and subsistence, Canada agrees that the laws destin´es à leurs support et subsistance, le Canada con-
respecting game in force in the Province from time to sent `a ce que les lois relatives au gibier et qui sont en
time shall apply to the Indians within the boundaries vigueur de temps `a autre dans la province, s’appliquent
thereof, provided, however, that the said Indians shall aux Indiens dans les limites de la province; toutefois,
have the right, which the Province hereby assures to lesdits Indiens auront le droit que la province leur assure
them, of hunting, trapping and fishing game and fish for par les pr´esentes de chasser et de prendre le gibier au
food at all seasons of the year on all unoccupied Crown pi`ege et de pêcher le poisson, pour se nourrir en toute
lands and on any other lands to which the said Indians saison de l’ann´ee sur toutes les terres inoccup´ees de la
may have a right of access. Couronne et sur toutes les autres terres auxquelles les-

dits Indiens peuvent avoir un droit d’acc`es.
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Indian Act, R.S.C., 1985, c.-I-5 Loi sur les indiens, L.R.C. (1985), ch. I-5

88. Subject to the terms of any treaty and any other 88. Sous réserve des dispositions de quelque traité et
Act of Parliament, all laws of general application from de quelque autre loi f´edérale, toutes les lois d’applica-
time to time in force in any province are applicable to tion g´enérale et en vigueur dans une province sont appli-
and in respect of Indians in the province, except to the cables aux Indiens qui s’y trouvent et `a leur égard, sauf
extent that those laws are inconsistent with this Act or dans la mesure o`u ces lois sont incompatibles avec la
any order, rule, regulation or by-law made thereunder, pr´esente loi ou quelque arrˆeté, ordonnance, r`egle, règle-
and except to the extent that those laws make provision ment ou r`eglement administratif pris sous son r´egime, et
for any matter for which provision is made by or under sauf dans la mesure o`u ces lois contiennent des disposi-
this Act. tions sur toute question prévue par la pr´esente loi ou

sous son r´egime.

Parks Regulations, 1991, R.R.S. c. P-1.1, Reg. 6 Parks Regulations, 1991, R.R.S. ch. P-1.1, Reg. 6

41(1) No person shall: [TRADUCTION] 41 (1) Seules les personnes titulaires d’un
acte de disposition sont autoris´ees:

(a) occupy; a) à occuper des terres faisant partie d’un parc;

(b) undertake research on; b) `a y effectuer des recherches;

(c) alter; c) à les transformer;

(d) use or exploit any resource in, on or under; or d) `a utiliser ou à exploiter des ressources s’y trouvant,
en surface ou dans le sous-sol;

(e) develop; e) à mettre en valeur de telles terres.

park land without a disposition.

(2) Without limiting the generality of subsection (1), no (2) Sans que soit limit´ee la port´ee générale du par. (1),
person shall: seules les personnes qui sont titulaires d’un acte de dis-

position ou qui ont obtenu au préalable le consentement
écrit du ministre peuvent:

. . . . . .

(j) construct or occupy a temporary or permanent j) construire ou occuper une habitation temporaire ou
dwelling on park land permanente dans les terres faisant partie d’un parc.

. . .

without a disposition or the prior written consent of the
minister.

59 No person shall 59 Nul ne peut:

(a) take, damage or destroy a flower, plant, shrub, tree a) enlever, endommager ou d´etruire quelque fleur,
or any other natural vegetation on park land without plante, arbuste, arbre ou autre v´egétal naturel dans les
the prior written consent of the minister; terres faisant partie d’un parc sans avoir au pr´ealable

obtenu le consentement ´ecrit du ministre;

III. Prior Judgments III. Les décisions des juridictions inf´erieures

A. Saskatchewan Provincial Court, [1994] 2 A. Cour provinciale de la Saskatchewan, [1994] 2
C.N.L.R. 174 C.N.L.R. 174

In the opinion of the trial judge the respondent, 15De l’avis du juge du proc`es, l’intimé a, en occu-
by permanently occupying a portion of the park, pant en permanence une partie du parc, port´e
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404 [1999] 1 S.C.R.R. v. SUNDOWN Cory J.

interfered with the rights of other park users and atteinte au milieu naturel ainsi qu’aux droits des
with the natural landscape, and could interfere with autres utilisateurs du parc, et il pourrait de ce fait
other treaty-rights holders who might want to exer- porter atteinte aux droits d’autres titulaires de
cise their rights. As well, she found that the droits issus de trait´es qui voudraient les exercer.
respondent could not establish a proprietary right En outre, la juge a estim´e que l’intimé n’avait pu
to the land on which the cabin was built. She held ´etablir l’existence d’un droit de propri´eté à l’égard
that the Parks Regulations, 1991 were constitu- des terres sur lesquelles la cabane a ´eté construite,
tionally valid and applicable to the respondent. et elle a conclu `a la constitutionnalité du Parks

Regulations, 1991 et à son applicabilit´e à l’intimé.

B. Saskatchewan Court of Queen’s Bench, [1995] B. Cour du Banc de la Reine de la Saskatchewan,
3 C.N.L.R. 152 [1995] 3 C.N.L.R. 152

Klebuc J., on the summary conviction appeal,16 Statuant sur l’appel des poursuites sommaires, le
held that the respondent’s right to hunt consists of juge Klebuc a conclu que le droit de chasse de l’in-
the rights found in Treaty No. 6 that were merged tim´e correspondait aux droits ´enoncés au Trait´e
and consolidated in para. 12 of the NRTA. no 6 qui ont été unifiés et codifiés au par. 12 de la

Convention.

Klebuc J. then considered whether the17 Le juge Klebuc s’est ensuite demandé si les acti-
impeached activities fell within the scope of the vit´es reproch´ees étaient visées par les droits issus
respondent’s treaty rights. In doing so he reviewed de trait´es de l’intimé. Ce faisant, il a examin´e l’ar-
the decision of this Court in Simon v. The Queen, rˆet de notre Cour Simon c. La Reine, [1985] 2
[1985] 2 S.C.R. 387. At p. 403 it was held that “the R.C.S. 387. À la page 403 de cet arrêt, il a ´eté jugé
right to hunt to be effective must embody those que, «pour ˆetre réel, le droit de chasser doit com-
activities reasonably incidental to the act of hunt- prendre les activit´es qui sont raisonnablement
ing itself,” such as “travelling with the requisite accessoires `a l’acte de chasser lui-même», par
hunting equipment to the hunting grounds” (per exemple le fait de «se d´eplacer jusqu’au terrain de
Dickson C.J.). Klebuc J. defined the test for ancil- chasse avec le mat´eriel de chasse nécessaire» (le
lary activities as being “whether the activity or juge en chef Dickson). Le juge Klebuc a d´efini le
equipment is ‘reasonably related’ and ‘reasonably crit`ere relatif aux activités accessoires comme
required’ having regard to the circumstances” ´etant [TRADUCTION] «la question de savoir si l’acti-
(p. 164). On the facts of this case, he found that the vit´e ou le matériel est “raisonnablement lié” et
use of the cabin was reasonably related to the act “raisonnablement n´ecessaire” eu égard aux cir-
of hunting. He noted that the respondent’s perma- constances» (p. 164). À la lumière des faits de l’es-
nent home is far from Mistohay Lake, that he had a p`ece, il a conclu que l’utilisation de la cabane ´etait
longstanding practice of hunting at that lake, and raisonnablement li´ee à l’acte de chasser. Il a sou-
that he had previously used a cabin near that loca- lign´e que la demeure permanente de l’intim´e était
tion. éloignée de Mistohay Lake, que ce dernier prati-

quait la chasse depuis longtemps à ce lac et qu’il
avait auparavant utilisé une cabane près de cet
endroit.

Klebuc J. then considered whether the respon-18 Le juge Klebuc s’est ensuite demandé si les acti-
dent’s activities prevented the Province from vit´es de l’intimé empêchaient la province de r´eali-
accomplishing its objectives for the park land. He ser ses objectifs en ce qui a trait aux terres du parc.
concluded that there was no evidence of a “mate- Il a conclu qu’il n’y avait aucun ´elément de preuve
rial incompatibility between the Province’s d’une [TRADUCTION] «incompatibilité substantielle
intended use of the lands within the Park and the entre l’usage auquel la province destine les terres
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[1999] 1 R.C.S. 405R. c. SUNDOWN Le juge Cory

impeached activities” (p. 166). He therefore du parc et les activit´es reprochées» (p. 166). Il a
allowed the appeal with respect to building the donc accueilli l’appel quant `a la construction de
cabin and entered an acquittal, and dismissed the l’habitation et inscrit un acquittement `a cet égard,
appeal with respect to cutting the trees. et il a rejet´e l’appel relatif à l’abattage des arbres.

C. Saskatchewan Court of Appeal, [1997] 4 C. Cour d’appel de la Saskatchewan, [1997] 4
C.N.L.R. 241 C.N.L.R. 241

(1) Vancise J.A. for the majority (1) Le juge Vancise pour la majorit´e

The conviction for cutting trees was set aside 19La déclaration de culpabilité relative à l’abattage
and an acquittal entered. The parties agreed that des arbres a ´eté annulée et un acquittement a ´eté
the summary conviction appeal judge had erred inscrit. Les parties ont convenu que le juge d’appel
because the trees had been taken and used by a des poursuites sommaires avait commis une erreur
third party, not the respondent. ´etant donné que les arbres avaient ´eté enlevés et

utilisés par un tiers, et non par l’intim´e.

Vancise J.A. considered the test set out in 20Le juge Vancise a examin´e le critère énoncé
Simon, supra, to determine whether the construc- dans l’arrˆet Simon, précité, pour décider si la cons-
tion of the cabin was “reasonably incidental” to the truction de la cabane ´etait «raisonnablement acces-
constitutionally protected right to hunt. He inter- soire» au droit de chasse prot´egé par la Constitu-
preted Dickson C.J.’s use of the word “incidental” tion. Il a consid´eré que le mot «accessoire»
to mean “activities which are reasonably related to employ´e par le juge Dickson décrivait des [TRA-
the act, of hunting in order to make them effec-DUCTION] «activités qui sont raisonnablement li´ees
tive” (p. 257). He found that the building and use `a l’acte de chasser pour permettre l’exercice effec-
of the cabin were related to hunting for food but tif du droit de chasse» (p. 257). Il a conclu que la
that it remained to be determined whether they construction et l’utilisation de la cabane ´etaient
were also “reasonably incidental” to the constitu- li´ees à la chasse de subsistance, mais qu’il restait
tionally protected right to hunt. encore `a décider si elles étaient «raisonnablement

accessoires» au droit de chasse prot´egé par la
Constitution.

He acknowledged that a treaty right to hunt 21Il a reconnu qu’un droit de chasse issu de trait´e
could be exercised in a modern form. He observed pouvait ˆetre exerc´e sous une forme moderne. Il a
that the respondent’s preferred method of hunting fait observer que la m´ethode de chasse pr´eférée de
was the expeditionary method which was used by l’intim´e était celle des expéditions de chasse,
his father and grandfather. The expeditions typi- qu’avaient utilis´ee son père et son grand-p`ere
cally lasted four days to a week with the cabin avant lui. Ces exp´editions durent g´enéralement de
used as a base camp for shelter and for processing quatre `a sept jours et la cabane sert de camp de
the game. Vancise J.A. held that the use of the base pour s’abriter et pour transformer le gibier et
cabin was “a means to facilitate and exercise the le poisson. Le juge Vancise a d´ecidé que l’utilisa-
act of hunting” (p. 258). tion de la cabane ´etait [TRADUCTION] «un moyen de

faciliter l’exercice de l’acte de chasser» (p. 258).

He held that the provincial regulations were not 22Il a statué que le r`eglement provincial n’´etait pas
applicable to the respondent because their objec- applicable `a l’intimé parce que son objectif — la
tive, the orderly development of provincial parks, mise en valeur ordonn´ee des parcs provinciaux —
did not justify overriding the respondent’s consti- ne justifiait pas la violation du droit de chasse
tutionally protected right to hunt. garanti `a l’intimé par la Constitution.
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(2) Wakeling J.A. in dissent (2) Le juge Wakeling, dissident

Wakeling J.A. disagreed with the majority’s23 Le juge Wakeling n’a pas souscrit aux conclu-
conclusions respecting the use of the cabin and sions de la majorit´e au sujet de l’utilisation de la
ruled that the building of a shelter was not reasona- cabane, et il a jug´e que la construction d’un abri
bly incidental to the right to hunt. He was of the n’´etait pas raisonnablement accessoire au droit de
view that the respondent had other means of chasse. À son avis, l’intimé disposait d’autres
obtaining the customary shelter than by building a moyens que la construction d’une cabane perma-
permanent cabin and that treaty rights should be nente pour s’abriter selon la coutume, et qu’il fal-
balanced with the province’s interest in the orderly lait mettre en ´equilibre les droits issus de traités et
development of resources. Wakeling J.A. referred l’int´erêt de la province dans la mise en valeur
to R. v. Sioui, [1990] 1 S.C.R. 1025, in support of ordonn´ee des ressources. Le juge Wakeling a
his position that the public interest in the use of invoqu´e l’arrêt R. c. Sioui, [1990] 1 R.C.S. 1025,
park lands had to be taken into consideration. He au soutien de son affirmation que l’int´erêt du
concluded that the construction of the log cabin public en ce qui concerne l’utilisation des terres
was not reasonably incidental to the right to hunt. des parcs devait ˆetre pris en considération. Il a con-

clu que la construction de la cabane en rondins
n’était pas raisonnablement accessoire au droit de
chasse.

IV. Analysis IV. L’analyse

A. General Principles of Treaty Interpretation A. Principes généraux d’interprétation des traités

The principles of interpretation to be followed24 Les principes d’interpr´etation qui doivent ˆetre
in considering treaties signed with the First suivis `a l’égard des traités signés par les premi`eres
Nations are summarized in R. v. Badger, [1996] 1 nations ont ´eté résumés ainsi dans R. c. Badger,
S.C.R. 771. It was put in this way at para. 41: [1996] 1 R.C.S. 771, au par. 41:

First, it must be remembered that a treaty represents an Premi`erement, il convient de rappeler qu’un traité est un
exchange of solemn promises between the Crown and ´echange de promesses solennelles entre la Couronne et
the various Indian nations. It is an agreement whose les diverses nations indiennes concern´ees, un accord
nature is sacred. . . . Second, the honour of the Crown is dont le caract`ere est sacré. [. . .] Deuxièmement, l’hon-
always at stake in its dealing with Indian people. Inter- neur de la Couronne est toujours en jeu lorsqu’elle tran-
pretations of treaties and statutory provisions which sige avec les Indiens. Les trait´es et les dispositions l´egis-
have an impact upon treaty or aboriginal rights must be latives qui ont une incidence sur les droits ancestraux ou
approached in a manner which maintains the integrity of issus de trait´es doivent ˆetre interpr´etés de mani`ere à pré-
the Crown. It is always assumed that the Crown intends server l’int´egrité de la Couronne. Il faut toujours pr´esu-
to fulfil its promises. No appearance of “sharp dealing” mer que cette derni`ere entend respecter ses promesses.
will be sanctioned. . . . Third, any ambiguities or doubt- Aucune apparence de «manœuvres malhonnˆetes» ne
ful expressions in the wording of the treaty or document doit ˆetre tolérée [. . .] Troisièmement, toute ambigu¨ıté
must be resolved in favour of the Indians. A corollary to dans le texte du trait´e ou du document en cause doit pro-
this principle is that any limitations which restrict the fiter aux Indiens. Ce principe a pour corollaire que toute
rights of Indians under treaties must be narrowly con- limitation ayant pour effet de restreindre les droits
strued. . . . Fourth, the onus of proving that a treaty or qu’ont les Indiens en vertu des trait´es doit être interpr´e-
aboriginal right has been extinguished lies upon the t´ee de façon restrictive. [. . .] Quatrièmement, il appar-
Crown. There must be “strict proof of the fact of extin- tient `a la Couronne de prouver qu’un droit ancestral ou
guishment” and evidence of a clear and plain intention issu de trait´e a été éteint. Il faut apporter la «preuve

absolue du fait qu’il y a eu extinction» ainsi que la
preuve de l’intention claire et expresse du gouvernement
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[1999] 1 R.C.S. 407R. c. SUNDOWN Le juge Cory

on the part of the government to extinguish treaty rights. d’´eteindre des droits issus de trait´e. [Références omi-
[Citations omitted.] ses.]

Treaties may appear to be no more than contracts. Les trait´es peuvent sembler n’être que de simples
Yet they are far more. They are a solemn exchange contrats. Pourtant, ils sont bien plus que cela. En
of promises made by the Crown and various First effet, ils constatent un ´echange solennel de pro-
Nations. They often formed the basis for peace and messes entre Sa Majest´e et diverses premi`eres
the expansion of European settlement. In many if nations. Ils ont souvent constitu´e le fondement de
not most treaty negotiations, members of the First la paix et de l’expansion de la colonisation euro-
Nations could not read or write English and relied p´eenne. Bien souvent, sinon dans la plupart des
completely on the oral promises made by the cas, les membres des premi`eres nations qui partici-
Canadian negotiators. There is a sound historical paient `a la négociation des trait´es ne savaient ni
basis for interpreting treaties in the manner sum- lire ni parler l’anglais, et ils se fiaient enti`erement
marized in Badger. Anything else would amount aux promesses verbales des n´egociateurs
to be a denial of fair dealing and justice between canadiens. Il existe de solides raisons historiques
the parties. justifiant d’interpréter les trait´es de la mani`ere

résumée dans l’arrˆet Badger. Appliquer toute autre
méthode ´equivaudrait `a refuser d’assurer l’´equité
et la justice dans les rapports entre les parties.

Treaty rights, like aboriginal rights, are specific 25Tout comme les droits ancestraux, les droits
and may be exercised exclusively by the First issus de trait´es ont un caractère spécifique et ils ne
Nation that signed the treaty. The interpretation of peuvent ˆetre exerc´es que par la premi`ere nation
each treaty must take into account the First Nation signataire du trait´e en cause. Dans l’interpr´etation
signatory and the circumstances that surrounded de chaque trait´e, il faut tenir compte de la situation
the signing of the treaty. Lamer C.J. was careful to de la premi`ere nation signataire et des circons-
stress the specific nature of aboriginal rights in R.tances de la signature du traité. Le juge en chef
v. Van der Peet, [1996] 2 S.C.R. 507. At para. 69 Lamer a pris soin d’insister sur le caract`ere sp´eci-
he wrote: fique des droits ancestraux dans R. c. Van der Peet,

[1996] 2 R.C.S. 507. Au paragraphe 69, il a ´ecrit
ceci:

The fact that one group of aboriginal people has an Le fait qu’un groupe autochtone poss`ede le droit ances-
aboriginal right to do a particular thing will not be, tral de faire une chose donn´ee ne permet pas, `a lui seul,
without something more, sufficient to demonstrate that d’´etablir qu’une autre collectivité autochtone a le mˆeme
another aboriginal community has the same aboriginal droit. L’existence du droit en question d´ependra de la
right. The existence of the right will be specific to each situation sp´ecifique de chaque collectivité autochtone.
aboriginal community. [Emphasis added.] [Je souligne.]

This principle is equally applicable to treaty rights. Ce principe est ´egalement applicable aux droits
Dickson C.J. and La Forest J. also emphasized the issus de trait´es. Le juge en chef Dickson et le juge
specific nature of aboriginal and treaty rights in R.La Forest ont eux aussi soulign´e le caractère sp´eci-
v. Sparrow, [1990] 1 S.C.R. 1075, when they dis- fique des droits ancestraux et issus de trait´es dans
cussed the correct test to apply under s. 35(1) ofR. c. Sparrow, [1990] 1 R.C.S. 1075, lorsqu’ils ont
the Constitution Act, 1982. At p. 1111 this appears: parl´e du critère qui doit être utilisé pour l’applica-

tion du par. 35(1) de la Loi constitutionnelle de
1982, à la p. 1111:

We wish to emphasize the importance of context and a Nous tenons `a souligner relativement au par. 35(1) l’im-
case-by-case approach to s. 35(1). Given the generality portance du contexte et d’un examen cas par cas. Étant
of the text of the constitutional provision, and especially donn´e la généralité du texte de la disposition constitu-
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in light of the complexities of aboriginal history, society tionnelle en cause et compte tenu surtout des com-
and rights, the contours of a justificatory standard must plexit´es que présentent l’histoire, la soci´eté et les droits
be defined in the specific factual context of each case. des autochtones, les limites d’une norme justificative
[Emphasis added.] doivent être fixées dans le contexte factuel particulier de

chaque cas. [Je souligne.]

Thus, in addition to applying the guiding princi- Ainsi, en plus d’appliquer les principes directeurs
ples of treaty interpretation, it is necessary to take d’interpr´etation des traités, il est nécessaire de
into account the circumstances surrounding the tenir compte des circonstances de la signature du
signing of the treaty and the First Nations who trait´e et de la situation des premières nations qui y
later adhered to it. For example, consideration ont adh´eré par la suite. Par exemple, il faut prendre
should be given to the evidence as to where the en consid´eration la preuve relative aux lieux où la
hunting and fishing were done and how the mem- chasse et la pˆeche étaient pratiqu´ees et aux moda-
bers of the First Nation carried out these activities. lit´es d’exercice de ces activités par les membres

des premi`eres nations concern´ees.

B. The Nature of the Right to Hunt Under Treaty B. La nature du droit de chasse prévu au Traité
No. 6 no 6

Meadow Lake Provincial Park is Crown land26 Le parc provincial Meadow Lake est constitu´e
and members of the public can hunt in it during the de terres domaniales et le public peut y chasser
specified season. The parties agree that durant la p´eriode prévue. Les parties reconnaissent
Mr. Sundown has the right to hunt in the park. que M. Sundown a le droit de chasser dans le parc.
Like other adherents to Treaty No. 6 he is entitledÀ l’instar des autres adh´erents au Trait´e no 6, il a le
to hunt for food. This he can do at any time so long droit d’y chasser pour se nourrir. Il peut le faire en
as he does not endanger others and complies with tout temps, `a condition de ne pas mettre la vie
the appropriate safety regulations and the conser- d’autrui en danger et de se conformer `a la régle-
vation regulations, which are justifiable under mentation applicable en mati`ere de s´ecurité et de
Sparrow. See Sutherland, supra, at p. 460. conservation, r´eglementation qui est justifiable sui-

vant l’arrêt Sparrow. Voir l’arrêt Sutherland, pré-
cité, à la p. 460.

Both parties submitted that, in order to deter-27 Les deux parties ont affirmé que, pour décider si
mine whether the right to shelter is reasonably le droit `a un abri est raisonnablement accessoire au
incidental to the right to hunt, the test set out in droit de chasser, il faut appliquer le crit`ere énoncé
Simon, supra, must be applied. In that case, Mr. dans Simon, précité. Dans cette affaire, M. Simon
Simon was charged under a provincial statute with avait ´eté inculpé, aux termes d’une loi provinciale,
unlawfully carrying a rifle and shotgun shells. In d’avoir transport´e illégalement une carabine et des
his defence, he argued that he was immune from cartouches de fusil. En d´efense, il a plaid´e qu’il
prosecution as a result of his treaty right to hunt b´enéficiait de l’immunité en raison de son droit de
and the application of s. 88 of the Indian Act. Writ- chasse issu de traité et de l’art. 88 de la Loi sur les
ing for the Court, Dickson C.J. stated at p. 403: Indiens. S’exprimant pour la Cour, le juge en chef

Dickson a dit ceci, à la p. 403:

It should be clarified at this point that the right to hunt Il faudrait pr´eciser à ce stade que, pour ˆetre réel, le
to be effective must embody those activities reasonably droit de chasser doit comprendre les activit´es qui sont
incidental to the act of hunting itself, an example of raisonnablement accessoires `a l’acte de chasser lui-
which is travelling with the requisite hunting equipment mˆeme, par exemple, se d´eplacer jusqu’au terrain de
to the hunting grounds. [Emphasis added.] chasse avec le mat´eriel de chasse nécessaire. [Je sou-

ligne.]
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How should the term “reasonably incidental” be 28Comment devrait-on d´efinir et appliquer l’ex-
defined and applied? In my view it should be pression «raisonnablement accessoire»? À mon
approached in this manner. Would a reasonable avis, il faut r´epondre `a la question suivante. Est-ce
person, fully apprised of the relevant manner of qu’une personne raisonnable, bien inform´ee des
hunting or fishing, consider the activity in question m´ethodes de chasse ou de pˆeche pertinentes, juge-
reasonably related to the act of hunting or fishing? rait l’activit´e en question raisonnablement li´ee à
It may seem old fashioned to apply a reasonable l’acte de chasser ou de pˆecher? Le critère de la per-
person test but I believe it is both useful and appro- sonne raisonnable peut peut-ˆetre sembler d´epassé,
priate. mais je crois qu’il est à la fois utile et appropri´e.

The reasonable person must be dispassionate 29La personne raisonnable doit être une personne
and fully apprised of the circumstances of the impartiale et bien inform´ee de la situation du titu-
treaty rights holder. That reasonable person must laire des droits issus du trait´e. Cette personne rai-
also be aware of the manner in which the First sonnable doit ´egalement ˆetre au fait de la mani`ere
Nation hunted and fished at the time the treaty was dont la premi`ere nation concern´ee chassait et
signed. That knowledge must, of course, be placed pˆechait à l’époque de la signature du trait´e. Évi-
to some extent in today’s context. For example, in demment, ces m´ethodes doivent dans une certaine
the past it was reasonably incidental to hunting mesure ˆetre consid´erées sous l’éclairage du con-
rights to carry a quiver of arrows. Today it is rea- texte moderne. Par exemple, dans le pass´e, porter
sonably incidental to hunting rights to carry the un carquois rempli de fl`eches ´etait une activité rai-
appropriate box of shotgun shells or rifle car- sonnablement accessoire `a l’exercice des droits de
tridges. A form of shelter was always necessary to chasse, alors qu’aujourd’hui il est raisonnablement
carry out the expeditionary hunting of the Joseph accessoire de transporter une boˆıte contenant des
Bighead First Nation. At the time of the treaty, the cartouches de fusil de chasse ou de carabine appro-
shelter may have been a carefully built lean-to. pri´ees. La première nation de Joseph Bighead a
That shelter appropriately evolved to a tent and toujours eu besoin d’utiliser des abris d’une forme
then a small cabin. Thus, the reasonable person, ou d’une autre dans le cadre de ses expéditions de
informed of the manner of hunting at the time of chasse. À l’époque de la signature du traité, il est
the treaty, can consider it in the light of modern possible qu’on ait utilis´e des abris en appentis soi-
hunting methods and can determine whether the gneusement construits. Naturellement, cette forme
activity in question — the shelter — is reasonably d’abri a ult´erieurement fait place `a la tente d’abord
incidental to the right to hunt. puis à une petite cabane. En conséquence, la per-

sonne raisonnable, inform´ee de la mani`ere dont la
chasse ´etait pratiqu´ee à l’époque de la signature du
traité peut l’apprécier sous l’éclairage des
méthodes de chasse modernes et ainsi d´eterminer
si l’activité en question — l’utilisation d’un abri —
est raisonnablement accessoire à l’exercice du
droit de chasse.

In order to determine what is reasonably inci- 30Afin de décider si une activité est raisonnable-
dental to a treaty right to hunt, the reasonable per- ment accessoire `a un droit de chasse issu de trait´e,
son must examine the historical and contemporary la personne raisonnable doit examiner les moda-
practice of that specific treaty right by the aborigi- lit´es historiques et contemporaines de pratique de
nal group in question to see how the treaty right ce droit particulier par le groupe autochtone en
has been and continues to be exercised. That which question pour d´eterminer comment le droit a ´eté
is reasonably incidental is something which allows exerc´e et continue de l’ˆetre. Est raisonnablement
the claimant to exercise the right in the manner accessoire une activit´e qui permet au demandeur
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410 [1999] 1 S.C.R.R. v. SUNDOWN Cory J.

that his or her ancestors did, taking into account d’exercer son droit `a la manière de ses ancˆetres,
acceptable modern developments or unforeseen compte tenu des m´ethodes modernes acceptables
alterations in the right. The question is whether the ou des modifications impr´evues du droit en cause.
activity asserted as being reasonably incidental is Il faut se demander si l’activit´e que l’on pr´etend
in fact incidental to an actually practised treaty raisonnablement accessoire est en fait accessoire `a
right to hunt. The inquiry is largely a factual and un droit de chasse issu de trait´e vraiment pratiqu´e.
historical one. Its focus is not upon the abstract Il s’agit dans une large mesure d’une analyse histo-
question of whether a particular activity is “essen- rique et factuelle. Le point central de cette analyse
tial” in order for hunting to be possible but rather ne doit pas ˆetre la question abstraite de savoir si
upon the concrete question of whether the activity une activit´e donnée est «essentielle» pour permet-
was understood in the past and is understood today tre la pratique de chasse, mais plutˆot la question
as significantly connected to hunting. Incidental concr`ete de savoir si, dans le passé, cette activit´e
activities are not only those which are essential, or ´etait consid´erée comme étant li´ee de mani`ere
integral, but include, more broadly, activities appr´eciable à la chasse et si elle l’est encore
which are meaningfully related or linked. aujourd’hui. Sont comprises parmi les activit´es

accessoires non seulement celles qui sont essen-
tielles au droit de chasse ou qui en font partie int´e-
grante, mais aussi, de façon plus g´enérale, celles
qui y sont liées ou rattachées de fa¸con significa-
tive.

It is uncontroverted that the Joseph Bighead31 Il n’est pas contesté que la première nation de
First Nation has traditionally hunted in what was Joseph Bighead s’est traditionnellement adonn´ee à
described as an expeditionary style. Like the ce qu’on a appel´e des exp´editions de chasse. Tout
spokes of a wheel the hunters radiate out from the comme les rayons d’une roue, les chasseurs partent
base each day to search for game. The hunt may chaque jour de cette base `a la recherche de gibier.
continue for two weeks. The base provides a place La chasse peut durer deux semaines. La base
for dressing the game and smoking the fish. Fur- d’op´erations sert de lieu où l’on peut d´epecer le
ther, it provides the hunters with shelter for the gibier et fumer le poisson. De plus, elle sert d’abri
duration of the hunt. Without shelter, expeditionary aux chasseurs pendant la dur´ee de la chasse. Sans
hunting, the traditional method used by this First abri, les exp´editions de chasse — m´ethode tradi-
Nation, would be impossible. There is no doubt, in tionnelle employ´ee par cette première nation —
the context of this treaty and of this First Nation, seraient impossibles. Dans le contexte du trait´e en
that some form of shelter is in fact a necessary part cause et de la premi`ere nation concern´ee, il ne fait
of expeditionary hunting. Accordingly, shelter is aucun doute que l’utilisation d’une certaine forme
also reasonably incidental to this method of hunt- d’abri est dans les faits un ´elément n´ecessaire des
ing. expéditions de chasse. En conséquence, l’utilisa-

tion d’un abri est également raisonnablement
accessoire `a cette méthode de chasse.

It was argued that, even if shelter is encom-32 On a fait valoir que, même si le droit de chasse
passed by the treaty right to hunt, a permanent issu du trait´e inclut le droit à un abri, ce n’est pas
structure such as a cabin is not. More will be said une structure permanente telle une cabane qui est
on the aspect of permanence later. At this juncture vis´ee. Cet aspect de permanence sera examin´e de
I would simply observe that it has often been mani`ere plus approfondie plus loin. Pour l’instant,
observed, most recently in Van der Peet, supra, je tiens simplement à souligner qu’il a souvent ´eté
that judges must not adopt a “frozen-in-time” indiqu´e, par exemple tout récemment dans Van der
approach to aboriginal or treaty rights. The wordsPeet, précité, que les juges ne doivent pas adopter
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of Dickson C.J. and La Forest J. in Sparrow, une approche «figée dans le temps» `a l’égard des
supra, at p. 1093 in regard to aboriginal rights droits ancestraux ou issus de trait´es. Les propos
apply equally to treaty rights: qu’ont formul´es le juge en chef Dickson et le juge

La Forest dans l’arrˆet Sparrow, précité, à la
p. 1093, à l’égard des droits ancestraux s’appli-
quent également aux droits issus de trait´es:

. . . the phrase “existing aboriginal rights” must be inter-. . . l’expression «droits ancestraux existants» doit rece-
preted flexibly so as to permit their evolution over time. voir une interpr´etation souple de mani`ere à permettre `a
To use Professor Slattery’s expression, in “Understand- ces droits d’´evoluer avec le temps. Pour reprendre l’ex-
ing Aboriginal Rights” [(1987), 66 Can. Bar Rev. 727], pression du professeur Slattery, dans «Understanding
at p. 782, the word “existing” suggests that those rights Aboriginal Rights» [(1987), 66 R. du B. can. 727], à la
are “affirmed in contemporary form rather than in their p. 782, le mot «existants» laisse supposer que ces droits
primeval simplicity and vigour”. Clearly, then, an sont [TRADUCTION] «confirmés dans leur état actuel plu-
approach to the constitutional guarantee embodied in tˆot que dans leurs simplicité et vigueur primitives». Il
s. 35(1) which would incorporate “frozen rights” must est alors ´evident qu’il faut rejeter une interpr´etation de
be rejected. [Emphasis added.] la garantie constitutionnelle ´enoncée au par. 35(1) qui

engloberait des «droits figés». [Je souligne.]

A hunting cabin is, in these circumstances, rea- 33Dans les circonstances, une cabane de chasse est
sonably incidental to this First Nation’s right to raisonnablement accessoire au droit de la premi`ere
hunt in their traditional expeditionary style. This nation en cause de s’adonner `a ses expéditions de
method of hunting is not only traditional but chasse traditionnelles. Cette m´ethode de chasse est
appropriate and shelter is an important component non seulement traditionnelle mais ´egalement
of it. Without a shelter, it would be impossible for appropri´ee, et l’utilisation d’un abri en est un ´elé-
this First Nation to exercise its traditional method ment important. Sans abri, il serait impossible pour
of hunting and their members would be denied cette premi`ere nation d’utiliser sa méthode de
their treaty rights to hunt. A reasonable person chasse traditionnelle, et ses membres seraient
apprised of the traditional expeditionary method of priv´es de leurs droits de chasse issus du traité. Une
hunting would conclude that for this First Nation personne raisonnable et bien inform´ee de la
the treaty right to hunt encompasses the right to m´ethode des expéditions de chasse traditionnelles
build shelters as a reasonable incident to that right. conclurait que, dans le cas de la premi`ere nation
The shelter was originally a moss-covered lean-to concern´ee, le droit de chasse issu du trait´e
and then a tent. It has evolved to the small log emporte, en tant qu’accessoire raisonnable, le droit
cabin, which is an appropriate shelter for expedi- de construire des abris. Les abris en appentis
tionary hunting in today’s society. recouverts de mousse qui ´etaient utilisés à l’origine

ont ensuite ´eté remplacés par des tentes. Au fil du
temps, la tente a fait place à une petite cabane en
rondins, qui est un abri appropri´e pour les exp´edi-
tions de chasse dans la soci´eté d’aujourd’hui.

C. The Issue of Permanency C. La question de la permanence

The issue of the permanency of the cabin was 34La question de la permanence de la cabane a ´eté
raised by the Crown in this appeal and was a key soulev´ee par le minist`ere public dans le pr´esent
point in the dissent of Wakeling J.A. It was argued pourvoi et a constitu´e un point cl´e de la dissidence
that, by building a permanent structure such as a du juge Wakeling de la Cour d’appel. Il a ´eté
log cabin, the respondent was asserting a proprie- plaid´e que, en construisant une structure perma-
tary interest in park land. For a First Nation mem- nente telle une cabane en rondins, l’intim´e faisait
ber to assert a proprietary right would, it is said, be valoir un droit de propri´eté sur les terres du parc.
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contrary to the essential purpose of the Crown in La revendication d’un droit de propri´eté par un
negotiating the treaty and contrary to its terms. membre d’une premi`ere nation serait, affirme-t-on,

contraire à l’objectif essentiel que poursuivait Sa
Majesté en négociant le traité et également con-
traire aux dispositions de celui-ci.

I cannot accept this argument. Treaty rights, like35 Je ne peux accepter cet argument. Tout comme
aboriginal rights, must not be interpreted as if they les droits ancestraux, les droits issus de trait´es ne
were common law property rights. Chief Justice doivent pas ˆetre interpr´etés comme s’il s’agissait
Dickson and La Forest J. made this point in Spar-de droits de propri´eté de common law.  Le juge en
row, supra, at pp. 1111-12: chef Dickson et le juge La Forest ont soulign´e ce

point dans l’arrˆet Sparrow, précité, aux pp. 1111 et
1112:

Our earlier observations regarding the scope of the Nos observations pr´ecédentes concernant la port´ee du
aboriginal right to fish are relevant here. Fishing rights droit de pˆeche ancestral sont pertinentes `a ce propos.
are not traditional property rights. They are rights held Les droits de pˆeche ne sont pas des droits de propri´eté
by a collective and are in keeping with the culture and au sens traditionnel. Il s’agit de droits qui appartiennent
existence of that group. Courts must be careful, then, to `a un groupe et qui sont en harmonie avec la culture et le
avoid the application of traditional common law con- mode de vie de ce groupe. Les tribunaux doivent donc
cepts of property as they develop their understanding of prendre soin d’´eviter d’appliquer les concepts tradition-
what the reasons for judgment in Guerin [v. The Queen, nels de propri´eté propres à la common law en tentant de
[1984] 2 S.C.R. 335], at p. 382, referred to as the “suisaisir ce qu’on appelle, dans les motifs de jugement de
generis” nature of aboriginal rights. [Emphasis added.] l’affaire Guerin [c. La Reine [1984] 2 R.C.S. 335], à la

p. 382, la nature «sui generis» des droits ancestraux. [Je
souligne.]

Aboriginal and treaty rights cannot be defined in a Les droits ancestraux ou issus de trait´es ne peuvent
manner which would accord with common law pas ˆetre définis d’une mani`ere conforme aux
concepts of title to land or the right to use notions de titre foncier ou de droit d’usage du
another’s land. Rather, they are the right of aborig- fonds d’autrui reconnues en common law. Ils cor-
inal people in common with other aboriginal peo- respondent plutˆot au droit que partagent des
ple to participate in certain practices traditionally autochtones de participer `a certaines pratiques aux-
engaged in by particular aboriginal nations in par- quelles s’adonnent traditionnellement des nations
ticular territories. autochtones d´eterminées dans des territoires

donnés.

Any interest in the hunting cabin is a collective36 Tout droit sur la cabane de chasse est un droit
right that is derived from the treaty and the tradi- collectif d´ecoulant du traité et de la m´ethode de
tional expeditionary method of hunting. It belongs chasse traditionnelle utilis´ee, en l’occurrence celle
to the Band as a whole and not to Mr. Sundown or des exp´editions de chasse. Ce droit appartient `a
any individual member of the Joseph Bighead First l’ensemble de la bande et non `a M. Sundown ou `a
Nation. It would not be possible, for example, for quelque autre membre particulier de la premi`ere
Mr. Sundown to exclude other members of this nation de Joseph Bighead. Par exemple,
First Nation who have the same treaty right to hunt M. Sundown ne pourrait pas interdire l’acc`es à la
in Meadow Lake Provincial Park. cabane aux autres membres de cette premi`ere

nation qui jouissent du même droit de chasse issu
de traité dans le parc provincial Meadow Lake.

Furthermore there are limitations on perma-37 En outre, le droit lui-mˆeme est assorti de restric-
nency implicit within the right itself. Three such tions implicites pour ce qui est du caract`ere perma-
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limitations were properly conceded by the respon- nent de la cabane. L’intim´e a avec raison conc´edé
dent. l’existence de trois limites de ce genre.

First, provincial legislation that relates to con- 38Premièrement, une mesure l´egislative provin-
servation and that passes the justificatory standard ciale en mati`ere de conservation qui respecterait la
set out in Sparrow, supra, at pp. 1111-13, could norme de justification ´enoncée dans Sparrow, pr´e-
validly restrict the building of hunting cabins. cit´e, aux pp. 1111 à 1113, pourrait validement res-
Badger, supra, specifically considered the ability treindre la construction de cabanes de chasse. Dans
of the Alberta government to legislate pursuant toBadger, précité, la Cour a pr´ecisément examin´e le
the provisions of para. 12 of its NRTA which is pouvoir de l´egiférer du gouvernement de l’Alberta
identical to para. 12 of the Saskatchewan NRTA. vis´e par les dispositions du par. 12 de la Conven-
Badger held that both Treaty No. 8 and the NRTA tion conclue par cette province, paragraphe iden-
specifically provided that hunting rights would be tique au par. 12 de la Convention de la Saskatche-
subject to regulation pertaining to conservation. It wan. Dans Badger, il a ´eté jugé que tant le Trait´e
was put in these words at para. 70: no 8 que la Convention indiquaient express´ement

que les droits de chasse seraient r´eglement´es à des
fins de conservation. Voici comment cette conclu-
sion a été énoncée, au par. 70:

[B]y the terms of both the Treaty and the NRTA, provin- [S]uivant les termes du Trait´e et de la Convention, les
cial game laws would be applicable to Indians so long as lois provinciales relatives `a la protection de la faune
they were aimed at conserving the supply of game. s’appliquaient aux Indiens, dans la mesure o`u elles
However, the provincial government’s regulatory visaient `a assurer l’approvisionnement en gibier. Toute-
authority under the Treaty and the NRTA did not extend fois, le gouvernement provincial n’avait pas, en vertu du
beyond the realm of conservation. [Emphasis added.] Trait´e et de la Convention, le pouvoir de r´eglementer

autre chose que la conservation. [Je souligne.]

Thus, provincial laws that pertain to conservation Par cons´equent, les lois provinciales en mati`ere de
could properly restrict treaty rights to hunt pro- conservation peuvent `a bon droit restreindre des
vided they could be justified under Sparrow. In droits de chasse issus de traités si elles peuvent
many, if not most, situations, the conservation of ˆetre justifiées conform´ement à l’arrêt Sparrow.
fish and game requires the preservation of their Bien souvent, sinon dans la plupart des cas, la con-
habitat. servation du poisson et du gibier exige que l’on

préserve leur habitat. Il s’ensuit qu’il faut d´efinir
largement la notion de «conservation».

The second limitation on permanency is that 39La deuxième limite à la permanence est celle
imposed by the requirement that there be compati- impos´ee par l’obligation de compatibilité entre
bility between the Crown’s use of the land and the l’utilisation que fait Sa Majest´e des terres en cause
treaty right claimed. See Sioui, supra. In Sioui, a et le droit issu de traité revendiqu´e. Voir Sioui, pré-
group of Huron argued that they had a treaty right cit´e. Dans cet arrˆet, un groupe de Hurons affir-
to perform religious rites within the Jacques maient poss´eder un droit issu de trait´e leur permet-
Cartier Park. These rites included cutting down tant de pratiquer des rites religieux dans le Parc de
branches, camping and making fires, contrary to la Jacques-Cartier. Ces rites comportaient le fait de
provincial regulations. The Crown contended in couper des branches, de camper et de faire des
response, inter alia, that the territorial scope of the feux, activit´es contraires aux dispositions du r`egle-
treaty did not include the park. To decide the case ment provincial. Un des arguments qui a ´eté
it was necessary to determine the scope of the ter- plaid´es en r´eponse par le minist`ere public était que
ritory the parties to the treaty had intended to come la port´ee territoriale du trait´e ne s’étendait pas au
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within its purview. That is to say, exactly where parc. Pour trancher l’affaire, il fallait d´eterminer
could the Huron practise their religion? quel ´etait le territoire que les parties au trait´e

avaient voulu assujettir à son application. En
d’autres mots, où exactement les Hurons pou-
vaient-ils pratiquer leur religion?

Lamer J. (as he then was), for the Court,40 Le juge Lamer (maintenant Juge en chef), s’ex-
answered this question in this way at p. 1070: primant pour la Cour, a r´epondu ainsi `a cette ques-

tion, à la p. 1070:

The interpretation which I think is called for when we L’interpr´etation qui selon moi s’impose lorsqu’on donne
give the historical context its full meaning is that Mur- toute son importance au contexte historique, c’est que
ray and the Hurons contemplated that the rights guaran- Murray et les Hurons envisageaient que les droits garan-
teed by the treaty could be exercised over the entire ter- tis par le trait´e pourraient s’exercer sur tout le territoire
ritory frequented by the Hurons at the time, so long as fr´equenté par les Hurons à l’époque en autant que
the carrying on of the customs and rites is not incompat- l’exercice des coutumes et des rites ne serait pas incom-
ible with the particular use made by the Crown of this patible avec l’utilisation particuli`ere que la Couronne
territory. [Emphasis added.] ferait de ce territoire. [Je souligne.]

He went on to say at p. 1071: Il a poursuivi ainsi, `a la p. 1071:

Accordingly, I conclude that in view of the absence Je conclus donc que vu l’absence d’indication
of any express mention of the territorial scope of the expresse de la port´ee territoriale du trait´e, il faut tenir
treaty, it has to be assumed that the parties to the treaty pour acquis que les parties au trait´e du 5 septembre
of September 5 intended to reconcile the Hurons’ need entendaient concilier le besoin des Hurons de prot´eger
to protect the exercise of their customs and the desire of l’exercice de leurs coutumes et le d´esir d’expansion du
the British conquerors to expand. Protecting the exercise conqu´erant britannique. Que l’exercice des coutumes
of the customs in all parts of the territory frequented soit prot´egé sur toutes les parties du territoire fr´equenté
when it is not incompatible with its occupancy is in my lorsqu’il n’est pas incompatible avec son occupation est,
opinion the most reasonable way of reconciling the `a mon avis, la façon la plus raisonnable de concilier les
competing interests. [Emphasis added.] intérêts en jeu. [Je souligne.]

Moreover, at p. 1073, “[f]or the exercise of rites Il a ajout´e ceci, à la p. 1073, «[p]our que l’exercice
and customs to be incompatible with the occu- des rites et des coutumes soit incompatible avec
pancy of the park by the Crown, it must not only l’occupation que la Couronne fait du Parc, il fau-
be contrary to the purpose underlying that occu- drait non seulement qu’il soit contraire `a l’objectif
pancy, it must prevent the realization of that pur- qui sous-tend l’occupation, mais encore qu’il en
pose” (emphasis added). empêche la réalisation» (je souligne).

Thus, if the exercise of the respondent’s hunting41 Par conséquent, si l’exercice du droit de chasse
right were wholly incompatible with the Crown’s de l’intim´e était tout à fait incompatible avec l’uti-
use of the land, hunting would be disallowed and lisation que Sa Majest´e fait des terres, la chasse ne
any rights in the hunting cabin would be extin- serait pas permise et tout droit relatif `a la cabane
guished. For example, if the park were turned into de chasse serait ´eteint. Par exemple, si le parc ´etait
a game preserve and all hunting was prohibited, transform´e en réserve de gibier et que la chasse y
the treaty right to hunt might be entirely incompat- ´etait interdite, le droit de chasse issu de trait´e pour-
ible with the Crown’s use of the land. See in this rait ˆetre tout à fait incompatible avec l’utilisation
respect R. v. Smith, [1935] 2 W.W.R. 433 (Sask. que Sa Majest´e fait des terres. Voir, `a cet égard, R.
C.A.). This position accords as well with Myran v. c. Smith, [1935] 2 W.W.R. 433 (C.A. Sask.). Cette
The Queen, [1976] 2 S.C.R. 137, which held that position concorde ´egalement avec l’arrˆet Myran c.
there was no inconsistency in principle between aLa Reine, [1976] 2 R.C.S. 137, dans lequel il a ´eté
treaty right to hunt and the statutory requirement jug´e qu’il n’y avait, en principe, aucune incompati-
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that the right be exercised in a manner that ensured bilit´e entre un droit de chasse issu de traité et
the safety of the hunter and of others. l’obligation que faisait la loi que ce droit soit

exercé d’une mani`ere qui ne compromette pas la
sécurité du chasseur lui-même et celle d’autrui.

The third limitation on the treaty right to hunt is 42La troisième limite au droit de chasse issu du
found in the term of the treaty that restricts the trait´e réside dans la clause qui restreint l’exercice
right to hunt to lands not “required or taken up for du droit de chasse aux terrains non «requis ou pris
settlement”. This is in essence a subset of the sec- pour des fins d’´etablissement». Il s’agit essentielle-
ond limitation since by definition the use of lands ment d’un sous-ensemble de la deuxi`eme limite
taken up for settlement is a Crown use of land puisque, par d´efinition, la prise de terres pour des
wholly incompatible with the right to hunt. Thus, fins d’´etablissement est une utilisation de terres par
if the park lands were to be converted into lands Sa Majest´e tout à fait incompatible avec l’exercice
used for settlement, any rights in a hunting cabin du droit de chasse. En cons´equence, si les terres du
would disappear if it was found that the right to parc ´etaient transform´ees en terres destin´ees à
hunt itself had been extinguished. l’´etablissement, tous les droits sur une cabane de

chasse cesseraient d’exister s’il était jugé que le
droit de chasse lui-même a ´eté éteint.

Neither the second nor the third of these three 43Ni la deuxième ni la troisi`eme de ces trois
limitations applies in the case at bar to limit the limites ne s’appliquent en l’esp`ece, et elles n’ont
rights of the respondent to hunt or to build a shelter donc pour effet de restreindre le droit de chasse de
to facilitate that hunt. Meadow Lake Provincial l’intim´e ou son droit de construire un abri pour
Park is not virgin forest. It currently contains many faciliter ses activit´es de chasse. Le parc provincial
cabins, as well as numerous facilities to assist park Meadow Lake n’est pas une forˆet vierge. Il ren-
users, including boat launches, picnic areas and ferme actuellement de nombreuses cabanes, ainsi
gas stations. It is clear that the Crown’s use of the qu’un grand nombre d’installations destin´ees à
land is not wholly incompatible with the respon- aider les utilisateurs du parc, notamment des
dent’s right to hunt. In other words, the respon- rampes pour la mise `a l’eau des embarcations, des
dent’s right to hunt does not prevent the realization terrains de pique-nique et des stations-service. De
of the Crown’s purpose. Neither have the park toute ´evidence, l’utilisation que fait Sa Majesté du
lands been taken up for settlement. It remains to be parc n’est pas tout `a fait incompatible avec le droit
seen whether the regulation in issue is related to de chasse de l’intim´e. Autrement dit, le droit de
conservation and was therefore contemplated by chasse de l’intim´e n’empêche pas la réalisation de
the treaty. If it was, the question then becomes l’objectif de Sa Majest´e. Les terres du parc n’ont
whether it can be justified under the Sparrow test. pas non plus ´eté prises pour des fins d’´etablisse-

ment. Il reste à décider si le texte réglementaire en
litige a trait à la conservation et est donc visé par le
traité. Dans l’affirmative, il faut alors se demander
s’il peut être justifié selon le crit`ere établi dans
l’arrêt Sparrow.

D. The Regulation at Issue D. Le texte réglementaire en litige

For ease of reference, I repeat the regulation 44Pour en faciliter la consultation, je reproduis de
under which the respondent was charged: nouveau le texte r´eglementaire en vertu duquel

l’intim é a été inculpé:
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41(1) No person shall: [TRADUCTION] 41(1) Seules les personnes titulaires d’un
acte de disposition sont autoris´ees:

(a) occupy; a) à occuper des terres faisant partie d’un parc;

(b) undertake research on; b) `a y effectuer des recherches;

(c) alter; c) à les transformer;

(d) use or exploit any resource in, on or under; or d) `a utiliser ou à exploiter des ressources s’y trouvant,
en surface ou dans le sous-sol;

(e) develop; e) à mettre en valeur de telles terres.

park land without a disposition.

(2) Without limiting the generality of subsection (1), no (2) Sans que soit limit´ee la port´ee générale du par. (1),
person shall: seules les personnes qui sont titulaires d’un acte de dis-

position ou qui ont obtenu au préalable le consentement
écrit du ministre peuvent:

. . . . . .

(j) construct or occupy a temporary or permanent j) construire ou occuper une habitation temporaire ou
dwelling on park land permanente dans les terres faisant partie d’un parc.

. . .

without a disposition or the prior written consent of the
minister.

These regulations prohibit the construction of Ces dispositions r´eglementaires interdisent la cons-
either a temporary or permanent structure without truction de toute structure — temporaire ou perma-
the written permission of the minister. nente — sans la permission ´ecrite du ministre.

The Crown has expressly disavowed the idea45 Le ministère public a express´ement rejet´e l’idée
that these regulations are related to an overall selon laquelle ces dispositions r´eglementaires
scheme of conservation. In its factum, the Crown seraient li´ees à un mécanisme g´enéral de conserva-
wrote, “These regulations are unrelated to the con- tion. Dans son m´emoire, il a écrit: [TRADUCTION]
servation of fish, fur bearing animals and big game «Ces dispositions r´eglementaires ne se rapportent
and, therefore, consideration of the various conser- aucunement `a la conservation du poisson, des ani-
vation schemes that are in place in the Park is maux `a fourrure et du gros gibier, et, en cons´e-
unnecessary.” It is possible that the Crown may be quence, il n’est pas n´ecessaire de prendre en consi-
employing an unnecessarily restrictive definition d´eration les divers m´ecanismes de conservation en
of conservation. These regulations appear to have place dans le parc.» Il est possible que le minist`ere
some environmental concerns. For example, a public applique une d´efinition inutilement limita-
requirement that cabins be built at least 150 feet tive de la notion de conservation. Les dispositions
away from the shore may be concerned with possi- r´eglementaires semblent avoir certains aspects
ble pollution of the lake, the erosion of the shore- environnementaux. Par exemple, l’obligation de
line and the effects of that erosion on water qual- construire les cabanes `a au moins 150 pieds des
ity. It may well be that the conservation laws berges du lac visent peut-ˆetre à parer aux risques
discussed in Badger should be construed gener- de pollution du lac, ainsi qu’`a l’érosion des berges
ously to refer not only to the conservation of game et aux effets de l’´erosion sur la qualité de l’eau. Il
and fish but also to the environment they inhabit. est bien possible que les mesures l´egislatives en
Legislation aimed at preserving habitat and mati`ere de conservation ´evoquées dans Badger
biodiversity, the water quality of ground water and doivent ˆetre interpr´etées g´enéreusement et qu’elles

19
99

 C
an

LI
I 6

73
 (

S
C

C
)



[1999] 1 R.C.S. 417R. c. SUNDOWN Le juge Cory

of lakes, rivers and streams, topsoil conservancy ne visent pas uniquement la conservation du gibier
and the prevention of erosion may be laws in rela- et du poisson mais ´egalement la protection de leur
tion to conservation. However, in light of the habitat. Les textes de loi visant la pr´eservation de
Crown’s concession, this issue should not be con- l’habitat, de la biodiversit´e ou de la qualité de l’eau
sidered in this appeal. de la nappe souterraine et des lacs, rivi`eres et ruis-

seaux, la conservation du sol arable ou la pr´even-
tion de l’érosion peuvent constituer des mesures
législatives en mati`ere de conservation. Toutefois,
à la lumière des concessions faites par le minist`ere
public, cette question n’a pas `a être examin´ee dans
le présent pourvoi.

This is not to foreclose the possibility that the 46Cela ne signifie toutefois pas que Sa Majest´e ne
Crown could, in properly drafted regulations, rea- pourrait pas, au moyen d’un r`eglement convena-
sonably limit the hunting rights of Treaty No. 6 blement r´edigé, restreindre raisonnablement les
adherents. Regulations clearly aimed at conserva- droits de chasse des adh´erents au Trait´e no 6. Un
tion that carefully consider the treaty rights of the r`eglement qui aurait clairement pour objet la con-
respondent and others in his position may very servation et tiendrait soigneusement compte des
well pass the Sparrow justification test. However, droits issus de trait´es de l’intimé et d’autres per-
both the purpose of the regulations and the accom- sonnes dans la mˆeme situation pourrait très bien
modation of the treaty rights in issue would have satisfaire au crit`ere de justification établi dans
to be clear from the wording of the legislation. It Sparrow. Toutefois, tant l’objet du r`eglement que
would not be sufficient for the Crown to simply la conciliation de cet objet avec les droits issus de
assert that the regulations are “necessary” for con- trait´e en cause devraient ressortir clairement du
servation. Evidence on this issue would have to be libell´e du texte de loi. Le minist`ere public ne pour-
adduced. The Crown would also have to demon- rait se contenter d’affirmer que les dispositions
strate that the legislation does not unduly impair r´eglementaires sont «n´ecessaires» `a des fins de
treaty rights. The solemn promises of the treaty conservation. Il faudrait produire des ´eléments de
must be fairly interpreted and the honour of the preuve sur ce point. Le minist`ere public devrait
Crown upheld. Treaty rights must not be lightly aussi d´emontrer que le texte de loi ne porte pas
infringed. Clear evidence of justification would be atteinte indˆument à des droits issus de traité. Les
required before that infringement could be promesses solennelles inscrites dans le trait´e doi-
accepted. vent être interpr´etées avec ´equité et l’honneur de la

Couronne doit être soutenu. Les droits issus de
traités ne doivent pas ˆetre enfreints `a la légère. Il
faudrait une preuve de justification claire pour
qu’une atteinte puisse ˆetre accept´ee.

Section 88 of the Indian Act L’article 88 de la Loi sur les Indiens

Section 88 of the Indian Act, R.S.C., 1985, 47L’article 88 de la Loi sur les Indiens, L.R.C.
c. I-5, reads as follows: (1985), ch. I-5, est ainsi r´edigé:

88. Subject to the terms of any treaty and any other 88. Sous réserve des dispositions de quelque traité et
Act of Parliament, all laws of general application from de quelque autre loi f´edérale, toutes les lois d’applica-
time to time in force in any province are applicable to tion g´enérale et en vigueur dans une province sont appli-
and in respect of Indians in the province, except to the cables aux Indiens qui s’y trouvent et `a leur égard, sauf
extent that those laws are inconsistent with this Act or dans la mesure o`u ces lois sont incompatibles avec la
any order, rule, regulation or by-law made thereunder, pr´esente loi ou quelque arrˆeté, ordonnance, r`egle, règle-
and except to the extent that those laws make provision ment ou r`eglement administratif pris sous son r´egime, et

19
99

 C
an

LI
I 6

73
 (

S
C

C
)



418 [1999] 1 S.C.R.R. v. SUNDOWN Cory J.

for any matter for which provision is made by or under sauf dans la mesure o`u ces lois contiennent des disposi-
this Act. tions sur toute question prévue par la pr´esente loi ou

sous son r´egime.

The regulations in issue are provincial laws of gen- Les dispositions r´eglementaires en litige sont des
eral application that, if they were to apply to lois provinciales d’application g´enérale qui, si elles
Mr. Sundown, would conflict with the treaty. ´etaient applicables `a M. Sundown, seraient incom-
Accordingly, they must give way to “the terms of patibles avec le trait´e. Par conséquent, elles doi-
any treaty”. The rights of Mr. Sundown under vent c´eder le pas aux «dispositions de quelque
Treaty No. 6 permit him to build a cabin as a rea- trait´e». En vertu des droits que lui reconnaı̂t le
sonably incidental activity to his right to hunt. Trait´e no 6, M. Sundown peut construire une
Thus, the regulations are inapplicable to him under cabane, puisqu’il s’agit d’une activit´e raisonnable-
s. 88. See, for example, Dick v. The Queen, [1985] ment accessoire `a son droit de chasse. En cons´e-
2 S.C.R. 309. quence, les dispositions réglementaires en litige

sont inapplicables `a son égard sous l’effet de
l’art. 88. Voir, par exemple, Dick c. La Reine,
[1985] 2 R.C.S. 309.

The Crown argued, not in its factum but briefly48 Le ministère public a prétendu, non pas dans son
in its oral submissions, that “an implicit justifica- m´emoire mais brièvement dans ses plaidoiries, que
tion requirement” can be found in s. 88. The Chief l’art. 88 comporte [TRADUCTION] «une obligation
Justice raised this same issue in R. v. Côté, [1996] implicite de justification». Le Juge en chef a fait
3 S.C.R. 139, at para. 87, without resolving it. He ´etat de cette question dans R. c. Côté, [1996] 3
stated, “I know of no case which has authorita- R.C.S. 139, au par. 87, sans toutefois y r´epondre. Il
tively discounted the potential existence of an a d´eclaré ceci: «Je ne connais pas de décision fai-
implicit justification stage under s. 88” (emphasis sant autorit´e qui aurait ´ecarté l’existence possible
in original). In the absence of any significant argu- d’une ´etape implicite de justification dans l’appli-
ment on this issue, it is not appropriate to consider cation de l’art. 88» (soulign´e dans l’original). En
it, important as it may be. l’absence d’argumentation approfondie sur cette

question, il ne convient pas de l’examiner, aussi
importante soit-elle.

In the result, I would dismiss the appeal.49 Par conséquent, je suis d’avis de rejeter le pour-
voi.

A constitutional question was stated. It read:50 La question constitutionnelle suivante a ´eté for-
mulée:

Question:Are ss. 41(2)(j) and 59(a) of The Parks Reg- Question:Les alinéas 41(2)j) et 59a) de The Parks
ulations, 1991, R.R.S. c. P-1.1, Reg. 6, con- Regulations, 1991, R.R.S. ch. P-1.1, Reg. 6,
stitutionally inapplicable to the respondent sont-ils inapplicables `a l’intimé sur le plan
by virtue of his treaty right to hunt as recog- constitutionnel en vertu du droit de chasse
nized by s. 35 of the Constitution Act, 1982? issu de traités qui lui est reconnu par

l’art. 35 de la Loi constitutionnelle de 1982?

Answer: As this appeal was resolved without ref- R´eponse: Comme le présent pourvoi a ´eté tranch´e
erence to the Constitution Act, 1982, sans r´eférence `a la Loi constitutionnelle
this question need not be answered. de 1982, il n’est pas n´ecessaire de

répondre `a cette question.

Appeal dismissed. Pourvoi rejeté.
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650 ALCAN v. CARRIER SEKANI TRIBAL COUNCIL [2010] 2 S.C.R.

Rio Tinto Alcan Inc. et British Columbia 
Hydro and Power Authority Appelantes

c.

Conseil tribal Carrier Sekani Intimé

et

Procureur général du Canada, procureur 
général de l’Ontario, procureur général 
de la Colombie-Britannique, procureur 
général de l’Alberta, British Columbia 
Utilities Commission, Première nation crie 
Mikisew, Première nation de Moosomin, 
Nunavut Tunngavik Inc., Conseil tribal de 
la nation Nlaka’pamux, Alliance des nations 
de l’Okanagan, Bande indienne d’Upper 
Nicola, Division des Grands lacs de la nation 
Secwepemc, Assemblée des Premières 
Nations, Première nation Standing Buffalo 
Dakota, Sommet des Premières nations, 
Première nation Duncan’s, Première nation 
de Horse Lake, Independent Power Producers 
Association of British Columbia, Enbridge 
Pipelines Inc. et TransCanada Keystone 
Pipeline GP Ltd. Intervenants

Répertorié : Rio Tinto Alcan Inc. c. Conseil 
tribal Carrier Sekani

2010 CSC 43

No du greffe : 33132.

2010 : 21 mai; 2010 : 28 octobre.

Présents : La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Fish, Abella, Charron, Rothstein et 
Cromwell.

eN aPPel de la CouR d’aPPel de la 
ColombIe-bRItaNNIque

 Droit constitutionnel — Honneur de la Couronne — 
Peuples autochtones — Droits ancestraux — Droit à la 
consultation — La Colombie-Britannique a autorisé la 
construction d’un ouvrage modifiant le débit d’un cours 

Rio Tinto Alcan Inc. and British Columbia 
Hydro and Power Authority Appellants

v.

Carrier Sekani Tribal Council Respondent

and

Attorney General of Canada, Attorney 
General of Ontario, Attorney General 
of British Columbia, Attorney General 
of Alberta, British Columbia Utilities 
Commission, Mikisew Cree First Nation, 
Moosomin First Nation, Nunavut Tunngavik 
Inc., Nlaka’pamux Nation Tribal Council, 
Okanagan Nation Alliance, Upper Nicola 
Indian Band, Lakes Division of the 
Secwepemc Nation, Assembly of First Nations, 
Standing Buffalo Dakota First Nation, First 
Nations Summit, Duncan’s First Nation, 
Horse Lake First Nation, Independent Power 
Producers Association of British Columbia, 
Enbridge Pipelines Inc. and TransCanada 
Keystone Pipeline GP Ltd. Interveners

Indexed as: Rio Tinto Alcan Inc. v. Carrier 
Sekani Tribal Council

2010 SCC 43

File No.: 33132.

2010: May 21; 2010: October 28.

Present: McLachlin C.J. and Binnie, LeBel, Deschamps, 
Fish, Abella, Charron, Rothstein and Cromwell JJ.

oN aPPeal fRom the CouRt of aPPeal foR 
bRItIsh ColumbIa

 Constitutional law — Honour of the Crown — Ab-
original peoples — Aboriginal rights — Right to consul-
tation — British Columbia authorized project altering 
timing and flow of water in area claimed by First Nations 
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d’eau dans un territoire revendiqué par des Autochtones 
sans consulter au préalable les Premières nations tou-
chées — La société d’État provinciale d’hydroélectri-
cité a ensuite demandé à la British Columbia Utilities 
Commission d’approuver un contrat d’achat intervenu 
avec un producteur d’électricité privé — L’obligation de 
consulter naît lorsque la Couronne a connaissance de 
l’existence éventuelle d’une revendication autochtone 
ou d’un droit ancestral et qu’elle envisage une mesure 
susceptible d’avoir un effet défavorable sur cette reven-
dication ou ce droit — La Commission a-t-elle agi rai-
sonnablement en refusant de se pencher sur le caractère 
adéquat de la consultation alors qu’elle était appelée 
à déterminer si le contrat servait l’intérêt public? — 
L’obligation de consulter a-t-elle pris naissance? — Que 
faut-il entendre par « effet défavorable »? — Loi consti-
tutionnelle de 1982, art. 35 — Utilities Commission Act, 
R.S.B.C. 1996, ch. 473, art. 71.

 Droit administratif — Organismes et tribunaux admi-
nistratifs — Compétence — La Colombie-Britannique a 
autorisé la construction d’un ouvrage modifiant le débit 
d’un cours d’eau dans un territoire revendiqué par des 
Autochtones sans consulter au préalable les Premières 
nations touchées — La société d’État provinciale d’hy-
droélectricité a ensuite demandé à la British Columbia 
Utilities Commission d’approuver un contrat d’achat 
intervenu avec un producteur d’électricité privé — La 
Commission avait le pouvoir de trancher des questions 
de droit et de décider si un contrat était dans l’intérêt 
public — Avait-elle compétence pour s’acquitter de 
l’obligation de la Couronne de consulter? — Avait-elle 
le pouvoir de se pencher sur le caractère adéquat de la 
consultation? — Dans l’affirmative, lui incombait-il de 
se pencher sur le caractère adéquat de la consultation 
pour décider si le contrat servait l’intérêt public? — Loi 
constitutionnelle de 1982, art. 35 — Utilities Commis-
sion Act, R.S.B.C. 1996, ch. 473, art. 71.

 Dans les années 1950, le gouvernement de la 
Colombie-Britannique a autorisé la construction d’un 
barrage et d’un réservoir qui ont modifié les débits 
d’eau dans la rivière Nechako. Les Premières nations 
prétendent que la vallée de la Nechako fait partie de 
leurs terres ancestrales et elles revendiquent le droit de 
pêcher dans la rivière Nechako, mais comme ce n’était 
pas l’usage à l’époque, elles n’ont pas été consultées 
relativement au barrage projeté.

 Depuis 1961, Alcan vend les surplus d’électricité du 
barrage à BC Hydro au moyen de contrats d’achat d’élec-
tricité (« CAÉ ») dans lesquels elle s’engage à vendre 
l’électricité excédentaire, et BC Hydro à l’acheter. Le 
gouvernement de la Colombie-Britannique a demandé 

without consulting affected First Nations — Thereafter, 
provincial hydro and power authority sought British 
Columbia Utilities Commission’s approval of agreement 
to purchase power generated by project from private 
producer — Duty to consult arises when Crown knows 
of potential Aboriginal claim or right and contemplates 
conduct that may adversely affect it — Whether Com-
mission reasonably declined to consider adequacy of 
consultation in context of assessing whether agreement 
is in public interest — Whether duty to consult arose — 
What constitutes “adverse effect” — Constitution Act, 
1982, s. 35 — Utilities Commission Act, R.S.B.C. 1996, 
c. 473, s. 71.

 Administrative law — Boards and tribunals — Juris-
diction — British Columbia authorized project alter-
ing timing and flow of water in area claimed by First 
Nations without consulting affected First Nations — 
Thereafter, provincial hydro and power authority sought 
British Columbia Utilities Commission’s approval of 
agreement to purchase power generated by project from 
private producer — Commission empowered to decide 
questions of law and to determine whether agreement is 
in public interest — Whether Commission had jurisdic-
tion to discharge Crown’s constitutional obligation to 
consult — Whether Commission had jurisdiction to con-
sider adequacy of consultation — If so, whether it was 
required to consider adequacy of consultation in deter-
mining whether agreement is in public interest — Con-
stitution Act, 1982, s. 35 — Utilities Commission Act, 
R.S.B.C. 1996, c. 473, s. 71.

 In the 1950s, the government of British Columbia 
authorized the building of a dam and reservoir which 
altered the amount and timing of water flows in the 
Nechako River. The First Nations claim the Nechako 
Valley as their ancestral homeland, and the right to fish 
in the Nechako River, but, pursuant to the practice at the 
time, they were not consulted about the dam project.

 Since 1961, excess power generated by the dam 
has been sold by Alcan to BC Hydro under Energy 
Purchase Agreements (“EPAs”) which commit Alcan 
to supplying and BC Hydro to purchasing excess elec-
tricity. The government of British Columbia sought the 
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à la Commission d’approuver le CAÉ de 2007. Les 
Premières nations ont fait valoir que ce dernier devait 
faire l’objet d’une consultation suivant l’art. 35 de la Loi 
constitutionnelle de 1982.

 La Commission a reconnu avoir le pouvoir d’exami-
ner le caractère adéquat de la consultation des groupes 
autochtones, mais elle a conclu que la question de la 
consultation ne pouvait se poser étant donné que le CAÉ 
de 2007 n’allait pas avoir d’effet préjudiciable sur quel-
que intérêt autochtone. La Cour d’appel de la Colombie-
Britannique a annulé ses ordonnances et lui a renvoyé 
l’affaire pour qu’elle entende preuve et arguments sur la 
question de savoir s’il existait ou non une obligation de 
consulter les Premières nations et, dans l’affirmative, si 
elle avait été respectée. Alcan et BC Hydro ont interjeté 
appel.

 Arrêt : Le pourvoi est accueilli, et la décision de la 
British Columbia Utilities Commission approuvant le 
CAÉ de 2007 est confirmée.

 La Commission n’a pas agi de manière déraisonna-
ble en approuvant le CAÉ de 2007. Un gouvernement a 
l’obligation de consulter les peuples autochtones avant de 
prendre des décisions susceptibles d’avoir un effet préju-
diciable sur les terres et les ressources revendiquées par 
eux. L’obligation de consulter s’origine de l’honneur de 
la Couronne et c’est un corollaire de celle d’arriver à un 
règlement équitable des revendications autochtones au 
terme du processus de négociation de traités. Lorsque ce 
processus est en cours, la Couronne a l’obligation tacite 
de consulter les demandeurs autochtones sur ce qui est 
susceptible d’avoir un effet préjudiciable sur leurs droits 
issus de traités et leurs droits ancestraux, et de trouver 
des mesures d’accommodement dans un esprit de conci-
liation. L’obligation revêt un caractère à la fois juridique 
et constitutionnel. Elle est de nature prospective et prend 
appui sur des droits dont l’existence reste à prouver. La 
nature de l’obligation et le recours pour manquement à 
celle-ci varient en fonction de la situation.

 L’obligation de consulter prend naissance lorsque la 
Couronne a connaissance, concrètement ou par imputa-
tion, de l’existence potentielle du droit ou titre ancestral 
revendiqué et qu’elle envisage une mesure susceptible 
d’avoir un effet préjudiciable sur celui-ci. Cette condition 
comporte trois éléments. Premièrement, la Couronne 
doit avoir connaissance, concrètement ou par imputa-
tion, de l’existence possible d’une revendication autoch-
tone ou d’un droit ancestral. L’existence possible d’une 
revendication est essentielle, mais il n’est pas nécessaire 
de prouver que la revendication connaîtra une issue favo-
rable. Deuxièmement, il doit y avoir une mesure ou une 
décision de la Couronne. Conformément à l’approche 
généreuse et téléologique que commande l’obligation de 

Commission’s approval of the 2007 EPA. The First 
Nations asserted that the 2007 EPA should be subject to 
consultation under s. 35 of the Constitution Act, 1982.

 The Commission accepted that it had the power to 
consider the adequacy of consultation with Aboriginal 
groups, but found that the consultation issue could not 
arise because the 2007 EPA would not adversely affect 
any Aboriginal interest. The British Columbia Court of 
Appeal reversed the Commission’s orders and remitted 
the case to the Commission for evidence and argument 
on whether a duty to consult the First Nations exists 
and, if so, whether it had been met. Alcan and BC 
Hydro appealed.

 Held: The appeal should be allowed and the decision 
of the British Columbia Utilities Commission approv-
ing the 2007 EPA should be confirmed.

 The Commission did not act unreasonably in approv-
ing the 2007 EPA. Governments have a duty to consult 
with Aboriginal groups when making decisions which 
may adversely impact lands and resources to which 
Aboriginal peoples lay claim. The duty to consult is 
grounded in the honour of the Crown and is a corollary 
of the Crown’s obligation to achieve the just settlement 
of Aboriginal claims through the treaty process. While 
the treaty claims process is ongoing, there is an implied 
duty to consult with Aboriginal claimants on matters 
that may adversely affect their treaty and Aboriginal 
rights, and to accommodate those interests in the spirit 
of reconciliation. The duty has both a legal and a con-
stitutional character, and is prospective, fastening on 
rights yet to be proven. The nature of the duty and the 
remedy for its breach vary with the situation.

 The duty to consult arises when the Crown has 
knowledge, real or constructive, of the potential exist-
ence of the Aboriginal right or title and contemplates 
conduct that might adversely affect it. This test can 
be broken down into three elements. First, the Crown 
must have real or constructive knowledge of a poten-
tial Aboriginal claim or right. While the existence of 
a potential claim is essential, proof that the claim will 
succeed is not. Second, there must be Crown conduct 
or a Crown decision. In accordance with the generous, 
purposive approach that must be brought to the duty to 
consult, the required decision or conduct is not con-
fined to government exercise of statutory powers or to 
decisions or conduct which have an immediate impact 
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consulter, cette mesure ou cette décision ne s’entend pas 
uniquement de l’exercice d’un pouvoir conféré par la loi 
ni seulement d’une décision ou d’un acte qui a un effet 
immédiat sur des terres et des ressources. L’obligation 
de consulter naît aussi d’une « décision stratégique prise 
en haut lieu » qui est susceptible d’avoir un effet sur des 
revendications autochtones et des droits ancestraux. 
Troisièmement, il doit être possible que la mesure de la 
Couronne ait un effet sur une revendication autochtone 
ou un droit ancestral. Le demandeur doit établir un lien 
de causalité entre la mesure ou la décision envisagée par 
le gouvernement et un effet préjudiciable éventuel sur une 
revendication autochtone ou un droit ancestral. Un acte 
fautif antérieur, une simple répercussion hypothétique 
et un effet préjudiciable sur la position de négociation 
ultérieure d’une Première nation ne suffisent pas. Aussi, 
l’obligation de consulter ne vise que les effets préjudicia-
bles de la mesure ou de la décision actuelle du gouverne-
ment, à l’exclusion des effets préjudiciables globaux du 
projet dont elle fait partie. Lorsque la ressource est trans-
formée depuis longtemps et que la mesure ou la décision 
actuelle du gouvernement n’a plus aucune incidence sur 
elle, il n’y a pas lieu de consulter, mais de négocier une 
indemnisation.

 Un tribunal administratif doit s’en tenir à l’exercice 
des pouvoirs que lui confère sa loi habilitante, et son rôle 
en ce qui a trait à la consultation tient à ses obligations 
et à ses attributions légales. Le législateur peut décider 
de déléguer à un tribunal administratif l’obligation de la 
Couronne de consulter, et il peut lui conférer le pouvoir 
de décider si une consultation adéquate a eu lieu.

 Le pouvoir de consulter, qui est distinct du pouvoir 
de déterminer s’il existe une obligation de consulter, ne 
peut être inféré du simple pouvoir d’examiner des ques-
tions de droit. La consultation comme telle n’est pas une 
question de droit. Il s’agit d’un processus constitutionnel 
distinct, souvent complexe, et dans certaines circons-
tances, d’un droit mettant en jeu faits, droit, politique 
et compromis. Le tribunal administratif désireux d’en-
treprendre une consultation doit y être expressément ou 
tacitement autorisé, et sa loi habilitante doit lui conférer 
la pouvoir de réparation nécessaire.

 L’obligation de consulter est une obligation constitu-
tionnelle qui fait intervenir l’honneur de la Couronne. 
Elle doit être respectée. Si le régime administratif mis 
en place par le législateur ne peut remédier aux éven-
tuels effets préjudiciables d’une décision sur des intérêts 
autochtones, les Premières nations touchées doivent alors 
s’adresser à une cour de justice pour obtenir la réparation 
voulue. L’expérience enseigne que la voie judiciaire est 
longue, coûteuse et souvent vaine et qu’elle ne sert l’inté-
rêt de personne.

on lands and resources. The duty to consult extends 
to “strategic, higher level decisions” that may have an 
impact on Aboriginal claims and rights. Third, there 
must be a possibility that the Crown conduct may affect 
the Aboriginal claim or right. The claimant must show 
a causal relationship between the proposed govern-
ment conduct or decision and a potential for adverse 
impacts on pending Aboriginal claims or rights. Past 
wrongs, speculative impacts, and adverse effects on a 
First Nation’s future negotiating position will not suf-
fice. Moreover, the duty to consult is confined to the 
adverse impacts flowing from the current government 
conduct or decision, not to larger adverse impacts of 
the project of which it is a part. Where the resource 
has long since been altered and the present government 
conduct or decision does not have any further impact on 
the resource, the issue is not consultation, but negotia-
tion about compensation.

 Tribunals are confined to the powers conferred on 
them by their constituent legislation, and the role of par-
ticular tribunals in relation to consultation depends on the 
duties and powers the legislature has conferred on them. 
The legislature may choose to delegate the duty to consult 
to a tribunal, and it may empower the tribunal to deter-
mine whether adequate consultation has taken place.

 The power to engage in consultation itself, as distinct 
from the jurisdiction to determine whether a duty to 
consult exists, cannot be inferred from the mere power 
to consider questions of law. Consultation itself is not a 
question of law; it is a distinct, often complex, consti-
tutional process and, in certain circumstances, a right 
involving facts, law, policy, and compromise. The tribu-
nal seeking to engage in consultation must be expressly 
or impliedly empowered to do so and its enabling stat-
ute must give it the necessary remedial powers.

 The duty to consult is a constitutional duty invok-
ing the honour of the Crown. It must be met. If the tri-
bunal structure set up by the legislature is incapable 
of dealing with a decision’s potential adverse impacts 
on Aboriginal interests, then the Aboriginal peoples 
affected must seek appropriate remedies in the courts. 
These remedies have proven time-consuming and 
expensive, are often ineffective, and serve the interest 
of no one.
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 En l’espèce, la Commission avait le pouvoir de 
déterminer si une consultation adéquate avait eu lieu. 
La Utilities Commission Act l’investissait du pouvoir 
de trancher des questions de droit aux fins de déter-
miner si un CAÉ servait l’intérêt public, ce qui empor-
tait celui de trancher une question constitutionnelle 
dont elle était régulièrement saisie. Au moment consi-
déré, elle exigeait également de la Commission qu’elle 
tienne compte de « tout autre élément jugé pertinent eu 
égard à l’intérêt public », dont le caractère adéquat de la 
consultation. L’Administrative Tribunals Act ne modi-
fie pas cette conclusion même si elle prévoit qu’un tri-
bunal administratif n’a pas compétence à l’égard d’une 
« question constitutionnelle », car la demande de révi-
sion échappe à la définition restrictive de ce terme.

 Le législateur n’a pas délégué à la Commission 
l’obligation de la Couronne de consulter. Le pouvoir de 
la Commission d’examiner les questions de droit et tout 
élément pertinent pour ce qui concerne l’intérêt public 
ne l’autorise pas à entreprendre la consultation, car 
celle-ci est un processus constitutionnel distinct, et non 
une question de droit.

 La Commission a reconnu à juste titre avoir le pouvoir 
d’examiner le caractère adéquat de la consultation des 
groupes autochtones et elle a raisonnablement conclu que 
la question de la consultation ne pouvait se poser étant 
donné que le CAÉ de 2007 n’allait pas avoir d’effet préju-
diciable sur quelque intérêt autochtone. Dans la présente 
affaire, la Couronne avait connaissance de l’existence 
possible d’une revendication autochtone ou d’un droit 
ancestral, et le projet de BC Hydro de conclure avec 
Alcan un contrat d’achat d’électricité constituait claire-
ment une mesure projetée par la Couronne. Cependant, 
le CAÉ de 2007 n’allait pas avoir d’impact physique 
sur la rivière Nechako ou sur le poisson, ni entraîner de 
changements organisationnels, politiques ou de gestion 
susceptibles d’avoir un effet préjudiciable sur les reven-
dications ou les droits des Premières nations. L’omission 
de consulter relativement au projet initial constituait une 
atteinte sous-jacente et ne suffisait pas pour faire naître 
l’obligation de consulter. Vu leur obligation d’agir confor-
mément à l’honneur de la Couronne, les représentants de 
BC Hydro devront néanmoins tenir compte des groupes 
autochtones touchés et les consulter au besoin lorsqu’une 
décision ultérieure sera susceptible d’avoir un effet préju-
diciable sur eux.
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British Columbia Utilities Commission approuvant 
le CAÉ de 2007 confirmée.

 Daniel A. Webster, c.r., David W. Bursey et Ryan 
D. W. Dalziel, pour l’appelante Rio Tinto Alcan 
Inc.

 Chris W. Sanderson, c.r., Keith B. Bergner et 
Laura Bevan, pour l’appelante British Columbia 
Hydro and Power Authority.

 Gregory J. McDade, c.r., et Maegen M. Giltrow, 
pour l’intimé.

 Mitchell R. Taylor, c.r., pour l’intervenant le pro-
cureur général du Canada.

 Malliha Wilson et Tamara D. Barclay, pour l’in-
tervenant le procureur général de l’Ontario.

 Paul E. Yearwood, pour l’intervenant le procu-
reur général de la Colombie-Britannique.

 Stephanie C. Latimer, pour l’intervenant le pro-
cureur général de l’Alberta.

 Argumentation écrite seulement par Gordon A. 
Fulton, c.r., pour l’intervenante British Columbia 
Utilities Commission.

 Argumentation écrite seulement par Robert C. 
Freedman et Rosanne M. Kyle, pour l’intervenante 
la Première nation crie Mikisew.

 Argumentation écrite seulement par Jeffrey 
R. W. Rath et Nathalie Whyte, pour l’intervenante 
la Première nation de Moosomin.

 Richard Spaulding, pour l’intervenante Nunavut 
Tunngavik Inc.

 Argumentation écrite seulement par Timothy 
Howard et Bruce Stadfeld, pour les intervenants le 
Conseil tribal de la nation Nlaka’pamux, l’Alliance 
des nations de l’Okanagan et la Bande indienne 
d’Upper Nicola.

 Robert J. M. Janes, pour l’intervenante la 
Division des Grands lacs de la nation Secwepemc.

of the British Columbia Utilities Commission 
approving 2007 EPA confirmed.

 Daniel A. Webster, Q.C., David W. Bursey and 
Ryan D. W. Dalziel, for the appellant Rio Tinto 
Alcan Inc.

 Chris W. Sanderson, Q.C., Keith B. Bergner and 
Laura Bevan, for the appellant the British Columbia 
Hydro and Power Authority.

 Gregory J. McDade, Q.C., and Maegen M. 
Giltrow, for the respondent.

 Mitchell R. Taylor, Q.C., for the intervener the 
Attorney General of Canada.

 Malliha Wilson and Tamara D. Barclay, for the 
intervener the Attorney General of Ontario.

 Paul E. Yearwood, for the intervener the 
Attorney General of British Columbia.

 Stephanie C. Latimer, for the intervener the 
Attorney General of Alberta.

 Written submissions only by Gordon A. Fulton, 
Q.C., for the intervener the British Columbia 
Utilities Commission.

 Written submissions only by Robert C. 
Freedman and Rosanne M. Kyle, for the intervener 
the Mikisew Cree First Nation.

 Written submissions only by Jeffrey R. W. 
Rath and Nathalie Whyte, for the intervener the 
Moosomin First Nation.

 Richard Spaulding, for the intervener Nunavut 
Tunngavik Inc.

 Written submissions only by Timothy Howard 
and Bruce Stadfeld, for the interveners the 
Nlaka’pamux Nation Tribal Council, the Okanagan 
Nation Alliance and the Upper Nicola Indian 
Band.

 Robert J. M. Janes, for the intervener the Lakes 
Division of the Secwepemc Nation.
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 Peter W. Hutchins et David Kalmakoff, pour 
l’intervenante l’assemblée des Premières nations.

 argumentation écrite seulement par Mervin C. 
Phillips, pour l’intervenante la Première nation 
Standing buffalo Dakota.

 Arthur C. Pape et Richard B. Salter, pour l’in-
tervenant le Sommet des Premières nations.

 Jay Nelson, pour les intervenantes la Première 
nation Duncan’s et la Première nation de Horse 
lake.

 Roy W. Millen, pour l’intervenante independent 
Power Producers association of british Columbia.

 argumentation écrite seulement par Harry 
C. G. Underwood, pour l’intervenante enbridge 
Pipelines inc.

 argumentation écrite seulement par C. Kemm 
Yates, c.r., pour l’intervenante transCanada key-
stone Pipeline GP ltd.

 Version française du jugement de la Cour rendu 
par

[1] La Juge en chef — Dans les années 1950, 
le gouvernement de la Colombie-britannique a 
autorisé la construction du barrage kenney dans 
le nord-ouest de la province en vue de la produc-
tion d’électricité destinée à l’alimentation d’une 
aluminerie. le barrage et le réservoir ont modifié 
les débits d’eau dans la rivière nechako, dont les 
Premières nations du Conseil tribal Carrier Sekani  
(« CtCS ») tirent leur subsistance (notamment 
grâce à la pêche) depuis des temps immémo-
riaux. Ces Premières nations n’ont pas été consul-
tées avant la construction du complexe. le gou-
vernement de la Colombie-britannique demande 
aujourd’hui l’approbation d’un contrat de vente des 
surplus d’électricité produits par le barrage à une 
société d’État, british Columbia Hydro and Power 
authority (« bC Hydro »). la Cour doit détermi-
ner si la british Columbia Utilities Commission (la  
« Commission ») est tenue de se pencher sur la 
question de la consultation des Premières nations 
du CtCS pour déterminer si la vente sert l’intérêt 
public.

 Peter W. Hutchins and David Kalmakoff, for the 
intervener the assembly of First nations.

 Written submissions only by Mervin C. Phillips, 
for the intervener the Standing buffalo Dakota 
First nation.

 Arthur C. Pape and Richard B. Salter, for the 
intervener the First nations Summit.

 Jay Nelson, for the interveners the Duncan’s 
First nation and the Horse lake First nation.

 Roy W. Millen, for the intervener the independent 
Power Producers association of british Columbia.

 Written submissions only by Harry C. G. 
Underwood, for the intervener enbridge Pipelines 
inc.

 Written submissions only by C. Kemm Yates, 
Q.C., for the intervener the transCanada keystone 
Pipeline GP ltd.

 the judgment of the Court was delivered by

[1] The Chief Justice — in the 1950s, the gov-
ernment of british Columbia authorized the build-
ing of the kenney Dam in northwest british 
Columbia for the production of hydro power for 
the smelting of aluminum. the dam and reser-
voir altered the water flows to the nechako River, 
which the Carrier Sekani tribal Council (“CStC”) 
First nations have since time immemorial used for 
fishing and sustenance. this was done without con-
sulting with the CStC First nations. now, the gov-
ernment of british Columbia seeks approval of a 
contract for the sale of excess power from the dam 
to british Columbia Hydro and Power authority 
(“bC Hydro”), a Crown corporation. the ques-
tion is whether the british Columbia Utilities 
Commission (the “Commission”) is required to 
consider the issue of consultation with the CStC 
First nations in determining whether the sale is in 
the public interest.
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[2] Dans l’arrêt Nation Haïda c. Colombie-
Britannique (Ministre des Forêts), 2004 CSC 73, 
[2004] 3 R.C.S. 511, la Cour affirme qu’un gou-
vernement a l’obligation de consulter les peuples 
autochtones avant de prendre des décisions suscep-
tibles d’avoir un effet préjudiciable sur les terres et 
les ressources revendiquées par eux. Depuis lors, la 
consultation des Autochtones par le gouvernement 
constitue un volet important du processus d’exploi-
tation des ressources, spécialement en Colombie-
Britannique où beaucoup de terres et de ressources 
font l’objet de revendications territoriales. Le pour-
voi soulève les questions suivantes : d’où naît l’obli-
gation de consulter et quel rôle joue un tribunal 
administratif dans la consultation et le contrôle de 
celle-ci? Je suis d’avis d’accueillir le pourvoi, tout 
en confirmant l’obligation de BC Hydro de consul-
ter les Premières nations du CTCS sur les activi-
tés d’exploitation ultérieures susceptibles d’avoir un 
effet préjudiciable sur leurs revendications et leurs 
droits.

I. Contexte

A. Les faits

[3] Dans les années 1950, Alcan (aujourd’hui Rio 
Tinto Alcan) a construit un barrage sur la rivière 
Nechako dans le nord-ouest de la Colombie-
Britannique afin de produire de l’électricité des-
tinée à la fabrication d’aluminium. Il s’agissait de 
travaux colossaux. L’eau de la rivière Nechako a été 
détournée dans le réservoir du même nom, où une 
centrale a été construite pour y produire de l’élec-
tricité. Après être passée dans les turbines de la 
centrale, l’eau se déversait ensuite dans la rivière 
Kemano, puis dans l’océan Pacifique à l’ouest. Le 
barrage a eu une incidence sur le débit de la rivière 
Nechako à l’est, ce qui a eu des répercussions sur 
les stocks de poissons dans les terres aujourd’hui 
revendiquées par les Premières nations du CTCS. 
Alcan a effectué ces dérivations d’eau conformé-
ment au permis d’exploitation hydraulique perma-
nent nº 102324, qui lui accorde un droit perpétuel 
d’utilisation de l’eau.

[4] En 1987, Alcan, la province de la Colombie-
Britannique et le Canada ont convenu de lâchers 

[2] In Haida Nation v. British Columbia (Minister 
of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, 
this Court affirmed that governments have a duty 
to consult with Aboriginal groups when making 
decisions which may adversely impact lands and 
resources to which Aboriginal peoples lay claim. 
In the intervening years, government-Aboriginal 
consultation has become an important part of the 
resource development process in British Columbia 
especially; much of the land and resources there 
are subject to land claims negotiations. This case 
raises the issues of what triggers a duty to consult, 
and the place of government tribunals in consulta-
tion and the review of consultation. I would allow 
the appeal, while affirming the duty of BC Hydro 
to consult the CSTC First Nations on future devel-
opments that may adversely affect their claims and 
rights.

I. Background

A. The Facts

[3] In the 1950s, Alcan (now Rio Tinto Alcan) 
dammed the Nechako River in northwestern 
British Columbia for the purposes of power devel-
opment in connection with aluminum production. 
The project was one of huge magnitude. It diverted 
water from the Nechako River into the Nechako 
Reservoir, where a powerhouse was installed for 
the production of electricity. After passing through 
the turbines of the powerhouse, the water flowed to 
the Kemano River and on to the Pacific Ocean to 
the west. The dam affected the amount and timing 
of water flows into the Nechako River to the east, 
impacting fisheries on lands now claimed by the 
CSTC First Nations. Alcan effected these water 
diversions under Final Water Licence No. 102324 
which gives Alcan use of the water on a permanent 
basis.

[4] Alcan, the Province of British Columbia, and 
Canada entered into a Settlement Agreement in 
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d’eau pour protéger les stocks de poissons. Le 
Canada était partie à l’accord, car les pêches, des 
côtes de la mer ou de l’intérieur, relèvent de la 
compétence fédérale suivant le par. 91(12) de la 
Loi constitutionnelle de 1867. L’accord de 1987 
prévoit des lâchers supplémentaires en juillet et en 
août afin de protéger le saumon anadrome. De plus, 
un protocole est intervenu entre la nation Haisla et 
Alcan pour régulariser les débits d’eau et protéger 
les frayères d’eulachons.

[5] Au fil des ans, l’électricité générée par la cen-
trale a principalement servi à alimenter une alumi-
nerie. Toutefois, depuis 1961, Alcan vend ses sur-
plus d’électricité à une société d’État, BC Hydro. 
Ces surplus ont d’abord été consommés locale-
ment, puis acheminés vers des collectivités avoisi-
nantes. Le contrat d’achat d’électricité (le « CAÉ ») 
conclu en 2007, qui fait l’objet du pourvoi, est le 
plus récent intervenu entre Alcan et BC Hydro. 
Alcan s’y engage à vendre l’électricité excédentaire 
produite par la centrale de Kemano, et BC Hydro à 
l’acheter, jusqu’en 2034. Le CAÉ de 2007 crée un 
comité conjoint d’exploitation appelé à conseiller 
les parties sur l’administration du contrat et l’ex-
ploitation du réservoir.

[6] Les Premières nations du CTCS prétendent 
que la vallée de la Nechako fait partie de leurs 
terres ancestrales et elles revendiquent le droit de 
pêcher dans la rivière Nechako. Comme ce n’était 
pas l’usage à l’époque, elles n’ont pas été consul-
tées au sujet du détournement de la rivière occa-
sionné par la construction du barrage dans les 
années 1950. Elles font toutefois valoir que le CAÉ 
de 2007 conclu relativement à l’énergie produite 
par ce barrage devrait faire l’objet d’une consulta-
tion. Selon elles, il s’agit d’un droit constitutionnel 
découlant de l’art. 35 de la Loi constitutionnelle 
de 1982, au sens où l’entend la Cour dans l’arrêt 
Nation Haïda.

B. Les procédures de la Commission

[7] Le CAÉ de 2007 a été soumis à l’examen de 
la Commission, laquelle devait, en application de 
l’art. 71 de la Utilities Commission Act, R.S.B.C. 
1996, ch. 473, déterminer si la vente d’électricité 

1987 on the release of waters in order to protect 
fish stocks. Canada was involved because fisheries, 
whether seacoast-based or inland, fall within fed-
eral jurisdiction under s. 91(12) of the Constitution 
Act, 1867. The 1987 agreement directs the release 
of additional flows in July and August to protect 
migrating salmon. In addition, a protocol has been 
entered into between the Haisla Nation and Alcan 
which regulates water flows to protect eulachon 
spawning grounds.

[5] The electricity generated by the project has 
been used over the years primarily for aluminum 
smelting. Since 1961, however, Alcan has sold its 
excess power to BC Hydro, a Crown Corporation, 
for use in the local area and later for transmission to 
neighbouring communities. The Energy Purchase 
Agreement (“EPA”) entered into in 2007, which is 
the subject of this appeal is the latest in a series 
of power sales from Alcan to BC Hydro. It com-
mits Alcan to supplying and BC Hydro to purchas-
ing excess electricity from the Kemano site until 
2034. The 2007 EPA establishes a Joint Operating 
Committee to advise the parties on the administra-
tion of the EPA and the operation of the reservoir.

[6] The CSTC First Nations claim the Nechako 
Valley as their ancestral homeland, and the right to 
fish in the Nechako River. As was the practice at 
the time, they were not consulted about the diver-
sion of the river effected by the 1950s dam project. 
They assert, however, that the 2007 EPA for the 
power generated by the project should be subject to 
consultation. This, they say, is their constitutional 
right under s. 35 of the Constitution Act, 1982, as 
defined in Haida Nation.

B. The Commission Proceedings

[7] The 2007 EPA was subject to review before 
the Commission. It was charged with determin-
ing whether the sale of electricity was in the public 
interest under s. 71 of the Utilities Commission 
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était dans l’intérêt public. La Commission avait le 
pouvoir de déclarer inapplicable le contrat de vente 
d’électricité qui, selon elle, n’était pas dans l’intérêt 
public compte tenu de la quantité d’énergie fournie, 
de la disponibilité de l’approvisionnement, du prix 
et de la disponibilité de toute autre forme d’énergie, 
du prix de l’énergie fournie à une entreprise de ser-
vices publics et de [TRADUCTION] « tout autre élé-
ment jugé pertinent eu égard à l’intérêt public ».

[8] La Commission a entrepris ses travaux par 
la tenue de deux conférences de nature procédu-
rale pour déterminer notamment le « cadre » de 
l’audience. Le « cadrage » est le processus par lequel 
la Commission détermine [TRADUCTION] « les don-
nées qu’elle estime nécessaires pour décider si le 
contrat est ou non dans l’intérêt public » en applica-
tion de l’al. 71(1)b) de la Utilities Commission Act. 
C’est à cette étape qu’a été soulevée la question de 
la participation des Premières nations à l’audience. 
Le CTCS n’était pas partie à la procédure, contrai-
rement à la Nation Haisla, qui soutenait que la pro-
vince et BC Hydro [TRADUCTION] « avaient manqué 
à leur obligation légale envers elle », mais qui ne 
demandait pas à la Commission « de se pronon-
cer sur le caractère adéquat [de la consultation] et 
des mesures d’accommodement prises [. . .] relati-
vement au CAÉ de 2007 » : Re : British Columbia 
Hydro & Power Authority Filing of Electricity 
Power Purchase Agreement with Alcan Inc. as an 
Energy Supply Contract Pursuant to Section 71, 
British Columbia Utilities Commission, 10 octobre 
2007 (l’« ordonnance sur le cadre de l’audience »), 
inédite. Dans son ordonnance, la Commission se 
prononce donc comme suit sur la question de la 
consultation :

[TRADUCTION] Les éléments de preuve se rapportant à 
la consultation des Premières nations peuvent être perti-
nents, et ce, pour les mêmes raisons que la Commission 
examine souvent la preuve de la consultation d’autres 
intéressés. De manière générale, une preuve de consul-
tation insuffisante, notamment des Premières nations, 
n’est pas déterminante eu égard aux questions dont est 
saisie la Commission.

[9] Le 29 octobre 2007, le CTCS a tardivement 
demandé d’être constitué partie intervenante sur la 
question de la consultation au motif que la décision 

Act, R.S.B.C. 1996, c. 473. The Commission had 
the power to declare a contract for the sale of elec-
tricity unenforceable if it found that it was not in 
the public interest having regard to the quantity 
of energy to be supplied, the availability of sup-
plies, the price and availability of any other form of 
energy, the price of the energy supplied to a public 
utility company, and “any other factor that the com-
mission considers relevant to the public interest”.

[8] The Commission began its work by holding 
two procedural conferences to determine, among 
other things, the “scope” of its hearing. “Scoping” 
is the process by which the Commission determines 
what “information it considers necessary to deter-
mine whether the contract is in the public interest” 
pursuant to s. 71(1)(b) of the Utilities Commission 
Act. The question of the role of First Nations in the 
proceedings arose at this stage. The CSTC was 
not party to the proceedings but the Haisla Nation 
was. The Haisla people submitted that the Province 
and BC Hydro “ha[d] failed to act on their legal 
obligation” to them, but refrained from asking the 
Commission “to assess the adequacy [of consul-
tation] and accommodation afforded . . . on the 
2007 EPA”: Re: British Columbia Hydro & Power 
Authority Filing of Electricity Purchase Agreement 
with Alcan Inc. as an Energy Supply Contract 
Pursuant to Section 71, British Columbia Utilities 
Commission, October 10, 2007 (the “Scoping 
Order”), unreported. The Commission’s Scoping 
Order therefore addressed the consultation issue as 
follows:

Evidence relevant to First Nations consultation may 
be relevant for the same purpose that the Commission 
often considers evidence of consultation with other 
stakeholders. Generally, insufficient evidence of con-
sultation, including with First Nations is not determina-
tive of matters before the Commission.

[9] On October 29, 2007, the CSTC requested 
late intervener status on the issue of consulta-
tion on the basis that the Commission’s decision 
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de la Commission risquait d’avoir un effet préjudi-
ciable sur les droits ancestraux et le titre aborigène 
qu’il revendiquait alors. Le 19 novembre 2007, au 
début de l’audience, le CTCS a demandé la révision 
de l’ordonnance qui en définissait le cadre et, dans 
son argumentation écrite du 20 novembre 2007, il a 
demandé qu’à l’audience, la Commission examine 
en outre les questions de savoir si l’obligation de 
consultation avait été respectée et si la vente d’élec-
tricité projetée dans le CAÉ de 2007 pouvait en soi 
être préjudiciable aux droits ancestraux et au titre 
aborigène, ainsi que la question connexe des réper-
cussions environnementales du CAÉ de 2007 sur 
les droits des Premières nations du CTCS.

[10] La Commission a établi un processus com-
portant deux étapes pour statuer sur la demande 
de révision. Elle devait d’abord déterminer si un 
fondement probatoire raisonnable justifiait la révi-
sion de l’ordonnance, puis entendre les arguments 
des parties sur la question de savoir s’il y avait lieu 
d’accueillir la demande de recadrage. À la pre-
mière étape, le CTCS a produit des éléments de 
preuve, présenté des témoins et contre-interrogé 
ceux de BC Hydro et d’Alcan. La Commission s’en 
est tenue à la question de savoir si, en raison de la 
modification du débit de la rivière Nechako ou du 
niveau du réservoir Nechako qui en résulterait, le 
CAÉ de 2007 aurait un effet préjudiciable sur les 
droits éventuels des Premières nations du CTCS.

[11] Le 29 novembre 2007, la Commission a 
rendu à la première étape une décision prélimi-
naire intitulée [TRADUCTION] « Impact sur le débit 
d’eau ». Elle y conclut que [TRADUCTION] « sui-
vant le CAÉ de 2007, l’exploitation du réservoir 
Nechako continue d’incomber à Alcan » et que le 
contrat ne changera rien aux niveaux de la rivière 
Nechako, affirmant que [TRADUCTION] « le CAÉ 
de 2007 accorde la priorité à la production d’élec-
tricité, et non à l’eau ». Avec ou sans le CAÉ de 
2007, [TRADUCTION] « Alcan exploite le réser-
voir Nechako dans le but d’optimiser la production 
d’électricité ».

[12] Au chapitre de la pêche, la Commission a 
estimé que [TRADUCTION] « les lâchers d’eau effec-
tués à partir du réservoir Nechako [conformément 

might negatively impact Aboriginal rights and title 
which were the subject of its ongoing land claims. 
At the opening of the oral hearing on November 
19, 2007, the CSTC applied for reconsideration of 
the Scoping Order and, in written submissions of 
November 20, 2007, it asked the Commission to 
include in the hearing’s scope the issues of whether 
the duty to consult had been met, whether the pro-
posed power sale under the 2007 EPA could consti-
tute an infringement of Aboriginal rights and title 
in and of itself, and the related issue of the environ-
mental impact of the 2007 EPA on the rights of the 
CSTC First Nations.

[10] The Commission established a two-stage 
process to consider the CSTC’s application for 
reconsideration of the Scoping Order: an initial 
screening phase to determine whether there was 
a reasonable evidentiary basis for reconsideration, 
and a second phase to receive arguments on whether 
the rescoping application should be granted. At the 
first stage, the CSTC filed evidence, called wit-
nesses and cross-examined the witnesses of BC 
Hydro and Alcan. The Commission confined the 
proceedings to the question of whether the 2007 
EPA would adversely affect potential CSTC First 
Nations’ interests by causing changes in water 
flows into the Nechako River or changes in water 
levels of the Nechako Reservoir.

[11] On November 29, 2007, the Commission 
issued a preliminary decision on the Phase I pro-
cess called “Impacts on Water Flows”. It con-
cluded that the “responsibility for operation of the 
Nechako Reservoir remains with Alcan under the 
2007 EPA”, and that the EPA would not affect water 
levels in the Nechako River stating, “the 2007 EPA 
sets the priority of generation produced but does 
not set the priority for water”. With or without the 
2007 EPA, “Alcan operates the Nechako Reservoir 
to optimize power generation”.

[12] As to fisheries, the Commission stated 
that “the priority of releases from the Nechako 
Reservoir [under the 1987 Settlement Agreement] 
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à l’accord de 1987] visent en priorité le passage des 
poissons, puis la production d’électricité ». Bien que 
le calendrier des lâchers d’eau destinés à la produc-
tion d’électricité puisse changer en raison du CAÉ 
de 2007, à son avis, cela [TRADUCTION] « n’aura 
aucun impact sur les apports dans le réseau hydro-
graphique de la Nechako », car ces lâchers d’eau ne 
sont pas effectués dans la rivière Nechako à l’est — 
objet de la préoccupation des Premières nations du 
CTCS —, mais dans la rivière Kemano à l’ouest. 
La Commission a aussi conclu que le CAÉ de 2007 
ne modifiera ni la gestion des débits et des niveaux 
d’eau, ni la structure de gestion du réservoir.

[13] À la deuxième étape, la Commission a invité 
les parties à présenter des observations écrites sur 
la demande de révision — plus précisément, sur la 
question de savoir si le refus de recadrer l’audience 
pour que les questions liées à la consultation y 
soient aussi abordées constituerait une erreur de 
compétence à la lumière de ces faits. Les parties 
ont répondu à l’invitation.

[14] Le 17 décembre 2007, la Commission a rejeté 
la demande du CTCS au motif que le CAÉ de 2007 
ne créerait pas de nouveaux effets défavorables 
sur les intérêts des Premières nations en cause : 
Re British Columbia Hydro & Power Authority, 
2008 CarswellBC 1232 (B.C.U.C.) (la « décision 
sur la demande de révision »). Pour statuer, elle 
a tenu pour avérés l’atteinte historique aux droits 
ancestraux et au titre aborigène et le manquement 
du gouvernement à son obligation de consulter. 
S’appuyant sur l’arrêt Nation Haïda, elle a conclu 
qu’il fallait [TRADUCTION] « davantage qu’une 
atteinte sous-jacente ». Le CTCS devait démon-
trer que le CAÉ de 2007 aurait un « effet préju-
diciable » sur les droits ancestraux des Premières 
nations qui en faisaient partie. Après avoir appli-
qué ce critère à ses conclusions de fait, elle a statué 
que l’[TRADUCTION] « examen visé à l’article 71 
n’a pas pour effet d’approuver ou de transférer 
une licence ou une autorisation ou d’en modifier 
le titulaire, de sorte qu’en l’absence de nouveaux 
impacts physiques, faire droit [sans consultation] à 
une demande présentée sous le régime de l’article 
71 ne constituerait pas une erreur de compétence ». 
La Commission a donc estimé que sa décision 

is first to fish flows and second to power serv-
ice”. While the timing of water releases from the 
Nechako Reservoir for power generation pur-
poses may change as a result of the 2007 EPA, 
that change “will have no impact on the releases 
into the Nechako river system”. This is because 
water releases for power generation flow not into 
the Nechako River system to the east, with which 
the CSTC First Nations are concerned, but into the 
Kemano River to the west.  Nor, the Commission 
found, would the 2007 EPA bring about a change in 
control over water flows and water levels, or alter 
the management structure of the reservoir.

[13] The Commission then embarked on Phase II 
of the rescoping hearing and invited the parties to 
make written submissions on the reconsideration 
application — specifically, on whether it would 
be a jurisdictional error not to revise the Scoping 
Order to encompass consultation issues on these 
facts. The parties did so.

[14] On December 17, 2007, the Commission dis-
missed the CSTC’s application for reconsidera-
tion of the scoping order on grounds that the 2007 
EPA would not introduce new adverse effects to the 
interests of the First Nations:  Re British Columbia 
Hydro & Power Authority, 2008 CarswellBC 
1232 (B.C.U.C.) (the “Reconsideration Decision”). 
For the purposes of the motion, the Commission 
assumed the historic infringement of Aboriginal 
rights, Aboriginal title, and a failure by the govern-
ment to consult. Referring to Haida Nation, it con-
cluded that “more than just an underlying infringe-
ment” was required. The CSTC had to demonstrate 
that the 2007 EPA would “adversely affect” the 
Aboriginal interests of its member First Nations. 
Applying this test to its findings of fact, it stated 
that “a section 71 review does not approve, transfer 
or change control of licenses or authorization and 
therefore where there are no new physical impacts 
acceptance of a section 71 filing [without consul-
tation] would not be a jurisdictional error”. The 
Commission therefore concluded that its decision on 
the 2007 EPA would have no adverse effects on the 
CSTC First Nations’ interests. The duty to consult 
was therefore not triggered, and no jurisdictional 
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concernant le CAÉ de 2007 n’aurait pas d’effet pré-
judiciable sur les intérêts des Premières nations du 
CTCS. L’obligation de consulter n’avait donc pas 
pris naissance, et la Commission n’a pas commis 
d’erreur de compétence en refusant d’inclure dans 
le cadre de l’audience la consultation des Premières 
nations, en sus de la consultation générale de tous 
les intéressés.

[15] La Commission a ensuite conclu que le CAÉ 
de 2007 était dans l’intérêt public et devait être 
approuvé :

[TRADUCTION] Dans les circonstances du présent 
examen, on peut raisonnablement tenir pour inutile la 
preuve relative à la consultation sur l’atteinte historique 
et continue pour les mêmes raisons qu’il n’y a pas d’erreur 
de compétence, soit la portée limitée de l’examen visé à 
l’article 71 et l’absence de nouveaux impacts physiques.

[16] Essentiellement, la Commission a opiné que 
le CAÉ de 2007 n’aurait pas d’impact physique sur 
les niveaux d’eau existants de la rivière Nechako, de 
sorte qu’il ne modifierait pas la gestion des stocks 
de poissons. Elle a aussi estimé que sa décision ne 
nécessiterait ni cession ni modification des licen-
ces ou des activités d’exploitation. Elle est donc 
arrivée à la conclusion que sa décision n’aurait 
aucun effet préjudiciable sur les revendications ou 
les droits des Premières nations du CTCS, de sorte 
qu’il n’était pas nécessaire de recadrer l’audience 
pour permettre que soit débattue plus avant la ques-
tion de l’obligation de consulter.

C. Le jugement de la Cour d’appel, 2009 BCCA 
67, 89 B.C.L.R. (4th) 298 (les juges Donald, 
Huddart et Bauman)

[17] Le CTCS a contesté devant la Cour d’ap-
pel de la Colombie-Britannique la décision sur la 
demande de révision et l’approbation du CAÉ de 
2007. Au nom de la Cour d’appel, le juge Donald 
a annulé les ordonnances et renvoyé l’affaire à la 
Commission pour qu’elle entende [TRADUCTION] 
« preuve et arguments sur la question de savoir 
s’il existe ou non une obligation de consulter [les 
Premières nations du CTCS] et, au besoin, d’arri-
ver à un accord avec elles et, dans l’affirmative, sur 
la question de savoir si l’obligation a été respectée 
relativement au dépôt du CAÉ de 2007 » (par. 69).

error was committed in failing to include consul-
tation with the First Nations in the Scoping Order 
beyond the general consultation extended to all 
stakeholders.

[15] The Commission went on to conclude that 
the 2007 EPA was in the public interest and should 
be accepted. It stated:

In the circumstances of this review, evidence regard-
ing consultation with respect to the historical, continu-
ing infringement can reasonably be expected to be of 
no assistance for the same reasons there is no jurisdic-
tional error, that is, the limited scope of the section 71 
review, and there are no new physical impacts.

[16] In essence, the Commission took the view 
that the 2007 EPA would have no physical impact 
on the existing water levels in the Nechako River 
and hence it would not change the current manage-
ment of its fishery. The Commission further found 
that its decision would not involve any transfer 
or change in the project’s licences or operations. 
Consequently, the Commission concluded that 
its decision would have no adverse impact on the 
pending claims or rights of the CSTC First Nations 
such that there was no need to rescope the hearing 
to permit further argument on the duty to consult.

C. The Judgment of the Court of Appeal, 2009 
BCCA 67, 89 B.C.L.R. (4th) 298 (Donald, 
Huddart and Bauman JJ.A.)

[17] The CSTC appealed the Reconsideration 
Decision and the approval of the 2007 EPA to the 
British Columbia Court of Appeal. The Court, per 
Donald J.A., reversed the Commission’s orders and 
remitted the case back to the Commission for “evi-
dence and argument on whether a duty to consult 
and, if necessary, accommodate the [CSTC First 
Nations] exists and, if so, whether the duty has 
been met in respect of the filing of the 2007 EPA” 
(para. 69).
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[18] La Cour d’appel conclut que la Commission 
avait compétence pour se pencher sur la question 
de la consultation. La Commission pouvait tran-
cher des questions de droit et, par conséquent, 
toute question constitutionnelle liée à l’obligation 
de consulter.

[19] La Cour d’appel opine ensuite que la 
Commission a prématurément rejeté la demande de 
révision. Le juge Donald dit ce qui suit au nom de 
la juridiction d’appel :

[TRADUCTION] . . . la Commission a tranché une 
question tenue erronément pour préliminaire alors 
qu’il s’agissait d’une question de fond. La faille logi-
que a consisté à présumer l’inutilité de la consultation. 
Autrement dit, la Commission a exigé comme condition 
préalable à l’examen des prétentions que [le CTCS] en 
démontre d’abord la justesse.

 Je ne dis pas que la Commission serait tenue de 
conclure à l’existence d’une obligation de consulter en 
l’espèce. L’erreur de la Commission est de ne pas avoir 
considéré la question de la consultation dans le cadre 
d’une audience en bonne et due forme alors que les cir-
constances exigeaient un examen. [par. 61-62]

[20] La Cour d’appel conclut que l’honneur de la 
Couronne obligeait la Commission à trancher la 
question de la consultation et que [TRADUCTION] 
« le tribunal administratif doté du pouvoir d’ap-
prouver le projet doit accepter l’obligation de se pro-
noncer sur le caractère adéquat de la consultation » 
(par. 53). Contrairement à la Commission, la Cour 
d’appel ne se demande pas si le CAÉ de 2007 était 
susceptible d’avoir un effet préjudiciable sur quel-
que revendication ou droit des Premières nations 
du CTCS. Elle ne reproche pas à la Commission 
sa conclusion sur l’effet préjudiciable. Elle semble 
plutôt estimer que, malgré cette conclusion, la 
Commission était tenue de déterminer si la consul-
tation pouvait être « utile ». En statuant que la 
Commission aurait dû examiner la question de la 
consultation, la Cour d’appel paraît interpréter plus 
largement que la Commission les conditions aux-
quelles il y a obligation de consulter.

[21] La Cour d’appel laisse entendre que l’omis-
sion de considérer la question de la consultation 
risquait d’entraîner l’approbation d’un contrat 

[18] The Court of Appeal found that the 
Commission had jurisdiction to consider the issue 
of consultation. The Commission had the power to 
decide questions of law, and hence constitutional 
issues relating to the duty to consult.

[19] The Court of Appeal went on to hold that 
the Commission acted prematurely by rejecting the 
application for reconsideration. Donald J.A., writ-
ing for the Court, stated:

. . . the Commission wrongly decided something as a 
preliminary matter which properly belonged in a hear-
ing of the merits. The logic flaw was in predicting that 
consultation could have produced no useful outcome. 
Put another way, the Commission required a demon-
stration that the [CSTC] would win the point as a pre-
condition for a hearing into the very same point.

 I do not say that the Commission would be bound to 
find a duty to consult here. The fault in the Commission’s 
decision is in not entertaining the issue of consultation 
within the scope of a full hearing when the circum-
stances demanded an inquiry. [paras. 61-62]

[20] The Court of Appeal held that the honour of 
the Crown obliged the Commission to decide the 
consultation issue, and that “the tribunal with the 
power to approve the plan must accept the responsi-
bility to assess the adequacy of consultation” (para. 
53). Unlike the Commission, the Court of Appeal 
did not consider whether the 2007 EPA was capa-
ble of having an adverse impact on a pending claim 
or right of the CSTC First Nations. The Court of 
Appeal did not criticize the Commission’s adverse 
impacts finding. Rather, it appears to have con-
cluded that despite these findings, the Commission 
was obliged to consider whether consultation could 
be “useful”. In finding that the Commission should 
have considered the consultation issue, the Court of 
Appeal appears to have taken a broader view than 
did the Commission as to when a duty to consult 
may arise.

[21] The Court of Appeal suggested that a fail-
ure to consider consultation risked the approval of 
a contract in breach of the Crown’s constitutional 
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au mépris de l’obligation constitutionnelle de la 
Couronne. Le juge Donald pose la question sui-
vante : [TRADUCTION] « Comment un contrat 
conclu par un mandataire de la Couronne dans 
le non-respect d’une obligation constitutionnelle 
peut-il être dans l’intérêt public? L’existence d’une 
telle obligation et l’allégation de non-respect doi-
vent faire partie intégrante de l’examen relatif à 
l’intérêt public » (par. 42).

[22] Alcan et BC Hydro interjettent appel devant 
notre Cour. Elles soutiennent que la Cour d’appel a 
interprété trop largement l’obligation de la Couronne 
de consulter et le pouvoir du tribunal administratif 
de trancher les questions touchant à la consultation. 
Vu le mandat incombant à la Commission suivant 
sa loi constitutive et la preuve dont elle disposait, 
Alcan et BC Hydro prétendent que la Commission 
a conclu à juste titre qu’elle n’était pas tenue d’exa-
miner la question de la consultation soulevée par 
le CTCS, car peu importe l’importance du droit 
de participation reconnu, il était impossible de 
conclure à l’existence d’une obligation de consulter 
relativement au CAÉ de 2007.

[23] Le CTCS avance que la Cour d’appel a eu 
raison de conclure que la Commission avait refusé 
à tort de redéfinir le cadre de l’audience de manière 
à permettre la présentation d’observations sur la 
question de la consultation. Il ne fait plus valoir les 
arguments procéduraux invoqués devant les tribu-
naux inférieurs.

II. Le cadre législatif

A. Dispositions législatives régissant la décision 
relative à l’intérêt public

[24] L’article 71 de la Utilities Commission Act 
prévoyait que la Commission devait examiner le 
CAÉ de 2007 pour déterminer si son approbation 
était dans l’intérêt public. Avant le mois de mai 
2008, la décision devait tenir compte de la quan-
tité d’énergie fournie, de la disponibilité de l’ap-
provisionnement, du prix et de la disponibilité de 
toute autre forme d’énergie, du prix de l’énergie 
fournie à une entreprise de services publics et de 
[TRADUCTION] « tout autre élément jugé pertinent 

duty. Donald J.A. asked, “How can a contract 
formed by a Crown agent in breach of a constitu-
tional duty be in the public interest? The existence 
of such a duty and the allegation of the breach must 
form part and parcel of the public interest inquiry” 
(para. 42).

[22] Alcan and BC Hydro appeal to this Court. 
They argue that the Court of Appeal took too wide 
a view of the Crown’s duty to consult and of the 
role of tribunals in deciding consultation issues. In 
view of the Commission’s task under its constituent 
statute and the evidence before it, Alcan and BC 
Hydro submit that the Commission correctly con-
cluded that it had no duty to consider the consulta-
tion issue raised by the CSTC, since, however much 
participation was accorded, there was no possibil-
ity of finding a duty to consult with respect to the 
2007 EPA.

[23] The CSTC argues that the Court of Appeal 
correctly held that the Commission erred in refus-
ing to rescope its proceeding to allow submissions 
on the consultation issue. It does not pursue earlier 
procedural arguments in this Court.

II. The Legislative Framework

A. Legislation Regarding the Public Interest 
Determination

[24] The 2007 EPA was subject to review before 
the Commission under the authority of s. 71 of the 
Utilities Commission Act to determine whether it 
was in the public interest. Prior to May 2008, this 
determination was to be based on the quantity of 
energy to be supplied; the availability of supplies; 
the price and availability of any other form of 
energy; the price of the energy supplied to a public 
utility company; and “any other factor that the com-
mission considers relevant to the public interest”: 
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eu égard à l’intérêt public » : al. 71(2)a) à e) de la 
Utilities Commission Act. À compter de mai 2008, 
se sont ajoutées les considérations suivantes : les 
[TRADUCTION] « objectifs énergétiques du gou-
vernement » et son plan à long terme en matière 
de ressources : al. 71(2.1)a) et b). Or, la disposition 
portant sur l’intérêt public a vu sa portée ramenée 
à la prise en compte des intérêts des clients éven-
tuels d’une entreprise de services publics de la 
Colombie-Britannique : al. 71(2.1)d).

B. Dispositions législatives régissant le pouvoir 
de réparation de la Commission

[25] Au vu des considérations susmentionnées, la 
Commission peut, si elle juge qu’il est dans l’in-
térêt public de le faire, rendre une ordonnance 
approuvant le contrat projeté en application du 
par. 71(2.4) de la Utilities Commission Act. Si elle 
arrive à la conclusion contraire concernant l’inté-
rêt public, elle peut, par voie d’ordonnance, décla-
rer le contrat inapplicable, en totalité ou en partie, 
ou [TRADUCTION] « rendre toute autre ordonnance 
qu’elle juge indiquée dans les circonstances » : 
par. 71(2) et (3).

C. Dispositions législatives régissant la compé-
tence de la Commission et le droit d’appel

[26] L’article 79 de la Utilities Commission Act 
dispose que les conclusions de fait tirées par la 
Commission dans les limites de sa compétence 
sont [TRADUCTION] « opposables et définitives ». 
L’article 105 confère en outre à la Commission le 
[TRADUCTION] « pouvoir exclusif de statuer dans 
toute affaire et sur toute question relevant de sa 
compétence suivant la présente loi ou un autre texte 
législatif ». Ses décisions et ordonnances peuvent 
cependant être contestées devant la Cour d’appel, 
sur autorisation : par. 101(1).

[27] Ensemble, les art. 79 et 105 de la Utilities 
Commission Act constituent une [TRADUCTION] 
« disposition d’inattaquabilité » au sens de l’arti-
cle premier de l’Administrative Tribunals Act de la 
Colombie-Britannique, S.B.C. 2004, ch. 45. Suivant 
l’art. 58 de l’Administrative Tribunals Act, cette 
disposition d’inattaquabilité assujettit à la norme de 

Utilities Commission Act, s. 71(2)(a) to (e). Effective 
May 2008, these considerations were expanded to 
include “the government’s energy objectives” and 
its long-term resource plans: s. 71(2.1)(a) and (b). 
The public interest clause, however, was narrowed 
to considerations of the interests of potential British 
Columbia public utility customers: s. 71(2.1)(d).

B. Legislation on the Commission’s Remedial 
Powers

[25] Based on the above considerations, the 
Commission may issue an order approving the 
proposed contract under s. 71(2.4) of the Utilities 
Commission Act if it is found to be in the public 
interest. If it is not found to be in the public interest, 
the Commission can issue an order declaring the 
contract unenforceable, either wholly or in part, or 
“make any other order it considers advisable in the 
circumstances”: s. 71(2) and (3).

C. Legislation on the Commission’s Jurisdiction 
and Appeals

[26] Section 79 of the Utilities Commission 
Act states that all findings of fact made by the 
Commission within its jurisdiction are “binding 
and conclusive”. This is supplemented by s. 105 
which grants the Commission “exclusive jurisdic-
tion in all cases and for all matters in which juris-
diction is conferred on it by this or any other Act”. 
An appeal, however, lies from a decision or order of 
the Commission to the Court of Appeal with leave: 
s. 101(1).

[27] Together, ss. 79 and 105 of the Utilities 
Commission Act constitute a “privative clause” as 
defined in s. 1 of the British Columbia Adminis-
trative Tribunals Act, S.B.C. 2004, c. 45. Under s. 
58 of the Administrative Tribunals Act, this priva-
tive clause attracts a “patently unreasonable” stand-
ard of judicial review to “a finding of fact or law or 
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contrôle de la décision « manifestement déraison-
nable » [TRADUCTION] « la conclusion de fait ou de 
droit ou l’exercice du pouvoir discrétionnaire rela-
tifs à une question sur laquelle le tribunal a compé-
tence exclusive du fait de l’existence d’une disposi-
tion d’inattaquabilité ». La norme de contrôle de la 
décision correcte vaut pour [TRADUCTION] « toute 
[autre] question ».

[28] On peut aussi soutenir que le par. 44(1) de 
l’Administrative Tribunals Act a une incidence sur 
la compétence de la Commission en ce qu’il s’ap-
plique à celle-ci suivant le par. 2(4) de la Utilities 
Commission Act. Le paragraphe 44(1) de l’Admi-
nistrative Tribunals Act dispose qu’[TRADUCTION] 
« [u]n tribunal administratif n’a pas compétence 
pour trancher une question constitutionnelle ». 
L’article premier de l’Administrative Tribunals 
Act délimite cette matière par renvoi à l’art. 8 de 
la Constitutional Question Act, R.S.B.C. 1996, ch. 
68. Voici le texte du par. 8(2) de cette loi :

[TRADUCTION]

 8. . . .

 (2) Lorsque dans une instance, y compris un dos-
sier ou une affaire,

 a) la validité ou l’applicabilité constitutionnelle 
d’une loi est contestée ou

 b) une réparation constitutionnelle est demandée,

  la loi ne doit pas être tenue pour invalide ou 
inapplicable, et la réparation ne doit pas être 
accordée sans qu’un avis de la contestation ou 
de la demande n’ait été signifié au procureur 
général du Canada et au procureur général de la 
Colombie-Britannique.

La [TRADUCTION] « réparation constitutionnelle » 
est définie comme étant « la réparation visée au par. 
24(1) de la Loi constitutionnelle de 1982, hormis 
celle consistant à écarter un élément de preuve ou 
découlant d’une telle mesure » : Constitutional 
Question Act, par. 8(1).

D. L’article 35 de la Loi constitutionnelle de 
1982

[29] Voici le libellé de l’art. 35 de la Loi constitu-
tionnelle de 1982 :

an exercise of discretion by the tribunal in respect 
of a matter over which it has exclusive jurisdiction 
under a privative clause”; a standard of correctness 
is to be applied in the review of “all [other] mat-
ters”.

[28] The jurisdiction of the commission is also 
arguably affected by s. 44(1) of the Administrative 
Tribunals Act which applies to the Commission by 
virtue of s. 2(4) of the Utilities Commission Act. 
Section 44(1) of the Administrative Tribunals Act 
states that “[t]he tribunal does not have jurisdiction 
over constitutional questions”. A “constitutional 
question” is defined in s. 1 of the Administrative 
Tribunals Act by s. 8 of the Constitutional Question 
Act, R.S.B.C. 1996, c. 68. Section 8(2) says:

 8. . . .

 (2) If in a cause, matter or other proceeding

 (a) the constitutional validity or constitutional 
applicability of any law is challenged, or

 (b) an application is made for a constitutional 
remedy,

 the law must not be held to be invalid or inappli-
cable and the remedy must not be granted until 
after notice of the challenge or application has 
been served on the Attorney General of Canada 
and the Attorney General of British Columbia 
in accordance with this section.

A “constitutional remedy” is defined as “a remedy 
under section 24(1) of the Canadian Charter of 
Rights and Freedoms other than a remedy consist-
ing of the exclusion of evidence or consequential 
on such exclusion”: Constitutional Question Act, 
s. 8(1).

D. Section 35 of the Constitution Act, 1982

[29] Section 35 of the Constitution Act, 1982 
reads:
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 35. (1) Les droits existants — ancestraux ou issus 
de traités — des peuples autochtones du Canada sont 
reconnus et confirmés.

 (2) Dans la présente loi, « peuples autochtones du 
Canada » s’entend notamment des Indiens, des Inuits et 
des Métis du Canada.

 (3) Il est entendu que sont compris parmi les droits 
issus de traités, dont il est fait mention au paragraphe (1), 
les droits existants issus d’accords sur des revendications 
territoriales ou ceux susceptibles d’être ainsi acquis.

 (4) Indépendamment de toute autre disposition de 
la présente loi, les droits — ancestraux ou issus de trai-
tés — visés au paragraphe (1) sont garantis également 
aux personnes des deux sexes.

III. Les questions en litige

[30] Les principales questions à trancher sont les 
suivantes : (1) la Commission avait-elle compétence 
pour se prononcer sur la consultation et (2), dans 
l’affirmative, le refus de la Commission de redéfi-
nir le cadre de l’audience pour que la question de la 
consultation soit abordée devrait-il être annulé? Il 
faut dès lors déterminer les conditions auxquelles 
il y a obligation de consulter et examiner le rôle du 
tribunal administratif à l’égard de cette obligation. 
J’examinerai donc successivement ce qui suit :

1. les conditions auxquelles il y a obligation de 
consulter;

2. le rôle du tribunal administratif à l’égard de la 
consultation;

3. le pouvoir de la Commission de se prononcer 
sur la consultation;

4. la décision de la Commission sur la demande 
de révision;

5. la conclusion de la Commission portant que 
l’approbation du CAÉ de 2007 servait l’intérêt 
public.

IV. Analyse

A. À quelles conditions y a-t-il obligation de 
consulter?

[31] Dans l’arrêt Nation Haïda, notre Cour éta-
blit que l’obligation de consulter prend naissance 

 35. (1) The existing aboriginal and treaty rights of 
the aboriginal peoples of Canada are hereby recognized 
and affirmed.

 (2) In this Act, “aboriginal peoples of Canada” 
includes the Indian, Inuit and Métis peoples of 
Canada.

 (3) For greater certainty, in subsection (1) “treaty 
rights” includes rights that now exist by way of land 
claims agreements or may be so acquired.

 (4) Notwithstanding any other provision of this 
Act, the aboriginal and treaty rights referred to in sub-
section (1) are guaranteed equally to male and female 
persons.

III. The Issues

[30] The main issues that must be resolved are: 
(1) whether the Commission had jurisdiction to 
consider consultation; and (2) if so, whether the 
Commission’s refusal to rescope the inquiry to 
consider consultation should be set aside. In order 
to resolve these issues, it is necessary to consider 
when a duty to consult arises and the role of tribu-
nals in relation to the duty to consult. These rea-
sons will therefore consider:

1. When a duty to consult arises;

2. The role of tribunals in consultation;

3. The Commission’s jurisdiction to consider 
consultation;

4. The Commission’s Reconsideration Decision;

5. The Commission’s conclusion that approval of 
the 2007 EPA was in the public interest.

IV. Analysis

A. When Does the Duty to Consult Arise?

[31] The Court in Haida Nation answered this 
question as follows: the duty to consult arises “when 
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« lorsque la Couronne a connaissance, concrète-
ment ou par imputation, de l’existence potentielle 
du droit ou titre ancestral revendiqué et envisage 
des mesures susceptibles d’avoir un effet préjudi-
ciable sur celui-ci » (par. 35). Ce critère comporte 
trois volets : (1) la connaissance par la Couronne, 
réelle ou imputée, de l’existence possible d’une 
revendication autochtone ou d’un droit ancestral, 
(2) la mesure envisagée de la Couronne et (3) la 
possibilité que cette mesure ait un effet préjudicia-
ble sur une revendication autochtone ou un droit 
ancestral. J’examinerai chacun de ces volets plus 
en détail. D’abord, quelques remarques générales 
sont de mise concernant la source et la nature de 
l’obligation de consulter.

[32] L’obligation de consulter s’origine de l’hon-
neur de la Couronne. Elle est un corollaire de celle 
d’arriver à un règlement équitable des revendica-
tions autochtones au terme du processus de négo-
ciation de traités. Lorsque les négociations sont en 
cours, la Couronne a l’obligation tacite de consulter 
les demandeurs autochtones sur ce qui est suscep-
tible d’avoir un effet préjudiciable sur leurs droits 
issus de traités et leurs droits ancestraux, et de trou-
ver des mesures d’accommodement dans un esprit 
de conciliation : Nation Haïda, par. 20. Comme le 
dit la Cour au par. 25 de cet arrêt :

 En bref, les Autochtones du Canada étaient déjà ici 
à l’arrivée des Européens; ils n’ont jamais été conquis. 
De nombreuses bandes ont concilié leurs revendications 
avec la souveraineté de la Couronne en négociant des 
traités. D’autres, notamment en Colombie-Britannique, 
ne l’ont pas encore fait. Les droits potentiels visés par 
ces revendications sont protégés par l’art. 35 de la Loi 
constitutionnelle de 1982. L’honneur de la Couronne 
commande que ces droits soient déterminés, recon-
nus et respectés. Pour ce faire, la Couronne doit agir 
honorablement et négocier. Au cours des négociations, 
l’honneur de la Couronne peut obliger celle-ci à consul-
ter les Autochtones et, s’il y a lieu, à trouver des accom-
modements à leurs intérêts.

[33] L’obligation de consulter dont il est fait état 
dans l’arrêt Nation Haïda découle de la néces-
sité de protéger les intérêts autochtones lorsque 
des terres ou des ressources font l’objet de reven-
dications ou que la mesure projetée peut empié-
ter sur un droit ancestral. Sans le respect de cette 

the Crown has knowledge, real or constructive, of 
the potential existence of the Aboriginal right or 
title and contemplates conduct that might adversely 
affect it” (para. 35). This test can be broken down 
into three elements: (1) the Crown’s knowledge, 
actual or constructive, of a potential Aboriginal 
claim or right; (2) contemplated Crown conduct; 
and (3) the potential that the contemplated conduct 
may adversely affect an Aboriginal claim or right. 
I will discuss each of these elements in greater 
detail. First, some general comments on the source 
and nature of the duty to consult are in order.

[32] The duty to consult is grounded in the honour 
of the Crown. It is a corollary of the Crown’s obli-
gation to achieve the just settlement of Aboriginal 
claims through the treaty process. While the treaty 
claims process is ongoing, there is an implied 
duty to consult with the Aboriginal claimants on 
matters that may adversely affect their treaty and 
Aboriginal rights, and to accommodate those inter-
ests in the spirit of reconciliation: Haida Nation, at 
para. 20. As stated in Haida Nation, at para. 25:

 Put simply, Canada’s Aboriginal peoples were here 
when Europeans came, and were never conquered. Many 
bands reconciled their claims with the sovereignty of 
the Crown through negotiated treaties. Others, notably 
in British Columbia, have yet to do so. The potential 
rights embedded in these claims are protected by s. 35 
of the Constitution Act, 1982. The honour of the Crown 
requires that these rights be determined, recognized 
and respected. This, in turn, requires the Crown, acting 
honourably, to participate in processes of negotiation. 
While this process continues, the honour of the Crown 
may require it to consult and, where indicated, accom-
modate Aboriginal interests.

[33] The duty to consult described in Haida 
Nation derives from the need to protect Aboriginal 
interests while land and resource claims are ongo-
ing or when the proposed action may impinge on 
an Aboriginal right. Absent this duty, Aboriginal 
groups seeking to protect their interests pending a 
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obligation, un groupe autochtone désireux de proté-
ger ses intérêts jusqu’au règlement d’une revendica-
tion devrait s’adresser au tribunal pour obtenir une 
injonction interlocutoire ordonnant la cessation de 
l’activité préjudiciable. L’expérience enseigne qu’il 
s’agit d’une démarche longue, coûteuse et souvent 
vaine. De plus, sauf quelques exceptions, les grou-
pes autochtones réussissent rarement à obtenir une 
injonction pour mettre fin à la mise en valeur des 
terres ou aux activités qui y sont exercées et ainsi 
protéger des droits ancestraux ou issus de traités 
qui sont contestés.

[34] Fondée sur l’honneur de la Couronne, l’obli-
gation revêt un caractère à la fois juridique et 
constitutionnel : R. c. Kapp, 2008 CSC 41, [2008] 2 
R.C.S. 483, par. 6. Elle vise la protection des droits 
ancestraux et issus de traités, ainsi que la réalisa-
tion de l’objectif de conciliation des intérêts des 
Autochtones et de ceux de la Couronne. Elle recon-
naît que les deux parties doivent collaborer pour 
concilier leurs intérêts au lieu de s’opposer dans un 
litige. Elle tient aussi compte du fait que les peuples 
autochtones participent souvent à l’exploitation des 
ressources. Empêcher la mise en valeur par voie 
d’injonction risque de ne servir l’intérêt de per-
sonne. L’honneur de la Couronne est donc davan-
tage compatible avec une obligation de consulter 
axée sur la conciliation des intérêts respectifs des 
parties.

[35] L’arrêt Nation Haïda jette les bases du dia-
logue préalable au règlement définitif des reven-
dications en obligeant la Couronne à tenir compte 
des droits ancestraux contestés ou établis avant de 
prendre une décision susceptible d’avoir un effet 
préjudiciable sur ces droits : J. Woodward, Native 
Law, vol. 1 (feuilles mobiles), p. 5-35. Il s’agit d’une 
obligation de nature prospective prenant appui sur 
des droits dont l’existence reste à prouver.

[36] La nature de l’obligation varie en fonction de 
la situation. La consultation exigée est plus appro-
fondie lorsque la revendication autochtone paraît de 
prime abord fondée et que l’effet sur le droit ances-
tral ou issu de traité sous-jacent est grave : Nation 
Haïda, par. 43-45, et Première nation Tlingit de 
Taku River c. Colombie-Britannique (Directeur 

final settlement would need to commence litiga-
tion and seek interlocutory injunctions to halt the 
threatening activity. These remedies have proven 
time-consuming, expensive, and are often inef-
fective. Moreover, with a few exceptions, many 
Aboriginal groups have limited success in obtain-
ing injunctions to halt development or activities on 
the land in order to protect contested Aboriginal or 
treaty rights.

[34] Grounded in the honour of the Crown, the 
duty has both a legal and a constitutional charac-
ter: R. v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483, 
at para. 6. The duty seeks to provide protection to 
Aboriginal and treaty rights while furthering the 
goals of reconciliation between Aboriginal peo-
ples and the Crown. Rather than pitting Aboriginal 
peoples against the Crown in the litigation process, 
the duty recognizes that both must work together to 
reconcile their interests. It also accommodates the 
reality that often Aboriginal peoples are involved 
in exploiting the resource. Shutting down develop-
ment by court injunction may serve the interest of 
no one. The honour of the Crown is therefore best 
reflected by a requirement for consultation with a 
view to reconciliation.

[35] Haida Nation sets the framework for dia-
logue prior to the final resolution of claims by 
requiring the Crown to take contested or established 
Aboriginal rights into account before making a 
decision that may have an adverse impact on them: 
J. Woodward, Native Law, vol. 1 (loose-leaf), at p. 
5-35. The duty is prospective, fastening on rights 
yet to be proven.

[36] The nature of the duty varies with the sit-
uation. The richness of the required consulta-
tion increases with the strength of the prima facie 
Aboriginal claim and the seriousness of the impact 
on the underlying Aboriginal or treaty right: Haida 
Nation, at paras. 43-45, and Taku River Tlingit First 
Nation v. British Columbia (Project Assessment 
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d’évaluation de projet), 2004 CSC 74, [2004] 3 
R.C.S. 550, par. 32.

[37] Le recours pour manquement à l’obliga-
tion de consulter varie également en fonction de la 
situation. L’omission de la Couronne de consulter 
les intéressés peut donner lieu à un certain nombre 
de mesures allant de l’injonction visant l’acti-
vité préjudiciable, à l’indemnisation, voire à l’or-
donnance enjoignant au gouvernement de consul-
ter avant d’aller de l’avant avec son projet : Nation 
Haïda, par. 13-14.

[38] L’obligation de consulter s’inscrit dans ce 
que Brian Slattery qualifie d’ordre constitution-
nel [TRADUCTION] « génératif » où « l’article 35 
a une fonction dynamique et non purement stati-
que » (« Aboriginal Rights and the Honour of the 
Crown » (2005), 29 S.C.L.R. (2d) 433, p. 440). Ce 
dynamisme a été formulé comme suit dans l’arrêt 
Nation Haïda (par. 32) :

. . . l’obligation de consulter et d’accommoder fait partie 
intégrante du processus de négociation honorable et de 
conciliation qui débute au moment de l’affirmation de la 
souveraineté et se poursuit au-delà du règlement formel 
des revendications. La conciliation ne constitue pas une 
réparation juridique définitive au sens usuel du terme. Il 
s’agit plutôt d’un processus découlant des droits garan-
tis par le par. 35(1) de la Loi constitutionnelle de 1982.

Comme le confirme la jurisprudence postérieure à 
cet arrêt, la consultation [TRADUCTION] « s’attache 
au maintien de relations constantes » et à l’établis-
sement d’un processus permanent de conciliation 
en ce qu’elle privilégie les mesures « qui favorisent 
la continuité des négociations » : D. G. Newman, 
The Duty to Consult : New Relationships with 
Aboriginal Peoples (2009), p. 21.

[39] Sur cette toile de fond, j’examine mainte-
nant les trois éléments qui font naître l’obligation 
de consulter.

(1) Connaissance par la Couronne de l’exis-
tence possible d’une revendication ou d’un 
droit

[40] Pour qu’elle ait l’obligation de consulter, la 
Couronne doit avoir connaissance, concrètement 

Director), 2004 SCC 74, [2004] 3 S.C.R. 550, at 
para. 32.

[37] The remedy for a breach of the duty to con-
sult also varies with the situation. The Crown’s fail-
ure to consult can lead to a number of remedies 
ranging from injunctive relief against the threaten-
ing activity altogether, to damages, to an order to 
carry out the consultation prior to proceeding fur-
ther with the proposed government conduct: Haida 
Nation, at paras. 13-14.

[38] The duty to consult embodies what Brian 
Slattery has described as a “generative” consti-
tutional order which sees “section 35 as serv-
ing a dynamic and not simply static function” 
(“Aboriginal Rights and the Honour of the Crown” 
(2005), 29 S.C.L.R. (2d) 433, at p. 440). This 
dynamicism was articulated in Haida Nation as 
follows, at para. 32:

. . . the duty to consult and accommodate is part of a 
process of fair dealing and reconciliation that begins 
with the assertion of sovereignty and continues beyond 
formal claims resolution. Reconciliation is not a final 
legal remedy in the usual sense. Rather, it is a pro-
cess flowing from rights guaranteed by s. 35(1) of the 
Constitution Act, 1982.

As the post-Haida Nation case law confirms, con-
sultation is “[c]oncerned with an ethic of ongo-
ing relationships” and seeks to further an ongoing 
process of reconciliation by articulating a prefer-
ence for remedies “that promote ongoing negotia-
tions”: D. G. Newman, The Duty to Consult: New 
Relationships with Aboriginal Peoples (2009), at 
p. 21.

[39] Against this background, I now turn to the 
three elements that give rise to a duty to consult.

(1) Knowledge by the Crown of a Potential 
Claim or Right

[40] To trigger the duty to consult, the Crown 
must have real or constructive knowledge of a 
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ou par imputation, d’une revendication visant 
la ressource ou la terre qui s’y rattache : Nation 
Haïda, par. 35. La norme de preuve applicable, 
eu égard à la nécessité de préserver l’honneur de 
la Couronne, n’est pas stricte. Il y a connaissance 
réelle lorsqu’une revendication a été formulée dans 
une instance judiciaire ou lors de négociations, 
ou lorsqu’un droit issu de traité peut être touché : 
Première nation crie Mikisew c. Canada (Ministre 
du Patrimoine canadien), 2005 CSC 69, [2005] 3 
R.C.S. 388, par. 34. Il y a connaissance par impu-
tation lorsque l’on sait ou que l’on soupçonne rai-
sonnablement que les terres ont été traditionnelle-
ment occupées par une collectivité autochtone ou 
que l’on peut raisonnablement prévoir qu’il y aura 
une incidence sur des droits. L’existence possible 
d’une revendication est essentielle, mais il n’est pas 
nécessaire de prouver que la revendication connaî-
tra une issue favorable. La revendication doit seule-
ment être crédible. La revendication à l’assise fra-
gile, dont le fondement ne paraît pas plausible à 
première vue, peut ne faire naître qu’une obligation 
d’informer. Comme l’affirme notre Cour dans l’ar-
rêt Nation Haïda (par. 37) :

La connaissance d’une revendication crédible mais non 
encore établie suffit à faire naître l’obligation de consul-
ter et d’accommoder. Toutefois, le contenu de l’obli-
gation varie selon les circonstances, comme nous le 
verrons de façon plus approfondie plus loin. Une reven-
dication douteuse ou marginale peut ne requérir qu’une 
simple obligation d’informer, alors qu’une revendica-
tion plus solide peut faire naître des obligations plus 
contraignantes. Il est possible en droit de différencier 
les revendications reposant sur une preuve ténue des 
revendications reposant sur une preuve à première vue 
solide et de celles déjà établies.

[41] Il faut que la revendication ou le droit existe 
réellement et risque d’être compromis par la mesure 
gouvernementale, car l’objectif de la consultation 
est de protéger un droit, établi ou non, d’un préju-
dice irréparable, pendant les négociations en vue 
d’un règlement : Newman, p. 30, citant Nation 
Haïda, par. 27 et 33.

(2) Mesure ou décision de la Couronne

[42] Deuxièmement, pour que naisse l’obliga-
tion de consulter, la mesure ou la décision de la 

claim to the resource or land to which it attaches: 
Haida Nation, at para. 35. The threshold, informed 
by the need to maintain the honour of the Crown, 
is not high. Actual knowledge arises when a claim 
has been filed in court or advanced in the con-
text of negotiations, or when a treaty right may be 
impacted: Mikisew Cree First Nation v. Canada 
(Minister of Canadian Heritage), 2005 SCC 69, 
[2005] 3 S.C.R. 388, para. 34. Constructive knowl-
edge arises when lands are known or reasonably 
suspected to have been traditionally occupied by an 
Aboriginal community or an impact on rights may 
reasonably be anticipated. While the existence of 
a potential claim is essential, proof that the claim 
will succeed is not. What is required is a credible 
claim. Tenuous claims, for which a strong prima 
facie case is absent, may attract a mere duty of 
notice. As stated in Haida Nation, at para. 37:

Knowledge of a credible but unproven claim suffices to 
trigger a duty to consult and accommodate. The content 
of the duty, however, varies with the circumstances, 
as discussed more fully below. A dubious or periph-
eral claim may attract a mere duty of notice, while a 
stronger claim may attract more stringent duties. The 
law is capable of differentiating between tenuous 
claims, claims possessing a strong prima facie case, 
and established claims.

[41] The claim or right must be one which actu-
ally exists and stands to be affected by the proposed 
government action. This flows from the fact that 
the purpose of consultation is to protect unproven 
or established rights from irreversible harm as the 
settlement negotiations proceed: Newman, at p. 30, 
citing Haida Nation, at paras. 27 and 33.

(2) Crown Conduct or Decision

[42] Second, for a duty to consult to arise, there 
must be Crown conduct or a Crown decision that 
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Couronne doit mettre en jeu un droit ancestral 
éventuel. la mesure doit être susceptible d’avoir un 
effet préjudiciable sur la revendication ou le droit 
en question.

[43] Dès lors, la question qui se pose est celle 
de savoir quelle mesure oblige le gouvernement à 
consulter. il a été établi que cette mesure ne s’entend 
pas uniquement de l’exercice d’un pouvoir conféré 
par la loi : Huu-Ay-Aht First Nation c. British 
Columbia (Minister of Forests), 2005 bCSC 697, 
[2005] 3 C.n.l.R. 74, par. 94 et 104; Wii’litswx c. 
British Columbia (Minister of Forests), 2008 bCSC 
1139, [2008] 4 C.n.l.R. 315, par. 11-15. Cette conclu-
sion s’inscrit dans l’approche généreuse et téléolo- 
gique que commande l’obligation de consulter.

[44] en outre, une mesure gouvernementale ne 
s’entend pas uniquement d’une décision ou d’un 
acte qui a un effet immédiat sur des terres et des 
ressources. Un simple risque d’effet préjudiciable 
suffit. ainsi, l’obligation de consulter naît aussi 
d’une [tRaDUCtion] « décision stratégique prise 
en haut lieu » qui est susceptible d’avoir un effet 
sur des revendications autochtones et des droits 
ancestraux (Woodward, p. 5-41 (italiques omis)). 
Mentionnons quelques exemples : la cession de 
concessions de ferme forestière qui auraient permis 
l’abattage d’arbres dans de vieilles forêts (Nation 
Haïda), l’approbation d’un plan pluriannuel de ges-
tion forestière visant un vaste secteur géographique 
(Khaloose First Nation c. Sunshine Coast Forest 
District (District Manager), 2008 bCSC 1642, 
[2009] 1 C.n.l.R. 110), la création d’un proces-
sus d’examen relativement à un gazoduc important 
(Première nation Dene Tha’ c. Canada (Ministre 
de l’Environnement), 2006 CF 1354 (Canlii), conf. 
par 2008 CaF 20 (Canlii)), et l’examen appro-
fondi des besoins d’infrastructure et de capacité de 
transport d’électricité d’une province (An Inquiry 
into British Columbia’s Electricity Transmission 
Infrastructure & Capacity Needs for the Next 30 
Years, Re, 2009 CarswellbC 3637 (b.C.U.C.)). la 
question de savoir si une mesure gouvernemen-
tale s’entend aussi d’une mesure législative devra 
être tranchée dans une affaire ultérieure : voir R. 
c. Lefthand, 2007 abCa 206, 77 alta. l.R. (4th) 
203, par. 37-40.

engages a potential aboriginal right. What is 
required is conduct that may adversely impact on 
the claim or right in question.

[43] this raises the question of what government 
action engages the duty to consult. it has been held 
that such action is not confined to government 
exercise of statutory powers: Huu-Ay-Aht First 
Nation v. British Columbia (Minister of Forests), 
2005 bCSC 697, [2005] 3 C.n.l.R. 74, at paras. 94 
and 104; Wii’litswx v. British Columbia (Minister 
of Forests), 2008 bCSC 1139, [2008] 4 C.n.l.R. 
315, at paras. 11-15. this accords with the gener-
ous, purposive approach that must be brought to the 
duty to consult.

[44] Further, government action is not confined 
to decisions or conduct which have an immedi-
ate impact on lands and resources. a potential for 
adverse impact suffices. thus, the duty to consult 
extends to “strategic, higher level decisions” that 
may have an impact on aboriginal claims and 
rights (Woodward, at p. 5-41 (emphasis omitted)). 
examples include the transfer of tree licences which 
would have permitted the cutting of old-growth 
forest (Haida Nation); the approval of a multi-year 
forest management plan for a large geographic area 
(Klahoose First Nation v. Sunshine Coast Forest 
District (District Manager), 2008 bCSC 1642, 
[2009] 1 C.n.l.R. 110); the establishment of a 
review process for a major gas pipeline (Dene Tha’ 
First Nation v. Canada (Minister of Environment), 
2006 FC 1354, [2007] 1 C.n.l.R. 1, aff’d 2008 
FCa 20, 35 C.e.l.R. (3d) 1); and the conduct of 
a comprehensive inquiry to determine a province’s 
infrastructure and capacity needs for electricity 
transmission (An Inquiry into British Columbia’s 
Electricity Transmission Infrastructure & Capacity 
Needs for the Next 30 Years, Re, 2009 CarswellbC 
3637 (b.C.U.C.)). We leave for another day the 
question of whether government conduct includes 
legislative action: see R. v. Lefthand, 2007 abCa 
206, 77 alta. l.R. (4th) 203, at paras. 37-40.
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(3) Effet préjudiciable de la mesure projetée 
par la Couronne sur une revendication 
autochtone ou un droit ancestral

[45] Le troisième élément requis pour qu’il y 
ait obligation de consulter est la possibilité que la 
mesure de la Couronne ait un effet sur une revendi-
cation autochtone ou un droit ancestral. Le deman-
deur doit établir un lien de causalité entre la mesure 
ou la décision envisagée par le gouvernement et un 
effet préjudiciable éventuel sur une revendication 
autochtone ou un droit ancestral. Un acte fautif 
commis dans le passé, telle l’omission de consulter, 
ne suffit pas.

[46] Une approche généreuse et téléologique est 
aussi de mise à l’égard de ce troisième élément puis-
que, comme le dit Newman, l’objectif poursuivi est 
[TRADUCTION] « de reconnaître que les actes tou-
chant un titre aborigène ou un droit ancestral non 
encore établi, ou des droits issus de traités, peu-
vent avoir des répercussions irréversibles qui sont 
incompatibles avec l’honneur de la Couronne » 
(p. 30, citant l’arrêt Nation Haïda, par. 27 et 33). 
Cependant, de simples répercussions hypothéti-
ques ne suffisent pas. Comme il appert de l’arrêt 
R. c. Douglas, [2007] BCCA 265, 278 D.L.R. (4th) 
653, au par. 44, il doit y avoir un [TRADUCTION] 
« effet préjudiciable important sur la possibi-
lité qu’une Première nation puisse exercer son 
droit ancestral ». Le préjudice doit toucher l’exer-
cice futur du droit lui-même, et non seulement la 
position de négociation ultérieure de la Première  
nation.

[47] L’effet préjudiciable comprend toute réper-
cussion risquant de compromettre une revendica-
tion autochtone ou un droit ancestral. Il est sou-
vent de nature physique. Cependant, comme on 
l’a vu relativement à ce qui constitue une mesure 
de la Couronne, la décision prise en haut lieu ou 
la modification structurelle apportée à la ges-
tion de la ressource risque aussi d’avoir un effet 
préjudiciable sur une revendication autochtone 
ou un droit ancestral, et ce, même si elle n’a pas 
d’[TRADUCTION] « effet immédiat sur les terres et 
les ressources » : Woodward, p. 5-41. La raison 
en est qu’une telle modification structurelle de la 

(3) Adverse Effect of the Proposed Crown 
Conduct on an Aboriginal Claim or Right

[45] The third element of a duty to consult is 
the possibility that the Crown conduct may affect 
the Aboriginal claim or right. The claimant must 
show a causal relationship between the proposed 
government conduct or decision and a potential for 
adverse impacts on pending Aboriginal claims or 
rights. Past wrongs, including previous breaches of 
the duty to consult, do not suffice.

[46] Again, a generous, purposive approach to 
this element is in order, given that the doctrine’s 
purpose, as stated by Newman, is “to recognize that 
actions affecting unproven Aboriginal title or rights 
or treaty rights can have irreversible effects that are 
not in keeping with the honour of the Crown” (p. 
30, citing Haida Nation, at paras. 27 and 33). Mere 
speculative impacts, however, will not suffice. 
As stated in R. v. Douglas, 2007 BCCA 265, 278 
D.L.R. (4th) 653, at para. 44, there must an “appre-
ciable adverse effect on the First Nations’ ability to 
exercise their aboriginal right”. The adverse effect 
must be on the future exercise of the right itself; an 
adverse effect on a First Nation’s future negotiating 
position does not suffice.

[47] Adverse impacts extend to any effect that 
may prejudice a pending Aboriginal claim or right. 
Often the adverse effects are physical in nature. 
However, as discussed in connection with what 
constitutes Crown conduct, high-level management 
decisions or structural changes to the resource’s 
management may also adversely affect Aboriginal 
claims or rights even if these decisions have no 
“immediate impact on lands and resources”: 
Woodward, at p. 5-41. This is because such struc-
tural changes to the resources management may set 
the stage for further decisions that will have a direct 
adverse impact on land and resources. For example, 
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gestion de la ressource peut ouvrir la voie à d’autres 
décisions ayant un effet préjudiciable direct sur les 
terres et les ressources. Par exemple, le contrat par 
lequel la Couronne cède à une partie privée la maî-
trise d’une ressource risque de supprimer ou de 
réduire le pouvoir de la Couronne de faire en sorte 
que la ressource soit exploitée dans le respect des 
intérêts autochtones, conformément à l’honneur 
de la Couronne. Les Autochtones seraient alors 
dépouillés en tout ou en partie de leur droit consti-
tutionnel de voir leurs intérêts pris en considéra-
tion dans les décisions de mise en valeur, ce qui 
constitue un effet préjudiciable : voir l’arrêt Nation 
Haïda, par. 72-73.

[48] Une atteinte sous-jacente ou continue, même 
si elle ouvre droit à d’autres recours, ne constitue 
pas un effet préjudiciable lorsqu’il s’agit de déter-
miner si une décision gouvernementale particulière 
emporte l’obligation de consulter. La raison d’être 
de cette obligation est d’empêcher que les revendica-
tions autochtones et les droits ancestraux ne soient 
compromis pendant les négociations auxquelles ils 
donnent lieu : Nation Haïda, par. 33. L’obligation 
naît lorsque la Couronne a connaissance, concrè-
tement ou par imputation, de l’existence poten-
tielle ou réelle du droit ou titre ancestral revendi-
qué et qu’elle « envisage des mesures susceptibles 
d’avoir un effet préjudiciable sur celui-ci » : Nation 
Haïda, par. 35 (je souligne). Ce critère est repris 
par notre Cour relativement à des droits issus de 
traités dans l’arrêt Première nation crie Mikisew,  
par. 33-34.

[49] Il faut déterminer si une revendication ou 
un droit est susceptible d’être compromis par la 
mesure ou la décision actuelle du gouvernement. 
L’atteinte antérieure et continue, y compris l’omis-
sion de consulter, ne fait naître l’obligation de 
consulter que si la décision actuelle risque d’avoir 
un nouvel effet défavorable sur une revendication 
actuelle ou un droit existant. Il peut néanmoins y 
avoir recours pour une atteinte antérieure et conti-
nue, y compris l’omission de consulter. Comme le 
signale la Cour dans l’arrêt Nation Haïda, le non-
respect de l’obligation de consulter peut donner 
droit à diverses réparations, dont l’indemnisa-
tion. Pour que naisse une nouvelle obligation de 

a contract that transfers power over a resource from 
the Crown to a private party may remove or reduce 
the Crown’s power to ensure that the resource is 
developed in a way that respects Aboriginal inter-
ests in accordance with the honour of the Crown. 
The Aboriginal people would thus effectively lose 
or find diminished their constitutional right to have 
their interests considered in development decisions. 
This is an adverse impact: see Haida Nation, at 
paras. 72-73.

[48] An underlying or continuing breach, while 
remediable in other ways, is not an adverse impact 
for the purposes of determining whether a partic-
ular government decision gives rise to a duty to 
consult. The duty to consult is designed to prevent 
damage to Aboriginal claims and rights while claim 
negotiations are underway: Haida Nation, at para. 
33. The duty arises when the Crown has knowl-
edge, real or constructive, of the potential or actual 
existence of the Aboriginal right or title “and con-
templates conduct that might adversely affect it”: 
Haida Nation, at para. 35 (emphasis added). This 
test was confirmed by the Court in Mikisew Cree in 
the context of treaty rights, at paras. 33-34.

[49] The question is whether there is a claim or 
right that potentially may be adversely impacted 
by the current government conduct or decision in 
question. Prior and continuing breaches, including 
prior failures to consult, will only trigger a duty to 
consult if the present decision has the potential of 
causing a novel adverse impact on a present claim 
or existing right. This is not to say that there is no 
remedy for past and continuing breaches, includ-
ing previous failures to consult. As noted in Haida 
Nation, a breach of the duty to consult may be rem-
edied in various ways, including the awarding of 
damages. To trigger a fresh duty of consultation — 
the matter which is here at issue — a contemplated 
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consulter — ce dont il est question en l’espèce —, 
une mesure envisagée par la Couronne doit mettre 
en péril une revendication actuelle ou un droit  
existant.

[50] L’effet préjudiciable ne s’entend pas non 
plus d’une répercussion négative sur la position de 
négociation d’un groupe autochtone. L’obligation 
de consulter, que justifie la nécessité de protéger 
les droits ancestraux et de préserver l’utilisation 
ultérieure des ressources revendiquées par les peu-
ples autochtones, compte tenu des intérêts opposés 
de la Couronne, peut assurément retarder au final 
la mise en valeur entreprise. Elle peut donc servir 
non seulement à régler provisoirement une ques-
tion relative aux ressources, mais aussi, accessoire-
ment, à atteindre un objectif d’indemnisation à long 
terme. Vue sous cet angle, l’obligation de consul-
ter peut être considérée comme un maillon essen-
tiel du dispositif global permettant à la Couronne 
de s’acquitter de ses obligations constitutionnelles 
envers les Premières nations du Canada. Toutefois, 
dissociée de sa raison d’être qu’est la nécessité 
de préserver les intérêts autochtones, l’obligation 
de consulter viserait seulement à favoriser une 
partie par rapport à une autre dans le processus de  
négociation.

(4) Interprétation nouvelle de l’obligation de 
consulter

[51] Rappelons que l’obligation de consulter prend 
naissance lorsque (1) la Couronne a connaissance, 
concrètement ou par imputation, de l’existence pos-
sible d’une revendication autochtone ou d’un droit 
ancestral, (2) qu’elle envisage une mesure ou une 
décision et (3) que cette mesure ou cette décision 
est susceptible d’avoir un effet préjudiciable sur 
la revendication autochtone ou le droit ancestral. 
Il faut donc établir un lien de causalité entre la 
mesure projetée par la Couronne et l’effet préjudi-
ciable possible sur une revendication autochtone ou 
un droit ancestral.

[52] L’intimé fonde ses prétentions sur une inter-
prétation plus large de l’obligation de consulter. 
Il prétend que même si le CAÉ de 2007 n’aura 
aucun impact sur les niveaux d’eau de la rivière 

Crown action must put current claims and rights in 
jeopardy.

[50] Nor does the definition of what constitutes 
an adverse effect extend to adverse impacts on the 
negotiating position of an Aboriginal group. The 
duty to consult, grounded in the need to protect 
Aboriginal rights and to preserve the future use of 
the resources claimed by Aboriginal peoples while 
balancing countervailing Crown interests, no doubt 
may have the ulterior effect of delaying ongoing 
development. The duty may thus serve not only as 
a tool to settle interim resource issues but also, and 
incidentally, as a tool to achieve longer term com-
pensatory goals. Thus conceived, the duty to con-
sult may be seen as a necessary element in the over-
all scheme of satisfying the Crown’s constitutional 
duties to Canada’s First Nations. However, cut off 
from its roots in the need to preserve Aboriginal 
interests, its purpose would be reduced to giving 
one side in the negotiation process an advantage 
over the other.

(4) An Alternative Theory of Consultation

[51] As we have seen, the duty to consult arises 
when: (1) the Crown has knowledge, actual or 
constructive, of potential aboriginal claims or 
rights; (2) the Crown proposes conduct or a deci-
sion; and (3) that conduct or decision may have an 
adverse impact on the Aboriginal claims or rights. 
This requires demonstration of a causal connec-
tion between the proposed Crown conduct and a 
potential adverse impact on an Aboriginal claim or 
right.

[52] The respondent’s submissions are based on a 
broader view of the duty to consult. It argues that 
even if the 2007 EPA will have no impact on the 
Nechako River water levels, the Nechako fisheries 
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Nechako, ses stocks de poissons ou la gestion de 
la ressource visée par le litige, il peut y avoir obli-
gation de consulter, car le CAÉ de 2007 fait partie 
d’un projet hydroélectrique qui continue d’avoir 
des répercussions sur ses droits. Dès lors, si la 
Couronne projette quelque mesure — aussi modeste 
soit-elle — se rapportant à un projet qui touche une 
revendication autochtone ou un droit ancestral, une 
nouvelle obligation de consulter voit le jour. La 
mesure ou la décision gouvernementale en cause, 
qu’elle ait peu de conséquences, voire aucune, 
devient le fondement de l’obligation constitution-
nelle de consulter relativement à la totalité de la  
ressource.

[53] Je ne peux adhérer à cette interprétation 
de l’obligation de consulter. L’arrêt Nation Haïda 
écarte une interprétation aussi large. La Cour y fait 
reposer l’obligation de consulter sur la nécessité de 
préserver les droits ancestraux allégués jusqu’au 
règlement des revendications. L’objet de la consul-
tation se limite donc aux seuls effets préjudicia-
bles de la mesure précise projetée par la Couronne, 
à l’exclusion des effets préjudiciables globaux du 
projet dont elle fait partie. La consultation s’inté-
resse à l’effet de la décision actuellement considé-
rée sur les droits revendiqués.

[54] La thèse d’une obligation de consulter plus 
étendue s’appuie sur un principe en matière de 
preuve — celui du fruit de l’arbre empoisonné — 
selon lequel la Couronne ne saurait aujourd’hui 
tirer avantage de ses fautes d’hier. L’intimé prétend 
donc que l’omission de consulter les Premières 
nations du CTCS au sujet du projet initial de bar-
rage et de dérivation d’eau empêche toute pour-
suite de l’exploitation de cette ressource tant qu’il 
n’y a pas eu consultation sur l’ensemble de la res-
source et de sa gestion. Or, comme le fait obser-
ver la Cour dans l’arrêt Nation Haïda, l’absence 
de consultation ouvre droit à diverses répara-
tions, y compris l’indemnisation. L’ordonnance 
de consulter n’est indiquée que lorsque la mesure 
projetée par la Couronne, qu’elle soit immédiate 
ou prospective, est susceptible d’avoir un effet 
préjudiciable sur des droits établis ou revendi-
qués. Sinon, d’autres réparations peuvent être plus  
indiquées.

or the management of the contested resource, the 
duty to consult may be triggered because the 2007 
EPA is part of a larger hydro-electric project which 
continues to impact its rights. The effect of this 
proposition is that if the Crown proposes an action, 
however limited, that relates to a project that 
impacts Aboriginal claims or rights, a fresh duty 
to consult arises. The current government action 
or decision, however inconsequential, becomes the 
hook that secures and reels in the constitutional 
duty to consult on the entire resource.

[53] I cannot accept this view of the duty to con-
sult. Haida Nation negates such a broad approach. 
It grounded the duty to consult in the need to pre-
serve Aboriginal rights and claims pending reso-
lution. It confines the duty to consult to adverse 
impacts flowing from the specific Crown proposal 
at issue — not to larger adverse impacts of the 
project of which it is a part. The subject of the con-
sultation is the impact on the claimed rights of the 
current decision under consideration.

[54] The argument for a broader duty to consult 
invokes the logic of the fruit of the poisoned tree — 
an evidentiary doctrine that holds that past wrongs 
preclude the Crown from subsequently benefit-
ing from them. Thus, it is suggested that the fail-
ure to consult with the CSTC First Nations on the 
initial dam and water diversion project prevents 
any further development of that resource without 
consulting on the entirety of the resource and its 
management. Yet, as Haida Nation pointed out, the 
failure to consult gives rise to a variety of remedies, 
including damages. An order compelling consulta-
tion is only appropriate where the proposed Crown 
conduct, immediate or prospective, may adversely 
impact on established or claimed rights. Absent 
this, other remedies may be more appropriate.
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B. Le rôle du tribunal administratif dans la 
consultation

[55] L’obligation du tribunal administratif de 
se pencher sur la consultation et sur la portée de 
celle-ci dépend de la mission que lui confie sa loi 
constitutive. Un tribunal administratif doit s’en 
tenir à l’exercice des pouvoirs que lui confère sa 
loi habilitante : R. c. Conway, 2010 CSC 22, [2010] 
1 R.C.S. 765. Il s’ensuit que le rôle d’un tribunal 
administratif en ce qui a trait à la consultation tient 
à ses obligations et à ses attributions légales.

[56] Le législateur peut décider de lui déléguer 
l’obligation de la Couronne de consulter. Comme 
le signale la Cour dans l’arrêt Nation Haïda, il est 
loisible aux gouvernements de mettre en place des 
régimes de réglementation fixant les exigences pro-
cédurales de la consultation aux différentes étapes 
du processus décisionnel relatif à une ressource.

[57] Sinon, il peut lui confier le seul pouvoir 
de décider si une consultation adéquate a eu lieu, 
l’exercice de ce pouvoir faisant dès lors partie de 
son processus décisionnel. En pareil cas, le tribu-
nal administratif ne participe pas à la consultation. 
Il s’assure plutôt que la Couronne s’est acquittée de 
son obligation de consulter une Première nation en 
particulier sur un éventuel effet préjudiciable de la 
décision en cause sur ses droits ancestraux.

[58] Le tribunal administratif appelé à examiner 
une question ayant trait à une ressource et ayant une 
incidence sur des intérêts autochtones peut n’avoir 
ni l’une ni l’autre de ces obligations, n’avoir que 
l’une d’elles ou avoir les deux, selon les attributions 
que lui confère le législateur. Tant son pouvoir légal 
d’examiner une question de droit que celui d’accor-
der réparation sont pertinents pour circonscrire sa 
compétence : Conway. Ils sont donc aussi perti-
nents pour déterminer si un tribunal administratif 
particulier est tenu d’effectuer une consultation ou 
de se pencher sur la consultation, ou s’il n’a aucune 
obligation en la matière.

[59] Les décisions des tribunaux inférieurs et les 
prétentions formulées devant notre Cour paraissent 

B. The Role of Tribunals in Consultation

[55] The duty on a tribunal to consider consulta-
tion and the scope of that inquiry depends on the 
mandate conferred by the legislation that creates 
the tribunal. Tribunals are confined to the powers 
conferred on them by their constituent legislation: 
R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765. 
It follows that the role of particular tribunals in 
relation to consultation depends on the duties and 
powers the legislature has conferred on it.

[56] The legislature may choose to delegate to 
a tribunal the Crown’s duty to consult. As noted 
in Haida Nation, it is open to governments to set 
up regulatory schemes to address the procedural 
requirements of consultation at different stages 
of the decision-making process with respect to a 
resource.

[57] Alternatively, the legislature may choose 
to confine a tribunal’s power to determinations of 
whether adequate consultation has taken place, as 
a condition of its statutory decision-making pro-
cess. In this case, the tribunal is not itself engaged 
in the consultation. Rather, it is reviewing whether 
the Crown has discharged its duty to consult with a 
given First Nation about potential adverse impacts 
on their Aboriginal interest relevant to the decision 
at hand.

[58] Tribunals considering resource issues touch-
ing on Aboriginal interests may have neither of 
these duties, one of these duties, or both depend-
ing on what responsibilities the legislature has con-
ferred on them. Both the powers of the tribunal to 
consider questions of law and the remedial powers 
granted it by the legislature are relevant considera-
tions in determining the contours of that tribunal’s 
jurisdiction: Conway. As such, they are also rele-
vant to determining whether a particular tribunal 
has a duty to consult, a duty to consider consulta-
tion, or no duty at all.

[59] The decisions below and the arguments 
before us at times appear to merge the different 
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parfois amalgamer les différentes obligations en ce 
qui concerne la consultation et le contrôle de leur 
exécution. On prétend plus particulièrement que 
tout tribunal administratif compétent pour exami-
ner une question de droit a l’obligation constitution-
nelle de s’assurer qu’il y a eu consultation adéquate 
et, s’il n’y en a pas eu, de consulter lui-même les 
intéressés, que sa loi constitutive le prévoie ou non. 
Le raisonnement veut que ce pouvoir découle auto-
matiquement du pouvoir du tribunal administratif 
d’examiner des questions de droit et, par consé-
quent, des questions constitutionnelles. L’absence 
de consultation équivaudrait à un vice constitution-
nel qui annulerait la compétence du tribunal admi-
nistratif et qui, en l’espèce, la rendrait contraire à 
l’intérêt public. Pour s’acquitter de son obligation, 
le tribunal administratif devrait remédier au vice 
en effectuant lui-même la consultation.

[60] À mon avis, on ne peut faire droit à cette 
thèse. Un tribunal administratif n’a que les pou-
voirs qui lui sont expressément ou implicitement 
conférés par la loi. Pour qu’il puisse consulter une 
Première nation au sujet d’une ressource avant le 
règlement définitif de revendications, il doit y être 
expressément ou implicitement autorisé. Le pou-
voir de consulter, qui est distinct du pouvoir de 
déterminer s’il existe une obligation de consulter, 
ne peut être inféré du simple pouvoir d’examiner 
une question de droit. La consultation comme telle 
n’est pas une question de droit. Il s’agit d’un proces-
sus constitutionnel distinct, souvent complexe, et 
dans certaines circonstances, d’un droit mettant en 
jeu faits, droit, politique et compromis. Par consé-
quent, le tribunal administratif désireux d’effectuer 
lui-même la consultation doit avoir le pouvoir de 
réparation nécessaire pour faire ce à quoi on l’ex-
horte relativement à la consultation. Le pouvoir de 
réparation d’un tribunal administratif tient à sa loi 
habilitante et à l’intention du législateur : Conway, 
par. 82.

[61] Le tribunal administratif doté du pouvoir de 
se prononcer sur le caractère adéquat de la consul-
tation, mais non du pouvoir d’effectuer celle-ci, doit 
accorder la réparation qu’il juge indiquée dans les 
circonstances, conformément aux pouvoirs de répa-
ration qui lui sont expressément ou implicitement 

duties of consultation and its review. In particular, 
it is suggested that every tribunal with jurisdiction 
to consider questions of law has a constitutional 
duty to consider whether adequate consultation has 
taken place and, if not, to itself fulfill the require-
ment regardless of whether its constituent statute 
so provides. The reasoning seems to be that this 
power flows automatically from the power of the 
tribunal to consider legal and hence constitutional 
questions. Lack of consultation amounts to a con-
stitutional vice that vitiates the tribunal’s jurisdic-
tion and, in the case before us, makes it inconsist-
ent with the public interest. In order to perform its 
duty, it must rectify the vice by itself engaging in 
the missing consultation.

[60] This argument cannot be accepted, in my 
view. A tribunal has only those powers that are 
expressly or implicitly conferred on it by statute. 
In order for a tribunal to have the power to enter 
into interim resource consultations with a First 
Nation, pending the final settlement of claims, the 
tribunal must be expressly or impliedly author-
ized to do so. The power to engage in consulta-
tion itself, as distinct from the jurisdiction to deter-
mine whether a duty to consult exists, cannot be 
inferred from the mere power to consider questions 
of law. Consultation itself is not a question of law; 
it is a distinct and often complex constitutional pro-
cess and, in certain circumstances, a right involv-
ing facts, law, policy, and compromise. The tribu-
nal seeking to engage in consultation itself must 
therefore possess remedial powers necessary to do 
what it is asked to do in connection with the con-
sultation. The remedial powers of a tribunal will 
depend on that tribunal’s enabling statute, and will 
require discerning the legislative intent: Conway, 
at para. 82.

[61] A tribunal that has the power to consider the 
adequacy of consultation, but does not itself have 
the power to enter into consultations, should pro-
vide whatever relief it considers appropriate in the 
circumstances, in accordance with the remedial 
powers expressly or impliedly conferred upon it by 
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conférés par sa loi habilitante. L’objectif est de pro-
téger les droits et les intérêts des Autochtones et 
de favoriser la conciliation d’intérêts que préconise 
notre Cour dans l’arrêt Nation Haïda.

[62] Qu’un tribunal administratif doive s’en tenir 
à l’exercice de ses pouvoirs légaux et ne faire porter 
son analyse et ses décisions que sur les questions 
particulières dont il est saisi comporte certes le 
risque qu’un gouvernement se soustraie de fait à 
l’obligation de consulter en limitant le mandat d’un 
tribunal administratif. On peut craindre en effet 
qu’en privant un tribunal administratif du pouvoir 
d’examiner les questions relatives à la consultation 
ou en répartissant le pouvoir de statuer en la matière 
entre plusieurs tribunaux administratifs de manière 
qu’aucun d’eux ne puisse se pencher sur l’obligation 
de consulter que font naître certaines mesures gou-
vernementales, le gouvernement se soustraie de fait 
à cette obligation.

[63] Comme le conclut à juste titre la Cour d’ap-
pel, l’obligation de consulter les peuples autoch-
tones, qui naît lorsque le gouvernement prend une 
décision susceptible d’avoir un effet préjudiciable 
sur leurs intérêts, est une obligation constitution-
nelle qui fait intervenir l’honneur de la Couronne 
et qui doit être respectée. Si le régime administratif 
mis en place par le législateur ne peut remédier aux 
éventuels effets préjudiciables d’une décision sur 
des intérêts autochtones, les Premières nations tou-
chées doivent alors s’adresser à une cour de justice 
pour obtenir la réparation voulue : Nation Haïda, 
par. 51.

[64] Avant de passer au volet suivant de l’analyse, 
il me paraît indiqué de préciser quelle norme de 
contrôle s’applique à la décision du tribunal admi-
nistratif. Prenons comme point de départ le par. 61 
de l’arrêt Nation Haïda :

L’existence et l’étendue de l’obligation de consulter ou 
d’accommoder sont des questions de droit en ce sens 
qu’elles définissent une obligation légale. Cependant, 
la réponse à ces questions repose habituellement sur 
l’appréciation des faits. Il se peut donc qu’il convienne 
de faire preuve de déférence à l’égard des conclusions 
de fait du premier décideur. [. . .] En l’absence d’erreur 
sur des questions de droit, il est possible que le tribunal 

statute. The goal is to protect Aboriginal rights and 
interests and to promote the reconciliation of inter-
ests called for in Haida Nation.

[62] The fact that administrative tribunals are 
confined to the powers conferred on them by the 
legislature, and must confine their analysis and 
orders to the ambit of the questions before them 
on a particular application, admittedly raises the 
concern that governments may effectively avoid 
their duty to consult by limiting a tribunal’s statu-
tory mandate. The fear is that if a tribunal is denied 
the power to consider consultation issues, or if the 
power to rule on consultation is split between tribu-
nals so as to prevent any one from effectively deal-
ing with consultation arising from particular gov-
ernment actions, the government might effectively 
be able to avoid its duty to consult.

[63] As the B.C. Court of Appeal rightly found, 
the duty to consult with Aboriginal groups, trig-
gered when government decisions have the potential 
to adversely affect Aboriginal interests, is a consti-
tutional duty invoking the honour of the Crown. It 
must be met. If the tribunal structure set up by the 
legislature is incapable of dealing with a decision’s 
potential adverse impacts on Aboriginal interests, 
then the Aboriginal peoples affected must seek 
appropriate remedies in the courts: Haida Nation, 
at para. 51.

[64] Before leaving the role of tribunals in rela-
tion to consultation, it may be useful to review 
the standard of review that courts should apply in 
addressing the decisions of tribunals. The starting 
point is Haida Nation, at para. 61:

The existence or extent of the duty to consult or accom-
modate is a legal question in the sense that it defines 
a legal duty. However, it is typically premised on an 
assessment of the facts. It follows that a degree of def-
erence to the findings of fact of the initial adjudicator 
may be appropriate. . . . Absent error on legal issues, 
the tribunal may be in a better position to evaluate the 
issue than the reviewing court, and some degree of 
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administratif soit mieux placé que le tribunal de révi-
sion pour étudier la question, auquel cas une certaine 
déférence peut s’imposer. Dans ce cas, la norme de 
contrôle applicable est vraisemblablement la norme de 
la décision raisonnable. Dans la mesure où la question 
est une question de droit pur et peut être isolée des ques-
tions de fait, la norme applicable est celle de la décision 
correcte. Toutefois, lorsque les deux types de ques-
tions sont inextricablement liées entre elles, la norme 
de contrôle applicable est vraisemblablement celle de la 
décision raisonnable . . .

[65] Il est donc clair qu’une certaine déférence 
s’impose à l’égard d’une décision sur une ques-
tion mixte de fait et de droit, d’où l’application 
de la norme de la raisonnabilité. Ce qui n’écarte 
évidemment pas la nécessité de tenir compte de 
l’intention expresse du législateur pour détermi-
ner la norme de contrôle qu’il convient d’appli-
quer dans un cas donné : Canada (Citoyenneté et 
Immigration) c. Khosa, 2009 CSC 12, [2009] 1 
R.C.S. 339. Il faut donc, en l’espèce, considérer les 
dispositions de l’Administrative Tribunals Act et de 
la Utilities Commission Act pour arrêter la bonne 
norme de contrôle, ce dont il est question plus en 
détail ci-après.

C. Le pouvoir de la Commission de se pencher 
sur la consultation

[66] Après examen du droit régissant l’existence 
de l’obligation de consulter et le rôle du tribunal 
administratif relativement à celle-ci, je reviens sur 
les questions en litige dans le pourvoi.

[67] D’abord, l’examen de l’obligation de consul-
ter relevait-elle du mandat de la Commission? 
S’agissant d’une question de compétence, la norme 
de contrôle est, en common law, celle de la déci-
sion correcte. Les lois applicables considérées pré-
cédemment n’écartent pas cette norme. Je conviens 
donc avec la Cour d’appel que la Commission n’a 
pas eu tort de conclure qu’elle avait le pouvoir de se 
pencher sur la question de la consultation.

[68] Rappelons que la consultation des peuples 
autochtones par la Couronne découle de l’art. 35 
de la Loi constitutionnelle de 1982, de sorte qu’elle 
revêt une dimension constitutionnelle. Il faut déter-
miner si la Commission avait le pouvoir d’en faire 

deference may be required. In such a case, the standard 
of review is likely to be reasonableness. To the extent 
that the issue is one of pure law, and can be isolated 
from the issues of fact, the standard is correctness. 
However, where the two are inextricably entwined, the 
standard will likely be reasonableness . . . .

[65] It is therefore clear that some deference 
is appropriate on matters of mixed fact and law, 
invoking the standard of reasonableness. This, of 
course, does not displace the need to take express 
legislative intention into account in determining the 
appropriate standard of review on particular issues: 
Canada (Citizenship and Immigration) v. Khosa, 
2009 SCC 12, [2009] 1 S.C.R. 339. It follows that 
it is necessary in this case to consider the provi-
sions of the Administrative Tribunals Act and the 
Utilities Commission Act in determining the appro-
priate standard of review, as will be discussed more 
fully below.

C. The Commission’s Jurisdiction to Consider 
Consultation

[66] Having considered the law governing when 
a duty to consult arises and the role of tribunals in 
relation to the duty to consult, I return to the ques-
tions at issue on appeal.

[67] The first question is whether consideration 
of the duty to consult was within the mandate of 
the Commission. This being an issue of jurisdic-
tion, the standard of review at common law is cor-
rectness. The relevant statutes, discussed earlier, do 
not displace that standard.  I therefore agree with 
the Court of Appeal that the Commission did not 
err in concluding that it had the power to consider 
the issue of consultation.

[68] As discussed above, issues of consultation 
between the Crown and Aboriginal groups arise 
from s. 35 of the Constitution Act, 1982. They there-
fore have a constitutional dimension. The question 
is whether the Commission possessed the power to 
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un objet de son examen. Je le répète, un tribunal 
administratif doit s’en tenir à l’exercice des pou‑
voirs conférés par le législateur : arrêt Conway. 
nous devons donc nous demander si la Utilities 
Commission Act reconnaissait à la commission le 
pouvoir d’examiner la question de la consultation 
du fait de l’assise constitutionnelle de celle‑ci.

[69] il est reconnu que la Utilities Commission Act 
investit la commission du pouvoir de trancher des 
questions de droit aux fins de déterminer si le caÉ 
de 2007 sert l’intérêt public. le pouvoir d’un tribu‑
nal administratif de statuer en droit emporte celui 
de trancher une question constitutionnelle dont il 
est régulièrement saisi, sauf lorsqu’il est claire‑
ment établi que le législateur a voulu le priver d’un 
tel pouvoir (Conway, par. 81; Paul c. Colombie-
Britannique (Forest Appeals Commission), 2003 
csc 55, [2003] 2 r.c.s. 585, par. 39). « [u]n tri‑
bunal spécialisé jouissant à la fois de l’expertise et 
du pouvoir requis pour trancher une question de 
droit est le mieux placé pour trancher une ques‑
tion constitutionnelle se rapportant à son mandat 
légal » : Conway, par. 6.

[70] outre les questions de droit qu’elle a le 
pouvoir général d’examiner, les éléments dont la 
commission doit tenir compte suivant l’art. 71 de 
la Utilities Commission Act, bien qu’ils soient sur‑
tout axés sur l’économie, sont suffisamment géné‑
raux pour englober la consultation des autochtones 
par la couronne. l’alinéa 71(2)e) exigeait aussi 
de la commission qu’elle tienne compte de 
[traDuction] « tout autre élément jugé pertinent 
eu égard à l’intérêt public ». l’aspect constitution‑
nel de l’obligation de consulter fait naître un intérêt 
public spécial qui écarte la prédominance de l’an‑
gle économique dans la consultation prévue par 
la Utilities Commission Act. comme le demande 
le juge Donald de la cour d’appel, [traDuction] 
« comment un contrat conclu par un mandataire de 
la couronne dans le non‑respect d’une obligation 
constitutionnelle peut‑il être dans l’intérêt public? » 
(par. 42).

[71] l’Administrative Tribunals Act de la 
colombie‑britannique ne modifie pas cette conclu‑
sion même si elle prévoit qu’un tribunal administratif 

consider such an issue. as discussed, above, tribu‑
nals are confined to the powers conferred on them 
by the legislature: Conway. We must therefore ask 
whether the Utilities Commission Act conferred on 
the commission the power to consider the issue of 
consultation, grounded as it is in the constitution.

[69] it is common ground that the Utilities 
Commission Act empowers the commission to 
decide questions of law in the course of determining 
whether the 2007 ePa is in the public interest. the 
power to decide questions of law implies a power to 
decide constitutional issues that are properly before 
it, absent a clear demonstration that the legislature 
intended to exclude such jurisdiction from the tri‑
bunal’s power (Conway, at para. 81; Paul v. British 
Columbia (Forest Appeals Commission), 2003 scc 
55, [2003] 2 s.c.r. 585, at para. 39). “[s]pecialized 
tribunals with both the expertise and authority to 
decide questions of law are in the best position to 
hear and decide constitutional questions related to 
their statutory mandates”: Conway, at para. 6.

[70] beyond its general power to consider ques‑
tions of law, the factors the commission is required 
to consider under s. 71 of the Utilities Commission 
Act, while focused mainly on economic issues, are 
broad enough to include the issue of crown con‑
sultation with aboriginal groups. at the time, 
s. 71(2)(e) required the commission to consider 
“any other factor that the commission considers 
relevant to the public interest”. the constitutional 
dimension of the duty to consult gives rise to a spe‑
cial public interest, surpassing the dominantly eco‑
nomic focus of the consultation under the Utilities 
Commission Act. as Donald J.a. asked, “How can 
a contract formed by a crown agent in breach of 
a constitutional duty be in the public interest?” 
(para. 42).

[71] this conclusion is not altered by the 
Administrative Tribunals Act, which provides 
that a tribunal does not have jurisdiction over 
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n’a pas compétence en matière constitutionnelle. 
Le paragraphe 2(4) de la Utilities Commission Act 
assujettit la Commission à certaines dispositions de 
l’Administrative Tribunals Act, dont le par. 44(1), 
qui dispose qu’[TRADUCTION] « [u]n tribunal admi-
nistratif n’a pas compétence pour trancher une ques-
tion constitutionnelle. » Or, le terme [TRADUCTION] 
« question constitutionnelle » est défini de manière 
stricte à l’article premier comme s’entendant de 
« toute question exigeant qu’un avis soit donnée 
en application de l’article 8 de la Constitutional 
Question Act ». L’avis n’est requis que lorsque la 
validité ou l’applicabilité constitutionnelle d’une loi 
est contestée ou qu’une réparation constitutionnelle 
est demandée.

[72] L’objet de la demande présentée à la 
Commission par le CTCS pour que le cadre de 
l’audience soit redéfini de manière à englober la 
question de la consultation ne correspond pas à 
cette définition. Il n’y avait ni contestation de la 
validité ou de l’applicabilité constitutionnelle d’une 
loi, ni demande de réparation fondée sur l’art. 24 de 
la Charte ou l’art. 52 de la Loi constitutionnelle de 
1982. De manière générale, la consultation visée à 
l’art. 35 de la Loi constitutionnelle de 1982 corres-
pond à une question constitutionnelle : Paul, par. 
38. Toutefois, l’intention du législateur de soustraire 
à la compétence de la Commission la question de 
savoir si la Couronne s’est acquittée de son obliga-
tion de consulter les titulaires des droits ancestraux 
en cause ne ressort ni de l’Administrative Tribunals 
Act ni de la Constitutional Question Act. Dès lors, 
suivant le critère dégagé dans les arrêts Paul et 
Conway, la Commission a compétence constitu-
tionnelle pour se pencher sur le caractère adéquat 
de la consultation effectuée par la Couronne rela-
tivement aux questions dont elle est régulièrement 
saisie.

[73] C’est pourquoi j’estime que la Commission 
avait le pouvoir de déterminer si les peuples autoch-
tones touchés avaient été convenablement consul-
tés.

[74] Même si la Utilities Commission Act confère 
à la Commission le pouvoir de déterminer si une 
consultation adéquate a eu lieu, elle ne va pas jusqu’à 

constitutional matters. Section 2(4) of the Utilities 
Commission Act makes certain sections of the 
Administrative Tribunals Act applicable to the 
Commission. This includes s. 44(1) which pro-
vides that “[t]he tribunal does not have jurisdiction 
over constitutional questions.” However, “constitu-
tional question” is defined narrowly in s. 1 of the 
Administrative Tribunals Act as “any question that 
requires notice to be given under section 8 of the 
Constitutional Question Act”. Notice is required 
only for challenges to the constitutional validity or 
constitutional applicability of any law, or are appli-
cation for a constitutional remedy.

[72] The application to the Commission by the 
CSTC for a rescoping order to address consultation 
issues does not fall within this definition. It is not 
a challenge to the constitutional validity or appli-
cability of a law, nor a claim for a constitutional 
remedy under s. 24 of the Charter or s. 52 of the 
Constitution Act, 1982. In broad terms, consulta-
tion under s. 35 of the Constitution Act, 1982 is 
a constitutional question: Paul, para. 38. However, 
the provisions of the Administrative Tribunals Act 
and the Constitutional Question Act do not indicate 
a clear intention on the part of the legislature to 
exclude from the Commission’s jurisdiction the duty 
to consider whether the Crown has discharged its 
duty to consult with holders of relevant Aboriginal 
interests. It follows that, in applying the test articu-
lated in Paul and Conway, the Commission has the 
constitutional jurisdiction to consider the adequacy 
of Crown consultation in relation to matters prop-
erly before it.

[73] For these reasons, I conclude that the 
Commission had the power to consider whether 
adequate consultation with concerned Aboriginal 
peoples had taken place.

[74] While the Utilities Commission Act con-
ferred on the Commission the power to consider 
whether adequate consultation had taken place, 
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l’autoriser à entreprendre elle-même la consulta-
tion et à s’acquitter de l’obligation constitution-
nelle de la Couronne. Je rappelle que le législateur 
peut déléguer à un tribunal administratif l’obliga-
tion de la Couronne de consulter. Toutefois, en l’es-
pèce, il ne l’a pas fait vis-à-vis de la Commission. 
La consultation ne constitue pas comme telle une 
question de droit, mais une démarche constitution-
nelle distincte exigeant le pouvoir de transiger et 
d’accomplir tout ce qui est nécessaire pour conci-
lier les intérêts divergents de la Couronne et des 
Autochtones. Le pouvoir de la Commission d’exa-
miner les questions de droit et tout élément perti-
nent pour ce qui concerne l’intérêt public ne l’auto-
rise pas à entreprendre elle-même la consultation 
des groupes autochtones.

[75] Comme le conclut à juste titre la Cour d’ap-
pel, l’obligation de consulter les peuples autoch-
tones, qui naît lorsque le gouvernement prend une 
décision susceptible d’avoir un effet préjudiciable 
sur leurs intérêts, est une obligation constitution-
nelle qui fait intervenir l’honneur de la Couronne 
et qui doit être respectée. Lorsque le régime admi-
nistratif mis en place par le législateur ne peut 
remédier aux éventuels effets préjudiciables d’une 
décision sur des intérêts autochtones, les Premières 
nations touchées doivent s’adresser à une cour de 
justice pour obtenir la réparation voulue : Nation 
Haïda, par. 51.

D. La décision de la Commission sur la demande 
de révision

[76] La Commission a reconnu à juste titre avoir 
le pouvoir d’examiner le caractère adéquat de la 
consultation des groupes autochtones. Elle a décidé 
de ne pas se pencher sur la question non pas parce 
qu’elle n’en avait pas le pouvoir, mais parce qu’elle 
estimait que la question ne pouvait se poser étant 
donné sa conclusion que le CAÉ de 2007 n’aurait 
pas d’effet préjudiciable sur quelque intérêt autoch-
tone.

[77] Comme nous l’avons vu, la Commission 
a tenu une audience sur la question de savoir s’il 
fallait recadrer l’audience principale de manière 
à permettre l’examen de la question de la consul-
tation. La preuve alors produite portait sur l’effet 

its language did not extend to empowering the 
Commission to engage in consultations in order 
to discharge the Crown’s constitutional obliga-
tion to consult. As discussed above, legislatures 
may delegate the Crown’s duty to consult to tribu-
nals. However, the Legislature did not do so in the 
case of the Commission. Consultation itself is not 
a question of law, but a distinct constitutional pro-
cess requiring powers to effect compromise and 
do whatever is necessary to achieve reconciliation 
of divergent Crown and Aboriginal interests. The 
Commission’s power to consider questions of law 
and matters relevant to the public interest does not 
empower it to itself engage in consultation with 
Aboriginal groups.

[75] As the Court of Appeal rightly found, the 
duty to consult with Aboriginal groups, triggered 
when government decisions have the potential to 
adversely affect Aboriginal interests, is a constitu-
tional duty invoking the honour of the Crown. It 
must be met. If the tribunal structure set up by the 
Legislature is incapable of dealing with a decision’s 
potential adverse impacts on Aboriginal interests, 
then the Aboriginal peoples affected must seek 
appropriate remedies in the courts: Haida Nation, 
at para. 51.

D. The Commission’s Reconsideration Decision

[76] The Commission correctly accepted that it 
had the power to consider the adequacy of con-
sultation with Aboriginal groups. The reason it 
decided it would not consider this issue was not for 
want of power, but because it concluded that the 
consultation issue could not arise, given its finding 
that the 2007 EPA would not adversely affect any 
Aboriginal interest.

[77] As reviewed earlier in these reasons, the 
Commission held a hearing into the issue of 
whether the main hearing should be rescoped to 
permit exploration of the consultation issue. The 
evidence at this hearing was directed to the issue 
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préjudiciable éventuel de l’approbation du CAÉ 
de 2007 sur les intérêts des Premières nations du 
CTCS. La Commission a examiné l’effet du CAÉ 
de 2007 tant sur les niveaux d’eau (impact physi-
que) que sur la gestion de la ressource et sa maîtrise. 
Elle a conclu que le CAÉ de 2007 n’aurait aucun 
impact physique négatif sur la rivière Nechako et 
ses ressources halieutiques. Elle a aussi estimé que 
le CAÉ de 2007 n’entraînerait [TRADUCTION] « ni 
transfert ni modification des licences ou des auto-
risations », écartant du coup tout effet préjudiciable 
causé par une modification touchant à la gestion ou 
à la maîtrise. Selon elle, une atteinte sous-jacente 
(soit l’omission de consulter relativement au projet 
initial) ne suffisait pas pour faire naître une obliga-
tion de consulter. Elle a donc rejeté la demande de 
révision et refusé de recadrer l’audience de manière 
que celle-ci porte aussi sur la consultation.

[78] La décision selon laquelle le recadrage n’était 
pas nécessaire parce que le CAÉ de 2007 ne pou-
vait avoir d’incidence sur des intérêts autochtones 
porte sur une question mixte de fait et de droit. 
Suivant l’arrêt Nation Haïda, la norme de contrôle 
applicable à ce genre de décision est habituellement 
celle de la raisonnabilité (au sens où toute conclu-
sion fondée sur un principe de droit erroné n’est 
pas raisonnable). Cependant, il faut tenir compte 
des dispositions des lois applicables examinées 
précédemment. La Utilities Commission Act pré-
voit que les conclusions de fait de la Commission 
sont [TRADUCTION] « opposables et définitives », ce 
qui appelle la norme de la décision manifestement 
déraisonnable suivant l’Administrative Tribunals 
Act. La décision portant sur une question de droit 
doit être correcte. Or, la question dont nous sommes 
saisis est une question mixte de fait et de droit. Elle 
appelle une norme se situant entre celles établies 
par la loi, à savoir la norme de la raisonnabilité, 
issue de la common law et consacrée par les arrêts 
Nation Haïda et Dunsmuir c. Nouveau-Brunswick, 
2008 CSC 9, [2008] 1 R.C.S. 190.

[79] Rappelons que l’obligation de consulter 
prend naissance lorsque les éléments suivants sont 
réunis : a) connaissance par la Couronne, réelle ou 
imputée, de l’existence possible d’une revendica-
tion autochtone ou d’un droit ancestral, b) mesure 

of whether approval of the 2007 EPA would have 
any adverse impact on the interests of the CSTC 
First Nations. The Commission considered both the 
impact of the 2007 EPA on river levels (physical 
impact) and on the management and control of the 
resource. The Commission concluded that the 2007 
EPA would not have any adverse physical impact on 
the Nechako River and its fishery. It also concluded 
that the 2007 EPA did not “transfer or change con-
trol of licenses or authorization”, negating adverse 
impacts from management or control changes. The 
Commission held that an underlying infringement 
(i.e. failure to consult on the initial project) was not 
sufficient to trigger a duty to consult. It therefore 
dismissed the application for reconsideration and 
declined to rescope the hearing to include consul-
tation issues.

[78] The determination that rescoping was not 
required because the 2007 EPA could not affect 
Aboriginal interests is a mixed question of fact and 
law. As directed by Haida Nation, the standard of 
review applicable to this type of decision is nor-
mally reasonableness (understood in the sense that 
any conclusion resting on incorrect legal principles 
of law would not be reasonable). However, the pro-
visions of the relevant statutes, discussed earlier, 
must be considered. The Utilities Commission Act 
provides that the Commission’s findings of fact 
are “binding and conclusive”, attracting a patently 
unreasonable standard under the Administrative 
Tribunals Act. Questions of law must be correctly 
decided. The question before us is a question of 
mixed fact and law. It falls between the legislated 
standards and thus attracts the common law stand-
ard of “reasonableness” as set out in Haida Nation 
and Dunsmuir v. New Brunswick, 2008 SCC 9, 
[2008] 1 S.C.R. 190.

[79] A duty to consult arises, as set out above, 
when there is: (a) knowledge, actual or construc-
tive, by the Crown of a potential Aboriginal claim 
or right, (b) contemplated Crown conduct, and (c) 
the potential that the contemplated conduct may 
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projetée par la Couronne et c) risque que celle-ci 
ait un effet préjudiciable sur la revendication ou 
le droit. Si, au regard du critère établi dans l’arrêt 
Nation Haïda, on peut soutenir qu’une obligation de 
consulter pouvait exister, la Commission a eu tort 
de rejeter la demande de recadrage de l’audience.

[80] Il n’y a pas lieu de s’arrêter au premier élé-
ment — la connaissance par la Couronne de l’exis-
tence possible d’une revendication autochtone 
ou d’un droit ancestral. Les revendications des 
Premières nations du CTCS étaient bien connues de 
la Couronne et avaient en fait été formulées dans le 
cadre du processus formel mis sur pied par la pro-
vince pour le règlement des revendications autoch-
tones.

[81] Il n’y a pas lieu non plus de s’attarder au 
deuxième élément — la mesure ou la décision pro-
jetée par la Couronne. Le projet de BC Hydro de 
conclure avec Alcan un contrat d’achat d’électri-
cité constitue clairement une mesure projetée par 
la Couronne. BC Hydro est une société d’État qui 
agit au nom de la Couronne. Nul ne prétend sérieu-
sement que le CAÉ de 2007 n’équivaut pas à une 
mesure projetée par la province de la Colombie-
Britannique.

[82] Le troisième élément — l’effet préjudicia-
ble de la mesure de la Couronne sur une revendi-
cation autochtone ou un droit ancestral — présente 
une plus grande difficulté. S’appuyant sur l’arrêt 
Nation Haïda, la Commission a estimé que pour 
satisfaire à l’exigence de l’effet préjudiciable, il 
fallait [TRADUCTION] « davantage qu’une atteinte 
sous-jacente ». En d’autres termes, il fallait démon-
trer que le CAÉ de 2007 était susceptible d’avoir 
un « effet préjudiciable » sur un intérêt autochtone 
actuel. La Cour d’appel rejette le point de vue de la 
Commission sur ce point, ou c’est du moins ce qu’il 
faut retenir de sa décision.

[83] À mon sens, la Commission a eu raison de 
conclure qu’une atteinte sous-jacente ne consti-
tue pas comme telle un effet préjudiciable faisant 
naître une obligation de consulter. Nous l’avons 
vu, il appert de l’arrêt Nation Haïda que le fon-
dement constitutionnel de la consultation réside 
dans le risque qu’un projet autorisé par l’État ait 

adversely affect the Aboriginal claim or right. If, 
in applying the test set out in Haida Nation, it is 
arguable that a duty to consult could arise, the 
Commission would have been wrong to dismiss the 
rescoping order.

[80] The first element of the duty to consult — 
Crown knowledge of a potential Aboriginal claim 
or right — need not detain us. The CSTC First 
Nations’ claims were well-known to the Crown; 
indeed, it was lodged in the Province’s formal 
claims resolution process.

[81] Nor need the second element — proposed 
Crown conduct or decision — detain us. BC Hydro’s 
proposal to enter into an agreement to purchase 
electricity from Alcan is clearly proposed Crown 
conduct. BC Hydro is a Crown corporation. It acts 
in place of the Crown. No one seriously argues that 
the 2007 EPA does not represent a proposed action 
of the Province of British Columbia.

[82] The third element — adverse impact on an 
Aboriginal claim or right caused by the Crown con-
duct — presents greater difficulty. The Commission, 
referring to Haida Nation, took the view that to 
meet the adverse impact requirement, “more than 
just an underlying infringement” was required. In 
other words, it must be shown that the 2007 EPA 
could “adversely affect” a current Aboriginal inter-
est. The Court of Appeal rejected, or must be taken 
to have rejected, the Commission’s view of the 
matter.

[83] In my view, the Commission was correct in 
concluding that an underlying infringement in and 
of itself would not constitute an adverse impact 
giving rise to a duty to consult. As discussed above, 
the constitutional foundation of consultation artic-
ulated in Haida Nation is the potential for adverse 
impacts on Aboriginal interests of state-authorized 
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un effet préjudiciable sur des intérêts autochtones. 
La consultation porte principalement sur la façon 
dont la ressource doit être exploitée pour qu’un 
préjudice irréparable ne soit pas infligé aux inté-
rêts autochtones existants. Les deux parties doi-
vent se rencontrer de bonne foi, dans un climat de 
mesure compatible avec l’honneur de la Couronne, 
pour discuter de mise en valeur dans une optique 
de conciliation des intérêts divergents. Or, un tel 
échange est impossible lorsque la ressource est 
transformée depuis longtemps et que la mesure 
ou la décision actuelle du gouvernement n’a plus 
aucune incidence sur elle. Il ne s’agit plus dès lors 
de consulter sur l’exploitation ultérieure de la res-
source, mais plutôt de négocier une indemnisation 
pour sa transformation intervenue sans consulta-
tion adéquate préalable. La Commission a appliqué 
le bon critère juridique.

[84] Le CTCS fait valoir que la Couronne a porté 
atteinte à ses droits lorsque, dans les années 1950, 
elle a autorisé la construction du barrage Kenney 
et de la centrale électrique, qui a eu des répercus-
sions sur la rivière Nechako, et que cette atteinte est 
continue et que rien ne permet de croire qu’elle ces-
sera dans un avenir prévisible. Cependant, la ques-
tion que devait trancher la Commission était celle 
de savoir si une nouvelle obligation de consulter 
pouvait prendre naissance à l’égard de la décision 
de la Couronne dont était saisie la Commission. 
Il lui fallait déterminer si le CAÉ de 2007 pouvait 
avoir un effet préjudiciable sur les droits revendi-
qués par les Premières nations du CTCS dans le 
cadre du processus de règlement en cours. Étant 
donné les limites de son mandat, la Commission 
n’était pas saisie de la question de l’atteinte conti-
nue et se poursuivant toujours, en sorte que notre 
Cour ne l’est pas non plus.

[85] Quel est donc l’impact possible du CAÉ de 
2007 sur les revendications des Premières nations 
du CTCS? La Commission a conclu qu’il ne pou-
vait y en avoir. La question est donc celle de savoir 
si la conclusion était raisonnable au vu de la preuve 
offerte à l’appui de la demande de recadrage.

[86] La Commission a considéré deux types d’ef-
fet possible. Le premier était l’impact physique du 

developments. Consultation centres on how the 
resource is to be developed in a way that prevents 
irreversible harm to existing Aboriginal interests. 
Both parties must meet in good faith, in a balanced 
manner that reflects the honour of the Crown, to 
discuss development with a view to accommoda-
tion of the conflicting interests. Such a conver-
sation is impossible where the resource has long 
since been altered and the present government con-
duct or decision does not have any further impact 
on the resource. The issue then is not consultation 
about the further development of the resource, but 
negotiation about compensation for its alteration 
without having properly consulted in the past. The 
Commission applied the correct legal test.

[84] It was argued that the Crown breached the 
rights of the CSTC when it allowed the Kenney 
Dam and electricity production powerhouse with 
their attendant impacts on the Nechako River to be 
built in the 1950s and that this breach is ongoing and 
shows no sign of ceasing in the foreseeable future. 
But the issue before the Commission was whether a 
fresh duty to consult could arise with respect to the 
Crown decision before the Commission. The ques-
tion was whether the 2007 EPA could adversely 
impact the claim or rights advanced by the CSTC 
First Nations in the ongoing claims process. The 
issue of ongoing and continuing breach was not 
before the Commission, given its limited mandate, 
and is therefore not before this Court.

[85] What then is the potential impact of the 2007 
EPA on the claims of the CSTC First Nations? The 
Commission held there could be none. The question 
is whether this conclusion was reasonable based on 
the evidence before the Commission on the rescop-
ing inquiry.

[86] The Commission considered two types of 
potential impacts. The first type of impact was the 
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CAÉ de 2007 sur la rivière Nechako et, par consé-
quent, sur le poisson. La Commission a examiné 
minutieusement les éléments de preuve sur les 
effets que le CAÉ de 2007 pouvait avoir sur les 
niveaux d’eau de la rivière et elle a conclu qu’il n’y 
en aurait pas. En fait, les niveaux d’eau de la rivière 
relevaient entièrement du permis d’exploitation 
hydraulique et de l’accord de 1987 intervenu entre 
la province, le Canada et Alcan. La Commission a 
rejeté l’argument voulant que l’omission d’approu-
ver le CAÉ de 2007 puisse entraîner une augmen-
tation des niveaux d’eau de la rivière Nechako, et 
favoriser ainsi la pêche, eu égard à la preuve non 
contredite selon laquelle si Alcan ne pouvait vendre 
ses surplus d’électricité à BC Hydro, elle trouverait 
un autre preneur. Elle a conclu qu’avec ou sans le 
CAÉ de 2007, [TRADUCTION] « Alcan exploite le 
réservoir Nechako dans le but d’optimiser la pro-
duction d’énergie ». Enfin, la Commission a conclu 
que la modification du calendrier des lâchers d’eau 
destinés à la production d’électricité n’avait aucun 
impact sur les niveaux d’eau de la rivière Nechako 
puisque l’eau était déversée dans la rivière Kemano 
à l’ouest, et non dans la Nechako à l’est.

[87] La Commission s’est aussi penchée sur la 
question de savoir si le CAÉ de 2007 pouvait entraî-
ner des changements organisationnels, politiques ou 
de gestion susceptibles d’avoir un effet préjudicia-
ble sur les revendications ou les droits des Premières 
nations du CTCS. Je le répète, il peut y avoir obli-
gation de consulter à l’égard non seulement d’im-
pacts physiques particuliers, mais aussi de décisions 
de gestion ou politiques qui sont prises en haut lieu 
et qui peuvent avoir une incidence sur l’exploita-
tion future de la ressource au détriment des deman-
deurs autochtones. La Commission fait remarquer 
que l’[TRADUCTION] « examen visé à l’art. 71 n’a 
pas pour effet d’approuver ou de transférer une 
licence ou une autorisation ou d’en modifier le titu-
laire ». L’approbation du CAÉ de 2007 n’allait pas 
entraîner de changements de gestion, ce qui écartait 
tout effet préjudiciable concomitant. Ces éléments, 
joints à l’absence d’impact physique, ont amené la 
Commission à conclure que le CAÉ de 2007 ne ris-
quait pas d’avoir un effet préjudiciable sur des inté-
rêts autochtones.

physical impact of the 2007 EPA on the Nechako 
River and thus on the fishery. The Commission 
conducted a detailed review of the evidence on 
the impact the 2007 EPA could have on the riv-
er’s water levels and concluded it would have none.  
This was because the levels of water on the river 
were entirely governed by the water licence and 
the 1987 agreement between the Province, Canada, 
and Alcan. The Commission rejected the argument 
that not approving the 2007 EPA could poten-
tially raise water levels in the Nechako River, to 
the benefit of the fishery, on the basis of uncon-
tradicted evidence that if Alcan could not sell 
its excess electricity to BC Hydro it would sell it 
elsewhere. The Commission concluded that with 
or without the 2007 EPA, “Alcan operates the 
Nechako Reservoir to optimize power generation”. 
Finally, the Commission concluded that changes in 
the timing of water releases for power generation 
have no effect on water levels in the Nechako River 
because water releases for power generation flow 
into the Kemano River to the west, rather than the 
Nechako River to the east.

[87] The Commission also considered whether 
the 2007 EPA might bring about organizational, 
policy, or managerial changes that might adversely 
affect the claims or rights of the CSTC First 
Nations. As discussed above, a duty to consult may 
arise not only with respect to specific physical 
impacts, but with respect to high-level managerial 
or policy decisions that may potentially affect the 
future exploitation of a resource to the detriment 
of Aboriginal claimants. It noted that a “section 71 
review does not approve, transfer or change control 
of licenses or authorization”. Approval of the 2007 
EPA would not effect management changes, ruling 
out any attendant adverse impact. This, plus the 
absence of physical impact, led the Commission 
to conclude that the 2007 EPA had no potential to 
adversely impact on Aboriginal interests.

20
10

 S
C

C
 4

3 
(C

an
LI

I)



[2010] 2 R.C.S. ALCAN c. CONSEIL TRIBAL CARRIER SEKANI La Juge en chef 689

[88] Il est toutefois nécessaire de pousser quel-
que peu l’analyse. Le CAÉ de 2007 prévoit la créa-
tion d’un comité conjoint d’exploitation formé de 
représentants d’Alcan et de BC Hydro (clause 4.13). 
Le comité a pour fonction de conseiller les par-
ties sur l’administration du CAÉ de 2007 et d’ac-
complir d’autres tâches qui sont précisées ou que 
lui assignent les parties (clause 4.14). Le CAÉ de 
2007 prévoit aussi que, conjointement, les par-
ties élaborent, appliquent et actualisent un modèle 
d’exploitation du réservoir inspiré de celui d’Alcan 
et [TRADUCTION] « utilisant des données jugées 
acceptables par les deux parties, qui sont tenues de 
se montrer raisonnables » (clause 4.17).

[89] La question est celle de savoir si ces clau-
ses équivalent à autoriser des modifications d’or-
dre organisationnel qui sont susceptibles d’avoir un 
effet préjudiciable sur des intérêts autochtones. La 
Commission ne le croit manifestement pas. Or, il 
nous faut examiner cette conclusion et nous deman-
der si elle est raisonnable eu égard à l’approche 
généreuse qui s’impose relativement à l’obligation 
de consulter, laquelle a pour assise l’honneur de la 
Couronne.

[90] À supposer que la création du comité conjoint 
et du modèle d’exploitation du réservoir existant 
puissent être considérés comme des modifications 
d’ordre organisationnel apportées par le CAÉ de 
2007, la question est celle de savoir si ces derniè-
res sont susceptibles d’avoir un effet préjudiciable 
sur les revendications ou les droits des Premières 
nations du CTCS. Lorsqu’il est établi que l’effet 
préjudiciable faisant naître l’obligation de consulter 
résulte d’une modification de l’organisation, notam-
ment celle du pouvoir, c’est généralement parce que 
la décision opérationnelle en cause risque dès lors 
d’empêcher la Couronne d’agir honorablement à 
l’égard des intérêts autochtones. Ainsi, dans l’af-
faire Nation Haïda, la Couronne projetait la conclu-
sion avec Weyerhaeuser d’un contrat à long terme 
de vente de bois d’œuvre. En concluant le contrat, 
la Couronne réduisait sa maîtrise de l’exploita-
tion forestière, notamment dans certaines vieilles 
forêts, et, partant, sa faculté d’exercer son pou-
voir décisionnel en la matière de façon conforme à 
l’honneur de la Couronne. La ressource aurait été 

[88] It is necessary, however, to delve further. The 
2007 EPA calls for the creation of a Joint Operating 
Committee, with representatives of Alcan and BC 
Hydro (s. 4.13). The duties of the committee are to 
provide advice to the parties regarding the adminis-
tration of the 2007 EPA and to perform other func-
tions that may be specified or that the parties may 
direct (s. 4.14). The 2007 EPA also provides that the 
parties will jointly develop, maintain, and update a 
reservoir operating model based on Alcan’s exist-
ing operating model and “using input data accept-
able to both Parties, acting reasonably” (s. 4.17).

[89] The question is whether these clauses amount 
to an authorization of organizational changes that 
have the potential to adversely impact on Aboriginal 
interests. Clearly the Commission did not think so. 
But our task is to examine that conclusion and ask 
whether this view of the Commission was reason-
able, bearing in mind the generous approach that 
should be taken to the duty to consult, grounded in 
the honour of the Crown.

[90] Assuming that the creation of the Joint 
Operating Committee and the ongoing reservoir 
operation plan can be viewed as organizational 
changes effected by the 2007 EPA, the question is 
whether they have the potential to adversely impact 
the claims or rights of the CSTC First Nations. In 
cases where adverse impact giving rise to a duty to 
consult has been found as a consequence of organi-
zational or power-structure changes, it has gener-
ally been on the basis that the operational decision 
at stake may affect the Crown’s future ability to 
deal honourably with Aboriginal interests. Thus, in 
Haida Nation, the Crown proposed to enter into a 
long-term timber sale contract with Weyerhaeuser. 
By entering into the contract, the Crown would 
have reduced its power to control logging of trees, 
some of them old growth forest, and hence its abil-
ity to exercise decision making over the forest con-
sistent with the honour of the Crown. The resource 
would have been harvested without the consultation 
discharge that the honour of the Crown required. 
The Haida people would have been robbed of their 
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exploitée sans que la Couronne ne se soit acquittée 
au préalable de l’obligation de consulter que com-
mande l’honneur de la Couronne. Le peuple Haïda 
aurait été dépouillé de son droit constitutionnel. 
Difficile de concevoir un effet préjudiciable plus 
manifeste sur un intérêt autochtone.

[91] En l’espèce, par contre, la Couronne demeure 
un membre du comité conjoint d’exploitation et un 
participant en ce qui concerne le modèle d’exploita-
tion du réservoir. Comme ils ont l’obligation d’agir 
conformément à l’honneur de la Couronne, les 
représentants de BC Hydro devront tenir compte 
des groupes autochtones touchés et les consulter 
au besoin lorsqu’une décision ultérieure sera sus-
ceptible d’avoir un effet préjudiciable sur eux. Le 
droit des Premières nations du CTCS d’être consul-
tées sur toute décision susceptible de compromet-
tre leurs revendications ou leurs droits est préservé. 
J’ajoute que l’honneur de la Couronne oblige BC 
Hydro à les informer de toute décision prise en 
application du CAÉ de 2007 qui est susceptible 
d’avoir un effet préjudiciable sur leurs revendica-
tions ou leurs droits.

[92] Ce droit permanent qu’ont les Premières 
nations du CTCS d’être consultées pour toute modi-
fication ultérieure susceptible d’avoir un effet pré-
judiciable sur leurs droits ancestraux ne remet pas 
en cause le bien-fondé de la décision rendue par la 
Commission relativement à la seule question dont 
elle était saisie : l’approbation du CAÉ de 2007 
pouvait-elle avoir un effet préjudiciable sur leurs 
revendications ou leurs droits? La Commission a 
eu raison de répondre par la négative. La preuve 
non contredite établissait qu’Alcan continuerait de 
produire la même quantité d’électricité, que le CAÉ 
de 2007 soit approuvé ou non, et qu’elle trouve-
rait un autre acheteur si BC Hydro déclinait l’of-
fre, comme l’y autorisaient le permis d’exploita-
tion hydraulique permanent nº 102324 et l’accord 
de 1987 sur les niveaux d’eau. De plus, bien que la 
Commission n’en fasse pas mention, BC Hydro, en 
tant que membre du comité conjoint d’exploitation 
et de l’équipe de gestion du réservoir, doit doréna-
vant consulter les Premières nations du CTCS sur 
toute décision susceptible d’avoir un effet préjudi-
ciable sur leurs revendications ou leurs droits. À la 

constitutional entitlement. A more telling adverse 
impact on Aboriginal interests is difficult to con-
ceive.

[91] By contrast, in this case, the Crown remains 
present on the Joint Operating Committee and 
as a participant in the reservoir operating model. 
Charged with the duty to act in accordance with 
the honour of Crown, BC Hydro’s representatives 
would be required to take into account and consult 
as necessary with affected Aboriginal groups inso-
far as any decisions taken in the future have the 
potential to adversely affect them. The CSTC First 
Nations’ right to Crown consultation on any deci-
sions that would adversely affect their claims or 
rights would be maintained. I add that the honour 
of the Crown would require BC Hydro to give the 
CSTC First Nations notice of any decisions under 
the 2007 EPA that have the potential to adversely 
affect their claims or rights.

[92] This ongoing right to consultation on future 
changes capable of adversely impacting Aboriginal 
rights does not undermine the validity of the 
Commission’s decision on the narrow issue before 
it: whether approval of the 2007 EPA could have 
an adverse impact on claims or rights of the CSTC 
First Nations. The Commission correctly answered 
that question in the negative. The uncontradicted 
evidence established that Alcan would continue 
to produce electricity at the same rates regard-
less of whether the 2007 EPA is approved or not, 
and that Alcan will sell its power elsewhere if BC 
Hydro does not buy it, as is their entitlement under 
Final Water Licence No. 102324 and the 1987 
Agreement on waterflows. Moreover, although 
the Commission did not advert to it, BC Hydro, 
as a participant on the Joint Operating Committee 
and the resevoir management team, must in the 
future consult with the CSTC First Nations on any 
decisions that may adversely impact their claims 
or rights. On this evidence, it was not unreason-
able for the Commission to conclude that the 2007 
EPA will not adversely affect the claims and rights 
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lumière de cette preuve, il n’est pas déraisonnable 
que la Commission conclue que le CAÉ de 2007 
n’aura pas d’effet préjudiciable sur les revendica-
tions et les droits de ces Premières nations qui fai-
saient alors l’objet de négociations.

[93] J’arrive à la conclusion que la Commission 
a bien interprété le droit en ce qui concerne l’obli-
gation de consulter et, par conséquent, la question 
qu’elle était appelée à trancher pour statuer sur la 
demande de révision. Elle a bien cerné la question 
principale dont elle était saisie, à savoir si le CAÉ 
de 2007 pouvait avoir un effet préjudiciable sur les 
revendications et les droits des Premières nations 
du CTCS. Elle a ensuite examiné la preuve perti-
nente. Elle a considéré les répercussions organisa-
tionnelles du CAÉ de 2007 et les changements phy-
siques qui pouvaient en résulter. Elle a conclu que 
ces modifications ne risquaient pas de compromet-
tre les revendications ou les droits en cause. Il n’a 
pas été établi qu’elle a agi de manière déraisonna-
ble en tirant ces conclusions.

E. La décision de la Commission portant que 
l’approbation du CAÉ de 2007 était dans l’in-
térêt public

[94] Le seul motif de contestation de la décision 
d’approuver le CAÉ de 2007 était l’omission de la 
Commission d’examiner la question du caractère 
adéquat de la consultation portant sur les intérêts en 
cause des Premières nations du CTCS. La conclu-
sion que la Commission n’a pas eu tort de rejeter 
la demande d’examen de cette question écarte ce 
motif de contestation. Ainsi, la thèse selon laquelle 
la Commission a agi de manière déraisonnable en 
approuvant le CAÉ de 2007 ne saurait être rete-
nue.

V. Dispositif

[95] Je suis d’avis d’accueillir le pourvoi et de 
confirmer la décision de la Commission approu-
vant le CAÉ de 2007. Chacune des parties paie ses 
propres frais de justice.

 Pourvoi accueilli; décision de la British 
Columbia Utilities Commission approuvant le 
contrat d’achat d’électricité de 2007 confirmée.

currently under negotiation of the CSTC First 
Nations.

[93] I conclude that the Commission took a cor-
rect view of the law on the duty to consult and 
hence on the question before it on the application 
for reconsideration. It correctly identified the main 
issue before it as whether the 2007 EPA had the 
potential to adversely affect the claims and rights 
of the CSTC First Nations. It then examined the 
evidence on this question. It looked at the organiza-
tional implications of the 2007 EPA and at the phys-
ical changes it might bring about. It concluded that 
these did not have the potential to adversely impact 
the claims or rights of the CSTC First Nations. It 
has not been established that the Commission acted 
unreasonably in arriving at these conclusions.

E. The Commission’s Decision That Approval of 
the 2007 EPA Was in the Public Interest

[94] The attack on the Commission’s decision 
to approve the 2007 EPA was confined to the 
Commission’s failure to consider the issue of ade-
quate consultation over the affected interests of 
the CSTC First Nations. The conclusion that the 
Commission did not err in rejecting the applica-
tion to consider this matter removes this objection. 
It follows that the argument that the Commission 
acted unreasonably in approving the 2007 EPA 
fails.

V. Disposition

[95] I would allow the appeal and confirm 
the decision of the British Columbia Utilities 
Commission approving the 2007 EPA. Each party 
will bear their costs.

 Appeal allowed; British Columbia Utilities 
Commission’s approval of 2007 Energy Purchase 
Agreement confirmed.
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[ 1985] 2 R.C.S. SIMON c. LA REINE 387 

James Matthew Simon Appellant; 

and 

Her Majesty The Queen Respondent; 

and 

The Union of New Brunswick Indians, Inc., 
the Native Council of Nova Scotia, Attorney 
General of Canada, Attorney General for 
Ontario and Attorney General for New 
Brunswick Interveners. 

File No.: 17006. 

1984: October 23; 1985: November 21. 

Present: Dickson C.J. and Beetz, Estey, Mcintyre, 
Chouinard, Wilson and Le Dain JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR 

NOYA SCOTIA 

Indians - Treaty rights - Right to hunt - Provin
cial law restricting that right - Whether or not treaty 
rights prevail - Indian Act, R.S.C. 1970, c. I-6, s. 88 
- Lands and Forests Act, R.S.N.S. 1967. c. 163, s. 
l 50( 1) - Constitution Act, l 982, s. 35. 

Appellant, a registered Micmac Indian, was convicted 
under s. 150(1) of Nova Scotia's Lands and Forests Act 

a 

James Matthew Simon Appelant; 

et 

Sa Majeste La Reine Intimee; 

et 

L'Union of New Brunswick Indians, Inc., le 
Native Council of Nova Scotia, Procureur 

b general du Canada, Procureur general de 
l'Ontario et Procureur general du 
Nouveau-Brunswick Intervenants. 

N° du greffe: l 7006. 

c 1984: 23 octobre; 1985: 21 novembre. 

Presents: Le juge en chef Dickson et !es juges Beetz, 
Estey, Mcintyre, Chouinard, Wilson et Le Dain. 

EN APPEL DE LACOUR D'APPEL DE LA 

d NOUVELLE-ECOSSE 

Indiens - Droits issus des traites - Droit de chasse 
- Loi provinciale qui limite ce droit - Les droits issus 
des traites prevalent-ifs? - Loi sur !es lndiens, S.R.C. 

e J 970, chap. I-6, art. 88 - Lands and Forests Act, 
R.S.N.S. 1967, chap. 163, art. 150(1) - Loi constitu
tionnelle de I 982, art. 35. 

for possession of a rifle and shotgun cartridges. f 
Although appellant admitted all essential elements of· 
the charges, it was argued that the right to hunt set out 

L'appelant, un lndien micmac inscrit, a ete declare 
coupable aux termes du par. 150( I) de la Lands and 
Forests Act de la Nouvelle-Ecosse, de possession d'unc 
carabine et de cartouches de fusil. Bien qu'il ait admis 
taus !es elements essentiels des accusations, l'appelant a 
allegue que le droit de chasser, etabli dans le Traite de 
1752, combine avec !'art. 88 de la Loi sur !es Indiens, Jui 
offrait I'immunite a l'egard de poursuites fondees sur la 
loi provinciale. L'article 4 de ce traite prevoit que lcs 
Micmacs auront la •Libert€: de chasser et de pecher 
comme de coutume» et !'art. 88 prevoit que !es lois 
provinciales d'application generate s'appliquent aux 
Indiens, sous reserve des termes d'un traite. La Cour 
d'appel a confirme la decision du juge de premiere 
instance selon laquelle le Traite de 1752 n'exemptait pas 
l'appelant de !'application des dispositions de la Lands 
and Forests Act provinciale. La question soulevee en 
l'espece est de savoir si l'appelant jouit de droits de 
chasse, en vertu du Traite de 1752 et de !'art. 88 de la 
Loi sur Jes Jndiens, qui empechent qu'il soit poursuivi a 
l'egard de certaines infractions a la Lands and Forests 
Act. 

in the Treaty of 1752, in combination with s. 88 of the 
Indian Act, offered him immunity from prosecution 
under the provincial act. Article 4 of that Treaty stated 

g 
that the Micmacs have "free liberty of Hunting & 
Fishing as usual" ands. 88 provided that provincial laws 
of general application applied to Indians, subject to the 
terms of any treaty. The Court of Appeal upheld the 
trial judge's ruling that the Treaty of 1752 did not h 
exempt appellant from the provisions of the provincial 
Lands and Forests Act. At issue here was whether or not 
appellant enjoys hunting rights, pursuant to the Treaty 
of 1752 and s. 88 of the Indian Act, which preclude his 
prosecution for certain offences under the Lands and 
Forests Act. 

Held: The appeal should be allowed. 

Both Governor Hopson and the Micmac had the 
capacity to enter into the Treaty of 1752 and did so with 

j 
Arret: Le pourvoi est accueilli. 

Le gouverneur Hopson et les Micmacs avaient compe
tence pour conclure le Traite de 1752 et ils l'ont fait 
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avec !'intention de creer des obligations mutuellement 
executoires. Le traite constitue une source positive de 
protection contre Jes violations des droits de chasse et le 
fait que ces droits existaient avant le traite en vertu du 

the intention of creating mutually binding obligations. 
The Treaty constitutes a positive source of protection 
against infringements on hunting rights and the fact 
that these rights existed before the Treaty as part of the 
general aboriginal title did not negate or minimize the 
significance of the rights protected by the Treaty. 
Although the right to hunt was not absolute, to be 
effective, it had to include reasonably incidental activi
ties, such as travelling with the necessary equipment to 
the hunting grounds and possessing a hunting rifle and 
ammunition in a safe manner. 

a droit general autochtone ne nie ni ne diminue !'impor
tance des droits proteges par le traite. Bien que le droit 
de chasse ne soit pas absolu, ii doit, pour etre efficace, 
comprendre Jes activites qui sont raisonnablement acces
soires, comme se deplacer jusqu'au terrain de chasse 

b avec le materiel necessai.re et posseder une carabine de 
chasse et des munitions placees de maniere sure. 

The Treaty of l 752 continues to be in force and 
effect. The principles of international treaty law relating 

Le Traite de 1752 continue d'etre en vigueur. Les 
principes du droit international qui se rapporte a la 
resolution des traites ne sont pas determinants, car un 

c traite avec Jes Indiens est unique et sui generis. En 
outre, rien dans la conduite britannique posterieure a la 
conclusion du traite ni dans Jes hostilites de 1753 n'indi
que que la Couronne considerait que le traite avait pris 

to treaty termination were not determinative because an 
Indian treaty is unique and sui generis. Furthermore, 
nothing in the British conduct subsequent to the conclu
sion of the Treaty or in the hostilities of l 753 indicated 
that the Crown considered the terms of the Treaty 
terminated. Nor was it demonstrated that the hunting 
rights protected by the Treaty have been extinguished. d 

The Court expressed no view whether, as a matter of 
law, treaty rights can be extinguished. 

fin. L'extinction des droits de chasse proteges par le 
traite n'a pas non plus ete etablie. La Cour n'exprime 
pas d'opinion sur la question de savoir si les droits 
peuvent etre eteints. 

L'appelant est un Indien vise par le traite. C'est un 
Indien micmac inscrit qui vit dans la meme region que 

Appellant is an Indian covered by the Treaty. He was 
a registered Micmac Indian living in the same area as 
the original Micmac Indian tribe which was a party to 
the Treaty. This was sufficient evidence to prove appel
lant's connection to that tribe. In light of the Micmac 
tradition of not committing things to writing, to require 
more, such as proving direct descendancy, would be 
impossible and render nugatory any right to hunt that a 
present day Micmac would otherwise have. 

e la tribu originaire d'Indiens micmacs qui etait partie au 
traite. Ceci constitue un element de preuve suffisant 
pour demontrer le lien entre l'appelant et cette tribu. 
Compte tenu de la tradition micmaque de ne pas mettre 
les choses par ecrit, exiger plus, comme etablir la des-

/ cendance directe, serait impossible et aurait pour effet 
de rendre sans valeur tout droit de chasse qu'un Indien 
micmac d'aujourd'hui aurait par ailleurs. 

The Treaty of l 752 is an enforceable obligation be
tween the Indians and the Crown and is therefore within 
the meaning of s. 88 of the Indian Act. Section 88 g 
operates to include all agreements concluded by the 
Crown with the Indians that would be otherwise 
enforceable treaties, whether or not land was ceded. 

Appellant's possession of a rifle and ammunition in a h 

safe manner was referable to his treaty right to hunt and 
was not restricted by s. 150( I) of the Lands and Forests 
Act. Section 88 of the Indian Act, which applies only to 
provincial legislation, operates to exempt Indians from 
legislation restricting or contravening a term of any 
treaty and must prevail over s. 150( I) of the Lands and 
Forests Act. 

It was not necessary to considers. 35 of the Constitu
tion Act, 1982 since s. 88 of the Indian Act covered the j 
present situation and provided the necessary protection 
for the appellant. 

Le Traite de 1752 constitue une obligation executoire 
entre !es Indiens et la Couronne et par consequent est 
vise par !'art. 88 de la Loi sur /es Indiens. L'article 88 
s'applique a tous les accords conclus par la Couronne 
avec Jes Indiens qui seraient par ailleurs des traites 
executoires, qu'il y ait ou non cession de terre. 

La possession par l'appelant d'une carabine et de 
munitions placees de maniere sure est liee a son droit de 
chasse issu d'un traite et n'est pas limitee par le par. 
150( I) de. la Lands and Forests Act. L 'article 88 de la 
Loi sur /es Indiens, qui ne s'applique qu'aux lois provin
ciales, a pour effet d'exempter !es Indiens de !'applica
tion de textes legislatifs qui limitent Jes termes d'un 
traite ou qui contreviennent a ceux-ci et doit prevaloir 
sur le par. 150( I) de la Lands and Forests Act. 

JI n'est pas necessaire d'examiner !'art. 35 de la Loi 
constitutionne//e de 1982 puisque !'art. 88 de la Loi sur 
/es lndiens vise la presente situation et accorde la pro
tection necessaire a l'appelant. 
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The judgment of the Court was delivered by 

THE CHIEF JUSTICE-This case raises the d 

important question of the interplay between the 
treaty rights of native peoples and provincial legis
lation. The right to hunt, which remains important 

Version franc;aise du jugement de la Cour rendu 
par 

LE JuGE EN CHEF-La presente affaire souleve 
la question importante de !'interaction entre les 
droits des peuples autochtones decoulant des trai
tes et la loi provinciale. Le droit de chasse, qui 
demeure important pour Ia subsistance et le mode 

e de vie du peuple micmac, est entre en conflit avec 
la loi sur la protection de la faune en vigueur dans 
la province de la Nouvelle-Ecosse. La question 
principale dont est saisie cette Cour est de savoir 

to the livelihood and way of life of the Micmac 
people, has come into conflict with game preserva
tion legislation in effect in the Province of Nova 
Scotia. The main question before this Court is 
whether, pursuant to a Treaty of 1752 between the 
British Crown and the Micmac, and to s. 88 of the 
Indian Act, R.S.C. 1970, c. 1-6, the appellant, f 
James Matthew Simon, enjoys hunting rights 
which preclude his prosecution for offences under 
the Lands and Forests Act, R.S.N.S. 1967, c. 163. 

g 

Facts 

The appellant is a member of the Shubenacadie h 

Indian Brook Band (No. 2) of the Micmac people 
and a registered Indian under the Indian Act. He 
was charged under s. 150( I) of the Lands and 
Forests Act with possession of a rifle and shotgun 
cartridges. The two charges read: 
On the 21st day of September, 1980 at West Indian 
Road, Hants County; Nova Scotia (he) did unlawfully 
commit the offence of illegal possession of shotgun 
cartridge loaded with shot larger than AAA, contrary to j 
Section 150(1) of the Lands and Forests Act; 

si, en vertu d'un traite, conclu en 1752 entre la 
Couronne britannique et !es Micmacs, et de !'art. 
88 de la Loi sur !es Indiens, S.R.C. 1970, chap. 
1-6, l'appelant, James Matthew Simon, jouit de 
droits de chasse qui font en sorte qu'il ne peut etre 
poursuivi pour des infractions a la Lands and 
Forests Act, R.S.N.S. 1967, chap. 163. 

Les faits 

L'appelant est membre de la bande Shubenaca
die Indian Brook (n° 2) du peuple micmac et est 
un Indien inscrit en vertu de la Loi sur /es Indiens. 
II a ete accuse, en vertu du par. 150(1) de la Lands 
and Forests Act, de possession d'une carabine et 
de cartouches. Voici le texte des deux accusations: 
[i"RADUCTION] Le 21septembre1980 sur la route West 
Indian, dans le comte de Hants en Nouvelle-Ecosse, (ii) 
a commis !'infraction de possession illegale d'une cartou
che chargee de plombs d'un calibre superieur au calibre 
AAA, contrairement au paragraphe 150( I) de la lands 
and Forests Act; 
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and that: et 
[TRADUCTION] Le 21septembre1980 sur la route West 
Indian, da~s le comte de Hants en Nouvelle-Ecosse, [il] 
a commis !'infraction de possession illegale d'une cara-

On the 21st day of September, 1980 at West Indian 
Road, Hants County, Nova Scotia (he) did unlawfully 
commit the offence of illegal possession of a rifle during 
closed season contrary to Section 150( I) of the Lands 
and Forests Act. 

a bine en dehors de la saison de chasse, contrairement au 
paragraphe '150( I) de la lands and Forests Act. 

Section 150( 1) of the Lands and Forests Act 
provides: 

150 (I) Except as provided in this Section, no person b 
shall take, carry or have in his possession any shot gun 
[shot-gun] cartridges loaded with ball or with shot 
larger than AAA or any rifle, 

(a) in or upon any forest, wood or other resort of c 
moose or deer; or 

(b) upon any road passing through or by any such 
forest, wood or other resort; or 

(c) in any tent or camp or other shelter (except his 
usual and ordinary permanent place of abode) in any d 

forest, wood or other resort. 

At trial before Judge R. E. Kimball, the follow
ing principal facts were admitted by the appellant: 

e 

Le paragraphe 150( l) de la Lands and Forests Act 
prevoit: 

[TRADUCTION] 150 (I) A !'exception de ce qui est 
prevu dans le present article, nul ne doit prendre, trans
porter ou avoir en sa possession une cartouche de fusil 
chargee d'une balle ou de plombs d'un calibre superieur 
au calibre AAA ou une carabine, 

a) dans une fori~t, un bois ou tout autre refuge 
d'orignal ou de cerf; ou 

b) sur une route qui traverse ou Longe cette foret, ce 
bois ou cet autre refuge; ou 

c) dans une tente, dans un camp ou tout autre abri 
(a !'exception de son lieu de residence permariente 
habituelle) dans une foret, un bois ou un autre refuge. 

Au proces devant le juge R.E. Kimball, l'appe
lant a reconnu les principaux faits suivants: 

1. L'appelant James Matthew Simon est un lndien 
inscrit en vertu de la Loi sur les Indiens et un 
membre adulte de la bande d'Indiens micmacs 
Shubenacadie Indian Brook. II est membre de la 

1. The appellant James Matthew Simon is a regis
tered Indian under the Indian Act and an adult 
member of the Shubenacadie - Indian Brook Band 
of Micmac Indians. He is a member of the 
Shubenacadie Band Number 02. f bande Shubenacadie numero 02. 

2. On September 21st, 1980, at about 3:30 p.m., he 
was driving a Chevrolet truck on West Indian 
Road, a public highway in Colchester County, 
Nova Scotia. This road ts not in an Indian 
Reserve, but is adjacent to the Shubenacadie 
Indian Reserve. 

3. Simon was stopped by the R.C.M.P. He was 
found in possession of an operable .243 calibre 
rifle with scope and a leather shell container with 
six live and two spent .243 calibre shells as well as 
two live twelve gauge shotgun shells loaded with 
shot, larger than size AAA and during closed 
season, all within the meaning of s. 150( 1) of the 
Lands and Forests Act, and the other provisions 
and regulations made under the Act. 

g 

h 

2. Le 21 septembre 1980 vers 15 h 30, ii conduisait 
un camion Chevrolet sur la route West Indian, une 
voie publique dans le comte de Colchester en 
Nouvelle-Ecosse. Cette route n'est pas situee dans 
une reserve indienne mais est contigue a la reserve 
indienne Shubenacadie. 

3. Simon a ete arrete par la G.R.C. II a ete trouve 
en possession d'une carabine de calibre .243 en 
etat de fonctionner et munie d'un telescope, et 
d'une cartouchiere en cuir contenant six cartou
ches pleines et deux cartouches vides de calibre 
.243, ainsi que deux cartouches pour fusil de cali
bre 12 chargees de plombs d'un calibre superieur 
au calibre AAA, et ce en dehors de la saison de 
chasse, le tout au sens du par. 150(1) de la Lands 
and Forests Act et des autres dispositions et regle
ments pris en vertu de la Loi. 

j 
4. The rifle was test fired by a firearm expert and 4. Un specialiste des armes a feu a essaye la 
found to be operable. All the live shells were also Carabine et a juge qu'elle etait en etat de fonction-
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examined and found to be operable. All shells were 
found to have been ejected from the rifle chamber 
and not its magazine. The two spent shells had 
been fired from the rifle. 

ner. Toutes Jes cartouches pleines ont egalement 
ete examinees et jugees en etat de fonctionner. On 
a conclu que toutes !es cartouches avaient ete 
ejectees de la chambre de la Carabine et non de son 

a magasin. Les deux cartouches vides ont ete 
dechargees au moyen de la carabine. 

5. Simon had no licence or other authority under 
the Lands and Forests Act permitting him to be in 
possession of the rifle and shells and shotgun b 

cartridges. 

5. Simon n'avait aucun permis ni aucune autre 
autorisation en vertu de la Lands and Forests Act 
Jui permettant d'etre en possession de la carabine, 
des cartouches de carabine et des cartouches de 
fusil. 

6. The West Indian Road passes through or by a 
forest, wood, or other resource frequented by 
moose or deer. 

6. La route West Indian traverse ou longe une 
c foret, un bois ou un autre refuge frequente par 

l'orignal ou le cerf. 

Bien que tous !es elements essentiels des accusa
tions aient ete admis par Simon, on a allegue pour 

Although all essential elements of the charges 
were admitted by Simon, it was argued on his 
behalf at trial that the right to hunt set out in the 
Treaty of 1752, in combination with s. 88 of the 
Indian Act, offered him immunity from prosecu
tion under s. 150(1) of the Lands and Forests Act. 

d son compte au proces que le droit de chasser, 
enonce dans le Traite de 1752, combine avec !'art. 
88 de la Loi sur /es Indiens, lui conferait I'immu
nite contre des poursuites fondees sur le par. 

e 
Section 88 of the Indian Act reads as follows: 

88. Subject to the terms of any treaty and any other 
Act of the Parliament of Canada, all laws of general 
application from time to time in force in any province f 
are applicable to and in respect of Indians in the prov
ince, except to the extent that such laws are inconsistent 
with this Act or any order, rule, regulation or by-law 
made thereunder, and except to the extent that such 
laws make provision for any matter for which provision g 
is made by or under this Act. 

(Emphasis added.) 

The Treaty of 1752, the relevant part of which h 

states at article 4 that the Micmacs have "free 
liberty of Hunting & Fishing as usual", provides: 

Treaty or 
Articles of Peace and Friendship Renewed 

between 

150(1) de la Lands and Forests Act. 

Voici le texte de !'art. 88 de la Loi sur /es 
Jndiens: 

88. Sous reserve des dispositions de guelque traite et 
de quelque autre loi du Parlement du Canada, toutes 
lois d'application genera]e et en vigueur, a !'occasion, 
dans une province sont applicables aux Indiens qui s'y 
trouvent et a leur egard, sauf dans la mesure OU lesdites 
lois sont incompatibles avec la presente Joi ou quelque 
arrete, ordonnance, regle, reglement OU statut adminis
tratif etabli sous son regime, et sauf dans la mesure OU 
ces lois contiennent des dispositions sur toute question 
prevue par la presente loi ou y ressortissant. 

(C'est moi qui souligne.) 

Le Traite de 1752, dont la partie pertinente 
prevoit a !'article 4 que les Micmacs. auront la 
[TRADUCTION] «Liberte de chasser et de pecher 
comme de coutume», est ainsi redige: 

Traite ou 
Articles de la Paix et de L'Amitie Renouvellee 

«Entre» 

His Excellency Peregrine Thomas Hopson Esquire Cap
tain General and Governor in Chief in and over His 
Majesty's Province of Nova Scotia or Acadie. Vice 
Admiral of the same & Colonel of one of His Majesty's 

Son Excellence Peregrine Thomas Hopson Ecuyer Capi
j taine General du Gouverneur en Chef pour le Roy de la 

Grande Bretagne de la Province de la Nouvelle Ecosse 
de L'Acadie Vice Admiral de la ditte Province et Colo-
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Regiments of Foot, and His Majesty's Council on behalf 
of His Majesty. 

and 

Major Jean Baptiste Cope, chief Sachem of the Tribe of 
Mick Mack Indians Inhabiting the Eastern Coast of the 
said Province, and Andrew Hadley Martin, Gabriel 
Martin & Francis Jeremiah, Members and Delegates of 
the said Tribe, for themselves and their said Tribe their 
Heirs, and the Heirs of their Heirs forever, Begun made 
and concluded in the manner, form and Tenor following, 
vizt: 

I 0 • It is agreed that the Articles of Submission and 
Agreement, made at Boston in New England by the 
Delegates of the Penobscot Norridgwolk & St. John's 
Indians, in the year l 725 Ratified & Confirmed by all 
the Nova Scotia Tribes, at Annapolis Royal, in the 
month of June 1726, & lately renewed with Governor 
Cornwallis at Halifax, & Ratified at St. John's River, 
now read over, Explained and Interpreted, shall be and 
are hereby from this time forward Renewed, Reiterated, 
and forever Confirmed by them and their Tribe; and the 
said Indians for themselves and their Tribe and their 
Heirs aforesaid Do make & Renew the same Solemn 
Submissions and promisses for the Strickt observance of 
all the Articles therein contained as at any time hereto
fore hath been done. 

2°. That all Transactions during the late War shall on 
both sides be buried in Oblivion with the Hatchet, and 
that the said Indians shall have all favour, Friendship & 
Protection shewn them from this His Majesty's 
Government. 

3°. That the said Tribe shall use their utmost 
endeavours to bring in the other Indians to Renew and 
Ratify this Peace, and shall discover and make known 
any attempts or designs of any other Indians or any 
Enemy whatever against His Majestys Subjects within 
this Province so soon as they shall know thereof and 
shall also hinder and Obstruct the same to the utmost of 
their Power, and on the other hand if any of the Indians 
refusing to ratify this Peace, shall make War upon the 
Tribe who have now confirmed the same; they shall 
upon Application have such aid and Assistance from the 
Government for their Defence, as the case may require. 

4°. It is agreed that the said Tribe of Indians shall not 
be hindered from, but have free liberty of Hunting & 
Fishing as usual: and that if they shall think a Truck-

nel d'un Regiment d'lnfanterie et le Conseil de sa 
Majeste Dans cette Province en faveur de la ditte 
Majeste d'une Part -

et 

a Le Major Jean Baptiste Cope Chef Sachem de la Tribu 
des Sauvages Mick Mack habitans Jes Cotes de l'Est de 
la ditte province et Andrew Hadley Martin, Gabriel 
Martin et Fran9ois Jeremie Membres et envoyes de la 
susdite Tribu pour eux memes et leurs heritiers et les 

b Heritiers de leurs Heritiers a Jamais d'une autre Part le 
dit Traite commence fait et conclu dans la maniere 
Forme et Teneur qui s'ensuivent. 

I 0 • On Est convenu que Jes Articles de Soumission et 
d'Agrement fait a Boston dans le Nouvelle Angleterre 

c par les Sauvages deputes de Penobscot Norridgwolk et 
de la Riviere de S 1 Jean dans l'Annee 1725 ratifie et 
confirme par toutes les Tribus de la Nouvelle Ecosse a 
Annapolis Royale dans le Mois de Juin 1726 et derniere
ment renouvelles avec le Gouverneur Cornwallis a Hali-

d fax et ratifes de la riviere S1 Jean maintenant ]us 
entierement, expliques et interpretes sont et seront de ce 
Jour et aux Jours a venir renouvelles reiteres et Confor
mes pour toujours par les susdits Sauvages et leur Tribu 
et que les susdits sauvages pour eux memes pour leur 

e Tribu et pour leurs descendants susdits font et Renou
vellent les memes soumissions solemnelles et Jes memes 
promesses pour l'etroite Observance de tous les Articles 
Contenus dans ces Traites comme ii a ete fait jusqu'a 
present. 

f 2°. Que tout ce qui est passe de part et d'autre pendant 
la derniere guerre sera entierement oublie des deux 
Cotes, et que la Hache sera enterree et que le Gouverne
ment de sa Majeste dans cette province Accordera toute 
sorte d'Amitie de faveur et de Protection aux lesdits 

g Sauvages. 

3°. Que la Tribu susditte fera tout son possible pour 
engager Jes autres sauvages a renouveller et a ratifier 
cette presente paix, qu'ils avertiron decouvriront et 
feront s9avoir tous les Dessins ou Jes Enterprizes que 

h pourroient faire les autres Sauvages ou quelqu'autres 
Enemis que ce soit contre Jes Sujets de sa Majeste 
habitans dans cette Province et cela aussitot qu'ils en 
auront connissance. Et de plus, ils feront tous leurs 
Efforts pour s'y opposer D'une autre part si quelques 
Sauvages refusants de ratifier cette Paix fait la Guerre a 
la Tribu qui vient de la Confirmer, aussitot que cette 
ditte Tribu en aura porte ses plaintes elle recevra du 
Gouvernment telle Assistance et tel Secours que le cas 
pourroi t le req uerir. 

j 4°. On est plus Convenu que la susditte Tribu des 
Sauvages, ne sera aucunement empechee mais au con
traire, aura une entiere Liberte de chasser et de pecher 



19
85

 C
an

LI
I 1

1 
(S

C
C

)

394 SIMON V. THE QUEEN The Chief Justice [1985] 2 S.C.R. 

house needful at the River Chibenaccadie or any other 
place of their resort, they shall have the same built and 
proper Merchandize lodged therein, to be Exchanged for 
what the Indians shall have to dispose of, and that in the 
mean time the said Indians shall have free liberty to 
bring for Sale to Halifax or any other Settlement within 
this Province, Skins, feathers, fowl, fish or any other 
thing they shall have to sell, where they shall have 
liberty to dispose thereof to the best Advantage. 

5°. That a Quantity of Bread, Flour, & such other 
Provisions as can be procured, necessary for the Fami
lys, and proportionable to the number of the said Indi
ans, shall be given them half yearly for the time to 
come; and the same regard shall be had to the other 
Tribes that shall hereafter agree to Renew and Ratify 
the Peace upon the Terms and Conditions now 
Stipulated. 

comme de coutume. Et qu'au cas que les dits Sauvages 
demandassent qui! leur fut alloue un Magazin 
d'Echange sur la Riviere Chubenaccadie, ou dans toute 
autre Place de leurs Habitations, ils en aurront un de 

a batis remplis des Marchandizes convenables pour etre 
echangees avec celles des Sauvages, et qu'au meme terns 
!es dits Sauvages auront un entiere Liberte d'apporter 
vendre a Halifax OU dans quelqu'autre Plantation que ce 
soit dans cette Province, Jes Pelletries, Vollailles Pois-

b sons, et toute autre Chose quils auront a vendre et le 
tout a tel Avantage quits en pourront tirer. 

5°. Que l'on donnera aux susdits Sauvages chaque six 
Mois a venir telle Quantite de Biscuits, Fleure et telles 
autres Provisions qui seront Jugees necessaires et que 

c !'on pourra avoir dans le Temps pour leurs families et a 
proportion de leurs nombre, et qu'on aura Jes memes 
egards pour Jes autres Tribus de Sauvages qui dans la 
Suitte pourroient ou voudroient acceder renouveller et 
ratifier cette presente Paix dans Jes Termes et sous les 

d Conditions ci mentionnees. 

6°. Que pour entretenir une bonne Harmonie et une 
Correspondence mutuelle entre Jes susdits Sauvages et 
ce Gouvernement, Son Excellence Peregrine Thomas 
Hopson Ecuyer, Capitaine General et Gouverneur en 

e Chef pour La Majeste de la Province de la Nouvelle 
Ecosse ou Acadie vice Admiral de la ditte Province et 

6°. That to Cherish a good Harmony & mutual Corre
spondance between the said Indians & this Government, 
His Excellency Peregrine Thomas Hopson Esqr. Cap
tain General & Governor in Chief in & over His 
Majesty's Province of Nova Scotia or Accadie, Vice 
Admiral of the same & Colonel of one of His Majesty's 
Regiments of Foot, hereby Promises on the Part of His 
Majesty, that the said Indians shall upon the first day of 
October Yearly, so long as they shall Continue in 
Friendship, Receive Presents of Blankets, Tobacco, and f 
some Powder & Shot; and the said Indians promise once 
every Year, upon the first of October to come by 
themselves or their Delegates and Receive the said 
Presents and Renew their Friendship and Submissions. 

Colonel d'un Regiment d'lnfanterie, promet, pour Sa 
Majeste Brittannique de donner en presents audits Sau
vages chacque Annee au premier d'Octobre aussi long
tems que Jes <lits Sauvages observeront Jes Articles 
susdits mentiones et demeureront Amis, des Couvertures 
(c'est-a-dire) Blanquets, du Tabac, de la Poudre et du 
petit Plomd. Que d'autre part les sosdits Sauvages pro
mettent de venir chacque Annee au premier du susdit 

7°. That the Indians shall use their best Endeavours to 
save the lives and goods of any People Shipwrecked on 
this Coast, where they resort, and shall Conduct the 
People saved to Halifax with their Goods, & a Reward 
adequate to the Salvadge shall be given them. 

8°. That all Disputes whatsoever that may happen to 
arise between the Indians now at Peace, and others His 
Majesty's Subjects in this Province shall be tryed in His 
Majesty's Courts of Civil Judicature, where the Indians 
shall have the same benefit, Advantages and Priviledges, 
as any others of His Majesty's Subjects. 

g mois d'Octobre eux memes ou leurs Deputes recevoir les 
susdits Presents et renouveller leurs Amities et leurs 
Soumissions .. 

7°. Que Jes susdits Sauvages feront tout ce qui sera en 
h leur pouvoir pour sauver la vie et Jes Effets de quelque 

personne que ce soit, dont les vaisseaux viendroient a 
echouer sur Jes Cotes qu'ils habitent, et ameneront, les 
peuples et les Effects, qu'ils auront sauves a Halifax OU 
ils seront recompense selon la valeur de susdits Effets. 

8°. Que toutes Jes disputes de quelque nature qu'elles 
soient qui pourroient arriver ou s'elever entre Jes Sauva
-ges actuellement en paix et quelqu'autres Sujets de sa 
Majeste que se soit, seront ameneas devant la Court de 
Justice de sa Majeste pour Jes Causes Civils devant 

j laquelle . Court lesdits Sauvages Jouiront des memes 
Benefices, Privileges et Advantages que toute autre 
Sujet de sa Majeste. 



19
85

 C
an

LI
I 1

1 
(S

C
C

)

[1985] 2 R.C.S. SIMON c. LA REINE Le luge en Chef 395 

In Faith and Testimony whereof, the Great Seal of 
the Province is hereunto Appended, and the party's to 
these presents have hereunto interchangeably Set their 
Hands in the Council Chamber at Halifax this 22nd day 
of Nov. 1752, in the Twenty sixth year of His Majesty's 
Reign. 

(Signatures deleted.) 

(Emphasis added.) 

II 

Lower Court Judgments 

Nova Scotia Provincial Court 

For the purposes of his decision, Kimball J. 
assumed that the 1752 document was a valid 
treaty and that the appellant was entitled to claim 
its protection as a direct descendant of the original 
Micmac Indian Band. Nevertheless, he convicted 
the appellant. His conclusion, based largely upon 
R. v. Isaac (1975), 13 N.S.R. (2d) 460 
(N.S.C.A.), is best summarized in his own words: 

En Foi et en Temoignage de Quoi on a appose le 
Grand S~au de ladite Province et Jes Parties y ont 
reciproquement souscroites et Signes dans la Chambre 
du Concel a Halifax le 22mc Novembre 1752 dans la 26m' 

a Annee du Regne de sa Majeste. 

b 

c 

(Signatures supprimees.) 

(C'est moi qui souligne.) 

II 

Les jugements des tribunaux d'instance inferieure 

Cour provinciale de la Nouvelle-Ecosse 

Pour les fins de sa decision, le juge Kimball a 
presume que le document de 1752 etait un traite 

d valide et que l'appelant avait le droit de reclamer 
sa protection a titre de descendant direct de la 
bande d'Indiens micmacs originaire. Neanmoins, ii 
a declare l'appelant coupable. La meilleure fa9on 
de resumer sa conclusion, fondee en grande partie 

e sur l'am~t R. v. Isaac (1975), 13 N.S.R. (2d) 460 
(C.A.N.-E.), est de reprendre ses propres termes: 

I am satisfied that any right which the defendant may 
have to hunt off the reserve is not applicable to the area 
where the offence took place. It is my opinion that any f 
right which the defendant may have to hunt on that said 

[TRADUCTION] Je suis convaincu qu'aucun droit que le 
defendeur peut avoir de chasser en dehors de la reserve 
ne s'applique a l'endroit OU !'infraction a ete commise. A 
mon avis, le droit que peut avoir le defendeur de chasser 

. land has been extinguished "by Crown grant to others or 
by occupation by the white man." There is little evi
dence as to the nature of the area in ·question, but the 
admitted facts establish that the defendant was at the 
material time the only occupant driving on the West 
Indian Road, a public highway in Colchester County, 
Province of Nova Scotia and that the road is not in an 
Indian Reserve but adjacent to the Shubenacadie Indian 
Reserve. I am satisfied that the area in question is an 
area which has been occupied extensively by the white 
man for farming as a rural mixed-farming and dairy
farming area. I am prepared to take judicial notice of 
the fact that the area is made up of land where the right 
to hunt no longer exists because the land has been 
settled and occupied by the white man for purposes of 
farming and that the Crown grants have been extended 
to farmers for some considerable length of time so that 
any right which might have at one time existed to the 
defendant or his ancestors, to use or occupy the said 
lands for purposes of hunting, has long since been 
extinguished. 

sur !edit terrain a ete eteint •par concession de la 
Couronne a d'autres OU par occupation de l'homme 
blanc». II y a peu d'elements de preuve pour etablir la 
nature de l'endroit en question, toutefois !es faits admis 

g etablissent que le defendeur etait a ce moment-la le seul 
occupant d'un vehicule qui circulait sur la route West 
Indian, une voie publique dans le comte de Colchester en 
Nouvelle-Ecosse et que la route n'est pas situee dans une 
reserve indienne mais est contigue a la reserve indienne 

h Shubenacadie. Je suis convaincu que l'endroit en ques
tion est une region largement occupee et cultivee par 
l'homme blanc en tant que region rurale d'agricu!ture 
mixte et d'industrie laitiere. Jc suis dispose a admettre 
d'office le fait que la region est constituee de terres OU le 
droit de chasser n'existe desormais plus parce que Jes 
terres ant ete colonisees et occupees par l'homme blanc a 
des fins d'agriculture et que Jes concessions de la Cou
ronne ont ete accordees aux agriculteurs depuis long
temps, de sorte que le droit d'utiliser ou d'occuper 

j lesdites terres a des fins de chasse, qui aurait pu a une 
certaine epoque exister au profit du defendeur ou de ses 
ancetres, est depuis longtemps eteint. 



19
85

 C
an

LI
I 1

1 
(S

C
C

)

396 SIMON v. THE QUEEN The Chief Justice [1985] 2 S.C.R. 

Nova Scotia Supreme Court, Appellate Division 

An appeal by way of stated case to the Nova 
Scotia Supreme Court, Appellate Division, was 
dismissed (reported at (l 982), 49 N .S.R. (2d) 
566). The question stated by Kimball J. for opin
ion was the following: 

Cour supreme de la Nouvelle-Ecosse, Division 
d'appel 

Un appel par voie d'expose de cause a la Divi
sion d'appel de la Cour supreme de la Nouvelle

a Ecosse a ete rejete (publie a (1982), 49 N.S.R. 
(2d) 566). La question posee par le juge Kimball 
en vue d'obtenir un avis etait la suivante: 
[TRADUCTJON) Ai-je commis une erreur de droit en 
statuant que le Traite de- 1752 n'exempte pas !'accuse, 
un Indien micmac, de !'application des dispositions du 

Did I err in law in holding that the Treaty of 1752 did 
not exempt the accused Micmac Indian from the provi- b 
sions of section 150( 1) of the Lands and Forests Act? 

par. 150( I) de la lands and Forests Act? 

Macdonald J.A. (Hart J.A. concurring) reject
ed, on three grounds, the appellant's argument 

c 
that the Treaty of 1752 was a treaty withins. 88 of 

Le juge Macdonald (avec l'appui du juge Hart) 
a rejete, pour trois motifs, )'argument de l'appelant 
selon lequel le Traite de 17 52 etait un traite au 
sens de l'art. 88 de la Loi sur !es Indiens, ce qui Jui 
aurait accorde une immunite a l'egard des disposi
tions de la Lands and Forests Act. 

the Indian Act, thus rendering the appellant 
immune from the provisions of the Lands and 
Forests Act. 

First, he concluded that the Treaty of 1752 d 

provided no positive source of protection for hunt
ing rights. On this point, Macdonald J.A. cited 

D'abord, ii a conclu que le Traite de 1752 
n'accordait aucune source positive de protection 
aux droits de chasse. Sur ce point, le juge Macdo
nald a cite l'arret R. v. Cope (1982), 49 N.S.R. 
(2d) 555 (C.A.N.-E.), dans lequel le juge en chef 

R. v. Cope (1982), 49 N.S.R. (2d) 555 
(N.S.C.A.), where MacKeigan C.J.N.S., at p. 564, 
found that the clause recognizing the liberty to 
hunt and fish in the Treaty of 1752 was "very far 
short in words and substance from being a grant 
by the Crown of a special franchise or privilege 
replacing the more nebulous aboriginal rights" and 
that the document could not "be considered a 
treaty granting or conferring new permanent 
rights". 

Secondly, Macdonald J.A. held that even if the 
Treaty were valid at one time, it was effectively 
terminated in 1753 when the Micmac chief, Major 
Jean Baptiste Cope, and his band killed six Eng
lishmen at Jeddore. Macdonald J .A. noted that the 
Treaty was one of peace and that the resumption 
of hostilities by the Indians in Nova Scotia ter
minated automatically, and for all time, any obli
gations to them under the Treaty. 

Finally, Macdonald J.A. stated that even if he 
were wrong in his conclusion that the Treaty was 
terminated by the actions of the Indians, the 
appellant could not, in any event, claim t):1e protec
tion of the Treaty because he had not established 

e 
MacKeigan de la Nouvelle-Ecosse a conclu a lap. 
564 que la clause du Traite de 1752 qui reconnais
sait )a liberte de Chasser et de pecher etait [TRA

DUCTION) <<par ses termes et par le fond, tres loin 
f de constituer la concession par la Couronne d'une 

franchise ou d'un privilege special rempla9ant des 
droits autochtones plus vagues» et que le document 
ne pouvait [TRADUCTION] «etre considere comme 
un traite accordant ou conferant de nouveaux 

g droits permanents». 

Ensuite, le juge Macdonald a conclu que, meme 
si le traite a ete valide a une certaine epoque, ii 
avait effectivement pris fin en 1753, lorsque le chef 

h micmac, Major Jean Baptiste Cope, et sa bande 
ont tue six Anglais a Jeddore. Le juge Macdonald 
a souligne qu'il s'agissait d'un traite de paix et que 
la reprise des hostilites par Jes lndiens en Nou
velle-Ecosse mettait fin automatiquement et pour 
toujours aux obligations envers eux qui decoulaient 
du traite. 

Enfin, le juge Macdonald a declare que, meme 
si sa conclusion selon laquelle le traite avait pris 

j fin a cause des actions des Indiens etait erronee, 
l'appelant ne pouvait de toute fa9on pas reclamer 
la protection du traite parce qu'il n'avait pas etabli 
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any connection by "descent or otherwise" with the 
original group of Indians. 

In a concurring judgment, Jones J.A. added that 
it was clear from the case law, in particular R. v. 
Isaac, supra, that any rights of Indians to hunt 
and fish under the terms of "any treaty or other
wise" had been restricted to reserve lands. Fur
thermore, Jones J.A. held that, in claiming the 
exemption from the application of the general laws 
of the province under s. 88 of the Indian Act, the 
burden was on the appellant to show that he was 
exercising a right to "hunt ... as usual" under the 
Treaty. This, in his view, had not been done. 

The appeal was accordingly dismissed and the 
convictions were affirmed. 

III 

The Issues 

This appeal raises the following issues: 

1. Was the Treaty of 1752 validly created by 
competent parties? 

de relation par (TRADUCTION) udescendance OU 

autrement1• avec le groupe d'Indiens originaire. 

Dans un jugement au meme effet, le juge Jones 
a a ajoute qu'il ressortait clairement de la jurispru

dence, en particulier de l'arret R. v. Isaac, precite, 
que tous !es droits de chasse et de peche des 
lndiens en vertu de !'expression [TRADUCTION] 

«tout traite ou autremenb ont ete limites aux 
b reserves. En outre, le juge Jones a conclu qu'il 

incombait a l'appelant, quand ii demande d'etre 
soustrait a !'application des lois generales de la 
province en vertu de !'art. 88 de la Loi sur /es 
Indiens, de demontrer qu'il exer\;!ait un droit de 

c «Chasser . . . comme de coutume» en vertu du 
traite. A son avis, ii ne s'est pas acquitte de cette 
obligation. 

Par consequent, l'appel a ete rejete et !es decla
d rations de culpabilite ont ete confirmees. 

III 

Les questions en litige 

e Le present pourvoi souleve !es questions 
suivantes: 

J. Le Traite de 1752 a-t-il ete validement cree 
par des parties competentes? 

2. Does the Treaty contain a right to hunt and f 2. Le traite contient-il un droit de chasse et 
what is the nature and scope of this right? 

3. Has the Treaty been terminated or limited? 

4. Is the appellant covered by the Treaty? 

5. Is the Treaty a "treaty" within the meaning g 
of s. 88 of the Indian Act? 

6. Do the hunting rights contained in the Treaty 
exempt the appellant from prosecution under 
s. 150( 1) of the Lands and Forests Act? 

In addition, the following constitutional question 
was framed by Chief Justice Laskin: 
Are the hunting rights referred to in a document entitled 
"Treaty or Articles of Peace and Friendship Renewed" 
and executed November 22, 1752, existing treaty rights 
recognized and affirmed by s. 35( 1) of the Constitution 
Act, 1982? 

h 

quelle est la nature et la portee de ce droit? 

3. Le traite a-t-il pris fin OU a-t-il ete Jimite? 

4. L'appelant est-ii vise par le traite? 

5. Le traite est-ii un «traite» au sens de !'art. 88 
de la Loi sur /es Indiens? 

6. Les droits de chasse prevus au traite prote
gent-ils l'appelant contre une poursuite fondee 
sur le par. 150( l) de la Lands and Forests 
Act? 

De plus, la question constitutionnelle suivante a 
ete formulee par le juge en chef Laskin: 
Les droits de chasse vises dans le document intitule 
•Traite ou Articles de la Paix et de L'Amitie Renouvel
lee» qui a ete signe le 22 novembre 1752, sont-ils des 
droits existants issus de traites reconnus et confirmes par 
le par. 35(1) de la Loi constitutionnelle de 1982? 

In his factum, the appellant asks this Court to 
dispose of the appeal on the sole basis of the effect 
of the Treaty of 1752 and s. 88 of the Indian Act. 

j Dans son memoire, l'appelant demande a cette 
Cour de disposer du pourvoi sur le seul fondement 
de l'effet du Traite de 17 52 et de !'art. 88 de la Loi 
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Therefore, if the Treaty does not exempt the 
appellant from s. 150(1) of the Lands and Forests 
Act, he requests that the appeal be dismissed 
without prejudice to the Micmac position based on 
other treaties and aboriginal rights. The respond
ent agreed with this approach. I will, therefore, 
restrict my remarks to the Treaty of 1752 and s. 

sur !es Indiens. Par consequent, si le traite ne 
soustrait pas l'appelant a !'application du par. 
150(1) de la Lands and Forests Act, il demande 
que le pourvoi soit rejete, sous reserve de la posi-

a tion des Micmacs fondee sur !es autres traites et 

88 of the Indian Act. It will be unnecessary to deal 
with aboriginal rights, the Royal Proclamation of 
1763, or other treaty rights. h 

!es droits autochtones. L'intimee est d'accord avec 
cette maniere de proceder. Par consequent, je limi
terai mes observations au Traite de 1752 et a !'art. 
88 de la Loi sur !es Jndiens. II ne sera pas neces
saire de traiter des droits autochtones, de la Pro
clamation royale de 1763 ou des autres droits issus 
des traites. 

IV 

Was the Treaty of 1752 Validly Created by Com
petent Parties? 

c 
IV 

Le Traite de 17 52 a-t-il ete validement cree par 
des parties competentes? 

The respondent raised the issue of the capacity 
of the parties for two reasons which are stated at 
p: 8 of the factum: d 

L'intimee a souleve la question de la capacite 
des parties pour deux raisons qui sont indiquees a 
la p. 8 du memoire: 

The issue of capacity is raised for the purpose of illus
trating that the Treaty of 1752 was of a lesser status 
than an International Treaty and therefore is more 
easily terminated. The issue is also raised to give the 
document an historical legal context as this issue has e 
been raised in previous cases. 

[TRADUCTION] La question de la capacite est soulevee 
afin de souligner que le Traite de 1752 avait un statut 
inferieur a celui d'un traite international et par conse
quent pouvait prendre fin plus facilement. La question 
est egalement soulevee pour donner au document un 
contexte juridique historique etant donne que cette ques
tion a deja ete soulevee dans des affaires anterieures. 

The question of whether the Treaty of 1752 
constitutes an international-type treaty is only 
relevant to the respondent's argument regarding 
the appropriate legal tests for the termination of 
the Treaty. I will address this issue, therefore, in 
relation to the question of whether the Treaty of 
1752 was terminated by hostilities between the 
British and the Micmac in 1753. 

The historical legal context provided by the 
respondent consists primarily of the 1929 decision 
of Acting Judge Patterson in R. v. Syliboy, [1929] 
1 D.L.R. 307 (Co. Ct.) and the academic commen
tary it generated immediately following its render
ing. In the Syliboy case. Patterson J. addressed the 
question of the capacity of the parties to enter into 
a treaty at pp. 313-14: 
Two considerations are involved. First, did the Indians 
of Nova Scotia have status to enter into a treaty? And 
second, did Governor Hopson have authority to enter 
into one with them? Both questions must I think be 
answered in the negative. 

La question de savoir si le Traite de 1752 consti-
f tue un traite de type international est pertinente 

seulement en ce qui a trait a !'argument de l'inti
mee concernant !es criteres juridiques applicables 
a !'extinction du traite. Par consequent, j'examine
rai cette question en relation avec la question de 

g savoir si le Traite de 1752 a pris fin en raison des 
hostilites entre Jes Britanniques et Jes Micmacs en 
1753. 

Le contexte juridique historique fourni par l'in-
h timee est principalement constitue par la decision 

de 1929 du juge Patterson R. v. Syliboy, [ 1929] I 
D.L.R. 307 (C. de Cte) et Jes commentaires doc
trinaux qu'elle a entraines immediatement apres 
qu'elle a ete rendue. Dans l'affaire Syliboy, le juge 
Patterson a examine la question de la capacite des 
parties de conclure un traite aux pp. 313 et 314: 
[TRADUCTION] Deux considerations entrent en ligne de 
compte. Premierement, !es Indiens de la Nouvelle-

j Ecosse avaient-ils qualite pour conclure un traite? 
Deuxiemement, le gouverneur Hopson avait-il le pouvoir 
d'en conclure un avec eux? D'apres moi, ii faut repondre 
par la negative aux deux questions. 
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(I) "Treaties are unconstrained Acts of independent 
powers." But the Indians were never regarded as an 
independent power. A civilized nation first discovering a 
country of uncivilized people or savages held such coun
try as its own until such time as by treaty it was 
transferred to some other civilized nation. The savages' 
rights of sovereignty even of ownership were never rec
ognized. Nova Scotia had passed to Great Britian not by 
gift or purchase from or even by conquest of the Indians 
but by treaty with France, which had acquired it by 
priority of discovery and ancient possession; and the 
Indians passed with it. 

Indeed the very fact that certain Indians sought from 
the Governor the privilege or right to hunt in Nova 
Scotia as usual shows that they did not claim to be an 
independent nation owning or possessing their lands. If 
they were, why go to another nation asking this privilege 
or right and giving promise of good behaviour that they 
might obtain it? In my judgment the Treaty of 1752 is 
not a treaty at all and is not to be treated as such; it is at 
best a mere agreement made by the Governor and 
council with a handful of Indians giving them in return 
for good behaviour food, presents, and the right to hunt 
and fish as usual-an agreement that, as we have seen, 
was very shortly after broken. 

(2) Did Governor Hopson have authority to make a 
treaty? I think not. "Treaties can be made only by the 
constituted authorities of nations or by persons specially 
deputed by them for that purpose." Clearly our treaty 
was not made with the constituted authorities of Great 
Britain. But was Governor Hopson specially deputed by 
them? Cornwallis' commission is the manual not only 
for himself but for his successors and you will search it 
in vain for any power to sign treaties. 

I) «Les traites sont des actes libres de puissances 
independantes•. Toutefois !es lndiens n'ont jamais ete 
consideres comme une puissance independante. Une 
nation civilisee qui decouvre la premiere un pays peuple 

a de gens non civilises ou de sauvages considere ce pays 
comme le sien jusqu'a ce qu'il soit cede par traite a une 
autre nation civilisee. Les droits de souverainete et 
meme de propriete des sauvages n'ont jamais ete recon
nus. La Nouvelle-Ecosse est passee a la Grande-Breta-

b gne non pas par cadeau ou par achat aux lndiens ni 
meme par leur conquete, mais par traite avec la France 
qui l'avait acquise par priorite de decouverte et posses
sion ancienne; et !es Indiens sont passes avec elle. 

En realite, le simple fait que certains Indiens ant 
c cherche a obtenir du gouverneur le privilege, OU Je droit 

de chasser comme de coutume en Nouvelle-Ecosse indi
que qu'ils ne pretendaient pas constituer une nation 
independante qui pos~edait des terres ou qui en etait 
proprietaire. S'ils l'etaient, pourquoi demander ce privi-

d lege ou ce droit a une autre nation et promettre de bien 
se conduire s'ils l'obtiennent? A mon avis, le Traite de 
1752 n'est absolument pas un traite et ii ne doit pas etre 
considere comme tel; ii s'agit tout au plus d'un simple 
accord conclu entre le gouverneur et le conseil et une 
poignee d'Indiens leur donnant, en echange de leur 

e bonne conduite, de la nourriture, des presents et le droit 
de chasser et de pecher comme de coutume - un accord 
qui, comme nous l'avons vu, a ete rompu peu apres. 

2) Le gouverneur Hopson avait-il le pouvoir de con
clure un traite? Je ne le crois pas. «Les traites ne 

f peuvent etre conclus que par Jes autorites constituees des 
nations ou par des personnes specialement designees par 
elles a cette fin•. De toute evidence, notre traite n'a pas 
ete conclu avec Jes autorites constituees de la Grande
Bretagne. Toutefois, le gouverneur Hopson etait-il spe-

g cialement designe par celles-ci? La commission de Corn
wallis constitue le mandat confie non seulement a lui
meme, mais a ses successeurs et vous y chercherez en 
vain le pouvoir de signer des traites. 

It should be noted that the language used by h 

Patterson J., illustrated in this passage, reflects the 
biases and prejudices of another era in our history. 
Such language is no longer acceptable in Canadian 
law and indeed is inconsistent with a growing 
sensitivity to native rights in Canada .. With regard 

II convient de remarquer que le langage utilise 
par le juge Patterson, illustre dans ce passage, 
traduit les prejuges d'une autre epoque de notre 
histoire. Un tel langage n'est desormais plus accep
table en droit canadien et est en effet incompatible 
avec une sensibilite grandissante a l'egard des 
droits des autochtones au Canada. En ce qui a 
trait au fond de !'expose du juge Patterson, si on 
laisse de cote pour le moment la question de savoir 

to the substance of Patterson J.'s words, leaving 
aside for the moment the question of whether 
treaties are international-type documents, his con
clusions on capacity are not convincing. j si Jes traites sont des documents de type internatio

nal, ses conclusions a l'egard de la capacite ne sont 
pas convaincantes. 
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No court, with the exception of the Nova Scotia 
Supreme Court, Appeal Division in the present 
case, has agreed explicitly with the conclusion of 
Patterson J. that the Indians and Governor 
Hopson lacked capacity to enter into an enforce
able treaty. The Treaty of 1752 was implicitly 
assumed to have been validly created in R. v. 
Simon (1958), 124 C.C.C. 100 (N.B.C.A.); R. v. 
Francis (1969), 10 D.L.R. (3d) 189 (N.B.C.A.); R 
v. Paul (1980), 30 N.B.R. (2d) 545 (C.A.); R. v. 
Cope, supra; R. v. Atwin and Sacobie, [ 1981] 2 
C.N.L.R. 99 (N.B. Prov. Ct.); R. v. Secretary of 
State for Foreign and Commonwealth Affairs. ex 
parte Indian Association of Alberta, [ 1982] 2 All 
E.R. 118 (C.A.); R. v. Paul and Polchies (1984), 
58 N.B.R. (2d) 297 (Prov. Ct.) In R. v. Isaac, 
supra, Cooper J.A., after noting Patterson J.'s 
conclusions on the validity of the Treaty of 1752, 
expressed doubt as to their correctness, at p. 496: 

The Treaty of 1752 was considered in Rex v. Syliboy 
.... It was there held by Patterson, Acting C.C.J., that 
it did not extend to Cape Breton Indians and further 
that it was not in reality a treaty. I have doubt as to the 
second finding and express no opinion on it, but I have 
no doubt as to the correctness of the first finding. 

N. A. M. MacKenzie, in "Indians and Treaties 
in Law" {1929), 7 Can. Bar Rev. 561, disagreed 
with Patterson J.'s ruling that the Indians did not 
have the capacity, nor the Governor the authority, 
to conclude a valid treaty. MacKenzie stated at 
p. 565: 

As to the capacity of the Indians to contract and the 
authority of Governor Hopson to enter into such an 
agreement, with all deference to His Honour, both seem 

Aucun tribunal, a !'exception de la Division 
d'appel de la Cour supreme de la Nouvelle-Ecosse 
en l'espece, n'a souscrit de fa<;on explicite a la 
conclusion du juge Patterson selon laquelle Jes 

a lndiens et le gouverneur Hopson n'avaient pas la 
capacite necessaire pour conclure un traite execu
toire. On a implicitement presume que le Traite de 
1752 avait validement ete cree dans R. v. Simon 
(1958), 124 C.C.C. 110 (C.A.N.-B.); R. v. Francis 

b (1969), 10 D.L.R. (3d) 189 (C.A.N.-B.); R. v. 
Paul (1980), 30 N.B.R. (2d) 545 (C.A.); R. v. 
Cope, precite; R. v. Atwin and Sacobie, [ 1981] 2 
C.N.L.R. 99 (C.P.N.-B.); R. v. Secretary of State 

c for Foreign and Commonwealth Affairs, ex parte 
Indian Association of Alberta, [1982] 2 All E.R. 
118 (C.A.); R. v. Paul and Polchies (1984), 58 
N.B.R. (2d) 297 (C. Prov.) Dans R. v. Isaac, 
precite, le juge Cooper, a pres avoir souligne Jes 

d conclusions du juge Patterson sur la validite du 
Traite de 1752, a exprime un doute sur leur jus
tesse a la p. 496: 

[TRADUCTION] Le Traite de 1752 a ete examine dans 
Rex v. Syliboy ... Dans cette affaire, le juge suppleant 

e Patterson de la Cour de comte a conclu qu'il ne s'eten
dait pas aux lndiens du Cap Breton et en outre qu'il ne 
s'agissait pas vraiment d'un traite. J'ai certains doutes 
quant a la seconde conclusion et je n'exprime aucune 
opinion a ce sujet, toutefois je n'ai aucun doute quanta 

f la justesse de la premiere conclusion. 

N. A. M. MacKenzie dans ((Indians and Trea
ties in Law» (1929), 7 R. du B. can. 561, a exprime 
son desaccord avec la decision du juge Patterson 

g selon laquelle Jes lndiens n'avaient pas la capacite 
et le gouverneur, le pouvoir, de conclure un traite 
valide. MacKenzie dit a lap. 565: 

[TRADUCTION] Quant a la capacite des lndiens de 
h contracter et au pouvoir du gouverneur .Hopson de 

conclure un tel accord, avec tout le respect a l'egard de 
son honne\lr, il semble que les deux aient ete presents. 
De nombreux traites et accords d'un caractere sembla
ble ont ete conclus par la Grande-Bretagne, la France, 
!es Etats-Unis d'Amerique et le Canada avec des tribus 
indiennes habitant ce continent et ces traites et accords 
ont ete et sont toujours consideres comme executoires. 
Le gouverneur Hopson n'avait pas non plus besoin de 

to have been present. Innumerable treaties and agree
ments of a similar character were made by Great Brit
ain, France, the United States of America and Canada 
with the Indian tribes inhabiting this continent, and 
these treaties and agreements have been and still are 
held to be binding. Nor would Governor Hopson require 
special "powers" to enter into such an agreement. Ordi
narily "full powers" specially conferred are essential to 
the proper negotiating of a treaty, but the Indians were j 
not on a par with a sovereign state and fewer formalities 
were required in their case. Governor Hopson was the 

«pouvoirs» speciaux pour conclure un tel accord. D'habi
tude, les «pouvoirs complets» qui sont conferes speciale
ment sont essentiels pour negocier de fa<;;on appropriee 
un traite, toutefois les lndiens n'etaient pas sur un pied 
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representative of His Majesty and as such had sufficient 
authority to make an agreement with the Indian tribes. 

The Treaty was entered into for the benefit of 
both the British Crown and the Micmac people, ·to 
maintain peace and order as well as to recognize 
and confirm the existing hunting and fishing rights 
of the Micmac. In my opinion, both the Governor 
and the Micmac entered into the Treaty with the 
intention of creating mutually binding obligations 
which would be solemnly respected. It also pro
vided a mechanism for dispute resolution. The 
Micmac Chief and the three other Micmac sig
natories, as delegates of the Micmac people, would 
have possessed full capacity to enter into a binding 
treaty on behalf of the Micmac. Governor Hopson 
was the delegate and legal representative of His 
Majesty The King. It is fair to assume that the 
Micmac would have believed that Governor 
Hopson, acting on behalf of His Majesty The 
King, had the necessary authority to enter into a 
valid treaty with them. I would hold that the 
Treaty of 1752 was validly created by competent 
parties. 

v 
Does the Treaty Contain a Right to Hunt and 
What is the Nature and Scope of this Right? 

d'egalite avec un etat souverain et moins de formalites 
etaient necessaires dans leur cas. Le gouverneur Hopson 
etait le representant de Sa Majeste et, a ce titre, ii avait 
le pouvoir necessaire. pour conclure un accord avec Jes 

a tribus indiennes. 

Le traite a ete conclu dans l'interet de la Cou
ronne britannique et du peuple micmac, pour 
maintenir la paix et l'ordre ainsi que pour recon-

b naitre et confirmer Ies droits de chasse et de peche 
existants des Micmacs. A mon avis, le gouverneur 
et les Micmacs ont conclu le traite avec !'intention 
de creer des obligations mutuellement executoires 
qui seraient solennellement respectees. II prevoyait 

c egalement un mecanisme pour regler les litiges. Le 
chef micmac et les trois autres signataires mic
macs, a titre de delegues du peuple micmac, posse
daient l'entiere capacite de conclure un traite exe
cutoire pour le compte des Micmacs. Le 

d gouverneur Hopson etait le delegue et le represen
tant legal de Sa Majeste Le Roi. II est juste de 
presumer que Jes Micmacs ont cru que le gouver
neur Hopson, agissant pour le compte de Sa 
Majeste Le Roi, avait le pouvoir necessaire pour 

e conclure un traite valide avec eux. Je suis d'avis de 
conclure que le Traite de 1752 a ete validement 
cree par des parties competentes. 

f 
v 

Le traite contient-il un droit de chasse et guelle est 
la nature et Ia portee de ce droit? 

Article.A__of the Treaty of 1752 states, "It is 
agreed that the said Tribe of Indians shall not be g 

hindered from, but have free liberty of Hunting & 
Fishing as usual .... " What is the nature and 
scope of the "liberty of Hunting & Fishing" con

L'article 4 du Traite de 1752 prevoit, «On est 
plus Convenu que la susditte Tribu des Sauvages, 
ne sera aucunement empechee mais au contraire, 
aura une entiere Liberte de chasser et de pecher 
comme de coutume.» Quelle est la nature et la 
portee de la ((Liberte de chasser et de pecher» tained in the Treaty? 

The majority of the Nova Scotia Court of 
Appeal seemed to imply that the Treaty contained 
merely a general acknowledgement of pre-existing 
non-treaty aboriginal rights and not an indepen
dent source of protection of hunting rights upon 
which the appellant could rely. In my opinion, the 
Treaty, by providing that the Micmac should not 
be hindered from but should have free liberty of 
hunting and fishing as usual, constitutes a positive 
source of protection against infringements on 

h contenue dans le traite? 

Les juges de la Cour d'appel de la Nouvelle
Ecosse a la majorite ont semble estimer que le 
traite contenait simplement une reconnaissance 
generale de droits autochtones preexistants non 
issus des traites et ne constituait pas une source 
independante de protection des droits de chasse sur 
lesquels l'appelant pourrait se fonder. A mon avis, 

j le traite, en prevoyant que les Micmacs ne seraient 
pas empeches de chasser et de pecher mais 
auraient la liberte de le faire comme de coutume, 
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hunting rights. The fact that the right to hunt 
already existed at the time the Treaty was entered 
into by virtue of the Micmac's general aboriginal 
right to hunt does not negate or minimize the 
significance of the protection of hunting rights 
expressly included in the Treaty. 

Such an interpretation accords with the general
ly accepted view that Indian treaties should be 
given a fair, large and liberal construction in 
favour of the Indians. This principle of interpreta
tion was most recently affirmed by this Court in 
Nowegijick v. The Queen, [1983] 1 S.C.R. 29. I 
had occasion to say the following at p. 36: 

It is legal lore that, to be valid, exemptions to tax laws 
should be clearly expressed. It seems to me, however, 
that treaties and statutes relating to Indians should be 
liberally construed and doubtful expressions resolved in 
favour of the Indians ... .In Jones v. Meehan, 175 U.S. 
l ( 1899), it was held that Indian treaties "must ... be 
construed, not according to the technical meaning of 
[their] words ... but in the sense in which they would 
naturally be understood by the Indians". 

Having determined that the Treaty embodies a 
right to hunt, it is necessary to consider the 
respondent's contention that the right to hunt is 
limited to hunting for purposes and by methods 
usual in 1752 because of the inclusion of the 
modifier "as usual" after the right to hunt. 

First of all, I do not read the phrase "as usual" 
as refering to the types of weapons to be used by 
the Micmac and limiting them to those used in 
1752. Any such construction would place upon the 
ability of the Micmac to hunt an unnecessary and 
artificial constraint out of keeping with the princi
ple that Indian treaties should be liberally con
strued. Indeed, the inclusion of the phrase "as 
usual" appears to reflect a concern that the right 

constitue une source positive de protection contre 
Jes violations des droits de chasse. Le fait que le 
droit de chasse existait deja au moment ou le traite 
a ete conclu en vertu du droit general autochtone 

a des Micmacs de chasser ne nie ni ne diminue 
!'importance de la protection des droits de chasse 
expressement compris dans le traite. 

Une telle interpretation est Conforme a )'opinion 
b generalement acceptee · selon laquelle Jes traites 

avec Jes Indiens doivent etre interpretes en faveur 
de ceux-ci de fa~on juste, large et liberale. Ce 
principe d'interpretation a ete tres recemment con
firme par cette Cour dans l'arret Nowegljick c. La 

c Reine, [1983] I R.C.S. 29. Voici ce que j'ai eu 
!'occasion de dire a la p. 36: 

Selon un principe bien etabli, pour etre valide, toute 
exemption d'imp6ts doit etre clairement exprimee. II me 

d semble toutefois que Jes traites et !es lois visant Jes 
Indiens doivent recevoir une interpretation liberale et 
que toute ambigune doit profiter aux Indiens ... Dans 
I'affaire Jones v. Meehan, 175 U.S. I (l 899), on a 
conclu que les traites avec les lndiens [TRADUCTION) 

e «doivent ... etre interpretes non pas selon le sens strict 
de [leur] langage ... ma is selon ce qui serait, pour les 
Indiens, le sens nature! de ce langage•. 

Ayant determine que le traite contient le droit 
f de chasse, ii est necessaire d'examiner !'argument 

de l'intimee que le droit de chasse est limite a la 
chasse pour Jes fins habituelles en I 7 52 et au 
moyen des methodes habituelles a cette epoque a 
cause de !'inclusion de !'expression modificative 

g «comme de coutume» apres le droit de chasse. 

Premierement, je ne vois pas dans !'expression 
«COmme de coutume» une reference aux types d'ar
mes qui doivent etre utilisees par Jes Micmacs ni 

h une restriction a cell es utilisees en 17 52. U ne telle 

to hunt be interpreted in a flexible way that is 
sensitive to the evolution of changes in normal 
hunting practices. The phrase thereby ensures that 
the Treaty will be an effective source of protection j 
of hunting rights. 

interpretation imposerait une contrainte inutile et 
artificielle a la capacite des Micmacs de chasser 
qui ne correspondrait pas au principe que les trai
tes avec Jes Indiens doivent recevoir une interpre
tation liberale. En effet, !'inclusion de l'expression 
«CO_mme de coutume» paralt traduire la preoccupa
tion de voir le droit de chasse interprete d'une 
maniere souple qui puisse evoluer avec Jes prati
ques normales de chasse. L'expression assure ainsi 
que le traite constituera une source efficace de 
protection a l'egard des droits de chasse. 
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Secondly, the respondent maintained that "as 
usual" should be interpreted to limit the treaty 
protection to hunting for non-commercial pur
poses. It is difficult to see the basis for this argu
ment in the absence of evidence regarding the 
purpose for which the appellant was hunting. In 
any event, article 4 of the Treaty appears to 
contemplate hunting for commercial purposes 
when it refers to the construction of a truck house 
as a place of exchange and mentions the liberty of 
the Micmac to bring game to sale: see R. v. Paul, 
supra, at p. 563 per Ryan J.A., dissenting in part. 

Deuxiemement, l'intimee a soutenu que !'expres
sion «COmme de COUtUme» devrait etre interpretee 
de maniere a limiter la protection du traite a la 
chasse pour des fins non commerciales. II est diffi-

a cile de voir le fondement de cet argument en 
!'absence de preuve quant a la fin pour laquelle 
l'appelant 'chassait. De toute fa9on, )'article 4 du 
traite paralt viser la chasse pour des fins commer
ciales lorsqu'il mentionne la construction d'un 

b poste de traite en tant que lieu d'echange et men
tionne la liberte des Micmacs d'apporter du gibier 
pour le vendre: voir R. v. Paul, precite, a la p. 563, 
le juge Ryan, dissident en partie. 

II faudrait preciser a ce Stade que, pour etre 
reel, le droit de chasser doit comprendre Jes activi
tes qui sont raisonnablement accessoires a l'acte de 
chasser lui-meme, par exemple, se deplacer jus-

It should be clarified at this point that the right c 

to hunt to be effective must embody those activi
ties reasonably incidental to the act of hunting 
itself, an example of which is travelling with the 
requisite hunting equipment to the hunting 
grounds. In this case, the appellant was not 
charged with hunting in a manner contrary to 
public safety in violation of the Lands and Forests 
Act but with illegal possession of a rifle and 
ammunition upon a road passing through or by a 
forest, wood or resort of moose or deer contrary to 

d qu'au terrain de chasse avec le materiel de chasse 
necessaire. En l'espece, l'appelant n'a pas ete 
accuse de chasser d'une maniere contraire a la 
securite du public en violation de la Lands and 
Forests Act, mais de possession illegale d'une cara-

e bine et de munitions alors qu'il se trouvait sur une 
route qui traverse ou longe une foret, un bois ou un 
refuge d'orignal ou de cerf contrairement au par. 
150( I) de la Loi. L'appelant circulait simplement 
dans son camion sur une route avec une arme et 

s. 150(1) of the same Act. The appellant was 
simply travelling in his truck along a road with a 
gun and some ammunition. He maintained that he 
was going to hunt in the viyinity. In my opinion, it 
is implicit in the right g(anted under article 4 of 
the Treaty of 1752 that the appellant has the right 
to possess a gun and ammunition in a safe manner 
in order to be able to exercise the right to hunt. 
Accordingly, I conclude that the appellant was 
exercising his right to hunt under the Treaty. 

VI 

Has the Treaty Been Terminated or Limited? 

(a) Termination by Hostilities 

In accordance with the finding of the Nova 
Scotia Court of Appeal, the Crown argued that the 
Treaty of 1752 was terminated and rendered unen
forceable when hostilities broke out between the 
Micmac and the British in 1753. The appellant 
maintained that the aileged hostilities were spora
dic and minor in nature and did not, therefore, 
nullify or terminate the Treaty. It was further 

f des munitions. 11 a soutenu qu 'ii a Ila it chasser dans 
Jes environs. A mon avis, ii ressort implicitement 
du droit accorde par l'article 4 du Traite de 1752 
que l'appelant a le droit de posseder une arme et 
des munitions placees en securite pour Jui permet-

g tre d'exercer son droit de chasse. Par consequent, 
je conclus que l'appelant exer9ait son droit de 
chasser en vertu du traite. 

h 
VI 

Le traite a-t-il pris fin OU a-t-il ete limite? 

a) Resolution due aux hostilites 

Conformement a la conclusion de la Cour d'ap
pel de la Nouvelle-Ecosse, le ministere public a 
soutenu que le Traite de 17 52 avait pris fin et avait 
ete rendu inapplicable !ors de la reprise des hostili
tes entre Jes Micmacs et Jes Britanniques en 1753. 

j L'appelant soutient que Jes hostilites alleguees 
avaient ete isolees et mineures et n'avaient par 
consequent pas annule le traite OU mis fin a 
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argued by the appellant, relying on L. F. S. Upton, 
Micmac and Colonists: Indian - White Relations 
in the Maritimes 1713-1867 (1979), that the Eng
lish initiated the hostilities and that, therefore, the 
Crown should not be permitted to rely on them to 
support the termination of the Treaty. Finally, the 
appellant submitted that, even if the Court finds 
that there were sufficient hostilities to affect the 
Treaty, at most it was merely suspended and not 
terminated. 

In considering the impact of subsequent hostili
ties on the peace Treaty of 1752, the parties looked 
to international law on treaty termination. While it 
may be helpful in some instances to analogize the 
principles of international treaty law to Indian 
treaties, these principles are not determinative. An 
Indian treaty is unique; it is an agreement sui 
generis which is neither created nor terminated 
according to the rules of international law. R. v. 
White and Bob (1964 ), 50 D.L.R. (2d) 613 
(B.C.C.A.), at pp. 617-18, aff'd [1965] S.C.R. vi, 
52 D.L.R. (2d) 481; Francis v. The Queen, [ 1956] 
S.C.R. 618, at p. 631; Pawis v. The Queen, [1980] 
2 F.C. 18, (1979), 102 D.L.R. (3d) 602, at p. 607. 

It may be that under certain circumstances a 
treaty could be terminated by the breach of one of 
its fundamental provisions. It is not necessary to 
decide this issue in the case at bar since the 
evidentiary requirements for proving such a termi
nation have not been met. Once it has been estab
lished that a valid treaty has been entered into, the 
party arguing for its termination bears the burden 
of proving the circumstances and events justifying 
termination. The inconclusive and conflicting evi
dence presented by the parties makes it impossible 
for this Court to say with any certainty what 
happened on the eastern coast of Nova Scotia 233 
years ago. As a result, the Court is unable to 
resolve this historical question. The Crown has 
failed to prove that the Treaty of 1752 was ter
minated by subsequent hostilities. 

celui-ci. L'appelant a en outre soutenu, en se fon
dant sur l'ouvrage de L. F. S. Upton, Micmac and 
Colonists: Indian - White Relations in the Mariti
mes I 713-1867 (1979), que !es Anglais avaient 

a commence les hostilites et que, par consequent, il 
ne devrait pas etre permis au ministere public de se 
fonder sur celles-ci pour justifier !'extinction du 
traite. Finalement, l'appelant a soutenu que, meme 
si la Cour conclut q_u'il y avait eu des hostilites 

b suffisantes pour avoir un effet sur le traite, ii etait 
tout au plus suspendu et non eteint. 

Dans l'etude de l'effet des hostilites subsequen
tes sur le Traite de paix de 17 52, les parties ont 

c examine le droit international applicable a !'extinc
tion des traites. Bien qu'il puisse etre utile dans 
certains cas de faire une analogie entre Jes princi
pes du droit internat~onal des traites et les traites 

d avec les Indiens, ces principes ne sont pas determi
nants. Un traite avec les Indiens est unique; c'est 
un accord sui generis qui n'est ni cree ni eteint 
selon les regles du droit international. R. V. White 
and Bob (1964), 50 D.L.R. (2d) 613 (C.A.C.-B.), 

e aux pp. 617 et 618, confirme par [1965] R.C.S. 
vi, 52 D.L.R. (2d) 481; Francis v. The Queen, 
[ 1956] R.C.S. 618, a la p. 631; Pawis c. La Reine 
[1980] 2 C.F. 18, (1979), 102 D.L.R. (3d) 602, a 
lap. 607. 

f 
II se peut que dans certaines circonstances un 

traite puisse etre eteint par la violation de l'une de 
ses clauses fondamentales. II n 'est pas necessaire 
de trancher cette question en l'espece puisque les 

g exigences en matiere de preuve pour etablir une 
telle extinction n'ont pas ete remplies. Lorsqu'il a 
ete etabli qu'un traite valide a ete conclu, la partie 
qui soutient qu'il a pris fin a le fardeau de demon
trer Jes circonstances et !es evenements qui justi-

h fient son extinction. Les elements de preuve con
tradictoires et non concluants presentes par Jes 
parties rie permettent pas a cette Cour de dire avec 
certitude ce qui s'est produit sur la cote est de la 
Nouvelle-Ecosse ii y a 233 ans. Par consequent, la 
Cour n'est pas en mesure de trancher cette ques
tion historique. Le ministere public n'a pas rfossi a 
demontrer que, a cause des hostilites subsequentes 
au Traite de 1752, celui-ci avait pris fin. 

j 
I would note that there is nothing in the British II convient de souligner que rien dans la con

duite britannique posterieure a la conclusion du conduct subsequent to the conclusion of. the Treaty 
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of 1752 and the alleged hostilities to indicate that 
the Crown considered the terms of the Treaty at 
an end. Indeed, His Majesty's Royal Instructions 
of December 9, 1761, addressed inter alia to the 
Governor of Nova Scotia, declared that the Crown 
"was determined upon all occasions to support and 
protect the . . . Indians in their just rights and 
possessions and to keep inviolable the treaties and 
compacts which have been entered into with 
them .... " These Royal Instructions formed the 
basis of the Proclamation issued by Jonathan 
Belcher, Lieutenant Governor of Nova Scotia on 
May 4, 1762 which also repeated the above words. 

I 
I conclude from the foregoing that the Treaty of 

1752 was not terminated by subsequent hostilities 

Traite de 1752 et dans Jes hostilites alleguees 
n'indiqm; que la Couronne considerait que le 
Traite avait pris fin. En effet, Jes directives royales 
de Sa Majeste du 9 decembre 1761 adressees 

a notamment au gouverneur de la Nouvelle-Ecosse, 
declaraient que la Couronne [TRADUCTION] «etait 
determinee dans toutes Jes occasions a appuyer et a 
proteger Jes ... Indiens en ce qui a trait a leurs 
justes droits et possessions et a assurer l'inviolabi-

b lite des traites et des pactes qui ont ete conclus 
avec eux ... ,, Ces directives royales constituaient 
le fondement de la proclamation publiee le 4 mai 
1762 par Jonathan Belcher, lieutenant-gouverneur 

c de la Nouvelle-Ecosse, qui reprenait egalement Jes 
termes qui p~edent. 

in 1753. The Treaty is of as much force and effect d 

today as it was at the time it was concluded. 

Je conclus de ce qui precede que le Traite de 
1752 n'a pas pris fin a cause des hostilites de 1753. 
Le traite est tout aussi en vigueur aujourd'hui qu'il 
l'etait au moment oil ii a ete conclu. 

(b) Termination by Extinguishment b) Resolution par extinction 

L'intimee fonde son argument que le Traite de 
e 1752 s'est eteint sur Jes arrets R. V. Isaac, precite, 

aux pp. 476 et 479, Calder c. Procureur general de 
la Colombie-Britannique, [ 1973] R.C.S. 313, a la 
p. 321; United States v. Santa Fe Pacific R. Co., 

The respondent's argument that the Treaty of 
1752 has been extinguished is based on R. v. Isaac, 
supra, at pp. 476, 479; Calder v. Attorney-General 
of British Columbia, [1973] S.C.R. 313, at p. 321; 
United States v. Santa Fe Pacific R. Co., 314 U.S. 
339 (1941), at p. 347; Johnson v. Mcintosh, 21 
U.S. (8 Wheat.) 543 (1823), at pp. 586-88, and 
Worcester v. State of Georgia, 31 U.S. (6 Pet.) 
515 (1832). The respondent submits that absolute 
title in the land covered by the Treaty lies with the 
Crown and., therefore, the Crown has the right to 
extinguish any Indian rights in such lands. The 
respondent further submits, based on Isaac, that 
the Crown, through occupancy by the white man 
under Crown grant or lease, has, in effect, extin
guished native rights in Nova Scotia in territory h 

situated outside of reserve lands. As the appellant 
was stopped on a highway outside the Shubenaca
die Reserve, the respondent argues that the Treaty 
of 17 52 affords no defence to the appellant regard
less of whether the treaty is itself valid. 

In my opinion, it is not necessary to come to a 
final decision on the respondent's argument. Given 
the serious and far-reaching consequences of a 
finding that a treaty right has been extinguished, it 

f 314 U.S. 339 (1941), a la p. 347; Johnson V. 

Mc/ntosh, 21 U.S. (8 Wheat.) 543 (1823), aux pp. 
586 a 588 et Worcester v. State of Georgia, 31 
U.S. (6 Pet.) 515 (1832). L'intimee allegue que la 
Couronne detient la propriete absolue des terres 

g visees par le traite et qu'elle a done le droit 
d'eteindre taus droits des Indiens sur ces terres. Se 
fondant sur l'arret Isaac, l'intimee allegue en outre 
qu'en octroyant des concessions ou des baux 
entrainant !'occupation par l'homme blanc, la 
Couronne a effectivement eteint Jes droits autoch
tones en Nouvelle-Ecosse sur le territoire situe 
hors des reserves. L'intimee fait valoir que, comme 
l'appelant a ete arrete sur la route en dehors de la 
reserve Shubenacadie, le Traite de 1752 ne lui 
offre aucune defense, independamment de la vali
dite du traite en soi. 

A mon avis, ii n'est pas necessaire de trancher 
j de fa<;on definitive !'argument de l'intimee. Vu la 

portee et la gravite des consequences d'une conclu
sion selon laquelle le droit issu du traite a ete 
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etemt, ii semble approprie d'exiger une preuve 
absolue du fait qu'il y a eu extinction dans chaque 
cas ou la question se pose. Comme le juge Douglas 
!'a dit dans l'arret United States v. Santa Fe 

seems appropriate to demand strict proof of the 
fact of extinguishment in each case where the issue 
arises. As Douglas J. said in United States v. 
Santa Fe Pacific R. Co., supra, at p. 354, "extin
guishment cannot be lightly implied". a Pacific R. Co., precite, a la p. 354 [TRADUCTION] 

«Une extinction ne s'infere pas a la Jegere». 

En l'espece, l'appelant est accuse de possession 
d'une carabine et de munitions sur une route qui 

In the present appeal the appellant was charged 
with the offence of possession of a rifle and ammu
nition on a road passing through or by a forest, 
wood or other resort. The agreed statement of 
facts does not disclose whether or where the appel
lant had hunted or was intending to hunt. In 
particular, there is no evidence to sustain the 
conclusion that the appellant had hunted, or 
intended to hunt, on the highway which might well 
raise different considerations. Hence this Court's 
decision in R. v. Mousseau, [1980] 2 S.C.R. 89, is 
not relevant. 

b traverse ou longe une fon~t, un bois ou un autre 
refuge. L'expose conjoint des faits ne revele pas si 
l'appelant avait chasse OU allait le faire, ni a quel 
endroit le cas echeant. II n'y a notamment pas 
d'element de preuve pour appuyer la conclusion 

c que l'appelant avait chasse ou allait le faire sur la 
route, ce qui pourrait bien soulever des considera
tions differentes. Ainsi, l'arret de cette Cour R. c. 
Mousseau, [1980) 2 R.C.S. 89, n'est pas pertinent. 

d 

e 

II semble clair qu'a tout le moins, le traite 
reconnaft certains droits de chasse en Nouvelle
Ecosse dans la reserve Shubenacadie et que tout 
Indien micmac qui en beneficie a le droit acces-
soire de transporter un fusil et des munitions vers 
Jes endroits ou ii peut legalement !es exercer. Dans 
cette optique, ii importe de noter que les deux 
parties ont convenu que la route sur laquelle l'ap-

It seems clear that, at a minimum, the Treaty 
recognizes some hunting rights in Nova Scotia on 
the Shubenacadie Reserve and that any Micmac 
Indian who enjoys those rights has an incidental 
right to transport a gun and ammunition to places 
where he could legally exercise them. In this vein, 
it is worth noting that both parties agree that the 
highway on which the appellant was stopped "is 
adjacent to the Shubenacadie Indian Reserve" and 
"passes through or by a forest, wood, or other 
resource frequented by moose or deer". 

f pelant a ete arrete «est contigue a la reserve 
indienne Shubenacadie" et «traverse ou Jonge une 
foret, un bois ou un autre refuge frequente par 
l'orignal ou le cerf,,. 

The respondent tries to meet the apparent right g 

of the appellant to transport a gun and ammuni
tion by asserting that the treaty hunting rights 
have been extinguished. In order to succeed on this 
argument it is absolutely essential, it seems to me, 
that the respondent lead evidence as to where the h 

appellant hunted or intended to hunt and what use 
has been and is currently made of those lands. It is 
impossible for this Court to consider the doctrine 
of extinguishment 'in the air'; the respondent must 
anchor that argument in the bedrock of specific 
lands. That has not happened in this case. In the 
absence of evidence as to where the hunting 
occurred or was intended to occur, and the use of 
the lands in question, it would be impossible to j 

determine whether the appellant's treaty hunting 
rights have been extinguished. Moreover, it is un-

L'intimee essaie de refuter le droit apparent de 
l'appelant de transporter un fusil et des munitions 
en affirmant que Jes droits de chasse issus du traite 
ont ete eteints. Pour que cet argument l'emporte, ii 
est absolument essentiel, a mon avis, que l'intimee 
fasse la preuve de l'endroit ou l'appelant chassait 
ou voulait chasser et de l'utilisation passee et 
actuelle ·de ces terres. Cette Cour ne peut pas 
examiner la doctrine d'extinction «en l'air,,; l'inti
mee doit ancrer cet argument clans des terres 
determinees. Ce n'est pas le cas en l'espece. En 
l'absence de preuves relatives a l'endroit OU la 
Chasse a eu Jieu OU devait avoir Jieu et a !'utilisa-
tion des terres en question, ii est impossible de 
determiner s'il y a eu extinction des droits de 
chasse de l'appelant decoulant du traite. De plus, ii 
n'est pas necessaire que cette Cour determine si 
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necessary for this Court to determine whether 
those rights have been extinguished because, at the 
very least, these rights extended to the adjacent 
Shubenacadie reserve. I do not wish to be taken as 
expressing any view on whether, as a matter of 
law, treaty rights may be extinguished. 

VII 

Is the Appellant an Indian Covered by the Treaty 

The respondent argues that the appellant has 
not shown that he is a direct descendant of a 
member of the original Micmac Indian Band cov
ered by the Treaty of 1752. The trial judge 
assumed that the appellant was a direct descend
ant of the Micmac Indians, parties to the Treaty. 
The Nova Scotia Supreme Court, Appellate Divi
sion, on the other hand, relied on the decision of 
the New Brunswick Court of Appeal in R. v. 
Simon, supra, and held that the appellant had not 
established any connection by "descent or other
wise" with the original group of Micmac Indians 
inhabiting the eastern part of Nova Scotia in the 
Shubenacadie area. 

With respect, I do not agree with the Appellate 
Division on this point. In my view, the appellant 
has established a sufficient connection with the 
Indian band, signatories to the Treaty of 1752. As 
noted earlier, this Treaty was signed by Major 
Jean Baptiste Cope, Chief of the Shubenacadie 
Micmac tribe, and three other members and dele
gates of the tribe. The Micmac signatories were 
described as inhabiting the eastern coast of Nova 
Scotia. The appellant admitted at trial that he was 
a registered Indian under the Indian Act, and was 
an "adult member of the Shubenacadie-Indian 
Brook Band of Micmac Indians and was a member 
of the Shubenacadie Band Number 02". The 
appellant is, therefore, a Shubenacadie-Micmac 
Indian, living in the same area as the original 
Micmac Indian tribe, party to the Treaty of 1752. 

This evidence alone, in my view, is sufficient to 
prove the appellant's connection to the tribe origi
nally covered by the Treaty. True, this evidence is 
not conclusive proof that the appellant is a direct 
descendant of the Micmac Indians covered by the 
Treaty of 1752. It must, however, be sufficient, for 

ces droits ont ete eteints parce que, a tout le moins, 
ils s'appliquaient a la reserve Shubenacadie voi
sine. Je ne veux pas que !'on considere que j'ai 
exprime une opinion sur la question de savoir si, en 

a droit, ii peut y avoir eu extinction des droits issus 
du traite. 

VII 

b L'appelant est-ii un Indien vise par le traite? 

L'intimee soutient que l'appelant n'a pas demon
tre qu'il est un descendant direct d'un membre de 
la bande d'Indiens micmacs originaire visee par le 
Traite de 1752. Le juge du proces a presume que 

c l'appelant etait un descendant direct des Indiens 
micmacs qui etaient parties au traite. Par ailleurs, 
la Division d'appel de la Cour supreme de la 
Nouvelle-Ecosse s'est fondee sur la decision de la 

d Cour d'appel du Nouveau-Brunswick dans R. v. 
Simon, precite et a conclu que l'appelant n'avait 
pas etabli de liens par «descendance OU autrement» 
avec le groupe originaire d'Indiens micmacs qui 
habitait la partie orientale de la Nouvelle-Ecosse 

e dans la region de Shubenacadie. 

Avec egards, je ne suis pas d'accord sur ce point 
avec la Division d'appel. A mon avis, l'appelant a 
etabli un lien suffisant avec la bande indienne 

f signataire du Traite de 1752. Comme je l'ai men
tionne precedemment, ce traite a ete signe par 
Major Jean Baptiste Cope, chef de la tribu micma
que de Shubenacadie et trois autres membres et 
delegues de la tribu. Les signataires micmacs ont 

g ete decrits comme habitant la cote est de la Nou
velle-Ecosse. L'appelant a admis au proces qu'il 
etait un Indien inscrit aux termes de la Loi sur !es 
Indiens et qu'il etait un «membre adulte de la 
bande d'Indiens micmacs Shubenacadie-Indian 

h Brook ... [et etait] membre de la bande Shubena
cadie numero 02». Par consequent l'appelant est un 
Indien micmac Shubenacadie vivant dans la meme 
region que la tribu originaire d'Indiens micmacs 
partie au Traite de 1752. 

Amon avis, cet element de preuve en lui-meme 
est suffisant pour demontrer le lien existant entre 
l'appelant et la tribu visee a l'origine par le traite. 

j II est vrai que cet element de preuve ne constitue 
pas une preuve concluante que l'appelant est un 
descendant direct des lndiens micmacs vises par le 
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otherwise no Micmac Indian would be able to 
establish descendancy. The Micmacs did not keep 
written records. Micmac traditions are largely oral 
in nature. To impose an impossible burden of proof 
would, in effect, render nugatory any right to hunt 
that a present day Shubenacadie Micmac Indian 
would otherwise be entitled to invoke based on this 
Treaty. 

The appellant, Simon, as a member of the 
Shubenacadie Indian Brook Band of Micmac Indi
ans, residing in Eastern Nova Scotia, the area 
covered by the Treaty of 1752, can therefore raise 
the Treaty in his defence. 

VIII 

Traite de 1752. Toutefois, ii doit etre suffisant, 
sinon aucun Indien micmac ne serait en mesure 
d'etablir sa descendance. Les Micmacs ne tenaient 
aucun registre. Les traditions micmaques sont en 

a grande partie de nature orale. L'imposition d'un 
fardeau de preuve impossible enleverait effective
ment toute valeur au droit de chasse qu'un lndien 
micmac Shubenacadie d'aujourd'hui aurait par 
ailleurs le droit d'inv~quer en se fondant sur ce 

h traite. 

L'appelant, Simon, a titre de membre de la 
bande d'lndiens micmacs Shubenacadie-lndian 
Brook residant dans !'est de la Nouvelle-Ecosse, la 

c region visee par le Traite de 1752, peut par conse
quent invoquer le traite dans sa defense. 

VIII 

Is the Treaty a "Treaty" Within the Meaning of s. d Le traite est-ii un ((traite» au sens de l'art. 88 de la 
88 of the Indian Act? Loi sur !es Indiens? 

Section 88 of the Indian Act stipulates that, 
"Subject to the terms of any treaty ... all laws of 
general application from time to time in force in 
any province are applicable to and in respect of 
Indians in the province .... " 

The majority of the Appellate Division held that 
it was extremely doubtful whether the Treaty of 
1752 was a "treaty" within the meaning of s. 88, 
primarily because it was merely a general confir
mation of aboriginal rights and did not grant or 
confer "new permanent rights''. Macdonald J .A. 
also concluded that the 1752 document could not 
be considered a "treaty" under s. 88 because it was 
made by only a small portion of the Micmac 
Na ti on and it did not define any land or area 
where the rights were to be exercised. The 
respondent urges these views upon this Court. The 
respondent further submits that the word "treaty" 
in s. 88 of the Indian Act does not include the 
Treaty of 1752 even under the extended definition 
of "treaty" enunciated in R. v. White and Bob, 
supra, because the Treaty did not deal with the 
ceding of land or delineation of boundaries. 

L'article 88 de la Loi sur !es Indiens prevoit: 
((Sous reserve des dispositions de quelque traite ... 

e toutes lois d'application generale et en vigueur, a 
!'occasion, dans une province sont applicables aux 
Indiens qui s'y trouvent et a leur egard ... » 

La Division d'appel a la majorite a juge qu'il 
f etait extremement douteux que le Traite de I 752 

soit un «traite» au sens de !'art. 88, principalement 
parce qu'il constituait simplement une confirma
tion generale des droits autochtones et n'accordait 
ni ne conferait de [TRADUCTION] «nouveaux droits 

g permanents». De plus, le juge Macdonald a conclu 
que le document de I 752 ne pouvait etre considere 
comme un ((traite» au sens de !'art. 88 parce qu'il 
n'avait ete conclu que par une petite partie de la 
nation micmaque et qu'il ne definissait aucun ter-

h ritoire ni aucune region OU les droits devaient etre 
exerces. L'intimee avance cette opinion devant 
cette Cour. L'intimee soutient en outre que le mot 
utraite» a !'art. 88 de la Loi sur !es Indiens ne 
comprend pas le Traite de 1752 meme au sens de 
la definition etendue du terme «traite» enoncee 
dans l'affaire R. v. White and Bob, precitee, parce 
que le traite ne porte pas sur la cession de terres ou 
la delimitation de frontieres. 

j 
Most of these arguments have already been La plupart de ces arguments ont deja ete exami

nes dans ce jugement et peuvent etre traites brieve-addressed in this judgment and can be dealt with 
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briefly at this point. To begin, the fact that the 
Treaty did not create new hunting or fishing rights 
but merely rec9SfiiZed pre-existing rights does not 
render s. 88 inapplicable. On this p~, Davey 
J.A. stated in R. v. White and Bob, supra, at 
p. 616: 

The force of the first argument seems to depend upon 
the assumption that s. 87 [now s. 88] should be read as 
if it were subject only to rights created by the Treaty; 
that would remove from the saving clause rights already 
in being and excepted from or confirmed by a Treaty. 
That argument fails to accord full meaning to the words, 
"subject to the terms of any treaty ... " In my opinion 
an exception, reservation, or confirmation is as much a 
term of a Treaty as a grant, (I observe parenthetically 
that a reservation may be a grant), and the operative 
words of the section will not extend general laws in force 
in any Province to Indians in derogation of rights so 
excepted, reserved or confirmed. 

(Emphasis added.) 

This holding was followed by the New Brunswick 
Court of Appeal in R. v. Paul, supra. See also R. 
v. Pole hies and Paul; R. v. Paul and Paul ( 1982), 
43 N.B.R. (2d) 449 (C.A.), at p. 453. As I con
cluded earlier, the Treaty was validly created by 
representatives of the Micmac people and it covers 
the territory ofconcern in this appeal. 

With respect to the respondent's submission that 
some form of land cession is necessary before an 
agreement can be described as a treaty under s. 88, 
I can see no principled basis for interpreting s. 88 

ment a ce stade-ci. En premier lieu, le fait que le 
traite ne cree aucun droit de chasse ou de peche 
mais reconnaisse des droits preexistants ne rend 
pas !'art. 88 inapplicable. Ace sujet, le juge Davey 

a a declare clans l'affaire R. v. White and Bob, 
pre~itee, a lap. 616: 

[TRADUCTION] La force du premier argument semble 
reposer sur l'hypothese que !'art. 87 [maintenant art. 
88] devrait etre interprete comme s'il visait seulement 

b Jes droits crees par un traite; cela aurait pour effet de 
retrancher de la clause restrictive des droits qui sont 
deja en vigueur et qui ont ete exclus par un traite au 
confirmes par celui-ci. Cet argument n'accorde pas a 
!'expression «SOUS reserve des dispositions de queJque 

c traite ... » tout le sens qui Jui revient. A man avis, une 
exception, une reserve au une confirmation sont tout 
autant une condition d'un traite qu'une concession, (je 
fais remarquer entre parenthese qu'une reserve peut etre 
une concession), et le dispositif de !'article n'etend pas 

d aux Indiens des lois d'application generale en vigueur 
dans une province au detriment des droits qui font 
l'objet d'une exception, d'une reserve ou d'une 
confirmation. 

e (C'est moi qui souligne.) 

Cette decision a ete suivie par la Cour d'appel du 
Nouveau-Brunswick clans l'arret R. v. Paul, pre
cite. Voir egalement R. v. Polchies and Paul; R. v. 

J Paul and Paul (1982), 43 N.B.R. (2d) 449 (C.A.), 
a la p. 453. Comme je J'ai conclu precedemment, 
le traite a ete cree validement par des represen
tants du peuple micmac et ii couvre le territoire 
vise dans le present pourvoi. 

g 

in this manner. I would adopt the useful comment h 

of. Norris J.A. of the British Columbia Court of 
Appeal in R. v. White and Bob, supra, affirmed on 
appeal to this Court. In a concurring judgment, he 
stated at pp. 648-49: 

En ce qui a trait a !'argument de l'intimee 
qu'une certaine forme de cession de terres est 
necessaire avant qu'un accord puisse etre qualifie 
de traite en vertu de !'art. 88, je ne vois aucun 
fondement de principe qui permettrait d'interpre
ter !'art. 88 de cette maniere. J'adopterais le com
mentaire utile du juge Norris de la Cour d'appel 
de la Colombie-Britannique dans l'arret R. v. 
White and Bob, precite, confirme en appel a cette 
Cour. Dans un jugement au meme effet, ii a 
declare aux pp. 648 et 649: 

The question is, in my respectful opinion, to be resolved 
not by the application_ of rigid rules of construction 
without regard to the circumstances existing when the j 
document was completed nor by the tests of modern day 
draftsmanship. In determining what the intention of 

[TRADUCTION] La question ne doit pas, a man humble 
avis, etre tranchee par ]'application de regles d'interpre
tation rigides, sans tenir compte des circonstances qui 
existaient lorsque le document a ete redige, ni selon les 
criteres des redacteurs modernes. Afin de determiner 
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quelle etait ['intention du legislateur au moment de 
!'adoption de !'art. 87 [maintenant art. 88] de la Loi sur 
/es lndiens, ii faut presumer que le legislateur tenait 
compte de la fai;on dont toutes Jes parties comprenaient 

Parliament was at the time of the enactment of s. 87 
[now s. 88] of the Indian Act, Parliament is to be taken 
to have had in mind the common understanding of the 
parties to the document at the time it was executed. In 
the section "Treaty" is not a word of art and in my 
respectful opinion, it embraces all such engagements 
made by persons in authority as may be brought within 
the term "the word of the white man" the sanctity of 
which was, at the time of British exploration and settle
ment, the most important means of obtaining the good
will and co-operation of the native tribes and ensuring 
that the colonists would be protected from death and 
destruction. On such assurance the Indians relied. 

a le document au moment oil ii a ete signe. Dans !'article, 
le mot «traith n'est pas un mot technique et, a mon 
humble avis, ii comprend taus les accords conclus par 
des personnes ayant autorite que peut englober !'expres
sion «la parole de l'homme blanc» dont le caractere sacre 

b etait, a l'epoque de l'exp]oration et de la colonisation 
britanniques, le moyen le plus important pour se conci
lier et obtenir la bienveillance et la collaboration des 
tribus autochtones et pour proteger la vie et la propriete 
des colons. Les Indiens se fondaient sur cette assurance. 

In my view, Parliament intended to include c 

within the operation of s. 88 all agreements con
cluded by the Crown with the Indians that would 
otherwise be enforceable treaties, whether land 
was ceded or not. None of the Maritime treaties of 

d 
the eighteenth century cedes land. To find that 
s. 88 applies only to land cession treaties would be 
to limit severely its scope and run contrary to the 
principle that Indian treaties and statutes relating 
to Indians should be liberally construed and uncer- e 

tainties resolved in favour of the Indians. 

Finally, it should be noted that several cases f 
have considered the Treaty of 1752 to be a valid 
"treaty" within the meaning of s. 88 of the Indian 
Act (for example, R. v. Paul, supra; and R. v. 
Atwin and Sacobie, supra). The Treaty was an 
exchange to solemn promises between the Mic- g 

macs and the King's representative entered into to 
achieve and guarantee peace. It is an enforceable 
obligation between the Indians and the white man 
and, as such, falls within the meaning of the word 
"treaty" ins. 88 of the Indian Act. h 

IX 

Do the Hunting Rights Contained in the Treaty 
Exempt the Appellant. from Prosecution under 
s. 150(1) of the Lands and Forests Act? 

As a result of my conclusion that the appellant 
was validly exercising his right to hunt under the 
Treaty of 1752 and the fact he has admitted that j 

his conduct otherwise constitutes an offence under 
the Lands and Forests Act, it must now be deter-

A mon avis, le legislateur a voulu appliquer 
!'art. 88 a tous les accords conclus par la Couronne 
avec !es lndiens qui seraient autrement des traites 
executoires, qu'iJ y ait OU non cession de terres. 
Aucun des traites conclus au XV Ille siecle dans Jes 
Maritimes ne portait cession de terres. Conclure 
que !'art. 88 ne s'applique qu'a des traites portant 
cession de terres restreindrait serieusement sa 
portee et serait contraire au principe que !es traites 
avec !es Indiens et !es lois relatives aux Indiens 
doivent etre interpretes de fa9on liberale et que les 
ambiguites doivent etre resolues en faveur des 
Indiens. 

Enfin, ii convient de souligner que plusieurs 
decisions ont considere que le Traite de 1752 etait 
un «traite» valide au sens de !'art. 88 de la Loi sur 
/es Indiens (par ex., R. v. Paul, precite, et R. v. 
Atwin and Sacobie, precite). Le traite etait un 
echange de promesses solennelles entre les Mic
macs et le representant du Roi conclu pour faire la 
paix et la garantir. II s'agit d'une obligation execu
toire entre !es lndiens et l'homme blanc et, comme 
telle, elle est visee par le mot «traite» a !'art. 88 de 
la Loi sur /es Indiens. 

IX 

Les droits de chasse prevus au traite protegent-ils 
l'appelant contre une poursuite fondee sur le par. 
150(1) de la Lands and Forests Act? 

Yu ma conclusion que J'appelant exer9ait valide
ment son droit de chasse en vertu du Traite de 
1752 et !'admission de l'appelant que sa conduite 
constitue par ailleurs une infraction a la Lands and 
Forests Act, ii faut maintenant determiner ce qui 
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mined what the result is when a treaty right comes 
into conflict with provincial legislation. This ques
tion is governed by s. 88 of the Indian Act, which, 
it will be recalled, states that "Subject to the terms 

se produit lorsqu'un droit issu d'un traite entre en 
conflit av~c un texte legislatif provincial. Cette 
question est regie par l'art. 88 de la Loi sur !es 
Indiens, qui, on se le rappellera, declare que «Sous 

of any treaty ... all laws of general application .. . a reserve des dispositions de quelque traite ... toutes 
in force in any province are applicable to .. . 
Indians". 

It is now clear that the words "all laws" in s. 88 
refer to provincial legislation and not federal legis
lation. In R. v. George, [1966] S.C.R. 267, Mart
land J. stated the following with respect to s. 88, at 
p. 281: 

b 

This section was not intended to be a declaration of c 
the paramountcy of treaties over federal legislation. The 
reference to treaties was incorporated in a section the 
purpose of which was to make provincial laws applicable 
to Indians, so as to preclude any interference with rights 
under treaties resulting from the impact of provincial d 

legislation. 

(Emphasis added.) 

Under s. 88 of the Indian Act, when the terms of e 
a treaty come into conflict with federal legislation, 
the latter prevails, subject to whatever may be the 
effect of s. 35 of the Constitution Act, 1982. It has 
been held to be within the exclusive power of 
Parliament under s. 91 (24) of the Constitution f 
Act, 1867, to derogate from rights recognized in a 
treaty agreement made with the Indians. See R. v. 
Sikyea (I 964 ), 43 D.L.R. (2d) 150; R. v. George, 
supra; R. v. Cooper, supra; R. v. White and Bob, g 

supra, at p. 618. 

lois d'application generate et en vigueur ... dans 
une province sont applicables aux Jndiens». 

II est maintenant evident que les termes «toutes 
lois)) a !'art. 88 visent les lois provinciales et non les 
lois federates. Voici ce que le juge Martland a 
declare dans l'arret R. v. George, [ 1966] R.C.S. 
267' a la p. 281, en ce qui a trait a ['art. 88: 

[TRADUCTION] Cet article ne vise pas a declarer la 
suprematie des traites sur la legislation federale. Le 
renvoi aux traites a ete inclus dans un article dont l'objet 
est de rendre les lois provinciales applicables aux 
Indiens, de fa9on a empecher tout conflit entre les droits 
reconnus par les traites et l'effet des lois provinciales. 

(C'est moi qui souligne.) 

En vertu de !'art. 88 de la Loi sur /es Indiens, 
lorsque les termes d'un traite entrent en conflit 
avec un texte legislatif federal, ce dernier prevaut, 
sous reserve de l'effet potentiel de !'art. 35 de la 
Loi constitutionne//e de 1982. On a juge que le 
Parlement a le pouvoir exclusif, en vertu du par. 
91(24) de la Loi constitutionne//e de 1867, de 
deroger a certains droits reconnus dans un traite 
conclu avec les lndiens. Voir R. v. Sikyea (1964), 
43 D.L.R. (2d) 150; R. v. George, precite; R. v. 
Cooper, precite; R. v. White and Bob, precite, a la 
p. 618. 

Toutefois, en l'espece nous traitons d'un texte Here, however, we are dealing with provincial 
legislation. The effect of s. 88 of the Indian Act is 
to exempt the Indians from provincial legislation 
which restricts or contravenes the terms of any 
treaty. In Frank v. The Queen, [ 1978] 1 S.C.R. 
95, the Court held, at p. 99: 

h legislatif provincial. L'article 88 de la Loi sur Jes 
Indiens a pour effet de soustraire les Indiens a 
!'application de lois provinciales qui limitent Jes 
termes d'un traite OU qui contreviennent a ceux-ci. 
Dans l'arret Frank c. La Reine, [ 1978] I R.C.S. 
95, la Cour a statue a la p. 99: 

The effect of this section is to make applicable to 
Indians, except as stated, all laws of general application 
from time to time in force in any province, including 
provincial game laws, but subject to the terms of any 
treaty and subject also to any other Act of the Parlia
ment of Canada. 

Cet article a pour effet de rendre applicables aux 
Indiens, sauf les exceptions prevues, toutes les lois d'ap
plication generale en vigueur a !'occasion dans une 

j province, y compris Jes lois provinciales sur la protection 
de la faune, sous reserve toutefois des dispositions des 
traites ou 'de toute autre Joi du Parlement du Canada 
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Similarly, in Kruger v. The Queen, [1978] 
S.C.R. 104, the Court held, at pp. 111-12: 

However abundant the right of Indians to hunt and to 
fish, there can be no doubt that such right is subject to 
regulation and curtailment by the appropriate legislative 
authority. Section 88 of the Indian Act appears to be 
plain in purpose and effect. In the absence of treaty 
protection or statutory protection Indians are brought 
within provincial regulatory legislation. 

and at pp. 114-15 the Court held in reference to 
Indian treaties ands. 88: 

The terms of the treaty are paramount; in the absence of 
a treaty provincial laws of general application apply. 

Therefore, the question here is whether s. 
150(1) of the Lands and Forests Act, a provincial 
enactment of general application in Nova Scotia, 
restricts or contravenes the right to hunt in article 
4 of the Treaty of 17 52. If so, the treaty right to 
hunt prevails and the appellant is exempt from the 
operation of the provincial game legislation at 
issue. 

Section 150(1) states that no person shall take, 
carry or possess a rifle or shotgun cartridges 
loaded with ball or with shot larger than AAA in 
certain areas of the province except as provided in 
the section. The exceptions are set out in s. 150(2) 
to s. 150(4) which read: 

150 . ... 

(2) Any person may hunt with a shotgun [shot-gun] 
using cartridges loaded with ball or with one rifle during 
the big game season for which he holds a valid big game 
license [sic]. 

(3) Any person may carry or transport shotgun [shot
gun] cartridges loaded with ball or rifles that are dis
mantled or rendered inoperable in or upon any forest, 
wood or road which is in the usual way of travel to or 
from a hunting camp which that person is to occupy, 
two days before the opening and two days after the 
closing of the open season for any big game. 

(3A) The Minister or a person authorized by him may 
issue a permit to a person authorizing him to take, carry 
or have in his possession any rifle during the period in 
which a rifle is prohibited for the purpose and in accord
ance with the conditions stated in the permit. · 

De meme, dans l'arret Kruger c. La Reine, 
[1978] I R.C.S. 104, la Cour a statue aux pp. 111 
et 112: 

Peu importe l'ampleur du droit des lndiens de chasser 
a et de pecher, il ne fa it aucun doute qu 'ii peut et re 

reglemente et restreint par l'organe legislatif competent. 
Le but et l'effet de !'art. 88 de la Loi sur !es lndiens sont 
clairs. S'ils ne sont pas proteges par un traite ou par une 
loi, les Indiens sont assujettis a la legislation et a la 

b reglementation provinciales. 

et aux pp. 114 et 115 la Cour a conclu relative
ment au traite avec Jes Indiens et a !'art. 88: 
Les termes du traite prevalent; en !'absence d'un traite, 

c les lois provinciales d'application generale s'appliquent. 

Par consequent, la question qui se pose en l'es
pece est de savoir si le par. 150(1) de la Lands and 
Forests Act, une loi provinciale d'application gene-

d rale en Nouvelle-Ecosse, limite le droit de chasse 
prevu a !'article 4 du Traite de 1752 OU contrevient 
a ce droit. Dans !'affirmative, le droit de chasse 
issu du traite prevaut et l'appelant est soustrait de 
!'application de ce texte legislatif provincial sur la 

e faune. 

Le paragraphe 150( 1) prevoit que nul ne doit 
prendre, transporter ou posseder une carabine ou 
des cartouches de fusil chargees d'une balle ou de 

f plombs d'un calibre superieur au calibre AAA 
dans certaines regions de la province, sous reserve 
de ce qui est prevu a !'article. Les exceptions sont 
etablies aux par. 150(2) a 150( 4) que voici: 

g 

h 

[TRADUCTJON] 150 . ... 

(2) Toute personne peut chasser avec un fusil qui 
utilise des cartouches chargees d'une balle ou avec une 
carabine pendant la saison de chasse au gros gibier s'il 
est titulaire d'un permis de chasse valide au gros gibier. 

(3) Toute personne peut transporter des car.touches de 
fusil chargees de balle ou des carabines qui sont demon~ 
tees ou ren.dues inutilisables dans une foret, un bois ou 
sur une route qui est la voie d'acces habituelle a un 
camp de chasse que cette personne doit occuper deux 
jours avant l'ouverture et deux jours apres la fermeture 
de la saison de chasse au gros gibier. 

(3A) Le Ministre ou une personne qu'il autorise peut 
delivrer un permis a une personne Jui permettant de 

j prendre, transporter ou avoir en sa possession une cara
bine au cours de la periode d'interdiction pour les fins 
indiquees sur le permis et en conformite avec celles-ci. 
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( 4) Any person may take, carry or have in his posses
sion in any forest, wood or other resort of rabbits, any 
rifle of a .22 calibre or less that is equipped with a rim 
fire mechanism between the sixteenth day of November 
and the fifteenth day of February following both dates a 
inclusive. 

(4) Toute personne peut prendre, transporter ou avoir 
en sa posse~sion dans une fon~t, un bois ou une garenne, 
une carabine de calibre .22 ou inferieur qui est munie 
d'un mecanisme a percussion annulaire du 16 novembre 
au 15 fevrier suivant. 

As mentioned, the appellant admitted at trial that 
he had no licence or other authority permitting 
him to be in possession of the rifle and shotgun b 

cartridges under the Lands and Forests Act. 

Comme je l'ai mentionne, l'appelant a admis au 
proces qu'il n'avait aucun permis ou autre autori
sation lui permettant d'etre en possession de la 
carabine et des cartouches en vertu de la Lands 
and Forests Act. 

Section 150( 1) of the Lands and Forests Act has 
been held to be aimed "at the prevention of hunt
ing big game by a person without a license [sic] 
and out of season" (R. v. Isaac, supra, at p. 491). 
Part III of the Lands and Forests Act, which 
includes s. 150(1 ), has also been held to be "valid 
provincial legislation ... designed basically for the 
protection of game within the Province ... 
[coming] withins. 92(13) and (16) of the British 
North America Act, ... " (R. v. Paul and Copage 
(1977), 24 N.S.R. (2d) 313 (N.S.C.A.), at 
p. 320). After examining this provincial Act, it is 
clear that the intent of the Nova Scotia legislature, 
in enacting s. 150(1), was to promote the preserva
tion of wildlife in the province by restricting hunt
ing to certain seasons of the year and by requiring 
permits. 

In my opinion, s. 150 of the Lands and Forests 
Act of Nova Scotia restricts the appellant's right 
to hunt under the Treaty. The section clearly 
places seasonal limitations and licensing require
ments, for the purposes of wildlife conservation, on 
the right to possess a rifle and ammunition for the 
purposes of hunting. The restrictions imposed in 
this case conflict, therefore, with the appellant's 
right to possess a firearm and ammunition in order 
to exercise his free liberty to hunt over the lands 
covered by the Treaty. As noted, it is clear that 
under s. 88 of the Indian Act provincial legislation 
cannot restrict native treaty rights. If conflict 
arises, the terms of the treaty prevail. Therefore, 
by virtue of s. 88 of the Indian Act, the clear terms 
of article 4 of the Treaty must prevail over s. 

On a juge que le par. 150( 1) de la Lands and 
c Forests Act visait [TRADUCTION] «a la prevention 

de la chasse au gros gibier par une personne sans 
permis et hors saison)) (R. V. Isaac, precite, a la p. 
491 ). On a egalement juge que la Partie III de la 
Lands and Forests Act, qui comprend le par. 

d 150(1), est une [TRADUCTION] «loi provinciale 
valide ... con\:ue fondamentalement pour la pro
tection de la faune dans la province ... relevant 
des par. 92(13) et (16) de l'Acte de l'Amerique du 
Nord britannique ... » (R. v. Paul and Copage 

e (1977), 24 N.S.R. (2d) 313 (C.A.N.-E.), a la p. 
320). II ressort de !'examen de cette loi provinciale 
qu'en adoptant le par. 150(1 ), I' Assemblee legisla
tive de la Nouvelle-Ecosse voulait promouvoir la 

f conservation de la faune dans la province en limi
tant la chasse a certaines saisons de l'annee et en 
exigeant des permis. 

g 

A mon avis, !'art. 150 de la Lands and Forests 
Act de la Nouvelle-Ecosse limite le droit de chasse 
de l'appelant qui decoule du traite. L'article 
impose clairement, aux fins de la conservation de 
la faune, des restrictions saisonnieres et des exi
gences en matiere de permis sur le droit de posse-

h der une carabine et des munitions pour chasser. 
Par consequent, !es restrictions imposees en l'es
pece entrent en conflit avec le droit de l'appelant 
de posseder une arme a feu et des munitions afin 
d'exercer sa liberte de chasser sur Jes terres visees 
par le traite. Comme ii a ete mentionne, ii est 
evident qu'en vertu de !'art. 88 de la Loi sur /es 
Indiens, un texte legislatif provincial ne peut limi
ter les droits autochtones issus d'un traite. S'il 

j survient un conflit, Jes termes du traite prevalent. 
Par consequent, en vertu de l'art. 88 de la Loi sur 
/es Indiens, !es termes clairs de !'article 4 du traite 
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150( 1) of the provincial Lands and Forests Act. 

Several cases have particular relevance. These 
also deal with charges similar to those in the 
present case where Indians were accused of unlaw
ful possession of certain objects without the permit 
required under provincial legislation. In each case, 
the accused Indians raised their treaty rights in 
defence and it was held that they should be acquit
ted because they were not bound by the terms of 
the provincial statutes: see R. v. White and Bob, 
supra; R. v. Paul, supra; R. v. Atwin and Sacobie, 
supra; R. v. Paul and Polchies, supra; R. v. 
Batisse (1978), 19 0.R. (2d) 145 (Dist. Ct.); R. v. 
Taylor and Williams (1982), 34 O.R. (2d) 360 
(Ont. C.A.); R. v. Moses (1969), 13 D.L.R. (3d) 
50 (Ont. Dist. Ct.); R. v. Penasse and McLeod 
(1971), 8 C.C.C. (2d) 569 (Ont. Prov. Ct.); 
Cheeco v. The Queen, [1981) 3 C.N.L.R. 45 (Ont. 
Dist. Ct.) 

I conclude that the appellant has a valid treaty 
right to hunt under the Treaty of 1752 which, by 
virtue of s. 88 of the Indian Act, cannot be restrict

a 

doivent prevaloir sur le par. 150( 1) de la Lands 
and Forests Act provinciale. 

Plusieurs decisions sont particulierement perti
nentes. On y retrouve des accusations semblables a 
celles en l'espece; des Indiens y etaient accuses de 
possession illegale de certains objets sans le permis 
exige en vertu de lois provinciales. Dans chaque 
cas, !es Indiens accuses ont souleve en defense 

h leurs droits issus de traites et on a juge qu'ils 
devaient etre acquittes parce qu'ils n'etaient pas 
lies par !es conditions des lois provinciales: voir R. 
v. White and Bob, precite; R. v. Paul, precite; R. v. 
Atwin and Sacobie, precite; R. v. Paul and Pol-

e chies, precite; R. v. Batisse (1978), 19 O.R. (2d) 
145 (C. Dist.); R. v. Taylor and Williams (1982), 
34 O.R. (2d) 360 (C.A. Ont.); R. v. Moses ( 1969), 
13 D.L.R. (3d) 50 (C. Dist. Ont.); R. v. Penasse 

d and McLeod (1971 ), 8 C.C.C. (2d) 569 (C. Prov. 
Ont.); Cheeco v. The Queen, [1981] 3 C.N.L.R. 
45 (C. Dist. Ont.) 

Je conclus que l'appelant a un droit de chasser 
valide issu du Traite de 1752 qui, en vertu de !'art. 

e 88 de la Loi sur /es Jndiens, ne peut etre limite par 
un texte legislatif provincial. II en decoule done 
que la possession par l'appelant d'une carabine et 
de munitions placees en securite, possession liee a 
son droit de chasse issu d'un traite, ne peut etre 
limitee par le par. 150(1) de la Lands and Forests 

ed by provincial legislation. It follows, therefore, 
that the appellant's possession of a rifle and 
ammunition in a safe manner, referable to his 
treaty right to hunt, cannot be restricted by f 
s. 150(1) of the Lands and Forests Act. 

I would accordingly quash the convictions and 
enter verdicts of acquittal on both charges. 

x 

Act. 

Par consequent, je suis d'avis d'annuler les 
declarations de culpabilite et d'enregistrer des ver

g diets d'acquittement a l'egard des deux accusa
tions. 

x 
Constitutional Question: Section 35 of the Consti- h Question constitutionnelle: L'article 35 de la Loi 
tution Act, 1982 constitutionnelle de 1982 

By order of Chief Justice Bora Laskin, dated 
May 12, 1983, the following constitutional ques
tion, repeated for convenience, was framed for 
consideration by this Court: 

Are the hunting rights referred to in a document entitled 
"Treaty or Articles of Peace and Friendship Renewed" 
and executed November 22, 1752, existing treaty rights j 
recognized and affirmed by s. 35(1) of the Constitution 
Act, 1982? 

En vertu d'une ordonnance du juge en chef Bora 
Laskin, en date du 12 mai 1983, la question consti
tutionnelle suivante, que je repete par souci de 
commodite, a ete formulee afin d'etre examinee 
par cette Cour: 
Les droits de chasse vises dans le document intitule 
«Traite ou Articles de la Paix et de L'Amitie Renouvel
lee» qu-i a ete signe le 22 novembre 1752, sont-ils des 
droits existants issus de traites reconnus et confirmes par 
le par. 35(1) de la Loi constitutionnelle de 1982? 



19
85

 C
an

LI
I 1

1 
(S

C
C

)

[ 1985] 2 R.C.S. SIMON c. LA REINE Le Juge en Chef 415 

Section 35{1) of the Constitution Act, 1982 reads: 

35. (1) The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized and 
affirmed. 

An affirmative answer to the constitutional 
question was sought by the Attorney General of 
Canada and the Union of New Brunswick Indians, 
Inc. who were granted leave to intervene in the 
appeal. A negative answer to the constitutional 
question was sought by the Attorneys General of 
New Brunswick and Ontario who were also grant
ed leave to intervene. The intervener, the Native 
Council of Nova Scotia, took the position that this 
appeal did not require a substantive interpretation 
or application of s. 35(1) because s. 88 of the 
Indian Act provided protection to the appellant 
without the necessity ofrelying on s. 35(1 ). 

In my view, s. 88 of the Indian Act covers the 
present situation and provides the necessary pro
tection to the appellant, Simon. As a result, it is 
not necessary for the determination of this appeal 
to consider s. 35{1) of the Constitution Act, 1982. 

Accordingly, the constitutional question will not 
be answered. 

Conclusions 

To summarize: 

Le paragraphe 35(1) de la Loi constitutionnel/e de 
1982 pi;evoit: 

35.(1) Les droits existants-ancestraux ou issus de 
traites--<les peuples autochtones du Canada sont recon

a nus et confirmes. 

Le procureur general du Canada et !'Union of 
New Brunswick Indians, Inc., qui ont obtenu l'au
torisation d'intervenir dans le pourvoi, ont 

b demande que l'on reponde par !'affirmative. Les 
procureurs generaux du Nouveau-Brunswick et de 
!'Ontario, qui ont egalement obtenu l'autorisation 
d'intervenir, ont demande que l'on reponde par la 
negative. L'intervenant, le Native Council of Nova 

c Scotia, a adopte la position selon laquelle le pre
sent pourvoi n'exige ni une interpretation au fond 
ni !'application du par. 35(1) parce que l'art. 88 de 
la Loi sur /es Jndiens accorde une protection a 
l'appelant sans qu'il soit necessaire qu'on ait 

d recours au par. 35(1). 

A mon avis, I'art. 88 de la Loi sur /es Indiens 
regit la presente situation et accorde la protection 
necessaire a l'appelant, Simon. II n'est done pas 

e necessaire pour trancher le present pourvoi d'exa
miner le par. 35(1) de la Loi constitutionnelle de 
1982. 

En consequence, la question constitutionnelle ne 
f recevra pas de reponse. 

Conclusions 

Pour resumer: 

1. The Treaty of 1752 was validly created by g 

competent parties. 
1. Le Traite de 1752 a ete validement cree par 

des parties competentes. 
2. The Treaty contains a right to hunt which 

covers the activities engaged in by the 
appellant. 

3. The Treaty was not terminated by subsequent 
hostilities in 1753. Nor has it been demon
strated that the right to hunt protected by the 
Treaty has been extinguished. 

4. The appellant is a Micmac Indian covered by 
the Treaty. 

5. The Treaty of 1752 is a "treaty" within the 
meaning of s. 88 of the Indian Act. 

h 

6. By virtue of s. 88 of the Indian Act, the j 

appellant is exempt from prosecution under 
s. 150( 1) of the Lands and Forests Act. 

2. Le traite contient un droit de chasse qui vise 
Jes activites auxquelles s'est livre l'appelant. 

3. Le traite n 'a pas pris fin a cause des hos ti lites 
subsequentes de 1753. L'extinction du droit 
de chasser protege par le traite n'a pas non 
plus ete etablie. 

4. L'appelant est un Indien micmac vise par le 
traite. 

5. Le Traite de 1752 est un <rtraite» au sens de 
l'art. 88 de la Loi sur /es Indiens. 

6. En vertu de l'art. 88 de la Loi sur /es Indiens, 
l'appelant ne peut faire l'objet de poursuites 
fondees sur le par. 150( 1) de la Lands and 
Forests Act. 
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7. In light of these conclusions, it is not neces
sary to answer the constitutional question 
raised in this appeal. 

7. Compte tenu de ces conclusions, ii n'est pas 
necessaire de repondre a la question constitu
tionnelle soulevee dans le present pourvoi. 

I would, therefore, allow the appeal, quash the 
a 

convictions of the appellant and enter verdicts of 
Par consequent, je suis d'avis d'accueillir le 

pourvoi, d'annuler Jes declarations de culpabilite 
de l'appelant et d'enregistrer des verdicts d'acquit
tement a l'egard des deux accusations. 

acquittal on both charges. 

Appeal allowed. 

Solicitors for the appellant: Aronson and 
MacDonald, Halifax. 

Solicitor for the respondent: Robert E. Lutes, 
Halifax. 

Solicitor for the intervener the Union of New 
Brunswick Indians, Inc.: Graydon Nicholas, 
Fredericton. 

b 
Pourvoi accueilli. 

Procureurs de l'appelant: Aronson et MacDo
nald, Halifax. 

Procureur 
c Halifax. 

de l'intimee: Robert E. Lutes, 

Procureur de l'intervenant /'Union of New 
Brunswick Indians, Inc.: Graydon Nicholas, 
Fredericton. 

Solicitors for the intervener the Native Council d Procureurs de l'intervenant le Native Council of 
of Nova Scotia: Burchell, MacAdam, Hayman & Nova Scotia: Burchell, MacAdam, Hayman & 
Merrick, Halifax. Merrick, Halifax. 

Solicitor for the intervener the Attorney Gener
al of Canada: Roger Tasse, Ottawa. 

Solicitor for the intervener the Attorney Gener
al for Ontario: Archie Campbell, Toronto. 

Procureur de l'intervenant le procureur general 
e du Canada: Roger Tasse, Ottawa.· 

Procureur de l'intervenant le procureur general 
de !'Ontario: Archie Campbell, Toronto. 

Solicitor for the intervener the Attorney Gener- Procureur de l'intervenant le procureur general 
al for New Brunswick: J. T. Keith McCormick, f du Nouveau-Brunswick: J. T. Keith McCormick, 
Fredericton. Fredericton. 
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Norm Ringstad, in his capacity as the  
Project Assessment Director
of the Tulsequah Chief Mine Project,  
Sheila Wynn, in her 
capacity as the Executive Director, 
Environmental Assessment
Office, the Minister of Environment,  
Lands and Parks, and 
the Minister of Energy and Mines and 
Minister Responsible
for Northern Development Appellants

v.

Taku River Tlingit First Nation and  
Melvin Jack, on behalf of 
himself and all other members of the  
Taku River Tlingit First 
Nation, Redfern Resources Ltd., and  
Redcorp Ventures Ltd. 
formerly known as Redfern Resources 
Ltd. Respondents

and

Attorney General of Canada,  
Attorney General of Quebec, 
Attorney General of Alberta,  
Business Council of British Columbia, 
British Columbia and Yukon  
Chamber of Mines, British Columbia 
Chamber of Commerce, British  
Columbia Wildlife Federation, 
Council of Forest Industries, Mining 
Association of British Columbia, 
Aggregate Producers Association of  
British Columbia, 
Doig River First Nation,  
First Nations Summit, and  
Union of British Columbia Indian 
Chiefs Interveners

Indexed as: Taku River Tlingit First Nation v. 
British Columbia (Project Assessment  
Director)

Norm Ringstad, en sa qualité de  
directeur d’évaluation de projet pour le  
Projet de la mine Tulsequah Chief,  
Sheila Wynn, en sa qualité de directrice  
administrative, Bureau des évaluations  
environnementales, le ministre de  
l’Environnement, des Terres et des  
Parcs, et le ministre de l’Énergie et  
des Mines et ministre responsable du 
Développement du Nord Appelants

c.

Première nation Tlingit de Taku River  
et Melvin Jack, en son
propre nom et au nom de tous les  
autres membres de la Première 
nation Tlingit de Taku River,  
Redfern Resources Ltd., et Redcorp 
Ventures Ltd. auparavant connue sous  
le nom de Redfern Resources Ltd. Intimés

et

Procureur général du Canada,  
procureur général du Québec,
procureur général de l’Alberta,  
Business Council of British Columbia, 
British Columbia and Yukon  
Chamber of Mines, British Columbia 
Chamber of Commerce, British  
Columbia Wildlife Federation, 
Council of Forest Industries, Mining 
Association of British Columbia, 
Aggregate Producers Association of  
British Columbia, 
Première nation de Doig River,  
Sommet des Premières nations et 
Union of British Columbia Indian 
Chiefs Intervenants

Répertorié : Première nation Tlingit de  
Taku River c. Colombie-Britannique  
(Directeur d’évaluation de projet)
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Neutral citation: 2004 SCC 74.

File No.: 29146.

2004: March 24; 2004: November 18.

Present: McLachlin C.J. and Major, Bastarache, Binnie, 
LeBel, Deschamps and Fish JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA 

 Crown — Honour of Crown — Duty to consult and 
accommodate Aboriginal peoples — Whether Crown 
has duty to consult and accommodate Aboriginal peo-
ples prior to making decisions that might adversely 
affect their as yet unproven Aboriginal rights and title 
claims — If so, whether consultation and accommo-
dation engaged in by Province prior to issuing project 
approval certificate was adequate to satisfy honour of 
Crown. 

 Since 1994, a mining company has sought permission 
from the British Columbia government to re-open an old 
mine. The Taku River Tlingit First Nation (“TRTFN”), 
which participated in the environmental assessment pro-
cess engaged in by the Province under the Environmental 
Assessment Act, objected to the company’s plan to build 
a road through a portion of the TRTFN’s traditional ter-
ritory. The Province granted the project approval certifi-
cate in 1998. The TRTFN brought a petition to quash 
the decision on grounds based on administrative law and 
on its Aboriginal rights and title. The chambers judge 
concluded that the decision makers had not been suffi-
ciently careful during the final months of the assessment 
process to ensure that they had effectively addressed the 
substance of the TRTFN’s concerns. She set aside the 
decision and directed a reconsideration. The majority of 
the Court of Appeal upheld the decision, finding that the 
Province had failed to meet its duty to consult with and 
accommodate the TRTFN. 

 Held: The appeal should be allowed.

 The Crown’s duty to consult and accommodate 
Aboriginal peoples, even prior to proof of asserted 
Aboriginal rights and title, is grounded in the principle of 
the honour of the Crown, which derives from the Crown’s 
assertion of sovereignty in the face of prior Aboriginal 
occupation. The Crown’s honour cannot be interpreted 

Référence neutre : 2004 CSC 74.

No du greffe : 29146.

2004 : 24 mars; 2004 : 18 novembre.

Présents : La juge en chef McLachlin et les juges Major, 
Bastarache, Binnie, LeBel, Deschamps et Fish.

EN APPEL DE LA COUR D’APPEL DE LA  
COLOMBIE-BRITANNIQUE 

 Couronne — Honneur de la Couronne — Obliga-
tion de consulter les peuples autochtones et de trouver 
des accommodements à leurs préoccupations — La 
Couronne a-t-elle l’obligation de consulter les peu-
ples autochtones et de trouver des accommodements 
à leurs préoccupations avant de prendre une décision 
susceptible d’avoir un effet préjudiciable sur des reven-
dications de droits et titres ancestraux non encore prou-
vées? — Dans l’affirmative, les mesures de consultation 
et d’accommodement adoptées par la province avant de 
délivrer le certificat d’approbation de projet étaient-elles 
suffisantes pour préserver l’honneur de la Couronne?

 Depuis 1994, une entreprise d’exploitation minière 
demande au gouvernement de la Colombie-Britannique 
l’autorisation de rouvrir une vieille mine. La Première 
nation Tlingit de Taku River (« PNTTR »), qui a par-
ticipé à l’évaluation environnementale effectuée par la 
province conformément à l’Environmental Assessment 
Act, s’est opposée au projet de l’entreprise de construire 
une route sur une partie de son territoire traditionnel. La 
province a octroyé le certificat d’approbation de projet en 
1998. Invoquant des moyens fondés sur le droit adminis-
tratif et sur son titre et ses droits ancestraux, la PNTTR 
a présenté une demande visant à faire annuler la déci-
sion. La juge en son cabinet a conclu que les décideurs 
n’avaient fait preuve de suffisamment de prudence durant 
les derniers mois de l’évaluation afin de s’assurer qu’ils 
avaient bien répondu à l’essentiel des préoccupations 
de la PNTTR. Elle a annulé la décision et a ordonné le 
réexamen de la demande. La majorité de la Cour d’appel a 
confirmé la décision, concluant que la province ne s’était 
pas acquittée de son obligation de consulter la PNTTR et 
de trouver des accommodements aux préoccupations de 
cette dernière.

 Arrêt : Le pourvoi est accueilli.

 L’obligation de la Couronne de consulter les peuples 
autochtones et, s’il y a lieu, de trouver des accommode-
ments à leurs préoccupations, même avant que l’existence 
des droits et titre ancestraux revendiqués n’ait été éta-
blie, repose sur le principe de l’honneur de la Couronne, 
qui découle de l’affirmation de la souveraineté de la 
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narrowly or technically, but must be given full effect in 
order to promote the process of reconciliation mandated 
by s. 35(1) of the Constitution Act, 1982. The duty to 
consult varies with the circumstances. It arises when a 
Crown actor has knowledge, real or constructive, of the 
potential existence of the Aboriginal right or title and 
contemplates conduct that might adversely affect it. This 
in turn may lead to a duty to accommodate Aboriginal 
concerns. Responsiveness is a key requirement of both 
consultation and accommodation. The scope of the duty 
to consult is proportionate to a preliminary assessment 
of the strength of the case supporting the existence of 
the right or title, and to the seriousness of the potentially 
adverse effect upon the right or title claimed.

 The Crown’s obligation to consult the TRTFN was 
engaged in this case. The Province was aware of the 
TRTFN’s title and rights claims and knew that the deci-
sion to reopen the mine had the potential to adversely 
affect the substance of the TRTFN’s claims. The 
TRTFN’s claim is relatively strong, supported by a prima 
facie case, as attested to by its inclusion in the Province’s 
treaty negotiation process. While the proposed road 
is to occupy only a small portion of the territory over 
which the TRTFN asserts title, the potential for negative 
derivative impacts on the TRTFN’s claims is high. On 
the spectrum of consultation required by the honour of 
the Crown, the TRTFN was entitled to more than mini-
mum consultation under the circumstances, and to a level 
of responsiveness to its concerns that can be character-
ized as accommodation. It is impossible, however, to pro-
vide a prospective checklist of the level of consultation 
required.

 In this case, the process engaged in by the Province 
under the Environmental Assessment Act fulfilled the 
requirements of its duty to consult and accommodate. 
The TRTFN was part of the Project Committee, par-
ticipating fully in the environmental review process. 
Its views were put before the decision makers, and the 
final project approval contained measures designed to 
address both its immediate and its long-term concerns. 
The Province was not under a duty to reach agreement 
with the TRTFN, and its failure to do so did not breach 
the obligations of good faith that it owed the TRTFN. 
Finally, it is expected that, throughout the permit-
ting, approval and licensing process, as well as in the  

Couronne face à l’occupation antérieure des terres par 
les peuples autochtones. Le principe de l’honneur de la 
Couronne ne peut recevoir une interprétation étroite ou 
formaliste. Au contraire, il convient de lui donner plein 
effet afin de promouvoir le processus de conciliation 
prescrit par le par. 35(1) de la Loi constitutionnelle de 
1982. L’obligation de consulter varie selon les circons-
tances. Elle naît lorsqu’un représentant de la Couronne a 
connaissance, concrètement ou par imputation, de l’exis-
tence potentielle d’un droit ou titre ancestral et envisage 
des mesures susceptibles d’avoir un effet préjudiciable 
sur ce droit ou ce titre. Cette obligation peut, à son tour, 
donner lieu à l’obligation de trouver des accommode-
ments aux préoccupations des Autochtones. La volonté 
de répondre aux préoccupations est un élément clé tant 
à l’étape de la consultation qu’à celle de l’accommode-
ment. L’étendue de l’obligation de consultation dépend 
de l’évaluation préliminaire de la solidité de la preuve 
étayant l’existence du droit ou du titre revendiqué, et de 
la gravité des effets préjudiciables potentiels sur le droit 
ou titre.

 En l’espèce, la Couronne avait l’obligation de consul-
ter la PNTTR. La province était au courant des revendi-
cations de titre et de droits de la PNTTR et elle savait que 
la décision de rouvrir la mine pouvait avoir un effet pré-
judiciable sur le fond de ses revendications. Les reven-
dications de la PNTTR sont relativement solides et à 
première vue fondées, comme le démontre le fait qu’elles 
ont été acceptées en vue de la négociation d’un traité. La 
route proposée n’occupe qu’une petite partie du territoire 
sur lequel la PNTTR revendique un titre; toutefois, le 
risque de conséquences négatives sur les revendications 
est élevé. En ce qui concerne le niveau de consultation 
que requiert le principe de l’honneur de la Couronne, la 
PNTTR avait droit à davantage que le minimum pres-
crit dans les circonstances et elle avait le droit de s’atten-
dre à une volonté de répondre à ses préoccupations qui 
puisse être qualifiée d’accommodement. Il est cependant 
impossible de déterminer à l’avance le niveau de consul-
tation requis.

 En l’espèce, la province s’est acquittée de son obliga-
tion de consultation et d’accommodement en engageant 
le processus prévu à l’Environmental Assessment Act. La 
PNTTR faisait partie du comité d’examen du projet et 
elle a participé à part entière à l’examen environnemen-
tal. Ses vues ont été exposées aux décideurs et le certi-
ficat d’approbation du projet final contenait des mesures 
visant à répondre à ses préoccupations, à court comme 
à long terme. La province n’avait pas l’obligation de se 
mettre d’accord avec la PNTTR et le fait qu’elle n’y soit 
pas parvenue ne constitue pas un manquement à son obli-
gation d’agir de bonne foi avec la PNTTR. Enfin, on s’at-
tend à ce que, à chacune des étapes (permis, licences et 
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development of a land use strategy, the Crown will con-
tinue to fulfill its honourable duty to consult and, if 
appropriate, accommodate the TRTFN.
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 Kurt J. W. Sandstrom and Stan Rutwind, for the 
intervener the Attorney General of Alberta.

 Charles F. Willms and Kevin G. O’Callaghan, 
for the interveners Business Council of British 
Columbia, British Columbia and Yukon Chamber 
of Mines, British Columbia Chamber of Commerce, 
British Columbia Wildlife Federation, Council of 
Forest Industries, Mining Association of British 
Columbia and Aggregate Producers Association of 
British Columbia.

 Jeffrey R. W. Rath and Allisun Rana, for the inter-
vener Doig River First Nation.

 Hugh M. G. Braker, Q.C., and Anja Brown, for 
the intervener First Nations Summit.

 Robert J. M. Janes and Dominique Nouvet, for 
the intervener Union of British Columbia Indian 
Chiefs.

 The judgment of the Court was delivered by

The Chief Justice — 

I. Introduction

 This case raises the issue of the limits of the 
Crown’s duty to consult with and accommodate 
Aboriginal peoples when making decisions that 
may adversely affect as yet unproven Aboriginal 
rights and title claims. The Taku River Tlingit 
First Nation (“TRTFN”) participated in a three- 
and-a-half-year environmental assessment process 
related to the efforts of Redfern Resources Ltd. 
(“Redfern”) to reopen an old mine. Ultimately, the 
TRTFN found itself disappointed in the process 
and in the result. 

 I conclude that the Province was required to con-
sult meaningfully with the TRTFN in the decision- 
making process surrounding Redfern’s project 
approval application. The TRTFN’s role in the envi-
ronmental assessment was, however, sufficient to 
uphold the Province’s honour and meet the require-

 Kurt J. W. Sandstrom et Stan Rutwind, pour l’in-
tervenant le procureur général de l’Alberta.

 Charles F. Willms et Kevin G. O’Callaghan, 
pour les intervenants Business Council of British 
Columbia, British Columbia and Yukon Chamber 
of Mines, British Columbia Chamber of Commerce, 
British Columbia Wildlife Federation, Council of 
Forest Industries, Mining Association of British 
Columbia et Aggregate Producers Association of 
British Columbia.

 Jeffrey R. W. Rath et Allisun Rana, pour l’inter-
venante la Première nation de Doig River.

 Hugh M. G. Braker, c.r., et Anja Brown, pour l’in-
tervenant le Sommet des Premières nations.

 Robert J. M. Janes et Dominique Nouvet, pour 
l’intervenante Union of British Columbia Indian 
Chiefs.

 Version française du jugement de la Cour rendu 
par

La Juge en chef — 

I. Introduction

 Le présent pourvoi soulève la question des limi-
tes de l’obligation de la Couronne de consulter les 
peuples autochtones et de trouver des accommo-
dements à leurs préoccupations avant de prendre 
des décisions susceptibles d’avoir un effet préjudi-
ciable sur des revendications de droits et de titres 
ancestraux dont le bien-fondé n’a pas encore été 
établi. La Première nation Tlingit de Taku River 
(« PNTTR ») a participé à une évaluation envi-
ronnementale de trois ans et demi menée par suite 
des démarches entreprises par Redfern Resources 
Ltd. (« Redfern ») pour rouvrir une vieille mine. 
Finalement, ni l’évaluation ni son résultat n’ont su 
satisfaire la PNTTR.

 Je conclus que, dans le processus décision-
nel relatif à la demande d’approbation de projet de 
Redfern, la province avait l’obligation de consulter 
véritablement la PNTTR. Cependant, cette dernière 
a joué dans l’évaluation environnementale un rôle 
suffisant pour qu’il soit possible de conclure que la 
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ments of its duty. Where consultation is meaning-
ful, there is no ultimate duty to reach agreement. 
Rather, accommodation requires that Aboriginal 
concerns be balanced reasonably with the potential 
impact of the particular decision on those concerns 
and with competing societal concerns. Compromise 
is inherent to the reconciliation process. In this 
case, the Province accommodated TRTFN con-
cerns by adapting the environmental assessment 
process and the requirements made of Redfern in 
order to gain project approval. I find, therefore, that 
the Province met the requirements of its duty toward 
the TRTFN.

II. Facts and Decisions Below

 The Tulsequah Chief Mine, operated in the 
1950s by Cominco Ltd., lies in a remote and pris-
tine area of northwestern British Columbia, at the 
confluence of the Taku and Tulsequah Rivers. Since 
1994, Redfern has sought permission from the 
British Columbia government to reopen the mine, 
first under the Mine Development Assessment Act, 
S.B.C. 1990, c. 55, and then, following its enact-
ment in 1995, under the Environmental Assessment 
Act, R.S.B.C. 1996, c. 119. During the environ-
mental assessment process, access to the mine 
emerged as a point of contention. The members of 
the TRTFN, who participated in the assessment as 
Project Committee members, objected to Redfern’s 
plan to build a 160-km road from the mine to the 
town of Atlin through a portion of their traditional 
territory. However, after a lengthy process, project 
approval was granted on March 19, 1998 by the 
Minister of Environment, Lands and Parks and the 
Minister of Energy and Mines (“Ministers”). 

 The Redfern proposal was assessed in accordance 
with British Columbia’s Environmental Assessment 
Act. The environmental assessment process is  

province s’est comportée honorablement et qu’elle 
s’est acquittée de son obligation. Lorsqu’une vérita-
ble consultation a eu lieu, il n’est pas essentiel que 
les parties parviennent à une entente. L’obligation 
d’accommodement exige plutôt que les préoccupa-
tions des Autochtones soient raisonnablement mises 
en balance avec l’incidence potentielle de la déci-
sion sur ces préoccupations et avec les intérêts socié-
taux opposés. L’idée de compromis fait partie inté-
grante du processus de conciliation. En l’espèce, la 
province a pris des mesures d’accommodement à 
l’égard des préoccupations de la PNTTR en adap-
tant la procédure d’évaluation environnementale 
et les conditions imposées à Redfern pour que son 
projet soit approuvé. Par conséquent, j’estime que la 
province s’est acquittée de son obligation envers la 
PNTTR.

II. Faits et décisions des juridictions inférieures

 La mine Tulsequah Chief, qui était exploitée 
dans les années 50 par Cominco Ltd., se trouve 
dans une région vierge et éloignée du nord-ouest 
de la Colombie-Britannique, au confluent des 
rivières Taku et Tulsequah. Depuis 1994, Redfern 
demande au gouvernement de la Colombie-
Britannique l’autorisation de rouvrir la mine. Elle 
a présenté sa demande d’abord en vertu de la Mine 
Development Assessment Act, S.B.C. 1990, ch. 55, 
puis en vertu de l’Environmental Assessment Act, 
R.S.B.C. 1996, ch. 119, après la promulgation de 
celle-ci en 1995. Au cours de l’évaluation environ-
nementale, la question de l’accès à la mine s’est 
révélée être un point de discorde. La PNTTR, 
dont des représentants ont participé à l’évalua-
tion en tant que membres du comité responsable 
du projet, s’est opposée au projet de Redfern de 
construire, sur une partie de son territoire tradi-
tionnel, une route de 160 kilomètres reliant la 
mine à la ville d’Atlin. Au terme d’un long proces-
sus, le ministre de l’Environnement, des Terres et 
des Parcs et le ministre de l’Énergie et des Mines 
(« ministres ») ont donné leur aval au projet le  
19 mars 1998.

 La proposition de Redfern a été évaluée confor-
mément à la loi intitulée Environmental Assess- 
ment Act (« Loi ») de la Colombie-Britannique. 
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distinct from both the land use planning process and 
the treaty negotiation process, although these latter 
processes may necessarily have an impact on the 
assessment of individual proposals. The following 
provisions are relevant to this matter.

 Section 2 sets out the purposes of the Act, which 
are:

(a) to promote sustainability by protecting the envi-
ronment and fostering a sound economy and social 
well-being,

(b) to provide for the thorough, timely and integrated 
assessment of the environmental, economic, social, 
cultural, heritage and health effects of reviewable 
projects,

(c) to prevent or mitigate adverse effects of reviewable 
projects,

(d) to provide an open, accountable and neutrally 
administered process for the assessment 

 (i) of reviewable projects, and

. . .

(e) to provide for participation, in an assessment under 
this Act, by the public, proponents, first nations, 
municipalities and regional districts, the govern-
ment and its agencies, the government of Canada 
and its agencies and British Columbia’s neighbour-
ing jurisdictions.

 “The proponent of a reviewable project may 
apply for a project approval certificate” under s. 7 
of the Act, providing a “preliminary overview of 
the reviewable project, including” potential effects 
and proposed mitigation measures. If the project is 
accepted for review, “the executive director must 
establish a project committee” for the project (s. 
9(1)). The executive director must invite a number 
of groups to nominate members to the committee, 
including “any first nation whose traditional ter-
ritory includes the site of the project or is in the 

L’évaluation environnementale est un processus 
distinct de l’aménagement du territoire et de la  
négociation des traités, bien que ces deux proces-
sus puissent évidemment avoir des répercussions sur 
l’évaluation des différentes propositions. Les dispo-
sitions suivantes de la Loi sont pertinentes en l’es-
pèce.

 Les objets de la Loi sont définis ainsi à l’art. 2 :

[TRADUCTION]

a) favoriser la durabilité en protégeant l’environnement 
et en encourageant une économie saine et le bien-
être collectif;

b) fournir en temps utile une évaluation complète 
et intégrée des conséquences que les projets 
assujettis à la procédure d’examen peuvent avoir sur 
l’environnement, l’économie, la société, la culture, 
le patrimoine et la santé;

c) prévenir ou atténuer les effets négatifs des projets 
assujettis à la procédure d’examen;

d) fournir un processus ouvert et neutre assorti de 
mécanismes d’imputabilité pour l’évaluation :

 (i) des projets assujettis à la procédure d’examen; 

. . .

e) permettre, lors des évaluations effectuées en vertu 
de la présente loi, la participation du public, des 
promoteurs, des Premières nations, des municipalités 
et districts régionaux, du gouvernement et de ses 
organismes, du gouvernement du Canada et de ses 
organismes et des ressorts voisins de la Colombie-
Britannique.

 En vertu de l’art. 7 de la Loi, [TRADUCTION] 
« [l]e promoteur d’un projet assujetti à la procé-
dure d’examen peut présenter une demande de 
certificat d’approbation de projet » en fournis-
sant, « à l’égard du projet, un aperçu préliminaire 
indiquant notamment » ses effets possibles et les 
mesures d’atténuation envisagées. Si le projet est 
accepté pour examen, [TRADUCTION] « le direc-
teur administratif forme un comité chargé d’exa-
miner le projet » (par. 9(1)). À cette fin, il invite à 
participer à la nomination des membres du comité 
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un certain nombre de groupes, notamment « toute 
Première nation dont le territoire traditionnel 
abrite le chantier ou se trouve à proximité de celui-
ci » (al. 9(2)d)). Aux termes du par. 9(6), le comité 
d’examen du projet peut [TRADUCTION] « établir 
des règles régissant sa procédure et la conduite de 
ses réunions ».

 La proposition de Redfern a été acceptée pour 
examen en vertu de l’ancienne loi intitulée Mine 
Development Assessment Act, et un comité d’examen 
du projet a été créé en novembre 1994. Ont été invi-
tés à faire partie de ce comité la PNTTR, les gou-
vernements de la Colombie-Britannique, du Canada, 
du Yukon, des États-Unis et de l’Alaska, ainsi que 
la commission consultative d’aménagement du terri-
toire d’Atlin. Lorsque l’Environmental Assessment 
Act est entrée en vigueur, le comité d’examen du 
projet a été officiellement constitué conformément à 
l’art. 9. Divers groupes de travail et sous-comités tech-
niques ont été formés, notamment un groupe chargé 
d’examiner les préoccupations des Autochtones et un 
autre d’étudier les options en matière de transport. 
La PNTTR a participé à ces deux groupes. Plusieurs 
études ont été commandées et remises au comité 
d’examen du projet au cours de l’évaluation.

 Le comité d’examen du projet devient le principal 
moteur du processus d’évaluation. Il doit s’acquitter 
de son mandat, qui est défini ainsi à l’art. 10 :

[TRADUCTION]

a) fournir au directeur administratif, au ministre et au 
ministre responsable expertise, conseils, analyses et 
recommandations;

b) conseiller, après analyse, le directeur administratif, 
le ministre et le ministre responsable à propos :

(i)  des commentaires reçus en réponse à l’invita-
tion de donner des commentaires en vertu de la 
présente loi,

(ii)  des conseils et recommandations du comité 
consultatif public établi pour l’examen de ce 
projet, le cas échéant,

(iii) des effets possibles du projet,

(iv) de la prévention ou de l’atténuation des effets 
négatifs.

vicinity of the project” (s. 9(2)(d)). Under s. 9(6), 
the committee “may determine its own procedure, 
and provide for the conduct of its meetings”.

 Redfern’s proposal was accepted for review under 
the former Mine Development Assessment Act, and 
a project committee was established in November 
1994. Invited to participate were the TRTFN, the 
British Columbia, federal, Yukon, United States, and 
Alaskan governments, as well as the Atlin Advisory 
Planning Commission. When the Environmental 
Assessment Act was instituted, the Project Committee 
was formally constituted under s. 9. Working groups 
and technical sub-committees were formed, includ-
ing a group to deal with Aboriginal concerns and 
a group to deal with issues around transportation 
options. The TRTFN participated in both of these 
groups. A number of studies were commissioned and 
provided to the Project Committee during the assess-
ment process. 

 The project committee becomes the primary 
engine driving the assessment process. It must act in 
accordance with the purposes of a project commit-
tee, set out in s. 10 as:

(a) to provide to the executive director, the minister and 
the responsible minister expertise, advice, analysis 
and recommendations, and

(b) to analyze and advise the executive director, the 
minister and the responsible minister as to,

(i)  the comments received in response to an invita-
tion for comments under this Act,

(ii)  the advice and recommendations of the public 
advisory committee, if any, established for that 
reviewable project, 

(iii) the potential effects, and 

(iv) the prevention or mitigation of adverse effects.
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 Le promoteur du projet a l’obligation de mener 
des consultations publiques relativement à la pro-
position et de diffuser de l’information à cet égard 
(art. 14-18). À l’expiration de la période de récep-
tion des commentaires, le directeur administratif 
[TRADUCTION] « renvoie la demande [aux minis-
tres] [. . .] pour décision [. . .] ou il ordonne la pré-
paration d’un rapport de projet [. . .] et la pour-
suite de l’examen du projet » (par. 19(1)). Dans le 
cas où un rapport de projet s’impose, le directeur 
administratif établit les spécifications du rapport 
de projet en indiquant, selon les recommandations 
du comité d’examen du projet, les renseignements, 
analyses, plans ou autres éléments requis pour 
l’évaluation (al. 21a)). Les articles 22 et 23 dressent 
une liste non exhaustive des points qui peuvent être 
inclus dans ce rapport de projet. Les spécifications 
sont communiquées au promoteur (al. 21b)).

 En l’espèce, Redfern devait produire un rapport 
de projet, et elle a reçu la liste des spécifications 
requises pour la préparation de ce rapport. Le délai 
a été prorogé afin que la directrice administrative 
et le comité responsable aient plus de temps pour 
établir les spécifications.

 Lorsque le promoteur soumet un rapport de 
projet, le comité recommande au directeur admi-
nistratif d’accepter le rapport pour examen ou de 
le refuser s’il ne respecte pas les spécifications. 
En novembre 1996, Redfern a remis un rapport 
de projet de plusieurs volumes. Le délai d’examen 
du rapport a été prorogé pour permettre au comité 
de terminer son travail. En janvier 1997, le comité 
d’examen du projet a conclu que le rapport com-
portait des lacunes et il a été enjoint à Redfern d’y 
remédier.

 Les inquiétudes de la PNTTR au sujet de la 
route proposée sont ressorties clairement au cours 
de l’évaluation environnementale. La PNTTR s’in-
quiétait particulièrement des effets possibles sur 
la faune et l’utilisation traditionnelle des terres, 
ainsi que de l’absence de données de base permet-
tant de mesurer les effets ultérieurs du projet. La 
PNTTR estimait que la construction de la route 
ne devait pas être approuvée sans une stratégie  

 The proponent of the project is required to 
engage in public consultation and distribution of 
information about the proposal (ss. 14-18). After 
the period for receipt of comments has expired, 
the executive director must either “refer the appli-
cation to the [Ministers] . . . for a decision . . . or 
order that a project report be prepared . . . and that 
the project undergo further review” (s. 19(1)). If 
a project report is to be prepared, the executive 
director must prepare draft project report specifica-
tions indicating what information, analysis, plans 
or other records are relevant to an effective assess-
ment, on the recommendation of the project com-
mittee (s. 21(a)). Sections 22 and 23 set out a non-
exhaustive list of what matters may be included in 
a project report. These specifications are provided 
to the proponent (s. 21(b)). 

 In this case, Redfern was required to produce 
a project report, and draft project report specifi-
cations were provided to it. Additional time was 
granted to allow the executive director and Project 
Committee to prepare specifications.

 When the proponent submits a project report, 
the project committee makes a recommendation to 
the executive director, whether to accept the report 
for review or to withhold acceptance if the report 
does not meet the specifications. Redfern submit-
ted a multiple volume project report in November 
1996. A time limit extension was granted to allow 
extra time to complete the review of the report. In 
January 1997, the Project Committee concluded 
that the report was deficient in certain areas, and 
Redfern was required to address the deficiencies.

 Through the environmental assessment process, 
the TRTFN’s concerns with the road proposal 
became apparent. Its concerns crystallized around 
the potential effect on wildlife and traditional 
land use, as well as the lack of adequate base-
line information by which to measure subsequent 
effects. It was the TRTFN’s position that the road 
ought not to be approved in the absence of a land 
use planning strategy and away from the treaty 
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d’utilisation du territoire et en dehors du cadre de 
la négociation des traités. Ces préoccupations plus 
larges n’ont pu être examinées directement dans 
l’évaluation environnementale, mais le directeur 
de l’évaluation du projet a mis la PNTTR en con-
tact avec d’autres organismes et décideurs provin-
ciaux. Par exemple, selon le désir de la PNTTR, 
la province a approuvé le financement de pro-
grammes de surveillance de la faune (évaluation 
des effets cumulatifs à long terme sur les grizz-
lis et programme de surveillance des ongulés). La 
PNTTR a aussi manifesté son intérêt à l’égard des 
aspects suivants : pouvoir d’approuver les permis 
pour le projet, partage des recettes et contrôle de 
l’utilisation de la route d’accès par des tiers. Elle 
a été informée que ces questions ne relevaient pas 
du processus de délivrance des certificats et ne 
pourraient être examinées que lors de négociations 
ultérieures avec le gouvernement.

 Pendant que Redfern s’attachait à remédier à 
d’autres lacunes, le directeur de l’évaluation du 
projet, Bureau des évaluations environnemen-
tales, a engagé un consultant jugé acceptable 
par la PNTTR, M. Lindsay Staples, pour effec-
tuer des études sur l’utilisation traditionnelle des 
terres et examiner les questions soulevées par la 
PNTTR. En juillet 1997, Redfern a remis son rap-
port corrigé, mais on lui a demandé d’attendre le 
rapport Staples. Celui-ci, préparé en août 1997, a 
été annexé au rapport de projet, lequel a été dis-
tribué pour examen en septembre 1997. Le public 
disposait de 60 jours pour faire part de ses obser-
vations. Cependant, après examen du rapport 
Staples, la PNTTR a exprimé d’autres inquiétudes 
et le Bureau des évaluations environnementales a 
demandé à M. Staples de préparer un addenda à 
son rapport. L’addenda a été terminé en décem-
bre 1997 et figure en annexe du rapport de projet 
depuis cette date.

 Suivant la Loi, après avoir accepté un rapport de 
projet, le directeur administratif peut renvoyer la 
demande de certificat d’approbation de projet aux 
ministres pour décision (art. 29). [TRADUCTION] 
« Dans un tel cas [. . .] le directeur administra-
tif doit prendre en considération la demande, le  

negotiation table. The environmental assessment  
process was unable to address these broader con-
cerns directly, but the project assessment director 
facilitated the TRTFN’s access to other provincial 
agencies and decision makers. For example, the 
Province approved funding for wildlife monitoring 
programs as desired by the TRTFN (the Grizzly 
Bear Long-term Cumulative Effects Assessment 
and Ungulate Monitoring Program). The TRTFN 
also expressed interest in TRTFN jurisdiction to 
approve permits for the project, revenue sharing, 
and TRTFN control of the use of the access road 
by third parties. It was informed that these issues 
were outside the ambit of the certification process 
and could only be the subject of later negotiation 
with the government.

 While Redfern undertook to address other defi-
ciencies, the Environmental Assessment Office’s 
project assessment director engaged a consultant 
acceptable to the TRTFN, Mr. Lindsay Staples, to 
perform traditional land use studies and address 
issues raised by the TRTFN. Redfern submitted its 
upgraded report in July 1997, but was requested 
to await receipt of the Staples Report. The Staples 
Report, prepared by August 1997, was provided for 
inclusion in the Project Report. The Project Report 
was distributed for review in September 1997, with 
public comments received for a 60-day period 
thereafter. However, the TRTFN, upon reviewing 
the Staples Report, voiced additional concerns. In 
response, the Environmental Assessment Office 
engaged Staples to prepare an addendum to his 
report, which was completed in December 1997 
and also included in the Project Report from that 
time forward.

 Under the Act, the executive director, upon 
accepting a project report, may refer the application 
for a project approval certificate to the Ministers 
for a decision (s. 29). “In making a referral . . . 
the executive director must take into account the 
application, the project report and any comments 
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rapport de projet et les commentaires reçus à leur 
sujet » (par. 29(1)). [TRADUCTION] « Le comité 
d’examen du projet peut joindre des recommanda-
tions à la demande déférée aux ministres » (par. 
29(4)), mais il n’est pas tenu par la Loi de rédiger 
un rapport faisant état de ses recommandations.

 En l’espèce, le personnel du Bureau des évalua-
tions environnementales a préparé un tel rapport, 
dont la majeure partie a été remise aux membres 
du comité pour examen au début de janvier 1998. 
Les 18 dernières pages ont été remises avec le rap-
port provisoire complet le 3 mars 1998. La majorité 
des membres du comité ont convenu de renvoyer la 
demande aux ministres et de recommander l’appro-
bation du projet, sous réserve de certaines recom-
mandations et conditions. La PNTTR a exprimé 
son désaccord au sujet du rapport faisant état des 
recommandations et a préparé son propre rapport 
minoritaire énonçant ses préoccupations à l’égard 
du processus et de la proposition.

 Lorsqu’une demande leur est déférée en vertu 
de l’art. 29, [TRADUCTION] « les ministres doivent 
examiner la demande et les recommandations du 
comité d’examen du projet » (al. 30(1)a)) et soit 
« délivrer un certificat d’approbation de projet », 
soit « refuser la délivrance du certificat . . . », ou 
encore « renvoyer la demande à la Commission 
d’évaluation environnementale pour la tenue 
[d’une] audience publique » (al. 30(1)b)). Leur 
décision doit être motivée (al. 30(1)c)).

 Le 12 mars 1998, la directrice administrative 
a renvoyé la demande de Redfern aux ministres. 
La demande était accompagnée du rapport fai-
sant état des recommandations du comité d’exa-
men du projet, de la version du certificat d’appro-
bation qui a finalement été signée, et du rapport de 
la PNTTR (d.a., vol. V, p. 858). De plus, dans le 
rapport faisant état des recommandations on men-
tionne explicitement à plusieurs endroits les préoc-
cupations et les points de désaccord de la PNTTR, 
ainsi que les mesures d’atténuation proposées. Les 
ministres ont délivré le certificat d’approbation du 
projet le 19 mars 1998, avalisant ainsi la proposi-
tion sous réserve de conditions détaillées.

received about them” (s. 29(1)). “A referral . . . 
may be accompanied by recommendations of the 
project committee” (s. 29(4)). There is no require-
ment under the Act that a project committee pre-
pare a written recommendations report. 

 In this case, the staff of the Environmental 
Assessment Office prepared a written Project 
Committee Recommendations Report, the major 
part of which was provided to committee mem-
bers for review in early January 1998. The final 
18 pages were provided as part of a complete draft 
on March 3, 1998. The majority of the commit-
tee members agreed to refer the application to 
the Ministers and to recommend approval for the 
project subject to certain recommendations and 
conditions. The TRTFN did not agree with the 
Recommendations Report, and instead prepared 
a minority report stating their concerns with the 
process and the proposal.

 After a referral under s. 29 is made, “the minis-
ters must consider the application and any recom-
mendations of the project committee” (s. 30(1)(a)), 
in order to either “issue a project approval certifi-
cate”, “refuse to issue the . . . certificate”, or “refer 
the application to the Environmental Assessment 
Board for [a] public hearing” (s. 30(1)(b)). Written 
reasons are required (s. 30(1)(c)). 

 The executive director referred Redfern’s 
application to the Ministers on March 12, 1998. 
The referral included the Project Committee 
Recommendations Report, the Project Approval 
Certificate in the form that it was ultimately 
signed, and the TRTFN Report (A.R., vol. V, p. 
858). In addition, the Recommendations Report 
explicitly identified TRTFN concerns and points 
of disagreement throughout, as well as suggested 
mitigation measures. The Ministers issued the 
Project Approval Certificate on March 19, 1998, 
approving the proposal subject to detailed terms 
and conditions.

15

16

17

20
04

 S
C

C
 7

4 
(C

an
LI

I)



561PREMIÈRE NATION TLINGIT DE TAKU RIVER c. C.-B.  La Juge en chef[2004] 3 R.C.S.

 Délivrer un certificat d’approbation de projet 
ne revient pas à donner « le feu vert » pour 
tous les aspects du projet. Chaque aspect de la  
construction fait au préalable l’objet d’un long pro-
cessus d’« autorisation » et peut nécessiter la four-
niture par le promoteur de renseignements plus 
détaillés et plus substantiels. À la partie 6 du rap-
port faisant état des recommandations, le comité 
d’examen du projet a résumé les exigences en 
matière de licences, de permis et d’autorisations 
qui s’appliqueraient après l’approbation du projet en 
l’espèce. De plus, ce rapport formulait des recom-
mandations prospectives quant à ce qui devrait se 
produire à l’étape du certificat, comme condition 
de sa délivrance. Il prévoyait que Redfern devrait, 
toujours avec le concours de la PNTTR, préparer 
à cette étape des analyses et des données de base 
plus détaillées, lesquelles pourraient donner lieu à 
une correction du tracé de la route. La majorité des 
membres a aussi recommandé la création d’une 
zone de gestion des ressources le long du corridor 
d’accès et son maintien jusqu’à l’achèvement d’un 
futur plan d’aménagement du territoire, l’établis-
sement de règlements régissant l’utilisation de la 
route et la création d’un comité conjoint de ges-
tion de la route avec la PNTTR. Le rapport recom-
mandait que la future demande de Redfern en vue 
d’obtenir un permis spécial d’utilisation de la route 
soit présentée au comité conjoint de gestion pro-
posé.

 Invoquant des moyens fondés sur le droit admi-
nistratif et sur son titre et ses droits ancestraux, la 
PNTTR a présenté, en février 1999, en vertu de la 
Judicial Review Procedure Act, R.S.B.C. 1996, ch. 
241, une demande visant à faire annuler la déci-
sion des ministres de délivrer le certificat d’appro-
bation du projet. À la demande de la province, la 
demande de détermination des droits et du titre 
a été dissociée de la procédure de contrôle judi-
ciaire et a été inscrite pour instruction. La juge 
Kirkpatrick, en son cabinet, a entendu la demande 
de contrôle judiciaire et conclu que les ministres 
auraient dû être conscients de la possibilité que leur 
décision porte atteinte à des droits ancestraux et 
qu’ils auraient dû faire preuve de plus de prudence 
durant les derniers mois de l’évaluation afin de s’as-
surer qu’ils avaient bien répondu à l’essentiel des  

 Issuance of project approval certification does 
not constitute a comprehensive “go-ahead” for all 
aspects of a project. An extensive “permitting”  
process precedes each aspect of construction, 
which may involve more detailed substantive 
and information requirements being placed on 
the developer. Part 6 of the Project Committee’s 
Recommendations Report summarized the require-
ments for licences, permits and approvals that 
would follow project approval in this case. In addi-
tion, the Recommendations Report made prospec-
tive recommendations about what ought to happen 
at the permit stage, as a condition of certification. 
The Report stated that Redfern would develop 
more detailed baseline information and analysis 
at the permit stage, with continued TRTFN par-
ticipation, and that adjustments might be required 
to the road route in response. The majority also 
recommended creation of a resource management 
zone along the access corridor, to be in place until 
completion of a future land use plan; the use of 
regulations to control access to the road; and crea-
tion of a Joint Management Committee for the road 
with the TRTFN. It recommended that Redfern’s 
future Special Use Permit application for the road 
be referred to the proposed Joint Management 
Committee.

 The TRTFN brought a petition in February 
1999 under the Judicial Review Procedure Act, 
R.S.B.C. 1996, c. 241, to quash the Ministers’ deci-
sion to issue the Project Approval Certificate on 
administrative law grounds and on grounds based 
on its Aboriginal rights and title. Determination 
of its rights and title was severed from the judicial 
review proceedings and referred to the trial list, 
on the Province’s application. The chambers judge 
on the judicial review proceedings, Kirkpatrick 
J., concluded that the Ministers should have been 
mindful of the possibility that their decision might 
infringe Aboriginal rights, and that they had not 
been sufficiently careful during the final months 
of the assessment process to ensure that they 
had effectively addressed the substance of the 
TRTFN’s concerns ((2000), 77 B.C.L.R. (3d) 310, 
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préoccupations de la PNTTR ((2000), 77 B.C.L.R. 
(3d) 310, 2000 BCSC 1001). La juge a également 
donné raison à la PNTTR en ce qui concerne les 
moyens fondés sur le droit administratif. Elle a 
annulé la décision accordant le certificat d’appro-
bation du projet et elle a ordonné le réexamen de 
la demande de permis, réexamen à l’égard duquel 
elle a plus tard donné des directives.

 La majorité de la Cour d’appel de la Colombie-
Britannique (sous la plume de la juge Rowles) a 
rejeté l’appel de la province, concluant que celle-ci 
ne s’était pas acquittée de son obligation de con-
sulter la PNTTR et de trouver des accommode-
ments aux préoccupations de celle-ci ((2002), 98 
B.C.L.R. (3d) 16, 2002 BCCA 59). Dissidente, la 
juge Southin était d’avis que la consultation avait 
été adéquate au vu des faits. Tant les juges majori-
taires que la juge dissidente semblent conclure que 
la décision était conforme aux principes du droit 
administratif. La province s’est pourvue devant la 
Cour, faisant valoir que, sauf application des prin-
cipes du droit administratif prévus par la common 
law, il n’existe pas d’obligation de consultation, 
tant qu’une revendication de droits ancestraux n’a 
pas été établie. Elle ajoute que, si une telle obliga-
tion existe, les faits démontrent qu’elle a été res-
pectée en l’espèce.

III. Analyse

 Dans l’affaire Nation haïda c. Colombie-
Britannique (Ministre des Forêts), [2004] 3 R.C.S. 
511, 2004 CSC 73, entendue en même temps que le 
présent pourvoi, la Cour a confirmé l’existence de 
l’obligation de la Couronne de consulter les peu-
ples autochtones et, s’il y a lieu, de trouver des 
accommodements aux préoccupations de ceux-ci 
même avant que n’ait été tranchée une revendica-
tion de droits ou de titre. En l’espèce, la Couronne 
avait l’obligation de consulter la PNTTR. La pro-
vince était au courant des revendications en raison 
de la participation de la PNTTR au processus de 
négociation de traités, et elle savait que la déci-
sion de rouvrir la mine Tulsequah Chief pouvait 
avoir un effet préjudiciable sur le fond des revendi-
cations de la PNTTR.

2000 BCSC 1001). She also found in the TRTFN’s 
favour on administrative law grounds. She set 
aside the decision to issue the Project Approval 
Certificate and directed a reconsideration, for 
which she later issued directions. 

 The majority of the British Columbia Court of 
Appeal dismissed the Province’s appeal, finding 
(per Rowles J.A.) that the Province had failed to 
meet its duty to consult with and accommodate 
the TRTFN ((2002), 98 B.C.L.R. (3d) 16, 2002 
BCCA 59). Southin J.A., dissenting, would have 
found that the consultation undertaken was ade-
quate on the facts. Both the majority and the dis-
sent appear to conclude that the decision complied 
with administrative law principles. The Province 
has appealed to this Court, arguing that no duty to 
consult exists outside common law administrative 
principles, prior to proof of an Aboriginal claim. If 
such a duty does exist, the Province argues, it was 
met on the facts of this case.

III. Analysis

 In Haida Nation v. British Columbia (Minister of 
Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, heard 
concurrently with this case, this Court has con-
firmed the existence of the Crown’s duty to consult 
and, where indicated, to accommodate Aboriginal 
peoples prior to proof of rights or title claims. The 
Crown’s obligation to consult the TRTFN was 
engaged in this case. The Province was aware of 
the TRTFN’s claims through its involvement in the 
treaty negotiation process, and knew that the deci-
sion to reopen the Tulsequah Chief Mine had the 
potential to adversely affect the substance of the 
TRTFN’s claims. 
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 Selon les principes analysés dans Haïda, il res-
sort de ces faits que l’honneur de la Couronne 
commandait que celle-ci consulte la PNTTR avant 
de décider de rouvrir la mine Tulsequah Chief. En 
l’espèce, la province s’est acquittée de son obliga-
tion en engageant le processus prévu à l’Environ-
mental Assessment Act. La PNTTR faisait partie 
du comité d’examen du projet et elle a participé 
à part entière à l’examen environnemental. Elle 
a été déçue, trois ans et demi plus tard, de voir 
celui-ci prendre fin sur ordre du Bureau des éva-
luations environnementales. Ses vues ont toutefois 
été exposées aux ministres et le certificat d’appro-
bation du projet final contenait des mesures visant 
à répondre à ses préoccupations, à court comme à 
long terme. La province avait l’obligation de con-
sulter. Elle l’a fait et elle a pris des mesures d’ac-
commodement à l’égard des préoccupations expri-
mées. Elle n’avait cependant pas l’obligation de se 
mettre d’accord avec la PNTTR et le fait qu’elle 
n’y soit pas parvenue ne constitue pas un manque-
ment à son obligation d’agir de bonne foi avec la 
PNTTR.

A. La province avait-elle l’obligation de con-
sulter la PNTTR et, s’il y a lieu, de trouver 
des accommodements aux préoccupations de 
cette dernière?

 La province plaide que, tant que les droits n’ont 
pas été fixés dans une décision, une procédure judi-
ciaire ou un traité, elle n’a que l’obligation, prévue 
par la common law, de « négocier honorablement » 
avec les peuples autochtones dont les revendica-
tions risquent d’être touchées par les décisions 
gouvernementales. Elle affirme que l’obligation de 
consulter pourrait prendre naissance une fois les 
droits établis, par l’effet de ce qu’elle appelle une 
[TRADUCTION] « obligation fiduciaire de justifica-
tion ». Subsidiairement, elle soutient qu’une obli-
gation fiduciaire peut naître lorsque la Couronne 
s’engage à agir uniquement dans le meilleur intérêt 
d’un peuple autochtone. Elle prétend qu’en dehors 
de ces situations précises elle n’a aucune obliga-
tion envers la PNTTR.

 Les prétentions de la province donnent une 
vision étroite de l’honneur de la Couronne et de 

 On the principles discussed in Haida, these 
facts mean that the honour of the Crown placed the 
Province under a duty to consult with the TRTFN in 
making the decision to reopen the Tulsequah Chief 
Mine. In this case, the process engaged in by the 
Province under the Environmental Assessment Act 
fulfilled the requirements of its duty. The TRTFN 
was part of the Project Committee, participating 
fully in the environmental review process. It was 
disappointed when, after three and a half years, 
the review was concluded at the direction of the 
Environmental Assessment Office. However, its 
views were put before the Ministers, and the final 
project approval contained measures designed to 
address both its immediate and long-term con-
cerns. The Province was under a duty to consult. 
It did so, and proceeded to make accommodations. 
The Province was not under a duty to reach agree-
ment with the TRTFN, and its failure to do so did 
not breach the obligations of good faith that it owed 
the TRTFN. 

A. Did the Province Have a Duty to Consult and 
if Indicated Accommodate the TRTFN?

 The Province argues that, before the determi-
nation of rights through litigation or conclusion of 
a treaty, it owes only a common law “duty of fair 
dealing” to Aboriginal peoples whose claims may 
be affected by government decisions. It argues 
that a duty to consult could arise after rights have 
been determined, through what it terms a “justi-
ficatory fiduciary duty”. Alternatively, it submits, 
a fiduciary duty may arise where the Crown has 
undertaken to act only in the best interests of an 
Aboriginal people. The Province submits that it 
owes the TRTFN no duty outside of these specific 
situations.

 The Province’s submissions present an impov-
erished vision of the honour of the Crown and all 
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tout ce que ce principe implique. Comme il a été 
expliqué dans l’arrêt connexe Haïda, précité, l’obli-
gation de la Couronne de consulter les peuples 
autochtones et, s’il y a lieu, de trouver des accom-
modements à leurs préoccupations, même avant 
que l’existence des droits et titres ancestraux reven-
diqués n’ait été établie, repose sur le principe de 
l’honneur de la Couronne. L’obligation d’agir hono-
rablement découle de l’affirmation de la souverai-
neté de la Couronne face à l’occupation antérieure 
des terres par les peuples autochtones. Ce principe 
a été consacré au par. 35(1) de la Loi constitution-
nelle de 1982, qui reconnaît et confirme les droits et 
titres ancestraux existants des peuples autochtones. 
Un des objectifs visés par le par. 35(1) est la négo-
ciation de règlements équitables des revendications 
autochtones. Dans toutes ses négociations avec les 
Autochtones, la Couronne doit agir honorablement, 
dans le respect de ses relations passées et futures 
avec le peuple autochtone concerné. Le principe de 
l’honneur de la Couronne ne peut recevoir une inter-
prétation étroite ou formaliste. Au contraire, il con-
vient de lui donner plein effet afin de promouvoir le 
processus de conciliation prescrit par le par. 35(1).

 Comme il a été expliqué dans Haïda, les obliga-
tions requises pour que soit respecté le principe de 
l’honneur de la Couronne varient selon les circons-
tances. La Couronne peut être tenue de consulter les 
peuples autochtones et de trouver des accommode-
ments aux préoccupations de ceux-ci avant de pren-
dre des décisions : R. c. Sparrow, [1990] 1 R.C.S. 
1075, p. 1119; R. c. Nikal, [1996] 1 R.C.S. 1013; R. 
c. Gladstone, [1996] 2 R.C.S. 723; Delgamuukw c. 
Colombie-Britannique, [1997] 3 R.C.S. 1010, par. 
168. L’obligation de consulter ne prend pas nais-
sance seulement lorsque la revendication autochtone 
a été établie, pour justifier des violations. Une telle 
interprétation de l’obligation de consultation nierait 
l’importance des racines historiques de l’honneur 
de la Couronne et empêcherait ce principe de jouer 
son rôle dans la conciliation. Déterminer, avant le 
règlement définitif d’une revendication, l’ampleur 
des mesures de consultation et d’accommodement 
qui sont requises n’est pas une tâche facile, mais 
il s’agit d’un aspect essentiel du processus imposé 
par le par. 35(1). L’obligation de consulter naît lors-
qu’un représentant de la Couronne a connaissance,  

that it implies. As discussed in the companion case 
of Haida, supra, the principle of the honour of the 
Crown grounds the Crown’s duty to consult and if 
indicated accommodate Aboriginal peoples, even 
prior to proof of asserted Aboriginal rights and title. 
The duty of honour derives from the Crown’s asser-
tion of sovereignty in the face of prior Aboriginal 
occupation. It has been enshrined in s. 35(1) of 
the Constitution Act, 1982, which recognizes and 
affirms existing Aboriginal rights and titles. Section 
35(1) has, as one of its purposes, negotiation of just 
settlement of Aboriginal claims. In all its dealings 
with Aboriginal peoples, the Crown must act hon-
ourably, in accordance with its historical and future 
relationship with the Aboriginal peoples in question. 
The Crown’s honour cannot be interpreted narrowly 
or technically, but must be given full effect in order 
to promote the process of reconciliation mandated 
by s. 35(1).

 As discussed in Haida, what the honour of the 
Crown requires varies with the circumstances. It 
may require the Crown to consult with and accom-
modate Aboriginal peoples prior to taking decisions: 
R. v. Sparrow, [1990] 1 S.C.R. 1075, at p. 1119; R. v. 
Nikal, [1996] 1 S.C.R. 1013; R. v. Gladstone, [1996] 
2 S.C.R. 723; Delgamuukw v. British Columbia, 
[1997] 3 S.C.R. 1010, at para. 168. The obligation 
to consult does not arise only upon proof of an 
Aboriginal claim, in order to justify infringement. 
That understanding of consultation would deny the 
significance of the historical roots of the honour of 
the Crown, and deprive it of its role in the reconcil-
iation process. Although determining the required 
extent of consultation and accommodation before a 
final settlement is challenging, it is essential to the 
process mandated by s. 35(1). The duty to consult 
arises when a Crown actor has knowledge, real or 
constructive, of the potential existence of Aboriginal 
rights or title and contemplates conduct that might 
adversely affect them. This in turn may lead to a duty 
to change government plans or policy to accommo-
date Aboriginal concerns. Responsiveness is a key 

25

20
04

 S
C

C
 7

4 
(C

an
LI

I)



565PREMIÈRE NATION TLINGIT DE TAKU RIVER c. C.-B.  La Juge en chef[2004] 3 R.C.S.

concrètement ou par imputation, de l’existence 
potentielle d’un titre ou de droits ancestraux et envi-
sage des mesures susceptibles d’avoir un effet pré-
judiciable sur ces droits ou ce titre. Cette obligation 
pourrait également obliger le gouvernement à modi-
fier ses plans ou politiques afin de trouver des accom-
modements aux préoccupations des Autochtones. 
La volonté de répondre aux préoccupations est un 
élément clé tant à l’étape de la consultation qu’à celle 
de l’accommodement.

 En 1981, le gouvernement fédéral a annoncé 
la mise en place d’une politique de règlement des 
revendications territoriales globales devant régir la 
négociation des revendications territoriales autoch-
tones. En 1983, la PNTTR a présenté sa revendica-
tion territoriale au ministre des Affaires indiennes. 
Cette revendication a été acceptée pour négocia-
tion en 1984, sur le fondement de l’utilisation et 
de l’occupation traditionnelles des terres par la 
PNTTR. Il n’y a eu aucune négociation en vertu de 
la politique fédérale. Cependant, la PNTTR a par 
la suite entamé la négociation de sa revendication 
territoriale dans le cadre du processus de conclu-
sion de traités établi par la Commission des trai-
tés de la Colombie-Britannique en 1993. En 1999, 
la PNTTR avait déjà signé un protocole d’entente et 
un accord-cadre et elle négociait un accord de prin-
cipe. Il est clair que la province connaissait l’exis-
tence des revendications de titre et de droits de la  
PNTTR.

 Lorsque Redfern a présenté sa demande d’ap-
probation du projet visant la réouverture de la mine 
Tulsequah Chief, il était évident que la décision pou-
vait avoir un effet préjudiciable sur les droits et le 
titre revendiqués par la PNTTR. Celle-ci revendique 
le titre ancestral sur une grande partie du nord-ouest 
de la Colombie-Britannique, territoire qui comprend 
le secteur où passerait la route d’accès étudiée durant 
le processus d’approbation. La PNTTR revendique 
également des droits ancestraux de chasse, de pêche, 
de cueillette et d’utilisation des terres pour d’autres 
activités traditionnelles, qui risqueraient d’être tou-
chés si une route traversait cette région. La mesure 
envisagée était donc susceptible d’avoir un effet pré-
judiciable sur les droits et le titre revendiqués par la 
PNTTR.

requirement of both consultation and accommoda-
tion.

 The federal government announced a compre-
hensive land claims policy in 1981, under which 
Aboriginal land claims were to be negotiated. The 
TRTFN submitted its land claim to the Minister of 
Indian Affairs in 1983. The claim was accepted for 
negotiation in 1984, based on the TRTFN’s tradi-
tional use and occupancy of the land. No negotia-
tion ever took place under the federal policy; how-
ever, the TRTFN later began negotiation of its land 
claim under the treaty process established by the 
B.C. Treaty Commission in 1993. As of 1999, the 
TRTFN had signed a Protocol Agreement and a 
Framework Agreement, and was working towards 
an Agreement in Principle. The Province clearly had 
knowledge of the TRTFN’s title and rights claims.

 When Redfern applied for project approval, in 
its efforts to reopen the Tulsequah Chief Mine, it 
was apparent that the decision could adversely affect 
the TRTFN’s asserted rights and title. The TRTFN 
claim Aboriginal title over a large portion of north-
western British Columbia, including the territory 
covered by the access road considered during the 
approval process. It also claims Aboriginal hunt-
ing, fishing, gathering, and other traditional land use 
activity rights which stood to be affected by a road 
through an area in which these rights are exercised. 
The contemplated decision thus had the potential to 
impact adversely the rights and title asserted by the 
TRTFN.
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 La province était au courant des revendications 
et envisageait de prendre une décision suscepti-
ble d’avoir un effet préjudiciable sur les droits et le 
titre revendiqués par la PNTTR. L’honneur de la 
Couronne commandait donc que celle-ci consulte la 
PNTTR et, au besoin, qu’elle prenne des mesures 
d’accommodement à l’égard des préoccupations de 
cette dernière avant de décider d’approuver le projet 
de Redfern et de fixer les conditions dont son appro-
bation doit être assortie.

B. Quelle est l’étendue de l’obligation de la pro-
vince de consulter la PNTTR et de trouver des 
accommodements aux préoccupations de celle-
ci?

 L’étendue de l’obligation de consultation « dépend 
de l’évaluation préliminaire de la solidité de la preuve 
étayant l’existence du droit ou du titre revendiqué, 
et de la gravité des effets préjudiciables potentiels 
sur le droit ou le titre » (Haïda, précité, par. 39). 
L’obligation varie selon les circonstances, mais elle 
requiert dans tous les cas que la Couronne consulte 
véritablement et de bonne foi les Autochtones con-
cernés et qu’elle soit disposée à modifier ses plans à 
la lumière des données recueillies au cours du pro-
cessus.

 La preuve permet de conclure que, à première 
vue, la PNTTR détient un titre et des droits ances-
traux sur au moins une partie de la région reven-
diquée. Sa revendication territoriale a été soumise 
à une procédure exhaustive de validation avant 
d’être jugée recevable dans le processus fédéral de 
règlement des revendications territoriales en 1984. 
Le ministère des Affaires indiennes a engagé une 
chercheuse pour préparer un rapport sur les reven-
dications de la PNTTR, rapport qui a été examiné 
à différentes étapes avant que le ministre déclare la 
revendication valide, sur le fondement de l’utilisa-
tion et de l’occupation traditionnelles par la PNTTR 
des terres et des ressources en question. Pour parti-
ciper aux négociations de traités sous l’égide de la 
Commission des traités de la Colombie-Britannique, 
la PNTTR a dû produire une déclaration d’intention 
précisant les territoires revendiqués et le fondement 
de sa demande. Il n’est pas nécessaire qu’un groupe 
autochtone soit admis à participer au processus de 

 The Province was aware of the claims, and con-
templated a decision with the potential to affect the 
TRTFN’s asserted rights and title negatively. It fol-
lows that the honour of the Crown required it to 
consult and if indicated accommodate the TRTFN 
in making the decision whether to grant project 
approval to Redfern, and on what terms.

B. What Was the Scope and Extent of the 
Province’s Duty to Consult and Accommodate 
the TRTFN?

 The scope of the duty to consult is “proportion-
ate to a preliminary assessment of the strength of 
the case supporting the existence of the right or title, 
and to the seriousness of the potentially adverse 
effect upon the right or title claimed” (Haida, supra, 
at para. 39). It will vary with the circumstances, but 
always requires meaningful, good faith consultation 
and willingness on the part of the Crown to make 
changes based on information that emerges during 
the process. 

 There is sufficient evidence to conclude that the 
TRTFN have prima facie Aboriginal rights and title 
over at least some of the area that they claim. Their 
land claim underwent an extensive validation pro-
cess in order to be accepted into the federal land 
claims policy in 1984. The Department of Indian 
Affairs hired a researcher to report on the claim, and 
her report was reviewed at several stages before the 
Minister validated the claim based on the TRTFN’s 
traditional use and occupancy of the land and 
resources in question. In order to participate in treaty 
negotiations under the B.C. Treaty Commission, the 
TRTFN were required to file a statement of intent 
setting out their asserted territory and the basis 
for their claim. An Aboriginal group need not be 
accepted into the treaty process for the Crown’s 
duty to consult to apply to them. Nonetheless, the 
TRTFN’s claim was accepted for negotiation on 
the basis of a preliminary decision as to its validity. 
In contrast to the Haida case, the courts below did 
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négociation de traités pour que la Couronne ait l’obli-
gation de le consulter. Néanmoins, la revendication 
de la PNTTR a été acceptée en vue de la négociation 
d’un traité, par suite d’une décision préliminaire sur 
sa validité. À l’inverse de l’affaire Haïda, les juridic-
tions inférieures n’ont pas en l’espèce procédé à une 
évaluation préliminaire détaillée des divers aspects 
des revendications de la PNTTR, revendications 
qui ont une large portée. Toutefois, l’acceptation de 
leur revendication de titre en vue de la négociation 
d’un traité constitue une preuve prima facie du bien-
fondé de leurs revendications d’un titre et de droits 
ancestraux.

 L’effet négatif que la décision des ministres 
risque d’avoir sur les revendications de la PNTTR 
semble relativement grave. La juge en son cabinet 
a conclu que tous les experts ayant préparé un rap-
port pour l’examen de la proposition ont reconnu 
que la PNTTR dépendait de son régime d’utilisa-
tion du territoire pour soutenir son économie ainsi 
que la vie sociale et culturelle de sa communauté 
(par. 70). La route d’accès proposée ne compte que 
160 kilomètres et ne représente donc qu’une faible 
proportion des 32 000 kilomètres carrés revendi-
qués par la PNTTR. Cependant, les experts ont 
signalé que cette route traverserait une zone criti-
que pour l’économie de la PNTTR : voir, par exem-
ple, le rapport Dewhirst (d.i., vol. I, p. 175, 187, 190 
et 200) et l’addenda du rapport Staples (d.a., vol. 
IV, p. 595-600, 604-605 et 629). La PNTTR craint 
également que la route n’attire d’autres projets. La 
route proposée pourrait donc avoir une incidence 
sur sa capacité de continuer d’exercer ses droits 
ancestraux et pourrait modifier le territoire qui est 
revendiqué.

 En résumé, les revendications de la PNTTR sont 
relativement solides et à première vue fondées, 
comme le démontre le fait qu’elles ont été accep-
tées en vue de la négociation d’un traité. La route 
proposée n’occupe qu’une petite partie du territoire 
sur lequel la PNTTR revendique un titre; toutefois, 
le risque de conséquences négatives sur les reven-
dications est élevé. En ce qui concerne le niveau 
de consultation que requiert le principe de l’hon-
neur de la Couronne, la PNTTR avait droit à davan-
tage que le minimum prescrit, à savoir un avis, la  

not engage in a detailed preliminary assessment of 
the various aspects of the TRTFN’s claims, which 
are broad in scope. However, acceptance of its title 
claim for negotiation establishes a prima facie case 
in support of its Aboriginal rights and title.

 The potentially adverse effect of the Ministers’ 
decision on the TRTFN’s claims appears to be rel-
atively serious. The chambers judge found that all 
of the experts who prepared reports for the review 
recognized the TRTFN’s reliance on its system of 
land use to support its domestic economy and its 
social and cultural life (para. 70). The proposed 
access road was only 160 km long, a geograph-
ically small intrusion on the 32,000-km² area 
claimed by the TRTFN. However, experts reported 
that the proposed road would pass through an area 
critical to the TRTFN’s domestic economy: see, 
for example, Dewhirst Report (R.R., vol. I, at pp. 
175, 187, 190 and 200) and Staples Addendum 
Report (A.R., vol. IV, at pp. 595-600, 604-5 and 
629). The TRTFN was also concerned that the 
road could act as a magnet for future development. 
The proposed road could therefore have an impact 
on the TRTFN’s continued ability to exercise its 
Aboriginal rights and alter the landscape to which 
it laid claim. 

 In summary, the TRTFN’s claim is relatively 
strong, supported by a prima facie case, as attested 
to by its acceptance into the treaty negotiation pro-
cess. The proposed road is to occupy only a small 
portion of the territory over which the TRTFN 
asserts title; however, the potential for negative 
derivative impacts on the TRTFN’s claims is high. 
On the spectrum of consultation required by the 
honour of the Crown, the TRTFN was entitled to 
more than the minimum receipt of notice, disclosure 
of information, and ensuing discussion. While it is  
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communication d’information et la tenue de dis-
cussions en conséquence. Bien qu’il soit impossible 
de déterminer à l’avance le niveau de consultation 
requis, il est clair que, dans les circonstances, la 
PNTTR avait le droit de s’attendre à des consulta-
tions plus poussées que le strict minimum et à une 
volonté de répondre à ses préoccupations qui puisse 
être qualifiée d’accommodement.

C. La Couronne s’est-elle acquittée envers la 
PNTTR de son obligation de consultation et 
d’accommodement?

 Le processus d’approbation du projet de Redfern 
a duré trois ans et demi et a dans une large mesure 
été mené en vertu de l’Environmental Assessment 
Act. Comme il a été expliqué précédemment, la 
Loi prévoit un processus de collecte d’informa-
tion et de consultation. Selon la Loi, les peuples 
autochtones dont le territoire traditionnel abrite le 
chantier d’un projet assujetti à la procédure d’exa-
men doivent être invités à faire partie du comité 
d’examen du projet. 

 Il s’agit en l’espèce de décider si cette obliga-
tion a été respectée. Au par. 28 de ses motifs dis-
sidents dans la présente affaire, la juge Southin de 
la Cour d’appel décrit utilement les événements jus-
qu’au 1er août 2000. En novembre 1994, la PNTTR 
a été invitée à faire partie du comité chargé de coor-
donner l’examen du projet et s’est vu remettre pour 
examen et commentaires la demande originale qui 
comportait deux volumes : la juge Southin, par. 39. 
Elle a participé à part entière en tant que membre 
du comité d’examen du projet, sauf de février à août 
1995, où elle a choisi de se retirer, préférant se con-
centrer sur les pourparlers au sujet du traité et l’éla-
boration d’une politique d’utilisation du territoire. 

 Les spécifications du rapport de projet final  
(« spécifications ») précisent le nombre de réunions 
qui ont eu lieu, avant février 1996, entre la PNTTR, 
le personnel de l’agence d’examen et des représen-
tants de l’entreprise dans les communautés de la 
PNTTR : la juge Southin, par. 41. De juin 1993 à 
février 1995, Redfern et la PNTTR se sont rencon-
trées plusieurs fois pour discuter des activités d’ex-
ploration de Redfern ainsi que des inquiétudes et des 
demandes d’information de la PNTTR. Redfern a 

impossible to provide a prospective checklist of the 
level of consultation required, it is apparent that 
the TRTFN was entitled to something significantly 
deeper than minimum consultation under the cir-
cumstances, and to a level of responsiveness to its 
concerns that can be characterized as accommoda-
tion.

C. Did the Crown Fulfill its Duty to Consult and 
Accommodate the TRTFN?

 The process of granting project approval to 
Redfern took three and a half years, and was con-
ducted largely under the Environmental Assessment 
Act. As discussed above, the Act sets out a process 
of information gathering and consultation. The Act 
requires that Aboriginal peoples whose traditional 
territory includes the site of a reviewable project 
be invited to participate on a project committee.

 The question is whether this duty was fulfilled 
in this case. A useful framework of events up to 
August 1st, 2000 is provided by Southin J.A. at para. 
28 of her dissent in this case at the Court of Appeal. 
Members of the TRTFN were invited to participate 
in the Project Committee to coordinate review of the 
project proposal in November 1994 and were given 
the original two-volume submission for review and 
comment: Southin J.A., at para. 39. They partici-
pated fully as Project Committee members, with 
the exception of a period of time from February to 
August of 1995, when they opted out of the process, 
wishing instead to address the issue through treaty 
talks and development of a land use policy. 

 The Final Project Report Specifications (“Spec-
ifications”) detail a number of meetings between 
the TRTFN, review agency staff and company 
representatives in TRTFN communities prior to 
February 1996: Southin J.A., at para. 41. Redfern 
and TRTFN met directly several times between 
June 1993 and February 1995 to discuss Redfern’s 
exploration activities and TRTFN’s concerns 
and information requirements. Redfern also con-
tracted an independent consultant to conduct  
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aussi chargé un consultant indépendant d’effectuer, 
avec le concours de la PNTTR, des études archéolo-
giques et ethnographiques pour déterminer les effets 
possibles du projet sur le mode de vie traditionnel de 
celle-ci : la juge Southin, par. 41. Les spécifications 
montrent que la PNTTR a, tant par écrit que ver-
balement, demandé à Redfern des renseignements 
concernant les effets sur la faune, la pêche et la sen-
sibilité du terrain, l’impact de la route d’accès pro-
posée, le transport par chaland et les activités miniè-
res : la juge Southin, par. 41.

 Jusqu’au 26 janvier 1998, la PNTTR a refusé de 
participer aux travaux du sous-comité chargé d’exa-
miner la question de l’accès à la route. Le Bureau 
des évaluations environnementales a compris le 
dilemme de la PNTTR, qui préférait voir ses pré-
occupations examinées sur une plus grande échelle 
que ce qui est prévu par la Loi. Elle a été informée 
que tous ses sujets de préoccupation ne pouvaient 
pas être examinés à l’étape de la délivrance du certi-
ficat ou dans le cadre de l’évaluation environnemen-
tale, et on l’a aidée à prendre contact avec les déci-
deurs et les politiciens compétents.

 Aidée financièrement, la PNTTR a participé 
à de nombreuses réunions du comité d’examen du 
projet. Devant les préoccupations de la PNTTR à 
propos du niveau d’information fourni par Redfern 
au sujet des effets sur l’utilisation du territoire par 
les Autochtones, le Bureau des évaluations environ-
nementales a chargé un expert, jugé acceptable par 
la PNTTR, d’effectuer une étude sur l’utilisation tra-
ditionnelle des terres, sous les auspices d’un groupe 
directeur autochtone. Comme le premier rapport 
Staples n’a pas su dissiper les inquiétudes de la 
PNTTR, le Bureau des évaluations environnemen-
tales a commandé la préparation d’un addenda à ce 
rapport. La PNTTR souligne que cet addenda n’était 
pas mentionné expressément dans le rapport faisant 
état des recommandations qui a été présenté ulté-
rieurement aux ministres. Il faisait toutefois partie 
du rapport de projet de Redfern.

 La PNTTR reconnaît avoir participé à la con-
sultation, mais soutient que la clôture rapide de 
l’évaluation l’a privée du bénéfice d’une véritable 
consultation. Après plus de trois années ponctuées 

archaeological and ethnographic studies with input 
from the TRTFN to identify possible effects of the 
proposed project on the TRTFN’s traditional way 
of life: Southin J.A., at para. 41. The Specifications 
document TRTFN’s written and oral requirements 
for information from Redfern concerning effects on 
wildlife, fisheries, terrain sensitivity, and the impact 
of the proposed access road, of barging and of mine 
development activities: Southin J.A., at para. 41. 

 The TRTFN declined to participate in the Road 
Access Subcommittee until January 26, 1998. The 
Environmental Assessment Office appreciated the 
dilemma faced by the TRTFN, which wished to have 
its concerns addressed on a broader scale than that 
which is provided for under the Act. The TRTFN 
was informed that not all of its concerns could be 
dealt with at the certification stage or through the 
environmental assessment process, and assistance 
was provided to it in liaising with relevant decision 
makers and politicians. 

 With financial assistance the TRTFN partici-
pated in many Project Committee meetings. Its 
concerns with the level of information provided by 
Redfern about impacts on Aboriginal land use led 
the Environmental Assessment Office to commis-
sion a study on traditional land use by an expert 
approved by the TRTFN, under the auspices of an 
Aboriginal study steering group. When the first 
Staples Report failed to allay the TRTFN’s con-
cerns, the Environmental Assessment Office com-
missioned an addendum. The TRTFN notes that 
the Staples Addendum Report was not specifically 
referred to in the Recommendations Report eventu-
ally submitted to the Ministers. However, it did form 
part of Redfern’s Project Report. 

 While acknowledging its participation in the con-
sultation process, the TRTFN argues that the rapid 
conclusion to the assessment deprived it of mean-
ingful consultation. After more than three years, 
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de nombreuses études et réunions et de proroga-
tions des délais prévus par la Loi, il a été mis fin à 
l’évaluation au début de 1998. Invoquant sa charge 
de travail, le Bureau des évaluations environne-
mentales a déclaré, le 26 février, que la consulta-
tion devait se terminer le 4 mars. Il a ordonné au 
comité d’examen du projet d’examiner le rapport 
faisant état des recommandations et de remettre 
ses conclusions le 3 mars, soit le jour même où le 
comité a reçu les 18 dernières pages du rapport. Il 
est mentionné à l’annexe C du rapport faisant état 
des recommandations que la PNTTR a exprimé son 
désaccord au sujet du rapport en raison de certai-
nes [TRADUCTION] « lacunes de l’information » : 
la juge Southin, par. 46. La PNTTR a donc pré-
paré un rapport minoritaire, qui a été soumis aux 
ministres avec le rapport majoritaire le 12 mars. 
Le certificat d’approbation de projet a été délivré 
peu après.

 Il ne fait pas de doute qu’il y a eu, à la fin, accélé-
ration du processus d’approbation du projet. Mais la 
consultation menée par la province a-t-elle été suffi-
sante malgré tout? Les constatations des juridictions 
inférieures m’amènent à conclure affirmativement.

 La juge en son cabinet a estimé que l’obligation 
de consulter a été respectée jusqu’en décembre 1997, 
parce que la PNTTR participait alors à part entière 
à l’évaluation (par. 132). Je souscris à son opinion. 
La province n’était pas tenue de mettre sur pied, 
pour l’examen des préoccupations de la PNTTR, 
une procédure spéciale de consultation différente 
de celle établie par l’Environmental Assessment 
Act, qui requiert expressément la consultation des 
Autochtones concernés.

 La Loi autorisait le comité à établir lui-même 
sa procédure. Il a ainsi décidé de former des grou-
pes de travail et des sous-comités, de commander 
des études et la préparation d’un rapport faisant état 
de ses recommandations. La PNTTR a été l’insti-
gatrice des décisions de mettre sur pied un groupe 
directeur chargé d’étudier les questions autochtones 
et un sous-comité pour l’examen de la proposition 
concernant l’accès à la route. Les renseignements 
et l’analyse demandés à Redfern reflétaient claire-
ment les préoccupations de la PNTTR. À la fin de  

numerous studies and meetings, and extensions of 
statutory time periods, the assessment process was 
brought to a close in early 1998. The Environmental 
Assessment Office stated on February 26 that con-
sultation must end by March 4, citing its work load. 
The Project Committee was directed to review and 
sign off on the Recommendations Report on March 
3, the same day that it received the last 18 pages of 
the report. Appendix C to the Recommendations 
Report notes that the TRTFN disagreed with the 
Recommendations Report because of certain 
“information deficiencies”: Southin J.A., at para. 
46. Thus, the TRTFN prepared a minority report 
that was submitted with the majority report to the 
Ministers on March 12. Shortly thereafter, the 
project approval certification was issued. 

 It is clear that the process of project approval 
ended more hastily than it began. But was the con-
sultation provided by the Province nonetheless ade-
quate? On the findings of the courts below, I con-
clude that it was. 

 The chambers judge was satisfied that any duty to 
consult was satisfied until December 1997, because 
the members of the TRTFN were full participants in 
the assessment process (para. 132). I would agree. 
The Province was not required to develop special 
consultation measures to address TRTFN’s con-
cerns, outside of the process provided for by the 
Environmental Assessment Act, which specifically 
set out a scheme that required consultation with 
affected Aboriginal peoples. 

 The Act permitted the Committee to set its own 
procedure, which in this case involved the forma-
tion of working groups and subcommittees, the 
commissioning of studies, and the preparation of a 
written recommendations report. The TRTFN was 
at the heart of decisions to set up a steering group 
to deal with Aboriginal issues and a subcommittee 
on the road access proposal. The information and 
analysis required of Redfern were clearly shaped 
by TRTFN’s concerns. By the time that the assess-
ment was concluded, more than one extension of  
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l’évaluation, plus d’une prorogation des délais prévus 
par la Loi avait été accordée et, selon le directeur 
de l’évaluation du projet, [TRADUCTION] « tous les 
membres du comité responsable du projet, y com-
pris la PNTTR, avaient formé leur opinion » (par. 82 
de l’affidavit de Norman Ringstad (cité au par. 57 de 
l’arrêt de la Cour d’appel)). Les préoccupations de 
la PNTTR ont été bien comprises, comme le mon-
trent le rapport faisant état des recommandations et 
le rapport de projet, et elles ont été analysées en pro-
fondeur. La province s’est pleinement acquittée de 
son obligation de consultation.

 Comme il a été expliqué dans l’affaire Haïda, 
la consultation peut donner lieu à l’obligation de 
trouver des accommodements aux préoccupations 
des Autochtones en adaptant des décisions ou des 
politiques en conséquence. L’objectif du par. 35(1) 
de la Loi constitutionnelle de 1982 est de favori-
ser la conciliation ultime de l’occupation antérieure 
du territoire par les Autochtones et la souveraineté 
de fait de la Couronne. Tant que la question n’est 
pas réglée, le principe de l’honneur de la Couronne 
commande que celle-ci mette en balance les intérêts 
de la société et ceux des peuples autochtones lors-
qu’elle prend des décisions susceptibles d’entraîner 
des répercussions sur les revendications autochto-
nes. Elle peut être appelée à prendre des décisions 
en cas de désaccord quant au caractère suffisant des 
mesures adoptées en réponse aux préoccupations 
exprimées par les Autochtones. Une attitude de pon-
dération et de compromis s’impose alors.

 En l’espèce, la PNTTR conteste le caractère suf-
fisant des mesures d’accommodement prévues par 
les conditions dont est assorti le certificat d’appro-
bation de projet. Elle soutient que celui-ci n’aurait 
pas dû être délivré tant qu’on n’avait pas répondu de 
façon satisfaisante à ses préoccupations, surtout en 
ce qui concerne l’établissement de données de base.

 En toute déférence, je ne souscris pas à cette opi-
nion. Dans le cadre du processus prévu par la Loi 
pour la délivrance du certificat d’approbation de 
projet, les préoccupations de la PNTTR ont fait l’ob-
jet de mesures d’accommodement suffisantes. En 
plus de l’analyse présentée dans le rapport minori-
taire, le rapport majoritaire a exposé en détail les 

statutory time limits had been granted, and in the 
opinion of the project assessment director, “the 
positions of all of the Project Committee members, 
including the TRTFN had crystallized” (Affidavit of 
Norman Ringstad, at para. 82 (quoted at para. 57 of 
the Court of Appeal’s judgment)). The concerns of 
the TRTFN were well understood as reflected in the 
Recommendations Report and Project Report, and 
had been meaningfully discussed. The Province had 
thoroughly fulfilled its duty to consult.

 As discussed in Haida, the process of consultation 
may lead to a duty to accommodate Aboriginal con-
cerns by adapting decisions or policies in response. 
The purpose of s. 35(1) of the Constitution Act, 1982 
is to facilitate the ultimate reconciliation of prior 
Aboriginal occupation with de facto Crown sover-
eignty. Pending settlement, the Crown is bound by 
its honour to balance societal and Aboriginal inter-
ests in making decisions that may affect Aboriginal 
claims. The Crown may be required to make deci-
sions in the face of disagreement as to the adequacy 
of its response to Aboriginal concerns. Balance and 
compromise will then be necessary.

 The TRTFN in this case disputes the adequacy 
of the accommodation ultimately provided by the 
terms of the Project Approval Certificate. It argues 
that the Certificate should not have been issued until 
its concerns were addressed to its satisfaction, par-
ticularly with regard to the establishment of baseline 
information. 

 With respect, I disagree. Within the terms of the 
process provided for project approval certification 
under the Act, TRTFN concerns were adequately 
accommodated. In addition to the discussion in 
the minority report, the majority report thoroughly 
identified the TRTFN’s concerns and recommended 
mitigation strategies, which were adopted into the 
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préoccupations de la PNTTR et a recommandé des 
mesures d’atténuation, lesquelles ont été intégrées 
dans les conditions du certificat. Ces mesures pré-
voyaient notamment qu’il soit ordonné à Redfern 
d’établir des données de base et comprenaient des 
recommandations au sujet de la gestion future de la 
route et sa fermeture.

 La délivrance du certificat d’approbation de projet 
est simplement l’étape du processus qui permet la 
mise en œuvre du projet. Dans l’affaire Haïda, la 
province a fait valoir que, même s’il n’y avait pas eu 
du tout de consultation à l’étape en litige, soit celle 
de la [TRADUCTION] « stratégie », les Haïda avaient 
la possibilité de se faire entendre ultérieurement, à 
l’étape des [TRADUCTION] « activités ». La situation 
est différente en l’espèce, car la PNTTR a été con-
sultée tout au long du processus de délivrance du 
certificat, et ses préoccupations ont fait l’objet de 
mesures d’accommodement.

 Le comité d’examen du projet a conclu que cer-
taines préoccupations non encore examinées pour-
raient être étudiées de façon plus efficace à l’étape 
du permis, dans le contexte plus large de la négocia-
tion de traités ou lors de la planification d’une stra-
tégie d’utilisation du territoire. Il ressort clairement 
du rapport majoritaire et des conditions du certifi-
cat que, pour la délivrance des permis subséquents, 
Redfern devra fournir d’autres renseignements et 
analyses, et que des consultations et négociations 
ultérieures avec la PNTTR pourront entraîner la 
prise de mesures d’accommodement. Par exemple, 
Redfern devra fournir des données de base plus 
détaillées à l’étape du permis, ce qui pourrait entraî-
ner un rajustement du tracé de la route. D’autres 
études socio-économiques seront effectuées. Il a été 
recommandé de former un groupe conjoint d’amé-
nagement et de répondre aux préoccupations de la 
PNTTR par la négociation avec la province et par le 
recours aux pouvoirs de réglementation de celle-ci. 
Il ne fait donc aucun doute que le comité d’examen 
du projet, et par voie de conséquence les ministres, 
ont examiné la question de savoir dans quelle mesure 
les préoccupations de la PNTTR devaient faire l’ob-
jet d’accommodements à ce stade du projet et dans 
quelles autres instances celle-ci pourrait continuer 
de participer au processus. On s’attend à ce que, à 

terms and conditions of certification. These mitiga-
tion strategies included further directions to Redfern 
to develop baseline information, and recommenda-
tions regarding future management and closure of 
the road. 

 Project approval certification is simply one stage 
in the process by which a development moves for-
ward. In Haida, the Province argued that although 
no consultation occurred at all at the disputed, “stra-
tegic” stage, opportunities existed for Haida input 
at a future “operational” level. That can be distin-
guished from the situation in this case, in which the 
TRTFN was consulted throughout the certification 
process and its concerns accommodated. 

 The Project Committee concluded that some out-
standing TRTFN concerns could be more effectively 
considered at the permit stage or at the broader stage 
of treaty negotiations or land use strategy planning. 
The majority report and terms and conditions of the 
Certificate make it clear that the subsequent permit-
ting process will require further information and 
analysis of Redfern, and that consultation and negoti-
ation with the TRTFN may continue to yield accom-
modation in response. For example, more detailed 
baseline information will be required of Redfern 
at the permit stage, which may lead to adjustments 
in the road’s course. Further socio-economic stud-
ies will be undertaken. It was recommended that a 
joint management authority be established. It was 
also recommended that the TRTFN’s concerns 
be further addressed through negotiation with the 
Province and through the use of the Province’s reg-
ulatory powers. The Project Committee, and by 
extension the Ministers, therefore clearly addressed 
the issue of what accommodation of the TRTFN’s 
concerns was warranted at this stage of the project, 
and what other venues would also be appropriate for 
the TRTFN’s continued input. It is expected that, 
throughout the permitting, approval and licens-
ing process, as well as in the development of a land 
use strategy, the Crown will continue to fulfill its  

45

46

20
04

 S
C

C
 7

4 
(C

an
LI

I)



573PREMIÈRE NATION TLINGIT DE TAKU RIVER c. C.-B.  La Juge en chef[2004] 3 R.C.S.

chacune des étapes (permis, licences et autres auto-
risations) ainsi que lors de l’élaboration d’une stra-
tégie d’utilisation du territoire, la Couronne conti-
nue de s’acquitter honorablement de son obligation 
de consulter la PNTTR et, s’il y a lieu, de trouver des 
accommodements aux préoccupations de celle-ci.

IV. Conclusion

 En résumé, je conclus que les mesures de con-
sultation et d’accommodement adoptées par la pro-
vince avant de délivrer le certificat d’approbation 
du projet de la mine Tulsequah Chief étaient suf-
fisantes pour préserver l’honneur de la Couronne. 
Le pourvoi est accueilli. L’autorisation de pourvoi a 
été accordée à la condition que les appelants paient, 
sur la base partie-partie, les dépens des intimés 
PNTTR et Melvin Jack pour la demande d’autori-
sation de pourvoi et pour le pourvoi, quelle que soit 
l’issue de la cause. Aucune ordonnance relative aux 
dépens n’est rendue à l’égard des intimées Redfern 
Resources Ltd. et Redcorp Ventures Ltd.

 Pourvoi accueilli.

 Procureurs des appelants : Fuller Pearlman & 
McNeil, Victoria.

 Procureurs des intimés la Première nation 
Tlingit de Taku River et Melvin Jack, en son propre 
nom et au nom de tous les autres membres de la 
Première nation Tlingit de Taku River : Pape & 
Salter, Vancouver.

 Procureurs des intimées Redfern Resources Ltd. 
et Redcorp Ventures Ltd. auparavant connue sous 
le nom de Redfern Resources Ltd. : Blake Cassels 
& Graydon, Vancouver.

 Procureur de l’intervenant le procureur général 
du Canada : Ministère de la Justice, Vancouver.

 Procureur de l’intervenant le procureur général 
du Québec : Ministère de la Justice, Sainte-Foy.

 Procureur de l’intervenant le procureur général 
de l’Alberta : Alberta Justice, Edmonton.

 Procureurs des intervenants Business Council 
of British Columbia, British Columbia and Yukon 
Chamber of Mines, British Columbia Chamber of 

honourable duty to consult and, if indicated, accom-
modate the TRTFN.

IV. Conclusion

 In summary, I conclude that the consultation and 
accommodation engaged in by the Province prior 
to issuing the Project Approval Certificate for the 
Tulsequah Chief Mine were adequate to satisfy the 
honour of the Crown. The appeal is allowed. Leave 
to appeal was granted on terms that the appellants 
pay the party and party costs of the respondents 
TRTFN and Melvin Jack for the application for 
leave to appeal and for the appeal in any event of 
the cause. There will be no order as to costs with 
respect to the respondents Redfern Resources Ltd. 
and Redcorp Ventures Ltd.

 Appeal allowed.

 Solicitors for the appellants: Fuller Pearlman & 
McNeil, Victoria.

 Solicitors for the respondents Taku River Tlingit 
First Nation and Melvin Jack, on behalf of himself 
and all other members of the Taku River Tlingit 
First Nation: Pape & Salter, Vancouver.

 Solicitors for the respondents Redfern Resources 
Ltd. and Redcorp Ventures Ltd. formerly known as 
Redfern Resources Ltd.: Blake Cassels & Graydon, 
Vancouver.

 Solicitor for the intervener the Attorney General 
of Canada: Department of Justice, Vancouver.

 Solicitor for the intervener the Attorney General 
of Quebec: Department of Justice, Sainte-Foy.

 Solicitor for the intervener the Attorney General 
of Alberta: Alberta Justice, Edmonton.

 Solicitors for the interveners Business Council 
of British Columbia, British Columbia and Yukon 
Chamber of Mines, British Columbia Chamber of 

47

20
04

 S
C

C
 7

4 
(C

an
LI

I)



574 TAKU RIVER TLINGIT FIRST NATION v. B.C. [2004] 3 S.C.R.

Commerce, British Columbia Wildlife Federation, 
Council of Forest Industries, Mining Association 
of British Columbia et Aggregate Producers 
Association of British Columbia : Fasken Martineau 
DuMoulin, Vancouver.

 Procureurs de l’intervenante la Première na- 
tion de Doig River : Rath & Company, Priddis, 
Alberta.

 Procureurs de l’intervenant le Sommet des 
Premières nations : Braker & Company, Port 
Alberni, Colombie-Britannique.

 Procureurs de l’intervenante Union of British 
Columbia Indian Chiefs : Cook Roberts, Victoria.

Commerce, British Columbia Wildlife Federation, 
Council of Forest Industries, Mining Association 
of British Columbia and Aggregate Producers 
Association of British Columbia: Fasken Martineau 
DuMoulin, Vancouver.

 Solicitors for the intervener Doig River First 
Nation: Rath & Company, Priddis, Alberta.

 Solicitors for the intervener First Nations 
Summit: Braker & Company, Port Alberni, British 
Columbia.

 Solicitors for the intervener Union of British 
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INTRODUCTION 

[1] Taseko Mines Limited, the plaintiff in Vancouver Action No.  S117685, and 

Marilyn Baptiste, a defendant in that action and petitioner in Victoria Action 

No. 114556, apply for competing interim injunctions, each restraining the other in 

relation to a program of exploration work in an area of the traditional territory of the 

Tsilhqot'in Nation. 

[2] For a period approaching 20 years, Taseko has pursued the development of 

a major open pit gold and copper mine in the Cariboo-Chilcotin area of British 

Columbia, known as the Prosperity Project.  The resource is said to be one of 

Canada's largest known undeveloped gold and copper deposits.  To this end, 

Taseko has acquired various mineral claims and a mining lease, all lawfully granted 

under the Mineral Tenure Act, R.S.B.C., 1996, c. 292. 

[3] The proposed Prosperity mine is potentially a billion-dollar project.  Should it 

proceed, its impact on both the economy and the environment will be unquestionably 

substantial. 

[4] This proceeding is not about whether the project should or will proceed. 

[5] The location of the proposed mine is in an area over which the Tsilhqot'in 

Nation assert aboriginal title, and within which they claim aboriginal rights.  In 

Tsilhqot'in Nation v. British Columbia, 2007 BCSC 1700, the appeal from which has 

been heard but not decided, the area is described as the "Eastern Trapline 

Territory".  Mr. Justice Vickers concluded that the Tsilhqot'in had failed to prove 

aboriginal title to the Eastern Trapline Territory, but had established aboriginal rights 

throughout the area.  Among that territory's distinguishing features are Fish Lake 

(Teztan Biny), Little Fish Lake (Y'anah Biny), and their surrounding area, the Nabas. 

[6] In its initial iteration, the Prosperity Project failed to satisfy a Review Panel 

established by the Federal Minister of the Environment.  Among its perceived flaws 

were the required sacrifice of Fish Lake, Little Fish Lake and the Nabas. 
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[7] The review process included public hearings in the Cariboo-Chilcotin area in 

the spring of 2010, in which the Tsilhqot'in Nation participated.  The Panel's Report, 

described by some as "scathing", was issued on July 2, 2010.  The Federal 

Government's response came on November 2, 2010: 

Taking into consideration the Report of the Panel and the implementation of 
any mitigation measures that the RAs consider appropriate, and in weighing 
the socio-economic benefits and potential significant adverse environmental 
effects, the Government of Canada has determined that the significant 
adverse environmental effects cannot be justified in the circumstances. 

The Government of Canada wishes to see resource projects developed, 
however, it must balance the economic benefits of projects with responsible 
resource development.  The Government is not opposed to the mining of the 
Prosperity ore body, however, it cannot justify providing the authorizations 
that would enable the Project to be carried out as proposed.  The 
Government notes that this decision does not preclude the proponent from 
submitting a project proposal that includes addressing the factors considered 
by the panel. 

[8] Taseko Mines did just that.  The rise in the prices for gold and copper, and 

the economic outlook, allowed Taseko to develop a viable proposal that eliminated 

the most significant adverse environmental effects of the original project; in 

particular, the destruction of Fish Lake.  This redesigned proposal, named the "New 

Prosperity Project", would add $300 million to the projected development cost, but 

this was justified by the increase in commodity prices.  Accordingly, in August of 

2011, Taseko submitted a revised comprehensive project description for the New 

Prosperity Project to the Canadian Environmental Assessment Agency. 

[9] Since then, Taseko has obtained two provincial permits that allow it to carry 

out a program of exploration designed principally to obtain geological information of 

relevance to the engineering of the new project.  Taseko expects that this 

information will assist in the environmental assessment of the New Prosperity 

Project, particularly in relation to the environmental impact of the changes that were 

made to preserve Fish Lake.  These two permits were a Notice of Work (NOW) 

approved by the Senior Inspector of Mines, and an Occupant Licence to Cut and 

Remove Timber (OLC) approved by the District Manager Resource Operations, 

Cariboo-Chilcotin. 
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[10] Taseko's attempts to embark on the program covered by these permits were 

stymied by the refusal of Marilyn Baptiste to recognize their authority to proceed into 

what she described as Tsilhqot'in territory.  In a blockade that appeared to me to be 

more moral than physical, but was nonetheless effective, she declined to let 

Taseko's convoy of trucks and equipment pass.  To its credit, Taseko turned its 

convoy around and left, avoiding any action that might escalate the confrontation. 

[11] Marilyn Baptiste is the elected Chief of the Xeni Gwet'in, one of the six bands 

that constitute the Tsilhqot'in Nation.  Within the Tsilhqot'in Nation, the Xeni Gwet'in 

have a particular responsibility for the stewardship of that portion of Tsilhqot'in 

traditional territory that includes Fish Lake, Little Fish Lake and the Nabas. 

[12] In the circumstances, Taseko applies for an injunction preventing Chief 

Baptiste and any others with notice of the order from obstructing, impeding or 

restricting its access to the area where its program of exploration is to be carried out. 

[13] The Xeni Gwet'in and the Tsilhqot'in, meanwhile, through Chief Baptiste, had 

filed a petition seeking judicial review of the decisions to issue the permits required 

by Taseko to carry out this program.  I will refer to them collectively as the 

petitioners.  They seek an injunction preventing Taseko from proceeding with its 

exploration program until they have had an opportunity to have their application for 

judicial review heard and determined. 

[14] When the Taseko injunction application came before me on November 18, 

2011, I adjourned it to this week, and ordered that it be heard together with the 

petitioners' injunction application.  That has now taken place. 

[15] For the reasons that follow, I have decided that the petitioners are entitled to 

the interim injunction they seek, subject to terms to be discussed.  In these 

circumstances, I can find no basis to support the granting of the injunctive relief 

sought by Taseko Mines. 
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BACKGROUND 

[16] The bands of the Tsilhqot'in Nation vigorously opposed the original Prosperity 

Project, and put a great deal of blood, sweat and tears into educating the Federal 

Review Panel about their concerns, and how the project would impact them.  This 

was an exhausting exercise, and they were dismayed by the project's resurrection 

as the New Prosperity mine.  From their perspective, the revised project did not 

adequately address the factors considered by the Federal Review Panel, but 

continued to represent significant adverse environmental effects that remained 

unjustifiable. 

[17] In the circumstances, the Tsilhqot'in National Government, through Chief 

Baptiste and others, entered into a process of consultation with the Federal 

Government in the hope of persuading it to reject the New Prosperity Project without 

the need for holding another environmental assessment with all the expense and 

effort that that would entail.  It was their position that the revised proposal was based 

on an alternate mine plan that the previous Federal Review Panel had already 

considered and rejected. 

[18] On August 30, 2011, the Canadian Environmental Assessment Agency wrote 

to the Tsilhqot'in National Government to advise that it had accepted the Project 

Description for the New Prosperity Gold-Copper Mine Project Proposal.  The agency 

indicated that it had 90 days from August 9, when the proposal was received, within 

which to determine whether to commence a comprehensive study of the proposed 

project.  That determination was to be made by November 7, 2011.  The Agency 

then discussed meeting with the Tsilhqot'in National Government for information 

gathering and further discussion of their views. 

[19] The parties appear to have had a materially different appreciation of the 

significance of this process.  Taseko, it seems, assumed that all that remained to be 

determined was by which route the Agency's environmental assessment would 

proceed.  The Tsilhqot'in National Government, on the other hand, understood that 

the agency would be determining whether to proceed with an environmental 
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assessment at all, and if so, by what route.  In short, unlike Taseko, the Tsilhqot'in 

understood that the possibility remained that the project would be rejected at that 

point, without further assessment. 

[20] I accept the parties' assertions as to their respective states of mind.  The 

affidavit evidence before me supports the conclusion that the understanding of the 

Tsilhqot'in was likely the correct one. 

[21] In anticipation of this process, Taseko wrote to the BC Ministry of Energy and 

Mines on May 11, 2011, stating as follows: 

Please find enclosed a Notice of Work (NOW) application for Taseko's 
proposed 2011 exploration drilling and test pitting for the Prosperity Gold-
Copper Project. 

In 2011, we intend to conduct exploration activities to provide information 
supporting the detailed engineering of the project.  The program includes: 

•  Approximately 59 test pits to inform detailed engineering of new 
tailings storage facility (TSF) and ore stockpile foundations; 

•  10 geophysical lines along the proposed main, west and south 
embankments of the TSF; 

•  Approximately 8 geotechnical drill holes of approximately 50 to 75 m 
in depth to inform detailed engineering of the new TSF embankments; 

•  Approximately 10 diamond drill holes of up to roughly 250 m in depth 
within the pit area to collect samples for confirmatory metallurgical 
work to be performed this winter; and, 

•  Approximately 23.5 km of exploration trail required to access 
exploration sites. 

[22] The letter went on to indicate that the total disturbance of the 2011 program 

was expected to be 13.1 ha, including 12 ha due to clearing timber and brush for 

exploration trails and geophysical lines.  The timber volume was estimated at 

1,048 m³, most of which was attributed to trail clearing.  Reclamation of the trails 

would be accomplished by pulling wood waste back over them to discourage 

recreational and ATV use, and breaks in the debris would be provided to allow for 

cattle and horse travel.  It was expected that the work would begin August 1, 2011 

and would require three months to complete. 
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[23] On June 23, 2011, Ms. Bev Wassenaar, Land and Resource Specialist, 

Resource Authorizations, First Nation Consultation Coordination, Ministry of Forests, 

Lands and Natural Resource Operations, wrote to Chief Baptiste to advise of the 

notice of work application, attaching a copy.  Ms. Wassenaar acknowledged that the 

proposed work was within an area of proven aboriginal rights, and advised that she 

would be the consultation contact for the NOW application, and the related occupant 

licence to cut.  She went on to say: 

To support the consultation process for this distinct and separate exploration 
phase of the overall revised Project proposal, the province has begun to 
conduct an initial analysis of the potential impacts of this exploration on 
known Aboriginal rights and Aboriginal Interests of the Tsilhqot'in Nation in 
the area of the proposed work.  In doing that the province has also proposed 
some preliminary mitigations in relation to the identified potential impacts 
from exploration.... The attached initial assessment of potential impacts to 
known Aboriginal Rights and Interests relates only to the specific activities 
presented in the NOW application and its related Occupant License to Cut 
and outlines draft mitigation options and proposed permit conditions for you 
to consider.  Your contribution to the development and refinement of this draft 
table is being requested. 

[24] Ms. Wassenaar went on to request comments in the next 30 days, and 

indicated a desire to set up a meeting with appropriate representatives from the 

province, Xeni Gwet'in and Taseko. 

[25] A response to this letter came from counsel representing the petitioners 

addressed to the Minister of Forests, Lands and Natural Resource Operations and 

copied to Ms. Wassenaar.  This letter outlined their opposition to the project as a 

whole, to the notice of work, and to any other steps being taken to further the 

development of the mine in an area of "profound cultural importance for the 

Tsilhqot'in people". 

[26] The letter also raised particular objections to proceeding with the 

consideration of the notice of work at that time.  This was said to be premature given 

that the Federal Government had yet to decide whether to proceed further in the 

regulatory process.  Consequently, it was suggested, 

20
11

 B
C

S
C

 1
67

5 
(C

an
LI

I)



Taseko Mines Limited v. Phillips Page 9 

 

• the NOW's extensive dr illing and roadwork with its impact upon Tsilhqot'in 

established rights, culture and traditional use, should be avoided pending 

that decision; 

• the Tsilhqot'in ought not to be put to the further effort and expense of 

dealing with the application until it was decided that the project would 

proceed to further stages of review; and 

• the Tsilhqot'in were already involved in a federal consultation process, and 

had neither the manpower nor the economic resources to deal with a 

provincial consultation process that may prove to be unnecessary. 

[27] In this letter, and the exchanges of correspondence that succeeded it, three 

significant areas of disagreement emerged.  The first was the issue of prematurity as 

just discussed.  Ms. Wassenaar's response was that the relevant decision-makers 

were by statute required to consider applications such as this and to make 

decisions. 

[28] The second was the assessment of both the required degree of consultation 

and the potential impact of the proposed NOW activities on proven aboriginal rights.  

Ms. Wassenaar assessed the former at the middle range, and the latter as low.  The 

Tsilhqot'in position was that they were entitled to a deep level of consultation in the 

circumstances, and that the impact upon their aboriginal rights was high. 

[29] This dispute arose in part from the third area: Ms. Wassenaar limited her 

assessment to the specific activities presented in the NOW and the OLC, contrary to 

the Tsilhqot'in position that the assessment should take into account the cumulative 

effect of this exploration program on top of previous programs, together with the 

potential impact of the full mining operation towards which this program was a step.  

Both positions find some support in the case law. 

[30] On September 22, 2011, Ms. Wassenaar wrote to the Tsilhqot'in National 

Government: 
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As stated, Statutory Decision-Makers are required to consider all relevant 
information provided to them including points you made requesting deferral of 
the NOW decision until after the CEAA (Canadian Environmental 
Assessment Agency) decision.  In addition to the timing of the CEAA 
decision, the decision-maker will also need to balance factors such as the 
restrictive timing window Taseko Mines Limited (TML) will have with regard to 
their ability to be able to conduct exploration activity in the fall of 2011.  As I 
indicated previously, my summary and recommendations on this will be 
provided to the decision makers September 29, 2011.  A decision by each of 
the Statutory Decision-Makers will follow.  The decision-makers can choose 
to approve or refuse to issue the authorizations based in part on the 
information included in my report.  If the Decision-Maker concludes that 
further consultation or information is needed prior to making a decision, then 
these further steps would occur. 

[31] Ms. Wassenaar went on to reiterate an offer to meet, and advised that any 

additional comments received prior to September 29, 2011, would be reflected in her 

recommendations to the decision-makers. 

[32] At 5:43 PM on September 29, 2011, Mr. J. P. Laplante, Mining, Oil and Gas 

Manager for the Tsilhqot'in National Government, sent an e-mail in response to 

Ms. Wassenaar's letter and a subsequent voicemail requesting a meeting.  The e-

mail reiterated its opposition to "the continued fragmentation and impacts to this 

sensitive area from the proposed exploration program", and confirmed the 

Tsilhqot'in's interest in meeting with the statutory decision-makers prior to any 

permits being issued.  The position was restated that no permits should be issued 

until meaningful consultation and accommodation occurs, including a meeting with 

the Minister, and responses to various requests that were previously made. 

[33] On September 29, 2011, the Inspector of Mines issued a Mines Act, R.S.B.C. 

1996, c. 293, permit authorizing the activities detailed in the notice of work.  The 

Tsilhqot'in were advised of this on October 4, 2011. 

[34] On October 7, 2011, Chief Baptiste and other representatives of the 

Tsilhqot'in National Government and its bands met with Mike Pedersen, the Ministry 

of Forests decision-maker with respect to the Occupant Licence to Cut Timber.  

Mr. Pedersen had not yet rendered his decision.  Mr. Pedersen had not reviewed the 

relevant documentation, in order to keep an open mind.  As a result, he was unable 
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to answer questions concerning what support there was for the need to do some or 

all of the work at that time.  He noted that his responsibility was limited to the cutting 

permit; the justification for the trails would be dealt with through the Ministry of 

Mines. 

[35] The Occupant Licence to Cut Timber was approved and issued on October 

12, 2011. 

[36] On October 13, 2011, the Tsilhqot'in National Government wrote to Taseko 

concerning the proposed 2011 exploration program and the approval of the NOW 

application, stating: 

TNG has still not received any rationale for the decision.  At this stage, TNG 
considers the authorization to be in breach of the Crown's duties of 
consultation, and an unjustified infringement of its aboriginal rights, and 
accordingly unconstitutional and unlawful.  We advise you not commence any 
activities on the basis of such an authorization.  We further advise that any 
reliance placed by [Taseko] on such an authorization is at the company's risk, 
as TNG is presently reviewing its options for response, including legal 
challenge. 

[37] On November 7, 2011, the Canadian Environmental Assessment Agency 

issued its decision that the New Prosperity Project would be referred to a Review 

Panel for assessment.  The project accordingly remained alive. 

[38] The Ministry of Energy, Mines and Petroleum Resources' reasons for its 

September 29 decision approving the exploration program (the rationale referred to 

in the Tsilhqot'in letter of October 13) were set out in a letter dated October 10, 

2011.  On the evidence, however, that letter was signed on November 4, mailed on 

November 7, and reviewed at the Tsilhqot'in office following the long weekend on 

November 14, 2011, after the events on the ground that led to Taseko's application 

had begun to unfold. 

[39] In the meantime, the petition for judicial review had been filed on 

November 10, 2011, and the petitioners' application for an interim injunction was 

filed on November 14, the same date as the filing of Taseko's Notice of Civil Claim. 
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DISCUSSION 

1. The Petitioners' Application 

[40] I propose to assess the petitioners' application for an injunction first.  This is 

because if they are entitled to the relief they seek, being an order restraining Taseko 

from proceeding with the program covered by the permits at issue in the application 

for judicial review, then the basis for Taseko's application arguably disappears.  

Conversely, if they are not entitled to injunctive relief, then Taseko's application 

could be considered in a more discrete context. 

a. The Test 

[41] In British Columbia, the test for interlocutory injunctions is the two-part test 

established in A.G. British Columbia v. Wale (1986), 9 B.C.L.R. (2d) 333 at 345 

(C.A.), aff’d [1991] 1 S.C.R. 62, and described in Canadian Broadcasting Corp. 

(CBC) v. CKPG Television Ltd. (1992), 64 B.C.L.R. (2d) 96 (C.A.) at 101: 

The two-pronged test is this: "first, the applicant must satisfy the court that 
there is a fair question to be tried as to the existence of the right which he 
alleges and a breach thereof, actual or reasonably apprehended.  Second, he 
must establish that the balance of convenience favours the granting of an 
injunction." 

See also Expert Travel Financial Security (E.T.F.S.) Inc. v. BMS Harris & Dixon 

Insurance Brokers Ltd., 2005 BCCA 5 and Canadian Forest Products Inc. v. Sam, 

2011 BCSC 676. 

[42] The threshold for the first part, whether there is a fair question to be tried, is 

relatively low and does not require the applicant to prove a strong prima facie case: 

RJR-MacDonald Inc. v. Canada (Attorney General), [1994] 1 S.C.R. 311 at para. 49. 

[43] Weighing the balance of convenience as required by the second part will, of 

course, include a consideration of irreparable harm, and the question of who will 

suffer the greater harm from the granting or refusal of the interlocutory injunction 

pending a determination on the merits: RJR-MacDonald Inc. at para. 62. 
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b. Is there a fair question to be tried? 

[44] The question to be tried is whether, in its conduct of the process that led to 

granting the NOW and OLC approvals, the Crown breached its duties of consultation 

owed to the Xeni Gwet'in and Tsilhqot'in Nation. 

[45] That such duties were owed is beyond doubt.  That the Crown in fact 

engaged in a process of consultation and accommodation is also beyond doubt.  

The question is whether it did so sufficiently in the circumstances. 

[46] The petitioners point out that this is a case in which both the entitlement to 

aboriginal rights and the importance of the lands in question to the Xeni Gwet'in and 

Tsilhqot'in Nation have been established and recognized, through both the 

Tsilhqot'in Nation decision and the previous environmental assessment process.  

They argue that, in all of the circumstances, the scope of the duty required here was 

deep consultation, as discussed in Haida Nation v. British Columbia (Ministry of 

Forests), [2004] 3 S.C.R. 511.  They assert further that the Crown fell short of its 

consultation obligations in a number of ways including: rushing to approval without 

any need to do so and imposing arbitrary deadlines; limiting its consideration of 

potential impacts to the 2011 program in isolation from the cumulative impact of 

years of exploration work, and the future impact of a full mining operation; failing to 

consider cultural impacts including impact on the exercise of aboriginal rights, as 

opposed to the environment alone; carrying out its perceived duties of consultation 

on the basis of an erroneous assessment of the scope of those duties; failure to 

provide necessary information; and failure to provide timely notice of its reasons. 

[47] The Crown and Taseko submit that even though the threshold for this test is 

low, the petitioners fail to cross it.  They argue that the Crown was correct to focus 

on the effect of the work to be performed in this particular program, relying on Rio 

Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 650.  

They contend that given the limited nature of this work, the required scope of 

consultation fell at the lower end of the Haida spectrum.  They assert that the 

permits, having validly issued, must be assumed lawful until proven otherwise, 
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relying on Moulton Contracting Ltd. v. British Columbia, 2011 BCCA 311, 20 

B.C.L.R. (5th) 35.  They maintain that the petitioners could have started their 

challenge much sooner, and, most importantly, failed in their own obligation to 

participate in the consultation process in a meaningful way.  Instead, they held fast 

to their opposition to anything that might advance the mine, and waited until Taseko 

had vested rights before raising their challenge. 

[48] I am satisfied that the petitioners have established that there is a fair question 

to be tried.  I am unable to conclude on the evidence before me (which was not the 

entire consultation record) that the Xeni Gwet'in and Tsilhqot'in Nation failed in their 

own consultation obligations, particularly given their limited resources and all with 

which they were having to contend.  Moreover, this is not the place to determine 

whether the Crown's focus on the work to be performed was appropriate, as 

suggested in Rio Tinto, or whether the circumstances are such that Rio Tinto should 

be distinguished, as our Court of Appeal concluded was the case in West Moberly 

First Nations v. British Columbia (Ministry of Energy, Mines and Petroleum 

Resources), 2011 BCCA 247.  Questions such as the appropriate focus, and the 

scope of consultation required, must be determined at the hearing of the petition for 

judicial review.  For my part, I have no difficulty in concluding that the petitioners 

have established a serious case to be tried.  The first part of the test, then, has been 

met. 

c. Does the balance of convenience favour an injunction? 

[49] Taseko and the Crown argue that the balance of convenience strongly 

favours the denial of the petitioners' application for injunctive relief, and, it follows, 

the granting of an injunction to Taseko. 

[50] They point to a number of factors.  These include the following submissions: 

a) the status quo favours Taseko: it is the holder of permits which must 

be presumed valid until proven otherwise, and therefore is entitled to 

go about its lawful business; 
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b) preventing Taseko from going about its lawful business of itself 

constitutes irreparable harm; 

c) delaying the process of gathering information for the environmental 

assessment constitutes irreparable harm to Taseko; time is an asset, 

and the redesign of the project, which would involve an additional 

expenditure of $300 million, is based on time-sensitive conditions; 

d) even if the petitioners can successfully establish that the Crown had 

breached its duties of consultation, it does not follow that the permits 

would be quashed. 

e) Taseko continues to incur ongoing expense as a result of the delay, 

and has lost the availability of expertise it had lined up but has been 

obliged to let go because of this proceeding; 

f) there is no prospect of recovering any losses from the Xeni Gwet'in 

and Tsilhqot'in Nation, thereby once again giving rise to irreparable 

harm; 

g) the petitioners have given no undertaking in damages, disentitling 

them to an injunction in the circumstances, or at least constituting a 

significant factor in weighing the balance of convenience; 

h) the potential loss of the procedural right of consultation at the 

appropriate level that might flow from the failure to grant an injunction 

to the Xeni Gwet'in and Tsilhqot'in Nation does not in law constitute 

irreparable harm.  That harm must arise in relation to their substantive 

rights; 

i) the Xeni Gwet'in and Tsilhqot'in Nation have been unable to 

demonstrate satisfactorily any harm to their substantive rights (that is, 

their aboriginal rights) from this particular scope of work, and the 
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ultimate development of the mine itself remains far too speculative to 

be taken into account; 

j) the actual harm flowing from the permitted program is minimal, 

consisting of small drill holes and shallow test pits that will be refilled 

and recovered, the cutting of timber that is largely pine beetle kill, and 

the clearing of trails that will be subject to reclamation, all in an area 

that is no longer pristine, having been subjected to various mining 

related activities in the past; 

k) it is in the public interest that Taseko have available to it all of the best 

information to submit to the environmental assessment process; and 

l) having illegally prevented Taseko from exercising its lawful rights, the 

petitioners do not come to court with the clean hands required of a 

party seeking the equitable remedy of injunctive relief, and this should 

at least be taken into account in assessing the balance of 

convenience. 

[51] I do not propose to deal with each of these points individually.  Rather, I will 

endeavour to explain as best I can why, in my view, the balance of convenience 

favours the petitioners.  I turn first to the question of delay. 

[52] I think it clear on the evidence that Taseko indeed pursued its permits with 

dispatch.  It began the application process before it even submitted the New 

Prosperity Project to the Canadian Environmental Assessment Agency, initially 

proposing to carry out the work between the beginning of August and the end of 

October, 2011. 

[53] That target could not be achieved.  The "timing window" referred to by 

Ms. Wassenaar in her letter of September 22, 2011, evaporated for reasons that had 

little to do with the petitioners, who remained mystified as to why there could not be 

a further delay at least to determine from the environmental assessment agency's 

pending decision whether there was any point to the exercise.  Taseko never took 
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the position that it wanted to proceed with the program regardless of whether the 

project would be accepted for environmental assessment.  Yet no reason was ever 

given by either Taseko or the Crown for proceeding with the timetable the Crown 

imposed, other than the fact of Taseko's application 

[54] Taseko originally took the position that the Federal Government established a 

12-month window for the environmental assessment process so that any delay 

irreparably harmed its ability to fulfill its obligations within that mandated time.  On 

the evidence, however, this position proved to be incorrect; the 12-month period 

does not include the time it would take Taseko to respond to information requests, or 

the time that it would take Taseko to prepare and submit its environmental impact 

studies. 

[55] Taseko then took the position that time is still an asset, and as it is in the 

business of developing mines, delay in this process constitutes irreparable harm.  

Yet Taseko has pointed to its efforts over 20 years to bring the Prosperity Project to 

fruition.  One wonders how irreparable a few more months would be?  Its new 

project is based upon long-term forecasts, not short-term market fluctuations.  That 

does not mean that delay is not harmful, and I accept that delay is contrary to 

Taseko's interests.  What does follow is that the delay weighs less heavily in the 

balance. 

[56] I next turn to the question of what harm alleged by the petitioners is relevant.  

Taseko and the Crown rely on Sunshine Logging (2004) Ltd. v. Prior, 2011 BCSC 

1044, for the proposition that "the loss of the constitutional right ... to be consulted 

does not itself amount to irreparable harm" (para.30).  Mr. Justice Willcock went on, 

however, to reflect at paragraph 34 that "it ought not to be said that irreparable harm 

arises in every case where there is a failure to consult".  What he makes clear in 

paragraph 32 is that while a failure to consult need not without more signify 

irreparable harm, it nevertheless remains to be weighed in determining the balance 

of convenience. 
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[57] In my view, it follows from that case and many others that in weighing the 

balance of convenience, it is proper to take into account the fact that if the injunction 

does not issue, the petitioners will have lost their asserted right to be consulted at a 

deep level in relation to the exploration program, and their petition will become moot.  

Granting the injunction, on the other hand, will not deprive Taseko of the opportunity 

to obtain the geological and engineering information it requires, except to the extent 

that their proposed program is properly curtailed by the process of appropriate 

consultation.  If the petitioners are ultimately unsuccessful, and the permits upheld, 

then Taseko will be behind by a few months, but in the overall scheme of its billion-

dollar project , I consider that to be a real but relatively minor inconvenience. 

[58] Like Dillon J. in the Canada Forest Products case at para. 75, I consider the 

words of MacPherson J.A. in Frontenac Ventures Corp. v. Ardoch Algonquin First 

Nation, 2008 ONCA 534, to be apropos the issue we are considering here: 

[46] Having regard to the clear line of Supreme Court jurisprudence, from 
Sparrow to Mikisew, where constitutionally protected aboriginal rights are 
asserted, injunctions sought by private parties to protect their interests should 
only be granted where every effort has been made by the court to encourage 
consultation, negotiation, accommodation and reconciliation among the 
competing rights and interests. Such is the case even if the affected 
aboriginal communities choose not to fully participate in the injunction 
proceedings. 

... 

[48] Where a requested injunction is intended to create "a protest-free 
zone" for contentious private activity that affects asserted aboriginal or treaty 
rights, the court must be very careful to ensure that, in the context of the 
dispute before it, the Crown has fully and faithfully discharged its duty to 
consult with the affected First Nations: see Julia E. Lawn, "The John Doe 
Injunction in Mass Protest Cases" (1998) 56 U.T. Fac. L. Rev. 101. 

[59] This leads me to the public interest aspect of the balance of convenience.  I 

fully accept Taseko's submission that it is in the public interest for Taseko to obtain 

the best available information for the purpose of informing the environmental 

assessment process.  I do not, however, see that interest as being significantly at 

risk should the petitioners obtain their injunction, for the reasons just discussed. 
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[60] On the other hand, it is also very much in the public interest to ensure that, in 

circumstances such as these, reconciliation of the competing interests is achieved 

through the only process available, being appropriate consultation and 

accommodation.  Those duties, of course, attach to the Crown.  Nevertheless, from 

the perspective of Taseko, that process is a cost and condition of doing business 

mandated by the historical and constitutional imperatives that are at once the glory 

and the burden of our nation.  Only by upholding the process can reconciliation be 

promoted; without reconciliation, nothing is accomplished.  This interest, in my view, 

is at risk should the injunction be denied, and weighs heavily in the balance of 

convenience. 

[61] I observe that the importance of that interest in this case is magnified by the 

reality that the petitioners and Taseko will be involved for the foreseeable future in 

an ongoing relationship with the Crown in the middle.  In these circumstances, it 

seems to me that the public interest in ensuring that the process of consultation and 

accommodation is set on a proper footing is particularly high. 

[62] I turn next to the question of actual damage.  Beside the fact of delay, Taseko 

points to the expense to which it has been put in marshalling its contractors and 

equipment only to have to release them all, without any assurance of ongoing 

availability, when its access to the work area was denied.  We are speaking of 

thousands, and perhaps tens of thousands of dollars, and I accept that there is little 

chance of recovering such losses from the petitioners should the petition for judicial 

review ultimately fail.  I further accept that this constitutes irreparable harm.  At the 

same time, it must be viewed in the context of the hundreds of millions of dollars that 

Taseko is prepared to spend on this project, and by my comments above as to the 

cost of doing business.  Moreover, there is no evidence here of widespread 

unemployment or damage to the community that would result from the injunction as 

there was in cases such as Lax Kw'alaams Indian Band v. British Columbia (Minister 

of Forests), 2004 BCCA 392. 
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[63] Turning to the potential effect of the program on the aboriginal rights of the 

petitioners, I bear in mind that the result of a successful challenge by the petitioners 

is on balance unlikely to eliminate the work altogether, though it may reduce it or 

effect an improved program of mitigation, or both. 

[64] Taseko submits that much of the harm asserted by the petitioners overstates 

the actual impact the work will have: 

[61] ...The area in which the work under the Approvals will be conducted is 
not the pristine environment contemplated in some cases in which 
interlocutory injunctions have been granted.  The work is in an area which is 
already had various mining related activities take place, and some of the 
current work is in the same location as previous works. 

[65] It seems to me, with respect, that this highlights one of the significant 

problems raised by the petitioners.  Each new incursion serves only to narrow further 

the habitat left to them in which to exercise their traditional rights.  Consequently, 

each new incursion becomes more significant than the last.  Each newly cleared trail 

remains a scar, for although reclamation is required, restoration is impossible.  The 

damage is irreparable.  It follows that if only a portion of the proposed new clearings 

and trails prove to be unnecessary, the preservation of that portion is vital. 

[66] The geology will always be there.  The ore bed is not going anywhere.  The 

same cannot be said of the habitat that is presently left to the petitioners.  Once 

disturbed, it is lost.  Once lost, the exercise of aboriginal rights is further diminished.  

This is supported by the evidence of Chief Baptiste, Alice William and Sonny Lulua. 

[67] In my view, this not only establishes significant irreparable harm to the 

petitioners' substantive rights, but also emphasizes again the importance of the 

process discussed above.  It also speaks to the status quo. 

[68] Next, I consider the point that the petitioners are unable to offer any 

undertaking as to damages.  They request relief from the requirement of Rule 10-

4(5) of the Supreme Court Civil Rules, which provides: 
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(5) Unless the court otherwise orders, an order for a pre-trial or interim 
injunction must contain the applicant's undertaking to abide by any order that 
the court may make as to damages. 

[69] That relief is to be provided only under special circumstances, which 

circumstances include the strength of the respective cases and the balance of 

convenience: Delta Municipality v. Nationwide Auctions Inc. (1979), 100 D.L.R. (3d) 

272, [1979] 4 W.W.R. 49 (B.C.S.C.).  There is no general exemption to the obligation 

for aboriginal litigants asserting aboriginal rights and title: Siska Indian Band v. 

British Columbia (Minister of Forests) (1998), 62 B.C.L.R. (3d) 133 (S.C.); 

Hupacasath First Nation v. British Columbia (Minister of Forests), 2005 BCSC 345. 

[70] I conclude that the circumstances of this case justify an order relieving the 

petitioners of the obligation to give an undertaking as to damages.  Those 

circumstances are: my assessment of the balance of convenience as outlined 

above; the importance of ensuring that matters proceed on an appropriate basis 

between these parties for the foreseeable future; and the relative economic strength 

of the parties and the relative harm each is likely to suffer.  I also take into account 

the petitioners' letter to Taseko of October 13, 2011, in which they notified Taseko of 

their position, and advised Taseko not commence any activities under the permits 

while the Tsilhqot'in National Government considered its options for response. 

[71] Finally, I turn to the question of whether the conduct of Chief Baptiste and 

others in effectively blocking Taseko from exercising its rights under the permits in 

question should disentitle the petitioners from injunctive relief, or otherwise weigh 

into the balance of convenience. 

[72] The conduct in question is not irrelevant, but on the state of the evidence, I 

question whether it is appropriate to conclude that the Xeni Gwet'in and the 

Tsilhqot'in Nation have come to court with unclean hands because of the unlawful 

action of Chief Baptiste and those who assisted her.  In my view, this conduct is 

more properly to be taken into account in considering Taseko's application, which I 

do below. 
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[73] Taking all these matters into consideration, I conclude that petitioners will 

suffer greater harm from the refusal of the injunction then will Taseko from the 

granting of it.  Accordingly, the balance of convenience weighs in favour of granting 

the injunction requested by the petitioners. 

d. Conclusion 

[74] The petitioners have satisfied the test for an interim injunction, and the order 

will go subject to terms that I will discuss with counsel.  The costs of the petitioners' 

application for an interim injunction will be at the discretion of the judge who hears 

the judicial review application. 

2. Taseko's Application 

[75] Given that Taseko is to be enjoined, for the time being, from proceeding with 

the exploration program that is covered by the two permits that are at issue, I am 

unable to see any need for injunctive relief for Taseko. 

[76] Taseko submitted that it has other reasons for going into the area in question 

in the ordinary course of its business, and therefore should be protected from any 

further interference.  Taseko has been exercising its rights under its permits, claims 

and lease over many years.  Never before has it encountered difficulty of the sort it 

encountered here.  The evidence does not establish any risk that Taseko will again 

be impeded in the circumstances that now exist.  I therefore see no basis to support 

the granting of injunctive relief to Taseko at this time.  Taseko will of course have 

leave to renew its application should events justify it doing so. 

[77] I am also mindful of the fact that Taseko has acted lawfully throughout and 

ought not to have been put in a position where it had to seek the injunctive relief set 

out in its application.  In the circumstances, because of the unlawful conduct of Chief 

Baptiste and the other defendants to Taseko's action, I exercise my discretion in 

relation to costs to award Taseko the costs of its application payable forthwith in any 

event of the cause of either proceeding.  The hearing of these applications took 
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3½ days.  I would attribute 1½ days to Taseko's application, and the other 2 days to 

the petitioners' application. 

3. Terms 

[78] I will now hear from counsel as to appropriate terms for the interim injunction 

awarded to the petitioners. 

[DISCUSSION WITH COUNSEL] 

[79] The terms the order in Victoria Action No. 114556 will be these: 

• Taseko Mines Limited and its agents,  employees and contractors, are 

hereby enjoined from undertaking any of the activities authorized by 

the permit granted by the Inspector of Mines on September 29, 2011, 

pursuant to Taseko’s Notice of Work application, and/or the Occupant 

Licence to Cut permit granted on October 12, 2011; 

• This order will remain in effect for 90 days from the date hereof unless 

extended upon application by the petitioners upon notice to the 

respondents, and in any event for no longer than is required for the 

petitioners' application for judicial review to be heard and determined; 

• Upon any application to extend the term of this order beyond 90 days, 

the petitioners will be required to establish that they are proceeding 

with the petition in a timely manner and in good faith, but will not 

otherwise have to re-establish their entitlement to an injunction as 

outlined in these reasons; 

• The Victoria Registry of this Court is directed to schedule the hearing 

of this petition to take place within 90 days or as soon thereafter as is 

practicable. 
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[80] Finally, as discussed, the parties are encouraged to re-engage in consultation 

immediately with a view to resolving the differences and competing interests that 

have been so capably articulated over the last week. 

“GRAUER, J.” 
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Reasons for Judgment of the Honourable Chief Justice Finch: 

I. Introduction 

[1] The Province of British Columbia (“B.C.”) appeals from the order of the 

Supreme Court of British Columbia pronounced 19 March 2010 declaring the Crown 

to be in breach of its duties to consult and accommodate the petitioners, West 

Moberly First Nations, who are Treaty 8 First Nations, concerning decisions made by 

government officials at the request of the respondent First Coal Corporation. Two of 

those decisions, made by officials in the Ministry of Energy, Mines and Petroleum 

Resources (“MEMPR”) on 1 September 2009, and 14 September 2009, amended 

existing permits to allow First Coal to obtain a 50,000 tonne bulk sample of coal, and 

to engage in a 173 drill hole, five trench Advanced Exploration Program. 

[2] The petitioners say those two decisions were made without proper 

consideration of their right to hunt caribou in the affected area as part of their 

traditional seasonal round, and without making adequate provision for the protection 

and restoration of those caribou, described as the Burnt Pine caribou herd. 

[3] The order granted by the chambers judge is in the following terms: 

THIS COURT DECLARES THAT: 

1. The Respondent, Her Majesty the Queen in right of the Province of 
British Columbia, as represented by Al Hoffman, Chief Inspector of 
Mines, Victor Koyanagi, Inspector of Mines and Dale Morgan, District 
Manager, Peace Forest District (“British Columbia”) failed to consult 
adequately and meaningfully and failed to accommodate reasonably 
the Petitioners’ hunting rights provided by Treaty No. 8 with respect to 
the Bulk Sample amendments and Advanced Exploration 
amendments to mining permit CX-9-022 and with respect to Occupant 
Licences to Cut L48261 and L48269. 

THIS COURT ORDERS THAT: 

2. The effect of the issuing of the amendment of September 14, 2009 
permitting the Advanced Exploration Program is stayed and the effect 
of the Occupant Licenses to Cut is suspended for 90 days from March 
19, 2010; 

3. Within the said 90 day period, British Columbia, in consultation with 
the Petitioners, will proceed expeditiously to put in place a 
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reasonable, active plan for the protection and augmentation of the 
Burnt Pine caribou herd, taking into account the views of the 
Petitioners, as well as the reports of British Columbia’s wildlife 
ecologists and biologists Dr. Dale Seip and Pierre Johnstone; ... 

[Emphasis added.] 

[4] No stay was ordered in respect of the amended Bulk Sample Permit of 

1 September 2009 but, as will appear below, it has not been acted upon. 

[5] The third decision challenged by the petitioners in the court below, made on 

8 October 2009 by the Deputy Minister of the Ministry of Forests and Range 

(“MOFR”), permitted First Coal to cut and clear up to 41 hectares of woodlands to 

facilitate the Advanced Exploration Program. The learned chambers judge held that 

the Deputy Minister’s decision was made in accordance with the relevant statutory 

powers granted to him (paras. 65-70 of the reasons), but he stayed action under that 

permit for 90 days as well. This aspect of his ruling is not in issue on appeal, and we 

need not address that decision further in these reasons.  

[6] On this appeal, as in the court below, B.C. acknowledges its duty to consult, 

and says that it was fulfilled. The Province says the learned chambers judge erred in 

interpreting the petitioners’ Treaty 8 right to hunt as a “species specific right”, and in 

holding that the petitioners’ interests could only be accommodated in one specific 

way. It says the chambers judge also erred in holding the departmental officials to an 

unreasonable standard with regard to the scope of their delegated authority. They 

were not authorized to address all Aboriginal issues and concerns. 

[7] As a result, B.C. says the chambers judge erred in holding that the Crown’s 

consultation and accommodation was unreasonable. 

[8] First Coal supports B.C.’s appeal against the judge’s order. First Coal says 

the chambers judge erred in holding that the scope of the Crown’s duty to consult 

included consideration of the cumulative effect of “past wrongs”, and potential future 

developments, instead of focusing on the potential impact of the challenged permits. 

First Coal says further that the learned chambers judge erred in law by rejecting the 
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plan put forward by First Coal, the Caribou Mitigation and Monitoring Plan (“CMMP”), 

as a reasonable form of accommodation. 

[9] Alternatively, First Coal says the chambers judge erred by imposing a 

“sanction” upon it, in the form of the 90-day stay directed by paragraph 2 of the 

order, when it had done nothing wrong. 

[10] B.C.’s appeal is also supported by the intervenor, the Attorney General of 

Alberta. It says the chambers judge misinterpreted the Treaty 8 right to hunt as 

species specific, and erred in deciding a public policy question, restoration of 

caribou, a matter within the authority of the other branches of government.  

[11] In response, the petitioners say the learned chambers judge made no 

reversible error. He correctly determined the nature and scope of the petitioners’ 

Treaty 8 right to hunt. He correctly determined the seriousness of the impact that the 

mining exploration would have on that right. And he correctly held that the 

consultation process was unreasonable, and that the proposed accommodation did 

not honourably balance the rights and interests at stake. 

[12] The petitioners’ position on this appeal is supported by two intervenors, 

Treaty 8 First Nations of Alberta, and Grand Council of Treaty #3. 

[13] The notice of appeal was filed in these proceedings on 16 April 2010. The 90-

day period stipulated by the chambers judge’s order for putting in place a plan for 

the protection and augmentation of the Burnt Pine caribou herd ended on 19 June 

2010.  

[14] The Court was advised that during the 90-day period following the order there 

were discussions between the parties. B.C. and the petitioners agreed on the 

formation of a “knowledge team” and a “planning team” who were to recommend 

measures necessary to protect and augment the Burnt Pine caribou herd, and to 

restore the petitioners’ treaty right to harvest caribou. 
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[15] On 18 June 2010, B.C. adopted one option of the planning team’s report, 

which, we were told, did not meet the petitioners’ objectives. 

[16] On 25 June 2010, the petitioners issued a new petition (No. 10-2786 Victoria 

Registry) seeking a declaration that B.C. is in breach of the order made on 19 March 

2010, the subject of this appeal, as well as various other relief including orders 

quashing the Bulk Sample Permit and Advanced Exploration Amending Permit, and 

an interim injunction against First Coal. 

[17] That petition was amended on 23 July 2010. 

[18] We are advised by counsel that they have agreed to hold proceedings under 

the new petition in abeyance pending the outcome of this appeal. Since the 

expiration of the 90-day stay period, the parties have conducted themselves by 

agreement, rather than by the terms of the order. 

II. Background 

A. The Petitioners  

[19] The West Moberly First Nations people are descendants of the Mountain 

Dunne-Za, also known as the Beaver Indians. The West Moberly First Nations’ 

reserve is located at the westerly end of Moberly Lake. This area lies to the west of 

what is now Fort St. John, and roughly midway between Hudson’s Hope and 

Chetwynd, B.C. To the southwest lies the town of Mackenzie, situated near the 

W.A.C. Bennett Dam at the southerly end of the Williston Reservoir (Lake). 

[20] The Beaver Indians of Fort St. John adhered to Treaty 8 in 1900. The Hudson 

Hope Band of Beaver Indians adhered in 1914. The Hudson Hope Band separated 

into the West Moberly First Nations and the Halfway River First Nation in 1977. 

[21] First Coal’s proposed coal exploration activities are located at the Goodrich 

Central South property area, which lies about 50 kilometres southwest of the West 
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Moberly Lake 168A Reserve, and within what the petitioners consider to be a 

preferred traditional hunting area. 

[22] Historically, the Mountain Dunne-Za were hunters who followed game’s 

seasonal migrations and redistributions based on their knowledge and 

understanding of animal behaviour. In their seasonal round, the Dunne-Za hunted 

ungulate species, including moose, deer, elk and caribou, in addition to birds and 

fish. Moose appears to have been the most important food source, but caribou 

hunting was important, especially in the spring. The animals were taken in large 

numbers when available, and the meat was preserved by drying. Dry meat was an 

important food source for the Mountain Dunne-Za year round. 

[23] The Mountain Dunne-Za utilized all parts of the caribou, including the hide, 

internal organs, and bones. They used these materials to make clothing, bags, and a 

variety of tools and utensils. 

[24] It appears that after the Bennett Dam and Williston Reservoir were created 

the caribou population of this region declined significantly. The petitioners’ people 

hold the view that the reservoir cut off traditional migration routes for the caribou, 

depriving them of what had formerly been important habitat. 

[25] The Mountain Dunne-Za valued the existence of all species, including 

caribou, and treated them and their habitat with respect. They knew where the 

caribou’s calving grounds were, and where the winter and summer feeding grounds 

were located. The people felt and feel a deep connection to the land and all its 

resources, a connection they describe as spiritual. They regard the depopulation of 

the species they hunt as a serious threat to their culture, their identity and their way 

of life. 

[26] Since about the 1970s, the West Moberly elders have imposed a ban on their 

people’s hunting of caribou. Where the caribou once existed in abundance, the Burnt 

Pine caribou herd, of concern in these proceedings, is said now to consist of 11 
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animals. The petitioners’ people recognize that unless the herd is protected and 

restored it is no longer possible to hunt these animals without risk of its extirpation. 

B. First Coal Corporation 

[27] First Coal is a federally incorporated company holding several provincial 

licences or tenures to explore for coal in an area near Chetwynd. The first Mines Act, 

R.S.B.C. 1996, c. 293, permit was issued to First Coal in June 2005. The exploration 

and sampling projects which are the subject of these proceedings are located within 

the petitioners’ preferred traditional hunting ground. 

[28] The original Bulk Sample Permit authorized First Coal to extract 100,000 

tonnes of coal. The original Exploration Permit authorized construction of the “Spine 

Road” which traversed the high ground in the exploration area, and passed through 

important winter caribou habitat. 

[29] The high ground is important winter caribou habitat because the ridges are 

windswept, reducing the depth of snow that caribou must dig through in order to 

uncover the ground lichen which is their source of food. 

[30] In May 2008, First Coal applied to amend the Bulk Sample Permit from 

100,000 tonnes to 50,000 tonnes. The judge found that the main reason for seeking 

this reduction was economic. The amendment would cut in half the time required to 

obtain the sample, and thus reduce the associated cost accordingly. 

[31] In November 2008, First Coal applied to amend its Advanced Exploration 

Permit. The amendment would eliminate use of, and provide restoration of, the 

Spine Road. It would also allow for the drilling of 173 test holes, and the construction 

of a network of roads to provide access to the test hole sites. 

[32] The taking of the proposed bulk sample had two purposes. The first purpose 

was to test the quality and economic viability of the coal in the proposed mining 

area. A second purpose was to test a new technology for the mining of coal known 

as the “Addcar System”. 
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[33] The Addcar System is designed to replace both open pit mining, and 

underground mining by men. In the Addcar System, a series of trenches are dug at 

right angles to the coal seams on the mountainside. A “launch vehicle” is then 

positioned over the trench. The dimensions of the launch vehicle are not in 

evidence, but from the photographs it appears to be a large portable structure that 

contains a control room, a crew cabin, and a platform on which coal cars are placed 

and then “launched”. A drilling machine also launched from the platform extracts 

coal from the underground tunnels it digs, and loads the coal into a car which follows 

the drilling machine into the tunnel. As each coal car is filled, a new car is added to 

the underground coal train, hence the name “Addcar”. 

[34] As this is new technology for First Coal, it wished to test it by removing the 

bulk sample. 

[35] At the time of the hearing below, it was anticipated that the bulk sample of 

50,000 tonnes would have been completed by the time judgment was delivered, no 

interim injunction having been sought or granted. However, the new technology did 

not work as expected, the cutting head was returned to the United States, and the 

bulk sampling was deferred. 

[36] At the time of the hearing in this Court, the trenches have been dug but the 

bulk sample has not been extracted. 

[37] When First Coal became aware of the petitioners’ opposition to the bulk 

sampling and exploration projects in June 2008, First Coal began developing plans 

to mitigate harm from the project and to monitor its effects upon the caribou. From 

27 October 2008 to 1 May 2009, First Coal’s Caribou Mitigation and Monitoring Plan 

went through five versions. 

[38] The CMMP is a report prepared by Aecom Canada Limited, a firm providing 

consulting services on wildlife biology and ecology. The plan provides information 

and opinion on the potential effects of First Coal’s amended Bulk Sample and 

Advanced Exploration Programs. It provides background information on the Burnt 
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Pine caribou herd and its seasonal habitats, and it addresses the potential impacts 

of First Coal’s proposed activities on direct habitat loss, indirect habitat loss, and 

habitat fragmentation effects. The CMMP also provides advice on potential 

mitigation measures, and a plan for monitoring the effects of the sampling and 

exploration programs on the caribou herd. 

[39] The CMMP refers to (and may be regarded in part as a response to) the 

advice of two government experts: Dr. Dale Seip, a wildlife ecologist with the 

Province’s Northern Interior Forest Region, and Pierre Johnstone, an ecosystem 

biologist employed by the Province’s Ministry of the Environment (“MOE”). They are 

referred to in para. 3 of the judge’s order, and parts of their reports are referred to at 

paras. 22 and 23 of the reasons for judgment. Dr. Seip’s report of 25 September 

2008 included this: 

It is also necessary to understand what the longer term implications are for 
these caribou. The Goodrich property encompasses most of the core caribou 
habitat on Mt. Stephenson. Mining over this entire area would destroy a major 
portion of the core winter range for this caribou herd. It is short-sighted and 
misleading to evaluate this proposal for bulk sampling without also 
considering the longer term consequences of more widespread mining 
activity occurring over the entire property. [Emphasis added.] 

C. The Consultation Process 

[40] The Aboriginal Relations Branch of MEMPR prepared a document reviewing 

developments and representations by various persons up to 20 July 2009. The 

document is titled “Considerations To Date”. An appendix to that document is a 

“Consultation Log” which records a summary of communications among the four 

Treaty 8 First Nations in the area, First Coal, and the three government ministries 

engaged in the process, MEMPR, MOFR and MOE. 

[41] The “Considerations” document records that “MEMPR has proceeded with 

consultation towards the deeper end of the consultation spectrum”. It records West 

Moberly First Nations’ opposition to the Bulk Sample and Exploration Project. The 

Considerations document records that “operational mine activities are not under 

current consideration”: 
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6.1.2 Operational Mine Activities Not Under Current Consideration 

Pierre Johnstone, R.P.Bio. Ecosystem Biologist, MOE, provided comments 
on the CMMP on February 13, 2009 as follows: 

“It is reasonable to expect that mining beyond the Bulk Sample will occur in 
the future. Given this, assessment of impacts should include the full use 
scenario, where all available coal is mined; the additional assessments 
and/or mitigation that “may be required” (p.1) should be described. 
Furthermore, to more accurately characterize potential impacts to Caribou, 
FCC should consider potential impacts that could be expected if all their 
tenured property was developed, in the context of existing and proposed 
development in the region.” 

(see APPENDIX VI for complete comments) 

A decision on the present application does not authorize full scale mining 
activity on the Central South Property. Any proposal to move towards an 
operating mine by FCC will be subject to further assessment and review 
through the Environmental Assessment (EA) process. Further mitigation and 
accommodation activities may be considered if the Central South Property is 
considered under the EA process for authorization to mine. The impacts of 
mining exploration and bulk sample activities are measured on the merits and 
impacts of the proposed activity alone and not potential future activities of 
greater impact. It is only through completion of the Bulk Sample process that 
FCC will be able to undertake their appropriate due diligence and consider 
whether to apply for further mine development.  

[Italic emphasis in original.] 

[42] With respect to the cumulative effects of prior events, the Considerations 

document states:  

Cumulative Impacts 

WMFN links the decline of the caribou to a number of cumulative factors 
including habitat loss and fragmentation of habitat due to logging, industrial 
development and other impacts and in particular the construction of the WAC 
Bennett Dam and the creation and flooding of the Williston Reservoir. 

MOE’s Pierre Johnstone in his June 19, 2009 letter states, “the cumulative 
effects of any incremental increase to habitat alienation have not been 
analyzed to fully appreciate potential impacts.” 

MEMPR recognizes that the issue of cumulative impacts has been raised by 
WMFN and MOE, but it is beyond the scope of the review of this Project to 
fully assess cumulative impacts in the WMFN traditional territory. This Project 
has a relatively small footprint relative to other activities, and potentially 
impacts 0.69% of the caribou in the WMFN traditional territory. However, 
MEMPR is committed to facilitating and/or participating in land use planning 
and cumulative impact assessments through the Economic Benefits 
Completed Agreements. 

[Italic emphasis in original.] 
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[43] The Considerations document records the petitioners’ submissions, and the 

Crown’s obligations flowing from the Constitution Act, 1982, and from Treaty 8. It 

refers to the petitioners’ cultural connection to caribou, and the risk of potential 

extirpation of the Burnt Pine caribou herd. 

[44] The document ends with a summary of the accommodation measures 

proposed respectively by West Moberly First Nations and by MEMPR: 

Accommodation Measures proposed by WMFN 

The following are drawn from statements from the Initial Submissions that 
could be considered as proposed accommodation measures. 

•  Accommodation should include rejection of FCC application; 
•  WMFN should be given the opportunity to participate in the decision 

making process; 
•  Consultation as a form of accommodation; 
•  Recovery of the Burnt-Pine Caribou herd; and 
•  Re-location of FCC activities. 

Accommodation Measures Taken or Proposed by MEMPR 

•  Consultation at the higher end of the spectrum; 
•  Application of CMMP; 
•  Reduction of the Bulk Sample permit by 50%; 
•  Closures of the Spine Road; 
•  Use of ADDCAR system; 
•  Consideration of WMFN’s extensive input including the Initial 

Submissions in the decision making process; 
•  Through promotion, facilitation and participation in planning processes 

flowing from the EBA [Economic Benefits Agreement] as well as 
through the Caribou Task Force, MEMPR will work towards 
addressing the issues of: 

o cumulative impacts; 
o a Caribou Recovery Plan; 
o land use planning; and 
o the location of FCC and other companies’ activities. 

D. Rationale for MEMPR’s Decisions  

[45] On 1 September 2009, the Chief Inspector of Mines, Al Hoffman, issued the 

amendment to Permit CX-9-022, permitting First Coal to obtain the 50,000 tonne 

bulk sample from the “Goodrich Properties”. On 14 September the Inspector of 
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Mines, Victor Koyanagi, issued an amendment to the Exploration Permit authorizing 

First Coal’s proposed drilling program. 

[46] The rationale for these amending decisions was dated 4 September 2009, 

and was sent to the petitioners by e-mail on 9 September 2009. The rationale 

records that in addition to West Moberly First Nations, other interested First Nations 

were Halfway River First Nation (HRFN), Saulteau First Nation (SFN) and Macleod 

Lake Indian Band (MLIB). The rationale includes the following:  

3.0 Assessment of degree of impact 

In assessing any potential impacts to aboriginal interests associated with the 
proposed activity, we have considered the following relevant factors: 

•  the project is located on a coal lease on Crown land; 
•  the project is located within core caribou habitat reorganized under 

the Forests and Range Act; 
•  the project is located within the Treaty 8 area; 
•  the availability of caribou and other ungulate species in the project 

area; and 
•  the project involves significant additional disturbance on a previously 

modified site. 

The key concern expressed by First Nations, and WMFN in particular, was 
impacts to the Burnt-Pine Caribou Herd. 

4.0 Approach to Consultation 

In consideration of the legal framework set out in the Mikisew decision 
regarding consultation with Treaty First Nations and the degree of impact to 
Treaty rights, MEMPR has proceeded generally with consultation towards the 
low end of the consultation spectrum set out in the Haida decision. However, 
due to WMFN’s level of concern regarding the potential impacts on the Burnt-
Pine Caribou Herd, MEMPR has proceeded with consultation with WMFN on 
the issue of impacts to caribou towards the deeper end of the consultation 
spectrum. 

5.0 Consultation and Accommodation Summary 

MEMPR has been engaged with the four T8 FNs in discussions on the 
proposed project for over four years. The level of concern among the four T8 
FNs has been mixed. The WMFN have voiced their opposition to the 
proposed project, primarily due to the potential impacts to the Burnt-Pine 
Caribou Herd. Both the MLIB and HRFN have a positive work relationship 
with FCC and have signed MOUs in support of the Project. Likewise, SFN 
has a positive work relationship with FCC and has entered into MOU 
negotiations with FCC. 

... 
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5.3 Response to West Moberly First Nations’ “Initial Submission” 

In June 2009, MEMPR received a 90+ page confidential document from 
WMFN entitled “Initial Submission: I want to eat Caribou before I die”. WMFN 
identified issues with MEMPR’s consultation process and requested that 
MEMPR respond to the Initial Submission in writing. MEMPR provided its 
response to WMFN on July 20, 2009 and met with WMFN on August 5 and 
12, 2009 to discuss issues raised in the Initial Submission. 

Specifically, WMFN raised the crown’s obligation to consult and the nature 
and constitutional protection of their rights under Treaty 8 (1899) with a focus 
on their defined right around hunting, trapping and fishing. MEMPR has 
recognized its obligations and carried out meaningful consultation towards 
the deeper end of the spectrum with WMFN on the issue of impacts to the 
Burnt-Pine Caribou Herd. 

5.4  Accommodation Measures 

The key interest related to this Project is the impact on the Burnt-Pine 
Caribou Herd. The following accommodation measures have been taken to 
reduce the impact of the Project on the Burnt-Pine Caribou Herd. 

Caribou Mitigation and Monitoring Plan 

FCC hired a wildlife consultant to prepare a Caribou Mitigation and 
Monitoring Plan (the CMMP) in response to concerns of the four T8 FNs. The 
purpose of the CMMP is to minimize the impact of the mining activities on the 
Burnt-Pine Caribou Herd during the advanced exploration and Bulk Sample 
programs. The CMMP also outlines mitigation measures to avoid or limit 
effects and monitoring programs designed to ensure that mining activities do 
not have a significant impact on the Burnt-Pine Caribou Herd, and to increase 
understanding of habitat use, distribution, movements and population 
dynamics of the Burnt-Pine Caribou Herd. 

FCC presented the CMMP to the four T8 FNs and staff at MEMPR, MOFR, 
and MOE on January 20th, 2009. At that time FCC requested that the four T8 
FNs and government staff review the CMMP and provide FCC with their 
comments. 

... 

As part of the CMMP, FCC established a Burnt-Pine Caribou Task Force. 
The purpose of the Task Force is to review monitoring results in the context 
of past and ongoing research on the Burnt-Pine Caribou Herd, and to discuss 
other ways in which FCC can assist in the recovery of the population. 
Membership on the Task Force has been offered to the four T8 FNs, 
MEMPR, MOE and MOFR. 

Since January 20, 2009, the four T8 FNs and government staff have provided 
FCC with comments on the CMMP and it is currently in its 5th revision. The 
CMMP will continue to be reviewed based on comments by the four T8 FNs, 
MEMPR, MOE, MOFR. 

On April 30, 2009 a meeting was held in Fort St. John facilitated by FCC to 
explain the revisions to the CMMP and the Reclamation Plan. This meeting 
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was attended by MEMPR, MOE, MOFR and the representatives from the four 
First Nations. 

Amendment to Bulk Sample Permit Application 

FCC initially applied for a 100,000 tonne Bulk Sample permit. To reduce the 
impact on the Burnt-Pine Caribou Herd, FCC has reduced their Bulk Sample 
permit to 50,000 tonnes. This will result in reduced impact by limiting the 
number of trenches to one instead of two, will result in approximately 50% 
waste rock and will reduce the traffic required to move the Bulk Sample. 

Closure of Spine Road 

Through discussions with MOE and MOFR, FCC recognized the significance 
of the wind-swept ridge to caribou. As the spine road is located on the wind-
swept ridge, to minimize and limit impacts to the caribou, FCC agreed to 
discontinue use of and prohibit activities on the spine road (excepting 
reclamation as outlined in the CMMP). 

[47] Thus, the “rationale” expresses MEMPR’s reasons for granting the amended 

Bulk Sample and Advanced Exploration Permits. This is the decision that was 

subjected to judicial review in the court below. 

III. Reasons for Judgment 

[48] The learned chambers judge held that the consultation provided was not 

meaningful (para. 49). He held the petitioners were not given sufficient time to 

consider First Coal’s project, and the CMMP. 

[49] He also held the Crown had failed to accommodate reasonably: 

[51]   ... I conclude that at least since June of 2009, when the West Moberly 
presented a detailed report of the danger to that herd and its relationship to 
their treaty protected right to hunt, the Crown’s failure to put in place an active 
plan for the protection and rehabilitation of the Burnt Pine herd is a failure to 
accommodate reasonably. 

[52]   While First Coal’s “Mitigation and Monitoring Plan” is a step in the 
direction of protecting critical caribou habitats, as the Crown itself stated in 
the “Considerations to Date” document of July 20, 2009, there is currently no 
rehabilitation program in effect for the Burnt Pine herd. 

[53]   I conclude that a balancing of the treaty rights of Native peoples with 
the rights of the public generally, including the development of resources for 
the benefit of the community as a whole, is not achieved if caribou herds in 
the affected territories are extirpated. 

[54]   Further, here the Crown has delegated its duty towards First Nations 
peoples to departmental officials. But in so doing it has not given those 
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officials the authority to consider fully the First Nations concerns, nor the 
power to accommodate those concerns. The same July 20, 2009, document 
which states that the Ministry of Energy, Mines and Petroleum Resources 
recognizes that the cumulative impacts of First Coal’s project upon West 
Moberly’s traditional territory have been raised by both West Moberly and the 
Ministry of the Environment, states that it is “beyond the scope of this project 
to fully assess” those impacts. 

[55]   The honour of the Crown is not satisfied if the Crown delegates its 
responsibilities to officials who respond to First Nations’ concerns by saying 
the necessary assessment of proposed “taking up” of areas subject to treaty 
rights is beyond the scope of their authority.  

[Emphasis added.] 

[50] The judge considered in some detail the CMMP and comments on it by the 

government experts, Dr. Seip and Mr. Johnstone. He concluded that because there 

was no recovery plan for the Burnt Pine caribou herd, as the Crown conceded, the 

CMMP could not be seen as a reasonable accommodation (para. 59). 

[51] The judge said the right to hunt had to be “meaningful”, which included a right 

to hunt in its traditional territories: 

[62]   Nor can the suggestion that the Burnt Pine herd constitutes only a 
minor part of the hunting potential for the West Moberly prevail. As noted in 
para. 15 above, the Supreme Court of Canada has stated that a meaningful 
right to hunt means a right to hunt in “its” (here West Moberly’s) traditional 
territories. The area impacted by the First Coal project includes a portion of 
West Moberly’s traditional seasonal round of hunting caribou, and impacts 
not only hunting for food, but upon the use of caribou for other cultural and 
practical reasons. It is not an accommodation to say “hunt elsewhere”. 

[63]   ... Thus, in the case at bar, the Court is required to take into account 
West Moberly’s treaty protected right to hunt, including the traditional 
seasonal round, and the impact of these decisions upon that right. Here, I 
conclude that treaty protected right is the right is [sic] to hunt caribou in the 
traditional seasonal round in the territory effected [sic] by the First Coal 
Operation. 

[52] As to remedy, the judge held that quashing the amended permits would not 

strike the proper balance (para. 78). He held: 

[78]   The Court may quash a decision should it be found there has not been 
appropriate consultation or accommodation: Klahoose First Nation v. 
Sunshine Coast Forest District (District Manager) 2008 BCSC 1642, [2009] 1 
C.N.L.R. 110, Kwikwetlem First Nation v. British Columba (Utilities 
Commission), 2009 BCCA 68, [2009] 9 W.W.R. 92. However, I conclude such 
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an order in this case would not constitute a proper balancing of the rights of 
the petitioners with other First Nations, and the public, including First Coal. 

[79]   Rather, I conclude that a pragmatic and reasonable step is to stay the 
effect of the issuing of the amendment of September 14, 2009 permitting the 
Advanced Exploration Program, and to suspend the effect of the licence to 
cut, for a determined period to permit and to mandate a proper 
accommodation of West Moberly’s concerns with respect to the Burnt Pine 
herd.  

... 

[82]   When considering a constitutional right, it is open to the court rather 
than to stay the effect of the decisions pending proper accommodation, to 
stay the impugned decisions for a determined period and to give directions as 
to the accommodation which should be put in place within that time: see 
Platinex Inc. v. Kitchenuhmaykoosib Inninuwug First Nation (2006), 272 
D.L.R. (4th) 727, [2006] 4 C.N.L.R. 152, (Ont. S.C.J.). 

[83]   In the circumstances, I conclude that the stay which I have ordered 
should be in effect for 90 days from the date of these reasons.  

IV. Treaty 8 

[53] The relevant provision of Treaty 8 is as follows: 

And Her Majesty the Queen hereby agrees with the said Indians that they 
shall have right to pursue their usual vocations of hunting, trapping and 
fishing throughout the tract surrendered as heretofore described, subject to 
such regulations as may from time to time be made by the Government of the 
country, acting under the authority of Her Majesty, and saving and excepting 
such tracts as may be required or taken up from time to time for settlement, 
mining, lumbering, trading or other purposes. [Emphasis added.] 

[54] With this text must be read the report of the Treaty Commissioners submitted 

to the Superintendent General of Indian Affairs on 22 September 1899. The 

following extracts of the Commissioner’s report are relevant: 

There was expressed [by the Indians] at every point the fear that the making 
of the treaty would be followed by the curtailment of the hunting and fishing 
privileges ... 

We pointed out that the Government could not undertake to maintain Indians 
in idleness; that the same means of earning a livelihood would continue after 
the treaty as existed before it, and that the Indians would be expected to 
make use of them ... 

Our chief difficulty was the apprehension that the hunting and fishing 
privileges were to be curtailed. The provision in the treaty under which 
ammunition and twine is to be furnished went far in the direction of quieting 
the fears of the Indians, for they admitted that it would be unreasonable to 
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furnish the means of hunting and fishing if laws were to be enacted which 
would make the hunting and fishing so restricted as to render it impossible to 
make a livelihood by such pursuits. But over and above the provision, we had 
to solemnly assure them that only such laws as to hunting and fishing as 
were in the interest of the Indians and were found necessary in order to 
protect the fish and fur-bearing animals would be made, and that they would 
be as free to hunt and fish after the treaty as they would be if they never 
entered into it. 

We assured them that the treaty would not lead to any forced interference 
with their mode of life. 

[Emphasis added.] 

V. Issues on Appeal 

[55] The parties’ submissions give rise to a number of issues. 

A. Whether judicial review is the appropriate procedure in which to allege, and 

to seek a remedy for, the Crown’s failure to consult and accommodate (the 

procedural issue). 

B. Whether the judge erred in holding that the Crown failed to act honourably 

by delegating to Ministerial officials the duty to consult, without also providing 

those officials with the power to consider fully, and to accommodate 

reasonably, the petitioners’ concerns (the delegation issue). 

C. Whether the judge erred in considering “past wrongs”, or the cumulative 

effects of past events, that led to the depleted population of caribou in the 

Burnt Pine herd, and whether the judge erred in considering future events, 

namely the impact of a full mining operation in the area, rather than the 

exploration for which the amended permits were granted (the scope of 

consultation issue). 

D. Whether the judge mischaracterized or misconstrued the petitioners’ 

Treaty 8 right to hunt (the interpretation issue). 

E. Whether, considering the results of the issues above, the learned 

chambers judge erred in holding that the Crown had failed to consult 
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meaningfully and to accommodate reasonably, the petitioners’ Treaty 8 right 

to hunt. This is the fundamental issue on appeal (the consultation issue). 

F. Whether the judge erred in holding that only one method of 

accommodation was reasonable in the circumstances, namely, a plan to 

protect and augment the Burnt Pine caribou herd (the accommodation issue). 

VI. The Parties’ Positions 

A. British Columbia 

[56] B.C. says the chambers judge erred in interpreting the petitioners’ Treaty 8 

hunting rights as a “species specific” right. B.C. says the error appears in this 

sentence in the judge’s reasons at para. 63:  “Here, I conclude that treaty protected 

right is the right is [sic] to hunt caribou in the traditional seasonal round in the 

territory effected [sic] by the First Coal Operation”.  

[57] That is to say, B.C. says the judge erred in holding that the petitioners had a 

specific treaty right to hunt and harvest the Burnt Pine caribou herd. The court 

should not have had such a narrow focus. It will result in the “balkanization” of treaty 

rights. The hunting right in Treaty 8 is not so confined. It is a right to hunt anywhere 

in the petitioners’ traditional Treaty 8 territories, and for such species as may be 

available. The treaty rights should not be restricted to a single species, nor to an 

unreasonably limited area of land.  

[58] Moreover, B.C. says the hunting right is subject to the Crown’s right to take 

up such tracts of land as may be required for, inter alia, mining. So the hunting right 

does not exclude other land uses as provided for in the Treaty. The Province points 

out that the petitioners’ people have not hunted caribou in the area of concern for 

almost 40 years. 

[59] The Province further contends that the chambers judge erred in holding that 

only a single specific accommodation was the appropriate outcome, and in 

evaluating the Crown’s consultation process from that perspective. B.C. says that, if 
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the consultation process is found to be insufficient, the question of accommodation 

should be referred back to the decision maker. B.C. says it was an error of law to 

order a specific accommodation, a matter in which the courts should not be involved. 

[60] Next, B.C. says the chambers judge erred by misapprehending the proper 

role of the court in reviewing the exercise of a statutory power of decision. B.C. says 

the chambers judge erred (at paras. 54 and 55 of the reasons) in saying that the 

Crown failed to provide its officials with authority sufficient to consider fully and to 

accommodate all concerns that might arise in the consultation process. B.C. says it 

is not reasonable to expect that a statutory decision maker, such as MEMPR, should 

have authority to address all Aboriginal concerns raised, even if those concerns 

raise issues outside the scope of the consultation process. Here MEMPR authorized 

the amendment of two permits for sampling and exploration. B.C. says it is not 

realistic to expect Ministry officials to engage in an environmental review process, or 

an assessment of what was necessary to protect and restore this particular herd of 

caribou. 

[61] So B.C. says the judge erred in holding that its consultation and 

accommodation with the petitioners was unreasonable. The subject of the 

consultation was the impact of the permit amendments, and not a review of the 

petitioners’ Treaty 8 rights generally, nor the historic decline of caribou. 

[62] B.C. asks that the order of 19 March 2010 be set aside in its entirety. 

B. First Coal 

[63] First Coal supports B.C.’s position on the appeal. 

[64] In addition, First Coal says the chambers judge erred in assessing the scope 

of the Crown’s duty to consult. First Coal says the judge erred in treating the scope 

of the duty to consult as including the cumulative effect of past wrongs suffered by 

the petitioners’ people, and in considering the potential impact of a fully operational 

coal mine. Rather, the scope of the duty to consult was limited to the impact of the 
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amended Sampling and Exploration Permits that were challenged on this judicial 

review. 

[65] First Coal placed emphasis on the decision of the Supreme Court of Canada 

in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council,  2010 SCC 43, [2010] 2 

S.C.R. 650, a judgment pronounced on 28 October 2010, well after the chambers 

judge gave his reasons in this case. 

[66] First Coal says the chambers judge also erred in his decision as to what 

would constitute reasonable accommodation in the circumstances of this case. In 

particular, it says the chambers judge erred (at para. 51 of his reasons), by holding 

the Crown in breach of its duty to accommodate by failing to put in place “an active 

plan for the protection and rehabilitation of the Burnt Pine caribou herd”. It says 

whether the Crown was in breach of its treaty obligations is a different question from 

whether it was in breach of its duty to consult and accommodate concerning the 

amended permits. 

[67] First Coal says the judge erred in law, and applied an unsupported standard, 

in rejecting First Coal’s CMMP and its other initiatives as a reasonable form of 

accommodation. The potential impacts of the sampling and exploration projects are 

limited, and the mitigation proposed was reasonable. MEMPR’s decision (the 

“rationale”) to grant the amended permits was reasonable, and the judge should not 

have substituted his view of the matter for that of the decision maker. 

[68] Finally, First Coal says the judge erred by ordering a 90-day stay of any 

activity under the two amended permits. First Coal says this amounted to a sanction 

upon it, with no logical connection to the rest of the remedy granted, and in spite of 

the fact that First Coal had acted reasonably throughout, and done everything that 

was expected of it. 
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C. The Intervenor - The Attorney General of Alberta 

[69] Alberta also supports B.C.’s position on this appeal. In its factum, Alberta 

agrees with the errors in the judgment identified by B.C. Alberta affirms that the 

judge erred in adopting a narrow characterization of the petitioners’ Treaty 8 right to 

hunt, as one to hunt a specific species in a specific geographical area. It says 

judicial review is not the appropriate forum for addressing such an issue, which 

should be considered in the context of a trial. 

[70] Alberta says treaty interpretation is inappropriate in this case because the 

parties to the treaty, and in particular Canada, are not before the court.  

[71] Alberta says the focus should be on the reasonableness of the consultation 

process, rather than upon its outcome. 

[72] Alberta says B.C. was entitled to rely on the steps taken by First Coal, the 

proponent of the sampling and exploration projects, to mitigate and address the 

specific concerns raised by the petitioners. 

[73] Alberta further says that whether positive steps should be taken to implement 

a recovery plan for the Burnt Pine caribou herd is a public policy choice to be made 

by government, and is well beyond any remedy available to the petitioners on 

judicial review of the decision to amend the permits. Alberta says it is up the Crown, 

and to the statutory decision makers with delegated authority, to determine where 

the appropriate balance is to be struck. Courts should show a high degree of 

deference to the Crown when it has followed a reasonable process in balancing 

competing considerations. 

[74] Here Alberta says B.C. made a difficult policy decision with respect to the 

Burnt Pine caribou herd and that if the public does not like the policy decision, the 

appropriate remedy is the “ballot box” not judicial review. 
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D. West Moberly First Nations 

[75] The petitioners say there are two over-arching issues. The first is the nature 

and scope of the Treaty 8 hunting right guaranteed to the First Nations. The second 

is the reasonableness of the relief ordered by the chambers judge. 

[76] As to the nature and scope of the treaty right to hunt, the petitioners say the 

statutory decision maker was wrong. The petitioners’ right to harvest caribou and 

other game is rooted in the “traditional seasonal round” of the Mountain Dunne-Za. 

To ignore this as the petitioners say MEMPR did, was to misapprehend the nature 

and scope of the duty to consult. 

[77] The standard of review as to the nature and scope of the duty to consult is 

correctness. The statutory decision maker got it wrong, and the chambers judge got 

it right. The judge had proper regard for the text of Treaty 8 and for the Crown’s oral 

promises to the First Nations peoples. 

[78] The petitioners say the appropriate standard of review for assessing the 

consultation process actually engaged in by the Crown, and the results of that 

process, is reasonableness. Here the petitioners say the consultation process 

engaged in by MEMPR, and the mitigation and accommodation measures it adopted 

from the CMMP, were unreasonable. The petitioners rely on the opinions of the 

experts in the MOFR and the MOE. Both said that the proposed exploration activity, 

even with the mitigation proposed in the CMMP, will result in unacceptable adverse 

impacts to the caribou. It will destroy core winter habitat for caribou, and that is 

incompatible with recovery of the Burnt Pine herd. 

[79] The petitioners maintain the preservation of a resource is necessary for the 

continuing treaty rights to exploit that resource. It is appropriate to consider the 

cumulative impacts. The petitioners say this case is distinguishable from Rio Tinto. 

[80] MEMPR’s decision to issue the amended permits failed to consider the 

petitioners’ right to hunt caribou according to the traditional seasonal round. B.C., 
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and MEMPR, have mistakenly miscategorized the petitioners’ existing treaty right, as 

an asserted but unproven and potential Aboriginal right. The treaty right exists, and 

includes the right to its meaningful exercise. 

[81] It was an error of law for MEMPR to so mischaracterize the treaty right, and 

the consultation and accommodation were therefore unreasonable. 

[82] As to the content of the duty to consult and accommodate, the petitioners say 

that MEMPR did not, but the chambers judge did, adequately assess the 

seriousness of the potential adverse effects of MEMPR’s decisions on the affected 

treaty right. 

[83] The seriousness of the impact must take into account its effects on the First 

Nations peoples. One cannot assess those effects without considering the history of 

the relationship between the Crown and the First Nations. The historic decline of the 

caribou is also a relevant concern, because the impact of the proposed exploration 

will be felt on the herd in its depleted condition. The new adverse impacts distinguish 

this case from Rio Tinto. 

[84] The consultation process was not reasonable, nor was the proposed 

accommodation. The judge was right to exercise his discretion as he did in ordering 

a specific form of accommodation. 

E. The Intervenor - Treaty 8 First Nations of Alberta 

[85] This organization represents 24 Treaty 8 First Nations in Alberta. Each 

member of those First Nations is a descendant from the original signatories to Treaty 

8, or adherents thereto. 

[86] Treaty 8 First Nations of Alberta supports the position of the West Moberly 

First Nations on this appeal. It says that consultation and accommodation must be 

meaningful. It says the statutory powers conferred on the decision maker, such as 

MEMPR, cannot limit the scope of consultation which the Crown has a duty to afford. 

If the officials in question do not have requisite authority, the Crown must engage 
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other government representatives who do have capacity to address all issues arising 

in the consultation process. The duty to consult and accommodate is not based on 

statute, but is rather a constitutional imperative. 

F. The Intervenor - Grand Council of Treaty #3 

[87] The Grand Council of Treaty #3 (“GCT3”) represents the Anishinaabe Nation, 

an Aboriginal signatory to Treaty #3. 

[88] The GCT3 also supports the position of the petitioners on this appeal. It says 

the harvesting rights promised in the 11 numbered treaties across Canada must be 

interpreted in the context of the circumstances of each First Nation having regard to 

the unique cultural, political, historical and geographical context of each numbered 

treaty and each Aboriginal people. In this case, GCT3 says the court below properly 

held the duty to consult and accommodate had to be informed by these 

considerations. 

[89] GCT3 also says the courts have broad remedial powers in cases where the 

duty to consult and accommodate is called into question, including the power to 

make orders that provide a reasonable level of specificity as to how the consultation 

and accommodation is to be carried out. This approach to remedies is consistent 

with upholding the rule of law and allows for the orderly and informed development 

of the law of consultation and accommodation. It is also consistent with the balanced 

approach to remedies encouraged by courts in other duty to consult cases. 

[90] GCT3 points out the framework for judicial supervision of statutory decision 

makers is set out in the Judicial Review Procedure Act, R.S.B.C. 1996, c. 241, and 

referred specifically to sections 5 and 6 of that Act. 

[91] GCT3 affirms that consideration of cumulative impacts is important. It says 

First Coal confuses the question of consultation with respect to past infringements 

with the assessment of past land uses in order fully to appreciate the significance 

and effect of proposed land use. It says that if half the land had already been 
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appropriated, the impact of new development on what remained would be much 

greater than if there had been no previous development. The extent of past land use 

renders the impact of the proposed land use more significant. It says this approach 

is consistent with Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, 

[2010] 3 S.C.R. 103. 

VII. Analysis 

A. The Procedural Issue 

[92] The appellants and intervenor Attorney General for Alberta have raised the 

question whether judicial review is the appropriate procedure in which to allege, and 

remedy, the Crown’s failure to consult and accommodate. 

[93] In oral submissions, B.C. suggested that judicial review was not the correct 

means by which to determine the scope of the treaty right to hunt. Counsel for the 

Province said that because the petition for judicial review was to be decided on 

affidavit evidence, the process provided too limited a basis on which to assess or 

define the scope of the treaty right. Counsel said that procedure was inappropriate 

for a specific finding on the scope of the treaty right, because the evidence was 

insufficient, and there was no cross-examination on any of the affidavits. 

[94] The intervenor Attorney General of Alberta supports this position, but adds to 

it. Alberta says that “[q]uestions about asserted rights are best left to be dealt with in 

the context of a trial where full evidence is comprehensively reviewed and 

considered” (intervenor’s factum at para. 5). Alberta points to both Haida Nation 

v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, and 

Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), 

2004 SCC 74, [2004] 3 S.C.R. 550, as cases where issues of asserted rights were 

severed from judicial review applications and referred to the trial list. 

[95] Moreover, Alberta says that for a decision on whether the Treaty is to be 

interpreted as ensuring a First Nations’ right to hunt a specific species “into the 
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future”, there would have to be a “full trial of the historical issues, based on a 

fulsome evidentiary record” (intervenor’s factum at para. 12). Here, not all the proper 

parties were before the Court. In particular, Canada was not a party to the process, 

and since it was a party to Treaty 8, it should be heard in any case involving the 

treaty’s interpretation. 

[96] I see no merit in the argument that judicial review was an inappropriate 

procedure for resolving the issues in this case. I note at the outset that no party took 

this position in the court below, and no party below suggested that Canada should 

be added as a party. 

[97] In any event, the matter has now been put beyond question by the decision of 

the Supreme Court of Canada in Beckman where the Court said: 

[47]   The parties in this case proceeded by way of an ordinary application for 
judicial review. Such a procedure was perfectly capable of taking into account 
the constitutional dimension of the rights asserted by the First Nation. There 
is no need to invent a new “constitutional remedy”. Administrative law is 
flexible enough to give full weight to the constitutional interests of the First 
Nation. Moreover, the impact of an administrative decision on the interest of 
an Aboriginal community, whether or not that interest is entrenched in a s. 35 
right, would be relevant as a matter of procedural fairness, just as the impact 
of a decision on any other community or individual (including Larry Paulsen) 
may be relevant.  

[98] In my respectful view, Alberta’s reliance on Haida and Taku is misplaced. 

Those were both cases about the existence of Aboriginal rights asserted by First 

Nations, but as yet unproven. There is no such question in this case, because Treaty 

8 declares the right. While there remain issues as to the scope of the right, that is to 

be largely decided by interpreting the Treaty, in its historical context, as a matter of 

law. 

[99] I would not give effect to the assertion that judicial review was not the proper 

way of proceeding to resolve the questions in issue in this case. 
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B. The Delegation Issue 

[100] The appellants assert that the judge erred in holding that the Crown failed to 

act honourably by delegating to ministry officials the duty to consult and 

accommodate, without also providing those officials with the necessary powers to 

consider fully, and to accommodate reasonably, the petitioners’ concerns. 

[101] This issue arises from what the chambers judge said at paras. 54 and 55 of 

his reasons, which I repeat here for convenience: 

[54]   Further, here the Crown has delegated its duty towards First Nations 
peoples to departmental officials. But in so doing it has not given those 
officials the authority to consider fully the First Nations concerns, nor the 
power to accommodate those concerns. The same July 20, 2009, document 
which states that the Ministry of Energy, Mines and Petroleum Resources 
recognizes that the cumulative impacts of First Coal’s project upon West 
Moberly’s traditional territory have been raised by both West Moberly and the 
Ministry of the Environment, states that it is “beyond the scope of this project 
to fully assess” those impacts. 

[55]   The honour of the Crown is not satisfied if the Crown delegates its 
responsibilities to officials who respond to First Nations’ concerns by saying 
the necessary assessment of proposed “taking up” of areas subject to treaty 
rights is beyond the scope of their authority.  

[102] The “cumulative impacts of First Coal’s project” referred to in para. 54 is a 

reference to the passage in the “Considerations” document under the heading 

“Cumulative Impacts” quoted above at para. 42. 

[103] B.C. contends that in so holding the chambers judge was effectively saying 

that a statutory decision maker, such as MEMPR, must be empowered to address all 

concerns raised by First Nations, or else the honour of the Crown will not be upheld. 

B.C. says that to demand such authority in a statutory decision maker would compel 

it to go beyond its statutory mandate. It points to Taku and says that the petitioners’ 

Treaty 8 concerns lay outside the ambit of the consultation process required for the 

approval of the amended Bulk Sampling and Advanced Exploration Permits. B.C. 

says such concerns “could only be the subject of later negotiations with the 

government”, and that it was unreasonable to expect MEMPR to address them. 
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[104] The Attorney General for Alberta supports B.C. in this position. Alberta 

expresses the argument in its factum in this way: 

33. The Justice erred in finding that it is not sufficient for a statutory decision 
maker to focus on mitigation efforts that are within his or her statutory 
authority. Is not dishonourable for a statutory decision maker to decline to 
address concerns that are “out of scope” or beyond the decision maker’s 
statutory  mandate. His approach effectively requires a Crown decision maker 
to enlist other Crown ministries and decision makers if the concerns of the 
First Nation are beyond his or her statutory authority and power to consider or 
address. This approach is contrary to Carrier Sekani, and to administrative 
principles generally. 

34. With respect, the Justice went beyond reviewing the specific decisions 
before him and, instead, considered broader wildlife management issues that 
were the responsibility of other government decision makers, despite a court 
proceeding that was limited to the judicial review of specific administrative 
decisions. 

[105] And further: 

37. Statutory decision makers have no inherent jurisdiction. When broad 
concerns are raised, that require remedial powers that fall outside the 
confines of their statutory authorities and jurisdiction, they are simply not the 
proper forum for such concerns to be raised or considered. In this case, the 
Ministries charged with  making the challenged decisions were not the proper 
forum to raise broad wildlife management concerns related to overall caribou 
management policy. 

[106] With respect, I do not consider this position to be tenable. MEMPR was not 

limited by its statutory mandate, so far as its duty and power to consult were 

concerned. It is a well established principle that statutory decision makers are 

required to respect legal and constitutional limits. The Crown’s duty to consult lies 

upstream of the statutory mandate of decision makers: see Beckman at para. 48 and 

Halfway River First Nation v. British Columbia, 1999 BCCA 470, 64 B.C.L.R. (3d) 

206 at para. 177. 

[107] In other words, in exercising its powers in this case, MEMPR was bound by, 

and had to take cognizance of, Treaty 8 and its true interpretation. B.C. says that 

such a view of the decision maker’s position is unreasonable. With respect, I 

disagree. There is nothing in the legislation creating and governing MEMPR that 

would prevent that body from consulting whatever resources were required in order 
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to make a properly informed decision. A statutory decision maker may well require 

the assistance or advice of others with relevant expertise, whether from other 

government ministries, or from outside consultants. 

[108] In this case, MEMPR appears to have relied, at least in large part, on the 

CMMP prepared by Aecom, the consultant retained by First Coal. MEMPR was 

entitled to consider the opinions of First Coal’s consultant, but it was not limited to so 

doing. I would not give effect to this ground of appeal. 

C. The Scope of the Duty to Consult 

[109] The appellants, and First Coal in particular, assert that the judge erred in 

considering “past wrongs”, or the cumulative effect of past events, that led to the 

depleted population of the Burnt Pine caribou herd; and erred as well in considering 

future events, namely the potential impact of a full mining operation, rather than 

simply the exploration programs authorized by the amended permits. 

[110] First Coal submits that the chambers judge erred in determining the scope of 

the Crown’s duty to consult. It says the consultation should have been limited, as it 

was by MEMPR, to the immediate adverse impacts of the two Amended Permits for 

the Bulk Sampling and Advanced Exploration Programs, and whatever steps might 

be necessary to address and accommodate those impacts. 

[111] Instead, First Coal says the chambers judge embarked on a consideration of 

the historical decline of the Burnt Pine caribou herd, and in so doing purported to 

redress “past wrongs”. In particular, First Coal says the chambers judge erred in 

considering the petitioners’ submissions concerning the construction of the W.A.C. 

Bennett and Peace Canyon Dams in the 1960s and 1970s, and the creation of the 

Williston Reservoir.  

[112] First Coal says the effect of these considerations on the chambers judge’s 

decision is evident from his holding that the Crown failed to put in place a plan for 

the protection and rehabilitation of the Burnt Pine herd. 
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[113] Such focus on, and attempts to remedy, events in the past is, in First Coal’s 

submission, contrary to the decision of the Supreme Court of Canada in Rio Tinto (at 

paras. 45 to 54). First Coal says that the order to rehabilitate or augment the Burnt 

Pine caribou herd is a remedy for prior events, which have no causal connection to 

any adverse impacts that the Amended Exploration Permits might give rise to. 

[114] First Coal also contends that the chambers judge erred in holding that the 

duty to consult included an obligation to consider the potential adverse impacts of a 

full mining operation that might follow the exploration programs. The “longer term 

implications ... [of mining] over this entire area” are referred to in Dr. Seip’s 

comments of 25 September 2008, quoted at para. 22 of the reasons for judgment, 

and in the petitioners’ response to a letter from MEMPR of 8 August 2009 in which 

the Ministry said “further stages of development would not be considered in the 

permit amendment decisions”, referred to at para. 34 of the reasons. 

[115] In his analysis, the chambers judge referred again to the reports of Dr. Seip 

and Pierre Johnstone in which Dr. Seip expressed a view that the Bulk Sampling 

and Exploration Programs would cause habitat destruction “incompatible with efforts 

to recover the populations” (reasons para. 57), and Pierre Johnstone is quoted as 

saying that “mine development” in the habitat area would be inconsistent with 

maintaining or increasing the number of caribou (reasons para. 58). 

[116] To deal first with the “past wrongs” submission, and the requirement that a 

causal relationship be shown between the government’s decision and the risk of an 

adverse impact, I consider that Rio Tinto is distinguishable on its facts from the 

present case. There the Court addressed an argument that energy purchase 

agreements (EPAs) made in 2007 between Alcan and B.C. Hydro would trigger the 

duty to consult, because the EPAs were part of a larger hydroelectric project initiated 

some 40 or 50 years earlier on which the First Nations peoples had not been 

consulted. The Utilities Commission found that the 2007 EPA would not have any 

adverse effect on the Nechako River and its fishery (see Rio Tinto at para. 77). The 

First Nations peoples argued that even if the 2007 EPA would have no impact, or 
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inconsequential effects, the duty to consult was nevertheless triggered. The Court 

rejected this argument. It said in part: 

[45]   The third element of a duty to consult is the possibility that the Crown 
conduct may affect the Aboriginal claim or right. The claimant must show a 
causal relationship between the proposed government conduct or decision 
and a potential for adverse impacts on pending Aboriginal claims or rights. 
Past wrongs, including previous breaches of the duty to consult, do not 
suffice. 

... 

[49]   The question is whether there is a claim or right that potentially may be 
adversely impacted by the current government conduct or decision in 
question. Prior and continuing breaches, including prior failures to consult, 
will only trigger a duty to consult if the present decision has the potential of 
causing a novel adverse impact on a present claim or existing right. ... 

... 

[53]   I cannot accept this view of the duty to consult. Haida Nation negates 
such a broad approach. It grounded the duty to consult in the need to 
preserve Aboriginal rights and claims pending resolution. It confines the duty 
to consult to adverse impacts flowing from the specific Crown proposal at 
issue — not to larger adverse impacts of the project of which it is a part. The 
subject of the consultation is the impact on the claimed rights of the current 
decision under consideration. 

... 

[83]   In my view, the Commission was correct in concluding that an 
underlying infringement in and of itself would not constitute an adverse 
impact giving rise to a duty to consult.  

[Italic emphasis in original; underline emphasis added.] 

[117] I do not understand Rio Tinto to be authority for saying that when the “current 

decision under consideration” will have an adverse impact on a First Nations right, 

as in this case, that what has gone before is irrelevant. Here, the exploration and 

sampling projects will have an adverse impact on the petitioners’ treaty right, and the 

historical context is essential to a proper understanding of the seriousness of the 

potential impacts on the petitioners’ treaty right to hunt. 

[118] The amended permits authorized activity in an area of fragile caribou habitat. 

Caribou have been an important part of the petitioners’ ancestors’ way of life and 

cultural identity, and the petitioners’ people would like to preserve them. There 

remain only 11 animals in the Burnt Pine herd, but experts consider there to be at 
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least the possibility of the herd’s restoration and rehabilitation. The petitioners’ 

people have done what they could on their own to preserve the herd, by banning 

their people from hunting caribou for the last 40 years. 

[119] To take those matters into consideration as within the scope of the duty to 

consult, is not to attempt the redress of past wrongs. Rather, it is simply to recognize 

an existing state of affairs, and to address the consequences of what may result 

from pursuit of the exploration programs.  

[120] I would not give effect to this branch of First Coal’s submission. 

[121] First Coal’s second contention on the scope of the duty to consult is that it 

must be limited to the impact of the amended exploration permits, and must exclude 

consideration of whatever effects a full mining operation might have. 

[122] It is correct that the consultation in this case must be directed at the Bulk 

Sampling and Advanced Exploration Permits and their impact. However, the result of 

this consultation will necessarily determine not only what constitutes reasonable 

accommodation for the exploration permits, but will also affect subsequent events if 

the exploration proceeds. 

[123] On my reading of the chambers judge’s reasons, it does not appear that he 

gave much, if any, weight to the potential impact of a full mining operation as a 

relevant factor in the Crown’s duty to consult. However, the whole thrust of the 

petitioners’ position was forward looking. It wanted to preserve not only those few 

animals remaining in the Burnt Pine caribou herd, but to augment and restore the 

herd to a condition in which it might once again be hunted. If that position were to be 

given meaningful consideration in the consultation process, I do not see how one 

could ignore at least the possibility of a full mining operation, if it were shown to be 

justified by the exploration programs. That was the whole object of the Bulk 

Sampling and Advanced Exploration Programs. 
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[124] There does not appear to be any evidence contrary to the opinion of Pierre 

Johnstone that mine development in this area “would be inconsistent with 

maintaining or increasing Woodland Caribou numbers”. Similarly Dr. Seip’s view that 

“it is short-sighted and misleading to evaluate this proposal for bulk sampling without 

also considering the longer term consequences of more widespread mining activity 

occurring over the entire property” (quoted above at para. 39), is not contradicted by 

the evidence. 

[125] I am therefore respectfully of the view that to the extent the chambers judge 

considered future impacts, beyond the immediate consequences of the exploration 

permits, as coming within the scope of the duty to consult, he committed no error. 

And, to the extent that MEMPR failed to consider the impact of a full mining 

operation in the area of concern, it failed to provide meaningful consultation. 

[126] I would not give effect to these grounds of appeal. 

D. The Interpretation Issue (The Petitioners’ Treaty 8 Right to Hunt) 

[127] B.C. accepts that the statutory decision maker was obliged to consider the 

nature and scope of the petitioners’ treaty right to hunt in the consultation process, 

but B.C. says that due consideration was given to that right. B.C. says the chambers 

judge erred in interpreting that right as a specific right to hunt caribou in its traditional 

area as part of its seasonal round. 

[128] The nature and scope of the petitioners’ right to hunt must be understood as 

the petitioners’ ancestors, and as the Crown’s treaty makers, would have understood 

that right when the treaty was made or adhered to. That understanding is to be 

derived from the language used in the treaty, informed by the report of the 

Commissioners, quoted above at para. 54. 

[129] In examining the nature and scope of the petitioners’ right to hunt, it must be 

remembered that it is not merely a right asserted and as yet unproven, as in cases 

of Aboriginal rights claims in non-treaty cases. Here the right relied on is an existing 
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right agreed to by the Crown and recorded in a Treaty. While there may be 

disagreement over the limits on or the scope of the right, consultation must begin 

from the premise that the First Nations are entitled to what they have been granted 

by the Treaty. 

[130] The Treaty 8 right to hunt is not merely a right to hunt for food. The Crown’s 

promises included representations that: 

(a) the same means of earning a livelihood would continue after the Treaty 

as existed before it, and that the Indians would be expected to 

continue to make use of them; 

(b) they would be as free to hunt and fish after the Treaty as they would be 

if they never entered into it; and 

(c) the Treaty would not lead to “forced interference with their mode of life”  

(see R. v. Badger, [1996] 1 S.C.R. 771 at para. 39). 

[131] These promises have been affirmed in previous Treaty 8 cases. 

[132] In Badger, the Supreme Court of Canada held at para. 52 that treaties 

relating to indigenous peoples should be construed liberally, “... and any 

uncertainties, ambiguities or doubtful expressions should be resolved in favour of the 

Indians ... the words in the treaty must not be interpreted in their strict technical 

sense nor subjected to rigid, modern rules of construction”. 

[133] On this appeal, B.C. relies on the words in the Treaty that limit the right to 

pursue hunting, et cetera, “... saving and excepting such tracts as may be required 

or taken up from time to time for settlement, mining, lumbering, trading, or other 

purposes”.  

[134] Just as the right to hunt must be understood as the treaty makers would have 

understood it, so too must “taking up” and “mining” be understood in the same way. 

As the Supreme Court of Canada said in Badger at para. 55: 
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Since the Treaty No. 8 lands were not well suited to agriculture, the 
government expected little settlement in the area. The Commissioners, cited 
in Daniel, at p. 81, indicated that “it is safe to say that so long as the 
fur�bearing animals remain, the great bulk of the Indians will continue to hunt 
and to trap”. The promise that this livelihood would not be affected was 
repeated to all the bands who signed the Treaty. Although it was expected 
that some white prospectors might stake claims in the north, this was not 
expected to have an impact on the Indians’ hunting rights. For example, one 
commissioner, cited in René Fumoleau, O.M.I., As Long as this Land Shall 
Last, at p. 90, stated: 

We are just making peace between Whites and Indians �� for them to 
treat each other well. And we do not want to change your hunting. If 
Whites should prospect, stake claims, that will not harm anyone. 

[Emphasis added.] 

[135] I interject to point out that “some white prospectors [who] might stake claims”, 

to the understanding of those making the Treaty, would have been prospectors 

using pack animals and working with hand tools. That understanding of mining bears 

no resemblance whatever to the Exploration and Bulk Sampling Projects at issue 

here, involving as they do road building, excavations, tunnelling, and the use of large 

vehicles, equipment and structures. 

[136] In Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 

SCC 69, [2005] 3 S.C.R. 388, the Supreme Court of Canada expanded upon what it 

had said in Badger: 

47   ... 

Badger recorded that a large element of the Treaty 8 negotiations were the 
assurances of continuity in traditional patterns of economic activity. Continuity 
respects traditional patterns of activity and occupation. The Crown promised 
that the Indians’ rights to hunt, fish and trap would continue “after the treaty 
as existed before it” (p. 5). This promise is not honoured by dispatching the 
Mikisew to territories far from their traditional hunting grounds and traplines. 

48   ... 

The “meaningful right to hunt” is not ascertained on a treaty-wide basis (all 
840,000 square kilometres of it) but in relation to the territories over which a 
First Nation traditionally hunted, fished and trapped, and continues to do so 
today. If the time comes that in the case of a particular Treaty 8 First Nation 
“no meaningful right to hunt” remains over its traditional territories, the 
significance of the oral promise that “the same means of earning a livelihood 
would continue after the treaty as existed before it” would clearly be in 
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question, and a potential action for treaty infringement, including the demand 
for a Sparrow justification, would be a legitimate First Nation response. 

[Italic emphasis in original; underline emphasis added.] 

[137] It is clear from the above passages that, while specific species and locations 

of hunting are not enumerated in Treaty 8, it guarantees a “continuity in traditional 

patterns of economic activity” and respect for “traditional patterns of activity and 

occupation”. The focus of the analysis then is those traditional patterns. 

[138] The result in Mikisew is instructive on this point. That case involved the 

construction of a winter road in Wood Buffalo National Park that ran through the 

Mikisew First Nation Reserve. The road corridor occupied approximately 23 square 

kilometres and traversed the traplines of approximately 14 Mikisew families that 

resided in the area. The federal and provincial Crowns argued that while 23 square 

kilometres were “taken up” there remained a meaningful right to hunt in the 840,000 

square kilometres covered by Treaty 8. The Federal Court of Appeal in the decision 

below held that rights to hunt, fish and trap were only infringed “where the Crown 

has taken up land in bad faith or has taken up so much land that no meaningful right 

to hunt remains”. In rejecting these arguments Mr. Justice Binnie said the following 

at para. 44: 

The Draft Environmental Assessment Report acknowledged the road could 
potentially result in a diminution in quantity of the Mikisew harvest of wildlife, 
as fewer furbearers (including fisher, muskrat, marten, wolverine and lynx) 
will be caught in their traps. Second, in qualitative terms, the more lucrative or 
rare species of furbearers may decline in population. Other potential impacts 
include fragmentation of wildlife habitat, disruption of migration patterns, loss 
of vegetation, increased poaching because of easier motor vehicle access to 
the area and increased wildlife mortality due to motor vehicle collisions. While 
Haida Nation was decided after the release of the Federal Court of Appeal 
reasons in this case, it is apparent that the proposed road will adversely 
affect the existing Mikisew hunting and trapping rights, and therefore that the 
“trigger” to the duty to consult identified in Haida Nation is satisfied. 

[139] The question to be answered is whether the proposed activity will adversely 

affect existing hunting rights. In this case it is clear that the petitioners have 

historically hunted caribou in the area affected by the Bulk Sampling and Advanced 

Exploration Programs. Since the 1970s West Moberly elders have imposed a ban on 
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hunting caribou because of diminishing numbers, but it is hoped that hunting may 

resume in the future. It is also clear from the evidence of Pierre Johnstone and Dr. 

Seip that the Bulk Sampling and Advanced Exploration Programs as well as any full 

mining operation will have an adverse impact on caribou in the area and 

consequently the petitioners’ ability to hunt. Therefore, the duty to consult has been 

engaged. 

[140] The chambers judge did not err in considering the specific location and 

species of the petitioners’ hunting practices. 

E. The Consultation Issue 

[141] The question then is whether the consultation process was reasonable. A 

reasonable process is one that recognizes and gives full consideration to the rights 

of Aboriginal peoples, and also recognizes and respects the rights and interests of 

the broader community. 

[142] The record of the consultation process in this case, summarized in the 

document “Considerations To Date” prepared by MEMPR as of 20 July 2009, the 

appended Consultation Log (para. 40 above), and in MEMPR’s “Rationale” dated 

4 September 2009, details the consideration given to the concerns raised by the 

petitioners. 

[143] The essence of the petitioners’ position (see para. 44 above) was that First 

Coal’s application for the Bulk Sampling and Advanced Exploration Permits should 

be rejected, and their proposed mining activities relocated to another area where the 

habitat for the Burnt Pine caribou herd would not be affected; and, further that a plan 

should be put in place for the recovery of the Burnt Pine caribou herd. 

[144] This position is, of course, completely irreconcilable with the projects 

proposed by First Coal. To be considered reasonable, I think the consultation 

process, and hence the “Rationale”, would have to provide an explanation to the 

petitioners that, not only had their position been fully considered, but that there were 
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persuasive reasons why the course of action the petitioners proposed was either not 

necessary, was impractical, or was otherwise unreasonable. Without a reasoned 

basis for rejecting the petitioners’ position, there cannot be said to have been a 

meaningful consultation. 

[145] In Mikisew, the Court said: 

54   This is not correct. Consultation that excludes from the outset any form of 
accommodation would be meaningless. The contemplated process is not 
simply one of giving the Mikisew an opportunity to blow off steam before the 
Minister proceeds to do what she intended to do all along. Treaty making is 
an important stage in the long process of reconciliation, but it is only a stage. 
What occurred at Fort Chipewyan in 1899 was not the complete discharge of 
the duty arising from the honour of the Crown, but a rededication of it. 

... 

64   The duty here has both informational and response components. In this 
case, given that the Crown is proposing to build a fairly minor winter road on 
surrendered lands where the Mikisew hunting, fishing and trapping rights are 
expressly subject to the “taking up” limitation, I believe the Crown’s duty lies 
at the lower end of the spectrum. The Crown was required to provide notice 
to the Mikisew and to engage directly with them (and not, as seems to have 
been the case here, as an afterthought to a general public consultation with 
Park users). This engagement ought to have included the provision of 
information about the project addressing what the Crown knew to be Mikisew 
interests and what the Crown anticipated might be the potential adverse 
impact on those interests. The Crown was required to solicit and to listen 
carefully to the Mikisew concerns, and to attempt to minimize adverse 
impacts on the Mikisew hunting, fishing and trapping rights. The Crown did 
not discharge this obligation when it unilaterally declared the road 
realignment would be shifted from the reserve itself to a track along its 
boundary. I agree on this point with what Finch J.A. (now C.J.B.C.) said in 
Halfway River First Nation at paras. 159-60. 

The fact that adequate notice of an intended decision may 
have been given does not mean that the requirement for 
adequate consultation has also been met.  

The Crown’s duty to consult imposes on it a positive obligation 
to reasonably ensure that aboriginal peoples are provided with 
all necessary information in a timely way so that they have an 
opportunity to express their interests and concerns, and to 
ensure that their representations are seriously considered and, 
wherever possible, demonstrably integrated into the proposed 
plan of action. ] 

[Italic and underline emphasis in original.] 
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[146] In my respectful view, the Considerations document and the Rationale do not 

meet this test. MEMPR effectively accepted First Coal’s CMMP as a satisfactory 

response to the petitioners’ position. However, the CMMP does not explain why the 

petitioners’ position that the Exploration Permits should be cancelled, First Coal’s 

activities relocated, and the Burnt Pine caribou herd restored, was rejected. It does 

not address why the petitioners’ position was unnecessary, impractical, or otherwise 

unreasonable. Rather, the CMMP proceeds on the footing that the Bulk Sampling 

and Advanced Exploration Programs should proceed, and then proposes measures 

to minimize or mitigate whatever adverse effects those programs will have. It 

contains proposals to monitor the impact of the projects on the Burnt Pine caribou 

herd and to “discuss” ways in which First Coal can assist in recovery of the caribou 

population. 

[147] The decision reached by MEMPR based on the CMMP and the position put 

forward by the petitioners are as two ships passing in the night. There was no real 

engagement of the petitioners’ position. It was not a position that could be dismissed 

out of hand, supported as it was by the expert opinions of the government’s own 

biologists, Dr. Seip and Pierre Johnstone. 

[148] If the petitioners’ position were to be addressed head on, and a careful 

consideration given to whether the exploration programs should be cancelled, First 

Coal’s activities relocated, and the Burnt Pine caribou herd restored, it may be that 

MEMPR could give a persuasive explanation as to why such steps were 

unnecessary, impractical, or otherwise unreasonable. The consultation process does 

not mandate success for the First Nations interest. It should, however, provide a 

satisfactory, reasoned explanation as to why their position was not accepted. 

[149] The consultation in this case does not do that. I think the reason is apparent. 

MEMPR never considered the possibility that the petitioners’ position might have to 

be preferred. It based its concept of consultation on the premise that the exploration 

projects should proceed and that some sort of mitigation plan would suffice. 

However, to commence consultation on that basis does not recognize the full range 
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of possible outcomes, and amounts to nothing more than an opportunity for the First 

Nations “to blow off steam”. 

[150] Effectively, MEMPR regarded the petitioners’ Treaty 8 right to hunt as subject 

to, or inferior to, the Crown’s right to take up land for mining or other purposes. 

There are at least two problems with this approach. First, it is inconsistent with what 

First Nations peoples were told when the Treaty was signed or adhered to. They 

were given to understand that they would be as free to make their livelihood by 

hunting and fishing after the Treaty as before, and that the Treaty would not lead to 

“forced interference with their mode of life”. Second, the concept of mining, as 

understood by the treaty makers would never have included the possibility that areas 

of important ungulate habitat would be destroyed by road building, excavations, 

trenching, the transport of heavy equipment and excavated materials, and the 

installation of an “Addcar system”. 

[151] When MEMPR entered into the consultation process without a full and clear 

understanding of what the Treaty meant, the process could not be either reasonable 

or meaningful. A consultation that proceeds on a misunderstanding of the Treaty, or 

a mischaracterization of the rights that the Treaty protects, is a consultation based 

on an error of law, and cannot therefore be considered reasonable. 

[152] These are different reasons than those given by the chambers judge for 

holding that the consultation was not meaningful. He gave two reasons for reaching 

his conclusion. He said first that the Crown was too slow to advise the petitioners as 

to the potential adverse effects of the exploration program, by not providing them 

with a “substantial assessment” until August 2009, about only one month before the 

rationale was settled upon (reasons at para. 50). Second, the judge said MEMPR 

responded to the petitioners’ concerns about potential extirpation of the Burnt Pine 

caribou herd with something approaching “standard form referral letters” (reasons at 

para. 51). 
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[153] I consider that both of these reasons are correct, but the underlying 

explanation for MEMPR’s slow and superficial response is, as I have attempted to 

explain above, a failure to understand or appreciate the basis of the petitioners’ 

objection, grounded in a constitutionally protected treaty right. 

[154] I am therefore of the opinion that the chambers judge was correct to consider 

that the consultation was not meaningful and was therefore not reasonable. 

F. The Accommodation Issue 

[155] The appellants assert that the judge erred in holding that only one method of 

accommodation was reasonable in the circumstances, namely a plan to protect and 

augment the Burnt Pine caribou herd. 

[156] This ground of appeal challenges para. 3 of the judge’s order which, to 

repeat, was: 

3. Within the said 90 day period, British Columbia, in consultation with the 
Petitioners, will proceed expeditiously to put in place a reasonable, active 
plan for the protection and augmentation of the Burnt Pine caribou herd, 
taking into account the views of the Petitioners, as well as the reports of 
British Columbia’s wildlife ecologists and biologists Dr. Dale Seip and Pierre 
Johnstone ... 

[157] This part of the order is supported specifically by this sentence in the judge’s 

reasons for judgment at para. 63: 

Here, I conclude that treaty protected right is the right is [sic] to hunt caribou 
in the traditional seasonal round in the territory effected [sic] by the First Coal 
Operation. 

[158] B.C. says the chambers judge erred in restricting the petitioners’ treaty right 

to hunt to a single species, caribou, or to a specific geographical location. It says an 

order directing a specific accommodation is contrary to earlier decisions in this 

Court. It says the predetermination of the only acceptable accommodation coloured 

the judge’s consideration of whether the consultation was meaningful and 

reasonable. 
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[159] B.C. says the judge’s focus on a single herd of caribou, as opposed to 

restoration of caribou generally, will result in the “balkanization” of treaty rights, or 

the “micro-application” of the treaty right. It says this is not a remedy sought in the 

petition. 

[160] First Coal supports B.C.’s position on this issue. Alberta says whether steps 

should be taken to implement a recovery plan for the Burnt Pine caribou herd is a 

public policy issue for decision by government, and not the courts. 

[161] The petitioners say the accommodation directed by the judge was within his 

discretion, and it is supported in this by the intervenor, Grand Council of Treaty #3. 

Counsel referred us to the Judicial Review Procedure Act, and the remedial powers 

granted by ss. 5 and 6: 

Powers to direct tribunal to reconsider 

5 (1) On an application for judicial review in relation to the exercise, refusal to 
exercise, or purported exercise of a statutory power of decision, the court 
may direct the tribunal whose act or omission is the subject matter of the 
application to reconsider and determine, either generally or in respect of a 
specified matter, the whole or any part of a matter to which the application 
relates. 

(2)  In giving a direction under subsection (1), the court must 

(a)  advise the tribunal of its reasons, and 

(b)  give it any directions that the court thinks appropriate for the 
reconsideration or otherwise of the whole or any part of the matter 
that is referred back for reconsideration. 

Effect of direction 

6  In reconsidering a matter referred back to it under section 5, the tribunal 
must have regard to the court's reasons for giving the direction and to the 
court's directions. 

[162] I must say I would not interpret the judge’s statement in the sentence quoted 

from para. 63 of his reasons as the appellants do. I do not understand the judge to 

be saying that the petitioners’ right to hunt is the right to hunt caribou, and only 

caribou, in the affected area. Such an interpretation ignores the rest of the judge’s 

reasons. I understand the sentence to mean simply that the petitioners’ Treaty 8 
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right to hunt includes the right to hunt caribou as part of the seasonal round, and that 

it is that part of the Treaty 8 right that is in issue in this case. 

[163] Having said that, it is not in my respectful view necessary to reach a final 

conclusion on whether the judge erred in declaring a specific form of 

accommodation. The Judicial Review Procedure Act would appear to grant a 

sufficiently broad discretion to make such an order but this, and other courts, have 

shown a reluctance to do so, so as not to impair further consultation. 

[164] For the reasons expressed above, I have concluded that the judge was 

correct in holding that the consultation process was not meaningful, although for 

somewhat more expansive reasons than he gave on that issue. For that reason, it 

seems to me the proper remedy is to remit the matter for further consultation 

between the parties, having regard for what the scope of the consultation ought 

properly to include. 

[165] I make no further comment on the ambit of a judge’s discretion to give 

specific directions as provided for in ss. 5 and 6 of the Judicial Review Procedure 

Act. However, it is preferable in this case that the specific direction be set aside so 

that the parties may resume consultation as indicated, and unfettered. 

VIII. Conclusion 

[166] I would affirm the judge’s declaration in para. 1 of the order that the Crown 

failed to consult adequately and meaningfully, and failed to accommodate 

reasonably the petitioners’ hunting rights as provided by Treaty 8. 

[167] I would direct that implementation of, or action under the Amended Bulk 

Sampling Permit and the Advanced Exploration Permit be stayed pending 

meaningful consultation conducted in accordance with these reasons. 
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[168] I would set aside the accommodation directed in para. 3 of the order, without 

prejudice to the giving of such directions for accommodation following further 

consultation between the parties, as may appear appropriate. 

“The Honourable Chief Justice Finch” 
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Reasons for Judgment of the Honourable Mr. Justice Hinkson: 

[169] I have had the privilege of reading the draft reasons for judgment of Chief 

Justice Finch, and agree with his disposition of the issues on this appeal described 

at para. 55 of those draft reasons, and with his reasons for that disposition with one 

exception regarding the last ground of appeal. While I agree with Chief Justice Finch 

that the accommodation directed in para. 3 of the order below should be set aside; 

my reasons for setting aside that paragraph of the order differ from his, with respect 

to what was described in that paragraph as “the protection and augmentation of the 

Burnt Pine caribou herd”. 

[170] The chambers judge found that the respondent West Moberly’s harvesting 

practice included a traditional seasonal round, which meant that hunters travelled to 

particular preferred areas within the treaty territory during specific times of the year, 

including the area impacted by the First Coal mining operation. The West Moberly 

traditionally hunted for bison, moose, deer, mountain sheep, and caribou. The bison 

in the Treaty 8 areas became extinct in the nineteenth century. 

[171] The population of caribou in the area of First Coal's operations has been 

decimated. In his affidavit of October 19, 2009, Chief Willson swore: 

Caribou numbers have been reduced to such as [sic] extent in West Moberly 
preferred Treaty territory that the woodland caribou are a threatened species 
under the federal Species at Risk Act. Ever since I came of age to hunt, I 
have never been able to hunt caribou in West Moberly’s preferred Treaty 
area. West Moberly members have not hunted caribou since the 1970’s, 
when caribou became scarce, as our Elders put a moratorium on all our 
members, including myself, hunting caribou because their numbers are so 
few. 

[172] Not unlike the bison before them, the Burnt Pine caribou herd, is now 

approaching extirpation, having been reduced to an estimated population of only 11. 
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Discussion 

[173] At paras. 14-15 of his reasons, the chambers judge made reference to two 

decisions of the Supreme Court of Canada that have particular relevance to the 

rights of the West Moberly that are in issue: 

With respect to Treaty No. 8, the Supreme Court of Canada stated in R. v. 
Badger, [1996] 1 S.C.R. 771, [1996] 4 W.W.R. 457, at para. 55 and 56:  

Since the Treaty No. 8 lands were not well suited to 
agriculture, the government expected little settlement in the 
area. The Commissioners, cited in Daniel, at p. 81, indicated 
that "it is safe to say that so long as the fur-bearing animals 
remain, the great bulk of the Indians will continue to hunt and 
to trap." The promise that this livelihood would not be affected 
was repeated to all the bands who signed the Treaty. Although 
it was expected that some white prospectors might stake 
claims in the north, this was not expected to have an impact 
on the Indians' hunting rights. For example, one commissioner, 
cited in René Furmoleau, O.M.I., As Long As This Land Shall 
Last, at p. 90, stated: 

We are just making peace between Whites and 
Indians - for them to treat each other well. And 
we do not want to change your hunting. If 
Whites should prospect, stake claims, that will 
not harm anyone. 

Commissioner Laird told the Indians that the promises made to 
them were to be similar to those made with other Indians who 
had agreed to a treaty. Accordingly, it is significant that the 
earlier promises also contemplated a limited interference with 
Indians' hunting and fishing practices. 

Further, in Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388, the Court held that given the 
Crown's oral promises, Treaty No. 8 protects the right to exercise 
meaningfully traditional hunting practices. The unanimous Court stated at 
para. 48: 

The "meaningful right to hunt" is not ascertained on a treaty-
wide basis (all 840,000 square kilometres of it) but in relation 
to the territories over which a First Nation traditionally hunted, 
fished and trapped, and continues to do so today. If the time 
comes that in the case of a particular Treaty 8 First Nation "no 
meaningful right to hunt" remains over its traditional territories, 
the significance of the oral promise that "the same means of 
earning a livelihood would continue after the treaty as existed 
before it" would clearly be in question, and a potential action 
for treaty infringement, including the demand for a Sparrow 
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justification, would be a legitimate First Nation response. 
[Emphasis in original.] 

[174] I accept, as did the chambers judge, the submission of the West Moberly that 

the appropriate standard of review in consultation cases for the Crown’s assessment 

of the extent of its duty to consult is correctness, and that the appropriate standard 

of review for assessing the process adopted for a particular consultation and the 

results of that process is that of reasonableness. 

[175] The Crown properly conceded that in the circumstances it had a duty to 

consult meaningfully with West Moberly and accepted that it was required to 

accommodate the interests of West Moberly in a reasonable manner after balancing 

the interests of West Moberly with the interests of other First Nations and of the 

public. The scope of the required consultation must be considered before the extent 

of the necessary accommodation can be addressed.  

[176] Here, there was consultation between First Coal and West Moberly 

respecting the concerns raised by West Moberly, the MOE and the MOFR about the 

Burnt Pine caribou herd. At paras. 51 and 52 of his reasons, the chambers judge 

found: 

... The prime concern of the West Moberly is the real potential for the 
extirpation of the Burnt Pine caribou herd. I conclude that at least since June 
of 2009, when the West Moberly presented a detailed report of the danger to 
that herd and its relationship to their treaty protected right to hunt, the 
Crown's failure to put in place an active plan for the protection and 
rehabilitation of the Burnt Pine herd is a failure to accommodate reasonably. 

While First Coal's “Mitigation and Monitoring Plan” is a step in the direction of 
protecting critical caribou habitats, as the Crown itself stated in the 
"Considerations to Date" document of July 20, 2009, there is currently no 
rehabilitation program in effect for the Burnt Pine herd. 

[Emphasis added.] 

[177] As I have indicated above, the Burnt Pine caribou herd has been so 

decimated that the West Moberly have refrained from hunting its members for some 

40 years. The project proposed by First Coal has been pursued only since June of 

2005. In Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 
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25 C.R. 650, at para. 79, the Supreme Court of Canada confirmed that a duty to 

consult a First Nation arises when there is: 

(a) knowledge, actual or constructive, by the Crown of a potential Aboriginal 
claim or right,  

(b) contemplated Crown conduct, and  

(c) the potential that the contemplated conduct may adversely affect the 
Aboriginal claim or right.  

[178] In explaining factor (c) above, the Court stated that the potential adverse 

effect on an Aboriginal right must be causally linked to current Crown conduct, and 

not past events. At para. 49 the Court stated: 

The question is whether there is a claim or right that potentially may be 
adversely impacted by the current government conduct or decision in 
question. Prior and continuing breaches, including prior failures to consult, 
will only trigger a duty to consult if the present decision has the potential of 
causing a novel adverse impact on a present claim or existing right. This is 
not to say that there is no remedy for past and continuing breaches, including 
previous failures to consult. As noted in Haida Nation, a breach of the duty to 
consult may be remedied in various ways, including the awarding of 
damages. To trigger a fresh duty of consultation - the matter which is here at 
issue - a contemplated Crown action must put current claims and rights in 
jeopardy. 

[Italic emphasis in original; underline emphasis added.]   

[179] In applying these factors, the Court went on to state at para. 83: 

In my view, the Commission was correct in concluding that an underlying 
infringement in and of itself would not constitute an adverse impact giving rise 
to a duty to consult. As discussed above, the constitutional foundation of 
consultation articulated in Haida Nation is the potential for adverse impacts 
on Aboriginal interests of state-authorized developments. Consultation 
centres on how the resource is to be developed in a way that prevents 
irreversible harm to existing Aboriginal interests. Both parties must meet in 
good faith, in a balanced manner that reflects the honour of the Crown, to 
discuss development with a view to accommodation of the conflicting 
interests. Such a conversation is impossible where the resource has long 
since been altered and the present government conduct or decision does not 
have any further impact on the resource. The issue then is not consultation 
about the further development of the resource, but negotiation about 
compensation for its alteration without having properly consulted in the past.  

[180] What these passages demonstrate is that for the duty to consult to be 

triggered, the Crown’s current proposed conduct must itself be causally linked to the 
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potential adverse consequence affecting the Aboriginal right. It follows that where 

this test is met, the duty to accommodate should only be concerned with addressing 

the potential adverse affects of the current proposed Crown conduct, and not with 

remedying harm caused by past events. That is not to say, as the Court in Rio Tinto 

noted at para. 49 above, that past harms are without remedy, only that those harms 

are not properly addressed by way of consultation and accommodation undertaken 

in connection with current Crown conduct. 

[181] While I fully agree with the Chief Justice that “the historical context is 

essential to a proper understanding of the seriousness of the potential impacts on 

the petitioners’ treaty right to hunt”, I do not understand that the duty to 

accommodate, as explained in Rio Tinto, obliges the Crown to accommodate the 

effects of prior impacts upon the treaty rights of the West Moberly. Accommodation 

with respect to the prior decimation of the Burnt Pine caribou herd from events prior 

to the First Coal project is not required vis a vis the First Coal Project. Certainly the 

loss of the large numbers of caribou in the area in general, and the decimation of the 

Burnt Pine caribou herd in particular should inform the scope of the necessary 

consultation process, but cannot, in my view, justify an obligation on the part of the 

Crown to restore or augment the number of ungulates that have been reduced as a 

result of activities or events prior to 2005 when First Coal began seeking approval 

for its project.  

[182] The need for the rehabilitation of the Burnt Pine caribou herd arose from 

events prior to the 1970s when the herd was all but extirpated. The emphasis placed 

by the chambers judge upon the need for the rehabilitation of the Burnt Pine caribou 

herd cannot, in my view, be considered as an accommodation that arises from the 

project proposed by First Coal, and thus cannot be the basis for the order granted by 

the chambers judge. The protection of what remains of the Burnt Pine caribou herd 

is an appropriate matter to be considered when the accommodation of the treaty 

rights of the West Moberly is addressed.  
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[183]  At para. 59, the chambers judge concluded: 

Because, as the Crown concedes, no recovery plan for the caribou is in 
place, I conclude this cannot be seen as a reasonable accommodation of 
West Moberly's concerns. 

[184]  In my view, the chambers judge erred in law by conflating his consideration 

of the Crown’s duty to consult with the West Moberly with what he considered to be 

a reasonable accommodation of the rights of the West Moberly. In terms of the Burnt 

Pine caribou herd, the consultation that the Crown needed to engage in with the 

West Moberly could properly include an historic perspective recognizing the 

depletion of the Burnt Pine caribou herd, but the need for rehabilitation and the 

increase of the herd were not appropriate accommodations arising from First Coal’s 

proposed project.  

[185] I would therefore set aside the accommodation directed in para. 3 of the order 

of the chambers judge, as would the Chief Justice, but would do so because the 

requirement that the Crown put in place a reasonable, active plan for more than the 

protection of the Burnt Pine caribou herd goes beyond the scope of the duty of 

reasonable accommodation. 

“The Honourable Mr. Justice Hinkson” 
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Reasons for Judgment of the Honourable Madam Justice Garson:  

[186] I have had the privilege of reading in draft form the reasons for judgment of 

the Chief Justice and the concurring reasons of Justice Hinkson. For the reasons 

that follow, and with the greatest respect, I reach a somewhat different conclusion 

than my colleagues and I would allow the appeal and dismiss the petition. 

[187] In his reasons for judgment, the Chief Justice has set out the facts and issues 

under appeal. I agree with the Chief Justice’s reasons in respect to the first and 

second issues namely, whether judicial review is the appropriate procedure and 

whether the Crown improperly delegated duties to Ministerial assistants. 

[188] The Chief Justice described the fundamental issue on this appeal, as whether 

the Crown adequately consulted with the petitioners. I adopt for my analysis of this 

issue the framework generally set out in Taku River Tlingit First Nation v. British 

Columbia (Project Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550: 

• Did the Crown have a duty to consult, and if indicated, to accommodate West 

Moberly First Nations’ (“WMFN”) interests in hunting caribou? 

• What was the scope and extent of that  duty to consult and to accommodate 

WMFN? 

• Did the Crown fulfill its duty to consult and to accommodate in this case? 

Standard of Review 

[189] Before turning to the substantive analysis, I will briefly describe the standard 

by which the court should review the decisions of the statutory decision makers. 

[190] At para. 10 of his reasons, the chambers judge described the standard of 

review to be applied to his review of the statutory decision makers’ decisions: 

The appropriate standard of review for the Crown’s assessment of the extent 
of its duty to consult is correctness. The appropriate standard of review for 
assessing the consultation process, including any accommodation measures, 
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is that of reasonableness. The parties do not differ on these standards of 
review. 

[191] WMFN submits that the chambers judge correctly articulated the applicable 

standards of review. The First Nation says that both the consultation process and 

the result of that process were unreasonable in this case. I do not understand the 

other parties to disagree with the position of WMFN as to the applicability of the 

reasonableness standard. As this question is an important one to my analysis, I will 

elaborate on the application of this standard. 

[192] In Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, 

[2004] 3 S.C.R. 511, at paras. 61-63, the Court explained the bifurcated standard to 

be applied to consultation decisions: 

On questions of law, a decision-maker must generally be correct: for 
example, Paul v. British Columbia (Forest Appeals Commission), [2003] 2 
S.C.R. 585, 2003 SCC 55. On questions of fact or mixed fact and law, on the 
other hand, a reviewing body may owe a degree of deference to the decision-
maker. The existence or extent of the duty to consult or accommodate is a 
legal question in the sense that it defines a legal duty. However, it is typically 
premised on an assessment of the facts. It follows that a degree of deference 
to the findings of fact of the initial adjudicator may be appropriate. The need 
for deference and its degree will depend on the nature of the question the 
tribunal was addressing and the extent to which the facts were within the 
expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003] 1 
S.C.R. 247, 2003 SCC 20; Paul, supra. Absent error on legal issues, the 
tribunal may be in a better position to evaluate the issue than the reviewing 
court, and some degree of deference may be required. In such a case, the 
standard of review is likely to be reasonableness. To the extent that the issue 
is one of pure law, and can be isolated from the issues of fact, the standard is 
correctness. However, where the two are inextricably entwined, the standard 
will likely be reasonableness: Canada (Director of Investigation and 
Research) v. Southam Inc., [1997] 1 S.C.R. 748. 

The process itself would likely fall to be examined on a standard of 
reasonableness. Perfect satisfaction is not required; the question is whether 
the regulatory scheme or government action “viewed as a whole, 
accommodates the collective aboriginal right in question”: Gladstone, supra, 
at para. 170. What is required is not perfection, but reasonableness. As 
stated in Nikal, supra, at para. 110, “in ... information and consultation the 
concept of reasonableness must come into play .... So long as every 
reasonable effort is made to inform and to consult, such efforts would suffice.” 
The government is required to make reasonable efforts to inform and consult. 
This suffices to discharge the duty. 
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Should the government misconceive the seriousness of the claim or impact of 
the infringement, this question of law would likely be judged by correctness. 
Where the government is correct on these matters and acts on the 
appropriate standard, the decision will be set aside only if the government’s 
process is unreasonable. The focus, as discussed above, is not on the 
outcome, but on the process of consultation and accommodation. 

[Emphasis added.] 

[193] I agree with the dicta of Grauer J. in Klahoose First Nation v. Sunshine Coast 

Forest District (District Manager), 2008 BCSC 1642, [2009] 1 C.N.L.R. 110, where 

he summarized and applied Haida Nation at para. 34: 

As mandated in the Haida case, supra, the extent of the duty to consult or 
accommodate is a question of law to be judged on the standard of 
correctness, although it is capable of becoming an issue of mixed law and 
fact to the extent that the appropriate standard becomes that of 
reasonableness. The adequacy of the consultation process is governed by a 
standard of reasonableness. 

[Italic emphasis in original; underline emphasis added.] 

[194] In Beckman v. Little Salmon/Carmacks First Nation, 2010 SCC 53, [2010] 

3 S.C.R. 103, the Court appeared to adopt a higher standard of review in assessing 

the adequacy of consultation (at para. 48): 

In exercising his discretion under the Yukon Lands Act and the Territorial 
Lands (Yukon) Act, the Director was required to respect legal and 
constitutional limits. In establishing those limits no deference is owed to the 
Director. The standard of review in that respect, including the adequacy of the 
consultation, is correctness. A decision maker who proceeds on the basis of 
inadequate consultation errs in law. Within the limits established by the law 
and the Constitution, however, the Director's decision should be reviewed on 
a standard of reasonableness: Dunsmuir v. New Brunswick, 2008 SCC 9, 
[2008] 1 S.C.R. 190, and Canada (Citizenship and Immigration) v. Khosa, 
2009 SCC 12, [2009] 1 S.C.R. 339. In other words, if there was adequate 
consultation, did the Director's decision to approve the Paulsen grant, having 
regard to all the relevant considerations, fall within the range of reasonable 
outcomes?  [Emphasis added.] 

[195] In my view, Beckman’s adoption of a higher standard was attributable to the 

fact that the case concerned the construction of a modern, comprehensive treaty; a 

precise document  negotiated by sophisticated and well resourced parties. In that 

case, the Crown argued that the treaty was a complete code and there was no 

obligation to consult beyond the treaty itself. I would therefore distinguish Beckman. 

20
11

 B
C

C
A

 2
47

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia 
(Chief Inspector of Mines) Page 55 

 

[196] Thus, I would apply a reasonableness standard to the question of the 

adequacy of the consultation where the historical treaty does not provide the degree 

of specificity necessary to ascertain the “correct” process. 

[197] As was held in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 

SCC 43, [2010] 2 S.C.R. 650, at para. 74, “[c]onsultation itself is not a question of 

law, but a distinct constitutional process requiring powers to effect compromise and 

do whatever is necessary to achieve reconciliation of divergent Crown and 

Aboriginal interests”. Compromise is a difficult, if not impossible, thing to assess on a 

correctness standard.  

[198] In summary, the Crown’s determination of the scope and extent of its duty to 

consult must be assessed on a correctness standard. But the third Taku question, as 

to the adequacy of the consultation and the outcome of the process, must be 

assessed on a reasonableness standard as those questions are either questions of 

fact or mixed fact and law. The consultation process must also meet the 

administrative law standards of procedural fairness. 

Did the Crown have a duty to consult and, if indicated, to accommodate 

WMFN’s interests in hunting caribou? 

[199] Chief Justice McLachlin said in Taku at para. 25, “The duty to consult arises 

when a Crown actor has knowledge, real or constructive, of the potential existence 

of Aboriginal rights or title and contemplates conduct that might adversely affect 

them.” 

[200] McLachlin C.J. went on to describe the constituent elements of this test in Rio 

Tinto at para. 31: (1) the Crown's knowledge, actual or constructive, of a potential 

Aboriginal claim or right; (2) contemplated Crown conduct; and (3) the potential that 

the contemplated conduct may adversely affect an Aboriginal claim or right. 

[201] In Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 

SCC 69, [2005] 2 S.C.R. 388 at para. 34, Binnie J., speaking for the Court, applied 
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the Taku test to a treaty right. He framed the question of the adequacy of 

consultation in slightly different language when he said: 

In the case of a treaty the Crown, as a party, will always have notice of its 
contents. The question in each case will therefore be to determine the degree 
to which conduct contemplated by the Crown would adversely affect those 
rights so as to trigger the duty to consult. … [Emphasis added.] 

[202] Under s. 35 of the Constitution Act, 1982, treaty rights have the same 

constitutional status as Aboriginal rights:  Halfway River First Nation v. British 

Columbia (Minister of Forests), 1999 BCCA 470, 64 B.C.L.R. (3d) 206, at para. 127. 

[203] In this case, the Crown accepted that it had a duty to consult arising from the 

applications for mining permits made by First Coal. In the July 20, 2009, 

“Considerations to Date” document, prepared by the Ministry of Energy Mines and 

Petroleum Resources (MEMPR) as part of its consultation with WMFN, the statutory 

decision maker described the “Impact of the Project on Aboriginal Interests” in the 

following way: 

The four T8 FNs have treaty rights within the Central South Property. More 
specifically they have the right to use the land to support their way of life and 
their usual vocations of hunting, trapping and fishing. The potential habitat 
destruction, displacement from core ranges, and increased access leading to 
disturbance, poaching and excessive predation could potentially impact the 
Burnt-Pine Caribou Herd. However, there is no projected impact on the four 
T8 FNs hunting rights of other species such as moose, elk and deer. 

[204] In the same document the statutory decision maker recorded that MEMPR 

had proceeded with consultation towards the deeper end of the consultation 

spectrum in recognition of WMFN’s stated interest in hunting caribou. 

[205] Thus, the first of the Taku questions may be answered affirmatively. The 

treaty right at issue, the right to use the land to support WMFN’s way of life and 

usual vocation of hunting, was assumed by the Crown, for the purposes of 

consultation, to include the Burnt Pine caribou herd. 

20
11

 B
C

C
A

 2
47

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia 
(Chief Inspector of Mines) Page 57 

 

What was the scope and extent of the duty to consult and to accommodate 

WMFN? 

[206] In this case, the second Taku question involves an examination of the 

following: 

(i) the degree to which the treaty right to hunt would be adversely affected 

by the impact on the specific herd; 

(ii) in assessing the degree to which the treaty right to hunt would be 

impacted, are past wrongs, cumulative effects and potential future 

impacts of an operational mine (if developed) relevant, or should the 

consultation be confined to adverse impacts directly attributable to the 

permits in question; and, 

(iii) in assessing the degree to which the treaty right to hunt would be 

impacted, should the Treaty be interpreted in its historical context only, 

or should the correct interpretation include a modern context. 

[207] In responding to issues raised by WMFN in the consultation process, the 

statutory decision makers considered these questions either implicitly or explicitly. In 

their decisions they described their interpretation of the treaty right in question in 

relation to the permits being applied for. 

(i) The degree to which the treaty right to hunt would be adversely affected 

by the impact on the specific herd 

[208] The chambers judge found at para. 63 that the “Treaty protected right is the 

right ... to hunt caribou in the traditional seasonal round in the territory [affected] by 

the First Coal Operation”. 

[209] The Crown argues that the “right” is a general right to hunt. The Crown 

maintains that this right is not species nor herd specific. 
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[210] Treaty 8 describes the right in general terms. It provides: 

And Her Majesty the Queen hereby agrees with the said Indians that they 
shall have right to pursue their usual vocations of hunting, trapping and 
fishing throughout the tract surrendered ... 

[211] The Crown argues that the judge erred in narrowly focussing his analysis on 

this one herd of caribou. In its factum, the Crown submits that it is an error to declare 

a treaty right to “a microcosm of hunting rights”. Rather the Crown says a proper 

interpretation of treaty rights should involve a “macro-level” analysis. In support of 

this argument the Crown says that the following facts are important: 

a) WMFN is a sub-group of the original collective that adhered to Treaty 
8 in 1910; 

b) WMFN’s ancestors hunted a wide variety of ungulates, including 
bison, moose and caribou, when and where available; 

c) WMFN do not now and have not, since at least the early 1970s 
hunted caribou at all; 

d) WMFN do not follow a traditional seasonal round due to participation 
in the regional economy; 

d) WMFN wish to hunt in a location that is convenient to their current 
lifestyle, given their participation in the regional economy; and 

e) WMFN are only one of several Treaty 8 First Nations with interests in 
the area in question. 

[212] The Crown argues in this appeal that all the consultation between the Crown, 

First Coal and WMFN was “for nought, as the only accommodation, in the Court’s 

eyes, at the chambers hearing, that could make the outcome, and therefore the 

process itself, reasonable, was a Burnt Pine caribou herd augmentation plan”. The 

Crown contends that the chambers judge erred in focussing on the result rather than 

the process. 

[213] WMFN says, in reliance on Mikisew, that the Court must look not only at the 

broad contours of the treaty right, the “right to pursue their usual vocation of hunting” 

but also the rights necessarily included for its meaningful exercise. They argue that 

the chambers judge “did not find that Treaty No. 8 provides a blanket of protection 

over any and every species within the Treaty territory. Instead, he found that for 
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[WMFN’s] harvesting rights to be meaningful, they must necessarily include the right 

to hunt according to the traditional seasonal round”. 

[214] There has been some judicial commentary, in both treaty rights cases and 

Aboriginal rights cases, on this question of whether hunting, fishing, and trapping 

rights pertain to a specific species. I recognize that in this case the asserted treaty 

right is alleged to include a specific herd, as there are other caribou herds which 

would be unaffected by the granting of approval for First Coal’s applications for 

mining permits, but it is convenient to compare the analysis of cases concerning 

alleged “species specific” rights to the rights asserted here by WMFN. 

[215] In R. v. Powley, 2003 SCC 43, [2003] 2 S.C.R. 207, the accused, a Metis, 

was charged with hunting a moose without a license. He claimed that he had an 

Aboriginal right to hunt for food. At para. 20, the Court characterized the relevant 

right not as the right “...to hunt moose but to hunt for food in the designated territory” 

(emphasis in original). 

[216] In R. v. Sappier; R. v. Gray, 2006 SCC 54, [2006] 2 S.C.R. 686 at para. 21, 

Aboriginal rights were described as generally founded upon practices, customs, or 

traditions rather than a right to a particular species or resource. Although in some 

cases the practice, by its very nature, will refer only to one species as was found in 

Lax Kw’alaams Indian Band v. Canada (Attorney General), 2009 BCCA 593, [2010] 

1 C.N.L.R. 278, at paras. 35 and 38 (trade in eulachon grease) and in R. v. 

Gladstone, [1996] 2 S.C.R. 723 (sale of herring spawn on kelp). 

[217] In the context of treaty rights, R. v. Lefthand, 2007 ABCA 206, [2007] 

4 C.N.L.R. 281, leave to appeal ref’d [2008] 1 S.C.R. x, Slatter J.A. proposed a 

functional  approach to the right to hunt at para. 88: 

... A rule that no longer protects its very objective is obsolete. The modern 
test should be functional: it should focus on the “for food” aspect of the “right 
to hunt”. The focus should be on (a) ensuring that there is some suitable, 
ample, and reasonably accessible source of food available at all times of the 
year, especially at, but not limited to, a subsistence level, and (b) recognizing 
that the right to hunt for food is a communal, multi-generational right that 
must be protected in the long term, and thus must be managed. 
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And at para. 91: 

Likewise, seasonal and species limitations may be justified, depending on the 
extent of the precise aboriginal right in question... Being able to hunt and fish 
“year round” just means that there will always be food available, not that there 
is a right to harvest every species at all times. Many aboriginal people had 
seasonal diets: fish at some times, eggs at others, berries at others, 
mammals at others, birds at others, etc... For example, a ban on hunting 
mountain goats is justified if there is evidence that there are ample mule deer 
around to meet the aboriginal need for food.  

[218] I conclude from these authorities, and from the language of the Treaty itself, 

quoted above, that the treaty right in question is not a specific right to hunt the Burnt 

Pine caribou herd, but rather that it affords protection to the activity of hunting. Thus, 

in my respectful opinion, the chambers judge erred when he characterized the treaty 

protected right as the right to hunt caribou. 

[219] In this case, one of the statutory decision makers, Mr. Hans Anderssen, of 

MEMPR, in correspondence that predated his September 4, 2009 Rationale for 

Decision, characterized WMFN’s right as the right “to maintain a meaningful right to 

hunt wildlife generally within their traditional territory”. In his August 8, 2009 letter, he 

provided a thorough explanation of the basis for his conclusion that the treaty right in 

question was not species specific. After referring to the cases of Tsilhqot’in Nation v. 

British Columbia, 2007 BCSC 1700, [2008] 1 C.N.L.R. 112 [William], Powley, 

Sappier, Gray and Mikisew he concluded that: 

As set out in the Mikisew case, when there are established Treaty rights, the 
content of the Crown’s duty to consult is to be determined by “the degree to 
which conduct contemplated by the Crown would adversely affect those 
rights so as to trigger the duty to consult” (at para. 34). In accordance with 
our understanding of the nature of the Treaty 8 right to hunt, and the Crown's 
right to take up lands for mining purposes, we have assessed the potential 
impact of the proposed activity on the treaty right by considering whether the 
WMFN will have a meaningful right to hunt wildlife generally within WMFN’s 
traditional territory, which may include any caribou that occur in that area. We 
acknowledge that the exploration and bulk sample activities as originally 
proposed had the potential to significantly impact the Burnt-Pine Caribou 
herd, a herd which has been identified as threatened under the federal 
Species at Risk Act. However, in light of the fact that the WMFN are able to 
maintain a meaningful right to hunt wildlife generally within their traditional 
territory such as deer, moose and elk, and the fact that there are nine other 
herds of Caribou within WMFN’s traditional territory (totalling 1599 animals), 
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we do not consider that WMFN’s treaty right to hunt will be infringed by the 
approval of the proposed mining activity. The scope of consultation required 
in these circumstances would appear to be in the low to moderate range. 

However, given the significance of this herd, WMFN’s concerns regarding this 
herd and the impacts to its established treaty right to hunt, and the 
information received from biologists within MOE and MOFR regarding the 
severity of the potential impacts to the herd, MEMPR has engaged at the 
deeper end of the Haida consultation spectrum. MEMPR has worked closely 
with the proponent, First Coal Corporation, in making significant changes to 
the original proposed activity to impact the Burnt-Pine Caribou habitat as little 
as possible. 

[Emphasis in original.] 

[220] In his October 8, 2009, Rationale for Approval for Occupant Licenses to Cut, 

the statutory decision maker, Mr. Dale Morgan of the Ministry of Forests and Range 

(MOFR) described the treaty right in question in a similar way. He wrote, “I would 

summarize my opinion; on the right to hunt as the right is ‘global’ in nature and does 

not imply that there is a right to a specific animal or species.” 

[221] There is undisputed evidence of the importance to WMFN of caribou, for a 

variety of purposes.  

[222] According to Mikisew at para. 34, the statutory decision makers were obliged 

to consider the degree to which the conduct contemplated by the Crown might 

adversely affect WMFN’s treaty right to hunt. As I concluded above, the right in 

question is a general right to hunt. That bundle of rights includes the right to 

participate in various hunting activities and the right to hunt many species. The 

impact of the contemplated Crown permits on this treaty right may have been minor, 

modest, significant, serious, or none at all. In assessing the degree to which the 

permits, if granted, might impact the general right to hunt, it was entirely appropriate 

for the statutory decision makers to have taken into account, as they did, the 

abundance of other ungulates, the proportion of caribou territory impacted by the 

contemplated permits, and the presence of other larger herds of caribou in the area. 

[223] The chambers judge concluded that the Crown failed to reasonably 

accommodate WMFN’s “prime concern about the violation of its treaty right to hunt 
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caribou” (reasons at para. 64). This narrow characterization of the right in question 

led the chambers judge to find that the impact of the immediate permit approvals was 

significant and required more in the way of accommodation. In my view, inclusion of 

rights to a particular species or herd within the right to hunt does not translate into an 

absolute guarantee to hunt that species or herd. The statutory decision makers 

properly considered the impact of First Coal’s proposed activities on the Burnt Pine 

caribou herd within the broader context of the Treaty 8 right to hunt. 

(ii) Past wrongs, cumulative effects, and future impacts 

[224] Is it appropriate to consider past wrongs, cumulative effects, or future impacts 

on the Aboriginal right in question or should the consultation focus only on the effect 

of the particular decision? 

[225] The chambers judge described the threatened state of the Burnt Pine caribou 

herd in the following passage:   

[17] The evidence discloses that the caribou were a source of food, and 
that caribou hide, bone, and antlers were important to the manufacturing of a 
number of items both for cultural and practical reasons. However, the 
evidence also discloses that due to the decline in the caribou population, 
which the petitioners claim is the result of incremental development in the 
area, including the construction of the WAC Bennett and Peace Cannon 
Dams in the 1960s and 1970s, and the creation of large lakes behind those 
dams, West Moberly's right to carry on their traditional harvesting practice 
has been diminished. 

[18] In particular, the petitioners say that the population of caribou in the 
area of First Coal’s operations has been decimated. They point to the fact 
that the relevant southern mountain population of caribou has been listed, 
pursuant to the Species at Risk Act, S.C. 2002, c. 29, as “threatened”. The 
material filed shows the specific herd, the Burnt-Pine herd, has been reduced 
to a population of 11. 

[226] And at para. 22 of his reasons for judgment, the chambers judge considered 

the comments of a wildlife ecologist, Dr. Dale Seip, who noted the potential for the 

complete eradication of the Burnt Pine herd if the project one day became an 

operational mine. In a September 25, 2008 letter, Dr. Seip said:  

It is also necessary to understand what the longer term implications are for 
these caribou. The Goodrich property encompasses most of the core caribou 
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habitat on Mt. Stephenson. Mining over this entire area would destroy a major 
portion of the core winter range for this caribou herd. It is short-sighted and 
misleading to evaluate this proposal for bulk sampling without also 
considering the longer term consequences of more widespread mining 
activity occurring over the entire property. 

[227] There were three decisions under review by the chambers judge: the 

amendment to the existing permit to reduce the bulk sample from 100,000 to 50,000; 

the amendment to the existing permit approving a 173 drill hole, five trench, 

advanced exploration program; and the associated licences to cut and clear up to 41 

hectares of land to facilitate the advanced exploration (and to replace the “spine 

road” that was being reclaimed). 

[228] First Coal notes in its factum that “[w]hile there are many permits and stages 

a proponent such as First Coal must go through before advancing to the stage of an 

operating mine, the current decisions … are the only decisions for which the 

potential adverse impact can be considered.” The thrust of First Coal’s submission is 

that the remedy ordered by the chambers judge responds to WMFN’s demand that 

the Crown implement a plan to both preserve and augment the herd, but that that 

remedy is essentially redressing past wrongs and cumulative impacts. Similarly any 

consideration of the impact of a future mine are, according to First Coal, outside the 

scope of considerations of these statutory decision makers. First Coal notes that 

before a permit is granted for an operational mine there will be a full environmental 

review: see Environmental Assessment Act, S.B.C. 2002, c. 43, s. 8 and Reviewable 

Project Regulations, B.C. Reg. 370/2002, Part 3 – Mine Mine Projects. First Coal 

emphasizes that the decision makers were mandated to consider three very limited 

permit applications, one of which actually reduced the impact of First Coal’s activities 

from what was first contemplated under the application. 

[229] Mr. Devlin for WMFN contended in oral argument that the statutory decision 

makers erred in holding that cumulative impacts were not relevant. He argues that 

the cumulative impacts of development in WMFN’s treaty protected hunting areas 

have resulted in fragmentation and decimation of the Burnt Pine caribou herd. He 

says that the present state of the herd was a proper consideration for the decision 
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makers. In other words, as I understand the First Nations' argument, the permits are 

part of an incremental process that has resulted in the present, threatened state of 

the herd, and that incremental context was something the statutory decision makers 

were obliged to consider. The grant of these permits, it is argued, might be the 

tipping point in terms of the life of the herd and possible extirpation of the herd is a 

new adverse impact which expands the scope of the duty to consult. 

[230] The decision makers and their advisors responded to WMFN’s concerns 

regarding a possible full mining operation and cumulative impacts to the herd.  

[231] In his August 8, 2009 letter to WMFN, Mr. Anderssen of MEMPR stated: 

It is only if the exploration stage is successful in delineating an economic 
resource that a decision is made by the company to proceed to a Mines Act 
mine application (and if the project exceeds a certain threshold an 
Environmental Assessment Certificate would be required). MEMPR is 
committed to consulting with the WMFN should that occur and accommodate 
where appropriate. 

[232] In the “Considerations to Date” document dated July 20, 2009, Mr. Anderssen 

responded to WMFN’s initial submission titled “I Want To Eat Caribou Before I Die”. 

He noted:  

A decision on the present application does not authorize full scale mining 
activity on the Central South Property. Any proposal to move towards an 
operating mine by [First Coal] will be subject to further assessment and 
review through the Environmental Assessment (EA) process. ... The impacts 
of the mining exploration and bulk sample activities are measured on the 
merits and impacts of the proposed activity alone and not potential future 
activities of greater impact.  

[233] Mr. Anderssen recognized the fragile state of the Burnt Pine caribou herd in 

the same document where he commented that even without further development, 

and quite apart from further development, the herd required a recovery plan. 

[234] While he acknowledged that the issue of cumulative impacts had been raised 

by WMFN, Mr. Anderssen declined to consider such impacts. He noted that 

cumulative impacts were “beyond the scope of the review” he was conducting, that 

the project had a “relatively small footprint” when compared to other activities in 
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WMFN’s traditional territory, and that WMFN’s right to hunt caribou would “not be 

significantly reduced" by First Coal's proposed activities. Finally, Mr. Anderssen 

stated that the appropriate venue for assessing cumulative impacts was the 

Economic Benefits Agreement (“EBA”) process, which MEMPR was “committed to 

facilitating and/or participating in”.  

[235] In Rio Tinto the question of past wrongs and cumulative impacts was 

considered by the Court under the rubric of the first Taku question – whether a duty 

to consult arises. (Because in this case the appellants acknowledge that a duty to 

consult does arise, this question becomes more relevant to the second Taku 

question concerning the scope and extent of the duty.)  

[236] Rio Tinto involved an application for approval of the sale of excess power 

generated by a hydro electric dam. The dam, which was constructed in the 1950s 

had diverted water from the Nechako River. The diversion impacted the First 

Nations' fishery in that river. The First Nations were not consulted at the time. Those 

same First Nations sought consultation within the 2007 process to approve the sale 

of excess power produced by the dam. The Chief Justice speaking for the Supreme 

Court of Canada held at para. 49:   

The question is whether there is a claim or right that potentially may be 
adversely impacted by the current government conduct or decision in 
question. Prior and continuing breaches, including prior failures to consult, 
will only trigger a duty to consult if the present decision has the potential of 
causing a novel adverse impact on a present claim or existing right. 
[Emphasis in original.] 

And at paras. 53-54 she continued: 

… [Haida Nation] confines the duty to consult to adverse impacts flowing from 
the specific Crown proposal at issue - not to larger adverse impacts of the 
project of which it is a part. The subject of the consultation is the impact on 
the claimed rights of the current decision under consideration. 

The argument for a broader duty to consult invokes the logic of the fruit of the 
poisoned tree - an evidentiary doctrine that holds that past wrongs preclude 
the Crown from subsequently benefiting from them. Thus, it is suggested that 
the failure to consult with the CSTC First Nations on the initial dam and water 
diversion project prevents any further development of that resource without 
consulting on the entirety of the resource and its management. Yet, as Haida 

20
11

 B
C

C
A

 2
47

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia 
(Chief Inspector of Mines) Page 66 

 

Nation pointed out, the failure to consult gives rise to a variety of remedies, 
including damages. An order compelling consultation is only appropriate 
where the proposed Crown conduct, immediate or prospective, may 
adversely impact on established or claimed rights. Absent this, other 
remedies may be more appropriate. 

[237] Rio Tinto is distinguishable from this case because in Rio Tinto there was a 

finding that the sale of excess power would have no adverse effect on the Nechako 

River fishery. Here, there is a link between the adverse impacts under review and 

the “past wrongs”. However, Rio Tinto is applicable for the more general proposition 

that there must be a causative relationship between the proposed government 

conduct and the alleged threat to the species from that conduct. It is fair to say that 

decisions, such as those under review in this case, are not made in a vacuum. Their 

impact on Aboriginal rights will necessarily depend on what happened in the past 

and what will likely happen in the future. Here it could not be ignored that this 

caribou herd was fragile and vulnerable to any further incursions by development in 

its habitat. Thus, although past impacts were not specifically “reeled” into the 

consultation process, neither could the result of past incursions into caribou habitat 

be ignored.  

[238] However, Mr. Devlin, for WMFN, noted in his oral submissions that this is not 

a “taking up” case because the land had already been taken up for mining purposes. 

As I understood his submissions, he meant that the taking up occurred when the 

original mining permits were granted in 2005. He said that WMFN were not 

contesting the original permits. This statement belies the contention that the 

statutory decision makers ought to have taken into account the fact that earlier 

Crown authorized activity had, at least in part, caused the present decimated state of 

the Burnt Pine caribou herd, thus the need for an augmentation or recovery plan to 

restore the health of the herd. The need for a recovery plan arose from past 

development and, thus, would not be a consequence of the permits under 

consideration. 

[239] In my view the statutory decision makers could not, and did not, ignore the 

fragile threatened state of the Burnt Pine caribou herd in defining the scope and 
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extent of consultations. Those consultations proceeded on the basis that further 

incursions into the habitat of the caribou might result in extirpation of the herd. The 

decision makers drew the line at implementing a recovery plan because the need for 

recovery did not emanate from, or was not causally related to, the permits sought. I 

am of the view that the decision makers were correct in their understanding of this 

aspect of the scope and extent of the Crown’s consultation obligations. Similarly, 

consideration of the impact of a possible full-scale mining operation on the herd 

would be the subject of a full environmental review, and was beyond the scope of 

these decision makers’ mandate (Rio Tinto at para. 53). 

[240] Practically speaking the decision makers did not have an application for a full 

mining operation before them. Since its inception in 2005, the project scope had 

shifted from a small, open-pit concept to a combined, trenching/underground 

system. Subsequent exploration would utilize an experimental technology that might 

or might not prove viable. Based on this background, it was certainly possible that 

the nature of the project would change once again, or that development might not 

proceed beyond the exploration phase at all. It was not wrong for the decision 

makers to limit their inquiry to the adverse effects of the permits under review, and 

decline to consider possible future scenarios on a hypothetical basis. 

(iii) Historical or modern Treaty interpretation and taking up provisions of 

the Treaty 

[241] I conclude from my review of the authorities on this point that the promises 

made under Treaty 8 must be interpreted within their historical context. But it is only 

logical to consider the degree to which government action adversely impacts those 

promises in light of modern realities. The manner in which the First Nations treaty 

rights are exercised is not frozen in time: R. v. Van der Peet, [1996] 2 S.C.R. 507 at 

para. 132. Nor can an assessment of the degree to which government conduct 

impacts the exercise of those rights ignore the modern day economic and cultural 

environment. 
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[242] The objective of the numbered treaties, and Treaty 8 specifically, was to 

facilitate the settlement and development of the West. However, it is clear that for 

the Indians the guarantee that hunting, fishing and trapping rights would continue 

was the essential element which led to their signing:  R. v. Badger at para. 39.  

[243] In recognition of this objective, Treaty 8 recites: “the said Indians have been 

notified and informed by Her Majesty's said Commission that it is Her desire to open 

for settlement, immigration, trade, travel, mining, lumbering and such other purposes 

as to Her Majesty may seem meet”. The First Nations own oral histories indicate 

their understanding that some land would be taken up and occupied in a way which 

precluded hunting when it was put to a visible use that was incompatible with 

hunting:  R. v. Badger at para. 58. 

[244] In Mikisew, Binnie J. describes an “uneasy tension between the First Nations 

essential demand that they continue to be as free to live off the land after the treaty 

as before and the Crown's expectation of increasing numbers of non-Aboriginal 

people moving into the surrendered territory” (at para. 25). 

[245] While the treaty guaranteed certain rights, it did not promise continuity of 

nineteenth century patterns of land use (Mikisew at para. 27): 

... none of the parties in 1899 expected that Treaty 8 constituted a finished 
land use blueprint. Treaty 8 signalled the advancing dawn of a period of 
transition. The key, as the Commissioners pointed out, was to “explain the 
relations” that would govern future interaction “and thus prevent any 
trouble”... 

[246] The actual balancing of these competing interests, informed by a correct 

understanding of the interpretation of the Treaty, is part of the task of the statutory 

decision makers.  

[247] In the “Considerations to Date” document, Mr. Anderssen provided his 

interpretation of Treaty 8. He said: 

Treaty 8 sets out the right of the signatory First Nations “to pursue their usual 
vocation of hunting, trapping and fishing through the tract surrendered ...”  
Aboriginal rights and title to lands were surrendered in exchange for these 
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Treaty rights and other benefits set out in the treaty (such as entitlement to 
specified quantum of land for reserves). Treaty 8 rights to hunt, trap and fish 
are subject to express limitations set out in Treaty 8. Specifically, these rights 
are “subject to such regulations as may from time to time be made by the 
government of the country...”. In addition, the Crown maintained the authority 
to take up land “from time to time for settlement, mining, lumbering, trading or 
other purposes.”  [Emphasis in original.] 

[248] In Mikisew, the Crown took an unreasonable position that express limitations 

to the Treaty 8 right to hunt removed its duty to consult as it related to a particular 

taking up. Here, the statutory decision makers acknowledged the importance of 

caribou to WMFN and, in light of this, they approached consultation toward the 

deeper end of the spectrum. The fact that the “taking up” had already occurred and 

the decimated state of the Burnt Pine caribou herd was not causally related to the 

permits under consideration did not prevent MEMPR from engaging directly with 

WMFN to address their concerns. 

[249] The statutory decision makers were entitled to, and did, balance the 

competing interests in the context of a modern culture and environment. In my view 

this is a correct interpretation of the Treaty in question. This interpretation informed 

the consultations and the statutory decision makers’ assessment of the adequacy of 

consultation. 

iv. Conclusion on the second Taku question 

[250] The second Taku question – as to the scope and extent of the duty to consult 

and to accommodate WMFN – was was in my view considered correctly by the 

statutory decision makers. They correctly interpreted the Treaty in respect to the 

important factors: the contours of the right to hunt; the context in which the Treaty 

was signed and in which it operates today; and the relevance of past Crown conduct 

and future potential development. 

[251] In his review of the decisions of the statutory decision makers, the chambers 

judge found, as noted above, that the treaty protected right was the right to hunt 

caribou in the territory affected by First Coal’s operation. He did not otherwise 
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explicitly address the question of the scope and extent of the duty to consult, and if 

indicated, accommodate. That is, he did not explicitly discuss the questions of 

whether past wrongs, cumulative effects and future impacts were matters that 

factored into the scope and extent of the duty to consult. But implicit in his 

conclusion, that the Crown’s refusal to put in place a rehabilitation plan for the Burnt 

Pine caribou herd amounted to a failure to reasonably accommodate, is a finding 

that the statutory decision makers were bound to consider past wrongs, cumulative 

effects and future development, because the near extirpation of the herd that had 

occurred could not have been caused by the prospective granting of the permits in 

issue in this case. In my view, the chambers judge erred in construing the Crown’s 

duty to consult and accommodate so broadly. 

Did the Crown fulfill its duty to consult and accommodate in this case? 

[252] As noted at the outset of these reasons, the third question – whether the 

consultation and accommodation measures were adequate – should be reviewed on 

a standard of reasonableness. The reasonableness standard was defined in 

Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190 at para. 47. 

Bastarache and LeBel JJ. speaking for the majority held that the decision under 

review must fall “within a range of possible, acceptable outcomes which are 

defensible in respect of the facts and law”: 

Reasonableness is a deferential standard animated by the principle that 
underlies the development of the two previous standards of reasonableness: 
certain questions that come before administrative tribunals do not lend 
themselves to one specific, particular result. Instead, they may give rise to a 
number of possible, reasonable conclusions. Tribunals have a margin of 
appreciation within the range of acceptable and rational solutions. A court 
conducting a review for reasonableness inquires into the qualities that make 
a decision reasonable, referring both to the process of articulating the 
reasons and to outcomes. In judicial review, reasonableness is concerned 
mostly with the existence of justification, transparency and intelligibility within 
the decision-making process. But it is also concerned with whether the 
decision falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law. 
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[253] The chambers judge determined that the consultation in this case was not 

sufficiently meaningful and that the Crown’s failure to put in place a protection and 

rehabilitation plan for the Burnt Pine caribou herd rendered the accommodation 

unreasonable.  

[254] Section 35(1) of the Constitution Act, 1982 dictates that “the Crown must act 

honourably, in accordance with its historical and future relationship with the 

Aboriginal peoples in question”:  Taku at para. 24. 

[255] The judgment in Mikisew reminds us that, “[t]he fundamental objective of the 

modern law of Aboriginal and treaty rights is the reconciliation of Aboriginal peoples 

and non-Aboriginal peoples and their respective claims, interests and ambitions” (at 

para. 1). 

[256] In Taku, the Chief Justice said (at para. 2): 

... Where consultation is meaningful, there is no ultimate duty to reach 
agreement. Rather, accommodation requires that Aboriginal concerns be 
balanced reasonably with the potential impact of the particular decision on 
those concerns and with competing societal concerns. Compromise is 
inherent to the reconciliation process...  

[See also Haida Nation at para. 50.] 

[257] And as Binnie J. noted in Beckman, at para. 84: “Somebody has to bring 

consultation to an end and to weigh up the respective interests ... The Director is the 

person with the delegated authority to make the decision whether to approve a grant 

... The purpose of the consultation was to ensure that the Director’s decision was 

properly informed” (emphasis in original). 

[258] In Taku the Supreme Court of Canada reviewed the consultation that had 

occurred in that case and found it adequate. I find it helpful to compare the 

consultation in Taku to that in the case at bar. (Recognizing that the Aboriginal right 

in that case was asserted, but yet unproven; I consider that this distinguishing 

feature is not particularly important because the Aboriginal rights claim in Taku was 
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relatively strong and the potential negative impact of the contemplated Crown 

conduct was significant.) 

[259] The consultation process in Taku took place over three and one-half years. 

The First Nation was invited to, and did, participate in a committee to review the 

project at issue, the reopening of an abandoned mine. The project sponsor, Redfern, 

met several times with the First Nation to discuss the project and its concerns about 

the impact of the project. Redfern engaged an independent consultant to conduct 

archaeological and ethnographic studies to identify possible effects of the project. 

Financial assistance was provided to the First Nation to enable it to participate in 

meetings.  

[260] I note the following features of the consultation which took place in Taku: 

• The process of project approval  ended more hastily than it 

began. Nonetheless, the Court concluded that the consultation 

provided by the Province was adequate (para. 39); 

• In the opinion of the decision maker, by the time the 

assessment was concluded, the positions of all the Project 

Committee members, including the affected First Nation, had 

crystallized (para. 41); 

• The concerns of the First Nation were well understood and 

reflected in the Recommendations Report (para. 41); 

• Mitigation strategies were adopted in the terms and conditions 

of certification (para. 44); 

• Project approval certification was simply one stage in the 

process by which development moved forward. The First Nation 

would have further opportunity for input and accommodation at 

subsequent stages (paras. 45-46); 

• The Project Committee concluded that some outstanding First 

Nation concerns could be more effectively considered at later 
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stages or at the broader stage of land use strategy planning 

(para. 46). 

[261] In my view, the consultation in the present case was comparable to that 

undertaken in Taku in all of the above-mentioned respects. 

[262] I turn now to examine the consultation that took place in this case in order to 

determine if that consultation was adequate, bearing in mind that it is not the task of 

this Court nor the court below to substitute its own view for that of the decision 

makers. 

[263] The evidentiary record that was before the chambers judge discloses an 

extensive record of consultation. As the chambers judge found, the Crown was 

entitled to delegate some of the procedural aspects of consultation to First Coal; 

however, the “ultimate legal responsibility for consultation and accommodation rests 

with the Crown” (Haida Nation at para. 53). 

[264] The consultation process was managed on behalf of First Coal by Debra 

Stokes, Director of Environment for First Coal. Since about January 2008, she has 

devoted a “significant amount of [her] time” to working with First Nations in 

connection with the consultation process related to these applications. She 

consulted all Treaty 8 First Nations including WMFN. Ultimately she identified four 

First Nations with an interest in consultation concerning First Coal’s applications. 

She deposed that of those four, two entered into memoranda of understanding to 

govern their ongoing relationship with First Coal and a third First Nation was 

engaged in negotiations in connection with such a memorandum. Those agreements 

included economic opportunities for the First Nations. Ms. Stokes indicated that to 

date WMFN had declined to enter into a memorandum. She said that she became 

aware of WMFN’s opposition to the First Coal project because of concerns related to 

caribou on June 13, 2008. She noted that she was aware that caribou had much 

earlier been identified by First Coal as requiring special attention as it developed the 

project.  
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[265] First Coal provided funding in Sept 2008 to purchase radio collars to help with 

the long term monitoring of the caribou. First Coal also retained an independent 

wildlife biologist to develop a detailed plan to address the concerns raised by WMFN 

over the potential impact of the project on the caribou. The first iteration of the 

Caribou Mitigation and Monitoring Plan (“CMMP”) was developed in October 2008 

and that document was subject to several revisions to address concerns of the 

Crown and WMFN before it was finalized on May 1, 2009. Ms. Stokes recounted the 

numerous meetings with WMFN. She also deposed to the fact that environmental 

site managers were on site 24 hours a day, 7 days a week during construction to 

monitor implementation of the CMMP.  

[266] The mitigation and monitoring requirements under the CMMP include, but are 

not limited to the following: 

• short term monitoring including an incidental observation 
program, a winter monthly aerial survey program, a series 
of ground tracking surveys, noise level monitoring, and 
monitoring of reclamation efforts; 

• long-term caribou monitoring and research using GPS 
radio collars; 

• reclamation of the areas affected by First Coal’s mining 
activities with a particular focus on maximizing caribou 
foraging habitat and minimizing habitat for predators; 

• avoidance of work in core range areas during seasons 
when caribou are present; 

• immediate cessation of activities upon sight of caribou; 

• increased security as well as access, use, and speed 
restrictions; 

• education and awareness programs for employees and 
visitors; and 

•  establishment of a “Burnt-Pine Caribou Task Force” in 
conjunction with the local First Nations and reporting of 
results and suggestions to regulators. 

[267] The consultation record discloses that WMFN has been involved in 

consultation since about 2005 on the earlier First Coal Notices of Work related to the 

20
11

 B
C

C
A

 2
47

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia 
(Chief Inspector of Mines) Page 75 

 

same project, not the subject of this judicial review. Of relevance to these particular 

permits, the Crown consultation record documents communications commencing on 

May 14, 2008, onward, involving all stakeholders, including WMFN, the Crown, and 

First Coal. In July 2008, the proposed ADDCAR system was explained to those 

interested stakeholders at a meeting. Wildlife biologists were an integral part of all 

the significant consultations. The reports of the Crown biologists were provided to 

WMFN, throughout the consultation process. In October 2008, First Coal committed 

to modifying the project to avoid the windswept areas so critical to the caribou. The 

Spine Road reclamation plan was discussed at numerous meetings. The Spine 

Road had been built in an area that was windswept. 

[268] In December 2008, WMFN complained about the lack of meaningful 

consultation.  

[269] In January 2009, a meeting was attended by representative of WMFN to 

discuss the first Draft CMMP. 

[270] In February 2009, WMFN expressed concerns about the lack of time they had 

been given to respond to the CMMP. Their legal counsel became involved on 

February 4, 2009. He explained WMFN’s concerns about caribou habitat. In 

subsequent correspondence WMFN also expressed concern about the Spine Road 

work, done without permits. 

[271] In the ensuing months, numerous meetings were conducted and information 

was exchanged. On June 23, 2009, WMFN submitted their document “I want to Eat 

Caribou Before I Die”, detailing the historical importance of caribou to the First 

Nations as well as the threat to the caribou posed by the First Coal project.  

[272] On July 20, 2009, MEMPR released its “Considerations to Date” document. In 

the covering letter to WMFN, Mr. Anderssen explained that the purpose of the 

document was to “provide ... the ‘Considerations to Date’ that represent the 

information that [MEMPR] is currently considering in regards to ... [the] proposed 

50,000 tonne Bulk Sample application and the proposed 173 drill hole advanced 
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exploration application ...”. He also noted that Section 7.0 of the document 

responded to the issues raised by WMFN’s initial submissions contained in the 

document, “I want to Eat Caribou Before I Die”. Lastly he noted that a meeting was 

scheduled for August 5, 2009.  

[273] The document notes that MEMPR had been engaged in consultations with 

the four affected Treaty 8 First Nations for over four years. Six face-to-face 

consultation meetings had taken place between Sept 2008 and July 2009. After 

summarizing MEMPR’s understanding of the importance of caribou as gleaned from 

WMFN’s initial submissions, the document attempts to quantify the adverse effects 

of First Coal’s applications on caribou generally and on WMFN’s treaty right 

specifically. It notes that there are nine herds of caribou in WMFN’s traditional 

territory, totalling approximately 1599 animals. The affected Burnt Pine Herd 

consists of 11 animals and represents 0.69% of the caribou population in WMFN’s 

traditional territory. Based on this, the document concludes that “the opportunity for 

WMFN to hunt and trap caribou in their traditional territory will not be significantly 

reduced”. 

[274] The document notes the possible extirpation of the Burnt Pine caribou herd, 

relying on the comments of Mr. Pierre Johnstone of the Ministry of Environment. 

Until recently, the Burnt Pine herd was considered to be part of the larger, Moberly 

Herd. In Mr. Johnstone’s opinion, fragmentation of this sort “may be an early sign of 

extirpation”. One of the accommodation measures sought by WMFN was a recovery 

plan for the Burnt Pine caribou herd. The “Considerations to Date” document states 

that it is generally recognized that even without further development, and regardless 

of whether mining activity occurs in the area, a recovery plan would be necessary to 

maintain or increase herd numbers. However, presumably for fiscally-related 

reasons, the Crown did not currently have a recovery plan in place for the Burnt Pine 

herd. 

[275] WMFN also requested that the Crown engage in land use planning. The 

document states that this request is met by the Economic Benefits Agreement, to 
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which WMFN is a party, and for which extensive funding had been provided to 

WMFN. MEMPR’s understanding was that the EBA provided a mechanism for 

addressing WMFN’s concerns regarding cumulative impacts and efforts to recover 

caribou populations. First Coal’s proposed “Caribou Task Force” was seen as 

another venue in which these issues could be addressed on an ongoing basis. 

[276] The document goes on to list the accommodation measures proposed by 

WMFN and the measures taken or proposed by MEMPR: 

Accommodation Measures proposed by WMFN 

The following are drawn from statements from the Initial Submissions that 
could be considered as proposed accommodation measures. 

•  Accommodation should include rejection of First Coal’s application; 

•  WMFN should be given the opportunity to participate in the decision 
making process; 

•  Consultation as a form of accommodation; 

•  Recovery of the Burnt-Pine Caribou Herd; and  

•  Re-location of First Coal’s activities. 

Accommodation Measures Taken or Proposed by MEMPR 

•  Consultation at the higher end of the spectrum; 

•  Application of the CMMP; 

•  Reduction of the Bulk Sample permit by 50%; 

•  Closure of the Spine Road; 

•  Use of ADDCAR system; 

•  Consideration of WMFN's extensive input including the Initial 
Submissions in the decision making process; 

•  Through promotion, facilitation and participation in planning processes 
flowing from the EBA as well as through the Caribou Task Force, 
MEMPR will work towards addressing the issues of: 

•  cumulative impacts; 

•  a Caribou Recovery Plan; 

•  land use planning; and 

•  the location of First Coal and other companies 
activities. 
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[277] The “Considerations to Date” document contains no decisions by the lead 

Ministry, MEMPR, but it chronicles the consultation process, the technical 

information, and the positions so far taken by the Ministry and the First Nations in 

respect to the approval process and accommodations. It notes that WMFN proposed 

that First Coal’s applications be rejected and that WMFN’s input would be 

considered in the decision making process. 

[278] Meetings took place on August 5 and 12, 2009. A lengthy letter hand-

delivered to the Ministry representatives, expresses the frustration of WMFN at what 

they saw as intransigence in the position of the Ministries involved. The letter 

illustrates that the consultation had come to the point where the positions of the 

parties had crystallized. On the one hand, the WMFN characterized their treaty right 

as specifically protecting the right to hunt the Burnt Pine caribou herd; they 

complained that the Ministry failed to examine impacts from prior activities; and, they 

expressed concern that, despite the Crown’s recognition that the herd may face 

extirpation, there was no recovery plan in place. WMFN concluded that First Coal’s 

applications should be rejected and its operation re-located, and that “a real 

recovery plan” should be implemented, as well as legal protection for the Burnt Pine 

caribou herd. On the other hand, the Ministry maintained that the scope and extent 

of consultations were limited and that WMFN’s treaty right to hunt was not 

significantly impacted, as I have previously discussed. 

[279] In his affidavit, Chief Roland Willson describes the final consultation meeting 

of August 12, 2009: 

 94. We also voiced concerns that MEMPR had not told us how they 
would weigh our interests with the competing interest of others when making 
decisions on First Coal’s proposed activities. We told them that they should 
give our interests and rights a lot of weight, given the fact that we have Treaty 
rights and First Coal has only interests. We also said that they were not 
giving proper weight to the honour of the Crown and the goal of reconciliation. 
We also asked MEMPR to think about the fact that the broader public interest 
supported preserving the habitat of endangered species such as caribou. 

 95. At this meeting of August 12, 2009, West Moberly representatives 
including myself encouraged  MEMPR to look at the bigger picture. We said 
that we were worried about the cumulative impacts of industrial development 
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on our Treaty rights which had prevented us from hunting caribou in our 
preferred Treaty territory. We explained that the impacts of the proposed 
mining activities on our right were serious because of how few caribou were 
now left within our preferred Treaty territory. 

[280] It was evident that by this time a decision had to be made. Dr. Dale Seip had 

described the CMMP as doing “an excellent job of attempting to reduce the 

environmental impacts of the bulk sample and exploration program on caribou”. But 

he also concluded that “...if the government intended to conserve and rehabilitate 

this small caribou herd” granting the permits was “incompatible with efforts to 

recover the population”. The statutory decision makers were thus faced with two 

incompatible positions. After years of consultation, in which the competing interests 

were fully explored, “[s]omebody [had] to bring consultation to an end and weigh up 

the respective interests” (Beckman at para. 84). The statutory decision makers did 

just that. They made their decisions to approve the permits on the basis of the 

generality of the treaty right in question, the limited impact of the proposed permits 

on that right, and the incorporation of accommodation and mitigation measures into 

the project. 

[281] The permits were issued shortly thereafter: the Bulk Sample permit, on 

September 1, 2009, the Advanced Exploration Permit on September 14, 2009 and 

the Licences to Cut on October 13, 2009. 

[282] The Rationale for Decision on the first two permits was issued by Mr. Al 

Hoffman of MEMPR on Sept 4, 2009, and a Rationale for the Licences to Cut was 

issued by Mr. Dale Morgan of MOFR, on October 8, 2009.  

[283] The mining permit contained the following conditions: 

Environmental Management Programs 

(a) Caribou Mitigation and Monitoring Plan 

(i) The Permittee shall implement and ensure all activities 
on the mine site adhere to, the AECOM Canada Ltd. 
report “First Coal Corporation, Caribou Mitigation and 
Monitoring Plan for the Bulk Sample and Advance 
Exploration 2009 / 2010 Program at the Central South 
Property”, dated May 1, 2009 and the AECOM Canada 
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Ltd. report “First Coal Corporation, Reclamation Plan 
for Existing Disturbance at the Central South Project 
Site”, dated May 2009. 

(ii) The Permittee shall continue to participate in the Peace 
Region Shared Stewardship Working Group. 

(iii) If a species recovery plan for woodland caribou is 
developed and approved through the Committee on the 
Status of Endangered Wildlife in Canada, the 
conditions of this permit will be reviewed and revised 
as necessary to ensure compliance with the recovery 
plan. 

[284] Undoubtedly it would have been preferable for the MEMPR Rationale to do 

more than chronicle the background and considerations by explicitly describing the 

basis of the opinion. But notwithstanding the absence of an explicit explanation for 

the decision, it is apparent that MEMPR rejected the main accommodations 

requested by WMFN (rejection of the permits, implementation of a caribou recovery 

plan, and re-location of First Coal’s activities) and, when read in conjunction with the 

“Considerations to Date” document, the reasons for rejecting the requested 

accommodations are clear – that the accommodation measures proposed by 

MEMPR were an adequate compromise, which attempted to balance the competing 

interests of WMFN, First Coal, and society at large. 

[285] The Ministry of Forests and Range Rationale provided a fuller explanation for 

the decision of Mr. Morgan, for that Ministry. Mr. Morgan noted that his authority was 

limited to adding (or not) conditions to the license to cut timber. He reviewed the 

question of the adequacy of consultation and accommodation. He reviewed the 

consultation record and concluded that consultation had been adequate to address 

WMFN’s concerns. He noted that WMFN disputed the adequacy of consultation and 

objected to the project. In approving the permit he added the following conditions: 

1. FCC must adhere to the Caribou Mitigation and Monitoring Plan 
during operations. 

2. FCC must, to the extent practicable, limit their harvesting of timber to 
the amount required to safely conduct operations. 
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[286] Overall, the consultation process was directly responsive to the concerns 

raised by WMFN, insofar as those concerns related to the permits under 

consideration. In light of WMFN’s treaty protected right and particular interest in 

hunting caribou, significant accommodations were made to protect the existing 

caribou herd. It is true that the outcome of the consultation process was not that 

which WMFN desired. But it cannot be said that the outcome, given all the factors 

listed by the decision makers, was unreasonable. 

[287] It is not for a court on judicial review to mandate specific accommodation 

measures (Musqueam Indian Band v. British Columbia (Minister of Sustainable 

Resource Management), 2005 BCCA 128, 37 B.C.L.R. (4th) 309 at paras. 99-100, 

104-105; Wii’litswx v. British Columbia (Minister of Forests), 2008 BCSC 1620, 

[2009] 1 C.N.L.R. 359 at para. 23) nor specific outcomes to the process. Provided 

that the Crown proceeds on a correct understanding of the scope and extent of the 

treaty rights and its duty to consult (as I say it did), and provided that consultation 

proceeds in a reasonably thorough, responsive fashion, a court ought not to 

interfere. In my view the decision makers acted reasonably and, as the foregoing 

description of the extent of the consultation illustrates, the consultation was more 

than adequate in fulfilling the Crown’s duties. The consultation appears broadly 

similar to that which was found adequate in Taku. What is required is not perfection 

but reasonableness (Haida Nation at para. 62). I therefore conclude that the Crown 

has discharged its duty and that the chambers judge erred in finding that 

consultation was inadequate and that a specific form of accommodation was 

required. 

[288] I would allow the appeal and dismiss the petition. 

“The Honourable Madam Justice Garson” 
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INTRODUCTION 

[1] The West Moberly First Nations are a "band" as defined in the Indian Act, 

R.S.C. 1985, c. I-5.  They took the benefits of Treaty 8 in 1914.  The rights 

guaranteed by Treaty 8 are "treaty rights" within the meaning of s. 35 of the 

Constitution Act, 1982.  The members of the West Moberly are an "aboriginal people 

of Canada", also within the meaning of s. 35. 

[2] The West Moberly have a reserve at the west end of Moberly Lake, in 

northeastern British Columbia.  The reserve is west of Fort St. John and roughly 

mid-way between Hudson's Hope, to the northwest and Chetwynd, to the southeast. 

[3] This petition addresses a project referred to as the Gething Bulk Sample 

Project, which is owned by the corporate Respondent.  The Project site is 

approximately 25 kilometres west of Hudson's Hope, 6.5 kilometres southwest of the 

W.A.C. Bennett Dam and 30 kilometres northwest of the reserve. 

[4] The West Moberly complain that there was inadequate consultation and 

accommodation before three statutory decisions were made authorizing the Gething 

Bulk Sample Project to proceed.  Two of the decisions were made on July 26, 2013, 

by a delegate of the Respondent Chief Inspector of Mines, and the third decision, on 

August 26, 2013, was made by a delegate of the Respondent Minister.  The focus of 

the petition is on the first of the two decisions made on July 26, 2013 granting 

permission to proceed with bulk sampling at the Gething site.  The other two 

decisions are ancillary; the former to permit surface site preparation and the latter to 

permit tree cutting at the site in order to clear it. 

[5] This application, to have the three decisions reviewed judicially, engages 

administrative and constitutional law.  The standard for review needs to be 

addressed, as do the West Moberly's constitutional rights, in this administrative law 

context. 
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STANDARD OF REVIEW 

[6] In Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 51, 

the standard of review in cases addressing the duty to consult was described at 

para. 61: 

... The existence or extent of the duty to consult or accommodate is a legal 
question in the sense that it defines a legal duty. However, it is typically 
premised on an assessment of the facts. It follows that a degree of deference 
to the findings of fact of the initial adjudicator may be appropriate. The need 
for deference and its degree will depend on the nature of the question the 
tribunal was addressing and the extent to which the facts were within the 
expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003] 1 
S.C.R. 247, 2003 SCC 20; Paul, supra. Absent error on legal issues, the 
tribunal may be in a better position to evaluate the issue than the reviewing 
court, and some degree of deference may be required. In such a case, the 
standard of review is likely to be reasonableness. ... 

[7] In Klahoose First Nation v. Sunshine Coast Forest District (District Manager), 

2008 BCSC 1642, Grauer J. summarized and applied Haida Nation, at his para. 34: 

As mandated in the Haida case, supra, the extent of the duty to consult or 
accommodate is a question of law to be judged on the standard of 
correctness, although it is capable of becoming an issue of mixed law and 
fact to the extent that the appropriate standard becomes that of 
reasonableness. The adequacy of the consultation process is governed by a 
standard of reasonableness. ... 

[8] Our Court of Appeal recently addressed the standard of review, also in the 

context of a consultation, accommodation case, in Neskonlith Indian Band v. Salmon 

Arm (City), 2012 BCCA 379, at para. 60, where the Court considered Haida, see 

above, Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, [2010] 2 S.C.R. 650 and 

Beckman v. Little Salmon/Carmacks First Nation, [2010] 3 S.C.R. 103.  Newbury 

J.A., writing for the Court, treated the consultation question in Neskonlith to be one 

of mixed fact and law, which caused her to adopt the reasoning in Haida, above, and 

employ reasonableness as the review standard. 

[9] From the outset of this matter, the Crown acknowledged its obligation to 

consult.  The argument in front of me, over five days, was devoted almost entirely to 

questions of fact; who wrote what to whom, and when, what responses were given, 
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what meetings were held and who attended, what studies were undertaken and 

similar questions of fact, addressed at length.  Did the consultation satisfy the duty of 

the Crown to act honourably?  Was it informed and extensive enough?  These and 

related questions of fact dominated the hearing.  The fact-driven analysis at the 

center of the matter leads me to employ the approach our Court of Appeal adopted 

in Neskonlith, above, and take reasonableness as the governing standard of review.  

The question of consultation in this petition is one of mixed fact and law, but it is 

factually laden. 

[10] It is perhaps trite, but clearly important, to remember that when a 

reasonableness standard is to be employed, the reviewing court is to be more 

deferential to the statutory decision makers, and is not to approach the matter as if it 

is was considering it at first instance.  Whether a court would have reached a 

different decision at first instance is not what governs. 

TREATY 8 

[11] The footprint of the proposed Gething Bulk Sample Project, occupying 

approximately 33 hectares, is within the lands covered by Treaty 8.  The area of 

Treaty 8 is enormous.  Binnie J., writing in Mikisew Cree First Nation v. Canada 

(Minister of Canadian Heritage), [2005] 3 S.C.R. 338, found that under Treaty 8, the 

First Nations, who lived in what became the Treaty area, surrendered to the Crown 

800,040 square kilometres of what is now northern Alberta, northeastern British 

Columbia, northwestern Saskatchewan and the southern portion of the Northwest 

Territories.  As he said, the area dwarfs France (543,998 square kilometres), 

exceeds the size of each of the prairie provinces, and approaches the size of British 

Columbia (948,596 square kilometres); see para. 2 in Mikisew. 

[12] Continuing, still in para. 2 in Mikisew: 

... In exchange for this surrender, the First Nations were promised reserves 
and some other benefits including, most importantly to them, the following 
rights of hunting, trapping, and fishing: 

And Her Majesty the Queen hereby agrees with the said Indians that 
they shall have right to pursue their usual vocations of hunting, 
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trapping and fishing throughout the tract surrendered as before 
described, subject to such regulations as may from time to time be 
made by the Government of the country, acting under the authority of 
Her Majesty, and saving and excepting such tracts as may be 
required or taken up from time to time for settlement, mining, 
lumbering, trading or other purposes. 

(Report of Commissioners for Treaty 8 (1899), at p. 12) 

[13] Treaty 8 was also addressed by our Court of Appeal in West Moberly First 

Nations v. British Columbia (Ministry of Energy, Mines and Petroleum Resources), 

2011 BCCA 247 ("West Moberly No. 1").  It is highly relevant in this proceeding, and 

I will address it below in these reasons under its own two headings beginning at 

para. 18 and para. 135 respectively. 

[14] Mikisew also included the following Treaty 8 analysis relevant to this petition: 

24 The post-Confederation numbered treaties were designed to open up 
the Canadian west and northwest to settlement and development. Treaty 8 
itself recites that "the said Indians have been notified and informed by Her 
Majesty's said Commission that it is Her desire to open for settlement, 
immigration, trade, travel, mining, lumbering and such other purposes as to 
Her Majesty may seem meet". This stated purpose is reflected in a 
corresponding limitation on the Treaty 8 hunting, fishing and trapping rights to 
exclude such "tracts as may be required or taken up from time to time for 
settlement, mining, lumbering, trading or other purposes". … 
25 There was thus from the outset an uneasy tension between the First 
Nations' essential demand that they continue to be as free to live off the land 
after the treaty as before and the Crown's expectation of increasing numbers 
of non-aboriginal people moving into the surrendered territory. It was seen 
from the beginning as an ongoing relationship that would be difficult to 
manage, as the Commissioners acknowledged at an early Treaty 8 
negotiation at Lesser Slave Lake in June 1899: 

The white man is bound to come in and open up the country, and we 
come before him to explain the relations that must exist between you, 
and thus prevent any trouble. 

(C. Mair, Through the Mackenzie Basin: A Narrative of the Athabasca 
and Peace River Treaty Expedition of 1899, at p. 61). 

As Cory J. explained in Badger, at para. 57, "[t]he Indians understood that 
land would be taken up for homesteads, farming, prospecting and mining and 
that they would not be able to hunt in these areas or to shoot at the settlers' 
farm animals or buildings". 

26 The hunting, fishing and trapping rights were not solely for the benefit 
of First Nations people. It was in the Crown's interest to keep the aboriginal 
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people living off the land, as the Commissioners themselves acknowledged in 
their Report on Treaty 8 dated September 22, 1899 (at p. 5): 

We pointed out that the Government could not undertake to maintain 
Indians in idleness; that the same means of earning a livelihood would 
continue after the treaty as existed before it, and that the Indians 
would be expected to make use of them. 

27 Thus none of the parties in 1899 expected that Treaty 8 constituted a 
finished land use blueprint. Treaty 8 signalled the advancing dawn of a period 
of transition. The key, as the Commissioners pointed out, was to "explain the 
relations" that would govern future interaction "and thus to prevent any 
trouble" (Mair, at p. 61). 

28 The interpretation of the treaty "must be realistic and reflect the 
intentions of both parties, not just that of the [First Nation]" (Sioui, at p. 1069). 
As a majority of the Court stated in R. v. Marshall, [1999] 3 S.C.R. 456, at 
para. 14: 

The Indian parties did not, for all practical purposes, have the 
opportunity to create their own written record of the negotiations. 
Certain assumptions are therefore made about the Crown's approach 
to treaty making (honourable) which the Court acts upon in its 
approach to treaty interpretation (flexible) as to the existence of a 
treaty ... the completeness of any written record ... and the 
interpretation of treaty terms once found to exist. The bottom line is 
the Court's obligation is to "choose from among the various possible 
interpretations of the common intention [at the time the treaty was 
made] the one which best reconciles" the [First Nation] interests and 
those of the Crown. [Citations omitted.] 

See also R. v. Marshall, 2005 SCC 43, per McLachlin C.J. at paras. 22-24, 
and per LeBel J. at para. 115. 

29 The Minister is therefore correct to insist that the clause governing 
hunting, fishing and trapping cannot be isolated from the treaty as a whole, 
but must be read in the context of its underlying purpose, as intended by both 
the Crown and the First Nations peoples. Within that framework, as Cory J. 
pointed out in Badger 

...the words in the treaty must not be interpreted in their strict technical 
sense nor subjected to rigid modern rules of construction. Rather, they 
must be interpreted in the sense that they would naturally have been 
understood by the Indians at the time of the signing. [p. 799] 

30 In the case of Treaty 8, it was contemplated by all parties that "from 
time to time" portions of the surrendered land would be "taken up" and 
transferred from the inventory of lands over which the First Nations had treaty 
rights to hunt, fish and trap, and placed in the inventory of lands where they 
did not. Treaty 8 lands lie to the north of Canada and are largely unsuitable 
for agriculture. The Commissioners who negotiated Treaty 8 could therefore 
express confidence to the First Nations that, as previously mentioned, "the 
same means of earning a livelihood would continue after the treaty as existed 
before it" (p. 5). 
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31 I agree with Rothstein J.A. that not every subsequent "taking up" by 
the Crown constituted an infringement of Treaty 8 that must be justified 
according to the test set out in Sparrow. In Sparrow, it will be remembered, 
the federal government's fisheries regulations infringed the aboriginal fishing 
right, and had to be strictly justified. This is not the same situation as we have 
here, where the aboriginal rights have been surrendered and extinguished, 
and the Treaty 8 rights are expressly limited to lands not "required or taken 
up from time to time for settlement, mining, lumbering, trading or other 
purposes". (Emphasis added.) The language of the treaty could not be 
clearer in foreshadowing change. Nevertheless the Crown was and is 
expected to manage the change honourably. [Emphasis by Binnie J.] 

[15] It is settled law that First Nations treaties are to be given a fair, large and 

liberal construction in favour of the First Nations.  See Dickson C.J., writing for the 

Court, in Simon v. The Queen, [1985] 2 S.C.R. 387 at 402b. 

[16] As the Crown submitted, at para. 3 of its written submissions in this 

proceeding: 

It has never been disputed that the Crown was under a duty to consult the 
West Moberly in these circumstances.  Ancestors of West Moberly took the 
benefits of Treaty 8 in 1914.  Under Treaty 8, the West Moberly surrendered 
land claims in exchange for a reserve (approximately 2034 hectares) and 
some other benefits including rights of hunting, trapping, and fishing.  
Accordingly, the West Moberly (a band with approximately 270 members) has 
treaty rights in the surrendered Crown lands over which they can exercise 
their treaty rights of hunting, fishing and trapping.  The Treaty, however, 
contemplates that surrendered land "may be required or taken up from time 
to time for settlement, mining, lumbering, trading or other purposes." ... 

[17] The tension within Treaty 8 is apparent.  The First Nations were promised the 

right to pursue their usual vocations of hunting, trapping and fishing, but that right 

was expressed as being, "subject to such regulations as may from time to time be 

made by the Government ... and saving and excepting such tracts as may be 

required or taken up ... for mining ..." 

WEST MOBERLY NO. 1 

[18] West Moberly No. 1 addressed a petition brought by the same Petitioners, the 

West Moberly, complaining, as here, that government officials failed to adequately 

consult and accommodate prior to permitting a coal company to obtain a bulk 
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sample of coal, and engage in a 173-drill-hole exploration program.  The site for the 

proposed bulk sampling in West Moberly No. 1 was to the southwest of the West 

Moberly reserve, almost due south of the proposed Gething Bulk Sample Project, 

which, it will be recalled, is to the northwest of the reserve, near the W.A.C. Bennett 

Dam.  The chambers judge in West Moberly No. 1 found there was inadequate 

consultation, and the majority in the Court of Appeal dismissed the appeal and 

remitted the matter for further consultation. 

[19] West Moberly No. 1 is of obvious significance here.  A central question is 

whether it ought to be applied or distinguished. 

[20] Each of the three appellate judges in West Moberly No. 1 gave written 

reasons.  The majority judgments, of Finch C.J.B.C. and Hinkson J.A., found 

inadequate consultation, as had the chambers judge.  With respect to 

accommodation, Finch C.J.B.C. disagreed with the chambers judge, when he 

mandated a particular mode of accommodation, and decided it was preferable that 

the specific accommodation direction be set aside so that the parties could resume 

consultation unfettered.  He directed a stay of the processes under the amended 

bulk sampling permit. 

[21] Hinkson J.A. agreed that the direction of the chambers judge for specific 

accommodation should be set aside, but for different reasons, having to do with the 

requirement to augment the caribou herd, given that the herd had dwindled to only 

11 caribou before the applicant coal company came on the scene.  A concern 

expressed by Hinkson J.A. was that obligations of accommodation should not 

include the need to rectify a pre-existing problem, a vastly diminished herd, which 

existed from an earlier time.  Hinkson J.A. accepted that protecting what remained of 

the herd could be a valid subject for accommodation, but not re-growing the herd, 

whose near demise was from long ago. 

[22] Garson J.A., in dissent, after a lengthy review of the facts and the law, 

concluded that there had been adequate consultation and accommodation, and in 
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the course of doing so, reasoned that there must be a link between the proposed 

conduct (not past conduct) and the threat to the species allegedly at risk. 

[23] Most important for examining whether West Moberly No. 1 governs the 

outcome of this petition are certain findings of fact about consultation in the reasons 

of Finch C.J.B.C. 

[24] In West Moberly No. 1, the Petitioners alleged there was inadequate 

consideration of their right to hunt caribou in the affected area, and inadequate 

provision for the protection and restoration of those caribou, described as the Burnt 

Pine herd.  As noted earlier, there were only 11 caribou left in the herd, and the 

West Moberly had banned hunting them from some time in the 1970s to the present. 

[25] As Finch C.J.B.C. noted, at para. 39 of his reasons, a government expert, 

Dr. Dale Seip, a wildlife ecologist, expressed concern because mining the property 

would destroy much of the core winter range for the caribou: 

[39] The CMMP [the mining company's Caribou Mitigation and Monitoring 
Plan] refers to (and may be regarded in part as a response to) the advice of 
two government experts: Dr. Dale Seip, a wildlife ecologist with the Province's 
Northern Interior Forest Region, and Pierre Johnstone, an ecosystem 
biologist employed by the Province's Ministry of the Environment ("MOE"). 
They are referred to in para. 3 of the judge's order, and parts of their reports 
are referred to at paras. 22 and 23 of the reasons for judgment. Dr. Seip's 
report of 25 September 2008 included this: 

It is also necessary to understand what the longer term implications 
are for these caribou. The Goodrich property encompasses most of 
the core caribou habitat on Mt. Stephenson. Mining over this entire 
area would destroy a major portion of the core winter range for this 
caribou herd. It is short-sighted and misleading to evaluate this 
proposal for bulk sampling without also considering the longer term 
consequences of more widespread mining activity occurring over the 
entire property. [Emphasis added by Finch C.J.B.C.] 

[26] At para. 78 of his reasons, Finch C.J.B.C. noted the petitioners' reliance on 

the government experts, both of whom, "said that the proposed exploration activity, 

even with the mitigation proposed in the CMMP will result in unacceptable adverse 

impacts to the caribou.  It will destroy core winter habitat for caribou, and that is 

incompatible with recovery of the Burnt Pine herd." 
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[27] The Chief Justice returned to this point at para. 115 of his reasons, where he 

spoke of the chambers judge referring again to the report of Dr. Seip, where Dr. Seip 

expressed the view that the Bulk Sampling and Exploration Programs would cause 

habitat destruction "incompatible with efforts to recover the populations". 

[28] At para. 117 of his reasons, Finch C.J.B.C. found that, "the exploration and 

sampling project will have an adverse impact on the petitioners' treaty right, and the 

historical context is essential to a proper understanding of the seriousness of the 

potential impacts on the petitioners' treaty right to hunt."  As he observed in the next 

paragraph of his reasons, "There remain only 11 animals in the Burnt Pine herd, but 

experts consider there to be at least the possibility of the herd's restoration and 

rehabilitation." 

[29] He returned to the point at para. 139 of his reasons, saying: 

... In this case it is clear that the petitioners have historically hunted caribou in 
the area affected by the Bulk Sampling and Advanced Exploration Programs. 
Since the 1970s West Moberly elders have imposed a ban on hunting caribou 
because of diminishing numbers, but it is hoped that hunting may resume in 
the future. It is also clear from the evidence of Pierre Johnstone and Dr. Seip 
that the Bulk Sampling and Advanced Exploration Programs as well as any 
full mining operation will have an adverse impact on caribou in the area and 
consequently the petitioners' ability to hunt. ... 

[30] At para. 125 of his reasons, he expressed his view that the Crown failed to 

provide meaningful consultation when it failed to consider the impact of a full mining 

operation in the area, which was what might follow bulk sampling activity.  In my 

view, however, it is important to observe that this finding, that the Crown failed to 

meaningfully consult by failing to consider the impact of a full mine, immediately 

follows the Chief Justice's observation, at para. 124, that there was no evidence 

contrary to the opinion of a government expert, that mine development in the area 

"would be inconsistent with maintaining or increasing Woodland Caribou numbers", 

and the opinion of another government expert, Dr. Seip, referred to earlier, that "it is 

short-sighted and misleading to evaluate this proposal for bulk sampling without also 

considering the longer term consequences of more widespread mining occurring 

over the entire property." 

20
14

 B
C

S
C

 9
24

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia (Energy and Mines) Page 12 

 

[31] Finally, in examining what Finch C.J.B.C. wrote on this point, I note his 

agreement with the chambers judge, that the Crown, "responded to the petitioners' 

concerns about the potential extirpation of the Burnt Pine caribou herd with 

something approaching "'standard form referral letters'". 

[32] When the evidence of consultation in this petition is examined, West Moberly 

No. 1 requires close consideration.  It will be revisited below, beginning at para. 135 

of these reasons, in part because another small caribou herd is examined in this 

petition, the Moberly herd, with only 25 animals remaining. 

THE REVIEWING COURT'S TASK IN ADDRESSING THE CONSULTATION 
PROCESS 

[33] Cases addressing government consultation in the aboriginal context have 

become an established part of British Columbia's common law.  Usually in such 

cases, as here, the stakes are high and the parties are represented by sophisticated 

counsel, well-versed in the evolving legal domain of aboriginal rights. 

[34] In the result, determining whether consultation has been both honourable and 

adequate can require an assessment of thousands of pages of filed evidence, 

including dozens of carefully-crafted letters and reports, sometimes honed by 

counsel who were retained early in the piece. 

[35] Given that reality, a reviewing court must look beyond what can appear, 

frankly, as the sometimes self-serving correspondence between the parties, written 

at least in part, one suspects, to "paper" the file with a view to a subsequent court 

challenge.  A reviewing court has to determine exactly what project is contemplated 

by a corporate respondent, and what impact that project will likely have, given where 

it is located in relation to a petitioner's needs and treaty rights.  Overlaying that 

analysis is the required assessment of the Crown's consultation efforts regarding the 

contemplated project, to test them both for adequacy and for meeting the Crown's 

duty to act honourably. 
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[36] But the adequacy of consultation cannot be addressed at large.  The Court 

cannot simply measure the volume of correspondence and studies, and pass a 

wand over them, pronouncing the consultation adequate or inadequate in the result.  

Instead, particular issues within the consultation process need to be raised and 

examined individually, albeit in the context of all that went on.  I will return to 

considering the nature of this judicial review in the concluding section of these 

reasons, beginning below at para. 144. 

THE RESPONDENTS 

[37] The corporate Respondent was referred to in the hearing as CKD.  It was 

incorporated in British Columbia in 2008.  Initially, it was a joint venture of Kailuan 

Energy Chemical Co. Ltd. ("Kailuan") and Canadian Dehua International Mines 

Group Inc. ("Dehua").  Dehua was incorporated in British Columbia in 2004, and is 

engaged in mining investment and development.  Kailuan is a publicly-traded 

company on the Shanghai stock exchange, based in Tangshan, Hebei province, in 

China.  Kailuan was founded in the 1870s and is a leading underground 

metallurgical coal mining company in China.  It has over 130 years' experience, and 

has developed and refined a range of underground mining technical methods.  The 

initial ownership structure of CKD was Kailuan 51% and Dehua 49%.  As a result of 

a transaction in 2010, the ownership structure of CKD today is Kailuan 51% (through 

a Canadian subsidiary), Dehua 24% and a company called Shougang International 

(Canada) Investment Ltd. 25%.  The Shougang company is a subsidiary of the 

Shougang Group, one of the top steel makers in China. 

[38] For simplicity, I will refer below to the proponent of the mine as CKD, even 

though some of the steps taken by the proponent preceded the incorporation of 

CKD. 

[39] Generally, in these reasons, I will refer to the two Crown Respondents as 

either the Province or the Crown.  Where it is relevant to be more particular, I will 

name the particular ministry or official.  In this petition, however, nothing normally 

turns on naming a particular Crown representative. 
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THE ECONOMIC BENEFITS AGREEMENT 

[40] Centrally important in the consultation analysis for this petition is an 

agreement between the Province and four, later three, First Nations, including the 

West Moberly, dated for reference February 27, 2008, and entitled the Economic 

Benefits Agreement ("EBA").  The Crown Respondents submit that the EBA contains 

the protocol for consultation in this case, and that it was complied with, such that the 

Petitioners have, in effect, signed off on the adequacy of consultation.  The Crown 

Respondents argue alternatively that an assessment of the consultation in this case, 

measured against the common law, would lead to the same result, that there has 

been adequate consultation. 

[41] The EBA provides for the sharing by three First Nations, including the West 

Moberly, of revenue supplied by the Province.  Provincial contributions from 

February 2008 to the end of March 2014, available for sharing among the three First 

Nations, amounted to at least $34,300,000.  More significant for addressing the 

petition at bar, s. 4.2 of the EBA contains a consultation and accommodation 

protocol which has application here.  Section 4.2 provides: 

In the absence of a consultation and accommodation process provided for in 
a Completed Agreement, consultation and accommodation will be conducted 
in accordance with the following process: 

(a) British Columbia will provide to a potentially affected Treaty 8 First 
Nation advance written notification of a proposed provincial Crown 
authorized activity that may adversely affect any of its rights 
recognized and affirmed by section 35(1) of the Constitution Act, 
1982, together with all relevant information about the proposed 
activity; 

(b) British Columbia will provide a reasonable period of time for the 
Treaty 8 First Nation to prepare its views on the proposed provincial 
Crown authorized activity; 

(c) British Columbia will provide a reasonable opportunity for a potentially 
affected Treaty 8 First Nation to present its views as to potential 
adverse impacts on the exercise of any of its rights recognized and 
affirmed by section 35(1) of the Constitution Act, 1982, together with 
any suggestions as to how any such impact may be avoided, 
mitigated, minimized or otherwise accommodated (other than by 
compensation), and British Columbia will provide a reasonable 
opportunity to discuss the views and attempt to resolve any concerns; 
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(d) British Columbia will undertake a full and fair consideration of any 
views presented by a potentially affected Treaty 8 First Nation; 

(e) In the absence of a presentation of views by a Treaty 8 First Nation 
within a reasonable period of time, British Columbia will undertake a 
full and fair consideration of all relevant information available to the 
provincial Crown authority respecting how to avoid, mitigate, minimize 
or otherwise accommodate (other than by compensation) any 
potential adverse impacts on the exercise of any of its rights 
recognized and affirmed by section 35(1) of the Constitution Act, 
1982, the provincial Crown authority having taken reasonable steps to 
inform itself of any such adverse impacts on such rights; and, 

(f) British Columbia will provide, in writing where appropriate, to a 
potentially affected Treaty 8 First Nation notification of the decision 
taken and how the views presented by the potentially affected 
Treaty 8 First Nation were taken into account. 

[42] Compliance with the steps in s. 4.2 is deemed to fulfil the Province's duty to 

consult: 

The Treaty 8 First Nations agree that by complying with section 4.2 or, if 
applicable, with the consultation process provided for in another Completed 
Agreement, British Columbia will be deemed to have fulfilled its duty to 
consult with respect to a proposed provincial Crown authorized activity that 
may adversely affect rights recognized an affirmed by section 35(1) of the 
Constitution Act, 1982. 

[43] The EBA addresses Completed Agreements which are contemplated in 

regard to particular activities, including mining.  The Province does not have a 

Completed Agreement with the West Moberly addressing mining.  In the result, in 

accordance with the terms of the EBA, it is the consultation and accommodation 

process found in s. 4.2 of the EBA which applies to authorizations sought under the 

Mines Act, R.S.B.C. 1996, c. 293.  (Two of the three decisions challenged in this 

petition, the two decisions made on July 26, 2013, were made pursuant to the Mines 

Act.) 

[44] Later in these reasons, beginning at para. 120, I will address under a 

separate heading whether the Province complied with s. 4.2 of the EBA. 
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STEPS PRIOR TO THE GETHING SAMPLE BULK PROJECT 

[45] Stages in the development of a potential coal mine in this province include 

obtaining a coal licence, exploratory drilling, geotechnical drilling, bulk sampling and, 

ultimately, building and operating a mine.  Provincial Crown approval is required at 

each of those stages. 

[46] In this case, the West Moberly have known of each stage to date, the coal 

licensing, the exploratory drilling and the geotechnical drilling, each of those stages 

leading to the approvals for the Gething Bulk Sample Project, which the West 

Moberly now challenge.  The evidence also demonstrated the participation of the 

West Moberly in the review process associated with each of the stages to this point. 

THE COAL LICENCES 

[47] In July 2005, CKD applied for coal licences for an area which includes the site 

of the proposed Gething Bulk Sample Project.  The Crown referred the applications 

to the Petitioners and to the Saulteau First Nations.  (The Saulteau have a reserve at 

the east end of Moberly Lake.)  CKD met with the West Moberly on February 20, 

2006, and with the Saulteau on February 21, 2006.  CKD emailed the Province on 

February 23, 2006, stating that: 

During the meeting on Feb. 20th, [the West Moberly Chief], some councilors 
and participants from WMFN stated: 

1. They have a better understanding on underground mining as well as 
our Gething Project and they can accept the way of underground 
mining. 

2. Appreciated the presentation on Gething Project and the sincere and 
long term communications by CKD. 

3. Hope the government of BC could treat differently on open pit mining 
from underground mining. 

4. They are not against Gething Project and will keep in consistent (sic) 
with Saulteau First Nations. 
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CKD also thanked the Province for having met with CKD on February 14 and for 

advising CKD to travel to northeastern British Columbia and meet with the two First 

Nations. 

[48] The Province wrote to the Petitioners after their February 20, 2006 meeting 

with CKD, saying: 

We are aware that [CKD] has been working with you in order to build upon 
the relationship between [CKD] and your community, and we understand that 
the most recent meeting held on February 20, 2006 was a positive one. 

Please be aware that issuance of a coal licence is not an automatic right to 
mine.  The issuance of a coal licence provides [CKD] the ability to proceed to 
the next step in conducting their exploration program and if successful, their 
mine planning.  The proposed exploration program will be referred to you for 
review and comment prior to approval, as will any proposed mining plan. 

[49] On March 10, 2006, the Saulteau First Nations wrote to the Province stating 

their formal support for the CKD coal licence applications. 

[50] The Province issued coal licences to CKD on April 13, 2006.  Each issued 

licence contained the following: 

The licensee is to be encouraged to develop mutually beneficial relationships 
with the First Nations in the area.  The licence is located in an area used by 
the Treaty 8 members for the traditional activities including, but not limited to, 
hunting, fishing, and gather [sic] of plants and berries for food, medicinal, 
special cultural and spiritual purposes.  The licensee must also be aware of, 
and take steps to mitigate any impact on, grave sites, historical cabins and 
watershed values.  Potential for archaeological resources exists, an overview 
assessment may be required. 

Each licence also informed CKD that before it could commence any work in the area 

covered by the licence, consultation with the West Moberly would form a part of the 

application review process. 

[51] The Province wrote to the West Moberly on May 4, 2006 with regard to the 

issuance of the coal licences, saying in part: 

... The following specific conditions have been included in each coal licence 
document: 
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The licensee is encouraged to develop mutually beneficial 
relationships with the First Nations in the area.  The licence is located 
in the area used by the Treaty 8 members for traditional activities 
including, but not limited to, hunting, fishing and the gathering of 
plants and berries for food, medicinal, special cultural and spiritual 
purposes.  The licensee must also be aware of, and take steps to 
mitigate any impact on, grave sites, historical cabins and watershed 
values.  Potential for archeological resources exists, an overview of 
assessment may be required. 

Issuance of these coal licences does not automatically give [CKD] the right to 
conduct work on the ground.  [CKD] is required to obtain approval from the 
District Inspector of Mines, Mining and Minerals Division, prior to 
commencing any work of the coal licences.  As part of the application review 
process, District Inspector of Mines will consult with First Nations, including 
the West Moberly Band. 

[52] The West Moberly had recommended to CKD, on April 27, 2006, that CKD 

use the consulting firm Rescan Environmental Services Ltd. ("Rescan"), and CKD 

did so for the preparation of a Project Description for the Gething Coal Project.  The 

Project Description was completed in October 2006. 

[53] The Project Description described previous geological investigations on the 

property dating back to 1971, and noted that additional drilling was required to 

confirm the coal reserves, advising that a bulk sample of approximately 100,000 

tonnes was required.  The document also noted that the property where the Gething 

Coal Project would be located was within the traditional territories of the West 

Moberly and two other First Nations.  It also noted that CKD would seek input from 

First Nations, in addition to regulators and local communities, before finalizing 

transportation proposals related to the Project. 

[54] On November 9, 2006, British Columbia's Environmental Assessment Office 

issued an order that an Environmental Assessment Certificate would be required for 

the Gething full mine, such that CKD cannot build the mine without the Certificate.  

The Environmental Assessment is addressed separately, below in these reasons, 

beginning at para. 99. 
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EXPLORATORY DRILLING 

[55] In August 2007, the Province sent to the West Moberly a Notice of Work and 

Reclamation Program application filed by CKD for exploratory drilling in the Gething 

Creek area, which included the site of the proposal of the Gething Bulk Sample 

Project. 

[56] In September 2007, Rescan, CKD's consultant, conducted an Archeological 

Impact Assessment at the site of the proposed drill holes.  Rescan personnel were 

accompanied by eight members of the West Moberly community who were there to 

conduct a traditional land use study.  Rescan concluded that no archeological sites 

were at or near the drill holes.  Eleven archeological sites which had been recorded 

previously were found to be 12 kilometres from the proposed drilling, but they would 

not be impacted by the drilling. 

[57] The West Moberly did not conclude their traditional land use study in the fall 

of 2007.  They required funding to do that.  CKD had given $30,000 to Rescan to 

give to West Moberly for that purpose, but the West Moberly did not receive it 

initially.  CKD sent to the West Moberly $30,000 on January 15, 2009, after it 

learned that the West Moberly had not received the funding earlier.  The West 

Moberly, through their lawyers, wrote to the Province, on January 30, 2009, pointing 

out that they needed to receive the funding in order to complete their traditional land 

use study, and demanded "meaningful consultation with respect to the proposed 

exploration activities in regards to the Notice of Work application ... before any 

decision is made with respect to the proposed exploration activities."  The letter went 

on to remind the Province of the Crown's duty to consult, and submitted that it would 

be a breach of the Crown's duty to consult if the Crown proceeded with the 

permitting process without receiving the West Moberly study. 

[58] The Saulteau First Nations, in February 2009, wrote a letter from their Chief 

and Council, addressed To Whom It May Concern, saying that the, "Saulteau First 

Nations fully supports the proposed Gething Coal Project, including but not limited to 

the exploration drilling permits for the 2009 season."  The West Moberly did not write 
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a similar letter regarding the proposed exploratory drilling, and consultations with the 

West Moberly continued.  The Province wrote to the lawyers for the West Moberly 

on February 18, 2009, asking the West Moberly to provide input concerning the 

proposed drilling, and in particular, requested the traditional land use study.  The 

Province offered to issue permission for only a limited number of drill sites on land 

already accessed.  In March 2009, the West Moberly asked the Province to delay a 

decision for the drilling permits until the West Moberly provided the traditional land 

use study.  I note that the West Moberly had been provided the co-ordinates and the 

terrain descriptions for the drill sites, but lawyers for the West Moberly, in March 

2009, advised that the, "West Moberly requires the specific GIS co-ordinates in the 

form of a shape file" so that the West Moberly could, "provide site specific concerns 

as West Moberly can overlap the GIS data with other data sets such as their existing 

traditional use information."  The lawyers added that the traditional land use study 

would, "provide use information regarding the significance of this area to West 

Moberly, from the perspective of West Moberly, including traditional physical, cultural 

and spiritual uses of the area by West Moberly ...". 

[59] Rescan, the consultants hired by CKD at the recommendation of the West 

Moberly, had already given the co-ordinates for the drill sites to the West Moberly. 

[60] The West Moberly never did provide either a traditional land use study or the 

data its members had collected during the field work in the fall of 2007.  However, 

the West Moberly had previously completed traditional land use studies covering the 

area of the proposed Gething Bulk Sample Project.  Between 1998 and 2000, they 

prepared a Traditional Land Use and Occupancy Study ("TUS").  It was intended to 

inventory and map traditional land use sites within an area which included the 

Gething Bulk Sample Project site.  The West Moberly kept the detailed data 

underlying the TUS, "as a resource to facilitate meaningful consultation with the BC 

government", to quote from the TUS.  The West Moberly chose not to provide that 

information to the Province for consideration in the consultation process. 
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[61] In March 2009, the Province authorized CKD, pursuant to the provisions of 

the Mines Act, to carry out exploratory drilling on a reduced number of sites (11 out 

of the 24 which CKD had requested in 2007) and limited the 11 drilling sites to areas 

which had been previously disturbed. 

[62] The West Moberly never challenged that authorization. 

GEOTECHNICAL DRILLING 

[63] CKD needed information from geotechnical drilling.  Without it, it would lack 

information required in order to apply for permission to proceed with the Gething 

Bulk Sample Project. 

[64] On October 19, 2011, the McLeod Lake Indian Band wrote to the Province, 

having consulted with CKD, expressing its support for the geotechnical drilling permit 

CKD was requesting. 

[65] On November 18, 2011, the Province provided the West Moberly with CKD's 

Notice of Work application for geotechnical drilling and related work, and provided 

an initial impact review.  It also invited further consultation regarding the 

geotechnical drilling.  Lawyers for the West Moberly replied on December 13, 2011.  

They advised that the West Moberly were in negotiations with CKD about the 

geotechnical drilling application and other, related, applications, regarding the 

Gething Project.  They expressed their preference to postpone a meeting the 

Province had suggested for early January.  They added that they would be "sure to 

inform you" when the West Moberly were prepared to meet. 

[66] The West Moberly lawyers wrote again to the Province on January 20, 2012.  

They said that the West Moberly and CKD were working together to deal with 

concerns about the Project.  They said that the West Moberly and CKD were 

planning to meet in February to discuss the geotechnical application.  They added 

that the West Moberly and CKD were hoping to negotiate the timelines for a cultural 

study and said that they would "endeavour to update" the Province on the status of 

the negotiations after the February meeting. 
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[67] The West Moberly lawyers again wrote to the Province on February 24.  They 

said, "If and when the province's involvement is required by either party, I am sure 

you will be the first to know." 

[68] In March 2012, CKD revised downward its proposed 75 geotechnical drill 

holes to 30 drill holes.  An archeological assessment confirmed that the geotechnical 

drilling program would not impact any archeological sites.  In response to the West 

Moberly's request to postpone geotechnical drilling until the completion of a 

proposed cultural study, CKD did not accept that position.  CKD's position was that 

the cultural study was not required unless and until there was an Environmental 

Assessment for the full mine, if matters proceeded that far.  By February 2012, CKD 

had taken many steps to address concerns expressed by the West Moberly.  CKD 

advised the Province of the following:  the West Moberly had told CKD that they did 

not want coal hauled near the cultural camp of the West Moberly.  The evidence 

shows that the camp is used by the West Moberly primarily, if not exclusively, during 

the summer months, and then mostly for a single three-week period.  CKD moved 

the location of the intended mine portal 1.3 kilometres further away from the cultural 

camp than had been originally planned.  The surface area of the proposed Project 

site was reduced substantially.  CKD agreed to avoid drilling operations in July and 

August, when the cultural camp is in use. 

[69] The Province's First Nations consultation record for the geotechnical drilling is 

18 pages long, and sets out the extent of the West Moberly's consultation with the 

Province for the geotechnical drilling.  The Province approved the geotechnical 

drilling on June 13, 2012. 

[70] The drilling began on June 24.  The drilling schedule was modified to 

accommodate the West Moberly's use of the cultural camp.  CKD Mines completed 

the geotechnical drilling in November 2012.  The West Moberly did not challenge the 

Province's authorization or the drilling itself. 
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THE GETHING BULK SAMPLE PROJECT AND RELATED CONSULTATION 

[71] On April 11, 2011, the Province sent to the West Moberly a Notice of Work 

and Reclamation Program application package with respect to the Gething Bulk 

Sample Project.  The package contained Notices of Work and supporting documents 

for a 100,000 tonne underground coal bulk sample and for related site preparation.  

The accompanying letter described the proposed bulk sample program in the 

following terms: 

The proposed underground bulk sample program involves the excavation of 
two underground declines (ramps) of approximate length 337m and 360m to 
access the target coal seam, and the extraction of a 100,000 tonne coal bulk 
sample.  Two declines are required:  one for worker and equipment access, 
including a coal conveyor, and for air intake, and the second for a return 
airway.  The surface facility site preparation proposed work includes two 
decline portals, waste rock disposal, a coal stockpile conveyor, coal sample 
storage, a coal truck loading facility, soil storage, mine water discharge 
ponds, and other infrastructure.  [My emphasis.] 

[72] The planned surface footprint was intended at that time to cover 50.7 

hectares.  The application materials sent with the April 11 letter also described the 

planned reclamation of the site: 

Once the coal sampling program is done, the area will be reclaimed to forest 
land and wildlife habitat.  Facilities will be decommissioned and removed, and 
the face-ups for the decline will be regarded.  Stockpiled waste rock will be 
regarded to slopes of 3:1 or less.  The sediment pond will be backfilled and 
waste rock and rough graded, leaving a smaller structure in place until the 
disturbed area has sufficient cover to limit erosion and off-site sedimentation.  
Salvaged soil will be redistributed over the entire disturbed footprint and 
prepared for seeking and planting of trees.  Seed mixes will be comprised of 
predominately native grass, forbs and shrubs species to stabilize the site.  
Additionally, tree seedlings will be planted on the site, in a similar mixture to 
the pre-mine composition of trees.  The area will be evaluated after the first 
growing season to identify and correct any significant erosion features on the 
site.  Once vegetation is established on the site, sediment control measures 
will be removed and reclaimed.  Total estimated reclamation cost is 
$835,897.  It is estimated that 90% (i.e. 114 Acres, 46 Ha.) of the total area 
will be disturbed. 

[73] The April 11 letter also invited consultation on the Project: 
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The Ministry of Energy and Mines (MEM) wishes to consult with you about 
any potential impacts to your Treaty rights in or near the proposed work area 
that may result from the proposed activity.  The Province has conducted an 
assessment using available information including archaeological data, fish 
and wildlife information and traditional use information.  The Province has 
considered the following in relation to potential impacts of the proposed 
activities: 

 WMFN's stated interests in regards to wildlife and the traditional seasonal 
round. 

 The project does not overlap with any identified Ungulate Winter Ranges 
or Wildlife Habitat Areas, and occurs at a low elevation. 

 The Province recognizes WMFN's previously communicated concerns of 
potential impacts to a culture camp in this area. 

 As you may be aware, pursuant to the court's direction in WestMoberly 
First Nations v. Province of B.C. (Chief Inspector of Mines), the Province 
is committed to the development of a Peace Northern Caribou 
Management Plan ("PNCMP") that addresses not just the Burnt Pine 
herd, but six adjacent herds.  This plan may have implications for 
subsequent activities related to this project. 

 Permit conditions will be in place to minimize impacts to wildlife, and to 
protect lakes and streams. 

 For the protection of unidentified cultural heritage resources, an 
archaeological Chance Find Procedure will be required via permit 
condition for this project. 

... 

We would appreciate receiving your views and assessment of potential 
impacts to your Treaty rights occurring as a result of this proposed work, 
together with your views of how potential impacts may be best mitigated or 
avoided by May 27, 2011. 

... The Province has also requested that the proponent initiate a meeting with 
WMFN and other First Nations to present the full scope of this proposed 
project in the near future. 

[74] The West Moberly responded in writing on May 17, 2011.  The letter, sent by 

the Chief and copied to the lawyers for the West Moberly, said that before the West 

Moberly met to discuss the proposal, they required the Province to provide a 

preliminary assessment of "the nature of our Treaty rights", "the extent and severity 

of the anticipated impacts of the proposed Gething Project on our Treaty rights", and 

further, "the level of consultation that you propose to carry out as a result of this 

assessment." 
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[75] I note that the consultation and accommodation protocol, found in s. 4.2 of the 

EBA (see above at para. 41 of these reasons) does not require the Province to meet 

the requirements set out in the West Moberly letter of May 17 as conditions of 

meeting.  In any event, many months later, on February 24, 2012, the lawyers for the 

West Moberly wrote to the Province, advising that the Chief and Council of the West 

Moberly were meeting directly with CKD, "to attempt to work out issues of mutual 

interest and concern respecting this project."  As noted earlier, it was in that letter 

that the West Moberly lawyers advised, "If and when the province's involvement is 

required by either party, I am sure you will be the first to know."  Shortly before that, 

on February 13, 2012, CKD had emailed to the Province, providing an update on its 

own consultations with the West Moberly.  The email included the advice that the 

mine portal was moved 1.3 kilometres further away from the cultural camp and that 

the footprint of the surface area for the Project was to be reduced substantially. 

[76] CKD amended the Gething Bulk Sample application, to reflect the input of the 

West Moberly, regarding the siting of the mine portal, the size of the Project footprint 

and many other modifications.  On March 21, 2012, the Province provided the West 

Moberly with the amended application.  (The original application had been provided 

nearly a year earlier, on April 11, 2011.)  The amended application included a 

detailed Technical Assessment Report ("TAR") to supplement the Notice of Work 

application.  The estimated surface footprint for the Bulk Sample Project was now to 

be 33.4 hectares, including 13.9 hectares of previously logged areas and 17.7 

adjoining hectares which would be newly disturbed.  The timing for the Project and 

the reclamation was also addressed.  Site preparation would occupy 20 months and 

the bulk sampling would be completed in the four months following.  Reclamation 

would follow. 

[77] CKD provided an Archeological Impact Assessment as part of its application 

materials.  The Assessment was conducted by Landsong Heritage Consulting Ltd.  

The principal of that company, Beth Hrychuk, had been previously employed by the 

West Moberly as the coordinator of the traditional land use study in 1999-2000.  

CKD provided an interim report to the West Moberly and the Province in April 2012, 
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and a final report in July 2012.  Three members of the West Moberly participated in 

the Archeological Impact Assessment.  The Assessment identified seven 

archeological sites within the proposed footprint of a full mine, but those sites were 

outside the 33.4-hectare footprint of the proposed Bulk Sample site.  CKD also 

incorporated its earlier commitment to avoid all drilling operations in July and 

August, in recognition of the use at that time of the West Moberly's cultural camp. 

[78] In August 2012, the Province met with the West Moberly regarding the 

Gething Bulk Sample application.  Lawyers for the West Moberly were present. 

[79] In October 2012, the West Moberly provided the Province with a review by 

the West Moberly's consultant of the Bulk Sample Notice of Work.  The West 

Moberly requested that the Bulk Sample Project be designated as a reviewable 

project under the provincial Environmental Assessment Act, believing that a 

reasonable interpretation of the applicable regulation required such an assessment.  

The Environmental Assessment Office and the Chief Inspector of Mines did not 

agree with that interpretation and so advised in writing. 

[80] The Province wrote to the West Moberly on November 15, 2012 advising that 

CKD would be submitting a further revised application for the Bulk Sample Project.  

The Province also provided a summary of the consultations undertaken to date with 

regard to the Bulk Sample Project.  Further, the letter asked for a meeting to discuss 

the components of the consultation process, including how information was to be 

shared, timelines for reviewing the revised application and other steps to ensure a 

timely and effective review. 

[81] CKD responded, on December 7, 2012, to the review prepared for the West 

Moberly by their consultants.  CKD also clarified that the total production for the 

Gething Bulk Sample would be 15,000 tonnes of coal as opposed to 100,000 

tonnes, the latter figure embracing all the material that would need to be removed for 

the sampling.  The December 7 letter also said that the cultural study would be part 

of the Environmental Assessment for the full mine if matters later progressed to that 
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stage.  (The "Cultural Study" is addressed under its own heading, beginning at 

para. 111 below in these reasons.) 

[82] The Province provided the West Moberly with CKD's further revised 

application for the Bulk Sample Project on December 11, 2012. 

[83] The West Moberly met with the Province, including the statutory decision 

makers for the Bulk Sample applications, on January 16, 2013.  The lawyers for the 

West Moberly again were present.  The West Moberly expressed their concerns with 

the Archeological Impact Assessment. 

[84] Later in January, the Province forwarded to the West Moberly comments from 

five provincial agencies addressing the revised Bulk Sample Permit application. 

[85] On February 6, 2013, the Province provided the West Moberly with a 

document prepared by the Province addressing the Gething Project specifically, 

entitled the, Consolidated Review of Ecosystem and Wildlife Concerns Identified in 

the Gething Coal Bulk Sample Application.  That document evaluated the potential 

effects of the Bulk Sample Project having regard to existing developments in the 

area and how the bulk sampling would be likely to affect fish and wildlife.  The 

document included reference to the planned reclamation, recognizing that the site 

would be returned to a natural state within three years of the commencement of 

clearing activities. 

[86] On February 14, 2013, the lawyers for West Moberly provided the Province 

with the evaluation by West Moberly's consultants of the TAR's assessment of 

cumulative effects screening.  The TAR, without appendices, is approximately 300 

pages in length.  (I say "approximately" because the page numbering begins from 

page 1 at the beginning of each of the eight chapters.  Cumulative effects screening 

is addressed at chapter 5.5 in the TAR.) 

[87] Referenced as part of the TAR is the Archeological Impact Assessment 

Report.  It was revised in February 2013 to address concerns raised by the West 

Moberly, and the revised version will replace the Report as referenced in the TAR. 
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[88] On February 22, 2013, the Province sent to the West Moberly a letter 

containing a detailed summary of consultation to date on the Bulk Sample Project, 

including an overview of the West Moberly's stated interests, the possible adverse 

effects and a summary of proposed mitigation and accommodations.  It provided, as 

well, reasoned responses to many of the West Moberly's concerns.  The letter also 

advised the West Moberly of the Province's initial view, that the potential impact of 

the Gething Bulk Sample Project on the West Moberly's Treaty 8 rights was serious, 

but concluded that, in the view of the Province, the residual impacts of the Project 

were minor, given the proposed accommodations and mitigations.  The body of the 

letter is 14 pages.  Attached is a table, of 10 pages, addressing responses by CKD 

and by the Province to concerns expressed by the West Moberly.  In the body of the 

letter, the cultural camp is addressed beginning at page 7, cumulative effects 

beginning at page 8, the cultural study at page 10, and the archeological study, also 

at page 10.  The summary of proposed mitigations and accommodations is found at 

pages 12-13.  In addressing the cultural study, the Province set out its view that it 

was not necessary to await the completion of the cultural study in order to issue the 

requested permits.  I will not set out here any more of what is found in the Province's 

letter of February 22, but I will add that I find it to be a useful summary of significant 

consultation to that date. 

[89] After February 22, the Province continued to provide the West Moberly with 

materials relevant to the Bulk Sample Project, including the revised Archeological 

Impact Assessment, with a consultant's letter responding to concerns raised by the 

West Moberly, as well as a table prepared by CKD's consultant responding to 

concerns about the Project raised by various provincial agencies. 

[90] West Moberly's lawyers expressed concern, on February 22, 2013, that the 

Province might rely unduly on information provided by CKD.  The West Moberly 

repeated that concern from time to time.  The Province replied at length, and made 

clear its intention not to rely on CKD's interpretation of the rights, interests or 

concerns of the West Moberly.  Instead, as the Province advised, it relied on 

20
14

 B
C

S
C

 9
24

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia (Energy and Mines) Page 29 

 

information obtained from First Nations, through the consultation process, with 

respect to both Treaty rights and the potential impacts on those rights. 

[91] The West Moberly asserted more than once that permitting for the Bulk 

Sample Project needed to await the completion of the cultural study, which the West 

Moberly estimated would be at some time in the winter of 2013/2014.  The Province 

responded, repeatedly, that given the nature and anticipated duration of the Bulk 

Sample Project, and given what was already known about matters to be addressed 

in the cultural study, it would not be necessary to delay the permitting decisions until 

the Study was complete. 

[92] Below in these reasons, when I return to examining the application of West 

Moberly No. 1 to this petition, I will focus in part on the potential impact of the 

Gething Bulk Sample Project on the caribou herd.  Here, I note only that in March 

2013, the Province provided the West Moberly with a report, entitled Core High-

Elevation Winter Habitat for the Moberly Caribou Herd. 

[93] The provincial Environmental Assessment Office advised the West Moberly, 

in March 2013, that the Minister of Environment considered and decided against the 

West Moberly's request to have the Gething Bulk Sample Project designated as a 

reviewable project under the Environmental Assessment Act.  That ministerial 

decision, a statutory decision in the context of administrative law, has not been 

challenged in this petition or elsewhere.  On May 6, 2013, the Province sent to the 

West Moberly a letter dated May 3, from the Province to Chief Roland Willson, Chief 

of the West Moberly First Nations.  The letter enclosed a copy of draft permit 

conditions the Ministry of Forests proposed to send to the statutory decision makers 

for consideration with respect to the Gething Bulk Sample applications.  Also 

included was a table linking the concerns raised by the West Moberly and the 

responses given during the consultation process.  Eleven commitments from CKD 

with regard to the Project were also included.  The conditions attached to the draft 

permit are too numerous to list here. 
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[94] The West Moberly replied through their lawyers by email dated May 16.  The 

email attached a letter of 23 pages signed by Chief Willson, along with Appendix A, 

which contained 20 attachments.  The letter and attachments outlined the West 

Moberly's concerns with and criticisms of the consultation process and the Bulk 

Sample Project itself.  The request for a full Environmental Assessment was 

repeated.  Concerns with the assessment of the impact on hunting and fishing, the 

cultural camp and other aspects of West Moberly life were expressed. 

[95] The Province responded at length to Chief Willson in its letter of May 30, 

2013.  The West Moberly had, in the May 16 letter, alluded to a possible FOI request 

regarding senior provincial officials who were hosted in China.  The Province's letter 

advised the West Moberly that it was not necessary, in assessing the Bulk Sample 

Project, to wait for the West Moberly's proposed FOI request to be processed: 

WMFN has requested that the SDMs defer consideration of the applications 
until the FOI request is complete and further, that they provide a letter of 
support for a fee waiver.  While the request will be forward to the SDMs, the 
Province does not see the relevance of this request to the consultation 
process and as such, is of the view that it is unnecessary to wait for an FOI 
request to be processed. 

Communications relevant to the project and consultation process exchanged 
between CKD and the Province have been shared with WMFN on an ongoing 
basis. 

[96] On May 31, 2013, the updated consultation record and other relevant 

documents were submitted to the decision makers for the Bulk Sample Project 

applications. 

[97] On July 8, consultants for the West Moberly updated the Province on the 

cultural study, the preliminary results of which indicated that the West Moberly made 

extensive, diverse and widespread use of the land and natural resources in and 

around the proposed Gething mine site.  The estimated date for concluding the 

cultural study was December 2013.  I would observe that the work of the provincial 

officials, in reviewing the proposed Gething Bulk Sample Project, and consulting with 

the West Moberly and other First Nations, reveals that these officials recognized that 

the West Moberly had an extensive and entirely legitimate stake in whether the Bulk 
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Sample Project is to proceed, and if so, on what terms.  The fact that these officials 

were not prepared to await the completion of the cultural study in no way suggests to 

me that they were indifferent to the West Moberly's cultural interests related to the 

Project.  The subjects of the proposed cultural study were addressed extensively in 

other studies and evidence, to which the Province had access and which provincial 

officials assessed. 

[98] The Province granted authorization for the Gething Bulk Sample Project on 

July 26, 2013.  The amended permits and written reasons for the decision were sent 

to the Petitioners on the same day.  The Senior Inspector of Mines, who granted the 

authorization, was satisfied that the consultation had been meaningful and adequate 

and that the proposed accommodation measures adequately addressed the 

concerns identified by the West Moberly.  He was satisfied that the proposed Bulk 

Sample Project would not lead to conservation concerns which would deprive the 

West Moberly of the opportunity to exercise their Treaty rights. 

ENVIRONMENTAL ASSESSMENT 

[99] A formal Environmental Assessment under the Environmental Assessment 

Act has been discussed briefly earlier in these reasons. 

[100] On November 9, 2006, the Project Assessment Manager of the 

Environmental Assessment Office had determined that an Environmental 

Assessment Certificate would be required prior to the construction and operation of 

an underground mine at the Gething site. 

[101] On March 11, 2013, the Environmental Assessment Office advised that the 

Minister of Environment decided not to designate the proposed Gething Bulk Sample 

Project as a reviewable project under the Act.  The Minister was satisfied that the 

Coordinated Review Process underway pursuant to the provisions of the Mines Act 

would adequately assess and result in mitigating potential adverse effects from the 

Bulk Sample Project. 
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[102] The West Moberly did not challenge the March 11, 2013 decision.  The West 

Moberly has known, since 2006, that a full Environmental Assessment would be 

required before the mine itself can be built. 

[103] In my view, it was not unreasonable to issue a permit for the Gething Bulk 

Sample Project without requiring an Environmental Assessment.  I assume for the 

purposes of this petition, but do not decide, that the West Moberly are permitted to 

challenge here the absence of an Environmental Assessment as part of consultation 

and accommodation, when they did not seek to overturn the March 11, 2013 

decision.  The principle point, however, is that it was reasonable for the statutory 

decision makers here not to require a formal Environmental Assessment of the Bulk 

Sample Project in order to reach the conclusion they did here, that there was 

adequate consultation and accommodation. 

[104] If the Minister of Environment's decision not to require an Environmental 

Assessment were under review here, which it is not, I would note that the Bulk 

Sample Project is much smaller than a coal project ordinarily intended for an 

Environmental Assessment.  The provincial Reviewable Projects Regulation sets a 

project review threshold of 250,000 tonnes of coal being mined annually.  Ministerial 

discretion to order an Assessment remained, notwithstanding the tonnage stated in 

the Regulation, but the spread between the bulk sample tonnage, 15,000 tonnes, 

once, and the threshold tonnage under the Regulation, 250,000 tonnes annually, 

serves to indicate why an Environmental Assessment was not required as part of the 

consultation process for the Bulk Sample Project. 

[105] The West Moberly have argued for the necessity of an Environmental 

Assessment at least in part on the ground that the infrastructure required and the 

potential impacts of the Bulk Sample Project are the same as they would be for the 

full mine.  That is not a position supported by the evidence.  The Bulk Sample 

Project is planned to be of short duration, followed by full reclamation.  Its intended 

footprint is smaller than that for the full mine, as is virtually every available 

measurement in comparing the two projects. 
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[106] The evidence shows that the Gething full mine and its potential impacts have 

been considered by the Province during consultation, but the focus, understandably, 

has been on the Bulk Sample Project and the potential for impacts arising from that 

Project.  From my view of the evidence, the level of analysis carried out for the Bulk 

Sample Project, including the cumulative effects assessment, was appropriate to the 

nature and reasonably anticipated impacts of the Project. 

APPREHENSION OF BIAS 

[107] In the course of the consultation process, the West Moberly expressed 

concern with respect to statements by Premier Clark and Ministers Bennett and 

Coleman.  The statements, in broad terms, were political in nature, supportive of 

mining development in British Columbia, including the Gething mine. 

[108] The West Moberly have asserted that the Crown breached its duty to consult 

by undertaking a consultation process in which Crown representatives presumed the 

bulk sample would be approved. 

[109] There is no evidence to support that argument.  Political leaders are forever 

trumpeting the economic advantages of the nation, province or city they govern.  To 

proceed from there to making an argument attacking the consultation in this case on 

that ground would require evidence which is absent.  Mark Vieweg, Manager of First 

Nations Relations (Northeast Region, Ministry of Forests, Lands and Natural 

Resource Operations), in his letter to Chief Willson of the West Moberly, dated 

May 30, 2013, endeavoured to address the West Moberly's expressed concern, and 

said in part, "... statements by elected representatives which promote economic and 

resource development in British Columbia do not fetter statutory decision makers.  

The decision-making process must be carried out in accordance with the relevant 

statutory authority, principles of administrative law and applicable constitutional 

principles." 

[110] In summary, regarding this allegation, the common law presumption of 

regularity in the acts of public officers, including the statutory decision makers in this 
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case, has not been rebutted.  Two decisions, which I will cite but not summarize, 

provide the relevant legal analysis for denying the bias allegation the West Moberly 

have raised.  See, Adams v. British Columbia (Workers' Compensation Board) 

(1989), 42 B.C.L.R. (2d) 228 (C.A.) at para. 10; and Saskatchewan Federation of 

Labour v. Saskatchewan (Attorney General), 2009 SKQB 20 at paras. 41, 46-47. 

THE CULTURAL STUDY 

[111] The cultural study has been discussed above in these reasons from time to 

time.  In essence, the West Moberly complain that the consultation process was 

flawed in part because it concluded without waiting for the cultural study to be 

completed. 

[112] The cultural study, when it was completed, was entitled, "Where We Are 

Matters:  A Traditional Land Use Study and Assessment of the Bulk Sample for the 

Proposed Gething Mine and a Preliminary Assessment of the Full Mine".  The 

petition addresses it by its shorter title, the cultural study, and I will use that shorter 

title. 

[113] The cultural study, or a variation of it, has been alluded to by the West 

Moberly, in the context of the Gething mine, for several years.  However, it was 

completed only in December 2013. 

[114] The issue is whether the statutory decisions under review are to be found 

unreasonable because they preceded the completion of the cultural study.  In my 

view, the answer is no.  The question is not whether the consultation process or the 

statutory decision makers would have considered the cultural study if it had been 

available in a timely way.  I expect they would have.  But the West Moberly have 

failed to demonstrate that the completion of the cultural study was integral to 

reasonable decisions being made, and the applications being granted, with respect 

to the Bulk Sample Project.  The history of dealings concerning Gething among the 

three main players, the West Moberly, the Province and CKD, is staggering for its 

length and breadth.  The volumes of filed material which were before the statutory 
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decision makers, and before the other Crown representatives directly involved in the 

consultation process, are equally staggering.  I am not satisfied that there was 

substantial information arising for the first time in the cultural study, such that its 

absence could render the consultation process invalid. 

[115] In its supplementary written reply submissions, the West Moberly sought to 

have the cultural study introduced under the well-known tests for introducing new 

evidence on appeal.  R. v. Palmer, [1980] 1 S.C.R. 759, was relied on in that light.  

With respect, I do not believe that is the correct analysis.  Assuming, without 

deciding, that evidence of the sort found in the cultural study, containing opinion, is 

capable of coming within the Palmer analysis, I believe the cultural study, or a 

variation of it, could have been produced earlier, such that the first branch of the 

Palmer test would not be satisfied.  I repeat however, that in my view, the traditional 

tests for whether new evidence is admissible on appeal are not applicable here. 

[116] As a general rule, evidence extrinsic to the decisions under review, such as 

the cultural study in this case, are not admissible in judicial review proceedings. 

[117] There are exceptions to the inadmissibility of extrinsic evidence, but they are 

few, and narrowly construed, as they should be.  Otherwise, the disappointed 

recipients of statutory decisions would routinely develop a fresh case based on 

further evidence at the time of judicial review.  That would serve to undermine the 

purpose of the administrative branch of government, and lead to unfairness.  If there 

has been procedural unfairness, or jurisdictional error, and extrinsic evidence can 

serve to prove either of those complaints, such evidence may be considered.  See, 

Ktunaxa Nation v. British Columbia, 2014 BCSC 568 at paras. 125-126, and 131.  

There is nothing like that here. 

[118] In summary with respect to the cultural study, the West Moberly requested 

that the Bulk Sample decisions be delayed until the cultural study was completed.  

The Province acknowledged that request, and explained why, in its view, it was not 

necessary to await the cultural study before the decisions were reached.  Above, I 

have described the relatively limited scope of the Bulk Sample Project, as compared 
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with a full mine, and it is clear from the record that the Province had extensive 

information about the exercise of Treaty 8 rights and other uses by the West Moberly 

of the area in the vicinity of the Project, together with information about the potential 

impacts to those rights and uses.  As the Province (Marianne Novotny, Project 

Manager, Ministry of Forests, Lands and Natural Resource Operations) said in a 

letter to Chief Willson and the Council of the West Moberly, dated February 22, 

2013: 

OTHER REQUESTS OR CONCERNS 

A. Cultural Study 

The Province is aware that the Proponent and WMFN have an agreement to 
conduct a Cultural Study that encompasses the Project area.  The Province 
received the memorandum from CTQ Consultants dated January 23, 2013 
which outlines some of the findings from Phase 1 of the Cultural Study.  The 
Province would be pleased to receive any further information from the 
Cultural Study that WMFN is able to provide at this stage for consideration by 
the decision makers. 

The Proponent has advised the Province that in its view the Cultural Study is 
being done in anticipation of an Environmental Assessment application for a 
full mine.  The Cultural Study currently includes areas that may be needed for 
the full mine and go beyond the Bulk Sample area.  The Proponent has 
indicated that they have made this commitment to First Nations as it would 
benefit any Environmental Assessment Review for a potential mine.  WMFN 
have requested that the Bulk Sample Decisions not be made until the Cultural 
Study is complete, which is anticipated to be in the winter 2013/2014.  Given 
the nature of the proposed Bulk Sample Project and the information the 
Province has about the exercise of Treaty 8 rights and other uses by WMFN 
in the vicinity of Project area and the potential impacts, the Province is of \the 
view that it is not necessary to delay the decision making process until the 
Cultural Study is complete. 

[119] The West Moberly had more than two years to provide their views regarding 

the Bulk Sample Project in particular, and any potential impacts that Project might 

have on their rights.  The Bulk Sample Project itself must be viewed as well in a 

larger context.  There had been a lengthy history of consultation with the West 

Moberly regarding this site, dating back as far as 2005.  More recently, in 2011-

2012, the West Moberly at times chose not to consult with the Province regarding 

the Bulk Sample Project, choosing instead to work directly with CKD.  In my view, in 

these circumstances, it was not unreasonable to proceed to the stage of the 
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statutory decisions on the Bulk Sample Project without awaiting the completion of 

the cultural study.  Timeliness has to be an element in the administrative process 

and all sides need to work at the consultation process in a meaningful manner. 

COMPLIANCE WITH THE ECONOMIC BENEFITS AGREEMENT 

[120] The EBA was introduced above, at paras. 40-43. 

[121] In my view, the Province has complied with its obligations in paragraphs (a)-

(f) in s. 4.2 of the EBA. 

EBA s. 4.2(a) - The Province to Provide Written Notification of Proposed 
Crown-Authorized Activity With All Relevant Information: 

[122] The West Moberly, in their petition, set out a substantial complaint regarding 

s. 4.2(a).  They said that the Crown failed to provide all relevant information 

including: 

... information respecting past, current, and future cumulative effects on the 
exercise of West Moberly Rights, information respecting the geographic 
scope of the area in which West Moberly would be prohibited from hunting 
and the duration of such prohibition, information respecting how the Bulk 
Sample Project would impact the ability of children and other West Moberly 
members to safely and meaningfully exercising [sic] Rights in the area, and 
other information reasonably required or requested during consultation to 
facilitate the credible assessment of the impacts of the Bulk Sample Project 
on West Moberly Rights. 

[123] I do not interpret s. 4.2(a), quoted above at para. 41 of these reasons, to 

require Crown production of that breadth.  Paragraph (a) calls for the Province to 

provide written notification of an activity and all relevant information about the 

activity.  The Crown did that.  In essence, it provided to the West Moberly all the 

information it had about the Bulk Sample Project. 

[124] However, in my view, the Crown went further.  With regard to cumulative 

effects, the Crown prepared and provided the Consolidated Review of Ecosystem 

and Wildlife Concerns Identified in the Gething Coal Bulk Sample Application, see 

para. 85 above in these reasons.  The West Moberly were also provided with a 
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cumulative effects screening analysis by CKD consultants, as part of the TAR, 

describing the baseline conditions for environmental and socio-economic 

components, as well as identifying the past, present and reasonably foreseeable 

projects and activities that could interact cumulatively with the Gething Bulk Sample 

Project.  Both of those documents were reviewed by senior Ministry staff, who said 

that while the report by the consultants for CKD was weak in regard to First Nations 

interests, the Ministry report, i.e. the Consolidated Review noted above, was tied 

well to the Treaty 8 rights, and appropriately scaled to match the Gething Bulk 

Sample Project for its size.  The Province provided the West Moberly with those 

comments.  The reports taken together; that is, the cumulative effects screening 

analysis, by CKD consultants, and the Consolidated Review, provided the decision 

makers with a reasonable view of cumulative effects for the Gething Bulk Sample 

Project. 

[125] The Province explained its position to the West Moberly in detail.  The 

Province advised that if, based on the results of the bulk sample, CKD decided to 

apply for an Environmental Assessment Certificate for the full mine, a more 

comprehensive cumulative impacts assessment would be undertaken for that 

project, and the West Moberly would be provided with the information arising from 

that assessment.  There would be separate consultation for that. 

[126] Regarding information about the area in which the West Moberly would be 

prohibited from hunting, the West Moberly were informed that CKD would implement 

a no-hunting policy on the Project site. 

[127] Concerning how the Bulk Sample Project would impact the ability of children 

and other West Moberly members to exercise rights in the area, the West Moberly 

have received information describing and mapping the location of the Project site, as 

well as steps for road safety, wildlife protection, noise reduction, air quality and dust 

control plans.  To respect the use of the cultural camp in the months of July and 

August, CKD would not haul on the nearby road in those months. 
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[128] In summary, the record demonstrates that the West Moberly were given all 

the relevant application information provided to the Crown or assembled by the 

Crown. 

EBA s. 4.2(b) – Reasonable Period of Time for the West Moberly to 
Prepare Their Views: 

[129] The central issue under this heading is the cultural study and the fact that the 

statutory decision makers granted the applications before waiting for the cultural 

study to be completed.  I have addressed that issue above, at paras. 111-119. 

EBA s. 4.2(c) – Reasonable Opportunity for the West Moberly to Present 

Their Views as to Potential Adverse Impacts: 

[130] The written record of consultations indicates that paragraph (c) was complied 

with fully. 

[131] With regard to paragraph (c) particularly, but also with regard to all the 

provisions in s. 4.2 of the EBA, one can always say that a further study could have 

been prepared, a further meeting could have been held, or a further submission 

could have been received.  That will always be true.  The analysis on judicial review 

has to move beyond that.  From a review of all the evidence, a court has to 

determine first, whether the Crown acted honourably throughout, and second, 

whether there was a meaningful and extensive exchange of information so that the 

substance of the matter was fully explored and understood by all sides.  If a glaring 

omission emerges in the obtaining or the sharing of relevant information, true 

consultation cannot be said to have occurred.  But I do not see evidence to support 

such a conclusion here. 

EBA s. 4.2(d) – Full and Fair Consideration of the Views Presented: 

[132] The Petitioners do not give particulars in their petition of how paragraph (d) 

was breached.  The consultation record makes it apparent that the views of the West 

Moberly received full and fair consideration.  The Petitioners were given the 

opportunity to submit extensive written submissions on the proposed permits, and 

20
14

 B
C

S
C

 9
24

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia (Energy and Mines) Page 40 

 

have them considered by the decision makers.  The Bulk Sample Project was 

altered in several respects in response to West Moberly concerns. 

EBA s. 4.2(e) – Absent of a Presentation of Views by the West Moberly, 

the Province to Undertake Its Own Consideration of all Relevant 
Information: 

[133] I did not see in the petition a reference to paragraph (e).  Apart from the 

timing of the cultural study, which has been addressed earlier, paragraph (e) is not a 

factor here, given the extensive presentation of views by the West Moberly during 

the period of consultation. 

EBA s. 4.2(f) – Written Notification of Decisions and Statement of How 
the West Moberly's Views Were Taken Into Account: 

[134] The petition does not give particulars of how paragraph (f) was breached.  A 

letter sent by the Province to the West Moberly, dated February 22, 2013, 

summarized the consultations and how the concerns of the West Moberly were 

addressed.  On May 6, 2013, the Province provided the West Moberly with its letter 

dated May 3, 2013, attaching the draft permit conditions and a table tracking First 

Nations concerns, analysis by the Province and potential accommodations.  On May 

30, 2013, the Province provided a letter to the West Moberly, describing the efforts 

made to take the West Moberly's views into account.  The July 26, 2013 written 

reasons, which accompanied the authorizations for the Bulk Sample Project, 

provided further explanation of how the West Moberly's views were taken into 

account. 

WEST MOBERLY NO. 1 SHOULD BE DISTINGUISHED 

[135] West Moberly No. 1 is addressed above, beginning at para. 18 of these 

reasons.  The majority judgment addressing consultation, written by Finch C.J.B.C., 

with Hinkson J.A. concurring, focused on facts concerning the caribou herd in that 

case which are different from the facts at bar in relation to the Moberly herd. 

[136] Two government experts in West Moberly No. 1 were unequivocal in 

concluding that the bulk sample project proposed in that case, as well as the full 
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mine, would adversely impact the caribou.  Finch C.J.B.C. made reference to that 

evidence repeatedly in his reasons.  He also agreed with the chambers judge that 

the Crown was indifferent to the possible extirpation of the herd, having addressed 

those concerns with something approaching "standard form referral letters". 

[137] There is no evidence in this case from which to draw comparable findings of 

fact.  Both the Burnt Pine caribou herd, in West Moberly No. 1, and the Moberly herd 

in the petition at bar, are at risk of extirpation because they are very small.  But the 

bulk sampling and full mine contemplated in West Moberly No. 1 were to be located 

in an area integral to the life of the caribou.  The views of the government experts in 

West Moberly No. 1 were based on the fact that the proposed activity would "destroy 

winter habitat for caribou" (para. 78), as would a full mine.  That is not the case for 

the Gething site, which is at lower elevation and further north.  I expect that is why 

no government expert in this case has expressed concerns about the welfare of the 

caribou comparable to those expressed in West Moberly No. 1. 

[138] On February 6, 2013, the Province published the Consolidated Review of 

Ecosystem and Wildlife Concerns Identified in the Gething Coal Bulk Sample 

Application (see paras. 85 and 124 above).  The following are extracts from that 

document: 

Caribou 

The Moberly caribou live in the subalpine and alpine regions north of the Pine 
River and south of Eleven Mile and Gething Creeks.  The windswept alpine 
ridges in the eastern portions of the Hart and Peace Foothills provide critical 
high elevation caribou winter range needed to support the Moberly caribou 
herd.  In 1997, 191 caribou were counted in the Moberly area.  By 2011, the 
population estimate had decreased to 35 animals.  The current estimate is 25 
caribou.  (Seip and Jones 2012) 

In November 2012 the BC Government made an announcement to protect 
Northern Caribou in the South Peace, including the Moberly herd.  Ninety per 
cent of identified high-elevation winter caribou habitat across the South 
Peace area will be protected to support the recovery of Northern Caribou.  
The details of the Peace Northern Caribou Plan will be formalized in an 
implementation plan document to be released over the next several months. 
The plan commits government to: 
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 Protect 90 per cent (approximately 400,000 hectares) of identified 
high-elevation winter caribou habitat across the South Peace through 
a combination of existing and new habitat protections. 

 Implement caribou population management activities to support 
population recovery and opportunities of First Nations' caribou 
harvest. 

 Develop management objectives and best management practices in 
lower-elevation winter caribou habitat to minimize habitat 
fragmentation and support long-term habitat conditions. 

 Allow some resource development opportunities such as mining, to move 
forward in certain areas of high-elevation winter caribou habitat. 

The future management of the Moberly caribou herd will be determined by 
the Peace Northern Caribou Plan. 

... 

Caribou are known to occur in the area occasionally but their core summer 
and winter ranges are in the mountains to the west there [sic] impacts should 
be minimal. 

[139] In March 2013, the Province provided West Moberly with a report entitled 

Core-High-Elevation Winter Habitat for the Moberly Caribou Herd.  Radio-collared 

caribou have been monitored in that herd since 2002, and their range-use patterns 

are well documented.  The report indicated that this herd use primarily high-elevation 

habitats for summer and winter range.  The Gething Bulk Sample site is not a high-

elevation location, and is outside the core caribou habitat.  The telemetric data 

depicted in the report show that the collared animals in the Moberly caribou herd do 

not ordinarily use the Gething Bulk Sample site as a part of their seasonal 

movement.  One of the key management objectives of the Peace Northern Caribou 

Plan is to protect much of the core high-elevation winter range, such as that 

described in the Core High-Elevation Winter Habitat for the Moberly Caribou Herd, 

from industrial activities. 

[140] In its letter of May 30, 2013, to Chief Willson of the West Moberly, the 

Province included the following, at page 6, in the course of identifying potential 

impacts to the interests of the West Moberly: 

WMFN have expressed particular concern about potential impacts of the 
proposal on their treaty right to hunt with respect to caribou.  The Province 
acknowledges that there are conservation concerns with respect to Northern 
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Caribou.  In November 2012, the BC government approved a plan for their 
protection and recovery and an Implementation Plan is underway.  Provincial 
biologists have advised that the project activities will not directly impact 
habitat areas identified as having special characteristics suitable for caribou 
(Ungulate Winter Ranges, Wildlife Habitat Areas or core caribou habitat) (see 
referral sent October 22, 2012).  As the proposed project avoids alpine 
habitat, incorporates existing disturbances into the design and is largely an 
underground development, which reduces surface disturbance, this project 
poses a reduced risk of adverse impact to caribou and the caribou habitat 
compared to other activities that involve surface disturbances.  The 
Consolidated Review indicates that impacts to caribou should be minimal as 
their core summer and winter ranges are to the west.  We understand that 
WMFN does not agree with this analysis, or with the Province's approach to 
caribou management and protection. 

[141] The evidence I have referenced above does not reflect unanimity of opinion 

as between the Crown and the West Moberly, but it does reflect the Crown's close 

examination of the Moberly herd and its needs, and how that in turn affects the West 

Moberly. 

[142] In this petition, unlike in West Moberly No. 1, there is also no evidence to 

indicate that a full mine would harm the caribou.  Evidence may later arise, 

generated or obtained by the Province, leading to the conclusion that a full mine 

would be harmful to the caribou.  Such evidence could arise in the Environmental 

Assessment, for example, the completion of which will be a condition precedent to 

CKD constructing and operating a full mine.  CKD runs that risk, no matter how 

promising the bulk sampling may be.  Consultation with the West Moberly at that 

stage would obviously take such evidence into account.  On the evidence to date, 

however, having regard to the location and other particulars of the Bulk Sample 

Project, it cannot be said that the Crown's duty to honourably and adequately consult 

was violated, and it cannot be said that West Moberly No. 1 dictates the petition 

being granted in this case. 

[143] Before leaving West Moberly No. 1, I note as well that a majority in that case, 

Hinkson J.A. and Garson J.A., expressed the view, when addressing the scope of 

consultation, or the required accommodation, that a proponent should not be 

required to remediate the past, by which I mean, a proponent should not have a duty 

to repair harms or losses which pre-existed both the proponent's involvement and 
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the potential impact of the proposed activity.  A proponent ought to be held to the 

highest standards for ensuring the protection and nurturing of wildlife which is there 

when the proponent arrives, but that is different.  Both Hinkson J.A. and Garson J.A. 

were influenced in their reasoning on this point by the Supreme Court of Canada's 

judgment in Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, cited above, at 

para. 8 of these reasons. 

CONCLUSIONS 

[144] The consultation and accommodation have been adequate.  They have 

accorded with the honour of the Crown.  The petition is dismissed. 

[145] The Crown in this case acknowledged from the outset its duty to consult.  The 

reason is obvious; the Bulk Sample Project had the potential to adversely impact the 

Petitioners' constitutionally-protected rights under Treaty 8.  Where, as here, treaty 

rights have been established, the consultation process is intended to implement 

honourably the obligations created by the treaty in question.  The principles of 

interpretation which have evolved in regard to treaties between the Crown and First 

Nations call for interpretation supportive of First Nations' rights.  But the words in a 

treaty which place express limitations on those rights need to be given some 

meaning.  The key provisions in Treaty 8 for the purposes of this petition, are those 

which qualify the West Moberly's hunting, trapping and fishing rights by subjecting 

those rights to Government regulations and, "saving and excepting such tracts as 

may be required or taken up ... for ... mining." 

[146] Consultation and accommodation are called for to ensure that the Crown 

honours its treaty and other obligations with First Nations, instead of merely paying 

lip service to First Nation rights.  Honourable consultation and accommodation are 

the protectors against the Crown barging ahead as if treaty rights were only 

cosmetic. 

[147] In addressing allegations that the Crown has breached its duties, a court must 

look beyond only the allegations, and see what the facts demonstrate as to 

inadequate or dishonourable Crown participation.  Of course, that exercise, in 
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essence, is the task of a court in almost every case coming before it, i.e., to look 

beyond mere allegations.  I raise the point in the context of consultation-

accommodation cases because these cases raise a particular difficulty in relation to 

judicial review.  The fact that more study, more consultation and more 

accommodation would nearly always be possible raises the risk of inadequate 

consultation being found simply from the fact that the further consultation could have 

been carried out when it was not.  The analysis has to refine itself, to asking whether 

some relevant block of data was omitted, or some particular, reasonable, First 

Nations' request was ignored, as two examples. 

[148] From my assessment of the evidence, placed in its context by the parties' 

submissions, I was unable to see a material deficiency in the consultation or the 

accommodation.  Nor did the evidence show anything in the nature of dishonourable 

Crown conduct.  Consultation is a two-way exercise.  From time to time in the 

consultation exercise here, the West Moberly were reluctant or simply slow in 

bringing their information to the table.  The Crown cannot be faulted for that, 

provided the Crown carried on, and assured itself that it had obtained the information 

it required in order to know the circumstances and consult adequately. 

[149] The West Moberly took the position before me that the Gething Bulk Sample 

is incompatible with their Treaty 8 rights; that their rights are infringed unless the 

Project is blocked.  But the test for accommodation is not that severe.  The project in 

issue has to be measured against the rights conferred by the applicable treaty, not 

against the position a First Nation asserts on judicial review.  See, for example, 

Beckman v. Little Salmon/Carmack's First Nation, [2010] 3 S.C.R. 103, at paras. 14 

and 84. 

[150] Hunting rights were a focus in this case, as they were in West Moberly No. 1.  

In both cases, because the respective caribou herds have been precariously small 

for many years, the West Moberly have banned hunting them since the 1970s.  I 

have addressed West Moberly No. 1 above under two headings, beginning at 

para. 18 and at para. 135.  By way of summary, the concerns expressed by the 

20
14

 B
C

S
C

 9
24

 (
C

an
LI

I)



West Moberly First Nations v. British Columbia (Energy and Mines) Page 46 

 

government experts in West Moberly No. 1, addressing the adverse impact on the 

caribou herd of both the bulk sample and the full mine, are not present in this case.  

Probably in large part that is because the Gething Bulk Sample is better located, at 

lower elevation, insofar as the impact on the caribou is concerned. 

[151] As I said at the beginning of these Conclusions, the petition is dismissed.  I 

grant costs to the Respondents, subject to there being an agreement as to costs, or 

some other factor affecting costs, of which I am unaware. 

"MACINTOSH J." 
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INTRODUCTION 

[1]  The petitioners are the Hereditary Chiefs of the Gitanyow Nation 

(“Gitanyow”).  They bring this petition on behalf of Gitanyow for judicial review of the 

decision of the respondent Mr. W.I. (Bill) Warner, Regional Director of the 

respondent Minister of Forests (“MoF”), approving six forest licence (“FL”) 

replacements  pursuant to s. 15 of the Forest Act, R.S.B.C. 1996, c. 157, which 

cover portions of Gitanyow traditional territory.  The petitioners allege that, in the 

course of making that decision, the respondent Crown failed to adequately perform 

its duty to consult with Gitanyow and accommodate its aboriginal interests, as 

mandated by the Supreme Court of Canada in Haida Nation v. British Columbia 

(Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 [Haida], and Taku River 

Tlingit First Nation v. British Columbia, 2004 SCC 74, [2004] 3 S.C.R. 550 

[Taku].  They accordingly seek relief in the nature of certiorari, mandamus, and 

prohibition, as well as related declaratory relief. 

[2] The Crown acknowledges that it had a constitutional duty to meaningfully 

consult with Gitanyow in good faith, and to seek to accommodate its asserted 

aboriginal rights and title, in the course of the decision to replace the FLs.  The 

Crown says that Mr. Warner and the MoF, on its behalf, engaged in a reasonable 

process of consultation, and provided interim accommodations appropriate to 

Gitanyow’s interests.  They argue that the petition should accordingly be dismissed. 

[3] There is no dispute between the parties as to the applicable law, and little 

disagreement about the facts.  The sole issue is the adequacy of the consultation 
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and the accommodations reached in the course of the Crown’s decision to replace 

the FLs.    

THE APPLICABLE LAW AND THE ISSUES IN THIS CASE 

[4] The law governing the Crown’s duty to consult and accommodate, and the 

standard for judicial review of that duty, define the issues in this case.   

The Duty to Consult and Accommodate 

[5] In Haida, at para. 25, Chief Justice McLachlin summarized the historical 

foundation for this duty:  

25 Put simply, Canada's Aboriginal peoples were here when 
Europeans came, and were never conquered. Many bands reconciled 
their claims with the sovereignty of the Crown through negotiated 
treaties. Others, notably in British Columbia, have yet to do so. The 
potential rights embedded in these claims are protected by s. 35 of the 
Constitution Act, 1982. The honour of the Crown requires that these 
rights be determined, recognized and respected. This, in turn, requires 
the Crown, acting honourably, to participate in processes of 
negotiation. While this process continues, the honour of the Crown 
may require it to consult and, where indicated, accommodate 
Aboriginal interests. 

[6] Section 35 of the Constitution Act recognizes and affirms the constitutional 

character of aboriginal rights.  In R. v. Vanderpeet, [1996] 2 S.C.R. 507 at para. 31, 

23 B.C.L.R. (3d) 1 [Vanderpeet] , Chief Justice Lamer described the import of s. 35: 

31 More specifically, what s. 35(1) does is provide the 
constitutional framework through which the fact that aboriginals lived 
on the land in distinctive societies, with their own practices, traditions 
and cultures, is acknowledged and reconciled with the sovereignty of 
the Crown.  The substantive rights which fall within the provision must 
be defined in light of this purpose; the aboriginal rights recognized and 
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affirmed by s. 35(1) must be directed towards the reconciliation of the 
pre-existence of aboriginal societies with the sovereignty of the Crown. 

[7] Thus, the court’s approach to the Crown’s s. 35 obligations is informed by the 

unique nature of the constitutional rights that this provision is designed to protect.  

As Lamer C.J.C. explained in Vanderpeet, s. 35 rights are different from Charter 

rights as they are held solely by aboriginal members of Canadian society.  They 

arise from the existence of distinctive aboriginal communities that occupied the land 

for centuries before the arrival of Europeans (paras. 19 and 33).  Aboriginal rights 

arise not only from the prior occupation of land, but also from the prior social 

organization and distinctive cultures of aboriginal peoples who occupied that land 

(para. 74).  The process of consultation and accommodation is directed toward the 

ultimate goal of reconciliation of those aboriginal rights with Crown sovereignty.  In 

that process, the honour of the Crown requires it to recognize and acknowledge the 

distinctive features of aboriginal societies, since it is those features that must be 

reconciled with Crown sovereignty (para. 57).  The Court expressed similar views in 

Mitchell v. Minister of National Revenue, 2001 SCC 33 at para. 12, [2001] 1 

S.C.R. 911: 

Since s. 35(1) is aimed at reconciling the prior occupation of North 
America by aboriginal societies with the Crown’s assertion of 
sovereignty, the test for establishing an aboriginal right focuses on 
identifying the integral, defining features of those societies. 

[8] The duty to engage in meaningful consultation arises when the Crown has 

knowledge, real or constructive, of the potential existence of aboriginal rights or 

aboriginal title, and contemplates conduct that may adversely affect them.  The 

scope of the duty to consult and accommodate is proportionate to a preliminary 
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assessment of the strength of the case for the existence of the rights or title, and the 

seriousness of the potentially adverse effect upon those rights or title.  Exactly what 

the honour of the Crown may require falls within a spectrum defined by that 

assessment.  Where the potential claims to aboriginal rights and title have not yet 

been proven, the honour of the Crown nevertheless requires it to respect these 

interests and, depending on the circumstances, to consult and reasonably 

accommodate them pending resolution of the claim.  Each case must be 

approached individually and flexibly, with the focal question being what is required to 

maintain the honour of the Crown and to effect reconciliation with respect to the 

interests at stake (Haida, at paras. 35, 38-39, 43-45). 

[9] Good faith on both sides is required.  There is no duty to agree.  The process 

does not give aboriginal groups a veto over what can be done with the land pending 

final proof of their claim.  The Crown may continue to manage the resource in 

question pending claims resolution, but within the bounds of maintaining the honour 

of the Crown.  The commitment is to a meaningful and reasonable process of 

consultation (Haida, at paras. 27, 42, and 48).   

[10] Meaningful consultation may reveal a duty to accommodate aboriginal 

interests through an amendment to Crown policy or practice, in an attempt to resolve 

conflicting interests and move toward the ultimate goal of reconciliation.  Where the 

aboriginal claim is strong and the potential adverse consequences of government 

action are significant to the claimed right or title, the honour of the Crown may 

require accommodation to avoid irreparable harm or to minimize the infringement, 

pending final resolution of the claims.  Inherent in this process is a need to 
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reasonably balance aboriginal concerns over the potential impact of the decision 

with other societal interests (Haida, at paras. 47, 49-50).  Responsiveness is a key 

requirement of both consultation and accommodation (Taku, at para. 25). 

The Standard of Review 

[11] In Huu-Ay-Aht First Nation v. British Columbia (Minister of Forests), 

2005 BCSC 697 at para. 94, 33 Admin L.R. (4th) 123 [Huu-Ay-Aht First Nation], 

Madam Justice Dillon described the court’s role in a judicial review of the Crown’s 

duty to consult and accommodate: 

94   Haida … and Taku River … established that the principle of the 
honour of the Crown requires the Crown to consult and, if necessary, 
accommodate Aboriginal peoples prior to proof of asserted Aboriginal 
rights and title. This is a corollary of s. 35 of the Constitution Act, 1982, 
in which reconciliation of Aboriginal and Crown sovereignty implies a 
continuing process of negotiation which is different from the 
administrative duty of fairness that is triggered by an administrative 
decision that affects rights, privileges, or interests (Haida at paras. 28-
32). The obligation is a free standing enforceable legal and equitable 
duty (Haida Nation v. British Columbia (Minister of Forests) (2002), 99 
B.C.L.R. (3d) 209 at para. 55, 2002 BCCA 147 [Haida Nation (2002)]; 
Squamish Indian Band v. British Columbia (Minister of Sustainable 
Resource Management) (2004), 34 B.C.L.R. (4th) 280, 2004 BCSC 
1320 at para. 73 [Squamish]). The courts may review government 
conduct to determine whether the Crown has discharged its duty to 
consult and accommodate pending claims resolution (Haida at para. 
60). In its review, the court should not give narrow or technical 
construction to the duty, but must give full effect to the Crown's honour 
to promote the reconciliation process (Taku at para. 24). It is not a 
question, therefore, of review of a decision but whether a constitutional 
duty has been fulfilled (Gitxsan [infra, at para. 65]…). 

 

[12] In Musqueam Indian Band v. British Columbia (Minister of Sustainable 

Resource Management), 2005 BCCA 128 at paras. 17-19, 37 B.C.L.R. (4th) 309, 
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Southin J.A. expressed a similar view, observing that claims alleging that the Crown 

has failed to consult and accommodate aboriginal interests are “upstream” of the 

statutes under which ministerial powers are exercised, and address not the lawful 

exercise of powers conferred by statute, but an overarching constitutional 

imperative. 

[13] Thus, in this case, it is not Mr. Warner’s decision to replace the FLs that is the 

subject of judicial review.  It is the Crown’s conduct with respect to fulfillment of its 

duty to consult Gitanyow and to accommodate its interests in the course of making 

that decision. 

[14] In Haida, at paras. 60-63, the Court discussed the applicable standard of 

review where the challenge to government conduct is based on allegations that it 

failed to discharge its duty to consult and accommodate pending claims resolution, 

and provided the following guidelines.   

[15] The existence or extent of the duty to consult or accommodate is a question 

of law, in the sense that it defines a legal duty.  As set out above, it is based on the 

Crown’s assessments of the strength of the claim, and the potential seriousness of 

the impact of the infringement.  Those assessments are questions of law to be 

judged on the standard of correctness.  However, in that they are typically premised 

on an assessment of the facts, a degree of deference to the findings of fact of the 

decision maker may be appropriate.  Thus, to the extent that this issue is one of pure 

law and can be isolated from issues of fact, the standard of review is correctness.  
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However, where the two are inextricably entwined, the standard of review will likely 

be reasonableness.   

[16] The adequacy of the consultation process is governed by a standard of 

reasonableness.  There is some inconsistency in the authorities, however, as to the 

proper focus of that analysis.  In Haida, at para. 63, the Court indicated that the 

focus should not be on the outcome, but on the process of consultation and 

accommodation.  However, in Gitxsan First Nation v. British Columbia (Minister 

of Forests), 2004 BCSC 1734 at para. 63, 38 B.C.L.R. (4th) 57 [Gitxsan No. 2] 

Tysoe J., in applying the principles from Haida and Taku, took what appears to be 

an opposing view, holding that the focus must be on the overall result: 

63 In assessing the adequacy of the Crown's efforts to fulfil its duty 
to consult and accommodate, the court will usually look at the overall 
offer of accommodation made by the Crown and weigh it against the 
potential impact of the infringement on the asserted Aboriginal 
interests having regard to the strength of those asserted interests. The 
court will not normally focus on one aspect of the negotiations because 
the process of give and take requires giving in some areas and taking 
in other areas. It is the overall result which must be assessed. 

[17] In my view, this apparent conflict is reconciled by the approach set out at 

paras. 39-44 of Taku.  There, the Court followed a two stage analysis, each stage 

being governed by a standard of reasonableness.  First, it addressed the adequacy 

of the process of consultation.  Second, having found it to be reasonable, it 

examined the end result by considering whether that consultation had identified a 

duty to accommodate aboriginal concerns, and the adequacy of any resulting 

accommodations.   
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The issues in this case 

[18] Based on the legal principles set out above, the following issues must be 

determined here: 

a) did the Crown correctly or reasonably assess the extent of its duty to 

consult and accommodate Gitanyow interests in the course of the FL 

replacements by: 

i) correctly or reasonably assessing the strength of Gitanyow’s claim to 

aboriginal title and rights; and  

ii) correctly or reasonably assessing the potential seriousness of the 

impact of the FL replacements on Gitanyow’s aboriginal title and 

rights? 

b) was the consultation process reasonable? 

c) did the Crown reasonably accommodate Gitanyow’s aboriginal interests?   

[19] I will set out the background of the parties and the chronology of their 

dealings in the course of the FL replacement decisions before returning to these 

issues. 

THE PARTIES – BACKGROUND, STATUTORY CONTEXT, AND EARLIER 
LITIGATION 

Gitanyow  

[20] The Gitanyow people are “Indians” within the meaning of s. 91(24) of the 

Constitution Act, 1867, and are aboriginal people of Canada within the meaning of 

s. 35 of the Constitution Act.  Gitanyow asserts aboriginal rights, title, and 
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governance to approximately 6,500 square miles of territory in north-western British 

Columbia on the basis that it has traditionally owned, occupied, and used that 

territory.   

[21] Gitanyow provided this historical background, which was not challenged by 

the Crown.  Gitanyow is organized into eight matrilineal units, collectively called the 

Huwilp, and individually called Wilps, or Houses.  Each Wilp has its own territory, 

and these collectively form Gitanyow traditional territory.  The Huwilp are the social, 

political, and governing units of Gitanyow.  They hold and exercise rights and title to 

the Gitanyow traditional territory on behalf of the Gitanyow people.  Every Gitanyow 

person belongs to a Wilp.  By virtue of this membership, each person has rights to 

the territory and resources owned by his or her Wilp, under the direction of the 

Hereditary Chiefs of each Wilp.   

[22] Each Wilp is identified in part by a unique Ayuuk, or crest, and Getimgan, or 

totem poles.  These crests and totem poles demonstrate each Wilp’s relationship to 

its territories.  Each Wilp has a Hereditary Chief, who holds daxgyet, or power and 

authority of the Wilp, over its territories.  The Hereditary Chiefs traditionally 

exercised their daxgyet through the management of their Wilp’s lands and 

resources, and demonstrated their power and authority in feasting, gift-giving, and 

maintenance of their crests through the raising of totem poles.   

[23] There is evidence of Gitanyow occupation and use of resources on Gitanyow 

traditional territory since well before the arrival of the Europeans.  This has been 

documented by the Gitanyow Adaawk, or oral histories, as well as anthropological 
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papers based on information from Gitanyow Chiefs and Elders, and other 

authoritative research.  Gitanyow’s traditional uses of its territory have included 

fishing, hunting, habitation, trapping, worship and gathering resources for food, 

medicinal, cultural and ceremonial purposes.  Each Wilp traditionally built cabins 

throughout its territory to facilitate access to its lands and resources. 

[24] Gitanyow was accepted into the Federal Treaty Negotiation Process in 1980.  

It has participated in the British Columbia Treaty Process since 1994, but since 1996 

the process has been stalled at stage four, which is the negotiation of an agreement 

in principle.   

[25] The Crown, through the MoF and its predecessors, has permitted logging on 

Gitanyow traditional territory for many years under varying regimes.  Gitanyow’s 

rights to the timber resources on its traditional territory has been a longstanding 

source of contention between the parties.  The precise amount of timber that has 

been removed from the areas covered by Gitanyow traditional territory is disputed.  

Nevertheless, there is no question that substantial logging and road building have 

occurred on those lands, and that these activities have had a significant impact on 

the sustainability of timber resources, and on other aspects of Gitanyow tradition and 

culture.  A Landscape Unit Plan developed for Gitanyow traditional territory in 2005 

described this: 

In the past several decades, clearcut timber harvesting operations 
have impacted much of Gitanyow lands, resulting in a loss of 
numerous traditional use sites, damaging or altering many areas where 
traditional uses were conducted, and converting structurally diverse 
mature and old growth forests to structurally simple young forests.  As 
a result of the conversion from mature and old growth forests to young 
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growth forest, large areas of habitats required to support plants, birds, 
fish, animals that Gitanyow Huwilp members traditionally used for 
sustenance and cultural purposes have been lost to Gitanyow use for 
many decades into the future.  Therefore, on those lands, the 
traditional use can no longer be conducted. 

Gitanyow Huwilp members are concerned that timber harvesting will 
continue to alter the forest and stream habitats, thereby changing 
forest conditions required to produce the plants, animals, birds, and 
fish that are necessary for Gitanyow traditional uses. 

[26] Logging activity has impacted other aspects of Gitanyow culture as well.  It 

has destroyed the Wilp cabins.  Removal of resources has prevented the Hereditary 

Chiefs from carrying out their duties under Gitanyow Ayookxw, or law, to manage 

their Wilp territories and resources to ensure future sustainability.  As well, they have 

been unable to draw on these resources to maintain their Wilp culture and traditional 

activities, and instead must use personal funds for these purposes.  Gitanyow say 

that this has caused not only financial hardship, but pain and shame among its 

people.   

The Legislative Framework and the Crown 

[27] When the present dispute between the parties arose, the forest industry in 

British Columbia was governed by the Forest Act, R.S.B.C. 1996, c. 31 and the 

Forest and Range Practices Act, S.B.C. 2003, c. 53 (“FRPA”).  The former dealt 

with forest use and administration, including licence issue and replacement.  The 

latter dealt with operational aspects of the industry, including logging practices, 

planning and protection.  Both were initially administered by the MoF and, since 

March 30, 2006, by the Ministry of Forests and Range.  Since the named respondent 

in this proceeding is the Minister of Forests, I have referred to both Ministries 

collectively as the MoF throughout these reasons.   
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[28] The Forest Regions and Districts Regulation, B.C. Reg. 123/2003, 

enacted under the Forest Act, divides the province geographically into three forest 

regions.  Gitanyow traditional territory is located in the Northern Interior Forest 

Region, which is managed by the respondent, Mr. Warner, as the Regional Director.  

Each region is in turn divided into a number of forest districts.  Gitanyow traditional 

territory lies in the Skeena Stikine District, which is managed by a District Manager. 

[29] The forest resources in each district are in turn divided into timber supply 

areas (“TSAs”) under s. 7 of the Forest Act, and tree farm licence areas (“TFLAs”)  

under s. 35 of that Act.  Gitanyow traditional territory, and the FLs that are the focus 

of this case, are situated within the Cranberry/Kispiox and Nass TSAs. 

[30] The difference between a TSA and a TFLA is exclusivity of harvest.  A holder 

of a tree farm licence (“TFL”) has the exclusive right to harvest timber from the 

associated TFLA in accordance with the annual allowable cut (“AAC”) attached to 

the licence.  Holders of other AAC-based licences, including FLs, must share the 

total AAC for the TSA identified in their licences.  The AAC is set by the Chief 

Forester at least every five years through a process called the timber supply review 

(“TSR”), pursuant to s. 8 of the Forest Act.  In the case of FLs, the District Manager 

apportions the AAC for the TSA among the licensees. 

[31] An FL is a contract between a licensee and the Crown that gives the licensee 

the right to harvest timber from and build roads in public forests over a specified 

term, in exchange for meeting the Crown’s forest management objectives and 
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paying stumpage fees.  Its terms are largely dictated by s. 14 of the Forest Act.  An 

FL is issued for a specific TSA or TFLA for up to 20 years, and must specify an AAC.   

[32] Section 15 of the Forest Act provides a procedure for offering replacement 

FLs to licensees for a term of 15 years.  Sections 15(1.1) and (1.2) impose a time 

frame for the replacement process.  In years four through eight of a licence, a 

replacement offer may be made during the first six months of each licence year after 

first giving at least six months’ notice of intent.  If no replacement offer has been 

made during the first eight years of an FL, it must be made in the first half of the 

ninth licence year.   

[33] Mr. Warner was the MoF employee in charge of FL replacements in the Northern 

Interior Forest Region.  The focus of this case is the process of consultation and 

accommodation that preceded his decision of February 28, 2007 to replace six FLs that 

overlapped Gitanyow traditional territory.  The licensees, licence numbers, TSA location, and 

deadlines for replacement under s. 15(1.1) of the Forest Act  were:  

Licence  
date 

Forest 
Licence  
Number 

Licensee Timber 
Supply 
Area 
  

Deadline for Offer
under s. 15(1.1) 

Effective Date of the 
Replaced FL 

Sept. 1,1998 A16831 Gitxsan Forest 
Enterprises Inc.
 

Kispiox February 28, 2007 September 1, 2007 

Sept. 1, 1998 A16832 Bell Pole  
Canada Inc. 
 

Kispiox February 28, 2007 September 1, 2007 

Nov. 30, 1999 A16833 Kitwanga  
Mills Ltd. 
 

Kispiox May 31, 2007 December 1, 2007 

Nov. 15, 2000 A16882 West Fraser 
Mills Ltd. 
 

Nass May 14, 2007 November 15, 2007 

Nov. 15, 2000 A16884 Canada  
Resurgence 
Developments 
Ltd. 

Nass May 14, 2007 November 15, 2007 

Oct. 1, 1998 A16886 Sim Gam Forest 
Corporation 

Nass March 31, 2007 October 1, 2007 
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[34] FL A16831, held by Gitxsan Forest Enterprises Inc., became the subject of 

another proceeding and will not be considered further here.  A seventh FL that 

overlapped Gitanyow traditional territory was surrendered and not offered for a 

replacement. 

[35] While an FL gives the licensee a right to harvest an annual volume of timber 

in accordance with its allocated portion of the AAC for its TSA, the licensee cannot 

log until it has complied with two operational requirements overseen by the District 

Manager.  First, the licensee must prepare and receive approval for a forest 

stewardship plan (“FSP”) under s. 3 of the FRPA.  The FSP specifies how the 

licensee will meet various objectives established by the government under the FRPA 

and the Forest Planning and Practices Regulations, B.C. 14/2004 (“FPPR”).  

Sections 4 and 10 of the FPPR include guidelines to be used in evaluating 

objectives related to aboriginal rights.  I will return to those later in these Reasons.  

Second, once the FSP has been approved, the licensee must apply to the District 

Manager to be issued cutting permits.  These specify the exact area and volume of 

permitted harvest. 

[36] A licensee must also meet silviculture obligations in accord with the 

requirements of the FRPA, applicable regulations, and its approved FSP.  Failure to 

do so may result in a variety of sanctions, including substantial fines, criminal 

penalties, and/or a suspension of harvesting rights.  Moreover, under s. 15(2) of the 

Forest Act, if a licensee fails to perform these obligations, the MoF may decline to 

offer a replacement FL until the obligations are performed, or may offer an FL 

replacement with special conditions. 
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Litigation History between the Parties 

[37] In the years preceding these FL replacements, logging on Gitanyow 

traditional territory had a troubled history.  There were numerous changes and 

difficulties among the companies that held the FLs.  In the last 15 years, five 

companies had held the principal FLs, and each had encountered financial 

difficulties, resulting in receivership or dependency on government assistance.  As a 

result, some licensees overharvested timber and failed to fulfill their silviculture 

obligations.  These events led to litigation between the parties on two previous 

occasions, in 2002 and 2004.    

[38] In 2002, Gitanyow and two other First Nations with traditional territories in the 

northwest of this province brought a judicial review application challenging the 

decision of the MoF to consent to the change of control of Skeena Cellulose Inc. 

(“Skeena”), a forest company that held TFLs and FLs covering lands over which the 

petitioners asserted aboriginal title and aboriginal rights.  The change of control was 

brought about by Skeena’s financial difficulties.  The petitioners alleged that the 

Crown had failed to conduct meaningful consultation, or attempt to accommodate 

their concerns.  The petition was heard by Tysoe J. whose reasons are found at 

Gitxsan First Nation v. British Columbia (Minister of Forests), 2002 BCSC 1701, 

10 B.C.L.R. (4th) 126 [“Gitxsan No. 1”].   

[39] At paras. 49-53, Tysoe J. assessed the evidence put forward by Gitanyow in 

support of its claim of aboriginal title and rights, which appears to have been 

essentially the same material as that before me.  At paras. 69-75, he provided what 
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he described as a “preliminary general assessment” of the strength of the 

petitioners’ claims on the affidavits before him, but made it clear that a final 

determination of their claims for aboriginal title and rights should be left for trial.  In 

that context, he found that Gitanyow had a good prima facie claim of aboriginal title, 

which he equated with reasonable probability, and a strong prima facie claim of 

aboriginal rights, which he equated with substantial probability, with respect to at 

least part of the areas claimed by it that fell within the land covered by Skeena’s 

TFLs and FLs.  His limitation to “at least part of the areas claimed” was based solely 

on the fact that there were overlapping claims among the petitioners to parts of the 

same territories. 

[40] Gitxsan No. 1 preceded the decisions of the Supreme Court of Canada in 

Haida and Taku.  Relying primarily on the decisions of the B.C. Court of Appeal in 

those cases, Tysoe J. found at paras. 86 and 87 that each of the petitioning First 

Nations had established a prima facie infringement of aboriginal title or rights giving 

rise to a duty on the MoF to consult them before agreeing to the change of control of 

Skeena, and that the MoF had failed to engage in meaningful consultation, or 

attempt to accommodate the First Nations’ concerns.  While he declined to set aside 

the MoF’s decision, he granted declaratory relief with respect to the failure to 

consult, to allow the parties to undertake a proper process of consultation and 

accommodation, with liberty to bring the matter back before the court for further 

directions or declarations. 

[41] The Crown says that since Gitxsan No. 1 it has recognized its duty to consult 

with Gitanyow and reach appropriate accommodation with respect to forest 
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operations conducted in Gitanyow traditional territory.  Gitanyow, however, was not 

satisfied with the level of consultation and accommodation from the Crown and, in 

2004, brought a second application before Mr. Justice Tysoe, again seeking to 

quash the decision that permitted a change in control of Skeena Cellulose Inc.: 

Gitxsan No. 2.   

[42] Tysoe J. reviewed the course of dealings between the parties since his first 

decision, including their negotiations, related legislative initiatives, and an 

unsuccessful attempt to negotiate a five-year Forest and Range Agreement under 

the FRPA.  Such agreements are typically intended to provide interim economic and 

other accommodation while treaty negotiations are ongoing, in exchange for the First 

Nation’s agreement that the Crown had fulfilled its duty to consult and seek interim 

accommodation for the term of the agreement.  He outlined four major areas of 

disagreement between the parties: revenue sharing, consultation in advance, forest 

tenure, and joint planning.   

[43] With respect to revenue sharing, Mr. Justice Tysoe observed that under the 

proposed Forest and Range Agreement, the Crown was offering an economic 

benefit based on $500 a year for each Gitanyow person registered with the 

Department of Indian and Northern Affairs.  This would provide an annual payment 

of $340,000 to Gitanyow.  Gitanyow took the position that economic accommodation 

should instead be based on volume of timber harvested from the Gitanyow 

traditional territory, or Wilp membership, as in treaty negotiations. 
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[44] With respect to joint planning, Mr. Justice Tysoe noted that Gitanyow wanted 

to be involved in joint planning of strategic higher level decisions.  While the Crown 

expressed interest in this, and there was a draft Memorandum of Understanding that 

gave some suggestion that joint preparation of a sustainable resource management 

plan (“SRMP”) might be undertaken, the Crown said it presently had no funds to 

support a planning initiative in Gitanyow traditional territory.  It did, however, invite 

Gitanyow to participate in a less formal joint planning exercise in the 

Cranberry/Kispiox TSA.  Gitanyow rejected this as not meaningful. 

[45] Tysoe J. also noted particular problems with respect to the failure of Buffalo 

Head Resources Ltd., originally a subsidiary of Skeena, to honour its silviculture 

obligations.  Buffalo Head and its successors hold FL A16884, one of the FLs 

replaced by Mr. Warner and at issue in this case.   

[46] Tysoe J. examined these circumstances in the context of the recent decisions 

of the Supreme Court of Canada in Haida and Taku.  At para. 57, he offered several 

non-binding observations to assist the parties if they chose to continue negotiation of 

a Forest and Range Agreement.  At para. 65, he concluded that although significant 

progress had been made since his earlier decision, the Crown had not yet fulfilled its 

duty of consultation and accommodation.  He again declined to quash or set aside 

the MoF’s consent to the change of control of Skeena, however, as the Crown had 

demonstrated a willingness to consult with Gitanyow and accommodate their 

interests.  He granted further declaratory relief that confirmed that the Crown had not 

yet provided meaningful and adequate consultation and accommodation, with liberty 

to apply to the court with respect to further questions or relief. 
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CHRONOLOGY OF CONSULTATION OVER THE REPLACEMENT FOREST 
LICENCES 

[47] After the decision in Gitxsan No. 2, negotiations continued between 

Gitanyow and MoF representatives in an attempt to reach some form of a forestry 

accommodation agreement.  Gitanyow’s chief negotiator in these discussions was 

the petitioner Malii, who is the Hereditary Chief of Malii Wilp, and is also known as 

Glen Williams. 

[48] These discussions centred on four main concerns put forward by Gitanyow: 

recognition of Gitanyow aboriginal rights and title; sustainability of forest resources 

within Gitanyow traditional territory, including reforestation and silviculture; 

implementation of joint land use planning; and economic accommodation through 

revenue sharing or other means.  While negotiations continued, the Crown 

undertook several new initiatives in an effort to respond to these concerns.   

[49] First, the joint land use planning initiative progressed.  In late 2004, the MoF 

invited Gitanyow to participate in a joint landscape level planning exercise in the 

Cranberry/Kispiox TSA as a means of accommodating its interests through joint 

resource planning for its traditional territory.  The stated goal was to integrate 

Gitanyow cultural heritage values and traditional uses with other values on the lands, 

and use that information in planning for future timber harvesting.   

[50] Representatives of the MoF and Gitanyow participated in the plans to develop  

a landscape unit plan (“LUP”) for the Cranberry/Kispiox TSA.  The MoF retained a 

consultant to prepare a draft LUP, which was completed in the summer of 2005.   

This draft described the intent of the LUP as follows: 
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• To provide long-term sustainability of ecological resources. 

• To accommodate Gitanyow cultural and heritage values and 
Gitanyow interests and plans for their future use of their 
territories. 

• To provide for continued resource use and extraction in 
locations and at a rate that will sustain all forest resources at the 
landscape level. 

[51] This draft LUP considered the individual Wilp territories to be planning sub-

units.  It documented and mapped the interests, knowledge, cultural and heritage 

sites, and practices for each individual Wilp.  It envisaged developing management 

objectives for Gitanyow cultural heritage resources and uses of the land, and for 

forestry resources, and ultimately designing a forest eco-system network that could 

compliment Gitanyow cultural values and achieve integrated management 

objectives.  

[52] The draft LUP also promoted the creation of a joint resources council, 

comprising representatives from Gitanyow and the provincial ministries, to 

administer and implement the plan once it was completed.  The MoF and Gitanyow 

agreed to the creation of such a council and commenced negotiations over its 

mandate and terms in mid 2005.   

[53] As the development of the LUP progressed, Gitanyow indicated that it wished 

to expand the joint planning initiative to cover all of its traditional territories.  As a 

result, the MoF encouraged the Integrated Land Management Bureau (“ILMB”) of 

the Ministry of Agriculture and Lands (“MoAL”) to undertake development of an 

SRMP for the Nass TSA.  
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[54] In late 2005, the draft LUP was reviewed with licensees in the 

Cranberry/Kispiox TSA.  Since then, the licensees and the District Manager of the 

Skeena Stikine Forest District have been using the LUP on a voluntary basis in their 

planning processes, and in the development of FSPs.    

[55] As the planning process has evolved, the MoF and Gitanyow have endorsed 

a long-term plan to use the LUP as a foundation for the development of an SRMP for 

the Cranberry/Kispiox TSA by integrating values and interests beyond the MoF’s 

mandate, and undertaking broader consultation and review under the guidance of 

the ILMB.  The intention is that ultimately, the SRMPs for both the Cranberry/Kispiox 

and the Nass TSAs will be given legislative force.  The process for that is obscure, 

as neither party provided material that adequately explained the legislative 

underpinning for these land use planning processes.  Nevertheless, the 

implementation of this plan, and the enforcement of the LUP objectives in the 

meantime, has been a continuing theme in the consultations between Gitanyow and 

the MoF.  

[56] In the spring of 2005, the MoF established the Northwest Forest Restoration 

and Enhancement Program (“NWFREP”) to respond to both Gitanyow and Gitxsan 

reforestation and silviculture concerns in their traditional territories.  Its aim was to 

identify and address areas harvested prior to 1987 that were not free-growing, to 

deal with forest restoration and forest enhancement priorities, and to provide 

aboriginal employment opportunities in the forest industry.  The MoF made an initial 

commitment to Gitanyow under the NWFREP for $1 million over four years. 
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[57] There were also broader initiatives that had the potential to advance 

Gitanyow’s aboriginal interests.  In March 2005, the governments of British Columbia 

and Canada began discussions with First Nations leaders that culminated in a 

document entitled “The New Relationship”.  Among other things, this document 

affirmed a “new government-to-government relationship based on respect, 

recognition and accommodation of aboriginal title and rights, and a commitment to 

reconciliation of Aboriginal and Crown titles and jurisdictions.”  The New 

Relationship was affirmed by the Transformative Change Accord reached by the 

governments of British Columbia and Canada and the Leadership Council 

representing the First Nations of British Columbia at the Kelowna Accord on 

November 25, 2005.   

[58] On September 29, 2005, Mr. Warner raised the pending replacement of the 

FLs on Gitanyow traditional territory with Gitanyow for the first time.  He wrote to Mr. 

Williams advising that while negotiations toward an interim Gitanyow forestry 

agreement continued, the MoF wished to complete the consultation process for the 

pending FL replacements by November 30, 2005, in a manner consistent with Haida 

and Taku.  Mr. Warner’s letter listed the FLs in Gitanyow’s “asserted traditional 

territory”, and explained the process and effect of replacing them.  It indicated that 

the replacement term for each licence would be 15 years, and advised Gitanyow that 

once an FL was replaced, their next opportunity for consultation would be at the 

operational level when the licensee’s FSPs were considered for approval or 

amendment.  The letter invited input with respect to aboriginal interests and 

concerns in writing or through meetings.   
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[59] On November 25, 2005, Mr. Williams responded to Mr. Warner’s letter.  He 

acknowledged the MoF’s intention to conduct consultation, and reiterated the 

findings of Mr. Justice Tysoe with respect to the strength of Gitanyow’s claims to 

aboriginal rights and title.  He identified the licences that overlapped Gitanyow Wilp 

territories, and Gitanyow’s cultural, heritage and economic interests.  He described 

the impact of the FL replacements on Gitanyow’s aboriginal interests, including 

heavy logging, remediation that had not kept pace with timber extraction, and lack of 

Gitanyow control over how much of each licensee’s AAC was extracted from its 

traditional territories.  Mr. Williams expressed the view that the strength of 

Gitanyow’s claim and the seriousness of the potential impact mandated that 

Gitanyow be included in the FL replacement decision, and in setting the conditions 

of the replacement FLs.  He indicated concern about the extended replacement 

period, and the need to protect Gitanyow’s aboriginal rights and title in the Gitanyow 

Wilp territories when making the FL replacement decision.  Mr. Williams then set out 

a number of ongoing but unfinished initiatives, including the LUP and the 

establishment of a joint resources council, which he said represented Gitanyow’s 

attempt to build a proper framework for consultation and accommodation.  He 

complained that despite these initiatives, the MoF continued to “run rough-shod” 

over Gitanyow rights and title.  He stated that while Gitanyow was prepared to meet 

and discuss the matter further, it wanted the replacement decision to be postponed 

until the LUP process was complete and a joint resource committee was in place. 

[60] In response, the MoF extended the deadline for consultation with respect to 

the replacements of the FLs.  On January 9, 2006, Mr. Warner wrote to Mr. Williams, 
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affirming that Gitanyow had significant interests with respect to the FL replacements 

and that these needed to be addressed through further discussion.  He agreed to 

convene a special meeting of what he referred to as the “joint forestry council”, to 

share information with respect to forest tenures within Gitanyow territory, and to gain 

a clear understanding of its concerns and proposals.  He also indicated that further 

discussion should take place to determine how the LUP may or may not relate to the 

FL replacements.  While he acknowledged that there was some flexibility in the 

timing of the replacements, it was clear that he wished to get on with the process. 

[61] On February 21, 2006, the Gitanyow Joint Resources Council (“JRC”) met for 

the first time.  Representatives of Gitanyow and the MoF attended and discussed the 

FL replacements.  Gitanyow identified four interests that needed to be addressed in 

that process:  

(1) acknowledgement of Wilp territories affected and recognition of 
aboriginal rights and title; 

(2) outstanding silviculture obligations; 

(3) acknowledgement of the LUP that was being developed; and 

(4) an economic component. 

 

[62] Discussion covered suggestions to address these issues by adding clauses to 

the licence document, particularly in the “WHEREAS” preamble, or to a cover letter 

issued with the replacement FL offer.  Inclusion of a silviculture deposit as a 

condition of the FL was also raised as a possibility.  It was agreed that Linda 

Robertson, the Regional Aboriginal Affairs Manager for the Northern Interior Forest 
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Region, would draft clauses to be included in the FL for discussion, and that Mr. 

Williams would provide a summary of issues that Gitanyow wished to have 

addressed. 

[63] On February 24, 2006, Mr. Warner issued the Notices of Intent to offer 

replacements of the FLs required under s. 15(1.1) of the Forest Act.  These were 

not copied to Gitanyow.  This meant that the FL replacement offers could be made 

to the licensees after August 24, 2006 pursuant to s. 15(1.1) of the Forest Act.  The 

final deadline for replacements under s. 15(1.2) was 9.5 years after the date the FL 

was issued, which ranged from February 28, 2008 to April 15, 2010.  

[64] On March 10, 2006, the JRC met again.  They discussed a replacement 

schedule that suggested consultation should be complete by September.  Ms. 

Robertson produced a proposed recognition clause for inclusion in the FLs that 

referenced Gitanyow’s aboriginal rights and title in a manner consistent with Mr. 

Justice Tysoe’s judgment in Gitxsan No. 1.  Mr. Williams indicated that this would 

be a significant start.  Ms. Robertson advised that the MoF was unable to put Wilp 

recognition in the FLs.  She offered no explanation for this, but suggested that 

recognition could be achieved if the MoF committed to send the licensees a letter 

during the preparation of their FSPs that advised them of the Wilp territories that 

overlapped their licence areas.  The MoF representatives also cautioned that the FL 

replacement process may not have sufficient flexibility to address all of Gitanyow’s 

concerns, such as silviculture obligations and economic benefits.  Mr. Williams 

expressed Gitanyow’s concern over the uncertainty of who would be responsible for 

the outstanding silviculture obligations, and Ms. Robertson suggested that this issue 
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be flagged for the FL replacement consultation process.  Further discussion took 

place with respect to the ongoing LUP/SRMP process, and using it to incorporate 

Gitanyow’s interests in FSPs. 

[65] On March 14, 2006, Gitanyow received funds of $145,000 through the ILMB 

to finance its ongoing participation in the development of the Nass SRMP. 

[66] In mid-2006, the NWFREP committed a further $1 million over the next four 

years for reforestation and silviculture projects in the Nass TSA in response to 

Gitanyow’s concerns about reforestation in that area. 

[67] In August 2006, the MoF and Gitanyow successfully concluded negotiation of 

the Gitanyow Forestry Agreement (the “GFA”), a forestry accommodation agreement 

with a five year term.  Its preamble reads: 

Whereas: 

A. British Columbia and Gitanyow have interests in forestry and 
economic development with the Traditional Territory. 

B. British Columbia acknowledges that Justice Tysoe of British 
Columbia Supreme Court has held that British Columbia has a 
duty to consult with Gitanyow and to seek to accommodate their 
interests within the Traditional Territory. 

C. The Parties wish to address the outstanding obligations of 
British Columbia to consult and accommodate Gitanyow 
interests as required by Justice Tysoe in Yal et al v. Minister of 
Forests, Skeena Cellulose Inc. and NWBC Timber and Pulp Ltd. 
2002 BCSC 1701 [Gitxsan No. 1] and Gitanyow First Nation v. 
British Columbia (Minister of Forests) 2004 BCSC 1734 
[Gitxsan No. 1] and Gitanyow acknowledges that British 
Columbia has done so. 

D. Gitanyow has a relationship to the land that is important to its 
culture and the maintenance of its community, governance and 
economy. 
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E. Gitanyow has Aboriginal Interests within the Traditional 
Territory. 

F. British Columbia and the First Nations Leadership Council, 
representing the Assembly of First Nations - BC Region, First 
Nations Summit and the Union of BC Indian Chiefs (the 
“Leadership Council”) have entered into a New Relationship in 
which they are committed to reconciliation of Aboriginal and 
Crown titles and jurisdiction and have agreed to implement a 
government-to-government relationship based on respect, 
recognition and accommodation of Aboriginal title and rights. 

G. This Agreement is in the spirit and vision of the New 
Relationship. 

H. Work is underway regarding the implementation of the New 
Relationship and this Agreement may need to be amended in 
the future to reflect the outcomes of that work. 

I. References in this Agreement to Crown lands are without 
prejudice to Gitanyow’s Aboriginal title and/or rights claims over 
those lands. 

J. British Columbia intends to consult and to seek an Interim 
Accommodation with Gitanyow on forest and/or range resource 
development activities proposed within the Traditional Territory 
that may lead to the infringement of Gitanyow’s Aboriginal 
Interests. 

K. Gitanyow intend to participate in any consultation with British 
Columbia or a Licensee in relation to forest and/or range 
resource development activities proposed within the Traditional 
Territory that may lead to an infringement of Gitanyow’s 
Aboriginal Interests. 

L. British Columbia and Gitanyow wish to resolve issues relating to 
forest resource development where possible through negotiation 
as opposed to litigation. 

[68] Section 1 of the GFA deals with recognition of Gitanyow’s interests and rights 

and states in part: 

1.1 British Columbia acknowledges that Justice Tysoe of British 
Columbia Supreme Court has found that Gitanyow have a good 
prima facie claim of aboriginal title and a strong prima facie 
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claim of aboriginal rights to at least part of the Traditional 
Territory. 

1.2 British Columbia recognizes that Gitanyow’s Aboriginal Interests 
are linked to Gitanyow’s good prima facie claim of aboriginal title 
and strong prima facie claim of aboriginal rights. 

1.3 British Columbia recognizes that the historic and contemporary 
use and stewardship of land and resources by Gitanyow are 
integral to the maintenance of Gitanyow society, governance 
and economy within the Traditional Territory.  

1.4 British Columbia recognizes that in the absence of a treaty that 
defines the responsibilities and rights of the Parties, its duty to 
consult and to seek workable accommodation of Gitanyow’s 
Aboriginal Interests within the Traditional Territory is an ongoing 
duty. 

1.5 British Columbia acknowledges that the Gitanyow Simgigyet 
represent the Huwilp. 

[69] Section 2 sets out definitions.  The following have relevance here: 

2.1.5 “Gitanyow “ means the eight Gitanyow Houses collectively 
referred to as the Huwilp being Gitanyow houses of Gwass 
Hlaam, Gamlaxyeltxw, Malii, Gwinuu, Luux Hon, Haitsimsxw, 
Wataxhyetsxw and Wii Litsxw. 

2.1.6 “Interim Accommodation” means an accommodation, including 
an Interim Economic Accommodation, provided in this 
Agreement intended to further the reconciliation of Gitanyow’s 
Aboriginal Interests with those of British Columbia in the interim 
prior to the reconciliation of these respective interests in a 
treaty.  Any monetary payments made under this Agreement, 
including the accommodations provided in sections 4 through 8 
reflect the present budget limitations of the Minister of the 
Forests and Range.  It is acknowledged that other 
accommodations, including economic accommodations, may be 
jointly developed by the Parties during the term of this 
Agreement. 

2.1.7 “Interim Economic Accommodation” means an Interim 
Accommodation of the economic component only of Gitanyow’s 
Aboriginal Interests. 

… 
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2.1.9 “Operational Decision “ means a decision that is made by a 
person with respect to the statutory approval of an Operational 
Plan that has a potential effect in the Traditional Territory. 

2.1.10 "Operation Plan” means a Forest Development Plan, Woodlot 
Licence Plan, Forest Stewardship Plan, Range Use Plan or a 
Range Stewardship Plan that has a potential effect in the 
Traditional Territory. 

… 

2.1.13 “Traditional Territory” means Gitanyow Traditional Territory as 
shown on the map attached to this Agreement as Appendix A. 

[70] The purposes of the GFA are set out in Section 3.1: 

 (a) implement the order of the British Columbia Supreme 
Court as set out in the judgement of Tysoe, J. in Yal et al 
v. Minister of Forests Skeena Cellulose Inc. and NWBC 
Timber and Pulp Ltd. 2002 BCSC 1701; 

 (b) set out measures to address Gitanyow’s Aboriginal 
Interests in the context of forestry decisions that are 
made during the term of this Agreement and the forest 
development that occurs as a result of those decisions 
within the Traditional Territory during the term of this 
Agreement; 

 (c) create viable economic opportunities and to assist in the 
improvement of social conditions of Gitanyow through 
economic diversification; 

 (d) address consultation and provide Interim 
Accommodations related to forest resources 
development; and  

 (e) provide a period of stability to forest and range resource 
development on Crown lands within the Traditional 
Territory during the term of this Agreement, while longer 
term interests are addressed through other agreements 
or processes. 

[71] Section 4 deals with “Forest Planning”, and sets out a commitment by the 

parties to collaborate in implementing the LUP in the Cranberry/Kispiox TSA as a 

basis for developing integrated management objectives for the area, and to then 
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work with the ILMB to merge those objectives with the Nass SRMP, with the ultimate 

aim of enabling the SRMP objectives through legislation once the parties have 

reached a consensus on them.  It states that, as an interim step, the Crown and 

Gitanyow agree to encourage licensees to develop operational plans consistent with 

the “joint landscape level plans”, which encompass the LUP and SRMP.  Finally, it 

confirms that the Crown has provided funding of $237,500 to date for these 

endeavours. 

[72] Section 5 deals with “Forest Restoration”, and includes an acknowledgement 

by the Crown that it is important for Gitanyow to participate in reforestation and 

enhancement within its traditional territory.  It affirms the two $1 million commitments 

made earlier by the NWFREP for these purposes, as well as provision of $50,000 for 

2005 – 2007, and $25,000 for 2008, to support Gitanyow’s participation in planning 

and implementation of the NWFREP activities.  It also requires the Crown to provide 

Gitanyow, through the JRC, with updates and reports on the progress of Timber 

Baron in meeting its backlog of silviculture obligations.  Timber Baron was the 

successor to Buffalo Head, the holder of FL No. A16884, whose silviculture 

delinquency was the subject of comment by Tysoe J. in Gitxsan No. 2.   

[73] Section 6 establishes the JRC, and acknowledges that the Crown has 

provided $10,000 to support its establishment in 2006-2007.  Section 6.1 sets out its 

purposes: 

British Columbia and Gitanyow agree to establish and operate a Joint 
Resources Council for the purpose of facilitating: 
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(a) cooperative planning to address Gitanyow’s Aboriginal 
Interests at the appropriate level of Crown land use 
planning; 

(b) consultative processes and provision of a forum for 
identifying and resolving issues of strategic importance to 
Gitanyow and British Columbia early in the forest 
planning cycle; and 

(c) completion and administration of the Gitanyow Kispiox-
Cranberry Landscape Unit Plan and the Gitanyow Nass 
Strategic Resource Management Plan, 

as per the Joint Resources Council terms of reference attached to this 
Agreement as Appendix C. 

[74] Appendix C stipulates that Gitanyow and the Crown will each appoint two 

members to the JRC, and that staff members from both parties may serve in an ex 

officio capacity to provide support or serve on sub-committees as required.  

Appendix C includes this further statement of purpose: 

To implement a joint process that ensures the meaningful, effective 
and efficient consultation and accommodation of Gitanyow’s Aboriginal 
Interests that are impacted, or have the potential to be impacted, by 
forest and/or range resource development activities within the 
Traditional Territory. 

The Gitanyow Joint Resources Council (GJRC) will achieve this by: 

 (a) facilitating cooperative planning to address Gitanyow’s 
Aboriginal Interests at the appropriate level of Crown land 
use planning; and 

 (b) facilitating consultation processes and providing a forum 
for identifying issues of strategic importance to Gitanyow 
early in the forest planning cycle. 

[75] Among the JRC’s responsibilities listed in Appendix C is to “Coordinate the 

communication, information sharing and consultation processes with respect to 

[MoF] proposed Administrative Decisions and activities that have potential to impact 
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Gitanyow’s Aboriginal Interests”.  The FL replacements are defined as 

“Administrative Decisions” under the GFA. 

[76] Section 7 deals with economic opportunities.  Section 7.1 grants Gitanyow the 

right to apply for a five year non-replaceable forest licence in the Traditional 

Territories for up to 430,000 cubic meters over five years, and grants $35,000 for 

capacity development in connection with this licence. 

[77] Section 7.2 provides for an interim annual payment to Gitanyow of $357,000 

throughout the term of the Agreement.  It also sets out a commitment by the Crown, 

through the MoF and the Ministry of Aboriginal Relations and Reconciliation 

(“MARR”), to establish a working group in which Gitanyow and other First Nations 

may participate, to examine alternative benefit and revenue sharing options. 

[78] Section 8 provides for capacity funding of $275,000 upon execution of the 

GFA to support Gitanyow’s ongoing participation in the JRC and the LUP and SRMP 

initiatives for 2006/07, as well as a process to establish a budget for similar 

expenses during each year of the GFA. 

[79] Section 9 deals with “Consultation and Accommodation Respecting 

Administrative and Operational Decisions and Plans”.  It sets out a specific 

commitment to consult and seek workable accommodations of Gitanyow’s aboriginal 

interests with respect to these decisions and plans through participation in “strategic 

level planning and policy development processes”.  Section 9.3 states: 

Subject to section 9.4, Gitanyow is entitled to full consultation with 
respect to all potential infringements of their Aboriginal Interests arising 
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from any Operational Decision, Administrative Decision or Operational 
Plan affecting Gitanyow’s Aboriginal Interests, regardless of benefits 
provided under this Agreement. 

[80] In Section 9.4, Gitanyow affirms that in consideration of the accommodation 

outlined in Section 7 of the GFA, it agrees that the Crown has fulfilled its duties to 

consult and seek workable interim accommodation with Gitanyow with respect to five 

specific MoF decisions.  Importantly, these do not include the FL replacement 

decisions. 

[81] Other parts of Section 9 relevant to this proceeding are these: 

9.5 During the term of this Agreement, and subject to the terms and 
intent of this Agreement being met and adherence by British 
Columbia, Gitanyow agrees that British Columbia has provided 
an Interim Economic Accommodation of Gitanyow’s Aboriginal 
Interests and other Interim Accommodations serving to further 
the reconciliation of Gitanyow's Aboriginal Interests with respect 
to forest activity within the Traditional Territory with those of 
British Columbia. 

9.6 British Columbia acknowledges that any timber opportunities 
and funding provided through this Agreement are an Interim 
Accommodation and that broader processes are underway that 
will assist in determining the appropriate accommodation in 
respect of impacts of Gitanyow's Aboriginal Interests as a result 
of forestry activities occurring within the Traditional Territory. 

9.7 Nothing in this Agreement restricts the ability of Gitanyow to 
seek additional accommodation for impacts on its Aboriginal 
Interests within the Traditional Territory from forest resource 
development during the term of this Agreement. 

9.8 The Parties agree to consult in accordance with the 
Consultation Protocol attached to this Agreement as Appendix 
B. 

[82] The Consultation Protocol states that Mr. Justice Tysoe’s findings of a good 

prima facie claim of aboriginal title and a strong prima facie claim of aboriginal rights 
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to at least part of the areas of the traditional territory will be used as a starting point 

in determining the level of consultation required.  It states that consultation is to take 

place through the JRC and that is will involve a four-step process: 

Step 1: Information Sharing – the Crown is to advise Gitanyow in 
writing of the decision required and the response period, provide 
Gitanyow with all relevant and reasonably available information 
necessary to enable assessment of the impact of the proposed activity 
on Gitanyow interests, offer meetings with appropriate personnel to 
explain this information, and provide all relevant information requested 
by Gitanyow which is reasonably required for adequate consultation 
and accommodation; 

Step 2: Identification of Gitanyow Interests – Gitanyow are to provide 
all reasonably available information that identifies the potential impact 
of the proposed plan or decision on Gitanyow aboriginal interests 
within 60 days; 

Step 3: Further Consultation – Either party may request further 
consultations to address Gitanyow aboriginal interests and measures 
for accommodating those; 

Step 4: Decision – The statutory decision maker is required to do the 
following: identify Gitanyow aboriginal Interests in relation to the 
contemplated decision; make a determination of whether the 
contemplated action potentially adversely affects Gitanyow’s aboriginal 
interests as those have been expressed by the B.C. Supreme Court; if 
there are potential adverse affects, determine how serious they are 
and what accommodation, if any, is appropriate; set out any 
recommendations provided by the JRC or Gitanyow for mitigation of 
the potentially adverse impacts, and the reasons why any such 
recommendations have been rejected; and inform Gitanyow in writing 
of the decision, setting out how aboriginal interests were addressed, 
any accommodation or mitigation measures taken, or reasons for not 
fully accommodating Gitanyow aboriginal interests. 

[83] Section 10 provides a process for resolution of disputes between the Crown 

and Gitanyow over interpretation of the GFA. 

[84] Sections 16.3 and 16.4 acknowledge that the specific nature, scope or extent 

of Gitanyow’s aboriginal interests have not yet been determined: 
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16.3 This Agreement will not limit the positions that a Party may take 
in future negotiations or court actions. 

16.4 British Columbia acknowledges and enters into this Agreement 
on the basis that Gitanyow has Aboriginal Interests within their 
Traditional Territory and further that the specific nature, scope 
or geographic extent of Gitanyow’s Aboriginal Interests have not 
yet been determined.  Broader processes engaged in to bring 
about reconciliation will result in a common understanding of the 
nature, scope and geographic extent of Gitanyow’s Aboriginal 
Interests. 

[85] Section 17 endorses the New Relationship and the ability of the parties, at the 

request of Gitanyow, to negotiate additional interim agreements in relation to forestry 

and range matters that give effect to the New Relationship.  The parties 

acknowledge that there are broader processes underway with respect to the New 

Relationship that may assist in such negotiations.   

[86] On August 28, 2006, Mr. Warner wrote to Mr. Williams with respect to the 

ongoing consultation process regarding the FL replacement decision.  This letter set 

out the four concerns consistently identified by Gitanyow, and the manner in which 

the MoF proposed to address them. 

[87] With respect to recognition, Mr. Warner acknowledged that Gitanyow wanted 

recognition of its aboriginal rights and title, as well as its traditional system of 

governance, in particular the Wilp system and territories.  He proposed to address 

this by including what I will refer to as the “WHEREAS clause” in the preamble to 

each replacement FL, which read: 

WHEREAS 

The Government of British Columbia acknowledges that Justice Tysoe 
of the British Columbia Supreme Court has found that the Gitanyow 
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and Gitxsan each have a good prima facie claim of aboriginal title and 
a strong prima facie claim of aboriginal rights to at least part of the 
areas included within the lands covered by the Forest Licence.  

Mr. Warner then stated that “for practical reasons” the MoF was unable to include 

acknowledgement of the Wilp territories in the replacement FL itself, but would 

commit to advising the licensees about the Wilp territory boundaries for their use and 

information during preparation of their FSPs.  No explanation as to why the 

acknowledgment was not practical was provided. 

[88] With respect to the LUP process, Mr. Warner acknowledged that Gitanyow 

sought assurances that the FLs would be subject to the plan that was being 

developed, and that this planning process had been undertaken as a key means for 

accommodating Gitanyow’s interests.  He affirmed that the MoF remained 

committed to completing the LUP to be used as “an information base for operational 

planning undertaken by licensees and to assist in the consultation process for those 

operational plans”.  However, he stated that the LUP objectives and strategies could 

not be empowered through legislation until consensus had been reached among 

government agencies, Gitanyow, and licensees.  Mr. Warner stated that until that 

point, licensees may choose to voluntarily comply with the LUP, and it would be 

used by the MoF in the consultation process with the licensees regarding their 

operational plans.  He also advised that upon issuing an FL replacement, he would 

consider including a statement in the cover letter to the licensees stating that a LUP 

was being developed in that part of the TSA that overlaps Gitanyow territory, and 

that this would be considered by the statutory decision maker in making operational 

decisions under the FL. 
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[89] With respect to outstanding silviculture obligations, Mr. Warner acknowledged 

Gitanyow’s wish to have some means in the FL replacement process to address the 

failure of licensees to fulfill their silviculture obligations.  He expressed the view that 

compliance and enforcement procedures under the Forest Act provided the 

necessary means to ensure that these obligations were met.  Mr. Warner advised 

that Timber Baron, the holder of FL A16884, was the only licensee presently in 

breach of its obligations, and that enforcement action had been taken against it.  He 

maintained that while that process unfolded, he was not in a position to deal with the 

issue through the FL replacement process.  Mr. Warner also pointed out that the 

funding provided under the NWFREP was intended to address the historic backlog 

silviculture obligations, including those related to Orenda, whose FL had been 

surrendered.  Although this FL is not a subject of these proceedings, Orenda’s 

outstanding silviculture obligations formed part of the factual matrix in the 

consultation between the parties. 

[90] With respect to economic accommodation, Mr. Warner took the position that 

the GFA provided appropriate interim economic accommodation of Gitanyow’s 

interests with respect to forest activities during its five year term.   

[91] Mr. Warner concluded his letter with this statement: 

In my view, these measures, in addition to the specific accommodation 
measures I have offered here in respect to the replacement of the 
seven Forest Licences, are sufficient for meeting the ministry’s legal 
obligations in respect to the replacement of the Forest Licences within 
Gitanyow territories.  Further consultation with Gitanyow with respect 
to actual forest operations under these Forest Licences will occur 
through the JRC in accordance with the terms of the Agreement. 
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He indicated that he intended to issue the FL replacements by October 15, 2006. 

[92] On September 18, 2006, Mr. Williams replied to Mr. Warner, advising that 

Gitanyow disputed both the MoF’s assumption that consultation had been 

completed, and its view that the accommodation proposed in his letter of August 28, 

2006 represented an adequate fulfillment of the Crown’s obligations. 

[93] First, Mr. Williams requested that all relevant information on the terms and 

conditions of the proposed FL replacements, in particular the location and volume of 

timber to be taken under each, be provided to Gitanyow so that the impact on its 

aboriginal interests could be properly assessed.  Second, he stated that the FL 

replacement decision was specifically excluded from the GFA as the process of 

consultation and accommodation was still ongoing when the GFA had been 

concluded.  He acknowledged the consultation protocol established by the GFA, but 

pointed out that the JRC had not met since March to complete the consultation and 

agree on appropriate accommodation and protection of Gitanyow’s aboriginal 

interests in the context of the FL replacements. 

[94] With respect to recognition, Mr. Williams advised that the proposed 

WHEREAS clause in the preamble of the FL replacements was not a sufficient 

accommodation of Gitanyow’s interests.  Moreover, Mr. Warner’s explanation that it 

was impractical to go further in recognizing the Wilp system was inadequate.  He 

reiterated that Gitanyow required recognition of the Wilp in the body of the 

replacement FLs, including a map and description of the Wilp territories. 
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[95] With respect to the LUP, Mr. Williams advised that Gitanyow was confident 

that the necessary consensus would be reached to enable the LUP through 

legislation.  In the interim, Gitanyow expected the licensees to comply with the LUP.  

He acknowledged that the licensees were presently using the LUP to develop their 

FSPs, but said that compliance was not a matter to be left to voluntary participation, 

and a statement and a cover letter delivered with each replacement FL were 

insufficient.  Compliance with the LUP had to be built into the replacement FLs to 

ensure that Gitanyow’s aboriginal interests would be accommodated.  If that was not 

possible, he again requested that the FL replacements be postponed until the LUP 

had been given legislative force. 

[96] With respect to outstanding silviculture obligations, Mr. Williams advised that 

the Crown’s position, and its reliance on compliance and enforcement measures, 

was unacceptable.  He said that Gitanyow had insufficient information on the current 

status of licensees’ outstanding obligations, and the cost of those outstanding in 

Orenda’s areas alone far exceeded the funds committed under the NWFREP for 

reforestation. 

[97] With respect to economic accommodation, Mr. Williams again pointed out that 

the GFA did not cover economic accommodation for the FL replacements, and that 

Gitanyow was entitled to full consultation and accommodation with respect to that 

decision. 

[98] He concluded by pointing out that Step 1 and Step 2 of the Consultation 

Protocol established by the GFA were still incomplete.  He stated that Gitanyow 
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required further information, and the MoF did not yet have a clear understanding of 

Gitanyow’s aboriginal interests that would be impacted by the decision to replace the 

FLs. He reiterated that Gitanyow required completion of the consultation and 

accommodation process before the FLs were replaced, including convening a 

meeting of the JRC to review the issues and options for accommodation, and 

provision of the information he had requested.  He advised that Gitanyow would 

prepare a draft accommodation agreement with respect to the FL replacements for 

the JRC’s review. 

[99] On October 4, 2006, the JRC met and reviewed Mr. Williams’ letter of 

September 18, 2006, and the issues related to the FL replacements.  Gitanyow 

expressed concerns about the volume of timber being harvested in its traditional 

territory and the long-term sustainability of the forests.  The MoF representatives 

replied that the FL replacement process did not determine the AAC, and the JRC 

could conduct an analysis of the planned harvest volume during the TSR process.  

As well, they noted that Gitanyow land use planning concerns would be considered 

by the licensees and the MoF during the FSP approval process.  There was also 

discussion about silviculture liabilities, identification of Gitanyow’s traditional use 

sites, and development of a cedar management strategy to determine if there was a 

sufficient supply for traditional use.   

[100] At this meeting, Mr. Williams tabled a draft Forest Licence Replacement 

Accommodation Agreement (the “Accommodation Agreement”).  Section 1 of this 

stated that the intent of the Accommodation Agreement was to address shared 

decision-making regarding land and resources, and their protection, and to address 
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“the legal obligation of the economic component of Gitanyow aboriginal title on an 

interim basis”.  It stipulated that each of the replacement FLs shall identify and 

provide a map of the Wilp territories overlapped by the FL.  It required the Crown to 

inform Gitanyow of any notices of intent to dispose of the FLs covered by the 

Accommodation Agreement, and any amendments to the FLs.  It contemplated that, 

as an accommodation of the economic component of Gitanyow rights, Gitanyow 

would receive 50 percent of all stumpage fees for volume of timber harvested under 

the FL replacements within Gitanyow traditional territory, and 50 percent of the 

annual rent paid by the licensees based on a pro-rated portion of the AAC coming 

from Gitanyow traditional territory.  It envisaged the establishment of a Gitanyow/BC 

Revenue Sharing Working Group to address past infringements of Gitanyow 

interests.  It also required the Regional Manager to give notice to the licensees that 

they may only submit applications for cutting permits for areas in Gitanyow 

traditional territory that meet the requirements of the draft LUP and SRMP. 

[101] On November 9, 2006, the JRC met again to discuss issues related to the FL 

replacements.  The MoF representatives provided accurate AAC numbers and a 

draft of the proposed replacement FL.  Timelines were discussed, in particular, the 

fact that two of the FLs had a replacement deadline of February 28, 2007 pursuant 

to ss. 15(1.1) of the Forest Act.  Gitanyow again raised concerns regarding the 

volume to be logged, sustainability, and outstanding silviculture obligations.  With 

respect to economic accommodation and revenue sharing, the MoF representatives 

advised that there was “no appetite within government to revenue share nation by 

nation, licence by licence”, but a meeting could be scheduled with Gitanyow to 
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discuss potential models on a without prejudice basis.  With respect to consultation 

at the stage of FSP approval, Gitanyow expressed concern that the Crown’s 

obligation to consult should not be off-loaded onto the licensees. 

[102] After this JRC meeting, on November 28, 2006, representatives of the MoF, 

MARR, and Gitanyow met to develop draft terms of reference for what became the 

Forest Benefit Sharing Working Group (“FBSWG”).  The FBSWG fulfilled the 

Crown’s commitment under Section 7.2.7 of the GFA to establish a working group to 

examine alternate benefit and revenue sharing options in which Gitanyow and other 

First Nations could participate.   

[103] On November 16, 2006, Mr. Warner responded to Mr. Williams’ letter of 

September 18, 2006.  He provided current information with respect to the FL holders 

and the AAC under each of the FLs up for replacement.  He described the process, 

and set out the legislated schedule for replacement, which indicated that the 

decision for two of the FLs had a deadline of February 28, 2007.  Mr. Warner 

acknowledged Gitanyow’s concern that the proposed WHEREAS clause and the 

cover letter would be insufficient to compel the licensees to acknowledge Gitanyow’s 

aboriginal interests, but pointed out that the duty of consultation and accommodation 

rested with the Crown and not the licensees, and reiterated that the LUP would be 

considered by the MoF when the statutory decision-makers considered the approval 

of operational plans required under each FL.  He suggested that his proposal would 

facilitate a greater level of voluntary compliance by the licensees.  The letter 

reviewed the status of outstanding silviculture obligations of the licensees, and 

advised that the MoF staff would try to provide an estimate of timber volume under 
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each licence that may be attributed to Gitanyow traditional territory in response to 

Gitanyow’s concern that a sustainable level of cut be ensured.  Mr. Warner closed 

by stating that it remained his view that the accommodation measures outlined in his 

letter of August 28, 2006 met the Crown’s legal obligations toward Gitanyow, but that 

he was prepared to postpone his decision to offer replacement licences until early 

2007 to allow for further JRC consultation due to the concerns raised by Gitanyow.  

He requested that the JRC complete consultation with respect to the FL 

replacements by January 31, 2007, so that replacement offers could be made by the 

legislated deadline of February 28, 2007. 

[104] The JRC met again on December 15, 2006, and Mr. Williams raised the 

recent decision in R. v. Sappier; R. v. Gray, 2006 SCC 54, [2006] 2 S.C.R. 686 

[Sappier], which established an aboriginal right to harvest wood on Crown lands for 

domestic uses.  There was further discussion of economic accommodation with 

respect to the FL replacements.  The MoF representatives indicated that this must 

be coordinated with work being done by the New Relationship Leadership Council, 

and that the MoF would respond directly to these issues.  Gitanyow acknowledged 

that the MoF had provided the timber harvesting land base information requested.  

Ian Smith, the B.C. Timber Sales Planning Officer, gave a presentation on the FSP 

planning process in Gitanyow’s traditional territories, including the role of the LUP 

and opportunities for Gitanyow involvement.  The deadline of January 31, 2007 for 

completion of the consultation process was noted.   

[105] On January 11, 2007, the first and only meeting of the FBSWG took place, 

attended by representatives of Gitanyow and other First Nations, the MoF, and the 
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MARR.  The First Nations’ representatives questioned how revenue sharing might 

work at the forest district level, instead of a province-wide model, and the MARR 

representative agreed to provide some revenue and cost data analysis on this.   

[106] On January 24, 2007, Mr. Warner wrote to Mr. Williams indicating that he 

wished to conclude consultation on the FL replacements.  His letter listed five issues 

that Gitanyow had identified for consideration in the FL replacement process: 

1) Recognition of Gitanyow aboriginal rights and title and 
acknowledgement of Wilp territories; 

2) Licensee compliance with LUP; 

3) Means to address outstanding silviculture obligations; 

4) Economic accommodation; and 

5) Achieving a sustainable level of cut within Gitanyow Traditional 
Territory.   

[107] Mr. Warner referred to the proposals to address these issues that he had 

outlined in his letter of August 28, 2006, and Gitanyow’s responses, and stated that 

he would take the latter into consideration.  He said, however, that Gitanyow’s 

proposal in the Accommodation Agreement for a 50 percent share of revenue was 

outside the scope of the FL replacement decision, and advised that the government 

was attempting to address revenue sharing more broadly through the New 

Relationship and initiatives such as the FBSWG.  He stated that he anticipated one 

more JRC meeting to review Gitanyow’s interests and whether any further 

“mitigation measures” were possible, and encouraged the JRC to examine how to 

address Gitanyow’s interests in subsequent forest management decisions related to 
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the FLs.  He affirmed his expectation that he would have all relevant information by 

early February in order to make a decision before the deadline of February 28, 2007.   

[108] On January 29, 2007, the JRC met again to consider the FL replacements.  

Three Gitanyow representatives were present, including Mr. Williams.  Each of 

Gitanyow’s interests was identified, and the proposed accommodations reviewed.  

Mr. Williams raised a number of concerns as to the sufficiency of the 

accommodations.  The minutes of this meeting record that in the course of this 

discussion, however, he indicated that while Gitanyow had earlier wanted their 

house and clan system recognized in the licences, this was of less concern now as 

the licensees had been respecting the LUP.  With respect to sustainability of 

harvesting, Ms. Robertson indicated that this could best be addressed through the 

TSR.  Jane Lloyd-Smith, the Regional Staff Manager for the Northern Interior Forest 

Region, acknowledged that there was presently an over-allocation of volume in 

Gitanyow traditional territory, but reiterated that this could be addressed through the 

TSR.  It was agreed that Ms. Robertson and Ms. Lloyd-Smith would develop a draft 

submission for Mr. Warner’s consideration of the commitments that were needed to 

proceed with replacement of the FLs, the measures offered to date, and other 

proposed measures, and that they would meet with Mr. Williams, as the Gitanyow 

representative, on February 8, 2007, to review this.    

[109] On February 8, 2007, Mr. Williams, Ms. Robertson, and Ms. Lloyd-Smith met 

to develop the submission to Mr. Warner.  That meeting produced a draft of “JRC 

Recommendations” that was circulated to JRC members and discussed further 

among Mr. Williams, Ms. Robertson and Ms. Lloyd-Smith following the meeting.  
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This led to a further draft being prepared, circulated, and discussed in a conference 

call between Mr. Williams and the MoF representatives on February 16, 2007.  The 

MoF says that during that call they discussed a final list of JRC Recommendations.  

These were sent to Mr. Warner on February 19, 2007 for his consideration in making 

the FL replacement decisions.  However, they included a note stating that they were 

still undergoing internal review by Gitanyow. 

[110] The JRC Recommendations were organized under four headings: 

Recognition, Sustainability/Land Use Planning, Forest Restoration, and Economic 

Interests.  In summary, they provided the following. 

[111] With respect to recognition, they noted that Gitanyow sought formal 

recognition of its aboriginal rights and title and acknowledgement of the Wilp system 

and boundaries.  They recommended the inclusion of the WHEREAS clause in the 

FLs, and an instruction to forest districts to communicate Wilp territory boundaries to 

licensees before operational plans were prepared.  They also supported the JRC as 

an effective forum for consultation and input into the decision-making processes. 

[112] Under the heading Sustainability/Land Use Planning, the JRC 

Recommendations recognized the common interest of the MoF and Gitanyow in 

ensuring sustainable forest management, and stated that the joint planning 

processes, such as the LUP, were a powerful tool for addressing those common 

interests.  They observed that the completed LUP had been well received and 

respected by the licensees and created a more efficient consultation process at the 

operational level.  They viewed the next step as incorporating the LUP into the TSR 
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for the TSAs within Gitanyow traditional territory, but acknowledged that achieving 

an agreement on a sustainable harvest for the long term would be a multi-year 

process.   They recommended that the MoF continue to provide staff and resources 

necessary to support ongoing joint planning, and to work with the ILMB in this 

process.  They supported inclusion of a statement in the FL replacement offer letters 

to licensees advising them of the LUP, and encouraging them to consider it and 

work with Gitanyow in preparing operational plans.  They recommended that the 

MoF continue to respect and use the LUP in evaluating operational plans and 

facilitating consultation at that level.  They also included a strategy for moving the 

joint land use planning process ahead by merging the LUP and SRMP processes, 

and having both declared higher level plans with legislated objectives for forestry 

practices within five years.  They also recommended that the planning objectives be 

incorporated in future TSRs.   

[113] With respect to forest restoration, the JRC Recommendations advocated that 

Gitanyow receive a written explanation of how Mr. Warner considered silviculture 

liabilities in his FL replacement decisions, including an update on their current 

status.  They also recommended that he consider seeking silviculture deposits from 

the licensees, and that the MoF continue to support and fund the NWFREP.  They 

acknowledged the need to protect Gitanyow’s right to harvest wood for domestic 

use, as defined in Sappier, and recommended that the MoF support and expand an 

ongoing JRC project to identify Gitanyow cedar needs to include the Sappier issue. 

[114] With respect to economic interests, the JRC Recommendations 

acknowledged that Gitanyow was interested in a model of revenue sharing that was 
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tied to the harvested resources rather than population, and recommended that this 

be explored through the continuing work of the FBSWG.   

[115] On February 20, 2007, MoF staff prepared a briefing note for Mr. Warner for 

his consideration in making the FL replacement decision.  This included a copy of 

the JRC Recommendations.  It reviewed the consultation process with Gitanyow, 

describing it as “protracted and intense”.  It offered the view that the opportunities 

provided to Gitanyow to identify its interests and any infringement of them had been 

sufficient, and further consultation was unnecessary.  It set out two options.  The first 

was to offer replacement FLs for all licences, although only two had a deadline of 

February 28, 2007 under s. 15(1.1) of the Forest Act.  The discussion of this option 

stated that consultation with Gitanyow had been exhaustive, and there were no 

further gains to be made by delaying the decisions on the basis of Gitanyow’s 

interests, despite its continuing expression of concern.  It acknowledged that 

Gitanyow may challenge the decision as a result.  The second option suggested 

delaying the offer to replace the FLs falling within Gitanyow traditional territories for a 

year, placing them under the time frame in s. 15(1.2) of the Forest Act, but the 

writer did not endorse this, stating: 

We have done everything in our power to address Gitanyow’s 
concerns around the replacement of these licences, but the 
outstanding issues are beyond the scope of this process and need to 
be resolved through government to government negotiations.  Delaying 
a decision further will not change this situation and will potentially lead 
us down a path that is at odds with the processes and policies being 
developed through “New Relationship.” 

[116] On February 21, 2007, Mr. Williams wrote to Ms. Robertson taking issue with 

her description of the JRC Recommendations as “final”.  He reminded her that he 
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had advised the JRC that he must bring them to the Hereditary Chiefs for their 

review and decision, and that this meeting could not take place until February 26, 

2007 at the earliest.  He expressed concern that the rush to complete consultation 

was compromising Gitanyow’s interests, and observed that the recommendations 

with respect to recognition of Gitanyow’s rights and title had not changed since 

August 2006 and remained inadequate.  He reiterated Gitanyow’s concern about 

over-harvesting, particularly in view of its constitutional rights to domestic wood as 

confirmed in Sappier.   

[117] Mr. Williams noted that Gitanyow had received no response to the draft 

Accommodation Agreement.  He enclosed a revised draft of that document as 

indicative of Gitanyow’s position, as well as a report on forest revenue historically 

generated from Gitanyow traditional territory, for consideration by Mr. Warner.  He 

reiterated Gitanyow’s view that the FL replacements presented a significant 

infringement of Gitanyow rights and title, and asked that the MoF not proceed with 

the FL replacement decision until the consultation process had been completed. 

[118] The revised draft Accommodation Agreement added several new terms.  

Paragraph 7 stipulated a payment of over $19 million to Gitanyow, representing 51 

percent of stumpage fees collected between December 31, 1995 and January 1, 

2005 from timber cut in Gitanyow traditional territory.  Paragraph 12 introduced a 

format for Gitanyow participation in applications for cutting permits on Gitanyow 

traditional territory.   

20
08

 B
C

S
C

 1
13

9 
(C

an
LI

I)



Wii'litswx v. British Columbia (Minister of Forests) Page 51 
 

 

[119] Ms. Robertson forwarded the material from Mr. Williams to Mr. Warner on 

February 21, 2007.  She advised him that the MoF staff had made it clear to 

Gitanyow that the development of the JRC Recommendations represented the final 

stage of the consultation process, but that Gitanyow was taking the position that they 

were only at step two of the GFA Consultation Protocol.  It was her view that the 

accommodation measures put forward by Gitanyow went well beyond the MoF’s 

current mandates.  She nevertheless suggested a third option to those in the 

Briefing Note: to delay the replacement of the two FLs with a February 28, 2007 

replacement deadline and deal with them under s. 15(1.2) instead, as this would 

provide more time for Mr. Warner to fully consider the JRC Recommendations and 

the late submission by Gitanyow. 

[120] On February 26, 2007, Mr. Warner wrote to Mr. Williams reminding him that 

his earlier correspondence had indicated that any final submissions should be 

provided by early February, and acknowledging receipt of his memorandum of 

February 21, 2007 and the draft Accommodation Agreement.  He stated that he 

considered that they were now at step four of the GFA Consultation Protocol, and 

that he intended to proceed with his deliberations based on all information received 

to date. 

[121] On February 27, 2007, Mr. Williams wrote to Mr. Warner in reply.  He stated 

that the JRC meetings had failed to resolve substantial concerns with respect to 

significant infringements of Gitanyow’s aboriginal rights, and the accommodation 

offered was inadequate.  He set out five topics that had to be addressed if adequate 

accommodation was to be provided: 
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1. Recognition and scope of Gitanyow Aboriginal Rights and Title, 
including the inescapable economic component of our title, and 
an allocation of timber that respects the rights to harvest timber 
for domestic use as per the Sappier decision; 

2. Assurances that licensees will fulfil their legal obligations with 
respect to reforestation on Gitanyow territories, instead of the 
‘cut and run’ practices of the past; 

3. Sustainable and planned timber harvesting on Gitanyow 
territories; 

4. A commitment that the joint land use plans will be used when 
planning harvesting activities on our territories; and 

5. Administrative issues with respect to any timber harvesting on 
Gitanyow territories. 

 [italics in original] 

Mr. Williams then stated that it was Gitanyow’s view that they had not yet 

completed steps two and three of the Consultation Protocol.  He invited a 

further meeting to address these issues. 

[122] On February 28, 2007, Mr. Warner decided to replace the FLs.  On the same 

day, he sent an offer of replacement with a cover letter to each licensee.  The letter 

included this statement: 

It should be noted that paragraph F in the “Where As” section of the 
document was included in response to input received during First 
Nations consultation regarding forest licence replacement in the Nass 
and Kispiox Timber Supply Areas (TSA). 

[123] The cover letters to the licensees holding FLs in the Cranberry/Kispiox TSA 

also included this statement: 

In addition, during consultation with Gitanyow regarding the 
replacement of this licence, Gitanyow expressed a concern that 
licensees needed to be made aware that a land use plan (LUP) has 
been developed with Gitanyow covering those portions of the Kispiox 
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and Cranberry TSAs lying within the Gitanyow traditional territory.  It is 
recommended that you work with Gitanyow and consider the guidance 
within the LUP when preparing operational plans falling within 
Gitanyow traditional territories. 

[124] Mr. Warner wrote to Mr. Williams on March 8, 2007 to explain the rationale for 

his decision, as was required by the GFA Consultation Protocol.  He set out the 

material he has considered, including the JRC Recommendations, the recent 

Gitanyow submission, and the most recent draft Accommodation Agreement.  He 

indicated that consultation had been conducted through the JRC in accordance with 

the Consultation Protocol, and stated that he was satisfied that this process had 

provided ample opportunity for Gitanyow to identify any interests impacted by the 

decision, and that further consultation was not necessary. 

[125] He then set out his assessment of the nature and scope of Gitanyow’s  

aboriginal interests in relation to the FL replacement decision, and of the adverse 

impact of the replacements on Gitanyow’s aboriginal interests.  I set this out in full:   

What is the nature and scope of Gitanyow aboriginal interests in relation to FL 
replacement decision? 

• Justice Tysoe’s finding that Gitanyow have a good prima facie claim of 
aboriginal title and a strong prima facie claim of aboriginal rights to at least 
part of the traditional territory. 

• Skii Km Lax Ha Preliminary Ethnohistorical Assessment indicates 
Gitanyow claim is likely stronger than that of Skii Km Lax Ha in the portion 
of Gitanyow traditional territory within the Nass TSA. 

• Gitanyow assert title over the whole of the traditional territory and describe 
which of their eight house territories overlap with each FL. 

• While it is likely that Gitanyow aboriginal title exists, it is unclear where 
within the traditional territory, particularly when considered in light of the 
recent judgment of the Supreme Court of Canada in Bernard and 
Marshall. 
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• Gitanyow’s interests expressed through the consultation process apply to 
all of the seven Forest Licences.  In my view, they can be grouped into 
four themes: recognition, land use planning/sustainability; forest 
restoration; and economic interests. 

Does the replacement of seven FLs within Gitanyow’s traditional territory 
adversely affect Gitanyow Aboriginal Interests? 

• Unlikely to affect potential aboriginal  rights which are site specific and can 
be more effectively accommodated through subsequent operational 
decisions that will occur under each FL.  [For example, under the Forest 
and Range Practices Act, a licensee is required to prepare a Forest 
Stewardship Plan (FSP) which includes proposed results and strategies 
“to conserve, or if necessary, protect, cultural heritage resources that are 
the focus of a traditional use by an aboriginal people that are of continuing 
importance to that people.”  Examples of cultural heritage resources could 
include, culturally modified trees, non-timber resources such as medicinal 
plants, traditional use sites such as fishing sites.  Consultation that occurs 
at the operational level could result in spatial or temporal changes or 
adoption of different forest practices to address specific cultural heritage 
resources or aboriginal interests.  It would be useful to give an example or 
two here of how that might be done.] 

 
• Replacing the FLs could impact claims of aboriginal title, assuming it 

exists somewhere within the traditional territory. 
 

How serious are the adverse effects? 
 

• Effects on Gitanyow’s on-the-ground interests are minimal and will be 
addressed through other processes designed to protect Gitanyow’s on-
the-ground interests (ie., joint land use planning, Forest Stewardship 
Plannings and consultation on operational decisions, such as FSP 
approval, through the Joint Resources Council).  [You may also wish to 
refer here to consultations through the Joint Resources Council 
process.] 

 
• Gitanyow’s interests in revenue shar ing, land use planning and forest 

management decision making are being addressed through other 
processes (eg., Gitanyow-Gitxsan Forest Benefit Sharing Working Group, 
Timber Supply Review, Nass SRMP,) so the impact of the forest licence 
replacements is minimal in that regard. 

 
• A full suite of accommodations have already been agreed to under the 

Gitanyow Forestry Accommodation Agreement which serves to minimize 
or accommodate the impact of the FL replacements.  These 
accommodations include: language recognizing the nature of Gitanyow’s 
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aboriginal interests; commitments to engage in joint forest management 
planning initiatives; commitment of over $1 million for 
reforestation/enhancement activities within Gitanyow traditional territory; 
establishment of a Joint Forestry Council to facilitate joint planning efforts 
and consultation; capacity funding to participate in Joint Forestry Council; 
a consultation protocol; $1.78 million in revenue over 5 years; and a forest 
tenure offer of 430 000m³ over five years.  [Refer here to the particular 
accommodations to which you are referring.] 

 
What accommodations may be appropriate? 
 
• Establishment of the Joint Resource Council and Consultation Protocol 

under the Forestry Accommodation Agreement are important tools for 
accommodating Gitanyow’s interests in having a say in decision making 
with respect to forestry. 

 
• The recommendations put forward by the JRC in respect to the FL 

replacements are addressed below. 

[italics and bold emphasis in the original] 

He then proceeded through the JRC Recommendations.   

[126] He supported each of the JRC Recommendations related to the issue of 

recognition.   

[127] He also supported those related to sustainability/land use planning.  He 

acknowledged that mentioning the LUP in the cover letter to licensees fell short of 

Gitanyow’s position that compliance with the LUP should be a requirement of the FL 

itself, but stated that inclusion in the letter was sufficient as the LUP had not been 

enabled through legislation.  He supported the JRC strategy to have the LUP 

designated as a higher level plan and included in future TSRs, but cautioned that he 

was not the decision maker responsible for the TSRs and the determination of the 

AAC.  He did indicate that he would advise the Chief Forester of the JRC strategy. 
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[128] With respect to forest restoration and silviculture obligations, in response to 

the JRC Recommendation that he provide an explanation of how he considered 

silviculture liabilities in his decision, he indicated that the current state of silviculture 

liabilities on a number of the licences was in question, that the forest districts had 

been working with licensees to remedy this, and that he was satisfied with their 

efforts to engage licensees in developing plans to remedy their specific situations.  

He said that if these remedial actions were not effective,  further compliance and 

enforcement actions would be carried out that could ultimately result in the 

suspension and cancellation of these FLs.  He noted the JRC Recommendation to 

require silviculture deposits from licensees, but said that this could not be carried out 

as it would require legislative amendments.  He indicated that he would refer this to 

the MoF executive for consideration.  He otherwise supported the JRC 

Recommendations.  With respect to domestic use of wood, he indicated that the 

MoF intended to accommodate Gitanyow’s aboriginal right to harvest wood for 

domestic purposes in accordance with the Sappier decision. 

[129] Finally, with respect to economic interests, Mr. Warner stated that he 

supported the JRC Recommendation to continue to work through the FBSWG to 

identify alternative models for sharing forest benefits, but acknowledged that this fell 

well short of Gitanyow’s position.   

[130] Mr. Warner then indicated that although the most recent Gitanyow 

submissions from Mr. Williams were received very late in the consultation process, 

he had reviewed them.  He offered the view that the revenue sharing provisions in 

the draft Accommodation Agreement raised issues that were a key component of the 
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negotiations leading to the GFA, and reiterated that any changes to the Crown’s 

approach to revenue sharing would have to be addressed at a province-wide level.  

He said that in the meantime the FBSWG established under the GFA was a 

compromise to which Gitanyow agreed. 

[131] Mr. Warner concluded by reiterating his view that the accommodation 

measures already provided through the GFA, and those agreed to in this letter, were 

more than sufficient to meet the MoF’s legal obligations to Gitanyow with respect to 

the FL replacement decision. 

[132] On March 21, 2007, Mr. Williams sent a lengthy letter to Mr. Warner 

expressing Gitanyow’s disappointment with his decision to replace the FLs, and 

stating that the MoF had failed to address its legal obligation of consultation and 

accommodation with respect to Gitanyow.  The letter took issue with Mr. Warner’s 

assessment of both the strength of Gitanyow’s claim, and the adverse impact of his 

decision on Gitanyow’s aboriginal interests.  Mr. Williams observed that the JRC 

decision-making was to be done by consensus, but said that Mr. Warner had relied 

on JRC Recommendations that were not approved by Gitanyow.  Mr. Williams then 

provided a critique of Mr. Warner’s written decision, setting out many of the points 

that have been made in argument at this hearing, and with which I deal later in these 

Reasons.  He invoked the dispute resolution process under Section 10 of the GFA, 

and proposed a meeting to address Gitanyow’s interests that were not sufficiently 

addressed in making the decision to replace the FLs.   
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[133] The parties disagreed as to whether the GFA dispute resolution process 

applied in these circumstances, but on April 12, 2007 Mr. Warner wrote to Mr. 

Williams and agreed to schedule a meeting for April 20, 2007.  He stated that it had 

not been his intent to minimize Gitanyow’s aboriginal rights and title in making his 

decision, and affirmed the findings of Mr. Justice Tysoe as well as the 

acknowledgements of aboriginal interests in the GFA.  He stated that he had 

understood that the JRC Recommendations had the support of the Gitanyow 

members of the JRC, although he knew that Gitanyow was unable to commit to the 

JRC Recommendations until Mr. Williams had had an opportunity to review them 

with the Hereditary Chiefs.  He further stated: 

Many of the recommendations of the JRC were proposed earlier in the 
consultation process in response to proposals initially put forward by 
Gitanyow.  They have been the subject of discussions through the JRC 
throughout the fall and correspondence with myself.  My understanding 
was and is that the JRC recommendations dated February 19th were 
developed collaboratively among all JRC members, and that they had 
the support of the Gitanyow members, although you were unable to 
commit to those recommendations until you had an opportunity to 
review them with the Gitanyow hereditary chiefs. 

… 

As I have explained previously, I was under no misconception as to 
what the JRC recommendations represented when I accepted them as 
part of my rationale.  The fact was that they, along with the previous 
submissions I had received directly from Gitanyow, were the best 
information I had and was required to consider under the terms of the 
Gitanyow Forestry Agreement.  I was fully aware and acknowledged 
that the recommendations fell short of Gitanyow’s requests for 
accommodations in some regards.  However, I had hoped that the 
good faith discussions that had occurred through the JRC process had 
resulted in the finding at least some middle ground. 

[134] On April 20, 2007, Mr. Robert Friesen, the Assistant Deputy Minister of the 

MoF, Mr. Warner, and other MoF representatives met with Mr. Williams and other 
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Gitanyow representatives in Victoria.  Gitanyow reiterated their concerns related to 

the replacement of the FLs.  Mr. Friesen indicated that the MoF was not in a position 

to reverse Mr. Warner’s decision on the licence replacements, but told Gitanyow that 

the MoF required some time to address each of the issues they had raised.   

[135] On May 7, 2007, Mr. Williams wrote to Mr. Robb of the MARR, seeking data 

that had been promised to Gitanyow at the only meeting of the FBSWG on January 

24, 2007.  Mr. Robb responded on May 29, 2007 by sending information, but 

indicated that this work was still in progress.  He also advised that there had been no 

further meetings of the FBSWG, and its work had been overtaken by a new 

committee, the Aboriginal Forest Strategy Working Group (“AFSWG”), formed in 

cooperation with the First Nations Forest Council.  The material filed in this 

proceeding indicates that the AFSWG has focused on ways and means of improving 

the viability of forest tenures issued to First Nations, and on addressing the 

implementation of the Sappier decision as priorities.  A sub-working group on tenure 

viability has identified revenue sharing as an issue that will require work and 

consideration by the AFSWG.   

[136] The parties continued to discuss areas of contention.  As the formal FL 

documents were prepared, Gitanyow reiterated its request that they include a 

reference to Mr. Justice Tysoe’s findings in the body of the licence as well as in the 

preamble.  Gitanyow also noted that only the licensees in the Cranberry/Kispiox TSA 

had received a cover letter advising them of the LUP and its role in the preparation 

of operational plans.  They asked that a similar letter be sent to licensees in the 

Nass TSA.   The MoF replied that they would have considered and addressed these 

20
08

 B
C

S
C

 1
13

9 
(C

an
LI

I)



Wii'litswx v. British Columbia (Minister of Forests) Page 60 
 

 

requests if they had been timely, but they had come too late and they had a statutory 

obligation to proceed. 

[137] Ultimately, the licensees received replacement FLs for 15-year terms, 

commencing September 1, 2007.  The preamble in each FL document included the 

WHEREAS clause.  The total AAC allocated under the six replacement licences was 

1,031,059 cubic metres.  Paragraph 5.00 of the FL document dealt with applications 

for cutting permits.  Paragraph 5.01 indicated that an approved FSP was a 

precondition to obtaining a cutting permit.  Other parts of Paragraph 5 dealt with the 

role of aboriginal interests in the process: 

5.06 The District Manager may consult aboriginal group(s) who may 
be exercising or claiming to hold an aboriginal interest(s) or 
proven aboriginal right(s), including aboriginal title, or treaty 
right(s) if in the opinion of the District Manager, issuance of the 
cutting permit or an amendment to a cutting permit as submitted 
and/or operations under the cutting permit may result in: 

(a) an impact to an aboriginal interest(s) that may require 
consideration of accommodation, or 

(b) an infringement of a proven aboriginal right(s), including 
aboriginal title, or treaty right(s) that may require 
justification. 

5.07 The District Manager may impose conditions in a cutting permit 
to address an aboriginal interest(s), or proven aboriginal right, 
including aboriginal title, or a treaty right(s) if in the opinion of 
the District Manager, issuance of the cutting permit as submitted 
would result in: 

(a) an impact to an aboriginal interest(s) that would require 
consideration of accommodation, or 

 (b) an infringement of a proven aboriginal right(s), including 
aboriginal title, or treaty right(s) that would require 
justification. 
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5.08 The District Manager may refuse to issue a cutting permit or to 
amend a cutting permit if in the opinion of the District Manager 
issuance of the cutting permit or an amendment to a cutting 
permit would result in: 

(a) an impact to an aboriginal interest(s) or treaty right(s) that 
could not be reasonably accommodated, or 

 (b) an impact to a proven aboriginal right(s), including 
aboriginal title, or a treaty right(s) that could not be 
justified. 

5.09 If the District Manager: 

(a) determines that a cutting permit may not be issued 
because the requirements of paragraph 5.05 have not 
been met; 

 (b) is carrying out consultations under paragraph 5.06; or 

 (c) refuses to issue a cutting permit under paragraph 5.08; 

the District Manager will notify the Licensee within 45 days of 
the date on which the application for the cutting permit, or an 
amendment to the cutting permit, was received. 

[138] There was further correspondence between the parties, and a meeting on 

July 20, 2007.  Their positions did not change substantially.  The parties did, 

however, negotiate a Contribution Agreement under which the MoF made a funding 

commitment of $200,000 to Gitanyow to facilitate planning initiatives and further 

consultation through the JRC, and to implement the Sappier decision through a pilot 

project.  The JRC efforts were to specifically address Gitanyow’s sustainability 

interests and participation in the FSP process. 

[139] Gitanyow and the MoF continue to participate in several ongoing initiatives.  

The JRC continues as a forum to develop additional means for Gitanyow input into 

issues of concern.  The NWFREP remains active with respect to silviculture issues.  

The MoF continues to support the SRMP/LUP planning exercises.  The Crown 
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continues to provide capacity funding to assist Gitanyow’s participation in these 

initiatives.   

[140] Gitanyow has also been invited to give input to operational decisions.  For 

example, on September 10, 2007, Mr. Williams met with the Chief Forester to 

provide information on Gitanyow’s values and interests for consideration in 

determination of the AAC for the Kispiox TSA. 

ANALYSIS 

[141] The respondents concede that the FL replacement decision created a duty to 

meaningfully consult with Gitanyow in good faith, and to reasonably accommodate 

its concerns and interests in accord with the principles established in Haida and 

Taku.  The Crown clearly had knowledge of Gitanyow’s claim to aboriginal title and 

rights over land in the Cranberry/Kispiox and Nass TSAs, and it was common 

ground that removal of timber from that land could adversely affect Gitanyow’s 

interests.  Consultation did take place between the parties.  The issue is whether 

that consultation process was reasonable, and whether any resulting 

accommodation was adequate. 

[142] The Crown says that it carried out a reasonable and extensive process of 

consultation and accommodation that complied with the guidelines established in 

Haida.  It points to the LUP and the SRMP initiatives, the GFA, the creation of the 

JRC and the Consultation Protocol, establishment of the NWFREP and FBSWG, 

and the significant funding that the Crown has provided for these initiatives, and for 

facilitating Gitanyow’s participation in them.  It says that a number of these are multi-
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year programs that will provide ongoing consultation and joint planning processes as 

vehicles for future accommodation.  The Crown maintains that these represent a 

reasonable outcome of a genuine and protracted effort on its part to harmonize 

conflicting interests, find workable compromises, and advance the process of 

reconciliation.  It says that when the parties were unable to reach agreement on all 

aspects of accommodation, having made good faith efforts to address Gitanyow’s 

interests, Mr. Warner was entitled to decide to replace the FLs in accord with the 

Crown’s right to manage forest resources. 

[143] The steps to be followed in determining the validity of the Crown’s position 

are set out at paras. [15] to [19] of these Reasons.  The starting point is an 

examination of whether the Crown properly assessed the scope of its duty to consult 

and accommodate.  This is dependent on a preliminary assessment of the strength 

of the claim of aboriginal rights or title, and the seriousness of the potential adverse 

effect on those interests that may arise from the contemplated government action.  

In this case, I find that assessment was premised on issues of both law and fact.  

The standard for review is accordingly reasonableness.   

[144] The next step involves an assessment of whether the process of consultation 

was reasonable.  In my view, this issue has two aspects.  The first is procedural 

adequacy.     

[145] The second is more subtle, and involves an examination of whether the 

consultation was meaningful, in the sense that the Crown made genuine efforts to 

understand Gitanyow’s position, and to attempt to address it, with the ultimate goal 
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of reconciliation in mind.  Meaningful consultation is thus necessarily linked to an 

assessment of whether interim accommodation was required, and if so, whether it 

was provided.  This is judged by a standard of reasonableness.   

[146] My analysis will follow those steps. 

Did the Crown reasonably assess the scope of its duty to consult and 
accommodate? 

[147] The Crown’s preliminary assessment of the strength of the claim and the 

potential adverse effect of government action on aboriginal interests must be made 

at the outset of the proposed consultation, if it is to inform the scope and extent of 

that process.  In this case, there is nothing to indicate that the Crown made such an 

assessment before embarking on the consultation with Gitanyow with respect to the 

FL replacements.   

[148] In his initial letter of September 29, 2005 to Mr. Williams, Mr. Warner did 

invite Gitanyow to advise on the scope and nature of its aboriginal interests, and 

how the FL replacements might affect them.  In his response of November 25, 2005, 

Mr. Williams provided a detailed account of Gitanyow’s interests and concerns 

surrounding the FL replacements, and their anticipated negative impact.  In his reply 

of January 9, 2006, Mr. Warner acknowledged that Gitanyow had “significant 

interests” with respect to the FL replacements, and that there should be further 

consultation about this decision.  There is no indication, however, that he addressed 

the nature of Gitanyow’s interests and the potential adverse impact of the FL 

replacements in a manner that produced a considered determination of the scope of 

the Crown’s duty to consult and accommodate at the outset of that process. 
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[149] Instead, the only assessment of these factors appears at the end of the 

process in Mr. Warner’s written decision of March 8, 2007.  That assessment is set 

out at para. [125] of these Reasons.  Perhaps because it was expressed at the end 

of the process, Mr. Warner’s assessment was intertwined with what he viewed as 

the accommodations that had been provided.  As a result, it is difficult to extract 

what his initial assessment of these factors was, and how that informed his 

determination of the required scope of consultation and accommodation.  I proceed 

on the basis that it is reasonable to infer that Mr. Warner’s views at the outset of the 

consultation with respect to the scope of Gitanyow’s claim, and the potential adverse 

impact of his decision on Gitanyow’s interests, were the same as those he 

expressed on March 8, 2007. 

[150] With respect to the strength of Gitanyow’s claim, Mr. Warner was clearly 

aware of Mr. Justice Tysoe’s finding that Gitanyow had a good prima facie claim of 

aboriginal title and a strong prima facie claim of aboriginal rights to at least part of its 

traditional territory.  Although he did not specifically refer to it in his decision, I find 

that he was also aware of the Crown’s affirmation of that finding in the GFA, and the 

recognition in s. 1.3 and Appendix A of that agreement that Gitanyow traditional 

territory was identifiable and mapped, and that historic and contemporary use and 

stewardship of that land and its resources by Gitanyow were integral to the 

maintenance of its society, governance and economy. 

[151] In his letter of March 8, 2007, however, while Mr. Warner acknowledged that 

it was “likely” that Gitanyow aboriginal title exists, he stated that it was unclear where 

it lies “in light of the recent judgment of the Supreme Court of Canada in Bernard 
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and Marshall ”.  Later, he stated that the replacement FLs could impact Gitanyow’s 

claim of aboriginal title “assuming it exists somewhere within the traditional territory”.   

[152] The judgment to which he refers is Regina v. Bernard, 2005 SCC 43, [2005] 

2 S.C.R. 220 [Bernard], a case in which the Court provided guidance on the 

standard of proof in establishing aboriginal title.  It found that in the context of 

alleged unlawful commercial logging by First Nations, the claimants must establish 

that they had enjoyed exclusive occupation of the lands in question.   

[153] It is unclear why Mr. Warner found it necessary to refer to that decision in his 

assessment.  All parties understood that Mr. Justice Tysoe had provided only a 

“preliminary general assessment” of the strength of Gitanyow’s claims, and that a 

final determination had to be left for a trial or treaty negotiations.  The primary focus 

of the Crown’s duty to consult is the interim accommodation of asserted rights while 

awaiting that final determination.  In Haida, at para. 66, the Court was clear that the 

consideration of the duty to consult and accommodate prior to proof of a claim does 

not amount to a prior determination of the case on its merits.  In this context, and in 

the absence of some explanation, I find that Mr. Warner’s comments to the effect 

that Gitanyow’s claim had not yet been proven were statements of an obvious but 

irrelevant fact.   

[154] Nor is it clear why Mr. Warner was only prepared to “assume” that Gitanyow 

title existed somewhere in its traditional territory.  Tysoe J. equated his finding of a 

good prima facie claim of aboriginal title with a reasonable probability of establishing 

title.  The only bar to Gitanyow’s claim to aboriginal title raised in Gitxsan No. 1, or 
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at this hearing, was an overlapping claim by Gitxsan to some part of Gitanyow 

traditional territory.  There is nothing to suggest that this overlapping claim played a 

role in the consultation between the parties here.   

[155] Moreover, while overlapping claims between First Nations may have some 

impact on their claims to aboriginal title, they do not preclude a successful claim for 

aboriginal rights.  Non-exclusive occupation may establish aboriginal rights short of 

title: Gitxsan No. 1, at para. 74; Bernard, at para. 58.  Mr. Warner’s assessment 

fails to recognize this.   

[156] I conclude that Mr. Warner unreasonably minimized the strength of 

Gitanyow’s claim by placing too much weight on the fact that its claim of aboriginal 

title had not been formally proven, instead of recognizing that the context for his 

assessment was the strength of asserted, rather than established, claims.  Nor did 

his assessment acknowledge the strength of Gitanyow’s independent claim to 

aboriginal rights. 

[157] Turning to the assessment of the seriousness of the potential adverse effect 

of the FL replacements on Gitanyow’s interests, objectively, the replacement of the 

FLs was a strategic administrative decision that represented the first step in 

permitting the continuing removal of a claimed resource in limited supply from 

Gitanyow traditional territory for the next 15 years.  The potential AAC assigned to 

the six licences under consideration was 1,031,059 cubic metres, compared to the 

86,000 cubic metres that s. 7.1 of the GFA permitted Gitanyow to harvest annually 

under a non-replaceable FL.  The proposed replacement FLs were superimposed on 
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a long and troubled history of over-logging and unfulfilled silviculture obligations on 

Gitanyow traditional territory.  These activities, and Gitanyow’s inability to control 

them, had led Gitanyow to commence two earlier proceedings against the Crown in 

an effort to achieve some accommodation for the harm to Gitanyow’s interests.  On 

November 25, 2005, early in the FL replacement discussions, Mr. Williams had 

written to Mr. Warner outlining many of these concerns.   

[158] These factors, however, do not appear to have played a significant role in Mr. 

Warner’s assessment of the potential adverse effects of replacing the FLs.  Instead, 

he stated that the replacement of the FLs was unlikely to affect Gitanyow’s site 

specific potential aboriginal rights, as they would be accommodated through later 

operational decisions.  As noted above, he did acknowledge that the replacement 

FLs could affect Gitanyow’s claim of aboriginal title “assuming it exists”.  However, 

he viewed the effect of his decision on Gitanyow’s interests as “minimal” since these 

interests would be addressed through other processes, including the LUP, 

consultation on the FSPs and other operational decisions, the JRC, the FBSWG, the 

NFWRP, and the “full suite of accommodations” agreed to under the GFA.   

[159] The Crown argues that this was a reasonable view, as the decision to replace 

the FLs did not give the licensees a right to cut timber.  It says that operational 

decisions made later in the process, such as the approval of FSPs and cutting 

permits, will have a more significant impact on how much timber will be cut. 

[160] I do not accept that these later operational steps significantly reduce the 

potential impact on Gitanyow’s interests of the strategic decision to replace the FLs.  
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A similar argument failed in Haida.  At paras. 75-76, the Court noted that the TFL 

replacement under consideration there did not itself authorize timber harvesting, 

which would be controlled by future operational steps.  The Court nevertheless 

found that the Crown had a duty to consult and perhaps accommodate with respect 

to the decision to replace the TFL, as decisions made during strategic planning may 

have potentially serious impacts on aboriginal interests.  

[161] Mr. Warner does not play a role in these future operational decisions, which 

are left to other MoF employees.  The measures to protect aboriginal interests at the 

operational level are largely discretionary, or may be supplanted by competing 

interests.  For example, the process of preparing and approving an FSP engages a 

complex legislative interaction between the FRPA, FPPR, the Land Act, R.S.B.C. 

1996, c. 245, the Land Use Objectives Regulation, BC Reg. 357/2005, and the 

Government Actions Regulation, BC Reg. 582/2004.  While ss. 4 and 10 of the 

FPPR require consideration of conserving or protecting cultural heritage resources 

that are the focus of a traditional use by an aboriginal people and of continuing 

importance, the balance of the legislation provides no guidance with respect to the 

weight to be given to these interests in the context of competing legislative 

objectives.  Effectively, the process engages a balancing of societal interests as 

described in Haida, with no certainty that Gitanyow’s interests will be paramount.   

[162] Paragraph 5 of the FL document, which deals with consideration of aboriginal 

interests by the District Manager in applications for cutting permits, is also 

discretionary. 
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[163] Moreover, while consultation at the operational level is desirable, the troubled 

history of logging on Gitanyow traditional territory strongly suggests that operational 

decisions have not been successful in minimizing the effect of logging on Gitanyow’s 

interests in the past.  

[164] With respect to the other initiatives relied on by Mr. Warner, while I find it was 

reasonable to consider these in assessing the impact of his decision to replace the 

FLs in March 2007, it is necessary to observe that a number of them, notably the 

accommodations provided by the GFA, did not exist in September 2005 when the 

consultation process began, and when Mr. Warner should have made his 

preliminary assessment of the potential adverse impact of his decision to replace the 

FLs on Gitanyow’s interests.  His reliance on them ex post facto does not assist the 

Crown in establishing what its assessment of the scope of its duty to consult was at 

the outset of the process. 

[165] Moreover, while I do not wish to minimize the efforts made by the Crown in 

establishing initiatives such as the GFA, the JRC, the LUP/SRMP process, and the 

NWFREP, it is not clear that these necessarily lessened the impact of the 

replacement FL decision on Gitanyow.  While the GFA provided a framework for 

consultation, it did not directly address that decision.  Compliance with the LUP by 

licensees was voluntary.  The NWFREP was directed primarily at past silviculture 

delinquency, rather than at measures to ensure future compliance by the 

replacement licensees. 
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[166] I find that Mr. Warner unreasonably minimized the potential impact of the FL 

replacements on Gitanyow’s aboriginal interests.   

[167] In summary, to the extent that it is possible to discern the Crown’s preliminary 

assessment of the strength of Gitanyow’s claim and the potential adverse effect of 

the FL replacement decision on Gitanyow’s interests from Mr. Warner’s ex post facto 

assessment in his letter of March 8, 2007, I conclude that this assessment was 

unreasonable.  I find that the result was an underestimation of the extent and scope 

of the Crown’s duty to consult and accommodate Gitanyow’s interests in the course 

of the FL replacements. 

[168] I am satisfied that Mr. Justice Tysoe’s assessment of the strength of 

Gitanyow’s claim, and the Crown’s affirmation of that finding in the GFA, gave 

Gitanyow a strong claim to aboriginal rights and title.  As well, I find that the strategic 

decision to replace the FLs, and the associated likelihood of ongoing extraction of 

limited resources from Gitanyow traditional territory without compensation, 

represented a potential significant infringement of Gitanyow’s interests.   

[169] Those findings lead me to conclude that the honour of the Crown required it 

to conduct what the Court at para. 44 of Haida described as “deep consultation 

aimed at finding a satisfactory interim solution” to avoid irreparable harm and to 

minimize the impact of the decision to replace the FLs on Gitanyow’s interests until 

its claims were finally resolved.  I proceed to consider whether the Crown met that 

obligation through reasonable consultation and accommodation, despite its failure to 

properly assess the scope of its duty.   
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Was the consultation process reasonable? 

[170] The Crown is obliged to conduct consultation that is both procedurally and 

substantively adequate.  The standard for judging both aspects of the consultation is 

reasonableness.  This section examines procedural adequacy.     

[171] In Haida, at para. 44, the Court observed that while the precise requirements 

of consultation will vary from case to case, “deep consultation” may involve the 

opportunity to make submissions, formally participate in the decision- making 

process, and receive written reasons from the decision-maker that demonstrates 

that aboriginal concerns were considered, and advises what impact they had on the 

decision. 

[172] There is no question that since the decision in Gitxsan No. 2, the Crown and 

Gitanyow have established an impressive format for consultation in an effort to 

address Gitanyow’s forestry interests.  From a procedural perspective, I find that the 

four-step Consultation Protocol set out in the GFA provided a satisfactory framework 

for reasonable consultation that complied with the guidelines in Haida.  I am also 

satisfied that both parties made a good faith effort to conduct their discussions within 

that framework.   

[173] Step one dealt with information sharing.  I am satisfied that there was an 

extensive exchange of information between the parties, both through 

correspondence and meetings of the JRC.  The sufficiency of the information 

provided is dealt with in the next section. 
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[174] Step two dealt with identification of Gitanyow’s interests, and required the 

Hereditary Chiefs to provide information that showed the potential impact of the 

government’s decision on Gitanyow’s aboriginal interests.  I find that this was 

satisfactorily carried out.  From the outset, the Crown and Gitanyow proceeded on 

the basis that Gitanyow had four primary concerns: recognition of Gitanyow’s 

aboriginal rights and title, and of the Wilp as integral to those interests; integration of 

the LUP in the replacement FLs; assurance that outstanding and future silviculture 

obligations would be performed by the Crown or the licensees; and economic 

accommodation through revenue sharing.  Later in the process, the parties added 

Gitanyow’s interest in harvesting wood for domestic use, in response to the Court’s 

decision in Sappier in December 2006. 

[175] Step three involved consultation to address the interests identified in step two, 

and potential measures for accommodating those.  I am satisfied that the parties 

consulted extensively from a procedural perspective.  There were many written 

exchanges, as well as meetings of the JRC, the NWFREP, the FBSWG, and in the 

course of the LUP/SRMP process.  The substance of those communications is 

addressed in the next section. 

[176] Step four was the decision.  The Consultation Protocol provided a list of 

points that the statutory decision maker should cover in writing his decision and 

providing it to Gitanyow.  I find that Mr. Warner wrote his letter of March 8, 2007 with 

these guidelines in mind.   
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[177] I am satisfied that the consultation was conducted within a reasonable 

procedural framework.   

Did meaningful consultation produce reasonable accommodation? 

[178] The Crown’s obligation to reasonably consult is not fulfilled simply by 

providing a process within which to exchange and discuss information.  The 

consultation must be meaningful.  Meaningful consultation is characterized by good 

faith and an attempt by both parties to understand each other’s concerns, and move 

to address them in the context of the ultimate goal of reconciliation of the Crown’s 

sovereignty with the aboriginal rights enshrined in s. 35 of the Constitution Act.  

The Crown is not under a duty to reach an agreement, and must balance aboriginal 

interests against other societal interests.  Nevertheless, where there is a strong 

aboriginal claim that may be significantly and adversely affected by the proposed 

Crown action, meaningful consultation may require the Crown to modify its proposed 

course to avoid or minimize infringement of aboriginal interests pending their final 

resolution.  Ultimately, the adequacy of the Crown’s approach will be judged by 

whether its actions, viewed as a whole, provided reasonable interim accommodation 

for the asserted aboriginal interests, given the context of balance and compromise 

that is required: Haida, at paras. 41-42, 45-50; Gitxsan No. 2, at para. 50; Huu-Ay-

Aht First Nation, at para. 95; Taku, at para. 29; Mikisew Cree First Nation v. 

Canada (Minister of Canadian Heritage), 2005 SCC 69 at para. 54, [2005] 3 

S.C.R. 388. 
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[179] An assessment of whether consultation was meaningful inevitably leads to an 

examination of what accommodations were reached.  I therefore find it useful to 

begin by discussing the measures on which Mr. Warner relied as accommodation of 

Gitanyow’s interests.  His letter of March 8, 2007 indicated that he relied on three 

things as providing adequate accommodation to Gitanyow in relation to his decision 

to replace the FLs: the JRC Recommendations, consideration of Gitanyow’s 

interests in subsequent operational decisions, and the “full suite of accommodations” 

agreed to under the GFA.  The latter included interim economic accommodation, the 

JRC, the FBSWG, the NWFREP, the LUP/SRMP process, and the funding to 

support those initiatives.   

[180] I am not satisfied that any of those represented reasonable accommodation 

of Gitanyow’s interests in the decision to replace the FLs for the following reasons.  

[181] Dealing first with the GFA, the Crown argues that s. 9.5 of that agreement is 

clear that it was intended to cover economic and other interim accommodation for 

Gitanyow with respect to all forest activity in its traditional territory for the next five 

years.  It says that includes the decision to replace the FLs, and the GFA must 

therefore be interpreted as having provided reasonable accommodation for that 

decision. 

[182] I am unable to agree.  I find that Paragraph C of the preamble and s. 9.4 of 

the GFA are clear that the interim accommodation provided by that agreement is 

related to the five specific forestry decisions listed in s. 9.4 that arose from the 
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proceedings in Gitxsan No. 1 and Gitxsan No. 2.  Section 9.4 makes no mention of 

the decision to replace the FLs. 

[183] Moreover, the definition of “Interim Accommodation” in s. 2.1.6, as well as ss. 

9.3 and 9.7 of the GFA, clearly give Gitanyow the right to seek additional 

accommodation for forest resource development that impacts its aboriginal interests 

in its traditional territories during the term of the GFA.  As well, paragraphs J, K and 

L of the preamble, as well as s. 9.8 and Appendix B, all envision further consultation 

between the Crown and Gitanyow with respect to future forestry decisions during the 

term of the GFA. 

[184] I accept that the measures provided in the GFA can be considered in 

assessing the impact of later forestry decisions, such as the replacement of the FLs, 

on Gitanyow’s interests.  I have also found that the GFA provides a useful 

framework for future consultation about such decisions.  I do not agree, however, 

that the GFA, read as a whole, provided accommodation to Gitanyow for the 

replacement of the FLs.  Consultation surrounding that decision was ongoing when 

the GFA was executed, and its terms clearly left it open to Gitanyow to seek further 

accommodation with respect to future forestry decisions that were not listed in s. 9.4. 

[185] I conclude that it was not reasonable for the Crown to rely on the GFA as 

accommodation for the decision to replace the FLs. 

[186] Mr. Warner also relied on subsequent operational decisions to accommodate 

Gitanyow’s interests with respect to logging activities on its traditional territory.  I 

earlier dealt with the role of such decisions in assessing the potential impact of the 
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replacement of the FLs, and the scope of the duty to consult.  Many of the same 

considerations apply in the context of accommodation.  While consultation at the 

operational level is desirable, I am not satisfied that reliance on future discretionary 

decisions, over which Mr. Warner has no control, can be viewed as reasonable 

accommodation for the decision to replace the FLs.  That decision was the first step, 

and the only strategic step, in the process that would ultimately permit logging on 

Gitanyow traditional territory.  The Supreme Court of Canada in Haida  and Taku 

has made it clear that meaningful consultation and accommodation at the strategic 

level has an important role to play in achieving the ultimate constitutional goal of 

reconciliation, and should not be supplanted by delegation to operational levels. 

[187] Turning to the JRC Recommendations, Mr. Warner relied heavily on these as 

measures of accommodation.  He referred to them as “…recommendations 

regarding ways and means to seek to mitigate any impact … on Gitanyow’s 

aboriginal interests”, and stated that he viewed them as “appropriate responses to 

the interests raised by Gitanyow through the consultation process”.   

[188] Later, in his letter of April 12, 2007 to Mr. Williams, Mr. Warner expanded on 

his understanding of the JRC Recommendations, saying that he believed they were 

developed collaboratively among the JRC members, and that they had the support 

of Gitanyow’s representatives, although Gitanyow could not commit to them until 

they had been reviewed by the Hereditary Chiefs.  He described them as the best 

information he had, although he recognized that they fell short of Gitanyow’s 

requests for accommodation in some respects.  He nevertheless expressed the 

hope that the JRC discussions had resulted in finding at least some middle ground.   
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[189] I find that this overstates the extent of Gitanyow’s support for the JRC 

Recommendations.  Mr. Williams was the main Gitanyow representative who 

participated in their development.  The extent to which he endorsed them is obscure.  

His otherwise comprehensive affidavit is silent as to his role in their preparation.  Ms. 

Lloyd-Robertson, the MoF representative, says that the JRC Recommendations 

were “thoroughly discussed” with Gitanyow’s representatives, but does not say that 

Gitanyow supported them.   

[190] Whether or not Mr. Williams, or other Gitanyow representatives on the JRC, 

endorsed the JRC Recommendations, it was clear that the draft of the 

Recommendations sent to Mr. Warner on February 19, 2007 was still undergoing 

internal review by Gitanyow.  Moreover, Mr. Williams’ correspondence of February 

21, 2007 and February 27, 2007, with the accompanying revised draft of the 

Accommodation Agreement, left no doubt that Gitanyow did not view the JRC 

Recommendations as satisfactory accommodation.   

[191] The Crown’s deadline of February 28, 2007 under s. 15(1.1) of the Forest 

Act was imminent, and Mr. Warner had two options.  The first was to proceed with 

his decision on the information available.  The second was to postpone his decision 

and proceed with the FL replacements later under s. 15(1.2) of the Forest Act to 

permit further consultation.  This would have allowed him to clarify Gitanyow’s 

position with respect to the JRC Recommendations, and to address the issues 

raised in Mr. Williams’ most recent correspondence, including the draft 

Accommodation Agreement.   
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[192] Mr. Warner chose the first option, apparently because it was the Crown’s view 

that positions were entrenched and nothing would be accomplished by further delay.  

He was entitled to do so.  Consultation had been protracted, and he had given clear 

deadlines to Gitanyow.  However, given the disagreement over the import of the 

JRC Recommendations, I find that they could not properly be viewed by the Crown 

as a “middle ground” endorsed by Gitanyow.  At the least, it appears that there was 

a fundamental disagreement between the parties as to process: could the JRC 

Recommendations be treated as a final product of collaborative consultation, or was 

ratification by Gitanyow Hereditary Chiefs, and consideration of Gitanyow’s 

objections to them required?  I find that those outstanding issues limited Mr. 

Warner’s ability to rely on the JRC Recommendations as a basis for accommodation 

arising from meaningful consultation.  

[193] Further, a review of the JRC Recommendations reveals that the 

accommodation that they purported to provide was essentially the same as that 

offered in the MoF’s initial proposal of August 28, 2006, and depended heavily on 

the measures in the GFA.  It is accordingly difficult to accept that Gitanyow’s 

representatives on the JRC would endorse the JRC Recommendations, given that 

throughout the consultation Gitanyow had taken the position that the proposal of 

August 28, 2006 and the GFA did not represent adequate accommodation. 

[194] A review of the accommodation recommended with respect to each of 

Gitanyow’s concerns demonstrates that, despite the extensive consultation between 

the parties, the Crown had not modified its position to accommodate Gitanyow’s 

interests.   
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[195] The first concern was recognition.  Gitanyow sought to have recognition of not 

only its aboriginal rights and title, but also of the Wilp system and territories, to 

ensure balanced forest planning.   

[196] In his decision of March 8, 2007, Mr. Warner dealt with recognition by 

adopting three JRC Recommendations.  The first was to include the WHEREAS 

clause in the preamble of the licence documents.  The second was to have MoF 

representatives advise licensees of the Wilp territory boundaries in the course of 

operational planning.  These two Recommendations reiterated proposals made by 

Mr. Warner in his letter of August 28, 2006.   

[197] The third was to support the JRC as a continuing forum for consultation. This 

endorsement of the JRC simply affirmed the terms of the GFA that established the 

JRC and the Consultation Protocol. 

[198] I find that there was no change in the Crown’s position with respect to 

accommodating Gitanyow’s concern regarding recognition. 

[199] Gitanyow’s second concern was incorporation of the LUP in the FL 

documents.  It initially took the position that the FL replacement decision should be 

postponed until this planning process was complete.  When the MoF rejected that, it 

sought assurance that the FL documents would be “subject to” the LUP. 

[200] Mr. Warner’s decision of March 8, 2007 adopted six JRC Recommendations 

with respect to sustainability/land use planning.  Three of these essentially 

recommended continued support for the implementation of the joint planning 
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process set out in s. 4 of the GFA.  Two dealt with the use of the LUP in preparing 

operational plans.  One of those recommended including a statement in the FL 

replacement offer letter to licensees that would advise them of the LUP for the 

Cranberry/Kispiox TSA and encourage them to work with Gitanyow.  Mr. Warner 

acknowledged that this fell short of Gitanyow’s expectation that the plan should be a 

requirement within the FL document itself, but stated that inclusion of the LUP in the 

licence was not appropriate as it had not been enabled through relevant legislation.  

The sixth JRC Recommendation affirmed the use of the JRC as a vehicle to 

implement the LUP process and to develop strategy for ensuring sustainability of 

forest resources within Gitanyow traditional territory.  

[201] While the LUP/SRMP process had evolved since August 2006, I find that the 

adoption of those six JRC Recommendations added nothing substantial to the 

Crown’s pre-existing commitments in s. 4 of the GFA, and the proposals set out in 

Mr. Warner’s letter of August 28, 2006.   

[202] The third concern was silviculture liabilities.  This concern was set against the 

backdrop of long-term problems with earlier licensees who had defaulted on 

reforestation obligations in Gitanyow traditional territory.  It was the subject of 

comment in Gitxsan No. 1 and Gitxsan No. 2, and remained a problem throughout 

the consultation leading to the replacement of the FLs.   

[203] Mr. Warner attached reports with respect to the silviculture liabilities of each 

replacement licensee to his decision of March 8, 2007, and considered three JRC 

Recommendations with respect to silviculture.  The first required him to provide a 
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written explanation to Gitanyow as to how he had considered silviculture liabilities in 

his decision to replace the FLs.  In response, Mr. Warner acknowledged that “the 

current state of silviculture liabilities on a number of the licences is in question”.  

However, he said that he was satisfied with the efforts of the forest districts that were 

working with the licensees to develop remedial action plans.  He provided no details 

of those plans, but stated that if they were not effective, further compliance and 

enforcement action would be carried out, and could lead to suspension or 

cancellation of the replacement FLs. 

[204] The second JRC Recommendation was to seek silviculture deposits from the 

licensees.  Mr. Warner rejected this, indicating that it could not be done because it 

would require amendments to the current legislation.  He acknowledged that such a 

practice might assist in alleviating the situation, however, and said that he would 

refer it to the ministry executive for consideration. 

[205] Mr. Warner adopted the third JRC Recommendation, which simply endorsed  

continued support for the NWFREP. 

[206] I find that the Crown did not provide any accommodation with respect to 

Gitanyow’s silviculture concerns beyond the initiatives previously established in s. 5 

of the GFA with respect to the NWFREP, and described in Mr. Warner’s proposal of 

August 28, 2006.   

[207] Gitanyow’s fourth concern was revenue sharing.  This was a major and long-

standing point of contention between the parties, and it is necessary to provide some 

background.  Gitanyow relied on the views of the Court in Delgamuukw v. British 
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Columbia, [1997] 3 S.C.R. 1010 at para. 169, 220 N.R. 161, which acknowledged 

that aboriginal title has “an inescapably economic aspect”, and that the honour of the 

Crown will ordinarily require fair compensation when aboriginal title is infringed.  

Gitanyow argued that a revenue sharing scheme was an essential component of 

interim accommodation where limited resources were being extracted from its 

traditional territory, particularly since the Crown’s position in treaty negotiations was 

that treaty terms would be forward looking, and were unlikely to provide 

compensation for past losses. 

[208] While the Crown recognized an economic component in accommodating 

aboriginal interests, it consistently took the position that this was best addressed on 

a broader province-wide level, through initiatives such as the New Relationship or 

the FBSWG.  It was not prepared to consider revenue sharing in the forestry context 

on an individualized licence-by-licence basis.  At the time of these events, it appears 

that the Crown’s policy was to provide interim economic accommodation of 

aboriginal interests in forestry through a population-based approach, generally by 

negotiating interim accommodation agreements with First Nations:  Huu-Ay-Aht 

First Nation; Gitxsan No. 2, at paras. 24-27, 57.   

[209] In Gitxsan No. 2, and subsequently, Gitanyow had taken the position that 

revenue sharing should more properly be based on the volume of timber harvested 

from its traditional territory.  Nevertheless, Gitanyow did agree to the interim 

economic accommodation set out in s. 7.2 of the GFA, which appears to be based 

on a per capita formula, and resulted in annual payments to it of $357,000.  Section 

7.2.6 indicated that this would be recalculated if other mutually acceptable 
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processes were adopted, and s. 7.2.7 led to the establishment of FBSWG in late 

2006 to examine alternative benefit and revenue sharing options.  The definitions of 

Interim Accommodation and Interim Economic Accommodation in s. 2 of the GFA 

made it clear that the payments agreed to in that agreement reflected the present 

budget limitations of the MoF, although they acknowledged that other economic 

accommodations may be jointly developed by the parties. 

[210] In his letter of August 28, 2006, Mr. Warner expressed the view that the 

interim economic accommodation provided by the GFA was sufficient financial 

accommodation for Gitanyow’s interests with respect to forest activity during the 

term of the agreement, including the decision to replace the FLs.  

[211] Gitanyow disagreed, and revenue sharing thus continued to be a topic in the 

consultation over the FL replacements.  Gitanyow put forward its position in its two 

draft accommodation agreements.  The first, presented in October 2006, stipulated 

payment to Gitanyow of 50 percent of stumpage fees and annual rent received from 

forest activities on Gitanyow traditional territory under the replacement FLs.  The 

second, presented by Mr. Williams late in the day with his memorandum of February 

21, 2007, added a claim for $19 million, representing 51 percent of stumpage fees  

collected from timber cut in Gitanyow traditional territory between December 31, 

1995 and January 1, 2005. 

[212] Mr. Warner addressed revenue sharing in his decision of March 8, 2007 by 

adopting the JRC Recommendation that the parties continue to work through the 

FBSWG to identify alternative models for sharing forest benefits.  He acknowledged 
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that this fell far short of Gitanyow’s expectations.  It was his view that the 

accommodation measures set out in Gitanyow’s draft Accommodation Agreements 

raised revenue sharing issues that had been a key component in negotiating the 

GFA.  He reiterated the MoF’s position that any fundamental changes to revenue 

sharing with First Nations needed to be addressed at a province-wide level.   

[213] Consultation thus produced no economic accommodation for Gitanyow 

beyond the payments previously negotiated in the GFA. 

[214] The fifth and final Gitanyow concern was the right to harvest wood for 

domestic purposes.  This arose late in the consultation, following the decision in 

Sappier in December 2006.   

[215] The JRC was quick to recognize the potential impact of that decision on 

Gitanyow’s rights.  There was already a JRC project in progress to identify 

Gitanyow’s cedar needs for cultural purposes, and JRC discussions in December 

and January led to a consensus to expand this to include other species and 

domestic use of wood, in view of the Sappier decision. 

[216] In his decision of March 8, 2007, Mr. Warner considered two JRC 

Recommendations with respect to the domestic use of wood.  The first was to 

support completion of the cedar project and expand it to include the Sappier 

considerations.  Mr. Warner gave this qualified support, indicating that while he 

supported quantifying Gitanyow’s domestic needs for wood, the cedar project should 

be completed and evaluated before it was expanded.  The second JRC 

Recommendation asked for assurance that replacing the FLs would not “trump” 
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Gitanyow’s right to wood for domestic use.  Mr. Warner declined to give a clear 

assurance, but stated that the Court’s decision would be respected, and that 

Gitanyow’s right to domestic wood would be addressed collaboratively through the 

JRC. 

[217] Consultation continued on this topic after the replacement decision, and on 

July 30, 2007, Gitanyow agreed to the terms of the Contribution Agreement, which 

included a pilot project identifying Gitanyow’s need with respect to the domestic use 

of timber as identified in Sappier. 

[218] Thus the Crown did provide accommodation beyond its initial proposal on the 

issue of harvesting domestic wood. 

[219] To summarize, apart from the measures related to the Sappier decision, at 

the end of the extensive consultation between the parties, it remained the Crown’s 

view that the proposal set out in Mr. Warner’s letter of August 28, 2006 represented 

reasonable accommodation of Gitanyow’s interests in the FL replacement decision.  

That proposal was comprised chiefly of the measures previously agreed to in the 

GFA, as well as the WHEREAS clause, and an offer to provide direction to the 

licensees about the Wilp boundaries and the LUP in the course of operational 

planning.      

[220] Did that represent reasonable accommodation attained through meaningful 

consultation?  The Crown correctly points out that the honour of the Crown did not 

require it to agree to the accommodations sought by Gitanyow.  The test is 

reasonableness, not whether more could have been done.  Nevertheless, the Crown 
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must demonstrate that, in balancing the competing interests at work in the decision 

to replace the FLs, it listened to Gitanyow’s concerns with an open mind, and made 

a good faith effort to understand and address them, with a view to minimizing the 

adverse effect of that decision on Gitanyow’s interests and providing reasonable 

interim accommodation. 

[221] In considering that question, I must look at the overall offer of 

accommodation, and weigh it against the potential impact of the infringement on the 

asserted aboriginal interests, having regard to the strength of the aboriginal claims: 

Gitxsan No. 2, at para. 63.  I have earlier expressed my view that Gitanyow’s claims 

are strong, and that the potential impact of the decision to replace the FLs on their 

interests is significant.  While it is necessary to assess the overall position of the 

Crown with that in mind, both parties approached the process in this case on the 

basis that they were dealing with five discrete concerns.  I accordingly intend to 

examine the adequacy of the accommodation provided for each of those, before 

considering the whole.    

[222] With respect to recognition of the Wilp system and boundaries, I find that the 

adoption of three JRC Recommendations by the Crown did not provide reasonable 

accommodation of this concern.  I am satisfied on the material before me that the 

Wilp are an integral and defining feature of Gitanyow’s society.  As such, the Wilp 

system and the related aboriginal rights attract the protection of s. 35 of the 

Constitution Act, and the honour of the Crown required that they be reconciled with 

Crown sovereignty by being reasonably accommodated. 
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[223] The replacement of the FLs clearly had the potential to detrimentally affect 

Gitanyow’s aboriginal rights.  In particular, the harvesting of timber from Gitanyow 

traditional territory without reference to Wilp boundaries could result in the effective 

destruction of individual Wilps in terms of both territorial and social considerations.  

Gitanyow accordingly sought to have recognition of not only its aboriginal rights and 

title in the replacement FLs, but also acknowledgement of the Wilp territories to 

ensure balanced forest planning.   

[224] The Crown did not dispute the significance of the Huwilp in Gitanyow history 

and culture.  This was affirmed in the GFA, which defines “Gitanyow” by reference to 

the eight Wilps, and attaches a map of Gitanyow traditional territory comprised of the 

Wilp areas.  As well, the LUP has mapped the territory of each Wilp, and related 

cultural sites.  Section 1.3 of the GFA recognizes that the historic and contemporary 

use of land and resources by the Huwilp is integral to the maintenance of Gitanyow 

society, governance and economy within the traditional territory.  Mr. Friesen 

reaffirmed this after the FL replacement decision in his letter of July 30, 2007.   

[225] However, the Crown’s position with respect to recognition of Gitanyow 

aboriginal rights and title, and the Huwilp, remained unchanged throughout the 

consultation.  Mr. Warner, in his letter of August 28, 2006, offered the WHEREAS 

clause in the licence document, and a statement about Wilp boundaries, to the 

licensees during the preparation of their FSPs.  He also stated that the MoF was 

unable to acknowledge the Wilp territories in the FL document “for practical 

reasons”.  Despite Gitanyow’s request for further discussion on that point, that 

statement was never explained.   
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[226] Nor did Mr. Warner explain the impracticality of Gitanyow’s position in his 

affidavit filed in this proceeding.  During argument, counsel for the Crown postulated 

several explanations.  First, he said that it may have been that acknowledgement of 

the Huwilp would not fit within the largely statutory terms of the FLs, which are 

dictated by s. 14 of the Forest Act.  Second, he said that the Crown may have been 

concerned about the precedential value of including reference to Wilp boundaries in 

the FL documents, since other First Nations also have house-based systems of 

governance.  Finally, he suggested that adding a term or a map to the licence with 

respect to Wilp boundaries would have no practical value, and it was better left to 

the District Managers to deal with these at the operational level on the theory that 

persuasion rather than imposition would more effectively introduce the Wilps’ 

concerns to the licensees.   

[227] There is nothing in the affidavit material to confirm that these arguments 

accurately represented the views of the Crown at the time.  Even if they did, these 

are matters that should have been raised in the course of consultation, so they could 

be fully understood and addressed in the interests of reaching reasonable interim 

accommodation.   

[228] I conclude that the WHEREAS clause, and advising licensees of the Wilp 

boundaries at the operational level, did not represent reasonable accommodation 

reached through meaningful consultation with respect to Gitanyow’s concern that the 

Wilp system be recognized at a strategic level in replacing the FLs.   
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[229] The next issue is whether there was adequate consultation and 

accommodation with respect to Gitanyow’s concern that the LUP be recognized in 

the replacement FLs.  I acknowledge at the outset that this joint planning process 

has come a long way since it was a focus of contention in Gitxsan No. 2.  The 

Crown has given significant funding to it, and is clearly engaged and committed to 

working with Gitanyow in seeing it through to completion. 

[230] The parties did not explain the framework or legislative underpinning of the 

LUP/SRMP process in any detail.  Nor did my own research reveal the process by 

which the LUP could ultimately obtain statutory force.  I accordingly find it difficult to 

assess the reasonableness of the Crown’s position that the LUP should not be 

recognized in the replacement FLs until it had legislative status. 

[231] As well, it is evident that this joint planning process is evolutionary and long-

term, and it is not clear to me in what form Gitanyow proposes that the LUP could be 

incorporated into the FL document.  The only plan before me is a draft LUP dated 

Summer 2005, which is 133 pages with many interlineations.  It is evident that the 

joint planning process has progressed since 2005.  I find it difficult to understand 

how a developing plan could usefully be incorporated into the replacement FLs.   

[232] On the other hand, 15 years is a long time to rely on voluntary compliance 

with the LUP by the licensees.  From that perspective, it appears to me that, as in 

the case of recognition of the Wilps, there could have been useful discussion about 

whether clearer endorsement of the LUP at the strategic level would assist in 

promoting its use, instead of leaving that to operational measures.   
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[233] Given the uncertainties surrounding this issue, and the Crown’s commitment 

to the ongoing process, I am not prepared to find that this is a concern that was 

insufficiently accommodated. 

[234] Turning to Gitanyow’s concerns with respect to silviculture, these concerns 

were longstanding, and arose primarily from the Crown’s historical tolerance of 

destruction of a limited resource on Gitanyow traditional territory by earlier licensees.  

The proposed replacement decision involved offering FLs to some of those same 

licensees.  Others were inheriting problems caused by their predecessors.  In 

Gitxsan No. 2, Mr. Justice Tysoe found that the Crown had failed to adequately 

address the unfulfilled silviculture obligations of Buffalo Head, the predecessor to 

Timber Baron, on FL A16884, one of the replaced FLs.  He concluded that the 

Crown had not yet fulfilled its duty of consultation and accommodation with respect 

to this.  The Crown ultimately fulfilled that obligation by agreeing to s. 5.7 of the 

GFA, which provided that Gitanyow would receive reports through the JRC on 

Timber Baron’s progress in meeting its backlog of silviculture obligations. 

[235] Despite that history, Mr. Warner’s explanations of the outstanding liabilities in 

both his letter of August 28, 2006, and his decision, were sparse.  He identified 

ongoing problems and uncertain solutions, but provided no details of these.  In his 

letter of August 28, 2006, Mr. Warner took the view that compliance and 

enforcement measures in the legislation provided the necessary safeguards to 

ensure that silviculture obligations were met.  He noted that the MoF had taken 

enforcement action against Timber Baron, and said that this legal process precluded 

him from dealing with the issue through the FL replacement process.  He provided 
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no details of what measures were being taken.  Nor did he explain how they 

precluded consultation about ongoing silviculture obligations with respect to FL 

A16884 during the replacement process.  In March, 2007, his letter and the 

silviculture reports attached to it suggested that the situation had deteriorated since 

August 2006, but provided few details of the proposed solutions.  

[236] The Crown’s position was that silviculture liabilities would be adequately dealt 

with by the NWFREP.  I appreciate that significant funds were committed to that 

programme.  However, it appears that its focus has been on silviculture backlog that 

precedes 1987, and on areas logged previously by Orenda.  I am not satisfied that 

those initiatives, directed to historical defaults, adequately addressed securing 

performance of silviculture obligations under the replacement FLs. 

[237] Given the mutual interest of the parties in ensuring that silviculture obligations 

were honoured in the future and past liabilities remediated, the Crown’s historical 

reluctance to enforce these obligations, and the lessons learned from Gitxsan No. 

2, it is difficult to understand why the Crown was not more forthcoming in discussing 

the outstanding and future liabilities and solutions with Gitanyow.  The legislation 

apparently provides many possible remedies, including ss. 15(2)(c) and (d) of the 

Forest Act, which permitted the Crown to decline to offer a replacement FL until a 

licensee’s obligations were performed, or to offer an FL replacement with special 

conditions related to outstanding obligations, but these options were never 

discussed.  Nor did Mr. Warner explain his view that licensees could not be asked 

for silviculture deposits without legislative changes.  The findings of Tysoe J. in 

Gitxsan No. 2 resulted in s. 5.7 in the GFA, which required the Crown to provide 
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silviculture reports to Gitanyow with respect to Timber Baron.  Section 13 of 

Gitanyow’s revised draft Accommodation Agreement similarly proposed annual 

reporting to Gitanyow about licensees’ performance of their obligations on Gitanyow 

traditional territory, including those related to silviculture.  Yet the prospect of regular 

reporting by the replacement licensees was not discussed. 

[238] I agree with Gitanyow that the Crown’s position with respect to silviculture 

liabilities associated with the replacement FLs essentially amounted to “trust us”.  

The honour of the Crown, and the importance of the sustainability of the resource to 

Gitanyow, clearly required more.  Meaningful consultation should have included 

discussion of a process by which Gitanyow would regularly receive information 

regarding the performance of silviculture obligations on its traditional territory, and 

assurances from the Crown that silviculture obligations under the replaced FLs will 

be strictly enforced.     

[239] Turning to Gitanyow’s interest in revenue sharing, the economic component 

of aboriginal interests is clearly a significant issue, with wide-ranging repercussions 

for all citizens of British Columbia.  In my view, in the course of balancing Gitanyow’s 

interests against other societal interests, the Crown may be justifiably wary of 

dealing with revenue sharing on an individualized basis.  For example, I do not find it 

unreasonable for the Crown to decline to consider Gitanyow’s claim for substantial 

sums as its share of past and future logging revenue until the ramifications of such 

an approach can be considered at a broader level.  I am satisfied that, in the interim, 

the periodic payments made by the Crown to support ongoing initiatives, and the 

development of a consultation framework to consider alternative means of 
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accommodating the economic aspects of aboriginal interests, suggest good faith 

ongoing consultation and accommodation on the part of the Crown to advance this 

process.  It is regrettable that this initiative appears to be moving at such a slow 

pace, but at present it apparently has the blessing of both the Crown and the First 

Nations Forest Council.  

[240] I conclude that the Crown’s obligation to consult and attempt to reach 

economic accommodation with respect to forestry decisions generally is ongoing.  I 

decline to find that its efforts in this area related to the decision to replace the FLs 

were inadequate. 

[241] I have already found that the Crown reasonably consulted and 

accommodated Gitanyow’s interests in the harvest of wood for domestic use. 

Conclusion 

[242] Was the overall offer of accommodation with respect to replacement of the 

FLs reasonable?  I have concluded that it was not.   

[243] Gitanyow had a strong claim to aboriginal rights and title, and the decision to 

replace the FLs presented serious potential adverse effects on Gitanyow’s interests.  

The scope of the Crown’s duty to consult and reach appropriate interim 

accommodation was accordingly broad.  While the Crown had no duty to agree to 

Gitanyow’s proposed measures, the strength of Gitanyow’s position suggested that if 

the Crown did not make reasonable concessions, it is open to infer that it did not 

conduct meaningful consultation: Gitxsan No. 2, para. 50.  
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[244] Apart from the concessions made with respect to Gitanyow’s rights under 

Sappier, there was essentially no change in the Crown’s position between Mr. 

Warner’s proposal of August 28, 2006 and his decision of March 8, 2007.   

[245] In my view, that was due primarily to two things.  First, the Crown failed to 

make a proper preliminary assessment of the scope and extent of its duty to consult 

and accommodate.  There is nothing to indicate that it attempted to make that 

assessment at the outset of the consultation, so that it could inform the process.  

Further, Mr. Warner’s assessment at the end of the process unreasonably minimized 

both the strength of Gitanyow’s claim and the potential adverse impact of the FL 

replacement decision on its interests.  The inevitable conclusion is that this led the 

Crown to underestimate its obligation to understand and address Gitanyow’s 

concerns in the course of the consultation about the FL replacement decision. 

[246] Second, the Crown chose to rely on inappropriate measures as 

accommodation.  In particular, it misapprehended the import of the GFA, 

erroneously viewing it as encompassing accommodation for the decision to replace 

the FLs.  As a result, the Crown conducted the consultation process under the 

mistaken impression that adequate accommodation for the decision to replace the 

FLs was already in place.  The result was the premature foreclosure of meaningful 

discussion of Gitanyow’s concerns related to that decision.   

[247] The clearest example of this lies in the Crown’s failure to recognize that the 

honour of the Crown and s. 35 of the Constitution Act imposed a constitutional duty 

to meaningfully consult and reach accommodation with respect to the recognition of 
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the Wilps and Wilp boundaries in the strategic decision to replace the FLs.  

Dismissing such recognition as impractical, without discussion or explanation, fell 

well below the Crown’s obligation to recognize and acknowledge the distinctive 

features of Gitanyow’s aboriginal society, and reconcile those with Crown 

sovereignty. 

[248] The Crown’s treatment of Gitanyow’s silviculture concerns demonstrates a 

similar failure to understand the scope of what was required by the honour of the 

Crown.  The goal of reconciliation necessarily imports recognition of aboriginal rights 

to limited resources on claimed territory, and the importance of sustaining those 

resources while claims are pending.  If they are destroyed, there is nothing left to 

reconcile.   

[249] While I appreciate that the Crown’s efforts to accommodate other Gitanyow 

concerns were adequate, on the whole, I find that the two fundamental errors I have 

described, and the failure to uphold the honour of the Crown in dealing with 

recognition and silviculture, lead to a conclusion that the Crown failed to fulfill its duty 

to meaningfully consult and adequately accommodate Gitanyow’s aboriginal 

interests in the course of the decision to replace the FLs. 

RELIEF SOUGHT 

[250] Gitanyow seek the following relief: 

1. Declaratory Relief 
 
A.        A Declaration that the Respondent, W.I. (Bill) Warner, Regional Executive 

Director, Northern Interior Forest Region, [“Director”], had a legal duty to 
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meaningfully consult with the Gitanyow Petitioners in good faith and to seek 
to accommodate Gitanyow aboriginal rights and title with the objectives of the 
Crown to replace seven Forest Licences which would authorize third parties 
to log within Gitanyow Territory for a term of fifteen years commencing at the 
time of the replacement [‘Forest Licence Replacements”]; 

 
B.   A Declaration that the Director, when he approved the Forest Licence 

Renewals, acted contrary to the honour of the Crown in right of British 
Columbia [“the Crown”] in its dealings with the Gitanyow; 

 
C. A Declaration that the Director approved the Forest Licence Renewals in 

March, 2007 [“Decision”] without fulfilling his constitutional duty to 
meaningfully consult with the Gitanyow; 

 
D. A Declaration that the Decision potentially adversely affected the aboriginal 

title and aboriginal rights of the Gitanyow with respect to the Gitanyow 
Territory and resources; 

 
E. A Declaration that Gitanyow possess a strong prima facie case for their claim 

that their Wilp system is integral to the Gitanyow way of life. 
 
F. A Declaration that Gitanyow are entitled to have their Wilp System effectively 

recognized through meaningful consultation as part of the reconciliation of 
Gitanyow pre-existing sovereignty with Crown sovereignty. 

 
G. A Declaration that Gitanyow are entitled to have their Wilp System effectively 

and meaningfully accommodated in the interim prior to the reconciliation of 
Gitanyow pre-existing sovereignty with Crown sovereignty. 

 
H. A Declaration that the Director has failed to effectively recognize the 

Gitanyow Wilp System prior to making the Decision and has thereby failed to 
meaningfully consult with the Gitanyow.  

 
I. A Declaration that the Director has failed to effectively and meaningfully 

accommodate the Gitanyow Wilp System prior to making the Decision. 
 
J. A Declaration that Gitanyow’s strong prima facie case for aboriginal rights and 

good prima facie case for aboriginal title entitles it to have those rights and 
title effectively and meaningfully recognized and affirmed in the interim prior 
to the reconciliation of Gitanyow pre-existing sovereignty with the Crown’s 
sovereignty. 

 
K. A Declaration that Gitanyow are entitled to have the Wilp System 

meaningfully recognized and given meaningful effect in the Approval 
Decision. 

 

20
08

 B
C

S
C

 1
13

9 
(C

an
LI

I)



Wii'litswx v. British Columbia (Minister of Forests) Page 98 
 

 

L. A Declaration that effective and meaningful recognition and affirmation of 
Gitanyow’s rights and title in the consultation process includes the recognition 
of the right of the Gitanyow: 

 
a. to renew and carry on their  relationship to the land through the Wilp 

System; 
 
b. to participate through Joint Planning with the Minister and the Crown in 

deciding  how the lands and resources within their Territory will be 
used; and 

 
c. to share in the wealth generated from the resources on Gitanyow 

Territory. 
 
M. A Declaration that Gitanyow are entitled to a fair share in the revenue 

generated by the exploitation of forest resources on Gitanyow Territory in the 
interim. 

 
N. A Declaration that Gitanyow are entitled to share in the decision making in 

regard to the management and exploitation of forest resources within their 
territory, including at the strategic planning level as an interim step in the right 
of the Gitanyow to determine to which uses their Territory should be put. 

 
O. A Declaration that Gitanyow are entitled to have the results of their shared 

strategic planning given meaningful effect, including meaningful effect in the 
Forest Licence Replacements. 

 
2. Certiorari Mandamus and Prohibition 
 
P. Relief in the nature of certiorari to quash the Decision to the extent that the 

Decision is with respect to forest resources within the Gitanyow Territory. 
 
Q. Relief in the nature of mandamus to direct the Director to meaningfully consult 

and seek accommodations with the Gitanyow; 
 
R. Relief in the nature of mandamus directing the Director to take into account 

through meaningful consultation the following factors: 
 

i. the good prima facie case of the Gitanyow to aboriginal title in the 
Gitanyow Territory, including the areas covered by the Forest Licence 
Forest Licence Replacements; 

ii. the strong prima facie case of the Gitanyow to aboriginal rights to the 
resources, including forest resources within Gitanyow Territory, 
including the areas covered by the Forest Licence Replacements; and 
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iii. the Gitanyow system of the exercise of their aboriginal rights and 
aboriginal title through the management of the lands and resources by 
the Wilp System. 

 
S. Relief in the nature of prohibition prohibiting the Director from further 

implementing the Approval Decision with respect to any forest resources 
within Gitanyow Territory until he has fulfilled his constitutional obligation to 
effectively and meaningfully consult and accommodate Gitanyow aboriginal 
rights and title. 

[251] I am not prepared to grant the relief sought without further submissions from 

the parties for the following reasons. 

[252] First, it is not clear to me that the orders sought for certiorari and prohibition 

could be granted without infringing an agreement reached between Gitanyow and 

the licensees, and affecting the rights of third parties who played no part in this 

proceeding.  The licensees were served with the petition, but did not participate in 

the hearing as the petitioners agreed they would not seek an order to quash the 

replacement FLs themselves, or to amend their terms, or to direct the licensees to 

participate in any future consultation.   

[253] Gitanyow initially argued that if I quashed the decision to replace the FLs, the 

licences will nevertheless remain in place as they represent a contract between the 

Crown and the licensees that would not be affected by my order.   

[254] In its reply argument, however, Gitanyow described a somewhat different 

scenario flowing from an order for certiorari: 

The parties would all be back in the position they were in as though no 
decision had been made.  The Director would be required to address 
the consultation properly and seek proper accommodation prior to 
making those decisions.  The licensees would be able to operate on 
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their existing licences which they had in place prior to these forest 
licence replacements.  In short, if the licence replacement decision had 
not taken place, there would not be forest licence replacements and 
the former licences would remain in force. 

[255] In my view, this flies in the face of the agreement that Gitanyow would not 

seek an order amending the terms of the licences.   

[256] The Crown points out additional uncertainties arising from Gitanyow’s 

position.  Section 15(6) of the Forest Act states that once the offer to replace a 

forest licence is accepted, the forest licence formerly in force “expires” on the 

commencement of the replacement licence.  It is therefore unclear that the licensees 

could revert to operating under their former licences.  Further, four of the six licences 

that preceded the replacement FLs passed their ninth anniversary in the fall of 2007.  

Those licensees would therefore lose the opportunity to obtain a replacement FL by 

virtue of the timelines in s. 15 if, as Gitanyow claims, an order for certiorari would 

place the parties in their pre-decision positions.   

[257] While the impact of the relief sought by Gitanyow on the licensees was raised 

at the hearing, neither party addressed it to my satisfaction.  If Gitanyow intends to 

pursue its claim for certiorari and prohibition, I wish to have further submissions that 

clarify the impact of such orders on the replacement FLs in view of the agreement 

made by Gitanyow with the licensees.   

[258] With respect to Gitanyow’s claim for mandamus, I wish to have submissions 

on what such relief would add to the Crown’s constitutional duty to consult and 

accommodate.   

20
08

 B
C

S
C

 1
13

9 
(C

an
LI

I)



Wii'litswx v. British Columbia (Minister of Forests) Page 101 
 

 

[259] Finally, Gitanyow seeks extensive declaratory relief.  I would find it helpful to 

have submissions that are directed to that relief in the context of the findings that I 

have made.   

[260] I wish to make it clear that my request for further submissions on the relief 

sought is not an invitation to raise new issues.  Counsel may schedule an 

appropriate time with the Registry for those submissions.    

 

“K. Neilson J.” 
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I. Introduction 

[1] The Yellowknives Dene First Nation are Aboriginal peoples within the meaning of 

section 35 of the Constitution Act, 1982. They claim treaty rights as well as rights under 
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section 35 of the Constitution Act, 1982 in the Drybones Bay area. Drybones Bay itself is located 

on the north shore of Great Slave Lake, about 50 km south-east of Yellowknife in the Northwest 

Territories. 

[2] Without doubt, the Drybones Bay area is of critical significance to the Yellowknives 

Dene. The Yellowknives Dene and other Aboriginal groups have occupied the area for hundreds, 

perhaps thousands, of years. To the Yellowknives Dene, the area is without parallel in terms of 

its importance to their culture. It is unique and irreplaceable; the First Nation’s historic and 

continued presence on the land is fundamental to its identity and well-being. 

[3] The respondent, Alex Debogorski (Proponent), holds a mineral claim in the Drybones 

Bay area. He submitted a land use permit application to the Mackenzie Valley Land and Water 

Board (Land and Water Board) to conduct a diamond exploration project that includes up to 

10 drill-holes over a five year period in the Drybones Bay area (Proposed Development). 

[4] The Land and Water Board is established pursuant to subsection 99(1) of the MacKenzie 

Valley Resource Management Act, S.C. 1998, c. 25 (Act). The objectives of the Land and Water 

Board are to provide for the conservation, development and utilization of land and water 

resources in a manner that will provide Canadians in general, and residents of the Mackenzie 

Valley in particular, with the optimum benefit (subsection 101.1(1)). 

[5] The Mackenzie Valley Environmental Impact Review Board (Review Board) is 

established pursuant to subsection 112(1) of the Act. The Review Board is mandated to conduct 
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an environmental assessment of any proposal for a development that is referred to it 

(subsection 126(1)). The Land and Water Board referred the Proposed Development to the 

Review Board for an environmental assessment. 

[6] Briefly stated, in a “Report of Environmental Assessment & Reasons for Decision” 

issued on January 6, 2012 (EA1112-001) (Decision), the Review Board concluded that the 

Proposed Development was not likely to have any significant adverse impact on the environment 

or to be a cause of significant public concern. Therefore, an environmental impact review of the 

Proposed Development was not required. In consequence, the Review Board was of the view that 

the Proposed Development should proceed to the regulatory phase for permitting and licensing. 

The Decision was then required to be forwarded to the responsible minister. 

[7] The Yellowknives Dene brought an application in the Federal Court for judicial review of 

the Decision. For reasons cited as 2013 FC 1118, a judge of the Federal Court dismissed the 

application for judicial review and awarded costs in favour of the Minister of Aboriginal Affairs 

and Northern Development in the amount of $18,920. This is an appeal from the judgment of the 

Federal Court. For completeness, I note that the Proponent, while a named respondent here and 

below, did not enter an appearance in either proceeding. 

II. The Issues 

[8] The issues raised on this appeal are: 

1. Was the decision that the Proposed Development was unlikely to have any significant 

adverse impact on the environment reasonable? 
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2. Was the decision that the Proposed Development was not a cause of significant public 

concern reasonable? 

3. Did the Crown meet its duty to consult and, if required, accommodate the Yellowknives 

Dene? 

III. Consideration of the Issues 

1. Was the decision that the Proposed Development was unlikely to have any significant 

adverse impact on the environment reasonable? 

A. Standard of Review 

[9] This is an appeal of an application for judicial review. This Court is therefore required to 

consider whether the Federal Court identified the appropriate standard of review and applied it 

correctly (Agraira v. Canada (Public Safety and Emergency Preparedness), 2013 SCC 36, 

[2013] 2 S.C.R. 559, at paragraphs 45-46). 

[10] The parties agree that the Review Board’s assessment of environmental impact is to be 

reviewed on the standard of reasonableness. I too agree. The Review Board is a specialized 

tribunal. Primarily at issue are its findings of fact, or its findings of mixed fact and law, where 

legal issues cannot be separated easily from the factual issues. Such issues generally attract 

reasonableness review (Dunsmuir v. New Brunswick , 2008 SCC 9, [2008] 1 S.C.R. 190, at 

paragraphs 51-55). 
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B. Application of the standard of review 

[11] In order to appreciate the First Nation’s assertion that it was unreasonable for the Review 

Board to find that the Proposed Development would not likely have any significant adverse 

impact on the environment, it is necessary to have an understanding of the history of 

development in the Drybones Bay area. 

[12] On November 30, 2007, in an environmental assessment of an unrelated proposed 

development (CGV Development) in the Drybones Bay area, the Review Board found that the 

proposed development there at issue, in combination with the cumulative effects of other present 

and reasonably foreseeable activities, was likely to cause significant adverse cultural impacts of a 

cumulative nature (EA0506-005) (CGV Decision). 

[13] More specifically, the Review Board expressed the view that: 

Based on the evidence on the record, the testimony of parties and the above 

considerations, the Review Board is of the view that cultural impacts are being 
caused by incrementally increasing development in this important area, including 
the proposed development. The Review Board is of the opinion that these 

cumulative cultural impacts are at a critical threshold. Unless certain management 
actions are taken, this threshold will be surpassed. 

If this threshold were surpassed, it would result in a significantly diminished 
cultural value of this particular area to Aboriginal peoples. This would be an 
unacceptable cultural cumulative impact on Aboriginal land users. The Review 

Board views the cumulative cultural impacts described by the parties, and 
particularly the [Yellowknives Dene First Nation] as likely, significant, and 

adverse. Most of these are caused by disturbance from human activities from 
development and recreational access. These are most acute in the Shoreline Zone. 
[Emphasis added.] 
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[14] The relevance of the finding of a likelihood of significant adverse “cultural impacts” was 

that section 111 of the Act defines “impact on the environment” to include “any effect on the 

social and cultural environment or on heritage resources”. 

[15] The relevance of the reference to the “Shoreline Zone” is that the Proposed Development 

is to occur in this part of the Drybones Bay area. The further relevance of this is that the 

Shoreline Zone is an area with the highest levels of traditional use and highest density of heritage 

sites. 

[16] Because of its conclusion that the CGV Development was likely to cause significant 

adverse cultural impacts of cumulative nature, the Review Board prescribed six measures to 

reduce or avoid the adverse impacts. 

[17] One measure was of particular importance. It required the federal and territorial 

governments to work with the Yellowknives Dene and other Aboriginal land users to produce a 

local “Plan of Action” for the shoreline zone within a specified time frame. At a minimum, the 

Plan of Action was, among other things, to be drafted and implemented with substantial input 

from Aboriginal parties, address future development in the shoreline zone (including provisions 

to protect sensitive environmental, cultured and spiritual sites) and provide clear 

recommendations for managing development and recreational activity in the shoreline zone. 

Once the responsible minister accepted the Review Board’s decision, he was to provide a policy 

direction to the Land and Water Board requiring it to consider the Plan of Action before reaching 
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any determinations regarding preliminary screening of all new applications for developments in 

the shoreline zone. 

[18] The Review Board recommended that the CGV Development could proceed only if the 

six measures were implemented. 

[19] The measures prescribed by the Review Board were never implemented. Instead, on 

April 13, 2010, pursuant to section 130 of the Act, the Minister of Indian Affairs and Northern 

Development requested that the Review Board further consider some of the measures proposed 

by it. Specifically, the Minister took the position that “the proposed ‘Plan of Action’ and long-

term monitoring program are considered excessive for a proposed small-scale exploration 

project”. 

[20] The Review Board did further consider its proposed measures, issuing its reconsideration 

decision on November 15, 2011 (CGV Reconsideration Decision). In response to the Minister’s 

concern it noted that the measures complained of were intended to mitigate cumulative cultural 

impacts, and not the impacts of the proposed project in isolation. In result, I think that counsel 

for the Yellowknives Dene accurately characterized the result of the request for further 

consideration to be that the Review Board essentially “stuck to its guns”. 

[21] The public hearing that led to the CGV Reconsideration Decision was held on 

September 12 and 13, 2011, in N’Dilo, one of two Yellowknives Dene communities. The 

Yellowknives Dene attended that public hearing to give evidence. That evidence was then 
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incorporated into the record of the Review Board that led to the Decision at issue in this appeal. 

The Decision was issued by the Review Board on January 6, 2012; it refers to both the CGV 

Decision and CGV Reconsideration Decision. 

[22] With this historic context in mind, I move to consider the submission of the First Nation 

that it was unreasonable for the Review Board to find that the Proposed Development is not 

likely to have any significant adverse impact on the environment. 

[23] The First Nation argues that the Review Board relied upon the measures it recommended 

in the CGV Decision as reconsidered to “fix the context — to resolve the cumulative impacts 

crisis in the Drybones Bay area. Having thus ‘addressed’ the systemic problem, the [Proposed 

Development] itself was deemed small enough to pass”. 

[24] This is characterized by the First Nation to be a serious legal error because the measures 

relied upon have not been accepted by the relevant minister and so have not been implemented. 

By relying on the effectiveness of those measures, the Review Board’s conclusions about the 

Proposed Development were reached in a false context. Put another way in oral argument, 

having accepted that “impacts from various human activities have reached a critical threshold in 

the Drybones Bay area” (Decision at page 29), the Review Board ought to have recognized that 

even a small project would add to the cumulative impact. Its failure to do so renders the Decision 

illogical and unreasonable. 

[25] In my view, the First Nation’s submission must be rejected for the following reasons. 
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[26] First, I do not accept that the Review Board relied upon measures set out in its CGV 

Decision and CGV Reconsideration Decision to “resolve” the cumulative impacts crisis in the 

Drybones Bay Area. Paragraph 117(2)(a) of the Act requires every environmental assessment to 

include consideration of, among other things, “any cumulative impact that is likely to result from 

the development in combination with other developments”. The Yellowknives Dene raised the 

cumulative impacts previously identified by the Review Board in the CGV Decision. It was in 

this context that the Review Board referred to measures it had previously recommended. 

However, the Review Board explicitly stated, at page 31 of the Decision, that those measures 

were not in place. Thus, it referred to the measures “[i]f approved and implemented”. It had 

previously expressed the view that there was “little evidence that any real steps or substantive 

progress [had] been made by the appropriate government agencies to address the issues raised by 

the Yellowknives Dene First Nation.” This was “despite the numerous recommendations and 

suggestions” made by the Review Board in the environmental assessments conducted since 2003 

relating to the Drybones Bay area. 

[27] Moreover, as explained above, the Review Board had recently released its CGV 

Reconsideration Decision. It thus well knew it had been asked to further consider its earlier 

recommended measures and they had not, therefore, been implemented. It is unreasonable in this 

context to suggest that the Review Board relied on those measures as having effected some 

result. 

[28] Second, the Review Board gave detailed reasons for its conclusion that the Proposed 

Development was not likely to have any significant adverse impact on the environment. 
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[29] Section 3 of the Decision dealt with the potential environmental impact of the Proposed 

Development. The Review Board began by noting that paragraph 115(1)(b) of the Act required it 

to have regard to the protection of the social, cultural and economic well-being of residents and 

communities of the Mackenzie Valley. Concerns about social and cultural issues could be 

divided into two categories: heritage and archaeological resources, and the cumulative impacts 

on traditional practices, land use and culture. 

[30] The Review Board first considered the Proposed Development’s likely impacts on 

heritage and cultural resources. After canvassing the evidence, it made the following findings of 

fact: 

 Because heritage resources were known with a high degree of accuracy within the claim 

block, the regulated 30 meter buffer zone would protect the known archeological sites 

from the first two drill sites and the proposed camp location. Therefore, significant 

adverse effects to archaeological and heritage sites were unlikely in the context of the 

first two drill sites (Decision at pages 23- 24). 

 There was considerable uncertainty associated with identifying drill locations in an 

exploration project because the results of initial drilling lead to decisions about the 

locations of the next drill sites (Decision at page 24). 

 The Proponent’s claim block is predominantly located over water (90%). If subsequent 

drill sites were located offshore on ice during winter, it was unlikely those sites would 

impact upon archaeological resources (Decision at page 24). 

 Only a small portion of the Proponent’s claim block included the shoreline. This area was 

already significantly disturbed by an earlier camp, roads, access routes and other 
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exploration activities. It was therefore unlikely that unidentified archaeological resources 

existed within most of the claim block. If they did, the standard terms and conditions 

included in a land-use permit would prevent any significant adverse impacts to them 

(Decision at page 25). 

 It followed from the small-scale of the Proposed Development that the eight unidentified 

drill holes would not have any significant adverse impact on the environment (Decision 

at page 25). 

[31] The Review Board then turned to consider impacts on traditional land use and culture. 

The Review Board began by recognizing that paragraph 117(2)(a) of the Act requires every 

environmental assessment to include consideration of “any cumulative impact that is likely to 

result from the development in combination with other developments”. After reviewing the 

evidence, the Review Board made the following findings of fact: 

 The Drybones Bay area was of high importance to the Yellowknives Dene and other 

Aboriginal groups who use the area (Decision at page 30). 

 The Proposed Development was a small exploration project on a claim block which was 

90% over water. While the Yellowknives Dene and other Aboriginal land users have 

traditional travel routes over this portion of Great Slave Lake, any disturbance to the 

routes would be of short duration and not create significant impacts (Decision at 

page 31). 

 The small claim block that includes the shoreline had already been substantially affected 

by prior use of a camp, roads, access routes and other exploration activities. The 
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Proposed Development would not add to this disturbance in a significant way (Decision 

at page 31). 

 Any drilling in the Burnt Island areas would impact the Yellowknives Dene’s ability to 

access and use the islands only for a short period of time (Decision at page 31). 

 If the project led to additional development, there would be a substantial opportunity to 

review any proposed larger project (Decision at page 31). 

 Considering all of the above, the Proposed Development would not likely contribute 

significantly to the previously identified cumulative adverse effects on land use and 

culture. (Decision at page 32). 

[32] The First Nation has not seriously challenged the Review Board’s findings of fact and has 

not shown that they were not reasonably open to the Review Board on the evidentiary record 

before it. These findings provide an intelligible, transparent and justifiable basis for the Review 

Board’s conclusion about adverse impacts on the environment. That decision was within the 

range of possible, acceptable outcomes defensible in respect of the fact and law. It was, 

therefore, reasonable. 

[33] Before leaving this issue, I wish to address briefly the First Nation’s submissions that the 

Federal Court erred by concluding that the measures previously recommended by the Review 

Board would not affect the Proposed Development (Federal Court reasons at paragraph 45) and 

by relying upon the Interim Land Withdrawal to conclude that a significant portion of the 

Drybones Bay area and the shoreline zone were withdrawn from new development (Federal 
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Court reasons at paragraphs 47 and 48). In my view, these submissions do not assist the First 

Nation for the following reasons. 

[34] First, and most importantly, in concluding whether the Federal Court applied the 

reasonableness standard correctly, this Court in effect stands in the shoes of the Federal Court. In 

conducting this essentially de novo review, I have proceeded on the basis that the 2007 measures 

proposed by the Review Board in the CGV Decision, if implemented, would apply to the 

Proposed Development and that the Interim Land Withdrawal has no relevance to the Proposed 

Development. 

[35] Second, when the Federal Court decision is read fairly, I do not believe the impugned 

comments were material to the Court’s decision. 

2. Was the decision that the Proposed Development was not a cause of significant public 

concern reasonable? 

A. Standard of Review 

[36] The nature of this decision was similar to the nature of the decision about adverse 

impacts on the environment. It was fact based and any legal issue cannot be easily separated 

from the factual issues. This aspect of the Decision is to be reviewed on the reasonableness 

standard. 
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B. Application of the standard of review 

[37] The First Nation argues, correctly, that public concern is a separate ground to be 

considered on its own merits; a proposed project cannot be approved under paragraph 128(1)(a) 

of the Act unless it is not likely to have any significant adverse impact on the environment and is 

not likely to be a cause of significant public concern. 

[38] The First Nation then argues that the Review Board made the same error when 

considering whether the Proposed Development would be a cause of significant public concern: 

it relied upon the measures it had proposed in the CGV Decision to address the public’s 

concerns. 

[39] In my view, the Review Board did not rely upon the measures it had previously 

recommended in order to conclude that there was no basis for significant public concern. I reach 

this conclusion on the following basis. 

[40] The Review Board did begin its analysis of this issue by noting that it had “previously 

recommended measures and made suggestions for planning, monitoring and management of 

cumulative effects in the shoreline zone, including the area where the project is proposed” 

(Decision at page 36 (footnote omitted)). It went on to note that very little progress had been 

made on resolving the underlying land-use management issues in the shoreline zone in the area 

affected by the Proposed Development (Decision at page 37). 
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[41] This said, the Review Board found the evidence tendered by the Yellowknives Dene in 

previous assessments, which was taken into the evidence in the assessment of the Proposed 

Development, to be regional in nature and more focused on the need for regional level land-use 

management. Because this previously expressed concern about ongoing competing land uses 

within the Drybones Bay area was regional in nature, and the Proposed Development would not 

significantly contribute to that underlying concern, the public concern was less relevant to the 

environmental assessment of the Proposed Development. 

[42] On this basis, the Review Board’s reasons cannot be said to have relied on mitigation 

measures it had previously recommended. 

[43] The Review Board went on to note that it had already concluded in this environmental 

assessment that the Proposed Development would not contribute significantly to the cumulative 

impacts because it was of small-scale and short duration, and because it was located in a 

previously disturbed area (Decision at page 37). It followed that the public concern about 

cumulative effects did not apply to the Proposed Development (Decision at page 37). 

[44] On the basis of this analysis, the Review Board found the effects of the Proposed 

Development would not be material, and so did not provide a basis for significant public 

concern. 

[45] In my view, the First Nation has not demonstrated the findings of the Review Board were 

not reasonably open to it on the evidentiary record before it. The findings provide an intelligible, 
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transparent and justified basis for the Review Board’s conclusion about public concern. This 

decision was in the range of possible, acceptable outcomes defensible in respect to the facts and 

the law. It follows that the decision was reasonable. 

3. Did the Crown meet its duty to consult and, if required, accommodate the Yellowknives 

Dene? 

A. Standard of Review 

[46] The parties are in agreement as to the standards of review to be applied to this issue. The 

existence and the extent or content of the duty to consult are legal questions, reviewable on the 

standard of correctness. The adequacy of the consultation is reviewable on the reasonableness 

standard. 

[47] I agree that this articulation of the standards is consistent with the jurisprudence of the 

Supreme Court of Canada: Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 

73, [2004] 3 S.C.R. 511 at paragraphs 61-62; Beckman v. Little Salmon/Carmacks First Nation, 

2010 SCC 53, [2010] 3 S.C.R. 103, at paragraph 48. 

B. Application of the standard of review 

[48] The duty to consult is grounded in the honour of the Crown. The duty arises when the 

Crown has actual or constructive knowledge of the potential existence of Aboriginal rights or 
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title and contemplates conduct that might adversely affect those rights or title (Haida Nation at 

paragraph 35). 

[49] In the present case, the Minister acknowledges that the duty to consult arose in respect of 

the environmental assessment process. This is so because environmental assessment reports 

prepared by the Review Board are sent to the responsible minister who may, among other things, 

adopt the recommendations, reject them or request further consideration by the Review Board 

(section 130 of the Act). The minister relies upon the Review Board and accompanying 

regulatory processes to discharge the Crown’s duty to consult (see e-mail from Aboriginal 

Affairs and Northern Development Canada to a representative of the Yellowknives Dene sent 

August 10, 2011, Appeal Book volume 2, Tab 14).  

[50] The extent or content of the duty of consultation is fact specific. The depth or richness of 

the required consultation increases with the strength of the prima facie Aboriginal claim and the 

seriousness of the potentially adverse effect upon the claimed right or title (Haida Nation, at 

paragraph 39; Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 

2 S.C.R. 650, at paragraph 36). 

[51] In the present case, the Federal Court found the duty to consult to be in the mid-range of 

the consultation spectrum. The Federal Court reached this conclusion on the basis that the 

Yellowknives Dene have a strong claim to the exercise of rights in the Drybones Bay area, but 

the Review Board had found the potential for adverse impact from the Proposed Development to 

be low (Federal Court reasons at paragraphs 58-59). 
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[52] During oral argument, counsel for the First Nation agreed that in the present case little 

significance flows from whether the duty is characterized to be at the mid or high end of the 

Haida Nation range because, in the circumstances of this case, the content of the duty would not 

vary. The First Nation says that the Review Board process was, in any event, not capable of 

providing the required remedy: land-use planning. Therefore, the duty to consult was not met. As 

well, there was no accommodation afforded to the Yellowknives Dene. 

[53] I agree that little turns on the terminology used to describe the nature of consultation that 

was required. What is important is the determination of whether the level of consultation 

afforded was proportionate to the preliminary assessment of the strength of the claimed rights 

and the seriousness of the potential for adverse effects of the Proposed Development on those 

rights (Haida Nation at paragraph 35). 

[54] For the reasons that follow, I am of the view that the duty to consult was discharged 

through the Review Board process. I will begin my analysis by reviewing the applicable legal 

principles, and then, will turn to the application of those principles to the facts of this case. 

[55] It is now settled law that Parliament may choose to delegate procedural aspects of the 

duty to consult to a tribunal. Tribunals considering resource issues that impinge on Aboriginal 

interests may be given: the duty to consult; the duty to determine whether adequate consultation 

has taken place; both duties; or, no duty at all. In order to determine the mandate of a tribunal, it 

is relevant to consider whether the tribunal is empowered to consider questions of law and what 

remedial powers the tribunal possesses (Rio Tinto at paragraphs 55-65). 
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[56] The consultation process does not dictate a particular substantive outcome. Thus, the 

consultation process does not give Aboriginal groups a veto over what can be done with land 

pending final proof of their claim. Nor does consultation equate to a duty to agree; what is 

required is a commitment to a meaningful process of consultation. Put another way, perfect 

satisfaction is not required. The question to be answered is whether the regulatory scheme, when 

viewed as a whole, accommodates the Aboriginal right in question (Haida Nation at 

paragraphs 42, 48, and 62). 

[57] Good faith consultation may reveal a duty to accommodate. Where there is a strong 

prima facie case establishing the claim and the consequence of proposed conduct may adversely 

affect the claim in a significant way, the honour of the Crown may require steps to avoid 

irreparable harm or to minimize the effects of infringement (Haida Nation at paragraph 47). 

[58] I now turn to the application of these principles, beginning with consideration of the role 

of the Review Board. 

[59] As Justice Blanchard observed in Ka’a’Gee Tu First Nation v. Canada (Attorney 

General), 2007 FC 763, 315 F.T.R. 178, at paragraph 118, the Act provides for a comprehensive 

consultation process, which in turn allows for significant consultation between a developer and 

affected Aboriginal groups. Illustrative of this are the following provisions of the Act: 

 Part V of the Act establishes the Review Board. The purpose of Part 5 includes ensuring 

that the concerns of Aboriginal people are taken into account in the environmental 

assessment process (subsection 114(c)). 
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 The process is required to have regard to the protection of the social, cultural and 

economic well-being of residents and communities in the Mackenzie Valley and the 

importance of conservation to the well-being and way of life of the Aboriginal peoples to 

whom section 35 of the Constitution Act, 1982 applies, and who use an area of the 

Mackenzie Valley (paragraphs 115(1)(b) and (c)). 

 Every environmental assessment of a proposal for development must include 

consideration of the impact of the development on the environment 

(paragraph 117(2)(a)). Impact on the environment is defined to include any effect on the 

social and cultural environment and or heritage resources (subsection 111(1)). 

 In conducting a review, the Review Board may carry out consultations with any persons 

who use an area where the development might have an impact on the environment 

(paragraph 123.1(b)). 

 The Review Board is required to issue public, written reasons (section 121). 

 The Review Board is given broad powers. After completing an environmental assessment 

it may, for example, recommend approval of a proposal for development subject to the 

imposition of measures it considers necessary to prevent significant adverse impacts, or it 

may recommend that the proposal be rejected (section 128). 

[60] In my view, this regime reflects Parliament’s intent that the Review Board engage in the 

required consultation process as part of and prior to completing an environmental assessment. I 

agree with Justice Blanchard that the process allows formal participation in the decision-making 
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process. I also agree that the product of the consultative process is reflected in the Review 

Board’s Environmental Assessment Reports (Ka’a’Gee Tu First Nation at paragraph 118). 

[61] While not in any way dispositive, it is useful to note that this interpretation of the Act 

appears to be consistent with the Review Board’s understanding of its mandate. Part 5 of the 

Decision is entitled “Treaty and Aboriginal rights issues”. In this portion of its reasons the 

Review Board recites the evidence adduced by the Yellowknives Dene relevant to potential 

impacts to treaty and asserted Aboriginal rights. 

[62] The Review Board observed under the heading “Consultation and accommodation” that 

federal officials confirmed that no consultation had taken place with the Yellowknives Dene 

outside the environmental assessment process. 

[63] The Review Board then concluded at page 45 of the Decision that: 

 The environmental assessment process had provided an opportunity for Aboriginal 

groups to identify the specific adverse environmental impacts in the areas where they 
assert Aboriginal or treaty rights. 

 Any adverse impacts could affect traditional land-use. 

 This said, significant adverse impacts to the environment were unlikely. 

[64] It is necessary to next consider whether the consultation provided by the Review Board 

process was adequate. 

[65] The Federal Court found that the claim of the Yellowknives Dene to the exercise of rights 

in the Drybones Bay area was strong. However, the Federal Court went on to note that the 
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Review Board had concluded that the Proposed Development was unlikely to have a significant 

adverse impact on the environment, and it was unlikely to significantly contribute to the 

previously identified cumulative adverse impacts on land-use and culture. I have found those 

findings of the Review Board to be reasonable. 

[66] In order to assess the depth of consultation required as a result of these factors it is 

helpful to consider the process afforded to the First Nation. The environmental assessment 

process afforded the Yellowknives Dene the opportunity to adduce evidence and make 

submissions to the Review Board — an impartial and expert decision-maker. The Review Board 

provided comprehensive written reasons which demonstrated that the concerns of the 

Yellowknives Dene were considered and how those concerns factored into the decision of the 

Review Board. In Haida Nation at paragraph 44, these factors were suggested to be non-

exhaustive exemplars of deep consultation. In my view, this level of consultation was 

proportionate to the nature and extent that the Proposed Development was likely to infringe 

Aboriginal or treaty rights claim by the Yellowknives Dene. The consultation was, therefore, 

adequate. 

[67] As noted above, the First Nation submits that the duty of consultation was not met 

because the Review Board could not mandate any land-use planning over the Drybones Bay 

area. This submission must fail for the following reason. 

[68] As set out above, the duty of consultation does not equate to a duty to agree, provide a 

veto on land-use, or lead to a single outcome. In the view of the Review Board, the Proposed 
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Development was unlikely to negatively affect the environment. Therefore, it was not necessary 

for it to recommend measures similar to the land-use measures recommended in the CGV 

Decision. This finding of fact is fatal to the submission of the First Nation that land-use planning 

was the only outcome that could result from meaningful consultation. 

[69] The First Nation argues in the alternative that the absence of any accommodation was 

inappropriate and rendered the consultation process flawed. This is said to be particularly so 

when Canada could have relieved the Proponent from the requirement to pursue his claim at this 

time, or the Review Board could have recommended measures similar to those recommended in 

the CGV Decision. Instead, the Decision provides no mitigation measures. 

[70] Again, in my view, this submission does not have proper regard to the findings of fact of 

the Review Board about the Proposed Development’s likely impact on the environment, 

including its impact on the previously identified cumulative effects. On the basis of those 

findings there was, at law, no need for accommodation measures to avoid irreparable harm or to 

minimize the effects of the Proposed Development. The duty of consultation does not always 

require substantive, as opposed to procedural, consultation (Beckman at paragraph 81).  

IV. Conclusion 

[71] For the above reasons, I would dismiss the appeal without costs. However, before 

concluding these reasons it is important to deal with counsel’s closing submission in which the 

position of the Federal Crown was characterized to be “asking for escalation of the conflict” and 
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to “push the area past the brink”. Counsel further submitted that this is a “conflict” the Review 

Board “has tried to de-escalate” in the CGV Decision and Reconsideration Decision. 

[72] In my respectful view, this submission is unhelpful. The Review Board found the 

Proposed Development to be distinguishable from that proposed by CGV: the Review Board 

decided the Proposed Development should proceed to the regulatory phase for permitting and 

licensing, without the imposition of any mitigation measures. Upholding this decision cannot 

fairly be characterized as an escalation or an inconsistency with the Review Board’s earlier 

decisions involving the Drybones Bay area. 

“Eleanor R. Dawson” 

J.A. 

“I agree. 
J.D. Denis Pelletier J.A.” 

“I agree. 
Johanne Trudel J.A.” 
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Treaty No. 8

ARTICLES OF A TREATY made and concluded at the several dates mentioned therein, in
the year of Our Lord one thousand eight hundred and ninetynine, between Her most
Gracious Majesty the Queen of Great Britain and Ireland, by Her Commissioners the
Honourable David Laird, of Winnipeg, Manitoba, Indian Commissioner for the said
Province and the Northwest Territories; James Andrew Joseph McKenna, of Ottawa,
Ontario, Esquire, and the Honourable James Hamilton Ross, of Regina, in the Northwest
Territories, of the one part; and the Cree, Beaver, Chipewyan and other Indians,
inhabitants of the territory within the limits hereinafter defined and described, by their
Chiefs and Headmen, hereunto subscribed, of the other part:

WHEREAS, the Indians inhabiting the territory hereinafter defined have, pursuant to
notice given by the Honourable Superintendent General of Indian Affairs in the year
1898, been convened to meet a Commission representing Her Majesty's Government of
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the Dominion of Canada at certain places in the said territory in this present year 1899,
to deliberate upon certain matters of interest of Her Most Gracious Majesty, of the one
part, and the said Indians of the other.

AND WHEREAS, the said Indians have been notified and informed by Her Majesty's said
Commission that it is Her desire to open for settlement, immigration, trade, travel,
mining, lumbering and such other purposes as to Her Majesty may seem meet, a tract
of country bounded and described as hereinafter mentioned, and to obtain the consent
thereto of Her Indian subjects inhabiting the said tract, and to make a treaty, and
arrange with them, so that there may be peace and good will between them and Her
Majesty's other subjects, and that Her Indian people may know and be assured of what
allowances they are to count upon and receive from Her Majesty's bounty and
benevolence.

AND WHEREAS, the Indians of the said tract, duly convened in council at the
respective points named hereunder, and being requested by Her Majesty's
Commissioners to name certain Chiefs and Headmen who should be authorized on their
behalf to conduct such negotiations and sign any treaty to be founded thereon, and to
become responsible to Her Majesty for the faithful performance by their respective
bands of such obligations as shall be assumed by them, the said Indians have
therefore acknowledged for that purpose the several Chiefs and Headmen who have
subscribed hereto.

AND WHEREAS, the said Commissioners have proceeded to negotiate a treaty with the
Cree, Beaver, Chipewyan and other Indians, inhabiting the district hereinafter defined
and described, and the same has been agreed upon and concluded by the respective
bands at the dates mentioned hereunder, the said Indians DO HEREBY CEDE, RELEASE,
SURRENDER AND YIELD UP to the Government of the Dominion of Canada, for Her
Majesty the Queen and Her successors for ever, all their rights, titles and privileges
whatsoever, to the lands included within the following limits, that is to say:

Commencing at the source of the main branch of the Red Deer River in Alberta, thence
due west to the central range of the Rocky Mountains, thence northwesterly along the
said range to the point where it intersects the 60th parallel of north latitude, thence
east along said parallel to the point where it intersects Hay River, thence northeasterly
down said river to the south shore of Great Slave Lake, thence along the said shore
northeasterly (and including such rights to the islands in said lakes as the Indians
mentioned in the treaty may possess), and thence easterly and northeasterly along the
south shores of Christie's Bay and McLeod's Bay to old Fort Reliance near the mouth of
Lockhart's River, thence southeasterly in a straight line to and including Black Lake,
thence southwesterly up the stream from Cree Lake, thence including said lake
southwesterly along the height of land between the Athabasca and Churchill Rivers to
where it intersects the northern boundary of Treaty Six, and along the said boundary
easterly, northerly and southwesterly, to the place of commencement .

AND ALSO the said Indian rights, titles and privileges whatsoever to all other lands
wherever situated in the Northwest Territories, British Columbia, or in any other portion
of the Dominion of Canada.

TO HAVE AND TO HOLD the same to Her Majesty the Queen and Her successors for
ever.
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And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have
right to pursue their usual vocations of hunting, trapping and fishing throughout the
tract surrendered as heretofore described, subject to such regulations as may from time
to time be made by the Government of the country, acting under the authority of Her
Majesty, and saving and excepting such tracts as may be required or taken up from
time to time for settlement, mining, lumbering, trading or other purposes.

And Her Majesty the Queen hereby agrees and undertakes to lay aside reserves for
such bands as desire reserves, the same not to exceed in all one square mile for each
family of five for such number of families as may elect to reside on reserves, or in that
proportion for larger or smaller families; and for such families or individual Indians as
may prefer to live apart from band reserves, Her Majesty undertakes to provide land in
severalty to the extent of 160 acres to each Indian, the land to be conveyed with a
proviso as to nonalienation without the consent of the Governor General in Council of
Canada, the selection of such reserves, and lands in severalty, to be made in the
manner following, namely, the Superintendent General of Indian Affairs shall depute
and send a suitable person to determine and set apart such reserves and lands, after
consulting with the Indians concerned as to the locality which may be found suitable
and open for selection.

Provided, however, that Her Majesty reserves the right to deal with any settlers within
the bounds of any lands reserved for any band as She may see fit; and also that the
aforesaid reserves of land, or any interest therein, may be sold or otherwise disposed
of by Her Majesty's Government for the use and benefit of the said Indians entitled
thereto, with their consent first had and obtained.

It is further agreed between Her Majesty and Her said Indian subjects that such
portions of the reserves and lands above indicated as may at any time be required for
public works, buildings, railways, or roads of whatsoever nature may be appropriated
for that purpose by Her Majesty's Government of the Dominion of Canada, due
compensation being made to the Indians for the value of any improvements thereon,
and an equivalent in land, money or other consideration for the area of the reserve so
appropriated.

And with a view to show the satisfaction of Her Majesty with the behaviour and good
conduct of Her Indians, and in extinguishment of all their past claims, She hereby,
through Her Commissioners, agrees to make each Chief a present of thirtytwo dollars
in cash, to each Headman twentytwo dollars, and to every other Indian of whatever
age, of the families represented at the time and place of payment, twelve dollars.

Her Majesty also agrees that next year, and annually afterwards for ever, She will
cause to be paid to the said Indians in cash, at suitable places and dates, of which the
said Indians shall be duly notified, to each Chief twentyfive dollars, each Headman,
not to exceed four to a large Band and two to a small Band, fifteen dollars, and to
every other Indian, of whatever age, five dollars, the same, unless there be some
exceptional reason, to be paid only to heads of families for those belonging thereto.

FURTHER, Her Majesty agrees that each Chief, after signing the treaty, shall receive a
silver medal and a suitable flag, and next year, and every third year thereafter, each
Chief and Headman shall receive a suitable suit of clothing.

FURTHER, Her Majesty agrees to pay the salaries of such teachers to instruct the
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FURTHER, Her Majesty agrees to pay the salaries of such teachers to instruct the
children of said Indians as to Her Majesty's Government of Canada may seem
advisable.

FURTHER, Her Majesty agrees to supply each Chief of a Band that selects a reserve, for
the use of that Band, ten axes, five handsaws, five augers, one grindstone, and the
necessary files and whetstones.

FURTHER, Her Majesty agrees that each Band that elects to take a reserve and
cultivate the soil, shall, as soon as convenient after such reserve is set aside and
settled upon, and the Band has signified its choice and is prepared to break up the soil,
receive two hoes, one spade, one scythe and two hay forks for every family so settled,
and for every three families one plough and one harrow, and to the Chief, for the use
of his Band, two horses or a yoke of oxen, and for each Band potatoes, barley, oats
and wheat (if such seed be suited to the locality of the reserve), to plant the land
actually broken up, and provisions for one month in the spring for several years while
planting such seeds; and to every family one cow, and every Chief one bull, and one
mowingmachine and one reaper for the use of his Band when it is ready for them; for
such families as prefer to raise stock instead of cultivating the soil, every family of
five persons, two cows, and every Chief two bulls and two mowingmachines when
ready for their use, and a like proportion for smaller or larger families. The aforesaid
articles, machines and cattle to be given once for all for the encouragement of
agriculture and stock raising; and for such Bands as prefer to continue hunting and
fishing, as much ammunition and twine for making nets annually as will amount in
value to one dollar per head of the families so engaged in hunting and fishing.

And the undersigned Cree, Beaver, Chipewyan and other Indian Chiefs and Headmen,
on their own behalf and on behalf of all the Indians whom they represent, DO HEREBY
SOLEMNLY PROMISE and engage to strictly observe this Treaty, and also to conduct
and behave themselves as good and loyal subjects of Her Majesty the Queen.

THEY PROMISE AND ENGAGE that they will, in all respects, obey and abide by the law;
that they will maintain peace between each other, and between themselves and other
tribes of Indians, and between themselves and others of Her Majesty's subjects,
whether Indians, halfbreeds or whites, this year inhabiting and hereafter to inhabit any
part of the said ceded territory; and that they will not molest the person or property of
any inhabitant of such ceded tract, or of any other district or country, or interfere with
or trouble any person passing or travelling through the said tract or any part thereof,
and that they will assist the officers of Her Majesty in bringing to justice and
punishment any Indian offending against the stipulations of this Treaty or infringing the
law in force in the country so ceded.

IN WITNESS WHEREOF Her Majesty's said Commissioners and the Cree Chief and
Headmen of Lesser Slave Lake and the adjacent territory, HAVE HEREUNTO SET THEIR
HANDS at Lesser Slave Lake on the twentyfirst day of June, in the year herein first
above written.

Signed by the parties
hereto, in the
presence of the
undersigned wit
nesses, the same having

DAVID LAIRD, Treaty
Commissioner,
J.A.J. McKENNA, Treaty
Commissioner,
J. H. ROSS, Treaty



5/13/2016 Treaty Texts  Treaty No. 8

http://www.aadncaandc.gc.ca/eng/1100100028813/1100100028853#chp4 14/26

been first
explained to the Indians
by
Albert Tate and Samuel
Cun
ningham, Interpreters.

Father A. LACOMBE,
GEO. HOLMES,
E. GROUARD, O.M.I.
W. G. WHITE,
JAMES WALKER,
J. ARTHUR COTÉ,
A. E. SNYDER, Insp.
N.W.M.P., 
H. B. ROUND, 
HARRISON S. YOUNG,
J. F. PRUD'HOMME,
J. W. MARTIN, 
C. MAIR,
H. A. CONROY 
PIERRE
DESCHAMBEAULT,
J. H. PICARD,
RICHARD SECORD,
M. MCCAULEY.

Commissioner,
his
KEE NOO SHAY OO x Chief,
mark
his
MOOSTOOS x Headman,
mark
his
FELIX GIROUX x Headman,
mark
his
WEE CHEE WAY SIS x
Headman,
mark
his
CHARLES NEE SUE TA SIS x
Headman,
mark
his
CAPTAIN x Headman, from
Sturgeon
mark Lake.

In witness whereof the Chairman of Her Majesty's Commissioners and the Headman of
the Indians of Peace River Landing and the adjacent territory, in behalf of himself and
the Indians whom he represents, have hereunto set their hands at the said Peace River
Landing on the first day of July in the year of Our Lord one thousand eight hundred and
ninetynine.

Signed by the parties
hereto, in the
presence of the
undersigned wit
nesses, the same having
been first
explained to the Indians by
Father A. Lacombe and
John 
Boucher, Interpreters.

Father A. LACOMBE,
E. GROUARD, O.M.I., Ev.
d'Ibora,
GEO. HOLMES,
HENRY MCCORRISTER,
K. F. ANDERSON, SGT.,

DAVID LAIRD, Chairman of
Indian
Treaty Commissioners,
his
DUNCAN x TASTAOOSTS,
Headman of
mark Crees
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N.W.M.P.
PIERRE DESCHAMBEAULT,
H. A. CONROY 
T.A. BRICK,
HARRISON S. YOUNG,
J. W. MARTIN, 
DAVID CURRY.

In witness whereof the Chairman of Her Majesty's Commissioners and the Chief and
Headmen of the Beaver and Headman of the Crees and other Indians of Vermilion and
the adjacent territory, in behalf of themselves and the Indians whom they represent,
have hereunto set their hands at Vermilion on the eighth day of July, in the year of our
Lord one thousand eight hundred and ninetynine.

Signed by the parties
hereto, in the
presence of the
undersigned wit
nesses, the same
having been first
explained to the
Indians by
Father A. Lacombe
and John 
Boucher, Interpreters.

Father A. LACOMBE,
E. GROUARD, O.M.I.,
Ev. d'Ibora,
MALCOLM SCOTT,
F.D. WILSON, H.B.
Co.,
H. A. CONROY 
PIERRE
DESCHAMBEAULT,
HARRISON S. YOUNG,
J. W. MARTIN, 
K. F. ANDERSON,
SGT., N.W.M.P.
A.P. CLARKE,
CHAS. H. STUART
WADE,
K. F. ANDERSON,
SGT., N.W.M.P.

DAVID LAIRD, Chairman of
Indian Treaty Coms.,
his
AMBROSE x TETE NOIRE, Chief
Beaver
mark Indians.
his
PIERROT x FOURNIER,
Headman Beaver
mark Indians.
his Headman
KUIS KUIS KOW CA POOHOO x
Cree
mark Indians.

In witness whereof the Chairman of Her Majesty's Treaty Commissioners and the Chief
and Headman of the Chipewyan Indians of Fond du Lac (Lake Athabasca) and the
adjacent territory, in behalf of themselves and the Indians whom they represent, have
hereunto set their hands at the said Fond du Lac on the twentyfifth and twenty
seventh days of July, in the year of Our Lord one thousand eight hundred and ninety
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nine.

The Beaver Indians of Dunvegan having met on this sixth day of July, in this present
year 1899, Her Majesty's Commissioners, the Honourable James Hamilton Ross and
James Andrew Joseph McKenna, Esquire, and having had explained to then the terms of
the Treaty unto which the Chief and Headmen of the Indians of Lesser Slave Lake and
adjacent country set their hands on the twentyfirst day of June, in the year herein first
above written, do join in the cession made by the said Treaty, and agree to adhere to
the terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioners and the Headman of the said
Beaver Indians have hereunto set their hands at Dunvegan on this sixth day of July, in
the year herein first above written.

The Chipewyan Indians of Athabasca River, Birch River, Peace River, Slave River and
Gull River, and the Cree Indians of Gull River and Deep Lake, having met at Fort
Chipewyan on this thirteenth day of July, in this present year 1899, Her Majesty's
Commissioners, the Honourable James Hamilton Ross and James Andrew Joseph
McKenna, Esquire, and having had explained to them the terms of the Treaty unto
which the Chief and Headmen of the Indians of Lesser Slave Lake and adjacent country
set their hands on the twentyfirst day of June, in the year herein first above written,
do join in the cession made by the said Treaty, and agree to adhere to the terms
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thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioners and the Chiefs and Headmen of
the said Chipewyan and Cree Indians have hereunto set their hands at Fort Chipewyan
on this thirteenth day of July, in the year herein first above written.

The Chipewyan Indians of Slave River and the country thereabouts having met at
Smith's Landing on this seventeenth day of July, in this present year 1899, Her
Majesty's Commissioners, the Honourable James Hamilton Ross and James Andrew
Joseph McKenna, Esquire, and having had explained to them the terms of the Treaty
unto which the Chief and Headmen of the Indians of Lesser Slave Lake and adjacent
country, set their hands on the twentyfirst day of June, in the year herein first above
written, do join in the cession made by the said Treaty, and agree to adhere to the
terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioners and the Chief and Headmen of
the said Chipewyan Indians have hereunto set their hands at Smith's Landing, on this
seventeenth day of July, in the year herein first above written.

The Chipewyan and Cree Indians of Fort McMurray and the country thereabouts, having
met at Fort McMurray, on this fourth day of August, in this present year 1899, Her
Majesty's Commissioner, James Andrew Joseph McKenna, Esquire, and having had
explained to them the terms of the Treaty unto which the Chief and Headmen of the
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Indians of Lesser Slave Lake and adjacent country set their hands on the twentyfirst
day of June, in the year herein first above written, do join in the cession made by the
said Treaty and agree to adhere to the terms thereof in consideration of the
undertakings made therein.

In witness whereof Her Majesty's said Commissioner and the Headmen of the said
Chipewyan and Cree Indians have hereunto set their hands at Fort McMurray, on this
fourth day of August, in the year herein first above written.

The Indians of Wapiscow and the country thereabouts having met at Wapiscow Lake on
this fourteenth day of August, in this present year 1899, Her Majesty's Commissioner,
the Honourable James Hamilton Ross, and having had explained to them the terms of
the Treaty unto which the Chief and Headmen of the Indians of Lesser Slave Lake and
adjacent country set their hands on the twentyfirst day of June in the year herein first
above written, do join in the cession made by the said Treaty and agree to adhere to
the terms thereof in consideration of the undertakings made therein.

In witness whereof Her Majesty's said Commissioner and the Chief and Headmen of the
Indians have hereunto set their hands at Wapiscow Lake, on this fourteenth day of
August, in the year herein first above written.

Return to Table of Contents
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desirable that any demand should be made upon the Province of British Columbia for
any money payment in connection with the proposed treaty.

That from the information in possession of the Department of Indian Affairs it is not at
present clear whether it will be necessary to set apart any land for a reserve or
reserves for Indians in that part of the Province of British Columbia which will be
covered by the proposed treaty, but if the Commissioners should find it necessary to
agree to the setting apart of any reserve or reserves in that territory, the Minister is of
opinion that the same may properly be set aside under the agreement of 1876 already
referred to.

As it is in the interest of the Province of British Columbia, as well as in that of the
Dominion, that the country to be treated for should be thrown open to development and
the lives and property of those who may enter therein safeguarded by the making of
provision which will remove all hostile feeling from the minds of the Indians and lead
them to peacefully acquiesce in the changing conditions, he the Minister would suggest
that the Government of British Columbia be apprised of the intention to negotiate the
proposed treaty; and as it is of the utmost importance that the Commissioners should
have full power to give such guarantees as may be found necessary in regard to the
setting apart of land for reserves the Minister further recommends that the Government
of British Columbia be asked to formally acquiesce in the action taken by Your
Excellency's Government in the matter and to intimate its readiness to confirm any
reserves which it may be found necessary to set apart within the portion of the
Province already described.

The Minister further recommends that a certified copy of this Minute, if approved, and
of the map attached hereto be transmitted to the Lieutenant Governor of the Province
of British Columbia for the information of his Government.

The Committee submit the same for Your Excellency's approval.

(sgd.) R. W. SCOTT.

Return to Table of Contents

Report of Commissioners for Treaty No. 8

WINNIPEG, MANITOBA, 22nd September, 1899.

The Honourable
CLIFFORD SIFTON,
Superintendent General of Indian Affairs,
Ottawa.

SIR,  We have the honour to transmit herewith the treaty which, under the
Commission issued to us on the 5th day of April last, we have made with the Indians of
the provisional district of Athabasca and parts of the country adjacent thereto, as
described in the treaty and shown on the map attached.

The date fixed for meeting the Indians at Lesser Slave Lake was the 8th of June, 1899.
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Owing, however, to unfavourable weather and lack of boatmen, we did not reach the
point until the 19th. But one of the Commissioners Mr. Ross  who went overland from
Edmonton to the Lake, was fortunately present when the Indians first gathered. He was
thus able to counteract the consequences of the delay and to expedite the work of the
Commission by preliminary explanations of its objects.

We met the Indians on the 20th, and on the 21st the treaty was signed.

As the discussions at the different points followed on much the same lines, we shall
confine ourselves to a general statement of their import. There was a marked absence
of the old Indian style of oratory. Only among the Wood Crees were any formal
speeches made, and these were brief. The Beaver Indians are taciturn. The Chipewyans
confined themselves to asking questions and making brief arguments. They appeared
to be more adept at crossexamination than at speechmaking, and the Chief at Fort
Chipewyan displayed considerable keenness of intellect and much practical sense in
pressing the claims of his band. They all wanted as liberal, if not more liberal terms,
than were granted to the Indians of the plains. Some expected to be fed by the
Government after the making of treaty, and all asked for assistance in season of
distress and urged that the old and indigent who were no longer able to hunt and trap
and were consequently often in distress should be cared for by the Government. They
requested that medicines be furnished. At Vermilion, Chipewyan and Smith's Landing,
an earnest appeal was made for the services of a medical man. There was expressed at
every point the fear that the making of the treaty would be followed by the curtailment
of the hunting and fishing privileges, and many were impressed with the notion that the
treaty would lead to taxation and enforced military service. They seemed desirous of
securing educational advantages for their children, but stipulated that in the matter of
schools there should be no interference with their religious beliefs.

We pointed out that the Government could not undertake to maintain Indians in
idleness; that the same means of earning a livelihood would continue after the treaty
as existed before it, and that the Indians would be expected to make use of them. We
told them that the Government was always ready to give relief in cases of actual
destitution, and that in seasons of distress they would without any special stipulation in
the treaty receive such assistance as it was usual to give in order to prevent starvation
among Indians in any part of Canada; and we stated that the attention of the
Government would be called to the need of some special provision being made for
assisting the old and indigent who were unable to work and dependent on charity for
the means of sustaining life. We promised that supplies of medicines would be put in
the charge of persons selected by the Government at different points, and would be
distributed free to those of the Indians who might require them. We explained that it
would be practically impossible for the Government to arrange for regular medical
attendance upon Indians so widely scattered over such an extensive territory. We
assured them, however, that the Government would always be ready to avail itself of
any opportunity of affording medical service just as it provided that the physician
attached to the Commission should give free attendance to all Indians whom he might
find in need of treatment as he passed through the country.

Our chief difficulty was the apprehension that the hunting and fishing privileges were to
be curtailed. The provision in the treaty under which ammunition and twine is to be
furnished went far in the direction of quieting the fears of the Indians, for they
admitted that it would be unreasonable to furnish the means of hunting and fishing if
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laws were to be enacted which would make hunting and fishing so restricted as to
render it impossible to make a livelihood by such pursuits. But over and above the
provision, we had to solemnly assure them that only such laws as to hunting and
fishing as were in the interest of the Indians and were found necessary in order to
protect the fish and furbearing animals would be made, and that they would be as free
to hunt and fish after the treaty as they would be if they never entered into it.

We assured them that the treaty would not lead to any forced interference with their
mode of life, that it did not open the way to the imposition of any tax, and that there
was no fear of enforced military service. We showed them that, whether treaty was
made or not, they were subject to the law, bound to obey it, and liable to punishment
for any infringements of it. We pointed out that the law was designed for the protection
of all, and must be respected by all the inhabitants of the country, irrespective of
colour or origin; and that, in requiring them to live at peace with white men who came
into the country, and not to molest them in person or in property, it only required them
to do what white men were required to do as to the Indians.

As to education the Indians were assured that there was no need of any special
stipulation, as it was the policy of the Government to provide in every part of the
country, as far as circumstances would permit, for the education of Indian children, and
that the law, which was as strong as a treaty, provided for noninterference with the
religion of the Indians in schools maintained or assisted by the Government.

We should add that the chief of the Chipewyans of Fort Chipewyan asked that the
Government should undertake to have a railway built into the country, as the cost of
goods which the Indians require would be thereby cheapened and the prosperity of the
country enhanced. He was told that the Commissioners had no authority to make any
statement in the matter further than to say that his desire would be made known to the
Government.

When we conferred, after the first meeting with the Indians at Lesser Slave Lake, we
came to the conclusion that it would be best to make one treaty covering the whole of
the territory ceded, and to take adhesions thereto from the Indians to be met at the
other points rather than to make several separate treaties. The treaty was therefore so
drawn as to provide three ways in which assistance is to be given to the Indians, in
order to accord with the conditions of the country and to meet the requirements of the
Indians in the different parts of the territory.

In addition to the annuity, which we found it necessary to fix at the figures of Treaty
Six, which covers adjacent territory, the treaty stipulates that assistance in the form of
seed and implements and cattle will be given to those of the Indians who may take to
farming, in the way of cattle and mowers to those who may devote themselves to
cattleraising, and that ammunition and twine will be given to those who continue to
fish and hunt. The assistance in farming and ranching is only to be given when the
Indians actually take to these pursuits, and it is not likely that for many years there
will be a call for any considerable expenditure under these heads. The only Indians of
the territory ceded who are likely to take to cattleraising are those about Lesser Slave
Lake and along the Peace River, where there is quite an extent of ranching country;
and although there are stretches of cultivable land in those parts of the country, it is
not probable that the Indians will, while present conditions obtain, engage in farming
further than the raising of roots in a small way, as is now done to some extent. In the
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main the demand will be for ammunition and twine, as the great majority of the Indians
will continue to hunt and fish for a livelihood. It does not appear likely that the
conditions of the country on either side of the Athabasca and Slave Rivers or about
Athabasca Lake will be so changed as to affect hunting or trapping, and it is safe to
say that so long as the furbearing animals remain, the great bulk of the Indians will
continue to hunt and to trap.

The Indians are given the option of taking reserves or land in severalty. As the extent
of the country treated for made it impossible to define reserves or holdings, and as the
Indians were not prepared to make selections, we confined ourselves to an undertaking
to have reserves and holdings set apart in the future, and the Indians were satisfied
with the promise that this would be done when required. There is no immediate
necessity for the general laying out of reserves or the allotting of land. It will be quite
time enough to do this as advancing settlement makes necessary the surveying of the
land. Indeed, the Indians were generally averse to being placed on reserves. It would
have been impossible to have made a treaty if we had not assured them that there was
no intention of confining them to reserves. We had to very clearly explain to them that
the provision for reserves and allotments of land were made for their protection, and to
secure to them in perpetuity a fair portion of the land ceded, in the event of settlement
advancing.

After making the treaty at Lesser Slave Lake it was decided that, in order to offset the
delay already referred to, it would be necessary for the Commission to divide. Mr. Ross
and Mr. McKenna accordingly set out for Fort St. John on the 22nd of June. The date
appointed for meeting the Indians there was the 21st. When the decision to divide was
come to, a special messenger was despatched to the Fort with a message to the
Indians explaining the delay, advising them that Commissioners were travelling to meet
them, and requesting them to wait at the Fort. Unfortunately the Indians had dispersed
and gone to their hunting grounds before the messenger arrived and weeks before the
date originally fixed for the meeting, and when the Commissioners got within some
miles of St. John the messenger met them with a letter from the Hudson's Bay
Company's officer there advising them that the Indians after consuming all their
provisions, set off on the 1st June in four different bands and in as many different
directions for the regular hunt; that there was not a man at St. John who knew the
country and could carry word of the Commissioners' coming, and even if there were it
would take three weeks or a month to get the Indians in. Of course there was nothing
to do but return. It may be stated, however, that what happened was not altogether
unforeseen. We had grave doubts of being able to get to St. John in time to meet the
Indians, but as they were reported to be rather disturbed and illdisposed on account of
the actions of miners passing through their country, it was thought that it would be well
to show them that the Commissioners were prepared to go into their country, and that
they had put forth every possible effort to keep the engagement made by the
Government.

The Commissioners on their return from St. John met the Beaver Indians of Dunvegan
on the 21st day of June and secured their adhesion to the treaty. They then proceeded
to Fort Chipewyan to Smith's Landing on the Slave River and secured the adhesion of
the Cree and Chipewyan Indians at these points on the 13th and 17th days of July
respectively.

In the meantime Mr. Laird met the Cree and Beaver Indians at Peace River Landing and
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Vermilion, and secured their adhesion on the 1st and 8th days of July respectively. He
then proceeded to Fond du Lac on Lake Athabasca, and obtained the adhesion of the
Chipewyan Indians there on the 25th and 27th days of July.

After treating with the Indians at Smith, Mr. Ross and Mr. McKenna found it necessary
to separate in order to make sure of meeting the Indians at Wabiscow on the date
fixed. Mr. McKenna accordingly went to Fort McMurray, where he secured the adhesion
of the Chipewyan and Cree Indians on the 4th day of August, and Mr. Ross proceeded
to Wabiscow, where he obtained the adhesion of the Cree Indians on the 14th day of
August.

The Indians with whom we treated differ in may respects from the Indians of the
organized territories. They indulge in neither paint nor feathers, and never clothe
themselves in blankets. Their dress is of the ordinary style and many of them were well
clothed. In the summer they live in teepees, but many of them have log houses in
which they live in winter. The Cree language is the chief language of trade, and some
of the Beavers and Chipewyans speak it in addition to their own tongues. All the
Indians we met were with rare exceptions professing Christians, and showed evidences
of the work which missionaries have carried on among them for many years. A few of
them have had their children avail themselves of the advantages afforded by boarding
schools established at different missions. None of the tribes appear to have any very
definite organization. They are held together mainly by the language bond. The chiefs
and headmen are simply the most efficient hunters and trappers. They are not law
makers and leaders in the sense that the chiefs and headmen of the plains and of old
Canada were. The tribes have no very distinctive characteristics, and as far as we
could learn no traditions of any import. The Wood Crees are an offshoot of the Crees
of the South. The Beaver Indians bear some resemblance to the Indians west of the
mountains. The Chipewyans are physically the superior tribe. The Beavers have
apparently suffered most from scrofula and phthisis, and there are marks of these
diseases more or less among all the tribes.

Although in manners and dress the Indians of the North are much further advanced in
civilization than other Indians were when treaties were made with them, they stand as
much in need of the protection afforded by the law to aborigines as do any other
Indians of the country, and are as fit subjects for the paternal care of the Government.

It may be pointed out that hunting in the North differs from hunting as it was on the
plains in that the Indians hunt in a wooded country and instead of moving in bands go
individually or in family groups.

Our journey from point to point was so hurried that we are not in a position to give any
description of the country ceded which would be of value. But we may say that about
Lesser Slave Lake there are stretches of country which appear well suited for ranching
and mixed farming; that on both sides of the Peace River there are extensive prairies
and some well wooded country; that at Vermilion, on the Peace, two settlers have
successfully carried on mixed farming on a pretty extensive scale for several years,
and that the appearance of the cultivated fields of the Mission there in July showed
that cereals and roots were as well advanced as in any portion of the organized
territories. The country along the Athabasca River is well wooded and there are miles of
tarsaturated banks. But as far as our restricted view of the Lake Athabasca and Slave
River country enabled us to judge, its wealth, apart from possible mineral development,
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ever, does not mean that governments should be guided by anything less 

'than honour. The content of the duty to consult is informed by honour, 

but the question is not whether the government achieves perfection but 
whether it acts reasonably and in good faith in attempting to pursue the 

aims of consultation. 
The Supreme Court of Canada's case law provides the initial guidance 

on the spectrum of requirements within the duty to consult. In general 
terms, McLachlin C.J.C. explains in Haida Nation: 

The content of the duty to consult and accommodate varies with the 
circumstances. Precisely what duties arise in different situations will 

be defined as the case law in this emerging area develops. In general 
terms, however, it may be asserted that the scope of the duty is pro

portionate to a preliminary assessment of the strength of the case 
supporting the existence of the right or title, and to the seriousness of 
the potentially adverse effect upon the right or title claimed. 14 

This spectrum analysis, of course, differs in a significant manner in the 

treaty rights context as compared to the Aboriginal title or Aboriginal 
rights context. In the former, the existence of a particular right will typ

ically already be clear, and appropriate consultation hinges pivotally on the 
seriousness of the potential impact on the treaty right. This is the point the 

Supreme Court of Canada makes clear in the Mikisew Cree case: 

In the case of a treaty the Crown, as a party, will always have notice of 

its contents. The question in each case will therefore be to determine 
the degree to which conduct contemplated by the Crown would ad

versely affect those rights so as to trigger the duty to consult. Haida 

Nation and Taku River set a low threshold. The flexibility lies not in 

the trigger ("might adversely affect it") but in the variable content of 

the duty once triggered. 15 

Gas Commission), 2004 BCCA 286 (adopting a reasonableness rather than a 
fiduciary standard on the Crown); leave to appeal to S.C.C. refused 30463 (3 
Mar. 2005). 

14 Haida Nation, supra note 1 at para. 39. 

15 Miki~ew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 
SCC 69, [2005] 3 S.C.R. 388 at para. 34. 
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hon 1> noun informal short for HONEY (as a form of 
address): it wouldn't interest you, hon. 

Hon. 1> abbreviation •Brit. (in official job titles) Honor· 
ary: the Hon. Secretary.• (in titles of the British 
nobility, members of parliament and some other 
politicians, and (in the US) judges) Honourable: the 
Hon. Charles Rothschild, 

Honan /ha'nan/ 1 variant of HENAN. 
2 former name for luoYANG. 

honcho /'hnn(t)Jau/ N.Amer. informal 1> noun (pl. hon· 
chos) a leader or manager; the person in charge: the 
company's head honcho in the US. 

1> verb (honchoes, honchoing, honchoed) [with obj.[ be 
in charge of (a project or situation). 

- ORIGIN 1940s: from Japanese hanchO 'group leader', 
a term brought back to the US by servicemen sta
tioned in Japan during the occupation following the 
Second World War. 

Honda /'hnnda/, Soichiro (1906-92), Japanese motor 
manufacturer. Opening his first factory in 1934, 
he began motorcycle manufacture in 1948 and 
expanded into car production during the 1960s. 

Honduras /hon'djuaras/ a country of Central 
America, bordering on the Caribbean Sea and with a 
short coastline on the Pacific Ocean; pop. 7,833,700 
(est. 2009); official language, Spanish; capital, Tegu
cigalpa. See also BRITISH HONDURAS. 

Honduras was at the southern limit of the Mayan empire. 
It was encountered by Columbus in 1502, and became a 
Spanish colony. In 1821 Honduras became an independent 
republic. and was part of the United Provinces of Central 
America between 1823 and 1838. 

- OERIVATlVES Honduran adjective & noun. 

hone 1> verb [with obj ,] sharpen with a whetstone. 
• make sharper or more focused or efficient: their 
appetites were honed by fresh air and exercise. 

1> noun a whetstone, especially one used to sharpen 
razors. 

- ORIGIN Middle English: from Old English htln 
'stone', of Germanic origin; related to Old Norse hein. 

( USAGE See USAGE at HOME. 

Honecker /'homka/, German /'haJ:nEk-e/, Erich 
(1912-94), East German communist statesman, head 
of state 1976-89. His repressive regime was marked 
by a close allegiance to the Soviet Union. He was 
ousted in 1989 as communism collapsed throughout 
eastern Europe. 

Honegger /'hnmga/, French /JnEgER/, Arthur 
(1892-1955), French composer, of Swiss descent. He 
lived and worked chiefly in Paris, where he became 
a member of the anti -romantic group Les Six. His 
first major success was the orchestral work Pacific 
231 (1924). 

honest 1> adjective free of deceit; truthful and sincere: 
I haven't been totally honest with you. • morally 
correct or virtuous: I did the only right and honest 
thing. • [attrib.J fairly earned, especially through hard 
work: he's struggling to make an honest living. •(of 
an action) done with good intentions even if unsuc
cessful or misguided: he'd made an honest mistake. 
• lattrib.] simple, unpretentious, and unsophisticated: 
good honest food with 1w gimmicks. 

1> adverb informal used to persuade someone of the truth 
of something: you'll like it when you get there, honest. 

- PHRASES earn (or turn) an honest penny earn 
money fairly. make an honest woman of dated or 
humorous marry a woman, especially to avoid scandal 
if she is pregnant. I honest here originally meant 
'respectable', but was probably associated with 
the archaic sense 'chaste'.] to be honest speaking 
frankly: to be honest, I expected to play worse. 

- ORIGIN Middle English (originally in the sense 'held 
in or deserving of honour'): via Old French from 
Latin honestus, from honos (see HONOUR). 

honest broker 1> noun an impartial mediator in 
international, industrial, or other disputes. 

- ORIGIN late 19th cent.: translating German ehrlicher 
Makler with reference to B1sMARcK2, under whom 
Germany was united. 

honestly 1> adverb 1 in a truthful, fair, or honourable 
way: he'd come by the money honestly. 
2 used to emphasize the sincerity of an opinion or 
feeling: she honestly believed that she was making life 
easier for Jack.• [sentence adverb] used to emphasize the 
truthfulness of a statement: honestly, darling, I'm not 
upset.• [sentence adverb] used to indicate the speaker's 
annoyance or impatience: honestly, that man is the 
absolute limit! 

honest-to-God informal 1> adjective [attrib I genuine; 
real: an lionest-to-God celebrity. 

1> exclamation genuinely; really: 'You mean you didn't 
know?' 'Honest to God!' 

honest-to-goodness 1> adjective [attrib.I plain, 
genuine, and straightforward: an honest-to-goodness 
family holiday in the sun. 

honesty 1> noun [mass noun] 1 the quality of being 
honest: they spoke with convincing honesty about 
their fean I it was not, in all honesty, an auspicious 
debut.• denoting or relating to a way of charging for 
goods or services which relies on a customer to pay 
although there is no one to collect their payments: 
an honesty bar. 
2 a European plant with purple or white flowers and 
round. flat, translucent seed pods which are used for 
indoor flower arrangements. • Genus Lunaria, family 
Cruciferae. 

- PHRASES honesty is the best policy proverb there 
are often practical as well as moral reasons for being 
honest. 

- ORIGIN Middle English: from Old French honeste, 
from Latin honestas, from honestus (see HONEST). 
The original sense was 'honour, respectability'. later 
'decorum, virtue, chastity'. The plant is so named 
from its seed pods, translucency symbolizing lack of 
deceit. 

honewort /'haunwa:t/ 1> noun a wild plant of the 
parsley family. •Two species in the family Umbelliferae: 
Cryptotaenia canadensis, a native of North America and eastern 
Asia which is cultivated for food in japan, and Trinia glauca, a 
small European plant. 

- ORIGIN mid 17th cent.: from obsolete hone'swelling' 
(for which the plant was believed to be a remedy)+ 
WORT. 

honey 1> noun (pl. honeys) 1 [mass noun] a sweet, sticky 
yellowish-brown fluid made by bees and other 
insects from nectar collected from flowers. • a yel· 
lowish-brown or golden colour: [as modifier] her honey 
skin. •any sweet substance similar to bees' honey. 
2 informal an excellent example of something: it's one 
honey of an adaptation. • an attractive girl: she's a 
little honey. •darling; sweetheart (usually as a form 
of address): hi, honey! 

- o RI GIN Old English hunig, of Germanic origin; 
related to Dutch honig and German Honig. 

honey ant 1> noun another term for HONEVPOT ANT. 

honey badger 1> noun another term for RATEL 

honeybee 1> noun see BEE (sense i). 

honeybird 1> noun a small, drab African bird of the 
honeyguide family. •Genus Prodotiscus, family lndicatori
dae: three species. 

honey bucket 1> noun N Amer. informal a toilet which 
does not use "{ater and has to be emptied manually. 

honeybun (also honeybunch) 1> noun N.Amer. informal 
darling (used as a form of address). 

honey buzzard 1> noun a large Eurasian bird of 
prey resembling a buzzard, having a small head and 
long tail, feeding on bees and wasps and their nests. 
•Genus Pernis, family Acclpltridae: three species, in particular 
P. opivorus. 

honeycomb 1> noun 1 a structure of hexagonal cells 
of wax, made by bees to store honey and eggs. 
2 a structure of adjoining cavities or cells: a honey
comb of caves.• a mass of cavities produced by corro
sion or dissolution: [as modifier! honeycomb weathering. 
• a raised hexagonal or cellular pattern on a fabric. 
3 I mass noun] tripe from the second stomach of a 
ruminant. 

1> verb [with obj I fill with cavities or tunnels: whole hill
sides were honeycombed with mines. • infiltrate and 
undermine: their men honeycombed the army. 

- ORIGIN Old English hunigcamb (see HONEY, COMB). 

honeycreeper 1> noun 1 a tropical American tanager 
(songbird) with a long curved bill, feeding on nectar 
and insects. •Genera Cyanerpes and Ch/orophanes, family 
Emberizidae (subfamilyThraupinae): five species. 
2 (also Hawaiian honeycreeper) a Hawaiian song
bird of variable appearance and with a specialized 
bill. several kinds of which are now endangered. 
• Family Drepanididae (or Fringillidae): several genera and spe
cies, often with Hawaiian names such as the iiwi and cu. 

honeydew 1> noun 1 [mass noun! a sweet, sticky 
substance excreted by aphids and often deposited on 
leaves and stems.• literary an ideally sweet substance. 
2 (also honeydew melon) a melon of a variety with 
smooth pale skin and sweet green flesh. 

honeyeater 1> noun an Australasian songbird with a 
long brush-like tongue for feeding on nectar. •Family 
Meliphagidae: numerous species and genera. 

hon I Hong Kong 

honeyed (also honied) 1> adjective 1 (of food) 
containing or coated with honey. • rich and sweet in 
taste or smell: as the wine matures it becomes more 
honeyed. •having a golden or warm yellow colour. 
2 (of a person's words or tone of voice) soothing, 
soft, and intended to please: he wooed her with 
honeyed words. 

honey fungus (also honey mushroom) 1> noun a 
widespread parasitic fungus that produces clumps of 
honey-coloured toadstools at the base of trees. The 
black string-like hyphae invade a tree, causing decay 
or death and spreading out to other trees.• Armi/laria 
mellea, family Tricholomataceae, class Hymenomycetes. 

honeyguide 1> noun 1 a small bird of the Old World 
tropics which feeds chiefly on beeswax and bee 
grubs. Two African kinds attract humans and other 
mammals, especially honey badgers, to bee nests. 
•Family lndicatoridae: four genera, especially Indicator. 
2 Botany a marking on the petal of a flower thought to 
guide pollinating insects to nectar. 

honey locust 1> noun a spiny tree of the pea family, 
grown as an ornamental for its fern-like foliage. 
•Genus G/editsia, family Leguminosae: several species. 

honeymoon 1> noun a holiday spent together by a 
newly married couple: they flew to the West Indies 
on honeymoon. • [often as modifier! an initial period of 
enthusiasm or goodwill, typically at the start of a 
new job: the new President's honeymoon period. 

1> verb [no obj, with adverbial of place] spend a honeymoon: 
they are honeymooning in the south of France. 

- DERIVATIVES honeymooner noun. 
- ORIGIN mid 16thcent. (originallydenotingthe 

period of time following a wedding): from HONEY+ 
MOON. The original reference was to affection waning 
like the moon, but later the sense became 'the first 
month after marriage'. 

honey parrot 1> noun Australian term for LORIKEET. 

honey possum 1> noun a tiny shrew-like marsupial 
with a long pointed snout and a prehensile tail, 
found only in SW Australia, where it feeds exclus
ively upon nectar and pollen. • Tarsipes rostrotus, the 
only member of the family Tarsipedidae. 

honeypot 1> noun 1 a container for honey. •a place 
to which many people are attracted: the tourist 
honeypot of St Ives. 
2 vulgar slang a woman's genitals. 

honeypot ant 1> noun an ant that stores large 
amounts of honeydew and nectar in its elastic abdo
men, which becomes greatly distended. This is then 
fed to nest mates by regurgitation. • Myrmecocystus and 
other genera, family Formicidae. 

honeysucker 1> noun any of a number of long-billed 
birds which feed on nectar, especially (in South 
Africa) a sunbird. 

honeysuckle"' noun a widely distributed climbing 
shrub with tubular flowers that are typically fragrant 
and of two colours or shades, opening in the evening 
for pollination by moths. •Genus Lonicero, family Capri
foliaceae (the honeysuckle family): many species. including 
the Eurasian common honeysuckle (l. peric/ymenum) and 
many cultivars. The honeysuckle family also includes such 
berry-bearing shrubs as guelder rose. elder, and snowberry. 

- ORIGIN Middle English honysoukil, extension of 
honysouke, from Old English hunigsuce (see HONEY, 
sucK) . lt originally denoted tubular flowers, such as 
the red clover, which are sucked for their nectar. 

honeytrap 1> noun a stratagem in which an attractive 
person entices another person into revealing informa
tion or doing something unwise. 

honeywort 1> noun a Mediterranean plant of the 
borage family, with greyish-green leaves and tubular 
yellow or purple flowers that are a favoured source 
of nectar for bees. •Genus Cerinthe, family Boraginaceae: 
several species, in particular the yellow-Flowered C. major. 

hongi /'hmJi/ ~noun NZ a traditional Maori greeting 
in which people press their noses together. 

- ORIGIN Maori. 

Hong Kong a special administrative region on the SE 
coast of China, a British dependency until 1997; pop. 
7346,600 (est. 2009); official languages, English and 
Cantonese; capital, Victoria . 

The area comprises Hong Kong Island, ceded by China in 
1841. the Kowloon peninsula, ceded in 1860, and the New 
Territories, additional areas of the mainland which were 
leased for 99 years in 1898. All were returned to China in 
1997. Hong Kong has become one of the world's major 
financial and manufacturing centres, with the third-largest 
container port in the world. 
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CHAPTER 1 

CANONS OF LEGAL ETHICS 

[In force January 1, 1992] 
 

These Canons of Legal Ethics are a general guide, and not a denial of the existence of other duties 
equally imperative and of other rights, though not specifically mentioned. 

A lawyer is a minister of justice, an officer of the courts, a client’s advocate, and a member of an 
ancient, honourable and learned profession. 

In these several capacities it is a lawyer’s duty to promote the interests of the state, serve the 
cause of justice, maintain the authority and dignity of the courts, be faithful to clients, be candid 
and courteous in relations with other lawyers and demonstrate personal integrity. 

  1. To the state 

(1) A lawyer owes a duty to the state, to maintain its integrity and its law. A lawyer 
should not aid, counsel, or assist any person to act in any way contrary to the law. 

(2) When engaged as a Crown prosecutor, a lawyer’s primary duty is not to seek a 
conviction but to see that justice is done; to that end the lawyer should make 
timely disclosure to the defence of all facts and known witnesses whether tending 
to show guilt or innocence, or that would affect the punishment of the accused. 

(3) A lawyer should accept without hesitation, and if need be without fee or reward, 
the cause of any person assigned to the lawyer by the court, and exert every effort 
on behalf of that person. 

  2. To courts and tribunals 

(1) A lawyer’s conduct should at all times be characterized by candour and fairness. 
The lawyer should maintain toward a court or tribunal a courteous and respectful 
attitude and insist on similar conduct on the part of clients, at the same time 
discharging professional duties to clients resolutely and with self-respecting 
independence. 

(2) Judges, not being free to defend themselves, are entitled to receive the support of 
the legal profession against unjust criticism and complaint. Whenever there is 
proper ground for serious complaint against a judicial officer, it is proper for a 
lawyer to submit the grievance to the appropriate authorities. 

(3) A lawyer should not attempt to deceive a court or tribunal by offering false 
evidence or by misstating facts or law and should not, either in argument to the 
judge or in address to the jury, assert a personal belief in an accused’s guilt or 
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innocence, in the justice or merits of the client’s cause or in the evidence 
tendered before the court. 

(4) A lawyer should never seek privately to influence a court or tribunal, directly or 
indirectly, in the lawyer’s or a client’s favour, nor should the lawyer attempt to 
curry favour with juries by fawning, flattery, or pretended solicitude for their 
personal comfort. 

  3. To the client 

(1) A lawyer should obtain sufficient knowledge of the relevant facts and give 
adequate consideration to the applicable law before advising a client, and give an 
open and undisguised opinion of the merits and probable results of the client’s 
cause. The lawyer should be wary of bold and confident assurances to the client, 
especially where the lawyer’s employment may depend on such assurances. The 
lawyer should bear in mind that seldom are all the law and facts on the client’s 
side, and that audi alteram partem is a safe rule to follow. 

(2) A lawyer should disclose to the client all the circumstances of the lawyer’s 
relations to the parties and interest in or connection with the controversy, if any, 
which might influence whether the client selects or continues to retain the 
lawyer. A lawyer shall not act where there is a conflict of interests between the 
lawyer and a client or between clients. 

(3) Whenever the dispute will admit of fair settlement the client should be advised to 
avoid or to end the litigation. 

(4) A lawyer should treat adverse witnesses, litigants, and counsel with fairness and 
courtesy, refraining from all offensive personalities. The lawyer must not allow a 
client’s personal feelings and prejudices to detract from the lawyer’s professional 
duties. At the same time the lawyer should represent the client’s interests 
resolutely and without fear of judicial disfavour or public unpopularity. 

(5) A lawyer should endeavour by all fair and honourable means to obtain for a 
client the benefit of any and every remedy and defence which is authorized by 
law. The lawyer must, however, steadfastly bear in mind that this great trust is to 
be performed within and not without the bounds of the law. The office of the 
lawyer does not permit, much less demand, for any client, violation of law or any 
manner of fraud or chicanery. No client has a right to demand that the lawyer be 
illiberal or do anything repugnant to the lawyer’s own sense of honour and 
propriety. 

(6) It is a lawyer’s right to undertake the defence of a person accused of crime, 
regardless of the lawyer’s own personal opinion as to the guilt of the accused. 
Having undertaken such defence, the lawyer is bound to present, by all fair and 
honourable means and in a manner consistent with the client’s instructions, every 
defence that the law of the land permits, to the end that no person will be 
convicted but by due process of law. 

(7) A lawyer should not, except as by law expressly sanctioned, acquire by purchase 
or otherwise any interest in the subject-matter of the litigation being conducted 
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by the lawyer. A lawyer should scrupulously guard, and not divulge or use for 
personal benefit, a client’s secrets or confidences. Having once acted for a client 
in a matter, a lawyer must not act against the client in the same or any related 
matter. 

(8) A lawyer must record, and should report promptly to a client the receipt of any 
moneys or other trust property. The lawyer must use the client’s moneys and trust 
property only as authorized by the client, and not co-mingle it with that of the 
lawyer.  

(9) A lawyer is entitled to reasonable compensation for services rendered, but should 
avoid charges which are unreasonably high or low. The client’s ability to pay 
cannot justify a charge in excess of the value of the service, though it may require 
a reduction or waiver of the fee. 

(10) A lawyer should try to avoid controversies with clients regarding compensation 
so far as is compatible with self-respect and with the right to receive reasonable 
recompense for services. A lawyer should always bear in mind that the 
profession is a branch of the administration of justice and not a mere money-
making business. 

(11) A lawyer who appears as an advocate should not submit the lawyer’s own 
affidavit to or testify before a court or tribunal except as to purely formal or 
uncontroverted matters, such as the attestation or custody of a document, unless it 
is necessary in the interests of justice. If the lawyer is a necessary witness with 
respect to other matters, the conduct of the case should be entrusted to other 
counsel. 

  4. To other lawyers 

(1) A lawyer’s conduct toward other lawyers should be characterized by courtesy 
and good faith. Any ill feeling that may exist between clients or lawyers, 
particularly during litigation, should never be allowed to influence lawyers in 
their conduct and demeanour toward each other or the parties. Personal remarks 
or references between lawyers should be scrupulously avoided, as should 
quarrels between lawyers which cause delay and promote unseemly wrangling. 

(2) A lawyer should neither give nor request an undertaking that cannot be fulfilled 
and should fulfil every undertaking given. A lawyer should never communicate 
upon or attempt to negotiate or compromise a matter directly with any party who 
the lawyer knows is represented therein by another lawyer, except through or 
with the consent of that other lawyer. 

(3) A lawyer should avoid all sharp practice and should take no paltry advantage 
when an opponent has made a slip or overlooked some technical matter. A 
lawyer should accede to reasonable requests which do not prejudice the rights of 
the client or the interests of justice. 
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  5. To oneself 

(1) A lawyer should assist in maintaining the honour and integrity of the legal 
profession, should expose without fear or favour before the proper tribunals, 
unprofessional or dishonest conduct by any other lawyer and should accept 
without hesitation a retainer against any lawyer who is alleged to have wronged 
the client. 

(2) It is the duty of every lawyer to guard the Bar against the admission to the 
profession of any candidate whose moral character or education renders that 
person unfit for admission. 

(3) A lawyer should make legal services available to the public in an efficient and 
convenient manner that will command respect and confidence. A lawyer’s best 
advertisement is the establishment of a well-merited reputation for competence 
and trustworthiness. 

(4) No client is entitled to receive, nor should any lawyer render any service or 
advice involving disloyalty to the state, or disrespect for the judicial office, or the 
corruption of any persons exercising a public or private trust, or deception or 
betrayal of the public. 

(5) A lawyer should recognize that the oaths taken upon admission to the Bar are 
solemn undertakings to be strictly observed. 

(6) All lawyers should bear in mind that they can maintain the high traditions of the 
profession by steadfastly adhering to the time-honoured virtues of probity, 
integrity, honesty and dignity. 
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CHAPTER 2 

INTEGRITY 

Dishonourable conduct 

  1. A lawyer must not, in private life, extra-professional activities or professional practice, 
engage in dishonourable or questionable conduct that casts doubt on the lawyer’s 
professional integrity or competence, or reflects adversely on the integrity of the legal 
profession or the administration of justice.1 

[amended 09/94] 

Duty to meet financial obligations 

  2. The lawyer has a professional duty, quite apart from any legal liability, to meet 
professional financial obligations incurred or assumed in the course of practice, such as 
agency accounts, obligations to members of the profession, fees or charges of witnesses, 
sheriffs, special examiners, registrars, reporters and public officials when called upon to 
do so. 

Discrimination 

  3. A lawyer has a special responsibility to respect the requirements of human rights laws. 

[added 09/94; amended 10/08] 

  3.1 A lawyer must not refuse to employ or refuse to continue to employ a person or 
discriminate against a person regarding employment or any term or condition of 
employment because of the race, colour, ancestry, place of origin, political belief, 
religion, marital status, family status, physical or mental disability, sex, sexual orientation 
or age of that person or because that person has been convicted of a criminal or summary 
conviction offence that is unrelated to the employment or to the intended employment of 
that person. 

[added 10/08] 

  4. Rule 3.1 does not apply 

(a)  as it relates to age, to a bona fide scheme based on seniority, 

(b)  as it relates to marital status, physical or mental disability, sex or age, to the 
operation of a bona fide retirement, superannuation or pension plan or to a bona 
fide group or employee insurance plan, whether or not the plan is the subject of a 
contract of insurance between an insurer and an employer, or 
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(c)  to a refusal, limitation, specification or preference based on a bona fide 
occupational requirement. 

[added 09/94; amended 10/08] 

  4.1  A lawyer must not, without a bona fide and reasonable justification,  

(a) deny to a person or class of persons any service customarily available to the 
public, or  

(b)  discriminate against a person or class of persons regarding any service 
customarily available to the public  

because of the race, colour, ancestry, place of origin, religion, marital status, family 
status, physical or mental disability, sex, sexual orientation or age of that person or class 
of persons. 

[added 10/08]  

  5. A lawyer must not engage in any form of harassment, including sexual harassment,2 

based on the prohibited grounds in Rule 3.1. 

[added 09/94; amended 10/08] 

  6. Rules 3.1 and 4.1 do not preclude any program or activity that has as its object the 
amelioration of conditions of disadvantaged individuals or groups. 

[added 09/94; amended 10/08] 

 

FOOTNOTES: 

  1. A lawyer must not exploit the relationship between solicitor and client to the lawyer’s 
own advantage. An intimate relationship between a lawyer and a client, such as a sexual 
one, may constitute exploitation. 

 An intimate relationship with a client is also likely to affect a lawyer’s professional 
judgement, which could cast doubt on a lawyer’s ability to represent the client 
competently. A lawyer owes each client a duty to provide objective legal advice and 
perform services in a professional manner. The lawyer must not permit any personal 
interest to interfere with that objectivity. 

[added 06/95] 
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  2. This reflects the Supreme Court of Canada’s decision in Janzen v. Platy Enterprises Ltd., 
[1989] 1 SCR 1252. The Court discusses the issue at pp. 1276-1291. Chief Justice 
Dickson said: 

 Common to all of these descriptions of sexual harassment is the concept of using 
a position of power to import sexual requirements into the workplace thereby 
negatively altering the working conditions of employees who are forced to 
contend with sexual demands. (at p. 1281) 

 Sexual harassment is not limited to demands for sexual favours made under 
threats of adverse job consequences should the employee refuse to comply with 
the demands ... Sexual harassment also encompasses situations in which sexual 
demands are foisted upon unwilling employees or in which employees must 
endure sexual groping, propositions, and inappropriate comments, but where no 
tangible economic rewards are attached to involvement in the behaviour. (at 
p. 1282) 

He concluded: 

 ... sexual harassment in the workplace may be broadly defined as unwelcome 
conduct of a sexual nature that detrimentally affects the work environment or 
leads to adverse job-related consequences for the victims of the harassment. (at 
p. 1284) 

 While the Janzen case dealt with sexual harassment in an employment situation, these 
Rules cover more than lawyers’ conduct as employers or employees. They also deal with 
relations among counsel, among partners, between lawyers and clients and between 
lawyers and court personnel. 

[renumbered 06/95; amended 10/08] 
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CHAPTER 3 

COMPETENCE, QUALITY OF SERVICE AND RELATIONSHIP TO CLIENTS 

Knowledge and skill 

  1. With respect to each area of law in which a lawyer practises, he or she must acquire and 
maintain adequate: 

(a) knowledge of the substantive law, 

(b) knowledge of the practice and procedures1 by which that substantive law can be 
effectively applied, and 

(c) skills to represent the client’s interests effectively. 

[amended 03/03] 

  2. Before accepting a retainer, a lawyer must be satisfied that he or she has the ability and 
capacity to deal adequately with any legal matters to be undertaken. 

[amended 03/03] 

Client capacity 

  2.1 If a client cannot adequately instruct counsel for any reason,2 the lawyer must maintain a 
normal client-lawyer relationship with the client, to the extent reasonably possible.  

[added 03/03] 

  2.2 A lawyer may seek the appointment of a guardian or take other protective action with 
respect to a client only if the lawyer:  

(a) reasonably believes that the client cannot adequately instruct counsel, 

(b) reasonably believes the appointment or other protective action is necessary to 
protect the client’s interest, and 

(c) does not take any action contrary to any instructions given to the lawyer by the 
client when the client was capable of giving such instructions.3 

[added 03/03] 

  2.3 A lawyer who reasonably believes that a client cannot adequately instruct counsel may, 
pending appointment of a representative of the client, continue to act for the client to the 
extent that instructions are implied or as otherwise permitted by law. 

[added 03/03] 
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Lack of capacity 

  2.4 A lawyer who is prevented from entering into a client-lawyer relationship with a person 
because of the person’s lack of capacity4 may provide reasonable and necessary minimal 
assistance to the person and disclose confidential information provided the lawyer: 

(a) is satisfied that the person cannot adequately instruct counsel generally or about 
possible protective action the lawyer might take, 

(b) makes it clear to anyone who may be misled by the lawyer’s involvement that the 
lawyer does not represent the person, 

(c) discloses the minimum amount of information required, and 

(d) does not take action contrary to any direction given to the lawyer by the person.5 

[added 03/03] 

Quality of service 

  3. A lawyer shall serve each client in a conscientious, diligent and efficient manner so as to 
provide a quality of service at least equal to that which would be expected of a competent 
lawyer in a similar situation. Without limiting the generality of the foregoing, the quality 
of service provided by a lawyer may be measured by the extent to which the lawyer: 

(a) keeps the client reasonably informed, 

(b) answers reasonable requests from the client for information, 

(c) responds, when necessary, to the client’s telephone calls, 

(d) keeps appointments with the client, 

(e) having informed the client that something will happen or that some step will be 
taken by a certain date, does not allow that date to pass without follow-up 
information or explanation, 

(f) answers within a reasonable time a communication that requires a reply, 

(g) does the work in hand in a prompt manner so that its value to the client is not 
diminished or lost, 

(h) prepares documents and performs other legal tasks accurately, 

(i) maintains office staff and facilities adequate to the lawyer’s practice, 

(j) informs the client of proposals of settlement, and explains them properly, 
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(k) discloses all relevant information to the client, and candidly advises the client 
about the position of a matter, whether such disclosure or advice might reveal 
neglect or error by the lawyer, 

(l) makes a prompt and complete report when the work is finished or, if a final 
report cannot be made, makes an interim report where one might reasonably be 
expected, 

(m) practises free of any self-induced disability, for example intoxicants or drugs, 
which would interfere with the member’s services to the client. 

Seeking assistance 

  4. A lawyer shall be alert to recognize any lack of competence for a particular task and, if 
consulted in such circumstances, shall either: 

(a) decline to act, or 

(b) obtain the client’s instructions to retain, consult or collaborate with: 

(i) a lawyer who is competent in that area of law, or 

(ii) an expert in non-legal matters, 

as is appropriate in the circumstances. 

Promptness 

  5. A lawyer shall make all reasonable efforts to provide prompt service to each client and, if 
the lawyer foresees undue delay, shall promptly inform the client. 

Duty of lawyer and law firm when a change affects clients 

  6. When a lawyer leaves a law firm to practise alone or to join another law firm, the 
departing lawyer and the law firm have a duty to inform all clients for whom the 
departing lawyer is the responsible lawyer in a legal matter that the clients have a right to 
choose who will continue to represent them. The same duty may arise when a firm is 
winding up or dividing into smaller units. 

[added 04/2010] 

  7. This duty does not arise if the lawyers affected by the changes, acting reasonably, 
conclude that the circumstances make it obvious that a client will continue as a client of a 
particular lawyer or law firm. 

[added 04/2010] 
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  8. When this Chapter requires a notification to clients, each client must receive a letter as 
soon as practicable after the effective date of the changes is determined, informing the 
client of the right to choose his or her lawyer. 

[added 04/2010] 

  9. It is preferable that this letter be sent jointly by the firm and any lawyers affected by the 
changes. However, in the absence of a joint announcement, the firm or any lawyers 
affected by the changes may send letters in substantially the form set out in Appendix 4. 

[added 04/2010] 

10. Lawyers whose clients are affected by changes in a law firm have a continuing obligation 
to protect client information and property, and must minimize any adverse effect on the 
interests of clients.6 

[added 04/2010] 

11. The right of a client to be informed of changes to a law firm and to choose his or her 
lawyer cannot be curtailed by any contractual or other arrangement. 

[added 04/2010] 

12. With respect to communication other than that required by these Rules, lawyers should be 
mindful of the common law restrictions upon uses of proprietary information, and 
interference with contractual and professional relations between the law firm and its 
clients. 

[added 04/2010] 

Pro bono  

  13. A lawyer’s professional responsibility to provide quality legal services to all clients is not 
affected by the limited ability of some clients to pay for those services, or the fact that the 
services are provided wholly or partly on a pro bono basis.7 

[added 06/2010] 

 

FOOTNOTES: 

  1. For a discussion of the correct procedure in swearing an affidavit or taking a solemn 
declaration, see Appendix 1 to this Handbook. 

  2. Such as, but not limited to, minority or mental disability. 

[added 03/2003] 
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  3.  A lawyer may have special duties of confidentiality to a client lacking capacity. See 
Chapter 5, Rule 16.  

[added 03/2003] 

  4. A lawyer may not form a client-lawyer relationship with a person who has never been the 
lawyer’s client and who lacks the capacity to instruct the lawyer, except if the lawyer is 
appointed to act by a court or tribunal, by operation of statute or in a proceeding in which 
some aspect of the client’s mental capacity is in issue. However, a lawyer may act for a 
person of marginal capacity who is capable of giving instructions on some matters but not 
others. 

[added 03/2003] 

  5. For example, such assistance might consist of appearing at a scheduled court appearance 
to protect the person’s interests or advising the Public Guardian and Trustee, family 
members or others of the person’s need for assistance. Lawyers must act with great care 
in these situations since the disclosure of confidential information could open a lawyer to 
a claim and an accusation of acting unlawfully. 

[added 03/2003] 

  6. This obligation generally includes an obligation to ensure that files transferred to a new 
lawyer or law firm are properly transitioned, including, when necessary, describing the 
status of the file and noting any unfulfilled undertakings and other outstanding 
commitments. 

[added 04/2010] 

  7. The provision of pro bono legal services has been a long tradition of the legal profession, 
which is consistent with Chapter 1, Canon 3(9). It is up to each lawyer to decide how 
much pro bono services he or she can provide. 

[added 06/2010] 
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CHAPTER 4 

AVOIDING QUESTIONABLE CONDUCT,  
INCLUDING IMPROPER COMMUNICATIONS 

Dealing with unrepresented persons 

  1. A lawyer acting for a client in a matter in which there is an unrepresented person must 
advise that client and unrepresented person that the latter’s interests are not being 
protected by the lawyer. 

[amended 03/2005] 

Communication with clients of other lawyers 

  1.1 A lawyer who has an interest in a matter, or represents a client who has an interest in a 
matter, must not communicate with any person regarding the matter if, to the lawyer’s 
knowledge, the person is represented by another lawyer, except through or with the 
consent of the person’s lawyer.1 

[added 04/1996; amended 12/1999] 

Threatening criminal or disciplinary proceedings 

  2. A lawyer must not threaten, or advise a person to threaten, to: 

(a) initiate or proceed with a criminal or quasi-criminal charge, or 

(b) make a complaint to a regulatory authority, 

 for the collateral purpose of enforcing the payment of a civil claim or securing any other 
civil advantage. 

[amended 03/2005] 

Coercion, improper influence or offering compensation to avoid prosecution 

  3. A lawyer must not wrongfully influence any person to prevent the Crown from 
proceeding with charges or cause the Crown to withdraw or stay charges in a criminal or 
quasi-criminal charge against the lawyer’s client. 

[amended 03/2005] 

  4. A lawyer must not: 

(a) advise a person to give, or  
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(b) personally give or offer to give, 

 any valuable consideration to another person in exchange for influencing the Crown not 
to proceed with a criminal or quasi-criminal charge that has been instituted against a 
client of the lawyer, unless the lawyer obtains the consent of the Attorney General or his 
or her agent. 

[amended 03/2005] 

Errors and omissions 

  5. A lawyer must comply with the terms of each professional liability insurance policy.2 

[amended 01/1994] 

  5.1 If, in respect of a matter in which the lawyer is or was engaged, the lawyer has a 
reasonable apprehension that an error or omission: 

(a) has been made, 

(b) is one for which the lawyer is or may be responsible, and 

(c) is or may be damaging to the client, 

then the lawyer must promptly: 

(d) inform the client of the facts of the error or omission, without admitting legal 
liability, and 

(e) recommend that the client obtain independent legal advice. 

[added 01/1994] 

Dishonesty, crime or fraud of client 

  6. A lawyer must not engage in any activity that the lawyer knows or ought to know assists 
in or encourages any dishonesty, crime or fraud.3  

[heading and rule amended 03/2005; heading amended 05/2005; rule amended 06/2011] 

Restricting future representation 

  7. A lawyer must not participate in offering or making an agreement in which a restriction 
on any lawyer’s right to practise is part of the settlement of a client lawsuit or other 
controversy. 

[added 10/2006] 

 



AVOIDING QUESTIONABLE CONDUCT, INCLUDING IMPROPER COMMUNICATIONS 

[07/2010] 10.1 

Public representations 

  8. A lawyer must not endorse or lend his or her credibility as a lawyer to the promotion or 
advertisement of any product, property, investment or service for sale to the public 
except: 

(a) a law practice with which the lawyer is affiliated, 

(b) a book or other publication that the lawyer has written or assisted in writing, or 

(c) a product designed to assist in the practice of law and with which the lawyer has 
experience. 

[moved from Chapter 14, Rule 6  05/2009] 

 

FOOTNOTES: 

  1. A lawyer who is not otherwise interested in a matter may provide a second opinion to a 
person with other legal representation, whether or not the lawyer is formally retained to 
do so. 

This rule is subject to a lawyer’s right to contact a witness under the conditions set out in 
Chapter 8. 

[added 04/1996; amended 05/1996; 12/1999] 

  2. Under both the Lawyers’ Compulsory Professional Liability Insurance Policy and any 
excess professional liability insurance policy in effect, a lawyer is contractually required 
to give written notice to the insurer immediately after the lawyer becomes aware of any 
actual or alleged error or any circumstances which could reasonably be expected to be the 
basis of a claim or suit covered under the policy. A lawyer who fails to comply with this 
contractual requirement risks having coverage denied, assuming personal liability for any 
damages awarded. Rule 5 imposes an ethical duty to report to the insurer. Imposing such 
an ethical obligation is necessary, in the public interest, to reduce the risk of coverage 
being denied. 

[amended 01/1994; renumbered 04/1996; amended 03/2010] 

  3. A lawyer has a duty to be on guard against becoming the tool or dupe of an unscrupulous 
client or of persons associated with such a client and, in some circumstances, may have a 
duty to make inquiries. For example, a lawyer should make inquiries of a client who: 

(a) seeks the use of the lawyer’s trust account without requiring any substantial legal 
services from the lawyer in connection with the trust matters, or 

(b) promises unrealistic returns on their investment to third parties who have placed 
money in trust with the lawyer or have been invited to do so. 

[renumbered 04/1996; amended 03/2005; 05/2005] 
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CHAPTER 5 

CONFIDENTIAL INFORMATION 

Duty of confidentiality 

  1. A lawyer shall hold in strict confidence all information concerning the business and 
affairs of the client acquired in the course of the professional relationship, regardless of 
the nature or source of the information or of the fact that others may share the knowledge, 
and shall not divulge any such information unless disclosure is expressly or impliedly1 
authorized by the client, or is required by law or by a court. 

[amended 11/99] 

  2. A lawyer shall take all reasonable steps to ensure the privacy and safekeeping of a 
client’s confidential information. 

  3. A lawyer shall not disclose the fact of having been consulted or retained by a person 
unless the nature of the matter requires such disclosure. 

  4. A lawyer shall preserve the client’s secrets even after the termination of the retainer, 
whether or not differences have arisen between them. 

Confidential information not to be used 

  5. A lawyer shall not use any confidential information respecting a client for the benefit of 
the lawyer or another person, or to the disadvantage of the client. When engaging in a 
business transaction with a client or former client in the limited circumstances permitted 
by Chapter 7, the lawyer shall not use for personal benefit any confidential information 
acquired in the course of acting for the client. 

  6. A lawyer who engages in literary work such as an autobiography or memoirs shall not 
disclose confidential information. 

  7. A lawyer shall not disclose to one client confidential information concerning or received 
from another client in a different matter, and shall decline employment or withdraw from 
a retainer which might require such disclosure. 

  8. A lawyer shall avoid indiscreet conversations or gossip, and shall not repeat gossip or 
information about a client’s affairs, even though the client is not named or otherwise 
identified. 

Confidential government information 

  9. A lawyer who, while in public employment, had substantial responsibility or confidential 
information relating to a matter shall not, after leaving public employment, represent any 
other party in connection with that matter, without the consent of the lawyer’s former 
public employer. 
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10. A lawyer who, while in public employment, acquired confidential government 
information about a person shall not, unless that person consents, represent a client other 
than the agency of which the lawyer was a public officer or employee, where that client’s 
interests are adverse to that person, in a matter in which the information could be used to 
the material disadvantage of that person. 

Disclosure authorized by client 

11. A lawyer may: 

(a) with the express or implied authority of the client, disclose confidential 
information, and 

(b) unless the client directs otherwise, disclose the client’s affairs to partners, 
associates and articled students and, to the extent necessary, to legal assistants, 
non-legal staff such as secretaries and filing clerks, and to others whose services 
are utilized by the lawyer. 

Disclosure to prevent a crime 

12. A lawyer may disclose information received as a result of a solicitor-client relationship if 
the lawyer has reasonable grounds to believe that the disclosure is necessary to prevent a 
crime involving death or serious bodily harm to any person. 

[amended 06/97] 

Disclosure required by law 

13. A lawyer who is required by law or by order of a court to disclose a client’s affairs shall 
not divulge more information than is necessary. 

14. A lawyer who is required, under the Criminal Code, the Income Tax Act or any other 
federal or provincial legislation, to produce or surrender a document or provide 
information which is or may be privileged shall, unless the client waives the privilege, 
claim a solicitor-client privilege in respect of the document. 

Use of opponent’s documents 

15. A lawyer who has access to or comes into possession of a document which the lawyer has 
reasonable grounds to believe belongs to or is intended for an opposing party and was not 
intended for the lawyer to see, shall: 

(a) return the document, unread and uncopied, to the party to whom it belongs, or 

(b) if the lawyer reads part or all of the document before realizing that it was not 
intended for him or her, cease reading the document and promptly return it, 
uncopied, to the party to whom it belongs, advising that party: 
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(i) of the extent to which the lawyer is aware of the contents, and 

(ii) what use the lawyer intends to make of the contents of the document. 

Incapacity 

  16. A lawyer may disclose a client’s confidential information for the purpose of securing the 
appointment of a guardian or in conjunction with other protective action taken on behalf 
of the client, provided: 

(a) the lawyer reasonably believes the client cannot adequately instruct counsel 
regarding the issue of disclosure, 

(b) the lawyer reasonably believes the disclosure is necessary to protect the client’s 
interests,  

(c) the disclosure is not contrary to any instructions concerning disclosure given to 
the lawyer by the client when the client was capable of giving such instructions, 
and 

(d) the lawyer discloses the minimum amount of information required.2 

[added 03/03] 

 

FOOTNOTES: 

  1. A client who voluntarily discloses or authorizes disclosure of a privileged 
communication, who makes legal advice an issue in proceedings, who commences a 
malpractice action against a lawyer or who instigates a disciplinary proceeding manifests 
an intention to waive privilege, at least to the extent necessary for the lawyer to mount a 
defence: see CED (Western 3rd) Vol. 12 “Evidence,” Section 1054, p. 733, and cases 
cited, including R. v. Dunbar and Logan (1982), 68 CCC (2d) 13 (Ont. CA). 

[amended 11/99] 

  2. A lawyer may have duties of confidentiality to a non-client lacking capacity. See Chapter 
3, Rule 2.4.  

[added 03/03] 
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CHAPTER 6 

CONFLICTS OF INTEREST BETWEEN CLIENTS 

General principles 

  1. As a general principle, a lawyer has a duty to give undivided loyalty to every client. 

[amended 07/01] 

  2. A lawyer may act for clients adverse in interest in circumstances permitted in this 
chapter. 

[amended 07/01] 

  3. A lawyer may, with informed client consent, represent clients in circumstances that 
might, in the future, give rise to divided loyalties. 

[amended 07/01] 

Acting for two or more clients 

  4. A lawyer may jointly represent two or more clients if, at the commencement of the 
retainer, the lawyer: 

(a) explains to each client the principle of undivided loyalty, 

(b) advises each client that no information received from one of them as a part of the 
joint representation can be treated as confidential as between them, 

(c) receives from all clients the fully informed consent to one of the following 
courses of action to be followed in the event the lawyer receives from one client, 
in the lawyer’s separate representation of that client, information relevant to the 
joint representation: 

(i) the information must not be disclosed to the other jointly represented 
clients, and the lawyer must withdraw from the joint representation; 

(ii) the information must be disclosed to all other jointly represented clients, 
and the lawyer may continue to act for the clients jointly, and 

(d) secures the informed consent of each client (with independent legal advice, if 
necessary) as to the course of action that will be followed if a conflict arises 
between them. 

[amended 01/95] 
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  5. If a lawyer jointly represents two or more clients, and a conflict arises between any of 
them, the lawyer must cease representing all the clients, unless all of the clients: 

(a) consented, under paragraph 4(d), to the lawyer continuing to represent one of 
them or a group of clients that have an identity of interests, or  

(b) give informed consent to the lawyer assisting all of them to resolve the conflict. 

[amended 01/95] 

  6. A lawyer who ceased joint representation under Rule 5 or who continued to represent one 
or more clients under paragraph 5(a) may, with the informed consent of all the clients, 
resume representation of all of them after the conflict has been resolved. 

[amended 01/95] 

  6.01 Appendix 6 to this Handbook sets out two precedent letters that lawyers may use as the 
basis for compliance with Rules 4 to 6. 

[added 04/00] 

Space-sharing arrangements 

  6.1  In Rules 6.1 to 6.3 and 7.1, “sharing space” means sharing office space with one or 
more other lawyers, but not practising or being held out to be practising in partnership or 
association with the other lawyer or lawyers.1 

[added 05/96] 

  6.2 Unless all lawyers sharing space together agree that they will not act for clients adverse 
in interest to the client of any of the others,2 each lawyer who is sharing space must 
disclose in writing to all of the lawyer’s clients:  

(a) that an arrangement for sharing space exists,  

(b) the identity of the lawyers who make up the firm acting for the client, and 

(c) that lawyers sharing space with the firm are free to act for other clients who are 
adverse in interest to the client.3 

[added 05/96] 

Acting against a current client 

  6.3 A lawyer must not represent a client for the purpose of acting against the interests of 
another client of the lawyer unless: 

(a) both clients are informed that the lawyer proposes to act for both clients and both 
consent, and 
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(b) the matters are substantially unrelated and the lawyer does not possess 
confidential information arising from the representation of one client that might 
reasonably affect the other representation. 

[added 07/2001] 

  6.4 For the purposes of Rule 6.3, the consent of a client to the lawyer acting for another client 
adverse in interest may be inferred in the absence of contrary instructions if, in the 
reasonable belief of the lawyer, the client would consent in the matter in question because 
the client has 

(a) previously consented to the lawyer, or another lawyer, acting for another client 
adverse in interest,  

(b) commonly permitted a lawyer to act against the client while retaining the same 
lawyer in other matters to act on the client’s behalf, or 

(c) consented, generally, to the lawyer acting for another client adverse in interest. 

[added 07/2001] 

Acting against a former client 

  7. Subject to Rule 7.4, a lawyer must not represent a client for the purpose of acting against 
the interests of a former client of the lawyer unless: 

(a) the former client is informed that the lawyer proposes to act for a client adverse 
in interest to the former client and the former client consents to the new 
representation, or 

(b) the new representation is substantially unrelated to the lawyer’s representation of 
the former client, and the lawyer does not possess confidential information 
arising from the representation of the former client that might reasonably affect 
the new representation. 

[amended 02/1995; 07/2001] 

Limited representation 

  7.01 In Rules 7.01 to 7.04,4 “limited legal services” means advice or representation of a 
summary nature provided by a lawyer to a client under the auspices of a not-for-profit 
organization with the expectation by the lawyer and the client that the lawyer will not 
provide continuing representation in the matter. 

[added 01/2009] 
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  7.02 A lawyer must not provide limited legal services if the lawyer is aware of a conflict of 
interest and must cease providing limited legal services if at any time the lawyer becomes 
aware of a conflict of interest. 

[added 01/2009] 

  7.03 A lawyer may provide limited legal services notwithstanding that another lawyer has 
provided limited legal services under the auspices of the same not-for-profit organization 
to a client adverse in interest to the lawyer’s client, provided no confidential information 
about a client is available to another client from the not-for-profit organization.  

[added 01/2009] 

  7.04 If a lawyer keeps information obtained as a result of providing limited legal services 
confidential from the lawyer’s partners and associates, the information is not imputed to 
the partners or associates, and a partner or associate of the lawyer may 

(a) continue to act for another client adverse in interest to the client who is obtaining 
or has obtained limited legal services, and 

(b) act in future for another client adverse in interest to the client who is obtaining or 
has obtained limited legal services. 

[added 01/2009] 

Conflicts arising as a result of transfer between law firms 

  7.1  In Rules 7.1 to 7.9 and Appendix 5: 

 “client” includes anyone to whom a lawyer owes a duty of confidentiality, whether or 
not a solicitor-client relationship exists between them; 

 “confidential information” means information not generally known to the public that is 
obtained from a client; 

 “law firm” includes one or more lawyers practising: 

(a) in a sole proprietorship, 

(b) in a partnership, 

(c) in an arrangement for sharing space,5 

(d) as a law corporation, 

(e) in a government, a Crown corporation or any other public body,6  

(f) in a corporation or other body,7 and 

(g) in a multi-disciplinary practice (MDP);7.1 

[amended 12/2009, effective 07/2010] 
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 “lawyer” means a member of the Society, and includes an articled student registered in 
the Law Society Admission Program; 

 “matter” means a case or client file, but does not include general “know-how” and, in 
the case of a government lawyer, does not include policy advice unless the advice relates 
to a particular case. 

[added 02/95; amended 05/96] 

Application of Rules8 

  7.2  Rules 7.1 to 7.9 apply when a lawyer transfers from one law firm (“former law firm”) to 
another (“new law firm”), and either the transferring lawyer or the new law firm is aware 
at the time of the transfer or later discovers that: 

(a) the new law firm represents a client in a matter that is the same as or related to a 
matter in which the former law firm represents its client (“former client”), 

(b) the interests of those clients in that matter conflict, and 

(c) the transferring lawyer actually possesses relevant information respecting that 
matter. 

[added 02/95] 

  7.3  Rules 7.4 to 7.7 do not apply to a lawyer employed by the federal or a provincial or 
territorial attorney general or department of justice who continues to be employed by that 
attorney general or department of justice after transferring from one department, ministry 
or agency to another. 

[added 02/95] 

Firm disqualification 

  7.4  If the transferring lawyer actually possesses confidential information relevant to a matter 
referred to in paragraph 7.2(a) respecting the former client that may prejudice the former 
client if disclosed to a member of the new law firm, the new law firm must cease its 
representation of its client in that matter unless: 

(a) the former client consents to the new law firm’s continued representation of its 
client, or 

(b) the new law firm can establish, in accordance with Rule 7.8, when called upon to 
do so by a party adverse in interest, that: 

(i) it is reasonable that its representation of its client in the matter continue, 
having regard to all relevant circumstances, including: 
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(A) the adequacy of the measures taken under subparagraph (ii), 

(B) the extent of prejudice to the affected clients, and 

(C) the good faith of the former client and the client of the new law 
firm, and 

(ii) it has taken reasonable measures to ensure that there will be no 
disclosure of the former client’s confidential information by the 
transferring lawyer to any member of the new law firm.9 

[added 02/95; amended 02/09] 

Continued representation not to involve transferring lawyer  

  7.5  If the transferring lawyer actually possesses information relevant to a matter referred to in 
paragraph 7.2(a) respecting the former client, but that information is not confidential 
information that may prejudice the former client if disclosed to a member of the new law 
firm, the new law firm must notify its client of the relevant circumstances and its 
intended action under Rules 7.1 to 7.9. 

[added 02/95; heading and rule amended 02/09] 

  7.6  Unless the former client consents, a transferring lawyer to whom Rule 7.4 or 7.5 applies 
must not: 

(a) participate in any manner in the new law firm’s representation of its client in that 
matter, or 

(b) disclose any confidential information respecting the former client. 

[added 02/95] 

  7.7  Unless the former client consents, a member of the new law firm must not discuss the 
new law firm’s representation of its client or the former law firm’s representation of the 
former client in that matter with a transferring lawyer to whom Rule 7.4 or 7.5 applies. 

[added 02/95] 

Determination of compliance 

  7.8  Anyone who has an interest in, or who represents a party in, a matter referred to in Rules 
7.1 to 7.9 may apply to a court of competent jurisdiction for a determination of any aspect 
of those Rules, or seek the opinion of the Society on the application of those Rules. 

[added 02/95] 
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Due diligence 

  7.9  A lawyer must exercise due diligence in ensuring that each member and employee of the 
lawyer’s law firm, and each other person whose services the lawyer has retained: 

(a) complies with Rules 7.1 to 7.9, and 

(b) does not disclose: 

(i) confidences of clients of the firm, and 

(ii) confidences of clients of another law firm in which the person has 
worked. 

[added 02/95] 

Finders’ fees 

  8. A lawyer who, in exchange for making an introduction between a borrower and a lender, 
receives any payment from one of them, shall not act for the other of them in any 
resulting transaction between them, unless the lawyer: 

(a) makes full disclosure to the client, and 

(b) pays the fee over to the client or credits the same against the lawyer’s own 
account to the client. 

 The principle here involved is that the lawyer should not, by receiving or bargaining for 
compensation from any source except the client, be put in a position which might 
interfere with the lawyer’s undivided loyalty to the client. 

 These principles apply to fees received from mutual fund corporations and other financial 
institutions for procuring investment in those institutions. 

Acting as a family law mediator 

  9. A lawyer who acts as a family law mediator shall comply with Appendix 2 to this 
Handbook and, to the extent they are not inconsistent with Appendix 2, the Rules in this 
Chapter. 

Real property conveyancing transactions 

10. A lawyer who agrees to act in a real property conveyancing transaction for two or more 
parties with different interests shall comply with this Chapter and with Appendix 3 to this 
Handbook. 
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FOOTNOTES: 

  1. Different rules apply when lawyers are held out as practising in partnership or 
association. See Chapter 13, Rule 6. 

[added 05/96] 

  2. Like other lawyers, those who share space must take all reasonable measures to ensure 
client confidentiality. Lawyers who do not wish to act for clients adverse in interest to 
clients of lawyers with whom they share space should establish an adequate conflicts 
check system. 

 In order both to ensure confidentiality and to avoid conflicts, a lawyer must have the 
consent of each client before disclosing any information about the client for the purpose 
of conflicts checks. Consent may be implied in some cases but, if there is any doubt, the 
best course is to obtain express consent. 

[added 05/96] 

  3. While disclosure is required of all lawyers sharing space who reserve the right to act for 
clients adverse in interest, disclosure is recommended for all lawyers sharing space, 
including those who agree not to act for clients adverse in interest to the clients of the 
lawyers with whom they share space. 

[added 05/96] 

  4. These Rules contemplate that, in some instances when a lawyer provides limited legal 
services, it may be impractical for the lawyer to perform a conflicts check before 
providing legal services to a client. 

[added 01/09] 

  5. This recognizes  

(a) the concern that opposing clients may have about the appearance of proximity of 
lawyers sharing space, and 

(b) the risk that lawyers sharing space may be exposed inadvertently to confidential 
information of an opposing client. 

[added 02/95; amended 12/95; renumbered 05/96; 01/09] 

  6. Rules 7.1 to 7.9 apply to lawyers transferring to or from government service and into or 
out of an in-house counsel position, but do not extend to purely internal transfers in 
which, after transfer, the employer remains the same. 

[added 02/95; renumbered 05/96; 01/09] 
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  7. Rules 7.1 to 7.9 treat as one “law firm” such entities as the various legal services units of 
a government, a corporation with separate regional legal departments, an inter-provincial 
law firm and a legal aid program with many community law offices. The more 
autonomous that each such unit or office is, the easier it should be, in the event of a 
conflict, for the new firm to obtain the former client’s consent. 

[added 02/1995; renumbered 05/1996; 01/09; amended 02/2009] 

  7.1 See the definition of “MDP” in Rule 1 and Rules 2-23.1 to 2-23.12 of the Law Society 
Rules. 

[added 12/2009, effective 07/2010] 

  8. Rules 7.1 to 7.9 are intended to regulate lawyers and articled students who transfer 
between law firms. They also impose a general duty on lawyers to exercise due diligence 
in the supervision of non-lawyer staff, to ensure that they comply with the Rules and with 
the duty not to disclose confidences of clients of: 

(a) the lawyer’s firm, or 

(b) other law firms in which the non-lawyer staff have worked. 

[added 02/1995; renumbered and amended 05/1996; renumbered 01/2009] 

  9. Appendix 5 to this Handbook may be helpful in determining what constitutes “reasonable 
measures” in this context.  

 Issues arising as a result of a transfer between law firms should be dealt with promptly. A 
lawyer’s failure to promptly raise any issues identified may prejudice clients and may be 
considered sharp practice. 

[added 02/1995; amended 06/1995; renumbered and amended 05/1996; renumbered 01/2009; amended 02/2009] 
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CHAPTER 7 

CONFLICTS OF INTEREST BETWEEN LAWYER AND CLIENT 

 

The purpose of this Chapter is to state the general principles that should guide a lawyer’s conduct 
when the lawyer is invited to act both as legal advisor and business associate. 

Generally speaking, a lawyer may act as legal advisor or as business associate, but not both. 

These principles are not intended to preclude a lawyer from performing legal services on his or 
her own behalf. Lawyers should be aware, however, that acting in certain circumstances may 
cause them to be uninsured as a result of Exclusion 6 in the B.C. Lawyers’ Compulsory 
Professional Liability Insurance Policy and similar provisions in other insurance policies.1 

[amended 04/03] 

Direct or indirect financial interest 

  1. Except as otherwise permitted by the Handbook, a lawyer must not perform any legal 
services for a client if: 

2 

(a) the lawyer has a direct or indirect financial interest in the subject matter of the 
legal services, or 

(b) anyone, including a relative, partner, employer, employee, business associate or 
friend of the lawyer, has a direct or indirect financial interest that would 
reasonably be expected to affect the lawyer’s professional judgement. 

[amended 04/03] 

Financial or membership interest in the client 

  2. A lawyer must not perform any legal services for a client with whom or in which the 
lawyer or anyone, including a relative, partner, employer, employee, business associate or 
friend of the lawyer, has a financial or membership interest that would reasonably be 
expected to affect the lawyer’s professional judgement. 

[amended 04/03] 

Transaction with a client 

  3. A lawyer must not purchase anything from or sell anything to a client of the lawyer’s 
firm unless the transaction is clearly severable from any legal work performed by the 
lawyer or by another lawyer in the firm for the client, and either: 
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(a) the transaction is of a routine nature to and in the ordinary course of business of 
the client, or 

(b) the client is independently represented in all aspects of the transaction. 

[amended 04/03] 

Client loan, credit or guarantee 

  4. Unless the transaction is of a routine nature to and in the ordinary course of business of 
the client, a lawyer must not borrow money or obtain credit from a client of the lawyer’s 
firm, or obtain a benefit from any security or guarantee given by such a client. 

[amended 04/03] 

Financial interest in a client 

  5. A lawyer must not acquire a financial interest in a client of the lawyer’s firm unless: 

(a) the acquisition is effected on or through the facilities of a stock exchange, or 

(b) the client: 

(i) acknowledges in writing that the lawyer is not representing the client in 
the acquisition and the client will not rely on the lawyer’s advice in the 
matter, and 

(ii) is independently represented in all aspects of the acquisition. 

[amended 04/03] 

Ancillary business or occupation 

  6. A lawyer must not carry on any business or occupation other than the practice of law in 
such a way that a person might reasonably: 

(a) find it difficult to determine whether in any matter the lawyer is acting as a 
lawyer, or 

(b) expect that in the carrying on of the other business or occupation the lawyer will 
exercise legal judgement or skill for the protection of that person. 

 A lawyer who concurrently practises law and carries on another business or occupation 
must not act for a client if the client’s interests and the lawyer’s business or occupational 
interests differ. 

[amended 04/03] 
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Investing a client’s funds 

  7. A lawyer must not invest the funds of a client of the lawyer’s firm or advise such a client 
to invest the client’s funds in anything in which the lawyer or anyone, including a 
relative, partner, employer, employee, business associate or friend of the lawyer, has a 
personal interest, if that interest would reasonably be expected to affect the lawyer’s 
professional judgement. 

[amended 04/03] 

 

FOOTNOTES: 

  1. Whether or not insurance coverage under the compulsory policy is lost is determined 
separate and apart from the ethical obligations addressed in this chapter. Review the 
current policy for the exact wording of Exclusion 6 or contact the Lawyers Insurance 
Fund regarding the application of the Exclusion to a particular set of circumstances. 

[rescinded and replaced 04/03] 

  2. This rule does not prohibit a lawyer from acquiring an ownership interest in a client in 
lieu of a cash fee for providing legal services, provided the lawyer complies with Rules 2 
and 5 of this Chapter. 

[added 04/03] 
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CHAPTER 7.1 

PRESERVATION OF CLIENT VALUABLES 

Definitions 

  1. In this chapter,  

 “client” includes any person on whose behalf a lawyer holds valuables; and 

 “valuables” means: 

(a) cash,1 

(b) negotiable securities such as shares and bonds, and  

(c) property of value such as jewellery and precious metals. 

[added 09/96] 

Application of chapter 

  2. This chapter deals only with a lawyer’s obligation to preserve and account for valuables 
entrusted to the lawyer by a client.  It does not affect a lawyer’s duty to preserve other 
client property and funds. 

[added 09/96] 

Duty of safekeeping 

  3. A lawyer owes a duty to preserve and keep safe any valuables that a client entrusts to the 
lawyer, including a duty to take the same care of entrusted valuables as a professional 
fiduciary would take when dealing with similar valuables.  

[added 09/96] 

Notice to client 

  4. A lawyer who receives valuables of or relating to a client must notify the client promptly, 
unless the lawyer is satisfied that the client is aware that the valuables have come into the 
lawyer’s custody. 

[added 09/96] 
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Adequate measures 

  5. A lawyer must take the following steps as a minimum to preserve adequately and keep 
safe a client’s valuables: 

(a) clearly label and identify the client’s valuables; 

(b) place the valuables in a secure place apart from the lawyer’s own property; 

(c) maintain with the lawyer’s accounting records a complete listing of clients’ 
valuables in the lawyer’s custody. 

[added 09/96] 

Return of valuables 

  6. Subject to any right of lien or any agreement to the contrary, a lawyer must return 
valuables to the client promptly on request or at the conclusion of the lawyer’s retainer.2 

[added 09/96] 

 

FOOTNOTES: 

  1. This chapter applies when a lawyer receives cash for safekeeping, as distinct from 
holding funds in trust.  A lawyer’s duties regarding clients’ funds held in trust are set out 
in Part 3, Division 7 of the Law Society Rules. 

[updated 12/99] 

  2. In case of a dispute as to the person entitled to receive the valuables, the lawyer may have 
recourse to the courts to resolve the dispute. 
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CHAPTER 8 

THE LAWYER AS ADVOCATE 

Prohibited conduct 

  1. A lawyer must not: 

(a) abuse the process of a court or tribunal by instituting or prosecuting proceedings 
that, although legal in themselves, are clearly motivated by malice on the part of 
the client and are brought solely for the purpose of injuring another party, 

(b) knowingly assist the client to do anything or acquiesce in the client doing 
anything dishonest or dishonourable, 

(c) appear before a judicial officer when the lawyer, the lawyer’s associates or the 
client have business or personal relationships with the officer that may 
reasonably be perceived to affect the officer’s impartiality, 

(d) attempt or acquiesce in anyone else attempting, directly or indirectly, to influence 
the decision or actions of a court or tribunal or any of its officials by any means 
except open persuasion as an advocate, 

(e) knowingly assert something for which there is no reasonable basis in evidence, or 
the admissibility of which must first be established, 

(e.1) make suggestions to a witness recklessly or that the lawyer knows to be false,1 

(f) deliberately refrain from informing the court or tribunal of any pertinent 
authority directly on point that has not been mentioned by an opponent, 

(g) dissuade a material witness from giving evidence, or advise such a witness to be 
absent, 

(h) knowingly permit a party or a witness to be presented in a false way, or to 
impersonate another person, or 

(i) appear before a court or tribunal while impaired by alcohol or a drug. 

[amended 09/06; 09/07] 

Offering to give false testimony 

  2. When a client advises a lawyer that the client intends to offer false testimony in a 
proceeding, the lawyer must explain to the client the lawyer’s professional duty to 
withdraw if the client insists on offering, or in fact does offer, false testimony. 

[amended 09/06] 
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  3. When a client who has been counselled in accordance with Rule 2 advises the lawyer that 
the client intends to offer false testimony in a proceeding, the lawyer must withdraw from 
representing the client in that matter, in accordance with Chapter 10. 

[amended 09/06] 

  4. A lawyer who withdraws under Rule 3 must not disclose to the court or tribunal, or to any 
other person, the fact that the withdrawal was occasioned by the client’s insistence on 
offering false testimony. 

[amended 09/06] 

  5. A lawyer must not call as a witness in a proceeding a person who has advised the lawyer 
that the witness intends to offer false testimony. 

[amended 09/06] 

Inconsistent statements or testimony 

  6. Mere inconsistency in a client’s or witness’s statements or testimony, or between two 
proffered defences, is insufficient to support the conclusion that the person will offer or 
has offered false testimony. However, when such inconsistency exists, the lawyer must 
explore the inconsistency with the client or witness at the first available opportunity. If, 
based on that enquiry, the lawyer is certain that the client or witness intends to offer false 
testimony, the lawyer must comply with Rules 2 to 5. Otherwise, the lawyer is entitled to 
proceed, leaving it to the court or tribunal to assess the truth or otherwise of the client’s 
or witness’s statements or testimony. 

[amended 09/06] 

Duty to withdraw 

  7. When a client wishes to adopt a course prohibited by this Chapter, the lawyer must do 
everything reasonably possible to prevent it. 

[amended 09/06] 

  8. If, despite the lawyer’s actions under Rule 7, the client does anything prohibited under 
this Chapter, the lawyer must withdraw from representing the client, subject to Rules 2 to 
5 and in accordance with Chapter 10. 

[amended 09/06] 
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The lawyer as witness 

  9. A lawyer who gives viva voce or affidavit evidence in a proceeding must not continue to 
act as counsel in that proceeding unless  

(a) the evidence relates to a purely formal or uncontroverted matter, or 

(b) it is necessary in the interests of justice. 

[amended 09/06] 

10. A lawyer who was a witness in proceedings must not appear as advocate in any appeal 
from the decision in those proceedings, when the lawyer’s evidence may reasonably be 
expected to be an issue on the appeal. 

[amended 09/06] 

Interviewing witnesses 

11. [rescinded 05/96] 

12. There is no property in a witness, and a lawyer may properly seek information from any 
potential witness, whether or not the witness is under subpoena. 

 This Rule is subject to Rules 12.1 to 17 when the lawyer has an interest in the proceeding 
or represents a client who has an interest in the proceeding. 

[amended 05/96; 12/99] 

12.1 If a lawyer knows that a potential witness is represented in the proceeding by another 
lawyer, the lawyer must: 

(a) notify the other lawyer before contacting the potential witness, and 

(b) if the potential witness is a party to the proceeding, make no contact except 
through or with the consent of the other lawyer. 

[added 05/96] 

12.2 A lawyer must disclose to a potential witness the lawyer’s interest in the proceeding 
before seeking any information from him or her. 

[added 05/96] 

12.3 In contacting a potential witness, a lawyer must take care not to: 

(a) subvert or suppress any evidence, or 

(b) procure the witness to stay out of the way.  

[added 05/96] 
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13. A lawyer must not advise a person, who is a potential witness on behalf of the lawyer’s 
client, that the person must not communicate with an opposing party or with that party’s 
counsel. 

[amended 12/99] 

Contacting an opponent’s expert 

14. A lawyer acting for one party must not question an opposing party’s expert on matters 
properly protected by the doctrine of legal professional privilege, unless the privilege has 
been waived. 

[amended 12/99] 

15. Before contacting an opposing party’s expert, the lawyer must notify the opposing party’s 
counsel of the lawyer’s intention to do so. 

[amended 12/99] 

16. When a lawyer contacts an opposing party’s expert in accordance with Rules 14 and 15, 
the lawyer must, at the outset: 

(a) state clearly for whom the lawyer is acting, and that the lawyer is not acting for 
the party who has retained the expert, and 

(b) raise with the expert whether the lawyer is accepting responsibility for payment 
of any fee charged by the expert arising out of the lawyer’s contact with the 
expert. 

[amended 09/06] 

17. In Rules 14 to 16, “lawyer” includes a lawyer’s agent. 

Duties of prosecutor 

18. When engaged as a prosecutor the lawyer’s prime duty is not to seek a conviction, but to 
see that justice is done. The prosecutor exercises a public function involving much 
discretion and power, and must act fairly and dispassionately. The prosecutor should not 
do anything that might prevent the accused from being represented by counsel or 
communicating with counsel and, to the extent required by law and accepted practice, 
should make timely disclosure to defence counsel or to an unrepresented accused of all 
relevant facts and known witnesses, whether tending to show guilt or innocence, or that 
would affect the punishment of the accused.2 

[amended 03/04] 
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Judicial interim release 

19. A lawyer must not act as surety for, deposit the lawyer’s own money or other valuable 
security for or act in a supervisory capacity to an accused person for whom the lawyer 
acts.3 

[amended 12/07] 

Representation of an accused on guilty plea 

20. A lawyer may represent an accused on a guilty plea provided that the accused: 

(a) admits to all the factual elements of the offence, and 

(b) is competent to instruct the lawyer. 

Role in without notice proceedings 

21. In without notice proceedings, a lawyer must inform the court or tribunal of all material 
facts known to the lawyer that will enable the court or tribunal to make an informed 
decision, even if the facts are adverse to the interests of the lawyer’s client. 

[heading and rule amended 09/06] 

Former judge or master 

22. A lawyer who has served as a judge or master in any court must not use any judicial title 
or otherwise allude to the lawyer’s former status in addressing any court as counsel. 

[added effective 05/98] 

Public representations 

23. A lawyer must not: 

(a) comment publicly on the validity, worth or probable outcome of a legal 
proceeding in which the lawyer acts, or 

(b) state publicly that the lawyer speaks on behalf of the legal profession unless the 
lawyer has been expressly authorized to state the official position of the legal 
profession. 

[moved from Chapter 14, Rule 6  05/09] 
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24. Before making a public statement concerning a client’s affairs, a lawyer must be satisfied 
that any communication is in the best interests of the client and made with the client’s 
consent.4 

[moved from Chapter 14, Rule 6.1  05/09] 

 

FOOTNOTES: 

  1. The Supreme Court of Canada in R. v. Lyttle, [2004] 1 S.C.R. 193 reviewed the question 
of what foundation counsel must have before cross-examining a witness on an issue and 
concluded that a lawyer may pursue any hypothesis that is honestly advanced on the 
strength of reasonable inference, experience or intuition. 

[added 09/07] 

  2. In view of the policy, legal and constitutional considerations that favour permitting 
prosecutors to function independently, this rule is not intended to interfere with the 
proper exercise of a prosecutor’s discretion. See Krieger v. Law Society of Alberta, 
[2002] 3 S.C.R. 372 and other cases. 

[added 03/04; renumbered 09/07] 

  3. This rule does not apply when the accused is in a family relationship with the lawyer and 
the accused is represented by the lawyer’s partner or associate. 

[added 12/07] 

  4. The lawyer owes a duty to the client to be qualified to represent the client effectively 
before the public and not to permit any personal interest or other cause to conflict with 
the client’s interests. 

[moved from Chapter 14  05/09] 
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CHAPTER 9 

FEES 

Definition 

0.1 In this chapter, “another lawyer” includes a lawyer who is: 

(a) a member of a recognized legal profession in any other jurisdiction, and 

(b) acting in compliance with the law and any rules of the legal profession of the 
other jurisdiction. 

[added 03/2004] 

Excessive fees 

  1. A lawyer must not charge an excessive fee. 

[amended 03/2004] 

Referral fees 

  2. A lawyer must not: 

(a) pay any remuneration to a person, other than another lawyer, in exchange for that 
person referring a client to the lawyer, or 

(b) act for a client if, to the lawyer’s knowledge, a person other than another lawyer 
was paid any remuneration by the client in exchange for being referred to the 
lawyer. 

[amended 05/1998; 03/2004] 

  3. A lawyer acting for a client who was referred to the lawyer by another lawyer may pay 
that other lawyer remuneration for the referral only if, at the commencement of the 
retainer, the lawyer fully discloses the remuneration to the client and the client consents 
in writing to its payment. 

[amended 03/2004] 
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Prepaid legal services plan 

  4. A lawyer who accepts a client referred by a prepaid legal services plan must advise the 
client in writing of: 

(a) the scope of work to be undertaken by the lawyer under the plan, and 

(b) the extent to which a fee or disbursement will be payable by the client to the 
lawyer. 

[amended 03/2004] 

Apportionment of fees 

  5. A lawyer who acts for two or more clients in the same matter must apportion the fees and 
disbursements equitably among them, in the absence of an agreement to the contrary. 

[amended 03/2004] 

Sharing fees 

  6. Subject to Rule 6.1, a lawyer must not split, share or divide a client’s fee with any person 
other than another lawyer.1 

[amended 05/1998; 03/2004; 12/2009, effective 07/2010] 

  6.1 A lawyer permitted to practise in a multi-disciplinary practice (MDP) under the Rules 
may share fees, profits or revenue from the practice of law in the MDP with a non-lawyer 
member of the MDP only if all the owners of the MDP are individuals or professional 
corporations2 actively involved in the MDP’s delivery of legal services to clients or in the 
management of the MDP.3 

[added 12/2009, effective 07/2010] 

Hidden fees 

  7. A lawyer must fully disclose, to the client or to any other person who is paying part or all 
of the lawyer’s fee, any fee that is being charged or accepted. 

[amended 03/2004] 

  8. A lawyer must take no fee, reward, costs, commission, interest, rebate, agency or 
forwarding allowance or other compensation whatsoever related to the lawyer’s 
professional employment from anyone other than the client or the person who is paying 
part or all of the lawyer’s fee on behalf of the client, without full disclosure to and 
consent of the client or that other person. 

[amended 03/2004] 
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  9. A lawyer who is financially interested in the person to whom disbursements are made or 
by whom services are performed, such as an investigating, brokerage or copying 
company, must expressly disclose this fact to the client. 

[amended 03/2004] 

 

FOOTNOTES: 

  1. This provision does not prohibit a lawyer from paying an employee for services other 
than referring clients based on the revenue of the lawyer’s firm or practice. 

[added 05/1998] 

  2. See the definition of “professional corporation” in Rule 1 of the Law Society Rules. 

[added 12/2009, effective 07/2010] 

  3. This rule also allows a lawyer to share fees or profits of an MDP with a non-lawyer for 
the purpose of paying out the ownership interest of the non-lawyer acquired by the non-
lawyer’s active participation in the MDP’s delivery of services to clients or in the 
management of the MDP. 

 See also the definition of “MDP” in Rule 1 and Rules 2-23.1 to 2-23.12 of the Law 
Society Rules. 

[added 12/2009, effective 07/2010] 
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CHAPTER 10 

WITHDRAWAL 

Definition 

0.1 In this Chapter, to “withdraw” includes to 

(a) sever the solicitor-client relationship, or 

(b) withdraw as counsel. 

[added 03/2005] 

Obligatory withdrawal 

  1. A lawyer is required to sever the solicitor-client relationship or withdraw as counsel if: 

(a) discharged by the client, 

(b) instructed by the client to do something inconsistent with the lawyer’s 
professional responsibility, including the duty to the court, 

(c) the client takes a position solely to harass or maliciously injure another, 

(d) the lawyer’s continued involvement will place the lawyer in a conflict of interest, 
or 

(e) the lawyer is not competent to handle the matter. 

[amended 03/2005] 

Optional withdrawal 

  2. A lawyer is permitted, but is not required, to withdraw if there has been a serious loss of 
confidence between the lawyer and client.1 

[amended 03/2005] 
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Residual right to withdraw 

  3. In situations not covered by Rules 1 and 2, a lawyer may withdraw only if the withdrawal 
is not: 

(a) unfair to the client, or 

(b) done for an improper purpose. 

[amended 03/2005] 

  4. Unfairness to the client depends on the circumstances of each case, but normally includes 
consideration of whether the withdrawal would: 

(a) occur at a stage in the proceedings requiring the client to retain another lawyer to 
do the same work, or part of it, again, 

(b) leave the client with insufficient time to retain another lawyer, and 

(c) give a replacement lawyer insufficient time to prepare to represent the client. 

[amended 03/2005] 

  5. Impropriety depends on the circumstances of each case, but includes withdrawal in order 
to: 

(a) delay court proceedings, or 

(b) assist the client in effecting an improper purpose. 

[amended 03/2005] 

Withdrawal for non-payment of fee 

  6. If a lawyer and client agree that the lawyer will act only if the lawyer’s fee is paid in 
advance, the lawyer must confirm that agreement in writing to the client, specifying a 
payment date. 

[amended 03/2005] 

  7. A lawyer must not withdraw because the client has not paid the lawyer’s fee when due 
unless there is sufficient time for the client to obtain the services of another lawyer and 
for that other lawyer to prepare adequately for a hearing or trial. 

[amended 03/2005; 09/2010] 
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Procedure for withdrawal 

  8. Upon withdrawal, the lawyer must immediately: 

(a) notify the client in writing, stating: 

(i) the fact that the lawyer has withdrawn, 

(ii) the reasons, if any, for the withdrawal, and 

(iii) in the case of litigation, that the client should expect that the hearing or 
trial will proceed on the date scheduled and that the client should retain 
new counsel promptly, 

(b) notify in writing the court registry where the lawyer’s name appears as counsel 
for the client that the lawyer has withdrawn and, where applicable, comply with 
any other requirements of the tribunal,2 

(c) notify in writing all other parties, including the Crown where appropriate, of the 
severance or withdrawal, 

(d) account to the client for: 

(i) any money received for fees or disbursements, and 

(ii) any valuable property held on behalf of the client, and 

(e) take all reasonable steps to assist in the transfer of the client’s file. 

[amended 03/2005; 09/2010] 

Confidentiality 

  9. Subject to exceptions permitted by law,3 if the reason for withdrawal results from 
confidential communications between the lawyer and the client the lawyer must not 
disclose the reason for the withdrawal unless the client consents. 

[amended 03/2005; 09/2010] 

Limited retainer 

10. A lawyer who acts for a client only in a limited capacity must promptly disclose the 
limited retainer to the court and to any other interested person in the proceeding, if failure 
to disclose would mislead the court or that other person. 

[amended 03/2005] 
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FOOTNOTES: 

  1. Examples of circumstances to which this rule may apply include circumstances in which 
a client has: 

(a) deceived the lawyer, 

(b) refused to give adequate instructions to the lawyer, or 

(c) refused to accept and act upon the lawyer’s advice on a significant point. 

[added 03/2005] 

  2. In criminal matters, if withdrawal is a result of non-payment of the lawyer’s fees, the 
court may exercise its discretion to refuse to allow the withdrawal. The court’s order 
refusing counsel’s withdrawal may be enforced by the court’s contempt power. See R. v. 
Cunningham, 2010 SCC 10. 

The relationship between a lawyer and client is contractual in nature, and the general 
rules respecting breach of contract and repudiation apply. Except in criminal matters 
involving non-payment of fees, if a lawyer decides to withdraw as counsel in a 
proceeding, the court has no jurisdiction to prevent the lawyer from doing so, and the 
decision to withdraw is not reviewable by the court, subject to its authority to cite a 
lawyer for contempt if there is evidence that the withdrawal was done for some improper 
purpose. Otherwise, the decision to withdraw is a matter of professional responsibility, 
and a lawyer who withdraws in contravention of this Chapter is subject to disciplinary 
action by the Benchers. See Re Leask and Cronin (1985), 66 BCLR 187 (SC). In civil 
proceedings the lawyer is not required to obtain the court’s approval before withdrawing 
as counsel, but must comply with the Rules of Court before being relieved of the 
responsibilities that attach as “solicitor acting for the party.” See Luchka v. Zens (1989), 
37 BCLR (2d) 127 (CA). 

[deleted 04/2004; footnote 1 renumbered footnote 2 03/2005; amended 09/2010] 

  3. One such exception is that set out in R. v. Cunningham, 2010 SCC 10, which establishes 
that, in a criminal case, if the disclosure of information related to the payment of the 
lawyer’s fees is unrelated to the merits of the case and does not prejudice the accused, the 
lawyer may properly disclose such information to the court. See para. 31: 

Disclosure of non-payment of fees in cases where it is unrelated to the merits and 
will not cause prejudice to the accused is not an exception to privilege, such as 
the innocence at stake or public safety exceptions (see generally R. v. McClure, 
2001 SCC 14 and Smith v. Jones, [1999] 1 S.C.R. 455). Rather, non-payment of 
legal fees in this context does not attract the protection of solicitor-client 
privilege in the first place. However, nothing in these reasons, which address the 
application, or non-application, of solicitor-client privilege in disclosures to a 
court, should be taken as affecting counsel’s ethical duty of confidentiality with 
respect to payment or non-payment of fees in other contexts. 

[added 09/2010] 
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CHAPTER 11 

RESPONSIBILITY TO OTHER LAWYERS 

  1 – 4. [Rescinded 09/94 — see Chapter 2] 

Fulfilling professional commitments 

  5. A lawyer must be punctual in fulfilling all professional commitments. 

[amended 09/07] 

Responding to correspondence from other lawyers 

  6. A lawyer must reply reasonably promptly to any communication from another lawyer 
that requires a response. 

[amended 09/07] 

Undertakings and trust conditions 

  7. A lawyer must  

(a) not give an undertaking that cannot be fulfilled,  

(b) fulfil every undertaking given, and  

(c) scrupulously honour any trust condition once accepted.   

[amended 09/95] 

  7.1 Undertakings and trust conditions should be  

(a) written, or confirmed in writing, and  

(b) unambiguous in their terms. 

[added 09/95] 

Trust cheques 

  8. Except in the most unusual and unforeseen circumstances, which the lawyer must justify, 
a lawyer who withdraws or authorizes the withdrawal of funds from a trust account by 
cheque undertakes that the cheque 

(a) will be paid, and 

(b) is capable of being certified if presented for that purpose.1 

[amended 09/95; 06/99; footnote added 09/07] 
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Real estate transactions 

  8.1 If a lawyer acting for a purchaser of real property accepts the purchase money in trust and 
receives a registrable conveyance from the vendor in favour of the purchaser, then the 
lawyer is deemed to have undertaken to pay the purchase money to the vendor on 
completion of registration. 

[added 09/95] 

Conditional undertakings 

  9. If a lawyer gives an undertaking conditional on something else happening or in respect of 
which the lawyer does not intend to accept personal responsibility, this must be stated 
clearly in the undertaking itself. 

[amended 09/95] 

Imposed undertakings 

10. A lawyer must not impose on other lawyers impossible, impractical or manifestly unfair 
conditions of trust. 

[amended 09/95] 

11. If a lawyer is unable or unwilling to honour a trust condition imposed by someone else, 
the subject of the trust condition must be immediately returned to the person imposing the 
trust condition unless its terms can be forthwith amended in writing on a mutually 
agreeable basis. 

[amended 09/95] 

Proceeding in default 

12. A lawyer who knows that another lawyer has been consulted in a matter must not proceed 
by default in the matter without inquiry and reasonable notice. 

[amended 09/07] 

Acting against another lawyer 

13. A lawyer must avoid ill-considered or uninformed criticism of the competence, conduct, 
advice or charges of other lawyers, but should be prepared, when requested, to advise and 
represent a client in a complaint involving another lawyer. 

[amended 09/07] 
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Tape recording and monitoring conversations 

14. Even if it is lawful to do so, a lawyer must not: 

(a) use, or permit another person to use, a tape recorder or other device to record, or 

(b) permit anyone to listen to, 

 the statements of another lawyer with whom the lawyer is having a conversation, without 
first informing the other lawyer of the intention to do so. 

[amended 09/2007] 

14.1 Rule 14 does not apply if the lawyer has reasonable grounds to believe that, during the 
conversation, the other lawyer will commit or indicate an intention to commit a criminal 
offence. 

[added 09/2007] 

Threatening to report another lawyer 

15. A lawyer must not threaten to report another lawyer’s past illegal or unprofessional 
conduct to the Law Society.2 

[amended 09/2007] 

16 to 21.  [moved to Chapter 3, Rules 6 to 12  04/2010] 

Restrictive covenants 

22. A lawyer or a law firm must not require, as a condition of employment of an articled 
student, agreement to a restrictive covenant limiting either in time or distance the 
freedom of the articled student to engage in practice upon the termination of such 
employment. 

[amended 09/2007] 

FOOTNOTES: 

  1. Unless funds are to be paid under an agreement that specifically requires another form of 
payment or payment by another person, a lawyer must not refuse to accept another 
lawyer’s uncertified cheque for the funds. It is not improper for a lawyer, at his or her 
own expense, to have another lawyer's cheque certified. 

[added 09/2007] 
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  2. The duty to report another lawyer to the Law Society under Chapter 13 must be clearly 
distinguished from the situation where a lawyer threatens to report another lawyer. It is 
proper for a lawyer to forewarn another lawyer, where an illegality or a violation of a 
standard of professional responsibility contained in this Handbook has not yet occurred, 
that the other lawyer will be reported to the Law Society if the illegal or unprofessional 
conduct occurs. It is improper, however, for a lawyer to threaten to report another lawyer 
for the latter’s past illegal or unprofessional conduct. There is a risk that the threatening 
lawyer will use the threat, or the threatened lawyer will perceive the threat being made, 
for the purpose of gaining an advantage for the threatening lawyer or his or her client. A 
lawyer must not use the Law Society’s disciplinary machinery to coerce another lawyer 
into a course of conduct. 

 It is proper for a lawyer who reasonably believes that another lawyer has committed an 
illegality or unprofessional conduct, to draw to the latter’s attention the specific provision 
of this Handbook or other authority proscribing such conduct. 

[renumbered 09/1994; 09/2007] 
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CHAPTER 12 

SUPERVISION  

Direct supervision required 

  1. A lawyer has complete professional responsibility for all business entrusted to him or her 
and must directly supervise staff and assistants to whom the lawyer delegates particular 
tasks and functions.1 

[rescinded and replaced 06/2012] 

Definitions  

  2. In this Chapter,  

“designated paralegal” means an individual permitted under rule 6 to give legal advice 
and represent clients before a court or tribunal  

“non-lawyer” means an individual who is neither a lawyer nor an articled student; 

“paralegal” means a non-lawyer who is a trained professional working under the 
supervision of a lawyer. 

[rescinded and replaced 06/2012] 

Delegation 

  3. A lawyer must not permit a non-lawyer to: 

(a) accept new matters on behalf of the lawyer, except that a non-lawyer may receive 
instructions from established clients if the supervising lawyer approves before 
any work commences; 

(b) give legal advice; 

(c) give or accept undertakings or accept trust conditions; 

(d) act finally without reference to the lawyer in matters involving professional legal 
judgment; 

(e) be held out as a lawyer; 

(f) appear in court or actively participate in formal legal proceedings on behalf of a 
client except as set forth above or except in a supporting role to the lawyer 
appearing in such proceedings; 

(g) be named in association with the lawyer in any pleading, written argument or 
other like document submitted to a court; 
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(h) be remunerated on a sliding scale related to the earnings of the lawyer or the 
lawyer’s law firm, unless the non-lawyer is an employee of the lawyer or the law 
firm; 

(i) conduct negotiations with third parties, other than routine negotiations if the 
client consents and the results of the negotiation are approved by the supervising 
lawyer before action is taken; 

(j) take instructions from clients, unless the supervising lawyer has directed the 
client to the non-lawyer for that purpose and the instructions are relayed to the 
lawyer as soon as reasonably possible; 

(k) sign correspondence containing a legal opinion; 

(l) sign correspondence, unless  

(i) it is of a routine administrative nature,  

(ii) the non-lawyer has been specifically directed to sign the correspondence 
by a supervising lawyer,  

(iii) the fact the person is a non-lawyer is disclosed, and  

(iv) the capacity in which the person signs the correspondence is indicated;  

(m) forward to a client or third party any documents, other than routine, standard 
form documents, except with the lawyer’s knowledge and direction;   

(n) perform any of the duties that only lawyers may perform or do things that 
lawyers themselves may not do; or 

(o) issue statements of account. 

[rescinded and replaced 06/2012] 

  4. The limitations imposed by subrule (3) do not apply when a non-lawyer is  

(a) a community advocate funded and designated by the Law Foundation; 

(b) a student engaged in a legal advice program or clinical law program run by, 
associated with or housed by a law school in British Columbia; and 

(c) with the approval of the Executive Committee, a person employed by or 
volunteering with a non-profit organization providing free legal services. 

[rescinded and replaced 06/2012] 

  5. A lawyer may employ as a paralegal a person who  

(a) possesses adequate knowledge of substantive and procedural law relevant to the 
work delegated by the supervising lawyer; 
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(b) possesses the practical and analytic skills necessary to carry out the work 
delegated by the supervising lawyer; and 

(c) carries out his or her work in a competent and ethical manner.2 

[rescinded and replaced 06/2012] 

5.1 [rescinded 06/2012] 

  6. Despite Rule 3 and subject to the Law Society Rules, where a designated paralegal has 
the necessary skill and experience, a lawyer may permit the designated paralegal  

(a) to give legal advice; or 

(b) to represent clients before a court or tribunal, as permitted by the court or 
tribunal. 

[rescinded and replaced 06/2012] 

7 to 9. [rescinded 06/2012] 

Real estate assistants 

10. In Rules 10 to 12, 

“purchaser” includes a lessee or person otherwise acquiring an interest in a property; 

“sale” includes lease and any other form of acquisition or disposition; 

“show,” in relation to marketing real property for sale, includes: 

(a) attending at the property for the purpose of exhibiting it to members of the 
public;  

(b) providing information about the property, other than preprinted information 
prepared or approved by the lawyer; and 

(c) conducting an open house at the property. 

[added 10/2004] 

11. A lawyer may employ an assistant in the marketing of real property for sale in 
accordance with this chapter, provided: 

(a) the assistant is employed in the office of the lawyer; and  

(b) the lawyer personally shows the property. 

[added 10/2004] 

12. A real estate marketing assistant may: 

(a) arrange for maintenance and repairs of any property in the lawyer’s care and 
control; 

(b) place or remove signs relating to the sale of a property;  
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(c) attend at a property without showing it, in order to unlock it and let members of 
the public, real estate licensees or other lawyers enter; and 

(d) provide members of the public with preprinted information about the property 
prepared or approved by the lawyer. 

[added 10/2004] 

FOOTNOTES: 

  1. A lawyer may permit a non-lawyer to act only under the supervision of a lawyer. The 
extent of supervision will depend on the type of legal matter, including the degree of 
standardization and repetitiveness of the matter, and the experience of the non-lawyer 
generally and with regard to the matter in question. The burden rests on the lawyer to 
educate a non-lawyer concerning the duties that the lawyer assigns to the non-lawyer and 
then to supervise the manner in which such duties are carried out. A lawyer should 
review the non-lawyer’s work at sufficiently frequent intervals to enable the lawyer to 
ensure its proper and timely completion. A lawyer must limit the number of non-lawyers 
that he or she supervises to ensure that there is sufficient time available for adequate 
supervision of each non-lawyer.  

If a non-lawyer has received specialized training or education and is competent to do 
independent work under the general supervision of a lawyer, a lawyer may delegate work 
to the non-lawyer. 

A lawyer in private practice may permit a non-lawyer to perform tasks delegated and 
supervised by a lawyer, so long as the lawyer maintains a direct relationship with the 
client. A lawyer in a community legal clinic funded by a provincial legal aid plan may do 
so, so long as the lawyer maintains direct supervision of the client’s case in accordance 
with the supervision requirements of the legal aid plan and assumes full professional 
responsibility for the work.  

Subject to the provisions of any statute, rule or court practice in that regard, the question 
of what the lawyer may delegate to a non-lawyer generally turns on the distinction 
between any special knowledge of the non-lawyer and the professional and legal 
judgment of the lawyer, which, in the public interest, must be exercised by the lawyer 
whenever it is required. 

[rescinded and replaced 06/2012] 

  2. A lawyer must not delegate work to a paralegal, nor may a lawyer hold a person out as a 
paralegal, unless the lawyer is satisfied that the person has sufficient knowledge, skill, 
training and experience and is of sufficiently good character to perform the tasks 
delegated by the lawyer in a competent and ethical manner.  

In arriving at this determination, lawyers should be guided by Appendix 7.  

Lawyers are professionally and legally responsible for all work delegated to paralegals. 
Lawyers must ensure that the paralegal is adequately trained and supervised to carry out 
each function the paralegal performs, with due regard to the complexity and importance 
of the matter. 

[added 06/2012] 
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CHAPTER 13 

RESPONSIBILITY TO THE LAW SOCIETY 

Reporting another lawyer to the Law Society 

  1. Subject to Rule 2, a lawyer must report to the Law Society another lawyer’s: 

(a) breach of undertaking that has not been consented to or waived by the recipient 
of the undertaking, 

(b) shortage of trust funds,1 and 

(c) other conduct that raises a substantial question as to the other lawyer’s honesty or 
trustworthiness as a lawyer. 

[amended 05/2004] 

  2. In making a report under Rule 1, a lawyer must not disclose any confidential information 
respecting the lawyer’s client acquired in the course of the professional relationship or 
any privileged communications between them, unless the client expressly or implicitly 
consents. 

[amended 05/2004] 

Regulatory compliance  

  3. A lawyer must  

(a) reply promptly to any communication from the Law Society; 

(b) provide documents as required to the Law Society; 

(c) not improperly obstruct or delay Law Society investigations, audits and inquiries;  

(d) cooperate with Law Society investigations, audits and inquiries involving the 
lawyer or a member of the lawyer’s firm; 

(e) comply with orders made under the Legal Profession Act or Law Society Rules; 
and 

(f) otherwise comply with the Law Society’s regulation of the lawyer’s practice. 

[amended 05/2004; 11/2010] 
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The Law Society’s disciplinary and competence procedures 

  4. A lawyer must not use the Law Society’s disciplinary and competence procedures, or 
suggest to a client that such procedures be used, vexatiously or solely to further the 
client’s civil claim against another lawyer. 

[amended 05/2004] 

Associating with a person whose character and fitness are in question 

  5. Except with the written approval of the Law Society, a lawyer must not employ, retain or 
otherwise associate in any capacity having to do with the practice of law with a person 
who, in any jurisdiction: 

(a) is suspended from the practice of law, 

(b) is disbarred, 

(c) as a result of disciplinary proceedings, is no longer permitted to practise law, 

(c.1) failed to complete a Bar admission program for reasons relating to lack of good 
character and repute or fitness to be a member of the Bar, 

(d) has been the subject of a hearing ordered, whether commenced or not, with 
respect to an application for enrolment as an articled student, call and admission 
or reinstatement, unless the person was subsequently enrolled, called and 
admitted or reinstated in the same jurisdiction, or 

(e) was required to withdraw or was expelled from a Bar admission program. 

[amended 07/1997; 05/2004; heading and rule amended 12/2009, effective 07/2010] 

Apparent partnerships and associations 

  6. Any lawyer held out as practising in partnership or association with one or more lawyers 
has the same professional responsibilities to the general public, other lawyers and to the 
Law Society, for the actions of any lawyer or lawyers with whom he or she is practising 
in an apparent partnership or association, as the lawyer would have if carrying on practice 
with such lawyer or lawyers in a partnership. 

[amended 05/2004] 

FOOTNOTE: 

  1. Law Society Rule 3-66 imposes additional duties on lawyers respecting their own trust 
shortages or their inability to deliver up trust funds when due. 

[updated 12/1999; amended 05/2004] 
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CHAPTER 14 

MARKETING OF LEGAL SERVICES 

Application of Chapter 

  1. This Chapter applies to any marketing activity undertaken or authorized by a lawyer in 
which he or she is identified as a lawyer, mediator or arbitrator. 

[amended effective 05/98] 

Definitions 

  2. In this Chapter: 

 “lawyer” includes a member of the Law Society, and a person enrolled in the Law 
Society Admission Program; and 

 “marketing activity” includes any publication or communication in the nature of an 
advertisement, promotional activity or material, letterhead, business card, listing in a 
directory, public appearance or any other means by which professional legal services are 
promoted or clients are solicited. 

[amended effective 01/00; amended 10/04; 05/09] 

  3. [rescinded 05/09] 

Content and format of marketing activities 

  4. Any marketing activity undertaken or authorized by a lawyer must not be: 

(a) false, 

(b) inaccurate, 

(c) unverifiable, 

(d) reasonably capable of misleading the recipient or intended recipient, or 

(e) contrary to the best interests of the public. 

[amended 05/09] 

  4.1 and 4.2  [rescinded 05/09] 
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Examples 

  5. For example, a marketing activity violates Rule 4 if it: 

(a) is calculated or likely to take advantage of the vulnerability, either physical or 
emotional, of the recipient, 

(b) is likely to create in the mind of the recipient or intended recipient an unjustified 
expectation about the results which the lawyer can achieve, or 

(c) otherwise brings the administration of justice into disrepute. 

 [amended effective 01/00; amended 11/02; 05/09] 

  6. [moved to Chapter 4, Rule 8 and Chapter 8, Rule 23  05/09] 

  6.1 [moved to Chapter 8, Rule 24  05/09] 

  7 and 7.1  [moved to Law Society Rule 2-54  05/09] 

Former firm of current judge or master 

  7.2 A lawyer must not state on any letterhead or business card or in any other marketing 
activity the name of a judge or master as being a predecessor or former member of the 
lawyer’s firm. 

[added effective 05/98] 

Notary Public 

  8. A lawyer who, on any letterhead, business card or sign, or in any other marketing 
activity: 

(a) uses the term “Notary,” “Notary Public” or any similar designation, or 

(b) in any other way represents to the public that the lawyer is a notary public, 

 must also indicate in the same publication or marketing activity the lawyer’s status as a 
lawyer. 

[amended 10/04] 

  9. [rescinded 05/09] 
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Designation 

10. A lawyer must not list a person not entitled to practise law in British Columbia on any 
letterhead or in any other marketing activity without making it clear in the marketing 
activity that the person is not entitled to practise law in British Columbia. 

In particular, a person who fits one or more of the following descriptions must not be 
listed without an appropriate indication of the person’s status: 

(a) a retired member, 

(a.1) a non-practising member, 

(b) a deceased member, 

(c) an articled student, 

(d) a legal assistant or paralegal, 

(e) a patent agent, if registered as such under the Patent Act, 

(f) a trademark agent, if registered as such under the Trade-marks Act,  

(g) a practitioner of foreign law, if that person holds a valid permit issued under Law 
Society Rule 2-18, or 

(h) a qualified member of another profession, trade or occupation, provided that the 
lawyer and the other person are members of a multi-disciplinary practice (MDP)1 
permitted under the Rules. 

[amended 03/1994; updated 12/1999; amended 06/2001; 05/2009; 12/2009, effective 07/2010] 

11 to 13.1, 14 and 15.  [rescinded 05/2009] 

Preferred areas of practice 

16. A lawyer may state in any marketing activity a preference for practice in any one or more 
fields of law if the lawyer regularly practises in each field of law in respect of which the 
lawyer wishes to state a preference. 

[amended effective 01/2000; amended 05/2009] 

17. [rescinded 05/09] 

Specialization 

18. Unless otherwise authorized by the Legal Profession Act, the Rules, or this Handbook or 
by the Benchers, a lawyer must: 

(a) not use the title “specialist” or any similar designation suggesting a recognized 
special status or accreditation in any marketing activity, and 
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(b) take all reasonable steps to discourage use, in relation to the lawyer by another 
person, of the title “specialist” or any similar designation suggesting a recognized 
special status or accreditation in any marketing activity. 

[amended effective 01/2000; amended 05/2009] 

19. [moved to Law Society Rule 3-20  05/2009] 

20 and 21.  [rescinded 05/2009] 

Real estate sales 

22. When engaged in marketing of real property for sale or lease, a lawyer must include in 
any marketing activity: 

(a) the name of the lawyer or the lawyer’s firm, and 

(b) if a telephone number is used, only the telephone number of the lawyer or the 
lawyer’s firm. 

[added 10/2004] 

Multi-disciplinary practice 

23. Unless permitted to practise law in an MDP under the Law Society Rules, a lawyer must 
not, in any marketing activity  

(a) use the term multi-disciplinary practice or MDP, or  

(b) state or imply that the lawyer’s practice or law firm is an MDP.  

[added 12/2009, effective 07/2010] 

24. A lawyer practising law in an MDP must ensure that all marketing activity for the firm 
indicates that the firm is an MDP. 

[added 12/2009, effective 07/2010] 

FOOTNOTE: 

  1 See the definition of “MDP” in Rule 1 and Rules 2-23.1 to 2-23.12 of the Law Society 
Rules. The definition of “member of an MDP” in Rule 2-23.1 applies in the context of 
this chapter. 

[added 12/2009, effective 07/2010] 

[The next page is page 49.] 
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APPENDIX 1 

AFFIDAVITS, SOLEMN DECLARATIONS AND OFFICER CERTIFICATIONS 

[Chapter 3, Rule 1(b)]  

Affidavits and solemn declarations 

1. A lawyer1 must not swear an affidavit or take a solemn declaration unless the deponent: 

(a) is physically present before the lawyer,2 

(b)  acknowledges that he or she is the deponent,3 

(c) understands or appears to understand the statement contained in the document,4 

(d)  in the case of an affidavit, swears, declares or affirms5 that the contents of the 
document are true,6 

(e)  in the case of a solemn declaration, orally states that the deponent makes the 
solemn declaration conscientiously believing it to be true and knowing that it is 
of the same legal force and effect as if made under oath,7 and  

(f)  signs the document, or if permitted by statute, swears that the signature on the 
document is that of the deponent.8 

[amended 10/97] 

Witnessing the execution of an instrument 

2. When a lawyer9 witnesses the execution of an instrument by an individual under the Land 
Title Act, RSBC 1996, c. 250, the lawyer’s signature is a certification by the lawyer that: 

(a) the individual appeared before and acknowledged to the lawyer that he or she is 
the person named in the instrument as transferor, and 

(b) the signature witnessed by the lawyer is the signature of the individual who made 
the acknowledgment. (See section 43 of the Land Title Act.) 

[amended 10/97] 

FOOTNOTES 

1. Non-practising and retired members 

Non-practising and retired members are not permitted to act as notaries public or 
commissioners for the purpose of taking affidavits or solemn declarations. See Law 
Society Rules 2-3 and 2-4 for the definitions of non-practising and retired members. 
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Interjurisdictional practice 

A British Columbia lawyer, as a notary public, may administer oaths and take affidavits, 
declarations and affirmations only within British Columbia: See section 14 of the Legal 
Profession Act for a lawyer’s right to act as a notary public, and section 18 of the 
Notaries Act, RSBC 1996, c. 334 for rights and powers of a notary public, including the 
right to draw affidavits, affirmations or statutory declarations for other jurisdictions.   

A British Columbia lawyer, as a commissioner for taking affidavits for British Columbia, 
has authority to administer oaths and take affidavits, declarations and affirmations outside 
of BC for use in BC: See sections 59, 63 and related sections of the Evidence Act, RSBC 
1996, c.124. 

Notwithstanding Law Society mobility provisions across Canada, a British Columbia 
lawyer cannot swear an affidavit in another province or territory for use in that 
jurisdiction unless the lawyer is a member of the bar in that jurisdiction or the 
jurisdiction’s own legislation allows it.  For example, because of Alberta legislation, a 
member of the Law Society of British Columbia, while in Alberta acting under the 
mobility provisions on an Alberta matter, cannot swear an affidavit for use in Alberta.   

British Columbia lawyers should contact the law society of the other province or territory 
if they need to check whether they are entitled to swear an affidavit in that jurisdiction. 

Likewise, lawyers from other jurisdictions visiting British Columbia may not swear 
affidavits in BC for use in BC: See section 60 of the Evidence Act and the definition of 
“practising lawyer” in section 1(1) of the Legal Profession Act.  

[added 10/97; amended 07/05] 

2. See R. v. Schultz, [1922] 2 WWR 582 (Sask. CA) in which the accused filled in and 
signed a declaration and left it on the desk of a commissioner for taking oaths, later 
meeting the commissioner outside and asking him to complete it. The court held that it 
was not a solemn declaration within the meaning of the Canada Evidence Act, stating 
that: “The mere fact that it was signed by the accused does not make it a solemn 
declaration. The written statement by the commissioner that it was ‘declared before him’ 
is not true. The essential requirement of the Act is not the signature of the declarant but 
his solemn declaration made before the commissioner.” (p. 584) Likewise, it has been 
held in the U.S. that the taking of an affidavit over the telephone is grounds for a charge 
of negligence and professional misconduct: Bar Association of New York City v. Napolis 
(1915), 155 N.Y. Sup. 416 (N.Y. Sup. Ct. App. Div.). In B.C., the conduct of a lawyer 
who affixed his name to the jurat of the signed affidavit without ever having seen the 
deponent constituted professional misconduct: Law Society Discipline Case Digest 
83/14. 

[amended and renumbered 10/97] 

3. The commissioner should be satisfied that the deponent is who the deponent represents 
himself or herself to be. Where the commissioner does not know the deponent personally, 
identification should be inspected and/or appropriate introductions should be obtained. 

[added 10/97] 
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4. To be satisfied of this, the commissioner may read the document aloud to the deponent, 
have the deponent read it aloud or accept the deponent’s statement that its contents are 
understood: R. v. Whynot (1954), 110 CCC 35 at 42 (NSCA).  

 It is also important that the deponent understands the significance of the oath or 
declaration he or she is proposing to take. See King v. Phillips (1908), 14 CCC 239 (B.C. 
Co. Ct.); R. v. Nichols, [1975] 5 WWR 600 (Alta SC); and Owen v. Yorke, (6 December, 
1984), Vancouver A843177 (BCSC). 

 If it appears that a deponent is unable to read the document, the commissioner must 
certify in the jurat that the document was read in his or her presence and the 
commissioner was satisfied that the deponent understood it: B.C., Rules of Court, Rule 
51(5). If it appears that the deponent does not understand English, the lawyer must 
arrange for a competent interpreter to interpret the document to the deponent and certify 
by endorsement in Form 60 that he or she has done so: Rules of Court, Rule 51(6). 

[amended and renumbered 10/97] 

5. The British Columbia Law Reform Commission has raised the question of whether an 
affidavit may properly be created by solemn affirmation under provincial law. For this 
reason, in cases where a deponent does not want to swear an affidavit, it may be prudent 
to create the affidavit by solemn declaration rather than by solemn affirmation. See 
Appendix B to Law Reform Commission of British Columbia, Report on Affidavits: 
Alternatives to Oaths LRC 115 (1990). 

[added 10/97] 

6. This can be accomplished by the commissioner asking the deponent: “Do you swear that 
the contents of this affidavit are true, so help you God?” or, if the affidavit is being 
affirmed, “Do you solemnly affirm [or words with the same effect] that the evidence 
given by you is the truth, the whole truth and nothing but the truth?,” to which the 
deponent must answer in the affirmative. In taking an affirmation the lawyer should 
comply with section 20 of the Evidence Act, RSBC 1996, c. 124 and the Affirmation 
Regulation, B.C. Reg. 396/89. 

 Section 29 of the Interpretation Act, RSBC 1996, c. 238, defines an affidavit or oath as 
follows:  

 “affidavit” or “oath” includes an affirmation, a statutory declaration, or a solemn 
declaration made under the Evidence Act, or under the Canada Evidence Act; and 
the word “swear” includes solemnly declare or affirm; 

 If an affidavit is altered after it has been sworn, it cannot be used unless it is resworn. 
Reswearing can be done by the commissioner initialling the alterations, taking the oath 
again from the deponent and then signing the altered affidavit. A second jurat should be 
added, commencing with the word “resworn.”  

 Generally, an affidavit is sworn and filed in a proceeding that is already commenced. An 
affidavit may also be sworn before the proceeding is commenced: Rules of Court, Rule 
51(12). However, an affidavit may not be postdated: Re: Stanley Foo, hearing report 
pending, May, 1997. 
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 Swearing to an affidavit exhibits that are not in existence can amount to professional 
misconduct: Re: Stanley Foo. 

[amended and renumbered 10/97; amended 12/98] 

7. The declaration should be made in the words of the statute: King v. Phillips, supra; R. v. 
Whynot, supra. 

 The proper form for a solemn declaration is set out in section 41 of the Canada Evidence 
Act, RSC 1985, c. C-5: 

Solemn declaration 

 41. Any judge, notary public, justice of the peace, provincial court judge, recorder, 
mayor or commissioner authorized to take affidavits to be used either in the provincial or 
federal courts, or any other functionary authorized by law to administer an oath in any 
matter, may receive the solemn declaration of any person voluntarily making the 
declaration before him, in the following form, in attestation of the execution of any 
writing, deed or instrument, or of the truth of any fact, or of any account rendered in 
writing: 

 I, ................, solemnly declare that (state the fact or facts declared to), and I 
make this solemn declaration conscientiously believing it to be true, and knowing 
that it is of the same force and effect as if made under oath. 

 Declared before me ............... at ...................... this ........ day of .............., 19 ....... 

 and in section 69 of the Evidence Act, RSBC 1996, c. 124: 

 Statutory declarations 

 69. A gold commissioner, mayor or commissioner authorized to take affidavits, or 
any other person authorized by law to administer an oath in any matter, may receive the 
solemn declaration of any person voluntarily making it before him or her in attestation of 
the execution of any writing, deed or instrument, or of the truth of any fact, or of any 
account rendered in writing, in the following words: 

 I, A.B., solemnly declare that [state the facts declared to], and I make this solemn 
declaration conscientiously believing it to be true and knowing that it is of the 
same legal force and effect as if made under oath.  

[amended and renumbered 10/97] 

8. A deponent unable to sign an affidavit may place his or her mark on it: Rules of Court, 
Rule 51(3)(b)(ii). An affidavit by a person who could not make any mark at all was 
accepted by the court in R. v. Holloway (1901), 65 JP 712 (Magistrates Ct.). 

[added 10/97] 

9. Non-practising and retired members are not permitted to act as officers for the purpose of 
witnessing the execution of instruments under the Land Title Act. 

[added 10/97] 
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APPENDIX 2 

FAMILY LAW MEDIATION 

[Chapter 6, Rule 9] 

Definitions 

  1. In this Appendix: 

(a) “family law mediation” means a process by which two adult persons 
(“participants”) attempt, with the assistance of an impartial person (the family 
law mediator), to reach a consensual settlement of issues relating to their 
marriage, cohabitation, separation or divorce; 

(b) without limiting the generality of the foregoing, “family law mediation” includes 
one or more of the following acts when performed by a lawyer acting as a family 
mediator: 

(i) informing the participants of the legal issues involved, 

(ii) advising the participants of a court’s probable disposition of the issue, 

(iii) preparing any agreement between the participants other than a 
memorandum recording the results of the mediation, 

(iv) giving any other legal advice. 

  2. [Rescinded 02/93] 

Disqualifications 

  3. (a) If a lawyer, or a partner, associate or employee of that lawyer has 
previously acted or is presently acting for one or both of the participants to the 
mediation in a solicitor-client relationship with respect to any matter which may 
reasonably be expected to become an issue during the family law mediation, that 
lawyer may not act as a family law mediator for the participants. 

(b) If a lawyer has acted as a family law mediator for the participants, neither that 
lawyer, nor any partner, associate or employee of that lawyer may act in a 
solicitor-client relationship for either participant against the other participant. 

(c) If a lawyer, or a partner, associate or employee of that lawyer has acted as a 
family law mediator for the participants, neither that lawyer, nor a partner, 
associate or employee of that lawyer may act for or against any person where to 
do so might require the lawyer to disclose or make use of confidential 
information given in the course of mediation. 
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Mediator’s duties 

  4. A lawyer who acts as a family law mediator must ensure that if agreement is reached 
between the participants and as a result the lawyer drafts a document representing the 
agreement reached, the lawyer actively encourages each participant to obtain independent 
legal advice before executing the agreement. 

Written agreement 

  5. A lawyer who acts as a family law mediator and the participants with respect of whom 
the lawyer mediates shall, before mediation commences, enter into a written agreement 
which shall include at least the following provisions: 

(a) an agreement that the lawyer, throughout the mediation process, is not acting as 
legal counsel for either participant, 

(b) an agreement that the lawyer may disclose fully to each participant all 
information provided by the other participant which is relevant to the issues 
being mediated, 

(c) an agreement that the mediation process is part of an attempt to settle the 
differences between the participants and that all communications between the 
participants and between each participant and the mediator will be “without 
prejudice” so that: 

(i) neither participant will attempt to introduce evidence of the 
communications in any legal proceedings, 

(ii) neither participant will attempt to call the mediator as a witness in any 
legal proceedings, 

(d) an acknowledgment that the lawyer must report to the Superintendent of Family 
and Child Services any instance arising from the mediation in which the lawyer 
has reasonable grounds to believe that a child is in need of protection, 

(e) an agreement as to the lawyer’s rate of remuneration and terms of payment, 

(f) an agreement as to the circumstances in which mediation will terminate. 
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APPENDIX 3 

REAL PROPERTY TRANSACTIONS 

[Chapter 6, Rule 10] 

Application 

  1. This Appendix does not apply to a real property transaction between corporations, 
societies, partnerships, trusts, or any of them, that are effectively controlled by the same 
person or persons or between any of them and such person or persons. 

[amended 11/1999] 

Acting for parties with different interests 

  2. A lawyer must not act for more than one party with different interests in a real property 
transaction unless: 

(a) because of the remoteness of the location of the lawyer’s practice, it is 
impracticable for the parties to be separately represented,  

(b) the transaction is a simple conveyance, or 

(c) paragraph 10 of this Appendix applies. 

[renumbered 11/99] 

  2.1 When a lawyer acts jointly for more than one client in a real property transaction, the 
lawyer must comply with the obligations set out in Chapter 6, Rules 4, 5 and 6. 

[added 05/2005] 

Simple conveyance 

  3. In determining whether or not a transaction is a simple conveyance, a lawyer should 
consider: 

(a) the value of the property or the amount of money involved, 

(b) the existence of non-financial charges, and 

(c) the existence of liens, holdbacks for uncompleted construction and vendor’s 
obligations to complete construction. 

[renumbered 11/1999] 

  4. The following are examples of transactions that may be treated as simple conveyances 
when paragraph 5 does not apply to exclude them: 

(a) the payment of all cash for clear title, 

(b) the discharge of one or more encumbrances and payment of the balance, if any, 
in cash, 
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(c) the assumption of one or more existing mortgages or agreements for sale and the 
payment of the balance, if any, in cash, 

(d) a mortgage that does not contain any commercial element, given by a mortgagor 
to an institutional lender to be registered against the mortgagor’s residence, 
including a mortgage that is 

(i) a revolving mortgage that can be advanced and re-advanced, 

(ii) to be advanced in stages, or 

(iii) given to secure a line of credit. 

(e) transfer of a leasehold interest if there are no changes to the terms of the lease,  

(f) the sale by a developer of a completed residential building lot at any time after 
the statutory time period for filing claims of builders’ liens has expired, or 

(g) any combination of the foregoing. 

[amended 11/1999; 05/2001; 03/2006] 

  5. The following are examples of transactions that must not be treated as simple 
conveyances: 

(a) a transaction in which there is any commercial element,1 such as 

(i) a conveyance included in a sale and purchase of a business, 

(ii) a transaction involving a building containing more than three residential 
units, or 

(iii) a transaction for a commercial purpose involving either a revolving 
mortgage that can be advanced and re-advanced or a mortgage given to 
secure a line of credit,  

(b) a lease or transfer of a lease, other than as set out in paragraph 4(e), 

(c) a transaction in which there is a mortgage back from the purchaser to the vendor,  

(d) an agreement for sale,  

(e) a transaction in which the lawyer’s client is a vendor who: 

(i) advertises or holds out directly or by inference through representations of 
sales staff or otherwise as an inducement to purchasers that a registered 
transfer or other legal services are included in the purchase price of the 
property, or 

(ii) [rescinded 10/2009] 

[amended 11/1999; 05/2001; 03/2006; 10/2009] 
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(iii) is or was the developer of property being sold, unless paragraph 4(f) 
applies, or 

(f) a conveyance of residential property with substantial improvements under 
construction at the time the agreement for purchase and sale was signed, unless 
the lawyer’s clients are a purchaser and a mortgagee and construction is 
completed before funds are advanced under the mortgage. 

[amended 11/99; 05/01; 03/06] 

Advice and consent 

  6. If a lawyer acts for more than one party in the circumstances as set out in paragraph 2 of 
this Appendix, then the lawyer must, as soon as is practicable, 

(a) advise each party in writing that no information received in connection with the 
matter from one can be treated as confidential so far as any of the others are 
concerned and that, if a conflict of interest arises, the lawyer cannot continue to 
act for any of them in the transaction, 

(b) obtain the consent in writing of all such parties, and 

(c) raise and explain the legal effect of issues relevant to the transaction that may be 
of importance to each such party. 

 If a written communication is not practicable at the beginning of the transaction, the 
advice may be given and the consent obtained orally, but the lawyer must confirm that 
advice to the parties in writing as soon as possible, and the lawyer must obtain consent in 
writing prior to completion. 

 The consent in writing may be set out in the documentation of the transaction or may be a 
blanket consent covering an indefinite number of transactions. 

[amended 11/99] 

Foreclosure proceedings 

  7. In this paragraph, “mortgagor” includes “purchaser,” and “mortgagee” includes “vendor” 
under an agreement for sale, and “foreclosure proceeding” includes a proceeding for 
cancellation of an agreement for sale. 

If a lawyer acts for both a mortgagor and a mortgagee in the circumstances set out in 
paragraph 2 of this Appendix, the lawyer must not act in any foreclosure proceeding 
relating to that transaction for either the mortgagor or the mortgagee. 

 This prohibition does not apply if 

(a) the lawyer acted for a mortgagee and attended on the mortgagor only for the 
purposes of executing the mortgage documentation,  

(b) the mortgagor for whom the lawyer acted is not made a party to the foreclosure 
proceeding, or  
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(c) the mortgagor has no beneficial interest in the mortgaged property and no claim 
is being made against the mortgagor personally. 

[amended 11/99] 

Unrepresented parties in a real property transaction 

  8. If one party to a real property transaction does not want or refuses to obtain independent 
legal representation, the lawyer acting for the other party may allow the unrepresented 
party to execute the necessary documents in the lawyer’s presence as a witness if the 
lawyer advises that party in writing that: 

(a) the party is entitled to obtain independent legal representation but has chosen not 
to do so, 

(b) the lawyer does not act for or represent the party with respect to the transaction, 
and 

(c) the lawyer has not advised that party with respect to the transaction but has only 
attended to the execution and attestation of documents. 

[amended 11/99] 

  9. If the lawyer witnesses the execution of the necessary documents as set out in paragraph 
8, it is not necessary for the lawyer to obtain the consent of the party or parties for whom 
the lawyer acts. 

[amended 11/99] 

10. If one party to the real property transaction is otherwise unrepresented but wants the 
lawyer representing another party to the transaction to act for him or her to remove 
existing encumbrances, the lawyer may act for that party for those purposes only and may 
allow that party to execute the necessary documents in the lawyer’s presence as witness if 
the lawyer advises the party in writing that: 

(a) the lawyer’s engagement is of a limited nature, and 

(b) if a conflict arises between the parties, the lawyer will be unable to continue to 
act for that party. 

[amended 11/99] 

FOOTNOTE: 

  1. A transaction is not considered to have a commercial element merely because one of the 
parties is a corporation. 

[added 05/05] 
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APPENDIX 4 

DUTY OF LAWYER ON TERMINATION OF EMPLOYMENT 

[Chapter 3, Rule 9] 

  1. Letter from departing lawyer 

 Dear Client: 

 Re: [Matter] 

 On [date], I am leaving [or left] ABC law firm to join the law firm of XYZ [or to 
commence practice as a sole practitioner]. As I am presently the responsible lawyer on 
the above matter, I am required to inform you that you may retain me (in my new 
capacity) to continue to represent you in this matter or you may choose to have ABC law 
firm continue to represent you. 

 If you wish to retain me to continue in this matter, arrangements to secure your account 
with ABC law firm will have to be made before the file can be released to me. 

 Please advise ABC law firm or me in writing of your decision so that continuity in your 
representation is assured. 

       Yours very truly, 

  2. Letter from law firm 

 Dear Client: 

 Re: [Matter] 

 On [date], [departing lawyer] is leaving [or left] our firm to join the law firm of XYZ [or 
to commence practice as a sole practitioner]. 

 As [departing lawyer] was the responsible lawyer on the above matter, we are required to 
inform you that you may choose to have [departing lawyer] continue (in his/her new 
capacity) to represent you in this matter, or you may have our firm continue to represent 
you, in which case, the file will be handled by [new lawyer]. 

 If you wish to have [departing lawyer] continue to represent you, arrangements to secure 
your outstanding account with us will have to be made before the file can be released to 
[departing lawyer]. 

 Please advise us or [departing lawyer] in writing of your decision so that continuity in 
your representation is assured. 

       Yours very truly, 

       ABC Law Firm 
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APPENDIX 5 

CONFLICTS ARISING AS A RESULT OF TRANSFER BETWEEN LAW FIRMS 

[Chapter 6, Rules 7.1 to 7.9] 

Matters to consider when interviewing a potential transferee 

  1. When a law firm considers hiring a lawyer or articled student (“transferring lawyer”) 
from another law firm, the transferring lawyer and the new law firm need to determine, 
before transfer, whether any conflicts of interest will be created. Conflicts can arise with 
respect to clients of the firm that the transferring lawyer is leaving, and with respect to 
clients of a firm in which the transferring lawyer worked at some earlier time. 

 During the interview process, the transferring lawyer and the new law firm need to 
identify, first, all cases in which: 

(a) the new law firm represents a client in a matter that is the same as or related to a 
matter in which the former law firm represents its client, 

(b) the interests of these clients in that matter conflict, and 

(c) the transferring lawyer actually possesses relevant information respecting that 
matter. 

 When these three elements exist, the transferring lawyer is personally disqualified from 
representing the new client unless the former client consents. 

 Second, they must determine whether, in each such case, the transferring lawyer actually 
possesses relevant information respecting the former client that is confidential and that 
may prejudice the former client if disclosed to a member of the new law firm. 

 If this element exists, then the transferring lawyer is disqualified unless the former client 
consents, and the new law firm is disqualified unless the firm takes measures set out in 
Rules 7.1 to 7.9 and Appendix 5 to preserve the confidentiality of information. 

 In Rules 7.1 to 7.9, “confidential” information refers to information not generally known 
to the public that is obtained from a client. It should be distinguished from the general 
ethical duty to hold in strict confidence all information concerning the business and 
affairs of the client acquired in the course of the professional relationship, which duty 
applies without regard to the nature or source of the information or to the fact that others 
may share the knowledge. 

 In determining whether the transferring lawyer possesses confidential information, both 
the transferring lawyer and the new law firm need to be very careful to ensure that they 
do not disclose client confidences during the interview process itself. 

[added 02/95; amended 02/09] 
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Matters to consider before hiring a potential transferee 

  2. After completing the interview process and before hiring the transferring lawyer, the new 
law firm should determine whether a conflict exists. 

(a) If a conflict does exist 

 If the new law firm concludes that the transferring lawyer does possess relevant 
information respecting a former client that is confidential and that may prejudice 
the former client if disclosed to a member of the new law firm, then the new law 
firm will be prohibited from continuing to represent its client in the matter if the 
transferring lawyer is hired, unless: 

(i) the new law firm obtains the former client’s consent to its continued 
representation of its client in that matter, or 

(ii) the new law firm complies with paragraph 7.4(b). 

 If the new law firm seeks the former client’s consent to the new law firm 
continuing to act, it will, in all likelihood, be required to satisfy the former client 
that it has taken reasonable measures to ensure that there will be no disclosure of 
the former client’s confidential information to any member of the new law firm. 
The former client’s consent must be obtained before the transferring lawyer is 
hired. 

 Alternatively, if the new law firm applies under Rule 7.8 for an opinion of the 
Society or a determination by a court that it may continue to act, it bears the onus 
of establishing the matters referred to in paragraph 7.4(b). Again, this process 
must be completed before the transferring lawyer is hired. 

 An application under Rule 7.8 may be made to the Society or to a court of 
competent jurisdiction. The Society has a procedure for considering disputes 
under Rule 7.8 that is intended to provide informal guidance to applicants.  

 The circumstances referred to in paragraph 7.4(b) are drafted in broad terms to 
ensure that all relevant facts will be taken into account.  

(b) If no conflict exists 

 If the new law firm concludes that the transferring lawyer possesses relevant 
information respecting a former client, but that information is not confidential 
information that may prejudice the former client if disclosed to a member of the 
new law firm, the new law firm must notify its client “of the relevant 
circumstances and its intended action under Rules 7.1 to 7.9.” 

 Although Rule 7.5 does not require that the notice be in writing, it would be 
prudent for the new law firm to confirm these matters in writing. Written 
notification eliminates any later dispute as to the fact of notification, its 
timeliness and content. 



CONFLICTS ARISING AS A RESULT OF TRANSFER BETWEEN LAW FIRMS 

[04/09] 63 

 The new law firm might, for example, seek the former client’s consent to the 
transferring lawyer acting for the new law firm’s client in the matter because, 
absent such consent, the transferring lawyer must not act. 

 If the former client does not consent to the transferring lawyer acting, it would be 
prudent for the new law firm to take reasonable measures to ensure that there will 
be no disclosure of the former client’s confidential information to any member of 
the new law firm. If such measures are taken, it will strengthen the new law 
firm’s position if it is later determined that the transferring lawyer did in fact 
possess confidential information that, if disclosed, may prejudice the former 
client. 

 A former client who alleges that the transferring lawyer has such confidential 
information may apply under Rule 7.8 for an opinion of the Society or a 
determination by a court on that issue. 

(c) If the new law firm is not sure whether a conflict exists 

 There may be some cases in which the new law firm is not sure whether the 
transferring lawyer possesses confidential information respecting a former client 
that may prejudice the former client if disclosed to a member of the new law 
firm. 

 In such circumstances, it would be prudent for the new law firm to seek guidance 
from the Society before hiring the transferring lawyer. 

[added 02/95; amended 02/09] 

Reasonable measures to ensure non-disclosure of confidential information 

  3. As noted above, there are two circumstances in which the new law firm should consider 
the implementation of reasonable measures to ensure that there will be no disclosure of 
the former client’s confidential information to any member of the new law firm: 

(a) if the transferring lawyer actually possesses confidential information respecting a 
former client that may prejudice the former client if disclosed to a member of the 
new law firm, and 

(b) if the new law firm is not sure whether the transferring lawyer possesses such 
confidential information, but it wants to strengthen its position if it is later 
determined that the transferring lawyer did in fact possess such confidential 
information. 

 It is not possible to offer a set of “reasonable measures” that will be appropriate or 
adequate in every case. Rather, the new law firm that seeks to implement reasonable 
measures must exercise professional judgement in determining what steps must be taken 
“to ensure that there will be no disclosure to any member of the new law firm.” 
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 In the case of law firms with multiple offices, the degree of autonomy possessed by each 
office will be an important factor in determining what constitutes “reasonable measures.” 
For example, the various legal services units of a government, a corporation with separate 
regional legal departments, an inter-provincial law firm or a legal aid program may be 
able to argue that, because of its institutional structure, reporting relationships, function, 
nature of work and geography, relatively fewer “measures” are necessary to ensure the 
non-disclosure of client confidences. 

 Adoption of all guidelines may not be realistic or required in all circumstances, but 
lawyers should document the reasons for declining to conform to a particular guideline.  
Some circumstances may require extra measures not contemplated by the guidelines. 

 When a transferring lawyer joining a government legal services unit or the legal 
department of a corporation actually possesses confidential information respecting a 
former client that may prejudice the former client if disclosed to a member of the new 
“law firm,” the interests of the new client (i.e., Her Majesty or the corporation) must 
continue to be represented. Normally, this will be effected either by instituting 
satisfactory screening measures or, when necessary, by referring conduct of the matter to 
outside counsel. As each factual situation will be unique, flexibility will be required in 
the application of paragraph 7.4(b).  

[added 02/95; amended 02/09] 

 

 

GUIDELINES: 

  1. The screened lawyer should have no involvement in the new law firm’s representation of 
its client. 

  2. The screened lawyer should not discuss the current matter or any information relating to 
the representation of the former client (the two may be identical) with anyone else in the 
new law firm. 

  3. No member of the new law firm should discuss the current matter or the prior 
representation with the screened lawyer. 

  4 to 6. [rescinded 02/09] 

  7. The measures taken by the new law firm to screen the transferring lawyer should be 
stated in a written policy explained to all lawyers and support staff within the firm, 
supported by an admonition that violation of the policy will result in sanctions, up to and 
including dismissal. 

  8. [rescinded 02/09] 
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  9. The former client, or if the former client is represented in that matter by a lawyer, that 
lawyer, should be advised: 

(a) that the screened lawyer is now with the new law firm, which represents the 
current client, and 

(b) of the measures adopted by the new law firm to ensure that there will be no 
disclosure of confidential information. 

10. Unless to do so otherwise is unfair, insignificant or impracticable, the screened lawyer 
should not participate in the fees generated by the current client matter. 

[amended 02/09] 

11. The screened lawyer’s office or work station should be located away from the offices or 
work stations of those working on the matter. 

12. The screened lawyer should use associates and support staff different from those working 
on the current client matter. 
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APPENDIX 6 

ACTING FOR TWO OR MORE CLIENTS 

[Chapter 6, Rule 6.01] 

  1. Sample letter from lawyer acting jointly for two clients. Any letter must be 
tailored to individual circumstances. 

Dear Client A and Client B:  

Re:  [Matter] 

We confirm that we agree to act for both of you jointly with respect to this matter. 
Representing you jointly simply means that we will be engaged by both of you to act on 
the same matter at the same time. We are allowed to act jointly for clients only when their 
interests are not in conflict. We believe your interests are currently not in conflict; 
however, it is possible that your interests could diverge or even conflict in the future. 

The rules of the Law Society of British Columbia require that, before we represent you 
jointly, we must raise certain issues with you and obtain your consent as to the course to 
be followed in the future if a conflict arises. The following will apply to our joint 
representation of you: 

(a)  We owe each of you a duty of undivided loyalty. This means that we must act in 
each of your best interests at all times and must not favour the interests of one of 
you over the interests of another, or allow anything to interfere with our loyalty 
to each of you or our judgement on your behalf. If we are unable to fulfill this 
duty of undivided loyalty to each of you, we will have to withdraw. 

(b) No information we receive from one of you or from any other source with respect 
to this matter can be treated as confidential from either of you. This means that, 
as long as the joint retainer continues, we must disclose relevant information to 
both of you. However, should we receive information from any source that 
makes it clear we are in a conflict by acting for you jointly, we must cease acting 
for both of you in the matter. In that event, however, we would not be permitted 
to disclose that information to you. 

(c) If we act for one of you in a matter separate from this one, and we receive 
confidential information from that separate matter that is relevant to this matter, 
we will have to withdraw from this matter unless we receive the consent of the 
client in the separate matter to disclose that information. 

(d) If a conflict arises between you, we may be permitted to assist you in attempting 
to resolve the conflict if you so desire. If it is resolved, we may continue to 
represent both of you. 
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[Lawyer when drafting letter must choose either (e) or (f) following] 

(e)  If a conflict arises between you that is not resolved, then we will cease to 
represent both of you. 

or substitute the following for (e) 

(f)  If a conflict arises between you and that conflict is not resolved, we will cease to 
act for Client A but will continue to act for Client B if the rules permit that in the 
circumstances. [State reasons why lawyer would continue to act for client B. For 
example: “We confirm that Client B is a continuing client of this firm and is 
regularly represented by lawyers in this firm on different matters.”] 

Although joint representation of a number of clients by a single lawyer or law firm has 
some advantages, there are aspects of joint representation that could lead to the potential 
problems we have outlined above. For that reason, we ask that you consent to the 
potential course of action we have outlined before we commence acting for both of you 
jointly. We recommend that you obtain independent legal advice before you give us that 
consent.  

If you are satisfied that you wish us to continue to act for you on the basis outlined above, 
please sign the enclosed duplicate copy of this letter and return it to us. 

Yours very truly, 

2. Sample letter from lawyer acting jointly for more than two clients. Any letter 
must be tailored to individual circumstances. 

Dear Client A, Client B and Client C:  

Re:  [Matter] 

We confirm that we agree to act for all of you jointly with respect to this matter. 
Representing you jointly simply means that we are engaged by all of you to act on the 
same matter at the same time. We are allowed to act jointly for clients when their 
interests are not in conflict. We believe your interests are currently not in conflict; 
however, it is possible that your interests could diverge or even conflict in the future. 

The rules of the Law Society of British Columbia require that, before we represent clients 
jointly, we must raise certain issues with you and obtain your consent as to the course to 
be followed in the future if a conflict arises. The following will apply to our joint 
representation of all of you: 

(a) We owe each of you a duty of undivided loyalty. This means that we must act in each 
of your best interests at all times and must not favour the interests of one of you over 
the interests of another, or allow anything to interfere with our loyalty to each of you 
or our judgement on your behalf. If we are unable to fulfill this duty of undivided 
loyalty to each of you, we will have to withdraw. 
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(b) No information we receive from one of you or from any other source with respect 
to this matter can be treated as confidential from the others. This means that, as 
long as the joint retainer continues, we must disclose relevant information to all 
of you.  However, should we receive information from any source that makes it 
clear we are in a conflict by acting for you jointly, we must cease acting for all of 
you in the matter. In that event, however, we would not be permitted to disclose 
that information to you. 

(c) If we act for one of you in a matter separate from this one, and we receive 
confidential information from that separate matter that is relevant to this matter, 
we will have to withdraw from this matter unless we receive the consent of the 
client in the separate matter to disclose that information. 

(d) If a conflict arises among any of you, we may be permitted to assist you in 
attempting to resolve the conflict if you so desire. If it is resolved, we may 
continue to represent all of you. 

[Lawyer when drafting letter must choose either (e) or (f) following] 

(e)  If a conflict arises among any of you that is not resolved, then we will cease to 
represent any of you. 

or substitute the following for (e) 

(f)  If a conflict arises among any of you and that conflict is not resolved, we will 
cease to act for Client A and Client B but will continue to act for Client C if the 
rules permit that in the circumstances. [State reasons why lawyer would continue 
to act for client C. For example “We confirm that Client C is a continuing client 
of this firm and is regularly represented by lawyers in this firm on different 
matters.”] 

Although joint representation of a number of clients by a single lawyer or law firm has 
some advantages, there are aspects of joint representation that could lead to the potential 
problems we have outlined above. For that reason, we ask that you consent to the 
potential course of action we have outlined before we commence acting for all of you 
jointly. We recommend that you obtain independent legal advice before you give us that 
consent. 

If you are satisfied that you wish us to continue to act for you on the basis outlined above, 
please sign the enclosed duplicate copy of this letter and return it to us. 

Yours very truly, 

 

[Appendix 6 added 04/2000; amended 10/2009] 
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APPENDIX 7 

SUPERVISION OF PARALEGALS 

[Chapter 12]  

Key concepts 

  1. Lawyers who use paralegals need to be aware of several key concepts: 

(a) The lawyer maintains ultimate responsibility for the supervision of the paralegal 
and oversight of the file; 

(b) Although a paralegal may be given operational carriage of a file, the retainer 
remains one between the lawyer and the client and the lawyer continues to be 
bound by his or her professional, contractual and fiduciary obligations to the 
client; 

(c) The Society will protect the public by regulating the lawyer who is responsible 
for supervising the paralegal in the event of misconduct or a breach of the Legal 
Profession Act or Law Society Rules committed by the paralegal;  

(d) A lawyer must limit the number of persons that he or she supervises to ensure 
that there is sufficient time available for adequate supervision of each person; 

(e) A paralegal must be identified as such in correspondence and documents he or 
she signs and in any appearance before a court of tribunal; 

(f) A lawyer must not delegate any matter to a paralegal that the lawyer would not 
be competent to conduct himself or herself. 

Best practices for supervising paralegals 

  2. Supervision is a flexible concept that is assessed on a case-by-case basis with 
consideration of the relevant factors, which, depending on the circumstances, include the 
following: 

(a) Has the paralegal demonstrated a high degree of competence when assisting the 
lawyer with similar subject matter? 

(b) Does the paralegal have relevant work experience and or education relating to the 
matter being delegated? 

(c) How complex is the matter being delegated? 

(d) What is the risk of harm to the client with respect to the matter being delegated? 
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  3. A lawyer must actively mentor and monitor the paralegal. A lawyer should consider the 
following: 

(a) Train the paralegal as if he or she were training an articled student. A lawyer 
must be satisfied the paralegal is competent to engage in the work assigned; 

(b) Ensuring the paralegal understands the importance of confidentiality and 
privilege and the professional duties of lawyers. Consider having the paralegal 
sign an oath to discharge his or her duties in a professional and ethical manner; 

(c) Gradually increasing the paralegal’s responsibilities; 

(d) A lawyer should engage in file triage and debriefing to ensure that matters 
delegated are appropriate for the paralegal and to monitor competence. This may 
include: 

(i) testing the paralegal’s ability to identify relevant issues, risks and 
opportunities for the client; 

(ii) engaging in periodic file review. File review should be a frequent 
practice until such time as the paralegal has demonstrated continued 
competence, and should remain a regular practice thereafter; 

(iii) ensuring the paralegal follows best practices regarding client 
communication and file management. 

  4. Create a feedback mechanism for clients and encourage the client to keep the lawyer 
informed of the strengths and weaknesses of the paralegal’s work. If the client has any 
concerns, the client should alert the lawyer promptly. 

  5. If a lawyer has any concerns that the paralegal has made a mistake, the lawyer must take 
carriage of the file and deal with the mistake. 

  6. Discuss paralegal supervision with a Law Society practice advisor if you have any 
concerns. 

Best practices for training paralegals 

  7. Develop a formal plan for supervision and discuss it with the paralegal. Set goals and 
progress milestones. 

  8. Review the guidelines for supervising articled students and adopt concepts that are 
appropriate to the scope of responsibility being entrusted to the paralegal. 

  9. Facilitate continuing legal education for the paralegal. 
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10. Ensure the paralegal reviews the relevant sections of the Professional Legal Training 
Course materials and other professional development resources and review key concepts 
with the paralegal to assess their comprehension level. 

11. Have their paralegals “junior” the lawyer on files and explain the thought process with 
respect to substantive and procedural matters as part of the paralegal’s training. 

12. Keep an open door policy and encourage the paralegal to discuss any concerns or red 
flags with the lawyer before taking further steps. 

A checklist for assessing the competence of paralegals 

13. Does the paralegal have a legal education? If so, consider the following: 

(a) What is the reputation of the institution? 

(b) Review the paralegal’s transcript; 

(c) Review the courses that the paralegal took and consider reviewing the course 
outline for relevant subject matters to assess what would have been covered in 
the course, consider total number of credit hours, etc. 

(d) Ask the paralegal about the education experience. 

14. Does the paralegal have other post-secondary education that may provide useful skills? 
Consider the reputation of the institution and review the paralegal’s transcripts. 

15. What work experience does the paralegal have, with particular importance being placed 
on legal work experience? 

(a) Preference/weight should be given to work experience with the supervising 
lawyer and/or firm; 

(b) If the experience is with another firm, consider contacting the prior supervising 
lawyer for an assessment; 

(c) Does the paralegal have experience in the relevant area of law? 

(d) What responsibilities has the paralegal undertaken in the past in dealing with 
legal matters? 

16. What personal qualities does the paralegal possess that make him or her well-suited to 
take on enhanced roles: 

(a) How responsible, trustworthy and mature is the paralegal? 

(b) Does the paralegal have good interpersonal and language skills? 
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(c) Is the paralegal efficient and well organized? 

(d) Does the paralegal possess good interviewing and diagnostic skills? 

(e) Does the paralegal display a strong understanding of both the substantive and 
procedural law governing the matter to be delegated? 

(f) Does the paralegal strive for continuous self-improvement, rise to challenges, 
etc.? 

 

[Appendix 7 added 06/2012] 
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