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COMMERCIAL ENERGY CONSUMERS ASSOCIATION OF BRITISH COLUMBIA 

FINAL SUBMISSIONS 

Creative Energy Vancouver Platforms Inc. Application for Approval of Northeast False 
Creek Connection Agreement (Terms and Conditions) 

Project No. 3698881 

1. These are the submissions of the Commercial Energy Consumers Association of BC 
("CEC") on the above referenced matter. 

I. Summary 

2. The following provides historical regulatory background related to Creative Energy's 
Application for a Connection Agreement in Northeast False Creek. 

3. The CEC submits that an appropriate Connection Agreement must comply with the 

Commission's Decisions with regard to Creative Energy's hot water service in the 
Northeast False Creek area. The CEC provides below a few components of prior 
Decisions on Creative Energy applications that reflect key principles of the 
Commission's Decisions. 

BCUC Decision G-88-16 

'9.0 FINAL DETERMINATION ON THE APPLICATION 

The Panel does not approve the franchise agreement as applied for. As 
explained more fully in sections 6 and 7 of this Decision, we do not approve a 
franchise that includes provisions for mandatory connection and end-use, or that 
includes the Chinatown area. 

For greater clarity, had the current Application excluded the Chinatown area from 
the franchise and completely severed the linkages between the applied-for 
franchise and the NE Bylaw in substance as well as form, the Panel would have 
approved the Application' .1 

BCUC Decision G-151-16 

'At most, franchises in the first category in Table 1 acknowledge that a utility 
might exist as a natural monopoly and provide a framework to enable a utility to 
operate in a given region, but provide no exclusivity to the utility. This is not a 
matter of accident or coincidence. The Commission is deliberate in its choices to 
typically not grant a franchise that has inherent rights, privileges or concessions 
that: 

1 BCUC Decision G-8 8-16 Creative Energy Vancouver Platforms Inc. 
Application for Approval of the Restated and Amended Northeast False Creek and Chinatown Neighbourhood 
Energy Agreement 

{00664568;4} {00664568;4} 
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• Provide for exclusivity of supply; and/or 
• Require mandatory connection; and/or 
• Require mandatory end use; and/or 
• Grant exclusive provision of end use. 

The Panel is not aware, and there is no evidence before us, that the Commission 
has ever, with the exception of a particular class of projects, granted anything 
other than a franchise in the first category in Table 1. As the Commission pointed 
out in the First Decision, the exceptions are projects that involve the provision of 
thermal energy services to a master planned development. 

To further elaborate, the Panel turns to the Commission report issued on 
December 27, 2012, titled Inquiry into the Offering of Products and Services in 
Alternative Energy Solutions and Other New Initiatives Report (the AES Report). 
Two key principles were articulated by the Commission in the AES Report: 

1. Only regulate where required; and 

2. Regulation should not impede competitive markets' .2 

4. The CEC submits that the Connection Agreement Creative Energy should have submitted 
should comply with these Decisions, and should provide for the following: 

• No mandatory connection 
• No mandatory end-use requirements 
• No exclusivity of supply 
• No exclusivity of end use 
• No impediment to competitive markets 
• No unnecessary regulation 

5. The Commission in previous Decisions has commented on the public interest test which 
would be necessary to provide the greatest degree of monopoly power. 

'Accordingly, to grant a franchise that confers the greatest degree of monopolistic 
powers would require a compelling reason to demonstrate that it is in the public 
interest to do so.'3 

6. The CEC submits that the Creative Energy Connection Agreement provides for 
monopoly powers well beyond normal practice for a public utility and is demonstrably 
not in the public interest. 

7. The CEC submits that Creative Energy in this Application has again failed to comply 
with the Commission's Decisions and has filed a Connection Agreement which imposes 
on Creative Energy ratepayers specific requirements that the Commission has already 
indicated it would not approve. 

2 BCUC Decision G-151-16, page 21 
3 BCUC Decision G-151-16 Appendix A, page 22 of 23 
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8. The CEC submits that this Connection Agreement application should be denied for the 
same reasons, and on the basis of the same principles, that the Commission articulated in 
its previous Decisions. 

9. Further, as the evidence demonstrates that Creative Energy continues to put forward 
positions in direct opposition to the Commission's principles the CEC submits that the 
Commission should direct that Creative Energy adopt a positive contractual term which 
would clearly resolve these issues. The clause should incorporate the Commission's 
principles and take priority over all other provisions in the Connection Agreement. The 
CEC has proposed a clause for the Commission's consideration in this regard. 

"Notwithstanding any other provisions in this Agreement the parties agree that 
there are no provisions in this Agreement which impose upon the Owner or end 
use customers any terms which require mandatory connection, mandatory end use 
requirements, mandatory right of supply to Creative Energy or exclusivity of end 
use or impose impediments on the Owner or end use customers to access 
competitive markets. " 

10. The CEC submits that this step would be useful to avoid additional regulatory process 
and ensure future regulatory efficiency. 

II. Introduction and Background 

11. Creative Energy has applied to the BC Utilities Commission for final approval of its 
Northeast False Creek Connection Agreement pursuant to Section 59-61 of the Utilities 
Commission Act (UCA).4 

12. Creative Energy is also seeking interim approval pursuant to Section 89-90 of the UCA 
of the Connection Agreement and the attached Schedules which establish the terms and 
conditions of service to customers in the North East False Creek (NEFC) Franchise 
Area.5 

13. Creative Energy included Schedules A (Customer Service Agreement) and Schedule D 
(Form of Statutory Right of Way) in its Application (Exhibit B-1-1) however Schedules 
B (Design Guide for Compatibility with NES) and C (Form of Building System 
Application) were omitted from the Application. Creative Energy provided the NES 
Building Compatibility Design Guide - October 15 (Design Guide) in response to FEI IR 
1.5.1. Appendix 1 of that document includes the NES Design Overview; Appendix 2 
contains the Base Building Heating System Design Guidelines and Appendix 3 contains 
the Building Service Application Sample and Building Service Application. 

4 Exhibit B-1, Cover Letter page 1 
5 Exhibit B-1, Cover Letter page 1 
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III. Creative Energy's Application for Exclusivity 

Creative Energy's Exclusivity Provision 

Connection Agreement 
Section 2 Development Obligations of the Owner 

14. 2.3 'No Alternate System or Service Provider' provides for the following: 

No Alternate System or Service Provider. The powers and rights granted to 
Creative Energy under this Agreement are exclusive to Creative Energy and, 
except as expressly provided hereunder or in the Design Guide or as otherwise 
agreed in writing by the Parties, the Owner will not itself perform, provide or 
install, nor allow any other Person to perform, provide, install or realize any other 
system to provide primary domestic hot water or space heating to any Building, 
nor use or allow or consent to any other Person supplying or distributing Thermal 
Energy to the Lands. 

15. The CEC submits that the above clause is clearly designed to confer exclusivity of supply 
and end-use on Creative Energy to the detriment of Creative Energy's customers. 

Creative Energy has Exclusive Right to Strand a Customer 

16. Section 4.4 stipulates that if the maximum Thermal Energy demand exceeds the Design 
Capacity, the Utility may, subject to BCUC approval, assess additional fees and charges 
to the Customer for usage exceeding such limits as approved by the BCUC, provided that 
if usage exceeds such limits, the Utility reserves the right to temporarily suspend or limit 
the Energy Services to reduce the load on the Neighbourhood Energy System. 

17. The CEC submits that Creative Energy demands the right to be the exclusive energy 
service provider and then, in Section 4.4, seeks to strand customers with inadequate 
supply whenever it does not have the capacity to provide supply. The CEC submits that 
customers in these circumstances will find it vital to have access to alternatives. The CEC 
submits that the Commission should not put Creative Energy's customers into this 
'Catch-22' by approving the proposed Connection Agreement. The CEC submits that 
the Commission should find it in the public interest that customers have alternatives 
available to them under any circumstances. 

18. The CEC submits that it is not appropriate to have embedded restrictions on usage at the 
same time as excluding other forms of energy as it effectively limits customer growth 
over the term of the agreement (30 years). The CEC submits it is not possible to predict 
future load over the term and that given the uncertainty with respect to key elements of 
the service there is significant risk for prospective customers that energy services will not 
be available to meet their future load. 
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Exclusivity Violates Commission Principles 

19. At pages 1 and 2 of its Cover Letter Creative Energy responds to previous Commission 
concerns with its NEFC Connection Agreement. The Commission identified the need for 
'a revised section 2.2 [now 2.3] (No Alternate System or Service Provider) that indicates 
that the requirement to have exclusive end-use is a part of the Co V policy and bylaws, 
and that the developer is required to comply with such policy/bylaws' .6 Creative Energy 
states that: 

' ... evidence related to Co V policy and bylaws and compliance with such 
policy/bylaws is not evidence that Creative Energy can file to support approval of 
this Application. However, Creative Energy will ensure that the parties to the 
Connection Agreement are familiar with the Co V policy and bylaws. Creative 
Energy believes that compliance with such policy and bylaws need not be a 
provision of the Connection Agreement.' 7 

20. The CEC submits that the Commission correctly is avoiding incorporating anything to do 
with the City of Vancouver's jurisdiction. The Commission is regulating a public utility 
and has expressed clearly that it should not enable exclusive end-use. The Creative 
Energy response to the Commission has been to leave exclusive end-use provisions in the 
Connection Agreement in contravention of the Commission's principles and Decisions. 

21. The Commission has been clear in its requirement that the Connection Agreement not 
impose exclusivity upon customer end-use in and of itself. The Connection Agreement 
clearly continues to contradict that objective. 

22. The CEC submits that the Commission should deny approval of the Creative Energy 
Connection Agreement again in order to be consistent with the prior Decisions on 
Creative Energy. The Commission should reiterate that it is not in the public interest, nor 
in the Creative Energy ratepayers' interests, to force exclusive and mandatory end-use 
through the Connection Agreement. 

Design Guide Imposes Exclusivity 

23. Page 17 of the Design Guide states that the hot water hydronic heating system shall be 
designed to provide 'all of the space heating and ventilation air heating requirements ... ' 

The hot water hydronic heating system shall be designed to provide all of the space heating and 
ventilation air heating requirements for the individual suites, hallways/stairwells and other 
common areas in the building, supplied from a central mechanical room within the building. Hot 
water shall be distributed, via a 2-pipe (direct return) piping system, to the various heating 
elements throughout the building. 

6 Exhibit B-1, page 2 
7 Exhibit B-1, page 2 
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24. Page 19 of the Design Guide indicates that the following systems are 'not compatible'. 

The following systems are not compatible with NES and should not be considered for the building 
mechanical system: 

• Electric baseboards 
• Water Source Heat Pumps 
• VRF systems 

25. The CEC submits that there is no 'compatibility' issue with these systems. 

COMPATIBILITY CHECK LIST 

Item: Units Engineer Comments: 
Initial 

HVAC system is hydronic with direct 
return arrangement 

Heating loads 100% served by 
hydronic system 

No other sources of heat generation Demonstrate no more than 1% 
other than that allowed (solar or via prohibited equipment (typ. 
waste heat recovery) for remote area needs) 
Space provided for Energy Transfer Location and sq. meters; 
Station preferable at Pl level - attach 

drawing of location 
Compatible with district energy 
supply/return temperatures 

Designed to minimize return 
temperatures 

8 

9 

26. The CEC submits that the Design Guide Compatibility Checklist is another instance 

where Creative Energy has chosen to impose exclusive end-use prov1s10ns in 
contravention of the Commission's articulated principles and Decisions. 

IV. Creative Energy's Application for Mandatory End Use 

27. Service Agreement 

Section 4 Applicable Rates 

4.2 The rates have been determined on the basis of the estimated connected loads 
and Design Capacity which are in tum based on the intended design and use of 
the Buildings. A Customer must not significantly change its connected load 
without the prior written approval of the Utility. 

8 Exhibit B-8, FEI 1.5 .1 Design Guide page 19 
9 Exhibit B-8, FEI 1.5 .1 Attachment CE NES Compatibility Guidelines page 22 
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28. The CEC submits that forcing a customer to take a load and put the amount of the load 
under the control of the Utility and doing so for thirty years clearly establishes mandatory 
end-use, which the CEC submits is not in the public interest. 

29. The CEC submits that the above clause would prevent a customer from taking 
appropriate actions to manage its end-use requirements and mitigate its bills for thermal 
energy. The CEC submits that this is in contravention of the Commission's earlier 
Decisions and stated principles. 

V. Creative Energy's Application for Heavy-handed Regulation 

Sweeping Control Beyond the Meter 

30. The primary service meter located on the Utility side of the ETS (Energy Transfer 
Station) indicates the demarcation point between the utility and the building. 10 The heat 
exchangers provided and maintained by Creative Energy are upstream of the meter. 11 No 
equipment downstream of the billing meter will be owned or maintained by Creative 
Energy. 12 

31. The CEC submits that the Connection Agreement with the Design Guide may continue to 
stipulate undue requirements on the building system that is not required for connection to 
the system. 

32. Section 8.2 of the Service Agreement stipulates that the Customer shall not make any 
alterations to any Building System which may impact the provision of the Energy 
Services by the Utility without the prior written approval of the Utility. 

33. The CEC submits that triggering Utility approval with regard to 'any alteration' that 'may 
impact' the Energy Services imposes on Creative Energy's customers an unnecessary 
burden and a level of control by the Utility over what the Building Owners and 
Occupants should be able to manage without interference. The CEC submits that the 
onus should be on Creative Energy to define the impacts that would be of concern and 
avoid sweeping control language. This provision is overly onerous. 

34. Section 8.3 states that the Customer will promptly repair, maintain and replace the 
Building Systems from time to time at its own cost to keep the same in good working 
order. 

35. The CEC submits that there should be no restrictions on the customers' ability to manage 
its Building Systems unless there is the potential for specific harm to the Utility 
equipment. The CEC submits that the onus should on Creative Energy to define what 

10 Exhibit B-8, FEI 1.5 .1 Attachment Design Guide page 9 
11 Exhibit B-8, FEI 1.5.2 
12 Exhibit B-8, FEI 1.5 .3 
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aspects of the 'working order' of the Building Systems would cause harm to Creative 
Energy's thermal energy supply system. 

36. Section 15.2(c) of the Service Agreement provides that the Utility may, without having to 
give any notice, discontinue providing Energy Services to any Customer, who: has 
defective pipes, appliances, or Thermal Energy fittings in any part or parts of Building(s) 
which may adversely impact the provision of the Energy Services by the Utility. Creative 
Energy confirms that the pipes, appliances and Thermal Energy fittings are owned by the 
Owner. 13 

37. Under section 15.2 (g) Creative Energy may discontinue providing Energy Services to 
any Customer who makes any alteration to any Building Systems which may impact the 
provision of the Energy Services by the Utility without the prior written approval of the 
Utility. 

38. The CEC submits that the broad sweeping provision of 'may adversely impact' could be 
interpreted in ways that would give the Utility extraordinary powers downstream of the 
meter. The Utility should have the onus to give a precise definition of 'adverse impact' 
in order to limit the scope and monopoly power to disconnect a customer. The CEC 
submits that 'adverse impact' should be restricted to avoiding damage to the Utility's 
energy supply system. The CEC submits that if Creative Energy has the power to 
discontinue service for any perceived 'adverse impact' the customers should surely be 
enabled to have the alternatives they may need to mitigate such excessive control. 

39. The CEC submits that severe restriction on the customers' ability to deal with its 
Building Systems could impede the customer from making changes beneficial to the 
customer. These provisions are overly broad, and could effectively restrict customers 
from undertaking conservation and efficiency improvements, among other alterations, 
without the prior written approval of the Utility and put the customer at risk for 
disconnection. The CEC submits that these broad sweeping provisions enable the Utility 
to do harm to its customers. The CEC submits that there is an obligation for Utilities to 
serve which should not include a right to control customer equipment and end-uses. 

Excessive End Use and Load Control 

40. Creative Energy Creative Energy intends to delete section 15.2(i) and insert 15.3 to read 
"The Utility may, without having to give any notice, discontinue providing Energy 
Services to any Customer, who stops consuming Thermal Energy in any of the Buildings, 
for a time period determined by Creative Energy, acting reasonably, and no sooner than 6 
months unless agreed to by the Customer."14 

13 Exhibit B-5, BCUC 1.4.3 
14 Exhibit B-5, BCUC 1.4.4 
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41. The CEC submits that disconnection for change of load requirements in the customers' 
Buildings or Building amounts to enforcement of mandatory load requirements. The CEC 
submits that enforcement of mandatory load requirements is a violation of the 
Commission's principles. The CEC submits that this provision could result in a change of 
requirements in a small building resulting in a large number of occupants in other 
buildings being disconnected and forced to look for alternatives which elsewhere the 
Connection Agreement explicitly precludes. The CEC submits that this is another 
example of the Utility imposing unnecessary regulation where the Commission 
traditionally avoids regulation as a matter of principle. 

VI. Creative Energy Supply Uncertainty 

42. The CEC submits that there continues to be significant uncertainty with respect to key 
elements of service being provided such as the fuel source and cost structures that 
customers will be required to pay. 

43. Page 6 of the Design Guide states: 

1. Neighbourhood Energy Centre (EC): A centralized energy plant employing one or more 
technologies to produce hot water. Energy sources may change over time in response to 
changes in fuel prices and technological innovation. The long-term objective is for energy 
production to be provided by renewable technologies. Natural gas boilers may be used for 
back-up and peaking energy, and also as an interim heat source until there is adequate energy 
demand to support renewable technology. 

44. The CEC submits that in the face of uncertainty with respect to what Creative Energy 
may supply requires flexibility to change direction and seek alternatives. The Creative 
Energy Connection Agreement seeks to exclusively lock in customers for thirty years 
with no flexibility to access alternatives. The CEC submits that such uncertainty poses an 
unreasonable burden on customers who have no alternatives to control costs or exercise 
their own judgement with respect to energy efficiency and cost effectiveness. This result 
arguably contradicts the Commission legislated mandate to promote conservation and 
efficiency as set out in Section 44.1 of the UCA. 

VII. Creative Energy Impedes Market Innovation 

45. Section 18 establishes the initial term of the Customer Service Agreement as being 30 
years from the commencement of the Energy Services and will thereafter automatically 
be renewed from year to year unless the Customer Service Agreement is terminated. 15 

Creative Energy states that a 30-year term was chosen because the NEA was for a term of 
30 years. 16 

15 Exhibit B-1-1, Section 18 page 43 
16 Exhibit B-5, BCUC 1.5.1 
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46. Under Section 19 customers can only terminate after the initial 30 year term. 

47. The CEC submits that the 30 year term is excessive and unreasonably restricts developers 
and future strata owners from making significant changes in their energy use and 
potentially from pursuing more cost effective or more energy efficient alternatives that 
are likely to develop during this period. 

48. The CEC submits that competitive markets in the next thirty years are highly likely to 
supply cost-effective energy management alternatives for supply and customers' end-use. 
A thirty year time frame where the customer is handcuffed and unable to make changes is 
unreasonably restrictive and impedes access to the values and benefits of competitive 
markets. The CEC submits that the Creative Energy Connection Agreement violates the 
Commission's principle with regard to not impeding competitive markets. 

VIII. Creative Energy's Voluntary Supply Argument 

49. Creative Energy does not agree that there is a mandatory connection requirement. 
Creative Energy states that 'once an owner developer voluntarily agrees to enter into the 
Connection Agreement with Creative Energy and connect its development to the NEFC 
NES, that owner is agreeing to derive its energy requirements from the development 
exclusively from the NEFC NES. The decision to connect and to enter into the 
Connection Agreement does not stem from a mandatory obligation, de facto or 
otherwise' 17

. In CEC 1.7.2 the CEC inquired as to the options developers have in terms of 
proceeding with development if they do not sign the NEFC Agreement. Creative Energy 
replied that the City of Vancouver is responsible for development and building permits 
and it could therefore not answer. 

50. The CEC submits that the Connection Agreement may be entered into voluntarily and 
can thereby provide the Creative Energy customer with the ability to use Creative 
Energy's supply. A customer will then normally have other energy supply options 
connected and/or have the ability to subsequently connect to other supply option. To the 
extent that the Connection Agreement explicitly denies such options it is in effect de 
facto creating its own mandatory supply provisions in contravention of the Commission's 
Decisions. Whether or not some other jurisdiction may impose such conditions is 
irrelevant and the Commission clearly wants to keep its views and those of other 
jurisdictions distinctly separated. The CEC submits that the Creative Energy Connection 
Agreement should not contain provisions which unduly fetter or totally remove a 
customer's ability to manage their energy options over an extraordinarily extended period 
of time (30 years). The CEC submits that this would directly and unnecessarily impede 
access to the benefits of competitive markets. 

17 Exhibit B-7, CEC 1. 7.1 
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51. A customer will also normally have numerous voluntary decisions with respect to their 
end-use and options to manage and govern that end-use as well as to manage the 
economic impact of their energy bills. Connection Agreement provisions which totally 
remove the customer's voluntary decision making over their end-use directly contravenes 
the Commission's principles and Decisions, and would unduly and unnecessarily burden 
the customer with an inability to access the benefits of competitive markets. 

IX. Commission Jurisdiction 

52. The Commission has general supervision over all public utilities (Section 23 (1) which 
includes matters it considers necessary or advisable for the safety, convenience or service 
of the public (Section 23 (1) (g) (i); and the proper carrying out of the UCA (Section 23 
(1) (g) (ii). 

53. However, the CEC submits that the Commission's Approval of the Connection 
Agreement and Services Agreement could potentially be an over-reach of the 
Commission into the behaviour of the end-user and how they access their energy. 

54. The CEC does not find any Commission jurisdiction in the UCA to approve documents 
that define /limit customer activities with respect to other corporate entities. The CEC 
submits that there are several instances in the Connection Agreement which could 
potentially go beyond the Commission's jurisdiction to approve. 
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Limit to Mandatory and Exclusivity Rights 

55. The CEC notes the following taxonomy as cited in BCUC Decision G-151-16. 

1. Traditional Utility • The nature of the product or • Natural gas distribution 
(No exclusivity but commodity, the capital service provider (e.g., 
economic barriers to investment and the physical FEI) 
entry) connection to the customer 

Electricity distribution 
may act to make it • 

service provider (e.g., BC 
impractical for another 

Hydro) 
service provider to install 
and compete to provide the • DES provider (e.g., 
identical product or Creative Energy core 
commodity once the utility) 
investment has been made; • On-site TES 

• The provision of the 
product or commodity 
(natural gas, electricity, 
steam, etc.) differs from the 
use by which that product 
or commodity may be 
employed (the provision of 
light, heat, cold or power); 

• A customer remains free to: 
decline to connect to a 
Traditional Utility's system; 
to take service from it; and 
to satisfy its needs for a 
particular end use from any 
other source. 
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2. Exclusive Provider • Franchise • This is not typical in BC. 
of Utility Service agreements could, subject to • Creative Energy's 

Commission approval, 
proposed NEFC NES 

establish a single utility as 
would confer this 

the exclusive provider of a 
protection, and others 

utility service (a particular 
below. 

product or commodity, ie. 
natural gas, electricity, 
steam, etc.) in a particular 
service territory; 

• The provision of the 
product or commodity 
(natural gas, electricity, 
steam, etc.) differs from the 
use by which that product 
or commodity may be 
employed (the provision of 
light, heat, cold or power); 

• A customer remains free to: 
decline to connect to an 
Exclusive Provider of 
Utility Service's system; to 
take service from it; and to 
satisfy its needs for a 
particular end use from any 
other source. 

3. Mandatory • Mandatory connection • Mandatory Connection 
Connection means that a customer has Bylaw to compel new 

no choice but to connect to buildings, and buildings 
a utility system that undergoing major 
provides a particular utility renovations, in NEFC and 
service; Chinatown to connect to a 

• Mandatory connection is 
NES. 

not necessarily synonymous 
with "mandatory use." 
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4. Mandatory Use • Mandatory use obligates a • The proposed Mandatory 
customer, once connected, Connection Bylaw 
to also take the product or provides for "compulsory 
commodity from the utility. use in mandatory service 

area" (Article 2.1) and 
"compulsory use in 
conditional service area" 
(Article 2.2)91 

5. Exclusive Provider • The Exclusive Provider of • Creative's Application to 
of an End Use End Use enjoys the be the Exclusive Provider 

exclusive right to satisfy of Hot Water Service in 
customers' need for an end NEFC and Chinatown 
use (i.e., the provision of areas, thus eliminating 
light, heat, cold or power); competition among other 

• This differs from an 
utilities that provide 

Exclusive Provider of 
products or commodities 

Utility Service, which 
that serve the same end 
use( e.g., FEI, BC Hydro, 

enjoys the exclusive right to 
provide a particular product 

Creative Energy core 

or commodity (i.e., natural 
utility, FAES and any 

gas), while customers 
other TES Providers) 

remain free to satisfy their 
need for an end use from 
any other source; 

• The concept of being the 
Exclusive Provider of an 
End Use goes beyond 
"mandatory connection" 
and "mandatory use" as it 
compels a customer to take 
service specifically from 
one provider in any and all 
circumstances to satisfy its 
need for an end use, to the 
exclusion of any alternative. 

18 

56. The CEC notes that the Commission found this table useful in establishing its principles 

and the Decisions it has made with regard to Creative Energy's applications. 

18 BCUC Decision G-151-16 
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57. The CEC considers that the essence of public utilities and utility regulation is based on a 
response to existing economic barriers to entry. le, the inability for competitive markets 
to provide adequate and reasonably priced service creates a need for a utility. Regulation 
ensures that the utility earns a fair return and customers are provided a fair price. In 
contrast, the Creative Energy exclusivity clause creates a barrier to entry in order to serve 
the utility, and turns the regulatory compact on its head. The CEC submits that Creative 
Energy's Connection Agreement seeks to exclude competitive markets downstream of 
the meter. The CEC submits this is a violation of the Commission's principle not to 
impede competitive markets. 

58. Further, the CEC submits that that the exclusion of other forms of energy as options to 
customers :fundamentally changes the regulatory compact which traditionally exists 
within the context of other alternatives for customer end use. The regulatory compact 
assures the utility of a reasonable rate of return and is the essence of economic protection 
for a utility (not monopoly status or economic barriers). The regulated returns are 
provided for prudent operation regardless of external circumstances. Customer prices are 
raised in the event that there are lower revenues due to circumstances such as direct or 
indirect competition, the development of other forms of energy or reduced customer use. 

59. Adding in exclusivity of end use changes the context dramatically and creates a 
significant imbalance in favour of the utility and to the detriment of customers. In 
addition to significantly diminishing the justification for the risk for the utility as 
provided for in the rate of return, customers lose the option to select the most cost
effective and/or preferred alternatives for their activities. The CEC submits that the 
option to select alternatives for end-use is established and foundational to the regulatory 
compact and to the basis for historic regulatory principles. 

60. The CEC submits that the Utility would have no justification for a regulated rate of return 
on its investments if it has effectively guaranteed its income by control of end-use and 
total load through its Connection Agreement. The CEC submits that the Commission 
should find these over-reaching provisions in the Connection Agreement inappropriate 
and grounds for denial of approval of the application. 

Commission Legislated Mandate for Conservation and Efficiency 

61. The Commission has a requirement under the UCA to regulate the degree to which cost
effective conservation and efficiency can replace energy supply as set out in Section 44.1 
of the UCA. The CEC submits that the utilization of mandatory load and exclusivity 
provisions in the Connection Agreement contradict the objectives of Section 44.1. 
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X. Response to Commission Requests for Information 

Scope of Review 

62. Creative Energy requests approval pursuant to Sections 59-61 of the UCA. 

63. The CEC notes that the Commission has excluded information related to agreements 
between the City of Vancouver and Creative Energy for the North East False Creek 
Neighbourhood Energy System. (NEFC NES). 

64. The Commission states: 

'Any agreements that Creative Energy holds regarding the NEFC NES that are 
not linkages in the above-noted proceeding and are not pursuant to sections 59-61 
of the UCA, are therefore considered out of the scope of this proceeding.' 

65. The CEC submits that the appropriate test for the Commission remains the test of the 
public interest, and includes all matters related to the Connection Agreement excluding 
those directly related to the agreements between the City of Vancouver and Creative 
Energy. 

66. The CEC submits that a review of responses to the Commission's requested information 
is an insufficient definition of the scope of issues to be considered. 

67. The CEC submits that the Commission should consider all of the provisions in Sections 
59-61 of the UCA, and in fact, all other portions of the UCA which may have a bearing 
on the public interest in regard to the Connection Agreement. 

Commission Specific Requests 

68. In BCUC Decision C-12-15 the Commission denied approval of Creative Energy's 
proposed Connection Agreement, and noted that its consideration would include a 
determination of whether or not the Connection Agreement 'regularly and uniformly 
extended to all persons under substantially similar circumstances and condition for 
service of the same description' which was not in evidence. The Commission requested 
that Creative Energy supply particular information related to this topic as outlined below. 

Commission determination 

The Commission must consider whether the Connection Agreement is just and 
reasonable and "regularly and uniformly extended to all persons under 
substantially similar circumstances and condition for service of the same 
description."[244] The Connection and Service Agreement(s) represent the terms 
and conditions of service as part of the "tariff' and would not be negotiable by 
developers. In fact, negotiation by individual developers could lead to lack of 
uniformity and questions of fairness. 

The Panel notes Creative Energy's argument that the provisions of the Connection 
Agreement are consistent with other city or utility connection agreements. 
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However, the Panel requires more information from Creative Energy. Therefore, 
approval of the Connection Agreement is denied. Creative Energy may resubmit 
the Connection Agreement with its next rate application; at such time that 
Creative Energy files the Connection Agreement, Creative Energy must include 
the following evidence to support approval of this agreement: 

1. A comparison of the statutory right of way provisions of tariffs of other 
similar utilities, with a view of supporting that this provision is in the public 
interest and meets the standards applicable in sections 59-61 of the UCA. 

2 A fulsome analysis of an alternative to the requirement that developers must 
not apply for a building permit until Creative Energy has approved the 
developer's design. 

3. A revised section 2.2 that indicates that the requirement to have exclusive 
end-use is a part of the Co V policy and bylaws, and that the developer is required 
to comply with such policy/bylaws. 

4. Evidence that the design guidelines and review process is consistent with 
other similar utilities. 

5. Evidence that the other terms and conditions of concern raised by UDI and 
others do not go further than necessary in order to provide like service by other 
utility operators. 

Appropriate Comparators for a Public Utility 

69. The CEC submits that the evidence provided by Creative Energy in support of the 
Commission's explicitly requested information does not provide sufficient justification 
for the Commission to find that the service is "regularly and uniformly extended to all 
persons under substantially similar circumstances and condition for service of the same 
description." 

70. Creative Energy answered the Commission's questions with regard to extending service 
'regularly and uniformly .... under substantially similar circumstances and conditions for 
service of the same description' in 1, 4 and 5 of the Commission's questions. 

71. The comparators Creative Energy used were all municipal energy systems or master 
planned developments. No public utility thermal energy service comparators were 
provided yet Creative Energy has an internally comparable thermal heat service, the 
steam service. 

72. The CEC submits that the comparators that Creative Energy has provided in the various 
appendices are not appropriate and do not provide the appropriate context for determining 
if the Connection Agreement is "regularly and uniformly extended to all persons under 
substantially similar circumstances and condition for service of the same description. 
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73. The CEC submits that Creative Energy is a public utility providing energy services to 
multiple customers and should be compared to the Connection Agreements of other 
similar public utilities such as FortisBC Energy Inc., BC Hydro and Creative Energy 
itself. Indeed, the CEC submits that the most appropriate comparator is Creative Energy, 
which provides steam heat to buildings in the downtown core. 

74. The CEC notes Central Heat's letter of May 29, 2013 in CEC 1.20.l which demonstrates 
that the heat service does not require exclusion of alternatives nor control of end-use. 
Rather, it is a competitive service. 

75. The CEC notes that in BCUC Decision G-151-16 the Commission explicitly states that, 
with the exception of master planned developments, it has not granted a franchise for 
anything other than a 'Traditional Utility' .19 

76. The Panel is not aware, and there is no evidence before us, that the Commission has ever, 
with the exception of a particular class of projects, granted anything other than a 
franchise in the first category in Table 1. As the Commission pointed out in the First 
Decision, the exceptions are projects that involve the provision of thermal energy 
services to a master planned development20. 

77. In BCUC Decision C-12-15 the BCUC distinguishes a master planned development as 
one in which there is a master developer. 

Indeed, the Commission has approved mandatory connections as part of franchise 
agreements in previous decisions, for example, River Districtr2061 and Corix 
UBC. r2071 However, the Creative Energy Application is distinguished from those 
decisions as those decisions all involved a master developer. A master developer, 
such as UBC, makes policy decisions regarding its own property. In the 
circumstances of this Application, the CoV is not a master developer, but has 
drafted a mandatory connection bylaw and enacted various zoning requirements. 
The Co V is making policy decisions regarding the property owned by other 
developers. If the Panel were asked to consider mandatory connection in the 
context of a franchise agreement, where the only distinguishing feature was one 
of the non-existence of a master developer, then the Panel would need to consider 
the broader implications of the public interest, the impact on developers.21 

78. The CEC submits that there is no 'master developer' in this instance and that Creative 
Energy's steam service is an appropriate comparator for the current proposal. 

79. The CEC submits that Creative Energy has not complied with the Commission's previous 
Decisions with respect to appropriate comparators for the regulation of Creative Energy 
as a public utility. 

19 BCUC Decision G-151-16, Appendix A page 21 of23 
20 BCUC Decision G-151-16, Appendix A page 21 of23 
21 BCUC Decision C-12-15 
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Creative Energy's Response to Commission Questions 

80. The CEC provides the following comments with respect to each of the Commission's 
requests for information. 

1. A comparison of the statutory right of way provisions of tariffs of other similar 
utilities, with a view of supporting that this provision is in the public interest and 
meets the standards applicable in sections 59-61 of the UCA. 

81. Appendix 2 provides a comparison of the Statutory Rights of Way (SR W) provisions 
with FAES Telus Gardens and NDES UBC-Corix with a view of supporting that the 
provision is in the public interest and meets the standards applicable in Sections 59-61 of 
the Utilities Commission Act.22 

82. The CEC reiterates that the comparators of FAES and Telus Gardens are not appropriate 
and do not provide the appropriate context for determining if the Connection Agreement 
meets the standards applicable in Sections 59-61 of the UCA. 

Section 7 of the SR W 

No Alternate System. The Grantor will not itself perform, provide, install or 
realize, nor allow any other person to perform, provide, install or realize any other 
system to provide primary domestic hot water or space heating to any Building, 
nor use or allow or consent to any other person supplying or distributing Thermal 
Energy to the Lands, without the prior written consent of the Grantee.23 

83. The CEC submits that the exclusivity provision in the SRW is an inappropriate provision 
for a public utility and is prejudicial to the public interest and the interests of end-users. 

2. A fulsome analysis of an alternative to the requirement that developers must not 
apply for a building permit until Creative Energy has approved the developer's 
design. 

84. With regard to item 2, Creative Energy states that it has deleted Section 3.2.24 

85. The CEC notes that the Connection Agreement contains the following provision. 

Review and Approval of Specifications: To achieve compatibility between each 
Building System and the NES the Owner will: 

(b) submit to Creative Energy for approval a duly completed Building System 
Application a minimum of 90 days prior to applying for any Building Permit; 

22 Exhibit B-1, Cover Letter page 1 
23 Exhibit B-1-1, Schedule D Statutory Right of Way 
24 Exhibit B-1, Cover Letter page 2 
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86. Creative Energy confirms that the Connection Agreement does not preclude an Owner 
from applying for a Building Permit prior to obtaining Creative Energy's approval for its 

Building System Application.25 

87. Additionally, Section 3.5 of the Connection Agreement stipulates: 

Occupancy Permit. The Owner will not: 

(a) apply for an Occupancy Permit; or 

(b) take any action to compel issuance of an Occupancy Permit until such time as 
the Owner has delivered to Creative Energy the documentation verifying that the 
Building System Commissioning has completed and the Building System is 
Functional in accordance with Section 3.4(d). 

88. The CEC submits that Creative Energy should not be regulating the timing for the 
application for either a Building Permit (a minimum of 90 days after submission of its 

Building System Application) or Occupancy Permits (post delivery of information to 
Creative Energy). 

89. The CEC submits that the Connection Agreement is not in the public interest with the 

inclusion of these conditions. 

3. A revised section 2.2 that indicates that the requirement to have exclusive end-use 
is a part of the Co V policy and bylaws, and that the developer is required to comply 
with such policy/bylaws. 

90. Creative Energy makes the following comments with respect to item 3. 

"In response to item 3 above, evidence related to Co V policy and bylaws and 
compliance with such policy/bylaws is not evidence that Creative Energy can file 
to support approval of this Application. However, Creative Energy will ensure 
that the parties to the Connection Agreement are familiar with the Co V policy and 
bylaws. Creative Energy believes that compliance with such policy and bylaws 
need not be a provision of the Connection Agreement". 

91. The CEC submits that Creative Energy has complied with the Commission's request. 

4. Evidence that the design guidelines and review process is consistent with other 
similar utilities. 

92. Appendix 3 is intended to provide evidence that the Design Guidelines and review 
processes are consistent with other similar utilities. Creative Energy compares its review 
process to Southeast False Creek and Surrey City Energy, and its Technical 
Requirements to UBC, Surrey, Richmond Oval and SEFC. 

93. The CEC reiterates its comments that the appropriate comparator is Creative Energy's 
own steam heat tariff and not those comparators provided. The CEC contends that public 

25 Exhibit B-8, FBI 1.4.1 
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utilities do not need mandatory end-use provisions such as those included in the Design 
Guidelines. 

5. Evidence that the other terms and conditions of concern raised by UDI and others 
do not go further than necessary in order to provide like service by other utility 
operators. 

94. With respect to Item 5, Creative Energy provides Appendix 4, which is intended to 
illustrate that the other terms and conditions of concern to UDI and others do not go 
further than necessary in order to provide like service by other utility operators.26 

Creative Energy also states: 

'Since the NEFC proceeding, Creative Energy has consulted with or made an 
effort to consult with Urban Development Institute (UDI) and all the customers 
expected to connect in 2016 or 2017. Creative Energy believes that it has 
accommodated the majority of requests of stakeholders for revisions to the 
Connection Agreement and Schedules, with certain exceptions identified in 
Appendix 3, p. 1. Creative Energy's position with respect to the exceptions are 
explained in detail in Appendix 3' .27 

95. In Appendix 4 CE provides a table identifying the concern, CE's response and the 
comparable provisions in Corix UBC NDES Energy Services Agreement. They identify 
areas that are not addressed which include: 

1) Item 13.l of UDI IR #2, which stated that CE would not commit to a seven 
day response period; 

2) Item 14.3 of UDI IR #2, where the confirmation requested by UDI was not 
provided; and 

3) Items 20.2 and 20.3 ofUDI IR #2, which were addressed in Creative Energy's 
letter dated September 8, 2015, and filed as Exhibit B-3128

• 

96. The CEC reiterates its comments that the comparator ofUBC NDES is inappropriate, and 
that the appropriate comparator would be Creative Energy's own tariff agreement for 
steam heat. 

97. Additionally, the CEC submits that it is necessary for the Commission to consider not 

only the issues raised by UDI, but also the public interest which includes the interests of 
end users. 

98. The CEC submits that the interests of UDI effectively end at the time when the building 
is sold to other owners governed under a strata or moves to occupancy of other end-users. 

These owners are then responsible for the end-results over the remainder of the term 
(proposed at 30 years). The CEC submits that these interests remain important 
considerations in a determination of the public interest. 

26 Exhibit B-1, Appendix 4 
27 Exhibit B-1, Cover Letter page 2 
28 Exhibit B-1, Appendix 4 page 20 
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XI. Positive Exclusions to Limit Further Regulatory Process 

Positive Exclusion of 'mandatory', 'exclusivity' and 'beyond the meter denial of 
options' 

99. In conclusion, to try and end this lengthy series of regulatory processes in relation to 
Creative Energy, the CEC submits that it could be appropriate for the Commission to 
approve a Connection Agreement and Service Agreement that contained statements with 
positive exclusions of mandatory requirements, exclusivity, and beyond the meter denial 
of options. The CEC repeats its proposed draft language below: 

"Notwithstanding any other provisions in this Agreement the parties agree that 
there are no provisions in this Agreement which impose upon the Owner or end 
use customers any terms which require mandatory connection, mandatory end use 
requirements, mandatory right of supply to Creative Energy or exclusivity of end 
use or impose impediments on the Owner or end use customers to access 
competitive markets." 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

David Craig 

Christopher P. e er, sel for the Commercial 
Energy Consumers Association of British Columbia 

{00664568;4} 


