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COMMERCIAL ENERGY CONSUMERS ASSOCIATION  
OF BRITISH COLUMBIA 

FINAL SUBMISSIONS 

FortisBC Energy Inc. and City of Surrey Applications for Approval of Terms  
for an Operating Agreement 

Project No. 1598915 
 

______________________________________________________________________________ 

The Commercial Energy Consumers Association of BC (“CEC”) represents the interests of ratepayers 
receiving energy under commercial tariffs in applications before the BC Utilities Commission 
(“BCUC” or “Commission”).  FortisBC Energy Inc. (“FEI”) and the City of Surrey (the “City” or 
“Surrey”) (each individually a “Party” and collectively, the “Parties”) have each applied for approval 
of terms for an Operating Agreement.  

The CEC has reviewed the applications and provides the following submissions for the Commission’s 
review and consideration.  

A. Summary Position 

1. The CEC recommends that the Commission adopt the terms that FEI and the City have agreed 
upon (the “Agreed Upon Terms”) provided by FEI and the City.  

2. To the extent the Commission believes that an Operating Fee is necessary, the CEC would 
support a modest lump sum or a % of delivery margin to facilitate an operating relationship 
between the parties but would not support a fee based on gross revenues. 

3. The CEC recommends that the Commission approve an annual Operating Fee of no more than 
$600,000 or 0.7% of FEI’s delivery margin received from customers within the Boundary 
Limits as proposed by FEI, and likely should approve a significantly lower fee.  

4. The CEC recommends that the Commission accept the Pipeline Crossing Regulation as the 
appropriate legislation dictating the allocation of costs for high-pressure transmission 
pipelines and adopt the City’s wording with respect to the relocation of high-pressure 
transmission pipelines.  

5. The CEC recommends that the Commission allocate the cost of relocation of lower pressure 
gas mains at 100% to the party requiring the relocation and adopt FEI’s wording with respect 
to the relocation of lower pressure gas mains.  

6. The CEC recommends that the Commission adopt FEI’s wording with respect to the 
definition of relocation.  
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B. Introduction 

7. Since 1956, FEI and its predecessors have occupied and used public places in Surrey for the 
purposes of natural gas distribution pursuant to a Trunk Line Agreement (the "1956 
Agreement") and a Natural Gas Distribution Agreement (the “1957 Agreement”) between the 
British Columbia Electric Company Limited and the Corporation of the District of Surrey.  

8. In 2013, it was determined by the British Columbia Supreme Court that the 1956 Agreement 
was terminated and, for some time, the parties have not agreed on the scope, validity and 
enforceability of the 1957 Agreement, resulting in various disagreements.  

9. For the last two years the parties have been attempting to reach agreement on new terms (an 
“Operating Agreement”) to replace the 1957 Agreement and provide certainty going forward.1  

10. The parties have reached agreement on many terms for an Operating Agreement; however, 
they have reached an impasse on certain key items, and have applied to the Commission for 
resolution of the Operating Agreement. 

11. The City of Surrey states that the essential purpose of the Operating Agreement is to set out 
the terms and conditions under which FEI shall exercise its rights under the Gas Utility Act 
and the Utilities Commission Act (“UCA”) to use municipal highways and other public places 
in the municipality for conducting its business of distributing natural gas as a public utility.  

12. FEI notes that all its operating agreements, including the 1957 Agreement, set out agreed 
terms of use of municipal spaces, but do not purport to confer the right to operate per se.2  FEI 
also points out that in BC a utility’s right to operate within a municipality is conferred by a 
Certificate of Public Convenience and Necessity (“CPCN”) granted by the Commission and a 
municipal franchise is not necessary.3 

13. Surrey is the second largest city in BC and the 12th largest city in Canada.4  FEI operates 
approximately 2,685 kms of pipes within its boundaries consisting of 2,571 kms of 
distribution mains and 114 kms of high pressure transmission pipelines. For context, FEI has 
340 kms of pipes in the City of Victoria consisting of 332 kms of distribution mains and 8 
kms of transmission pipelines.5  

                                                 
1 Exhibit B2-1 Surrey Application page 1 
2 Exhibit B2-Surrey – CEC 1.1.1 
3 Exhibit B1-12, FEI Rebuttal Evidence page 11 
4 Exhibit B2-1 page 2 
5 Exhibit B2-1, Surrey application page 6 
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C. Objectives for Operating Agreement 

14. Surrey’s objectives for operating terms with FEI relate primarily to:  

i) reasonable oversight of FEI’s activities in the municipality to efficiently manage the 
safe use of public places by multiple utilities, Surrey's own use and the public, and  

ii) reasonable financial terms in both cases consistent with provincial standards.6  

15. Surrey’s approach to developing operating terms for FEI has been based on the existing 
operating terms FEI has recently entered into with municipalities in the interior and on 
Vancouver Island, and adapting those terms for Surrey’s circumstances.7   

16. FEI’s objectives are outlined in its application at pages 6 and 7. These include: 

1) recognizing overall value; 

2) reducing administration; 

3) reducing time to serve customers; 

4) improving construction scheduling; 

5) creating contractual certainty and reducing disputes; and  

6) improving relationships between FEI and the City. 

17. The CEC’s view of the objectives for an Operating Agreement is: 

i) to facilitate the fair, just and reasonable accommodation of a necessary gas utility 
service in City owned streets and other locations; and  

ii) to implement the public interest in safe, reliable and cost-effective natural gas services 
for the communities in which the utility holds a CPCN.  

D. Commission Jurisdiction 

18. FEI and the City of Surrey agree that Section 32 of the UCA is the applicable legislation 
under which the application should be considered.  

Use of municipal thoroughfares 

32 (1) This section applies if a public utility; 

                                                 
6 Exhibit B2-1, Surrey application page 2 
7 Exhibit B2-1, Surrey application page 2 
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(a) has the right to enter a municipality to place its distribution equipment on, along, across, 
over or under a public street, lane, square, park, public place, bridge, viaduct, subway or 
watercourse, and 

(b) cannot come to an agreement with the municipality on the use of the street or other place 
or on the terms of the use. 

(2) On application and after any inquiry it considers advisable, the commission may, by order, 
allow the use of the street or other place by the public utility for that purpose and specify 
the manner and terms of use. 

19. FEI states that the Commission’s review should consider the impact of the contractual terms 
collectively to ensure that the overall agreement is commercially reasonable.8  FEI considers 
that the relevant test is whether the agreement is commercially reasonable and point out that 
this is aligned with just and reasonable utility rates.   

20. In their Final Argument they state:  

Under section 32, the Commission is tasked with imposing terms when commercial 
negotiations between sophisticated, arms-length parties have reached an impasse. 

The Commission’s jurisdiction is rooted in its role as a public utility regulator. While the 
operating agreements are not “rates” per se, the costs that flow from those agreements 
ultimately are recovered from customers through rates. The Commission must have regard to 
ensuring that the terms on which a public utility operates in municipalities can be justified in 
the context of “just and reasonable” utility rates. A commercially reasonable operating 
agreement accomplishes that objective.9 

21. The CEC does not agree that a ‘commercially reasonable agreement’ is the appropriate test.  A 
commercially reasonable agreement fails to consider the gravity of the Commission’s 
jurisdiction and duty to facilitate imposition of natural gas service in city streets and other 
locations as a matter of law and as provided for in the approved CPCN enabling the utility to 
provide service in the community.   

22. Rather, the appropriate test is the public interest in implementation of the convenience and 
necessity for the natural gas service.  

23. The CEC agrees that the Commission must consider the impact on rates and that the entire 
Operating Agreement should be examined holistically.   

24. The CEC submits that the only sensible approach is for the entire Operating Areement to 
provide a contract for both parties to implement the public interest in a natural gas service. 

                                                 
8 FEI Final Argument page 13 
9 FEI Final Argument page 12 
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25. The City of Surrey is of the view that it is entitled to charge FEI a variety of permit fees, 
approval, license, inspection or permit fees, charges and security deposit requirements in 
respect of FEI’s work and occupancy of public places in Surrey.10  The City agrees to waive 
these fees on condition of receiving the Operating Fee at 3% of FEI’s gross revenues.    

26. This would imply that the City believes it has unilateral jurisdiction to establish its proposed 
fees and require an Operating Agreement.  The CEC submits that the plain meaning of 
Section 32 provides the Commission the jurisdiction to establish the terms under which a 
natural gas utility operates in a municipality when the parties cannot come to an agreement.  

27. The CEC’s view is that FEI has a Certificate of Pubic Convenience and Necessity for 
operation within the City of Surrey and therefore has a right to enter the municipality to place 
its distribution facilities in city streets and other city locations.  Absent an agreement with the 
City only the Commission has the jurisdiction to order the use of streets and other places and 
determine the manner and terms of use.  

E. Commission Review of Historical Disputes 

28. FEI argues that the Commission should determine this Application without wading into 
historical disputes.11   

29. The CEC agrees with FEI in this regard.  FEI and the City have different interpretations of 
past events and the applicable terms that should have been followed.  The CEC does not 
believe that it is prudent for the Commission to weigh in on these events.12 

30. The CEC considers that while it is important to recognize and account for historical sources of 
friction13 to avoid repetition of the same, the Operating Agreement should not seek to provide 
compensation or redress for any perceived historical imbalances.  Instead, the intent should be 
to provide a fair and workable agreement for implementing the public interest in a natural gas 
service that will serve both parties well on a forward-looking basis, now and for some time to 
come.  

31. The CEC therefore recommends that the Commission provide little weight to arguments based 
on either Party’s historical view of the need to address unfairness but should consider the 
source of the friction as something to limit in the future by making very clear determinations 
as to responsibilities and obligations.  In the absence of a robust Operating Agreement setting 
out the terms for FEI’s use of public places in the city for its gas distribution business 
generally, there would likely be further disputes between the parties about the placing and 

                                                 
10 FEI Final Argument page 13 Footnote 24 
11 FEI Final Argument pages 14-15  
12 Exhibit B1-12 FEI Rebuttal Evidence page 10 
13 FEI Final Argument page 15 
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relocating of FEI facilities, and project-specific applications for an order from the Utilities 
Commission (e.g., under sections 33 or 36 of the UCA) and from the Oil and Gas 
Commission, as applicable.14 

F. Agreed Upon Terms  

32. FEI and the City of Surrey have settled several terms which are laid out at pages 19 and 20 of 
FEI’s Final Argument and pages 11 and 12 of Surrey’s Final Argument.   

33. FEI believes that the Commission should give weight to the Parties’ consensus on these 
terms.15 

34. The CEC agrees that the agreed upon terms represent a highly important element of the 
Operating Agreement and believes these terms should be preserved to the extent possible. 

35. The CEC has reviewed the agreed upon terms and finds them to be acceptable.  The CEC is of 
the view that the Commission can make determinations on the outstanding issues without 
disturbing the balance of the Agreed Upon Terms.  

36. The CEC recommends that the Commission approve these terms as provided by the City of 
Surrey and FEI.  

G. Methodology for Calculating an Operating Fee 

37. The 1957 Agreement does not provide for Operating Fees and FEI and its predecessors have 
operated in the Lower Mainland for over 60 years without an Operating Fee.16 

38. However, FEI and the City agree that there is value in including an Operating Fee as part of 
the new Operating Agreement, and both have included a proposal to this effect.  

39. Any Operating Fee included in the new Operating Agreement will represent a new payment 
from FEI to the City and is therefore beneficial to the City.  FEI believes that an Operating 
Fee may be reasonable where it is proportional to the work being done and is not unduly 
onerous to FEI customers.17 

40. The City is currently collecting additional fees from FEI which it views as being outside the 
1957 Agreement,18and are set by City bylaws.19   

                                                 
14 Exhibit B2-8-1, Surrey – BCUC Amended 1.1.2 
15 FEI Final Argument page 2 
16 FEI Final Argument page 24 
17 Exhibit B1-1, FEI Application page 13 
18 Exhibit B2-8-1, Surrey – BCUC 1.2.1.1 and 1.2.1 
19 Exhibit B2-8-1, Surrey – BCUC 1.2.1.2 



 

{01028214;1}   

- 7 - 

41. FEI does not believe it is required to pay fees, but its contractors are paying permit fees to the 
City to avoid disputes and complete work efficiently.  FEI also accepts that there are benefits 
associated with a good working relationship, and a fee of some form will improve its 
relationship with the City.20 

42. The CEC agrees with FEI that the City does not have the independent right to charge the 
utility fees outside of an Operating Agreement, as the natural gas utility operation in the City 
is a matter of Commission jurisdiction.  

43. The respective proposals put forth by the City and FEI are significantly different in terms of 
the total value of the payment, the City’s proposal being about 6-7 times greater than that 
proposed by FEI.   

City of Surrey Proposal 

44. Surrey requests that the terms for FEI’s use of public places within Surrey’s boundary limits 
include an Operating Fee of 3% of the gross revenues (excluding taxes) received by FEI for 
provision and distribution of all gas consumed within the boundaries of Surrey, other than gas 
consumed by customers from whom the Commission has not allowed FEI to collect the 
Operating Fee.  Such amount will not include any amount received by FEI for gas supplied or 
sold for resale. 

45. The City of Surrey bases its proposal on 70 agreements made by FEI with other municipalities 
in the province.  FEI collects and remits 3% of gross revenues from these municipalities.  The 
City considers these agreements to be ‘the standard in FEI’s operating agreements with other 
B.C. municipalities’.21  The City considers that adopting the same 3.0% of FEI’s gross 
revenues Operating Fee structure substantially supports transparency, public interest and 
consistency among FEI ratepayers, most of whom are also municipal taxpayers.22 

46. Surrey City Council has approved the request for the 3% of gross revenues Operating Fee, the 
same as 70 other municipalities are now receiving. 

47. The City is of the view that it is entitled to charge FEI a variety of fees,23 but agrees to waive 
these on condition of receiving the Operating Fee at 3% of FEI’s gross revenues.   

48. FEI calculates the Operating Fee payment included in the City’s proposal to be in the order of 
$3.424 million based on 2016 gross revenues. 

                                                 
20 Exhibit B1-1, page 13 
21 Exhibit B2-1, page 2 
22 Surrey Final Argument page 19 
23 FEI Final Argument page 13 Footnote 24 
24 Exhibit B1-6, FEI – BCUC 1.5.3 
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FEI Proposal 

49. FEI proposes to pay the City an Operating Fee equivalent to 0.7% of the delivery revenue 
(excluding taxes) received from customers for the distribution of gas within pre-established 
Boundary Limits, but excluding compressed natural gas distributed from fueling stations and 
the delivery of liquefied natural gas.  Delivery Revenue further does not include (i) any gas 
commodity revenue, or (ii) any delivery revenue from customers from whom the BCUC has 
not allowed FortisBC to collect the Operating Fee.25  

50. FEI believes that calculating the Operating Fee as a percentage of the delivery margin 
provides a closer link to costs and activity levels, will stabilize the Operating Fee, treat 
transport and sales customers the same and can be accommodated in FEI’s general terms and 
conditions as outlined in its Final Argument at pages 54 and 55.  

51. FEI notes that Surrey is currently in the same position as all the other Lower Mainland 
municipalities that entered into operating agreements with FEI’s predecessor gas utility in the 
Lower Mainland between 1926 and 1961.26  None of these Lower Mainland operating 
agreements contemplates an Operating Fee.27  

52. FEI arrives at the delivery margin percentage of 0.7% by calculating various fees the City 
otherwise charges to non-utilities and would seek to charge FEI.  FEI then adds its own 
anticipated operating efficiencies and reductions in dispute resolution costs from having an 
improved working relationship with the City.  FEI then takes this information and backward 
calculates a percentage of delivery margin.  The total amounts to $600,000.28  FEI does not 
agree that Surrey is entitled to charge the permit fees it has agreed to waive but has included 
these fees as a ‘generous’29 step in recognizing the full value of avoided permit fees. 

CEC Comments  

53. The CEC agrees with FEI that an Operating Fee may be reasonable where it is proportional to 
work being done and is not unduly onerous to FEI customers, on the condition that it is useful 
in improving the working relationship with the City.  The CEC would not support an 
Operating Fee that results in significant cost increases without strong public interest 
justification.  

54. As noted above, FEI does not currently pay an Operating Fee to the City, and the City has not 
identified any additional costs that are occurring as a result of this Operating Agreement 

                                                 
25 Exhibit B1-1, page 13 
26 Exhibit B1-1, page 13 
27 Exhibit B1-1, page 13 
28 Exhibit B1-1, page 13 
29 FEI Final Argument pages 28-30 
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except those related to fees which it would waive if it receives its proposed 3% of gross 
revenues. 

55. The CEC submits there is no reason for the City to receive a significant windfall gain at the 
expense of FEI ratepayers as a result of the new Operating Agreement without evidence of 
specific cost changes or significant existing cost unfairness.  The CEC does not find either of 
these situations to be evident on the record.  

56. The CEC notes that FEI provides natural gas distribution service to the residents and 
businesses within the City and pays municipal taxes to the City on all its utility infrastructure, 
irrespective of whether the utility works are located on private or public land.30  FEI’s 
operational presence is therefore in and of itself a significant benefit to the City.  

57. FEI remitted $5.179 million in taxes to the City in 2017, which is ultimately recovered from 
ratepayers.31 

58. The City claims its costs due to FEI’s presence are in the order of $3.3 million annually.32  
There is no evidence on the record that FEI’s tax payments to the City are unreasonable or 
unfair relative to its costs. 

H. Operating Fee - Rate Structure 

59. Both the City and FEI propose a variable rate based on different metrics.  The CEC believes 
that where the costs and savings vary on a reasonably direct basis with a given metric it could 
be reasonable to utilize that metric in calculating an Operating Fee. 

60. The CEC generally favours the FEI proposal over that of the City of Surrey but submits that a 
payment could also be established as a lump sum or some combination of lump sum and 
variable rate.   

61. The CEC does not consider gross revenues to be an appropriate variable for the calculation of 
an Operating Fee, because FEI’s costs do not vary with gas prices but do vary with assets or 
pipe in the ground.   

62. The City of Surrey outlines its views of the benefits and risks associated with using Gross 
Revenues versus Delivery margin in Surrey-BCUC 1.2.3.  The benefits of using Gross 
Revenues include consistency with other municipalities, FEI’s existing systems and 
procedures, and the potential costs for FEI if it were required to change.  The City identifies 
no risk associated with the use of Gross Revenues.  

                                                 
30 Exhibit B1-11, FEI Supplemental Evidence page 4 
31 Exhibit B1-11, FEI Supplemental Evidence page 4 
32 Exhibit B2-8-1, Surrey – BCUC 1.4.2. Attachment page 12  
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63. The CEC does not find these arguments to be persuasive.  The CEC does not agree that 
consistency with a variety of significantly smaller municipalities33 should be a key 
consideration.  The CEC acknowledges the agreement between the two parties is a significant 
one and should reflect the existing and unique circumstances of the parties, instead of those 
developed from a selection of other municipality agreements.   

64. The CEC recommends that the Commission give the City’s submissions with regard to other 
municipalities little to no weight.  If the Commission were to consider consistency with other 
municipal agreements it would be one-sided to ignore the larger Lower Mainland agreements 
that contain no Operating Fee. 

65. The CEC is very concerned with the use of gross revenues as the starting point for 
determining an Operating Fee.  Gross revenues can reflect any number of rate changes which 
have little to do with the operation of the utility within the City and would result in 
inappropriate non-cost based costs for ratepayers with every increase in rates regardless of the 
reason for that increase.   

66. Gross revenues would include revenue from commodity charges which experiences volatility 
in the commodity market and is unrelated to FEI’s operations in the City.  Increases in 
commodity costs would result in a windfall gain for the City and exacerbate any increases in 
the total customer bill.  The CEC finds no justifiable rationale for developing a rate that varies 
with gross revenues. 

67. If based on revenues/margin or other income related metric at all, the CEC agrees with FEI 
that the calculation of the Operating Fee should exclude compressed natural gas distributed 
from fueling stations and the delivery of liquefied natural gas as well as (i) any gas 
commodity revenue, or (ii) any delivery revenue from customers from whom the BCUC has 
not allowed FortisBC to collect the Operating Fee.34 

68. The CEC calculates that about $1 million of the $3.5 million proposed by the City would be 
generated as a percentage of the natural gas revenues35 under the City’s proposal.  

69. The CEC does not find this to be an appropriate allocation for an Operating Fee because it is 
potentially volatile and FEI’s operations in the City are not.  

70. FEI proposes a variable rate of 0.7% based on ‘delivery margin’.  

71. The CEC does not believe that an Operating Fee calculated on any form of income related 
metric has particular validity, and instead becomes more related to an income tax than an 
Operating Fee.  

                                                 
33 FEI Final Argument page 50 
34 Exhibit B1-1, page 14 
35 3% of the Delivery margin of $82 million represents about $2.5 million of the approximate $3.5 million proposal. 
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72. The CEC recognizes that a charge based on delivery margin likely bears some relationship to 
the size of the infrastructure deployed in the City, but submits that the relationship may be 
weak. The CEC notes that the 0.7% proposed by FEI was backwards calculated from the 
savings, rather than being calculated and justified as a cost related to the delivery margin. 

73. FEI’s calculation of the Operating Fee is provided in its application at page 16. 

36 

74. The Permit and Cut Fees represent slightly more than half the estimate and these account for 
the foregone fees that the City would charge other non-utility parties if they were conducting 
similar activities.  This cost is calculated based on the number of construction activities 
undertaken by FEI in 2016.  The $350,000 figure is consistent with the City’s $358,000 
estimate of what it would be eligible to collect from FEI’s activities though it notes that it has 
not received such sums from FEI in the past.37   

75. FEI argues that it would not have to pay the Permit and Cut fees. The CEC submits that it is 
less than appropriate for FEI to agree to include payments in an Operating Fee that it would 
otherwise not have to pay.  City fees represent a revenue to the City and may or may not 
represent a City cost.  

76. ‘Operating Efficiencies’ and ‘Avoidance of Potential Litigation’ are estimates of savings that 
FEI believes it might achieve by having an Operating Agreement.   

77. The CEC does not believe that FEI’s savings have an appropriate cost justification for 
establishing fees.  In the CEC’s view this is tantamount to granting ratepayer funds to the City 
without a cost-justification basis. 

78. Under any circumstances the CEC submits that it is doubtful that there is a strong direct 
correlation for such items with either the gross revenues of the company or the delivery 
margin and might more likely be considered as fixed or semi-variable costs.  

79. To the extent the Commission believes that an Operating Fee is necessary the CEC would 
support a modest lump sum or a % of delivery margin to facilitate an operating relationship 
between the parties. 

                                                 
36 Exhibit B1-1 page 16 
37 Exhibit B2-8-1, BCUC 1.2.4 
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I. Operating Fee - Fee Level 

80. As noted above, the City’s proposal results in an Operating Fee approximately 6-7 times 
larger than that proposed by FEI and is in the order of $3.5 million.  

81. The City’s justification for the price tag is primarily based on its view of its cost of having 
FEI operate in the City and consistency with certain other municipalities paying 3% of gross 
revenues to FEI.  

82. The City provides an attachment entitled “Total Costs Costs Incurred by the City of Surrey 
Annually” due to FEI’s presence and Activities within Highways’ prepared by Aplin Martin 
Consultants, which summarizes the City’s costs as being in the order of $3.3 million per 
year.38 

 

39 

83. Additionally, the City points out that there are additional operating costs of approximately 
$300,000 to $500,000 which are not considered in the above estimate.40  They state that from 
a cost recovery perspective a fee of $4 million/year would be suitable.41 

84. The CEC has reviewed the costs in the Aplin Martin paper and submits that many of the costs 
identified do not represent incremental costs imposed by the utility on the City.  At best, some 
of these items relate to having a variety of different utility infrastructure as part of the services 
the City supports in its roads and public places.  

85. The CEC notes that the Design Phase cost of $432,000 and the Construction Phase cost of 
$1,688,000 totalling $2,120,000 relate to costs of providing water, storm sewer, sanitary 
sewer and road works.42  The CEC submits that indirect costs related to other utilities in the 

                                                 
38 Exhibit B2-8-1, Surrey – BCUC 1.4.2 
39 Exhibit B2-8-1, Surrey – BCUC 1.4.2 Attachment page 12, September 27, 2017 
40 The City Final Argument page 20 
41 The City Final Argument page 20 
42 Exhibit B2-8-1, Surrey – BCUC 1.4.2 Attachment page 12, September 27, 2017 
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City is a credible basis for establishing an Operating Fee to be recovered from FEI’s 
ratepayers. The City’s proposition that FEI has an impact on other utilities logically should be 
matched with the proposition that all of the City’s utilities have an impact on FEI.  The CEC 
submits the City’s one-sided analysis fails to establish a credible, persuasive foundation for an 
Operating Fee. 

86. The CEC notes water, storm, sewer, sanitary sewer, roadworks and natural gas service to all 
be necessary and in the public interest.  The indirect interaction costs between these is 
logically in the public interest supported by City taxpayers.  The City taxpayers generally 
benefit from all of these necessary services.  Trying to parse out indirect impacts between 
them is not reasonably determinable and as such the Aplin Martin report should be given no 
weight in the Commission’s determinations.   

87. The CEC notes that relocation costs represent about $900,000 of the Capital costs identified 
by Aplin Martin.  These costs are not costs caused by FEI, but are costs of FEI instead 
generated as a result of the City activities disrupting existing FEI infrastructure.  They are 
being separately examined in this proceeding.  Recovering the relocation costs that the City 
has been causing and reimbursing FEI for in the Operating Fee would defeat the purpose of 
the reimbursement in the first place.  

88. The costs identified by Aplin Martin should be discounted by the Commission as they are not 
credibly supported as being identifiably caused by the natural gas utility.  To the extent that 
the Commission does consider these costs, the CEC submits that the FEI relocation 
expenditures of $905,000 and the $2,120,000 allocation of other utility costs should be 
removed.    

89. The CEC also considers that municipal taxes are intended to recover the costs of having 
companies and individuals operating within City limits as well as to provide the City with 
means to conduct its other activities.   

90. The CEC anticipates that a significant range exists as to the proportion of costs generated by a 
business and the taxes recovered from such business. The Commission does not have 
information on the record as to the appropriate bounds of this range.  

91. FEI pays taxes of over $5 million which recovers a significant multiple of any credible 
calculation of the City’s cost of having FEI operate within its boundaries.  

92. The CEC submits that overall the City is a net financial beneficiary of FEI’s presence in the 
community, as well as receiving all the direct and indirect service benefits from FEI’s 
presence in the community.  The CEC recommends that this fact be weighed heavily by the 
Commission.  

93. The CEC inquired as to why other municipality terms are relevant to the City in CEC IR 1.1.1 
to the City.  The City considers that the issues to be addressed are largely the same as the 
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other municipalities but states that certain issues and terms will be more important to some 
municipalities than others.    

94. The City believes that FEI’s recent operating agreements with other municipalities and the 
Commission’s prior comments and determinations provide benchmarks for a reasonable level 
of municipal oversight of FEI’s work in the City.43 

95. The CEC does not find the City’s response to be either reasonable or persuasive.  

96. The CEC does not believe that the existence of operating agreements for other municipalities 
represents a valid reason for creating an Operating Agreement or Fee for the City.  The CEC 
does not believe that a ‘standard operating agreement’ would be appropriate to apply across 
the province without due consideration for the differences in the municipalities.  

97. In the CEC’s opinion consistency should provide a set of rewards other than consistency 
itself.  Consistency with policy should not be sought after as an end in and of itself.  

98. Additionally, when asked to compare the Operating Agreements of the proposal with that of 
other municipalities the City points out that: 

‘the Commission reviews and evaluates operating agreements on an individual case-by-case 
basis; that the Commission confirmed that it would review the circumstance in each 
municipality and determine the appropriate terms and conditions on an individual basis.  The 
Commission affirmed its position in its Order No. C-7-03.44 

99. The CEC recommends that the Commission provide a significant weighting to evaluating 
operating agreements and fees on their own merits.  

100. Furthermore, there are marked differences in the financial terms provided in the City proposal 
that favour the City and vary from the ‘standard operating agreement’ which the City uses by 
way of reference for their requested 3%.  For instance, when FEI relocates a distribution gas 
main at the municipality’s request, the ‘standard operating agreement’ provides for the 
municipality to reimburse FEI for ‘all of the costs for changes to the affected Company 
Facilities’.  By contrast, Surrey proposed to only reimburse FEI for FEI’s Relocation costs in 
accordance with the formula set out in the Pipeline Crossing Regulation. 

101. Even assuming consistency has merit as a rationale in and of itself, the City points out in its 
evidence that it is very different from those municipalities for which it wishes to replicate the 
‘3%’.  Unlike the interior and Vancouver Island municipalities, Surrey is a very large, very 
dense and rapidly growing urban city.45  

                                                 
43 Exhibit B1-5, Surrey - CEC 1.1.1 
44 Exhibit B2-8-1, Surrey – BCUC 1.3.1 
45 Exhibit B2-1, Surrey application page 2 
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102. The CEC notes that the total Operating Fee for the City would be much more significant than 
that being paid to other municipalities.  FEI points out that over half of the municipalities that 
received Operating Fees in 2016 (40 of 75) received $50 thousand or less.   Two-thirds (52 of 
the 75) of the municipalities received less than $100 thousand.  In all such cases, the 
Operating Fee is sufficiently small that the difference between using the 3% of gross revenues 
formula and another formula is relatively modest in absolute terms.46  The CEC considers that 
the value of $50,000 or $100,000 or thereabouts represents an appropriate level of fee for FEI 
to build an accommodating relationship with a municipality. 

103. The CEC finds such differences to be worthy of Commission consideration where there is 
little evidence that the costs vary directly with revenue or distribution margin.  

104. The CEC notes that FEI’s agreements in the Lower Mainland do not have Operating Fees at 
all.  

105. The CEC finds that the Operating Fee of $600,000 proposed by FEI is largely unfounded, 
excessive, and inappropriate, but more sensible than the City proposal. 

106. The City’s proposal would have a material impact on customers as illustrated below. 

47 

107. The CEC submits that the Commission should avoid decisions that will result in such 
significant increase in ratepayer costs for little added benefit.  

                                                 
46 FEI Final Argument page 39 
47 FEI Final Argument page 35 
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CEC Recommendation on Operating Fees 

108. The CEC recommends that the Commission approve no more than $600,000 as the 
appropriate Operating Fee based on 2016 figures and should preferably approve a fee of 
significantly less. 

109. The CEC recommends that the Commission approve an Operating Fee of no more than 0.7% 
of the delivery margin with wording as proposed by FEI and should preferably approve a fee 
of significantly less. 

J. Allocation of Relocation Costs for Changes to FEI Facilities 

110. Under the current Operating Agreement either party may require the other party to relocate its 
facilities to accommodate various circumstances.  FEI and the City both propose to retain this 
right.  The area of the disagreement involves the cost allocations related to relocation of both 
high-pressure transmission pipelines operating at 700 kPA or higher, and lower pressure gas 
mains.   

111. Virtually all the relocation requests are from the City to FEI.   

112. Under the current status quo the City pays 100% of ‘any and all costs’ to alter FEI distribution 
gas mains and has also been paying 100% of any and all FEI costs of high-pressure 
transmission pipelines.48  The City disputes the appropriateness of some of the high-pressure 
transmission costs that it has paid in the past. 

113. Gas Main relocations have been a regular occurring activity each year in the City.  For the 
past six years costs have averaged approximately $400 thousand per year.49 

114. High-pressure relocations have been less frequent with higher costs and variability in annual 
spending.  For the past 6 years costs have averaged $500 thousand per year.50 

115. The Pipeline Crossing Regulation (BC Reg. 147/2012) prescribes the cost allocation for 
pipeline crossings and relocations for pipelines conveying natural gas at 700 kPa or higher.51  

116. It is provided in Surrey’s Application in Appendix D.  

Cost allocation for pipeline crossings 

3 (1)  Subject to subsections (3) to (5), an enabled person is responsible for all costs incurred by 
the enabled person in carrying out an enabled action. 

                                                 
48 Exhibit B2-8-1, BCUC 1.4.3 
49 Exhibit B…. CEC 1.3.2 (check B2-15, CEC 2.5.1 question)  
50 Exhibit B…. CEC 1.3.2 (check B2-15, CEC 2.5.1 question)  
51 Surrey Final Argument page 30 
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(2) Subject to subsections (3) to (6), an enabled person is responsible for any costs incurred by a 
pipeline permit holder as a result of the enabled person's carrying out of an enabled action, 
including, without limitation, costs: 

(a) to realign, raise or lower the pipeline, 

(b) to excavate material from around the pipeline, and 

(c) to add casing or other appurtenances that an official considers necessary for the 
 protection of the pipeline. 

Page 3 of 3 

(3) Subject to an order issued under section 76 (6) of the Act and to subsections (4) to (6) of this 
section, a specified enabled person is not responsible for any costs incurred by a pipeline permit 
holder as a result of the carrying out of an enabled action. 

(4) The costs referred to in subsection (3) must be shared equally between the specified enabled 
person and the pipeline permit holder if: 

(a) the specified enabled person is a municipality, and 

(b) the enabled action is the construction of a new highway within the boundaries of that 
municipality on either an existing right of way or a newly dedicated right of way. 

(5) The costs incurred by a pipeline permit holder as the result of the carrying out of an enabled 
action must be shared equally between the enabled person and the pipeline permit holder if the 
enabled action is the construction of a new road for a subdivision within a municipality. 

(6) The cost allocation rules set out in subsections (2) to (5) may be varied by agreement between 
the parties.  

117. There is no regulation in BC prescribing the cost allocation for crossing and relocations of 
pipelines conveying natural gas at less than 700 kPa to customer by gas utility.52 

Relocation of High Pressure Transmission Lines - City Proposal 

118. Surrey requests that the terms for FEI’s use of public places within Surrey’s boundary limits 
specify that Surrey will reimburse FEI for its Relocation Costs in accordance with the 
applicable subsection 3(3) or 3(4) of the Pipeline Crossing Regulation under the Oil and Gas 
Activities Act (“OGAA”).  Subsections 3(3) and 3(4) of the Pipeline Crossing Regulation 
specify the allocation of costs incurred by a "pipeline permit holder" (e.g., FEI) as a result of a 
"specified person" (e.g., Surrey) carrying out work that requires a pipeline to be realigned, 
raised, lowered or protected. Subsections 3(3) and 3(4) of the Pipeline Crossing Regulation 
are the standards in British Columbia for allocation to a municipality of a pipeline permit 
holder’s costs to relocate their facilities to accommodate municipal work (e.g., new 
highways).53 

                                                 
52 Exhibit B2-8-1, Surrey – BCUC 1.9.1 
53 Exhibit B2-1, City of Surrey Application pages 10-11 
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119. City’s view is that the Pipeline Crossing Regulation is legally binding with respect to FEI’s 
high-pressure transmission pipelines (700 kPa or greater) and accordingly the cost allocation 
methodology in the Pipeline Crossing Regulation must apply for relocation of FEI’s high-
pressure transmission pipelines.54  The City notes that Subsection 3(6) of Pipeline Crossing 
Regulation provides for the prescribed cost allocation rules to varied by agreement between 
the municipality and the pipeline permit holder; however the City does not agree to such a 
variance for the purposes of operating terms.55  

120. Surrey provides a discussion of the legislation at pages 30 – 33 of their Final Argument.  They 
point out that ‘Nowhere in the UCA is the BCUC given the power to make an order that is 
contrary to FEI’s obligations under section 21 of the OGAA or the cost allocation of the 
Pipeline Crossing Regulation’.56 

Relocation of High Pressure Transmission Lines - FEI Proposal 

121. With regard to High Pressure Transmission line relocation FEI proposes a 50:50 allocation 
between FEI and the City depending on how they fit in the defined ‘relocation costs’.  If the 
work specified by FEI is required by applicable laws, then under FEI’s current proposal the 
costs of the work would be included in Relocation Costs and subject to FEI’s proposed 
allocation formula of 50:50 for transmission high-pressure pipelines.  If the specified work is 
not required by applicable laws, then under FEI's current proposal the costs of the work would 
not be Relocation Costs and FEI would be responsible for all of the costs of such discretionary 
work.  CEC addresses the definition of ‘relocation costs’ in the following section.  

122. FEI considers the 50:50 proposal to be an important concession57 relative to having the City 
pay all the costs. 

123. FEI acknowledges that Commission does not have the jurisdiction to dictate a High Pressure 
Pipeline cost allocation that differs from the Pipeline Crossing Regulation.  

124. However, FEI argues that the City of Surrey is overlooking the rights provided under the 
OGAA, in which any third party must obtain permission from a pipeline owner or the Oil and 
becomes relevant when the consent or an OCG approval has been obtained.58 

125. FEI proffers the option for the Commission to indirectly manage the allocation of High 
Pressure Pipeline Relocation costs by making certain elements of the agreement such as the 
Operating Fee conditional upon the City’s acceptance of an allocation that differs from the 
default allocation in the Pipeline Crossing Regulation.    

                                                 
54 Exhibit B2-15,  Surrey – CEC 2.4.1 
55 Exhibit B2-1 City of Surrey Application pages 10-11 
56 Surrey Final Argument page 33 
57 FEI Final Argument page 71 
58 FEI Final Argument page 78 
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126. Additionally, FEI submits that the Commission could remove from the Operating Terms any 
obligation on FEI’s part to provide OGAA pipeline permits to Surrey unless the City agrees to 
certain terms.  The City’s option would then be able: 

‘to determine what it values more – an Operating Fee that would have been $600 thousand in 2016 
and avoiding the need to go to the OGC every time there is a relocation OR avoiding reimbursing 
FEI for costs that totalled approximately $500 thousand annually in recent years - …’  

127. FEI provides 3 instances in which it considers the Commission has exercised its jurisdiction to 
allocate pipeline relocations in a manner that is inconsistent with the Pipeline Crossing 
Regulation in FEI - BCUC 1.9.1.  The City disputes these at pages 33 and 34 of its Final 
Argument.   

Relocation of High Pressure Transmission Lines - CEC Comment 

128. The CEC submits the Pipeline Crossing Regulation as the relevant law applicable to the 
allocation of costs for high pressure transmission lines subject to the conditions outlined in the 
OGAA and raised by FEI.   

129. The CEC agrees with the City that the Commission does not have jurisdiction to make an 
order that is contrary to the intent of the Pipeline Crossing Regulation.59  

130. The CEC accepts the City’s interpretation of the previous Commission determinations with 
respect to avoiding this law.60 

131. The CEC agrees in principle with the City regarding the appropriateness of following the law 
and submits that the Commission should not undertake to defeat the Pipeline Crossing 
Regulation through the application of terms that would otherwise force the City to accept an 
arrangement it does not agree with.  To the extent that the Commission wishes to examine the 
totality of the payments to be made to the City the CEC submits that this could be reflected in 
an adjustment to the Operating Fee. 

132. The CEC recommends that with respect to high-pressure pipeline relocations, the Commission 
rely on the existing legislation covered under the OGAA and the Pipeline Crossing 
Regulation for the allocation of costs for relocation of High Pressure Transmission lines.  

133. The CEC does not believe this will provide an overly onerous cost to FEI and its ratepayers in 
that these are relatively infrequent. The total cost is in the order of $500,000 per year.  
Adjusting for FEI’s 50:50 proposal means the net impact would be in the order of $250,000 
per year.  The CEC does not consider that such an outcome would impair a just and 
reasonable outcome.  

                                                 
59 City of Surrey Final Argument pages 33 to 35 
60 City of Surrey Final Argument pages 33 to 35 



 

{01028214;1}   

- 20 - 

Relocation of Gas Mains – City of Surrey Proposal 

134. The City acknowledges that application of the Pipeline Crossing Regulation is not legally 
binding with respect to piping used to transmit gas at less than 700 kPa.61  

135. The City’s view however is that the most principled, balanced, supportive of the public 
interest, and easy to administer approach to allocation of FEI’s relocation costs its to apply the 
methodology prescribed in the Pipeline Crossing Regulation whether the affected FEI 
facilities are high pressure pipelines or low pressure gas mains and the reasons are outlined in 
Surrey response to BCUC 1.9.1.62  They argue that this would provide a consistent cost 
allocation methodology for all FEI facility relocations in the city, whether the gas within the 
facilities is greater than or less than 700 kPa.63 

136. The result of approving the City’s proposal would be that FEI, and ultimately ratepayers, 
would pay 100% of the costs.64 

137. Alternatively, the City would support a seventeen-year sliding scale methodology similar to 
that used in an agreement for telecom service between the City of Hamilton and Bell Canada 
for the allocation of FEI’s costs to relocate distribution gas mains.  Under this approach the 
percentage of relocation costs to be paid by the municipality is determined by the number of 
years since the assets were originally installed, starting at 100% and diminishing to zero 
percent after a certain number of years.65, 66 

Relocation of Gas Mains - FEI Proposal  

138. FEI’s view of relocating lower pressure gas mains is that the party requesting the move should 
pay 100% of costs, and is based on the premise of cost causation. 

139. FEI does accept that it should bear the costs for relocating gas assets already identified for 
near-term replacement in FEI’s asset management plan because FEI’s decision to replace the 
asset (and not the City’s relocation request) is the proximate cost of the replacement.67 

140. With regard to the sliding scale approach acceptable to the City, FEI notes that the CRTC is 
applying this approach to rapidly depreciating telecom assets.  The allocation approach used 
by the CRTC has a staged allocation based on the number of years the equipment has been 
installed; starts with and includes 100% for a period over which the City can reasonably plan, 

                                                 
61 FEI Final Argument page 79, footnote  
62 Exhibit. B2-8-1   Surrey – BCUC 1.9.1 
63 Exhibit B2-15 ,Surrey – CEC 2.4.1 
64 Exhibit B1-13, FEI – BCUC 2.15.2 
65 (the CRTC has used seven year, ten year and seventeen  year sliding scales) 
66 Exhibit B2-15, Surrey – CEC 2.4.1 
67 FEI Final Argument page 63 
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and places the end of the staging coincidentally with the shortest length of the useful life of 
Bell Canada’s assets that are likely to be affected by relocation over the lifetime of the 
Agreement.68  FEI’s most recent depreciation study estimates the financial end of life of 
distribution mains at 64 years and 65 years for transmission pipelines.  Additionally, the 
financial life is significantly shorter than the actual useful life of the assets.  FEI notes that it 
has ‘pipe in the ground’ dating back to the 1920’s which continues to remain in use serving 
customers.69 

141. FEI believes that it is important that the requesting party bear responsibility to ensure 
relocation requests are made with consideration for all the costs involved.70 

CEC Comment 

142. The CEC agrees with FEI that the party requesting the relocation should pay 100% of the 
relocation costs and submits that the application of cost causation principles is an important 
role for the BCUC in establishing cost of service allocations, in setting rates and in 
determining the appropriate Operating Agreement in this instance.  

143. The CEC submits that it would be inappropriate for one party to require relocations and the 
other party to pay for such relocations.  The CEC recognizes that the City exercises its own 
cost discipline71 but also considers that it is reasonable for the City to have an incentive in 
ensuring that relocations are planned with consideration of such costs.72  As pointed out by 
FEI  

‘It would be “very harmful to FEI and its customers if the relocation allocation adopted by the 
Commission were to allow, for instance the City to insist on a relocation that may cost FEI a 
significant amount when the City could work around FEI’s pipeline at a fraction of the cost.73 

144. CEC also agrees with FEI that telecom related depreciation scales are not transferable to gas 
pipelines for the reasons cited by FEI. 

145. The CEC recommends that the Commission approve the relocation costs with the wording 
proposed by FEI.  

                                                 
68 Exhibit B1-12, FEI Rebuttal page 13 
69 Exhibit B1-14, FEI – CEC 2.14.1 
70 Exhibit B1-13, FEI – BCUC 2.15.1 
71 Exhibit B2-15, Surrey – CEC 1.5.1 
72 FEI Final Argument page 74 
73 FEI Final Argument page 74 
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K. Definition of Relocation Costs 

146. FEI is of the opinion that Relocation Costs should only exclude the costs of any upgrading 
and/or betterment that is ‘beyond that which is required to comply with the applicable Laws or 
sound engineering practices’. 

147. FEI’s proposed definition of “Relocation Costs” is as follows: 

“Relocation Costs” means the costs of a party to: 

(i) realign, raise, lower, by-pass, relocate or protect the party’s facilities to accommodate 
the work of the other party;… 

(ii) excavate material from around the facilities as needed to complete the work in (i); 

(iii) backfill the material referred to in (ii) and restore the surface; and 

(iv) flush water mains, shut down customer gas supply and customer relights as needed, 
and includes administration and overhead charges at rates consistent with the party’s 
policy, or standard rates, for such charges, which rates must be reasonable, on the 
costs of labour, equipment and materials in items (i), (ii), (iii) and (iv), above, and 
applicable taxes, but excludes the value or incremental costs of any upgrading and/or 
betterment of the party’s facilities of third parties beyond that which is required to 
comply with applicable Laws or sound engineering practices.74 

148. FEI’s argument is based on cost causation; in most cases FEI is only required to upgrade its 
facilities to comply with laws, codes, standards, and sound engineering practices at the time 
when an existing asset is disrupted as a result of relocations or other activities.75  Where there 
is no perceived risk to the safety and reliability of the system and where no other disruption 
has caused the existing assets to be disturbed, FEI is not required to initiate construction to 
comply with laws, codes, standards, or sound engineering practice.76  FEI does not initiate 
asset replacement/ upgrades based on age.77 

149. Instances where FEI does initiate asset replacement/upgrades occur only when there is a 
safety, integrity or reliability issue that is identified and must be addressed.78 

150. FEI confirms that its proposal would exclude the costs of increasing the size of a pipeline 
unless there was an applicable legal or compliance reason.79  

                                                 
74 FEI Final Argument page 60 
75 Exhibit B1-14, FEI – CEC 2.13.6 
76 Exhibit B1-14, FEI – CEC 2.13.6 
77 Exhibit B1-14, FEI – CEC 1.15.1 
78 Exhibit B1-14, FEI – CEC 1.15.1 
79 B1-14, FEI – CEC 213.1. 
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151. FEI also accepts that it should bear the costs for relocating gas assets already identified for 
near-term replacement in FEI’s asset management plan.80 

Surrey Position 

152. The City does not believe that it should bear responsibility for costs associated with FEI’s 
upgrades or betterment of its facilities during a relocation project.81 

153. The City’s view is that the betterments and upgrades solely benefit FEI and should be borne 
by FEI and not the City and its taxpayers.82  The City states that ‘FEI has, in its rebuttal 
evidence, agreed that in principle incremental costs for upgrades and betterment shall be paid 
by FEI’.83  However, the City remains of the view that it is not fair to require the municipality 
to pay any portion of incremental costs FEI incurs to upgrade or better its facilities as a result.  

154. The City’s position is that when the City requests FEI to relocate its facilities any costs of 
such relocation to be included in an allocation formula for recovery from the City should 
always be the lowest cost alternative to accommodate the City’s project.  The incremental 
costs of any higher cost alternative are solely to the benefit of FEI and its ratepayers, and not 
City taxpayers.84 

155. The City provides 5 examples under which the total increase in costs for upgrading/betterment 
is $424,345.49, which it points out is a 372% increase in costs over the City’s definition of 
Relocation costs.85 

156. The City also believes that in the event the City is to pay any portion of FEI’s relocation costs, 
the amount should be based on a pre-established and agreed upon cost estimate for a clearly 
defined scope of work, and any changes in costs shall be agreed upon prior to the additional 
costs being incurred and not simply on a “billed on actuals” approach.86  

157. The City is concerned that during relocation construction it could bear responsibility for costs 
with no ability to assess reasonableness or control over the spending.  When the City requests 
that FEI relocate its facilities, FEI develops the scope of work it will undertake and does not 
involve the City during such determination.  Thus, the City is unable to ensure the scope of 
work defined by FEI is entirely and directly required due to the City’s work, is the lowest cost 
solution and that there are no technically feasible lower cost alternatives.87 

                                                 
80 FEI Final Argument page 63 
81 The City Final Argument page 14 
82 B2-15, Surrey – CEC 2.5.2 
83 B2-15, Surrey – CEC 2.5.2 
84 B2-15, Surrey – CEC 2.5.3 
85 Exhibit B2-11 
86 B2-15, Surrey – CEC 2.5.3 
87 B2-15, Surrey – CEC 2.5.2 
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158. The City notes the broad sweep of the ‘sound engineering practice’ terminology and points 
out that ‘A scope of work can expand to include just about anything and everything on the 
basis of “standards” or “sound engineering practice” when only a minor deflection is actually 
required’.88 

CEC Comments 

159. In the CEC’s view it is reasonable for the City to bear the costs of changes that are caused by 
its relocation requests.  The CEC does not believe that FEI ratepayers should be required to 
pay the costs for system improvements that would not otherwise be undertaken except for the 
City’s request for relocation.   

160. The CEC also notes that while ratepayers and FEI benefit from the upgrades performed,89 so 
do the users of the impacted sites by virtue of having a safer and more reliable system90 under 
the roadways and throughout the City.  

161. The CEC does not believe it is prudent for City engineers to be provided with a significant 
opportunity to question the required and/or sound engineering practices needed to maintain a 
natural gas system.  The CEC considers that the BCUC, the ratepayers and indeed the City 
must rely on the FEI engineers to appropriately manage and maintain the system to avoid 
catastrophic consequences.  The CEC believes this responsibility should lie solely with FEI.   

162. The CEC also believes that a clear determination of responsibility is important in avoiding 
further disputes and recommends that the Commission provide a determination that it is not 
appropriate to open judgement about the natural gas system to the City’s decision-making 
other than FEI’s normal consultation and coordination planning.   

163. The CEC recognizes that the City of Surrey is concerned about the prospect of abuse by FEI 
and agrees that there can be an issue when one party identifies costs and the other party is 
responsible for paying the bill.  However, the CEC submits that it is incumbent on FEI to 
identify to the City all circumstances in which it would be required to and/or would otherwise 
make upgrades independently of the City relocation requests.  

164. Additionally, the Parties have also agreed on a dispute resolution process.  If the Parties’ 
respective engineers and other professionals cannot agree on code requirements or sound 
engineering practice in a particular circumstance or in respect of particular situations, either 
party may refer the matter to dispute resolution.91 

                                                 
88 B2-18-1, Surrey – BCUC 1.6.4 
89 Exhibit B1-14, FEI – CEC 2.13.8 
90 Exhibit B1-14, FEI – CEC 2.13.7 
91 Exhibit B1-14 FEI – CEC IR 2.13.5 
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165. The CEC also agrees with FEI that the phrasing ‘applicable Laws and sound engineering 
practices’ is a sufficiently clear definition of FEI’s obligations.  The CEC notes that such 
wording is not uncommon and is used in other agreements.92 

166. The CEC recommends that the Commission adopt the FEI wording with the caveat that FEI is 
to clearly identify any work it would be required to undertake absent the City’s request for 
relocation.  In that case, FEI will bear those costs.  

L. Waiver of FEI Statutory Rights of Way (“SROW”) 

167. FEI and the City agree that the Operating Agreement should address the release of FEI’s 
SROW and the obtaining of consent of the mortgagees of FEI’s SROW interest when 
requested by the City for highway dedication.93 

168. The City originally sought a blanket release of FEI’s statutory rights of way. 

169. FEI’s view is that the releases should be considered on a case-by-case basis as there are a 
number of considerations to be examined in each request that could expose FEI ratepayers to 
significant costs.94 

170. Both Parties agree that the Commission does not have jurisdiction to order FEI to relinquish it 
property rights.95 

CEC Comment 

171. Based on the above the CEC provides no comment on the issue of the waiver of Statutory 
Rights of Way, assuming FEI has the authority to hold and manage its SROWs.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

David Craig 
______________________________________________________________ 
David Craig, Consultant for the Commercial Energy  
Consumers Association of British Columbia 

 
__________________________________________ 
Christopher P. Weafer, Counsel for the Commercial  
Energy Consumers Association of British Columbia 

                                                 
92 FEI Final Argument page 65 
93 The City Final Argument page 14 
94 FEI Final Argument page 86 
95 FEI Final Argument page 86 


