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1. Introduction 

1. The City of Surrey (the “City”)1 is the view that FortisBC Energy Inc.’s (“FEI’s”) final 

arguments are based on a misunderstanding of the legislative scheme applicable to the 

matters before the British Columbia Utilities Commission (“BCUC”) in this proceeding, 

contain numerous contradictions, and in several instances are quite inconsistent with 

FEI’s own evidence in this proceeding. The City disagrees with most of the assertions 

made by FEI in its final argument. 

2. Most of the differences between the positions of the City and FEI are already addressed 

in the City’s Final Argument as submitted on May 31, 2018. This Reply Argument is 

limited to responding to new submissions made by FEI in its final argument, and will not 

repeat the submissions already made in the City’s Final Argument. This Reply is 

organised to align to the structure of FEI’s final argument so that the BCUC can 

conveniently locate the City's position on FEI’s submissions.   

3. In an effort to avoid duplication, this reply argument focuses on the body of FEI’s final 

argument, and does not address statements in the executive summary and introduction 

sections of FEI’s final argument, with the exception of paragraph 14 within FEI’s 

executive summary which contains a statement not repeated elsewhere in FEI’s final 

argument.  This statement is addressed in the next subsection. 

1.1. Response to Paragraph 14 of FEI’s Executive Summary 

4. FEI says at paragraph 14 of its final argument that "The party requesting the relocation 

can also perform work itself so that it retains control over costs."  That means that if the 

City is undertaking a project (e.g., extending a water main) that requires FEI facilities to 

be relocated to accommodate the City’s work, the City itself can relocate the FEI 

facilities so that the City retains control over all of the work. The City notes that that is 

                                                      
1 In this Reply Argument, the Corporation of the City of Surrey is referred to as “the City”. To distinguish the legal 
entity, the City, from the geographic land area owned and/or controlled by the City, the land area owned and/or 
controlled by the City is referred to in this argument as “Surrey”. 
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not actually provided for in the terms for an operating agreement applied-for by either 

the City or FEI; however, the City welcomes including such a provision in the final terms 

so that the City can retain control over the costs and schedule to relocate FEI facilities to 

accommodate the City’s works. 

2. Response to Part 2 of FEI's Final Argument 

2.1. Response to Part 2.C.  

5. FEI’s submission at paragraph 29 of its final argument that “the test under section 32 [of 

the Utilities Commission Act] is whether the terms are commercially reasonable” 

represents, in the City’s view, a fundamental misunderstanding by FEI of the legislative 

scheme applicable to FEI conducting its gas utility business in municipal public places. It 

is clear to the City that the BCUC’s duty in this proceeding is to support the public 

interest. 

6. The bulk of FEI's final argument relies heavily on FEI's position that “only commercially 

reasonable terms are justifiable”.2  The City submits that FEI's position as summarised in 

paragraph 29 of its final argument is inconsistent with the Commission’s mandate 

generally and inconsistent specifically with the legislative scheme surrounding section 

32 of the Utilities Commission Act (“UCA”).   

7. FEI’s objective in advancing its position that “only commercially reasonable terms are 

justifiable” is to set up various arguments against the City’s proposals on the basis that, 

in FEI's view, the City’s proposals do not have “demonstrable commercial rationale, 

rooted in the overall “puts and takes”3 of the proposed terms for an operating 

agreement and/or that the City's proposals would put the City into a "better position" 

than various false comparators put forward by FEI.4 

                                                      
2 FEI final argument at paragraph 3. 
3 Ibid, at paragraph 55.  
4 Ibid, at Part 5.D.  
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8. The City and FEI both agree that section 32 of the UCA applies to their respective 

applications before the BCUC in this proceeding; however, in the City’s view FEI 

interprets the legislative scheme surrounding section 32 incorrectly. The legislative 

scheme is summarised as follows:5  

Pursuant to subsections 2(1) and 2(2) of the Gas Utility Act (“GUA”), a gas utility 

to which a CPCN is granted after April 14, 1954 under the UCA or the legislation 

that preceded it, is authorized and empowered, subject to the UCA, to carry on 

its business as a gas utility in the municipality or rural area mentioned in the 

CPCN.  FEI is such a gas utility authorized and empowered, subject to the UCA, to 

carry on its business as a gas utility in Surrey. 

Pursuant to subsection 2(3)(c) of the GUA, FEI may, place, construct, renew, 

alter, repair, maintain, operate and use its pipes and other equipment and 

appliances for mixing, transmitting, distributing, delivering, furnishing and taking 

delivery of gas on, along, across, over or under any public street, lane, square, 

park, public place, bridge, viaduct, subway or watercourse… in a municipality, on 

the conditions that the gas utility and the municipality agree to.  

If FEI and the municipality are not able to agree on the conditions of FEI’s use 

and occupancy of public places in the municipality for such purposes, FEI or the 

municipality may seek relief from the Commission pursuant to section 32, 33 or 

36 of the UCA as applicable. 

9. Thus, the GUA provides FEI with the right to place, operate and maintain its distribution 

equipment on, along, across, over or under public places in Surrey, on conditions that 

FEI and the City agree to. The conditions will relate to the manner in which FEI 

implements its right to use and occupy public places in Surrey for the purposes of FEI's 

gas utility business. If the City attempted to impose conditions that in effect 

                                                      
5 Tab 1 of the supporting documents provided with the City’s Final Argument sets out the legislative scheme in 
more detail. 
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substantially obstruct6 FEI carrying out its business as a gas utility, sections 32, 33 and 

36 of the UCA in combination with section 1217 empower the BCUC to, by order, 

overrule the City's excessive conditions.8   

10. It is trite that the BCUC's mandate is to support the public interest.  FEI's final argument 

at paragraph 68 quotes the Supreme Court of Canada in Surrey v. British Columbia 

Electric Company Limited, [1957] SCR 121 as holding that:  

"The whole tenor of the Act [i.e. the precursor to the UCA] shows clearly that the 

safeguarding of the interests of the public, both as to the identity of those who 

should be permitted to operate public utilities and as to the manner in which they 

should operate, was a duty vested in the Commission.” (underlining added) 

11. Finding and supporting the public interest permeates everything the BCUC does. It is 

clear to the City that, in deciding whether to, by order, specify terms that overrule the 

City's conditions on the manner in which FEI implements its right to use and occupy 

public places in Surrey, the BCUC's duty is to support the public interest or, in the words 

of the Supreme Court of Canada’s 1957 decision, to safeguard the interests of the 

public.   

12. In this case, the BCUC must decide how to balance the public interest in FEI using and 

occupying public places in Surrey to extend FEI's distribution equipment to its customers 

and supply energy services to them, with all of the competing public interests which are 

primarily the following: 

                                                      
6 FEI uses the term “hold a public utility and its ratepayers for “ransom”” in paragraph 24 of its final argument.   
7 Section 121 of the UCA provides that a BCUC order (e.g., pursuant to sections 32, 33 or 36 of the UCA) will 
supersede the municipality's bylaws and anything else in or under the Community Charter and Local Government 
Act. 
8 This is precisely what the BCUC did in its Order No. G-113-12 Decision, a copy of which is provided at Tab 13 of 
the book of supporting documents included with the City’s Final Argument.  In that case, the BCUC rejected several 
conditions requested by the District of Coldstream because the BCUC considered those conditions to be 
“unnecessary” and “to ensure that FEI is not unnecessarily impeded”.  
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the City using those same public places to extend and operate its public interest 

infrastructure (primarily water mains, sewers and highways) 

third party utilities (e.g., BC Hydro and telecom companies) using those same 

public places to extend and operate their public interest infrastructure  

the public’s use and enjoyment of those same public places, which include 

critical infrastructure such as municipal highways and bridges, and other open 

public places such as plazas and parks  

Translink and other transit service providers using those same municipal 

highways and bridges to provide for the transportation needs of Metro 

Vancouver residents and businesses 

the City's statutory obligations to protect the public’s safety and the 

environment in Surrey 

13. The City’s approach to the negotiation of a new operating agreement with FEI, and the 

City’s approach to this BCUC proceeding has been to strike an appropriate balance of all 

the competing public interests set out above, including the public interest in FEI using 

and occupying public places in Surrey to supply energy services to Surrey residents and 

businesses (refer to section 1.4 of the City’s Final Argument).  

14. The City has not tried to impose conditions that obstruct FEI carrying out its business as 

a gas utility in Surrey. The City's proposals have deep regard to enabling FEI to use and 

occupy public places in Surrey to efficiently provide energy services to Surrey residents 

and businesses, and to balancing that with the other overlapping critical public interests. 

The City’s approach does not provide for any possibility of a “windfall” to the City. The 

City is a not-for-profit organisation. The City’s approach provides for more of a user pay 

model where some of the City’s costs due to FEI are reallocated to the beneficiaries of 

FEI’s use of public places in Surrey (being FEI customers in Surrey), reducing the burden 

on the City’s taxpayers. 
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15. The balancing of public interests inherent in the legislative scheme is reflected in the 

terms for an operating agreement that FEI and the City agree to.9  The City cannot 

explain why FEI now in final argument suggests that FEI’s position in its negotiations 

with the City spanning nearly three years was designed to take commercial advantage of 

the City, nor does the City understand why FEI believes that it is the BCUC’s mandate to 

help FEI take commercial advantage of the City.    

16. If the Commission’s power under section 32 of the UCA was to, by order, specify terms 

that reflect commercial objectives independent of the public’s interest, as advocated by 

FEI, the result would be very different from what the City is requesting in this 

proceeding. The result would be much more like the terms and conditions a private land 

owner would require to allow FEI to put a pipeline in the person’s private land, which 

would be expected to include: 

compensation to the landowner based on the fair market value of the land 

occupied,  

strict limitations on FEI’s access to the land so as not to disturb other uses of the 

land,   

a requirement that FEI is responsible for 100 percent of the costs of both parties 

arising from FEI’s use and occupancy of the land in all circumstances, and 

a requirement that FEI remove all of its facilities from the land and restore the 

land to its prior condition to the satisfaction of the landowner upon FEI ceasing 

to use the facilities or termination of the agreement.   

The principle would be that the City will receive a fair market value benefit without 

taking any risk whatsoever for allowing FEI to use and occupy its land.  That is not what 

the City is asking for in its Application.   
                                                      
9 For example, refer to the recitals and sections 2.1, 2.2, 3.1(c) and 3.1(d) of the proposed terms for an operating 
agreement. Both parties agree to those terms and both have requested the BCUC to approve them. Refer to 
Exhibit B1-1, Appendix A, and Exhibit B2-1, Appendix B. 
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17. The City believes that its proposals, including the alternatives set out in section 3 of the 

City’s Final Argument, represent an appropriate balancing of the competing public 

interests related to FEI’s use and occupancy of public places in Surrey, and do safeguard 

the interests of the public. FEI cannot say the same about its proposals because FEI’s 

proposals are not intended to serve the public interest.  

2.2. History of Disputes 

18. In Part 2.C.(c) of FEI's final argument (at paragraph 36), FEI suggests that the BCUC 

should determine the manner and terms of FEI’s use of public places in Surrey without 

regard to the historical disputes between the City and FEI or the causes of those 

disputes. 

19. The City submits that the causes of the historical disputes (some of which are very 

recent and have included Court and OGC proceedings) must be considered to 

understand the context of issues in this proceeding and why the City considers it critical 

for the terms for an operating agreement to appropriately address the causes of past 

disputes to safeguard the interests of the public.   

20. It is also imperative for the BCUC to be aware of the FEI conduct that has caused the 

disputes because FEI's final argument demonstrates that FEI has not changed its 

conduct.  Specifically, FEI says in its final argument (at paragraph 171) that the BCUC 

should issue an Order that withholds approval of critical terms for an operating 

agreement,  

"conditional upon Surrey agreeing to a particular allocation of High Pressure Pipeline 

Costs.  So, for instance: 

The Commission could order that there will be no Operating Fee (or that it will 

be fixed at a much lower amount than that proposed by FEI) unless the City 

agrees within 30 days to an allocation formula for High Pressure Pipelines that 

differs from the default methodology in the Pipeline Crossing Regulation. 



8 

 

24251.130640.IDW.15309319.1

The Commission could also remove from the Operating Terms any obligation on 

FEI to provide OGAA pipeline permits10 to Surrey unless Surrey agrees to certain 

terms."11  

21. FEI actually advocates there that the BCUC should include in its Order conditions that 

are contrary to what FEI agreed to with the City and contrary to what FEI asked the 

BCUC to approve,12 and that the BCUC should include such conditions for the express 

purpose of pressuring the City to abandon its legal rights under the Pipeline Crossing 

Regulation.  

22. As explained in paragraphs 14 and 15 of the City's Final Argument and in the City's 

evidence in Tab 2 of the book of supporting documents included with the Final 

Argument, the common theme of FEI's conduct that has caused disputes with the City is 

that FEI withholds pipeline permits13 causing the City to incur delays, additional costs 

and third party claims such that the City has had no option but to accede to FEI’s 

inappropriate demands and to, among other things, make applications to the Oil and 

Gas Commission (“OGC”) seeking orders under subsections 76(2) and (5) of the Oil and 

Gas Activities Act to enable the City to proceed with its works in an effort to mitigate 

delay. FEI now asks the BCUC to adopt that same conduct: FEI asks the BCUC to withhold 

approval of critical terms on conditions expressly intended to pressure the City to 

abandon its legal rights. That cannot be described as safeguarding the interests of the 

public. 

3. Response to Part 3 of FEI's Final Argument 

23. FEi is correct in stating that the City and FEI agree to the vast majority of terms for an 

operating agreement. Refer to section 1.5 of the City's Final Argument. 

                                                      
10 The regulatory regime related to “pipeline permits” is explained in footnote 23, below. 
11 FEI final argument at paragraph 171. 
12 FEI stated clearly in its application that the BCUC should determine only the four disputed items.  Exhibit B1-1, 
page 25, lines 29-33. Also refer to paragraph 5 of FEI’s final argument.  
13 Refer to footnote 23, below. 
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4. Response to Part 4 of FEI's Final Argument 

24. The City's response to the bulk of Part 4 of FEI's final argument is contained in section 

2.2 of the City's Final Argument and section 2.1 of this Reply Argument, above. The 

following paragraphs address some additional specific matters raised in Part 4 of FEI's 

final argument.  

4.1. Response to Part 4.B. 

25. At paragraph 56 of its final argument, FEI argues that the operating fee is "contractual 

consideration". The City replies that that is an inapt characterisation. As demonstrated 

in the City’s Final Argument, the operating fee is for FEI's use of public places owned and 

controlled by the City that FEI has the right to use pursuant to the GUA, UCA and other 

applicable laws, and not pursuant to any contract. The conditions in an operating 

agreement specify the manner in which FEI shall exercise its rights to use public places 

in Surrey so as to not unduly interfere with the use and enjoyment of those public 

places by the City, the public and other third party users.14  The operating fee can be 

viewed as a rent for FEI's use and occupancy of public places. It does not provide a 

“windfall” to the City; it provides for more of a user pay model where some of the City’s 

costs due to FEI are reallocated to the beneficiaries of FEI’s use and occupancy of public 

places (being FEI customers in Surrey), reducing the burden on the City's taxpayers. The 

BCUC has approved 75 municipalities in the province to receive the 3 percent of gross 

revenues operating fee in connection with FEI's use and occupancy of public places in 

those municipalities, and approving the City to receive the same operating fee is not 

against the public interest. 

4.2. Response to Part 4.C. 

26. At paragraph 59 of its final argument, FEI states that it paid approximately $5.2 million 

in taxes to the City in 2017 implying that an operating fee is not justified because FEI 

already pays its fair share of taxes to the City.  It is true that FEI paid approximately 

                                                      
14 This is set out clearly in sections 3.1(a), (c) and (d) of the terms for an operating agreement requested by both 
the City (Exhibit B2-1, Appendix B) and FEI (Exhibit B1-1).   
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$5.187 million in taxes and levies to the City in 2017; however, this FEI argument is both 

misleading and inapt.   

27. The following table shows the breakdown of the taxes and levies FEI paid to the City in 

2017. The notes and paragraphs below the table explain why FEI’s argument is 

misleading. 

Line Taxes and Levies Collected by the City Amount (2017)4 % 

1 Taxes collected by the City for other authorities1 $3,022,000 58 

2 Municipal taxes & levies2 $989,000 19 

3 1% Revenue3 $1,176,000 23 

 Total taxies and levies $5,187,000 100 

Notes: 

1. Line 1 is taxes and levies the City collects from FEI on behalf of other taxation authorities such as the 
Greater Vancouver Transportation Authority levy and school taxes. The City remits all of these taxes and levies 
to the other taxation authorities. 

2. Line 2 includes levies for municipal services like fire and police services, public safety, garbage removal, 
drainage, parks and recreation, and also general property taxes collected and retained by the City. 

3. Line 3 is the taxation of utility company property required by section 644 of the Local Government Act 
pursuant to which a utility company carrying on business in a municipality in which it has “specified 
improvements”, including pipelines, is taxed by the municipality at the rate of 1% "on the amount received in 
the 2nd preceding year by the company for electric light, electric power, water or gas consumed in the 
municipality".  

4. All amounts are rounded.  

28. Almost 60% of the total taxes and levies FEI pays to the City (Line 1 in the table) are 

collected on behalf of and remitted to other taxation authorities, the largest component 

of which is school taxes. The City does not retain any of these funds. FEI has this 

information but omitted to mention it in its argument.   

29. Of the 19% (or $989,000) of the total taxes and levies identified in Line 2 of the table, 

approximately $500,000 is levied for fire and police (RCMP) services. General property 

taxes on properties and improvements owned by FEI in Surrey (the largest of which is 
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FEI’s office building) are included in Line 2 and these general taxes amount to only about 

$209,000 of the total taxes and levies. 

30. The 23% of total taxes and levies identified in Line 3 of the table is the taxation of utility 

company property required by section 644 of the Local Government Act.  

31. Thus, the $5.2 million figure referenced by FEI in its final argument is quite misleading as 

to both (i) the amount of taxes and levies actually retained by the City, and (ii) the 

portion of the amount retained that is municipal taxes versus levies to cover the costs of 

municipal services such as fire and police services.   

32. This FEI argument is essentially that FEI pays its municipal taxes and so it should not 

have to pay any other fees, including an operating fee, to the City. The portion of the 

taxes and levies paid by FEI and retained by the City does not compensate the City for all 

of its costs due to FEI's use and occupancy of public places in Surrey, and this is an inapt 

argument in any event. FEI's argument incorrectly implies a nexus between overall taxes 

paid by the individual taxpayer, and the services received and/or costs imposed by that 

taxpayer. For example, school taxes are not based on whether the taxpayer or their 

family uses the public school system. Levies for fire and police services are not based on 

whether the taxpayer actually uses these services. 

33. All of the 75 municipalities in the province that receive the 3 percent of gross revenues 

operating fee from FEI also receive the same municipal taxes and levies from FEI and the 

same taxation of utility company property required by section 644 of the Local 

Government Act. Accordingly, this FEI argument should be rejected. 

34. At paragraphs 65 to 71 of its final argument, FEI suggests that there is some uncertainty 

about whether the City can lawfully charge individual permit fees to FEI in the absence 

of FEI's consent to pay them. The City responds that FEI’s argument stems from 

misunderstanding of the legislative scheme. Nothing in the UCA prevents the City from 

charging permit fees to FEI. FEI cites section 121 of the UCA, but municipal permit fees 
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in no way supersede or impair a power conferred on the BCUC or an authorization 

granted to FEI.   

35. The Supreme Court of Canada decision and the BCUC Order No. G-113-12 decision 

referenced by FEI at paragraphs 68 and 70 of its final argument are not applicable to the 

argument FEI is making about municipal permit fees. Those decisions certainly do not 

say that FEI is exempt from all municipal permit fees in the province. Those decisions 

confirm that the BCUC, in exercising its powers under sections 32, 33 and 36 of the UCA, 

has the power to make orders that supersede municipal requirements including By-laws. 

There is no dispute (refer to paragraph 9, above) that the BCUC can issue orders that 

supersede and override municipal requirements, including By-laws, if the BCUC 

considers such municipal requirements are an excessive burden on the gas utility (and 

not in the public interest).  The BCUC did precisely that in its Order No. G-113-12 

decision regarding the conditions the District of Coldstream sought to impose on FEI.15  

But certainly that does not mean that FEI is exempt from all municipal permit fees in the 

province. Municipal requirements including permit fee requirements apply to FEI unless 

the BCUC, by order, supersedes such requirements in support of the public interest.   

4.3. Response to Part 4.D. 

36. FEI's submissions in Part 4.D. of its final argument are addressed by paragraphs 50 to 52 

of the City's Final Argument. Additionally, the City notes that while FEI provides natural 

gas customer bill impacts at paragraph 74 of its final argument, FEI does not provide for 

any offsetting reduction to the municipal taxes those FEI customers would pay as a 

result of the operating fee. As discussed previously, the operating fee will provide for 

more of a user pay model and reduce the burden on the City's taxpayers (many of 

whom are FEI customers).16 There is no “windfall” for the City.  

                                                      
15 Refer to footnote 8, above 
16 Refer to paragraphs 50 to 52 of the City's Final Argument. 
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4.4. Response to Parts 4.E. and 4.F. 

37. FEI's submissions in Part 4.E. and 4.F. (paragraphs 78 to 98) of its final argument are 

addressed by sections 2.2.2 and 2.2.3 of the City's Final Argument. Additionally, at 

paragraph 98 of its final argument FEI suggests that the enactment of the Community 

Charter effective 2004 might have some relevance to the calculation of an operating fee. 

Contrary to FEI’s statements in paragraph 98, the City has always borne the financial 

costs of acquiring highways, both before and after the enactment of the Community 

Charter. Prior to the Community Charter, the City acquired highways at its own cost and, 

pursuant to the law in effect at the time,17 was vested with the right of possession of 

such highways. The thing that changed with the Community Charter is that with certain 

specified exceptions the City is now vested with the soil and freehold of highways 

instead of the right of possession.18 The City has always borne the financial costs of 

acquiring highways, and the only thing that changed was the nature of the rights 

acquired. The change in law in 2004 as identified by FEI is a distinction without a 

difference. The City has not suggested that the calculation of the operating fee should 

be based on any consideration of diminished value of rights to highways, and the City 

would agree that section 35 the Community Charter has no bearing on the matter of an 

operating fee. FEI has the right to use and occupy public places owned and/or controlled 

by the City pursuant to the GUA and the UCA, and such use and occupation is a burden 

on the City and its residents and taxpayers. The City’s request to receive the same 3 

percent of gross revenues operating fee will reduce this burden on the City’s taxpayers 

and is not against the public interest. Refer to sections 2.2.2 and 2.2.3 of the City's Final 

Argument. 

                                                      
17 Prior to the enactment of the Community Charter, municipalities were vested with the right of possession of 
highways as set out in s.524 of the Local Government Act (as it read immediately before the enactment of the 
Community Charter) and as found in the many previous enactments of this section for decades: The Local 
Government Act, s. 524 provides that “(1) The right of possession of every highway in a municipality is vested in the 
municipality, subject to any rights in the soil reserved by the persons who laid out the highway. (2) Except as 
referred to in subsection (1), the right of possession of the municipality is not adversely affected or derogated from 
by prescription in favour of any other occupier.” 
18 Community Charter, S.B.C. 2003, s. 35. 
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4.5. Response to Part 4.G. 

38. FEI's submissions in Part 4.G. (paragraphs 99 to 114) of FEI’s final argument are 

addressed by paragraphs 64 to 69 of the City's Final Argument.  Paragraph 96 of FEI's 

final argument, regarding the taxes FEI pays to the City, is addressed by paragraphs 26 

to 33, above.  Additionally, FEI's arguments (at paragraphs 106 to 111) related to the 

BCUC's Order No. C-7-03 Decision fail to address or even mention that in 2006 the BCUC 

returned to the question of whether operating fees should be based on gross or delivery 

revenue, and decided to maintain gross revenue as the basis for operating fees. The 

BCUC's 2006 decision is addressed in paragraphs 65 to 66 of the City's Final Argument. 

5. Response to Part 5 of FEI's Final Argument 

5.1. Response to Part 5.B. 

39. In Part 5.B. (paragraphs 119 to 121) of its final argument, FEI says that the City's 

requests for FEI to relocate FEI's facilities have been at "significant cost to FEI/FEI 

customers".  That claim by FEI is totally at odds with the facts, which are as follows: 

the City only requests FEI to relocate its facilities if absolutely necessary to 

accommodate the City's projects (primarily, water main, sewer and highway 

widening projects)19 

FEI has demanded that the City reimburse FEI for 100 percent of FEI's costs to 

relocate its facilities contrary to the City's rights under the Pipeline Crossing 

Regulation20 

FEI has withheld pipeline permits for the City's projects until the City is in the 

position that it has no option but to accede to FEI’s inappropriate demands, 

                                                      
19 Refer to the City’s Final Argument at paragraph 95. 
20 Refer to Tab 2 of the book of supporting documents included with the City’s Final Argument. 
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including demands that the City pay for 100 percent of FEI's costs to relocate its 

facilities plus 100 percent of FEI's costs to upgrade and better its facilities21   

40. FEI and its customers have not been burdened by the City's works, rather FEI has often 

taken unfair advantage of the City by withholding pipeline permit approval for the City 

to complete the City's critical works and demanding that the City pay for upgrades to 

FEI's system which have benefited FEI’s customer at no cost to them.  

5.2. Response to Part 5.C. 

41. FEI's submissions in Part 5.C. (paragraphs 122 to 144) of its final argument are quite 

inconsistent with FEI's evidence in the proceeding, as follows: 

FEI says in paragraph 122 of its final argument that its proposed definition of 

"Relocation Costs" is as set out in FEI's application (Exhibit B1-1 as filed on May 

18, 2017); however, FEI's proposed definition of "Relocation Costs" evolved 

through the proceeding, and changed substantially in FEI's rebuttal evidence 

(Exhibit B1-12 as filed on December 21, 2017) 

FEI's position on "Relocation Costs" is as articulated in Exhibit B1-12 which makes 

clear that FEI has withdrawn its request for "sound engineering practices" to be 

included as a criterion in the definition of "Relocation Costs"22 

Paragraph 138 of FEI's final argument shows FEI's proposal as it was at the time 

of FEI’s response to IR No. 1 (filed on September 29, 2017) and does not reflect 

FEI's evolved position in Exhibit B1-12 (as filed on December 21, 2017)  

                                                      
21 Ibid. 
22 Exhibit B1-12, section 1, makes clear that FEI’s proposal is that “FEI would pay for all additional or incremental 
costs associated with betterments, upgrades, improvements, or any other discretionary costs not required by 
applicable Laws.”; and “Ultimately, FEI’s proposal is intended to bill the requesting party the appropriate 
apportionment of the lowest cost solution to meet applicable Laws (codes and regulatory standards – not 
company policies/practices).” Underlining in FEI’s original statement.  The term “sound engineering practices” is 
not used at all in Exhibit B1-12 because it is not a criterion in FEI’s final proposal. 
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42. Given that there is no indication whatsoever in FEI's final argument that FEI means to 

withdraw its Exhibit B1-12 evidence and take a new position in final argument (that is 

substantially at odds with FEI’s position on the evidentiary record), it is clear that Part 

5.C. of FEI's final argument misstates FEI's actual position on the definition of 

"Relocation Costs".   

43. Except for one specific issue raised in paragraph 141 of Part 5.C. of FEI's final argument, 

which is addressed below, our arguments respecting the definition of "Relocation Costs" 

for the terms of an operating agreement are set out in section 2.4 of the City's Final 

Argument. 

44. Paragraph 141 of FEI's final argument demonstrates not only misunderstanding of the 

City's By-law, but more importantly a misunderstanding of the issue addressed in the 

City's Exhibit B2-12 rebuttal evidence, which is now superfluous, as follows: 

As discussed in the cover letter to the City's rebuttal evidence (Exhibit B2-12), 

the City submitted an IR in round one that asked FEI to provide references to any 

regulatory precedents from other jurisdictions FEI is aware of that align with 

FEI's position (as it was then) on responsibility for upgrade/betterment costs 

incurred by the utility during a relocation project. FEl's response to the City's IR 

1.3.1 did not reference any such regulatory precedents, but it did reference 

certain City By-laws.  

Although the By-law provisions that were referenced by FEI are not related to 

infrastructure relocation projects, and therefore are of limited, if any, relevance 

to the issue of upsizing during a relocation project, FEI incorrectly described the 

operation of the By-laws.  The City's rebuttal evidence clarified how upsizing of 

City infrastructure is paid for when an applicant (typically a developer) is 

undertaking the work.  Although that circumstance is not related to any issue in 

this proceeding, to avoid potential for confusion due to inaccurate information, 
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the City submitted its rebuttal evidence to correct the incorrect statements 

made by FEI in its response to the City's IR 1.3.1. 

FEI's rebuttal evidence submitted on December 20, 2017 (Exhibit B1-12) made it 

clear that FEI's position has evolved and it proposes that costs to upsize facilities 

should be excluded from "Relocation Costs" and no portion of FEI's upsizing costs 

will be recovered from the City (see paragraph 114 of the City’s Final Argument, 

and paragraph 41, above).   

Accordingly, the City and FEI both agree that the costs of upsizing shall be 

excluded from "Relocation Costs" rendering everything above about the City’s 

unrelated By-law clearly inapplicable to any issue in this proceeding.     

45. Given the above, paragraphs 141 to 142 of FEI's final argument should be ignored.    

5.3. Response to Part 5.D. 

46. Section 2.3 of the City's Final Argument - Allocation of Relocation Costs - provides the 

City’s complete response to Part 5.D. (paragraphs 145 to 155) of FEI's final argument. 

5.4. Response to Part 5.E.  

47. Paragraph 156 of FEI's final argument provides a misleading description of the cost 

allocation methodology in the Pipeline Crossing Regulation. The regulation does not 

require FEI to bear 100 percent of its Relocation Costs in all cases: 

In the circumstances covered by subsection 3(4) of the Pipeline Crossing 

Regulation (i.e., construction of a new highway by a municipality) FEI’s relocation 

costs are to be shared equally (50:50) with the municipality. 

In other circumstances and subject to an order by the LGIC under section 76(6) 

of the Oil and Gas Activities Act, FEI is to bear 100 percent of its relocation costs. 
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48. Paragraphs 157 to 158 of FEI's final argument suggest that if the City does not have to 

bear some of FEI's Relocation Costs in all cases, the City might insist that FEI relocate its 

facilities when relocation is not strictly necessary to accommodate the City’s works. FEI’s 

argument is that there would be no cost discipline on the City if it could request 

relocations without having to contribute to FEI’s Relocation Costs. FEI's argument is pure 

conjecture without any evidence to support it, and without regard to the City's evidence 

on the matter which is quoted in paragraph 95 of the City's Final Argument. The risk 

posited by FEI is not real because the City has the duty to be fiscally responsible and to 

act in the public’s interest.  

49. Paragraph 166 of FEI's final argument incorrectly described the process that the City and 

FEI have agreed to in relation to the City requesting pipeline permits from FEI.  The 

agreed-to process is outlined below. 

FEI incorrectly states that the City would have the right to require relocation in 

all cases without FEI's agreement or an order from the OGC.  The agreed-to 

process as set out in sections 8.2(b) and 13(b) of the terms for an operating 

agreement proposed by both parties, is as follows: 

o If the City plans to undertake a project that might require FEI facilities to be 

relocated, the City will submit details of its planned work to FEI and FEI will 

provide details of the required changes to FEI facilities and an estimate of 

FEI’s Relocation Costs 

o The City will decide whether to request a pipeline permit from FEI (referred 

to as a “FEI Permit” in the proposed terms for an operating agreement) and 

the City will not proceed with its work unless it has a FEI Permit or an order 

from the OGC 

o FEI may include conditions on FEI Permits so long as they are not inconsistent 

with the operating agreement 
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o If the City does not accept FEI's conditions on the FEI Permit or for any other 

reason, the City can apply to the OGC for an order under section 76 of the Oil 

and Gas Activities Act 

FEI states that it will have to issue the necessary consent (FEI Permit) 

expeditiously. That is correct. One of the purposes of the new operating 

agreement is to make these business processes (that should be routine) more 

efficient and expeditious. The agreed-to process as set out in section 13(b) of the 

terms for an operating agreement proposed by both parties, includes the 

following: 

o FEI is to use commercially reasonable efforts to issue the FEI Permit within 

10 days of receipt of the City's application for the permit, except in the case 

of large and complex work, FEI may extend the time by a maximum of 10 

more days. 

FEI states that it will bear all costs in most circumstances, and that it will lose its 

legal rights under the Oil and Gas Activities Act to take the issue to Cabinet.   

o The allocation of costs within the Pipeline Crossing Regulation represents the 

public policy in British Columbia that municipal public interest projects take 

precedence to a degree over gas utility infrastructure. As described in 

paragraph 47 above and in the Pipeline Crossing Regulation, in some 

circumstances the allocation of FEI’s relocation costs is 100 percent to FEI 

and in other circumstances it is a 50:50 sharing with the municipality 

o Nowhere in the terms the City proposes for an operating agreement does FEI 

commit not to request an order of the LGIC pursuant to subsection 76(6)(a) 

of the Oil and Gas Activities Act. If the LGIC made such an order, obviously 

the City would comply. Subsection 76(7) of the Oil and Gas Activities Act and 

subsection 3(3) of the Pipeline Crossing Regulation provide that an LGIC 
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order under subsection 76(6) of the Oil and Gas Activities Act prevails to the 

extent it is inconsistent with the Pipeline Crossing Regulation.   

50. FEI argues that the City’s proposals put the City in a "far better position" than it is under 

the existing legislative scheme respecting pipeline crossings, but that is not the case as 

demonstrated above.  The City’s proposed terms described in paragraph 49, above, (all 

of which FEI has agreed to and asked the BCUC to approve, except for the application of 

the Pipeline Cross Regulation) add only the following two things to the legislative 

scheme, neither of which is at all inconsistent with the legislation: 

timelines for FEI to process the City's requests for FEI Permits 

a prohibition on FEI imposing terms and conditions on FEI Permits that are 

inconsistent with the operating agreement 

Both of the above additions are to ensure that FEI is not able to continue its past 

conduct of withholding pipeline permits from the City until the City is in a position that it 

has no option but to accede to demands of FEI that are contrary to the legislative 

scheme.23   

5.5. Response to Part 5.F.  

51. In response to paragraphs 168 to 169 of FEI's final argument, the City does not treat the 

Pipeline Crossing Regulation as a "trump card".  The City respects the regulation as the 

                                                      
23 Section 76 of the Oil and Gas Activities Act is provided in its entirety in Tab 11 of the book of supporting 
documents included with the City’s Final Argument. Section 76(1) provides that a person must not do certain 
specified work near a pipeline unless (i) the pipeline permit holder (e.g., FEI) agrees in writing to the work (called a 
“pipeline permit”), either specifically or by reference to a class of work; (ii) the OGC, by order issued under 
subsection (2), approves the work; or (iii) the work is in accordance with the regulations. If the pipeline permit 
holder (e.g., FEI) will not issue the requested pipeline permit, then pursuant to subsection 76(2) the person can 
apply to the OGC for an order approving the work. Pursuant to subsection 76(3), the OGC “must approve” the 
work if the person is the government or a municipality, but may impose conditions the OGC considers necessary to 
protect the pipeline. Thus, the legislative scheme for municipalities doing work near pipelines has two key 
components: (i) the municipality has a statutory right to approval to do its work, and (ii) such approval may have 
conditions necessary to protect the pipeline. It is inappropriate for FEI to withhold a pipeline permit for the 
purpose of demanding the municipality agree to conditions that are not necessary to protect the pipeline (such as 
cost allocation contrary to the municipality’s rights under the Pipeline Crossing Regulation).  
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law in British Columbia; whereas, FEI is trying everything it can to avoid this law 

notwithstanding FEI’s obligations to comply with it pursuant to section 21 of the Oil and 

Gas Activities Act. FEI can lobby government if it wants this law to be changed. In the 

meantime, it is the law.  

52. The City acknowledges that the Pipeline Crossing Regulation does not apply in respect of 

low pressure gas mains.24  The City's reasons for requesting the BCUC to order that the 

same cost allocation methodology apply whether the relocated facilities convey natural 

gas at high or low pressure are set out in section 2.3.2 of the City's Final Argument. 

53. With respect to FEI's inappropriate proposal in paragraph 171 of its final argument, the 

City’s response is provided in section 2.2 of this Reply Argument, above, and will not be 

repeated here. 

54. In response to paragraph 175 of FEI's final argument, pursuant to the attornment 

provision of the Interim Agreement,25 the parties agreed to be bound by any lawful 

order or decision of the BCUC, not by an order that directs FEI and/or the City to 

contravene the Pipeline Crossing Regulation and the mandatory requirement of 

section 21 of the Oil and Gas Activities Act.  Nowhere in the UCA is the BCUC given the 

power to make an order that is contrary to FEI’s obligations under section 21 of the Oil 

and Gas Activities Act or the cost allocation methodology of the Pipeline Crossing 

Regulation. 

55. The City's response to paragraphs 176 to 178 of FEI's final argument is contained in 

section 2.3.1 (paragraphs 79-81) of the City's Final Argument. Additionally, 

notwithstanding the BCUC's specific determination in the Order No. G-113-12 Decision 

that under FEI's Standard Operating Agreement the municipality does not abandon its 

rights under the Pipeline Crossing Regulation, in paragraph 178 of FEI's final argument 

FEI nevertheless attempts to sidestep the BCUC's specific determination by finding it to 

                                                      
24 Refer to section 2.3.1 of the City's Final Argument. 
25 Exhibit B2-1, Appendix A. 




