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1. Introduction 

1. This reply argument of the City of Surrey (the “City”)1 is focused on replying to the final 

arguments of the three interveners: 

• British Columbia Old Age Pensioners Organization et al. (“BCOAPO”)  

• Commercial Energy Consumers Association of British Columbia (“CEC”) 

• Mr. Landale  

In accordance with the Commission’s Order No. G-92-18 decision, this reply argument 

also includes limited comments in reply to the reply argument of FortisBC Energy Inc. 

(“FEI”) as submitting on June 14, 2018 and revised on June 21, 2018. 

2. In an effort to avoid duplication, this reply argument focuses on the body of the 

intervener arguments and FEI reply argument, and does not address statements in the 

executive summary, introduction and conclusion sections of those arguments. 

3. The next section of this reply argument, section 2, provides the City's reply to general 

themes of the arguments against the City's position. The following section 3 provides 

the City's reply to specific arguments on an intervener-by-intervener basis. 

2. Reply to General Themes of Intervener Arguments 

2.1. Operating Fee 

4. Several arguments have been made against the City receiving its requested operating 

fee. One argument is that only very small communities like Salmo receive (or should 

receive) the 3 percent of gross revenue operating fee.2 The truth is that several large 

municipalities receive the operating fee calculated using the 3 percent of gross revenues 

methodology, including the City of Kelowna which receives an operating fee from FEI of 

                                                      
1 In this Reply Argument, the Corporation of the City of Surrey is referred to as “the City”. To distinguish the legal entity, the 
City, from the geographic land area owned and/or controlled by the City, the land area owned and/or controlled by the City is 
referred to in this argument as “Surrey”. 
2 FEI June 14, 2018 reply argument, paragraphs 3 and 13. CEC final argument, paragraph 63. 
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more than $1 million per year.3 Moreover, the size of the community does not by itself 

have any bearing on the operating fee. The amount collected by the fee will depend on 

the number of FEI customers in the municipality and their energy consumption, not the 

population or geographic area of the community. The municipality’s costs due to FEI’s 

use of public places will depend on the extent of FEI infrastructure within the 

municipality’s borders and the pace of development in the municipality, not the size or 

population of the municipality per se. Surrey hosts more FEI infrastructure than any 

other municipality in the province. Surrey hosts almost three times more FEI 

infrastructure than Kelowna does and has incurred about 40 times more relocation costs 

than Kelowna.4  

5. Another argument against the City’s requested operating fee is that only those 

municipalities that granted a historical franchise to FEI’s predecessors should receive 

the operating fee. A variant on that is FEI’s suggestion that it is appropriate for the 75 

municipalities that are receiving the 3 percent of gross revenues operating fee to 

receive it because they received it before. All of the arguments that have been put 

forward against the City receiving its requested operating fee ultimately boil down to 

the idea that it is in the public interest to maintain the status quo: those municipalities 

that are already receiving the operating fee (for whatever reason) should continue 

receiving it, and the other municipalities (including the City) should not begin to receive 

the operating fee. Not only does the status quo (or grand-fathering) argument have no 

basis in law or fairness, it is also at odds with the facts: 

• In 2011, Vancouver Island municipalities had not received an operating fee from 

FEI or its predecessors for more than 20 years. FEI and the Association of 

Vancouver Island and Coastal Communities (“AVICC”) worked in partnership for 

four years to reinstate the ability for Vancouver Island municipalities to recover 

operating fees, and in 2015 FEI entered into new modern operating agreements 

                                                      
3 Exhibit B1-9, FEI response to the City’s IR 1.1.1.  
4 Ibid. The municipality’s costs to relocate FEI infrastructure are a reasonable proxy for the extent of the burden on the 
municipality due to FEI’s use and occupancy of the municipality’s public places. 
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(the Vancouver Island Municipal Operating Agreement or "VIMOA") with 26 

AVICC municipalities.  Although AVICC municipalities had not been receiving 

operating fees from FEI or its predecessors for some 25 years, the VIMOAs 

include the 3 percent of gross revenues operating fee for these municipalities 

beginning in 2015. The 26 VIMOAs were submitted to the Commission and 

approved by Order Nos. C-6-15, C-7-15 and C-8-15 copies of which are enclosed. 

• FEI supports the City receiving an operating fee, and has requested the British 

Columbia Utilities Commission (“BCUC”) to approve an operating fee for the City. 

The only disagreement between FEI and the City in connection with the 

operating fee is the methodology to calculate it. 

6. Given that in 2015 it was in the public interest for the 26 Vancouver Island and Sunshine 

Coast municipalities to begin collecting the 3 percent of gross revenues operating fee 

after more than 25 years without any operating fee from FEI or its predecessors, the City 

submits that it cannot now be against the public interest for the City to begin receiving 

the same. The addition of the operating fee is not "double taxation" by, nor a "windfall" 

to the City,5 just as it was not in the case of the 26 AVICC municipalities that began 

receiving the fee in 2015. As was intended by FEI and the AVICC,6 the operating fee will 

shift some of the burden presently on the City associated with FEI’s use and occupancy 

of public places in Surrey from the City's taxpayers to FEI ratepayers, and hence it will 

support more of a user pay model.7   

7. Each of the BCOAPO, CEC, Mr. Landale and FEI proposes different, novel criteria for a 

municipality to receive an operating fee the operating fee, none of which have ever 

been used in British Columbia or anywhere else to our knowledge. 

8. The City's costs due to FEI’s use and occupancy of public places in Surrey have been an 

area of interest, though FEI argues that the City's costs are irrelevant to the 

                                                      
5 As has been suggested by Mr. Landale and FEI in their final arguments. 
6 Refer to the web link at footnote 17, below. 
7 Refer to paragraph 51 of the City’s Final Argument. 
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methodology used to calculate the operating fee.8 Interveners argue that the City has 

not adequately demonstrated why the 3 percent of gross revenues operating fee is 

appropriate for the City, which is not a fair comment given that criteria for receiving the 

operating fee have never been articulated by FEI or the BCUC and, not surprisingly, no 

municipality in British Columbia has ever been required to demonstrate why an 

operating fee of 3 percent of gross revenues is appropriate for the municipality. In 

Alberta, each municipality determines the level of the operating fees it will receive from 

the electric and gas distribution utilities operating in the municipality up to a cap set by 

the Alberta Utilities Commission (“AUC”).9 For the electric utilities the AUC’s cap on the 

fee is 20 percent of gross revenues, and for the gas utilities the AUC’s cap is 35 percent 

of distribution revenues. The City is requesting an operating fee of 3 percent of gross 

revenues and there is nothing at all extraordinary about the request.  

9. Given the above, the City continues to be of the position that adopting the one and only 

operating fee structure used in the province (i.e., 3 percent of FEI’s gross revenues) 

substantially supports transparency, public interest and consistency among FEI 

ratepayers across the province, most of whom are also municipal taxpayers. 

10. If the BCUC decides that the City’s costs should be considered in connection with the 

operating fee, notwithstanding that the costs of municipalities have not been 

considered in connection with operating fees previously approved, the City and its 

expert Aplin & Martin have estimated that the City incurs incremental costs of about 

$4 million per year in 2017 Canadian dollars (without adjustment for inflation) due to 

the presence of FEI infrastructure in the City’s highways, verifying that the City’s 

requested operating fee is reasonable.10  

                                                      
8 FEI Final Argument, Part 4.F. 
9 Exhibit B2-11, Attachment 3, Tabs 1, 2, 3, 4, 9 and 10. 
10 Refer to paragraphs 42 to 52 of the City’s Final Argument.  
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2.2. Pipeline Relocations 

11. The arguments of the interveners and of FEI in relation to the allocation of FEI's costs 

("Relocation Costs") to relocate its facilities when needed to accommodate the City's 

works fundamentally amount to disagreement with British Columbia's legislative 

scheme. 

12. BCOAPO (on page 5 of its final argument), CEC (at paragraphs 142 to 145 of its final 

argument) and FEI generally take the position that the party requesting the other party 

to relocate its facilities should expect to pay most of the costs of the resulting 

relocation. With respect to relocations of FEI facilities, that position is at odds with the 

legislative scheme, which is summarised as follows: 

• pursuant to the Gas Utility Act and Utilities Commission Act, FEI is allowed to 

place its equipment on, along, across, over or under public places owned and 

controlled by a municipality and in so doing saves the substantial costs of having 

to locate its pipelines through private property which would require FEI to pay 

for a statutory right of way or fee simple title either through agreement with the 

land owner or through expropriation; and 

• pursuant to the Pipeline Crossing Regulation,11 if FEI is required to relocate its 

high pressure facilities to accommodate the municipality’s works, FEI's relocation 

costs will be shared 50:50 with the municipality if the relocation is required to 

accommodate the construction of a new highway, otherwise FEI will be 

responsible for 100 percent of its costs. 

13. The legislative scheme provides FEI (and its ratepayers) the substantial benefit of the 

use and occupancy of municipal public places without having to incur the very 

substantial costs to acquire statutory rights of way or fee simple title. For certainty, the 

City does not oppose FEI doing so. However, when from time to time the municipality 

requires FEI to relocate its facilities to accommodate municipal works (e.g., sewers, 

                                                      
11 A copy of the Pipeline Crossing Regulation is provided at Tab 3 of the supporting documents provided with the City’s Final 
Argument. 
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water works and highways), in the case of high pressure pipelines FEI will have to pay 

100 percent of its relocation costs, or 50 percent will be recoverable from the 

municipality if the municipal works are construction of a new highway.12 FEI offers 

various argument to attempt to counter the City’s description of the legislative scheme, 

but none of FEI’s arguments are persuasive because the legislative scheme in British 

Columbia is typical of how this matter is addressed in other Canadian jurisdictions:  

• The Canadian Radio-television and Telecommunications Commission (“CRTC”) 

applies the principle of cost neutrality to the allocation of costs associated with 

municipality-initiated facility relocations: “costs directly related to a carrier’s 

infrastructure should be paid by the carrier, not municipal taxpayers”.13 

• In Ontario the utility is required to bear the majority of its relocation costs to 

accommodate municipal works.14 

• In Nova Scotia the utility is required to bear 100 percent of its relocation costs to 

accommodate municipal works.15 

14. Thus, the perspective of the BCOAPO, CEC and FEI on allocation of pipeline relocation 

costs is a constricted view without proper regard to the full context, and is at odds with 

the law in British Columbia and comparable jurisdictions.  

15. For greater certainty, the City is not requesting that FEI bear 100 percent of its 

Relocation Costs in all cases (as has been suggested by BCOAPO and CEC), the City's 

request is that the BCUC order that the cost allocation methodology in the Pipeline 

Crossing Regulation also apply to relocation of low pressure gas mains. This will provide 

one cost allocation methodology for high and low pressure facilities that is consistent 

with the legislative scheme and policies underlying the Pipeline Crossing Regulation. 

                                                      
12 British Columbia’s legislative scheme does not prescribe the cost allocation methodology when the relocated facilities are low 
pressure gas mains, leaving it to the BCUC’s discretion under sections 32, 33 or 26 of the Utilities Commission Act. 
13 Exhibit B2-11, Attachment 4, Telecom Decision CRTC 2016-51 - City of Hamilton Terms and Conditions of a Municipal Access 
Agreement with Bell Canada.  
14 Exhibit B2-11, Attachments 2 and Tabs 5 and 7 
15 Exhibit B2-11, Attachment 2 and Tab 6 
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Refer to section 2.3 of the City's Final Argument and paragraph 47 of the City's June 14, 

2018 Reply Argument for further details. 

16. Requiring FEI to bear 100 percent of its Relocation Costs in cases where the municipal 

project is not a new highway does not create a risk that the City might insist that FEI 

relocate its facilities when relocation is not strictly necessary to accommodate the City’s 

works (as has been suggested by both FEI and CEC) because, 

• the City designs its projects to avoid FEI’s facilities to the extent possible,16 

• the City has the duty to be fiscally responsible and to act in the public’s 

interest,17 and  

• the City’s evidence (Tab 2 of the supporting documents included with the City’s 

Final Argument) demonstrates that in many cases the City does not request FEI 

to relocate its facilities and relocation is not needed, but FEI decides to upgrade 

its facilities when the City undertakes a capital project in the area.  

3. Reply to BCOAPO’s Final Argument 

17. The City notes that in this proceeding the BCOAPO is representing the interests of FEI’s 

low and fixed income ratepayers in the province.18 BCOAPO is not representing the 

interests of the City’s residents and taxpayers (many of whom are also FEI ratepayers in 

Surrey). The BCOAPO’s position should be viewed as the perspective of a self-interested 

stakeholder group, and should not be viewed as striking a reasonable balance between 

all of the competing public interests at stake in this proceeding.  

3.1. Reply to BCOAPO’s Arguments regarding Relocation Costs 

18. On page 5 of its final argument BCOAPO states their understanding of the City’s and 

FEI’s respective positions on allocation of Relocation Costs; however, the BCOAPO’s 

understanding is not correct. The City’s position is that the Pipeline Crossing 

Regulation’s cost allocation methodology is legally binding with respect to relocation of 

                                                      
16 Refer to paragraph 95 of the City's Final Argument. 
17 Refer to paragraph 48 of the City's June 14, 2018 Reply Argument. 
18 BCOAPO final argument at top of page 3. 
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FEI high pressure pipelines, and that the Commission should order that the allocation of 

costs for relocation of FEI low pressure gas mains shall use the same methodology as is 

specified in the Pipeline Crossing Regulation for consistency and because there is no 

prescribed methodology for gas mains. The Regulation does not require that FEI is 

responsible for 100 percent of its costs in all cases as discussed above.  

19. On page 6 of its final argument BCOAPO suggests that FEI has made a “gracious” 

concession by proposing that the City be responsible for “only” 50% of FEI’s costs to 

relocate high pressure pipelines. The City replies that FEI’s proposal is not gracious; it is 

in contravention of the law and more onerous on the City than the City’s rights under 

the law.  

3.2. Reply to BCOAPO’s Arguments regarding Operating Fee 

20. On page 5 of its final argument BCOAPO argues that the City should bear most of FEI’s 

costs to relocate its facilities otherwise costs due to Surrey’s growth would be shifted to 

FEI ratepayers. The City replies that its proposal takes this concern into account by 

adopting the methodology in the Pipeline Crossing Regulation which provides for the 

municipality to pay 50 percent of FEI’s relocation costs if the municipal works are 

construction of a new highway (e.g., driven by growth). 

21. On page 7 of its final argument BCOAPO disagrees with the need for an operating fee 

absent any demonstration that it ultimately is of benefit to the utility and its ratepayers.  

The City replies that to our knowledge there is no precedent for requiring benefit to the 

utility and its ratepayers. The evidence demonstrates that the operating fee is intended 

to offset some of the costs the City incurs as a result of FEI’s use of municipal public 

places which is otherwise at no cost to FEI and its ratepayers. 

22. On pages 7 to 8 of its final argument BCOAPO also argues that the fact that 75 other 

municipalities in the province receive a 3% of gross revenues operating fee from FEI is 

“hardly a strong basis” for the City to argue for the same operating fee, and that the 

City’s request for an operating fee of 3% of gross revenue is “ambitious”. The City 



9 

 

24251.130640.IDW.15376490.5 

replies that there is nothing at all extraordinary about the City's request. Refer to 

section 2.1, above. 

23. While BCOAPO’s members might prefer that the City and its taxpayers continue to bear 

the burden of FEI’s use and occupancy of public places in Surrey, rather than having a 

portion of that burden shifted to FEI ratepayers in Surrey through the operating fee, the 

BCOAPO’s preference serves only the interests of FEI ratepayers and is not aligned to 

the broader public interest. Refer to paragraphs 12 to 14 of the City’s Reply Argument. 

4. Reply to CEC’s Final Argument 

24. The City notes that in this proceeding the CEC is representing the interests of 

commercial energy consumers.19 CEC is not representing the interests of the City’s 

residents or taxpayers (many of whom are also FEI customers in Surrey). The CEC’s 

position should be viewed as the perspective of a self-interested stakeholder group, and 

should not be viewed as striking a reasonable balance between all of the competing 

public interests at stake in this proceeding. 

4.1. Reply to Part E of CEC’s Final Argument 

25. In reply to Part E of the CEC’s argument, the City confirms that it did not submit 

information about its historical disputes with FEI to seek redress. For the most part, the 

information was requested by the Commission to get a better understanding of the 

nature and magnitude of the issues that need to be addressed in the new terms for an 

operating agreement, including the critical need for clear wording in provisions like the 

definition of “Relocation Costs”. The City agrees that the Commission should consider 

the causes of historical disputes as these need to be clearly addressed in the new 

operating terms to avoid further disputes in the future. Avoiding further disputes is a, 

if not the, primary objective for the parties decision to seek new operating terms.  

                                                      
19 Exhibit C2-1. 
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4.2. Reply to Part G of CEC’s Final Argument 

26. Without providing any analysis of the law, the CEC states at paragraph 42 of its final 

argument that the City does not have the independent right to charge FEI fees outside 

of an Operating Agreement. The City replies that there is no doubt that a municipality 

has the power and obligation to enact By-laws including By-laws specifying the 

requirements for those working in the City's highways to obtain permits and the fees to 

be collected in relation to such permits. Such requirements apply to FEI unless FEI is 

exempted from them, and there is no law that exempts FEI from all municipal permit 

and fee requirements in the province. FEI must comply with municipal By-laws except to 

the extent that such By-laws supersede or impair an order of the BCUC pursuant to the 

Utilities Commission Act in which case the lawful action of the BCUC will prevail over the 

By-law pursuant to section 121 of the Utilities Commission Act. Refer to paragraphs 34 

to 35 of the City’s June 14, 2018 Reply Argument. The City has agreed with FEI that it will 

waive permit fees and other charges related to FEI undertaking work in public places if 

the City’s requested operating fee is approved. 

27. At paragraphs 53 to 55 of its final argument the CEC says that an operating fee “may be 

reasonable where it is proportional to work being done and is not unduly onerous to FEI 

customers, on the condition that it is useful in improving the working relationship with 

the City” and that “evidence of specific cost changes or significant existing cost 

unfairness” is required for the municipality to have an operating fee. The City replies 

that there is no precedent for the criteria suggested by the CEC for the circumstances in 

which an operating fee is reasonable. None of the 75 other municipalities with the 3% of 

gross revenues operating fee were required to provide such evidence or meet such 

criteria, including the 26 AVICC municipalities that began receiving the operating fee in 

2015 with FEI’s agreement and the approval of the BCUC. Moreover, if evidence of 

significant existing cost unfairness is required, the City has provided extensive evidence 

of that in this proceeding.  
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28. The City's response to paragraphs 57 to 58 of the CEC’s final argument is contained in 

paragraphs 26 to 33 of the City's June 14, 2018 Reply Argument.  

29. In paragraph 60 of its final argument CEC submits that a “lump sum” or “combination of 

lump sum and variable rate” is a better methodology for the operating fee than a 

percentage of gross revenue. The City would consider a lump sum approach based on 

3 percent of FEI’s 2017 gross revenues with compounded annual increases for inflation; 

however, such a methodology may pose accounting challenges for FEI to recover the fee 

from its ratepayers.  

4.3. Reply to Part H of CEC’s Final Argument 

30. The City's response to Part H of the CEC’s final argument is contained in section 2.2 of 

the City's Final Argument. 

4.4. Reply to Part I of CEC’s Final Argument 

31. At paragraphs 84 to 85 of its final argument the CEC states that many of the costs 

identified in the Aplin & Martin report provided by the City (attached to Exhibit B2-8-1 

and Exhibit B2-16) do not represent incremental costs imposed by FEI on the City. The 

CEC does not provide any reasoning for its claim. The CEC’s claim is not correct. Aplin & 

Martin clearly state that their report assesses the “costs the City incurs, both directly 

and indirectly, as a result of Fortis’ gas infrastructure located within the City’s highways, 

and to establish an estimated annual cost the City of Surrey incurs because of the 

installation, operation and maintenance of Fortis’ infrastructure located within 

municipal highways in the City of Surrey.”20  The $2,120,000 figure identified in 

paragraphs 85 and 88 of the CEC’s final argument is not a cost related to other utilities 

as stated by CEC, it is Aplin & Martin’s estimate of the incremental design and 

construction phase costs incurred by City as a result of FEI occupying the City’s 

highways. This is clearly detailed in section 3 of Aplin & Martin’s report. 

                                                      
20 Aplin & Martin report, section 1.1. The report is attached to Exhibit B2-16. 
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32. Except for the CEC’s incorrect claim about the $2,120,000 figure discussed above, the 

CEC does not reference any evidence in support of its position that the “costs identified 

by Aplin & Martin should be discounted by the BCUC as they are not credibly supported 

as being identifiably caused by the natural gas utility”. Aplin & Martin report clearly 

explains how they estimated the City’s incremental costs as a result of FEI’s 

infrastructure located within the City’s highways. Aplin & Martin have extensive 

experience in this area. Aplin & Martin’s assessment is based on facts and is quite 

reasonable. On the other hand, the CEC’s comment is pure opinion with no basis in 

evidence or expert opinion, and is directly refuted by the evidence. 

33. The City's response to paragraphs 89 to 91 of the CEC’s final argument regarding the 

taxes and levies FEI pays to the City is contained in paragraphs 26 to 33 of the City's June 

14, 2018 Reply Argument.  

34. The City notes the CEC’s agreement at paragraphs 129 to 131 of its final argument that 

the BCUC does not have jurisdiction to make an order that is contrary to the intent of 

the Pipeline Crossing Regulation and that the Commission should not undertake to 

defeat the Pipeline Crossing Regulation. The City agrees with those CEC comments. 

35. Paragraphs 89 to 92 of the CEC’s final argument, regarding the taxes and levies FEI pays 

to the City, are addressed in paragraphs 26 to 33 of the City's June 14, 2018 Reply 

Argument. 

36. The remainder of Part I of CEC’s final argument is fully addressed in the City’s Final 

Argument and June 14, 2018 Reply Argument. 

4.5. Reply to Part J of CEC’s Final Argument 

37. In reply to paragraph 112 of the CEC’s final argument, the historical situation with FEI 

and the City should not be considered as the “status quo”. Historically and recently, 

without a basis in the 1957 Operating Agreement or otherwise, FEI has requested the 

City to pay 100 percent of FEI’s costs for relocation projects scoped and management by 
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FEI in its discretion. The City has routinely been put in the position that it had no option 

but to accede to FEI’s inappropriate demands. The historical situation of disputes arising 

from FEI conduct should not be considered as a valid baseline from which to measure 

benefits or concessions to the City pursuant to new operating terms. 

4.6. Reply to Part K of CEC’s Final Argument 

38. The City's response to Part K of the CEC’s final argument is contained in section 2.2, 

above, and section 6.2, below. 

5. Reply to Mr. Landale’s Final Argument 

39. The City submits that Mr. Landale's characterisation of the work done by Aplin & Martin 

is quite unreasonable. Mr. Landale suggests that Aplin & Martin's report is "worthless" 

because he says that it is not based on "project specifications and RFQ data".21 The City 

replies that Aplin & Martin's report is based on actual cost data from recent, directly 

relevant capital works. Aplin & Martin calculated unit rates based on actual cost data, 

and multiplied the unit rates by the forecast number of occurrences derived from the 

City's 10 Year Capital Plan for each type of similar infrastructure project as shown in 

Appendices I and II to their report. Aplin & Martin is one of the most qualified and 

experienced civil engineering and municipal infrastructure firms in British Columbia, and 

they have 50 years of experience providing these services in Surrey. The approach used 

by Aplin & Martin in their assessment is based on facts and is eminently reasonable, 

particularly given the limited time available to them. 

40. With respect to Mr. Landale’s submissions about the number of FEI customers in Surrey 

(113,000) and the number of Surrey residents that pay property taxes, the City cannot 

confirm how many FEI customers pay property tax to the City; however, the City 

confirms that there are 136,400 addresses (including residences and businesses) and 

307,300 eligible voters in Surrey as of January 2018. The fact that not all Surrey 

                                                      
21 Mr. Landale Final argument at page 1. 
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taxpayers are also FEI customers is the reason why the City views the operating fee as 

supporting more of a user pay model. 

6. Reply to FEI’s June 14, 2018 Reply Argument 

41. The City has already submitted its reply to FEI’s final argument, and we do not intend 

here to repeat our previous submissions or reply again to points FEI already made in its 

final argument. This section of this argument will address new argument that FEI made 

in its June 14, 2018 reply argument. 

42. As stated in paragraph 2, above, in an effort to avoid duplication this argument focuses 

on the body of FEI’s June 14, 2018 reply argument and does not address statements in 

the introduction sections of that argument. 

6.1. Reply to Part 2 of FEI’s Reply Argument 

43. The City's general reply comments regarding the matter of an operating fee are in 

section 2.1, above.  

44. Much of FEI’s June 14, 2018 reply arguments about the operating fee actually seem to 

oppose the City receiving any operating fee. It is important not to lose sight of the fact 

that FEI has agreed that the City should begin receiving an operating fee and that is 

what FEI has clearly applied for in its application. The only point of disagreement 

between FEI and the City on this matter is the methodology to calculate the fee. Any FEI 

arguments that might appear to suggest the City should not receive an operating fee at 

all should be disregarded as FEI actually agrees that the City should receive a fee. 

45. In Part 2, section C of its June 14, 2018 reply argument, FEI provides lengthy and 

unnecessarily complicated arguments regarding the nature and purpose of the 

operating fee. The one thing that is clear about the nature and purpose of the operating 

fee is that it has never been considered as contractual consideration for the value of 

concessions FEI makes within the agreement (as argued by FEI). The concept of 

"concessions" is not really applicable here given that the terms for an operating 
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agreement ought to support the public interest and are subject to BCUC approval in the 

public interest. The operating fee is certainly compensation (i.e., a payment) to the 

municipality in connection with FEI’s use and occupancy of the municipality’s public 

places, but the methodology to calculate the fee has never been based on restitution 

(i.e., reimbursement for actual costs incurred) given that the same 3 percent of gross 

revenues methodology has been used regardless of the size and complexity of the 

municipality, the extent of FEI infrastructure in the municipality, and the municipality’s 

costs due to FEI’s presence in its public places. The quantum of the fee has always been 

3 percent of gross revenues and it has never been tailored to the individual 

circumstances of the municipality. FEI's proposed operating fee is both without 

precedent and contrary to FEI’s past statements about the purpose of the operating 

fee.22 

46. At paragraph 36 of its June 14, 2018 reply argument FEI again refers to the taxes and 

levies it pays to the City. FEI provides a breakdown of the taxes and levies it pays to the 

City, and maintains that there is a connection between the taxes and levies paid and the 

costs the City incurs as a result of FEI's use and occupancy of public places in Surrey. The 

City's reply to this FEI argument is provided in paragraphs 26 to 33 of the City's June 14, 

2018 Reply Argument. 

47. At paragraph 38 of its June 14, 2018 reply argument FEI again states that the City 

acquired its rights to municipal roads for free, which is inaccurate. The City's reply to 

this matter is provided in paragraph 37 of the City's June 14, 2018 Reply Argument. 

48. In Part 2, section E of its June 14, 2018 reply argument, FEI addresses the matter of 

whether the operating fee should be based on gross revenues or delivery margin. The 

City's position is that, regardless of percentage, there would be no benefit, only added 

cost and complexity, if the basis for calculating the operating fee is changed from gross 

revenue to deliver margin. At paragraph 45 of its June 14, 2018 reply argument FEI says 
                                                      
22 Refer to paragraph 60 of the City’s Final Argument.  Also refer to slide 15 – Operating Fees – of the December 4, 2013 joint 
presentation by AVICC and FEI at https://avicc.ca/wp-content/uploads/2013/11/2013_Dec_Webinar.pdf. 
 

https://avicc.ca/wp-content/uploads/2013/11/2013_Dec_Webinar.pdf
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that there is no evidence that there would be any complexity, cost or communications 

requirements if FEI was to implement an operating fee for the City on the basis of 

delivery margin. The City replies that FEI provided precisely that evidence in section 5 of 

its application, as follows. 

“If the Commission determines that an Operating Fee should be implemented, and 

accepts FEI’s proposed new basis and methodology for calculating such Operating 

Fee, FEI will require an implementation period prior to the collection of Operating 

Fees from customers. FEI requests the Commission allow a four to six month period 

following a Commission decision in order to allow for planning and communication 

to customers by Surrey and FEI, to allow for FEI to implement and test the required 

changes to the customer information system, and for FEI to coordinate scheduling of 

changes in consideration of the timing of rate changes resulting from Commission 

decisions in other regulatory processes.” 

6.2. Reply to Part 3 of FEI’s Reply Argument 

49. The City notes for the benefit of a clear record that at paragraph 53 of FEI’s June 14, 

2018 reply argument, FEI confirms that paragraph 114 of the City’s Final Argument 

provides an accurate summary of FEI’s proposal respecting the definition of “Relocation 

Costs”.  Subsequent to filing its reply argument, on June 21, 2018 FEI’s counsel wrote to 

the BCUC to “make a correction to FEI’s Reply Submission” with respect to the above 

referenced confirmation. FEI’s counsel indicated that the “correction” is needed 

because the City’s summary at paragraph 114 of the City’s Final Argument does not 

reference “sound engineering practices”. The City takes issue with this purported 

“correction” to FEI’s reply argument for the following reasons. 

• FEI’s position on the matter of a definition for “Relocation Costs” appears to 

keep changing without any explanation by FEI or even acknowledgement that 

changes are being made. The purpose of FEI’s Exhibit B1-12 evidence was to 
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correct the record respecting FEI’s position on “Relocation Costs”, and now FEI is 

attempting to change its position again. 

• Paragraph 114 of the City’s Final Argument does provide an accurate summary of 

FEI’s evidence respecting the definition of “Relocation Costs”, and therefore the 

confirmation provided by FEI underlined above is correct. The summary provided 

at paragraph 114 of the City’s Final Argument does not reference “sound 

engineering practices” because FEI’s Exhibit B1-12 evidence filed December 21, 

2017 does not include the term “sound engineering practices” at all. A search of 

Exhibit B1-12 for the term provides zero matches. 

• The change FEI proposed to make to its June 14, 2018 reply argument does not 

correct it reply argument, it actually makes its reply argument incorrect. With 

the requested revision, the FEI submission suggests that the summary in 

paragraph 114 of the City Final Argument omitted something that was in FEI’s 

evidence, which it did not. FEI’s Exhibit B1-12 evidence does not contain the 

term “sound engineering practices” at all. Accordingly, the change submitted by 

FEI’s counsel on June 21, 2018 seems to be trying to change FEI’s evidence six 

months after the fact through a revision to reply argument. The City is of the 

opinion that that is not appropriate. 

50. The City is firmly of the position that  the definition of “Relocation Costs” must not 

include reference to “sound engineering practices” because including it would make the 

definition ambiguous. FEI’s Exhibit B1-12 evidence makes clear FEI’s position that 

“Relocation Costs” shall be the lowest cost solution to meet applicable Laws (codes and 

regulatory standards and not FEI policies and practices) and that work in excess of the 

minimum required under applicable Laws is to be borne by FEI.23 “Laws” mean statutes, 

by-laws, rules, requirements and the like of governmental and quasi-governmental 

bodies, and not FEI practices or policies nor engineering opinion. The term “sound 

                                                      
23 Exhibit B1-12, section 1.1. 
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engineering practices” is too imprecise to be used in the definition of “Relocation 

Costs”. Including it would introduce significant ambiguity and lead to more disputes 

because it could result in FEI scoping its relocation project on the basis of discretionary 

engineering practices and determining Relocation Costs that are greater than the lowest 

cost solution to meet applicable Laws.  

51. The only remaining issue with respect to the definition of "Relocation Costs" is how the 

definition should deal with the situations where (i) the FEI facilities to be relocated were 

installed to lesser standards and now have to be upgraded to meet current codes and 

regulatory standards, and (ii) the FEI facilities to be relocated were subject to inaccurate 

or defective installation and FEI now has to bring them into compliance with codes and 

regulatory standards as part of the relocation project. The City’s submissions on this 

remaining issue are contained in section 2.4.3 of the City's Final Argument. The City has 

offered two alternative solutions in paragraphs 117 and 118 of its Final Argument. 

52. In paragraph 56 of its reply argument FEI inaccurately describes the City’s By-laws.  

Refer to paragraphs 44 to 45 of the City’s June 14, 2018 Reply Argument. The By-laws 

referred to by FEI do not relate to relocation of City facilities.    

53. In paragraph 58 of its reply argument FEI argues that the "typical" allocation for FEI's 

Relocation Costs is 100 percent to the municipality. That argument is incorrect as 

explained in section 2.2, above. The utility is typically responsible for the majority of its 

costs to relocate its facilities to accommodate municipal works. 

54. In paragraph 59 of its June 14, 2018 reply argument FEI argues that the Commission’s 

Order No. G-113-12 was effectively a ‘one-off’ applicable only to the District of 

Coldstream and that all other municipalities “both before and since” have willingly 

signed an agreement  that provides for a different cost allocation than that specified in 

the Pipeline Crossing Regulation. The City replies that in its Order No. G-113-12 Decision 

the BCUC clearly held that under the terms of FEI’s Standard Operating Agreement the 

municipality does not abandon its rights to the cost allocation methodology now in the 
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Pipeline Crossing Regulation. Thus, those municipalities that have signed the Standard 

Operating Agreement with FEI have not abandoned their rights under the Pipeline 

Crossing Regulation. Their agreement with FEI preserves their legal rights under the 

Regulation, as determined by the BCUC. 

55. The City has not overstated the provisions of the Pipeline Crossing Regulation. The City 

acknowledges that pursuant to subsection 3(6) of the Regulation the cost allocation 

rules set out in subsections 3(3) and 3(4) may be varied by agreement between the 

parties.24 However, to be completely clear the City does not agree to any such variance 

for the purposes of an operating agreement with FEI. Moreover, as agreed by the CEC 

the BCUC does not have jurisdiction to direct terms that are inconsistent with the 

Regulation and should not undertake to defeat the Regulation. 

56. In paragraphs 60 to 65 of its June 14, 2018 reply argument, FEI provides submissions as 

to why in FEI’s view the BCUC should not order that the cost allocation methodology in 

the Pipeline Crossing Regulation shall also apply when the relocated FEI facilities are low 

pressure gas mains. These FEI arguments are not persuasive for the following reasons.  

• FEI’s first point (at its paragraph 61) is based on erroneous assumptions about 

the terms that FEI and the City have agreed to for an operating agreement. The 

agreed-to terms do not vary from the requirements of the Oil and Gas Activities 

Act, and the City will require an “FEI Permit” or order of the Oil and Gas 

Commission before undertaking work within the prescribed proximity to FEI’s 

pipeline. Refer to paragraphs 49 to 50 of the City's Junes 14, 2018 Reply 

Argument. 

• FEI’s second point (at its paragraph 62) conflates two separate matters. The 

Utilities Commission Act does not establish a hierarchy placing utility 

infrastructure (e.g., natural gas pipelines) over municipal infrastructure (e.g., 

                                                      
24 The City has also confirmed, in paragraph 49 of its June 14, 2018 Reply Argument, that FEI does not lose its rights to request the 
LGIC issue an order pursuant to subsection 76(6)(a) of the Oil and Gas Activities Act directing alternative cost allocation. 
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sewers, water mains, highways). The Utilities Commission Act does establish that 

the BCUC’s orders supersede anything in or under the Community Charter and 

Local Government Act (including municipal by-laws), but that does not mean that 

the BCUC has a mandate to exercise its powers to favour FEI’s infrastructure over 

municipal infrastructure. The BCUC’s mandate is to exercise its powers in a 

manner that safeguards the public’s interest by balancing all competing public 

interests. Refer to section 2.1 of the City's Junes 14, 2018 Reply Argument. 

• FEI’s third point (at its paragraph 63) misses the point. The City does not believe 

that the legislature intended the Pipeline Crossing Regulation to apply to low 

pressure gas mains. The City believes that the legislature left the matter of the 

allocation of FEI’s costs to relocate its gas mains to agreement between FEI and 

the municipality and failing such agreement to the BCUC. The City’s point is that 

if the BCUC must settle the matter (as it must in this case) by order specifying 

the cost allocation, the BCUC ought to consider how comparable jurisdictions 

deal with the matter. In particular, the BCUC ought to give considerable weight 

to the legislative scheme in British Columbia respecting relocation of FEI’s high 

pressure pipelines. Refer to section 2.3.2 of the City's Final Argument and section 

2.2, above. 

57. In Part 3, section D of its June 14, 2018 reply argument, FEI suggests that the BCUC in 

exercising its power under section 32 of the Utilities Commission Act can direct the City 

to agree to a Relocation Costs allocation methodology that is inconsistent with the City's 

rights under the Pipeline Crossing Regulation. The City replies that the plain language 

used by the BCUC in its orders pursuant to section 32 of the Utilities Commission Act 

clearly does not define the BCUC's power. The Utilities Commission Act defines the 

BCUC's powers. The BCUC's power under section 32 of the Utilities Commission Act is to, 

by order, specify the manner and terms of FEI's use of public places in the municipality, 

and nothing in the Utilities Commission Act provides for the BCUC's order to supersede 

the Oil and Gas Activities Act or the Pipeline Crossing Regulation (unlike the Community 
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Charter and Local Government Act pursuant to section 121 of the Utilities Commission 

Act). The City can, but does not, agree to a different allocation than that prescribed in 

sections 3(3) and 3(4) of the Pipeline Crossing Regulation. The BCUC cannot order the 

City to agree to anything. Compliance with a lawful order is not an agreement in law. 

The City remains of the view that it is not appropriate for FEI to advocate for the BCUC 

to fashion an order designed to circumvent the Pipeline Crossing Regulation and put 

pressure on the City to abandon its legal rights. 

6.3. Reply to Part 4 of FEl's Reply Argument 

58. In paragraph 71 of its June 14, 2018 reply argument FEI cites public places versus private 

land as a distinguishing factor in an attempt to find consistency among its previous 

submissions on BCUC jurisdiction. The distinction cited by FEI does not make its 

arguments internally consistent. Public versus private land is not relevant to the 

question of the BCUC's jurisdiction. The question is whether the Utilities Commission 

Act, or other law, empowers the BCUC to make orders that supersede the other 

enactment. The answer is "yes" the BCUC has the power to make orders that supersede 

the Community Charter or Local Government Act and by-laws thereunder (pursuant to 

section 121 of the Utilities Commission Act). The answer is 11 no11 the BCUC does not have 

that power with respect to the Oil and Gas Activities Act, the Pipeline Crossing 

Regulation or the Expropriation Act. 

7. Conclusions 

59. The City continues to rely on the summary and conclusions set out in section 3 of the 

City's Final Argument. 

All of which is respectfully submitted this 28th day of June 2018. 

By: 

Ian D. Webb 

Counsel for the City of Surrey 
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	54. In paragraph 59 of its June 14, 2018 reply argument FEI argues that the Commission’s Order No. G-113-12 was effectively a ‘one-off’ applicable only to the District of Coldstream and that all other municipalities “both before and since” have willin...
	55. The City has not overstated the provisions of the Pipeline Crossing Regulation. The City acknowledges that pursuant to subsection 3(6) of the Regulation the cost allocation rules set out in subsections 3(3) and 3(4) may be varied by agreement betw...
	56. In paragraphs 60 to 65 of its June 14, 2018 reply argument, FEI provides submissions as to why in FEI’s view the BCUC should not order that the cost allocation methodology in the Pipeline Crossing Regulation shall also apply when the relocated FEI...
	 FEI’s first point (at its paragraph 61) is based on erroneous assumptions about the terms that FEI and the City have agreed to for an operating agreement. The agreed-to terms do not vary from the requirements of the Oil and Gas Activities Act, and t...
	 FEI’s second point (at its paragraph 62) conflates two separate matters. The Utilities Commission Act does not establish a hierarchy placing utility infrastructure (e.g., natural gas pipelines) over municipal infrastructure (e.g., sewers, water main...
	 FEI’s third point (at its paragraph 63) misses the point. The City does not believe that the legislature intended the Pipeline Crossing Regulation to apply to low pressure gas mains. The City believes that the legislature left the matter of the allo...
	57. In Part 3, section D of its June 14, 2018 reply argument, FEI suggests that the BCUC in exercising its power under section 32 of the Utilities Commission Act can direct the City to agree to a Relocation Costs allocation methodology that is inconsi...
	6.3. Reply to Part 4 of FEI's Reply Argument

	58. In paragraph 71 of its June 14, 2018 reply argument FEI cites public places versus private land as a distinguishing factor in an attempt to find consistency among its previous submissions on BCUC jurisdiction. The distinction cited by FEI does not...
	7. Conclusions
	59. The City continues to rely on the summary and conclusions set out in section 3 of the City’s Final Argument.
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IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 


 
and 


 
FortisBC Energy Inc.  


Application for Approval of Operating Agreements 
with 26 Municipalities on the Vancouver Island, the Sunshine Coast and the City of Powell River  


 
 


BEFORE: L. F. Kelsey, Commissioner  
 H. G. Harowitz, Commissioner June 25, 2015 
 K. A. Keilty, Commissioner 
 D. M. Morton, Commissioner 
 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
WHEREAS: 
 
A. On March 24, 2015, FortisBC Energy Inc. (FEI, Company) applied to the British Columbia Utilities Commission 


(Commission), pursuant to section 45 of the Utilities Commission Act (UCA) for approval of Operating 
Agreements with 26 municipalities on Vancouver Island, the Sunshine Coast, and the City of Powell River 
(Application). Listed below are the five municipalities in the Application (collectively the Municipalities) that 
have no operating agreement or an expired 1991 Pro Forma Agreement with FEI, and distribution and 
transmission customers within their municipal boundaries; 


City of Powell River City of Port Alberni  


City of Campbell River Municipality of North Cowichan 


City of Nanaimo  


B. FEI undertook negotiations, which concluded in the fall of 2014, with the Municipalities and the Association 
of Vancouver Island and Coastal Communities (AVICC) to establish the terms of a new form of Vancouver 
Island municipal operating agreement (VIMOA). In October of 2014, each of the Municipalities entered a 
respective VIMOA with FEI; 


C. Section 16.3 of the VIMOA provides that, if not already terminated or expired, any franchise or operating 
agreement between the Municipalities and FEI is terminated upon the effective date of the new VIMOA 
between the parties; 
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D. The VIMOA between FEI and the Municipalities is for an initial term of 20 years from the date that it comes 
into effect and, after the initial term, shall continue indefinitely unless terminated by the parties pursuant to 
the terms in the VIMOA; 


E. The VIMOA sets out the terms and conditions, including the collection of a three percent operating fee from 
its customers, under which FEI exercise its rights to use the public places of the Municipalities in conducting 
its business of distributing gas within the Municipalities; 


F. Bill 4 – 2014 Miscellaneous Statutes Amendment Act (No. 2), 2014 amended the Vancouver Island Natural 
Gas Pipeline Act by repealing, effective January 1, 2015, a section that previously prevented local 
governments from collecting franchise (operating) fees;  


G. The Municipalities each have one transmission customer facility located within the ir municipal boundary, 
and are therefore subject to the terms of the VIMOA and are currently being served by FEI pursuant to 
specific tariff and service agreements (Agreements) under the FEI Tariff General Terms and Conditions for 
Gas Transportation Service. The five facilities are: 


 
1. A pulp mill located at 1000 Wave Place, in the City of Nanaimo, B.C.; 
2. A pulp and paper mill located at 8541 Hay Road, in the Municipality of North Cowichan, B.C.; 


3. A pulp and paper mill located in the City of Powell River, B.C.; 
4. A pulp and paper mill located in the City of Port Alberni, B.C.; and 
5. The Vancouver Island Co-Generation Facility located in the City of Campbell River; 


H. There are no provisions in the Agreements allowing FEI to collect operating fees from the five facilities;  


I. Section 12.1.1 of the VIMOA provides that FEI agrees to pay to the municipality an operating fee of three 
percent “of the gross revenues (excluding taxes) received by FortisBC for provision and distribution of all gas 
consumed within the Boundary Limits of the Municipality, other than gas consumed by customers from 
whom the BCUC has not allowed FortisBC to collect the Operating Fee, provided that the Municipality is 
permitted by law to charge such a fee. Such amount will not include any amount received by FortisBC for gas 
supplied or sold for resale”;  


J. FEI requests an order or directive allowing it to continue to serve the five facilities under the respective rates 
and Agreements that have been approved by the Commission, without any amendment to rates or charges, 
and confirmation that the Commission has allowed FEI to not collect the operating fee from them; and   


K. The Commission reviewed the Application and considers that approval of the operating agreements is in the 
public interest. 







 
 
 
 
 
 
 
 
 


3 
 
 


Orders/C-8-15_FEI 5 Vancouver Island Operating Agreements 


 
BRITISH  COLUMBIA 


UTILITIES  COMMISSION  
 
 
 ORD ER  
 NUMBER  C-8-15 


 


NOW THEREFORE the British Columbia Utilities Commission orders as follows:  
 
1. The operating agreements between FortisBC Energy Inc. (FEI)  and the following municipalities are approved 


as filed, pursuant to section 45 of the Utilities Commission Act: 
 


City of Powell River City of Port Alberni  


City of Campbell River Municipality of North Cowichan 


City of Nanaimo  


 
2. Pursuant to sections 59-61 of the Utilities Commission Act, the Commission further approves that FEI 


continues to provide service to the following facilities in the following municipalities under the current 
approved existing rates and agreements, without any amendments, until the expiration or termination of 
the agreements, or further order by the Commission. The Commission confirms that FEI is consequently 
allowed to not collect a three percent operating fee from these five customer facilities: 
 


1. The pulp mill located at 1000 Wave Place, in the City of Nanaimo, B.C.; 
2. The pulp and paper mill located at 8541 Hay Road, in the Municipality of North Cowichan, B.C.;  
3. The pulp and paper mill located in the City of Powell River, B.C.; 
4. The pulp and paper mill located in the City of Port Alberni, B.C.; and 
5. The Vancouver Island Co-Generation Facility located in the City of Campbell River. 


 
3. FEI is to implement the collection of the operating fees within a reasonable time, but no later than 90 days 


from the date of this order. FEI is to coordinate with the municipalities the appropriate communication and 
notification to customers.  


DATED at the City of Vancouver, In the Province of British Columbia, this       26th          day of June 2015. 


 BY ORDER 
 


Original signed by: 
 
 D. Morton 
 Commissioner 
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IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 


 
and 


 


FortisBC Energy Inc.  
Application for Approval of Operating Agreements 


with 26 Municipalities on the Vancouver Island, the Sunshine Coast and the City of Powell River  
 
 


BEFORE: L. F. Kelsey, Commissioner  
 C. A. Brown, Commissioner 
 H. G. Harowitz, Commissioner June 11, 2015 
 K. A. Keilty, Commissioner 
 D. M. Morton, Commissioner 
 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


WHEREAS: 
 
A. On March 24, 2015, FortisBC Energy Inc. (FEI, Company) applied to the British Columbia Utilities Commission 


(Commission), pursuant to section 45 of the Utilities Commission Act (UCA) for approval of Operating Agreements 
with 26 municipalities on Vancouver Island, the Sunshine Coast, and the City of Powell River (Application). Listed 
below are thirteen of the 26 municipalities in the Application (collectively the Municipalities) that have no 
operating agreement with FEI and no transmission customers within their municipal boundaries; 


1. City of Duncan 


2. City of Langford 


3. City of Parksville 
4. District of Sooke 


5. City of Victoria 


6. District of Central Saanich 


7. District of Lantzville 


8. District of Metchosin 


9. District of North Saanich 
10.  District of Sechelt 


11.  Town of Ladysmith 


12.  Town of Qualicum Beach 


13.  Town of Sidney 


B. FEI undertook negotiations with the Municipalities and the Association of Vancouver Island and Coastal 
Communities (AVICC) to establish the terms of a new form of Vancouver Island municipal operating agreement 
(VIMOA), which concluded in the fall of 2014. In October of 2014, each of the Municipalities entered into the 


VIMOA agreement with FEI; 


C. Section 16.3 of the VIMOA has provision that for any of the Municipalities that have an operating or franchise 
agreement with FEI, if not already expired or terminated, is terminated upon the effective date of the new 
VIMOA between the parties; 
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D. The VIMOA between FEI and the Municipalities is for an initial term of 20 years from the date that it comes into 
effect and, after the initial term shall continue indefinitely unless terminated by the parties pursuant to the terms 
in the VIMOA; 


E. The VIMOA sets out the terms and conditions, including the collection of a three percent operating fee from its 
customers, under which FEI exercise its rights to use the public places of the Municipalities in conducting its 


business of distributing gas within the Municipalities; 


F. Bill 4 – 2014 Miscellaneous Statutes Amendment Act (No. 2), 2014 amended the Vancouver Island Natural Gas 
Pipeline Act by repealing, effective January 1, 2015, a section that previously prevented local governments from 
collecting franchise (operating) fees; and 


G. The Commission reviewed the Application and considers that the operating agreements are necessary for the 
public convenience and properly conserves the public interest.  


NOW THEREFORE pursuant to section 45 of the Utilities Commission Act, the British Columbia Utilities Commission 
orders as follows:  
 
1. The operating agreements between FortisBC Energy Inc. (FEI) and the following municipalities are approved as 


filed: 
 


1. City of Duncan 


2. City of Langford 


3. City of Parksville 
4. District of Sooke 


5. City of Victoria 


6. District of Central Saanich 


7. District of Lantzville 


8. District of Metchosin 


9. District of North Saanich 
10.  District of Sechelt 


11.  Town of Ladysmith 


12.  Town of Qualicum Beach 


13.  Town of Sidney 


 
2. FEI is to implement the collection of the operating fees within a reasonable time, but no later than 90 days from 


the date of this order. FEI is to coordinate with the Municipalities the appropriate communication and 
notification to customers.  


DATED at the City of Vancouver, In the Province of British Columbia, this      12
th


              day of June 2015. 


 BY ORDER 
 


Original signed by: 
 


 D. Morton 
 Commissioner 
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IN THE MATTER OF 
the Utilities Commission Act, R.S.B.C. 1996, Chapter 473 


 
and 


 


FortisBC Energy Inc.  
Application for Approval of Operating Agreements 


with 26 Municipalities on the Vancouver Island, the Sunshine Coast and the City of Powell River  
 
 


BEFORE: L. F. Kelsey, Commissioner  
 C. A. Brown, Commissioner 
 H. G. Harowitz, Commissioner June 18, 2015 
 K. A. Keilty, Commissioner 
 D. M. Morton, Commissioner 
 


CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 


WHEREAS: 
 
A. On March 24, 2015, FortisBC Energy Inc. (FEI, Company) applied to the British Columbia Utilities Commission 


(Commission), pursuant to section 45 of the Utilities Commission Act (UCA) for approval of Operating Agreements 
with 26 municipalities on Vancouver Island, the Sunshine Coast, and the City of Powell River (Application). Listed 
below are eight of the 26 municipalities in the Application (collectively the Municipalities) that have an existing or 
expired 1991 Pro Forma Operating Agreement with FEI and no transmission customers within their municipal 
boundaries; 


1. District of Highlands 


2. District of Saanich 


3. Town of View Royal  
4. City of Colwood 


 


5. City of Courtenay 


6. Town of Comox 


7. Town of Gibsons 
8. Village of Cumberland 


B. FEI undertook negotiations with the Municipalities and the Association of Vancouver Island and Coastal 
Communities (AVICC) to establish the terms of a new form of Vancouver Island municipal operating agreement 
(VIMOA), which concluded in the fall of 2014. In October of 2014, each of the Municipalities entered into the 


VIMOA agreement with FEI; 


C. Section 16.3 of the VIMOA provides that if not already terminated or expired, any franchise or operating 
agreement between the Municipalities and FEI is terminated upon the effective date of the new VIMOA between 
the parties; 
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D. The VIMOA between FEI and the Municipalities is for an initial term of 20 years from the date that it comes into 
effect and, after the initial term, shall continue indefinitely unless terminated by the parties pursuant to the 
terms in the VIMOA; 


E. The VIMOA sets out the terms and conditions, including the collection of a three percent operating fee from its 
customers, under which FEI exercise its rights to use the public places of the Municipalities in conducting its 


business of distributing gas within the Municipalities; 


F. Bill 4 – 2014 Miscellaneous Statutes Amendment Act (No. 2), 2014 amended the Vancouver Island Natural Gas 
Pipeline Act by repealing, effective January 1, 2015, a section that previously prevented local governments from 
collecting franchise (operating) fees; and 


G. The Commission reviewed the Application and considers that the operating agreements are necessary for the 
public convenience and properly conserves the public interest.  


NOW THEREFORE pursuant to section 45 of the Utilities Commission Act, the British Columbia Utilities Commission 
orders as follows:  
 
1. The operating agreements between FortisBC Energy Inc. (FEI) and the following municipalities are approved as 


filed: 
 


1. District of Highlands 


2. District of Saanich 


3. Town of View Royal  
4. City of Colwood 


5. City of Courtenay 


6. Town of Comox 


7. Town of Gibsons 
8. Village of Cumberland 


 
2. FEI is to implement the collection of the operating fees within a reasonable time, but no later than 90 days from 


the date of this order. FEI is to coordinate with the Municipalities the appropriate communication and 
notification to customers. 


DATED at the City of Vancouver, In the Province of British Columbia, this     23
rd


       day of June 2015. 


 BY ORDER 
 


Original signed by: 
 


 D. Morton 
 Commissioner 
 







