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1. Introduction 

1. The remaining two Project Issues before the British Columbia Utilities Commission 

(“BCUC”) in Phase Two of this proceeding both turn on the terms and conditions of an 

agreement FortisBC Energy Inc.’s (“FEI”) predecessor and the City of Coquitlam (the 

“City”) negotiated in the 1950s.  That agreement, the 1957 Operating Agreement1, 

came into existence in the context of a utility regulatory landscape that—both in the 

1950s and currently—is designed to balance competing public interests. The 1957 

Operating Agreement reflects that landscape, and FEI’s and the City’s respective areas 

of jurisdiction, responsibility and expertise. The City submits that FEI’s position on the 

remaining two Project Issues necessitates interpretations of the 1957 Operating 

Agreement that are not supportable either on the plain wording of the agreement or on 

the evidence FEI has submitted. 

1.1. Background 

2. Como Lake Avenue in Coquitlam is a critical corridor not only for the local community 

but also for the region: 

• Como Lake Avenue is one of Coquitlam's busiest highways. Approximately 

27,000 vehicles travel along Como Lake Avenue per day. A map of the City of 

Coquitlam Data Management System showing 26,630 as the average daily traffic 

counted on Como Lake Avenue near Thermal Drive over one week in September 

20172  is attached as Appendix A to Exhibit C1-8. 

• Como Lake Avenue is designated an arterial road by the City’s Official 

Community Plan3 and it forms part of the regional Major Road Network.4 

                                                      
1 A copy of the 1957 Operating Agreement is included as an attachment to FEI’s Application (Ex. B-1). 

2 Average Daily Traffic = VOL (24-hour volume count) x SF (applicable month/day combination seasonal factor) x AF (applicable axle-correction 
factor).  

3 City of Coquitlam, Citywide Official Community Plan, online: < http://www.coquitlam.ca/planning-and-development/resources/Property-
Developer-and-Builder-Resources/Citywide-Official-Community-Plan.aspx>. Arterial roads are the main arteries for vehicles travelling 
through a city and between urban areas.  

http://www.coquitlam.ca/planning-and-development/resources/Property-Developer-and-Builder-Resources/Citywide-Official-Community-Plan.aspx
http://www.coquitlam.ca/planning-and-development/resources/Property-Developer-and-Builder-Resources/Citywide-Official-Community-Plan.aspx
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• Three transit routes run along Como Lake Avenue (routes 151, 153, 156) and it is 

a Primary Emergency Response route. 

• At a minimum Como Lake Avenue has four lanes, with two lanes in each 

direction. There are auxiliary left-turn lanes at many intersections. Eighteen of 

the intersections along the section impacted by the Project have traffic signals. 

• There are eight schools next to or close to Como Lake Avenue: 

1) Dr. Charles Best Secondary School (next to) 

2) Hillcrest Middle School (next to) 

3) Parkland Elementary (within one block) 

4) Queen of All Saints (next to) 

5) Porter Elementary School (within one block) 

6) Harbour View Elementary School (the only arterial access is via Como Lake 

Avenue) 

7) Banting Middle School (within one block) 

8) Miller Park Community School (within one block) 

• There are 895 residential properties (including condo buildings) and 71 

commercial properties immediately adjacent to Como Lake Avenue. 

• The City provides weekly recycling and green waste collection and bi-weekly 

garbage collection to single family residential properties along Como Lake 

Avenue.  
                                                                                                                                                                           
4 The regional Major Road Network supports the safe and efficient movement of people and goods across the greater Vancouver area. It 
includes more than 600 kilometres of major arterial roads that carry commuter, transit, and truck traffic. The Major Road Network connects the 
provincial highway system with the local road network, and some corridors also serve cyclists and pedestrians. See generally TransLink, Major 
Road Network & Bridges, online: <https://www.translink.ca/Getting-Around/Driving/Major-Road-Network-and-Bridges.aspx>. 

https://www.translink.ca/Getting-Around/Driving/Major-Road-Network-and-Bridges.aspx
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3. Traffic management in the area of Como Lake Avenue is impacted by large geographical 

and land-use features, including Mundy Park, Vancouver Golf Course, and a steep 

escarpment. These features limit detour options for travelers, adding to the importance 

of Como Lake Avenue to the community and to the region.  

4. On December 19, 2014, FortisBC Energy Inc. ("FEI”) applied to the BCUC pursuant to 

sections 45 and 46 of the Utilities Commission Act (“UCA”) for a certificate of public 

convenience and necessity ("CPCN") to construct and operate two replacement pipeline 

segments in the Lower Mainland of British Columbia.  

5. Following a hearing, pursuant to BCUC Order No. C-11-15 dated October 16, 2015 the 

BCUC ordered as follows: 

“1. Pursuant to sections 45 and 46 of the Utilities Commission Act (UCA), a 

Certificate of Public Convenience and Necessity is granted to FortisBC Energy Inc. 

(FEI) to construct and operate:  

a. the Coquitlam Gate IP Project along the preferred route option that follows 

Lougheed Highway through Sections 5 and 6; and  

b. the Fraser Gate IP Project for the shorter 280m pipeline segment.”  

6. The two FEI projects certificated pursuant to Order No. C-11-15 are collectively referred 

to as the Lower Mainland Intermediate Pressure System Upgrade (“LMIPSU”) Project. 

7. A section of the LMIPSU Project will be constructed in Como Lake Avenue in the City. 

FEI’s works in Como Lake Avenue (referred to as the “FEI Project” in this Final 

Argument) includes but are not limited to the following: 

• the construction of a new approximately 5.5km 30-inch intermediate pressure 

gas pipeline (“NPS 30 Pipeline”) along Como Lake Avenue from Mariner Way to 

the border with the City of Burnaby; and 
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• the permanent decommissioning of the existing 60-year-old, 5.5km 20-inch 

intermediate pressure gas pipeline (“NPS 20 Pipeline”) that is currently in service 

in the same section of Como Lake Avenue. 

8. The NPS 30 Pipeline will have to be in service before FEI can take the NPS 20 Pipeline 

out of service. Once the NPS 20 Pipeline is out of service, FEI will permanently 

decommission it (that is, the gas within it will be removed and the pipeline will never be 

used to convey gas ever again). 

9. The City fully appreciates that the ageing infrastructure of FEI needs to be 

upgraded/replaced to ensure the safety of the natural gas distribution network, and 

that the BCUC has granted a CPCN to FEI for the construction and operation of its 

LMIPSU Project. 

10. The City appreciates the need for FEI's Project; however, the project could have major 

impacts on the community, including impacts to  

• municipal infrastructure (roads, water works, sewers, etc.);  

• the public's use of the roads; and  

• homes, businesses and schools in the area.  

11. Como Lake Avenue is one of very few east/west routes in the area and is congested with 

multiple underground linear utilities along the corridor:5  

• two BC Hydro duct banks 

• two water mains 

• two drainage mains 

                                                      
5 See, for example, Appendix G of Ex. C1-8 which shows the congestion in the section between North Road and Clarke Road. 
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• QNet communication ducts 

• two street lighting conduits 

• FEl's NPS 20 Pipeline 

• a FEI distribution gas main 

12. There are also over 800 lateral utilities that cross the route of FEI's Project:6 

• 147 gas lines 

• 186 water lines 

• 167 drainage lines 

• 66 sanitary sewer lines 

• 57 underground electrical lines 

• approximately 170 traffic loops 

• 21 street light conduits 

13. The City believes that FEI should mitigate the impacts of its Project on the community to 

the extent reasonably possible and that FEI should bear the costs of doing so. The City 

further believes that it would be fundamentally unfair if FEI’s Project leaves the 

community with on-going and long-term negative impacts. 

14. Representatives of the City and FEI met several times in the spring of 2018 to discuss the 

measures FEI ought to take to mitigate the impacts of FEI’s Project on the community. 

Overall, the City found the discussions with FEI to be a frustrating experience.7 

                                                      
6 FEI in its response to City IR 1.2 confirms the NPS 30 Pipeline will cross approximately 842 lateral utilities. 

7 Ex. C1-1, page 2. 
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1.2. FEI’s Application 

15. On June 28, 2018 FEI filed its application with the BCUC pursuant to sections 32 and 33 

of the UCA asking the BCUC to resolve the issues that had arisen between FEI and the 

City in connection with FEI's Project. 

16. FEI proposed that the BCUC consider the matters raised in FEI’s application in two 

phases: “In the first phase, the Commission can confirm, in short order and with limited 

process, FEI’s ability to proceed with the Project according to the engineering drawings 

and the technical terms jointly documented by the parties. The City’s two financial 

demands can then be addressed in a second phase on a less-expedited timeline, 

involving any other parties that the Commission considers appropriate.”8 

17. Pursuant to Exhibit A-2, the BCUC requested that the City confirm whether it concurs 

with the description of the agreed and outstanding Project issues as described by FEI in 

its application, and if the City is not in agreement with the description of the Project 

issues, the BCUC requested the City to submit its position on the issues or provide 

additional information on issues it believes have not been raised. 

18. The City confirmed that the immediate issues are as follows: 

(1) Protocols and processes to guide FEI and the City's interactions relating to the 

FEI Project 

(2) Traffic management plans  

(3) Engineering Drawings 

(4) Removal of 380 metres of the decommissioned NPS 20 IP gas line under Como 

Lake Avenue between North Road and Clarke Road in the Burquitlam area 

                                                      
8 Ex. B-1, page 2. 
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(5) Repair and repaving of the damage that FEI and its contractors will do to Como 

Lake Avenue 

19. The City indicated it considers that each of the five matters is significant, interrelated 

with the other matters, and needs to be addressed to mitigate the impacts of FEI's 

Project on the City's infrastructure and the community to the extent reasonably 

possible. The City further indicated it believes that all of the five matters confirmed 

above should be determined by the BCUC in one decision on the basis of a public 

process. 

20. In its Order No. G-144-18A Decision dated August 8, 2018, the BCUC determined that 

the scope of this proceeding focuses on the five "Project Issues" set out on page 2 of the 

Decision, and that the five issues will be considered in two phases of the proceeding. 

The BCUC established a two-phase process because the BCUC was persuaded that 

• there was urgency to determining whether to permit FEI to proceed with FEI's 

Project;9 

• FEI and the City were largely in agreement with respect to the most urgent terms 

and conditions (“Terms Agreed To”) such that it ought to be possible to settle 

such terms and conditions on an expedited basis;10 and 

• the matters in dispute (“Terms Not Agreed To”) related to work near the end of 

FEI's Project and therefore may be determined in a second phase of the 

proceeding subsequent to determining the most urgent issue of whether to 

permit FEI to proceed with its Project.11 

                                                      
9 The BCUC was of the view that the potential for an escalation of costs due to a delay (not quantified) justified the need to deal with the initial 
issue with urgency, although safety concerns also dictated moving forward with the project and avoiding unnecessary delays due to regulatory 
process. 

10 Exhibit A-5, Appendix A to Order G-144-18A, section 3.2. 

11 Ibid. 
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21. This remains as one proceeding with two phases. The relative urgency of the need to 

make determinations on each of the five Project Issues underlies the two-phase process, 

not the significance or importance of each issue.  

22. The City’s letter to the BCUC dated August 3, 2018 (Exhibit C1-2) included Terms and 

Conditions proposed by the City to permit FEI to proceed with its Project. The City's 

letter expressly stated that the proposed Terms and Conditions are without prejudice to 

the City's position on the issues that are to be addressed in Phase Two. On August 17, 

2018 the City submitted revised Terms and Conditions (Exhibit C1-5). 

23. Pursuant to Order No. G-158-18 dated August 22, 2018 the BCUC authorized FEI to 

proceed with FEI's Project in the City, based on the terms set out in the City's Exhibit C1-

5 revised Terms and Conditions document and the terms of the documents forming part 

of such Terms and Conditions. The Terms and Conditions specified pursuant to Order 

No. G-158-18 do not address the Phase Two Issues for the reasons outlined above. 

Directive 2 of Order No. G-158-18 provides that Phase Two of the proceeding will 

continue in accordance with the specified regulatory timetable. 

1.3. Scope of Phase Two of the Proceeding 

24. Phase Two of this proceeding is addressing Project Issues 4 and 5: 

(4) Removal of the decommissioned NPS 20 Pipeline 

(5) Repair and repaving of damage to Como Lake Avenue caused by the Project 
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2. City of Coquitlam’s Submissions for Phase Two 

2.1. Project Issue 4 

2.1.1. The City’s Position regarding Project Issue 4 

25. The City’s position is that the entire 5.5km of NPS 20 Pipeline in Como Lake Avenue has 

to be removed at some point, and FEI is responsible for the pipe and its removal and 

disposal. There is no scenario where ownership and responsibility for the NPS 20 

Pipeline transfers to the City. FEI has confirmed that the NPS 20 Pipeline will remain 

FEI’s property and responsibility after it is decommissioned.12 

26. The NPS 20 Pipeline has to be removed to make space for other utility projects that 

support the public interest (e.g., water mains, sanitary sewers, telecommunications, 

electricity ducts, etc.). According to Figure 3-1 of FEI’s evidence for Phase Two (Exhibit 

B-12, page 24), the typical depth of the NPS 20 Pipeline is between 1m and 2m, which is 

the typical depth for most utilities, so if left in place large sections of the NPS 20 pipe 

will be an obstacle for future utilities.13 

27. FEI's Vice President of Market Development & External Relations, Mr. Doug Stout, has 

confirmed that the decommissioned NPS 20 Pipeline will remain FEl's responsibility and 

that FEI will remove it if it interferes with municipal infrastructure.14  

28. The most urgent need for space currently occupied by the NPS 20 Pipeline is the 380m 

section of the NPS 20 Pipeline between North Road and Clarke Road in the Burquitlam 

area. This space is needed by the City for the installation of its new water main and 

sanitary sewer. The civil engineer hired by the City to design the sanitary sewer has not 

                                                      
12 Ex. B-14, FEI’s response to BCUC IR 8.1.1. 

13 Ex. C1-12, the City’s response to FEI IR 2.1. 

14 Ex. C1-8, Appendix B. 
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been able to find a running line for the sewer, besides in an alignment that conflicts with 

the existing NPS 20 Pipeline.15  

29. The water line that is proposed for the section of Como Lake Avenue between North 

Road and Clarke Road has been in the City’s plans since 2015 when the preliminary 

designs were completed, and the City has been deferring construction of this line due to 

FEI’s Project. The sanitary sewer is needed due to new development in the area, and 

would likely have been installed either this year or next year, but is being deferred due 

to FEI’s Project.16  The City is deferring its works until after the NPS 20 Pipeline is 

decommissioned to avoid having to relocate an in-service pipeline. The City expects to 

construct the water main and sanitary sewer works in 2021.17 

30. The space occupied by the remaining approximately 5.1km section of the 

decommissioned NPS 20 Pipeline will also be needed because the projected and 

planned growth of the City will require new utilities to be installed in the already 

congested corridor under Como Lake Avenue. Coquitlam is one of the fastest growing 

municipalities in greater Vancouver. The projected rapid growth and development in 

Coquitlam, in particular in the Burquitlam area, will only increase the need for 

underground space for additional utilities to serve this growth. The presentation 

provided at Appendix E of the City’s evidence for Phase Two (Exhibit C1-8) provides a 

high-level summary of the planned growth in key areas in Coquitlam and illustrates the 

increased congestion, both above and below ground, particularly within an 8oom radius 

of the Burquitlam SkyTrain Station, which includes the 380m section of Como Lake 

Avenue. The maps attached at Appendix F of the City’s evidence also show the extent of 

current and recent developments in proximity to Como Lake Avenue, some of which are 

already under construction. 

                                                      
15 Ex. C1-12, the City’s responses to FEI IRs 3.1, 3.1.2 and 3.2. 

16 Ex. C1-11, the City’s response to CEC IR 4.8. 

17 Ex. C1-11, the City’s responses to CEC IRs 4.2 and 4.3. 
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2.1.2. Applicable Law 

31. The City's position is that FEI’s works can occupy Como Lake Avenue 

(i) to the extent authorized in the 1957 Operating Agreement;  

(ii) under the terms of any highway use licence or permit the City may issue under 
its authority in s. 35(11) of the Community Charter; or  

(iii) under a valid authorization from some entity other than the City that requires 
the City to allow storage of decommissioned pipes on its lands.  

32. FEI argues that FEI could be but has not been ordered (by the Oil and Gas Commission) 

to remove the NPS 20 Pipeline once it is decommissioned,18 but that argument is 

misplaced.  When a natural gas pipeline to be decommissioned is in Provincial Crown 

land, the Oil and Gas Commission has jurisdiction pursuant to the Oil and Gas Activities 

Act to determine whether the decommissioned pipe can be safely abandoned in place 

or must be removed.19 However, that legislative scheme is not applicable to FEI’s NPS 20 

Pipeline because it is not in Provincial Crown land, it is in land owned and controlled by 

the City. 

33. The Gas Utility Act and the 1957 Operating Agreement provide FEI with rights to 

construct and operate its new NPS 30 Pipeline in Como Lake Avenue. The Gas Utility Act 

and the 1957 Operating Agreement also provide FEI with rights to operate and maintain 

the NPS 20 Pipeline to supply gas to the public; however, the City submits that neither 

the Gas Utility Act nor the 1957 Operating Agreement permit FEI to leave the 

decommissioned NPS 20 pipes in place,20 and no licence, permit or authorization has 

been granted for that. Moreover, the BCUC does not have jurisdiction to grant to FEI the 

necessary property rights to facilitate abandonment of the decommissioned NPS 20 

Pipeline in Como Lake Avenue. 

                                                      
18 Ex B-14, FEI’s response to BCUC IR 8.3.1. 

19 Ibid. 

20 The rights to occupy municipal lands provided by the Gas Utility Act are expressly subject to the terms agreed to by the 
municipality. In this case, that is subject to the terms of the 1957 Operating Agreement. 
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34. FEI refers to the regulations governing the abandonment of pipelines including the 

applicable CSA Standard, the Oil and Gas Activities Act and applicable environmental 

protection regulations;21 however, those standards and regulations relate to safety and 

protection of the environment. They do not relate to nor provide property rights in 

municipal lands and they do not relate to the situation where the abandoned pipe will 

be an obstacle for other public interest utilities. The City’s evidence for Phase Two 

includes (at Appendix C) a copy of the Government of Canada's discussion paper titled 

Pipeline Abandonment - A Discussion Paper on Technical and Environmental Issues, 

which notes that a key factor influencing the choice between removing a 

decommissioned pipeline or leaving it in place is present and future land use. Future 

land use needs to be considered because a pipeline abandoned-in-place could become a 

physical obstruction to development. 

2.1.2.1. 1957 Operating Agreement 

35. The City's position is that the 1957 Operating Agreement does not provide FEI with 

rights to leave the decommissioned NPS 20 Pipeline in place. Moreover, the City’s 

request that FEI remove its NPS 20 Pipeline from the City's property once the pipeline 

has been decommissioned is not a request pursuant to s. 4 of the 1957 Operating 

Agreement and the cost allocation formula in s. 5 of the agreement does not apply.  

36. The question is not whether the 1957 Operating Agreement contains the word 

“remove” as FEI seems to assume in its response to BCUC IR 8.1, the question is whether 

the 1957 Operating Agreement authorizes FEI to use the real property of the City for 

storage of pipes that have been decommissioned and are no longer part of the utility 

system for supplying gas to the public. 

                                                      
21 Ex. B-14, FEI’s response to BCUC IR 7.2. 
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37. Firstly, the 1957 Operating Agreement has to be read in the context of the legislation 

that enabled it. Section 3(a) of the Gas Utilities Act22 excerpted at preamble paragraph A 

of the 1957 Operating Agreement, authorized the gas utility to undertake 10 categories 

of gas-related activities: producing, generating, storing, mixing, transmitting, 

distributing, delivering, furnishing, selling, and taking delivery of gas (the “Gas 

Activities”). The Act then prescribed eight ancillary powers of the gas utility in s. 3(b): 

construct, develop, renew, alter, repair, maintain, operate and use real or personal 

property for any of those purposes specified in s. 3(a) (the “Ancillary Powers”). Lastly, in 

s. 3(c) the Act prescribed eight ancillary property usage rights in respect of public lands 

such as Como Lake Avenue—the right to place, construct, renew, alter, repair, and 

maintain “pipes and other equipment and appliances” (the “Ancillary Property Rights”).  

The s. 3(b) and s. 3(c) powers and rights are all clearly for the purposes of the s.3(a) Gas 

Activities, and may only be exercised in furtherance of such purposes. Thus, the 

statutory scheme that enabled and is reflected in the 1957 Operating Agreement did not 

confer on FEI rights to use and occupy Como Lake Avenue for purposes other than the 

prescribed Gas Activities. It did not confer on FEI rights to store permanently 

decommissioned pipes that will never be used for the purposes of supplying natural gas 

to the public.  

38. This statutory scheme is reflected in the 1957 Operating Agreement. The phrase “the 

said works” in s. 1 of the 1957 Operating Agreement means the “pipes and other 

equipment and appliances” referenced in s. 3(c) of the Gas Utilities Act, with the 

clarifying modifier “including gas regulating vaults and vent therefrom and cathodic 

protection equipment”. However, those works are not authorized in an absolute sense.  

They are permitted to be placed, constructed, renewed, altered, repaired and 

maintained on the City’s property for the specified purposes, as per the Ancillary 

Property Rights.  This list of rights does not include the right to abandon pipes and other 

                                                      
22 In 1957 the applicable legislation was named the Gas Utilities Act. Subsequently the name of the enactment was changed to the 
Gas Utility Act. The pertinent provisions of the former Gas Utilities Act are substantially the same as the equivalent provisions in the 
current Gas Utility Act. 
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equipment that are permanently decommissioned and are not used for the purpose of 

the Gas Activities. Critically, "the said works" are permitted only as ancillary to, and in 

furtherance of, the s. 3(a) Gas Activities. Section 3(a) Gas Activities are all in-service 

activities in furtherance of the supply of gas to the public. The Act and the 1957 

Operating Agreement authorize the use of real property, and specifically Como Lake 

Avenue, for the purpose of placing, operating and maintaining pipes and equipment 

that transport, distribute and deliver gas. The only rights they authorize in relation to 

storage are the use of real property for the storage of gas. They do not authorize the use 

of real property for storage of decommissioned pipes. 

39. This interpretation is consistent with s. 7 of the 1957 Operating Agreement. That section 

provides protection for the gas utility works by limiting the City’s ability to close and 

dispose of a highway to a third party until such time as FEI has negotiated with the third 

party whatever rights FEI needs to remove, abandon or relocate its affected works.  If 

some other provision of the 1957 Operating Agreement authorized FEI to abandon 

decommissioned pipes, s. 7 would be unnecessary. 

40. The City confirms that it has requested in writing that FEI remove the 5.5km NPS 20 

Pipeline.23 The City has legislative and common law authority to require FEI to remove 

the decommissioned NPS 20 pipes from the City’s lands. The City is both the owner of 

Como Lake Avenue with common law property ownership rights over the highway lands 

(codified by s. 35(1) of the Community Charter), and the level of government with 

authority to regulate the use of those lands by others (s. 36 of the Community Charter).  

While the City is empowered to issue licences of occupation for highways or permit 

encroachments (s. 35(11) of the Community Charter), nothing in the 1957 Operating 

Agreement constitutes such a licence or permission for FEI’s intended abandonment of 

decommissioned pipes.24 

                                                      
23 Ex. C1-10, Attachment 1 of the City's response to BCUC IR No. 2. 

24 Ex. C1-10, the City's response to BCUC IR 11.5.1. 
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41. Section 4 of the 1957 Operating Agreement addresses a request by the City that FEI 

move something from one location (place A) to another location (place B), where both 

place A and place B are within the City's public property.  Section 4 does not apply to the 

permanent removal of that thing. Removal would mean it no longer exists on public 

property. The City submits that s. 4 of the 1957 Operating Agreement is not applicable 

to the City’s request that FEI permanently remove the decommissioned NPS 20 Pipeline 

regardless of whether or not decommissioned pipe constitutes “the said works” under 

the 1957 Operating Agreement. 

42. There is no legislative or other basis requiring the City to contribute to FEI's costs of 

removing the decommissioned NPS 20 pipes.  As noted above, the 1957 Operating 

Agreement sets out a contractual cost-sharing mechanism only for changes in location 

(from place A to place B), not permanent removal of permanently decommissioned 

equipment. Absent a valid legislative authorization or contractual agreement, the City 

submits that the decommissioned NPS 20 pipes will be trespassing on Como Lake 

Avenue and therefore the entire cost of removing them must be borne by the 

trespassing pipe’s owner—FEI.  These ownership rights (to remove trespassing items 

and recover the removal costs) are codified in section 46(1) of the Community Charter. 

The only basis on which the costs for removal of the decommissioned NPS 20 pipes will 

be shared by FEI and the City is if those parties voluntarily enter into a cost-sharing 

agreement. No such agreement has been reached. 

2.1.2.2. Utilities Commission Act 

43. For essentially the same reasons as set out above in section 2.1.2.1, the BCUC does not 

have jurisdiction under sections 32 or 33 of the UCA to grant to FEI the necessary 

property rights to facilitate abandonment of the decommissioned NPS 20 Pipeline in 

Como Lake Avenue. Similarly, the BCUC does not have jurisdiction under sections 45 

and/or 46 of the UCA to authorise FEI or grant to FEI the necessary property rights to 

facilitate abandonment of the decommissioned NPS 20 Pipeline in Como Lake Avenue. 
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44. Section 32 of the UCA applies in circumstances where FEI has the right pursuant to the 

Gas Utility Act to use a municipality’s real property for the purpose of placing its 

“distribution equipment” (which means posts, pipes, wires, transmission mains, 

distribution mains and other apparatus of a public utility used to supply service to the 

utility customers). Section 32 does not apply in circumstance where FEI wants to store in 

municipal lands decommissioned pipes that are not used or useful for supplying gas to 

customers.  

45. Section 33 of the UCA applies to an extension of "distribution equipment". Section 33 

does not apply in circumstance where FEI wants to store in municipal lands 

decommissioned pipes that are not used or useful for supplying gas to customers.  

46. Permanently decommissioned pipe (filled with cement to prevent collapse as the pipe 

deteriorates) is not "distribution equipment" within the meaning the UCA. It is not used 

to supply service to utility customers and is not used or useful for the utility. Such pipes 

can be reasonably characterised as refuse, junk or garbage that FEI wants to store in 

Como Lake Avenue until FEI removes them to an appropriate waste disposal facility.25 

Such pipes will remain the property and responsibility of FEI while they remain in Como 

Lake Avenue and until they are properly disposed of to an appropriate waste disposal 

facility. 

47. Section 45(1) of the UCA prohibits the construction and operation of public utility plant 

or system without a CPCN. Section 46(8) provides that a public utility to which a CPCN is, 

or has been, issued, or to which an exemption is, or has been, granted under section 45 

(4), is authorized, subject to the UCA, to construct, maintain and operate the plant, 

system or extension authorized in the certificate or exemption.  

48. The CPCN authorises the public utility to construct and operate public utility plant or 

system. The CPCN does not, and cannot, operate as authorisation for the public utility to 

abandon decommissioned pipes that are not public utility plant or system, nor can it 
                                                      
25 Ex. C1-10, the City's response to BCUC IR 11.4. 
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operate as a grant to FEI of the necessary property rights in municipal lands to facilitate 

abandonment of decommissioned pipes that are not public utility plant or system. 

49. The City acknowledges that at page 24 of the BCUC's Order C-11-15 reasons for decision, 

the Panel stated that it "approves FEI’s abandonment plans… as proposed", but it is not 

clear what if any jurisdiction the BCUC was intending to exercise in providing such 

approval, nor is it clear whether the BCUC was intending to make a binding order (the 

referenced approval at page 24 did not direct FEI to do anything). Moreover, neither 

Order C-11-15 nor the BCUC’s reasons for decision contain any directives or orders to 

the City as property owner and municipal government with regulatory authority over 

Como Lake Avenue. 

50. FEI argues in its response to BCUC IR 8.3 that the BCUC, by Order C-11-15, has granted 

FEI a CPCN to abandon the decommissioned NPS 20 Pipeline as part of the LMIPSU 

Project. In that IR response, FEI refers to a Directive 8 of BCUC Order C-11-15; however, 

Order C-11-15 has only 4 directives and only the first directive granted a CPCN.  

51. The CPCN granted pursuant to Order C-11-15 is for the construction and operation of 

the two new pipeline segments of the LMIPSU Project (refer to paragraph 5 of this Final 

Argument, above). The BCUC did not grant a CPCN for pipeline abandonment, nor would 

it make any sense to do so given that the CPCN authorises construction and operation of 

public utility plant or system. The BCUC also did not attach to the CPCN it granted any 

binding conditions related to pipeline abandonment. There is no indication in Order C-

11-15 or the BCUC’s reasons for decision that the BCUC intended for FEI to expropriate 

land or an interest in land for purposes of pipe abandonment, and neither the BCUC nor 

FEI has the authority to expropriate land or an interest in land from the City for the 

purposes of storing permanently decommissioned pipes.  

52. Accordingly, the City understands that when the BCUC stated on page 24 of its Order C-

11-15 reasons for decision that it "approves FEI’s abandonment plans… as proposed", 

the BCUC was expressing non-legally binding support for FEI's abandonment plan (and 
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for FEI to incur the associated costs and recover such costs in future rates) on the basis 

of the evidence presented by FEI at that time and in the absence of concerns raised by 

interveners. Moreover, on page 23 of its reasons for decision, the Panel explicitly 

recognised that FEI must comply with “all federal and provincial regulatory 

requirements…” in relation to abandonment. The BCUC's support for FEI's plan must 

also be implicitly conditional on FEI having the necessary legal rights from the relevant 

property owner to leave its decommissioned works in place.  

53. For the above reasons, the City submits that there is no CPCN authorising or requiring 

FEI to abandon the NPS 20 Pipeline in Como Lake Avenue, and accordingly section 121 

of the UCA does not apply in connection with FEI’s pipeline abandonment proposal. 

54. The City submits that the 1957 Operating Agreement does not permit FEI to leave the 

decommissioned NPS 20 Pipeline in place, and no licence, permit or authorization has 

been granted for it. CPCNs are for the construction and operation of public utility plant 

or system. The BCUC has not granted FEI a CPCN to abandon the decommissioned NPS 

20 Pipeline, which will not be public utility plant or system once removed from service. 

The BCUC does not have the jurisdiction to grant to FEI the necessary property rights to 

facilitate abandonment of the decommissioned NPS 20 Pipeline in Como Lake Avenue. 

2.1.3. Removing the 5.5km NPS 20 Pipeline is a cost-effective approach 

55. At this time, in certain segments of Como Lake Avenue, there is capacity for utility 

installations without the removal of the NPS 20 Pipeline. However, if the NPS 20 Pipeline 

is left in place the City expects that large sections of it will be an obstacle to future 

installations of City utilities and third party utilities for decades, regardless of what 

development happens or when it happens.26 The typical depth of the NPS 20 Pipeline is 

between 1m and 2m, which is the typical depth for installing most utilities. Many of the 

sanitary and water mains along Como Lake Avenue are older than 50 years (refer to 

                                                      
26 For water, sanitary, and drainage mains that serve adjacent land developments, there are typically no alternative alignments that 
can be chosen, since a service connection needs to be provided from the main to adjacent property. 
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Attachment 1 to the City’s response to FEI IR No. 1), and many of these will likely be 

replaced and/or upgraded within 25 years. The actual utility replacement year may be 

advanced or delayed to coordinate replacement with the City’s pavement replacement 

program, to minimize disruption and take cost advantages.27 

56. There are also imminent needs for subsurface corridor space. Current developments are 

moving forward at a fast pace in the western portion of Como Lake Avenue.28 

Redevelopment is also anticipated along the eastern section of Como Lake Avenue, in 

the near future, and any segment of the NPS 20 Pipeline could become a problem at any 

time.29 There are also other needs for subsurface corridor space which are not directly 

linked to adjacent development. For example, BC Hydro has expressed interest in adding 

another duct bank along the eastern section of Como Lake Avenue, and the NPS 20 

pipes may be an obstacle to BC Hydro’s duct.30 Additionally, there are often 

requirements for new third party utilities that are not planned or foreseen by the City 

and arise suddenly. The LMIPSU Project is in fact one example of a project that the City 

did not know about prior to 2014 and urgently requires significant space in the Como 

Lake Avenue corridor.31 

57. It would be technically and operationally feasible for future works on the installation of 

new utility projects and removal of conflicting sections of the NPS 20 pipe to be done in 

a parallel and coordinated manner, and this could potentially provide some net 

advantages to overall efficiency, cost effectiveness and reduced disruption to the 

community. It would also be technically feasible for FEI to leave certain sections of the 

decommissioned NPS 20 pipe in place for an indefinite period if removal of a specific 

section is particularly problematic due to, for example, proximity to other utilities or 

                                                      
27 Ex. C1-12, the City’s response to FEI IR 2.3. 

28 Ex. C1-8, the City’s evidence for Phase Two, Appendices E and F. 

29 Ibid. 

30 Ex. C1-10, the City’s response to BCUC IR 10.5.1. 

31 See Ex. C1-12, the City’s response to FEI IR 2.4. 
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location beneath a sidewalk.  Indeed, the City believes that it could be preferable to 

coordinate the removal of NPS 20 pipe with City’s utility projects, both in terms of 

construction efficiency and reducing disruption to the public;32 however, this approach 

would present challenges to the City. For example, FEI has proposed a construction 

methodology whereby the City’s contractor would expose the NPS 20 pipe (FEI expects 

that excavation within one metre of the decommissioned NPS 20 pipe would have to be 

by hand digging or hydrovac, both of which are slow and expensive) and then contact 

FEI for removal of the NPS 20 pipe (which is a specialized task due to the coal tar, 

asbestos coating on the pipe).33 The challenges with FEI's methodology are that it 

requires extra excavation costs and provides a very uncertain timeline for the removal 

of the pipe once the City's contractor has exposed it. FEI says in its response to BCUC IR 

9.4 that “complications to the contractor’s schedule and construction activity would not 

be incurred”, yet FEI confirms in its responses to BCUC IRs 7.6 and 8.3 that prior to 

removing NPS 20 pipe FEI expects that it would first have to satisfy various internal 

conditions including seeking BCUC approval, and having sufficient resources available to 

proceed. The City's contractor will be delayed if it has to wait for FEI to satisfy its 

internal bureaucratic conditions before it will conduct the removal. FEI also seems to be 

unsure of whether it would de-coat the NPS 20 pipe while it is still in the trench (which 

would add to delay) or remove it and have the de-coating done at an appropriate off-

site facility (which would be more sensible and less costly).34 Contractors will add 

significant costs to their prices to account for excavation by hand digging or hydrovac 

and the uncertainty related to delays by FEI. The City has asked FEI to consider this 

impact to the City and compensate the City for this impact, but FEI has not agreed. The 

City has also pointed out to FEI that the trench restoration cost should not be 100% 

borne by the City since FEI would have 100% of this cost if it were to remove the NPS 20 

                                                      
32 Ex. C1-10, the City’s responses to BCUC IRs 10.6, 10.7 and 10.7.1; and Ex. C1-12, the City’s response to FEI IR 2.10. 

33 FEI confirms in its response to BCUC IR 9.4 that the wrapping on the NPS 20 Pipeline does contain Chrysotile asbestos, and it 
should be assumed that the asbestos is present throughout the pipeline. 

34 Ex. B-16, FEI’s response to City IR 10.1, and Ex. B-14, FEI’s response to BCUC IR 10.7. 
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pipe when it is decommissioned. The City has proposed to FEI staff that the parties 

share the costs of this work, as shown on a diagram labeled "COQ-G5" on Attachment 3 

to the City’s response to BCUC IR No. 2; however, FEI has refused the City’s proposals 

and suggestions for compromise.35 

58. The City might agree to some cost sharing with FEI in the context of FEI agreeing to an 

efficient construction methodology that mitigates risks and uncertainties related to FEI 

causing delays to the City’s contractors and minimises disruption to the community. In 

the absence of such equitable agreement with FEI on construction methodology and 

cost sharing for such work, the City would prefer that FEI simply remove the 5.5km 

NPS 20 Pipeline once it has been taken out of service. There are three reasons why it is 

cost effective to remove the NPS 20 Pipeline instead of leaving it in place, making it safe 

from collapse by filling it with concrete and then removing it separately in the future 

when it conflicts with planned utility works: 

(i) It will be more cost effective to complete the reinstatement of Como Lake Avenue’s 

condition soon after both the NPS 30 Pipeline is in place and the NPS 20 pipe is 

removed, since the pavement impacts from both of these works will be dealt with in 

an integrated fashion.  

(ii) Construction costs tend to increase over time. FEI’s evidence supports this assertion 

(see Table 3-6 on page 33 of FEI’s Supplemental Evidence, Exhibit B-12, which 

indicates dramatic increases in construction costs over time). While the City does 

not agree with the construction cost estimates provided by FEI nor that construction 

costs increase to the degree that FEI estimates in that evidence, the City does agree 

that construction costs have increased over time, and are expected to continue to 

increase.   

(iii) Removing the NPS 20 pipe when it is taken out of service will avoid the costs that 

would have to be incurred to make the pipe safe from collapse (i.e., fill it with 
                                                      
35 Ex. C1-10, the City’s response to BCUC IR 10.6, and Ex. C1-10, Attachment 3 to the City’s response to BCUC IR No. 2. 
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concrete), avoid the potential liability if the pipe is left in place until removing it 

later, and avoid the added cost of removing and disposing pipe filled with concrete.   

59. The City also believes that overall safety will be improved by removing the NPS 20 

Pipeline instead of abandoning it in Como Lake Avenue. Although FEI’s approach would 

make the NPS 20 pipe safe from collapse (by filling it with concrete), the presence of the 

NPS 20 pipe will increase project risk for works by the City and third party utilities, which 

leads to increased costs. Also, there are potentially safety risks to the general public and 

workers (including the City’s works crews) related to inadvertent disturbance of the coal 

tar/asbestos coating of the NPS 20 pipe during future work. Contractors (or other 

workers) would need to take specific measures and procedures, including use of specific 

safety equipment, when working around a pipeline that has a coating assumed to 

contain asbestos. Typically, for specialized work like this the City would require that the 

contractor be qualified to handle asbestos, and the contractor would need to provide 

the City with a detailed plan of how it will deal with the asbestos.36 The City believes 

that the operation of existing utilities will be less complex and safer if the coal tar and 

asbestos coated NPS 20 pipes are removed such that there are not a potential obstacle 

or risk to work and workers.37 

60. As noted above, the City provided FEI the opportunity to consider an agreement on 

efficient construction methodology and cost sharing for future removal of sections of 

the NPS 20 Pipeline when there is conflict with other works, but this concept was 

rejected by FEI.  

61. In the absence of such an agreement with FEI, removing the entire 5.5km NPS 20 

Pipeline soon after the NPS 30 Pipeline is in service rather than later is the most cost-

effective approach from a construction management perspective and from the 

perspective of total lifecycle costs. 

                                                      
36 See Ex. C1-11, the City’s response to CEC IR 5.2. 

37 Ex. C1-10, the City’s response to BCUC IR 12.1. 
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2.1.4. Requested BCUC Determinations and Orders 

62. The City requests that the BCUC make the following determinations and orders: 

• The 1957 Operating Agreement does not provide FEI with rights to leave its 

permanently decommissioned NPS 20 Pipeline in Como Lake Avenue. 

• Section 4 of the 1957 Operating Agreement does not apply to the City’s request 

that FEI permanently remove its decommissioned NPS 20 Pipeline from the City's 

property. 

• Approve and direct FEI to remove the 380m section of its NPS 20 Pipeline in 

Como Lake Avenue between North Road and Clarke Road in Coquitlam to 

facilitate the City’s water and sewer main works planned for 2021 and in 

accordance with the City’s specifications. 

• Approve and direct FEI to remove the rest of the decommissioned NPS 20 

Pipeline in Como Lake Avenue between North Road and Mariner Way in 

Coquitlam when requested by the City and in accordance with the City’s 

specifications.  

63. The City further requests that the BCUC provide encouragement to FEI to negotiate an 

equitable agreement with the City that allows FEI to leave the approximately 5.1km 

section of the NPS 20 Pipeline in Como Lake Avenue between Clarke Road and Mariner 

Way until the City determines that a specific section of NPS 20 pipe will conflict with 

works that the City or a third party plans to construct within one year, and the City gives 

notice to FEI to remove such specific sections of NPS 20 pipe as requested by the City. 

The agreement would also specify an efficient construction methodology to be used 

when a section of NPS 20 pipe has to be removed and the roadway trench restored to 

the City’s specifications. 
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2.2. Project Issue 5 

2.2.1. The City’s Position regarding Project Issue 5 

64. It is a fact that FEI’s Project will result in damage to areas of all four lanes of Como Lake 

Avenue. The City’s position is that FEI must repair and repave the whole of the 5.5km 

section of Como Lake Avenue, curb-to-curb, to reinstate the paving to an acceptable 

standard at the end of FEI’s Project.  

65. In addition to the trench FEI will excavate down the centre two lanes of Como Lake 

Avenue to construct the new NPS 30 Pipeline, FEI's Project will have the following 

impacts to Como Lake Avenue as were noted in the City’s Phase Two evidence (and in 

the City’s response to BCUC IR 14.2): 

• numerous lateral cuts for relocation of many of the more than 800 lateral 

utilities and other services that cross the route of FEI’s Project;38 

• changes to pavement markings (e.g., lane markings) for traffic management 

during construction, which includes grinding off portions of the surface layer of 

asphalt to remove existing markings, applying interim markings across all lanes, 

and grinding off portions of the surface layer of asphalt to remove the interim 

markings;  

• changes to the in-pavement traffic loops during construction, which includes 

relocation of the loops to accommodate temporary lane configurations, and then 

restoration of the loops back to their original locations. Both of these steps 

involve damage to the pavement;  

• excessive wear and tear from FEI’s large excavators and other heavy 

construction equipment operating in all lanes; and  

                                                      
38 Ex. C1-12, the City’s responses to FEI IRs 4.1 to 4.4. 
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• cuts to access the NPS 20 Pipeline to either remove it or fill it with concrete once 

it has been taken out of service.  

66. It is not disputed that FEI is required to reinstate the paving that is disturbed and 

damaged by FEI’s Project. FEI confirms that “FEI and its construction contractor are 

committed to restoring impacted areas. Should there be any impact outside of the 

planned work space due to the Project, FEI and its construction contractor will restore 

these areas as well.”39  

67. FEI confirms that it considers the City’s Paving Specifications for restoration of trenches 

to be reasonable.40 FEI considers that by complying with the City’s Specifications, FEI 

would satisfy the requirements of the 1957 Operating Agreement. FEI states 

unequivocally that it will repair pavement damage resulting from FEI’s Project in 

accordance with the City’s Paving Specifications regardless of the classification of the 

road condition in the WSP Report FEI provided with its Phase Two evidence.41  

68. The problem with FEI’s proposed approach to reinstating Como Lake Avenue is that it 

presumes the FEI Project will cause little damage outside the main work space (the 

center two lanes), and in the unlikely event (FEI assumes) there is such damage FEI’s 

contractor will repair it on more of an ad hoc basis. FEI’s Project will result in damage to 

areas of all four lanes of Como Lake Avenue, and the City is confident that the damage 

outside the main work space will be far more extensive than FEI seems to be aware at 

this time. For example, FEI assumes in its response to City IR 1.2 that “If [FEI’s] 

construction contractor determines that it will be necessary to temporarily relocate a 

water service line and cuts to the water service lines are required, FEI anticipates that 

work on the service lines will be completed within the trench area and as such FEI does 

not anticipate that the construction contractor will be making cuts wherein the curb and 

                                                      
39 Ex. B-14, FEI’s response to BCUC IR 13.2. Also see Ex. B-16, FEI’s response to City IR 4.1. 

40 Ex. B-14, FEI’s responses to BCUC IRs 11.3 and 12.1. 

41 Ibid. 
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outside lanes of Como Lake Avenue will be impacted.” However, FEI’s assumption that 

water service lines can be cut and repaired within the main trench is not correct 

because pursuant to the City’s existing Specifications for Service Connection 

Installation42 water service connections must be installed as one continuous length of 

pipe. So when FEI’s contractor removes part of a water service connection to make way 

for the NPS 30 Pipeline (which according to FEI’s evidence could be well in excess of 100 

occurrences), the contractor will need to replace the entire service connection which 

will require pavement cutting and excavation outside the main trench.  FEI similarly 

presumes that its contractor will not need to operate heavy equipment outside the two 

center lanes to any significant degree,43 that the contractor’s equipment will be fitted 

with rubber tracks,44 and that the contractor will be able to cut and repair non-water 

service lines within the main trench.45 FEI presumes those things, but FEI does not know 

because its contractor has not yet mobilized its heavy machinery and has not yet begun 

to dig the trench on Como Lake Avenue. The City notes that the photographs it 

submitted show that most of the excavators working on the LMIPSU Project had steel 

tracks.46 

69. So the City expects that the end result of FEI’s proposed approach to repairing damages 

to the outer curb lanes would be a patchwork of extensive repairs to Como Lake 

Avenue. 

70. The City’s position is that FEI’s proposal to pave only the middle lanes of Como Lake 

Avenue, and patch the other cuts made in the course of FEI’s Project will not abide by 

                                                      
42 Section 3.10.13 of the City’s Specifications provides that “Water service connections (19 mm and 25 mm) must be installed as 
one continuous length of pipe.” The City’s specifications are as set out in the Master Municipal Construction Documents Platinum 
Edition Volume 2 and in the City’s Supplementary Specifications and Detailed Drawings, as can be found on the City’s website at 
www.coquitlam.ca. 

43 Ex. B-16, FEI’s response to City IR 1.1. 

44 Ibid. 

45 Ex. B-16, FEI’s response to City IR 1.2. 

46 Ex. C1-10, Attachment 7. 

http://www.coquitlam.ca/
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the terms of the 1957 Operating Agreement because the cuts outside the main trench 

will be far more extensive than FEI seems to be aware at this time and merely repairing 

the surface layer of the pavement to look like it did prior to construction will not 

reinstate the preexisting structural strength or longevity of the pavement. Curb-to-curb 

repaving of Como Lake Avenue will reinstate the paving as specified by the City Engineer 

in accordance with the 1957 Operating Agreement. 

71. It is well accepted among professional engineers that merely repairing the surface layer 

of the pavement to look like it did prior to construction does not reinstate the 

preexisting structural strength or longevity of the pavement. If such a superficial 

approach is employed, the longitudinal pavement joints, longitudinal and lateral cuts 

and numerous patches will over time crack, settle and create potholes and bumps that 

would not otherwise have occurred and which will impose inconvenience and safety 

impacts to the public, and ongoing maintenance costs on the City. Reinstating the 

pavement to its preconstruction condition means restoring it in such a way that the 

impacts to the public and ongoing costs to the City are obviated.47 

72. While it is likely that once Como Lake Avenue is repaved it will be in a better condition 

than it is today (assuming that FEI and its contractor carry out all of the restoration work 

related to the LMIPSU project to the City’s specifications), it is the City’s position that it 

is unavoidable (and not inappropriate) that some betterment to the pavement surface 

will happen since restoration work will always renew the older pavements.48 FEI does 

not dispute that and confirms: “The existing condition of the pavement is not a 

determining factor in FEI’s decision to undertake full width rehabilitation treatment or 

extensive repairs”.49 The issues seems to be that FEI is not currently aware of the extent 

to which its Project will damage the curb lanes of Como Lake Avenue such that FEI is 

                                                      
47 Ex. C1-10, the City’s response to BCUC IR 14.1.1. 

48 Ex. C1-10, the City’s responses to BCUC IRs 14.1 and 14.1.1 outline the City’s assessment of the current condition of Como Lake 
Avenue, and provide the City’s comments on the report by WSP Canada on the current condition of Como Lake Avenue as 
submitted by FEI. Also see Ex. C1-12, the City’s responses to FEI IRs 5.1 and 6.1. 

49 Ex. B-16, FEI’s response to City IR 1.3. 
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proposing an approach that will have the end result of leaving the pavement in a 

degraded and worse condition than it is today.50 

2.2.2. Applicable Law 

73. Section 8 of the 1957 Operating Agreement specifies FEI’s obligations to reinstate the 

paving or surface on public property in the City which FEI’s Project has disturbed, as 

follows: 

“8.   The Company shall carry out all work done by it on public property pursuant to 

this agreement substantially in accordance with the details approved pursuant to 

paragraph 2 hereof (where applicable) and in a manner reasonably satisfactory to 

the Municipal Engineer, without undue delay, in a good and workmanlike manner, 

and so as to cause as little damage and obstruction as practicable, and shall reinstate 

the paving or surface on public property which it has disturbed in as good a state of 

repair as it was prior to its disturbance and in accordance with reasonable 

specifications laid down by, and subject to the supervision of, the Municipal 

Engineer.” 

74. Pursuant to s. 8 of the 1957 Operating Agreement, FEI is obliged (and in this proceeding 

FEI has confirmed its commitment)51 to reinstate the paving on Como Lake Avenue in as 

good a state of repair as it was prior to its disturbance.   

75. As discussed above, it is not disputed that FEI is required to reinstate the paving that is 

disturbed and damaged by FEI’s Project. The parties disagree about the extent to which 

Como Lake Avenue will be damaged and, in particular, the structural degradation that 

the pavement will suffer as a whole (i.e. all lanes) even in those areas where cuts and 

surface damage are primarily localized within portions of the area (i.e. two lanes). 

However, as provided in s. 8 of the 1957 Operating Agreement whether FEI has caused 

                                                      
50 Ex C1-10, the City’s response to BCUC IR 14.2.2. 

51 See paragraphs 66-67 of this Final Argument, above. 
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damage and, if so, whether FEI’s plan to reinstate the paving is reasonable is subject to 

reasonable specifications laid down by, and subject to the supervision of, the City 

Engineer.52 

76. The City's position is that FEI's proposed approach to repairing the paving will have the 

end result of leaving the pavement in a worse condition, and therefore does not abide 

by s. 8 of the 1957 Operating Agreement.53  

77. If FEI fails to reinstate the pavement to the City’s reasonable satisfaction, the City could 

enforce its contractual rights to have the highway condition reinstated at FEI’s expense. 

The City could recover its damages and expenses through the indemnity in s. 11 of the 

1957 Operating Agreement.  

78. The City prefers and requires that FEI reinstate the pavement right the first time rather 

than undertaking an approach that leaves a patchwork of repairs and requires remedial 

repaving at additional expense. 

2.2.3. Pavement Degradation 

79. Pavement is an engineered structure that works by flexing and transmitting traffic loads 

to a wide area of the pavement’s substructure. The construction of the 5.5km NPS 30 

Pipeline will involve numerous cuts through the pavement structure of Como Lake 

Avenue, including:54 

• the main trench for the NPS 30 pipeline; 

• numerous lateral cuts for relocation of many of the more than 800 lateral 

utilities, such as water services, that the NPS 30 Pipeline will cross; and 

                                                      
52 The position titled Municipal Engineer in 1957 is now titled the City Engineer. 

53 Ex. C1-10, the City's response to BCUC IR 14.2. 

54 Ex. C1-10, the City’s response to BCUC IR 15.1. 
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• cuts to access the NPS 20 Pipeline to either remove it or fill it with concrete once 

it has been taken out of service. 

80. The cuts will end the pavement’s ability in the area of the cut to flex and distribute loads 

as a unit, degrading the overall structural strength and longevity of the pavement.  

81. Additionally, the construction of the 5.5km NPS 30 Pipeline will have long sections of 

trench open for long periods of time due to the process that is involved in pipeline 

construction (welding process, extensive inspection process, etc.). The length of the 

trench and the length of time that it is open will increase the exposure to weather and 

erosion and the undermining of the pavement such that the subgrade in the area of 

open trenches will be undermined and degraded by erosion and heavy equipment 

operating near the trench.  

82. The experience of FEI’s construction of its LMIPSU Project in Vancouver and Burnaby is 

germane – the damage to roads in those cities has been substantial, as documented in 

the collection of photos included in the City’s Phase Two evidence (and updated with 

labels and locations in Attachment 7 of the City’s response to BCUC IR No. 2). 

83. When cuts through the pavement are repaired, the joint between the old asphalt and 

the new is weak and cannot transfer the bending loads that made the pre-existing 

structure work effectively. As traffic moves over the repaired cut, the bond between old 

and new pavement does not flex, it breaks causing cracking. Once this cracking occurs, 

water penetrates to the base materials through the cracks causing more damage and 

eventually leading to potholes. The cuts will result in additional maintenance 

requirements and ultimately shorten the life of that section of pavement. 

84. Merely repairing the surface layer of the pavement to look like it did prior to 

construction does not reinstate the preexisting structural strength or longevity of the 

pavement.55 For example, milling and paving a layer of asphalt on top of a damaged 

                                                      
55 Ex. C1-10, the City’s response to BCUC IR 14.1.1. 
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layer of asphalt does not reinstate the asphalt to its original condition. This construction 

methodology will provide a roadway that will have a smooth running surface for a year 

or two, but the weakness in the underlying asphalt will soon result in cracks from the 

surface of pavement to the gravel layer below, and these cracks will increase in size over 

time, settle and create potholes and bumps, and reduce the life of the pavement, which 

will impose increased and ongoing maintenance costs on the City.56 

85. For these reasons, the City believes that FEI's proposed approach to repairing the paving 

(that is, repaving the middle two lanes and patching the other cuts) will not reinstate 

the paving in as good a state of repair as it was prior to FEI’s Project. FEI’s proposed 

approach will leave the pavement in a degraded and worse condition than it is today, 

and impose increased and ongoing maintenance costs on the City. 

86. With regard to disruption, it is less disruptive overall to coordinate the pavement repairs 

with FEI’s Project. If FEI is suggesting that a reduced scope of repaving is less disruptive 

to the public and community, the City would confirm that such approach is not less 

disruptive since damaged pavement, particularly on an arterial highway like Como Lake 

Avenue, creates ongoing impacts such as damage to vehicles and vehicle loads, 

reduction in safety, increased noise, impacts to emergency services, discomfort to 

drivers and passengers, etc., all of which are disruptive to the community. With regard 

to costs, the City believes that coordinating the paving with the pipe construction will 

provide efficiencies and an overall reduction in the cost estimate that FEI has 

provided.57 

2.2.4. The City’s requirements for repaving have not increased over time 

87. FEI initially (and incorrectly) claimed that “the City’s demands with respect to paving 

have expanded over time beyond the City’s own specifications.”58 FEI subsequently 

                                                      
56 Ibid. 

57 Ex. C1-10, the City’s response to BCUC IR 15.5.1.1. 

58 Ex. B-12, FEI evidence for Phase Two, page 5. 



32 

 

34095.140131.IDW.16065495.1 

reviewed the City’s Specifications more carefully and now agrees that there is no 

increase in the City’s requirements for pavement restoration in respect of the 50mm 

asphalt key.59  

88. The City also notes that its requirement for FEI to repave the 5.5kms of Como Lake 

Avenue does not exceed the City’s specifications.60 It is worth noting that there are no 

recent utility jobs in Coquitlam that compare with the FEI Project in terms of the 5.5km 

length of the project, the location of the project (urban area, arterial highway), and the 

scope of the construction within each block (including the length of the construction 

trench that will be open at any given time, and the length of time the trench will be 

open). Reinstating the pavement to its preconstruction condition means restoring it in 

such a way that there are not increased ongoing maintenance costs to the City. The City 

expects that FEI’s Project will cause extensive damage so full width repaving will be 

required. 

89. A potential upcoming project in Coquitlam that is comparable to the scope of FEI’s 

Project is the proposed Trans Mountain Expansion Project (“TMEP”) along the north 

side of United Boulevard in south Coquitlam. The TMEP will repave from curb on United 

Boulevard (i.e. from the north curb to the curb on the centre median) and complete 

restoration of the sidewalk on the north side of United Boulevard.61 

90. The City also notes FEI’s responses to BCUC IRs 12.4.1 and 12.4.2 and FEI’s response to 

City IR 8.1, which outline the paving that FEI has done in the City of Vancouver and City 

of Burnaby in connection with its LMIPSU Project, which appears to be significantly 

more than FEI proposes to do in the case of Como Lake Avenue. FEI indicates in its 

response to City IR 8.1 (note 2 to each of FEI’s tables) that there were no lateral cuts 

outside the trench width in either Vancouver or Burnaby; however, the City expects that 

                                                      
59 Ex. B-16, FEI’s response to the City’s IR 2.1. 

60 Ex. C1-10, the City’s response to BCUC IR 15.3; Ex. C1-11, the City’s response to CEC IR 9.1; and Ex. C1-12, the City’s 
responses to FEI IRs 4.5.2 and 4.6. 

61 Ex. C1-10, the City’s responses to BCUC IRs 14.3 and 14.3.1. 
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FEI’s Project in Coquitlam will involve numerous lateral cuts outside the main trench as 

discussed above. 

91. In regards to repaving following utility cuts for the City’s own works, the City will 

typically plan its work as much as possible so that utility work happens prior to when 

paving happens. For example, the City will repair water mains, sewer mains, and service 

connections prior to paving a roadway. This methodology reduces the amount of 

pavement cuts in a roadway. When there is a more minor utility repair, the City will 

consider the overall impacts to the City’s ratepayers so that the life cycle costs are 

minimized. This consideration by the City will take into account such factors as ongoing 

maintenance costs and life-cycle impacts related to the pavement cut in the roadway 

compared to the capital cost of a curb-to-curb repair. While the City does not have an 

explicit policy on repaving the entire width of streets, it is the City’s common practice to 

repave the entire width when repaving an arterial roadway (like Como Lake Avenue).62 

Where the City decides to only make the repair within an area that is less than curb-to-

curb the City does so with the implication that it will be the City that will be responsible 

for the increased costs for ongoing maintenance and the safety of the roadway.63 

92. The City’s requirement for FEI to repave the 5.5kms of Como Lake Avenue does not 

exceed the City’s specifications,64 and the City considers this requirement as reasonable 

given the damage that will result from FEI’s Project and FEI’s obligation to reinstate the 

paving pursuant to the 1957 Operating Agreement. 

  

                                                      
62 Ex. C1-10, the City’s response to BCUC IR 14.4.1. 

63 Ex. C1-11, the City’s response to CEC IR 6.6; and Ex. C1-12, the City’s response to FEI IR 4.5. 

64 Ex. C1-10, the City’s response to BCUC IR 15.3; and Ex. C1-11, the City’s response to CEC IR 9.1. 
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2.2.5. Requested BCUC Determinations and Orders 

93. The City requests that the BCUC make the following determinations and orders: 

• Determine that FEI’s Project will result in damage to areas of all four lanes of 

Como Lake Avenue. 

• Confirm that the City’s specification, as laid down by the City Engineer, that FEI 

must repair and repave the full width of the entire 5.5km section of Como Lake 

Avenue is consistent with the 1957 Operating Agreement. 

3. Conclusion 

94. In regards to Project Issue 4, the City submits that the 1957 Operating Agreement does 

not authorize FEI to utilize City lands for storage of permanently decommissioned pipes. 

The City and FEI have not come to an agreement on terms and conditions that would 

enable FEI to store its decommissioned pipe in Como Lake Avenue until such time as the 

space is need for other utilities and for the pipe to be removed in a coordinated manner. 

Previous endorsements by the Oil and Gas Commission and/or BCUC of FEI’s wish to 

abandon the NPS 20 Pipeline do not, and cannot, amount to a grant to FEI of the 

necessary property rights over the City’s lands. 

95. In regards to Project Issue 5, FEI and the City agree the 1957 Operating Agreement 

requires FEI to reinstate the City lands disturbed by FEI’s Project to their pre-Project 

condition. The City has exercised its right under the 1957 Operating Agreement to 

specify the parameters of such reinstatement, and these parameters are consistent with 

the City’s existing Specifications. FEI is challenging that specification.  However, the 

evidence FEI has put forward to advance that challenge not only understates the 

damage the FEI Project will cause, but also demonstrates a lack of understanding of how 

pavement operates and the work necessary to reinstate its integrity. The City owns, 

operates and maintains approximately 1,000 lane kilometers of roads, and employs 

experts in pavement integrity for such purposes. FEI does not have engineers with 

expertise in pavement integrity. FEI has not provided any, or sufficient, evidence for the 
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BCUC to substitute its judgment for the City Engineer's judgment under section 8 of the 

1957 Operating Agreement. 

All of which is respectfully submitted this 19th day of December, 2018. 

By: 
Ian D. Webb 

Counsel for the City of Coquitlam 
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Appendix – Extracts of Legislation referred to in Final Argument 

Community Charter, SBC 2003, c. 26 

Pursuant to section 35(1) of the Community Charter the municipality is vested with ownership 

of highways within the municipality’s boundaries:1 

35(1) Subject to this section, 

(a)  the soil and freehold of every highway in a municipality is vested in the 
municipality, and 

(b)  in the case of a highway in a municipality that is not vested under 
paragraph (a), the right of possession of the highway is vested in the 
municipality. 

Section 35(11) of the Community Charter confirms that the municipality, as owner, has the right 

to grant a licence of occupation or an easement in respect of such a highway: 

(11) For certainty, a council may grant a licence of occupation or an easement, or 
permit an encroachment, in respect of a highway that is vested in the 
municipality under subsection (1)(a). 

Section 36(1) of the Community Charter further provides that the municipality may, by by-law, 

regulate and prohibit all uses of or involving a highway or part of a highway: 

36(1) In addition to its authority in relation to highways as a service, a council 
may, by bylaw, regulate and prohibit in relation to all uses of or involving a 
highway or part of a highway. 

Section 46 of the Community Charter provides that a person must not excavate in or obstruct 

any part of a highway or other public place, except as permitted by by-law or another 

enactment: 

46(1) Except as permitted by bylaw or another enactment, a person must not 
excavate in, cause a nuisance on, obstruct, foul or damage any part of a highway 
or other public place. 

                                                 
1 Section 35(2) of the Community Charter provides that subsection 35(1)(a) does not apply to provincial highways, federal highways, 
lands upon which provincial works are located, and the like. The vesting is also subject to the right of resumption by the Provincial 
Government. 
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(2) A council may, by bylaw, 

(a) authorize the seizure of things unlawfully occupying a portion of a 
highway or public place, 

(b) establish fees for such seizure that are payable by the owner of the 
thing, and 

(c) provide for the recovery of those fees from the owner of the thing, 
including by sale of the thing if the owner refuses to pay or cannot be 
identified after reasonable efforts. 

(3) If a thing is seized under subsection (2), by a municipality, neither the 
municipality nor a person to whom the thing is disposed of is liable, in damages 
or otherwise, for or in respect of any claim that may arise in respect of the thing 
after its disposal in accordance with this Act. 

 

Utilities Commission Act, RSBC 1996, c. 473 

Section 32 of the UCA confers on the BCUC the power to, by order, specify the manner and 

terms of FEI’s use of municipal highways and public places to place its distribution equipment 

(meaning posts, pipes, wires, transmission mains, distribution mains and other apparatus of a 

public utility used to supply service to the utility customers) in circumstances where FEI and the 

municipality do not agree to the use or to the terms of the use: 

32   (1) This section applies if a public utility 

(a) has the right to enter a municipality to place its distribution 
equipment on, along, across, over or under a public street, lane, square, 
park, public place, bridge, viaduct, subway or watercourse, and 

(b) cannot come to an agreement with the municipality on the use of the 
street or other place or on the terms of the use. 

(2) On application and after any inquiry it considers advisable, the commission 
may, by order, allow the use of the street or other place by the public utility for 
that purpose and specify the manner and terms of use. 

 Section 33 of the UCA confers on the BCUC the power to, by order, specify the manner and 

terms of FEI’s use of municipal highways and public places to place a specific extension to its 
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distribution equipment (meaning posts, pipes, wires, transmission mains, distribution mains 

and other apparatus of a public utility used to supply service to the utility customers) in 

circumstances where FEI and the municipality do not agree to the use or to the terms of the 

use: 

33   (1) This section applies if a public utility 

(a) cannot agree with a municipality respecting placing its distribution 
equipment on, along, across, over or under a public street, lane, square, 
park, public place, bridge, viaduct, subway or watercourse in a 
municipality, and 

(b) the public utility is otherwise unable, without expenditures that the 
commission considers unreasonable, to extend its system, line or 
apparatus from a place where it lawfully does business to another place 
where it is authorized to do business. 

(2) On application and after a hearing, for the purpose of that extension only and 
without unduly preventing the use of the street or other place by other persons, 
the commission may, by order, 

(a) allow the use of the street or other place by the public utility, despite 
any law or contract granting to another person exclusive rights, and 

(b) specify the manner and terms of the use. 

Pursuant to section 45(1) of the UCA, a person must not begin the construction or operation of 

a public utility plant or system without first obtaining from the BCUC a CPCN: 

45   (1) Except as otherwise provided, after September 11, 1980, a person must 
not begin the construction or operation of a public utility plant or system, or an 
extension of either, without first obtaining from the commission a certificate 
that public convenience and necessity require or will require the construction or 
operation. 

Pursuant to section 46(8) of the UCA, the CPCN authorizes the public utility to construct, 

maintain and operate the certificated plant or system: 

46 (8) A public utility to which a certificate is, or has been, issued, or to which an 
exemption is, or has been, granted under section 45 (4), is authorized, subject to 
this Act, to construct, maintain and operate the plant, system or extension 
authorized in the certificate or exemption. 



4 

 

34095.140131.IDW.16066468.1 

Pursuant to section 121 of the UCA, nothing in the Community Charter or done under the 

Community Charter (e.g., a municipal by-law) supersedes or impairs the BCUC's power to make 

a lawful order in accordance with a power conferred under the UCA or a CPCN: 

121   (1) Nothing in or done under the Community Charter or the Local 
Government Act 

(a) supersedes or impairs a power conferred on the commission or an 
authorization granted to a public utility, or 

(b) relieves a person of an obligation imposed under this Act or the Gas 
Utility Act. 

(2) In this section, "authorization" means 

(a) a certificate of public convenience and necessity issued under section 
46, 

(b) an exemption from the application of section 45 granted, with the 
advance approval of the Lieutenant Governor in Council, by the 
commission under section 88, and 

(c) an exemption from section 45 granted under section 22, only if the 
public utility meets the conditions prescribed by the Lieutenant Governor 
in Council. 

(3) For the purposes of subsection (2) (c), the Lieutenant Governor in Council 
may prescribe different conditions for different public utilities or categories of 
public utilities. 

http://www.bclaws.ca/civix/document/id/complete/statreg/03026_00
http://www.bclaws.ca/civix/document/id/complete/statreg/r15001_00
http://www.bclaws.ca/civix/document/id/complete/statreg/r15001_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96170_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96170_01
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	42. There is no legislative or other basis requiring the City to contribute to FEI's costs of removing the decommissioned NPS 20 pipes.  As noted above, the 1957 Operating Agreement sets out a contractual cost-sharing mechanism only for changes in loc...
	2.1.2.2. Utilities Commission Act

	43. For essentially the same reasons as set out above in section 2.1.2.1, the BCUC does not have jurisdiction under sections 32 or 33 of the UCA to grant to FEI the necessary property rights to facilitate abandonment of the decommissioned NPS 20 Pipel...
	44. Section 32 of the UCA applies in circumstances where FEI has the right pursuant to the Gas Utility Act to use a municipality’s real property for the purpose of placing its “distribution equipment” (which means posts, pipes, wires, transmission mai...
	45. Section 33 of the UCA applies to an extension of "distribution equipment". Section 33 does not apply in circumstance where FEI wants to store in municipal lands decommissioned pipes that are not used or useful for supplying gas to customers.
	46. Permanently decommissioned pipe (filled with cement to prevent collapse as the pipe deteriorates) is not "distribution equipment" within the meaning the UCA. It is not used to supply service to utility customers and is not used or useful for the u...
	47. Section 45(1) of the UCA prohibits the construction and operation of public utility plant or system without a CPCN. Section 46(8) provides that a public utility to which a CPCN is, or has been, issued, or to which an exemption is, or has been, gra...
	48. The CPCN authorises the public utility to construct and operate public utility plant or system. The CPCN does not, and cannot, operate as authorisation for the public utility to abandon decommissioned pipes that are not public utility plant or sys...
	49. The City acknowledges that at page 24 of the BCUC's Order C-11-15 reasons for decision, the Panel stated that it "approves FEI’s abandonment plans… as proposed", but it is not clear what if any jurisdiction the BCUC was intending to exercise in pr...
	50. FEI argues in its response to BCUC IR 8.3 that the BCUC, by Order C-11-15, has granted FEI a CPCN to abandon the decommissioned NPS 20 Pipeline as part of the LMIPSU Project. In that IR response, FEI refers to a Directive 8 of BCUC Order C-11-15; ...
	51. The CPCN granted pursuant to Order C-11-15 is for the construction and operation of the two new pipeline segments of the LMIPSU Project (refer to paragraph 5 of this Final Argument, above). The BCUC did not grant a CPCN for pipeline abandonment, n...
	52. Accordingly, the City understands that when the BCUC stated on page 24 of its Order C-11-15 reasons for decision that it "approves FEI’s abandonment plans… as proposed", the BCUC was expressing non-legally binding support for FEI's abandonment pla...
	53. For the above reasons, the City submits that there is no CPCN authorising or requiring FEI to abandon the NPS 20 Pipeline in Como Lake Avenue, and accordingly section 121 of the UCA does not apply in connection with FEI’s pipeline abandonment prop...
	54. The City submits that the 1957 Operating Agreement does not permit FEI to leave the decommissioned NPS 20 Pipeline in place, and no licence, permit or authorization has been granted for it. CPCNs are for the construction and operation of public ut...
	2.1.3. Removing the 5.5km NPS 20 Pipeline is a cost-effective approach

	55. At this time, in certain segments of Como Lake Avenue, there is capacity for utility installations without the removal of the NPS 20 Pipeline. However, if the NPS 20 Pipeline is left in place the City expects that large sections of it will be an o...
	56. There are also imminent needs for subsurface corridor space. Current developments are moving forward at a fast pace in the western portion of Como Lake Avenue.27F  Redevelopment is also anticipated along the eastern section of Como Lake Avenue, in...
	57. It would be technically and operationally feasible for future works on the installation of new utility projects and removal of conflicting sections of the NPS 20 pipe to be done in a parallel and coordinated manner, and this could potentially prov...
	58. The City might agree to some cost sharing with FEI in the context of FEI agreeing to an efficient construction methodology that mitigates risks and uncertainties related to FEI causing delays to the City’s contractors and minimises disruption to t...
	(i) It will be more cost effective to complete the reinstatement of Como Lake Avenue’s condition soon after both the NPS 30 Pipeline is in place and the NPS 20 pipe is removed, since the pavement impacts from both of these works will be dealt with in ...
	(ii) Construction costs tend to increase over time. FEI’s evidence supports this assertion (see Table 3-6 on page 33 of FEI’s Supplemental Evidence, Exhibit B-12, which indicates dramatic increases in construction costs over time). While the City does...
	(iii) Removing the NPS 20 pipe when it is taken out of service will avoid the costs that would have to be incurred to make the pipe safe from collapse (i.e., fill it with concrete), avoid the potential liability if the pipe is left in place until remo...
	59. The City also believes that overall safety will be improved by removing the NPS 20 Pipeline instead of abandoning it in Como Lake Avenue. Although FEI’s approach would make the NPS 20 pipe safe from collapse (by filling it with concrete), the pres...
	60. As noted above, the City provided FEI the opportunity to consider an agreement on efficient construction methodology and cost sharing for future removal of sections of the NPS 20 Pipeline when there is conflict with other works, but this concept w...
	61. In the absence of such an agreement with FEI, removing the entire 5.5km NPS 20 Pipeline soon after the NPS 30 Pipeline is in service rather than later is the most cost-effective approach from a construction management perspective and from the pers...
	2.1.4. Requested BCUC Determinations and Orders

	62. The City requests that the BCUC make the following determinations and orders:
	 The 1957 Operating Agreement does not provide FEI with rights to leave its permanently decommissioned NPS 20 Pipeline in Como Lake Avenue.
	 Section 4 of the 1957 Operating Agreement does not apply to the City’s request that FEI permanently remove its decommissioned NPS 20 Pipeline from the City's property.
	 Approve and direct FEI to remove the 380m section of its NPS 20 Pipeline in Como Lake Avenue between North Road and Clarke Road in Coquitlam to facilitate the City’s water and sewer main works planned for 2021 and in accordance with the City’s speci...
	 Approve and direct FEI to remove the rest of the decommissioned NPS 20 Pipeline in Como Lake Avenue between North Road and Mariner Way in Coquitlam when requested by the City and in accordance with the City’s specifications.
	63. The City further requests that the BCUC provide encouragement to FEI to negotiate an equitable agreement with the City that allows FEI to leave the approximately 5.1km section of the NPS 20 Pipeline in Como Lake Avenue between Clarke Road and Mari...
	2.2. Project Issue 5
	2.2.1. The City’s Position regarding Project Issue 5


	64. It is a fact that FEI’s Project will result in damage to areas of all four lanes of Como Lake Avenue. The City’s position is that FEI must repair and repave the whole of the 5.5km section of Como Lake Avenue, curb-to-curb, to reinstate the paving ...
	65. In addition to the trench FEI will excavate down the centre two lanes of Como Lake Avenue to construct the new NPS 30 Pipeline, FEI's Project will have the following impacts to Como Lake Avenue as were noted in the City’s Phase Two evidence (and i...
	 numerous lateral cuts for relocation of many of the more than 800 lateral utilities and other services that cross the route of FEI’s Project;37F
	 changes to pavement markings (e.g., lane markings) for traffic management during construction, which includes grinding off portions of the surface layer of asphalt to remove existing markings, applying interim markings across all lanes, and grinding...
	 changes to the in-pavement traffic loops during construction, which includes relocation of the loops to accommodate temporary lane configurations, and then restoration of the loops back to their original locations. Both of these steps involve damage...
	 excessive wear and tear from FEI’s large excavators and other heavy construction equipment operating in all lanes; and
	 cuts to access the NPS 20 Pipeline to either remove it or fill it with concrete once it has been taken out of service.
	66. It is not disputed that FEI is required to reinstate the paving that is disturbed and damaged by FEI’s Project. FEI confirms that “FEI and its construction contractor are committed to restoring impacted areas. Should there be any impact outside of...
	67. FEI confirms that it considers the City’s Paving Specifications for restoration of trenches to be reasonable.39F  FEI considers that by complying with the City’s Specifications, FEI would satisfy the requirements of the 1957 Operating Agreement. F...
	68. The problem with FEI’s proposed approach to reinstating Como Lake Avenue is that it presumes the FEI Project will cause little damage outside the main work space (the center two lanes), and in the unlikely event (FEI assumes) there is such damage ...
	69. So the City expects that the end result of FEI’s proposed approach to repairing damages to the outer curb lanes would be a patchwork of extensive repairs to Como Lake Avenue.
	70. The City’s position is that FEI’s proposal to pave only the middle lanes of Como Lake Avenue, and patch the other cuts made in the course of FEI’s Project will not abide by the terms of the 1957 Operating Agreement because the cuts outside the mai...
	71. It is well accepted among professional engineers that merely repairing the surface layer of the pavement to look like it did prior to construction does not reinstate the preexisting structural strength or longevity of the pavement. If such a super...
	72. While it is likely that once Como Lake Avenue is repaved it will be in a better condition than it is today (assuming that FEI and its contractor carry out all of the restoration work related to the LMIPSU project to the City’s specifications), it ...
	2.2.2. Applicable Law

	73. Section 8 of the 1957 Operating Agreement specifies FEI’s obligations to reinstate the paving or surface on public property in the City which FEI’s Project has disturbed, as follows:
	“8.   The Company shall carry out all work done by it on public property pursuant to this agreement substantially in accordance with the details approved pursuant to paragraph 2 hereof (where applicable) and in a manner reasonably satisfactory to the ...
	74. Pursuant to s. 8 of the 1957 Operating Agreement, FEI is obliged (and in this proceeding FEI has confirmed its commitment)50F  to reinstate the paving on Como Lake Avenue in as good a state of repair as it was prior to its disturbance.
	75. As discussed above, it is not disputed that FEI is required to reinstate the paving that is disturbed and damaged by FEI’s Project. The parties disagree about the extent to which Como Lake Avenue will be damaged and, in particular, the structural ...
	76. The City's position is that FEI's proposed approach to repairing the paving will have the end result of leaving the pavement in a worse condition, and therefore does not abide by s. 8 of the 1957 Operating Agreement.52F
	77. If FEI fails to reinstate the pavement to the City’s reasonable satisfaction, the City could enforce its contractual rights to have the highway condition reinstated at FEI’s expense. The City could recover its damages and expenses through the inde...
	78. The City prefers and requires that FEI reinstate the pavement right the first time rather than undertaking an approach that leaves a patchwork of repairs and requires remedial repaving at additional expense.
	2.2.3. Pavement Degradation

	79. Pavement is an engineered structure that works by flexing and transmitting traffic loads to a wide area of the pavement’s substructure. The construction of the 5.5km NPS 30 Pipeline will involve numerous cuts through the pavement structure of Como...
	 the main trench for the NPS 30 pipeline;
	 numerous lateral cuts for relocation of many of the more than 800 lateral utilities, such as water services, that the NPS 30 Pipeline will cross; and
	 cuts to access the NPS 20 Pipeline to either remove it or fill it with concrete once it has been taken out of service.
	80. The cuts will end the pavement’s ability in the area of the cut to flex and distribute loads as a unit, degrading the overall structural strength and longevity of the pavement.
	81. Additionally, the construction of the 5.5km NPS 30 Pipeline will have long sections of trench open for long periods of time due to the process that is involved in pipeline construction (welding process, extensive inspection process, etc.). The len...
	82. The experience of FEI’s construction of its LMIPSU Project in Vancouver and Burnaby is germane – the damage to roads in those cities has been substantial, as documented in the collection of photos included in the City’s Phase Two evidence (and upd...
	83. When cuts through the pavement are repaired, the joint between the old asphalt and the new is weak and cannot transfer the bending loads that made the pre-existing structure work effectively. As traffic moves over the repaired cut, the bond betwee...
	84. Merely repairing the surface layer of the pavement to look like it did prior to construction does not reinstate the preexisting structural strength or longevity of the pavement.54F  For example, milling and paving a layer of asphalt on top of a da...
	85. For these reasons, the City believes that FEI's proposed approach to repairing the paving (that is, repaving the middle two lanes and patching the other cuts) will not reinstate the paving in as good a state of repair as it was prior to FEI’s Proj...
	86. With regard to disruption, it is less disruptive overall to coordinate the pavement repairs with FEI’s Project. If FEI is suggesting that a reduced scope of repaving is less disruptive to the public and community, the City would confirm that such ...
	2.2.4. The City’s requirements for repaving have not increased over time

	87. FEI initially (and incorrectly) claimed that “the City’s demands with respect to paving have expanded over time beyond the City’s own specifications.”57F  FEI subsequently reviewed the City’s Specifications more carefully and now agrees that there...
	88. The City also notes that its requirement for FEI to repave the 5.5kms of Como Lake Avenue does not exceed the City’s specifications.59F  It is worth noting that there are no recent utility jobs in Coquitlam that compare with the FEI Project in ter...
	89. A potential upcoming project in Coquitlam that is comparable to the scope of FEI’s Project is the proposed Trans Mountain Expansion Project (“TMEP”) along the north side of United Boulevard in south Coquitlam. The TMEP will repave from curb on Uni...
	90. The City also notes FEI’s responses to BCUC IRs 12.4.1 and 12.4.2 and FEI’s response to City IR 8.1, which outline the paving that FEI has done in the City of Vancouver and City of Burnaby in connection with its LMIPSU Project, which appears to be...
	91. In regards to repaving following utility cuts for the City’s own works, the City will typically plan its work as much as possible so that utility work happens prior to when paving happens. For example, the City will repair water mains, sewer mains...
	92. The City’s requirement for FEI to repave the 5.5kms of Como Lake Avenue does not exceed the City’s specifications,63F  and the City considers this requirement as reasonable given the damage that will result from FEI’s Project and FEI’s obligation ...
	2.2.5. Requested BCUC Determinations and Orders

	93. The City requests that the BCUC make the following determinations and orders:
	 Determine that FEI’s Project will result in damage to areas of all four lanes of Como Lake Avenue.
	 Confirm that the City’s specification, as laid down by the City Engineer, that FEI must repair and repave the full width of the entire 5.5km section of Como Lake Avenue is consistent with the 1957 Operating Agreement.
	3. Conclusion
	94. In regards to Project Issue 4, the City submits that the 1957 Operating Agreement does not authorize FEI to utilize City lands for storage of permanently decommissioned pipes. The City and FEI have not come to an agreement on terms and conditions ...
	95. In regards to Project Issue 5, FEI and the City agree the 1957 Operating Agreement requires FEI to reinstate the City lands disturbed by FEI’s Project to their pre-Project condition. The City has exercised its right under the 1957 Operating Agreem...
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	Community Charter, SBC 2003, c. 26
	Pursuant to section 35(1) of the Community Charter the municipality is vested with ownership of highways within the municipality’s boundaries:0F
	35(1) Subject to this section,
	(a)  the soil and freehold of every highway in a municipality is vested in the municipality, and
	(b)  in the case of a highway in a municipality that is not vested under paragraph (a), the right of possession of the highway is vested in the municipality.
	Section 35(11) of the Community Charter confirms that the municipality, as owner, has the right to grant a licence of occupation or an easement in respect of such a highway:
	(11) For certainty, a council may grant a licence of occupation or an easement, or permit an encroachment, in respect of a highway that is vested in the municipality under subsection (1)(a).
	Section 36(1) of the Community Charter further provides that the municipality may, by by-law, regulate and prohibit all uses of or involving a highway or part of a highway:
	36(1) In addition to its authority in relation to highways as a service, a council may, by bylaw, regulate and prohibit in relation to all uses of or involving a highway or part of a highway.
	Section 46 of the Community Charter provides that a person must not excavate in or obstruct any part of a highway or other public place, except as permitted by by-law or another enactment:
	46(1) Except as permitted by bylaw or another enactment, a person must not excavate in, cause a nuisance on, obstruct, foul or damage any part of a highway or other public place.
	(2) A council may, by bylaw,
	(a) authorize the seizure of things unlawfully occupying a portion of a highway or public place,
	(b) establish fees for such seizure that are payable by the owner of the thing, and
	(c) provide for the recovery of those fees from the owner of the thing, including by sale of the thing if the owner refuses to pay or cannot be identified after reasonable efforts.
	(3) If a thing is seized under subsection (2), by a municipality, neither the municipality nor a person to whom the thing is disposed of is liable, in damages or otherwise, for or in respect of any claim that may arise in respect of the thing after it...
	Utilities Commission Act, RSBC 1996, c. 473
	Section 32 of the UCA confers on the BCUC the power to, by order, specify the manner and terms of FEI’s use of municipal highways and public places to place its distribution equipment (meaning posts, pipes, wires, transmission mains, distribution main...
	32   (1) This section applies if a public utility
	(a) has the right to enter a municipality to place its distribution equipment on, along, across, over or under a public street, lane, square, park, public place, bridge, viaduct, subway or watercourse, and
	(b) cannot come to an agreement with the municipality on the use of the street or other place or on the terms of the use.
	(2) On application and after any inquiry it considers advisable, the commission may, by order, allow the use of the street or other place by the public utility for that purpose and specify the manner and terms of use.
	Section 33 of the UCA confers on the BCUC the power to, by order, specify the manner and terms of FEI’s use of municipal highways and public places to place a specific extension to its distribution equipment (meaning posts, pipes, wires, transmission...
	33   (1) This section applies if a public utility
	(a) cannot agree with a municipality respecting placing its distribution equipment on, along, across, over or under a public street, lane, square, park, public place, bridge, viaduct, subway or watercourse in a municipality, and
	(b) the public utility is otherwise unable, without expenditures that the commission considers unreasonable, to extend its system, line or apparatus from a place where it lawfully does business to another place where it is authorized to do business.
	(2) On application and after a hearing, for the purpose of that extension only and without unduly preventing the use of the street or other place by other persons, the commission may, by order,
	(a) allow the use of the street or other place by the public utility, despite any law or contract granting to another person exclusive rights, and
	(b) specify the manner and terms of the use.
	Pursuant to section 45(1) of the UCA, a person must not begin the construction or operation of a public utility plant or system without first obtaining from the BCUC a CPCN:
	45   (1) Except as otherwise provided, after September 11, 1980, a person must not begin the construction or operation of a public utility plant or system, or an extension of either, without first obtaining from the commission a certificate that publi...
	Pursuant to section 46(8) of the UCA, the CPCN authorizes the public utility to construct, maintain and operate the certificated plant or system:
	46 (8) A public utility to which a certificate is, or has been, issued, or to which an exemption is, or has been, granted under section 45 (4), is authorized, subject to this Act, to construct, maintain and operate the plant, system or extension autho...
	Pursuant to section 121 of the UCA, nothing in the Community Charter or done under the Community Charter (e.g., a municipal by-law) supersedes or impairs the BCUC's power to make a lawful order in accordance with a power conferred under the UCA or a C...
	121   (1) Nothing in or done under the Community Charter or the Local Government Act
	(a) supersedes or impairs a power conferred on the commission or an authorization granted to a public utility, or
	(b) relieves a person of an obligation imposed under this Act or the Gas Utility Act.
	(2) In this section, "authorization" means
	(a) a certificate of public convenience and necessity issued under section 46,
	(b) an exemption from the application of section 45 granted, with the advance approval of the Lieutenant Governor in Council, by the commission under section 88, and
	(c) an exemption from section 45 granted under section 22, only if the public utility meets the conditions prescribed by the Lieutenant Governor in Council.
	(3) For the purposes of subsection (2) (c), the Lieutenant Governor in Council may prescribe different conditions for different public utilities or categories of public utilities.




