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1 INTRODUCTION 1 

1. The Nisg̱a’a Nation, as represented by Nisg̱a’a Lisims Government, submits this 2 

written argument to explain its perspective on the issues the British Columbia Utilities 3 

Commission (“BCUC”) is considering in this Inquiry. 4 

2. As explained in the Nisg̱a’a Nation’s Written Evidence1, the regulation of utilities 5 

within Nisg̱a’a Lands is of great interest to the Nisg̱a’a Nation because of the Nisg̱a’a 6 

Nation’s rights and broad jurisdiction, which includes principal law-making authority for 7 

Nisg̱a’a  Lands under the Nisg̱a’a Final Agreement (the “Nisg̱a’a Treaty”).  8 

3. In its Written Evidence, the Nisg̱a’a Nation explained its perspective on the issues 9 

set out in the Order in Council No. 108 (the “OIC”), Commission Order G-62-19 and the 10 

BCUC's subsequent letter dated May 10, 2019 on Additional Scope Questions ("Inquiry 11 

Issues").  In this written argument, the Nisg̱a’a Nation elaborates on those perspectives, 12 

responds to the BCUC’s additional questions in its letter dated September 20, 2019, and 13 

responds to issues raised by other interveners in the Inquiry.   14 

4. We have organized this submission as follows: 15 

a) An Overview of the Nisg̱a’a Nation’s main points and general themes. 16 

b) Responses to the Commission's questions set out in its letter dated 20 17 

September 2019, which offered final argument guidance. 18 

c) Responses to specific points raised by other interveners that touch on issues 19 

relevant to the Nisg̱a’a Nation perspective. 20 

5. We intend the capitalized terms used in this submission to have the same meaning 21 

as in the Nisg̱a’a Treaty.  22 

6. Other than the points raised in the Nisg̱a’a Nation’s Written Evidence, the Nisg̱a’a 23 

Nation’s responses to the Information Requests (“IRs”) from the BCUC and other 24 

                                                

1 Exhibit C21-3. 
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interveners, and this argument, the Nisg̱a’a Nation takes no position on the points raised 1 

by other interveners in this Inquiry. 2 

2 OVERVIEW AND GENERAL THEMES 3 

7. The Nisg̱a’a Nation is a self-governing Nation with principal lawmaking authority 4 

for Nisg̱a’a Lands.2  Section 3 of the Nisg̱a’a Nation’s Written Evidence sets out a detailed 5 

discussion of the Nisg̱a’a Nation and the Nisg̱a’a Treaty. 6 

8. While the Nisg̱a’a Treaty recognizes Nisg̱a’a Lisims Government’s power to enact 7 

laws regulating utilities on Nisg̱a’a Lands, it has not exercised that power yet.  8 

9. Nisg̱a’a Lisims Government may choose to draw down legislation regulating, 9 

among other things, utilities, owned or operated, in whole or in part, by the Nisg̱a’a Nation 10 

(a “Nisg̱a’a Utility”) for the generation, transmission, storage, distribution and sale of 11 

energy within Nisg̱a’a Lands. 12 

10. The Nisg̱a’a Treaty has “been carefully crafted to respect constitutional principles 13 

and to fit into the wider constitutional fabric of Canada”,3 and sets out subject matters 14 

where Nisg̱a’a laws will prevail over any inconsistent or conflicting provincial laws, and 15 

conversely, subject matters where provincial laws will prevail over Nisg̱a’a laws to the 16 

extent of any conflict. Given the breadth of subject matters regulated under the Utilities 17 

Commissions Act (the “UCA”), there is a risk that its application on Nisg̱a’a Lands will 18 

result in a patch work of prevailing provisions of Nisg̱a’a laws and the UCA, and create 19 

regulatory uncertainty.  20 

11. The model of government established by the Nisg̱a’a Treaty is one of concurrent 21 

jurisdiction supplemented with prevailing-law rules.  This model has been explained and 22 

confirmed by the British Columbia courts4 and is affirmed and protected by section 35 of 23 

the Constitution Act. 24 

                                                

2 A map of Nisg̱a’a Lands is attached hereto as Appendix “A”. 
3 Sga’nism Sim’augit (Chief Mountain) v. Canada (Attorney General), 2013 BCCA 49 at para. 49. 

Application to appeal dismissed by the Supreme Court of Canada. 
4 Sga’nism Sim’augit (Chief Mountain) v. Canada (Attorney General), 2013 BCCA 49 at para. 86.   
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12. To respect the Nisg̱a’a Nation’s jurisdiction on Nisg̱a’a Lands, and to assist in 1 

providing regulatory certainty on Nisg̱a’a Lands, the UCA definition of "public utility" 2 

should be amended to expressly exclude utility services provided by the Nisg̱a’a Nation on 3 

Nisg̱a’a Lands.5 This exclusion would be similar to the exclusion for municipalities and 4 

regional districts, but it has a separate legal and constitutional basis. The exclusion would 5 

respect the Nisg̱a’a Nation’s jurisdiction to organize its own affairs, including the 6 

flexibility in determining the structure and services to be provided by a Nisg̱a’a Utility.  7 

13. Therefore, the Nisg̱a’a Nation proposes that that the following exclusion be added 8 

to the UCA definition of “public utility”:  9 

“public utility” means a person, or the person's lessee, trustee, receiver or liquidator, 10 

who owns or operates in British Columbia, equipment or facilities for 11 

(a) the production, generation, storage, transmission, sale, delivery or 12 

provision of electricity, natural gas, steam or any other agent for the 13 

production of light, heat, cold or power to or for the public or a corporation 14 

for compensation, or 15 

(b) the conveyance or transmission of information, messages or 16 

communications by guided or unguided electromagnetic waves, including 17 

systems of cable, microwave, optical fibre  or radiocommunications if that 18 

service is offered to the public for compensation, 19 

but does not include 20 

(c) a municipality, a regional district, the Nisg̱a’a Nation or a Nisg̱a’a  21 

Village in respect of services provided by the municipality, the regional 22 

district, the Nisg̱a’a Nation or a Nisg̱a’a Village within its own boundaries.  23 

                                                

5 The Nisg̱a’a Nation recognizes that its submissions may generally apply to other modern treaty nations in 

the province. However, the Nisg̱a’a Nation is not authorized to, nor does it purport to, make submissions on 

behalf of other modern treaty nations in the province. These submissions are, accordingly, limited to the 

Nisg̱a’a Nation and provisions of the Nisg̱a’a Treaty.  
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[emphasis added] 1 

14. The same public interest considerations that support the exemption of 2 

municipalities and regional districts under the UCA also apply to the Nisg̱a’a Nation.  Just 3 

as municipalities have the ability to regulate their own utilities, so too does the Nisg̱a’a 4 

Nation have that ability. In addition, the Nisg̱a’a Nation has a comprehensive governance 5 

structure that protects the public interest and offers Nisg̱a’a Utility customers (both Nisg̱a’a 6 

citizens and non-Nisg̱a’a individuals ordinarily residing on Nisg̱a’a Lands (“non-Nisg̱a’a 7 

residents)) recourse to protect their interests related to utility service. See section 4.6 of 8 

the Nisg̱a’a Written Evidence for further details of the regulatory oversight and “checks 9 

and balances” available under the Nisg̱a’a Treaty.  10 

15. However, the Nisg̱a’a Nation is not a municipality or regional district within the 11 

meaning of the Interpretation Act6 or the Local Government Act7, so the Nisg̱a’a Nation is 12 

not seeking to be considered a municipality for the purpose of the UCA. Unlike 13 

municipalities, the Nisg̱a’a Nation has inherent jurisdiction and constitutionally protected 14 

rights, as set out in the Nisg̱a’a Treaty. Municipalities and regional districts, in contrast, 15 

are statute-based entities that must act within the legislative constraints the province has 16 

imposed on them.8   17 

16. Given this context, the OIC definitions of “Indigenous nation” and “Indigenous 18 

utilities” are too broad. The definition of “Indigenous utilities” assumes that all utilities 19 

owned or operated, in whole or in part, by an “Indigenous nation” are a “public utility” 20 

within the meaning of the UCA and, therefore, subject to UCA regulation. 21 

17. The Nisg̱a’a Nation has authority under the Nisg̱a’a Treaty to enact laws that 22 

regulate utilities on Nisg̱a’a Lands, and the provisions of these Nisg̱a’a laws may prevail 23 

over the UCA to the extent of any inconsistency or conflict. Therefore, the threshold 24 

                                                

6 R.S.B.C. 1996, c. 238. 
7 R.S.B.C. 2015, c. 1. 
8 See Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2 at para. 11. 
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assumption that the BCUC has the authority to regulate a Nisg̱a’a Utility on Nisg̱a’a Lands 1 

is flawed.  2 

18. The Nisg̱a’a Nation’s powers and law-making authorities under the Nisg̱a’a Treaty 3 

differ fundamentally from other Indigenous groups included in the definition of 4 

“Indigenous nation” in the OIC, with the exception of other modern treaty nations. This 5 

distinction should be reflected in the definitions in the OIC and in the regulatory approach 6 

applied to Indigenous utilities by the BCUC.   7 

19. Specific distinguishing aspects include the following: 8 

a) The Nisg̱a’a Nation is not a band within the meaning of the Indian Act.9  9 

The Nisg̱a’a Treaty states that the Indian Act has no application to the 10 

Nisg̱a’a Nation as of the effective date of the Nisg̱a’a Treaty.10  11 

b) The Nisg̱a’a Treaty states that Nisg̱a’a Lands are not “lands reserved for the 12 

Indians” within the meaning of the Constitution Act, 1867, and are not 13 

“reserves” as defined in the Indian Act.11 14 

c) Unlike self-government acts, the Nisg̱a’a Treaty is a treaty and land claims 15 

agreement within the meaning of sections 25 and 35 of the Constitution Act, 16 

1982.12 The Nisg̱a’a Treaty is the full and final settlement of the section 35 17 

rights, including aboriginal title, of the Nisg̱a’a Nation.13  18 

d) The Nisg̱a’a Treaty sets out defined areas of lands – including Nisg̱a’a 19 

Lands – in which the Nisg̱a’a Nation has specified treaty rights and 20 

legislative authority.14  21 

20. Because of these differences, the Nisg̱a’a Nation should be explicitly excluded from 22 

the UCA definition of “public utility”, and should not be subject to the same general 23 

regulatory approach that may apply to other “Indigenous utilities” as defined in the OIC.  24 

Including all Indigenous groups in one general definition fails to account for legal 25 

                                                

9 R.S.C. 1985, c. I-5. 
10 Nisg̱a’a Treaty, Chapter 2 – General Provisions, para. 18.  
11 Nisg̱a’a Treaty, Chapter 2 – General Provisions, para. 10.  
12 Nisga’a Treaty, Chapter 2 – General Provisions, para. 1. 
13 Nisga’a Treaty, Chapter 2 – General Provisions, para. 22. 
14 Nisga’a Treaty, Chapter 3 – Lands, paras. 1-3. 
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fundamental differences between these groups. In the case of the Nisg̱a’a Nation, such a 1 

regulatory approach may conflict with the provisions of the Nisg̱a’a Treaty. 2 

21. For the purpose of the Inquiry, the Nisg̱a’a Nation will comment only on whether 3 

a Nisg̱a’a Utility should be regulated by the BCUC and upon matters of policy which 4 

impact Nisg̱a’a citizens residing on and off Nisg̱a’a Lands.  5 

3 RESPONSE TO COMMISSION QUESTIONS IN EXHIBIT #A-38 6 

22. By letter dated September 20, 2019, the Commission issued guidance for final 7 

arguments which included the following six questions.  The Nisg̱a’a Nation's responses to 8 

these questions follow. 9 

3.1 Question 1:  The need for regulation of monopoly service providers is 10 

generally considered necessary where there is a need to protect the consumer 11 

against potential abuse of monopoly power by the service providers.  Is this an 12 

applicable to and important factor for Indigenous utilities? Why or why not?  13 

23. Regulation is required when natural monopoly characteristics are present and there 14 

is a need to regulate in the public interest.15 This factor is not unique to non-Indigenous 15 

utilities, and is an important factor in considering whether to regulate service providers.  16 

24. The objective of the BCUC is the “protection of the public interest by regulating 17 

public utilities to ensure that they provide safe and reliable service at a reasonable prices”.16 18 

The BCUC regulates public utilities to “ensure that the prices they charge to customers, 19 

who are often captive, are reasonable for the level of service provided”.17 20 

                                                

15 BCUC Report in the Matter of the FortisBC Energy Inc. Inquiry Into the Offering of Products and 

Services in Alternative Energy Solutions and Other New Initiatives dated December 27, 2012 at p. 8. 
16 Order No. G-104-18 in the matter of the Utilities Commission Act, R.S.B.C, 1996, Chapter 473 and SSL-

Sustainable Services Ltd. Status as a Public Utility under the Utilities Commission Act dated June 5, 2018 

at p. 9.  
17 Ibid.  
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25. In the Spirit Bay Utilities Decision, the BCUC found that “if monopoly 1 

characteristics are not present, or are somehow mitigated, for example by an alternative 2 

regulatory body, and exemption from regulation under the UCA may be warranted”.18  3 

26. The rationale for excluding municipalities from regulation is that municipalities are 4 

accountable to their citizens through the right to vote. These citizens are therefore able to 5 

exercise some control of utility governance, which, for the BCUC, is sufficient recourse to 6 

mitigate the “monopoly characteristics” of such a utility. The requirement that such a utility 7 

provide services within its own municipal boundaries recognizes that residents outside the 8 

municipal boundaries have no right to vote, and therefore, no right to participate in the 9 

utility governance.  10 

27. The BCUC has also observed that British Columbia’s “local government system is 11 

based on concepts of autonomy, empowerment, and accountability, and collaboration 12 

among local governments and with other forms and levels of government”. 19  Local 13 

governments “make decisions based on a legislative framework, provide services and are 14 

accountable to their electors in a diverse range of communities”.20 The Local Government 15 

Act and the Community Charter set out the principal authority of local governments and 16 

guide decision-making. The Community Charter “provides the statutory framework for all 17 

municipalities in B.C. except the City of Vancouver”.21 18 

28. The Nisg̱a’a Treaty recognizes Nisg̱a’a Lisims Government’s power to enact laws 19 

regulating public utilities on Nisg̱a’a Lands, and it may choose to drawn down legislation 20 

regulating, among other things, a Nisg̱a’a Utility. The Nisg̱a’a Nation has a comprehensive 21 

governance regime that allow Nisg̱a’a Lisims Government to regulate the services provided 22 

by a Nisg̱a’a Utility on Nisg̱a’a Lands in the public interest.  23 

                                                

18 Order No. G-175-16 in the matter of the Utilities Commission Act, R.S.B.C. 1996, c.  473 and Spirit Bay 

Utilities Application for Section 88(3) Exemption or Section 72 Declaration dated December 1, 2016 (the 

“Spirit Bay Utilities Decision”) at pp. 8-10.  
19 British Columbia, “Local Government Facts & Framework” at 

https://www2.gov.bc.ca/gov/content/governments/local-governments/facts-framework.  
20 Ibid. 
21 British Columbia, “Local Government Legislative Framework” at 

https://www2.gov.bc.ca/gov/content/governments/local-governments/facts-framework/legislative-

framework. 

https://www2.gov.bc.ca/gov/content/governments/local-governments/facts-framework
https://www2.gov.bc.ca/gov/content/governments/local-governments/facts-framework
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29. Although the Nisg̱a’a Nation’s authority under the Nisg̱a’a Treaty to enact laws 1 

differs from a municipality, similar public interest considerations that support the exclusion 2 

of public utility services provided by municipalities apply to the Nisg̱a’a Nation, which are 3 

set out below.   4 

30. Specifically, both forms of government have a comprehensive governance regime 5 

that allows them to regulate the service in the public interest. Given the fundamental 6 

difference between the Nisg̱a’a Nation (as a modern treaty nation) and a municipality (as 7 

a statutory-based government), the UCA should have a separate exclusion for the Nisg̱a’a 8 

Nation. Such an exclusion would assist in providing regulatory certainty on Nisg̱a’a Lands, 9 

and would respect the Nisg̱a’a Nation’s jurisdiction to organize its own affairs.  10 

31. Nisg̱a’a Lisims Government and Nisg̱a’a Village Governments are accountable to 11 

their citizens. Nisg̱a’a citizens have the right to vote to elect representatives of Nisg̱a’a 12 

Lisims Government and Nisg̱a’a Village Governments, and therefore, can exercise such 13 

right to vote out of power representatives responsible for a Nisg̱a’a Utility if Nisg̱a’a 14 

citizens are unhappy with the rates.22 Nisg̱a’a citizens can further express their interests 15 

and concern to the respective government entities about any aspect of a Nisg̱a’a Utility 16 

service.  17 

32.  For non-Nisg̱a’a residents, the Nisg̱a’a Government Chapter of the Nisg̱a’a Treaty 18 

would provide adequate recourse and participation in the ratemaking process of a Nisg̱a’a 19 

Utility. The Nisg̱a’a Government Chapter of the Nisg̱a’a Treaty provides rights for non-20 

Nisg̱a’a residents, including that:  21 

                                                

22 Paragraph 9 of Chapter 11 – Nisg̱a’a Government provides that the Nisg̱a’a Nation will have a Nisg̱a’a 

Constitution, which, inter alia, will require the Nisg̱a’a Government to be democratically accountable to 

Nisg̱a’a citizens.  Section 28 of the Nisg̱a’a Constitution requires that elections of the Officers of Nisg̱a’a 

Lisims Government, the Chief Councillor and the Village Councillors of each Nisg̱a’a Village Government, 

and the representative from each Nisg̱a’a Urban Local, will be held every four years. Section 12 of the 

Nisg̱a’a Constitution provides that, subject to residency and other requirements set out in Nisg̱a’a law, 

every Nisg̱a’a citizens who is at least 18 years of age is eligible to vote in Nisg̱a’a elections and to hold 

office in Nisg̱a’a Government. 
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a) Nisg̱a’a Government will consult with non-Nisg̱a’a residents about Nisg̱a’a 1 

Government decisions that directly and significantly affect them;23 2 

b) Nisg̱a’a Government will provide that non-Nisg̱a’a residents may 3 

participate in a Nisg̱a’a Public Institution, if the activities of that Nisg̱a’a 4 

Public Institution directly and significantly affect them;24 5 

c) the means of participation in a Nisg̱a’a Public Institution will be:  6 

i. a reasonable opportunity to make representations to the Nisg̱a’a 7 

Public Institution in respect of activities that significantly and 8 

directly affect them; 9 

ii. if the members of a Nisg̱a’a Public Institution are elected:  10 

a. the ability to vote for or become members of the Nisg̱a’a 11 

Public Institution, or  12 

b. a guaranteed number of members, with the right to vote, on 13 

the Nisg̱a’a Public Institution; or  14 

c. other comparable measures.25 15 

33. Further, Nisg̱a’a Lisims Government must ensure appropriate procedures for the 16 

appeal or review of administrative decisions of Nisg̱a’a Public Institutions.26 Any board or 17 

commission established to hear complaints from a Nisg̱a’a Utility would be subject to such 18 

provisions. In accordance with the Nisg̱a’a Government Chapter, this recourse is available 19 

to both Nisg̱a’a citizens and non-Nisg̱a’a residents on Nisg̱a’a Lands.27 20 

                                                

23 Nisg̱a’a Treaty, Chapter 11 – Nisg̱a’a Government, para. 19. 
24 Nisg̱a’a Treaty, Chapter 11 – Nisg̱a’a Government, para. 20. 
25 Nisg̱a’a  Treaty, Chapter 11 – Nisg̱a’a  Government, para. 21. 
26 Nisg̱a’a Treaty, Chapter 11 – Nisg̱a’a Government, para. 16. In accordance with this provision, Nisg̱a’a 

Lisims Government has enacted the Nisg̱a’a Administrative Decisions Review Act, NLGSR 2000/04, which 

provides for the review of certain administrative decisions by Nisg̱a’a citizens and non-Nisg̱a’a citizens 

affected by those decisions.   
27 Nisg̱a’a Treaty, Chapter 11 – Nisg̱a’a Government, para. 22. 
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34. Moreover, a Nisg̱a’a Utility would operate within Nisg̱a’a Lands, which, for the 1 

purpose of the UCA, is analogous to “boundaries” referenced in the definition of “public 2 

utility”.  3 

35. The comprehensive governance regime set out above would provide opportunities 4 

for Nisg̱a’a citizens and non-Nisg̱a’a residents on Nisg̱a’a Lands to participate in the 5 

ratemaking process, and provide adequate recourses for Nisg̱a’a citizens and non-Nisg̱a’a 6 

residents with respect to services provided by a Nisg̱a’a Utility.  7 

36. Sections 4.6 and 4.8 of the Nisg̱a’a Nation’s Written Evidence elaborates on the 8 

Nisg̱a’a Nation’s comprehensive governance regime that would allow the Nisg̱a’a Nation 9 

to regulate the services provided by a Nisg̱a’a Utility in the public interest. 10 

3.2 Question 2:  If the regulation of Indigenous utilities were undertaken by an 11 

entity other than the BCUC (for example, self-regulated by a First Nation), 12 

would it be appropriate for the BCUC to retain its jurisdiction to act upon 13 

complaints? Why or why not? 14 

37. The Nisg̱a’a Nation will first address the flawed premise upon which this question 15 

is based. In light of the prevailing-law rules set out in the Nisg̱a’a Treaty, as well as the 16 

Nisg̱a’a Nation’s general authority to enact laws regulating a Nisg̱a’a Utility on Nisg̱a’a 17 

Lands and complaints from Nisg̱a’a citizens and non-Nisg̱a’a residents about services 18 

provided by such a utility, it cannot be assumed that the BCUC would retain its jurisdiction 19 

to act upon complaints in the event that Nisg̱a’a Lisims Government drew down legislation 20 

addressing these matters. 21 

38. In any event, such secondary BCUC oversight would not be necessary. As set out 22 

above, the comprehensive governance regime set out in the Nisg̱a’a Treaty provides 23 

adequate recourse for both Nisg̱a’a and non-Nisg̱a’a customers of a Nisg̱a’a Utility. The 24 

Nisg̱a’a Treaty provisions summarized above ensure that Nisg̱a’a citizens and non-Nisg̱a’a 25 

residents would have avenues to make complaints and for such complaints to be heard and 26 

acted upon through institutions and processes established by the Nisg̱a’a Nation.  27 
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39. In addition, and for the reasons set out above, the Nisg̱a’a Nation meets the policy 1 

rationale for being excluded from the definition of “public utility” under the UCA, like 2 

municipalities and regional districts.  3 

40. The comprehensive governance regime as set out in the Nisg̱a’a Treaty would 4 

provide the same or similar protection and recourses to customers of a Nisg̱a’a Utility than 5 

the protection and recourses afforded to customers of a utility owned and operated by a 6 

municipality.  7 

41. In exempting municipalities from regulatory oversight, the BCUC does not retain 8 

its jurisdiction to act upon complaints about utilities owned and operated by municipalities. 9 

Retaining BCUC jurisdiction over Indigenous nations and Indigenous people is 10 

inconsistent with the federal and provincial commitments to renew the relationship with 11 

Indigenous nations based on a recognition of rights, respect, cooperation and partnership.  12 

3.3 Question 3:  If the regulation of Indigenous utilities were undertaken by an 13 

entity other than the BCUC, should the BCUC retain its jurisdiction over 14 

system safety and reliability issues? Why or why not? 15 

42. The reasons and rationale set out in paragraphs 37 to 41 above apply to the BCUC’s 16 

Question 3. 17 

43. In addition, the Roads and Rights of Way Chapter of the Nisg̱a’a Treaty, tenures 18 

granted by Nisg̱a’a Lisims Government, and applicable Nisg̱a’a laws currently apply to 19 

assets owned by utilities providers on Nisg̱a’a Lands, and mandate certain requirements 20 

with respect to safety and use of such assets.  21 

44. The Nisg̱a’a Nation emphasizes that the secondary BCUC oversight in respect of 22 

system safety and reliability issues is not necessary for the Nisg̱a’a Nation. 23 

45. Moreover, in exempting municipalities from regulatory oversight, the BCUC does 24 

not retain such jurisdiction over municipal utilities. Such an approach by the BCUC would 25 

be inconsistent with the federal and provincial commitments discussed above.  26 
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3.4 Question 4: If Indigenous utilities are not to be regulated under the Utilities 1 

Commission Act, should there also be different regulatory treatment for non-2 

indigenous utilities that provide services on-reserve or, in the absence of a 3 

specific treaty provision, on Treaty lands (for example, BC Hydro utility 4 

services in a nonintegrated area)? Why or why not?  5 

46. The Nisg̱a’a Nation limits its response to the regulation of non-Indigenous utilities 6 

that provide services on Nisg̱a’a Lands.  7 

47. There is no need for a specific regulatory regime that would apply to non-8 

Indigenous utilities providing services on Nisg̱a’a Lands.  9 

48. The Nisg̱a’a Treaty sets out the Nisg̱a’a Nation’s agreement that federal and 10 

provincial laws apply to the Nisg̱a’a Nation and Nisg̱a’a Lands, subject to the prevailing-11 

law rules set out in the Nisg̱a’a Treaty. 28  In light of these provisions, it is simply 12 

unnecessary for any provincial law to have targeted application on Nisg̱a’a Lands.  13 

49. The Nisg̱a’a Nation also has concerns that the introduction of a new regulatory 14 

regime specifically for non-Indigenous utilities on Nisg̱a’a Lands would create additional 15 

– and unnecessary – complications and oversight. This may have the unintended effect of 16 

making such utilities more costly for residents of Nisg̱a’a Lands and creating disincentives 17 

for non-Indigenous utilities to providing utilities on Nisg̱a’a Lands.  18 

3.5 Question 5: In the absence of alternative regulatory arrangements respecting 19 

indigenous utilities, please provide examples of how the UCA or other existing 20 

legislation relating to utility regulation might be amended to protect the 21 

interests of Indigenous Nations, while working towards reconciliation.  22 

50. While the Nisg̱a’a Treaty recognizes Nisg̱a’a Lisims Government’s power to enact 23 

laws regulating a Nisg̱a’a Utility on Nisg̱a’a Lands, it has not exercised that power yet. 24 

Until the Nisg̱a’a Nation enacts specific utilities legislation, the UCA would apply on 25 

                                                

28 Nisg̱a’a Treaty, Chapter 2 – General Provisions, para. 13. 
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Nisg̱a’a Lands, to the extent that it does not conflict with the Nisg̱a’a Treaty or applicable 1 

Nisg̱a’a laws. Nisg̱a’a Lisims Government may choose to draw down legislation regulating 2 

a Nisg̱a’a Utility, and the UCA would no longer apply on Nisg̱a’a Lands, subject to the 3 

specific provisions of the Nisg̱a’a Treaty.  4 

51. However, as noted above, to respect the Nisg̱a’a Nation’s jurisdiction on Nisg̱a’a 5 

Lands, and respect the government-to-government relationship between Nisg̱a’a Lisims 6 

Government and the federal and provincial government, and to work towards 7 

reconciliation, the UCA definition of “public utility” should be amended the expressly 8 

exclude utility services provided by the Nisg̱a’a Nation.   9 

52. The exclusion would respect the Nisg̱a’a Nation’s jurisdiction to organize its own 10 

affairs, including the flexibility in determining the structure and services to be provided by 11 

a Nisg̱a’a Utility, and would be consistent with the goals of reconciliation. This separate 12 

exclusion would further respect the fundamental and constitutional difference between the 13 

Nisg̱a’a Nation (as a modern treaty nation) and a municipality (as a statutory-based 14 

government).  15 

53. Therefore, as noted above, the Nisg̱a’a Nation proposes that that the following 16 

exclusion be added to the UCA definition of “public utility”:  17 

“public utility” means a person, or the person's lessee, trustee, receiver or liquidator, 18 

who owns or operates in British Columbia, equipment or facilities for 19 

(a) the production, generation, storage, transmission, sale, delivery or 20 

provision of electricity, natural gas, steam or any other agent for the 21 

production of light, heat, cold or power to or for the public or a corporation 22 

for compensation, or 23 

(b) the conveyance or transmission of information, messages or 24 

communications by guided or unguided electromagnetic waves, including 25 

systems of cable, microwave, optical fibre  or radiocommunications if that 26 

service is offered to the public for compensation, 27 
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but does not include 1 

(c) a municipality, a regional district, the Nisg̱a’a Nation or a Nisg̱a’a  2 

Village in respect of services provided by the municipality, the regional 3 

district, the Nisg̱a’a Nation or a Nisg̱a’a Village within its own boundaries.  4 

[emphasis added] 5 

54. Although the Nisg̱a’a Nation maintains that it has jurisdiction to regulate, among 6 

other things, a Nisg̱a’a Utility on Nisg̱a’a Lands, such an exclusion would assist in 7 

providing regulatory certainty on Nisg̱a’a Lands, and would respect the Nisg̱a’a Nation’s 8 

jurisdiction to organize its own affairs, including the flexibility in determining the structure 9 

and services to be provided by a Nisg̱a’a Utility.  10 

55. Furthermore, respecting the provisions of the Nisg̱a’a Treaty and the jurisdiction of 11 

Nisg̱a’a Lisims Government to enact laws regulating a Nisg̱a’a Utility on Nisg̱a’a Lands 12 

by amending the UCA definition of “public utility” would be consistent with the spirit of 13 

reconciliation because such an amendment would be based on the recognition of Nisg̱a’a 14 

self-government rights and respect of the government-to-government relationship Nisg̱a’a 15 

Lisims Government shares with its Treaty partners. 16 

56. However, notwithstanding the foregoing, the Nisg̱a’a Nation does recognize the 17 

growing energy poverty currently experienced by Nisg̱a’a citizens residing on and off 18 

Nisg̱a’a Lands, as well as by individuals in other Indigenous communities throughout the 19 

province. The Nisg̱a’a Nation encourages the BCUC to consider undertaking a separate 20 

review of cost allocation and rate design, with a particular focus on Indigenous 21 

communities, like the Ontario Energy Board recommended in 2017, once this Inquiry has 22 

been finalized. 23 

57. Many Indigenous families – particularly in remote communities – are forced to 24 

choose between purchasing energy to adequately heat their homes or purchasing the other 25 

necessities of life. These circumstances widen the gap between Indigenous and non-26 

Indigenous communities, reduce the health and welfare of Indigenous community 27 
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members, are inconsistent with Article 43 of the United Nations Declaration on the Rights 1 

of Indigenous Peoples, and are antithetical to the goal of reconciliation. 2 

3.6 Question 6: If there were to be a recommendation to establish an “Indigenous 3 

Utilities Commission” or similar body to regulate Indigenous utilities, do 4 

interveners have a view whether such a body could or should have some 5 

degree of authority over all Indigenous utilities, or should the jurisdiction of 6 

such a body be limited to some extent (e.g., confined to specific territorial 7 

limits)? Why or why not? 8 

58. The Nisg̱a’a Nation’s position on the scope of any provincial bodies’ jurisdiction 9 

to regulate a Nisg̱a’a Utility on Nisg̱a’a Lands is the same, whether that body is the BCUC 10 

or an “Indigenous Utilities Commission”. 11 

59. As such, the submissions set out above and in the Nisg̱a’a Nation’s Written 12 

Evidence with respect to the BCUC’s authority to regulate a Nisg̱a’a Utility on Nisg̱a’a 13 

Lands, and in respect of the applicability of the UCA generally, apply to the authority of 14 

any “Indigenous Utilities Commission”. 15 

4 SPECIFIC ISSUES 16 

The Nisg̱a’a Nation wishes to comment on several points raised in interveners' responses 17 

to Information Requests ("IRs"). 18 

4.1 BC Hydro 19 

4.1.1 Response to BCUC IR 1.1.4 20 

In IR 1.1.4, the BCUC asked BC Hydro: 21 

1.1.4  Please discuss whether BC Hydro considers that the risks 22 

described in the preamble could be mitigated with an appropriate 23 

delineation of jurisdiction between the British Columbia Utilities 24 

Commission (BCUC) and another regulatory body. 25 

BC Hydro responded:  26 
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BC Hydro acknowledges that a number of First Nations are interested in 1 

advancing the objectives of their communities (e.g., economic prosperity 2 

and employment) and view entry into providing utility services as a 3 

means to do so. 4 

BC Hydro is supportive of an Indigenous utility located in British 5 

Columbia which operates under a different regulatory framework on 6 

reserve lands and current treaty settlement lands for which ownership 7 

has been transferred to the First Nation government (Current Treaty 8 

Settlement Lands), if the BCUC retains its current power to compel 9 

solutions to disputes between utilities, and the BCUC retains its 10 

jurisdiction of Mandatory Reliability Standards and other safety and 11 

reliability provisions of the UCA. Future treaty settlement lands should 12 

be considered on a case-by-case basis, in the context of the provisions of 13 

the particular treaty. 14 

In addition, where the scenario described would create new electric 15 

utilities within BC Hydro’s service territory, BC Hydro expects 16 

incremental costs and risks to BC Hydro. However, BC Hydro would 17 

support this regulatory model provided: 18 

• The cost of any new utility assets was born by the separate utility, 19 

not BC Hydro ratepayers; 20 

• BC Hydro ratepayers are kept whole in respect of any assets it had 21 

to dispossess itself of, and any incremental costs it would incur in 22 

regard to operations and maintenance, and customer-related 23 

services – this would ensure that BC Hydro’s customers not on 24 

reserve land would not bear the incremental costs; 25 

• The BCUC retains the power to compel solutions between utilities 26 

as it currently does, regardless of the regulatory model chosen by 27 

the Indigenous government; 28 
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• The BCUC retains its jurisdiction over MRS and other safety and 1 

reliability provisions of the UCA; and 2 

• BC Hydro would be regulated by the BCUC, where BC Hydro has 3 

or retains assets and/or operations on Reserve lands or on Current 4 

Treaty Settlement Lands. 5 

• For a broader discussion of stranded asset risks, please refer to BC 6 

Hydro’s response to BCUC IR 1.2.1 7 

[emphasis added] 8 

60. The Nisg̱a’a Nation’s response to BCUC Questions 1, 2 and 3 above also applies 9 

to the underlined portions of BC Hydro’s response to the BCUC’s IR 1.1.4. cited above.  10 

61.  On the BCUC retaining “the power to compel solutions between utilities” and its 11 

“jurisdiction of Mandatory Reliability Standards and other safety and reliability provisions 12 

of the UCA” on Nisg̱a’a Lands, the BCUC cannot use this rationale to override the Nisg̱a’a 13 

Nation’s broad lawmaking authority within Nisg̱a’a Lands as set out in the Nisg̱a’a Treaty. 14 

Nor is it necessary for the BCUC to override the Nisg̱a’a Nation’s jurisdiction. The 15 

BCUC’s jurisdiction over BC Hydro is sufficient to deal with the two issues BC Hydro 16 

identifies. BC Hydro, with the BCUC’s approval, can establish the terms and conditions to 17 

interconnect with customers. It is unnecessary and inappropriate to try to compel a solution 18 

on a Nisg̱a’a Utility. That would be an overreach of the BCUC’s jurisdiction.  19 

62. Specifically on “Mandatory Reliability Standards and other safety and reliability 20 

provisions of the UCA”, the Nisg̱a’a Nation refers the BCUC and BC Hydro to its response 21 

in Question 3 above.  22 

4.1.2 Response to BCUC IR 1.4.2 23 

In IR 1.4.2, the BCUC asked BC HC Hydro: 24 

1.4.2 In BC Hydro’s view, could an Indigenous utility be considered 25 

similar to a municipality or regional district, with respect to 26 

accountability to and alignment with customers? 27 
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BC Hydro Responded: 1 

While BC Hydro recognizes that Indigenous governments differ in 2 

nature from municipalities or regional districts, an Indigenous utility 3 

could be similar to a municipality or regional district with respect to 4 

accountability to and alignment with customers where the Indigenous 5 

utility is owned and effectively controlled by the First Nation’s 6 

government, operates within the boundaries of the First Nation’s reserve 7 

or treaty settlement lands (for which ownership has been transferred to 8 

the First Nation government in the treaty), and serves customers who are 9 

the First Nation’s members. 10 

Aside from the voting rights of resident customers, the governance 11 

requirements in the Local Government Act and the Community Charter 12 

support accountability and alignment of a municipal/regional district 13 

utility with resident customers’ interests. These include specific 14 

requirements for public notice of and access to council proceedings, 15 

public access to records, municipal annual reporting, and processes for 16 

challenges to by-laws or council resolutions. 17 

The ownership structure of an Indigenous utility, a First Nation’s laws 18 

governing the Indigenous utility, and applicable legislation or treaty 19 

requirements relating to First Nation governance should all be 20 

considered on a case-by-case basis to assess the level of input and 21 

recourse that resident customers have in respect of the service and rates 22 

of the Indigenous utility which serves them. 23 

63. On these issues, the Nisg̱a’a Nation refers the BCUC to its response to the BCUC’s 24 

Questions 1 and 2 set out above and Sections 4.6 and 4.8 of the Nisg̱a’a Nation’s Written 25 

Evidence.  26 

64. The Nisg̱a’a Nation is a self-governing nation with principal lawmaking authority 27 

on Nisg̱a’a Lands. The comprehensive governance regime set out in the Nisg̱a’a Treaty 28 
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would provide opportunities for Nisg̱a’a citizens and non-Nisg̱a’a residents on Nisg̱a’a 1 

Lands to participate in the ratemaking process, and provide adequate recourse for Nisg̱a’a 2 

citizens and non-Nisg̱a’a residents with respect to services provided by a Nisg̱a’a Utility.  3 

65. As noted above, in light of these provisions of the Nisg̱a’a Treaty, the BCUC’s 4 

oversight for the protection of customers of a Nisg̱a’a Utility, including to hear and act on 5 

complaints, is not necessary.  6 

4.2 FortisBC 7 

4.2.1 Response to BCUC IR 3.1 8 

In IR 3.1, the BCUC asked FortisBC: 9 

 3.1 Please discuss whether the analysis prepared by FortisBC’s legal 10 

counsel reviewed the jurisdiction of the BCUC on Treaty lands or 11 

Indigenous Nations with self-government agreements. 12 

FortisBC responded: 13 

This response was prepared by FortisBC’s legal counsel.  14 

Historic treaties, which cover a small portion of British Columbia (i.e., 15 

Treaty 8 and the Douglas treaties), do not alter the underlying 16 

jurisdictional analysis provided with respect to Reserve lands as set out 17 

in FortisBC’s evidence. 18 

In FortisBC’s view, the applicability of the UCA and jurisdiction of the 19 

BCUC in the context of land covered by modern treaties (or self-20 

government agreements) is best assessed on a case by-case basis. 21 

However, in general and assuming that a given treaty does not address 22 

this issue or expressly exclude the application of provincial laws of 23 

general application (including the UCA), it is likely that the BCUC 24 

would have jurisdiction in such instances. 25 
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FortisBC’s approach is sensitive to the diversity of Indigenous groups in 1 

British Columbia, as reflected by the broad definition of Indigenous 2 

Nation (as defined in the terms of reference for this Inquiry). Therefore, 3 

the applicability of the UCA in such instances likely depends on specific 4 

provisions and interpretation of a given treaty. 5 

66. The Nisg̱a’a Nation agrees with FortisBC’s statement that the applicability of the 6 

UCA and jurisdiction of the BCUC is best assessed on a case-by-case basis, which Nisg̱a’a 7 

Lisims Government understands to mean on the basis of the language of the applicable 8 

modern treaty.  9 

67. As set out above, the Nisg̱a’a Treaty sets out the Nisg̱a’a Nation’s agreement that 10 

provincial laws, such as the UCA, generally apply to the Nisg̱a’a Nation and Nisg̱a’a Lands 11 

– subject to the prevailing-law rules set out in the Nisg̱a’a Treaty.29 A general summary of 12 

the specific prevailing-law rules in respect of the regulation of a public utility on Nisg̱a’a 13 

Lands is provided in the Nisg̱a’a Nation’s Written Evidence, and in particular Section 3.2. 14 

These provisions of the Nisg̱a’a Treaty make clear that Nisg̱a’a Lisims Government has 15 

the jurisdiction to regulate a Nisg̱a’a Utility, but that given the breadth of subject matters 16 

addressed in the UCA and the applicable prevailing-law rules for these subject matters, 17 

regulatory certainty is best achieved through the express exemption addressed above and 18 

in the Nisg̱a’a Nation’s Written Evidence. 19 

4.2.2 Response to BCUC IRs 4.3.1 and 4.5 20 

In IR 4.3.1, the BCUC asked FortisBC: 21 

4.3.1 Please explain, in FortisBC’s view, whether [a section 88 22 

exemption for Fortis BC's proposed "Grouping 2"] would cease to apply 23 

if an Indigenous utility were to serve customers that were not members 24 

of the Indigenous Nation(s). 25 

FortisBC responded: 26 

                                                

29 Nisg̱a’a Treaty, Chapter 2 – General Provisions, para. 13. 
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In FortisBC’s view, the policy underlying utility regulation would 1 

suggest that an exemption from the UCA should not apply to the extent 2 

that a utility’s customers would not be effectively and efficiently 3 

protected if the exemption were to remain in place. In the case of an 4 

“indigenous utility”, this policy would suggest that BCUC regulation 5 

should exist in some form whenever an “indigenous utility” expands its 6 

services to non-members of the Indigenous Nation (whether within its 7 

boundaries or not). An exemption under section 88(3) of the UCA is a 8 

means of promoting regulatory efficiency where a utility’s customers are 9 

effectively protected from monopoly power through alternative means. 10 

This includes forms of regulation in which customers have a say in the 11 

governance of the utility (e.g., Grouping 2). Members of an Indigenous 12 

Nation are a unique group of customers in that they are able to hold their 13 

Nation’s leadership to account, often through clearly-defined processes 14 

such as elections. Non-members of an Indigenous Nation do not have the 15 

same ability to voice their concerns within an Indigenous Nation and are, 16 

therefore, a more vulnerable customer group, whether receiving service 17 

within or beyond the boundaries of the Nation. 18 

[…] 19 

In the context of municipal utilities, the ability of municipal residents to 20 

exercise some control over utility governance has been considered 21 

sufficient recourse to obviate the need for regulation under the UCA. The 22 

municipal exclusion from the definition of “public utility” only applies 23 

to service within municipal boundaries, recognizing that persons outside 24 

the municipal boundaries have no say in municipal governance. 25 

 FortisBC recognizes that the municipal exclusion is itself imperfect 26 

from the perspective of consumer protection because there may still be 27 

people or companies served by a municipality’s utility that do not have 28 

the right to vote. The equivalent treatment, applied to “indigenous 29 

utilities” would be to allow an “indigenous utility” to retain an exemption 30 
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if it is serving non members within the boundaries of a Reserve or Treaty 1 

Lands, but for the BCUC to regulate any service beyond those 2 

boundaries. FortisBC is proposing in the case of “indigenous utilities” to 3 

prioritize the consumer protection rationale over repeating the known 4 

gap in the municipal exclusion for the sake of ensuring the same 5 

treatment as municipalities. FortisBC also notes that the BCUC 6 

Municipal Energy Utilities Inquiry is examining the appropriate 7 

approach to regulating municipalities […] 8 

[emphasis added] 9 

In IR 4.5, the BCUC asked Fortis BC: 10 

4.5 Does FortisBC consider that an Indigenous utility may be able to 11 

develop other recourse mechanisms for: non-Indigenous customers; 12 

Indigenous customers without voting rights; or corporations? 13 

Fortis BC responded: 14 

[…] 15 

In certain circumstances, there may be merit to “light-handed” regulation 16 

in which only certain aspects of an “indigenous utility’s” operations are 17 

actively regulated, or where complaints-based regulation is sufficient. As 18 

a hypothetical illustration, the BCUC could regulate contracts with non-19 

Indigenous customers, Indigenous customers without voting rights, or 20 

corporations, by providing these ratepayers with a complaints 21 

mechanism. The Indigenous utility could be self-regulating in all other 22 

respects. 23 

Certain alternative recourse mechanisms may also put the above-noted 24 

customer groups at risk by not adequately protecting customers. As 25 

highlighted in the Spirit Bay Utilities Decision, described on pages 13 to 26 

16 of FortisBC’s evidence, alternative recourse mechanisms can result 27 

in the owner of the utility also being its regulator. This would be the case 28 
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where an Indigenous Nation is both the majority owner of an “indigenous 1 

utility” and responsible for accepting complaints from non-members of 2 

the Nation. In this circumstance only the members of an Indigenous 3 

Nation would have a sufficient say in the governance of the nation to 4 

protect their interests as ratepayers. 5 

[emphasis added] 6 

68. The following paragraphs apply to the sections of FortisBC’s responses to the7 

BCUC’s IRs 4.3.1 and 4.5 that are underlined above. 8 

69. The Nisg̱a’a Nation emphasizes that  these general comments by FortisBC on the 9 

protection of non-Indigenous consumers of an Indigenous utility do not apply to the 10 

Nisg̱a’a Nation for the reasons set out above, in the responses provided in Questions 1 and 11 

2, and in the Nisg̱a’a Nation’s Written Evidence. As these submissions show, the Nisg̱a’a 12 

Treaty provides a comprehensive governance regime that would provide adequate recourse 13 

and protections to non-Nisg̱a’a customers of a Nisg̱a’a Utility.  14 

5 CONCLUSION 15 

70. The Nisg̱a’a Nation appreciates the opportunity to engage in this Inquiry.  The 16 

regulation of Indigenous utilities has important policy and jurisdictional issues that must 17 

be considered carefully.  For this reason, the regulatory approach for Nisg̱a’a Utilities 18 

should not be “shoe-horned” to fit within other categories. A separate approach is necessary 19 

that recognizes the fundamental legal differences in the form and nature of the Nisg̱a’a 20 

Nation jurisdiction. 21 

71. All of which is respectfully submitted on behalf of the Nisg̱a’a Nation as 22 

represented by Nisg̱a’a Lisims Government.23 
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APPENDIX “A” 

MAP OF NISG̱A’A LANDS 

(Attached) 
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