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1. Introduction 

1. The Reconsideration Application submitted by the City of Coquitlam (the “City”) 

requests the British Columbia Utilities Commission (“BCUC”) to reconsider and vary 

Order G-80-19 dated April 15, 2019 regarding an application by FortisBC Energy Inc. 

(“FEI”) for use of lands in Coquitlam for FEI’s Lower Mainland Intermediate Pressure 

System Upgrade Project (“LMIPSU Project”).  

2. Specifically, the Reconsideration Application requests that the BCUC rescind paragraphs 

1 and 2 of Order No. G-80-19 in their entirety. For greater certainty, the Reconsideration 

Application is not seeking any reconsideration or variance of paragraph 3 of Order G-80-

19, nor is it requesting the BCUC to replace paragraphs 1 or 2 with any new orders at all. 

3. Pursuant to section 99 of the Utilities Commission Act (“UCA”), the BCUC may 

reconsider, vary or rescind a decision or order made by it.  Part V of the BCUC’s Rules of 

Practice and Procedure1 identifies the matters that must be addressed in an application 

for reconsideration and that the BCUC will consider in deciding whether to vary or 

rescind a decision or order made by it. 

1.1. Background 

4. FEI’s LMIPSU Project involves the construction of a new 30-inch nominal pipe size 

intermediate pressure gas line (“NPS 30 Pipeline”) through the Cities of Coquitlam, 

Burnaby and Vancouver. The NPS 30 Pipeline is being constructed to replace FEI’s aging 

NPS 20 intermediate pressure gas line (“NPS 20 Pipeline”) constructed in 1958. 

5. The new NPS 30 Pipeline is currently under construction. When it is completed and in 

service, FEI will permanently decommission the old NPS 20 Pipeline in Coquitlam at 

which time the NPS 20 pipes will cease to be, and will never again be, used or useful to 

supply gas to FEI customers or for any other public utility purpose. 

                                                      
1 The BCUC Rules of Practice and Procedure as adopted pursuant to Order G-15-19. 
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6. The portion of the NPS 20 Pipeline in Coquitlam is 5.5 kilometres in length and is located 

in Como Lake Avenue between Mariner Way at the eastern edge and the border with 

the City of Burnaby at the western edge. FEI wishes to abandon in place the 5.5 kms of 

permanently decommissioned NPS 20 pipes in Como Lake Avenue. 

7. On June 28, 2018 FEI filed an application with the BCUC asking the BCUC to resolve 

certain issues that had arisen between FEI and the City in connection with FEI's LMIPSU 

Project in Coquitlam. The BCUC considered those issues in two proceeding phases. The 

Phase 1 issues were resolved by agreement of the City and FEI as reflected in Order G-

158-18 dated August 22, 2018. The BCUC addressed the Phase 2 issues in Order G-80-

19, paragraphs 1 and 2 of which provide as follows: 

"NOW THEREFORE the BCUC orders as follows: 

1. Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to 

abandon the decommissioned NPS 20 Pipeline in place. 

2. Pursuant to section 32 of the UCA, upon request by the City in circumstances 

where it interferes with municipal infrastructure, the costs of removal of any 

portion of the decommissioned NPS 20 Pipeline shall be shared equally between 

FEI and the City." 

8. The City applied to the BCUC on May 16, 2019 for reconsideration and variance of the 

above paragraphs of Order G-80-19.2   

  

                                                      
2 The Reconsideration Application is Exhibit B-1 in this proceeding. 
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1.2. Summary of the Grounds for Reconsideration   

9. The Reconsideration Application addresses in detail each of the matters that the BCUC 

considers in deciding whether to vary or rescind a decision or order made by it. In 

summary, 

• Order G-80-19, paragraphs 1 and 2 materially impact the City by purporting to 

(i) supplant the City’s rights as the exclusive owner of Como Lake Avenue and as 

regulator of FEI’s proposed use of the City’s lands to abandon in place FEI’s 

permanently decommissioned NPS 20 pipes, and (ii) impose on the City (and 

other public and private utility users of the lands, for example, TELUS and 

BC Hydro) a cost likely in excess of $35 million in relation to the future removal 

by FEI of its permanently decommissioned NPS 20 pipes, as elaborated in 

Section 2 of the Reconsideration Application. 

• In making Order G-80-19, paragraphs 1 and 2, the BCUC erred in law by finding 

that (i) the BCUC had jurisdiction to authorize FEI and did authorize FEI, within 

the meaning of the term “authorization” as used in section 121 of the UCA, to 

abandon in place FEI’s decommissioned NPS 20 pipes located in Como Lake 

Avenue, and (ii) section 32 of the UCA provides the BCUC with jurisdiction to 

specify the manner and terms under which the City may request FEI to remove 

any portion of the NPS 20 pipes abandoned in place, all as elaborated in 

Section 3 of the Reconsideration Application. 

1.3. Reconsideration Hearing Process 

10. Pursuant to Order G-150-19, the BCUC established a regulatory process for the 

Reconsideration Hearing that provided for the BCUC and interveners to submit 

information requests (“IRs”) to the City seeking clarification of matters in the 

Reconsideration Application. The BCUC and each of the interveners subsequently 

declined the opportunity to submit such IRs to the City. 
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11. Pursuant to Order G-234-19, with the support of the City and interveners the BCUC 

ordered that the Reconsideration Hearing should advance to final written arguments.3 

The BCUC declined to provide any guidance to the parties in respect of issues the parties 

ought to address in their written arguments. 

12. The City's Final Argument is therefore focused on legal arguments in connection with 

the asserted errors in law and in particular in relation to the BCUC's interpretation and 

use of sections 32 and 121 of the UCA, as set out in the Reconsideration Application. 

That is the focus of the following Section 2 of this Final Argument. 

2. Errors of Law 

2.1. Errors of Law underpinning Paragraph 1 of Order G-80-19 

2.1.1. BCUC Order and Reasons for Decision 

13. Paragraph 1 of Order G-80-19 states as follows: 

“1.  Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to 

abandon the decommissioned NPS 20 Pipeline in place.” 

The BCUC’s reasons underpinning paragraph 1 of Order G-80-19 are contained within 

section 2.4.1 of the Order G-80-19 Decision. As stated there, the key finding of the BCUC 

in support of paragraph 1 of Order G-80-19 was that “the BCUC in its 2015 CPCN [Order 

C-11-15] decision, clearly approved FEI’s plans to abandon in place the decommissioned 

NPS 20 Pipeline…”.4 In the Order C-11-15 Decision the BCUC said that "The Panel 

approves FEI's abandonment plans and discontinuance of CP as proposed for both the 

Coquitlam Gate and Fraser Gate IP Projects."5  

                                                      
3 Subject to the BCUC’s order (paragraph 3 of Order G-221-19) reaffirming that the potential need for new evidence regarding 
the cost allocation methodology for the removal of the decommissioned NPS 20 Pipeline is adjourned, pending a determination 
on the BCUC’s jurisdiction under section 32 of the UCA, as outlined in the Application. 

4 Order G-80-19 Decision, section 2.4.1, page 15. 

5 Order C-11-15 Decision, section 2.3.3.5, page 24. Emphasis in original. 
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14. It appears that on that basis alone, the BCUC concluded in the Order G-80-19 Decision 

that “the City purported exercise of its power under the Community Charter or Local 

Government Act to require the NPS 20 Pipeline be removed, is, in the Panel’s view, 

precluded by section 121 of the UCA, which provides that nothing done under the 

Community Charter or Local Government Act supersedes or impairs a power conferred 

on the BCUC or an authorization (CPCN) granted to a public utility”6 and made Order G-

80-19, paragraph 1. 

15. The BCUC's jurisdiction and the application of section 121 of the UCA were directly at 

issue in the original proceeding, but the BCUC did not in its Order G-80-19 Decision 

analyze the operation of section 121.   

16. Section 121 of the UCA provides as follow:  

121(1) Nothing in or done under the Community Charter or the Local Government 

Act 

(a) supersedes or impairs a power conferred on the commission or an 

authorization granted to a public utility, or 

(b) relieves a person of an obligation imposed under this Act or the Gas Utility 

Act. 

(2) In this section, "authorization" means 

(a) a certificate of public convenience and necessity issued under section 46, 

(b) an exemption from the application of section 45 granted, with the advance 

approval of the Lieutenant Governor in Council, by the commission under section 

88, and 

                                                      
6 Order G-80-19 Decision, section 2.4.1, page 15. 

http://www.bclaws.ca/civix/document/id/complete/statreg/03026_00
http://www.bclaws.ca/civix/document/id/complete/statreg/r15001_00
http://www.bclaws.ca/civix/document/id/complete/statreg/r15001_00
http://www.bclaws.ca/civix/document/id/complete/statreg/96170_01
http://www.bclaws.ca/civix/document/id/complete/statreg/96170_01
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(c) an exemption from section 45 granted under section 22, only if the public 

utility meets the conditions prescribed by the Lieutenant Governor in Council. 

(3) For the purposes of subsection (2) (c), the Lieutenant Governor in Council may 

prescribe different conditions for different public utilities or categories of public 

utilities. 

17. Section 121 of the UCA does not confer jurisdiction or powers on the BCUC; it prescribes 

how certain potential conflicts of laws are resolved as between anything in or done 

under the Community Charter or the Local Government Act, and, among other things, 

• a power conferred on the BCUC by another section of the UCA, or  

• an “authorization” granted to a public utility as defined in section 121(2) of the 

UCA.  

18. In section 2.4.1 of the Order G-80-19 Decision and in paragraph 1 of Order G-80-19, the 

BCUC characterised the “approval” in the Order C-11-15 Decision of FEI’s plans to 

abandon in place the decommissioned NPS 20 pipes as an “authorization” pursuant to 

section 121 of the UCA. Thus, it appears that paragraph 1 of Order G-80-19 is based on a 

finding by the BCUC that the “approval” in the Order C-11-15 Decision of FEI’s plans to 

abandon in place the decommissioned NPS 20 pipes is in law a CPCN issued under 

section 46 of the UCA and therefore is an "authorization" within the meaning of section 

121(2)(a) of the UCA. 

19. The City submits that the issues are:  

(i)  Does the BCUC have jurisdiction to grant a CPCN under section 46 of the UCA for 

abandonment in place of non-utility equipment? 

(ii)  If so, did the BCUC pursuant to Order C-11-15 grant to FEI a CPCN under section 46 

of the UCA for abandonment in place of FEI’s decommissioned NPS 20 pipes? 
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(iii) If so, does such CPCN grant to FEI the necessary property rights in Como Lake 

Avenue to facilitate abandonment in place of the decommissioned NPS 20 pipes 

without the City's agreement? 

20. As elaborated below, the City says that the answer to each of the three questions above 

is “no“. 

2.1.2. Does the BCUC have jurisdiction to grant a CPCN under section 46 of the UCA 
for abandonment in place of non-utility equipment? 

21. No, the BCUC does not have jurisdiction to grant a CPCN under section 46 of the UCA for 

abandonment in place of permanently decommissioned equipment that is not used and 

useful for the utility. 

22. A CPCN is granted to authorize the public utility, subject to the UCA, to construct and 

operate new public utility plant or system, or a new extension to an existing public 

utility plant or system. As articulated by the Supreme Court of Canada, coincidentally in 

the same year the NPS 20 Pipeline was constructed, in considering an application for a 

CPCN, the BCUC’s responsibility is to decide in the public interest the need and 

desirability of proposed additional utility facilities:  

"…the question whether public convenience and necessity requires a certain action 

is not one of fact. It is predominantly the formulation of an opinion. Facts must, of 

course, be established to justify a decision by the Commission but that decision is 

one which cannot be made without a substantial exercise of administrative 

discretion. In delegating this administrative discretion to the Commission the 

Legislature has delegated to that body the responsibility of deciding, in the public 

interest, the need and desirability of additional cemetery facilities, and in reaching 

that decision the degree of need and of desirability is left to the discretion of the 

Commission."7  

                                                      
7 Memorial Gardens Association (Canada) Limited v. Colwood Cemetery Company [1958] S.C.R. 353 at 357.  Underlining added. 



8 

 

34095.140131.IDW.17255068.3 

23. Section 46(8) of the UCA provides that a public utility to which a CPCN is or has been 

issued is authorized, subject to the UCA, to construct, maintain and operate the plant, 

system or extension authorized in the certificate. Abandoning permanently 

decommissioned non-utility equipment is none of constructing, maintaining or 

operating a utility plant or system.  

24. A CPCN is not needed for and is not applicable to FEI's plan to abandon in place 

decommissioned equipment that is no longer used and useful for supply of gas to 

customers. FEI might require the permission of the BCUC under section 41 of the UCA 

before ceasing the operation of the NPS 20 Pipeline:  

41  A public utility that has been granted a certificate of public convenience and 

necessity or a franchise, or that has been deemed to have been granted a certificate 

of public convenience and necessity, and has begun any operation for which the 

certificate or franchise is necessary, or in respect of which the certificate is deemed 

to have been granted, must not cease the operation or a part of it without first 

obtaining the permission of the commission. 

25. The BCUC’s permission pursuant to section 41 of the UCA is to cease the subject 

operation; it is not permission to abandon the subject equipment in place. Moreover, 

the BCUC’s permission pursuant to section 41 is not an “authorization” within the 

meaning of section 121(2) of the UCA. 

2.1.3. If so, did the BCUC pursuant to Order C-11-15 grant to FEI a CPCN under section 
46 of the UCA for abandonment in place of FEI’s decommissioned NPS 20 
pipes? 

26. No, the BCUC did not pursuant to Order C-11-15 grant to FEI a CPCN under section 46 of 

the UCA for abandonment in place of FEI’s decommissioned NPS 20 pipes. 

27. As stated in section 1.4 (Approvals sought) of the Order C-11-15 Decision, FEI’s 

December 19, 2014 application to the BCUC was for a CPCN to construct and operate 

the new NPS 30 Pipeline. FEI did not request a CPCN in relation to decommissioning and 
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abandoning its old NPS 20 Pipeline, clearly because FEI thought that a CPCN is not 

needed for or applicable to ceasing operation of and abandoning old equipment. The 

term "abandonment / demolition" appears in that section 1.4 only as a component of 

the total cost FEI expected to incur in connection with its project. Clearly, FEI included 

its abandonment plans in that CPCN application because it wanted comfort that the 

costs of implementing its abandonment plans would be recoverable in rates, and clearly 

not because it thought that its abandonment plans required certification. 

28. The CPCN granted by the BCUC pursuant to Order C-11-15 is specified in paragraph 1 of 

that Order: 

“1. Pursuant to sections 45 and 46 of the Utilities Commission Act (UCA), a 

Certificate of Public Convenience and Necessity is granted to FortisBC Energy Inc. 

(FEI) to construct and operate:  

a. the Coquitlam Gate IP Project along the preferred route option that follows 

Lougheed Highway through Sections 5 and 6; and  

b. the Fraser Gate IP Project for the shorter 280m pipeline segment.” 

[underlining added] 

29. Paragraphs 2 and 3 of Order C-11-15 were made pursuant to sections 59 to 61 of the 

UCA, and paragraph 4 is a general directive to FEI to comply with the directives in the 

reasons for decision. Paragraph 1 of Order C-11-15 clearly granted to FEI a CPCN, while 

paragraphs 2, 3 and 4 of the Order clearly did not grant CPCNs. 

30. Clearly, paragraph 1 of Order C-11-15 granted to FEI a CPCN to “construct and operate” 

the new NPS 30 Pipeline, along the preferred route option, and did not grant to FEI a 

CPCN to construct and operate the NPS 20 Pipeline (which was constructed in 1958 and 

has been in operation ever since). Clearly, it did not grant to FEI a CPCN to abandon in 

place its permanently decommissioned NPS 20 pipes in Como Lake Avenue. 
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31. Accordingly, the BCUC’s “approval” in section 2.3.3.5 of the Order C-11-15 Decision of 

FEI’s plans to abandon in place its decommissioned NPS 20 pipes cannot be and is not a 

CPCN issued under section 46 of the UCA and therefore is not an “authorization” as the 

term is used in section 121 of the UCA. Order C-11-15 provides no "authorization" 

within the meaning of section 121 for FEI to abandon the decommissioned NPS 20 pipes 

in place, and the BCUC finding underpinning Paragraph 1 of Order G-80-19 was an error 

of law. 

2.1.4. If so, does such CPCN grant to FEI the necessary property rights in Como Lake 
Avenue to facilitate abandonment in place of the decommissioned NPS 20 
pipes without the City's agreement? 

32. Even if the BCUC has the jurisdiction to grant a CPCN under section 46 of the UCA for 

abandonment in place of permanently decommissioned non-utility equipment, and the 

BCUC did so pursuant to Order C-11-15, both of which propositions are rebutted above, 

such a CPCN nevertheless would not grant to FEI the necessary property rights in Como 

Lake Avenue to facilitate abandonment in place of the decommissioned NPS 20 pipes 

without the City's agreement. 

33. The rights of a gas utility as defined in the Gas Utility Act (“GUA”), including FEI, to 

place, maintain and operate its gas distribution equipment in a municipality, rural area, 

or in treaty lands, and to expropriate land for its undertaking are provided by and 

subject to the GUA, as follows:  

• Section 2(3)(a) of the GUA authorizes the gas utility to undertake certain 

prescribed categories of gas-related activities in a municipality or rural area: 

produce, generate, store, mix, transmit, distribute, deliver, furnish, sell, and take 

delivery of gas (the “Gas Activities”). 

• The GUA then prescribes eight ancillary powers of the gas utility in section 

2(3)(b): construct, develop, renew, alter, repair, maintain, operate and use 

property for any of those purposes specified in s. 2(3)(a) (the “Ancillary 

Powers”).  
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• Section 2(3)(c)(i) of the GUA then prescribes ancillary property usage rights in 

respect of municipal lands such as Como Lake Avenue, subject to conditions 

agreed to by the municipality: the right to place, construct, renew, alter, repair, 

maintain, operate and use its “pipes and other equipment and appliances for 

mixing, transmitting, distributing, delivering, furnishing and taking delivery of 

gas” (the “Ancillary Property Rights”).   

• Lastly, section 6 of the GUA authorizes the gas utility to expropriate any land in 

British Columbia reasonably required for its undertaking subject to the 

Expropriation Act. 

34. The GUA, s. 2(3)(b) Ancillary Powers and s. 2(3)(c)(i) Ancillary Property Rights are all 

clearly for the purposes of the s. 2(3)(a) Gas Activities, and may only be exercised in 

furtherance of such purposes. Thus, the statutory scheme does not confer on FEI rights 

to use and occupy Como Lake Avenue for purposes other than the prescribed Gas 

Activities. The statutory scheme does not confer on FEI rights, without the City's 

agreement, to construct and operate on City lands an office building or a laydown yard, 

for example.  It does not confer on FEI rights, without the City's agreement, to abandon 

in City lands permanently decommissioned pipes that will never be used for the 

purposes of supplying natural gas to the public, and such rights cannot be inferred.  

35. The BCUC’s “approval” in section 2.3.3.5 of the Order C-11-15 Decision did not confer on 

FEI property rights over City lands. There is no conflict in law between that BCUC 

“approval” and the City's requirement that FEI obtain from the City the necessary 

property rights for FEI to store its decommissioned NPS 20 pipes in Como Lake Avenue 

or, failing that, remove those pipes.  

2.1.5. Conclusions regarding Paragraph 1 of Order G- 80-19 

36. Once decommissioned, the NPS 20 pipes will never again be used to supply gas to FEI 

customers and, accordingly, will cease to be used and useful for any utility purpose. A 

CPCN pursuant to section 46 of the UCA authorizes the construction and operation of 
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additional public utility plant or system. The BCUC does not have jurisdiction to grant to 

FEI a CPCN to abandon FEI’s decommissioned NPS 20 pipes in Como Lake Avenue, and 

did not do so pursuant to Order C-11-15. Moreover, a CPCN does not confer property 

rights, and the GUA does not confer on FEI rights without the City's agreement to use 

and occupy Como Lake Avenue to abandon in place permanently decommissioned 

pipes. 

37. Thus, the City submits that the BCUC erred in law in finding that (i) the BCUC had 

“authorized” FEI, within the meaning of section 121 of the UCA, to abandon in place 

FEI’s decommissioned NPS 20 pipes in Como Lake Avenue, and (ii) section 121 of the 

UCA operates to make such fictitious "authorization" supersede the City's requirement 

that FEI obtain from the City the necessary property rights for FEI to store its 

decommissioned NPS 20 pipes in Como Lake Avenue or, failing that, remove those 

pipes.  

38. As landowner and primary regulator of all uses of Como Lake Avenue, it is the City’s 

jurisdiction to consider the impacts and risks of FEI’s proposal to abandon in place its 

decommissioned NPS 20 pipes that are wrapped in a coal tar, asbestos coating, 

determine the overall least impactful solution, and to specify any terms and conditions 

for temporary storage of the decommissioned pipes in City lands. 

2.2. Errors of Law underpinning Paragraph 2 of Order G-80-19 

2.2.1. BCUC Order and Reasons for Decision 

39. Paragraph 2 of Order G-80-19 states as follows: 

“2.  Pursuant to section 32 of the UCA, upon request by the City in circumstances 

where it interferes with municipal infrastructure, the costs of removal of any 

portion of the decommissioned NPS 20 Pipeline shall be shared equally between 

FEI and the City.” 
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40. The BCUC’s reasons underpinning paragraph 2 of Order G-80-19 are contained within 

section 2.4.2 of the Order G-80-19 Decision. As stated there, the key findings of the 

BCUC in support of paragraph 2 of Order G-80-19 were that “It is clear... that the [1957 

Operating Agreement in effect between FEI and the City] does not include terms which 

determine the method or formulae for allocating the costs of removing all, or portions 

of the abandoned and permanently decommissioned NPS 20 Pipeline at the request of 

the City. Nor have the parties been able to come to an agreement on terms for 

determining the allocation of such costs. Given that the Operating Agreement does not 

apply to the removal of the decommissioned NPS 20 Pipeline, the Panel must consider 

alternatives for cost allocation.”8  Thus, on the basis that there is no agreement 

between the City and FEI applicable to FEI leaving decommissioned NPS 20 pipes in 

Como Lake Avenue and/or removing such pipes, the BCUC found that section 32 of the 

UCA permits the BCUC to specify terms for allocating the costs of removing such pipes.9   

41. Despite the fact that the BCUC's jurisdiction and the applicability of section 32 of the 

UCA were directly at issue in the original proceeding, the BCUC did not in its Order G-80-

19 Decision analyze the criteria that must be met for section 32 to apply. At the bottom 

of page 16 of the Order G-80-19 Decision, the BCUC only “briefly stated” the 

circumstances in which the section 32 power may be applied by paraphrasing the 

provision. 

42. Section 32 of the UCA provides as follow:  

32 (1) This section applies if a public utility 

(a) has the right to enter a municipality to place its distribution equipment on, 

along, across, over or under a public street, lane, square, park, public place, 

bridge, viaduct, subway or watercourse, and 

                                                      
8 Order G-80-19 Decision, section 2.4.2, page 17. 

9 Ibid. 
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(b) cannot come to an agreement with the municipality on the use of the street 

or other place or on the terms of the use. 

(2) On application and after any inquiry it considers advisable, the commission may, 

by order, allow the use of the street or other place by the public utility for that 

purpose and specify the manner and terms of use. 

43. It is apparent that section 32 only applies if “a public utility… has the right to enter a 

municipality to place its distribution equipment…” (underlining added) and cannot come 

to an agreement with the municipality on such use of the street or other place or on the 

terms for such use.  

44. The City submits that the issues are: 

(i)  Does section 32 apply in circumstances where FEI cannot come to an agreement 

with the City in regards to FEI’s plan to abandon its permanently decommissioned 

NPS 20 pipes in Como Lake Avenue? 

(ii)  If so, was it reasonable for the BCUC to specify that the costs of removal of all, or a 

portion of, the decommissioned NPS 20 pipes shall be shared equally between FEI 

and the City? 

45. As elaborated below, the City says that the answer to each of the two questions above is 

“no“. 

2.2.2. Does section 32 of the UCA apply in these circumstances? 

46. No, section 32 of the UCA does not apply in these circumstances. 

47. Clearly, FEI is not seeking to “place” the NPS 20 Pipeline in Como Lake Avenue; the 

NPS 20 Pipeline has been there for over 60 years.  

48. Moreover, section 32 applies in relation to FEI using municipal real property to place its 

“distribution equipment”, which term is defined in section 1 of the UCA as “posts, pipes, 
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wires, transmission mains, distribution mains and other apparatus of a public utility 

used to supply service to the utility customers” (underlining added). It is evident that 

section 32 empowers the BCUC to set the terms, where FEI and the municipality cannot 

come to an agreement on terms for FEI to use municipal real property for the purpose 

of placing distribution system extensions to supply service to customers. 

49. Section 32 does not apply in circumstances where FEI might want to place or keep 

equipment on or within a municipality’s real property if the equipment is not such 

“distribution equipment”. Permanently decommissioned pipes (filled with cement to 

prevent collapse as the pipe deteriorates) are not "distribution equipment" as defined in 

section 1 of the UCA. Permanently decommissioned pipes will never be used to supply 

gas to FEI's customers and are not used or useful for the utility. Whether such pipes are 

stored above or below ground, they are not “distribution equipment” and as discussed 

in section 2.1 of this Final Argument, above, the legislative scheme of the GUA and UCA 

does not provide FEI with any right to place or keep such pipes on or within municipal 

property without the municipality's agreement.  

2.2.3. If so, was it reasonable for the BCUC to specify allocation of costs for the 
removal of the decommissioned NPS 20 pipes? 

50. No, it was not reasonable for the BCUC to specify allocation of costs for the removal of 

the decommissioned NPS 20 pipes.  

51. In addition to the error of law in finding that section 32 provides the BCUC with 

jurisdiction in these circumstances, the City further submits that the BCUC made an 

error in specifying in paragraph 2 of Order G-80-19 that the costs of removal of all, or a 

portion of, the decommissioned NPS 20 pipes shall be shared equally between FEI and 

the City. The City submits that the BCUC made that component of its decision arbitrarily 

and based on an unfair process. Specifically, that decision was made without notifying 

the parties that the BCUC intended to order a cost allocation methodology, and without 

seeking evidence and submission from the parties in regards to the matter. There was 

no evidence or discussion in the proceeding regarding any sharing of FEI’s costs to 
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remove the NPS 20 pipes, let alone on the reasonableness of an equal cost sharing 

order.10 

52. The BCUC stated that its intention for requiring the City to share equally FEI's costs to 

remove its decommissioned pipes was that it "lessens the likelihood of the City making 

unnecessary or unreasonable requests for removal of the NPS 20 Pipeline, thereby 

avoiding unnecessary disruption to the City’s streets and public spaces and any resulting 

cost and inconvenience to the residents, commuters and businesses.”11  Had the BCUC 

sought evidence and submissions from the parties in regards to this issue, it is likely that 

an alternative approach could have been fashioned that reasonably avoids unnecessary 

disruption and cost, respects the City's rights and jurisdiction as owner and primary 

regulator of the Como Lake Avenue land, and does not require the City to pay half of 

FEI’s cost to remove FEI’s own decommissioned pipes. 

53. The City submits that there will be no need to reconsider the cost allocation 

methodology in paragraph 2 of Order G-80-19 if the BCUC on reconsideration or the 

Court of Appeal on appeal concludes that section 32 does not apply and the BCUC had 

no jurisdiction to order a cost allocation methodology. In such case, paragraph 2 will be 

rescinded along with the cost allocation component of it rendering the cost allocation 

issue moot. Accordingly, the City has suggested and we understand that the BCUC has 

agreed that reconsideration of the cost allocation methodology component should be 

adjourned pending final determination of whether section 32 applies. 

2.2.4. Conclusions regarding Paragraph 2 of Order G-80-19 

54. The NPS 20 pipes that FEI will permanently decommission have been in Como Lake 

Avenue for over 60 years, and once decommissioned will never be used to supply gas to 

FEI customers. The decommissioned NPS 20 pipes are clearly not “distribution 

equipment” that FEI is seeking to “place” in City lands. Section 32 of the UCA simply 

                                                      
10 Refer to Exhibit B-3, page 2 under the heading Reply to FEI Submission. 

11 Order G-80-19 Decision, section 2.4.2, page 18. 
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does not apply in respect of FEI failing to come to an agreement with the City on FEl's 

proposed use of the street to store its decommissioned NPS 20 pipes. 

55. Accordingly, the City submits that the BCUC erred in law by finding that section 32 

applies to provide the BCUC with jurisdiction to specify by order the manner and terms 

under which FEI may use Como Lake Avenue to store decommissioned NPS 20 pipes, 

including the terms under which the City may request FEI to remove any portion of 

those pipes. 

3. Final Conclusions 

56. The legislative scheme of the GUA and sections 32, 46 and 121 of the UCA ensure that a 

gas utility under the GUA (e.g., FEI) is able on reasonable terms to use municipal public 

places for the purpose of placing gas distribution system extensions to supply service to 

gas customers. 

57. In aid of that objective, the BCUC is given certain powers to decide in the public interest 

the need and desirability of proposed additional gas distribution equipment, and to 

specify the terms under which FEI may place such equipment on or within municipal 

public places in circumstances where FEI and the municipality do not agree to terms. 

58. The BCUC's powers do not extend to granting FEI the necessary property rights in Como 

Lake Avenue to facilitate abandonment in place of the decommissioned NPS 20 pipes, 

nor to supersede the City's requirement that FEI obtain from the City such property 

rights or, failing that, remove those pipes. 

59. Therefore, the City reiterates its request that the BCUC rescind paragraphs 1 and 2 of 

Order No. G-80-19 in their entirety. 

::: of wh:J.i: ew:1red this 16
1

h day of October, 2019. 

Ian D. Webb 

Counsel for the City of Coquitlam 

3.4095.140131 .IDW.17255068.3 
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MEMORIAL GARDENS ASSOCIA- APPELLANT
TION CANADA LIMITED

Apr.22

AND

COLWOOD CEMETERY COMPANY BOARD OF

CEMETERY TRUSTEES OF GREATER VICTORIA

CORPORATION OF THE DISTRICT OF SAANICH
THE CORPORATION OF THE CITY OF VICTORIA
EDWIN FREEMAN HELEN FREEMAN
KINNERSLEY LOLA KINNERSLEY PALS-

SON JEAN LABAN LABAN SHIRLEY

CROCKETT CROCKETT KINNERSLEY
VERNICE ROCKWELL PETER SHARP
SHARP AND ALEXANDER HORBATTJK AND PUB
LIC UTILITIES COMMISSION

RESPONDENTS

ON APPEAL FROM THE COURT OF APPEAL FOR

BRITISH COLUMBIA

Public utilitiesPublic convenience and necesrityMeaning of phrase

Review of decision of CommissionThe Public Utilities Act R.S.B.C

1948 277 as 58 72 75 100The Cemeteries Act R.S.B.C 1948

41 ss as enacted by 1955

Per Kerwin C.J and Taschereau Cartwright and Abbott JJ It is imprac

ticable and undesirable to attempt precise definition of the phrase

public convenience and necessity It is clear from the American

decisions that the word necessity as here used does not bear its

strict dictionary meaning Its meaning must be ascertained in each

case by reference to the context and to the objects and purpose of the

statute in which it is found in particular it has been held that the

word is not restricted to present needs but includes provision for the

future Wabash Ry Co Commerce Commission 1923
141 N.E 212 referred to

The Public Utilities Commission of British Columbia granted certificate

of public convenience and necessity to the appellant company for the

operation through subsidiary company of cemetery on Vancouver

Island This certificate was set aside by the Court of Appeal

Held The judgment of the Court of Appeal should be set aside and the

certificate should be restored

Per Kerwin C.J and Taschereau Cartwright and Abbott JJ The Com
missions decision that public convenience and necessity required the

establishment of new cemetery was not one of fact but was pre

dominantly the formulation of an opinion based sipon the facts

established before the Commission There was evidence to support

PRE5ENT Kerwin C.J and Taschereau Locke Cartwright and

Abbott JJ
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1958 the findings of fact made by the Commission and its exercise of

JjT administrative discretion based on those findings should not be inter-

GARDENS fered with by the Courts Union Gas Company of Canada Limited

ASSN Lrn Sydenham Gas and Petroleum Company Limited S.C.R 185

applied
CoLwooD

CEMETERY
Subsidiary grounds of attack on the Commissions decision should be dis

Co.etal
posed of as follows the fact that the appellant proposed to operate

the cemetery by means of subsidiary company to which the Com
mission agreed to grant second certificate on incorporation was not

an objection to the grant of the certificate to the appellant the

fact that the appellant held only an option on the lands in question

was not ground for refusing the certificate since the option assuming

it to be enforceable made the appellant an owner within the mean
ing of the statute there was no ground in the circumstances of the

case for saying that the Commission had unjustifiably received evi
dence without permitting the respondents to see it thus preventing

cross-examination and violating the rule audi alteram partem Toronto

Newspaper Guild Globe Printing Company S.C.R 18

distinguished

Per Locke The option was produced for examination by the Commis
sion with the express consent of counsel for the parties who now

objected and they should not now be heard to allege that the pro
ceedings were invalidated by this circumstance Scott The Fernie

Lumber Company Limited 1904 11 B.C.R 91 at 96 approved and

applied In other respects the appeal failed for the reasons given by

Sheppard J.A in his dissenting judgment in the Court of Appeal

APPEAL from judgment of the Court of Appeal for

British Columbia1 setting aside certificate of public

convenience and necessity granted by the Public Utilities

Commission Appeal allowed

Alan MacFarlane and Popham for the

appellant

Gordon Q.C for the respondents

The judgment of Kerwin C.J and Taschereau Cart-

wright and Abbott JJ was delivered by

ABBOTT The question raised on this appeal is

hether certificate of public convenience and necessity

issued by the Public Utilities Commission of British

Columbia under the provisions of the Public Utilities Act
R.S.B.C 1948 277 as amended was authorized in law

By the Cemeteries Act Amendment Act 1955 B.C
cetheteries in British Columbia were brought under

the jurisdiction of the Public Utiities Commission as

constituted under the Public Utilities Act the relevant

11957 22 W.W.R 3489 D.L.R 2d 653 75 292
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sections of the Cemeteries Act R.S.B.C 1948 41 as 1958

enacted by of the 1955 statute reading as follows Mass
GARDENS

Regulation of Cemeteries Crematoria and Columbaria AssN LTD

cemetery shall not be established or enlatged until the Minister CoLwoon

of Health and Welfare has approved of the si.te of the cemetery as fit CEMETERY

and proper place for the interment of the dead and the owner thereof has Co et at

obtained from the Commission certicate of public convenience and
Abbott

necessity under the Public Utilities Act

The Commission shall have jurisdiction over all cemeteries

columbarih and crematoria and the owners thereof and shall exercise

with respect theretp all the powers duties and functions relating to public

utilities conferred or imposed by the Public Utilities Act on the Com
mission to the extent to which such powers duties and functions are

exercisable and the provisions of the Pubhc Utilities Act other than

Part IV thereof so far as appropriate shall aply to cemeteries columbaria

Orematoria ahd the owners thereof

Without limiting the generality of subsection and notwith

standing the provisions of the Cemetery Companies Act the Cremation

Act or the Municipal Cemeteries Act the Commission may with the

approval of the Lieutenant-Governor in Council make regulations

Respecting the burial disinterment removal and disposal of the

bodies or other remainsof deceased persons

Respecting the plans survey arrangement condition care sale

and conveyancing of lots plots and other cemetery grounds and

property

Respecting the erection arrangement and iemoval of tombs

vaults monuments gravestones markers copings fences hedges

shrubs plants and trees in cemeteries-

Respecting charges for the sale and care of lots and plots

Respecting the collection amounts to be collected and investment

of funds for perpetual care and maintenance of cemeteries

Requiring the filing or registration of plans of cemeteries and

prescribing the contents and details of such plans and requiring

that burials be made in accordance with such plans

and such regulations may he general in their application or may be made

applicable specially to any particular locality or cemetery

Every person who fails or refuses to obey regulation of the

Commission made under this section is guilty of an offence and liable on

summry conviction to penalty of not less than ten dollars and not

more than five hundred dollars

The appellant proposed to establish and operate new

cemetery in the vicinity of Victoria and as required by

the statute applied to .the Public Utilities Commission for

certificate of public convenience and necessity There

were at the time two cemeteries in the area one the

Colwood Cemetery operated by privately-owned com

pany the other the Royal Oak Cemetery municipally-

operated cemetery controlled by the City of Victoria and

the Municipality oVSaanich Appellants pplication was
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opposed by those in control of the two existing cemeteries

MEM and by certain owners of property adjoining the site of
GARDENS

ASSN LTD the proposed new cemetery

C0Lw000
After hearing at which evidence was taken as to the

CEMETERY need for cemeteries in the Victoria area both present and
o.eta

future the Commission issued the certificate requested
AbbottJ Under 100 of the Public Utilities Act an appeal from

decision of the Commission lies to the Court of Appeal by

leave only upon question of law or as to the jurisdiction

of the Commission Appeal was taken to the Court of

Appeal for British Columbia and by majority decision

the Court of Appeal allowed the appeal and held that

the certificate should be set aside The present appeal is

from that judgment Sheppard while dissenting on

the main issues raised would have referred the matter

back to the Commission for rehearing on one matter

The term public convenience and necessity appears

to have been brought into the statute law in Canada from

the United States a.nd great many decisions were cited

to us indicating the meaning given to the term in that

country It is clear from these decisions that the word

necessity as contained in these American statutes cannot

be given its dictionary meaning in the strict sense

Canton-East Liverpool Coach Co et al Public Utilities

Commission of Ohio2 Wisconsin Telephone Co Railroad

Commission of Wisconsin et al.3 Wabash Ry
Co Commerce Commission4 San Diego Coronado

Ferry Co Railroad Commission of California et al.5

The meaning in given case must be ascertained by

reference to the context and to the objects and purposes

of the statute in which it is found

The term necessity has also been held to be not

restricted to present needs but to include provision for the

future Wabash Ry Co Commerce Commission

supra at 215 and this indeed would seem to follow

from 12 of the Public Utilities Act which provides that

the certificate may issue where public convenience and

necessity require or will require such construction or

operation

1957 22 W.W.R 348 D.L.R 2d 653 75 C.R.T.C 292

21930 174 N.E 244 41923 141 N.E 212 at 214

31916 156 N.W 615 51930 292 640 at 643
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It is obvious think that the phrase public convenience 1958

and necessity when applied to cemeteries cannot be given MEM

precisely the same connotation as when it is applied to i0

those operations more commonly looked upon as public

utilities such as electric power services water-distribution CEMETERY

systems railway lines and the like and this is borne out
Co et at

both by the terms of the statute which have quoted and Abbott

by the decisions of the American Courts to which we were

referred

The phrase also appears in The Municipal Franchises

Act R.S.O 1950 249 considered by this Court in

Union Gas Company of Canada Limited Sydenham Gas

and Petroleum Company Limited1 in the Aeronautics

Act R.S.C 1952 and have no doubt in other pro
vincial and federal statutes and it would think be both

impracticable and undesirable to attempt precise

definition of general application of what constitutes public

convenience and necessity As has been frequently pointed

out in the American decisions the meaning in given case

should be ascertained by reference to the context and to

the objects and purposes of the statute in which it is

found

As this Court held in the Union Gas case supra the

question whether public convenience and necessity

requires certain action is not one of fact It is pre

dominantly the formulation of an opinion Facts must

of course be established to justify decision by the

Commission but that decision is one which cannot be made

without substantial exercise of administrative discretion

In delegating this administrative discretion to the Com
mission the Legislature has delegated to that body the

responsibility of deciding in the public interest the need

and desirability of additional cemetery facilities and in

reaching that decision the degree of need and of desirability

is left to the discretion of the Commission

The findings of fact made by the Commission have

been concisely set forth by Sheppard J.A in his reasons2

and are in part as follows

That there are two established cemeteries in the district in ques

tion namely Royal Oak and Coiwood and these have vacant space

adequate for immediate needs

S.C.R 185 D.L.R 2d 65 75 C.R.T.C

222 W.W.R at 362
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1958 That the ervicŁs propoced by the appellant compafly tre similar

to those now available at Royal Oak that Colw0od is not modern but

GARDENS art older type of cemetery that Colwood has pioposed modernizing but

ASSN LTD that may be reconsidered If the respondent appellant company is

permitted to establish cemetery
CoLwoon

CEMRTERV That the estabhshed cemeteries Royal Oak and Colwood are not

Co et al adequate for the future that the available space at Royal Oak will be

filled in 10 to 15 years that the need for the future is recognized by both
Abbott

these cemeteries in that both are presently negotiating for additional land

That vacant cemetery spaces will be needed for the future that

the modern-type cemetery may by reducing the public demand for crema

tion increase the rate at which the available space will be filled

There was evidence before the Commission upon which

it could make the findings of fact which it did In my
opinion the majority of the Court of Appeal in holding

that in law the Commission could not find necessity upon
the acts recited in its judgment was merely substituting

its opinion for that of the Commission As this Court held

in the Union Gas case supra this is not question of

law upon which an appeal is given and the Court below

was therefore without jurisdiction It would have been

otherwise if it had been shown that the Commission had

given meaning to the words of the statute which as

matter of law they could not bear

Three subsidiary points were raised by respondents As

set out in their factum these are as follows

The Commission went beyond the authority given the statute by

granting the appellant certificate though the appellant was not meant to

establish or operate the cemetery itself but to form subsidiary to do that

to which the Commissioa bound themselves to give second certificate

The appellant had no basis for its application for certificate except

an option to bay site and the statute required it to be an owner
The Commission unjustifiably received evidence of the option with

out permitting the respoadents to see it thus preventing crossexamination

and infringing the audi alteranr partem rule

As to points and agree ith the views expressed

by Sheppard J.A that the certificate appears to be within

the powers conferred by the statute and that the optiOn

held by appellant assuming it to be enforceable did

enable appellant to Obtain and assert control sufficient

to constitute appellant an owner within the meaning of

the statute

As to the third point at the hearing before the Com
mission appellant called as witnesses the persons from

whom the option referred to had been obtained and the
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option itself was filed with the Commission Appellant

was apparently unwilling to exhibit the document to MEM
GARDENS

respondents at that time since this would have involved ASSN LTD

disclosing the purchase-price and the transcript of evidence
CoLw000

on this point reads in part as follows CEMETERY

Mr GORDON Just one point since the option itself has been the

subject-matter of considerable discussion wonder if it might be pro- Abbott

duced for examination by the Commission There have been certain

representations regarding it as to detail as to length of time and certain

questions have now arisen Could the Commission have it produced

merely to verify statements that have been made

Mr MACFARLANE am prepared to produce it to the Commission but

not to my learned friends Now state that that option has been executed

by these people Mr and Mrs Turner These people have sworn under

oath here to-day that they executed such an option atate that the

option is in favor of James Edwards the President of Memorial Gardens

Association of Canada Limited They swear the property that it covers

and they swear the expiry date have the option here but am not

going to tell my learned friends the price that Memorial Gardens

Association Limited is paying for this property which they would dearly

like to know and which is Mr and Mrs Turners private business The

company doesnt care if everybody knows but Mr and Mrs Turner are

selling it for price it is up to them

Mr GORDON It is essential to the jurisprudence to produce the docu

ment about which you are discussing It is the document the very basis

of the matter which we are dealing with Simply to make an oath on

something when
The CHAIRMAN think the document should be produced to the

Commission whose officers are under oath not to disclose confidential

information but if the document itself does contain certain information

that is confidential it neednt be disclosed to the public

Mr MACFARLANE That is my point am quite happy to disclose

the information to the Commission but dont feel it is such that should

be disclosed

Mr GoRDoN May just simply add this that in respect to this option

certain statements were made as to when it was entered into as to what

period it was extended to asking the Commission to make hurried

decision in order to meet with its requirements If these things are all

in the option we know at least that is bono Jide but having sworn state

ments made without the basic documents there at least to the Commission

is of little value

The CHAIRMAN The Commission will have the opportunity of com
paring the statements with the document

Mr GORDON Well that is perfectly satisfactory to me

It does not appear from the record that any person

opposing the application other than Mr Gordon asked for

the production of the option and Mr Gordon stated that

he was satisfied with the procedure proposed by the Com
mission These circumstances clearly distinguish this case
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1958 from that of Toronto Newspaper Guild Globe Printing

ri Company In these circumstances and in view of the

GARDEN
ASSN.LTD provisions of ss 58 72 and 75 of the Public Utilities Act

in my opinion this third point does not avail the
C0Lw000

CEMETERY respondents
Co et al

For the reasons which have given as well as for those
Abbott

of Sheppard J.A as to the main issue with which am
in substantial agreement would allow the appeal with

costs here and below and restore the certificate

LOCKE With the exception hereiiafter mentioned

agree with the reasons for judgment delivered by Mr
Justice Sheppard

While the -record does not disclose the fact assume

that Mr Gordon who cross-examined certain of the

witnesses on behalf of the Coiwood Cemetery Company

is member of the bar of British Columbia and that he

acted in that capacity at the hearing before the Public

Utilities Commission We were informed at the hearing

of this appeal that the person referred to was not Mr

Gordon Q.C who appeared for the respondents

before us

The passage from the transcript quoted in the reasons

oS my brother Abbott which have had the advantage

of reading shows that Mr Gordon asked that the option

might be produced for examination by the Commission

merely to verify statements that have been made The

chairman ruled that this should be done and counsel for

the appellant at once agreed that the information should

be disclosed to the Commission When the chairman said

that the Commission would have the opportunity of

comparing the statements that had been made with the

document Mr Gordon said that that was perfectly satis

factory None of the other parties represented before the

Commission appear to have evidenced any interest in the

nature of the option Having thus led the members of the

Commission to understand that the course proposed was

satisfactory to his clients they should not now be heard

to aliege that the proceedings were invalidated by the

SC.R 18 DL.R 561 106 C.C.C 225



S.C.R SUPREME COURT OF CANADA 361

very course of conduct that they assented to Scott The 1958

Fernie Lumber Company Limited

would allow this appeal with costs in this Court and

in the Court of Appeal CouwooD
CEMETERY

Appeal allowed with costs
Co et at

Solicitors for the appellant Clay MacFarlane Ellis

Locke

Popham Victoria

Solicitors for the respondent Colwood Cemetery Com

pany Crease Co Victoria

Solicitors for the respondent cemetery trustees Gregory

Grant Cox Harvey Victoria

Solicitors for the respondent District of Saanich

Manzer Wootton Drake Victoria

Solicitor for the respondent District of Victoria

OGrady Victoria

Solicitor for the individual respondents Patton

Victoria
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Definitions

In this Act:

"commission" means the British Columbia Utilities Commission under the Utilities
Commission Act;

"gas" includes natural, manufactured and mixed gas and liquefied petroleum gas;

"gas utility" means a person that owns or operates in British Columbia equipment or
facilities for the production, generation, storage, transmission, sale, delivery or furnishing
of gas for the production of light, heat, cold or power to or for the public or a corporation
for compensation, but does not include a company within the meaning of that word as
defined in the National Energy Board Act (Canada);

"land" includes

an easement or privilege in, to, on, under, over or in respect of land, and

foreshore and land covered by water;

"owner" means a person who is registered in a land title office as the owner of land or of a
charge on land, whether entitled to it in the person's own right or in a representative
capacity or otherwise, and, subject to the payment to the government of any unpaid
purchase money, includes a purchaser of Crown land and a pre-emptor of Crown land
and any person entitled to the minerals or timber in or on or a lease to Crown land;

  1

(a)

(b)
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"registrar" means the registrar under the Land Title Act for the land title district in which the
affected land is located.

Part 1

Authority and power of gas utilities

A gas utility that on April 14, 1954 was carrying on business as a gas utility in a
municipality or rural area is authorized and empowered, subject to the Utilities
Commission Act, to carry on its business as a gas utility in the municipality or rural area.

A gas utility to which a certificate of public convenience and necessity is granted after
April 14, 1954 under the Utilities Commission Act or the legislation that preceded it is
authorized and empowered, subject to the Utilities Commission Act, to carry on its
business as a gas utility in the municipality or rural area mentioned in the certificate.

Without limiting subsection (1) or (2), a gas utility authorized under either of those
subsections may do one or all of the following:

produce, generate, store, mix, transmit, distribute, deliver, furnish, sell and take
delivery of gas;

construct, develop, renew, alter, repair, maintain, operate and use property for
any of those purposes;

place, construct, renew, alter, repair, maintain, operate and use its pipes and
other equipment and appliances for mixing, transmitting, distributing,
delivering, furnishing and taking delivery of gas on, along, across, over or under
any public street, lane, square, park, public place, bridge, viaduct, subway or
watercourse

in a municipality, on the conditions that the gas utility and the municipality
agree to,

in a rural area that is not treaty lands, on the conditions that the minister
charged with the administration of the Transportation Act approves, or

in treaty lands, as applicable under the final agreement,
on the conditions the treaty first nation and gas utility agree to,
on notice to the treaty first nation, or
if, on receiving notice under clause (B), a work plan is required by
the treaty first nation, as set out in a work plan approved by the
treaty first nation.

Matters under former Act

A certificate, order, approval, rule, regulation, endorsement or decision made or deemed
to have been made in respect of a gas utility by the British Columbia Energy Commission
under the Energy Act, R.S.B.C. 1979, c. 108, and that was in force on
September 11, 1980, continues in force until it expires or is suspended, cancelled,
repealed or amended, and is deemed to be made by the British Columbia Utilities
Commission under this Act.

A filing, return or report respecting a gas utility, made or deemed to have been made to
the Energy Commission under the Energy Act, R.S.B.C. 1979, c. 108, before
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(2)

(3)

(a)

(b)

(c)

(i)

(ii)
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September 11, 1980, is deemed to have been made to the British Columbia Utilities
Commission under this Act.

Contractual rights preserved

Nothing in this Act limits, restricts or annuls the rights and privileges of a gas utility under an
existing contract between it and a municipality under a bylaw of a municipality or under an
Act.

Part 2

Definition

In this Part, "utility" means a gas utility authorized under section 2 to carry on its business
as a gas utility.

Right to expropriate land

A utility may expropriate any land in British Columbia reasonably required for its
undertaking, and, in that event, the Expropriation Act applies.

Power to enter and use land in certain cases

If, in the opinion of the commission, a delay in starting the construction of any works is
not in the public interest or would cause unnecessary inconvenience or expense to the
utility, the commission may authorize the utility to enter and use the land for
constructing and maintaining the works, once the utility has deposited with the
commission security in a form and amount the commission considers adequate to
indemnify the owner for damage the owner might sustain by construction of the works.

If the utility exercises its authority to enter and use the land, the utility must, within a
reasonable time, expropriate or otherwise acquire the land required, and, in that event,
the Expropriation Act applies.

Offence

A person who hinders or prevents entry on land or entry on or use of land under section 7
commits an offence.

Power to make regulations

The Lieutenant Governor in Council may make regulations referred to in section 41 of the
Interpretation Act.

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada
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	1. Introduction
	1. The Reconsideration Application submitted by the City of Coquitlam (the “City”) requests the British Columbia Utilities Commission (“BCUC”) to reconsider and vary Order G-80-19 dated April 15, 2019 regarding an application by FortisBC Energy Inc. (...
	2. Specifically, the Reconsideration Application requests that the BCUC rescind paragraphs 1 and 2 of Order No. G-80-19 in their entirety. For greater certainty, the Reconsideration Application is not seeking any reconsideration or variance of paragra...
	3. Pursuant to section 99 of the Utilities Commission Act (“UCA”), the BCUC may reconsider, vary or rescind a decision or order made by it.  Part V of the BCUC’s Rules of Practice and Procedure0F  identifies the matters that must be addressed in an ap...
	1.1. Background

	4. FEI’s LMIPSU Project involves the construction of a new 30-inch nominal pipe size intermediate pressure gas line (“NPS 30 Pipeline”) through the Cities of Coquitlam, Burnaby and Vancouver. The NPS 30 Pipeline is being constructed to replace FEI’s a...
	5. The new NPS 30 Pipeline is currently under construction. When it is completed and in service, FEI will permanently decommission the old NPS 20 Pipeline in Coquitlam at which time the NPS 20 pipes will cease to be, and will never again be, used or u...
	6. The portion of the NPS 20 Pipeline in Coquitlam is 5.5 kilometres in length and is located in Como Lake Avenue between Mariner Way at the eastern edge and the border with the City of Burnaby at the western edge. FEI wishes to abandon in place the 5...
	7. On June 28, 2018 FEI filed an application with the BCUC asking the BCUC to resolve certain issues that had arisen between FEI and the City in connection with FEI's LMIPSU Project in Coquitlam. The BCUC considered those issues in two proceeding phas...
	"NOW THEREFORE the BCUC orders as follows:
	1. Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to abandon the decommissioned NPS 20 Pipeline in place.
	2. Pursuant to section 32 of the UCA, upon request by the City in circumstances where it interferes with municipal infrastructure, the costs of removal of any portion of the decommissioned NPS 20 Pipeline shall be shared equally between FEI and the Ci...
	8. The City applied to the BCUC on May 16, 2019 for reconsideration and variance of the above paragraphs of Order G-80-19.1F
	1.2. Summary of the Grounds for Reconsideration

	9. The Reconsideration Application addresses in detail each of the matters that the BCUC considers in deciding whether to vary or rescind a decision or order made by it. In summary,
	 Order G-80-19, paragraphs 1 and 2 materially impact the City by purporting to (i) supplant the City’s rights as the exclusive owner of Como Lake Avenue and as regulator of FEI’s proposed use of the City’s lands to abandon in place FEI’s permanently ...
	 In making Order G-80-19, paragraphs 1 and 2, the BCUC erred in law by finding that (i) the BCUC had jurisdiction to authorize FEI and did authorize FEI, within the meaning of the term “authorization” as used in section 121 of the UCA, to abandon in ...
	1.3. Reconsideration Hearing Process

	10. Pursuant to Order G-150-19, the BCUC established a regulatory process for the Reconsideration Hearing that provided for the BCUC and interveners to submit information requests (“IRs”) to the City seeking clarification of matters in the Reconsidera...
	11. Pursuant to Order G-234-19, with the support of the City and interveners the BCUC ordered that the Reconsideration Hearing should advance to final written arguments.2F  The BCUC declined to provide any guidance to the parties in respect of issues ...
	12. The City's Final Argument is therefore focused on legal arguments in connection with the asserted errors in law and in particular in relation to the BCUC's interpretation and use of sections 32 and 121 of the UCA, as set out in the Reconsideration...
	2. Errors of Law
	2.1. Errors of Law underpinning Paragraph 1 of Order G-80-19
	2.1.1. BCUC Order and Reasons for Decision


	13. Paragraph 1 of Order G-80-19 states as follows:
	“1.  Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to abandon the decommissioned NPS 20 Pipeline in place.”
	The BCUC’s reasons underpinning paragraph 1 of Order G-80-19 are contained within section 2.4.1 of the Order G-80-19 Decision. As stated there, the key finding of the BCUC in support of paragraph 1 of Order G-80-19 was that “the BCUC in its 2015 CPCN ...
	14. It appears that on that basis alone, the BCUC concluded in the Order G-80-19 Decision that “the City purported exercise of its power under the Community Charter or Local Government Act to require the NPS 20 Pipeline be removed, is, in the Panel’s ...
	15. The BCUC's jurisdiction and the application of section 121 of the UCA were directly at issue in the original proceeding, but the BCUC did not in its Order G-80-19 Decision analyze the operation of section 121.
	16. Section 121 of the UCA provides as follow:
	121(1) Nothing in or done under the Community Charter or the Local Government Act
	(a) supersedes or impairs a power conferred on the commission or an authorization granted to a public utility, or
	(b) relieves a person of an obligation imposed under this Act or the Gas Utility Act.
	(2) In this section, "authorization" means
	(a) a certificate of public convenience and necessity issued under section 46,
	(b) an exemption from the application of section 45 granted, with the advance approval of the Lieutenant Governor in Council, by the commission under section 88, and
	(c) an exemption from section 45 granted under section 22, only if the public utility meets the conditions prescribed by the Lieutenant Governor in Council.
	(3) For the purposes of subsection (2) (c), the Lieutenant Governor in Council may prescribe different conditions for different public utilities or categories of public utilities.
	17. Section 121 of the UCA does not confer jurisdiction or powers on the BCUC; it prescribes how certain potential conflicts of laws are resolved as between anything in or done under the Community Charter or the Local Government Act, and, among other ...
	 a power conferred on the BCUC by another section of the UCA, or
	 an “authorization” granted to a public utility as defined in section 121(2) of the UCA.
	18. In section 2.4.1 of the Order G-80-19 Decision and in paragraph 1 of Order G-80-19, the BCUC characterised the “approval” in the Order C-11-15 Decision of FEI’s plans to abandon in place the decommissioned NPS 20 pipes as an “authorization” pursua...
	19. The City submits that the issues are:
	(i)  Does the BCUC have jurisdiction to grant a CPCN under section 46 of the UCA for abandonment in place of non-utility equipment?
	(ii)  If so, did the BCUC pursuant to Order C-11-15 grant to FEI a CPCN under section 46 of the UCA for abandonment in place of FEI’s decommissioned NPS 20 pipes?
	(iii) If so, does such CPCN grant to FEI the necessary property rights in Como Lake Avenue to facilitate abandonment in place of the decommissioned NPS 20 pipes without the City's agreement?
	20. As elaborated below, the City says that the answer to each of the three questions above is “no“.
	2.1.2. Does the BCUC have jurisdiction to grant a CPCN under section 46 of the UCA for abandonment in place of non-utility equipment?

	21. No, the BCUC does not have jurisdiction to grant a CPCN under section 46 of the UCA for abandonment in place of permanently decommissioned equipment that is not used and useful for the utility.
	22. A CPCN is granted to authorize the public utility, subject to the UCA, to construct and operate new public utility plant or system, or a new extension to an existing public utility plant or system. As articulated by the Supreme Court of Canada, co...
	"…the question whether public convenience and necessity requires a certain action is not one of fact. It is predominantly the formulation of an opinion. Facts must, of course, be established to justify a decision by the Commission but that decision is...
	23. Section 46(8) of the UCA provides that a public utility to which a CPCN is or has been issued is authorized, subject to the UCA, to construct, maintain and operate the plant, system or extension authorized in the certificate. Abandoning permanentl...
	24. A CPCN is not needed for and is not applicable to FEI's plan to abandon in place decommissioned equipment that is no longer used and useful for supply of gas to customers. FEI might require the permission of the BCUC under section 41 of the UCA be...
	41  A public utility that has been granted a certificate of public convenience and necessity or a franchise, or that has been deemed to have been granted a certificate of public convenience and necessity, and has begun any operation for which the cert...
	25. The BCUC’s permission pursuant to section 41 of the UCA is to cease the subject operation; it is not permission to abandon the subject equipment in place. Moreover, the BCUC’s permission pursuant to section 41 is not an “authorization” within the ...
	2.1.3. If so, did the BCUC pursuant to Order C-11-15 grant to FEI a CPCN under section 46 of the UCA for abandonment in place of FEI’s decommissioned NPS 20 pipes?

	26. No, the BCUC did not pursuant to Order C-11-15 grant to FEI a CPCN under section 46 of the UCA for abandonment in place of FEI’s decommissioned NPS 20 pipes.
	27. As stated in section 1.4 (Approvals sought) of the Order C-11-15 Decision, FEI’s December 19, 2014 application to the BCUC was for a CPCN to construct and operate the new NPS 30 Pipeline. FEI did not request a CPCN in relation to decommissioning a...
	28. The CPCN granted by the BCUC pursuant to Order C-11-15 is specified in paragraph 1 of that Order:
	“1. Pursuant to sections 45 and 46 of the Utilities Commission Act (UCA), a Certificate of Public Convenience and Necessity is granted to FortisBC Energy Inc. (FEI) to construct and operate:
	a. the Coquitlam Gate IP Project along the preferred route option that follows Lougheed Highway through Sections 5 and 6; and
	b. the Fraser Gate IP Project for the shorter 280m pipeline segment.” [underlining added]
	29. Paragraphs 2 and 3 of Order C-11-15 were made pursuant to sections 59 to 61 of the UCA, and paragraph 4 is a general directive to FEI to comply with the directives in the reasons for decision. Paragraph 1 of Order C-11-15 clearly granted to FEI a ...
	30. Clearly, paragraph 1 of Order C-11-15 granted to FEI a CPCN to “construct and operate” the new NPS 30 Pipeline, along the preferred route option, and did not grant to FEI a CPCN to construct and operate the NPS 20 Pipeline (which was constructed i...
	31. Accordingly, the BCUC’s “approval” in section 2.3.3.5 of the Order C-11-15 Decision of FEI’s plans to abandon in place its decommissioned NPS 20 pipes cannot be and is not a CPCN issued under section 46 of the UCA and therefore is not an “authoriz...
	2.1.4. If so, does such CPCN grant to FEI the necessary property rights in Como Lake Avenue to facilitate abandonment in place of the decommissioned NPS 20 pipes without the City's agreement?

	32. Even if the BCUC has the jurisdiction to grant a CPCN under section 46 of the UCA for abandonment in place of permanently decommissioned non-utility equipment, and the BCUC did so pursuant to Order C-11-15, both of which propositions are rebutted ...
	33. The rights of a gas utility as defined in the Gas Utility Act (“GUA”), including FEI, to place, maintain and operate its gas distribution equipment in a municipality, rural area, or in treaty lands, and to expropriate land for its undertaking are ...
	 Section 2(3)(a) of the GUA authorizes the gas utility to undertake certain prescribed categories of gas-related activities in a municipality or rural area: produce, generate, store, mix, transmit, distribute, deliver, furnish, sell, and take deliver...
	 The GUA then prescribes eight ancillary powers of the gas utility in section 2(3)(b): construct, develop, renew, alter, repair, maintain, operate and use property for any of those purposes specified in s. 2(3)(a) (the “Ancillary Powers”).
	 Section 2(3)(c)(i) of the GUA then prescribes ancillary property usage rights in respect of municipal lands such as Como Lake Avenue, subject to conditions agreed to by the municipality: the right to place, construct, renew, alter, repair, maintain,...
	 Lastly, section 6 of the GUA authorizes the gas utility to expropriate any land in British Columbia reasonably required for its undertaking subject to the Expropriation Act.
	34. The GUA, s. 2(3)(b) Ancillary Powers and s. 2(3)(c)(i) Ancillary Property Rights are all clearly for the purposes of the s. 2(3)(a) Gas Activities, and may only be exercised in furtherance of such purposes. Thus, the statutory scheme does not conf...
	35. The BCUC’s “approval” in section 2.3.3.5 of the Order C-11-15 Decision did not confer on FEI property rights over City lands. There is no conflict in law between that BCUC “approval” and the City's requirement that FEI obtain from the City the nec...
	2.1.5. Conclusions regarding Paragraph 1 of Order G- 80-19

	36. Once decommissioned, the NPS 20 pipes will never again be used to supply gas to FEI customers and, accordingly, will cease to be used and useful for any utility purpose. A CPCN pursuant to section 46 of the UCA authorizes the construction and oper...
	37. Thus, the City submits that the BCUC erred in law in finding that (i) the BCUC had “authorized” FEI, within the meaning of section 121 of the UCA, to abandon in place FEI’s decommissioned NPS 20 pipes in Como Lake Avenue, and (ii) section 121 of t...
	38. As landowner and primary regulator of all uses of Como Lake Avenue, it is the City’s jurisdiction to consider the impacts and risks of FEI’s proposal to abandon in place its decommissioned NPS 20 pipes that are wrapped in a coal tar, asbestos coat...
	2.2. Errors of Law underpinning Paragraph 2 of Order G-80-19
	2.2.1. BCUC Order and Reasons for Decision


	39. Paragraph 2 of Order G-80-19 states as follows:
	“2.  Pursuant to section 32 of the UCA, upon request by the City in circumstances where it interferes with municipal infrastructure, the costs of removal of any portion of the decommissioned NPS 20 Pipeline shall be shared equally between FEI and the ...
	40. The BCUC’s reasons underpinning paragraph 2 of Order G-80-19 are contained within section 2.4.2 of the Order G-80-19 Decision. As stated there, the key findings of the BCUC in support of paragraph 2 of Order G-80-19 were that “It is clear... that ...
	41. Despite the fact that the BCUC's jurisdiction and the applicability of section 32 of the UCA were directly at issue in the original proceeding, the BCUC did not in its Order G-80-19 Decision analyze the criteria that must be met for section 32 to ...
	42. Section 32 of the UCA provides as follow:
	32 (1) This section applies if a public utility
	(a) has the right to enter a municipality to place its distribution equipment on, along, across, over or under a public street, lane, square, park, public place, bridge, viaduct, subway or watercourse, and
	(b) cannot come to an agreement with the municipality on the use of the street or other place or on the terms of the use.
	(2) On application and after any inquiry it considers advisable, the commission may, by order, allow the use of the street or other place by the public utility for that purpose and specify the manner and terms of use.
	43. It is apparent that section 32 only applies if “a public utility… has the right to enter a municipality to place its distribution equipment…” (underlining added) and cannot come to an agreement with the municipality on such use of the street or ot...
	44. The City submits that the issues are:
	(i)  Does section 32 apply in circumstances where FEI cannot come to an agreement with the City in regards to FEI’s plan to abandon its permanently decommissioned NPS 20 pipes in Como Lake Avenue?
	(ii)  If so, was it reasonable for the BCUC to specify that the costs of removal of all, or a portion of, the decommissioned NPS 20 pipes shall be shared equally between FEI and the City?
	45. As elaborated below, the City says that the answer to each of the two questions above is “no“.
	2.2.2. Does section 32 of the UCA apply in these circumstances?

	46. No, section 32 of the UCA does not apply in these circumstances.
	47. Clearly, FEI is not seeking to “place” the NPS 20 Pipeline in Como Lake Avenue; the NPS 20 Pipeline has been there for over 60 years.
	48. Moreover, section 32 applies in relation to FEI using municipal real property to place its “distribution equipment”, which term is defined in section 1 of the UCA as “posts, pipes, wires, transmission mains, distribution mains and other apparatus ...
	49. Section 32 does not apply in circumstances where FEI might want to place or keep equipment on or within a municipality’s real property if the equipment is not such “distribution equipment”. Permanently decommissioned pipes (filled with cement to p...
	2.2.3. If so, was it reasonable for the BCUC to specify allocation of costs for the removal of the decommissioned NPS 20 pipes?

	50. No, it was not reasonable for the BCUC to specify allocation of costs for the removal of the decommissioned NPS 20 pipes.
	51. In addition to the error of law in finding that section 32 provides the BCUC with jurisdiction in these circumstances, the City further submits that the BCUC made an error in specifying in paragraph 2 of Order G-80-19 that the costs of removal of ...
	52. The BCUC stated that its intention for requiring the City to share equally FEI's costs to remove its decommissioned pipes was that it "lessens the likelihood of the City making unnecessary or unreasonable requests for removal of the NPS 20 Pipelin...
	53. The City submits that there will be no need to reconsider the cost allocation methodology in paragraph 2 of Order G-80-19 if the BCUC on reconsideration or the Court of Appeal on appeal concludes that section 32 does not apply and the BCUC had no ...
	2.2.4. Conclusions regarding Paragraph 2 of Order G-80-19

	54. The NPS 20 pipes that FEI will permanently decommission have been in Como Lake Avenue for over 60 years, and once decommissioned will never be used to supply gas to FEI customers. The decommissioned NPS 20 pipes are clearly not “distribution equip...
	55. Accordingly, the City submits that the BCUC erred in law by finding that section 32 applies to provide the BCUC with jurisdiction to specify by order the manner and terms under which FEI may use Como Lake Avenue to store decommissioned NPS 20 pipe...
	3. Final Conclusions
	56. The legislative scheme of the GUA and sections 32, 46 and 121 of the UCA ensure that a gas utility under the GUA (e.g., FEI) is able on reasonable terms to use municipal public places for the purpose of placing gas distribution system extensions t...
	57. In aid of that objective, the BCUC is given certain powers to decide in the public interest the need and desirability of proposed additional gas distribution equipment, and to specify the terms under which FEI may place such equipment on or within...
	58. The BCUC's powers do not extend to granting FEI the necessary property rights in Como Lake Avenue to facilitate abandonment in place of the decommissioned NPS 20 pipes, nor to supersede the City's requirement that FEI obtain from the City such pro...
	59. Therefore, the City reiterates its request that the BCUC rescind paragraphs 1 and 2 of Order No. G-80-19 in their entirety.



