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1 Introduction 

1.1 Application and Process Summary 

 On August 16, 2019, Creative Energy Vancouver Platforms Inc (Creative Energy) filed with the British 
Columbia Utilities Commission (BCUC, Commission) its Application for a Certificate of Public 
Convenience and Necessity (CPCN), pursuant to sections 45 and 46 of the Utilities Commission Act 
(the UCA) to acquire and operate a district thermal energy system (TES) to provide cooling (District 
Cooling System, or DCS) to each of the four buildings of the Vancouver House Development in the 
South Downtown neighbourhood of Vancouver (the Vancouver House Development)(the 
Application).  

 A Draft Order at Appendix 1 to the Application comprises the sole request for approval in the matter 
of this proceeding. 

 Westbank Projects Corp. (Westbank, the Developer), a party affiliated with Creative Energy, is 
constructing the Vancouver House Development. The Developer has been responsible for the design 
and construction of the works associated with the DCS as part of the construction of the Vancouver 
House Development.  

 Two subsidiaries of the Developer, Howe Street Ventures Ltd. and Howe Street Property Inc., are 
collectively the Owner of Buildings 1, 3 and 4 of the Vancouver House Development. Howe Street 
Property Inc. is the beneficial owner of Buildings 1, 3 and 4 of the development, and Howe Street 
Ventures Ltd. holds registered title to those lands and premises in trust as a bare trustee and 
nominee for Howe Street Property Inc.  

 Building 2 is a residential strata building and has recently been subdivided by a strata plan, which 
formed a Strata Corporation as the owner of the common property within Building 2 and formed 
individual strata lots.  As at the date of this submission, Howe Street Property Inc., as the beneficial 
owner, and Howe Street Ventures Ltd., as the registered owner, are the owners of the majority of 
the individual strata lots within Building 2, but are currently in the process of transferring title to 
such strata lots to individual purchasers.1 

 Creative Energy and the Owner entered into a Construction and Purchase Agreement2 in February 
2016 (the Purchase Agreement), through which Creative Energy has agreed to purchase the 
completed DCS and operate the DCS as a utility to provide thermal energy (cooling) services to each 
of the four buildings of the Vancouver House Development. Appendix 2 of the Application provides 
a copy of the Purchase Agreement.  

 
1 Accordingly, there will be two customers of the DCS for whom Customer Service Agreements will be in place and 
for whom rates for service will be charged, the Owner and the Strata Corporation. 
2 The agreement is a “Construction and Purchase Agreement”, which contemplates the purchase of the DCS by 
Creative Energy but also contemplates the construction of utility infrastructure in the development for the 
provision of Heating Services via an offsite plant, and requires the developer to connect to Creative Energy’s utility 
infrastructure for the delivery of heating services to the Development.   
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 Creative Energy’s obligation to purchase the DCS under the Purchase Agreement is contingent on 
Creative Energy receiving CPCN approval for the acquisition and operation of the DCS.  Article 2.2 of 
the Purchase Agreement sets out a condition obligating Creative Energy to carry out the 
transactions contemplated by this Agreement conditional upon Creative Energy obtaining, by no 
later than October 1, 2017, the necessary approvals of all Governmental Authorities, including the 
BCUC, to allow for Creative Energy to own and operate the Energy System in accordance with this 
Agreement. This expiry date of this condition is a non-issue. 

 While the October 1, 2017 date referenced in Article 2.2 has obviously passed, both Creative 
Energy and the Owner continue to support the intended outcome of the Purchase Agreement 
overall and have agreed verbally to amend the date in section 2.2 of the Purchase Agreement to 
October 1, 2020.  

 Creative Energy submits that this verbal agreement of the parties reflects ongoing support for 
the intended outcome of the Purchase Agreement and is sufficient. The parties will execute an 
amendment to the Purchase Agreement to extend the expiry date only if required by the 
Commission as a condition of CPCN approval. 

 If this Application is approved by the Commission, Creative Energy will purchase the DCS and 
assume the entirety of the DCS utility assets on an unencumbered basis. At that stage, Creative 
Energy will operate the DCS as a public utility to provide cooling services to two customers: the 
Owner of Vancouver House Development Buildings 1, 3 and 4, and the Building 2 Strata 
Corporation.3  

 By Order G-222-19, the Commission established a written hearing process to review the Application, 
and the regulatory timetable was further amended as per Order G-277-19.  

 One intervener, the Commercial Energy Consumers Association of British Columbia (CEC) registered 
to participate in the proceeding. While the CEC does not represent either of the two customers of 
the DCS, it did direct attention into whether there are any impacts of Creative Energy’s Application 
on commercial ratepayers of Creative Energy’s core steam utility.  

 One letter of comment supporting approval of the Application as filed was received from Westbank 
and the Owner (Exhibit E-1). 

1.2 Applicable Context and CPCN Considerations 

 The DCS is almost completely built and the Developer is the current owner of the DCS utility 
equipment.  

• The Developer has constructed all four buildings in the Vancouver House Development on 
similar timelines, and within close proximity to each other, which provided it the 
opportunity to put in place a cost-effective TES for cooling as compared to the alternative of 
building, operating and maintaining separate cooling plants and systems in each of the four 

 
3 Exhibit B-1, p. 8 
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buildings.4 The buildings require cooling for livability and comfort. It is clear that the 
Vancouver House Development buildings need cooling and that the DCS will cost-effectively 
serve that need.  

 If this Application is not approved by the Commission, the Developer will continue to own and 
operate the DCS and, as a result of providing thermal energy (cooling) service to the residential 
strata building, it would be a new public utility under the UCA.    

 The Developer considers this alternative neither necessary nor practical, preferring to sell the asset 
to Creative Energy, a well-established TES utility, as agreed-to.5   

 In summary, Creative Energy’s CPCN Application is effectively an application for approval to acquire 
and operate existing utility equipment. Subject to the Commission’s decision, the ultimate owner of 
the utility equipment will be regulated as a Stream B Utility. 

• On December 21, 2019, by Order G-251-18, the Commission denied Creative Energy’s 
application that the DCS be considered a Stream A TES. Creative Energy filed this Application 
for a CPCN consistent with the requirements of a Stream B TES, in accordance with 
Appendix A of Commission Order G-27-15 (the TES Regulatory Framework Guidelines), and 
in accordance with Appendix A of Commission Order G-20-15 (the CPCN Application 
Guidelines).6 

 The issue arising from this Application is therefore not whether it is in the public convenience and 
necessity for the DCS to be built or whether there are feasible alternatives to the DCS. Rather, the 
question is whether the public interest is better served by Creative Energy acquiring and operating 
the DCS as compared to the status quo where the DCS is operated as a utility by the Developer who 
has no experience as a regulated public utility. The question whether the proposed acquisition and 
operation of the DCS by Creative Energy is in the public convenience and necessity requires the 
Commission to decide, in the public interest, the need and desirability of the proposed action. In 
reaching its decision, the degree of need and of desirability is left to the discretion of the 
Commission. 7 

 The remaining sections of this argument will elaborate on the material aspects and evidence in 
support of Creative Energy’s request for approval of a CPCN to acquire and operate the DCS as in the 
public interest. 

2 The Need and Desirability of Creative Energy’s Acquisition of the DCS 

 The table that follows below summarizes the matters that are material to the Commission’s 
deliberation and decision in respect of the public interest served through approval of Creative 

 
4 Exhibit B-1, pp. 9-10 
5 Refer for example to Exhibit E-1 
6 Exhibit B-6, Response to BCUC IR 24.2 
7 Exhibit B-6, Response to BCUC IR 1.1 
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Energy’s Application as compared to the alternative of the Developer retaining ownership of the 
DCS and being regulated as a Stream B utility. 

 The materiality of the differences between the two alternatives is presented in accordance with the 
applicable legislation and the requirements inherent in the Commission guidelines for review of TES 
and CPCN applications.  

 As the table highlights, many considerations that typically encompass review of a CPCN application 
are neutral and engage no discretion of the Commission in respect of determining that Creative 
Energy’s acquisition and operation of the DCS utility is in the public interest.  As noted, the DCS is 
almost completely built and will provide utility thermal energy (cooling) service across a property 
line to the Building 2 Strata Corporation.  

 In respect of the material differences between the alternatives, Creative Energy submits that the 
public interest is better served if Creative Energy acquires and operates the DCS, and accordingly the 
Commission ought to decide that this action is needed and desirable in the public interest. 

Component or Risk  CEV vs. Developer  
Own and Operate 

Comment 

B.C.’s Energy Objectives 
and Policy 
Considerations8 

Neutral • Independent of ownership 

Project Need 
Alternatives and 
Justification 

Neutral • Independent of ownership  
• The Developer’s design of the Vancouver House 

Development drove the need and design for the DCS and 
there are no practical alternatives  

Project Design Neutral • Independent of ownership  
• On the Developer’s prerogative, the design and 

construction of the buildings can only accommodate the 
DCS9 

• The Developer retained Integral Group to design the DCS 
and it incorporated that design into the overall design of 
the Vancouver House Development 10  

• Creative Energy retained a third-party engineering 
consultant, Kerr Wood Leidel Consulting Engineers to 
conduct a peer review of Integral Group's design in 
comparison to generally accepted specific demand and 
energy factors for similar types of buildings  

• The results of the peer review were satisfactory and 
Creative Energy did not impose design requirements on 
the DCS 11 

 
8 Refer to Replacement Table 11 at Exhibit B-6, Response to BCUC IR 19.1. Most Energy Objectives are applicable to 
BC Hydro and other large utilities and a limited set apply in respect of construction of the DCS. 
9 Exhibit B-1, p. 9 
10 Exhibit B-1, p. 1 
11 Exhibit B-6, Response to BCUC IR 23.1; Exhibit B-8, Response to BCUC IR 29.2 
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Component or Risk  CEV vs. Developer  
Own and Operate 

Comment 

Public and First Nations 
Consultation and Public 
Acceptance Risk 

Neutral • Independent of ownership  
• The DCS impacts only the customers and occupants of the 

Vancouver House Development 
• The customers of the DCS – the Owner and Strata 

Corporation – have been provided with the essential 
information in accordance with the TES Regulatory 
Framework Guidelines, that which is comprised by the 
intended Customer Service Agreement for the DCS12 

• All potential purchasers/end-users were provided with 
information about the DCS as part of the disclosure 
statement for the development13 

• In accordance with Order G-222-19, Creative Energy 
provided notice of the Application directly to all parties 
that purchased units in the Vancouver House Development 
and any tenants of the Vancouver House Development; 
that is, to over 600 people in total. Creative Energy 
received one inquiry in response, that being from a realtor 
whose request for further understanding of the matter was 
readily answered through a brief phone call 

Project Cost The public interest is 
better served by 
approval of Creative 
Energy’s Application 

• Creative Energy is acquiring the DCS at a reasonably 
determined forecast cost plus contingency as agreed-to in 
the Purchase Agreement, and the mechanism put in place 
has protected customers from the actual higher cost of 
construction incurred by the Developer 

• The Developer has assumed the risk of any construction 
costs over and above the purchase price  

• Creative Energy's cost savings on the purchase price will be 
passed on to the customers in the form of lower rates as 
compared to if Creative Energy were to not acquire and 
operate the DCS 

Utility Operations and 
Regulatory Efficiency 

The public interest is 
better served by 
approval of Creative 
Energy’s Application 

• Creative Energy’s experience in operating thermal energy 
systems of this nature, along with the reliable technology 
being implemented will result in minimal to no risk in 
operating and maintaining the DCS outside of normal 
practice.14 

• Creative Energy’s comparably extensive regulatory 
experience and institutional knowledge of applicable 
processes and legislation in contrast to limited to no 
experience by the Developer avoids additional costs 
related to contracting requirements and administrative 
complexity15  

 
12 Exhibit B-8, Responses to BCUC IR 2.2 and 2.3 
13 Exhibit B-1, p. 23 
14 Exhibit B-1, p. 20 
15 Exhibit B-6, Response to BCUC IR 1.3 
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Component or Risk  CEV vs. Developer  
Own and Operate 

Comment 

Technology and 
Reliability Risk 

Neutral • Independent of ownership  
• The DCS is almost completely built 
• Creative Energy confirms that the Developer selected 

established chiller and cooling tower technology that is 
proven to be reliable and efficient and has strong local 
vendor support.16 

Fuel Cost and 
Availability 

Neutral • Independent of ownership  
• The DCS is almost completely built and the fuel source is 

electricity 

Customer Base Neutral • Independent of ownership  
• The DCS is almost completely built and the customer base 

is secure 

Load Forecast Neutral • Independent of ownership  
• Load forecasts are inherently uncertain  

Cost Recovery, Financial 
Risk and Ratepayer 
protection 

Neutral • The DCS will not connect to any other developments and 
Creative Energy’s purchase and operation of the DCS will 
not impact rates or service for any Creative Energy 
customers outside of the Vancouver House Development.  

• Existing Creative Energy customers will not bear any risk as 
a result of the acquisition. 

• Potential cross-subsidization risk is fully mitigated 

3 Creative Energy’s acquisition and operation of the DCS supports the public interest 

3.1 Purchase Price 

 The purchase price is the actual cost to construct the DCS up to a maximum of no more than $2.53 
million, which is an agreed-to forecast cost of $2.2 million plus 15 percent.  

 The 15 percent is a negotiated amount for contingency that was factored into establishing the cap 
on the purchase price.   

 A cap on the purchase price was put in place to provide the Developer with the incentive to manage 
their design and construction costs carefully. Without a purchase price cap in place, Creative Energy 
would be responsible for costs that it would have no ability to manage, and which would therefore 
be a poor contractual structure.17 

 

 
16 Exhibit B-7, Responses to CEC IR 3.2 and 3.3 
17 Exhibit B-7, Response to CEC IR 2.1 
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 The negotiation of the purchase price is reasonable under the mechanisms put in place to establish 
a price cap.  

• The purchase price and contractual cap on that price was developed from a forecast cost to 
construct the TES in accordance with the preliminary budget definition.   

• The forecast cost was developed by the Developer’s construction team, who have extensive 
experience constructing in the lower mainland over recent years.   

• Any risk around the cost estimate was wholly mitigated by the contractual mechanism to 
reduce the purchase price if the actual construction costs were less than the forecast cost. 18  

 The Construction and Purchase Agreement and the Contribution Agreement were entered into in 
February 2016 with the negotiation of their terms occurring before that. No current Creative Energy 
employee had a direct role in the negotiation of those agreements. Based on the terms of the 
Construction and Purchase Agreement and in particular how the terms allocate risks associated with 
project costs, Creative Energy verily believes that the Creative Energy staff involved at the time did 
their own review to verify that the forecast cost is reasonable.19 

3.2 Cost of Service 

 The Developer's costs of constructing the DCS are in excess of $2.53 million. The Developer’s current 
estimated cost to construct the DCS is $2.98 million, or over $400,000 more than the agreed-to 
maximum purchase price.20 

 Creative Energy's cost savings on the purchase price will be passed on to the customers in the form 
of lower rates as compared to if Creative Energy were to not purchase and operate the DCS but the 
Developer retains ownership.  

 Creative Energy has observed that benchmark rates are appropriate for comparing project 
alternatives (within a CPCN application for example) but the value of such comparisons for assessing 
individual utility cost of service (within a Utility Revenue Requirements Application for example) is 
context and jurisdiction dependent, and may vary for example by climate, loads, building typology, 
building codes, financing inputs, fuel costs and regulatory parameters.21  

 The material and relevant rate comparison, therefore, is to the alternative of the Developer 
retaining ownership and operation of the DCS, underscoring the demonstrably higher cost of service 
related to the Developer alternative in comparison to Creative Energy’s proposed acquisition and 
operation of the DCS.22 

 While Creative Energy has not at this time proposed rates for the DCS, under generally conservative 
assumptions the estimated annual cost of service associated with the Developer owning and 

 
18 Exhibit B-6, Response to BCUC IR 26.2 
19 Exhibit B-8, Response to BCUC IR 8.1 
20 Exhibit B-6, Response to BCUC IR 26.1, Attachment 26.1B; Exhibit B-8, Response to BCUC IR 11.1 
21 Exhibit B-8, Responses to BCUC IRs 19.2 and 19.3 
22 Exhibit B-8, Response to BCUC IR 19.3 
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operating the DCS is approximately 9 percent higher compared to Creative Energy owning and 
operating the DCS.23 By extension, the rates put in place to recover the cost of service of the DCS 
over time will necessarily reflect the comparative value of Creative Energy’s acquisition of the DCS. 

 The DCS will not connect to any other developments and Creative Energy’s purchase and operation 
of the DCS will not impact rates or service for any Creative Energy customers outside of the 
Vancouver House Development. The DCS will be paid for by a combination of equity provided by 
Creative Energy’s shareholders and debt.24 Cash will not be provided by the regulated steam heat 
utility. 25 No DCS costs will be paid by steam utility ratepayers.26 

3.3 Contribution Agreement 

 The Contribution Agreement is an agreement for Creative Energy to pay the Owner for the building 
floor space utilized by the cooling plant at a rate of $20 per square foot per annum. As described in 
section 4.3 of the Application and as annotated in the indicative revenue requirements summary in 
Table 10 of the Application, the plant will occupy a space of approximately 1,600 square feet for an 
annual estimated cost of $32,000, to be escalated at inflation and to be recovered from ratepayers 
as a component of the non-fuel operating costs of the system.  

 The Contribution Agreement was required because the most cost-effective solution is to locate the 
DCS equipment in a secure enclosure in close proximity to the four buildings to be served. Access to 
the space enclosing the DCS is controlled and monitored, and the room is keyed for Creative Energy 
only. The reasonable cost to securely house the DCS equipment is a cost of providing cooling service 
and should be included in rates.27   

 Consideration must also be given to the fact that the Developer may, over the course of the life of 
the DCS, sell one or more of the buildings.  

 No current Creative Energy employee had a direct role in the negotiation of the Contribution 
Agreements, but Creative Energy verily believes that the negotiated terms are reasonable. Recent 
comparables for space at BC Place Stadium (for the Expo Plant) and for space at the Main & Keefer 
development suggest that the $20 per square foot rate under the Contribution Agreement is 
reasonable.28 Creative Energy believes that the contribution rate is consistent with the market value 
of the space occupied.29 

3.4 Utility Operations and Regulatory efficiency 

 Creative Energy is an established public utility company. Creative Energy's acquisition of the DCS will 
provide proper separation of the ownership of the regulated DCS from the unregulated Vancouver 
House Development, simplifying the ownership, regulatory, managerial, and administrative aspects 

 
23 Exhibit B-8, Response to BCUC IR 1.1 
24 Exhibit B-7, Response to CEC IR 10.1 
25 Exhibit B-7, Response to CEC IR 10.1.1 
26 Exhibit B-7, Responses to CEC IR 10.4, 10.5 and 10.7 
27 Exhibit B-8, Response to BCUC IR 23.3.1 
28 Exhibit B-8, Response to BCUC IR 23.3; Exhibit B-9, Responses to CEC IRs 18.5 and 18.6 
29 Exhibit B-8, Response to BCUC IR 23.3.1 
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of the DCS and facilitating reporting to the Commission, which will in turn increase regulatory 
efficiency and reduce costs.30  

 By comparison, the Developer is not in an advantageous position to manage the regulatory and 
operational requirements to support operating the DCS as a public utility. 

 If this Application is not approved by the Commission, the Developer will continue to own and 
operate the DCS and, as a result of providing service to the residential strata building, would be a 
new public utility under the UCA. This would require the Developer to apply for a CPCN for 
operation of the DCS and potentially reorganize to separate the utility business from the non-utility 
business at Vancouver House.31  The result would be higher customer costs, in particular to the 
residential strata. In addition, overall transaction and regulatory costs to support and acquire the 
knowledge and expertise to operate within the utility sector would increase, diminishing regulatory 
efficiency overall, which would also therefore not support the public interest.32  

 The benefits of Creative Energy’s acquisition will be leveraged further through Creative Energy’s 
operation of the thermal system for heating in the Vancouver House Development, for which 
Creative Energy was granted a CPCN to construct and operate by Commission Order C-1-19.33  

 There will be a single seat monitoring system, allowing operations staff to monitor both the heating 
and cooling TES systems simultaneously.  Furthermore, staff coming to site to perform inspections, 
maintenance, repairs and so on will be able to inspect both systems in the same trip, which 
increases the level of direct and efficient oversight of both systems.34 

 Cost separation between the Cooling TES and the Heating TES will be maintained.  Each system will 
be operated as separate district energy utilities with separate approved rates and terms and 
conditions of service.35  

 The costs to operate each system will be directly charged or allocated as applicable, and approved 
revenue requirements and rates will be determined on that basis.  Please refer to the responses to 
CEC IR series 4 for further elaboration, for example.36 

 If the Application is not approved, it is possible that the Developer may choose to retain Creative 
Energy as contractor to operate and maintain the DCS and provide support for regulatory processes. 
However, that outcome would be less supportive of the public interest because it would present 
overall lower efficiency, and higher cost and risk to the customers of the DCS.37 

30 Exhibit B-1, p. 9; Exhibit B-6, Responses to BCUC IR 1.1, 1.2 and 1.3 
31 Exhibit B-6, Responses to BCUC IR 1.2 and 1.4 
32 Exhibit B-1, p. 9; Exhibit B-6, Response to BCUC IR 1.4 
33 Exhibit B-6, Responses to BCUC IRs 1.1 and 11.1 
34 Exhibit B-8, Response to BCUC IR 1.3 
35 Exhibit B-7, Response to CEC IR 28.3 
36 Exhibit B-7, Response to CEC IR 28.4 
37 Exhibit B-7, Response to CEC IR 1.4; Exhibit B-6, Responses to BCUC IR 1.3 and 1.4 
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4 Conclusion 

 For these reasons Creative Energy submits that the public interest is better served if Creative Energy 
acquires and operates the DCS, and accordingly the Commission ought to decide that this action is 
needed and desirable in the public interest.

All of which is respectfully submitted this 10th day of January 2020. 

By: _________________________ 

Rob Gorter 

Director, Regulatory Affairs and Customer Relations 

Creative Energy Vancouver Platforms Inc. 
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