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1. Introduction 

1.1 Summary of the CEC’s Position 

1. The only issue before the Commission at this point of the proceeding is the allocation of costs 

stemming from removal of NPS 20 Pipeline, as previously decided by the Commission in 

paragraph 2 of BCUC Order G-80-19. The CEC submits that the Commission’s determinations 

in Order G-80-19 can be taken as correct and reasonable in regards to allocation of costs for 

decommissioning and abandonment/removal of the NPS 20 Pipeline.  While the CEC submits 

the allocation was overly generous to the City, the Reconsideration Application should be 

denied and the Commission’s original allocation maintained. 

2. Alternatively, the Commercial Energy Consumers Association of British Columbia (the 

“CEC”) submits that the silence on the issue in the original negotiated 1957 agreement 

between the parties (including the predecessor to FortisBC Energy Inc. (“FEI”)) (the “1957 

Agreement”), and the confirmation by the Commission in the CPCN approving the 

abandonment proposal of FEI — which was not disputed by the City as it did not participate in 

that proceeding — should fairly result in all costs of removal being borne by the City.  This is a 

fair, reasonable and correct assessment of the evidence given the failure of the City to explain 

why it did not negotiate allocation of such costs when it approved the installation of the 

pipeline in the 1957 Agreement.  That agreement is the best available evidence on the intention 

of the parties.  This position is also clearly consistent with the CPCN of the Commission 

approving abandonment of the NPS 20 Pipeline. Ratepayers, and indeed all parties, should be 

able to rely on a validly considered and issued CPCN Order — an order which the City took no 

steps to seek reconsideration of and did not participate in the proceeding, notwithstanding that 

was the proper proceeding considering the issues. . 

1.2 Procedural History Leading to the Reconsideration Final Phase 

3. This is the response of the CEC to the Reconsideration Application submitted by the City of 

Coquitlam (the “City”) on May 16, 2019 in which the City requests that the British 

Columbia Utilities Commission (“BCUC”) reconsider and vary Order G-80-19 dated April 

15, 2019 regarding an application by FEI for use of lands in Coquitlam for FEI’s Lower 

Mainland Intermediate Pressure System Upgrade Project (“LMIPSU Project”). 
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4. The City’s Reconsideration Application requested the BCUC rescind paragraphs 1 and 2 of 

Order No. G-80-19 in their entirety.  The subject paragraphs at issue included:  

NOW THEREFORE the BCUC orders as follows: 

1. Pursuant to section 121 of the UCA, it is affirmed that FEI is authorized to abandon the 

decommissioned NPS 20 Pipeline in place. 

 

2. Pursuant to section 32 of the UCA, upon request by the City in circumstances where it 

interferes with municipal infrastructure, the costs of removal of any portion of the 

decommissioned NPS 20 Pipeline shall be shared equally between FEI and the City.1 

5. In support of its position, the City’s Final Submissions filed December 2, 2020 (the “City’s 

Submissions”) posited Order G-80-19 contained three errors by the BCUC, including erring 

by: 

• finding that the BCUC had jurisdiction to authorize FEI, within the meaning of the 

term “authorization” as used in section 121 of the Utilities Commission Act 

(“UCA”), to abandon in place FEI’s decommissioned NPS 20 pipes located in 

Como Lake Avenue; 

• finding that section 32 of the UCA provides the BCUC with jurisdiction to specify 

the manner and terms under which the City may request FEI to remove any portion 

of the NPS 20 pipes abandoned in place; and 

• deciding, in the absence of evidence and submissions from the parties on the matter, 

that the costs of removal of any portion of the decommissioned FEI NPS 20 pipes 

shall be shared equally between FEI and the City.2
  

6. Pursuant to Orders G-114-19 and G-150-19, the BCUC established a proceeding to review the 

Reconsideration Application. Order G-150-19 directed that the third alleged error, in respect of 

the cost allocation methodology component, be adjourned for later consideration, if necessary, 

based on determinations relating to the other alleged errors.  

                                                           
1 Order G-80-19, paras 1-2. 
2 Reconsideration Application, pages 4-5, as cited in the City’s Submissions at para 3. 
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7. Pursuant to Order G-75-20, dated April 2, 2020, the BCUC rendered decisions on the first two 

alleged errors. The BCUC affirmed its decision that it has jurisdiction to authorize 

abandonment of the decommissioned Nominal Pipe Size 20-inch intermediate pressure gas 

line pipes (the “NPS 20 Pipeline”) in City lands pursuant to the CPCN, and to further specify 

terms in relation to such abandonment and later subsequent removal pursuant to section 32 of 

the UCA. The City has not accepted those decisions and has been granted leave to appeal to the 

British Columbia Court of Appeal on the matter. Despite the appeal and the City’s position, the 

applicable orders of the BCUC still stand. 

8. The BCUC subsequently determined, in Order G-150-20, that it was appropriate to continue 

with the Reconsideration Application and established further regulatory process to address 

the remaining issue in the proceeding, being the cost allocation methodology for NPS 20 

Pipeline removal. The only topic at issue in this portion of the proceeding is the 

determination of NPS 20 Pipeline removal cost allocation between FEI and the City. 

9. Both the City and FEI submitted evidence in relation to the cost allocation issue and 

responded to IRs on their respective evidence from parties to the proceeding, including the 

CEC. 

10. Pursuant to Order G-289-20, the BCUC determined that the final phase of the 

reconsideration proceeding (the “Reconsideration Final Phase”) would proceed to final 

written arguments. 

1.3 Background 

11. The CEC’s interest in this proceeding is best captured in the comment from the Panel at page 31 

of Order G-80-19, where the Commission stated:  

CEC in its final submission states “it is disappointing that the COC [the City] and FEI 

were unable to reach an agreement that would likely have resulted in a reduction of the 

overall costs being delivered to the taxpayer/ratepayer base.” The Panel agrees.”3 

                                                           
3 Order G-80-19, Appendix A at page 31. 



4 
 

{01842863;2}  

12. The CEC’s comment goes to the heart of the Commission’s role in overseeing the balance 

between the interests of the taxpayers and ratepayers as contemplated by the UCA in assessing 

its Section 32 jurisdiction, including the setting of fair allocation of costs as part of this 

Reconsideration Final Phase.  The costs of these proceedings are not City costs nor FEI costs.  

The costs at issue are taxpayer costs and ratepayer costs, as each of the City and FEI are 

effectively assured recovery by those guaranteed revenue bases.  The CEC’s interests 

encompass both ratepayers and taxpayers.  Commercial customers, and indeed all classes of 

ratepayers in Coquitlam, receive access to natural gas service from FEI as a result of the terms 

of the UCA, including the Commission’s authority to ensure the utility has fair access to 

municipal thoroughfares.   

13. FEI’s LMIPSU Project involves the construction of a new 30-inch nominal pipe size 

intermediate pressure gas line (“NPS 30 Pipeline”) through the cities of Coquitlam, Burnaby 

and Vancouver.  It is worthy of note that FEI has none of the unresolved issues at issue in this 

proceeding with the cities of Burnaby or Vancouver that it is having with the City.  As demonstrated 

in FEI’s evidence filed in this proceeding, FEI was able to arrive at a mutually satisfactory agreement 

with the City of Burnaby without need for additional legal and regulatory expense.4  It is apparent 

from the evidence that the City rejected the proposal which was accepted by the City of Burnaby, and 

has opted instead for costly legal and regulatory process.5  

14. The NPS 30 Pipeline was fully considered and approved by the Commission through a 

comprehensive public CPCN process. The accepted evidence in that proceeding was the NPS 20 

Pipeline could be safely abandoned in accordance with the applicable legislative guidelines 

governing abandonment.6 The City elected to not participate in that CPCN proceeding, and no 

evidence was provided by any party in that proceeding challenging the FEI abandonment 

submissions.  The CEC participated in the CPCN process and took no issue with the abandonment 

process; the CEC saw it as the appropriate cost-effective way to balance ratepayer and taxpayer 

interests, as is the jurisdiction of the Commission in exercising its Section 32 responsibility and 

authority.   

                                                           
4 Exhibit C1-9, pages 2-3. 
5 Exhibit C1-12, Response to City IR 2.4. 
6 See Pipeline Regulation, BC Reg 281/210, s.11. 
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15. The NPS 30 Pipeline is being constructed to replace FEI’s aging NPS 20 Pipeline constructed in 

1958. The NPS 20 Pipeline was constructed and located pursuant to the 1957 Agreement 

negotiated by what must be considered to be sophisticated parties in 1957, the City and the 

predecessor company to FEI.  Critically, the 1957 Agreement was not entered into pursuant to any 

overriding “expropriation powers”, as seems to be argued by the City. The 1957 Agreement was a 

negotiated commercial agreement consistent with the applicable policy framework, which 

recognizes the sharing of roadways to facilitate cost effective utility infrastructure development in 

the province of British Columbia and enables the City and other municipalities to receive natural 

gas service.  This is reflected in Section 32 of the UCA.   

16. When the new NPS 30 Pipeline is completed and in service, FEI will decommission the old 

NPS 20 Pipeline in Coquitlam, as described and approved in the CPCN approval obtained by 

FEI from the Commission. The Commission, and the terms of the CPCN, were clear: 

The Panel approves FEI’s abandonment plans and discontinuance of CP as 

proposed for both the Coquitlam Gate and Fraser Gate IP Projects. The steps FEI 

plans to take to minimize environmental and social impacts are appropriate as they are 

both cost effective and result in a minimum of disruption. Further, the Panel notes that 

the interveners raised no concerns concerning pipeline abandonment. [emphasis in 

original]7 

17. It is noted the Commission approved the plan of FEI for the decommissioned NPS 20 Pipeline 

in accordance with accepted safety and environmental standards, and the City took no issue 

with that proposal in the CPCN proceeding as it elected to not participate in that process. 

18. The City seems to wish to relitigate the CPCN proceeding in this proceeding, and the 

Commission should disregard those efforts as they are out of scope of this Reconsideration Final 

Phase. 

                                                           
7 Order C-11-15, Decision, at page 24. 
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The order of the BCUC at issue in this Reconsideration Final Phase provides that, 

“…upon request by the City in circumstances where it interferes with municipal 

infrastructure, the costs of removal of any portion of the decommissioned NPS 20 Pipeline 

shall be shared equally between FEI and the City”.8  

1.4 Summary of the City’s Grounds for Reconsideration 

19. The BCUC may reconsider, vary, or rescind a decision or order made by it in accordance with 

the reconsideration provisions of section 99 of the UCA. Part V of the BCUC’s Rules of 

Practice and Procedure identifies the matters to be addressed in an application for 

reconsideration and the matters that the BCUC will consider in assessing a reconsideration 

application. 

20. The subject Reconsideration Application addresses in detail each of the matters that the BCUC 

considers under section 99 of the UCA. In relation to the scope of this Reconsideration Final 

Phase, the City summarizes its grounds for seeking reconsideration at paragraph 15 of the City’s 

Submissions: 

 The cost allocation methodology ordered by the BCUC (that is, decommissioned NPS 

20 removal costs shall be shared equally between FEI and the City) materially impacts 

the City by imposing on the City millions of dollars of costs in relation to the future 

removal of FEI’s decommissioned NPS 20 pipes or portions thereof when need to 

accommodate municipal infrastructure projects. 

 The cost allocation methodology ordered by the BCUC is not reasonable. 

 The BCUC erred by ordering the cost allocation methodology in the absence of 

evidence and submissions from the parties on the matter. 

 Had the BCUC considered evidence and submissions from the parties on the 

matter, the BCUC likely would have reached a different decision.9 

                                                           
8 Order G-180-19, at paragraph 2. 
9 City’s Submissions, at paragraph 15. 
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2. The Ordered Cost Allocation Methodology was Favorable to the City 

2.1 Order G-80-19 Reasons for Decision Were Reasonable 

21. In the Order G-80-19 Decision, the BCUC gave the following reasons in support of its order for 

an equal sharing of the costs of removal of FEI’s decommissioned NPS 20 Pipeline from City 

lands as requested by the City: 

The Panel finds the public interest is safeguarded by specifying a term pursuant to 

section 32 of the UCA that provides the costs of removal of all, or a portion of, the 

NPS 20 Pipeline, upon request by the City, in circumstances where it interferes with 

municipal infrastructure, shall be shared equally between FEI and the City. Such a 

term ensures that FEI, as a public utility, is able to use municipal public places to provide 

a valuable service as well as the public interest in the convenience and necessity of 

receiving the delivery of a natural gas service. It also lessens the likelihood of the City 

making unnecessary or unreasonable requests for removal of the NPS 20 Pipeline, thereby 

avoiding unnecessary disruption to the City’s streets and public spaces and any resulting 

cost and inconvenience to the residents, commuters and businesses. [emphasis in 

original]10 

22. The CEC submits that the decision of the Commission is correct and reasonable based on the 

legislative framework and its obligations under Section 32 of the UCA.  The decision is 

supported by the record in the original proceeding and is supported by the evidence filed in this 

proceeding.  

23. The CEC submits that the Commission’s finding on cost allocation was a fair and reasonable 

interpretation of the most pertinent agreement governing the applicable relationship between the 

parties, the 1957 Agreement.   In Order G-19-80, the Commission essentially found that the 

parties had not provided for allocation of pipe removal costs in the 1957 Agreement and only 

provided for costs when dealing with Operating Issues.  In light of that conclusion, the CEC 

submits it would have been correct and reasonable to find an interpretation of the 1957 

Agreement which read that FEI, and, more correctly, its ratepayers, should be responsible for no 

                                                           
10 Order G-80-19, Decision, Appendix A at page 18. 
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costs associated with removal of the NPS 20 Pipeline.  As opposed to sharing the costs as 

ordered by the Commission in Order G-19-80, it would have been reasonable to conclude that 

as the City did not negotiate to require the utility party predecessor to FEI to pay for the cost of 

removal as a term of permitting the pipe to be placed, the City accepted that the pipeline would 

be left in the ground at the end of its useful life and any cost of removal as may be needed by 

the City for its subsequent needs would be a cost of the City or a third party utility requiring 

removal for their needs.  It was open to the City to request another removal and cost sharing 

mechanism as a term of the 1957 Agreement, and they elected to not require any such term. 

24. In summary, a reasonable assumption for the utility would be that the NPS 20 Pipeline could be 

abandoned in the ground in accordance with acceptable industry standards.  This position is 

reinforced by the decision of the Commission in the CPCN when it approved FEI’s 

abandonment plan, as noted above.    

25. Two sophisticated parties of equal negotiating power left a term unaddressed in writing in the 

1957 Agreement.  It is fair for the Commission to conclude that the parties assumed that the 

least-cost approach to either of the parties was to leave the NPS 20 Pipeline in the ground, or 

alternatively, if the City needed to remove the NPS 20 Pipeline to accommodate subsequent 

municipal or third party utility requirements, the City or the third party utility would assume all 

of costs.  This approach would be consistent with Commission-approved FEI operating 

agreements in the province of British Columbia as will be discussed below.  

26. The City argues that leaving the “NPS 20 pipes will in no way contribute to providing gas 

service to customers. Requiring the City to pay half (or any portion) of FEI’s costs to remove 

its decommissioned NPS 20 pipes in no way ensures that FEI is able to construct and operate 

its new NPS 30 Pipeline to supply gas to customers.”11   

27. The CEC submits that if the City was to require removal of the NPS 20 Pipeline at the end of its 

use, it should have provided for such a term in the 1957 Agreement.  It did not.  Further, if the 

City took issue with the abandonment proposal of FEI, the City should have participated in the 

CPCN proceeding.  It did not.  The Commission has a statutory mandate to ensure prudent costs 

                                                           
11 City’s Submissions, at para 19. 
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on the part of the utilities it regulates.  Where safe industry accepted practices of abandonment 

of pipelines, consistent with all legal requirements, as per the CPCN approval, can occur, and it 

avoids unnecessary costs to ratepayers, that is a correct and reasonable decision. 

28. As a ratepayer representative, the CEC submits that it is arguable that the Commission went 

beyond being fair to the City in allocating the City only half of the costs of removal of the NPS 

20 Pipeline where there is no contractual or legal requirement of FEI to share in half of the 

removal costs.  The CEC submits any and all costs of removal of the NPS 20 Pipeline could 

fairly and reasonably be allocated to the City or a third party utility requiring removal to 

accommodate new utility needs.   

29. It is apparent from the evidence put forward by FEI that FEI offered reasonable and fair terms to 

the City, similar to those accepted by the City of Burnaby and other municipalities pursuant to 

Commission-approved operating agreements. The City rejected those terms and has asked the 

Commission to rewrite the 1957 Agreement and effectively vary the CPCN.  The City should 

not be rewarded for their intransigence.  

30. The CEC disagrees with the position contained at paragraph 20 of the City’s Submission: 

Secondly, there was and remains no basis for the BCUC’s consideration that, in the 

absence of the ordered cost allocation methodology, there could be “unnecessary or 

unreasonable requests for removal” that would otherwise result in “unnecessary 

disruption to the City’s streets and public spaces and … resulting cost and inconvenience 

to the residents, commuters and businesses”. Plainly, any excavation to remove 

decommissioned NPS 20 pipes to accommodate municipal infrastructure would be in the 

same area as where the street is being excavated for the municipal infrastructure project. 

Even if there could in theory be such a thing as a request for unnecessary removal of 

decommissioned NPS 20 Pipeline that interfered with municipal infrastructure, the 

BCUC, pursuant to the Order G-75-20 Decision, found that it retains perpetual 

jurisdiction over the NPS 20 Pipeline even once permanently decommissioned 

effectively making the BCUC the arbiter of all NPS 20 pipe removal requests on a case-

by-case basis forever. Whether (a) all NPS 20 pipe removal requests must be approved 

by the BCUC, as we understand the Order G-75-20 Decision; or (b) the BCUC will 
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decide only those NPS 20 pipe removal requests that are disputed by FEI (for 

hypothetical reasons), as FEI understands the Order G-75-20 Decision; either way the 

BCUC has placed itself in the position of arbiter of requests to remove decommissioned 

NPS 20 pipes. Accordingly, pursuant to the Order G-75-20 Decision portions of NPS 

20 pipes would only be removed either with agreement of FEI or by decision of the 

BCUC, and “unnecessary or unreasonable” removal is therefore not possible. This leads 

necessarily to the conclusion that the cost allocation methodology ordered by the BCUC 

in fact requires the City to pay half of FEI’s NPS 20 removal costs even though in all 

cases removal will be required to accommodate municipal of third-party utility 

infrastructure which is itself public interest infrastructure. [citations omitted]12 

31. The Commission did no such thing.  The Commission imposed a reasonable balanced 

allocation of costs and assumed that reasonable, sophisticated parties with a balanced incentive 

to reduce their respective costs would act accordingly.  Balancing the removal costs equally 

was a more than fair allocation of the costs, and an improvement over what the City bargained 

for in the terms of the 1957 Agreement. 

32. Contrary to the City’s Submission at paragraph 21, 

Thirdly, although FEI has argued, without any evidence, that a sharing of NPS 20 

pipe removal costs is needed to incentivize the City to act reasonably, both the City 

and the CEC submitted IRs asking if FEI has any specific evidence supporting such 

assertion or if FEI’s concerns are conjectural. FEI answered that “In FEI’s 

experience, municipalities as well as other third parties typically plan routes to avoid 

FEI’s existing infrastructure.” The one and only specific example FEI could come 

up with is “FEI believes that the current situation with the City of Coquitlam is an 

example of a situation where a municipality made unreasonable demands on FEI 

because of the perceived lack of incentive to consider total project costs.” Clearly, 

there is no need for a perceived incentive of a cost sharing for the reason articulated 

in the paragraph immediately above,13 

                                                           
12 City’s Submissions at para 20. 
13 City’s Submissions, at para 21. 
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it is not “an alarming proposition that the City could be required by order of the BCUC to pay 

any portion of FEI’s costs to remove decommissioned NPS 20 pipes”.14  The evidence in this 

proceeding - of significant regulatory costs as well as project delay risks due to the apparent 

lack of incentive to accept the terms and conditions offered to the City - is persuasive evidence 

of the need for a clear Commission direction on costs.  As noted, terms/agreements were 

achieved with the adjacent municipality of Burnaby and other municipalities.  The agreement 

with the City of Burnaby and other approved operating agreements with municipalities is clear 

evidence of the need for the Commission to exercise authority, including determining cost 

sharing, to incent responsible behavior by the City pursuant to its Section 32 authority.   

33. This approach is what is essentially supported in all Commission-approved modern operating 

agreements reviewed and approved by the respective municipalities who have executed such 

agreements with FEI and approved by the Commission, including the approved FEI (then 

Terasen Gas Inc.) operating agreement with the Union of British Columbia Municipalities.15  As 

noted, if the City wished to have matters dealt with differently, it had opportunities when it 

negotiated the 1957 Agreement and could have raised the concern at the CPCN process.  It did 

not do so. 

2.2 The Evidence Supports an Allocation of Costs to the City 

2.2.1. The City’s Evidence 

34. The City submitted evidence in this Reconsideration Final Phase in two parts: 

• further evidence of Mr. Mark Zaborniak, an employee of the City and Manager of Design 

and Construction in the City's Engineering and Public Works Department;16 and 

documents resulting from a review of other Canadian jurisdictions.17 

2.2.1.1 Mr. Zaborniak’s Evidence – the City’s Position 

35. Mr. Zaborniak, the City Engineer, in his evidence explains the reasons why the City will replace 

mains in City streets – that is, either to replace a deteriorating main or to upsize a main to higher 

                                                           
14 City’s Submissions, at para 22. 
15 Exhibit C1-9, FEI Evidence, Question 9, PDF page 7 of 420. 
16 Exhibit B-12, City Evidence, Evidence of Mr. Zaborniak, PDF pages 145-305. 
17 Exhibit B-12, City Evidence, Jurisdictional Review, PDF pages 3-144. 



12 
 

{01842863;2}  

capacity to serve growth.18  The requirements of the City today are no different in nature then 

they were in 1957 when the agreement originally allowing the pipeline in the street was 

executed.  All of these needs were reasonably foreseeable at the time and should have been 

considered when the 1957 Agreement was negotiated.  To rewrite the agreement now is unfair to 

FEI ratepayers. 

36. The City’s position summarized in paragraph 33 of the City’s Submissions is fundamentally 

that the City must be made “economically whole” for having its lands “in effect expropriated” 

for FEI to abandon its decommissioned pipes and for being required to go through additional 

regulatory processes and construction planning processes each time the City needs a portion of 

NPS 20 Pipeline removed to accommodate an infrastructure project.19 

37. As noted these were matters which were available for consideration at the time the 1957 

Agreement and further the agreement to permit placement of pipe in the street was in no way 

an expropriation of property and there is no persuasive argument put forward by the City based 

on applicable legislation.  Nor has the City provided persuasive contractual based arguments to 

explain their failure to provide for the allocation of costs they now seek in the 1957 Agreement. 

The 1957 Agreement, the only “on point” agreement before the Commission as it reflects the 

intention of the parties to the dispute, is silent on the matter, with no requirement for FEI to 

incur the costs of removal.  The Commission in effect confirmed this approach by its CPCN 

approval of abandonment of the NPS 20 Pipeline. The CEC submits all costs for removal of the 

pipeline are properly those of the City or a third party utility requiring access. 

2.2.1.2 The City’s Jurisdictional Review Evidence 

38. The City undertook and filed research of other jurisdictions that sought relevant precedent from 

other Canadian jurisdictions in terms of a government or regulatory body requiring a 

municipality or other landowner to pay a portion of a gas utility’s costs to remove its 

permanently decommissioned infrastructure where the municipality or other landowner 

requires removal to accommodate its infrastructure project.  The CEC submits the research is of 

little persuasive value as the statutory underpinning of the Commission under the UCA is not 

                                                           
18 Exhibit B-12, City Evidence, Evidence of Mr. Zaborniak, PDF page 147. 
19 City’s Submissions at para 33. 



13 
 

{01842863;2}  

the same as other jurisdictions, including those surveyed.  More to the point on the facts before 

the Commission in this proceeding, there is an agreement between the parties wherein if the 

City wished to impose costs on FEI ratepayers for removal of the NPS 20 Pipeline it could have 

included the removal cost allocation in the 1957 Agreement.  Model agreements from other 

jurisdiction should not be given weight by the Commission when they are from jurisdictions 

with a different statutory basis and, more to the point, the Commission has the agreement 

negotiated by the parties already in the evidentiary record. 

39. The best that can be said of the City’s jurisdictional review is that there are different 

approaches taken in different jurisdictions.  In this proceeding, agreements from other 

jurisdictions are of no particular value.  On these facts the Commission has the actual 

agreement of the parties before them, the 1957 Agreement. 

40. The City criticized interveners and Commission staff for not filing evidence.  In the CEC’s 

submission, the best evidence before the Commission is the agreement of the parties.  

41. The cost allocation methodology ordered by the BCUC pursuant to Order G-80-19 which is 

subject to this reconsideration is in the CEC’s submission arguably not reasonable in that it is 

not supported by the 1957 Agreement or the CPCN granted by the Commission.  From a ratepayer 

perspective, the Commission was generous to the City in allocating half of the costs of the removal 

of the NPS 20 Pipeline to ratepayers when the City had not included that requirement in the 1957 

Agreement. 

42. The City also submitted documents from British Columbia and other Canadian jurisdictions 

related to the treatment of relocating operating public utility infrastructure in municipal streets 

to accommodate a municipal project review. The City stated: 

Notwithstanding the provision of these documents, it is the City’s view that the 

circumstances and legal and public interest considerations for placing and relocating 

operating public utility infrastructure are quite different than those for abandoning or 

removing permanently decommissioned pipes: 

 operating pipeline infrastructure is necessary to support the public interest in the 

supply of natural gas service to all those customers, near and far, served by the 
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pipeline and future extensions to it, such that decisions on relocation involve a 

balancing of various public interest considerations; 

 decisions on the disposition of permanently decommissioned piping, however, 

involve consideration of largely private interests, such as the pipeline company’s least 

cost option for pipe disposal and the cost to the company of subsequent removal if 

abandoned. Notably, FEI’s issue with removal has been focused on the cost to FEI – 

its private interest in its own bottom line. [citations omitted]20 

43. The CEC firstly notes that the City is mischaracterizing who is paying the costs, or deriving 

the savings, if the utility attempts to be prudent in dealing with pipeline removal where a 

municipality seeks to impose removal costs on a utility.  The impact is not on the “private 

interest” of the utility under the UCA regulatory model, it is on the ratepayer.   A somewhat 

perverse result of rate-based regulation in these circumstances is that it could be in the 

utility’s financial interest to increase removal costs which can be supported by a regulatory 

approval, as is a potential result from this proceeding. If the Commission increases FEI’s 

removal costs, the utility’s increased expense plus, potentially,  a regulated rate of return 

will accrue to the utility shareholder.  The financial costs, including both the increased 

expense and any applicable rate of return related costs, would fall to the ratepayer. 

44. Secondly, the City evidence related to the treatment of relocating operating public utility 

infrastructure in municipal streets is flawed in that it references an irrelevant example.  The 

City relies on regulatory precedent from the CRTC.  As the telecommunications industry 

has evolved into a competitive model over the past decades, the use of rate base regulation 

has essentially disappeared, in stark contrast to the regulatory model for natural gas 

distribution in British Columbia.  In the competitive market, telecommunications companies 

do assume costs that are not put into rate base, as would be the case in the scenario before 

the Commission with FEI. The City’s evidence in this regard is of no persuasive value and 

is somewhat misleading.   

                                                           
20 City’s Submissions at para 39. 
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45. With regards to the Pipeline Crossing Regulation, the operative comment from the City is 

“the Pipeline Crossing Regulation does not govern the removal of FEI’s decommissioned 

NPS 20 pipes”.21  The CEC agrees. If the legislature wished to apply that approach to the 

FEI infrastructure at issue in this proceeding then the legislature clearly could do so.  It has 

not.  

46. Neither the City employee evidence nor the jurisdictional review should be given 

substantive weight by the Commission.  Greater weight should be put on the 1957 

Agreement between the parties and the Commission’s own CPCN Order on the assets in 

issue.  

47. The City does a detailed canvas of federal pipeline legislation.  None of these statutes relate 

to distribution utilities such as FEI, nor do they provide the regulator with the broad 

discretion granted the Commission pursuant to Section 32 of the UCA.  As the City notes 

“section 32 does not prescribe guidelines for how such discretion ought to be exercised”.22  

The CEC agrees and submits that the agreement between the parties which permitted the 

utility to place pipe in the ground and did not require removal should be more persuasive.  To 

allocate costs not provided for in the 1957 Agreement,  which was not an expropriation,  and 

rely on federal legislation which does treat such circumstances as expropriations, would be 

unfair to FEI ratepayers. 

2.2.2. FEI’s Evidence 

48. FEI’s evidence addressed: (i) FEI’s understanding of Order G-80-19, (ii) an agreement 

between FEI and the City of Burnaby in relation to decommissioned NPS 20 pipes, and (iii) 

FEI’s historical and modern operating agreements. 

2.2.2.1 Agreement between FEI and City of Burnaby 

49. FEI’s evidence described how it had reached agreement as of March 15, 2018 with the City of 

Burnaby (“Burnaby”) in relation to the LMIPSU Project, and the agreement includes 

provisions relating to the removal of the NPS 20 Pipeline in Burnaby’s streets following 

                                                           
21 City’s Submissions, at para 40. 
22 City’s Submission, at para 42. 
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decommissioning and abandonment.  Essentially Burnaby and FEI were able to reasonably 

negotiate a satisfactory arrangement on matters which are at issue in the City’s ongoing 

disagreement with FEI, and did so on terms that were offered to the City. 

50. FEI and Burnaby agreed that FEI may abandon its decommissioned NPS 20 pipes in Burnaby’s 

streets, with a provision for notice by Burnaby to FEI in instances where Burnaby requires 

removal of a portion of the NPS 20 pipes. In the event of such a request, FEI would coordinate 

with Burnaby and FEI would be responsible for all removal costs, in addition to the associated 

incremental costs of Burnaby attributable to the NPS 20 pipes. Burnaby will be responsible for 

its unavoidable costs associated with excavation, backfilling, and repaving, as those are costs 

which would have arisen in any event due to the nature of work.23
 

2.2.2.2 FEI’s Historical and Modern Agreements 

51. FEI asserts that the terms of historical and modern operating agreements governing relocation 

of operating FEI pipelines can be applied to removal of permanently decommissioned FEI 

pipes. The City takes issue with that position.  

52. The BCUC, at section 2.4.2 of the Order G-80-19 Decision, found that the provisions of FEI’s 

operating agreements governing relocation of operating FEI facilities are not applicable to a 

request for removal of permanently decommissioned pipes, as follows: 

In the Panel’s view, section 4 of the Operating Agreement is not applicable to the City’s 

request that FEI permanently remove the decommissioned NPS 20 Pipeline. Section 4 

addresses circumstances in which the City requests FEI to move a pipe from one location 

(place A) to another location (place B), where both place A and place B are within the 

City's public property and does not apply to the permanent removal of a pipe given that 

such removal would mean it no longer exists on public property. Therefore, the Panel 

agrees with the City’s submission and finds that the request to remove the pipeline from 

the City’s property is not a request pursuant to section 4 of the Operating Agreement and 

the cost allocation formula in section 5(a) is not applicable in the circumstances. 

                                                           
23 Exhibit C1-9, FEI evidence, Q&A 8 and Appendix A. 
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It is clear from the foregoing that the Operating Agreement does not include terms which 

determine the method or formulae for allocating the costs of removing all, or portions of 

the abandoned and permanently decommissioned NPS 20 Pipeline at the request of the 

City.24 

53. As noted above, in light of the Reconsideration Final Phase brought by the City and in light of 

the finding the 1957 Agreement did not cover costs for abandoned and decommissioned pipe, 

it is open for the Commission in this reconsideration to find those costs are to the account of 

the City as it failed to address those costs in negotiating the original agreement.  The absence 

of any binding statutory authority or alternative agreement to impose those costs on FEI 

ratepayers leaves the Commission with a fair and reasonable alternative of imposing any such 

costs on the City. 

54. The CEC acknowledges the finding of the Commission in the Order G-80-19 Decision that the 

cost allocation methodology in FEI’s operating agreement in relation to relocation of operating 

FEI facilities is not applicable, and it would not be in the public interest to apply it to removal 

of permanently decommissioned pipes: 

…a cost allocation requiring the City to pay all the costs of removal or a majority of the 

costs pursuant to the allocation method under section 5(a) of the Operating Agreement 

would also not be in the public interest, because it fails to take into account the fact that 

the NPS 20 Pipeline is owned by FEI and is occupying the City’s public spaces.25 

55. The CEC submits that it was a matter for the parties to negotiate in the 1957 Agreement and it 

is not fair or reasonable to pass all costs, as argued by the City, onto ratepayers, and in doing so 

in effect adding terms to the 1957 Agreement which were ignored at the time. 

56. FEI also filed its Operating Agreement between FEI and the City of Surrey (“Surrey”). The 

Operating Agreement with Surrey includes provisions governing the decommissioning and 

                                                           
24 Order G-80-19, Decision, Appendix A at page 17. 
25 Order G-80-19, Decision, Appendix A at page 18. 



18 
 

{01842863;2}  

abandonment/removal of FEI pipelines, and contains substantially the same terms with respect 

to associated costs as is contained in the FEI agreement with the Burnaby.26  

3. Conclusions 

57. The CEC submits that the Commission’s determinations in Order G-80-19 can be taken as 

correct and reasonable in regards to allocation of costs for decommissioning and 

abandonment/removal of the NPS 20 Pipeline.  While the CEC submits the allocation was 

overly generous to the City, the Reconsideration application should be denied and the 

Commission’s original allocation maintained. 

58. Alternatively, the CEC submits that the silence on the issue in the negotiated 1957 Agreement, 

and the confirmation by the Commission in the CPCN approving the abandonment proposal of 

FEI — which was not disputed by the City as it did not participate in that proceeding — should 

fairly result in all costs of removal being borne by the City.  This is a fair, reasonable and 

correct assessment of the evidence given the failure of the City to explain why it failed to 

negotiate allocation of such costs when it approved the installation of the pipeline in the 1957 

Agreement.  That agreement is the best available evidence on the intention of the parties.  This 

position is also clearly consistent with the CPCN of the Commission approving abandonment 

of the pipeline. Ratepayers, and indeed all parties, should be able to rely on a CPCN Order 

which the City took no steps to seek reconsideration of and did not participate in the 

proceeding notwithstanding that was the proper proceeding considering the issues. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

David Craig      
David Craig, Consultant for the Commercial Energy  

Consumers Association of British Columbia 

 

__________________________________________ 

Christopher P. Weafer, Counsel for the Commercial  

Energy Consumers Association of British Columbia 

                                                           
26 Exhibit C1-12, FEI response to City IR 2.1. 
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__________________________________________ 

Patrick J. Weafer, Counsel for the Commercial  

Energy Consumers Association of British Columbia 


