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September 23, 2021 
 
 
Patrick Wruck, Commission Secretary   
British Columbia Utilities Commission 
Suite 410, 900 Howe Street 
Vancouver, British Columbia V6Z 2N3 
 
Sent Via Email Attachment: Commission.Secretary@bcuc.com 
 
Re:  Imperial Final Submission re Framework for the Determination of Confidentiality and 

Treatment of Protected Information collected pursuant to the Fuel Price Transparency Act  

 
On September 3, 2021, the British Columbia Utilities Commission (“BCUC”) issued Order G-260-21 
establishing a further regulatory timetable relating to the Framework for Determination of Confidentiality 
and Treatment of Protected Information submitted pursuant to the Fuel Price Transparency Act (“FPTA”).    
 
Imperial Oil (“Imperial”) previously provided submissions on March 8, 2021 and June 15, 2021, 
respectively, on the Framework for the Determination of Confidentiality and Treatment of Protected 
Information – Framework Draft No. 1 (“First Draft Confidentiality Framework”) and Framework for the 
Determination of Confidentiality and Treatment of Protected Information – Framework Draft No. 2 (“Second 
Draft Confidentiality Framework”). 
 
Imperial also participated in workshops held by the BCUC on August 5, 2021 and August 12, 2021, 
respectively, wherein Imperial elaborated on its written submissions with respect to the Second Draft 
Confidentiality Framework and answered questions asked by the Panel and BCUC staff. 
 
Imperial thanks the Panel and the BCUC for the opportunity to provide final submissions on the Second 
Draft Confidentiality Framework.  We’ve tried to avoid repeating points made in our previous submissions.  
Furthermore, Imperial is not a direct participant in retail fuel sales in British Columbia. As such, we have 
not commented on parts of the Second Draft Confidentiality Framework relating to retail reports – aside 
from noting that on a principled and practical basis many of our general points relating to disclosure and 
confidentiality apply equally to retail fuel data.   
 
Given the foregoing, our final written submissions (provided below) are relatively brief.  
 

I. Confidentiality Period 

As we emphasized in previous submissions, a narrow and time limited confidentiality period relating to 
company-specific pricing, volume and cost information does not promote market competiveness, serve the 
interests of the public, or respect established and existing commercial rights. Disclosure of company-
specific commercial pricing information also engages competition law concerns.  
 
Given these concerns, Imperial was encouraged to see revisions to the Second Draft Confidentiality 
Framework that removed a suggested 2 year confidentiality period.   
 
That said, section 5.2.3 of the Second Draft Confidentiality Framework contemplates a process in 2 years 
to revisit whether confidential treatment of certain Protected Information is still justified.  While Imperial 
welcomes the opportunity to engage further on this point in the future; our concerns with a narrow 
confidentiality period are fundamental, and broad release of company specific commercially and 
competitively sensitive information after a time limited confidentiality period is problematic.  This will not 
change in 2 years.  As such, in the interests of reducing regulatory burden, we submit that the 2 year period 
for revisiting this issue be eliminated or extended further by 5 years.  

Scott R. Gordon 
Imperial Oil 
Assistant General Counsel 
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II. Public Interest & Disclosure  

Imperial is concerned that a broad reading of certain sections of the Second Draft Confidentiality 
Framework, including section 3.1.1 (the “Promotion of Transparency” principle), section 5.1 and section 
5.2.2, may conflict with section 9 of the FPTA.  Specifically, some sections appear to assume the public 
interest is served by disclosure of Protected Information provided that the public interest outweighs harm 
to a Responsible Person (section 5.1), or the identity of the Responsible Person is not likely to be disclosed 
(section 5.2.2.).  What appears to be missing from the proposed assessment framework is a determination 
of whether the public interest is, in fact, served by disclosure of Protected Information.  
 
For the reasons below, we think that in many, if not most, cases the public interest is not served by releasing 
company specific Protected Information; and that the Second Draft Confidentiality Framework should be 
revised to correct any ambiguity regarding the public interest test for disclosure in section 9(2) of the FPTA.  
 
Fuel Data is defined broadly in section 1 of the FPTA to include information in relation to a Reportable 
Activity or a Reportable Fuel.  
 
Section 9(1)(b) of the FPTA defines “Protected Information” as “trade secrets” or “commercial, financial, 
labour relations, scientific or technical information of or about a responsible person”.  Protected Information 
is a sub-set of Fuel Data – albeit a broad sub-set given that the majority of Fuel Data, including but not 
limited to LCFS and seller name / seller address (see below), is commercial, financial or technical in nature.  
 
Section 9 of the FPTA states that the administrator “may” publish Fuel Data “if” satisfied that (a) Protected 
Information will not be disclosed or (b) the public interest in the Protected Information outweighs any 
potential harm to responsible persons, having regard to: (i) the competitiveness of the market for reportable 
fuels, and (ii) public confidence in the competitiveness of that market.  
 
Conversely, sections 3.1.1, 5.1 and 5.2.2 (and other parts) of the Second Draft Confidentiality Framework 
suggest that disclosure for the sake of disclosure is inherently valuable.  This effectively creates a reverse 
onus by suggesting that Fuel Data and other information and records (including but not limited to Protected 
Information) should be disclosed, unless there is a reason not to disclose the data.  
 
This interpretation does not align with section 9 of the FPTA.   
 
Section 9 creates a discretion (“may disclose”) for the administrator to disclose: (1) Fuel Data or other 
information that is not Protected Information -- s. 9(2)(a); or (2) Protected Information, but only if it is satisfied 
that the public interest in the Protected Information outweighs potential harm to Responsible Persons -- s. 
9(2)(b). 
 
The key concept in section 9 of the FPTA is “public interest”; not transparency, and not disclosure.  Public 
interest, transparency and disclosure are separate, but related, concepts. The starting point of the analysis 
must be whether there is a public interest in disclosing Protected Information. A public interest cannot be 
assumed.  In fact, in most instances disclosure of (or providing increased levels of transparency in relation 
to) Protected Information would clearly not be in the public interest. For example, broad disclosure of 
relevant / real-time pricing, volume or cost data could provide insights and advantages to competitors or 
commercial counterparties with a potential result being an adverse impact on competition thru higher prices 
in the market (in the short term or longer term).  If these circumstances, there is no “public interest” in 
disclosing (or providing increased levels of transparency in relation to) Protected Information. 
 
There are other instances where it’s possible that disclosure of (or providing increased levels of 
transparency in relation to) Protected Information may be in the public interest.  For example, certain Fuel 
Data listed on Table A.3 (Fuel Data not Treated as confidential Protected Information) is Protected 
Information even though it’s characterized as non-confidential Protected Information -- ie. disclosure of 
“country of origin” of imports is commercial information of or about a Responsible Person.      
 
The administrator may determine that disclosing Protected Information, such as “country of origin” for 
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imports, is in the public interest.  If so, then the administrator must subsequently determine whether the 
public interest in disclosure outweighs any potential harm to the Responsible Person, based on the 
enumerated, non-exhaustive considerations in section 9(2)(b) of the FPTA.   
 
It’s not clear whether the BCUC has considered non-confidential Protected Information in Table A.3 through 
the public interest lens required by section 9 of the FPTA.  In any event, aside from LCFS data and seller 
name / seller address (discussed below), Imperial is not focused on the designations in Table A.3.   
 
To summarize, section 9(2) of the FPTA creates a two-step process.  
 
First, the administrator must establish that there is a public interest in disclosing company-specific Protected 
Information. It cannot, and it should not, be assumed that disclosure of Protected Information is in the public 
interest – in fact, decades of competition policy in Canada strongly suggest otherwise. As noted throughout 
these proceedings, while disclosure of company-specific commercial information may be relevant to 
competitors, commercial counter-parties, or participants in other industries (ie. disclosure of rail 
transportation costs has far reaching implications beyond fuel delivery); it may not be relevant to, or in the 
broader interest, of the public for the BCUC to disclose this data.  This is particularly so when the public 
interest can be met by providing aggregate data.       
 
Second, if, and only if, the administrator concludes there is a public interest in disclosure of (or providing 
increased levels of transparency in relation to) Protected Information, then the administrator must weigh 
that public interest against potential harm to Responsible person, having regard to the factors including, but 
not limited to, the competitiveness of the market for Reportable Fuels, and public confidence in the 
competitiveness of that market.    
 
To the extent that certain sections of the Second Draft Confidentiality Framework (sections 3.1.1, 5.1 and 
5.2.2) suggest that Protected Information should be disclosed, unless there is a reason not to disclose the 
Protected Information, this interpretation does not align with section 9 of the FPTA. 
 
More generally, we don’t believe that greater disclosure (ie. disclosure for the sake of disclosure) 
necessarily leads to more transparency; or is in the public interest.  Transparency is only achieved by 
providing context and disclosing information that has meaning to the public.  For example, we don’t think 
disclosing Internal ID’s or BCUC Tank ID provides greater transparency or has any meaning to the public.  
 
More substantively, it’s difficult to understand how disclosure of company specific Protected Information 
would be beneficial to the wider public, compared to disclosure of aggregated and anonymized information. 
Disclosure of company specific Protected Information is relevant to competitors and contractual counter-
parties; and it may impact competitive dynamics both within, and beyond (see the rail transportation costs 
example above), the fuel industry in British Columbia. Given these potentially impacts, there must be a 
clear and identifiable public interest in releasing company specific Protected Information that cannot 
otherwise be achieved thru release of aggregated and anonymized information.   
 
In other words, the balancing of interests explicit in section 9(2) must consider alternate means of disclosure 
and transparency (anonymization and aggregation) in determining whether, and how, the public interest is 
best served.  
 
 

III. “Outlier” Fuel Data Not Characterized as “Confidential Protected Information” 

For the most part, the Second Draft Confidentiality Framework (and in particular Appendix A.3) 
appropriately categorizes commercially sensitive information.  Price, volume and costs information is clearly 
commercially sensitive, and has been designated as such.  Other types of Fuel Data are less commercially 
sensitive (ie. certain types of Protected Information listed on Table A.3), or not commercially sensitive at all 
(ie. Fuel Data vs. Protected Information).  
 
There are, however, two outliers of Protected Information that are not designated as confidential Protected 
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Information in the Second Draft Confidentiality Framework: (1) LCFS Costs Data (Importer Report); and (2) 
Seller Name / Seller Address (Wholesale Purchaser Report). 
 
As noted previously, LCFS Costs Data in particular is similar to other commercially and competitive 
sensitive costs data (transportation cost, purchase price, etc.) in that LCFS compliance costs are a key 
input in a party’s wider costs of service.  LCFS costs are not uniform across the market. Each company has 
their own LCFS acquisition strategy and related costs. The information is not shared publicly.  
 
The costs associated with LCFS are the outcome of arm’s length negotiations.  Disclosure of LCFS data 
such as “number of transfers” and “total credits” may provide commercial insights into a company’s 
compliance strategies, vulnerabilities, and specific costs. More pointedly, disclosure of LCFS “average cost” 
information may have a direct impact on the negotiation and purchase of LCFS credits.  
 
LCFS costs should be treated in the same manner as other commercially and competitively sensitive 
information (transportation cost, purchase price, etc.) and be declared confidential Protected Information.   
 
Similarly, disclosing Seller Name / Address would identify commercial counterparties, and provide insights 
into supply relationships and logistics in parts of the province. This data almost certainly has little, if any, 
relevance to the general public, but it can signal several things to other market actors, including: strategy 
around importing product vs. third party purchases; infrastructure choices; supply and logistics in other 
jurisdictions (exchange agreements); etc.  
 
Further details on concerns with disclosure of Seller Name / Seller Address (Wholesale Purchaser Report) 
was provided in our March 8, 2021 and June 15, 2021 submissions.  
 

IV. Select Disclosure via Confidentiality Undertaking  

Imperial is concerned about permitting access to Protected Information given the commercially and 
competitively sensitive nature of the information.  Our positon remains that pricing, volume and cost and 
other Protected Information should not be disclosed on a company-specific basis.  
 
Protected Information is, by definition, a trade secret or information that would reveal commercial, financial, 
scientific or technical information of or about a Responsible Person. Given the principles identified in the 
Second Draft Confidentiality Framework and the sensitivities associated with disclosure, it is difficult to 
contemplate a situation that would warrant disclosure of information at a company-specific level. 
 
For example, section 6.0 of the Second Draft Confidentiality Framework suggests Protected Information 
could be made available for “market research” purposes. It’s not clear how this purpose aligns with the 
requirement in the draft undertaking (Appendix B of the Second Draft Confidentiality Framework) not to 
disclose, directly or indirectly, the relevant information; or how disclosure of Protected Information that has 
already been determined, pursuant to section 9 of the FPTA, not to be in the public interest to disclose 
generally, ought to be disclosed for “market research” purposes.  
 
Conclusion  

Thank you for the opportunity to provide additional input on the Second Draft Confidentiality Framework. 

Kind Regards, 
 
 
 
 
 
Scott R. Gordon 
Assistant General Counsel (Downstream & Corporate) 
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