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Inquiry into British Columbia's Long Term Transmission Infrastructure 
We Wai Kai Nation (Cape Mudge Indian Band) Comments on Staff 
Discussion Draft on Scope of Inquiry 

We are writing to provide comments and submissions on behalf of our client, the We 
Wai Kai Nation (Cape Mudge Indian Band) on the Commission Staff's Discussion Draft 
on Scope, dated May 21, 2009 (the "Draft Scoping Document"). 

We have reviewed both the Terms of Reference (the "TOR") and the Draft Scoping 
Document, and have the following comments: 

1.0 First Nations Issues 

The Draft Scoping Document does not suggest a scoping for First Nations issues, but 
rather states: . 

Staff agrees that First Nations issues are important and that First Nations must have an 
opportunity to participate in the Inquiry in a manner that is consistent with the Terms of 
Reference for the Inquiry, and aligns effectively with the BC Hydro/BCTC consultation 
process. 
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And further that: 

Staff believe that the Inquiry, along with the BCHydro/BCTC consultation process with 
First Nations, will assist in identifying First Nations issues and concerns related to 
electricity generation and transmission, and the Inquiry Report will provide an 
opportunity to summarize the concerns and ideas raised by First Nations. 

The We Wai Kai Nation submits that the First Nations issues that ought to be 
considered within scope and addressed in the Inquiry include those set out below. 

1.1 Historic Infringement of Rights Resulting from Existing Infrastructure 

The historic infringement of rights resulting from existing infrastructure ought to be 
considered within the scope of the Inquiry. 

This Inquiry is not starting from a blank slate. Rather, it seeks to guide electricity 
generation and transmission in British Columbia for the next 30 years based on a 
network of infrastructure that is already in place. This Inquiry necessarily accepts the 
status quo as a building block on which to place new infrastructure. A discussion on the 
development of future generation and transmission infrastructure therefore presumes 
the validity of existing generation and transmission infrastructure. Such a presumption 
should not be made without an assessment of existing generation and transmission 
infrastructure, including its impacts to First Nations' territories which have not been 
addressed through consultation and accommodation and which have gone 
unaddressed for years. 

1.2 Potential Infringement of Rights from Future Infrastructure 

The potential infringement of rights from future infrastructure ought also be considered 
within the scope of the Inquiry. 

A discussion of the development of new generation and transmission infrastructure 
must include a discussion of potential impacts on the First Nations' rights as a result of 
this new infrastructure. The Province of British Columbia's title to Crown land is subject 
to competing claims by First Nations of aboriginal title to land. These competing claims 
must be reconciled. Until these claims have been reconciled, the asserted rights must 
be addressed through consultation and accommodation. 

This Inquiry is for the purposes of long-term planning: the purpose set out in the TOR 
states it is for "making determinations with respect to British Columbia's electricity and 
transmission infrastructure and capacity needs for a 3D-year period". As such, it 
represents the first step in a series of decisions which will impact the British Columbia 
land base and First Nations' land and resources. 
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The We Wai Kai Nation's relationship to its resources, including its land and water, is of 
critical importance. The We Wai Kai Nation acknowledges the potential of and is aware 
of an interest in connecting generation points on BC's north coast to potential export 
markets in the United States to the south. This would necessarily entail transmission 
through We Wai Kai Nation territory. The We Wai Kai Nation seeks to be involved in 
how its territory is used in the generation and transmission of energy, and seeks to be 
accommodated for such uses. 

The We Wai Kai Nation therefore submits that an assessment of how First Nations' 
asserted aboriginal rights, including aboriginal title, can be accommodated in the 
planning for and development of new generation and transmission infrastructure is 
within the scope of this Inquiry. 

1.3 BC Hydro/BCrC Consultation Process 

We note the Commission Staff's reference to the BC Hydro/BCTC consultation process 
and the Staffs view that the manner of First Nation participation in the Inquiry should 
align effectively with the BC Hydro/BCTC conSUltation process. 

The parallel BC Hydro/BCTC process is characterized by Be Hydro as for "consulting 
with First Nations with respect to BC Hydro and BCTC's information and submissions". 
The TOR specifically require that the Commission "invite and consider submissions, 
evidence and presentations from any interested ... First Nations ... ". This calls for direct 
involvement of interested First Nations rather than deference to BC Hydro or BCTC's 
choice of a conSUltation process. In our view, the parallel BC Hydro/BCTC conSUltation 
process is not a substitute for the Inquiry should not constrain or restrict the 
consideration of First Nations issues in the Inquiry itself. 

1.4 Conclusion with Respect to Scoping of First Nations Issues 

The We Wai Kai Nation submits that the following matters are therefore within the 
scope of this Inquiry: 

• Infringements of aboriginal rights as a result of existing infrastructure; 
• Potential infringements of aboriginal rights as a result of future generation and 

transmission development; and 
• Opportunities for First Nation economic participation, including alternative 

approaches to accommodation, such as revenue sharing and land tenure 
opportun ities. 
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2.0 Areas Inappropriate for Generation Development 

2.1 Areas Inappropriate for Generation and for Transmission 

We note the Commission Staff's conclusion that the TOR limits the assessment of 
areas inappropriate for development to generation resources and does not include 
transmission infrastructure, but respectfully disagree with this conclusion. 

In our view it is not reasonable to separate generation resources from transmission 
infrastructure. It is conceivable that a geographic area would at first blush appear 
appropriate for generation, but may in fact only be able to connect to the grid via a 
transmission line route through an area that is inappropriate for transmission. The 
generation of power in such an area would in our view have to be considered 
inappropriate. Although the consideration of areas inappropriate for development, 
under ss. 3(a)(iii) of the TOR, is framed in terms of generation resources, s. 4(a) of the 
TOR directs an examination of" transmission infrastructure and capacity which would 
allow for the supply and deliver of electricity as assessed under paragraph 3(a)". This 
supports the conclusion that the appropriateness of certain areas for transmission 
infrastructure is also within the scope. 

The We Wai Kai Nation therefore submits that both the appropriateness of areas for the 
development of generation resources and the appropriateness of areas for transmission 
infrastructure are within the scope of the Inquiry. 

2.2 Areas Inappropriate for Development 

The Draft Scoping Document has identified a type of areas that is prima facie 
inappropriate for development and suggests that these areas therefore do not require 
assessment. 

This category, described in the Draft Scoping Document as "Exclusion Areas", is for 
areas that are currently precluded or severely constrained by statute, regulation, or 
official plans. It is important to recognize that some of these areas have become 
precluded or constrained as a result of decisions that were made without conSUltation 
with First Nations. It is also important to recognize that some of these areas may 
become deconstrained in the future, to accommodate First Nations' rights or to meet 
other development or economic goals. The We Wai Kai Nation therefore submits that 
as the existence of an area that would currently be considered an "Exclusion Area" 
does not necessarily mean permanent exclusion from development, these areas ought 
to be assessed for appropriateness for development at some level. 

The Draft Scoping Document also suggests that areas subject to imminent government 
decisions or to anticipated lengthy regulatory approval requirements may be 
inappropriate as areas of new generation. It is important to recognize that some of 
these areas may also become deconstrained in the future, to accommodate First 



DONOVAN & COMPANY 

- 5 -

Nations' rights or for other development or economic reasons. The We Wai Kai Nation 
therefore submits that these areas also ought to be assessed for appropriateness for 
development at some level. 

While the level of assessment for the above areas may not be the same as for areas 
that are not prima facie inappropriate for development, the Inquiry should consider 
these areas, and whether or how they should be assessed, or how, in the absence of 
any assessment, what conclusions can or should be made with respect to their 
appropriateness for development. 

2.3 Information to be Considered 

The Draft Scoping Document refers to the use of readily available and foreseeable 
information, such as current policies and land use designations set out in land and 
resource management plans, strategic land use resource plans and official community 
plans in guiding the assessment of areas inappropriate for development. We believe 
this list should not be exclusive, but should include First Nations land use and 
community development plans, as well as Traditional Use Studies and Aboriginal 
Interests and Use Studies. 

It is also important to consider that some First Nations have not yet embarked on land 
use planning for their territory, and that it may take some time for this information to 
become "readily available and foreseeable". An inquiry that purports to provide a 30-
year projection of the province's electricity transmission infrastructure and capacity 
needs and the impacts of those needs ought not be biased in favour of entities which 
have already completed a planning process, and against those who have not. 

It is important that this Inquiry ensures that First Nations will be provided with a 
meaningful opportunity to gather and provide the information necessary to allow an 
accurate assessment of areas that should be precluded from development. 

2.4 Conclusions on Areas Inappropriate for Development 

For the reasons set out above we submit that the scope of areas inappropriate for 
generation development be broadened from that set out in the Draft Scoping Document 
to include an assessment of: 

• areas that are inappropriate for the development of generation and/or 
transmission infrastructure regardless of current status; 

• circumstances in which areas that are otherwise unavailable for development as 
a result of legislation or pending decisions may become available and how their 
suitability may be assessed; and 
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• consideration of First Nations land use planning and aboriginal interest and use 
stud ies, and an assessment of how the First Nations ' voices will be heard in the 
absence of such information. 

We appreciate the opportunity to provide these comments on behalf of our client, the 
We Wai Kai Nation. 

Yours trul y, 

cc: Chief Ralph Dick, We Wai Ka i Nation 
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