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Commission Secretary 
BC Utilities Commission 
Box 250, 900 Howe St. 
Vancouver, B.C. 
V6Z 2N3 
 
Attention: Commission Secretary: Ms. Erica Hamilton 
 
Dear Ms. Hamilton: 
 
Re: BCFNemc on Duty to Consult & Accommodate 

Further to the June 18, 2009 BCUC Workshop on Scope, this submission is in reply to the 
question posed by legal counsel for the Commission, namely where does the duty to consult lie? 
It clarifies the BCFNemc’s position on the legal duty to consult and accommodate and takes 
precedence specifically over the questions raised in the first two paragraphs on page 9 of our 
earlier submission of June 10, 2009.   

Given the decision in Quebec (A.G.) v Canada (NEB) [1994] 1 S.C.R. 159 which supports the 
proposition elucidated in the more recent decision of Carrier-Sekani Tribal Council v. British 
Columbia (Utilities Commission) 2009 BCCA 67, para. 56 that: 

“no one suggests the Commission itself has a duty to consult.” 

it is apparent to the BCFNemc that the current law suggests that the BC Utilities Commission 
does not have itself a duty to consult First Nations. 

Nonetheless, given that section 4 of the TOR states that: 

“4.  The commission must make determinations respecting the need for, and timing of, 
additional transmission infrastructure and capacity, within the Determination Period,  
that would allow for: 
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(a) the supply and delivery of electricity as assessed under paragraph 3; and 
(b) improve electricity transmission intertidal capacity between British Columbia and 

United States or Alberta that can be used effectively to permit continued or optimize 
patient of the electricity system in British Columbia, and to support the export of 
surplus electricity as assessed under paragraph 3." 

and given that Section 79 of the Utilities Commission Act [RSBC 1996] Chapter 473 states that: 

“79. The determination of the commission on a question of fact in its jurisdiction, or 
whether a person is or is not a party interested within the meaning of this act, is binding 
and conclusive at all persons in all courts.” 

it is submitted that depending on the nature and extent of the Inquiry’s binding and conclusive 
determinations, and how the Commission perceives them being relied upon by the Commission 
itself, and/or by innumerable potential parties in subsequent proceedings (i.e. CPCN) before the 
Commission or by the Provincial or Fedeal Crown itself,  it is submitted that given more recent 
decisions clarifying First Nations’ constitutional rights, determinations flowing from this Inquiry 
may well amount to a Crown activity with the potential to significantly affect First Nations title 
and rights, and thus in the context of  this Section 5 Inquiry may indeed give rise to a lawful duty 
by the Commission itself  to consult and accommodate. At this point however, given the absence 
of answers to the questions raised, it is premature for the BCFNemc to decide upon the issue of 
whether or not the Commission itself has a lawful duty to consult and accommodate.  

It is therefore requested that in order to evaluate whether the Commission itself has a lawful duty 
to consult and accommodate it is incumbent upon the Commission to clarify the nature and 
extent of determinations it intends to make in this Inquiry and how it perceives those binding 
determinations potentially being relied upon by the Commission and other parties in subsequent 
proceedings before the Commission, or by the Provincial and Federal Crown itself. 

Further with respect to the issue of  the Commission’s duty to consult and accommodate, the 
BCFNemc is of the view that in the context of this Inquiry the Commission has at minimum a 
lawful duty to assess the adequacy of the consultation and accommodation efforts being carried 
out by the BC Hydro parallel process and that it needs to formulate, with input from First 
Nations, a “bright line test” to guide that “adequacy assessment throughout various stages of the 
Inquiry:  Kwikwetlem First Nation v. British Columbia Utilities Commission, 2009 BCCA 68 
(CanLII);  Carrier Sekani Tribal Council v. British Columbia (Utilities Commission) 2009 
BCCA 67 (CanLII). 
 
A review of adequacy ought to include at minimum whether or not BC Hydro/BCTC are 
providing sufficient and timely capacity funding to BCFNemc and other participating BC First 
Nations  so that: 
 



(i) they can participate in the BC Hydro/BCTC parallel process (and the Inquiry) in 
an informed manner with the ability to attend meetings, review/analyze 
documents and retain and pay for independent legal and technical advice; 
 

(ii) BC First Nations have sufficient time and resources to review their land use plans 
and carry out at minimum a “sensitivity analysis” so as to identify “green, red, 
yellow light” locations for generation and transmission within their territories; 

 
(iii)“sensitivity analysis” information will be accommodated by both BC 

Hydro/BCTC scenario formulation process, and thus by the Inquiry itself; 
 

(iv) BCFNemc and other BC First Nation recommendations and other data inputs to 
scenario building by BC Hydro and BCTC are given sufficient weight so as to 
amount to meaningful consultation and accommodation; 

 
(v) BCFNemc and BC First Nations can obtain and analyze the complete array of 

assumptions and values being included and excluded from the scenario 
construction process so as to better understand how if potentially affects First 
Nations interests; 

 

The BCFNemc continues to believe that it is within the scope of this Inquiry for the Commission 
to take judicial notice of the New Relationship Document and its principles, and to request that 
BC Hydro and BCTC, together with the BCFNemc initiate a process to explore and report on 
how New Relationship principles could be applied to collaborative strategic level planning and 
research activities related to fulfilling this Inquiry’s Terms of Reference. 

Furthermore, the BCFNemc wishes to bring to the attention of the Commission general topics of 
concern that to date have been raised by BC First Nations in the parallel BC Hydro consultation 
process, concerns that somehow must be dealt  with by the Commission and/or Staff  in some 
principled lawful fashion so as address long standing grievances and moreover move the 
Provincial Crown –BC First Nations relationship further into the ambit of the New Relationship 
Document, while at the same time, reducing a considerable risk both with respect to the present 
inquiry process and the ability to develop future transmission infrastructure. Those topics of 
concern include: 

• Past infringements, their acknowledgement and compensation; 
• Title, rights and self-governance issues over FN territories; 
• Sustainability of development; 
• The nature of the relationship between the Provincial Crown, this Inquiry and BC First 

Nations; 



• Application of the New Relationship Document so that collaborative decision-making, 
shared management and shared benefits and opportunities can occur in the energy sector; 

• Cultural and environmental impacts, including cumulative impacts; 
• Conflict/Dispute Resolution mechanisms; 
• The mix of energy options (wind, ror, biofuels, marine, etc); 
• The question of who shall benefit and who shall assume costs from BCTC/BC Hydro 

infrastructure developments to meet domestic demand and to encourage long term export 
contracts, and how those costs should be mitigated; 

• Values and assumptions included and excluded in BC Hydro/BCTC scenarios and how 
they affect scenario outcomes and impact BC First Nations; 

• Continued unmet needs for capacity funding to attend and participate both in the Inquiry 
and the BC Hydro process, and to retain legal and consultancy advice to review, analyze 
and make informed submissions. 

Finally, the BCFNemc continues to reserve the right to amend this submission on scope as this 
Inquiry unfolds into its other dimensions and as the Commission clarifies the questions raised in 
this and other submissions related to First Nations rights, title and consultation issues. Also, 
please take note that this submission is made without prejudice to: 

• Aboriginal right and title by any BC First Nation to their Territory; including the inherent 
right to self government over that Territory; 
 

• A legal and constitutional position that the Province does not have jurisdiction to make 
decisions regarding the governance of lands, water and other resources of  a BC First 
Nation territory; 
 

•  A position that any First Nation, including the BCFNemc may assert, now or in the 
future, that the Province failed to meaningfully and adequately consult prior to 
finalization of the 2007 BC Energy Plan, the December 2008 Terms of Reference of this 
Inquiry, and the determinations to flow from this s. 5 Inquiry. 

 

Respectfully submitted, 

  “Signed by” 

Peter Dimitrov 
Barrister & Solicitor  
 
 

  



 

 

 

 

 

 




