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Definitions

1  In this Act:

"applicant" includes an appellant, a claimant or a complainant;

"application" includes an appeal, a review or a complaint but 

excludes any interim or preliminary matter or an application to

the court;

"appointing authority" means the person or the Lieutenant 

Governor in Council who, under another Act, has the power to

appoint the chair, vice chair and members, or any of them, to 

the tribunal;

"constitutional question" means any question that requires notice 

to be given under section 8 of the Constitutional Question Act;

"court" means the Supreme Court;

"decision" includes a determination, an order or other decision;

"dispute resolution process" means a confidential and without 

prejudice process established by the tribunal to facilitate the 

settlement of one or more issues in dispute;

"intervener" means a person who is permitted by the tribunal to 

participate as an intervener in an application;

"member" means a person appointed to the tribunal to which a 

provision of this Act applies;

"privative clause" means provisions in the tribunal's enabling Act 

that give the tribunal exclusive and final jurisdiction to inquire 

into, hear and decide certain matters and questions and 

provide that a decision of the tribunal in respect of the matters 

within its jurisdiction is final and binding and not open to review 

in any court;

"tribunal" means a tribunal to which some or all of the provisions of 

this Act are made applicable under the tribunal's enabling Act;

 190 Repeal

 191 Commencement
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"tribunal's enabling Act" means the Act under which the tribunal is 

established or continued.

Chair's initial term and reappointment

2  (1) The chair of the tribunal may be appointed by the appointing 

authority, after a merit based process, to hold office for an initial 

term of 3 to 5 years.

(2) The chair may be reappointed by the appointing authority for 

additional terms of up to 5 years.

Member's initial term and reappointment

3  (1) A member, other than the chair, may be appointed by the 

appointing authority, after a merit based process and consultation 

with the chair, to hold office for an initial term of 2 to 4 years.

(2) A member may be reappointed by the appointing authority as a 

member of the tribunal for additional terms of up to 5 years.

Appointment of acting chair

4  (1) If the chair expects to be absent or is absent, the chair may 

designate a vice chair as the acting chair for the period that the chair 

is absent.

(2) If the chair expects to be absent or is absent and there is no vice 

chair or if there is a vice chair and the vice chair is not willing or able 

to act as chair, the chair may designate a member as the acting chair

for the period that the chair is absent.

(3) Despite subsections (1) and (2), if the chair is absent or

incapacitated for an extended period of time, the appointing authority 

may designate a vice chair as the acting chair for the period that the 

chair is absent or incapacitated.

(4) Despite subsections (1) and (2), if the chair is absent or

incapacitated for an extended period of time and there is no vice 

chair or if there is a vice chair and the vice chair is not willing or able 

to act as chair, the appointing authority may designate a member, or 

appoint an individual who would otherwise be qualified for 

appointment as a member or as the chair, as the acting chair for the 
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period that the chair is absent or incapacitated.

(5) If the tribunal has no chair, the appointing authority may appoint 

an individual, who is a member, or appoint an individual who would

otherwise be qualified for appointment as a member or as the chair, 

as the acting chair for a term of up to 6 months.

(6) In exceptional circumstances an individual may be appointed as 

the acting chair under subsection (5) for an additional term of up to 6 

months.

(7) Subsections (3), (4) and (5) apply whether or not an individual is 

designated, under the Act under which the chair is appointed, to act 

on behalf of the chair.

(8) An individual designated or appointed under any of subsections 

(1) to (5) has all the powers and may perform all the duties of the

chair.

Member's absence or incapacitation

5  (1) If a member is absent or incapacitated for an extended period of 

time or expects to be absent for an extended period of time, the 

appointing authority, after consultation with the chair, may appoint 

another person, who would otherwise be qualified for appointment as 

a member, to replace the member until the member returns to full 

duty or the member's term expires, whichever comes first.

(2) The appointment of a person to replace a member under

subsection (1) is not affected by the member returning to less than 

full duty.

Member's temporary appointment

6  (1) If the tribunal requires additional members, the chair, after 

consultation with the minister responsible for the Act under which the 

tribunal is established, may appoint an individual, who would 

otherwise be qualified for appointment as a member, to be a member 

for up to 6 months.

(2) Under subsection (1), an individual may be appointed to the 

tribunal only twice in any 2 year period.

(3) An appointing authority may establish conditions and
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qualifications for appointments under subsection (1).

Powers after resignation or expiry of term

7  (1) If a member resigns or their appointment expires, the chair may 

authorize that individual to continue to exercise powers as a member 

of the tribunal in any proceeding over which that individual had 

jurisdiction immediately before the end of their term.

(2) An authorization under subsection (1) continues until a final 

decision in that proceeding is made.

(3) If an individual performs duties under subsection (1), section 10 

applies.

Termination for cause

8  The appointing authority may terminate the appointment of the chair, 

a vice chair or a member for cause.

Responsibilities of the chair

9  The chair is responsible for the effective management and operation 

of the tribunal and the organization and allocation of work among its 

members.

Remuneration and benefits for members

10  (1) In accordance with general directives of the Treasury Board, 

members must be reimbursed for reasonable travelling and out of 

pocket expenses necessarily incurred in carrying out their duties.

(2) In accordance with general directives of the Treasury Board, the 

minister responsible for the tribunal's enabling Act must set the

remuneration for those members who are to receive remuneration.

General power to make rules respecting practice and procedure

11  (1) Subject to this Act and the tribunal's enabling Act, the tribunal 

has the power to control its own processes and may make rules 

respecting practice and procedure to facilitate the just and timely 

resolution of the matters before it.

(2) Without limiting subsection (1), the tribunal may make rules as 
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follows:

(a) respecting the holding of pre-hearing conferences,

including confidential pre-hearing conferences, and 

requiring the parties and any interveners to attend a pre-

hearing conference;

(b) respecting dispute resolution processes;

(c) respecting receipt and disclosure of evidence, including

but not limited to pre-hearing receipt and disclosure and 

pre-hearing examination of a party on oath, affirmation or 

by affidavit;

(d) respecting the exchange of records and documents by

parties;

(e) respecting the filing of written submissions by parties;

(f) respecting the filing of admissions by parties;

(g) specifying the form of notice to be given to a party by

another party or by the tribunal requiring a party to 

diligently pursue an application and specifying the time 

within which and the manner in which the party must 

respond to the notice;

(h) respecting service and filing of notices, documents and

orders, including substituted service;

(i) requiring a party to provide an address for service or

delivery of notices, documents and orders;

(j) providing that a party's address of record is to be

treated as an address for service;

(k) respecting procedures for preliminary or interim

matters;

(l) respecting amendments to an application or responses 

to it;

(m) respecting the addition of parties to an application;

(n) respecting adjournments;

(o) respecting the extension or abridgement of time limits

provided for in the rules;
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(p) respecting the transcribing or tape recording of its

proceedings and the process and fees for reproduction of a 

tape recording if requested by a party;

(q) establishing the forms it considers advisable;

(r) respecting the joining of applications;

(s) respecting exclusion of witnesses from proceedings;

(t) respecting the effect of a party's non-compliance with

the tribunal's rules;

(u) respecting access to and restriction of access to tribunal 

documents by any person;

(v) respecting witness fees and expenses;

(w) respecting applications to set aside any summons 

served by a party.

(3) In an application, the tribunal may waive or modify one or more 

of its rules in exceptional circumstances.

(4) The tribunal must make accessible to the public any rules of 

practice and procedure made under this section.

Practice directives tribunal must make

12  (1) The tribunal must issue practice directives respecting

(a) the usual time period for completing an application and

for completing the procedural steps within an application, 

and

(b) the usual time period within which the tribunal's final

decision and reasons are to be released after the hearing of 

the application is completed.

(2) The tribunal is not bound by its practice directives in the exercise 

of its powers or the performance of its duties.

(3) Practice directives issued under subsection (1) must be consistent 

with this Act and with the tribunal's enabling Act, the regulations

made under those Acts and any rules of practice and procedure made 

by the tribunal.

(4) The tribunal must make accessible to the public any practice 
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directives made under this section.

Practice directives tribunal may make

13  (1) The tribunal may issue practice directives consistent with this Act 

and with the tribunal's enabling Act, the regulations made under 

those Acts and any rules of practice and procedure made by the 

tribunal.

(2) The tribunal is not bound by its practice directives in the exercise 

of its powers or the performance of its duties.

(3) The tribunal must make accessible to the public any practice 

directives made under subsection (1).

General power to make orders

14  In order to facilitate the just and timely resolution of an application 

the tribunal, if requested by a party or an intervener, or on its own 

initiative, may make any order

(a) for which a rule is made by the tribunal under section

11,

(b) for which a rule is prescribed under section 60, or

(c) in relation to any matter that the tribunal considers

necessary for purposes of controlling its own proceedings.

Interim orders

15  The tribunal may make an interim order in an application.

Consent orders

16  (1) On the request of the parties to an application, the tribunal may 

make a consent order if it is satisfied that the order is consistent with 

its enabling Act.

(2) If the tribunal declines to make a consent order under subsection 

(1), it must provide the parties with reasons for doing so.

Withdrawal or settlement of application

17  (1) If an applicant withdraws all or part of an application or the 
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parties advise the tribunal that they have reached a settlement of all or 

part of an application, the tribunal must order that the application or 

the part of it is dismissed.

(2) If the parties reach a settlement in respect of all or part of the 

subject matter of an application, on the request of the parties, the

tribunal may make an order that includes the terms of settlement if it 

is satisfied that the order is consistent with its enabling Act.

(3) If the tribunal declines to make an order under subsection (2), it 

must provide the parties with reasons.

Failure of party to comply with tribunal orders and rules

18  If a party fails to comply with an order of the tribunal or with the 

rules of practice and procedure of the tribunal, including any time 

limits specified for taking any actions, the tribunal, after giving notice 

to that party, may do one or more the following:

(a) schedule a written, electronic or oral hearing;

(b) continue with the application and make a decision based

on the information before it, with or without providing an 

opportunity for submissions;

(c) dismiss the application.

Service of notice or documents

19  (1) If the tribunal is required to provide a notice or any document to 

a party or other person in an application, it may do so by personal 

service of a copy of the notice or document or by sending the copy to 

the person by any of the following means:

(a) ordinary mail;

(b) electronic transmission, including telephone 

transmission of a facsimile;

(c) if specified in the tribunal's rules, another method that

allows proof of receipt.

(2) If the copy is sent by ordinary mail, it must be sent to the most 

recent address known to the tribunal and must be considered to be

received on the fifth day after the day it is mailed, unless that day is 

Page 10 of 34Administrative Tribunals Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Administrative%20Tribunals%20Act.mht



a holiday, in which case the copy must be considered to be received 

on the next day that is not a holiday.

(3) If the copy is sent by electronic transmission it must be

considered to be received on the day after it was sent, unless that 

day is a holiday, in which case the copy must be considered to be 

received on the next day that is not a holiday.

(4) If the copy is sent by a method referred to in subsection (1) (c), 

the tribunal's rules govern the day on which the copy must be

considered to be received.

(5) If through absence, accident, illness or other cause beyond the 

party's control a party who acts in good faith does not receive the

copy until a later date than the date provided under subsection (2), 

(3) or (4), that subsection does not apply.

When failure to serve does not invalidate proceeding

20  If a notice or document is not served in accordance with section 19, 

the proceeding is not invalidated if

(a) the contents of the notice or document were known by 

the person to be served within the time allowed for service,

(b) the person to be served consents, or

(c) the failure to serve does not result in prejudice to the

person, or any resulting prejudice can be satisfactorily 

addressed by an adjournment or other means.

Notice of hearing by publication

21  If the tribunal is of the opinion that because there are so many 

parties to an application or for any other reason it is impracticable to 

give notice of a hearing to a party by a method referred to in section 

19 (1) (a) to (c), the tribunal may give notice of a hearing by public 

advertisement or otherwise as the tribunal directs.

Notice of appeal (inclusive of prescribed fee)

22  (1) A decision may be appealed by filing a notice of appeal with the 

tribunal.
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(2) A notice of appeal must

(a) be in writing or in another form authorized by the

tribunal's rules,

(b) identify the decision that is being appealed,

(c) state why the decision should be changed,

(d) state the outcome requested,

(e) contain the name, address and telephone number of the

appellant, and if the appellant has an agent to act on the 

appellant's behalf in respect of the appeal, the name of the 

agent and a telephone number at which the agent may be 

contacted during regular business hours,

(f) include an address for delivery of any notices in respect

of the appeal, and

(g) be signed by the appellant or the appellant's agent.

(3) A notice of appeal must be accompanied by payment of the

prescribed fee.

(4) Despite subsection (3), if a notice of appeal is deficient or if the 

prescribed fee is outstanding, the chair or the chair's delegate may

allow a reasonable period of time within which the notice may be 

corrected or the fee is to be paid.

Notice of appeal (exclusive of prescribed fee)

23  (1) A decision may be appealed by filing a notice of appeal with the 

tribunal.

(2) A notice of appeal must

(a) be in writing or in another form authorized by the

tribunal's rules,

(b) identify the decision that is being appealed,

(c) state why the decision should be changed,

(d) state the outcome requested,

(e) contain the name, address and telephone number of the

appellant, and if the appellant has an agent to act on the 
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appellant's behalf in respect of the appeal, the name of the 

agent and a telephone number at which the agent may be 

contacted during regular business hours,

(f) include an address for delivery of any notices in respect

of the appeal, and

(g) be signed by the appellant or the appellant's agent.

(3) If a notice of appeal is deficient the chair or the chair's delegate 

may allow a reasonable period of time within which the notice may be 

corrected.

Time limit for appeals

24  (1) A notice of appeal respecting a decision must be filed within 30 

days of the decision being appealed, unless the tribunal's enabling 

Act provides otherwise.

(2) Despite subsection (1), the tribunal may extend the time to file a 

notice of appeal, even if the time to file has expired, if satisfied that 

special circumstances exist.

Appeal does not operate as stay

25  The commencement of an appeal does not operate as a stay or 

suspend the operation of the decision being appealed unless the 

tribunal orders otherwise.

Organization of tribunal

26  (1) The chair of the tribunal may organize the tribunal into panels, 

each comprised of one or more members.

(2) If the chair organizes a panel comprised of more than one

member, the chair must designate one of those members as chair of 

the panel.

(3) The members of the tribunal may sit

(a) as the tribunal, or

(b) as a panel of the tribunal.

(4) Two or more panels may sit at the same time.
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(5) If members of the tribunal sit as a panel,

(a) the panel has the jurisdiction of, and may exercise and

perform the powers and duties of, the tribunal, and

(b) a decision of the panel is a decision of the tribunal.

(6) The decision of a majority of the members of a panel of the 

tribunal is a decision of the tribunal and, in the case of a tie, the

decision of the chair of the panel governs.

(7) If a member of a panel is unable for any reason to complete the 

member's duties, the remaining members of that panel, with consent

of the chair of the tribunal, may continue to hear and determine the 

matter, and the vacancy does not invalidate the proceeding.

(8) If a panel is comprised of one member and that member is unable 

for any reason to complete the member's duties, the chair of the

tribunal, with the consent of all parties to the application, may 

organize a new panel to continue to hear and determine the matter 

on terms agreed to by the parties, and the vacancy does not 

invalidate the proceeding.

(9) The chair or the chair's delegate may hear and decide any interim 

or preliminary matter in an application, and for that purpose may

exercise any of the powers of the tribunal necessary to decide the

matter.

Staff of tribunal

27  (1) Employees necessary to carry out the powers, functions and 

duties of the tribunal may be appointed under the Public Service Act.

(2) The chair of the tribunal may engage or retain consultants, 

investigators, lawyers, expert witnesses or other persons the tribunal 

considers necessary to exercise its powers and carry out its duties

under the tribunal's enabling Act and may determine their 

remuneration.

(3) The Public Service Act does not apply to a person retained under 

subsection (2) of this section.

Appointment of person to conduct dispute resolution process
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28  (1) The chair of the tribunal may appoint a member or staff of the 

tribunal or other person to conduct a dispute resolution process.

(2) If a member of the tribunal is appointed under subsection (1), 

that member, in addition to assisting in a dispute resolution process, 

may make pre-hearing orders in respect of the application but must 

not hear the merits of the application unless all parties consent.

Disclosure protection

29  (1) In a proceeding, other than a criminal proceeding, unless the 

parties to an application consent, a person must not disclose or be 

compelled to disclose

(a) a document or other record created by a party

specifically for the purposes of achieving a settlement of 

one or more issues through a dispute resolution process, or

(b) a statement made by a party in a dispute resolution

process specifically for the purpose of achieving a 

settlement of one or more issues in dispute.

(2) Subsection (1) does not apply to a settlement agreement.

Tribunal duties

30  Tribunal members must faithfully, honestly and impartially perform 

their duties and must not, except in the proper performance of those 

duties, disclose to any person any information obtained as a member.

Summary dismissal

31  (1) At any time after an application is filed, the tribunal may dismiss 

all or part of it if the tribunal determines that any of the following 

apply:

(a) the application is not within the jurisdiction of the

tribunal;

(b) the application was not filed within the applicable time

limit;

(c) the application is frivolous, vexatious or trivial or gives 

rise to an abuse of process;
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(d) the application was made in bad faith or filed for an

improper purpose or motive;

(e) the applicant failed to diligently pursue the application

or failed to comply with an order of the tribunal;

(f) there is no reasonable prospect the application will

succeed;

(g) the substance of the application has been appropriately

dealt with in another proceeding.

(2) Before dismissing all or part of an application under subsection 

(1), the tribunal must give the applicant an opportunity to make

written submissions or otherwise be heard.

(3) If the tribunal dismisses all or part of an application under 

subsection (1), the tribunal must inform the parties and any 

interveners of its decision in writing and give reasons for that 

decision.

Representation of parties to an application

32  A party to an application may be represented by counsel or an agent 

and may make submissions as to facts, law and jurisdiction.

Interveners

33  (1) The tribunal may allow a person to intervene in an application if 

the tribunal is satisfied that

(a) the person can make a valuable contribution or bring a

valuable perspective to the application, and

(b) the potential benefits of the intervention outweigh any

prejudice to the parties caused by the intervention.

(2) The tribunal may limit the participation of an intervener in one or 

more of the following ways:

(a) in relation to cross examination of witnesses;

(b) in relation to the right to lead evidence;

(c) to one or more issues raised in the application;

(d) to written submissions;
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(e) to time limited oral submissions.

(3) If 2 or more applicants for intervener status have the same or 

substantially similar views or expertise, the tribunal may require 

them to file joint submissions.

Power to compel witnesses and order disclosure

34  (1) A party to an application may prepare and serve a summons in 

the form established by the tribunal, requiring a person

(a) to attend an oral or electronic hearing to give evidence

on oath or affirmation or in any other manner that is 

admissible and relevant to an issue in the application, or

(b) to produce for the tribunal, that party or another party

a document or other thing in the person's possession or 

control that is admissible and relevant to an issue in the 

application.

(2) A party to an application may apply to the court for an order

(a) directing a person to comply with a summons served by 

a party under subsection (1), or

(b) directing any directors and officers of a person to cause

the person to comply with a summons served by a party 

under subsection (1).

(3) Subject to section 29, at any time before or during a hearing, but 

before its decision, the tribunal may make an order requiring a

person

(a) to attend an oral or electronic hearing to give evidence

on oath or affirmation or in any other manner that is 

admissible and relevant to an issue in an application, or

(b) to produce for the tribunal or a party a document or

other thing in the person's possession or control, as 

specified by the tribunal, that is admissible and relevant to 

an issue in an application.

(4) The tribunal may apply to the court for an order

(a) directing a person to comply with an order made by the

tribunal under subsection (3), or
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(b) directing any directors and officers of a person to cause

the person to comply with an order made by the tribunal 

under subsection (3).

Recording tribunal proceedings

35  (1) The tribunal may transcribe or tape record its proceedings.

(2) If the tribunal transcribes or tape records a proceeding, the 

transcription or tape recording must be considered to be correct and 

to constitute part of the record of the proceeding.

(3) If, by a mechanical or human failure or other accident, the 

transcription or tape recording of a proceeding is destroyed, 

interrupted or incomplete, the validity of the proceeding is not 

affected.

Form of hearing of application

36  In an application or an interim or preliminary matter, the tribunal 

may hold any combination of written, electronic and oral hearings.

Applications involving similar questions

37  (1) If 2 or more applications before the tribunal involve the same or 

similar questions, the tribunal may

(a) combine the applications or any part of them,

(b) hear the applications at the same time,

(c) hear the applications one immediately after the other,

or

(d) stay one or more of the applications until after the

determination of another one of them.

(2) The tribunal may make additional orders respecting the procedure 

to be followed with respect to applications under this section.

Examination of witnesses

38  (1) Subject to subsection (2), in an oral or electronic hearing a party 

to an application may call and examine witnesses, present evidence 

and submissions and conduct cross examination of witnesses as 
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reasonably required by the tribunal for a full and fair disclosure of all 

matters relevant to the issues in the application.

(2) The tribunal may reasonably limit further examination or cross 

examination of a witness if it is satisfied that the examination or cross

examination has been sufficient to disclose fully and fairly all matters

relevant to the issues in the application.

(3) The tribunal may question any witness who gives oral evidence in 

an oral or electronic hearing.

Adjournments

39  (1) An application may be adjourned by the tribunal on its own 

motion or if it is shown to the satisfaction of the tribunal that the 

adjournment is required to permit an adequate hearing to be held.

(2) In considering whether an application should be adjourned, the 

tribunal must have regard to the following factors:

(a) the reason for the adjournment;

(b) whether the adjournment would cause unreasonable

delay;

(c) the impact of refusing the adjournment on the parties;

(d) the impact of granting the adjournment on the parties;

(e) the impact of the adjournment on the public interest.

Information admissible in tribunal proceedings

40  (1) The tribunal may receive and accept information that it considers 

relevant, necessary and appropriate, whether or not the information 

would be admissible in a court of law.

(2) Despite subsection (1), the tribunal may exclude anything unduly 

repetitious.

(3) Nothing is admissible before the tribunal that is inadmissible in a 

court because of a privilege under the law of evidence.

(4) Nothing in subsection (1) overrides the provisions of any Act 

expressly limiting the extent to or purposes for which any oral 

testimony, documents or things may be admitted or used in 
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evidence.

(5) Notes or records kept by a person appointed by the tribunal to 

conduct a dispute resolution process in relation to an application are 

inadmissible in tribunal proceedings.

Hearings open to public

41  (1) An oral hearing must be open to the public.

(2) Despite subsection (1), the tribunal may direct that all or part of 

the information be received to the exclusion of the public if the

tribunal is of the opinion that

(a) the desirability of avoiding disclosure in the interests of 

any person or party affected or in the public interest 

outweighs the desirability of adhering to the principle that 

hearings be open to the public, or

(b) it is not practicable to hold the hearing in a manner that 

is open to the public.

(3) The tribunal must make a document submitted in a hearing

accessible to the public unless the tribunal is of the opinion that 

subsection (2) (a) or section 42 applies to that document.

Discretion to receive evidence in confidence

42  The tribunal may direct that all or part of the evidence of a witness or 

documentary evidence be received by it in confidence to the exclusion 

of a party or parties or any interveners, on terms the tribunal 

considers necessary, if the tribunal is of the opinion that the nature of 

the information or documents requires that direction to ensure the 

proper administration of justice.

Discretion to refer questions of law to court

43  (1) The tribunal has jurisdiction to determine all questions of fact, law 

or discretion that arise in any matter before it, including 

constitutional questions.

(2) If a question of law, including a constitutional question, is raised 

by a party in a tribunal proceeding, on the request of a party or on its 

own initiative, at any stage of an application the tribunal may refer 
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that question to the court in the form of a stated case.

(3) If a constitutional question is raised by a party in an application, 

on the request of the Attorney General, the tribunal must refer that 

question to the court in the form of a stated case.

(4) The stated case under subsection (2) or (3) must

(a) be prepared by the tribunal,

(b) be in writing,

(c) be filed with the court registry, and

(d) include a statement of the facts and relevant evidence.

(5) Subject to the direction of the court, the tribunal must

(a) to the extent that it is practicable in light of the stated 

case, proceed to hear and decide all questions except the 

questions raised in the stated case,

(b) suspend the application as it relates to the stated case

and reserve its decision until the opinion of the court has 

been given, and

(c) decide the application in accordance with the opinion.

(6) A stated case must be brought on for hearing as soon as

practicable.

(7) Subject to subsection (8), the court must hear and determine the 

stated case and give its decision as soon as practicable.

(8) The court may refer the stated case back to the tribunal for 

amendment or clarification, and the tribunal must promptly amend 

and return the stated case for the opinion of the court.

Tribunal without jurisdiction over constitutional questions

44  (1) The tribunal does not have jurisdiction over constitutional 

questions.

(2) Subsection (1) applies to all applications made before, on or after 

the date that the subsection applies to a tribunal.

Tribunal without jurisdiction over Canadian Charter of Rights and 
Freedoms issues
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45  (1) The tribunal does not have jurisdiction over constitutional 

questions relating to the Canadian Charter of Rights and Freedoms.

(1.1) Subsection (1) applies to all applications made before, on or 

after the date that the subsection applies to a tribunal.

(2) If a constitutional question, other than one relating to the 

Canadian Charter of Rights and Freedoms, is raised by a party in a

tribunal proceeding

(a) on the request of a party or on its own initiative, at any 

stage of an application the tribunal may refer that question 

to the court in the form of a stated case, or

(b) on the request of the Attorney General, the tribunal 

must refer that question to the court in the form of a stated 

case.

(3) The stated case must

(a) be prepared by the tribunal,

(b) be in writing,

(c) be filed with the court registry, and

(d) include a statement of the facts and relevant evidence.

(4) Subject to the direction of the court, the tribunal must

(a) to the extent that it is practicable in light of the stated 

case, proceed to hear and decide all questions except the 

questions raised in the stated case,

(b) suspend the application as it relates to the stated case

and reserve its decision until the opinion of the court has 

been given, and

(c) decide the application in accordance with the opinion.

(5) A stated case must be brought on for hearing as soon as

practicable.

(6) Subject to subsection (7), the court must hear and determine the 

stated case and give its decision as soon as practicable.

(7) The court may refer the stated case back to the tribunal for 

amendment or clarification, and the tribunal must promptly amend 
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and return the stated case for the opinion of the court.

Notice to Attorney General if constitutional question raised in application

46  If a constitutional question over which the tribunal has jurisdiction is 

raised in a tribunal proceeding, the party who raises the question 

must give notice in compliance with section 8 of the Constitutional 

Question Act.

Discretion to decline jurisdiction to apply the Human Rights Code

46.1  (1) The tribunal may decline jurisdiction to apply the Human Rights

Code in any matter before it.

(2) Without limiting the matters the tribunal may consider when 

determining whether to decline jurisdiction under subsection (1), the

tribunal may consider whether, in the circumstances, there is a more 

appropriate forum in which the Human Rights Code may be applied.

(3) If, in an application before the tribunal, a party or an intervener 

raises the question of whether there is a conflict between the Human 

Rights Code and any other enactment, the party or intervener must

serve notice on the Attorney General in accordance with this section.

(4) The notice must contain the following information:

(a) the names and addresses for delivery of the parties and

interveners to the application;

(b) the name of the tribunal and address of the tribunal's

registry;

(c) any identification numbers assigned by the tribunal to

the application;

(d) the section of the enactment and the section of the

Human Rights Code that may conflict and the basis on 

which the question of a conflict arises;

(e) the date, time and location of any hearing scheduled by

the tribunal to consider the question.

(5) The notice must be served on the Attorney General at least 14 

days before the date of any hearing scheduled by the tribunal to 

consider the question, unless the Attorney General, in writing, waives 
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this requirement.

(6) The tribunal may not hear the question of whether there is a 

conflict between the Human Rights Code and any other enactment 

until after the Attorney General has been served with notice in 

accordance with this section.

(7) If the party or intervener required to serve notice on the Attorney 

General does not provide proof of service satisfactory to the tribunal,

the tribunal may

(a) adjourn the hearing of the question until the party or

intervener provides proof of service satisfactory to the 

tribunal, or

(b) decline to consider the question and proceed to hear the

remainder of the application.

(8) If the Attorney General has been served with notice in accordance 

with this section and intends to appear at the hearing scheduled to

consider the question, the Attorney General

(a) must give notice to the tribunal and the parties and

interveners to the application at least 3 days before the 

date of the hearing, and

(b) has the same rights as any other party to the hearing.

(9) Subsections (3) to (8) do not apply if the Attorney General is 

representing a party or intervener in the application before the

tribunal.

(10) This section applies to all applications made before, on or after 

the date that this section applies to a tribunal.

Limited jurisdiction and discretion to decline jurisdiction to apply the 
Human Rights Code

46.2  (1) Subject to subsection (2), the tribunal may decline jurisdiction to

apply the Human Rights Code in any matter before it.

(2) The tribunal does not have jurisdiction over a question of whether 

there is a conflict between the Human Rights Code and any other

enactment.

(3) Without limiting the matters the tribunal may consider when 
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determining whether to decline jurisdiction under subsection (1), the

tribunal may consider whether, in the circumstances, there is a more 

appropriate forum in which the Human Rights Code may be applied.

(4) This section applies to all applications made before, on or after 

the date that this section applies to a tribunal.

Tribunal without jurisdiction to apply the Human Rights Code

46.3  (1) The tribunal does not have jurisdiction to apply the Human Rights

Code.

(2) Subsection (1) applies to all applications made before, on or after 

the date that the subsection applies to a tribunal.

Power to award costs

47  (1) Subject to the regulations, the tribunal may make orders for 

payment as follows:

(a) requiring a party to pay part of the costs of another

party or an intervener in connection with the application;

(b) requiring an intervener to pay part of the costs of a

party or another intervener in connection with the 

application;

(c) if the tribunal considers the conduct of a party has been

improper, vexatious, frivolous or abusive, requiring the 

party to pay part of the actual costs and expenses of the 

tribunal in connection with the application.

(2) An order under subsection (1), after filing in the court registry, 

has the same effect as an order of the court for the recovery of a

debt in the amount stated in the order against the person named in 

it, and all proceedings may be taken on it as if it were an order of the 

court.

Maintenance of order at hearings

48  (1) At an oral hearing, the tribunal may make orders or give 

directions that it considers necessary for the maintenance of order at 

the hearing, and, if any person disobeys or fails to comply with any 

order or direction, the tribunal may call on the assistance of any 
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peace officer to enforce the order or direction.

(2) A peace officer called on under subsection (1) may take any 

action that is necessary to enforce the order or direction and may use 

such force as is reasonably required for that purpose.

(3) Without limiting subsection (1), the tribunal, by order, may

(a) impose restrictions on a person's continued participation

in or attendance at a proceeding, and

(b) exclude a person from further participation in or

attendance at a proceeding until the tribunal orders 

otherwise.

Contempt proceeding for uncooperative witness or other person

49  (1) The failure or refusal of a person summoned as a witness to do 

any of the following makes the person, on application to the court by 

the tribunal, liable to be committed for contempt as if in breach of an 

order or judgment of the court:

(a) attend a hearing;

(b) take an oath or affirmation;

(c) answer questions;

(d) produce the records or things in their custody or

possession.

(2) The failure or refusal of a person to comply with an order or 

direction under section 48 makes the person, on application to the 

court by the tribunal, liable to be committed for contempt as if in 

breach of an order or judgment of the court.

(3) Subsections (1) and (2) do not limit the conduct for which a 

finding of contempt may be made by the court in respect of conduct 

by a person in a proceeding before the tribunal.

Decisions

50  (1) If the tribunal makes an order for the payment of money as part 

of its decision, it must set out in the order the principal sum, and if 

the tribunal has power to award interest and interest is payable, the 

rate of interest and the date from which it is to be calculated.
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(2) The tribunal may attach terms or conditions to a decision.

(3) The tribunal's decision is effective on the date on which it is 

issued, unless otherwise specified by the tribunal.

(4) The tribunal must make its decisions accessible to the public.

Final decision

51  The tribunal must make its final decision in writing and give reasons 

for the decision.

Notice of decision

52  (1) Subject to subsection (2), the tribunal must send each party and 

any interveners in an application a copy of its final decision.

(2) If the tribunal is of the opinion that because there are so many 

parties to an application or for any other reason that it is

impracticable to send its final decision to each party as provided in 

subsection (1), the tribunal may give reasonable notice of its decision 

by public advertisement or otherwise as the tribunal directs.

(3) A notice of a final decision given by the tribunal under subsection 

(2) must inform the parties of the place where copies of that decision 

may be obtained.

Amendment to final decision

53  (1) If a party applies or on the tribunal's own initiative, the tribunal 

may amend a final decision to correct any of the following:

(a) a clerical or typographical error;

(b) an accidental or inadvertent error, omission or other

similar mistake;

(c) an arithmetical error made in a computation.

(2) Unless the tribunal determines otherwise, an amendment under 

subsection (1) must not be made more than 30 days after all parties 

have been served with the final decision.

(3) Within 30 days of being served with the final decision, a party 

may apply to the tribunal for clarification of the final decision and the

tribunal may amend the final decision only if the tribunal considers 

Page 27 of 34Administrative Tribunals Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Administrative%20Tribunals%20Act.mht



that the amendment will clarify the final decision.

(4) The tribunal may not amend a final decision other than in those 

circumstances described in subsections (1) to (3).

(5) This section must not be construed as limiting the tribunal's 

ability, on request of a party, to reopen an application in order to

cure a jurisdictional defect.

Enforcement of tribunal's final decision

54  (1) A party in whose favour the tribunal makes a final decision, or a 

person designated in the final decision, may file a certified copy of 

the final decision with the court.

(2) A final decision filed under subsection (1) has the same force and 

effect, and all proceedings may be taken on it, as if it were a

judgment of the court.

Compulsion protection

55  (1) A tribunal member, a person acting on behalf of or under the 

direction of a tribunal member or a person who conducts a dispute 

resolution process on behalf of or under the direction of the tribunal 

must not be required to testify or produce evidence in any 

proceeding, other than a criminal proceeding, about records or 

information obtained in the discharge of duties under the tribunal's

enabling Act or this Act.

(2) Despite subsection (1), the court may require the tribunal to 

produce the record of a proceeding that is the subject of an 

application for judicial review under the Judicial Review Procedure 

Act.

Immunity protection for tribunal and members

56  (1) In this section, "decision maker" includes a tribunal member,

adjudicator, registrar or other officer who makes a decision in an 

application or an interim or preliminary matter, or a person who 

conducts a dispute resolution process.

(2) Subject to subsection (3), no legal proceeding for damages lies or 

may be commenced or maintained against a decision maker, the 
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tribunal or the government because of anything done or omitted

(a) in the performance or intended performance of any duty

under this Act or the tribunal's enabling Act, or

(b) in the exercise or intended exercise of any power under

this Act or the tribunal's enabling Act.

(3) Subsection (2) does not apply to a person referred to in that 

subsection in relation to anything done or omitted by that person in 

bad faith.

Time limit for judicial review

57  (1) Unless this Act or the tribunal's enabling Act provides otherwise, 

an application for judicial review of a final decision of the tribunal 

must be commenced within 60 days of the date the decision is 

issued.

(2) Despite subsection (1), either before or after expiration of the 

time, the court may extend the time for making the application on 

terms the court considers proper, if it is satisfied that there are 

serious grounds for relief, there is a reasonable explanation for the 

delay and no substantial prejudice or hardship will result to a person 

affected by the delay.

Standard of review if tribunal's enabling Act has privative clause

58  (1) If the tribunal's enabling Act contains a privative clause, relative 

to the courts the tribunal must be considered to be an expert tribunal 

in relation to all matters over which it has exclusive jurisdiction.

(2) In a judicial review proceeding relating to expert tribunals under 

subsection (1)

(a) a finding of fact or law or an exercise of discretion by

the tribunal in respect of a matter over which it has 

exclusive jurisdiction under a privative clause must not be 

interfered with unless it is patently unreasonable,

(b) questions about the application of common law rules of

natural justice and procedural fairness must be decided 

having regard to whether, in all of the circumstances, the 

tribunal acted fairly, and
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(c) for all matters other than those identified in paragraphs

(a) and (b), the standard of review to be applied to the 

tribunal's decision is correctness.

(3) For the purposes of subsection (2) (a), a discretionary decision is 

patently unreasonable if the discretion

(a) is exercised arbitrarily or in bad faith,

(b) is exercised for an improper purpose,

(c) is based entirely or predominantly on irrelevant factors,

or

(d) fails to take statutory requirements into account.

Standard of review if tribunal's enabling Act has no privative clause

59  (1) In a judicial review proceeding, the standard of review to be 

applied to a decision of the tribunal is correctness for all questions 

except those respecting the exercise of discretion, findings of fact and 

the application of the common law rules of natural justice and 

procedural fairness.

(2) A court must not set aside a finding of fact by the tribunal unless 

there is no evidence to support it or if, in light of all the evidence, the 

finding is otherwise unreasonable.

(3) A court must not set aside a discretionary decision of the tribunal 

unless it is patently unreasonable.

(4) For the purposes of subsection (3), a discretionary decision is 

patently unreasonable if the discretion

(a) is exercised arbitrarily or in bad faith,

(b) is exercised for an improper purpose,

(c) is based entirely or predominantly on irrelevant factors,

or

(d) fails to take statutory requirements into account.

(5) Questions about the application of common law rules of natural 

justice and procedural fairness must be decided having regard to

whether, in all of the circumstances, the tribunal acted fairly.
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Power to make regulations

60  The Lieutenant Governor in Council may make regulations as follows:

(a) prescribing rules of practice and procedure for the

tribunal;

(b) repealing or amending a rule made by the tribunal;

(c) prescribing tariffs of fees to be paid with respect to the 

filing of different types of applications, including preliminary 

and interim applications;

(d) prescribing the circumstances in which an award of 

costs may be made by the tribunal;

(e) prescribing a tariff of costs payable under a tribunal

order to pay part of the costs of a party or intervener;

(f) prescribing limits and rates relating to a tribunal order to 

pay part of the actual costs and expenses of the tribunal.

Application of Freedom of Information and Protection of Privacy Act

61  (1) In this section, "decision maker" includes a tribunal member,

adjudicator, registrar or other officer who makes a decision in an 

application or an interim or preliminary matter, or a person who 

conducts a dispute resolution process.

(2) The Freedom of Information and Protection of Privacy Act, other 

than section 44 (1) (b), (2), (2.1) and (3), does not apply to any of 

the following:

(a) a personal note, communication or draft decision of a

decision maker;

(b) notes or records kept by a person appointed by the

tribunal to conduct a dispute resolution process in relation 

to an application;

(c) any information received by the tribunal in a hearing or

part of a hearing from which the public, a party or an 

intervener was excluded;

(d) a transcription or tape recording of a tribunal

proceeding;
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(e) a document submitted in a hearing for which public 

access is provided by the tribunal;

(f) a decision of the tribunal for which public access is

provided by the tribunal.

(3) Subsection (2) does not apply to personal information, as defined 

in the Freedom of Information and Protection of Privacy Act, that has 

been in existence for 100 or more years or to other information that

has been in existence for 50 or more years.

Application of Act to appointments under Criminal Code

62  Sections 1 to 5, 8 to 10 and 61 apply to the review board established 

or designated under section 672.38 of the Criminal Code.

Consequential Amendments

[Note: See Table of Legislative Changes for the status of sections 63 to 188.]

Section(s)  Affected Act

63–66  Agricultural Land Commission Act

67–77  Assessment Act

78  Business Practices and Consumer Protection Act

79–82  Community Care and Assisted Living Act

83–87  Employment and Assistance Act

88–93  Employment Standards Act

94–98  Expropriation Act

99–100  Financial Institutions Act

101  Forest and Range Practices Act

102–103  Hospital Act

104–106  Human Rights Code

107–108  Industry Training Authority Act

109–110  Labour Relations Code

111  Local Government Act

112–114  Manufactured Home Park Tenancy Act

115–119  Mental Health Act

120–127  Natural Products Marketing (BC) Act

128–130  Parole Act

131–141  Passenger Transportation Act
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Transitional Provision

Transitional: existing appointments

189  (1) Existing designations, made before February 13, 2004, of 

members of the British Columbia Securities Commission as the chair 

and vice chairs of the commission and the appointments of those 

members are continued as expressed in the orders by which they 

were appointed.

(2) This section is repealed on a date set by regulation of the 

Lieutenant Governor in Council.

Repeal

190  The Administrative Tribunals Appointment and Administration Act, 

S.B.C. 2003, c. 47, is repealed.

Commencement

191  The provisions of this Act referred to in column 1 of the following 

table come into force as set out in column 2 of the table:

142–152  Petroleum and Natural Gas Act

153–155  Residential Tenancy Act

156–160  Safety Standards Act

161–162  Securities Act

163–173  Utilities Commission Act

174–188  Workers Compensation Act

Item Column 1
Provisions of Act

Column 2
Commencement

1 Anything not elsewhere 
covered by this table

The date of Royal Assent

2 Sections 1 to 176 By regulation of the Lieutenant Governor in
Council

3 Section 177 March 3, 2003

4 That part of Section 178 
enacting 236 (5) of the
Workers Compensation Act

March 3, 2003

5 That part of section 178 By regulation of the Lieutenant Governor in
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Copyright (c) Queen's Printer, Victoria, British Columbia, Canada

enacting Section 236 (1) to 
(4) of the Workers 
Compensation Act

Council

6 Sections 179 to 190 By regulation of the Lieutenant Governor in
Council
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A.    The Commission’s duty to consult and accommodate the SFN.
1.    The Constitutional Principles
2.    The Application of the Constitutional Principles to the Factual 

Context of the Case at Bar.
(i)   Has the SFN established an existing aboriginal right?
(ii)  Has the SFN established a prima facie infringement of their 

treaty rights?
B.    The constitutional challenge to the Act

1.    The Commission’s Legislative Jurisdiction
2.    Legal Principles

X.      CONCLUSION
 
I.     INTRODUCTION
[1]             This is an application by the petitioner, made pursuant to the 
Judicial Review Procedure Act, R.S.B.C. 1996, c. 241 (“JRPA”), to quash the 
decision made on March 14, 2003, by the respondent British Columbia Oil and 
Gas Commission (the “Commission”), granting the respondent Vintage Petroleum 
Canada, Inc. (“Vintage”) permission, with conditions, to construct an 
exploratory well site, with associated roads and other infrastructure, in the 
Traditional Territory of the Saulteau First Nations (the “SFN”).  
[2]            The petitioner also applies for:

1.    A declaration that the Commission has no authority to authorize 
activities which threaten to infringe on the rights guaranteed to 
the members of the SFN by Treaty 8 until such a time as the 
Legislature or Lieutenant Governor-in-Council provides adequate 
legislative or regulatory guidance in this regard;

2.    A declaration that prior to approving Vintage’s Application, the 
Commission is required to engage in good faith consultation with 
the SFN concerning the effects of Vintage’s activities on the 
treaty rights of the SFN, for the purpose of avoiding the 
infringement of such treaty rights or, if such infringement 
cannot be avoided, ensuring that such infringement can be 
justified in accordance with section 35(1) of the Constitution 
Act, 1982;

3.    A declaration that prior to approving Vintage’s application the 
Commission must ensure that its decision accommodates the treaty 
rights of the SFN;

4.    A declaration that, in determining whether or not to approve 
Vintage’s application, the Commission must have regard to the 
cumulative effects of all existing, proposed and reasonably 
foreseeable Crown authorized activities on the ability of the SFN 
to exercise their Treaty Rights, in accordance with the customs, 
practices and reasonable expectations of the SFN;

5.    In the alternative, a declaration that to the extent that the 
Commission has lawfully delegated the duties described above, or 
has failed to discharge these duties, Vintage is impressed with 
an obligation to carry out each of these duties.

[3]            At the centre of the petitioner’s application is the question of how 
the rights protected by Treaty 8 are to be considered and accommodated by the 
Commission when it makes its decisions.  Treaty 8 reads, in part, as follows:

And Her Majesty, the Queen, HEREBY AGREES with the said Indians 
that they shall have the right to pursue their usual vocations of 
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hunting, trapping and fishing throughout the tract surrendered as 
heretofore described, subject to such regulations as may from 
time to time be made by the Government of the country, acting 
under the authority of Her Majesty, and saving and excepting such 
tracts as may be required or taken up from time to time for 
settlement, mining, lumbering, trading or other purposes.

[4]            The petitioner’s principal argument is that the Commission’s 
constitutional and statutory duties regarding aboriginal and treaty rights 
require consideration of how the Crown’s approval of activities affects those 
rights.  The petitioner submits that this obligation is not limited to local 
or direct effects, but includes the obligation to consider all relevant 
effects.  The petitioner submits further that this is particularly critical 
where approvals are given for small incremental steps, rather than for 
overall development, because, the petitioner contends, if approvals are not 
considered broadly in context, small incremental infringements may threaten 
treaty rights by “death by a thousand cuts”. 
[5]            The petitioner also submits that the Commission breached both its 
constitutional duty (arising out of s. 35 of the Constitution Act, 1982) and 
its statutory duty (arising out of s. 4 of the Oil and Gas Commission Act, 
S.B.C. 1998, c. 39 (the “Act”), and the scheme of the Act as a whole) to 
consult in respect of, and to accommodate the rights set out in Treaty 8.  
[6]            In particular, the petitioner says that Mr. James Gladysz, the Wells 
Program Manager of the Commission (the “Decision Maker”), who on November 1, 
2001, was authorized to exercise the powers of the Commission pursuant to 
certain specified sections of the Act, and of the Petroleum and Natural Gas 
Act, R.S.B.C. 1996, c. 361, improperly excluded relevant matters from his 
consideration by limiting his consideration to “direct effects” of the 
proposed project, and by excluding “indirect effects” or “cumulative effects”
of the project considered in context.  The petitioner also says that the 
evidence clearly shows that the Commission did not accommodate, and has no 
intention of accommodating the petitioner’s Treaty 8 rights.
[7]            Additionally, the petitioner submits that when the Legislature 
empowered the Commission to undertake a decision making process that 
threatened to infringe treaty rights, it was also obliged to give direct 
guidance in regulation or statute as to how those rights were to be 
accommodated.  The petitioner says that the Legislature and Executive Council 
failed to give such guidance to the Commission.  The petitioner submits that, 
as a result, the Act unjustifiably infringes the petitioner’s Treaty 8 rights 
and is of no force and effect to the extent that it authorized the challenged 
permit.
II.    THE PARTIES
[8]            The petitioner, Chief Alan Apsassin, is the Elected Chief of the SFN 
under the Indian Act, R.S.C. 1985, c. I-5, and is a member of the SFN.  He is 
also a beneficiary of Treaty 8, and is entitled to exercise the rights and 
enjoy the benefits provided for in Treaty 8, such as the receipt of 
annuities.  
[9]            The SFN is a Band within the meaning of the Indian Act, situated in 
Northeastern British Columbia, approximately 150 km from Fort St. John.  More 
specifically, the SFN’s Reserve is located at the east end of Moberly Lake, 
just over 20 km from Chetwynd, British Columbia.  The SFN members consist of 
persons of Cree, Beaver and Dene descent, and its members are all recognized 
as being beneficiaries of Treaty 8.
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[10]        The Commission is the body established by the Act to provide a unified 
approval process for oil and gas development in British Columbia.  Most of 
its activities focus on the development of oil and gas resources in 
northeastern British Columbia.  It is responsible for approving all 
exploration, development and production plans for oil and gas in British 
Columbia.  To the extent that approving such projects requires issuing 
permits under other acts, such as the Heritage Conservation Act, R.S.B.C. 
1996, c. 187, or the Forest Act, R.S.B.C. 1996, c. 157, such powers have been 
delegated to the Commission, and are exercised by the Commission rather than 
by the Ministers usually responsible for exercising such powers.  As such, 
the Commission provides a comprehensive scheme for managing and developing 
oil and natural gas resources, and is expressly charged with managing the 
environmental, social and economic effects of such development.  It is also 
expressly charged by the Act with the duty to respect the Crown’s obligations 
to aboriginal peoples.
[11]        Vintage is a corporation which explores for and develops oil and 
natural gas resources in British Columbia and other places.  It has acquired 
the rights to explore for and produce oil and gas in an area to the northwest 
of the SFN Reserve.
III.  VINTAGE’S APPLICATION, AND THE AUTHORIZATION BY THE COMMISSION
[12]        On December 16, 2002, Vintage applied (the “Application”) to the 
Commission for a well authorization permit pursuant to s. 85 of the Petroleum 
and Natural Gas Act, for the well identified as Vintage Gates 1-3-81-25W6M, 
#15861 (the “Well” and the “Well Authorization”).  Section 85 provides, inter 
alia, that an application for a well authorization must be made to the 
Commission.
[13]        The Well is situated in the area north of Moberly Lake (where both the 
Reserves of the SFN and the West Moberly First Nations (“West Moberly”) are 
located) along the north side of Maurice Creek near Rene Lake.  Vintage’s 
undertaking involves building a winter access road, decking site, remote sump 
(a waste dump for liquids from the Well) and a temporary camp site.  The new 
winter road will be 3.4 km long and will be built by clearing and widening an 
existing seismic line, upgrading an existing road, and constructing a new 
detour.  Two bridges will be installed across two unnamed creeks.  A third 
creek will be crossed using snow fill.
[14]        Section 93 of the Petroleum and Natural Gas Act provides, inter alia, 
that the Commission may grant, subject to conditions, restrictions and 
stipulations, or refuse to grant a well authorization.  The Decision Maker is 
authorized to exercise the powers of the Commission under this section 
pursuant to a resolution of the Commission’s Board.
[15]        On March 14, 2003, the Decision Maker issued his Reasons for Decision 
on Vintage’s Application in which he states, inter alia, as follows:

Application
Vintage Petroleum Canada, Inc. (the “Applicant”) applied to the 
Oil and Gas Commission (the “Commission”) on December 16, 2002, 
for a Well Authorization pursuant to section 85 of the Petroleum 
and Natural Gas Act, (the “Act”) for the well Vintage Gates 1-3-
81-25 W6M (WA #15861; OGC File 9611435).  The proposal is for a 
sour gas well with an emergency-planning zone of 1.136 km.  The 
proposed wellsite, winter access road, decking site, remote sump, 
and temporary campsite includes a total area of 5.93 ha, 2.56 ha 
being new cut timber area.  The proposed well is classified as an 
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“Exploratory Wildcat” drill as it is more than 7 km away from the 
nearest designated oil or gas pool.
The 3.84 km of new winter road proposed begins at an abandoned 
well (11-36-80-25 W6M) restored in the early 1960’s.  Access to 
this restored site is via a low-grade road requiring no upgrade 
or widening for winter use connected to the above titled wellsite 
project.  The new winter road follows existing 8m wide seismic 
lines with a proposed widening to 10m, corner cut, and small 
detour around a stream crossing.  It also includes two clear span 
bridges across unnamed creeks.  The proposed temporary campsite 
is located on the 11-36 existing restored well site, while the 
proposed remote sump is located in an area of new cut along the 
new winter road.  The proposed well is located along the north 
side of Maurice Creek, near Rene Lakes, on flat ground covered in 
small Spruce and Tamarack (0.15m in diameter at the base).
The purpose of the proposed well is to locate potential 
hydrocarbons in a Drilling License, issued under the Act, which 
expires on October 9, 2005.  The Applicant also has ownership 
interests in a number of subsurface tenures to the immediately 
adjacent area east of the above-mentioned Drilling License.  In 
order for the Applicant to retain the rights in the offset lands, 
they must drill a well in this Drilling License prior to the 
offset lands expiry date of October 20, 2003.  There is a 
substantial total area held under the offset lands that could be 
developed by the Applicant and its partners if a successful well 
was drilled.  The Applicant proposes to commence the drilling of 
the subject well as soon as possible to allow for time to drill 
to total depth, and then transport the drilling rig out of the 
area prior to the spring freshet.  The estimated time required by 
the Applicant to construct the well location, and complete the 
drilling of the well is 45 days.  The application is for a winter 
(frozen ground conditions) construction and drill in order to 
minimize the environmental and social impacts, and to reduce the 
costs.

[16]        The Decision Maker, after giving his Reasons under the headings of 
“Environmental Review”, “First Nation Consultation”, and “Discussion”, 
decided, as follows:

The Commission approves the Well Authorization WA# 15861, OGC# 
9611435, 1-3-81-25 W6M, subject to the attached conditions, but 
not to be constructed and drilled prior to the 2003-2004 winter 
drilling season.  In order to meet the objectives in the LRMP, 
and minimize the impacts to the environment, fish and wildlife 
habitat, First Nation Treaty Rights and trapping activities, the 
conclusion is that the subject well shall be constructed and 
drilled in frozen ground conditions.  There is not sufficient 
time to allow the wellsite project to proceed in the current 
winter season prior to the spring freshet.  The Commission is 
diligently pursuing the development of an operational plan that 
will include the subject area in order to provide further 
guidance to the Commission in any subsequent application 
decisions.

[17]        Under the heading “Additional Conditions of Approval for WA 15861, 
Vintage Gates 1-3-81-25 W6M”, the Decision Maker ordered the following 
conditions: 
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1.    The Operator shall submit to the Commission prior to the 
commencement of construction activities associated with the 
subject well, an access management plan including the 
proposed pipeline corridor and any all-season access roads 
anticipated in relation to the subject well.

2.    The Operator shall submit to the Commission prior to the 
commencement of drilling the subject well, a reclamation 
plan for this well location and the associated 
disturbances.

3.    The wellsites shall be adequately dyked and trenched to 
contain any escaping formation water, oil, drilling fluid, 
waste, chemical substances, or refuse to ensure that no 
hazardous fluid or material leaves the location, and 
potentially migrates into nearby watercourses.  

4.    The Operator shall ensure wildlife trails are kept open 
where possible during the construction and reclamation 
phases of the well site project in order to minimize the 
impacts to their travel corridors.

5.    The Operator shall temporarily fence the perimeters of all 
drilling sump sites, on, or off the well site, in order to 
restrict wildlife access onto those areas during the 
drilling and completion operations of this well.  The sump 
locations shall be closely monitored throughout the 
operations and, if necessary, additional fencing may be 
required to further restrict animal access to these sites.

IV.    BACKGROUND TO THE APPLICATION
[18]        Over the past several years, the SFN and West Moberly have identified 
several different geographical areas of interest for the purpose of alerting 
the Province to their various interests.  There is a large area which has 
been identified to the Commission as the SFN Consultation Area.  The 
Commission consults with the SFN about oil and gas development in this area.
[19]        There is a smaller area in closer proximity to the SFN and West Moberly 
Reserves described as the “Area of Critical Community Interest” (the “ACCI”), 
which includes areas which have been heavily developed (such as the area 
around the Del Rio River), and also areas which have not been as heavily 
developed.  
[20]        The SFN and West Moberly have also identified an area of particularly 
significant concern to them, known as the “Peace-Moberly Tract”.  This 
location is a region immediately north of Moberly Lake and south of the Peace 
River.  It includes the Reserves of the SFN and West Moberly, and land in the 
immediate vicinity of these Reserves.  It is an area that is relatively 
undeveloped compared to the other parts of the ACCI, has had relatively 
little (practically none) oil and gas exploration and development, has 
restricted forestry development, and is intensely used by the SFN for the 
exercise of their treaty rights.  The Commission and the Ministry of 
Sustainable Resource Management (“MSRM”) have agreed to give this general 
area priority in developing a resource management plan.  
[21]        Both prior to and following the Application, the SFN, together with 
West Moberly, consulted with the Commission concerning oil and gas 
development in the Peace-Moberly Tract and ACCI.  The content of these 
consultation meetings is largely uncontroversial, save for the question of 
whether or not the concerns identified by the SFN and West Moberly were 

Page 6 of 492004 BCSC 92.err1.doc Apsassin et al v. BC Oil and Gas et al

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Apsassin%20et%20al%20v.%20BC%20Oi...



“specific” to the area directly affected by the Application, or were more 
general in nature.
[22]        According to the affidavit of Mr. Stewart Cameron, a former Chief of 
the SFN, sworn August 13, 2003, from at least 1989 the SFN made it clear to 
the provincial and federal governments that its biggest concern was that its 
treaty rights were being negatively affected by oil and gas development.  The 
SFN expressed its concern that it was not being meaningfully consulted in 
respect of oil and gas development, and that treaty rights were not being 
taken into account.  Both governments were told that there needed to be a 
program put into place to gather information on the land and resources and to 
establish a cumulative impact assessment model to be used in approving oil 
and gas development.  In doing so, the SFN made it clear that it was 
particularly concerned about the effects of such development (as well as 
other resource development) on its treaty rights and not merely on its 
“interests” at large. 
[23]        In the period between 1998 to 1999, the SFN negotiated a Memorandum of 
Understanding with the Province relating to consultation in respect of oil 
and gas development.  In the course of the negotiations, the SFN raised the 
issue of the necessity for a cumulative impact assessment.  The Province 
responded that this would not be dealt with in the Memorandum of 
Understanding process, but would be dealt with as a “set-aside” issue.  The 
petitioner says that in the course of raising these concerns, the SFN 
emphasized the need for information gathering on a cumulative impact 
assessment prior to authorizing oil and gas activity.  The petitioner claims 
that this has not been addressed by the provincial government in the context 
of Treaty 8 rights, despite the SFN raising those issues over several years.
[24]        The consultation between the SFN, the Commission and Vintage in respect 
of the Application included face to face meetings and the exchange of written 
documents.  In his affidavit sworn October 21, 2003, the Decision Maker 
annexed all of the written materials and information which he considered in 
reaching his decision (the “Record”).  In addition to the Record, he 
considered comments made to him orally by representatives of the SFN at a 
meeting he attended on February 21, 2003; the oral comments from Messrs. Bob 
Purdon and Paul Perkins, members of the Commission’s staff, arising out of 
consultations which they conducted with representatives of the SFN during the 
period of November 20, 2002, to March 12, 2003; and, an electronic note from 
Mr. Perkins stating that he had completed his consultation process in 
relation to the Application.  According to the evidence of the Decision 
Maker, none of the oral comments contradicted or added materially to the 
written materials that he considered.  I turn then to the content of some of 
those materials.
[25]         The minutes of a meeting held on December 5, 2002, attended by 
representatives of the SFN, West Moberly and Vintage, indicate that Mr. 
Matthew General, the Director of Treaty, Lands and Resources Protection for 
the SFN, stated that the First Nations were not saying “no” to the 
Application, but requesting the Commission and Vintage undertake meaningful 
consultation and address the First Nations concerns about the long term 
implications of oil and gas development in their areas, including cumulative 
effects and the need for adequate baseline data to make an informed decision.
[26]        In a memorandum to Commission staff from Mr. General dated January 21, 
2003, he states, as follows:

The First Nations have requested that the OGC not approve 
applications within areas of the ACCI, to allow the parties to 
conduct this required work.  We are distressed by the fact that 
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the OGC has approved two projects in the ACCI since our 
discussions have begun.  Tomorrow, we will be meeting with 
representatives of Vintage and the OGC to discuss a well site 
proposed for the “Peace – Moberly Tract” – the heartland of WMFN 
and SFN’s traditional area.  We request that the OGC come 
prepared to respond in a substantiative way, to the issues and 
concerns that WMFN and SFN have raised and to the draft 
discussion paper itself.  We plead with the OGC, that they not 
approve the Vintage project until the required assessment, 
studies, data gathering and planning be completed.  Only then, 
will OGC have sufficient information to determine the true nature 
and scope of the infringement of WMFN and SFN’s rights resulting 
from the proposed project in conjunction with the ongoing 
effects/impacts on the lands base.

[27]        At a meeting between the Commission, West Moberly, the SFN and Vintage 
held on January 22, 2003, the First Nations asked Vintage to hold off its 
activities until a cumulative effects assessment, a First Nations land use 
plan and an Integrated Resource Management Study could be completed, and that 
the Commission not approve the Application until the assessment and studies 
had been completed.
[28]        In an email dated January 29, 2003, from the Decision Maker to Mr. 
Perkins, the Decision Maker says, inter alia, as follows:

The potential impacts to Treaty Rights are also seriously 
considered and carry substantial weight.  Where this single 
winter access and well location is quite minimal in impact, 
subsequent development may be substantial.  However, this is 
unpredictable until a successful well is drilled in the area.  If 
this well is successful, then a number of studies may be carried 
out in order to manage any further development in a sensitive 
manner.

[29]        In an interoffice memo dated January 29, 2003, to Mr. Perkins from Ms. 
Renate Hambuechen, another member of the Commission’s staff, Ms. Hambuechen 
reports, as follows:

         LRMP – not within the proposed Peace-Beaudrau Protected 
Area.  In South-Peace Enhanced Management area.  Energy 
Objectives: as per general management directions.  Access 
Management plan needed once proven well.

         SWAN NESTING HABITAT: checked available swan nesting info 
from WLAP and Ducks Unlimited – not within known swan 
nesting habitat.

         UNGULATE CAPABILITY:  Moose, Deer, Elk, Furbearers are 
widely distributed through the entire area.  There are no 
known winter ranges, [denning] sites, mineral licks, or 
other wildlife features within the close vicinity of this 
project.

         BIRDS:  there are no known raptor nesting sites.  Due to 
the small disturbance of the project, the impact on 
songbirds or birds in general is very minor.  Raptor nests 
are protected under the Wildlife Act and cannot be 
destroyed.

         FISH CAPABILITY OF MAURICE CREEK AND IMPACTED TRIBUTARY:  
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There is no known fish distribution within Maurice Creek above 
the falls, which eliminates the tributary from being fish 
bearing as well.

         RIPARIAN SETBACKS:  Maurice Creek is between 1.5 m and 5 m 
wide, with a total Riparian Management Area of 40 meters.

         BERMING:  Petroleum and Natural Gas Act - Drilling and 
Production Regulation, Part 2(5)(3)(a) outlines the 
requirement for berms/dykes.

SUMMARY:
Taking the above information in consideration, there is no 
concern with the proposal from the Land and Habitat point of 
view.

[30]        At a meeting on February 4, 2003, attended by the Commission, the SFN, 
West Moberly and Vintage, Mr. Perkins told those present that the Commission 
does not do studies itself, but rather it gathers information from other 
agencies who have that responsibility.  He also said that the Commission 
relies on the advice of two in-house biologists who make their decisions 
based on available information and mapping.  He said that the Commission 
could provide the First Nations with the data it had and the information on 
which the Commission would base its decision.  The First Nations reiterated 
their position that their concerns had to be addressed before the issues 
could be meaningfully considered, mentioning contamination and effects from 
oil and gas activity, waterfowl nesting areas and wildlife habitat.
[31]        In a letter to the First Nations dated February 21, 2003, Mr. T. 
Ouellette, Director of the Commission, states, as follows:

This application has been submitted as an ‘Exploratory Wildcat’
well, and as such is a single entry effort.  Every attempt will 
be made to minimize the impact on the site and to recognize the 
potential impacts.  It is appreciated that both First Nations 
provided considerable information that will be addressed should a 
well site be successful.  It is also recognized that careful 
joint planning must take place if the site is approved and 
further development in the area is anticipated.

[32]        In a memorandum to the Commission from the First Nations dated February 
21, 2003, Mr. General states, as follows:

The First Nations are concerned that the OGC is about to make a 
decision on a project in area that is important to wildlife in 
the absence of adequate baseline biophysical and environmental 
information.  The First Nations have requested that the Crown 
table studies, databases and surveys on wildlife habitat and 
wildlife populations that it will base its decision on.  To date, 
nothing has been forthcoming.  In August 2002, an OGC biologist 
informed SFN that in the absence of specific studies and data on 
a given area, they must utilize existing converted forest cover 
maps to determine wildlife habitat capability.  Further they must 
utilize their best professional judgement in the absence of 
specific information and studies.  In the First Nations opinion 
these cannot replace the need for a [rational] science based 
inquiry into the potential effects and impacts of this project 
and the introduction of large scale oil and gas development 
within this unique and important area.
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The First Nations concerns are borne out when they reviewed the 
January 29th memorandum of an OGC resource officer who concludes 
that there “is no concern with the proposal from the Land and 
Habitat point of view.”  The officer notes that “moose, deer, elk 
and furbearers are widely distributed through the entire area.”  
In general, the officer concludes that no special measures are 
required.  This is of concern given that it contradicts the 
traditional and local knowledge which elders and community 
resource users have presented about the area.  They have observed 
that Peace-Moberly Tract acts as an important habitat and refuge 
for ungulates.  The elders and community resource users have 
observed that this is due to the fact that ungulates have moved 
to this area from the Carbon, Johnson and Del Rio areas due to 
industrial activity and hunting pressures.  The lack of access 
into the area and lack of industrial disturbance is comparatively 
low in this area … which makes it an ideal wildlife refuge.  The 
First Nations see this as a prime example of why there needs to 
be an appropriate level of assessment that considers the impacts 
of this project and the large scale introduction of oil and gas 
activity on wildlife and their cultural and subsistence needs.
The First Nations are concerned that the proponent and OGC are 
only prepared to entertain studies after the project is 
approved.  In its January 24, 2003 letter, Vintage makes an 
undefined commitment to “conduct an appropriate environmental, 
safety, and wildlife impact study relative to and within the 
sphere of control of Vintage’s oil and gas project.”  OGC 
employee James Gladysz states in his memorandum of January 29, 
2003; “The potential impacts to Treaty rights are also seriously 
considered and carry substantial weight … if the well is 
successful, then a number of studies may be carried out in order 
to manage any further development in a sensitive manner”.
From the First Nations perspective, requirements for studies and 
planning once the project is completed appears to be simply wrong 
headed.  By extension, this means that multiple companies could 
proceed with multiple exploratory projects without having to 
undertake any form of assessment while creating a substantial 
impact on the land base.  A substantial number of companies have 
shown interest in exploring the Peace-Moberly Tract/project area 
within the past 18 months.  These loosely defined, after the fact 
conditions and commitments cannot substitute the need for a 
reasonable and comprehensive assessment that considers the full 
nature and scope of the impacts on the rights and interests of 
the First Nations.
The First Nations concerns about this after the fact approach is 
warranted.  Experience shows that proponents are reluctant to 
assess anything broader than the scope of their specific 
application or area of responsibility.  The unwillingness to 
examine the combined or aggregated effects from their project in 
conjunction with other effects has already been borne out by 
comments made by the OGC and the proponent.  Further the Crown 
and the proponent will rely on the blanket economic 
justification/public interest argument (as it has in the Vintage 
application) to make the case that additional wells must be 
drilled, pipelines and access roads built as fast possible to get 
the resource to the market.  In this application, the Crown is 
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relying on the economic justification rationale as a trump card 
over Treaty rights.  Given this, the First Nations expect that 
the same justification and practice will be employed for 
subsequent Vintage projects and proposals by other companies.  As 
such, no project will ever be subject to the appropriate level of 
study or assessment.
…
4) Failure to Account for Cumulative Effects/Impacts.  Neither 
the Crown nor Vintage have given any consideration to the 
critical issues and concerns raised by the First Nations about 
cumulative effects/impact.  Approval of this project and the 
introduction of large-scale petroleum exploration and 
development, in conjunction with other developments and other 
land-based pressures will result in some level of negative impact 
on the eco-system.  This occurrence is widely acknowledged, 
accepted and studied as a field within the environmental 
sciences.  Wildlife populations will decline due to direct, 
indirect and cumulative effects and the First Nations Treaty 
right to hunt will be rendered meaningless over time.  The 
introduction of large-scale oil and gas development may be the 
“straw that breaks the camel’s back” in the Peace-Moberly 
Tract/ACCI.
The First Nations have initiated discussions about the need for a 
cumulative effects assessment, land use planning and integrated 
resource management for the Peace Moberly Tract/ACCI with the 
OGC.  Both the Crown and the proponent have acknowledged a need 
to address cumulative effects issues.  Based on the request of 
the OGC and the proponent, the First Nations tabled a discussion 
paper regarding its willingness to collaborate and expedite such 
an initiative.  On January 7 2003, the OGC provided an update of 
its follow up activities based on the fall 2002 meetings and the 
Draft Discussion Paper that the First Nations provided.  Further 
the OGC has retained AXYS Environmental to develop and test a 
framework for assessing and addressing cumulative effects issues 
within the Muskwa – Kechika zone and two other pilot areas.  If 
the Crown acknowledges that this is an issue, how can it justify 
the approval of this project without consideration of cumulative 
effects on the eco-system and First Nation’s rights and interests 
in relation to this project?
While the First Nations appreciate that this represents a 
significant undertaking, it does not lessen the requirement of 
the Crown to factor cumulative effects issues into its decision 
making on this project or other projects within the ACCI.  It is 
being done now in other jurisdictions and in environmental 
assessment reviews within BC.  The First Nations are unsure of 
how the Crown can practically meet its obligations to First 
Nations and meet the requirements of the “Sparrow Test” in the 
absence of the appropriate assessment, planning and integrated 
resource management measures.
Given this, the First Nations feel that it is not unreasonable to 
request that the OGC withhold its approval on this and other 
applications within Peace-Moberly Tract until an appropriate 
level of cumulative effects assessment has been undertaken to 
enable the Crown to make an informed decision.
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[33]        In a memorandum dated February 26, 2003, to the Decision Maker from Mr. 
Perkins, Mr. Perkins reports, as follows:

Failure to Account for Cumulative Effects/Impacts:  Globally, OGC 
through consultation with First Nations and Ministry of Water 
Land and Air Protection and Ministry of Sustainable Resource 
Management are entering into agreement to produce pilot studies 
of various wildlife and habitat capability in the area.  
Workshops are being established to initiate these studies and to 
produce baseline criteria.  Site specific conditions such as 
access management plans, traffic control, the use of gates or the 
fencing of the well would be considered to mitigate some of the 
cumulative effects.
…
Conclusion and Recommendation
As I have outlined above we have attempted to mitigate those 
concerns identified by the First Nations.  Vintage petroleum has 
completed numerous consultation meetings with the band and has 
committed to employment opportunities for the First Nation.  In 
addition they have indicated they are willing to participate in 
the information gathering for the area.  For these reasons I do 
not believe that [there] are any further consultation actions 
that can be taken that will assist.  Given the sensitive nature 
of the application and the area involved I recommend that we 
proceed [with] the decision making process using the concerns 
identified above as guidance for the decision.

[34]        Following the Well Authorization, the SFN, together with West Moberly, 
applied, pursuant to s. 9 of the Act, for a review of the Well Authorization 
by the Advisory Committee.  The Advisory Committee is a body provided for in 
the Act to review decisions of the Commission, and to make recommendations 
concerning the resolution of disputes arising out of decisions of the 
Commission.  The SFN and West Moberly asked that the Advisory Committee 
recommend that the Well Authorization, together with related matters, be sent 
to alternative dispute resolution as provided for under the Act.  On April 
25, 2003, the Advisory Committee issued its decision and recommended that the 
Commission agree to refer the issues raised by the SFN to alternative dispute 
resolution (which would have had the effect of suspending the Well 
Authorization).  The Commission rejected the recommendation.
V.     THE ISSUES

(i)   Did the Commission breach its constitutional duty to consult with 
and accommodate the interests of the SFN arising out of its 
Treaty 8 rights by failing to consider the cumulative and 
indirect effects of the Well?

(ii)  Did the Commission breach its statutory duty under the Act on the 
same basis? 

(iii) Does the Act endow the Commission with an unstructured discretion 
so as to unjustifiably infringe the SFN’s Treaty 8 rights?

(iv)  In the event that any of the above questions is answered “yes”, 
what remedy should be granted the petitioner?

VI.    THE PETITIONER’S POSITION
[35]        The petitioner’s challenge to the Commission’s decision regarding 
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issues (i) and (ii) focuses on the following passages from the Decision 
Maker’s Reasons:

The Commission’s Oil and Gas Resource Officers reviewed the 
application and concluded that the direct impacts to the wildlife 
habitat, environment, and forest base would be minimal.  The 
wildlife component of the review considered known swan nesting 
habitat, mapped ungulate capability, song bird habitat, known 
raptor nesting sites, and known winter ranges, denning sites, 
mineral licks, and other significant wildlife features in the 
immediate vicinity of the proposed activities associated with the 
application.  The review identified no known fish distribution 
within Maurice Creek above the falls that are located a 
substantial distance downstream of the proposed activity.  The 
proposed well is located outside of the Riparian setback required 
for Maurice Creek.
…
At the current time, the available information for fish and 
wildlife habitat in this specific area is limited.  One objective 
of the Commission is to manage impacts to critical ungulate 
habitat to sustain viable, healthy ungulate populations.  To 
effectively carry this out, quality and up-to-date information is 
required.  The LRMP states that the government may undertake to 
identify and map critical ungulate habitat, and incorporate this 
at the landscape unit level for the purpose of operational 
planning.  This would provide information to assist the 
Commission in reviewing and making decisions on oil and gas 
exploration and development applications in such a manner that 
sustains the specific wildlife habitat in the area.
…
The Commission is committed to a meaningful consultation 
process.  It has been demonstrated that both the Commission and 
the SFN have been diligent in the process to resolve the issues 
regarding the subject well application.  The unresolved concerns 
from this consultative process include issues relating to tenure 
disposition consultation and outstanding Treaty Land Entitlement 
that are outside the purview of the Commission.  However, the 
concerns regarding the failure to address environmental impacts, 
cumulative impacts, and socio-economic impacts on First Nation 
communities need to be addressed.
DISCUSSION
The Applicant has developed and submitted construction plans that 
appropriately address the site-specific concerns of the 
Commission staff carrying out the technical and environmental 
reviews.  However, the Commission acknowledges that the outdated 
and limited information used in portions of the reviews brings 
uncertainty to the accuracy of the true impacts of the proposed 
well to primarily the wildlife habitat in the area.  The SFN have 
stated that the Rene Lakes area has excellent moose habitat in 
relatively close proximity to their Reserve Lands.  Both the SFN 
and WMFN community members regularly use the area in question for 
hunting moose and they have a good understanding of the ungulate 
habitat and their presence.  In recent years, the elders and 
community resource users have observed the migration of ungulates 
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into the subject area due to the industrial activity and hunting 
pressure in the surrounding areas.  So, it is vital to protect 
the ungulate habitat in order to sustain both the numbers of 
animals, and to minimize interference with the Treaty Right to 
hunt.
…
The potential effects of the subject well to the social and 
economic considerations of the area, and of the province are of 
utmost importance.  The Province has sold the sub-surface 
Petroleum & Natural Gas Rights to the Applicant and its partners, 
and will gain, through royalties, from any production taken 
through this well and/or any other well.  If a discovery is 
encountered, the economic gain for all people in the province is 
considerable.  This, coupled with the economic gains in the 
immediate area from short and long term employment and the many 
support services, is of great value to the all people in the 
Province.  Another social consideration is the improved quality 
of life of those who will gain potential employment from this new 
exploration project.
When examining the socio-economic impacts to the trapper, the 
construction and drilling activities would interfere with the 
trapping activity during the season of initial development.  
However, the new access created may benefit the trapper in the 
long term.  Further exploration and development in the immediate 
area could negate any benefits derived from the initial phase of 
exploration, and may cause substantial impacts to the trapping 
activity.  To better manage the potential cumulative impacts of 
incremental increases in activity in the Rene Lakes area on 
trapping, a long-term plan should be established.
The proposed application falls into an area adjacent to the SFN 
Indian Reserve Lands, and is an area somewhat unexplored by oil & 
gas companies in recent years.  Oil and Gas development has 
slowly encroached upon the area from the north and eastward 
directions, and the Commission recognizes the potential 
infringement on the Treaty Rights of First Nation communities.  
While the disturbance associated with the subject application is 
minimal, it represents an exploration project that, if 
successful, will most certainly bring further impacts in the 
short term through the exploitation of the natural gas resource.
The Commission currently addresses the effects of the cumulative 
impacts as a component of the technical and environmental review 
of an application.  The primary consideration is the coordination 
of linear disturbances connected to a well.  Depending on the 
application, this refers to the access road, both temporary and 
permanent, and the pipeline route.  Other current practices 
include the directive of the Commission to locate wellsites, 
campsites, pipelines, and geophysical disturbances within, or 
adjacent to existing disturbances.  Consideration is also given 
to access and facility restrictions, along with ongoing 
reclamation requirements in order to manage cumulative impacts.  
The subject well uses existing seismic lines for winter access, 
and any potential future permanent all-season access road and 
pipeline would follow the existing access corridor where 
possible.  The Commission has initiated and reviewed the results 
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of studies recently carried out on cumulative effects 
assessments.  The management of oil and gas development within an 
established cumulative effects framework is an objective of the 
Commission in the immediate future.
True meaningful consultation is only manifested through the 
ongoing communication between the parties involved throughout the 
life of a project.  The area in question is currently being used 
by the SFN and WMFN to carry out their treaty right to hunt.  To 
ensure the continuation of the right to hunt in the area, there 
is an obligation for the Commission and the First Nation 
communities to understand and work towards the protection of the 
ungulate and fur-bearer habitat resource together with the 
Applicant.  The best way to accommodate this is to pursue an 
operational plan for the Rene Lakes/Maurice Creek area.  This 
will ultimately bring certainty to all parties as oil and gas 
exploration proceeds in the coming years, and allow the 
Commission to make better decisions.

[36]        The petitioner submits that there is no evidence that the Commission 
considered either the cumulative or indirect effects of the Well in granting 
the Well Authorization.  Instead, the Commission took the position that the 
assessment of such effects could be deferred until after it was determined 
that the Well had commercial significance and further development would 
occur.
[37]        The petitioner says that similarly, there is no evidence that the 
Commission made any attempt to accommodate or seriously consider Treaty 8 
rights.  The petitioner submits that indeed, given its absence from the 
Record, the Decision Maker did not even review or apparently consider the 
text of Treaty 8, or the substantial volume of background materials provided 
to the Commission by the First Nations with respect to the Treaty.  The 
petitioner says that this reflects the Commission’s view that treaty rights 
would be accommodated later, and likely in a different process.
[38]        The petitioner says that finally, it was conceded by the Decision Maker 
in his affidavit that the concern expressed by the SFN representatives about 
the cumulative impacts of commercial and industrial development is a 
“legitimate concern” and one which the Commission “must consider carefully”. 
 The petitioner notes that there was no objection raised to doing such work 
on a practical, procedural or legal basis.  The only ground for not doing 
such a complete assessment was that it could wait until later stages of 
development if the Well proved commercially feasible.
[39]        The petitioner contends that aside from economic considerations, no 
real distinction was drawn in type between the effects of an exploratory well 
and a production well.  Both require the building of access roads, 
construction work, drilling and both generate product.  In the case of an 
exploratory well, the product is stored in a sump (an open toxic waste 
dump).  In the case of a producing well, the product is shipped out (likely 
through a pipeline).  The petitioner insists that the only real reason given 
for deferring the assessment was economic:  that is, doing an assessment 
would be of no value to either the industry or the Province if the Peace-
Moberly tract was ultimately not productive.
[40]        The petitioner submits that the problem is that if this approach is 
considered from the SFN’s prospective, it leads to a wholly unsatisfactory 
and legally unsustainable position.  If no production occurs, the cumulative 
and indirect effects of the exploratory work will never be assessed.  Since 
this logic would apply to all exploratory work, this would mean that there 
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could be extensive road building, construction work, drilling activity and 
toxic waste production that is never assessed.
[41]        Furthermore, the petitioner submits that even if development does 
proceed, the assessment will not address the habitat and effects on habitat 
as it is now.  Instead, the assessment would be performed on the already 
disturbed environment affected by the exploratory work.  Thus, just as the 
present proposal is justifiable in the mind of the Commission because it 
merely incrementally builds on existing disturbances, further development 
will build on the now expanded disturbance resulting from the Well 
Authorization.  The petitioner says that indeed, even if an assessment is 
done and it shows that the exploratory work should not have been done, there 
will be no turning back.
[42]        The petitioner submits that the approach adopted by the Commission is 
wrong and unreasonable in light of both the constitutional duty and statutory 
mandate placed on the Commission.  The petitioner argues that the 
constitutional obligation applicable in the instant case is the duty to 
consult.  This obligation encompasses a duty to hear, accommodate and address 
the legitimate concerns of the aboriginal peoples when the Crown is 
considering taking or approving actions which may infringe treaty or 
aboriginal rights.  This must entail considering these concerns in the 
context of all effects, whether direct or indirect.
[43]        Furthermore, the petitioner says that s. 4 of the Act specifically 
imposes a duty on the Crown to comply with aboriginal and treaty rights 
protected by s. 35 of the Constitution Act, 1982, so that there is a 
concurrent statutory duty to consult and accommodate the legitimate interests 
of the SFN.  In the context of the Act as a whole, this clearly requires a 
consideration of all relevant effects, and not merely arbitrarily defined 
“direct” effects.
[44]        The petitioner also says that in determining the applicable standard of 
review the Court must bear in mind that the question of whether or not there 
has been adequate consultation goes to the constitutionality of the 
Commission’s decision.  Furthermore, the petitioner claims that the decision 
raises the Crown’s fiduciary obligations to aboriginal peoples.  Both of 
these factors point to a low level of deference to the decision made by the 
Commission.
[45]        The petitioner submits that to the extent that the issues require the 
Court to examine the constitutionality of the decision and the statute, it is 
inappropriate to speak of a “standard of review” at all.  In respect of such 
issues, the decision is either constitutional or it is not.  The petitioner 
says that the Commission has a statutory mandate to deal with a limited 
constitutional issue, namely, what must be done to ensure that the 
Commission’s decision and actions conform with s. 35 of the Constitution Act, 
1982.  No deference is given to such a decision and the Decision Maker must 
be correct:  See Gitxsan First Nation v. British Columbia (Minister of 
Forests), [2003] 2 C.N.L.R. 142 (B.C.S.C.), at paras. 65-66; Paul v. British 
Columbia (Forest Appeals Commission), [2003] S.C.J. No. 34, at para. 31; 
Halfway River First Nation v. British Columbia (Ministry of Forests), [1999] 
4 C.N.L.R. 1 (B.C.C.A.), at para. 55.
[46]        The petitioner argues that the courts have held that the duty to 
consult is not limited to direct effects of the decisions.  In this regard, 
the petitioner says that the duty to consult is triggered when the Crown 
considers any decision which potentially infringes aboriginal or treaty 
rights.  Moreover, the courts have also considered potential indirect 
infringements beyond the immediate area of the proposed activity.  The 
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petitioner points to the decision of Lambert J.A. in Haida Nation v. British 
Columbia (Minister of Forests) (2002), 99 B.C.L.R. (3d) 209 (C.A.) (“Haida 
(No. 1)”), (leave to appeal to S.C.C. granted) where at para. 42, His 
Lordship states, as follows:

How could the consultation aspect of the justification test with 
respect to a prima facie infringement be met if the consultation 
did not take place until after the infringement?  By then it is 
too late for consultation about that particular infringement.  By 
then, perhaps, the test for justification can no longer be met 
and the only remedies may be a permanent injunction and 
compensatory damages.

[47]        The petitioner also cites Huddart J.A. who, in Halfway River, supra, at 
para. 185, said, as follows:

There was evidence the proposed lumbering activity would preclude 
hunting in an area considerably larger than the particular 
cutting blocks during active logging for two years.  While 
mitigating steps were to be taken, there was also evidence of the 
detrimental effect of road construction on long-term use of the 
area by Native hunters.  Common sense suggests these effects 
might be sufficiently meaningful, particularly when they are felt 
in an area near the first nation’s reserve, to require 
justification by the government of its action, depending on the 
nature of the hunting right.  Had the District Manager understood 
the extent of his obligation to consult, he might have concluded 
the activities of Canfor authorized by CP212 would result in a 
meaningful diminution of the Treaty 8 right to hunt…

[48]        The petitioner notes that, similarly, in Mikisew Cree First Nation v. 
Canada (Minister of Canadian Heritage), [2002] 1 C.N.L.R. 169 (F.C.T.D.), 
Hansen J. held that the duty to consult was triggered when the Crown 
considered a road building proposal which had potential impacts which were 
both direct and indirect in nature.  These included effects such as the 
fragmentation of moose habitat, the impact of increased access to the area, 
as well as more general potential adverse economic and cultural 
consequences.  Her Ladyship particularly referred, at para. 98, to the fact 
that:

Opening up this remote wilderness to vehicle traffic could 
potentially exacerbate the challenges facing First Nations 
struggling to maintain their culture. 

[49]        The petitioner says that it is also notable that Hansen J. considered 
the ability of the First Nation to exercise their treaty rights throughout 
the park in question, and not merely in the vicinity of a proposed road.  
[50]        Thus, the petitioner argues that if indirect and potential effects of 
this nature trigger the duty to consult, then it logically follows that such 
effects must also be considered by the Crown during the consultation 
process.  The petitioner says that the Supreme Court of Canada has made it 
clear that decision makers are always under an obligation to consider all 
relevant factors.  It would be surprising, says the petitioner, if this duty 
were narrower when considering the protection and accommodation of 
constitutionally-protected rights.  In Oakwood Development Ltd. v. St. 
Francois Xavier (Rural Municipality), [1985] 2 S.C.R. 164, at para. 15 the 
Court said, (referring to Lord Denning’s point in Baldwin & Francis Ltd. v. 
Patents Appeal Tribunal, [1959] A.C. 663, at p. 693):  “the failure of an 
administrative decision-maker to take into account a highly relevant 
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consideration is just as erroneous as the improper importation of an 
extraneous consideration.”
[51]        The petitioner says that a similar point was made by Curtis J. in 
Westbank First Nation v. British Columbia, [1997] 2 C.N.L.R. 221 (B.C.S.C.), 
in considering how to approach the analysis of logging plans which left 
72.89% of an area un-logged.  At para. 10 His Lordship observed, as follows:

The balance of the company’s current 5-year plans in the trap 
line would involve a further 444.61 hectares, resulting in 72.89% 
of the area being left unlogged.  It is important to distinguish 
however between area that is unlogged and area that is unaffected 
by logging – if, for example, 50% of the total were clear cut in 
a checkerboard pattern of 20 hectare blocks, while 50% would 
remain uncut, arguably 100% would be affected by logging. 

[52]        The petitioner submits that this is precisely the problem with the 
choice of the Decision Maker in the instant case to focus narrowly on the 
Directly Affected Area, defined in the Decision Maker’s affidavit as the 
existing seismic line to provide temporary road access, the remote drilling 
sump adjacent to the same seismic line, the temporary campsite located on an 
old restored well site at the beginning of the seismic line access, and the 
well site itself.  The petitioner says that the Decision Maker missed the 
fact that a much larger area may be affected by the proposed work, by effects 
such as increased access and fragmentation of habitat.  The petitioner 
submits that though these potential risks were expressly recognized, they 
were not assessed by the Decision Maker. 
[53]        The petitioner also submits that the narrowness of the Decision Maker’s 
approach is illustrated by his consideration of the access road.  In defining 
the Directly Affected Area, the Decision Maker excluded the ‘existing seismic 
line’ over which the road was to be built.  Yet, the petitioner says, the 
evidence shows that since this is an old seismic line it has re-grown with 
young deciduous trees.  As such, at present, it does not presently constitute 
an effective means of access.  Thus, argues the petitioner, two direct 
effects of the exploratory works (the loss of re-grown trees and the 
conversion of the old seismic line to an access road) are not considered by 
the Decision Maker.  The petitioner contends that these unaccounted for 
effects may be particularly significant if the Well turns out to be 
productive.  In that case, the petitioner says the access will continue to be 
needed and maintained for several years in order to facilitate construction, 
maintenance and operation of the Well.  
[54]        The petitioner also contends that the Crown must have due regard to the 
reasons for which an action is taken.  The petitioner says that the Supreme 
Court of Canada and the British Columbia Court of Appeal have emphasized that 
the Crown should only interfere with aboriginal and treaty rights for 
compelling and substantial reasons.  Vague notions of the “public interest”
are not sufficient:  See R. v. Sparrow, (1990), 70 D.L.R. (4th) 385 (S.C.C.), 
at p. 412.
[55]        The petitioner submits that in Halfway River, supra, Finch J.A. (as he 
then was) rejected placing undue emphasis on the economic interests of the 
Province when engaging in consultation.  The petitioner says that similarly, 
in Haida (No. 1), supra, Lambert J.A., speaking for the Court, held that the 
Province could not use economic justification alone to evade or short-circuit 
the consultation obligation.
[56]        The petitioner argues that it is significant that the Commission’s own 
review panel, the Advisory Committee, emphasized the same principle applied 
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to the statutory scheme established under the Act.  In its review of the Well 
Authorization, the Advisory Committee expressed concern that undue weight had 
been given to the Province’s economic concerns when compared to other 
interests, including those of the environment and First Nations concerns.
[57]        The petitioner notes that the Decision Maker states in his Reasons that 
the Commission’s staff reviewed the Application and concluded that the 
potential effects of the Well to the social and economic considerations of 
the area, and of the Province were of “utmost importance”.  The petitioner 
says that similarly, the Decision Maker also suggests that the positive 
effects of increased access caused by the Well are also to be given weight 
and considered, but the detrimental effects of road building would not be 
seriously assessed until the economic value of the Well was known.  The 
petitioner says that in light of this approach to dealing with the issues, 
the SFN could perhaps be forgiven for thinking that while their interests are 
being voiced clearly, they are not really being heard by the Commission, much 
less being dealt with.
[58]        The position of the petitioner is that the SFN is not seeking a “veto”
or permanent “freeze” over oil and gas development in its Territory, in the 
ACCI, or even in the Peace-Moberly Tract.  Instead, what the SFN seeks is to 
have the Commission, in the circumstances of this case, give serious 
consideration to the likely effects – both direct and indirect – of oil and 
gas exploration and development in a limited area.
[59]        The petitioner submits that the Decision Maker’s only real answer to 
the SFN and its legitimate concern that there should be an assessment of the 
indirect effects of oil and gas exploration on the SFN’s Treaty 8 rights is 
his view that such an assessment should be done at a later stage.  The 
petitioner says that this is unsound and unreasonable both as a matter of 
practice and when compared to the information contained in the Decision 
Maker’s Record.  The petitioner says that the Record shows that the 
Commission at no point intends to assess the cumulative impact of oil and gas 
development on the SFN Treaty 8 rights, and that even if it were to do so, 
practically much of the damage to the environment will have occurred before 
that stage is reached.
[60]        Finally, the petitioner says that if the assessment is deferred to the 
development/production stage, at that time the assessment will be based on an 
already disturbed environment:  the access road will have been built, the 
clearings made and all that will need to be done will be further incremental 
work on an already compromised environment.
[61]        In summary, the petitioner submits that this is not a case where there 
has been a failure on the part of the Commission to consider a single factor 
or report for consideration.  The petitioner submits that this is a case 
where the Commission fundamentally misconceived its approach to dealing with 
the Application by excluding a broad range of considerations from its 
deliberations.  Its approach is admittedly premised on incomplete, inaccurate 
and outdated wildlife information; it did not attempt to accommodate or 
minimize interference with treaty rights; and it excluded consideration of 
indirect and cumulative effects.  The petitioner says that the Commission has 
drawn the definition of “direct effects” so narrowly as to exclude 
consideration of some obvious direct effects (such as the conversion of the 
seismic line from an area of re-growth to a road).  
[62]        Furthermore, the petitioner asserts that the decision itself was made 
in the context of a constitutionally invalid statutory scheme.  Given all of 
these factors, the petitioner claims that there is no feasible manner in 
which the matter could merely be remitted to the Decision Maker for 
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consideration in light of a set of directions.  As a result, the petitioner 
argues that the most appropriate treatment of the Well Authorization would be 
to quash it, which would leave Vintage free to re-apply (or not) and allow 
the process to start on an appropriate footing.  
[63]        In respect of the constitutional relief sought, the petitioner claims 
that the declarations set out in the Petition should be granted, and the Act
declared inoperative to the extent that it purports to apply to areas subject 
to Treaty 8 rights.  
[64]        However, in the interest of balancing the concerns of the Province 
related to the importance of the oil and gas industry generally against the 
concerns of the SFN, the petitioner would agree to the declarations sought 
being stayed outside the Peace-Moberly Tract for a period of one year, 
subject to other First Nations being at liberty to apply for the stay to be 
lifted, where appropriate.
VII.   THE POSITION OF THE COMMISSION
[65]        The Commission concedes that:
      (a)   the Commission has an obligation to consult the SFN about pending 

applications which might affect the SFN’s exercise of its treaty 
rights.

      (b)   the scope of the Commission’s consultation obligation is 
described with reasonable accuracy by the declaration sought in 
the Petition, as follows:

A declaration that prior to approving the Well 
Authorization the Commission is required to engage in 
good faith consultation with the Saulteau concerning 
the effects of the proposed Well Authorization on the 
Treaty Rights of the Saulteau, for the purpose of 
avoiding the infringement of such Treaty Rights or, 
if such infringement cannot be avoided, ensuring that 
such infringement can be justified in accordance with 
s. 35 (1) of the Constitution Act, 1982. 

[66]        However, the Commission submits that during the process leading up to 
the Well Authorization it discharged its obligation to consult by the efforts 
described in the affidavits of Messrs. Perkins and Purdon, sworn October 21, 
2003.  
[67]        Since June 2002, Mr. Perkins has been the Commission staff member with 
primary responsibility for consultation with the SFN.  In this capacity he 
has spoken with representatives of the SFN at least once a week, either in 
person or by telephone, and met in person with them on average about once a 
week up to the middle of March when he advised the Decision Maker that he had 
completed his consultation process in relation to the Application.
[68]        Mr. Purdon, who is the Senior Aboriginal Program Specialist of the 
Commission, explains in his affidavit that the Commission and MSRM are 
presently establishing a sustainable resource management planning process in 
consultation with the SFN, with the object of incorporating the SFN’s 
interests and values.  According to him, cumulative impact assessment and 
management will be an important part of the planning process.
[69]        The Commission agrees with the petitioner’s submission that it would 
have been an error for the Commission to ignore cumulative impacts.  The 
Commission says that if the petitioners had presented evidence to the 
Commission to the effect that: 
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(a)   the cumulative impacts of different kinds of commercial and 
industrial activities had adversely affected the petitioner’s 
ability to exercise its treaty rights; and

(b)   the Well was likely to materially exacerbate those impacts,
it would have been the duty of the Commission to carefully consider that 
evidence and take it into account in making its decision.  However, the 
Commission says that the petitioner presented no such evidence to the 
Commission, but rather took the position that the Decision Maker should have 
deferred the Application until the Commission had performed the assessment 
and studies requested by the SFN.
[70]        The Commission submits that in making its decision on the Application, 
it owed a duty of procedural fairness to the SFN and Vintage.  The Commission 
says that the phrase “duty of procedural fairness” is often employed to 
describe the obligations formally embraced in the concept of a quasi judicial
function:  See “The Village” Mobile Home Estates Ltd. v. Regina in Right of 
British Columbia, (1982) 41 B.C.L.R. 189 (C.A.).
[71]        The Commission argues that it is assigned a number of duties by the 
Act, some of which are quasi-judicial and others of which are not.  It says 
the point is best illustrated by s. 10 of the Act.  Section 10(1) requires 
the Commission to give public policy advice on the request of the Minister.  
The Commission agrees that this is not a quasi-judicial function.  However, 
s. 10(2) exempts the Commission from the obligation to give such advice with 
respect to a matter presently before the Commission.  The Commission says 
that is because the Commission has a quasi-judicial role in relation to 
applications pending before it.  It claims that when fulfilling that role, 
the Commission (like any other impartial adjudicator) must be free of 
conflicting obligations.
[72]        The Commission submits that the Decision Maker’s function in the case 
at bar was quasi-judicial.  It says that Vintage was entitled to a fair 
hearing by an impartial decision maker.
[73]        The Commission contends that regulatory tribunals often have multiple 
roles.  For example, the National Energy Board has the obligation to: 

(a)   consider applications for certificates for pipelines and 
international power lines under s. 52 of the National Energy 
Board Act, R.S.C. 1985 c. N-7, and also,

(b)   give public policy advice under s. 26 of the same statute.
[74]        The Commission submits that the provisions for appointment and tenure 
of the members of the Commission are very similar to those for members of the 
National Energy Board.
[75]        Moreover, the Commission submits that the existence of a duty of 
procedural fairness, which the Commission owes to Vintage, is fundamentally 
inconsistent with the existence of a fiduciary duty of the kind alleged by 
the petitioner:  See Attorney-General of Quebec v. Canada (National Energy 
Board), [1994] 1 S.C.R. 159, 112 D.L.R. (4th) 129 at pp. 147 to 149; Wewaykum 
Indian Band v. Canada, [2002] 4 S.C.R. 245, 220 D.L.R. (4th) 1, at pp. 39 to 
40.
[76]        The Commission contends that the first flaw in the petitioner’s case is 
its assertion that the Commission owed a fiduciary duty to the petitioner to 
assemble and present the evidence to oppose the Application.  The Commission 
contends that it owed no duty to the petitioner to conduct and present a 
cumulative impact assessment, and then to consider that assessment in the 
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context of the Application.
[77]        The Commission says that if it had done what the petitioner now says it 
should have done, the Commission would have failed to provide the requisite 
degree of procedural fairness to Vintage.  A quasi-judicial decision maker 
must not undertake the responsibility of preparing and presenting the case 
for either party.  The Commission says its duty was to hear and consider 
impartially the evidence and arguments presented by the petitioner and by 
Vintage, and to render a decision based on that evidence and those arguments.
[78]        The Commission contends that the petitioner chose to lead no evidence 
on the critical point, and now complains that the Decision Maker failed to do 
it for the petitioner.  The Commission says that the critical point is what 
effects, direct or indirect, isolated or cumulative, will the Well have on 
the petitioner’s exercise of its treaty rights?  The Commission argues that 
there was no evidence of any such effects before the Commission. 
[79]        The Commission submits that the second flaw in the petitioner’s case 
comes down to a question of standing.  The Commission submits that the 
function of our legal system is to resolve real disputes, where substantial 
concerns are at stake.  It says that a party who alleges no real prejudice or 
harm has no standing to complain:  See Cheslatta Carrier Nation v. British 
Columbia (2002), 80 B.C.L.R. (3rd) 212 (C.A.), at para. 18, where Newbury 
J.A., for the Court, followed the “usual rule against exercising jurisdiction 
in the absence of a ‘live controversy’”.  In that case the pleadings did not 
allege any violation of or threat to the (assumed) right of the Cheslatta to 
fish in the specified lakes.  The Court dismissed the Indian band’s appeal 
from a judgment granting the Crown’s application to strike the statement of 
claim for disclosing no reasonable cause of action.
[80]        The Commission argues that the petitioner has been thoroughly consulted 
and that its action does not lay in the absence of (at least) prima facie
evidence of an infringement of the petitioner’s treaty rights.  The 
Commission says that as there was no such evidence, the petition should be 
dismissed.  
[81]        Regarding the “standard of review” the Commission says that in an 
ordinary administrative law proceeding, the rights of the parties are 
procedural.  They are entitled to a fair process, conducted by an impartial 
decision maker in which all relevant factors, and no irrelevant factors are 
considered.  The Commission submits that the supervisory role of the Court on 
judicial review is to ensure such integrity of the process.  It also says 
that provided that an appropriate process was followed, the Court should not 
review the substantive decision on its merits.
[82]        The Commission advances that a different standard of review applies to 
the constitutional issue.  If the Court concludes that there has been an 
infringement of the petitioner’s treaty rights, the Commission says that the 
Court must then consider whether the Commission was correct in concluding 
that any possible infringement of the petitioner’s rights was justified.  Put 
another way, the Commission says that the question before the Court is this:  
on the evidence which was before the Commission, was it correct to conclude 
that any possible infringement was justified?:  See Halfway River, and Paul 
v. British Columbia, supra. 
[83]        The Commission also submits that the issue in the instant case is not 
whether a cumulative impact assessment should be done.  The issue is whether 
a permit for the Well should have been refused or deferred pending completion 
of the assessment and studies.  The Commission asserts that as there was no 
evidence of a reason for such a deferral or refusal, the answer is plainly 
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“no”, and that the Decision Maker was correct in the conclusion he reached.
[84]        Regarding the petitioner’s criticism of the Decision Maker for acting 
on information which he described as “…outdated and limited information used 
in portions of the reviews…”, the Commission says that the “reviews” to which 
the Decision Maker referred were plainly the reviews of environmental data 
conducted by the Commission staff.  The Commission submits that the 
petitioner’s criticism is unwarranted because a quasi-judicial decision maker 
must act on the information put forward by the parties.  In this case, the 
Commission says that the petitioners put forward no environmental data, and 
sought no adjournment to allow them to assemble and present such data, and 
that a party who chooses to conduct proceedings in that way cannot be heard 
to later complain when the Decision Maker acts on the data put before him.
VIII.  THE POSITION OF VINTAGE
[85]        Vintage submits that: 

(i)   the petitioner has not established that the Well Authorization 
constitutes a prima facie infringement of its rights, and 
therefore the Commission did not owe the petitioner a duty to 
consult on the Well Authorization;

(ii)  if the Commission owed a duty to the petitioner it satisfied that 
duty;

(iii) to the extent that the Commission had separate statutory 
obligations to the petitioner, these obligations coincide with 
any constitutional obligations, and the Commission has satisfied 
these obligations;

(iv)  Vintage does not owe an independent duty to the petitioner; 
(v)   the Commission does not exercise a pure unfettered discretion, 

and therefore the Act is constitutional; and
(vi)  if the Commission owed a duty to the petitioner and failed to 

satisfy this duty, the court should exercise its discretion under 
the JRPA and refuse to grant the relief sought by the petitioner.

[86]        Vintage accepts, for the purpose of this proceeding, that the SFN are 
beneficiaries of Treaty 8 and that they exercise, in general terms, treaty 
rights to hunt, fish and trap in the areas they have defined as the ACCI and 
the Peace-Moberly Tract.  Vintage also accepts that the SFN are entitled to, 
and do exercise these rights throughout the area set out in Treaty 8.  
[87]        By way of background, Vintage explains that it began looking at oil and 
gas exploration opportunities in the area north of the SFN’s Reserve around 
September 2002.  In October 2002, Vintage acquired petroleum and natural gas 
rights from the Province to a parcel of land northwest of the SFN Reserve.  
Vintage paid $1,150,000 for these rights.  This amount does not include 
subsequent application fees for approval to conduct oil and gas-related 
activities, rentals, the actual cost of conducting activities, or royalties. 
[88]        Subsequently, Vintage entered into a “farm-in” agreement with Devon 
Canada Corporation (“Devon”).  Devon holds the petroleum and natural gas 
rights to other lands in the same area.  This agreement includes provisions 
which “pool” or combine a portion of Vintage and Devon’s respective interests 
to form a common ownership in the pooled area. 
[89]        Based on existing information, including an inspection of the area, 
Vintage prepared a preliminary plan for an exploratory well and related 
activities for discussion with the First Nations and other stakeholders.  
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Vintage says that to minimize the effects of these activities on wildlife and 
the environment, among other things the plan provided for the access to the 
proposed well site to be along existing roads and cleared areas, for the 
activity to take place in the winter when the ground is frozen, to use 
temporary clear span bridges across creeks, to restrict public access to the 
area, and to use existing cleared areas whenever possible.  The total new 
clearing associated with Vintage’s proposed activity is 2.56 hectares, or 6.4 
acres.  Vintage says that this is approximately .0026% of the area the SFN 
have defined as the Peace-Moberly Tract. 
[90]        To begin the process of getting input into its proposed activity, and 
before making an application to the Commission, Vintage met with the SFN on 
November 15, 2002.  A further meeting took place between Vintage’s senior 
decision makers, the SFN, and the Commission on December 5, 2002.  At the 
December 5 meeting the SFN expressed concerns with large scale oil and gas 
activities, in combination with other activities, and asked Vintage to 
postpone its proposed activities until the cumulative effects of development, 
including oil and gas development in the ACCI could be studied.  The SFN 
estimated that this process would take 18 months, resulting in at least a two 
year delay in Vintage’s proposed activities. 
[91]        Vintage submits that at no time during the November or December 2002 
meetings were any specific concerns expressed by the SFN with respect to the 
effect of Vintage’s proposed activities on the exercise of the SFN’s treaty 
rights.  Nor were suggestions made on how Vintage’s proposed activities could 
be changed or modified to accommodate the exercise of these rights. 
[92]        Given the outcome of the December meeting, the shortness of the winter 
drilling season, and the steps taken in preparing the preliminary plan, 
Vintage decided to file an application with the Commission for permission to 
conduct its activities, while continuing to attempt to get input from the 
SFN.  The SFN have an agreement with the Province dated January 14, 2002, 
which sets out how the SFN will be consulted on oil and gas related 
activities (the “Consultation Agreement”).  Vintage’s application was 
subsequently forwarded to the SFN pursuant to the terms of the Consultation 
Agreement. 
[93]        Numerous further correspondence, communications and meetings took place 
between Vintage, the SFN and the Commission.  This included further meetings 
between Vintage’s senior officials and the SFN on January 22, 2003, and 
February 4, 2003.  Other meetings took place between the SFN and the 
Commission that Vintage was not asked to participate in.  Ultimately the SFN 
maintained their position that broad wildlife studies, cumulative effects 
assessments and the development of integrated resource management processes 
needed to take place throughout the Peace-Moberly Tract and ACCI before any 
activities could occur. 
[94]        Vintage submits that at the same time as Vintage and the Commission 
were consulting with the SFN seeking input with respect to Vintage’s proposed 
activities, the SFN, the Commission and other provincial agencies were 
engaged in the “parallel process” described by Mr. Purdon to establish a 
planning and management framework for the Peace-Moberly Tract.  
[95]        Vintage submits that the Commission’s ongoing efforts to pursue a 
planning initiative with the SFN are working.  Vintage also says that it has 
remained committed to working with the SFN following the Well Authorization 
to accommodate any concerns the SFN may have with the effects of Vintage’s 
activities on the exercise of their treaty rights.  
IX.    DECISION
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A.    The Commission’s duty to consult and accommodate the SFN.
[96]        In my opinion, the Commission did not breach its constitutional duty or 
its statutory duty under the Act to consult with and accommodate the SFN.
1.     The Constitutional Principles
[97]        Section 35(1) of the Constitution Act, 1982, provides, 

The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed.

[98]        Although s. 35 of the Constitution Act, 1982, gives significant 
constitutional status to aboriginal and treaty rights, there are other 
provisions in the Constitution that give the federal and provincial 
governments the power, and the responsibility, to make laws with respect to 
various matters, to make decisions, and ultimately to govern.  These include 
the power to restrict the way certain activities are carried out and the 
power to authorize activities that may affect third parties, including First 
Nations.  These powers include the exclusive powers of provincial 
legislatures as set out in ss. 92 and 92A.
[99]        In order to give effect and meaning to the various provisions of the 
Constitution, the courts have had to reconcile these provisions and have done 
so by holding that notwithstanding that s. 35 rights are constitutionally 
recognized, such rights are not absolute and may be infringed by the federal 
and provincial governments in the exercise of their powers.  For example, in 
R. v. Sparrow, supra, at p. 409, the Court said, as follows:

In response to the appellant’s submission that s. 35(1) rights 
are more securely protected than the rights guaranteed by the 
Charter, it is true that s. 35(1) is not subject to s. 1 of the 
Charter.  In our opinion, this does not mean that any law or 
regulation affecting aboriginal rights will automatically be of 
no force or effect by the operation of s. 52 of the Constitution 
Act, 1982.  Legislation that affects the exercise of aboriginal 
rights will nonetheless be valid, if it meets the test for 
justifying an interference with a right recognized and affirmed 
under s. 35(1).

[100]    In R. v. Gladstone, [1996] 2 S.C.R. 723, 137 D.L.R. (4th) 648, at para. 
20, the Supreme Court of Canada summarized the Sparrow, supra, framework for 
analyzing the potential conflict between s. 35 rights and powers exercised 
under other sections of the Constitution:  

(i)   Is there an existing aboriginal right?
(ii)  Has the right been extinguished?
(iii) Has there been a prima facie infringement of that right?
(iv)  Can the infringement be justified?

[101]    In R. v. Badger, [1996] 1 S.C.R. 771, at para. 75, the Court held that 
this framework applies equally to treaty rights and the exercise of 
provincial powers.
[102]    In R. v. Nikal, [1996] 1 S.C.R. 1013, at paras. 91 to 93, the Court 
held that while aboriginal and treaty rights are given significant weight in 
this framework, as indicated by the Court, these rights are not absolute and 
there needs to be some balance between other legitimate legislative 
objectives and the rights of aboriginal peoples:

With respect to licensing, the appellant takes the position that 
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once his rights have been established, anything which affects or 
interferes with the exercise of those rights, no matter how 
insignificant, constitutes a prima facie infringement.  It is 
said that a licence by its very existence is an infringement of 
the aboriginal rights since it infers that government permission 
is needed to exercise the right and that the appellant is not 
free to follow his own or his band’s discretion in exercising 
that right. 
This position cannot be correct.  It has frequently been said 
that rights do not exist in a vacuum, and that the rights of one 
individual or group are necessarily limited by the rights of 
another.  The ability to exercise personal or group rights is 
necessarily limited by the rights of others.  The government must 
ultimately be able to determine and direct the way in which these 
rights should interact.  Absolute freedom in the exercise of even 
a Charter or constitutionally guaranteed aboriginal right has 
never been accepted, nor was it intended.  Section 1 of the 
Canadian Charter of Rights and Freedoms is perhaps the prime 
example of this principle.  Absolute freedom without any 
restriction necessarily infers a freedom to live without any 
laws.  Such a concept is not acceptable in our society.  On this 
issue the reasons of Blair J.A. in R. v. Agawa (1988), 65 O.R. 
(2d) 505 (C.A.), at p. 524, are persuasive and convincing.  He 
recognized the need for a balanced approach to limitations on 
treaty rights, stating: 

…Indian treaty rights are like all other rights recognized 
by our legal system.  The exercise of rights by an 
individual or group is limited by the rights of others.  
Rights do not exist in a vacuum and the exercise of any 
right involves a balancing with the interests and values 
involved in the rights of others.  This is recognized in s. 
1 of the Canadian Charter of Rights and Freedoms which 
provides that limitation of Charter rights must be 
justified as reasonable in a free and democratic society. 

This conclusion is consistent with the approach to interpreting 
s. 35 rights as set out in Sparrow, supra, at p. 1110:

The constitutional recognition afforded by the provision 
therefore gives a measure of control over government 
conduct and a strong check on legislative power.  While it 
does not promise immunity from government regulation in a 
society that, in the twentieth century, is increasingly 
more complex, interdependent and sophisticated, and where 
exhaustible resources need protection and management, it 
does hold the Crown to a substantive promise. 
[Emphasis in original]

[103]    As further indicated in para. 73 of Gladstone, supra:
Aboriginal rights are a necessary part of the reconciliation of 
aboriginal societies with the broader political community of 
which they are part; limits placed on those rights are, where the 
objectives furthered by those limits are of sufficient importance 
to the broader community as a whole, equally a necessary part of 
that reconciliation.
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[104]    This legal framework was subsequently adopted in the context of 
prospective government action:  See Taku River Tlingit First Nation v. 
Tulsequah Chief Mine Project (2002), 98 B.C.L.R. (3d) 16 (C.A.), (leave to 
appeal to S.C.C. granted); Haida (No. 1), supra.  
2.    The Application of the Constitutional Principles to the Factual Context 

of the Case at Bar.
(i)   Has the SFN established an existing aboriginal right?

[105]    Vintage accepts, for the purposes of this proceeding, that the SFN have 
treaty rights to hunt, fish and trap in the Treaty 8 area, and that they 
exercise these rights in general terms throughout Treaty 8, and the areas the 
SFN have defined as the ACCI and the Peace-Moberly Tract.  Vintage notes that 
this concession was accepted and acted upon both by Vintage and the 
Commission in their consultation efforts with the SFN.

(ii)  Has the SFN established a prima facie infringement of their 
treaty rights?

[106]    If a First Nation is successful in establishing a good prima facie
aboriginal or treaty right, under the Sparrow, supra, analysis, it must then 
establish that there has been, or will be a prima facie infringement of that 
right under the government action in question.  
[107]    Sparrow, supra, at p. 1112, sets out a number of factors to be 
considered in determining whether there is a prima facie infringement of an 
aboriginal (or treaty) right:  is the limitation unreasonable?; does the 
regulation impose undue hardship?; does the regulation deny to the holders of 
the right their preferred means of exercising that right?  The onus of 
proving a prima facie infringement of its rights lies on the First Nation. 
[108]    Sparrow, supra, involved a situation where the federal government was 
attempting to directly regulate the exercise of an aboriginal right.  These 
particular factors are arguably more difficult to apply to a situation where, 
rather than directly regulating the exercise of an aboriginal right, a 
government decision authorizes an activity that could interfere with the 
exercise of that right.  The Supreme Court of Canada recognized this in 
Gladstone, supra, indicating, at para. 39, that:

The test as laid out in Sparrow is determined to a certain extent 
by the factual context in which it was articulated; the Court 
must take into account variations in the factual context of the 
appeal which affect the application of the test.

[109]    In Heiltsuk Nation v. British Columbia (Minister of Sustainable 
Resource Management), [2003] B.C.J. No. 2169 (S.C.), in circumstances more 
analogous to the case at bar, the court engaged in a factual enquiry to 
determine if the authorized activity would constitute a prima facie
infringement of the exercise of the rights in question.  With respect to the 
required degree of interference, the court indicated at paras. 87 to 88, as 
follows:

In Nikal the Supreme Court of Canada, in the course of finding 
that the bare requirement for a licence did not constitute an 
infringement of aboriginal fishing rights, rejected the 
proposition that any government action which affects or 
interferes with the exercise of aboriginal rights constitutes a 
prima facie infringement of the right.  The Court held that the 
government must ultimately be able to balance competing 
interests. (¶ 91 -94)
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In Gladstone, Lamer C.J. sets out that the threshold requirement 
for infringement and states that legislation infringes an 
aboriginal right when it “clearly impinges” upon the rights.  (¶
53 and 151)  An infringement has been defined “as any real 
interference with or diminution of the right.”  Mikisew Cree 
First Nation v. Canada, [2001] F.C.J. No. 1877, 2001 FCT 1426 at 
¶ 104.

[110]    In R. v. Badger, supra, at para. 90, a prima facie infringement was 
further defined as an erosion of “an important aspect of the Indian hunting 
rights”.
[111]    On the basis of the authorities cited above, Vintage submits that it is 
not sufficient for the SFN, having established their treaty rights, simply to 
show that the activities associated with the Application will take place in 
areas important to the exercise of those rights.  The SFN bears the further 
onus of establishing a prima facie interference with their treaty rights.  
[112]    Vintage points out that according to the written and oral information 
available to the Commission there was no indication during the consultation 
process that the activities associated with the Application, which were 
ultimately approved under the Well Authorization, would have any direct or 
indirect effects on the exercise of the SFN’s treaty rights to hunt, fish and 
trap, let alone constitute an erosion of an important aspect of, clearly 
impinge, or be a real interference with or diminution of their treaty 
rights.  
[113]    Nor, says Vintage, was there any suggestion made by the SFN on how 
Vintage’s proposed activities could be changed or modified to avoid or 
minimize any direct or indirect effects on the petitioner’s treaty rights.
[114]    Vintage submits that the SFN’s failure to establish that there has 
been, or will be, a prima facie infringement of its treaty rights is fatal to 
the petitioner’s application.  
[115]    However, Vintage says that even if the SFN has established a prima 
facie infringement of its treaty rights, this does not mean that Vintage’s 
activities cannot proceed.  Rather, the onus then switches to the Commission 
to show that the infringement is justified.  If the Commission can establish 
that the infringement is justified, then the proposed activities may take 
place.
[116]    The justification test involves a further two-part analysis.  R. v. 
Sparrow, supra, at pp. 413 to 417, provides:

(i)  Is there a valid legislative objective? And
(ii)  Has the Crown met its “fiduciary” obligation to the First 

Nation?  
[117]    On the first part of the test, Vintage submits that the general 
development of the Province’s petroleum and natural gas resources under the 
Act, and its related legislative enactments represents a compelling and 
substantial legislative objective as defined in Sparrow, Gladstone and 
Delgamuukw, supra.  Thus, Vintage says that if there has been a prima facie 
infringement of the First Nation’s treaty rights, the underlying objectives 
of the legislative scheme can, in appropriate circumstances, provide 
justification for such an infringement. 
[118]    On the second part of the test, whether the Commission has met its 
fiduciary obligations to the SFN, Vintage refers to Sparrow, supra, at pp. 
416 to 417, which holds that the answer to this question depends on several 
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non-exhaustive considerations:
       1.   Has priority in the allocation of the resource been given to the 

First Nation?
       2.   Has there been as little infringement as possible to affect the 

desired result?
       3.   Whether, in a situation of expropriation, fair compensation is 

available?
       4.   Has the aboriginal group been consulted with respect to the 

proposed activity?
[119]    Vintage submits that given the clear opportunities that the SFN have 
for continuing to exercise their treaty rights in both the Peace-Moberly 
Tract and elsewhere, the minimal effects, if any, of Vintage’s activities on 
these rights and the environment, and the extensive efforts that were made, 
and are being made to consult with the SFN and to accommodate their 
interests, the Commission has fully satisfied any fiduciary obligations that 
it had to the SFN with respect to the Well Authorization and has justified 
any infringement of the SFN’s treaty rights.
[120]    However, it must be noted here that the petitioner is not asking the 
Court to find that the Commission’s decision constitutes an unjustifiable 
infringement of the SFN’s treaty rights.  Relying on Haida (No. 1) and Taku,
supra, the petitioner submits that the Commission’s obligation to consult and 
accommodate the SFN is “a free standing enforceable legal and equitable 
duty” (Haida No. 1, supra, at para. 55) which does not turn on the 
establishment of a prima facie infringement of their treaty rights.  
[121]    The petitioner says that the duty to consult and accommodate arises 
prior to any infringement taking place, that is, it arises where it is shown 
that a prima facie infringement will occur as a result of the activities.  
The petitioner argues further that Haida (No. 1) and Taku, supra, establish 
that a duty to consult arises even in the absence of proof of an infringement 
of treaty rights, that is, where there exists only the mere potential for 
infringement.  The petitioner says that this is precisely the kind of 
mechanism which the SFN seeks, before their treaty rights have been infringed 
beyond repair.
[122]    In Haida (No. 1), supra, Lambert J.A. said, at paras. 50 to 55, as 
follows:

In reaching the conclusion that the Haida people had a good prima 
facie case to a claim for aboriginal title and aboriginal rights, 
I rely on these findings of the chambers judge made following his 
assessment of the evidence:
      [47]  In my opinion, there is a reasonable probability that 

the Haida will be able to establish Aboriginal title to at 
least some parts of the coastal and inland areas of Haida 
Gwaii, and that these areas will include coastal areas of 
Block 6.  As to inland areas of Block 6, I would describe 
the Haida’s chance of success at this stage, as being a 
reasonable possibility.  Moreover, in my view, there is a 
substantial probability that the Haida will be able to 
establish the Aboriginal right to harvest red cedar trees 
from various old-growth forest areas of Haida Gwaii, 
including both coastal and inland areas of Block 6, 
regardless of whether Aboriginal title to those forest 
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areas is proven.
      [48]  I am also of the opinion that a reasonable 

probability exists that the Haida would be able to show a 
prima facie case of infringement of this last-mentioned 
right, by proof that old-growth cedar has been and will 
continue to be logged on Block 6, and that it is of limited 
supply. 

(my emphasis)
The strength of the Haida case gives content to the obligation to 
consult and the obligation to seek an accommodation.  I am not 
saying that if there is something less than a good prima facie
case then there is no obligation to consult.  I do not have to 
deal with such a case on this appeal.  But certainly the scope of 
the consultation and the strength of the obligation to seek an 
accommodation will be proportional to the potential soundness of 
the claim for aboriginal title and aboriginal rights.
In my opinion, the obligations to consult and seek an 
accommodation with the Haida people were enforceable, legal and 
equitable duties at the relevant times in 1999 and 2000 of the 
Crown Provincial, MacMillan Bloedel, and its successor, 
Weyerhaeuser.  The chambers judge has found as a fact that the 
Haida people were not consulted when the replacement of T.F.L. 39 
and its transfer to Weyerhaeuser occurred, and that the Haida 
people objected to the replacement and to the transfer.  No 
accommodation with the Haida people was sought by the Crown, by 
MacMillan Bloedel, or by Weyerhaeuser.  In my opinion, the Crown 
Provincial and Weyerhaeuser were in breach of these enforceable, 
legal and equitable duties to the Haida people.
I consider that the courts have considerable discretion in 
shaping the appropriate remedy in this judicial review proceeding 
taken before any final determination of the title and rights of 
the Haida people by a court of competent jurisdiction.
The aim of the remedy should be to protect the interests of all 
parties pending the final determination of the nature and scope 
of aboriginal title and aboriginal rights.  Once that final 
decision is made, and perhaps in the same proceedings, a final 
determination can be made of the quality and extent of any prima 
facie infringement of the aboriginal title and aboriginal rights 
that may have occurred before that determination, including, 
particularly, over the period when the Crown and Weyerhaeuser 
were in possession of sufficient facts that they ought to have 
known of the probability that infringements were occurring.  When 
the decisions are made about infringement then further decisions 
about justification can be made.  The decisions about 
justification will surely recognize that, at least until early 
2002, no consultation with respect to long term planning for 
logging on T.F.L. 39, and minimal or no consultation with respect 
to short term planning, took place between the Crown and 
Weyerhaeuser, on the one hand, and the Haida people, on the 
other.  And, of course, no accommodations were attempted by the 
Crown or Weyerhaeuser and no accommodations were reached.
The discharge of the obligation to consult, as expressed in 
Sparrow, Gladstone, and Delgamuukw, has been framed as an element 
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among the circumstances which would justify a prima facie
infringement of the aboriginal title or aboriginal rights.  As I 
have said, the consultation must take place before the 
infringement.  But where there are fiduciary duties of the Crown 
to Indian peoples it is my opinion that the obligation to consult 
is a free standing enforceable legal and equitable duty.  It is 
not enough to say that the contemplated infringement is justified 
by economic forces and will be certain to be justified even if 
there is no consultation.  The duty to consult and seek an 
accommodation does not arise simply from a Sparrow analysis of s. 
35.  It stands on the broader fiduciary footing of the Crown’s 
relationship with the Indian peoples who are under its 
protection.  

[123]    Vintage submits that the petitioner’s analysis of the result in Haida 
(No. 1) and Taku, supra, overstates the law on this issue.  In Haida (No. 1),
supra, the Court held that if the First Nation can establish a prima facie
case for an aboriginal right, and if it can establish a prima facie
infringement of that right, the Crown’s obligation to consult and accommodate 
can be triggered even before the First Nation has proven the right in court.  
[124]    Vintage argues that in no way did the Court in Haida (No. 1), supra, 
change the law that a First Nation must establish a prima facie infringement 
of an aboriginal or treaty right.  Vintage says that while the Court in Haida 
(No. 1), supra, recognized that many aspects including consultation, “must be 
in place before the infringement occurs” (para. 43), this does not alleviate 
the onus on the First Nation to establish a prima facie infringement.
[125]    Vintage submits that while consultation should take place before the 
infringement occurs, this does not mean that consultation must take place 
where no infringement, actual or potential, has been established.  The onus 
remains on the First Nation to establish, at the very least, a good prima 
facie case for prospective infringement.
[126]    Haida (No. 1) and Taku, supra, have been considered by this Court in 
two recent decisions.  In Gitxsan First Nation, supra, the Court applied 
these authorities in concluding that infringement, or at least a good prima 
facie case for it must be established in any action for infringement.  At 
paras. 77 to 79, Tysoe J. said, as follows:

Prima Facie Infringement

Counsel for the Minister and counsel for Skeena/NWBC each argues 
that the Petitioners have not established that the Minister’s 
decision constituted a prima facie case of infringement.  They 
say that the present circumstances are different from the Haida
situation because there was no replacement of any forest tenure 
and there was no transfer of forest tenure from one party to 
another.  They maintain that, as stated in the letter giving the 
Minister’s consent, the change of control was neutral with 
respect to Aboriginal title and rights.  Counsel say that if 
there was no prima facie infringement, there was no requirement 
for the Minister to consult the petitioning First Nations before 
consenting to the change of control of Skeena.  Counsel further 
submit that there has been ongoing consultation regarding 
operation issues and that there will be an opportunity for 
consultation in connection with the pending decision of the 
Minister to replace Skeena’s tree farm licence pursuant to s. 36 
of the Act.
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In my view, the Haida decisions are binding upon me with respect 
to this issue.  At the trial level, the Haida Nation had alleged 
numerous instances of infringement but on appeal it confined its 
claim to two actions (see para. 48 of Haida No. 1).  Those two 
actions were a s. 36 replacement of a tree farm licence in 1999 
and the transfer of the tree farm licence in 2000 from MacMillan 
Bloedel Limited to Weyerhaeuser Company Limited.  In each of the 
Haida decisions and especially in Haida No. 2, it is clear that 
the Court of Appeal considered both of these actions to 
constitute a prima facie infringement of aboriginal title and 
rights.  There is no practical distinction between a transfer of 
a tree farm licence from one party to another (as occurred in 
Haida) and a change of control of the holder of tree farm and 
forest licences such that the holder becomes a wholly owned 
subsidiary of another corporation (as occurred in this case).  In 
each situation, a different party will, either directly or 
indirectly, have the ability to make decisions with respect to 
forest tenure licences.  This is why the Legislature included a 
change of control of the licence holder, as well as a transfer of 
the licence itself, in s. 54 as a circumstance requiring the 
consent of the Minister.  If a change of control was not included 
in s. 54, parties could circumvent the requirement for the 
Minister’s consent to a transfer of the licence by maintaining 
the licence in a shell company and transferring the shares in the 
shell company rather than the licence itself.
However, it is my view that the Haida decisions go further than 
holding that a transfer of a forest tenure licence (or the 
equivalent change of control of the licence holder) is a prima 
facie infringement of Aboriginal title or rights.  Although the 
Haida Nation confined their claim on appeal to the 1999 and 2000 
actions of the Minister, the Court of Appeal took a broader view 
of the infringement.  At para. 84 of Haida No. 2, Lambert J.A. 
stated that the potential infringements extended to the passing 
of the Act and the issuance of the tree farm licence.  He said 
the following at para. 91:

The provincial Crown may infringe on the aboriginal title 
and aboriginal rights of the Haida people if it can justify 
the infringement.  The infringement would consist in 
establishing a legislative and administrative scheme under 
the Forest Act, granting Weyerhaeuser an exclusive right to 
harvest timber in the area covered by T.F.L. 39, renewing 
the issuance of T.F.L. 39, transferring T.F.L. 39 to 
Weyerhaeuser, approving management plans, and issuing 
cutting permits, all in furtherance of the same legislative 
scheme, and all in violation of the aboriginal title and 
aboriginal rights of the Haida people.  The provincial 
Crown may justify its actions by meeting the tests for 
justification.  Among the tests is a requirement that the 
Haida people be consulted before the infringement actions 
are taken.  In this case, the Crown provincial did not 
consult the Haida people in any effective way at any stage 
of the furtherance of the legislative and administrative 
scheme, and so is in breach of its obligation of 
consultation at every stage where a justification test 
would require effective consultation.
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And at para. 64, Lambert J.A. observed that the Crown’s fiduciary 
duty is a continuing and ever present duty which continues 
unimpaired until the next time it must be observed.

[127]    I have also found the review of the authorities by Gerow J. in 
Heiltsuk, supra, at paras. 35 to 46 to be most helpful:

In the cases dealing with the issue of consultation the courts 
have considered the factual context, including:

         whether there is a general right to occupy lands or whether 
there is a right to engage in an activity;

         whether there is or has been an infringement; and
         if there is or has been an infringement, whether there is 

any justification for the infringement.
It is in the final stage of the analysis, i.e., whether there is 
any justification for the infringement, that the courts have 
considered whether the Crown has met its fiduciary and 
constitutional duty of consultation and whether there has been an 
attempt to accommodate the First Nations.  R. v. Sparrow, [1990] 
1 S.C.R. 1075, ¶ 64 – 72 and ¶81 – 82, R. v. Adams, [1996] 3 
S.C.R. 101, ¶ 46 and 51 – 52.
In Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, Lamer 
C.J. discussed the issue of consultation in the context of the 
justification of an infringement of aboriginal title and stated 
at ¶ 168:

There is always a duty of consultation.  Whether the 
aboriginal group has been consulted is relevant to 
determining whether the infringement of aboriginal title is 
justified, in the same way that the Crown’s failure to 
consult an aboriginal group with respect to the terms by 
which reserve land is leased may breach its fiduciary duty 
at common law:  Guerin, [1984] 2 S.C.R. 335.  The nature 
and scope of the duty of consultation will vary with the 
circumstances.  In occasional cases, when the breach is 
less serious or relatively minor, it will be no more than a 
duty to discuss important decisions that will be taken with 
respect to lands held pursuant to aboriginal title.  Of 
course, even in these rare cases when the minimum 
acceptable standard is consultation, this consultation must 
be in good faith, and with the intention of substantially 
addressing the concerns of the aboriginal peoples whose 
lands are at issue. In most cases, it will be significantly 
deeper than mere consultation.  Some cases may even require 
the full consent of an aboriginal nation, particularly when 
provinces enact hunting and fishing regulations in relation 
to aboriginal rights.

In Haida Nation v. British Columbia (Minister of Forests), [2002] 
B.C.J. No. 378, 2002 BCCA 147 (Haida No. 1), Lambert J.A. 
recognized a three stage analysis in determining whether the 
Crown has breached its duty to consult consisting of:
1.    consideration of whether aboriginal title or rights have 

been established on a balance of probabilities and a 
decision regarding the nature and scope of the title and 

Page 33 of 492004 BCSC 92.err1.doc Apsassin et al v. BC Oil and Gas et al

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Apsassin%20et%20al%20v.%20BC%20Oi...



rights;
2.    determination of whether the particular title or rights 

have been infringed by a specific action; and
3.    a consideration of whether the Crown has discharged its 

onus to show justification, including whether it has 
fulfilled its obligation to consult.

(¶ 46)
Lambert J.A. acknowledged that although both the consultation and 
the infringement are likely to precede the determination of the 
aboriginal rights and title, that when determining if there has 
been a breach of duty the Court must first look at whether the 
First Nation has proved the title and then whether there has been 
an infringement of the right.  Once those elements are 
established the onus shifts to the Crown to establish that there 
was justification for the infringement both before and at the 
time the infringement occurred. (¶ 46)
In Haida No. 1 the Court of Appeal held that due to the 
circumstances surrounding the Minister’s consent to the transfer 
of tenure from MacMillan Bloedel to Weyerhaeuser, the Minister 
had a legally enforceable duty to consult with respect to the 
transfer.  The main issue in Haida No. 1 was whether any 
consultation had taken place in the face of a good prima facie
case of infringement of aboriginal rights to red cedar.
In TransCanada Pipelines Ltd. v. Beardmore (Township) (2000), 186 
D.L.R. (4th) 403 (Ont. C.A.), the Court held that it was only 
after a First Nation has established an infringement of an 
existing aboriginal or treaty right that the duty of the Crown to 
consult with the First Nation was a factor for the Court to 
consider in the justificatory phase of the proceeding.  Borins 
J.A. stated at ¶ 120:

As the decisions of the Supreme Court illustrate, what 
triggers a consideration of the Crown’s duty to consult is 
a showing by the First Nation of a violation of an existing 
Aboriginal or treaty right recognized and affirmed by s. 35
(1) of the Constitution Act, 1982.  It is at this stage of 
the proceeding that the Crown is required to address 
whether it has fulfilled its duty to consult with a First 
Nation if it intends to justify the constitutionality of 
its action.

In Taku River Tlingit First Nation v. Tulsequah Chief Mine 
Project, [2002] B.C.J. No. 155, 2002 BCCA 59, it was argued that 
aboriginal right or title had to be established before there was 
duty to consult with the aboriginal peoples.  In rejecting the 
argument, Rowles J.A. held that while the onus of proving a prima 
facie infringement of an aboriginal right or title is on the 
group challenging the legislation (or in this case the decisions 
of the statutory decision makers), it did not follow that until 
there was court ruling the right did not exist.  (¶ 183)
In Taku, the court accepted as findings of fact that the proposed 
road would impose serious impacts on the resources used by the 
Tinglit, that the Tinglits were not adequately prepared to handle 
the predicted impacts and that there was no plausible mitigation 
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or compensation possible.  The project had not been commenced and 
it was found that the proposed road would have a profound impact 
on the Tinglit’s aboriginal way of life and their ability to 
sustain it.  The Tinglit’s were willing to participate in the 
environmental review process to have their needs accommodated but 
the project approval certificate had been issued without their 
concerns being met. 
(¶ 132 and 202)
In the circumstances, the court felt it was appropriate to 
dismiss the appeal of the order quashing the certificate and 
remit the matter to the Ministers to consider afresh the issuance 
of the project approval certificate.  In her dissent, Southin 
J.A. referred to the fact that the right to be consulted is not a 
right of veto and was of the view that to remit the matter back 
to the Ministers would prolong the agony for both the proponent 
of the project and the Tinglit. (¶100 and 101)
Although the Court in Haida No. 1 agreed that the requirement to 
consult could arise prior to the aboriginal right or title having 
been established in court proceedings, and that the Crown and 
Weyerhaeuser were in breach of an enforceable duty to consult and 
to seek accommodation with the Haida, it did not necessarily 
follow that the replacement of the licence was invalid.  The 
Court was not prepared to make a finding regarding the validity, 
invalidity or partial validity of the transfer of the license but 
was of the view that it was a matter that could be more readily 
determined after the extent of the infringement of title and 
rights had been determined. (¶ 58 and 59)
Lambert J.A. stated that the courts have considerable discretion 
in shaping the appropriate remedy in a judicial review proceeding 
before the final determination of the title and rights of the 
aboriginal people and that the aim of the remedy should be to 
protect the parties pending the final determination of the nature 
and scope of title and rights.  At the time of the final 
determination of rights and title the issues of the nature and 
extent of the infringement and the issue of justification could 
be dealt with.  (¶ 53 and 54)

[128]    While I am inclined to agree with Vintage’s analysis of the law, it is 
not necessary for me to settle the debate between counsel on this issue.  In 
my view, the Commission’s concession that it has an obligation to consult the 
SFN on the Application renders moot which approach correctly reflects the 
current state of the law.
[129]    However, the Commission takes the position that it met its duty to 
consult the SFN through the efforts of Messrs. Perkins and Purdon, but that 
in his exercise of the powers of the Commission the Decision Maker did not 
owe any constitutional or fiduciary duties to the SFN.  The Commission 
submits that a consideration of Attorney-General of Quebec v. Canada, supra, 
at pp. 147 to 148, which held that the National Energy Board performs a 
quasi-judicial role, supports this position:

C.   Fiduciary duty
The appellants claim that, by virtue of their status as 
aboriginal peoples, the Board owes them a fiduciary duty 
extending to the decision-making process used in considering 
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applications for export licences.  The appellants’ argument is 
that the fiduciary duty owed to aboriginal peoples by the Crown, 
as recognized by this court in R. v. Sparrow, supra, extends to 
the Board, as an agent of government and creation of Parliament, 
in the exercise of its delegated powers.  The duty applies 
whenever the decision made pursuant to a federal regulatory 
process is likely to affect aboriginal rights.
The appellants characterize the scope of this duty as twofold.  
They argue that it includes the duty to ensure the full and fair 
participation of the appellants in the hearing process, as well 
as the duty to take into account their best interests when making 
decisions.  The appellants argue that such an obligation imports 
with it rights that go beyond those created by the dictates of 
natural justice, and that in this case, at a minimum, the Board 
should have required disclosure to the appellants of all 
information necessary to the making of their case against the 
applications.  The respondents to this appeal, on the other hand, 
dispute both the existence of a duty, and, if it does exist, that 
the Board failed to meet it.
It is now well-settled that there is a fiduciary relationship 
between the federal Crown and the aboriginal peoples of Canada:  
Guerin v. Canada (1984), 13 D.L.R. (4th) 321, [1984] 2 S.C.R. 
335, 20 E.T.R. 6.  None the less, it must be remembered that not 
every aspect of the relationship between fiduciary and 
beneficiary takes the form of a fiduciary obligation:  LAC 
Minerals Ltd. v. International Corona Resources Ltd. (1989), 61 
D.L.R. (4th) 14, 26 C.P.R. (3d) 97, [1989] 2 S.C.R. 574.  The 
nature of the relationship between the parties defines the scope, 
and the limits of the duties that will be imposed.  The courts 
must be careful not to compromise the independence of quasi-
judicial tribunals and decision-making agencies by imposing upon 
them fiduciary obligations which require that their decisions be 
made in accordance with a fiduciary duty.
Counsel for the appellants conceded in oral argument that it 
could not be said that such a duty should apply to the courts, as 
a creation of government, in the exercise of their judicial 
function.  In my view, the considerations which apply in 
evaluating whether such an obligation is impressed on the process 
by which the Board decides whether to grant a licence for export 
differ little from those applying to the courts.  The function of 
the Board in this regard is quasi-judicial:  Committee for 
Justice and Liberty v. Canada (National Energy Board) (1976), 68 
D.L.R. (3d) 716 at p. 728, [1978] 1 S.C.R. 369, 9 N.R. 115.  
While this characterization may not carry with it all the 
procedural and other requirements identical to those applicable 
to a court, it is inherently inconsistent with the imposition of 
a relationship of utmost good faith between the Board and a party 
appearing before it.
It is for this reasons that I do not find helpful the authorities 
cited to me by the appellants as indicative of this evolving 
trend:  Gitludahl v. Minister of Forests, B.C.S.C., August 13, 
1992, Vancouver Registry No. A922935, unreported; and Dick v. The 
Queen, F.C.T.D., June 3, 1992, Ottawa Court File No. T-951-89, 
unreported [now reported at [1993] 1 C.N.L.R. 50, 33 A.C.W.S. 
(3d) 1029 sub nom.  Wewaikai Indian Band v. Canada].  Those cases 
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were concerned respectively, with the decision-making of the 
Minister of Forests, and the conduct of the Crown when adverse in 
interest to aboriginal peoples in litigation.  The considerations 
which may animate the application of a fiduciary duty in these 
contexts are far different from those raised in the context of a 
licence application before an independent decision-making body 
operating at arm’s length from government.
Therefore, I conclude that the fiduciary relationship between the 
Crown and the appellants does not impose a duty on the Board to 
make its decisions in the best interests of the appellants, or to 
change its hearing process so as to impose superadded 
requirements of disclosure.  When the duty is defined in this 
manner, such tribunals no more owe this sort of fiduciary duty 
than do the courts.  Consequently, no such duty existed in 
relation to the decision-making function of the Board.

[130]    The Commission submits that, like the National Energy Board, at the 
decision stage of the Application process, it too performs a quasi-judicial
role.  With respect, I must disagree.  In my opinion, the workings of the 
Commission when compared to the National Energy Board are so dissimilar as to 
prevent any analogy.  Moreover, in my view, the dissimilarities all point to 
the conclusion that the Commission does not perform a quasi-judicial role.
[131]    Apart from the important fact that the process before the Decision 
Maker does not involve formal hearings or a formal record, it must also be 
noted that s. 2(5) of the Act provides that the Commission is “an agent of 
the Government”, and that pursuant to s. 17(1) of the Act it is bound to 
discharge all of the administrative and ministerial duties attached to the 
various specified enactments.  
[132]    In the Attorney-General of Quebec v. Canada, supra, the National Energy 
Board is characterized, at para. 36, as an “independent decision-making body 
acting at arm’s length from government” (that is, not a Crown agent), and is 
engaged in a process that differs little from the courts.  
[133]    Moreover, the decision-making process undertaken by the Commission does 
not involve formal hearings or a formal record.  However, pursuant to the 
National Energy Board Act the National Energy Board is a court of record; it 
has the power of a superior court of record in relation to procedural 
matters; it has full jurisdiction to hear and determine all matters, whether 
of law or of fact; it may make mandatory orders to do matters provided for in 
the National Energy Board Act; its orders are final and conclusive, although 
subject to appeal on a question of law or jurisdiction to the Federal Court 
of Appeal; and its hearings in respect of the matters at issue in the case 
shall be public.  
[134]    Another distinguishing feature of the two legislative regimes is the 
security of tenure of the members of the respective bodies.  The National 
Energy Board Act expressly provides that members of the National Energy Board 
shall hold office for seven year terms and shall hold office during “good 
behaviour”.  They can only be removed from office by joint address of the 
Senate and House of Commons.
[135]    There are no equivalent provisions relating to the Commission.  Section 
2(1) of the Act provides that the commissioners are appointed for a term not 
exceeding 5 years.  Section 12 provides that the commissioner may appoint 
officers and employees necessary to carry on the business and operations of 
the Commission.  Section 12 also provides that the Public Service Act, 
R.S.B.C. 1996, c. 385, applies to the Commission.  
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[136]    The Interpretation Act, R.S.B.C. 1996, c. 238, provides first that a 
“public officer” includes a person in the public service of British Columbia, 
which no doubt includes the commissioners.  Second, the Interpretation Act
provides that the power to appoint a public officer includes the power to 
terminate, remove or suspend the public officer and that such appointments 
are “during pleasure”.  
[137]    Accordingly, I find that the statutory framework of the Commission is 
significantly different from that of the National Energy Board.  The 
Commission has none of the independence of the National Energy Board, since 
it is a Crown agent exercising ministerial or executive statutory policies.
[138]    In the result, I agree with the petitioner’s analysis that the 
foundation of the Commission’s argument must fail as the Decision Maker is 
not a quasi-judicial decision maker but is, instead, an administrative 
decision maker such as those dealt with in cases including Haida (No. 1), 
Taku and Halfway River, supra.  Moreover, in my opinion, the roles of Messrs. 
Perkins, Purdon and the Decision Maker with respect to the Commission’s duty 
to consult the SFN cannot be so neatly compartmentalized as contended by the 
Commission.  I am satisfied that throughout the decision making process the 
Commission (including the Decision Maker) has fiduciary and constitutional 
obligations to engage in good faith consultation with the SFN.  
[139]    I turn then to my consideration of whether the Commission in arriving 
at its decision on the Application discharged its duties to the SFN.  The key 
to my conclusion turns on whether I accept the petitioner’s position that the 
Commission had a legal obligation to accommodate the SFN’s request to 
complete a cumulative effects assessment before granting the Well 
Authorization.  
[140]    The balancing of the interests at stake in an application before the 
Commission is a complex feature of the duty to consult and accommodate.  In 
Delgamuukw, supra, at para. 168, Lamer C.J. set out that the duty to consult 
can range from a duty to discuss important decisions that will be taken in 
respect of lands held pursuant to aboriginal title, to a requirement for the 
full consent of the First Nation depending on the circumstances. 
 Consultation must be in good faith and with the intention to substantially 
address the concerns of the First Nation whose lands are in issue. 
 Furthermore, the Crown’s duty to consult imposes on it a positive obligation 
to reasonably ensure that the First Nation is provided with all necessary 
information in a timely way so that the first Nation has the opportunity to 
express their concerns, ensure that their representations are seriously 
considered and, wherever possible, demonstrably integrated into the proposed 
plan of action.  
[141]    According to Finch J.A. in Halfway River, supra, at para. 160: 

The Crown’s duty to consult imposes on it a positive obligation 
to reasonably ensure that aboriginal peoples are provided with 
all necessary information in a timely way so that they have an 
opportunity to express their interests and concerns, and to 
ensure that their representations are seriously considered and, 
wherever possible, demonstrably integrated into the proposed plan 
of action….

[142]    In Haida (No. 1), supra, at para. 51, Lambert J.A. held that “the scope 
of the consultation and the strength of the obligation to seek an 
accommodation will be proportional to the potential soundness of the claim 
for aboriginal title and aboriginal rights.”
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[143]    Furthermore, as stated in R. v. Jack (1995), 16 B.C.L.R. (3d) 201 
(C.A.), at para. 81, the right of a First Nation to be consulted is not a 
veto: 

[W]e do not agree … that the consultation between the DFO and the 
Band required that the DFO reach agreement with the Band on all 
conservation measures.  To so interpret the consultation 
discussed in Sparrow would be to conclude that the Band was 
entitled to veto any conservation measure which the DFO wished to 
implement between the DFO and the Band.  We do not consider that 
the court in Sparrow intended that result. 

[144]    And, as Vintage’s counsel points out, consultation is a two-way 
street.  A reciprocal duty exists on the part of the First Nation to 
participate and consult in good faith and to not frustrate the process by 
refusing to meet or participate or by imposing unreasonable conditions. 
[145]    As held in R. v. Marshall, [1999] 3 S.C.R. 533, at para. 43, ultimately 
the nature and scope of the duty of consultation will vary with the 
circumstances: 

The Court has emphasized the importance in the justification 
context of consultations with aboriginal peoples…  The special 
trust relationship includes the right of the treaty beneficiaries 
to be consulted about restrictions on their rights, although, as 
stated in Delgamuukw, supra, at para. 168: 

The nature and scope of the duty of consultation will vary 
with the circumstances.

This variation may reflect such factors as the seriousness and 
duration of the proposed restriction, and whether or not the 
Minister is required to act in response to unforeseen or urgent 
circumstances.  As stated, if the consultation does not produce 
an agreement, the adequacy of the justification of the 
government’s initiative will have to be litigated in the courts. 

[146]    Finally, as held in Nikal, supra, at para. 110, the concept of 
reasonableness forms an integral part of the justification aspect of the 
Sparrow test: 

It can, I think, properly be inferred that the concept of 
reasonableness forms an integral part of the Sparrow test for 
justification.  For instance, in considering whether there has 
been as little infringement as possible, the infringement must be 
looked at in the context of the situation presented.  So long as 
the infringement was one which in the context of the 
circumstances presented could reasonably be considered to be as 
minimal as possible then it will meet the test.  The mere fact 
that there could possibly be other solutions that might be 
considered to be a lesser infringement should not, in itself, be 
the basis for automatically finding that there cannot be a 
justification for the infringement.  So too in the aspects of 
information and consultation the concept of reasonableness must 
come into play.  For example, the need for the dissemination of 
information and a request for consultations cannot simply be 
denied.  So long as every reasonable effort is made to inform and 
consult, such efforts would suffice to meet the justification 
requirement.  

[147]    The thrust of the petitioner’s argument, as I understand it, is whether 
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the effects of approving the Application were properly considered by the 
Commission.  The petitioner points to several phrases in the decision where 
the Decision Maker uses the words “direct impacts to the wildlife habitat”, 
“fish and wildlife habitat in this specific area”, “site-specific concerns”, 
“wildlife features in the immediate vicinity of the proposed activities” and 
submits that the Decision Maker too narrowly construed what he had to 
consider as factors relevant to his decision. 
[148]    The petitioner also says that the Decision Maker had inadequate 
information to fully consider all of the factors relating to the activities 
associated with the Application, pointing to the Commission’s acknowledgment 
in the Decision Maker’s Reasons “that the outdated and limited information 
used in portions of the reviews brings uncertainty to the accuracy of the 
true impacts of the proposed well to primarily the wildlife habitat in the 
area.”
[149]    Although the SFN does not assert that the Commission failed to consult, 
the SFN contends that a consultative process without a built-in assurance 
that the First Nation’s concerns will be listened to and dealt with before a 
decision is made is not consultation that meets the Commission’s fiduciary 
obligation to consult in good faith.  
[150]    The SFN argues that the decision to approve the Application without 
first accommodating the SFN’s acknowledged legitimate concerns about 
assessing the cumulative effects of Vintage’s activities amounts to an error 
of law on the part of the Commission.  In what the petitioner characterized 
as a “catch 22”, the petitioner says that, in fact, neither the SFN nor the 
Commission can state with precision what the impact of Vintage’s activities 
will be on the SFN’s treaty rights until the assessment and studies sought by 
the SFN have been completed.  In this regard, the petitioner queries how the 
Decision Maker was able to conclude in his Reasons that the direct impacts to 
wildlife, environment and forest base would be “minimal” in light of the 
Commission’s acknowledgment that it was working with “outdated and limited 
information.”
[151]    The petitioner also contends that the regime created by the Act was 
intended to create a coherent, rational management process that comprises 
exploration to reclamation, and that it was not designed to narrowly focus on 
specifics.  The petitioner submits that the failure by the Commission to do 
more than mention the concerns raised by the SFN about cumulative effects is 
a ground for the Court to quash the decision.  
[152]    Moreover, the petitioner says that the Decision Maker’s focus on the 
“utmost importance” of the social and economic considerations trivialized the 
interests of the SFN in the balancing of the interests at stake. 
[153]    The petitioner notes that in his Reasons, the Decision Maker concluded 
that the best way to accommodate the protection of the ungulate and fur-
bearer habitat resource was to pursue an operational plan for the Rene 
Lakes/Maurice Creek area, stating that this would ultimately bring certainty 
to all parties as oil and gas exploration proceeds in the coming years.  The 
petitioner suggests that this statement goes to the heart of the Commission’s 
position on the Application.  The Decision Maker does not take issue with 
carrying out a cumulative effects assessment, but simply decides to put it 
off for future consideration.  The petitioner insists that the Decision 
Maker’s failure to consider the results of a cumulative effects assessment at 
the decision-making stage of the process was wrong in law.
[154]    In my review of the Commission’s decision, I am satisfied that the test 
to be applied to the decision is that of “correctness”:  See Halfway River
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and Gitxsan v. First Nation, supra.  In my opinion, upon an application of 
this test to the Commission’s decision I am satisfied that the Commission was 
correct in law by granting the Well Authorization.  
[155]    First, I am mindful that the SFN did not categorically object to the 
Application.  Their objection was based on the ground that the Application 
should not be granted until the Commission had first undertaken a cumulative 
effects assessment.  However, I am also mindful of the principle that the 
duty on the Crown to consult and accommodate is informed by the level of 
interference with the First Nation’s treaty rights.  In the instant case, the 
factual context in which the Decision Maker concluded that, notwithstanding 
the SFN’s concerns, the Commission should grant the Application is, as 
follows:

1.                At no time during the consultation process leading up to the Well 
Authorization did the SFN identify to the Commission any direct 
or indirect impacts that the activities associated with the 
Application would or might have upon plants, fish, birds or 
wildlife.

2.                Commission staff reported that there was no concern with the 
activities associated with the Application from the land and 
habitat point of view.

3.                Commission staff reported that the Commission, through 
consultation with the SFN, the Ministry of Water Land and Air 
Protection and the MSRM, was entering into an agreement to 
produce pilot studies of wildlife and habitat capability in the 
area, and that site specific conditions would be considered to 
mitigate some of the cumulative effects.

4.                Many of the SFN’s concerns expressed throughout the consultation 
process leading up to the Well Authorization were about the 
potential effects of large scale oil and gas development on the 
exercise of their treaty rights.  The purpose of the Well is to 
locate potential hydrocarbons.  Thus, activities associated with 
the development of Vintage’s oil and gas holdings in the area if 
a successful well is drilled will necessarily engage a further 
approval process with the Commission, including a process of 
consultation with the SFN.

[156]    In my opinion, to accept the petitioner’s position on this issue, in 
light of the above circumstances, would be contrary to the fundamental 
principles reflected in the authorities.  I am satisfied that faced with the 
evidence available to him, in the absence of any contradictory information 
from the SFN, the Decision Maker took into account all of the relevant 
factors:  he considered the consultation process; he clearly set his mind to 
the direct and indirect environmental, cumulative and socio-economic effects 
flowing from the Application; he recognized the importance of the ongoing 
ability of the SFN to undertake and practice their Treaty 8 rights; he 
recognized that it was vital to protect the SFN’s treaty rights through the 
establishment of a planning process; and, finally, he imposed conditions on 
the Well Authorization. 
[157]    In my opinion, the SFN’s insistence that the Commission did not listen 
to or try to seriously accommodate their legitimate concerns is unfounded.  I 
find that the Commission met its constitutional and fiduciary obligations to 
the SFN in its consideration of the Application and the Petition must be 
dismissed on this issue.  

Page 41 of 492004 BCSC 92.err1.doc Apsassin et al v. BC Oil and Gas et al

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Apsassin%20et%20al%20v.%20BC%20Oi...



B.    The constitutional challenge to the Act
[158]    I accept and adopt the submission of counsel for the Attorney General 
that the petitioner’s constitutional challenge to the Act must be dismissed.
[159]    In an Amended Notice of Constitutional Question, the Petitioner 
provided notice of its intent to question:

(i)   the “constitutional applicability” of the decision of the 
Commission to grant pursuant to the Act, the application of 
Vintage for a well authorization.

(ii)  the “constitutional applicability” of any authorization given by 
the Commission pursuant to the Act which threatens to infringe 
Treaty 8 rights in the absence of “adequate legislative or 
regulatory guidance” with respect to how “treaty rights are to be 
dealt with” in making such authorizations.

[160]    In setting out the basis for the constitutional challenge, the 
petitioner states in the Amended Notice that:

Any statute which purports to give a decision maker an 
unstructured discretion to infringe aboriginal or treaty rights 
protected by s. 35(1) of the Constitution Act, 1982 necessarily 
infringes such aboriginal or treaty rights.

[161]    The petitioner’s constitutional challenge is premised on the assertion 
that the Province has a constitutional obligation to impose “explicit 
legislative guidelines” on statutory decision makers where the exercise of a 
discretionary power may impact aboriginal or treaty rights.  The petitioner 
characterizes the legislative regime under which the Commission operates as a 
grant to the Commission of an “unstructured discretion” which risks 
infringing Treaty 8 rights.
1.  The Commission’s Legislative Jurisdiction
[162]    The petitioner’s assertion that the Commission exercises an 
“unstructured discretion” that fails to meet constitutional standards must be 
measured in the context of the governing legislative scheme.  
[163]    The Commission exercises broad regulatory powers under a variety of 
statutes in overseeing the development of provincially owned oil and gas 
resources in British Columbia.  The Commission exercises both adjudicative 
powers in issuing authorizations for various oil and gas activities 
(primarily under the Petroleum and Natural Gas Act, and Pipeline Act, 
R.S.B.C. 1996, c. 364) as well as powers of inquiry and investigation under 
the Act.  The Act provides a general framework for the Commission’s 
establishment, structure and functioning, and a set of unifying principles to 
guide the Commission’s exercise of discretion in a diverse array of statutory 
settings.  
[164]    The Commission is established pursuant to s. 2 the Act.  The purposes 
of the Commission are set out in s. 3 of the Act, as follows:

3.    The purposes of the commission are to
(a)   regulate oil and gas activities and pipelines in British 

Columbia in a manner that
(i)   provides for the sound development of the oil and gas 

sector, by fostering a healthy environment, a sound 
economy and social well being,

(ii)  conserves oil and gas resources in British Columbia,
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(iii) ensures safe and efficient practices, and assists owners of 
oil and gas resources to participate equitably in the 
production of shared pools of oil and gas,

(b)   provide for effective and efficient processes for the review of 
applications related to oil and gas activities or pipelines, and 
to ensure that applications that are approved are in the public 
interest having regard to environmental, economic and social 
effects,

(c)   encourage the participation of First Nations and aboriginal 
persons in processes affecting them,

(d)   participate in planning processes, and
(e)   undertake programs of education and communication in order to 

advance safe and efficient practices and the other purposes of 
the commission.

[165]    Section 4 of the Act provides that the provisions of the Act are 
“intended to respect aboriginal and treaty rights in a manner consistent with 
section 35 of the Constitution Act, 1982”.  
[166]    The Consultation Agreement provides for the SFN to review and have 
input into pre-tenure planning, general development plans, and every 
application for oil and gas activity on Crown land within the SFN 
consultation area.  The “Purpose” section of the Consultation Agreement 
states:

1.2  This Agreement will set out a process for the Province to 
communicate with or consult with the SFN in respect of the stages 
of oil and gas development outlined in section 2.0 on Crown Lands 
located in the Treaty 8 area of Northeastern British Columbia, so 
as to provide the SFN with an opportunity to identify concerns or 
issues the SFN may have in respect of those oil and gas 
activities, with the intent of avoiding or mitigating any 
potential infringements of the treaty rights of the SFN.

[167]    Under the Consultation Agreement, the Commission provides funding to 
the SFN to support its consultation efforts.
[168]    With the exception of general development permits, which the Commission 
is authorized to issue pursuant to s. 17.1 of the Act, oil and gas activities 
are authorized by the Commission under other statutes.  
[169]    The Petroleum and Natural Gas Act gives the Commission discretion to 
issue a variety of permits or authorizations for activities relating to oil 
and gas development.  These include the designation of Crown land as a 
development road (s. 8), the issuance of a geophysical licence (s. 32), and 
the issuance of well and test hole authorizations (s. 93).  The authorization 
at issue in this Petition was issued pursuant to discretionary powers granted 
to the Commission under the Petroleum and Natural Gas Act, a statute that is 
not challenged by the petitioner in its Amended Notice of Constitutional 
Question.
[170]    The Commission also exercises discretionary powers under the Pipeline 
Act, including the power to issue a certificate to authorize the construction 
of a pipeline (s. 10), the diversion or relocation of the pipeline (s. 14), 
the opening of a pipeline for transportation purposes (s. 36), and order 
measures to contain or eliminate spillage (s. 39).
[171]    Section 17 of the Act additionally provides the Commission with the 
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power to exercise a “discretion, function or duty” contained in a number of 
specified enactments for the purpose of regulating oil and gas activities.  
The specified enactments are defined in s. 1 of the Act.  They include the 
power to issue various permits and authorizations under the provisions of the 
Forest Act, supra, Forest Practices Code, R.S.B.C. 1996, c. 159, Heritage 
Conservation Act, supra, Land Act, R.S.B.C. 1996, c. 245, Waste Management 
Act, R.S.B.C. 1996, c. 482 and Water Act, R.S.B.C. 1996, c. 483.  Section 17
(2) of the Act provides:

The exercise of the powers conferred on the commission by 
subsection (1), the carrying out of each discretion, function 
and duty referred to in a specified enactment and the 
responsibilities with which the commission is charged under 
this section remain subject in all respects to the Act that 
contains the specified enactment, and that Act continues to 
apply.

[172]    In addition to its adjudicative powers with respect to the issuance of 
authorizations and permits relating to oil and gas development, the 
Commission also has discretionary authority under s. 10 of the Act to “make 
inquiries and investigations and prepare studies and reports” on any matter 
within the scope of the Act.  Section 10(1)(b) provides that the Commission 
may recommend to the Lieutenant Governor in Council “any measures the 
commission considers necessary or advisable in the public interest related to 
oil and gas activities or pipelines”.
2.  Legal Principles
[173]    The petitioner’s constitutional challenge is grounded on the decision 
of the Supreme Court of Canada in R. v. Adams, [1996] 3 S.C.R. 101, dealing 
with the effect of “unstructured discretion” in regulations prohibiting the 
exercise of aboriginal and treaty rights to fish.  
[174]    In Adams, supra, the appellant (a Mohawk) was charged with the offence 
of fishing for perch without a licence, contrary to s. 4(1) of the Quebec 
Fishery Regulations, C.R.C., c. 852.  Pursuant to s. 5(9) of the Regulations,
the appellant could have applied for an exercise of ministerial discretion to 
permit him to fish for food.  The appellant had not applied for such 
permission.  The relevant provisions of the Regulations were as follows:

4.(1)    Subject to subsections (2), (3), (7.1), (18), and (20), 
no person shall fish unless he is the holder of a licence 
described in Schedule III.
5.(9)    The Minister may issue to an Indian or Inuk, to a band 
of Indians or to an Inuit group, a special licence permitting, 
subject to the conditions set out therein, the catching of fish 
for food.

[175]    The Regulations were silent as to the basis upon which this Ministerial 
discretion could be exercised, or how aboriginal rights were to be given 
priority in the licensing scheme.  The evidence at trial indicated that there 
were no permits available at the time which would have allowed fishing for 
food with a seine net, the traditional manner of fishing for the Mohawks.  
The Crown failed to adduce evidence of justification of the infringement 
under either leg of the Sparrow test, supra.  The evidence (as characterized 
by the Court) suggested that fishing for food was not prohibited on the 
grounds of conservation, but rather on the basis of a policy that favoured 
sports fishing.  This was not found to be a compelling and substantial 
legislative objective.  The scheme also failed to accord the requisite 

Page 44 of 492004 BCSC 92.err1.doc Apsassin et al v. BC Oil and Gas et al

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Apsassin%20et%20al%20v.%20BC%20Oi...



priority to aboriginal fishing rights.
[176]    In these circumstances, the Court in Adams, at paras. 53 to 54, held 
that the licensing scheme itself constituted an infringement of the 
appellant’s aboriginal right by subjecting the exercise of the right to a 
“pure act of Ministerial discretion”:

In a normal setting under the Canadian Charter of Rights and 
Freedoms, where a statute confers a broad, unstructured 
administrative discretion which may be exercised in a manner 
which encroaches upon a constitutional right, the court should 
not find that the delegated discretion infringes the Charter and 
then proceed to a consideration of the potential justifications 
of the infringement under s. 1. Rather, the proper judicial 
course is to find that the discretion must subsequently be 
exercised in a manner which accommodates the guarantees of the 
Charter.
I am of the view that the same approach should not be adopted in 
identifying infringements under s. 35(1) of the Constitution 
Act, 1982. In light of the Crown's unique fiduciary obligations 
towards aboriginal peoples, Parliament may not simply adopt an 
unstructured discretionary administrative regime which risks 
infringing aboriginal rights in a substantial number of 
applications in the absence of some explicit guidance. If a 
statute confers an administrative discretion which may carry 
significant consequences for the exercise of an aboriginal 
right, the statute or its delegate regulations must outline 
specific criteria for the granting or refusal of that discretion 
which seek to accommodate the existence of aboriginal rights. In 
the absence of such specific guidance, the statute will fail to 
provide representatives of the Crown with sufficient directives 
to fulfil their fiduciary duties, and the statute will be found 
to represent an infringement of aboriginal rights under the 
Sparrow test. 

[177]    The infringement was particularly apparent in light of the evidence 
that ministerial discretion would not have been exercised in the appellant’s 
favour in any event.  The remedy granted by the Court was a declaration that 
s. 4(1) of the Quebec Fishery Regulations was of no force and effect with 
respect to the appellant by virtue of s. 52 of the Constitution Act, 1982.
[178]    The “unstructured discretion” aspect of the reasoning in Adams, supra, 
has been applied by the Supreme Court of Canada in two other cases, both in 
the context of fishing regulations:  see R. v. Côté, [1996] 3 S.C.R. 139; R. 
v. Marshall, supra. 
[179]    In R. v. Côté, supra, the appellants (Algonquins) were convicted of 
entering a controlled harvesting zone without paying the required fee for 
motor vehicle access contrary to a provincial regulation respecting 
controlled zones.  The appellants entered the area for the purpose of 
teaching young aboriginal students traditional hunting and fishing 
practices.  The appellant Côté was additionally convicted of the offence of 
fishing without a licence within the zone contrary to the same federal 
fishery regulation that was at issue in Adams, supra.  The appellants all 
sought to challenge their convictions on the grounds that they were 
exercising aboriginal and treaty rights.
[180]    On the question of infringement, the Court followed Adams, supra, in 
concluding that s. 4(1) of the Quebec Fishery Regulations were 
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constitutionally inapplicable to the appellant Côté.  Section 4(1) enacted 
what the Court characterized as a “blanket prohibition” on fishing in the 
absence of a licence, subject only to the absolute discretion of the Minister 
to issue a licence to permit food fishing.  As in Adams, supra, the remedy in 
Côté was a declaration that s. 4(1) was unenforceable against the appellant.
[181]    The Court reached the opposite conclusion in applying the test of 
infringement to the provincial regulation respecting access to controlled 
zones.  The regulation placed no impediment (financial or otherwise) on 
aboriginal persons who entered the controlled zones in any manner other than 
by motor vehicle.  The fee requirement where access was by motor vehicle did 
not “arbitrarily burden” the exercise of an aboriginal right:

The Regulation does not create a blanket prohibition against 
access by motor vehicle nor does it subject such access to an 
unstructured administrative discretion.  (para. 77)

[182]     In R. v. Marshall, supra, the Court again held that a licensing scheme 
that subjected the appellant’s treaty right to fish to an exercise of 
Ministerial discretion constituted an infringement of the appellant’s s. 35
(1) rights.  The Aboriginal Communal Fishing Licences Regulation, SOR/93-332 
[am. SOR/94-390] provided that the Minister “may issue” a communal licence to 
an aboriginal organization to carry on food fishing, but gave no guidance as 
to how Mi’kmaq treaty rights would be accommodated in the regulatory process:

To paraphrase Adams, at para. 51, under the applicable regulatory 
regime, the appellant’s exercise of treaty right to fish and 
trade for sustenance was exercisable only at the absolute 
discretion of the Minister.  Mi’kmaq treaty rights were not 
accommodated in the Regulations because, presumably, the Crown’s 
position was, and continues to be, that no such treaty rights 
existed.  (para. 64)

[183]    Counsel for the Attorney General notes that the effect of the holdings 
in Adams, Côté and Marshall, supra, is that a discretionary licensing scheme 
which purports to directly regulate the exercise of an aboriginal right to 
fish may not meet the requirements of s. 35(1) of the Constitution Act, 1982
if it: 

(i)   creates an absolute prohibition on the exercise of an aboriginal 
right; 

(ii)  subjects the right to a pure exercise of ministerial discretion; 
(iii) contains no guidance as to how aboriginal rights are to be 

accommodated within the regulatory scheme; and 
(iv)  cannot be justified in accordance with the Sparrow test, supra.  

[184]    As counsel contends, there is nothing in Adams, supra, or its 
subsequent application, to support the broad interpretation urged by the 
petitioner in the case at bar.  Adams, supra, does not suggest that the 
existence of administrative discretion in itself constitutes an infringement 
of s. 35(1) of the Constitution Act, 1982.  As counsel submits, the question 
of whether the exercise of an administrative discretion sufficiently 
accommodates aboriginal and treaty rights is dependent on the specific 
factual and legislative context.  
[185]    The importance of legislative context in applying the “unstructured 
discretion” analysis of Adams, supra, is illustrated in the decision of 
Liidlii Kue First Nation v. Canada, [2000] 4 C.N.L.R. 123 (F.C.T.D.), an 
unsuccessful attempt to apply Adams, supra, to a statute that did not 
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directly regulate the exercise of an aboriginal or treaty right. 
[186]     In Liidlii Kue, supra, the applicant sought judicial review of the 
issuance of a land use permit under the Territorial Land Use Regulations, 
C.R.C. c. 1524.  The permit allowed the respondent to conduct test drilling 
in an area over which she held mining claims.  The claims were within the 
area of Treaty 11, to which the applicant was a signatory.  Among the 
arguments raised by the applicant was that the Regulations were ultra vires
because they did not (in accordance with Adams, supra) contain explicit 
guidance as to how treaty rights were to be accommodated.  The Federal Court 
concluded at para. 25 that the Adams analysis was not relevant to the 
legislative provisions at issue:

In [Adams], the Court held that the regulatory regime was not 
adequate to curtail the aboriginal right to fish.  The regulation 
was not declared invalid.  It was simply inoperative vis á vis 
the appellant.  The quotation set out above does not mean that 
all provincial and federal legislation of general application 
that might impinge on Aboriginal rights has to have included in 
it provisions respecting the accommodation of aboriginal rights.  
The Adams case does not assist the applicant. 

[187]    The Court did accept that the government was under a constitutional 
duty to consult with the applicant in circumstances where the discretionary 
land use decision itself might constitute an infringement of treaty rights.  
The scope and nature of that consultation depended on the circumstances of 
each particular case, including the degree of the prospective infringement.  
[188]     In applying the “unstructured discretion” analysis from Adams, supra, 
there is a critical distinction to be drawn between a legislative regime that 
directly prohibits the exercise of aboriginal and treaty rights, and laws of 
general application which in some circumstances have the potential to impact 
the exercise of such rights.  In the former case, it is the legislative 
regime itself that necessarily derogates from the right, and must be 
justified in accordance with Sparrow, supra, criteria.  The primary finding 
of the Court in both Adams and Marshall, supra, was that the Crown had failed 
to offer justification of the direct infringement of the appellants’ rights 
in the form of the legislative prohibition.
[189]     The statutory discretion exercisable by the Commission is different in 
nature from the “unstructured discretion” that was found to infringe s. 35(1) 
rights in Adams, supra.  The Act provides a set of unifying principles to 
guide the Commission’s exercise of discretion in a diverse array of factual 
and statutory settings.  The existence of discretion is necessary to the 
effective functioning of the legislative scheme.  The Commission is granted 
broad regulatory authority to oversee the development of provincial oil and 
gas resources by third parties in a manner that balances economic, social and 
environmental considerations.  How that balance is to be struck depends on 
the factual context within which the Commission is called upon to exercise 
discretion – the nature of the proposed activity, its potential impact on 
community stakeholders and First Nations, and its importance to legislative 
objectives.
[190]    In Adams, supra, it was the absolute prohibition on the appellant’s 
fishing rights, subject only to a pure exercise of Ministerial discretion, 
which constituted the unjustifiable infringement.  Neither the legislation 
itself, nor the evidence adduced by the Crown provided any indication of how 
aboriginal and treaty rights were accommodated in the regulatory process.
[191]     The differences in the legislative regimes can be illustrated by 
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applying the four factors outlined in para. 183 above, to the Act:
(i)   the Act does not create an absolute prohibition on the exercise 

of the aboriginal or treaty rights.  The Commission may authorize 
various activities relating to oil and gas development under a 
number of statutes.  The exercise of discretion to permit such 
activity could (in some cases) impact treaty rights.  If so, the 
discretion must be exercised in conformity with s. 35(1) of the 
Constitution Act, 1982.

(ii)  The Act does not subject the petitioner’s treaty rights to a 
“pure act of discretion”.  The Act in fact provides the 
Commission with criteria to guide discretion in the area of oil 
and gas development.  The express objectives include encouraging 
the participation of First Nations and aboriginal peoples in 
processes that may affect their interests, and respecting 
aboriginal and treaty rights.  The legislation is sufficiently 
“structured” to ensure that discretion is carried out in 
accordance with constitutional standards.

(iii) The legislation and policy of the Commission does indicate how 
aboriginal and treaty rights are to be accommodated in the oil 
and gas development process.  Section 4 of the Act expressly 
affirms that the provisions of the Act are intended to respect 
aboriginal and treaty rights in a manner consistent with s. 35
(1).  The Consultation Agreement provides for the SFN to review 
and have input into every proposed oil and gas activity that 
could impact treaty rights.  Given the diverse nature of the oil 
and gas activity that might be authorized by the Commission, and 
the varying impact such activity might have, the process of 
accommodation necessarily takes place on a case-by-case basis.   

(iv)  An exercise of discretion by the Commission may be subject to 
judicial review on the basis that it constitutes an unjustifiable 
infringement of aboriginal and treaty rights.  Once again, the 
question of whether the issuance of an authorization 
unjustifiably infringes an aboriginal or treaty right, and in 
particular the content of the duty to consult, must be resolved 
on a case-by-case basis.

[192]     I agree with the Attorney General’s submission that the applicable 
legislative framework provides the Commission with a level of discretion that 
is both constitutionally permissible and necessary to the Commission’s 
mandate.  The petitioner has not established that the existence of such 
discretion infringes its treaty rights.  To the contrary, a legislatively 
imposed structure fettering the Commission’s ability to consider treaty 
rights on a case-by-case basis would be less responsive to the particular 
interests and goals of First Nations in respect of oil and gas activity.  
[193]    In the result, the petitioner’s constitutional challenge to the 
Commission’s governing legislation is dismissed.
X.  CONCLUSION
[194]    The Petition is dismissed.

“B.I. Cohen, J.”
The Honourable Mr. Justice B.I. Cohen

March 26, 2004 – Corrigendum to the Reasons for Judgment issued by Mr. 
Justice B.I. Cohen advising that the name of the respondent Vintage Energy 
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Canada Ltd. is changed to Vintage Petroleum Canada, Inc.
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Introduction:  
[1]                In these proceedings there are applications by several persons 
(including the Attorney General of British Columbia) for an order pursuant to 
the Judicial Review Procedure Act, R.S.B.C. 1996, c. 241 to set aside an 
order made March 31, 2003 by a delegate of the Information and Privacy 
Commissioner for British Columbia.  The delegate ordered the British Columbia 
Archives to process a request made pursuant to the Freedom of Information and 
Protection of Privacy Act R.S.B.C. 1996, c. 165 (FIPP Act) by a member of the 
public, Mr. Ted Hayes, for production of the incomplete draft report of the 
Smith Commission of Inquiry into the affairs of the Nanaimo Commonwealth 
Holding Society (NCHS).  Mr. Hayes’ request had been denied by the BC 
Archives and the delegate made the order pursuant to a review of that denial 
launched by Mr. Hayes pursuant to s. 52(1) of the Act.  
[2]                The petitioners (apart from the Attorney General) are persons referred 
to in various ways in the draft report and to whom “Notices of Adverse 
Interest Finding” had been delivered by the Commission, giving them an 
opportunity to respond to the proposed conclusions about them set out in the 
Notices and contained in the draft report.  However, before that could be 
accomplished, the Commission was rescinded by Order-in-Council on June 22, 
2001.  
The History of the Smith Commission of Inquiry:  
[3]                The Smith Commission was created by provincial Order-in-Council on 
April 24, 1996.  It came about as a result of information that had come to 
the attention of provincial government authorities that a society called the 
Nanaimo Commonwealth Holding Society had over the course of many years 
diverted proceeds from bingo games which it conducted to legally non-
permitted uses.  By the combination of the provisions of the Criminal Code
related to gaming and provincial government regulations in British Columbia, 
25 percent of the gross proceeds of such gaming had to be paid out for 
charitable purposes.  A forensic audit conducted at the instance of the 
provincial government by Mr. Ron Parks disclosed that, during the 1980s in 
particular, over 80 percent of the funds that should have been paid out to 
charities were diverted back to NCHS and used mainly to pay off debts arising 
from two real estate ventures, as well as for some other non-legitimate 
purposes.  
[4]                The terms of reference of the Commission were as follows:  

1.    To inquire into and report on the adequacy of past and 
present rules and restrictions governing the use of 
proceeds from licensed gaming and without restricting the 
generality of the foregoing to examine the use of proceeds 
from gaming for political purposes.  

2.    To inquire into and report on existing legislation 
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including the Society Act, R.S.B.C. 1979, c. 390 and other rules 
and regulations governing the use of assets of societies 
and to make recommendations concerning any inadequacies 
found to exist so as to improve the supervision of 
directors and officers and the transparency of financial 
dealings of those societies.  

3.    To give particular attention under sections 1 and 2 above 
to the activities of the Nanaimo Commonwealth Holding 
Society and related entities and any other politically-
linked organization in the Province of British Columbia.  

4.    To inquire into and report generally on the handling of 
matters related to the Nanaimo Commonwealth Holding Society 
and related entities by public bodies or officials since 
bingo licences were first issued in 1970.  

5.    To make recommendations for the better regulation of the 
matters referred to above including the form and content of 
legislation and administrative measures that may be 
necessary to implement these recommendations.  

6.    To ensure that the Inquiry is conducted in a manner that, 
in the opinion of the Commissioner, does not compromise any 
criminal investigation or the prosecution of any 
organization or individual.  

7.    To deliver a final written report of the Commissioner on or 
before March 31, 1997.  

[5]                In early 1997 because of ill health, the original Commissioner, Nathan 
T. Nemetz (previously the Chief Justice of British Columbia) was replaced by 
Mr. Murray Smith, who had been legal counsel to the Commission.  The original 
due date for the filing of the report of the Commission (March 31, 1997) was 
extended a total of six times, the last extension being to August 31, 2001.  
The Commission commenced public hearings in 1999.  As mentioned, the Order-
in-Council rescinding the Commission was issued on June 22, 2001 and on the 
same day, the Attorney General issued a statement which said in part the 
following:  

This has been a long process, and it’s time to bring the Smith 
Commission of Inquiry to an end.  I don’t think we’ll learn 
anything more about gaming in B.C. by giving the commission more 
time and money.  
The cost of the commission to date is about $6 million, and 
another $2 million could well be spent by year’s end, including 
publicly funded legal fees for some of the people who received 
adverse findings from the commission.  I do not believe the 
taxpayers would be well served by this additional expenditure and 
delay.  
It’s simply not in the interests of the public, or the public 
purse, to continue with this inquiry.  It’s time to close the 
book on the long nightmare of the Nanaimo Commonwealth Holding 
Society and move forward.  

[6]                In the following year, substantial changes were made to the legal 
framework of the gaming industry in British Columbia.  
[7]                The Order-in-Council establishing the Commission recites that it was 
established pursuant to s. 8 of the Inquiry Act R.S.B.C. 1996, c. 224, the 
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relevant part of which reads:  
8  Whenever the Lieutenant Governor in Council thinks it 

expedient, the Lieutenant Governor in Council may by 
commission titled in the matter of this Act, and issued under 
the Great Seal, appoint commissioners to inquire into the 
following:  

   …
(b)    any matter connected with the good government of British 

Columbia, or the conduct of any part of the public business of 
it, including all matters municipal, or the administration of 
justice in British Columbia.  

[8]                The Act is an amalgamation of two older Acts and has been criticized 
as being obsolete.  Section 8 is contained in Part 2 of the Act.  Part 1 
contains the following provisions:  

1  The minister presiding over any ministry of the public service 
of British Columbia may at any time, under authority of an 
order of the Lieutenant Governor in Council, appoint one or 
more commissioners to inquire into and to report on  

      (a) the state and management of the business, or any part of 
the business, of that ministry, or of any branch or institution 
of the executive government of British Columbia named in the 
order, whether inside or outside that ministry, and  

      (b) the conduct of any person in the service of that ministry 
or of the branch or institution named, so far as it relates to 
the person's official duties.  

…  
4  (1)   The commissioner or commissioners may allow a person 

whose conduct is being investigated under this Part, and 
must allow a person against whom any charge is made in the 
course of an inquiry, to be represented by counsel.  

    (2)   A report must not be made under this Part against a 
person until the person  

(a)      has been given reasonable notice of the charge 
of misconduct alleged against the person, and  
(b)      has been allowed full opportunity to be heard 
in person or by counsel.  

[9]                It can be seen that investigations into conduct and charges of 
misconduct are specifically mentioned in s. 4 of Part 1 of the Act.  No 
specific such language appears in Part 2.  In Rigaux v. British Columbia 
(Commission of Inquiry into the death of Vaudreuil-Gove Inquiry) (1998) 155 
D.L.R. (4th) 716 (B.C.S.C.), Allan J. of this Court, having found that the 
terms of reference of that Commission did not authorize findings of 
misconduct, said at para. 36:  

Part II, which governed the Gove Inquiry, does not contemplate 
findings of misconduct and provides no procedural protections in 
the event that such findings are made.  One important question, 
which was argued but must remain unanswered in these reasons, is 
whether it is open to a Commissioner to make findings of 
misconduct in a Part II inquiry; if so, do the statutory 
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protections of notice, counsel and the right to be heard 
contained in Part I apply or, in the alternative, are common law 
principles or Charter rights available?  A revision of the Act 
would eliminate these foreseeable difficulties.

[Emphasis mine]
[10]            However the case of Consortium Developments (Clearwater) Ltd. v. 
Sarnia (City) [1998] 3 S.C.R. 3 should be noted.  On November 23, 1992 the 
council of Sarnia, Ontario passed a resolution pursuant to s. 100(1) of the 
Municipal Act, R.S.O. 1990 c. M45 asking for a judicial inquiry into certain 
real estate transactions involving the municipality.  Section 100(1) as 
reproduced in part at page 12 of the Judgment of the Supreme Court of Canada 
reads as follows:  

100. — (1) Where the council of a municipality passes a 
resolution requesting a judge of the Ontario Court (General 
Division) to investigate [the first branch] any matter relating 
to a supposed malfeasance, breach of trust or other misconduct on 
the part of a member of the council, or an officer or employee of 
the corporation, or of any person having a contract with it, in 
regard to the duties or obligations of the member, officer, 
employee or other person to the corporation, or [the second 
branch] to inquire into or concerning any matter connected with 
the good government of the municipality or the conduct of any 
part of its public business, including any business conducted by 
a commission appointed by the municipal council or elected by the 
electors . . . .  

In that passage the bracketed words “the first branch” and “the second 
branch” are the words of the Supreme Court itself.  
[11]            In dealing with concerns about procedural protections, the Court said 
at paragraph 29:  

That having been said, the s. 100 Resolution is not a pleading, 
much less is it a bill of indictment.  It creates a jurisdiction, 
but in the exercise of that jurisdiction the Commissioner is 
limited by the principles of procedural fairness, irrespective of 
whether or not these limits are spelled out in the s. 100 
Resolution.  The application of these principles will, of course, 
depend upon the subject matter of the inquiry and the varying 
interests of those who appear to give evidence or who are 
otherwise caught up in the proceedings.  The need for flexibility 
in the application of procedural fairness is evident in the 
spectrum of matters which are referred to in s. 100 itself. 
 Witnesses who appear at a general policy inquiry to give expert 
evidence about, for example, municipal finances will likely have 
little need of procedural protection.  An inquiry into a 
particular item of "public business", such as a tendering mishap, 
is more likely to impact on individual rights, and the procedure 
will be more strictly controlled in consequence.  At the most 
sensitive end of the spectrum, where misconduct is alleged that 
may have the potential of civil or criminal liability 
(irrespective of whether the inquiry is a first branch inquiry or 
a second branch inquiry), the full strictures of natural justice 
will protect those who are reasonably seen as potential targets.  

[Emphasis Mine]
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[12]            In the last sentence of that passage the Supreme Court seems to 
acknowledge virtually explicitly that findings of misconduct are permitted 
even under a general inquiry under s. 100(1) and that in such circumstances 
“the full strictures of natural justice” will be called for.  
[13]            In any event, it is clear what the view of Commissioner Smith was as 
to these questions.  In September 1999, he published Rules of Procedure for 
the Commission hearings, paragraph 1 of which was as follows:  

The Commissioner will inquire into those matters set out in the 
terms of reference.  On the basis of oral and documentary 
evidence tendered during the hearings, the Commissioner will make 
findings of fact and may draw appropriate conclusions as to 
whether there has been misconduct and who appears to be 
responsible for it.  The Commissioner’s findings of fact and 
conclusions they contain cannot be taken as findings of criminal 
or civil liability.  

[14]            Presumably he relied on the third and especially the fourth terms of 
reference of the Order-in-Council establishing the Commission.  
[15]            In August 2000, counsel for the Commission issued “Notices of Adverse 
Interest Finding” to 22 persons.  The petitioners in these proceedings (apart 
from the Attorney General) are persons who were government officials in 
various capacities during the period with which the Commission was 
concerned.  Each Notice set out proposed findings of fact and misconduct 
about that person and each person was invited to address the Commission with 
respect thereto by way of evidence and submissions.  By a subsequent ruling 
on December 8, 2000, the Commissioner agreed that the contents of the Notices 
should be kept private until his final report was published (which remains 
the case to the present) and that he would hear such evidence and submissions 
under a publication ban.  He also said:  

The Commission of Inquiry’s final report will be divided into two 
sections.  The first section will contain a thorough chronology 
of events respecting NCHS since it received its first gaming 
licences in 1970.  Based on the evidentiary record, I will make 
findings of fact.  Where the evidence on a particular matter is 
in dispute I intend to resolve the controversy by making findings 
of fact or I will state it is not possible on the evidence 
available to resolve the fact in issue.  Where I conclude that an 
individual has misconducted himself or herself, and that 
misconduct is directly related to the Terms of Reference, I 
intend to draw conclusions about that conduct.  These conclusions 
may adversely affect the individual involved.  

[16]            And further:
I am intensely aware that some of my findings and conclusions may 
adversely affect the reputation of individuals and that for most 
people their reputation is their most highly prized attribute.  

[17]            And further:  
It seems clear to me that it would be unfair, at this stage in 
the Inquiry’s proceedings, to the Commission to say or do 
anything publicly that would imply that I have made a 
determination that an identified individual misconducted himself 
in the execution of public duties.  In other words, I should not 
prejudge any individual’s conduct, before all the evidence and 
submissions have been received and carefully considered.  
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[18]            On May 4, 2001, in a ruling refusing a request for adjournment of the 
rebuttal hearings the Commissioner said:  

On April 20, 2001 I released a 41 page set of written Reasons, 
addressing numerous jurisdictional arguments raised by counsel 
for eight present or former public servants (“the Applicants”), 
who received Notices of Adverse Interest Finding.  I concluded 
that I have jurisdiction to make adverse findings, when required 
to carry out the mandate of the Inquiry, provided that the 
procedures adopted are fair to the individual involved.  I also 
concluded that no action taken by the Inquiry has resulted in 
loss of jurisdiction to make adverse findings.  

[19]            At the time that the Commission was rescinded and its work brought to 
an end it had produced a substantial but incomplete draft report of its 
findings.  The draft report, including the “Notices of Adverse Interest 
Finding”, were subsequently transferred to the British Columbia Archives.  
[20]            On October 12, 2001, the Archives received the above-mentioned request 
of Mr. Hayes for access to the draft report.  By letter to Mr. Hayes dated 
December 12, 2001, the Ministry of Management Services refused the request 
advising him that the draft report was outside the scope of the FIPP Act by 
virtue of s. 3(1)(b) thereof which reads as follows:  

Scope of this Act  
3  (1)   This Act applies to all records in the custody or under 
the control of a public body, including court administration 
records, but does not apply to the following:  

(b)   a personal note, communication or draft decision of a 
person acting in a judicial or quasi-judicial capacity.  

[21]            As mentioned, Mr. Hayes asked for a review of that decision and 
pursuant to the Act, the Information and Privacy Commissioner (IPC) delegated 
the conduct of the review to Ms. Celia Francis.  
The Delegate’s Decision:  
[22]            The delegate was provided with a copy of the draft report which she 
described as “clearly an unfinished product, a draft”.  Mr. Hayes, who was 
not represented by counsel, and counsel on behalf of the B.C. Archives made 
their submissions in writing to the delegate in May 2002.  Counsel had a copy 
of the report.  Mr. Hayes, of course, did not.  It is, incidentally, 
670 pages in length including the Notices of Adverse Interest Finding, 
although a number of those pages are copies of emails, heading pages, lists 
of names and the like.  The parties to whom the Notices had been delivered 
were not given the opportunity to make submissions to the delegate, either 
personally or by counsel.  The delegate delivered her order by way of written 
Reasons on March 31, 2003.  
[23]            The principal thrust of the delegate’s Reasons was to find that in the 
conduct of the Inquiry the Commissioner had not been “acting in a judicial or 
quasi-judicial capacity” nor was the draft report a “draft decision” for the 
purposes of s. 3(1)(b) of the FIPP Act.  It, therefore, did come within the 
scope of the Act and she ordered the B.C. Archives to process the applicant’s 
request.  This meant that the IPC would then have had to proceed to consider 
the request and determine whether, considering all the other provisions of 
the Act, the applicant was entitled to a copy of the report.
[24]            I shall return later to the delegate’s Reasons in more detail.
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The History of these Proceedings:  
[25]            As mentioned, the petitioners seek an order pursuant to the Judicial 
Review Procedure Act quashing the delegate’s order requiring the B.C. 
Archives to process Mr. Hayes’ request for the production of the draft 
report.  I have received a copy of the report and of the Notices of Adverse 
Interest Finding.  On February 26, 2004 I ordered that counsel for the 
petitioners also be provided with copies thereof upon giving their 
undertakings to the Court that they would not disclose the contents of the 
report to anyone, including their own clients.  The courts in Ontario have 
made such orders in similar circumstances.  Mr. Hayes is still not 
represented by counsel and I observed that if he had been, his counsel would 
also have been given copies of the draft report and Notices upon giving the 
same undertaking.  I was advised by counsel that Mr. Hayes did not wish to 
appear before me on the hearing of these applications, although he did appear 
on the hearing of the application in February 2004.  Counsel for the IPC 
appeared on these applications and defended the delegate’s order.  
Standard of Review of the Delegate’s Order
[26]            The jurisprudence from the Supreme Court of Canada has established 
that there is a spectrum of standards which the Courts must apply in 
exercising their review or appellate functions.  It ranges from correctness 
of the decision in question, through reasonableness simpliciter to patent 
unreasonableness, depending on the legislative framework applicable.  The 
position of the Attorney General and the other petitioners is that the 
strictest standard, i.e. correctness, is the standard that should be applied 
by the court in reviewing the delegate’s interpretation of s. 3(1)(b) of the 
FIPP Act.  Counsel for the IPC submitted that reasonableness applies in this 
case.  
[27]            I note parenthetically that the recently proclaimed Administrative 
Tribunals Act, S.B.C. 2004, c. 45, which evidently is intended as a 
codification of standards of review with respect to certain tribunals, does 
not apply in the circumstances of this case and does not affect the following 
analysis.  
[28]            Starting with U.E.S. 298 v. Bibeault [1988] 2 S.C.R. 1048, a series of 
judgments of the Supreme Court of Canada has established that to determine 
the appropriate standard of review in any given case a pragmatic and 
functional approach must be used.  That approach has been defined by the 
Supreme Court as the weighing by the reviewing court of four factors:  

(a)   the existence or non existence of a privative clause or a 
statutory right of appeal;  

(b)   the expertise of the administrative body or decision maker;  
(c)   the purpose of the legislation pursuant to which the latter 

operates; and in particular, the specific provision 
involved; and  

(d)   the nature of the problem, that is, whether law or fact.  
[29]            The principal focus of the delegate’s decision involved her 
interpretation of the words in s. 3(1)(b) cited above which limit the scope 
of the statute’s operation.  The heading of section 3, although of course not 
part of the operative words of the Act, is “Scope of this Act”.  Such an 
interpretation, it is submitted by the petitioners, involves a determination 
of law alone (given that the facts are not in dispute) and in this case the 
determination of law goes to the issue of the jurisdiction of the IPC 
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himself.
[30]            When such tribunals or bodies are called upon to interpret the words 
of a statute defining their own jurisdiction the reviewing courts have 
applied the standard of correctness.  The most recent case in that regard 
referred to me by counsel is Monsanto Canada Inc. v. Ontario (Superintendent 
of Financial Services) et al. (2004) 242 D.L.R. (4th) 193 (S.C.C.).  
Furthermore it was pointed out that previous cases in this province reviewing 
decisions under this Act and s. 3 in particular, have always applied the 
standard of correctness, although admittedly sometimes the issue of standard 
of review was conceded by counsel.  (Neilsen v. British Columbia (Information 
and Privacy Commissioner) [1998] B.C.J. No. 1640 (B.C.S.C.); Greater 
Vancouver Mental Health Service Society v. British Columbia (Information and 
Privacy Commissioner) [1999] B.C.J. No. 198 (B.C.S.C.); British Columbia 
(Ministry of Small Business, Tourism and Culture) v. British Columbia 
(Information and Privacy Commissioner) [2000] B.C.J. No. 1494 (B.C.S.C.); and 
Aquasource Ltd. v. British Columbia (Information and Privacy Commissioner)
(1998) 58 B.C.L.R. (3d) 61 (C.A.)).  
[31]            Counsel for the IPC submits, however, that that approach to 
jurisdictional questions and the last cited cases must be re-evaluated in the 
light of more recent judgments of the Supreme Court of Canada.  It is said 
that they establish the “primacy” of the pragmatic and functional approach 
and make its use mandatory in all cases of judicial review.  (Pushpanathan v. 
Canada (Minister of Employment and Immigration) [1998] 1 S.C.R. 982; Law 
Society of New Brunswick v. Ryan [2003] 1 S.C.R. 247; and Dr. Q. v. College 
of Physicians and Surgeons of British Columbia [2003] 1 S.C.R. 226.)  
[32]            The older “categorical” approach is to be eschewed.  At paragraph 22 
of Dr. Q. the Court said:  

To determine standard of review on the pragmatic and functional 
approach, it is not enough for a reviewing court to interpret an 
isolated statutory provision relating to judicial review.  Nor is 
it sufficient merely to identify a categorical or nominate error, 
such as bad faith, error on collateral or preliminary matters, 
ulterior or improper purpose, no evidence, or the consideration 
of an irrelevant factor.  Rather, the pragmatic and functional 
approach calls upon the court to weigh a series of factors in an 
effort to discern whether a particular issue before the 
administrative body should receive exacting review by a court, 
undergo "significant searching or testing" (Southam, supra, at 
para. 57), or be left to the near exclusive determination of the 
decision-maker.  These various postures of deference correspond, 
respectively, to the standards of correctness, reasonableness 
simpliciter, and patent unreasonableness.  

[33]            And at paragraph 24:  
The nominate grounds, language of jurisdiction, and ossified 
interpretations of statutory formulae, while still useful as 
familiar landmarks, no longer dictate the journey.  

[34]            And at paragraph 25:  
For this reason, it is no longer sufficient to slot a particular 
issue into a pigeon hole of judicial review and, on this basis, 
demand correctness from the decision-maker.  

[35]            Counsel for the IPC submits that when the four factors of the 
pragmatic and functional approach (to which I shall return) are considered 
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with respect to the circumstances in this case, particularly with respect to 
the somewhat amorphous concept of “quasi-judicial” action, a greater degree 
of deference by the court is called for and that the correct standard of 
review to be applied is reasonableness.  Applying that standard, it cannot be 
said that the delegate’s Reasons and order were unreasonable and they must 
therefore be sustained.  
[36]            It is countered by the petitioners, however, that the ascendancy of 
the pragmatic and functional approach does not mean that considerations of 
proper statutory interpretation and jurisdiction per se are now entirely 
irrelevant.  In Pushpanathan, the Court said at page 1005:  

Although the language and approach of the "preliminary", 
"collateral" or “jurisdictional" question has been replaced by 
this pragmatic and functional approach, the focus of  the inquiry 
is still on the particular, individual provision being invoked 
and interpreted by the tribunal.  Some provisions within the same 
Act may require greater curial deference than others, depending 
on the factors which will be described in more detail below.  To 
this extent, it is still appropriate and helpful to speak of 
"jurisdictional questions" which must be answered correctly by 
the tribunal in order to be acting intra vires.  But it should be 
understood that a question which "goes to jurisdiction" is simply 
descriptive of a provision for which the proper standard of 
review is correctness, based upon the outcome of the pragmatic 
and functional analysis.  In other words, "jurisdictional error" 
is simply an error on an issue with respect to which, according 
to the outcome of the pragmatic and functional analysis, the 
tribunal must make a correct interpretation and to which no 
deference will be shown.  

[37]            In subsequent decisions the Supreme Court of Canada has reinforced the 
position that on questions of pure law and the jurisdiction of municipal 
bodies, at least, correctness is the appropriate standard of review without 
need to engage in the pragmatic and functional analysis:  (Nanaimo) City v. 
Rascal Trucking Ltd. [2000] 1 S.C.R. 342; United Taxi Drivers’ Fellowship of 
Southern Alberta v. Calgary [2004] 1 S.C.R. 484)
[38]            It is fundamental that, to use the words of counsel, “statutory bodies 
cannot incorrectly assume jurisdiction they do not have”.  
[39]            I note also that the Supreme Court of Canada in Dr. Q., while clearly 
putting paid to the pure categorical approach, did observe at paragraph 24:  

Just as the categorical exceptions to the hearsay rule may 
converge with the result reached by the Smith analysis, the 
categorical and nominate approaches to judicial review may 
conform to the result of a pragmatic and functional analysis. 
 For this reason, the wisdom of past administrative law 
jurisprudence need not be wholly discarded.  

[40]            In my view, whether jurisdictional issues are an exception to the 
pragmatic and functional approach, or whether it is that when the pragmatic 
and functional approach has been applied heretofore to jurisdictional 
questions the resulting standard of review has always been correctness, is 
academic in this case.  That is so because the fundamental issue that had to 
be resolved in this case by the delegate was jurisdictional and I conclude 
that if the pragmatic and functional approach is followed the appropriate 
standard of review of her decision is correctness.  
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[41]            I must note at this point that as to the process I must follow in that 
regard the decision of the Court of Appeal in the Aquasource case seems 
almost entirely on point and is extremely helpful, if not binding.  In that 
case the standard of review of a decision of the IPC was determined to be 
correctness.  The only difference is that in that case it was the application 
of s. 12 of the Act which was in issue rather than that of s. 3(1)(b).  That 
difference, if anything, only serves to make the case more persuasive because 
the application of s. 3(1)(b) is even more clearly a jurisdictional issue 
than is that of s. 12 (which is in the part of the Act setting out exceptions 
to the right of access to public records).  
1.     Privative Clause:  
[42]            That there is no privative clause is now generally considered to be a 
neutral factor.  However, at the very least, it can be said in this regard 
that there is no explicit direction from the legislature that a high degree 
of deference must be given as to the interpretation of s. 3(1)(b).  
2.     Expertise of the Decision Maker:  
[43]            A relatively greater degree of curial deference will be afforded to a 
tribunal of special expertise as the question involved approaches more 
closely to the heart of that expertise.  What is involved here is not the 
specialized expertise required of and accumulated by the IPC in the operation 
of the Act generally.  What is involved is a threshold question, namely the 
interpretation of terms defining his jurisdiction (“quasi-judicial” and 
“decision”).  Ascertaining their meaning requires considerable legal analysis 
(cf. the delegate’s reasons) and there is nothing to indicate that the IPC is 
better equipped to do that than the Court.  
3.     The Purpose of the Act as a Whole, the Provision in Particular:  
[44]            The IPC’s delegate was required to resolve a dispute between the 
applicant and the public body concerning the proper interpretation of the 
Act.  The Court of Appeal said in Aquasource that that “conflict resolution”
was much more “bipolar” (between parties) than “polycentric” (resolving 
policy issues) and, therefore, the greater degree of deference called for by 
the latter is not appropriate here.  
4.     The Nature of the Problem:  Law or Fact?  
[45]            The issue here involves one of virtually pure law.  There is no 
dispute as to the terms of reference, what the Commission did or the contents 
of the draft report and Notices of Adverse Interest Finding.  Again I note, 
as with regard to the second factor above, the terms required to be 
interpreted by the delegate did not relate to any special expertise of the 
IPC.  The Court is in as good a position to resolve the legal questions at 
stake as was the IPC.  Furthermore, that the terms “quasi-judicial” and 
“decision” may be somewhat vague does not make the process of determining 
their meaning in the context of this case any less an issue of law.  
[46]            I think that I should also take into account that the decision of this 
Court or of appellate courts in this case as to whether commissions of 
inquiry can be quasi-judicial in function could have significant precedental 
impact and entrain significant implications as to the conduct of future 
commissions of inquiry.  Again, in my view, it is better that such decisions 
be left to the courts.  
[47]            In sum, considering the nature of the questions the delegate had to 
resolve, the directions of the Supreme Court of Canada as to the primacy of 
the pragmatic and functional approach in matters of curial deference to 
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decision making bodies, and that according to the Supreme Court of Canada 
“the central inquiry in determining the standard of review is the legislative 
intent of the statute creating the tribunal whose decision is being 
reviewed” (Pushpanathan, page 1004), I am completely satisfied that the 
standard of review that must be applied in this case is correctness.  
“Acting in a Judicial or Quasi-Judicial Capacity”  
[48]            The delegate’s task, as mentioned, was to determine whether pursuant 
to s. 3(1)(b) of the FIPP Act, the draft report of the Commission was 
excluded from the scope of the Act because it was:  (a) “a draft decision”;  
(b) “of a person acting in a … quasi-judicial capacity”.  I shall deal 
firstly with the second issue set out because that is the order in which the 
delegate dealt with them and that is how all the submissions of counsel were 
made to me.
[49]            The difficulty that is manifest immediately is the determination of 
the meaning of, giving content to, the term “quasi-judicial” and to measure 
the activities of the Smith Commission against that definition.  Evidently 
the term has a difficult history but it is generally used to describe 
administrative bodies and decision makers, as opposed to courts, from which 
the law will require some measure of judicial procedural conduct.  But what 
determines whether such bodies or their activities can be characterized as 
“quasi-judicial” and can that characterization (or when does it, if ever) 
apply to the activities of a public inquiry?  
[50]            In the case of Canada (M.N.R.) v. Coopers and Lybrand Ltd., [1979] 
1 S.C.R. 495, the Supreme Court of Canada established certain guidelines for 
this analysis.  The core of the decision in this regard is, it seems to me, a 
“spectrum” analysis.  At page 505 the Court says:  

Administrative decision does not lend itself to rigid 
classification of function.  Instead, one finds realistically a 
continuum.  As paradigms, at one end of the spectrum are rent 
tribunals, labour boards and the like, the decisions of which are 
eligible for judicial review.  At the other end are such matters 
as the appointment of the head of a Crown corporation, or the 
decision to purchase a battleship, determinations inappropriate 
to judicial intervention.  The examples at either end of the 
spectrum are easy to resolve, but as one approaches the middle 
the task becomes less so.  One must weigh the factors for and 
against the conclusion that the decision must be made on a 
judicial basis.  

[51]            The Court also formulated certain criteria at page 504 which have 
often been referred to since to assist courts in this determination:  

It is possible, I think, to formulate several criteria for 
determining whether a decision or order is one required by law to 
be made on a judicial or quasi-judicial basis.  The list is not 
intended to be exhaustive.  

(1)   Is there anything in the language in which the function is 
conferred or in the general context in which it is exercised 
which suggests that a hearing is contemplated before a 
decision is reached?  

(2)   Does the decision or order directly or indirectly affect the 
rights and obligations of persons?  

(3)   Is the adversary process involved?
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(4)   Is there an obligation to apply substantive rules to many 
individual cases rather than, for example, the obligation to 
implement social and economic policy in a broad sense?

These are all factors to be weighed and evaluated, no one of which 
is necessarily determinative.  

[52]            It is essential to note that the Court stated that the list is not 
exhaustive nor is the presence or absence of any of the criteria in any 
particular case necessarily determinative.  
[53]            In her analysis of this issue the delegate first concluded, 
considering the provisions of the Inquiry Act and the Rigaux case, that the 
Commission was not empowered to inquire into the conduct of individuals.  She 
then reviewed the four criteria of Coopers and Lybrand and considered 
whether, in her view, they apply to the circumstances in this case.  As to 
whether hearings were “contemplated” she held that the Commissioner was not 
“required” to hold hearings and “could have received submissions only in 
writing, had he chosen” and therefore “Commissioner Smith did not …
necessarily hold hearings within the sense intended in Coopers and Lybrand”.  
She next found that no rights would be affected by the publication of the 
findings of misconduct reflected in the draft report because reputation is 
not a right in the sense contemplated by Coopers and Lybrand.  “One’s 
reputation is an aspect of one character or how one is perceived”, not a 
“legal right”.  She held that the adversarial process was not involved 
because “the Smith Commission was acting in an investigative capacity.  There 
were no allegations or charges to answer or prove”.  The fourth criterion did 
not apply because even if the Commission had “an obligation to be 
procedurally fair, its role was ‘to inquire and report’ but not to apply 
substantive rules to individual cases.”  Finally, she reiterated her view 
that the Commission was of the second of the “two major categories of 
Commissions of Inquiry” that is, one whose function is “to research and to 
formulate … policy” rather than examine the conduct of public officials.  She 
concluded:  

In my view, a person acting in a judicial or quasi-judicial 
capacity is someone who is acting in a capacity to hear and 
decide legal rights, most frequently by issuing an adjudicative 
determination that resolves the legal interests of opposing 
parties.  Commissioner Smith was not, for the above reasons, 
acting in either of these capacities.  

[54]            At this point it is useful to consider a later decision of the Supreme 
Court of Canada in 2747-3174 Québec Inc. v. Quebec (Régie des permis 
d’alcool), [1996] 3 S.C.R. 919.  In that case the court said at paragraphs 22 
and 23:  

That being the case, it is now necessary to identify the tests 
for distinguishing functions that are quasi-judicial from those 
that are not.  The debate surrounding this distinction was for a 
long time of great importance in administrative law and resulted 
in numerous judicial decisions.  Thus, the superior courts, owing 
inter alia to enactments requiring them to do so, relied on the 
distinction in order to determine what acts were subject to 
judicial review.  The scope of the rules of natural justice then 
depended to a large extent on the characterization of the process 
by which the agency in question made its decision.  However, this 
Court gradually abandoned that rigid classification by 
establishing that the content of the rules a tribunal must follow 
depends on all the circumstances in which it operates, and not on 
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a characterization of its functions… As Sopinka J. noted in 
Syndicat des employés de production du Québec et de l'Acadie v. 
Canada (Canadian Human Rights Commission), [1989] 2 S.C.R. 879, 
at pp. 895-96:  

Both the rules of natural justice and the duty of 
fairness are variable standards.  Their content will 
depend on the circumstances of the case, the 
statutory provisions and the nature of the matter to 
be decided.  The distinction between them therefore 
becomes blurred as one approaches the lower end of 
the scale of judicial or quasi-judicial tribunals and 
the high end of the scale with respect to 
administrative or executive tribunals.  Accordingly, 
the content of the rules to be followed by a tribunal 
is now not determined by attempting to classify them 
as judicial, quasi-judicial, administrative or 
executive.  Instead, the court decides the content of 
these rules by reference to all the circumstances 
under which the tribunal operates.

The distinction, which was often a source of confusion, is thus 
now less relevant.  It is no longer applied unless a statute so 
requires.  That was the case for a long time with the Federal 
Court Act, R.S.C., 1985, c. F-7, and is still the case with s. 56 
of the Charter.  The judgments of this Court based on the Federal 
Court Act thus continue to be important, as do the more general 
considerations relating to the quasi-judicial process put forward 
in other contexts.  

[Emphasis Mine]
[55]            And further at paragraph 25:  

... a restrictive enumeration of the characteristics of a quasi-
judicial decision is risky.  As a general rule, no factor 
considered in isolation can lead to a conclusion that a quasi-
judicial process is involved.  Such a finding will instead be 
justified by the conjunction of a series of relevant factors in 
light of all the circumstances.  

[56]            It seems to me that Gonthier J. is there saying (as well as was 
alluded to in the “spectrum” analysis in Coopers and Lybrand) that to attempt 
a strict characterization as “quasi-judicial” in the abstract is not as 
important as deciding if in the given circumstances the rules of natural 
justice should apply.  This approach of course blurs the boundaries between 
what is quasi-judicial and what is not, and may even make such a 
characterization unnecessary.  But the fact remains that I have to determine 
what the word means in the FIPP Act.  If I cannot fix upon a definition that 
is universally applicable then I must at least determine what it means for 
the purposes of this case.  
[57]            Firstly, I am afraid I must disagree in good measure with the 
delegate’s analysis of the applicability of the Coopers and Lybrand
criteria.  
Hearings:  
[58]            Commissioner Smith held 87 days of public hearings wherein 70 
witnesses testified under oath.  Such hearings are common at inquiries and, 
at the very least, “contemplated” by the Inquiry Act even if not absolutely 
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required in every instance.  If something closer to an adjudicative hearing 
was what the delegate meant was required, I note that the Commissioner did 
give the persons to whom Notices had been sent the right to be heard, to call 
rebuttal evidence and to cross-examine witnesses.  I am satisfied that there 
were and would have been further hearings within the meaning of Coopers and 
Lybrand.  
Rights Affected Directly or Indirectly  
[59]            One does have the legal right to a good reputation, assuming, of 
course, that it is merited.  It is enforceable, as witness the common law 
action of defamation.  If what the delegate had in mind was that there is no 
remedy for its breach against judges and inquiry commissioners for what they 
express in the course of their duties, my analysis would be that the right 
subsists, but, exceptionally, it is not enforceable against those specific 
individuals with respect to those specific statements.  Furthermore, given 
that all the jurisprudence establishes that public inquiries engaged in 
fault-finding must afford the benefit of the rules of procedural fairness to 
those involved, it must be that substantive legal rights as contemplated by 
the Coopers and Lybrand test are engaged in some way, most obviously, of 
course, the right to reputation. 
Adversarial Process:  
[60]            Certainly the procedure of the Commission as a whole was not of the 
traditional common law model where opposing parties present their versions of 
the truth to an arbiter who then decides accordingly.  But when it arrived at 
the stage with which we are concerned, of specific allegations of misconduct 
being delivered by Commission counsel to persons who were then invited to 
respond, it did develop an adversarial character or (if I may be forgiven) a 
quasi-adversarial character.  
Substantive Rules to Individual Cases:  
[61]            The process of a public inquiry generally does not involve the usual 
judicial intellectual process of applying rules of general application to 
particular facts.  But once embarked upon his review of the conduct of 
individuals, it is apparent from a perusal of the report that the 
Commissioner drew certain conclusions of legal misconduct as well as 
conclusions of violations of more general norms of behaviour.  
[62]            Next I observe that even if the enabling Order-in-Council recited that 
the Commission was constituted pursuant to Part 2 (s. 8) of the Inquiry Act, 
the fourth term of reference explicitly authorizes it to “inquire into … the 
handling of matters related to the NCHS and related entities by public bodies 
or officials …”.  In my view that is a quite explicit mandate to inquire into 
the conduct of such persons with respect to the execution of their duties.  
So I must find, contrary to the delegate, that the Commissioner was not 
acting only “in an investigative or inquisitorial capacity” with respect to 
general policy matters, but also had the authority pursuant to the terms of 
reference to make findings and judgements of misconduct.  Certainly he 
thought so, as is evident from his various rulings.  I see no reason why an 
inquiry, this one in particular, cannot with respect to certain of its 
functions be policy oriented or “poly-centric”, but with respect to others be 
something closer to or similar to a judicial body.  
[63]            I note here that in the Rigaux case, which concerned an inquiry into 
the policies and practices of the provincial Ministry of Social Services, but 
without any terms of reference authorizing findings of misconduct such as 
exist in this case, Allan J. nevertheless remarked that the Inquiry had a 
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“quasi-judicial flavour”, noting the Commissioner’s own view that he was in 
fact conducting a quasi-judicial proceeding.  
[64]            I deal next with what is in my view probably the most compelling 
factor as to this issue.  All counsel for the petitioners urged that I must 
consider, as well as what the Commissioner may or may not have been by law 
authorized or empowered to do pursuant to his terms of reference and the 
provisions of the Inquiry Act, but also the actions he actually took.  It is 
said that given the consequences to the petitioners (and others) of the 
course which the Commissioner pursued, the words “acting in a … quasi-
judicial capacity” must be interpreted so as to require the court to take 
into account the manner in which he acted.  I agree.  
[65]            From the passages from his various rulings which I have cited above it 
is obvious that the Commissioner intended to act in a judicial-like 
capacity.  Presumably acting pursuant to the third and fourth terms of 
reference he explicitly set out to pass judgments on the conduct of 
individuals and in fact proceeded to weigh evidence, make findings of 
credibility and to pass such judgment on a good number of people.  Twenty-two 
Notices of Adverse Interest Finding were sent out drawing conclusions and 
making statements—sometimes in forceful language—as to unlawful and unethical 
conduct.  Undoubtedly alive to the consequences of such proposed findings to 
those concerned, he very fairly established extensive procedural safeguards—
the right to cross-examine, to respond, to legal representation and 
publication bans.  Some procedures he adopted and rulings he made were 
similar to those in court proceedings, including various rulings of law.  
Under the Inquiry Act he had most of the powers and legal privileges of a 
Supreme Court judge.  
[66]            In a word, with respect to the issue of findings of misconduct, the 
Commissioner certainly acted and proposed to act “like” or “similarly” to a 
judge.  
[67]            Section 8 of the Interpretation Act, R.S.B.C. 1996, c.  238 reads:  

Every enactment must be construed as being remedial, and must be 
given such fair, large and liberal construction and 
interpretation as best ensures the attainment of its objects.  

[68]            The Supreme Court of Canada has reiterated the established approach to 
statutory interpretation in the Monsanto case at page 205, citing Driedger:  

Today there is only one principle or approach, namely, the words 
of an Act are to be read in their entire context and in their 
grammatical and ordinary sense harmoniously with the scheme of 
the Act, the object of the Act, and the intention of Parliament.  

[69]            Counsel for the IPC submits that a purposive approach to statutory 
interpretation cannot override plain language read in context.  I agree.  
However the problem here, as all acknowledged, is the vagueness of the term 
“quasi-judicial”.  
[70]            All are agreed that the purpose of s. 3(1)(b) is the protection of 
deliberative secrecy.  One aspect of that is the need to protect the ability 
of those exercising judicial or quasi-judicial functions to express 
preliminary and tentative remarks and conclusions that might later have to be 
changed.  The risk of their being published could have a constraining effect 
on the creative process.  That consideration would apply to commissions of 
inquiry reviewing the propriety of conduct of individuals.  
[71]            However, deliberative secrecy is meant also to protect individuals who 
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could be affected by the publication of such preliminary and tentative 
remarks.  I am sure that any judge would acknowledge having made notes, 
comments or observations in memoranda, bench books or similar such places 
which subsequently turn out to be unsupportable and which should not be 
published, not just to avoid embarrassment to the judge, but also because of 
the unfairness to third parties involved.  That too would apply to 
commissions of inquiry engaged in judging the conduct of individuals.  It 
seems to me to be especially so of the Smith Commission draft report which 
contains extensive but not final judgments of misconduct of many individuals 
who did not have, as the Commissioner intended, a full opportunity to defend 
themselves.  
[72]            For the above reasons, therefore, I conclude that in paragraph 61 of 
her reasons cited above the delegate ascribed too narrow a meaning to the 
words “acting in a ... quasi-judicial capacity” in s. 3(1)(b) of the FIPP Act
and I conclude that the actions of the Commissioner in this case do come 
within the ambit of those words.  
Draft Decision:  
[73]            The word “decision” on its face seems to be broad in scope, having 
different meanings in different contexts.  The sixth edition of Black’s Law 
Dictionary defines it as follows:  

Decision.  A determination arrived at after consideration of 
facts, and, in legal context, law.  A popular rather than 
technical or legal word; a comprehensive term having no fixed, 
legal meaning.  It may be employed as referring to ministerial 
acts as well as to those that are judicial or of a judicial 
character.  

[74]            The eighth edition of Black’s, however, defines it somewhat more 
narrowly:  

Decision, 1. A judicial or agency determination after 
consideration of the facts and the law; esp., a ruling, order, or 
judgment pronounced by a court when considering or disposing of a 
case.  See JUDGMENT (1); OPINION (1). – decisional, adj.  

[75]            The delegate gave the word a fairly strict or narrow interpretation.  
Following is her conclusion in that regard:  

I consider that a "decision" in the context of s. 3(1)(b) means a 
decision affecting someone's legal rights.  It must actually 
decide or resolve something and includes, in my view, a decision, 
order, adjudication or judgement in which, after hearing from the 
parties to a dispute, a decision-maker disposes of or adjudicates 
the matter by deciding the matter in favour of or against 
someone.  The record in dispute in this case is not, in my view, 
a decision so understood and is not otherwise a "decision".  
Commissioner Smith's draft report was not deciding or determining 
anything to which the principle of deliberative secrecy would 
apply and which is the purpose behind the exclusion in s. 3(1)(b) 
of the Act.  It is, in my view, a draft report following 
Commissioner Smith's investigation and hearings.  

[76]            Although she used the word “includes” in the second sentence of that 
passage (the italics are hers) the net effect of the language and her 
decision on the subject was to virtually identify the word with a purely 
adjudicative decision.  
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[77]            The submission of counsel for the IPC was essentially that the report 
of the Commission would not be a decision as contemplated by s. 3(1)(b) 
because it would have no civil or legal consequences and therefore would 
effect no one’s legal rights.  The case of Morneault v. Canada (Attorney 
General) (2000) 189 D.L.R. (4th) 96 (S.C.R.) was referred to in which the 
Federal Court of Appeal expressed “difficulty” in viewing the findings of 
misconduct of the Somalia Inquiry as “decisions” for the purposes of s. 18.1
(4)(d) of the Federal Court Act (powers of review).  The trial court judge 
was firmly of the opinion that they were.  The Court of Appeal’s view in this 
regard is essentially obiter dicta because it found another section of the 
Act which provided for curial review.  Furthermore the relevant passage must 
be considered in full:  

I must confess to some difficulty in viewing the findings in issue 
as "decisions" within the meaning of the section.  The decision in 
Krever, supra, suggests that the contrary may be true for, as has 
been seen, the findings of a commissioner under the Inquiries Act”
are simply findings of fact and statements of opinion" that carry 
"no legal consequences", are "not enforceable" and "do not bind 
courts considering the same subject matter".  In an earlier case, 
R. v. Nenn, [1981] 1 S.C.R. 631 at 636, 122 D.L.R. (3d) 577, it 
was held that the "opinion" required of the Public Service 
Commission under paragraph 21(b) of the Public Service Employment 
Act, R.S.C. 1970, c. P-32, was not a "decision or order" that was 
amenable to judicial review by this Court under section 28 
[Federal Court Act, R.S.C. 1970, c. 10 (2nd Supp.)].  I must, 
however, acknowledge the force of the argument the other way, that 
the review of findings like those in issue is available on the 
ground afforded by paragraph 18.1(4)(d) despite their nature as 
non-binding opinions, because of the serious harm that might be 
caused to reputation by findings that lack support in the record. 
 

(Emphasis Mine]
[78]            I find that the considerations concerning the meaning of “quasi-
judicial” in s. 3(1)(b) apply very much to the determination of the meaning 
of the words “draft decision”.  
[79]            I note again the course which the Commissioner took.  He was firmly of 
the opinion (apparently correctly) that he was empowered to make findings of 
misconduct.  He did in fact draw conclusions and make judgments—legal and 
moral—about people’s conduct.  To publish those findings would affect the 
reputations of those involved.  Again, a purposive approach to legislative 
intention is called for to resolve any ambiguity which may exist (and which 
does exist in this instance).  Contrary to what the delegate concluded, my 
view is that the contents of the draft report as to its findings of 
misconduct fall within the type of decision and decision-making process that 
the principle of deliberate secrecy as reflected in s. 3(1)(b) was meant to 
apply.  
[80]            The draft report was a draft decision for the purposes of s. 3(1)(b).  
Conclusion:  
[81]            If one asks the question whether it was the purpose of s. (3)(1)(b) to 
exclude from the scope of the FIPP Act, the unfinished work of a rescinded 
public inquiry which was in the course of making findings of misconduct 
against various individuals as to serious matters, such individuals not 
having had the opportunity to respond fully, the answer, in my view, must be 
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in the affirmative.  One could ask, if the Commissioner had been persuaded 
that some or any of his preliminary opinions as to misconduct were wrong and 
if the Commission had proceeded to its conclusion and he had deleted those 
preliminary findings from his final report, could they nevertheless be the 
subject of an application for access under the Act.  That would not seem 
right.  
[82]            To summarize, I am completely satisfied that the incomplete draft 
report of the Smith Commission is excluded from the scope of the Freedom of 
Information and Protection of Privacy Act by virtue of s. 3(1)(b) because it 
is a draft decision of a person acting in a quasi-judicial capacity.  
[83]            Given my Reasons, I do not have to rule on the argument made by 
counsel that because the Commission has been “rescinded” and therefore must 
be considered as never having existed, it is not a public body for the 
purposes of the Act, and records emanating from it do not come within its 
ambit.  
[84]            The delegate’s order is set aside.  The BC Archives need act no 
further on the applicant’s request for access to the draft report.  
[85]            I order that the in camera affidavit of Maria Dupuis to which are 
annexed the draft report and Notices of Adverse Interest Findings be sealed 
and it is to be unsealed only by order of a judge of this Court or a judge of 
the Court of Appeal.

“R.M.P. Paris, J.”
The Honourable Mr. Justice R.M.P. Paris
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de tallagio non concedendo 

2. T h e  confinement of a person in custody. 3. A writ 
authorizing a prison official to continue holding a 
prisoner in custody. [Cases: Extradition and Detain- 
ers -52.1 4. A person who detains .someone or  
something. 

de tallagio non concedendo (dee ta-lay-jee-oh non kon- 
sa-den-doh), n. [Law Latin "of not granting tallage"] 
Hist. The title of a statute declaring that no taxes will 
be imposed by the king or  his heirs without the 
consent of the archbishops, bishops, earls, barons, 
knights. and other freemen of the realm. The  
statute has been used to support the constitutional 
doctrine disallowing taxation except by Parliament. 
34 Edw., st. 4. 

detection. The  act of discovering or  revealing sorne- 
thing that was hidden, esp. to solve a crime. 

"There is a clear distinction between inducing a person to 
do an unlawful act and settin a trap to catch him in the 
execution of a criminal plan of% own conception. There is 
also a distinction between the t e n s  'detection' and 'entrap- 
ment,' as applied to the activities of law enforcement offi- 
cers. Legitimate detection of crime occurs when officers test 
a suspected person by offering him an opportunity to 
transgress the law in such manner as is usual in the activity 
alleged to be unlawful. On the other hand, entrapment 
occurs when officers induce a person to violate the law 
when he would not otherwise do so." 21 Am. Jur. 2d 
Criminal Law 5 202 (1 981 ). 

de tempore cujus contrarium memoria hominum non 
en'stit (dee tern-pa-ree k[y]oo:jas kan-trair-ee-am 
ma-mor-ee-a horn-a-nanl non eg-zis-tit). [Latin] 
From time whereof the memory of man does not 
exist to the contrary. See LEGAL MEMORY. 

de ttmpore in tempus et ad omnia tampwa (dee tern-pa- 
ree in tem-pas et ad om-nee-a tern-pa-ra). [Latin] 
From lime to time, and at all times. 

de temps dont memo& ne court (da tahn dawn mem-a- 
ree na koor). [Law French] From time whereof 
memory does not run; time out of human memory. 

This Law French pl~rasing was a forerunner of 
Blackstone's classic formulation: "time whereof the 
memol-y of man does not run to the contrary." 1 
William Blackstone, Commentaries o n  the I ~ r u s  of Eng- 
lnnd 460-6 1 ( 1  765). See LEGIU. M E M ~ K Y .  

detente (clay-tahnt). [French] I. The relaxation of 
tensions between two or more parties, esp. nations. 
2. A policy promotin such a relaxation of tensions. 
3. A period during wiich such tensions are relaxed. 
Cf. ENTENTE; ALLIANCE. 

detentio (di-ten-shee-oh), n. [Latin] 1. R m m n  Inlo. See 
fios,ussio nr~tul-/~lic under Iwssessto. 2. Hist. Detention; 
detainment, as opposed to captio ("taking"). 

detention, n. 1. The act or fact of holding a person in 
custody; confinement or compulsory delay. - de- 
tain, 71b. 

investigative detention. The  holding of a suspect 
without fbrmal arrest during the investigation of 
the suspect's participation in a crime. Detention 
of this kind is constitutional only if probable cause 
exists. 

petr ial  detention. 1 .  The holding of a defendant 
before trial on crin~inal charges either because the 
established bail could not be posted or because 
release was denied. 2. In a juvenile-delinquency 
case, the court's authority to hold in custody, from 

the initial hearing until the probable-cause h c ; ~ ~  
ing, any juvenile charged with an act that, 11 
con~mitted by an adult, would be a crime. If III(. 
court finds that releasing the juvenile would crealc. 
a serious risk that before the return date t l ~ t .  

juvenile might commit a criminal act. it may 0rtlt.1 
the juvenile detained pending a probable-cawt. 
hearing. Juveniles do not have a constitutio~~.~l 
right to bail. T h e  Suprenle Court upheld ~ I I ( ,  
constitutionality of such statutes in Schnll v. Mart,]/. 
467 U.S. 253, 104 S.Ct. 2403 (1984). - Als~, 
ternled tempomry detention. 

preventive detention. Continement imposed us1 I .  

on  a criminal defendant who has threatened 10 

escape, poses a risk of harm, or has otherwiac. 
violated the law while awaiting trial, or on a me11 
tally ill person who may cause harm. 

2. Custody of property; esp., an employee's custotl\ 
of the employer's property without being consitl 
ered as having legal possession of it. 

detention hearing. See HURINC. 

detention in a reformatory. A juvenile off'ender's sen 
tence of being sent to a reformatory school for son)(, 
period. [Cases: Infsnts -223.1.1 

determinable, nrlj. I. Liable to end upon the happen- 
ing of a contingency; terminahle <fee simple netel.- 
minable>. 2. Able to be cletern~ined or  ascertainetl 
<the delivery date is detern~inable because she k e p  
the written invoice>. 

determinable easement. See ~:MEMEN.I-. 

determinable estate. See ES-rx1.1.: (11. 

determinable fee. 1. See fee si?nfilr de~mlintrhle  unde~.  
Fee SIMPLE. 2. See btzse fee undel- FLE (21. 

determinable freehold. See dett.).n~im~ble estsbte under Ea 
TATE (1). 

determinate hospitalization. A fixed period of hospi- 
talization, usu. by civil commitment. 

determinate obligation. See OUI.I(:KI ION.  

determinate sentence. See srn.rl;.r\ic:e. 

determination, n. 1. A final decision by a court 01. 
administrative agency <the court's determination ol' 
the issue>. [Cases: Administrative Law and Proce- 
dure e 4 8 9 ;  Federal Civil Procedure -928. C.J.S. 
P11h1i.c Administmtiz~e L L I , I ~  and Procu(l,~~l-e 53 147-148.1 

initial determination. The tirst determination 
made by the Social Security Adnlinistl-ation of a 
person's eligibility for benefits. [Cases: Social Secu- 
rity and Public Welfare -8.5, 142.15, 175.25. 
C.J.S. Sociol Security and Public Wrlf ire  $3 13, 75.1 

2. The ending or expiration of an estate or interest 
in property, or of a right, power. o r  authority <the 
easement's determination after four years>. - de- 
termine, 7~b. 

determination letter. A letter issued by the Internal 
Revenue Service in response to a taxpayer's request, 
giving an opinion about the tax significance of a 
transaction, such as whether a nonprofit corporation 
is entitled to tax-exempt status. - Also termed ruling 
letter. [Cases: Internal Revenue -3049.1 
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[1]                This is one of those cases foreseen by the Supreme Court of Canada in Haida Nation v. 
British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511, where the broad 
general principles of the Crown’s duty to consult and, if necessary, accommodate Aboriginal 
interests are to be applied to a concrete set of circumstances.

[2]                Consultation arises here in relation to the decision of British Columbia Hydro and Power 
Authority (B.C. Hydro) to buy electricity from Rio Tinto Alcan Inc. (Alcan) which is surplus to its 
smelter requirements, in accordance with an Energy Purchase Agreement (EPA) made in 
2007.  

[3]                For the EPA to be enforceable, B.C. Hydro needs the approval of the British Columbia 
Utilities Commission (Commission) under s. 71 of the Utilities Commission Act, R.S.B.C. 1996, 
c. 473.

[4]                The Carrier Sekani Tribal Council (the appellant) sought to be heard in the s. 71 
proceeding before the Commission on the issue of whether the Crown fulfilled its duty to consult 
before B.C. Hydro entered into the EPA.

[5]                The appellant’s interest (asserted both in a pending action for Aboriginal title and within 
the treaty process) is in the water and related resources east of the discharge of the Nechako 
Reservoir created by Alcan in the early 1950s to drive its generators in Kemano for use at the 
Kitimat aluminum smelter.

[6]                The appellant claims that the diversion of water for Alcan’s use is an infringement of its 
rights and title and that no consultation has ever taken place.

[7]                The Commission considered the appellant’s request as a reconsideration of its 
decision, made prior to the appellant’s involvement, that consultation was not relevant and, thus, 
not within the scope of its proceeding and oral hearing (the Scoping Order).  It was held not to 
be relevant then because the only First Nations groups involved at that point were the Haisla 
First Nation and the Haisla Hereditary Chiefs, who did not press the issue of consultation.

[8]                The Commission addressed the reconsideration in two phases.  At Phase I, the 
Commission “concluded that the CSTC [Carrier Sekani Tribal Council] established a prima facie 
case sufficient to warrant a reconsideration of the Scoping Order”, and that the ground for 
reconsideration was “the impacts on the water flows arising from the 2007 EPA”:  Reasons for 
Decision, “Impacts on Water Flows”, 29 November 2007 (Letter No. L-95-07).  Within Phase I, 
the Commission conducted a fact-finding hearing into water flow impacts and concluded as 
follows: 

The Commission Panel accepts the submissions of counsel for BC Hydro 
regarding the determinations that should be made at this time in the proceeding.  
The Commission Panel concludes as a matter of fact that:

a)         the 2007 EPA will have no impact on the volume, timing or source of 
water flows into the Nechako River;

b)         the 2007 EPA will not change the volume of water to be released into the 
Kemano River; and

c)         the 2007 EPA may cause reservoir elevations to vary approximately one 
or two inches which will be an imperceptible change in the water levels of 
the Nechako Reservoir.  This change to reservoir levels will not affect 
water flows other than the timing of releases to the Kemano River.
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[9]                Then, in Phase II, the Commission received argument based on, inter alia, the facts 
found as described above and on certain assumptions built into the question framed by the 
Commission as follows: 

Assuming there has been a historical, continuing infringement of aboriginal title 
and rights and assuming there has been no consultation or accommodation with 
CSTC on either the historical, continuing infringement or the 2007 EPA, would it 
be a jurisdictional error for the Commission to accept the 2007 EPA?

[10]            On December 17, 2007, the Commission dismissed the appellant’s reconsideration 
motion for reasons given in the overall s. 71 decision, January 29, 2008.  

[11]            In brief, the Commission rejected the appellant’s motion because it found as a fact that 
since there were no “new physical impacts” created by the EPA, the duty to consult was not 
triggered: 

... assuming a failure of the duty of consultation for the historical, continuing 
infringement and no consultation on the 2007 EPA, the Commission Panel 
concludes that acceptance of the 2007 EPA is not a jurisdictional error because a 
duty to consult does not arise by acceptance of the 2007 EPA and because a 
failure of the duty of consultation on the historical, continuing infringement cannot 
be relevant to acceptance of the 2007 EPA where there are no new physical 
impacts.

[12]            Among other points taken in the appeal, the appellant says that the Commission was 
wrong in narrowing the inquiry to “new physical impacts” and ignoring other “non-physical 
impacts” affecting the appellant’s interests.

[13]            But of greater importance from my viewpoint as a reviewing judge is the Commission’s 
decision not to decide whether B.C. Hydro had a duty to consult.  It decided that it did not need 
to address that question because of its conclusion on the triggering issue.  As I will explain later, 
I consider that to be an unreasonable disposition for, amongst other reasons, the fact that B.C. 
Hydro, as a Crown corporation, was taking commercial advantage of an assumed infringement 
on a massive scale, without consultation.  In my view, that is sufficient to put the Commission on 
inquiry whether the honour of the Crown was upheld in the making of the EPA.

[14]            There is an institutional dimension to this error.  The Commission has demonstrated in 
several cases an aversion to assessing the adequacy of consultation.  In three other decisions, 
the Commission deferred the consultation question to the environmental assessment process:  
In the Matter of British Columbia Transmission Corporation, An Application for a Certificate of 
Public Convenience and Necessity for the Vancouver Island Transmission Reinforcement 
Project, B.C.U.C. Decision, 7 July 2006, Commission Order No. C-4-06; In the Matter of British 
Columbia Hydro and Power Authority, Application for a Certificate of Public Convenience and 
Necessity for Revelstoke Unit 5, B.C.U.C. Decision, 12 July 2007, Commission Order No. C-8-
07; Re British Columbia Transmission Corporation Application for a Certificate of Public 
Convenience and Necessity for the Interior to Lower Mainland Transmission Project, First 
Nations Scoping Issue, B.C.U.C. Letter Decision No. L-6-08, 5 March 2008.  (The appeal from 
the last decision (Kwikwetlem First Nation v. British Columbia (Utilities Commission), 
CA035864) was heard together with the appeal in the present case.)  

[15]            The Commission is a quasi-judicial tribunal with authority to decide questions of law.  As 
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such, it has the jurisdiction, and in my opinion the obligation, to decide the constitutional 
question of whether the duty to consult exists and, if so, whether it has been discharged:  Paul 
v. British Columbia (Forest Appeals Commission), 2003 SCC 55, [2003] 2 S.C.R. 585.  That 
obligation is not met by deciding, as a preliminary question, an adverse impact issue that 
properly belongs within an inquiry whether a duty is owed and has been fulfilled.

[16]            B.C. Hydro may be able to defend the Crown’s honour on a number of powerful 
grounds, including the impact question, but this should happen in a setting where the tribunal 
accepts the jurisdiction to make a decision on the duty to consult.

Factual Background

[17]            I have said that the infringement, if such it is, associated with the Alcan/Kemano Power 
Project is on a massive scale.  The project involved reversing the flow of a river and the creation 
of a watershed that discharges west into a long tunnel through a mountain down to sea level at 
Kemano where it drives the generators at the power station and then flows into the Kemano 
River.  To the east the watershed discharges into the Nechako River which eventually joins the 
Fraser River at Prince George.  The westerly diversion is manmade.  The natural water flows 
into the Nechako River system were altered by the project with implications for fish and wildlife, 
especially salmon.  Alcan holds a water licence in perpetuity for the reservoir.  It is obliged by 
the licence and an agreement made in 1987 settling litigation involving the Provincial and 
Federal Governments to maintain water flows that meet specifications for migratory fish.

[18]            At the outset of the project in the late 1940s, Alcan envisioned a smelter at Kitimat and 
power station at Kemano roughly twice their present size.  The water licence and related 
permits for the Nechako Reservoir were issued provisionally with the idea that when the plants 
were enlarged as planned, the licence would be made permanent. 

[19]            In the course of an expansion project, sometimes referred to as Kemano II, the 
Government of British Columbia changed its mind about allowing the full utilization of the 
reservoir.  This shut down the project and prompted a law suit by Alcan.  The parties settled the 
dispute in 1997 on terms which included a power deal whereby the Province would supply Alcan 
should it enlarge the smelter and need more electricity.  The settlement also granted Alcan the 
water licence on a permanent basis.  

[20]            Alcan has been selling its excess power since the beginning of its operations, at first 
directly to neighbouring industries and communities, and later to those customers through the 
B.C. Hydro grid and to B.C. Hydro for general distribution, and to Powerex Corporation (B.C. 
Hydro’s exporting affiliate).

[21]            The Commission found as a fact in the decision under appeal that (1) Alcan can sell its 
electricity to anyone – B.C. Hydro is not the only potential customer; and (2) water flows will not 
be influenced by the EPA.

[22]            In written submissions on the motion for reconsideration, the appellant articulated a 
number of ways in addition to “new physical impacts” where the EPA might affect their interests: 

18.       There are many aspects of the EPA which demonstrate that it is an 
important decision in relation to the infringements of the Intervenor’s 
rights and title, within the context set out by recent caselaw.  This 
decision:
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(a)        Approves an EPA that will confirm and mandate extended 
electricity sales for a very long time – to 2034;

(b)        Approves the sale to BC Hydro of all electricity which is surplus to 
Alcan’s power needs – and therefore authorizes the sale of power 
resulting from diversions of water that are causing existing 
impacts and infringements;

(c)        Removes or affects the flexibility to release additional water, 
because that power is now the subject of an agreement with BC 
Hydro;

(d)        Changes the ‘operator’ – by creating a “Joint Operating 
Committee” (s.4.13), by authorizing B.C. Hydro to ‘jointly develop’
the reservoir operating model (s.4.17), and by requiring B.C. 
Hydro approval for any amendments to operating agreements 
“which constrain the availability of Kemano to generate 
electricity” (App.1, 70 “Operating Constraints”);

(e)        Changes in objective – this agreement confirms that power will 
now be devoted to long-term ‘capacity’ for B.C. Hydro (Even if 
there had been a ‘compelling social objective’ to grant the water to 
Alcan (in 1950) for the production of aluminum, that objective is no 
longer operative under this agreement.  A new ‘objective’ requires 
further consultation.); 

(f)         Creates added incentives to maximize power sales (rather than 
release water for conservation);

(g)        Provides incentives to Alcan to ‘optimize’ efficiency of their 
operations (meaning additional power sales);

(h)        Encourages sales (i.e. diversion of water) through financial 
incentives in the most significant low water months (January to 
March);

(i)         Affects the complexity required for proper environmental 
management – e.g. temperature, variable flows, timing, over-spills 
etc. – in order to accommodate BC Hydro sales;

(j)         Approves an agreement that contains no positive conditions 
protecting fish and First Nations rights and which will preclude (by 
financial disincentives) those conditions from being added later;

(k)        Fails to include First Nations in any way in management 
decisions.

19.       If, despite the jurisprudence pointing to the contrary, the BC Utilities 
Commission is not prepared to examine the impacts of existing 
operations, and instead views the EPA solely as a financial model, there 
are nevertheless clear impacts on the Intervenor’s interests arising from 
this agreement:

(a)        Increases the cost of compensation to Alcan;

(b)        Any change to the 1987 Settlement Agreement flows will be more 
difficult to achieve;

(c)        Additional sales (and therefore diversions) may well occur 
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(evidence of other purchasers – under all conditions and at all times of 
the year – is speculative).

[Emphasis in original.]

[23]            To the extent that the Commission addressed those points, it did so broadly by 
distinguishing between issues relating to the use of power and the production of power and by 
noting that its authority under s. 71 is limited: 

There may be steps contemplated by the Crown that have no new impacts that 
would nevertheless trigger the duty to consult because of a historical, continuing 
infringement.  However, a section 71 review does not approve, transfer or 
change control of licenses or authorization and therefore where there are no new 
physical impacts acceptance of a section 71 filing would not be a jurisdictional 
error.  That is, it is the combination of no new physical impacts together with the 
limited scope of a section 71 review that answers the principal question – there is 
no jurisdictional error in this Decision.  Alcan states: “The Crown’s fiduciary duty 
arises in specific situations, in particular, when the Crown assumes discretionary 
control over specific Aboriginal interests” (Alcan Submission, para. 5.3).  The 
decision to accept or declare unenforceable the 2007 EPA under section 71 of 
the Act does not affect underlying water resources or any CSTC aboriginal 
interests there may be in that resource (Alcan Submissions, para. 5.5).

The CSTC submits:

“The 2007 EPA will also constitute a significant change in use (from 
power produced for aluminum smelting purposes to power for general 
provincial consumption) which, if approved by the BCUC, will amount to 
approval by the Crown of that change in use – without 
consultation” (CSTC Submission, para. A6).

The 2007 EPA may change the use of power in the sense suggested by the 
CSTC.  However, such change in the use of the power could be effected by 
Alcan without the 2007 EPA and by means that are beyond the authority of the 
Commission.  Nevertheless, the important question is whether or not there is a 
change in water flows, not whether or not there is a change in use of power.  
And, as found by the Commission in Letter No. L-95-07, water flows will not 
change.  

Relevant Enactments

[24]            The Commission’s authority regarding energy supply contracts comes from s. 71 of the 
Utilities Commission Act, which, including amendments effective May 1, 2008, now reads:  

71.  (1)     Subject to subsection (1.1), a person who, after this section comes into 
force, enters into an energy supply contract must

(a)    file a copy of the contract with the commission under rules and 
within the time it specifies, and

(b)    provide to the commission any information it considers necessary 
to determine whether the contract is in the public interest.

      (1.1)   Subsection (1) does not apply to an energy supply contract for the sale 
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of natural gas unless the sale is to a public utility.

      (2)      The commission may make an order under subsection (3) if the 
commission, after a hearing, determines that an energy supply contract 
to which subsection (1) applies is not in the public interest.

      (2.1)   In determining under subsection (2) whether an energy supply contract 
is in the public interest, the commission must consider

(a)    the government's energy objectives,

(b)    the most recent long-term resource plan filed by the public utility 
under section 44.1, if any,

(c)    whether the energy supply contract is consistent with 
requirements imposed under section 64.01 or 64.02, if applicable,

(d)    the interests of persons in British Columbia who receive or may 
receive service from the public utility,

(e)    the quantity of the energy to be supplied under the contract,

(f)     the availability of supplies of the energy referred to in paragraph 
(e),

(g)    the price and availability of any other form of energy that could be 
used instead of the energy referred to in paragraph (e), and

(h)    in the case only of an energy supply contract that is entered into 
by a public utility, the price of the energy referred to in paragraph 
(e).

      (2.2)   Subsection (2.1) (a) to (c) does not apply if the commission considers 
that the matters addressed in the energy supply contract filed under 
subsection (1) were determined to be in the public interest in the 
course of considering a long-term resource plan under section 44.1.

      (2.3)   A public utility may submit to the commission a proposed energy 
supply contract setting out the terms and conditions of the contract and 
a process the public utility intends to use to acquire power from other 
persons in accordance with those terms and conditions.

      (2.4)   If satisfied that it is in the public interest to do so, the commission, by 
order, may approve a proposed contract submitted under subsection 
(2.3) and a process referred to in that subsection.

      (2.5)   In considering the public interest under subsection (2.4), the 
commission must consider

(a)    the government's energy objectives,

(b)    the most recent long-term resource plan filed by the public utility 
under section 44.1,

(c)    whether the application for the proposed contract is consistent 
with the requirements imposed on the public utility under sections 
64.01 and 64.02, if applicable, and

(d)    the interests of persons in British Columbia who receive or may 
receive service from the public utility.

      (2.6)   If the commission issues an order under subsection (2.4), the 
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commission may not issue an order under subsection (3) with respect to a 
contract

(a)    entered into exclusively on the terms and conditions, and

(b)    as a result of the process

referred to in subsection (2.3).

      (3)      If subsection (2) applies, the commission may

(a)    by order, declare the contract unenforceable, either wholly or to 
the extent the commission considers proper, and the contract is 
then unenforceable to the extent specified, or

(b)    make any other order it considers advisable in the circumstances.

      (4)      If an energy supply contract is, under subsection (3) (a), declared 
unenforceable either wholly or in part, the commission may order that 
rights accrued before the date of the order under that subsection be 
preserved, and those rights may then be enforced as fully as if no 
proceedings had been taken under this section.

      (5)      An energy supply contract or other information filed with the 
commission under this section must be made available to the public 
unless the commission considers that disclosure is not in the public 
interest.

[25]            Provisions of that Act bearing on the relationship between the British Columbia 
Government and the Commission include:  

3    (1)      Subject to subsection (3), the Lieutenant Governor in Council, by 
regulation, may issue a direction to the commission with respect to the 
exercise of the powers and the performance of the duties of the 
commission, including, without limitation, a direction requiring the 
commission to exercise a power or perform a duty, or to refrain from 
doing either, as specified in the regulation.

(2)      The commission must comply with a direction issued under subsection 
(1), despite

(a)    any other provision of

(i)     this Act, except subsection (3) of this section, or

(ii)    the regulations, or

(b)    any previous decision of the commission.

(3)      The Lieutenant Governor in Council may not under subsection (1) 
specifically and expressly

(a)    declare an order or decision of the commission to be of no force 
or effect, or

(b)    require the commission to rescind an order or a decision.

* * *

5 (0.1)      In this section, "minister" means the minister responsible for the 
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administration of the Hydro and Power Authority Act.

(1)      On the request of the Lieutenant Governor in Council, it is the duty of 
the commission to advise the Lieutenant Governor in Council on any 
matter, whether or not it is a matter in respect of which the commission 
otherwise has jurisdiction.

(2)      If, under subsection (1), the Lieutenant Governor in Council refers a 
matter to the commission, the Lieutenant Governor in Council may 
specify terms of reference requiring and empowering the commission 
to inquire into the matter.

(3)      The commission may carry out a function or perform a duty delegated 
to it under an enactment of British Columbia or Canada.

(4)      The commission, in accordance with subsection (5), must conduct an 
inquiry to make determinations with respect to British Columbia's 
infrastructure and capacity needs for electricity transmission for the 
period ending 20 years after the day the inquiry begins or, if the terms 
of reference given under subsection (6) specify a different period, for 
that period.

(5)      An inquiry under subsection (4) must begin

(a)    by March 31, 2009, and

(b)    at least once every 6 years after the conclusion of the previous 
inquiry,

unless otherwise ordered by the Lieutenant Governor in Council.

(6)      For an inquiry under subsection (4), the minister may specify, by order, 
terms of reference requiring and empowering the commission to inquire 
into the matter referred to in that subsection, including terms of 
reference regarding the manner in which and the time by which the 
commission must issue its determinations under subsection (4).

(7)      The minister may declare, by regulation, that the commission may not, 
during the period specified in the regulation, reconsider, vary or rescind 
a determination made under subsection (4).

(8)      Despite section 75, if a regulation is made for the purposes of 
subsection (7) of this section with respect to a determination, the 
commission is bound by that determination in any hearing or 
proceeding held during the period specified in the regulation.

(9)      The commission may order a public utility to submit an application 
under section 46, by the time specified in the order, in relation to a 
determination made under subsection (4).

* * *
71            ...

(2.1)   In determining under subsection (2) whether an energy supply contract 
is in the public interest, the commission must consider

(a)    the government's energy objectives, ...
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[26]            The provisions of the Utilities Commission Act dealing with the Commission’s 
jurisdiction and appeals are:

79            The determination of the commission on a question of fact in its 
jurisdiction, or whether a person is or is not a party interested within the 
meaning of this Act, is binding and conclusive on all persons and all 
courts.  

* * *

99            The commission may reconsider, vary or rescind a decision, order, rule 
or regulation made by it, and may rehear an application before deciding 
it.  

* * *

101 (1)     An appeal lies from a decision or order of the commission to the Court 
of Appeal with leave of a justice of that court.

(2)      The party appealing must give notice of the application for leave to 
appeal, stating the grounds of appeal, to the commission, to the 
Attorney General and to any party adverse in interest, at least 2 clear 
days before the hearing of the application.

(3)      If leave is granted, within 15 days from the granting, the appellant must 
give notice of appeal to the commission, to the Attorney General, and 
to any party adverse in interest.

(4)      The commission and the Attorney General may be heard by counsel 
on the appeal.

(5)      On the determination of the questions involved in the appeal, the Court 
of Appeal must certify its opinion to the commission, and an order of 
the commission must conform to that opinion.

* * *

105 (1)  The commission has exclusive jurisdiction in all cases and for all matters 
in which jurisdiction is conferred on it by this or any other Act.

(2)      Unless otherwise provided in this Act, an order, decision or proceeding 
of the commission must not be questioned, reviewed or restrained by 
or on an application for judicial review or other process or proceeding in 
any court.

[27]            B.C. Hydro’s relationship with government is defined in the Hydro and Power Authority 
Act, R.S.B.C. 1996, c. 212, as follows:

3    (1)      The authority is for all its purposes an agent of the government and its 
powers may be exercised only as an agent of the government.

(2)      The Minister of Finance is the fiscal agent of the authority.

(3)      The authority, on behalf of the government, may contract in its 
corporate name without specific reference to the government.  

4    (1)      The Lieutenant Governor in Council appoints the directors of the 
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authority who hold office during pleasure.

(2)      The Lieutenant Governor in Council must appoint one or more of the 
directors to chair the authority.

(3)      A chair or other director must be paid by the authority the salary, 
directors' fee and other remuneration the Lieutenant Governor in 
Council determines.  

5    The directors must manage the affairs of the authority or supervise the 
management of those affairs, and may

(a)    exercise the powers conferred on them under this Act,

(b)    exercise the powers of the authority on behalf of the authority, and

(c)    delegate the exercise or performance of a power or duty conferred 
or imposed on them to anyone employed by the authority.

[28]            The authority to purchase power is found in s. 12(1)(m) of the Hydro and Power 
Authority Act:  

12  (1)      Subject to the approval of the Lieutenant Governor in Council, which 
may be given by order of the Lieutenant Governor in Council, the 
authority has the power to do the following:

* * *

(m)  purchase power from or sell power to a firm or person; 

[29]            Section 35 of the Constitution Act, 1982 reads:

35.       (1)  The existing aboriginal and treaty rights of the aboriginal peoples of 
Canada are hereby recognized and affirmed.

(2)  In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit 
and Métis peoples of Canada.

(3)  For greater certainty, in subsection (1) “treaty rights” includes rights 
that now exist by way of land claims agreements or may be so acquired. 

(4)  Notwithstanding any other provision of this Act, the aboriginal and 
treaty rights referred to in subsection (1) are guaranteed equally to male 
and female persons.

Issues

[30]            The appellant frames the grounds for appeal in its factum as follows:

22.       The appellant submits that the Commission committed errors of law and 
jurisdiction in determining:

a)         That the failure of the Crown to consult and, if necessary, 
accommodate the member tribes of the CSTC was not relevant to 
the proceeding;

b)         to refuse to allow evidence or cross-examination on the on-going 
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existing impacts of the operations of the Nechako reservoir and the 
Kemano Project on the aboriginal rights and title of the member 
tribes of the CSTC; and

c)         that the acceptance of the EPA between BC Hydro and Alcan 
does not trigger a duty to consult and, if necessary accommodate 
the member tribes of the CSTC.

[31]            The Attorney General’s factum identifies the question of law in the appeal as follows:  

23.       The Attorney General says that the question of law in this appeal is 
whether the Commission correctly refused to amend the Scoping Order to 
consider the adequacy of Crown consultation with First Nations regarding the 
impact of the Kemano System upon their asserted Aboriginal rights.  In particular:

Is the duty to consult triggered by the Crown contemplating conduct which 
does not adversely impact claimed Aboriginal rights, but is nonetheless 
related to historical Crown conduct which does impact claimed Aboriginal 
rights?

[32]            Alcan poses a threshold question about the Commission’s jurisdiction and a further 
question on the merits:

35.       This proposition [the appellant’s contention that the Commission had a 
duty to ensure consultation took place] raises a threshold question about the 
jurisdiction of the Commission:

In a s. 71 review of an energy supply contract, does the Commission 
have the jurisdiction to decide whether the Crown’s duty to consult under 
s. 35 of the Constitution Act, 1982 arises and has been met in relation to 
that contract?

36.       If the answer is “no”, the appeal must be dismissed, because the CSTC’s 
complaint about consultation will have been taken to the wrong forum.  If the 
answer is “yes”, then this Court must address a second question:

Did the 2007 EPA or the Commission’s review of the 2007 EPA give rise 
to a duty to consult under s. 35 of the Constitution Act, 1982?

[33]            B.C. Hydro’s breakdown of the issues is this:

BC Hydro submits that the primary issue on appeal is as follows:

1.         Did the review conducted by the BCUC in respect of the 2007 EPA 
pursuant to s. 71 of the UCA amount to the Crown contemplating conduct that 
might adversely affect the CSTC’s aboriginal interests so as to give rise to the 
duty to consult with the CSTC?

2.         If and only if the primary question is answered in the affirmative, then BC 
Hydro submits that there is a secondary issue on appeal as follows:

If the answer to question 1 is yes, does the UCA empower and require 
the Commission to adjudicate a dispute between the Crown and the 
CSTC regarding the sufficiency of consultation to discharge the Crown’s 
obligation in respect of the original authorization, construction and 
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operation of the Nechako Reservoir before the BCUC can exercise its 
jurisdiction under s. 71?

3.         If and only if the secondary question is answered in the affirmative, then 
BC Hydro submits that there is a third issue on appeal as follows:

If the answer to both questions 1 and 2 is yes, what remedy is 
appropriate?

[34]            I will analyze the issues according to this framework:

A.         Was the Commission, in reviewing the enforceability of the EPA under s. 71 of the 
Utilities Commission Act, obliged to decide whether the Crown had a duty to consult and 
whether it fulfilled the duty?

B.         Did the Commission commit a reviewable error in disposing of the consultation issue on 
a preliminary or threshold question defined too strictly and in terms which did not include 
all of the interests asserted by the appellant?

C.        What is the appropriate remedy if the appellant establishes a reviewable error?

Discussion  

A.  The Power and Duty to Decide

      1.  The Power

[35]            Under the heading of power to decide, I will discuss three propositions:

(a)        As a quasi-judicial tribunal with authority to decide questions of law, the 
Commission is competent to decide relevant constitutional questions, including 
whether the Crown has discharged a duty to consult.

(b)        Section 71 of the Utilities Commission Act mandates review of the enforceability 
of an energy purchase agreement according to factors which include the public 
interest.  This agreement engages the honour of the Crown in its dealings with 
Aboriginal peoples.

(c)        The Commission has the capacity to address the adequacy of consultation.

(a)  Competency

[36]            The Commission has not explicitly declared that it has no jurisdiction to decide a 
consultation issue.  But since the Commission has shown a disinclination to grapple with the 
issue, and the proponents of the EPA have questioned whether it lies within the Commission’s 
statutory mandate, I think the court should settle the point.

[37]            In Paul v. British Columbia (Forest Appeals Commission), the Supreme Court of 
Canada decided, at para. 38, “there is no principled basis for distinguishing s. 35 rights from 
other constitutional questions.”  
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[38]            Moving on to whether administrative tribunals have the power to decide constitutional 
law questions, the Court in Paul stated, at para. 39:

The essential question is whether the empowering legislation implicitly or 
explicitly grants to the tribunal the jurisdiction to interpret or decide any question 
of law.  If it does, the tribunal will be presumed to have the concomitant 
jurisdiction to interpret or decide that question in light of s. 35 or any other 
relevant constitutional provision.

[39]            I take those statements to be of broad application and not limited to the facts particular 
to Paul.  In my opinion, they apply to the instant case, notwithstanding that the determination for 
the Forest Appeals Commission would have had a more direct effect on Mr. Paul’s use of the 
forest resource than would the effects of B.C. Hydro’s involvement in the EPA on the appellant’s 
interests in the water resource.

[40]            It can be inferred from the Utilities Commission Act that the Commission has the 
authority to decide relevant questions of law.  Section 79, “findings of fact conclusive”, implies 
that the right to appeal under s. 101 is restricted to questions of law or jurisdiction.  Further, 
consideration of the exclusive jurisdiction clause in s. 105 indicates that the Legislature must 
have empowered the Commission to decide questions of law, otherwise the appellate review 
would be meaningless.

[41]            The Commission is therefore presumed to have the jurisdiction to decide relevant 
constitutional questions, including whether the Crown has a duty to consult and whether it has 
fulfilled the duty.  These are issues of law arising from Part II of the Constitution Act, 1982, ss. 
35 and 35.1 that the Commission is competent to decide.

(b)  Construction of Section 71

[42]            Section 71 of the Utilities Commission Act focuses on whether the EPA is in the public 
interest.  I think the respondents advance too narrow a construction of public interest when they 
define it solely in economic terms.  How can a contract formed by a Crown agent in breach of a 
constitutional duty be in the public interest?  The existence of such a duty and the allegation of 
the breach must form part and parcel of the public interest inquiry.  In saying that, I do not lose 
sight of the fact that the regulatory scheme revolves around the economics of energy: ATCO 
Gas & Pipelines Ltd. v. Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1 S.C.R. 140, 
and that Aboriginal law is not in the steady diet of the Commission.  But there is no other forum 
more appropriate to decide consultation issues in a timely and effective manner.  As I will 
develop later, the rationale for the duty to consult, explained in Haida Nation v. British Columbia 
(Minister of Forests), discourages resort to the ordinary courts for injunctive relief and 
encourages less contentious measures while reconciliation is pursued.  It would seem to follow 
that the appropriate forum for enforcement of the duty to consult is in the first instance the 
tribunal with jurisdiction over the subject-matter – here the Commission in relation to the EPA.

[43]            B.C. Hydro cites this Court’s decision in British Columbia Hydro & Power Authority v. 
British Columbia (Utilities Commission) (1996), 20 B.C.L.R. (3d) 106, as support for the 
argument that s. 71 should not be interpreted to include the power to assess adequacy of 
consultation.  It was held in that case that the governing statute, then the Utilities Commission 
Act, S.B.C. 1980, c. 60, did not confer jurisdiction on the Commission to enforce as mandatory 
the guidelines it developed on resource planning.  One of the guidelines required public 
consultation, the inadequacy of which, as perceived by the Commission, led it to issue 
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directions to B.C. Hydro in connection with an application for a certificate of public convenience 
and necessity.  The Court examined the contested power to enforce guidelines against the 
language of the Act, its purpose and object, and found that no explicit provision enabled the 
Commission to promulgate mandatory guidelines which intruded on the management of the 
utility and none should be implied.

[44]            On the strength of that case, B.C. Hydro turns to Dunsmuir v. New Brunswick, 2008 
SCC 9, 291 D.L.R. (4th) 577, for the following general proposition that it says applies to the 
present matter: 

[28]  By virtue of the rule of law principle, all exercises of public authority must 
find their source in law.  All decision-making powers have legal limits, derived 
from the enabling statute itself, the common or civil law or the Constitution. 
 Judicial review is the means by which the courts supervise those who exercise 
statutory powers, to ensure that they do not overstep their legal authority.  The 
function of judicial review is therefore to ensure the legality, the reasonableness 
and the fairness of the administrative process and its outcomes.  

[29]  Administrative powers are exercised by decision makers according to 
statutory regimes that are themselves confined.  A decision maker may not 
exercise authority not specifically assigned to him or her.  By acting in the 
absence of legal authority, the decision maker transgresses the principle of the 
rule of law.  Thus, when a reviewing court considers the scope of a decision-
making power or the jurisdiction conferred by a statute, the standard of review 
analysis strives to determine what authority was intended to be given to the body 
in relation to the subject matter.  This is done within the context of the courts’
constitutional duty to ensure that public authorities do not overreach their lawful 
powers: Crevier v. Attorney General of Quebec, [1981] 2 S.C.R. 220, at p. 234, 
127 D.L.R. (3d) 1; also Dr. Q v. College of Physicians and Surgeons of British 
Columbia, [2003] 1 S.C.R. 226, 2003 SCC 19, 223 D.L.R. (4th) 599, at para. 21.

[Emphasis added.]

[45]            I do not accept B.C. Hydro’s argument.  The rule in question sought to be enforced 
through proceedings before the Commission arises not as an internal prescription, as in the 
B.C. Hydro v. British Columbia (Utilities Commission) decision just discussed, but from the 
Constitution itself.  Haida, at paras. 60-63, contemplates review of consultation by administrative 
tribunals.  It is not necessary to find an explicit grant of power in the statute to consider 
constitutional questions; so long as the Legislature intended that the tribunal decide questions of 
law, that is sufficient.

[46]            It is necessary to address a case cited by all the respondents as standing for the 
proposition that a tribunal’s power to decide the adequacy of consultation requires an explicit 
provision in the constituent statute.  In Dene Tha’ First Nation v. Energy and Utilities Board 
(Alta.), 2005 ABCA 68, 363 A.R. 234, the Alberta Court of Appeal held that the Board’s refusal 
to accept an intervention in the matter of licences for well drilling and access roads was not 
reviewable as it was based on a factual finding that the First Nation seeking to intervene had not 
demonstrated an adverse impact.  The court said it had no jurisdiction to review findings of fact.  
Therein lies the ratio decidendi of the judgment.  The court noted at para. 24 that it was 
common ground that neither the Utility nor the Board had a duty to consult.  As to the duty on 
the Crown, the court said, obiter dicta: 

[28]  A suggestion made to us in argument, but not made to the Board, was that 
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the Board had some supervisory role over the Crown and its duty to consult on 
aboriginal or treaty rights.  No specific section of any legislation was pointed out, 
and we cannot see where the Board would get such a duty.  We will now 
elaborate on that.

[47]            The court went on to record that consultation was not addressed at the Board level.  I 
regard the above quoted remarks as having been made en passant in an oral judgment rather 
than a definitive judicial opinion made with the benefit of full argument.  With respect, I do not 
find it persuasive authority for the proposition advanced by the respondents in the present 
case.  

(c)  Capacity to decide

[48]            I turn to consider the Commission’s capacity to decide.  As I understand Alcan’s 
submission, the issues surrounding the consultation duty are so remote from the Commission’s 
usual terms of reference that the Commission should not be expected to decide them.  Alcan 
argues that the appellant should go to court for redress.  I quote from paras. 88 and 89 of 
Alcan’s factum:  

88.       ... to accept the CSTC’s invitation [to entertain the consultation issue] 
would mire the Commission in complex questions of fact and law to which its 
mandate, statutory powers and remedies are ill-suited.  

89.       In the end, the argument comes full circle: the CSTC are seeking redress 
for their grievances in the wrong forum. 

[49]            Paul rejected the argument that Aboriginal law issues may be too complex and 
burdensome for an administrative tribunal, at para. 36:  

To the extent that aboriginal rights are unwritten, communal or subject to 
extinguishment, and thus a factual inquiry is required, it is worth noting that 
administrative tribunals, like courts, have fact-finding functions. Boards are not 
necessarily in an inferior position to undertake such tasks. Indeed, the more 
relaxed evidentiary rules of administrative tribunals may in fact be more 
conducive than a superior court to the airing of an aboriginal rights claim.

[50]            I heard nothing in the appeal which causes me to doubt the capacity of the Commission 
to hear and decide the consultation issue.  Expressed in more positive terms, I am confident 
that the Commission has the skill, expertise and resources to carry out the task.

      2.  The Duty to Decide

[51]            Not only has the Commission the ability to decide the consultation issue, it is the only 
appropriate forum to decide the issue in a timely way.  Furthermore, the honour of the Crown 
obliges it to do so.  As a body to which powers have been delegated by the Crown, it must not 
deny the appellant timely access to a decision-maker with authority over the subject matter.  

[52]            The process of consultation envisaged in Haida requires discussion at an early stage of 
a government plan that may impact Aboriginal interests, before matters crystallize, so that First 
Nations do not have to deal with a plan that has become an accomplished fact.  Haida said this 
on the question of timing, at para. 35: 
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            But, when precisely does a duty to consult arise?  The foundation of the 
duty in the Crown's honour and the goal of reconciliation suggest that the duty 
arises when the Crown has knowledge, real or constructive, of the potential 
existence of the Aboriginal right or title and contemplates conduct that might 
adversely affect it: see Halfway River First Nation v. British Columbia (Ministry of 
Forests), [1997] 4 C.N.L.R. 45 (B.C.S.C.), at p. 71, per Dorgan J.

As to timing, see also Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 
2005 SCC 69, [2005] 3 S.C.R. 388 at para. 3:

... the principle of consultation in advance of interference with existing treaty 
rights is a matter of broad general importance to the relations between aboriginal 
and non-aboriginal peoples. 

[53]            If First Nations are entitled to early consultation, it logically follows that the tribunal with 
the power to approve the plan must accept the responsibility to assess the adequacy of 
consultation.  Otherwise, the First Nations are driven to seek an interlocutory injunction, which, 
according to Haida at para. 14, is often an unsatisfactory route: 

            Interlocutory injunctions may offer only partial imperfect relief. First, as 
mentioned, they may not capture the full obligation on the government alleged by 
the Haida.  Second, they typically represent an all-or-nothing solution.  Either the 
project goes ahead or it halts.  By contrast, the alleged duty to consult and 
accommodate by its very nature entails balancing of Aboriginal and other 
interests and thus lies closer to the aim of reconciliation at the heart of Crown-
Aboriginal relations, as set out in R. v. Van der Peet, [1996] 2 S.C.R. 507, at 
para. 31, and Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, at para. 
186.  Third, the balance of convenience test tips the scales in favour of protecting 
jobs and government revenues, with the result that Aboriginal interests tend to 
"lose" outright pending a final determination of the issue, instead of being 
balanced appropriately against conflicting concerns: J. J. L. Hunter, "Advancing 
Aboriginal Title Claims after Delgamuukw: The Role of the Injunction" (June 
2000).  Fourth, interlocutory injunctions are designed as a stop-gap remedy 
pending litigation of the underlying issue.  Aboriginal claims litigation can be very 
complex and require years and even decades to resolve in the courts.  An 
interlocutory injunction over such a long period of time might work unnecessary 
prejudice and may diminish incentives on the part of the successful party to 
compromise.  While Aboriginal claims can be and are pursued through litigation, 
negotiation is a preferable way of reconciling state and Aboriginal interests.  For 
all these reasons, interlocutory injunctions may fail to adequately take account of 
Aboriginal interests prior to their final determination.  

[54]            While the Commission is a quasi-judicial tribunal bound to observe the duty of fairness 
and to act impartially, it is a creature of government, subject to government direction on energy 
policy.  The honour of the Crown requires not only that the Crown actor consult, but also that the 
regulatory tribunal decide any consultation dispute which arises within the scheme of its 
regulation.  It is useful to remember the relationship between government and administrative 
tribunals generally.  

[55]            In Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor Control and 
Licensing Branch), 2001 SCC 52, [2001] 2 S.C.R. 781, the issue was the independence of 
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members of the Liquor Appeal Board given their terms of appointment.  The Court contrasted 
the ordinary courts with administrative tribunals in the following analysis at para. 24:

            Administrative tribunals, by contrast, lack this constitutional distinction 
from the executive.  They are, in fact, created precisely for the purpose of 
implementing government policy.  Implementation of that policy may require them 
to make quasi-judicial decisions.  They thus may be seen as spanning the 
constitutional divide between the executive and judicial branches of government.  
However, given their primary policy-making function, it is properly the role and 
responsibility of Parliament and the legislatures to determine the composition and 
structure required by a tribunal to discharge the responsibilities bestowed upon 
it.  While tribunals may sometimes attract Charter requirements of independence, 
as a general rule they do not.  Thus, the degree of independence required of a 
particular tribunal is a matter of discerning the intention of Parliament or the 
legislature and, absent constitutional constraints, this choice must be respected.

[56]            No one suggests the Commission has a duty itself to consult:  Quebec (Attorney 
General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at 183.  The obligation arising 
from its status as a Crown entity is to grasp the nettle and decide the consultation dispute.

[57]            The honour of the Crown as a basis for the duty to decide is compelling on the facts 
here:  one Crown entity, the responsible Ministry, granted the water licence, allegedly infringing 
Aboriginal interests without prior consultation; another Crown entity, B.C. Hydro, purchases 
electricity generated by the alleged infringement on a long-term contract; and a third, the 
tribunal, dismisses the appellant’s claim for consultation on a preliminary point.

B.  Did the Commission commit a reviewable error in disposing of 
the consultation issue on a preliminary or threshold question?

[58]            In this part, I identify the appropriate standard of review and apply the standard to the 
decision under appeal.  I conclude that (1) the standard is reasonableness; (2) the Commission 
set an unreasonably high threshold for the appellant to meet; and (3) it took too narrow a view of 
the Aboriginal interests asserted.

      1.  Standard of Review  

[59]            The appellant argues that the Commission has to be correct in disposing of 
constitutional issues such as those that arise here.  The respondents submit the standard is 
reasonableness.

[60]            I accept the respondents’ position.  The Commission’s decision involves matters of fact, 
some assumed and others actually found, some questions of mixed fact and law and 
procedure.  While I think the Commission took the wrong approach to the dispute, I cannot 
isolate a pure question of law for review on a correctness standard.  Guidance on the standard 
is provided by Haida, at para. 61:  

            On questions of law, a decision-maker must generally be correct:  for 
example, Paul v. British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 
585, 2003 SCC 55.  On questions of fact or mixed fact and law, on the other 
hand, a reviewing body may owe a degree of deference to the decision-maker.  
The existence or extent of the duty to consult or accommodate is a legal question 
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in the sense that it defines a legal duty.  However, it is typically premised on an 
assessment of the facts.  It follows that a degree of deference to the findings of 
fact of the initial adjudicator may be appropriate.  The need for deference and its 
degree will depend on the nature of the question the tribunal was addressing and 
the extent to which the facts were within the expertise of the tribunal:  Law 
Society of New Brunswick v. Ryan, [2003] 1 S.C.R. 247, 2003 SCC 20; Paul, 
supra.  Absent error on legal issues, the tribunal may be in a better position to 
evaluate the issue than the reviewing court, and some degree of deference may 
be required.  In such a case, the standard of review is likely to be 
reasonableness.  To the extent that the issue is one of pure law, and can be 
isolated from the issues of fact, the standard is correctness.  However, where the 
two are inextricably entwined, the standard will likely be reasonableness:  
Canada (Director of Investigation and Research) v. Southam Inc., [1997] 1 
S.C.R. 748.

      2.  Reasoning Error  

[61]            In my respectful judgment, the Commission wrongly decided something as a preliminary 
matter which properly belonged in a hearing of the merits.  The logic flaw was in predicting that 
consultation could have produced no useful outcome.  Put another way, the Commission 
required a demonstration that the appellant would win the point as a precondition for a hearing 
into the very same point.

[62]            I do not say that the Commission would be bound to find a duty to consult here.  The 
fault in the Commission’s decision is in not entertaining the issue of consultation within the 
scope of a full hearing when the circumstances demanded an inquiry.  I refer to the assumed 
facts, namely, that there is an infringement without consultation and on the unquestioned fact 
that B.C. Hydro, a Crown agent, takes advantage of the power produced by the infringement by 
signing the EPA.  In my opinion, this is enough to clear any reasonable hurdle.  As stated in 
Mikisew, at para. 55:

The duty to consult is, as stated in Haida Nation, triggered at a low threshold, but 
adverse impact is a matter of degree, as is the extent of the Crown's duty.

[Emphasis added.]

Whether the EPA triggered a duty is for a hearing on the merits.

[63]            Deciding whether a trigger occurred at the threshold becomes all the more problematic 
when the range of issues presented by the appellant went beyond the “new physical impacts”
test formulated by the Commission.  The process deprived the appellant the opportunity to 
develop a case for the non-physical impacts listed in their written application for reconsideration 
and reproduced earlier at para. 22 of these reasons.  For instance, the decision in question 
does not deal in any substantive way with the appellant’s allegations that the EPA tends to 
perpetuate an historical infringement and to make less likely a satisfactory resolution of the 
appellant’s claimed right to manage the water resource in the future.  They say the power sale 
has cemented the current regime for many years in the future.  Arguably, the surface facts 
would seem to indicate that B.C. Hydro will at least participate in the infringement.

[64]            Again, these points may not carry the day for the appellant, but the appellant should 
have had the opportunity to develop them.  
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[65]            Finally, the consultation duty is not a concept that lends itself to hard-edged tests.  The 
trigger formula in Haida is to be applied within the proceeding, not on a threshold inquiry.  The 
duty is to discuss, not necessarily to agree or to make compromises.  It is to be open to 
accommodation, if necessary.  The discussion itself has intrinsic value as a tool of 
reconciliation.  It is not always possible to say in advance that consultation would be either 
productive or futile – the Crown may be influenced by the Aboriginal perspective in the way it 
carries out a project.  At the very least, the First Nation will have had a chance to put its views 
forward.

[66]            In reviewing the history of the duty to consult, the Court in Haida said, at para. 24:

            The Court’s seminal decision in Delgamuukw, supra, at para. 168, in the 
context of a claim for title to land and resources, confirmed and expanded on the 
duty to consult, suggesting the content of the duty varied with the circumstances: 
from a minimum “duty to discuss important decisions” where the “breach is less 
serious or relatively minor”; through the “significantly deeper than mere 
consultation” that is required in “most cases”; to “full consent of [the] aboriginal 
nation” on very serious issues.  These words apply as much to unresolved claims 
as to intrusions on settled claims.

[67]            According to Haida, at para. 38, the consultation may advance the goal of reconciliation 
by improving the relationship between the Crown and First Nations:

            I conclude that consultation and accommodation before final claims 
resolution, while challenging, is not impossible, and indeed is an essential 
corollary to the honourable process of reconciliation that s. 35 demands.  It 
preserves the Aboriginal interest pending claims resolution and fosters a 
relationship between the parties that makes possible negotiations, the preferred 
process for achieving ultimate reconciliation:  see S. Lawrence and P. Macklem, 
“From Consultation to Reconciliation: Aboriginal Rights and the Crown’s Duty to 
Consult” (2000), 79 Can. Bar Rev. 252, at p. 262.  Precisely what is required of 
the government may vary with the strength of the claim and the circumstances.  
But at a minimum, it must be consistent with the honour of the Crown.

[Emphasis added.]

[68]            In summary, I would allow the appeal on the ground that the Commission unreasonably 
refused to include the consultation issue in the scope of the proceeding and oral hearing.

Remedy  

[69]            As I have indicated, the merits of the consultation issue are for the Commission to 
decide in the first instance.  The issue should be remitted to it for consideration.  The order I 
would make is in terms similar to those suggested by B.C. Hydro in the event the appeal is 
allowed:

THAT the proceeding identified as “Re: British Columbia Hydro and Power 
Authority Project No. 3698475/Order No. G-100-07 Filing of 2007 Electricity 
Purchase Agreement with RTA as an Energy Supply Contract Pursuant to 
section 71” be re-opened for the sole purpose of hearing evidence and argument 
on whether a duty to consult and, if necessary, accommodate the appellant 
exists and, if so, whether the duty has been met in respect of the filing of the 
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2007 EPA.

“The Honourable Mr. Justice Donald”

I agree:

“The Honourable Madam Justice Huddart”

I agree:

“The Honourable Mr. Justice Bauman”
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on appeal from the court of appeal for british columbia

Crown — Honour of Crown — Duty to consult and accommodate

Aboriginal peoples — Whether Crown has duty to consult and accommodate

Aboriginal peoples prior to making decisions that might adversely affect their as yet

unproven Aboriginal rights and title claims — Whether duty extends to third party. 

For more than 100 years, the Haida people have claimed title to all the

lands of Haida Gwaii and the waters surrounding it, but that title has not yet been

legally recognized.  The Province of British Columbia issued a “Tree Farm License”

(T.F.L. 39) to a large forestry firm in 1961, permitting it to harvest trees in an area of

Haida Gwaii designated as Block 6.  In 1981, 1995 and 2000, the Minister replaced

T.F.L. 39, and in 1999, the Minister approved a transfer of T.F.L. 39 to Weyerhaeuser

Co.  The Haida challenged in court these replacements and the transfer, which were

made without their consent and, since at least 1994, over their objections.  They asked

that the replacements and transfer be set aside.  The chambers judge dismissed the
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petition, but found that the government had a moral, not a legal, duty to negotiate with

the Haida.  The Court of Appeal reversed the decision, declaring that both the

government and Weyerhaeuser Co. have a duty to consult with and accommodate the

Haida with respect to harvesting timber from Block 6.

Held:  The Crown’s appeal should be dismissed.  Weyerhaeuser Co.’s

appeal should be allowed.

While it is open to the Haida to seek an interlocutory injunction, they are

not confined to that remedy, which may fail to adequately take account of their

interests prior to final determination thereof.  If they can prove a special obligation

giving rise to a duty to consult or accommodate, they are free to pursue other available

remedies. 

The government’s duty to consult with Aboriginal peoples and

accommodate their interests is grounded in the principle of the honour of the Crown,

which must be understood generously.  While the asserted but unproven Aboriginal

rights and title are insufficiently specific for the honour of the Crown to mandate that

the Crown act as a fiduciary, the Crown, acting honourably, cannot cavalierly run

roughshod over Aboriginal interests where claims affecting these interests are being

seriously pursued in the process of treaty negotiation and proof.  The duty to consult

and accommodate is part of a process of fair dealing and reconciliation that begins

with the assertion of sovereignty and continues beyond formal claims resolution.  The

foundation of the duty in the Crown’s honour and the goal of  reconciliation suggest

that the duty arises when the Crown has knowledge, real or constructive, of the

potential existence of the Aboriginal right or title and contemplates conduct that might
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adversely affect it.  Consultation and accommodation before final claims resolution

preserve the Aboriginal interest and are an essential corollary to the honourable

process of reconciliation that s. 35 of the Constitution Act, 1982, demands. 

The scope of the duty is proportionate to a preliminary assessment of the

strength of the case supporting the existence of the right or title, and to the seriousness

of the potentially adverse effect upon the right or title claimed.  The Crown is not

under a duty to reach an agreement; rather, the commitment is to a meaningful process

of consultation in good faith.  The content of the duty varies with the circumstances

and each case must be approached individually and flexibly.  The controlling question

in all situations is what is required to maintain the honour of the Crown and to effect

reconciliation between the Crown and the Aboriginal people with respect to the

interests at stake.  The effect of good faith consultation may be to reveal a duty to

accommodate.  Where accommodation is required in making decisions that may

adversely affect as yet unproven Aboriginal rights and title claims, the Crown must

balance Aboriginal concerns reasonably with the potential impact of the decision on

the asserted right or title and with other societal interests.

Third parties cannot be held liable for failing to discharge the Crown’s

duty to consult and accommodate.  The honour of the Crown cannot be delegated, and

the legal responsibility for consultation and accommodation rests with the Crown.

This does not mean, however, that third parties can never be liable to Aboriginal

peoples.

Finally, the duty to consult and accommodate applies to the provincial

government.  At the time of the Union, the Provinces took their interest in land subject
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to any interest other than that of the Province in the same.  Since the duty to consult

and accommodate here at issue is grounded in the assertion of Crown sovereignty

which pre-dated the Union, the Province took the lands subject to this duty. 

The Crown’s obligation to consult the Haida on the replacement of

T.F.L. 39 was engaged in this case.  The Haida’s claims to title and Aboriginal right

to harvest red cedar were supported by a good prima facie case, and the Province knew

that the potential Aboriginal rights and title applied to Block 6, and could be affected

by the decision to replace T.F.L. 39.  T.F.L. decisions reflect strategic planning for

utilization of the resource and may have potentially serious impacts on Aboriginal

rights and titles.  If consultation is to be meaningful, it must take place at the stage of

granting or renewing T.F.L.’s.  Furthermore, the strength of the case for both the

Haida’s title and their right to harvest red cedar, coupled with the serious impact of

incremental strategic decisions on those interests, suggest that the honour of the Crown

may also require significant accommodation to preserve the Haida’s interest pending

resolution of their claims.
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The judgment of the Court was delivered by

THE CHIEF JUSTICE —

I.  Introduction

1 To the west of the mainland of British Columbia lie the Queen Charlotte

Islands, the traditional homeland of the Haida people.  Haida Gwaii, as the inhabitants

call it, consists of two large islands and a number of smaller islands.  For more than

100 years, the Haida people have claimed title to all the lands of the Haida Gwaii and
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the waters surrounding it.  That title is still in the claims process and has not yet been

legally recognized.

2 The islands of Haida Gwaii are heavily forested.  Spruce, hemlock and

cedar abound.  The most important of these is the cedar which, since time immemorial,

has played a central role in the economy and culture of the Haida people.  It is from

cedar that they made their ocean-going canoes, their clothing, their utensils and the

totem poles that guarded their lodges.  The cedar forest remains central to their life and

their conception of themselves. 

3 The forests of Haida Gwaii have been logged since before the First World

War.  Portions of the island have been logged off.  Other portions bear second-growth

forest.  In some areas, old-growth forests can still be found.   

4 The Province of British Columbia continues to issue licences to cut trees

on Haida Gwaii to forestry companies.  The modern name for these licenses are Tree

Farm Licences, or T.F.L.’s.  Such a licence is at the heart of this litigation.  A large

forestry firm, MacMillan Bloedel Limited acquired T.F.L. 39 in 1961, permitting it to

harvest trees in an area designated as Block 6.  In 1981, 1995 and 2000, the Minister

replaced T.F.L. 39 pursuant to procedures set out in the Forest Act, R.S.B.C. 1996,

c. 157.  In 1999, the Minister approved a transfer of T.F.L. 39 to Weyerhaeuser

Company Limited (“Weyerhaeuser”). The Haida people challenged these replacements

and the transfer, which were made without their consent and, since at least 1994, over

their objections. Nevertheless, T.F.L. 39 continued.
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5 In January of 2000, the Haida people launched a lawsuit objecting to the

three replacement decisions and the transfer of T.F.L. 39 to Weyerhaeuser and asking

that they be set aside.   They argued legal encumbrance, equitable encumbrance and

breach of fiduciary duty, all grounded in their assertion of Aboriginal title.

6 This brings us to the issue before this Court.  The government holds legal

title to the land.  Exercising that legal title, it has granted Weyerhaeuser the right to

harvest the forests in Block 6 of the land.  But the Haida people also claim title to the

land — title which they are in the process of trying to prove — and object to the

harvesting of the forests on Block 6 as proposed in T.F.L. 39.  In this situation, what

duty if any does the government owe the Haida people?  More concretely, is the

government required to consult with them about decisions to harvest the forests and

to accommodate their concerns about what if any forest in Block 6 should be harvested

before they have proven their title to land and their Aboriginal rights?

7 The stakes are huge.  The Haida argue that absent consultation and

accommodation, they will win their title but find themselves deprived of forests that

are vital to their economy and their culture.  Forests take generations to mature, they

point out, and old-growth forests can never be replaced.  The Haida’s claim to title to

Haida Gwaii is strong, as found by the chambers judge.  But it is also complex and will

take many years to prove.  In the meantime, the Haida argue, their heritage will be

irretrievably despoiled.

8 The government, in turn, argues that it has the right and responsibility to

manage the forest resource for the good of all British Columbians, and that until the
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Haida people formally prove their claim, they have no legal right to be consulted or

have their needs and interests accommodated.   

9 The chambers judge found that the government has a moral, but not a legal,

duty to negotiate with the Haida people:  [2001] 2 C.N.L.R. 83, 2000 BCSC 1280.  The

British Columbia Court of Appeal reversed this decision, holding that both the

government and Weyerhaeuser have a duty to consult with and accommodate the

Haida people with respect to harvesting timber from Block 6: (2002), 99 B.C.L.R. (3d)

209, 2002 BCCA 147, with supplementary reasons (2002), 5 B.C.L.R. (4th) 33, 2002

BCCA 462.

10 I conclude that the government has a legal duty to consult with the Haida

people about the harvest of timber from Block 6, including decisions to transfer or

replace Tree Farm Licences.  Good faith consultation may in turn lead to an obligation

to accommodate Haida concerns in the harvesting of timber, although what

accommodation if any may be required cannot at this time be ascertained. Consultation

must be meaningful.  There is no duty to reach agreement. The duty to consult and, if

appropriate, accommodate cannot be discharged by delegation to Weyerhaeuser.  Nor

does Weyerhaeuser owe any independent duty to consult with or accommodate the

Haida people’s concerns, although the possibility remains that it could become liable

for assumed obligations.  It follows that I would dismiss the Crown’s appeal and allow

the appeal of Weyerhaeuser.

11 This case is the first of its kind to reach this Court.  Our task is the modest

one of establishing a general framework for the duty to consult and accommodate,

where indicated, before Aboriginal title or rights claims have been decided.  As this



- 13 -

framework is applied, courts, in the age-old tradition of the common law, will be

called on to fill in the details of the duty to consult and accommodate.       

II.  Analysis

A.  Does the Law of Injunctions Govern This Situation?

12 It is argued that the Haida’s proper remedy is to apply for an interlocutory

injunction against the government and Weyerhaeuser, and that therefore it is

unnecessary to consider a duty to consult or accommodate.  In RJR — MacDonald Inc.

v. Canada (Attorney General), [1994] 1 S.C.R. 311, the requirements for obtaining an

interlocutory injunction were reviewed.  The plaintiff must establish: (1) a serious

issue to be tried; (2) that irreparable harm will be suffered if the injunction is not

granted; and (3) that the balance of convenience favours the injunction.

13 It is open to plaintiffs like the Haida to seek an interlocutory injunction.

However, it does not follow that they are confined to that remedy.  If plaintiffs can

prove a special obligation giving rise to a duty to consult or accommodate, they are

free to pursue these remedies.  Here the Haida rely on the obligation flowing from the

honour of the Crown toward Aboriginal peoples.

14 Interlocutory injunctions may offer only partial imperfect relief.  First, as

mentioned, they may not capture the full obligation on the government alleged by the

Haida.  Second, they typically represent an all-or-nothing solution.  Either the project

goes ahead or it halts.  By contrast, the alleged duty to consult and accommodate by

its very nature entails balancing of Aboriginal and other interests and thus lies closer
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to the aim of reconciliation at the heart of Crown-Aboriginal relations, as set out in R.

v. Van der Peet, [1996] 2 S.C.R. 507, at para. 31, and Delgamuukw v. British

Columbia, [1997] 3 S.C.R. 1010, at para. 186.  Third, the balance of convenience test

tips the scales in favour of protecting jobs and government revenues, with the result

that Aboriginal interests tend to “lose” outright pending a final determination of the

issue, instead of being balanced appropriately against conflicting concerns:

J. J. L. Hunter, “Advancing Aboriginal Title Claims after Delgamuukw:  The Role of

the Injunction” (June 2000).  Fourth, interlocutory injunctions are designed as a stop-

gap remedy pending litigation of the underlying issue.  Aboriginal claims litigation can

be very complex and require years and even decades to resolve in the courts.  An

interlocutory injunction over such a long period of time might work unnecessary

prejudice and may diminish incentives on the part of the successful party to

compromise.  While Aboriginal claims can be and are pursued through litigation,

negotiation is a preferable way of reconciling state and Aboriginal interests.  For all

these reasons, interlocutory injunctions may fail to adequately take account of

Aboriginal interests prior to their final determination. 

15 I conclude that the remedy of interlocutory injunction does not preclude

the Haida’s claim.  We must go further and see whether the special relationship with

the Crown upon which the Haida rely gives rise to a duty to consult and, if appropriate,

accommodate.  In what follows, I discuss the source of the duty, when the duty arises,

the scope and content of the duty, whether the duty extends to third parties, and

whether it applies to the provincial government and not exclusively the federal

government.  I then apply the conclusions flowing from this discussion to the facts of

this case.
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B.  The Source of a Duty to Consult and Accommodate

16 The government’s duty to consult with Aboriginal peoples and

accommodate their interests is grounded in the honour of the Crown. The honour of

the Crown is always at stake in its dealings with Aboriginal peoples: see for example

R. v. Badger, [1996] 1 S.C.R. 771, at para. 41; R. v. Marshall, [1999] 3 S.C.R. 456.

It is not a mere incantation, but rather a core precept that finds its application in

concrete practices.

17 The historical roots of the principle of the honour of the Crown suggest

that it must be understood generously in order to reflect the underlying realities from

which it stems.  In all its dealings with Aboriginal peoples, from the assertion of

sovereignty to the resolution of claims and the implementation of treaties, the Crown

must act honourably.  Nothing less is required if we are to achieve “the reconciliation

of the pre-existence of aboriginal societies with the sovereignty of the Crown”:

Delgamuukw, supra, at para. 186, quoting Van der Peet, supra, at para. 31. 

18 The honour of the Crown gives rise to different duties in different

circumstances.  Where the Crown has assumed discretionary control over specific

Aboriginal interests, the honour of the Crown gives rise to a fiduciary duty:

Wewaykum Indian Band v. Canada, [2002] 4 S.C.R. 245, 2002 SCC 79, at para. 79.

The content of the fiduciary duty may vary to take into account the Crown’s other,

broader obligations.  However, the duty’s fulfilment requires that the Crown act with

reference to the Aboriginal group’s best interest in exercising discretionary control

over the specific Aboriginal interest at stake.  As explained in Wewaykum, at para. 81,
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the term “fiduciary duty” does not connote a universal trust relationship encompassing

all aspects of the relationship between the Crown and Aboriginal peoples: 

 . . . “fiduciary duty” as a source of plenary Crown liability covering all
aspects of the Crown-Indian band relationship . . . overshoots the mark.
The fiduciary duty imposed on the Crown does not exist at large but in
relation to specific Indian interests.

Here, Aboriginal rights and title have been asserted but have not been defined or

proven.  The Aboriginal interest in question is insufficiently specific for the honour

of the Crown to mandate that the Crown act in the Aboriginal group’s best interest, as

a fiduciary, in exercising discretionary control over the subject of the right or title.

19 The honour of the Crown also infuses the processes of treaty making and

treaty interpretation.  In making and applying treaties, the Crown must act with honour

and integrity, avoiding even the appearance of “sharp dealing” (Badger, at para. 41).

Thus in Marshall, supra, at para. 4, the majority of this Court supported its

interpretation of a treaty by stating that “nothing less would uphold the honour and

integrity of the Crown in its dealings with the Mi’kmaq people to secure their peace

and friendship . . .”.

20 Where treaties remain to be concluded, the honour of the Crown requires

negotiations leading to a just settlement of Aboriginal claims:  R. v. Sparrow, [1990]

1 S.C.R. 1075, at pp. 1105-6.  Treaties serve to reconcile pre-existing Aboriginal

sovereignty with assumed Crown sovereignty, and to define Aboriginal rights

guaranteed by s. 35 of the Constitution Act, 1982.  Section 35 represents a promise of

rights recognition, and “[i]t is always assumed that the Crown intends to fulfil its

promises” (Badger, supra, at para. 41).  This promise is realized and sovereignty



- 17 -

claims reconciled through the process of honourable negotiation.  It is a corollary of

s. 35 that the Crown act honourably in defining the rights it guarantees and in

reconciling them with other rights and interests.  This, in turn, implies a duty to

consult and, if appropriate, accommodate.

21 This duty to consult is recognized and discussed in the jurisprudence. In

Sparrow, supra, at p. 1119, this Court affirmed a duty to consult with west-coast

Salish asserting an unresolved right to fish.  Dickson C.J. and La Forest J. wrote that

one of the factors in determining whether limits on the right were justified is “whether

the aboriginal group in question has been consulted with respect to the conservation

measures being implemented”.

22 The Court affirmed the duty to consult regarding resources to which

Aboriginal peoples make claim a few years later in R. v. Nikal, [1996] 1 S.C.R. 1013,

where Cory J. wrote:  “So long as every reasonable effort is made to inform and to

consult, such efforts would suffice to meet the justification requirement” (para. 110).

23 In the companion case of R. v. Gladstone, [1996] 2 S.C.R. 723, Lamer C.J.

referred to the need for “consultation and compensation”, and to consider “how the

government has accommodated different aboriginal rights in a particular fishery . . .,

how important the fishery is to the economic and material well-being of the band in

question, and the criteria taken into account by the government in, for example,

allocating commercial licences amongst different users” (para. 64).

24 The Court’s seminal decision in Delgamuukw, supra, at para. 168, in the

context of a claim for title to land and resources, confirmed and expanded on the duty
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to consult, suggesting the content of the duty varied with the circumstances: from a

minimum “duty to discuss important decisions” where the “breach is less serious or

relatively minor”; through the “significantly deeper than mere consultation” that is

required in “most cases”; to “full consent of [the] aboriginal nation” on very serious

issues.  These words apply as much to unresolved claims as to intrusions on settled

claims.

25 Put simply, Canada’s Aboriginal peoples were here when Europeans came,

and were never conquered.  Many bands reconciled their claims with the sovereignty

of the Crown through negotiated treaties.  Others, notably in British Columbia, have

yet to do so. The potential rights embedded in these claims are protected by s. 35 of

the Constitution Act, 1982.  The honour of the Crown requires that these rights be

determined, recognized and respected.  This, in turn, requires the Crown, acting

honourably, to participate in processes of negotiation.  While this process continues,

the honour of the Crown may require it to consult and, where indicated, accommodate

Aboriginal interests.

C.  When the Duty to Consult and Accommodate Arises

26 Honourable negotiation implies a duty to consult with Aboriginal claimants

and conclude an honourable agreement reflecting the claimants’ inherent rights.  But

proving rights may take time, sometimes a very long time.  In the meantime, how are

the interests under discussion to be treated?  Underlying this question is the need to

reconcile prior Aboriginal occupation of the land with the reality of Crown

sovereignty.  Is the Crown, under the aegis of its asserted sovereignty, entitled to use

the resources at issue as it chooses, pending proof and resolution of the Aboriginal



- 19 -

claim?  Or must it adjust its conduct to reflect the as yet unresolved rights claimed by

the Aboriginal claimants?

27 The answer, once again, lies in the honour of the Crown.  The Crown,

acting honourably, cannot cavalierly run roughshod over Aboriginal interests where

claims affecting these interests are being seriously pursued in the process of treaty

negotiation and proof.  It must respect these potential, but yet unproven, interests.  The

Crown is not rendered impotent.  It may continue to manage the resource in question

pending claims resolution.  But, depending on the circumstances, discussed more fully

below, the honour of the Crown may require it to consult with and reasonably

accommodate Aboriginal interests pending resolution of the claim.  To unilaterally

exploit a claimed resource during the process of proving and resolving the Aboriginal

claim to that resource, may be to deprive the Aboriginal claimants of some or all of the

benefit of the resource.  That is not honourable.

28 The government argues that it is under no duty to consult and

accommodate prior to final determination of the scope and content of the right.  Prior

to proof of the right, it is argued, there exists only a broad, common law “duty of

fairness”, based on the general rule that an administrative decision that affects the

“rights, privileges or interests of an individual” triggers application of the duty of

fairness: Cardinal v. Director of Kent Institution, [1985] 2 S.C.R. 643, at p. 653; Baker

v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, at para. 20.

The government asserts that, beyond general administrative law obligations, a duty to

consult and accommodate arises only where the government has taken on the

obligation of protecting a specific Aboriginal interest or is seeking to limit an

established Aboriginal interest.  In the result, the government submits that there is no
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legal duty to consult and accommodate Haida interests at this stage, although it

concedes there may be “sound practical and policy reasons” to do so. 

29 The government cites both authority and policy in support of its position.

It relies on Sparrow, supra, at pp. 1110-13 and 1119, where the scope and content of

the right were determined and infringement established, prior to consideration of

whether infringement was justified.  The government argues that its position also finds

support in the perspective of the Ontario Court of Appeal in TransCanada Pipelines

Ltd. v. Beardmore (Township) (2000), 186 D.L.R. (4th) 403, which held that “what

triggers a consideration of the Crown’s duty to consult is a showing by the First Nation

of a violation of an existing Aboriginal or treaty right recognized and affirmed by

s. 35(1)” (para. 120). 

30 As for policy, the government points to practical difficulties in the

enforcement of a duty to consult or accommodate unproven claims.  If the duty to

consult varies with the circumstances from a “mere” duty to notify and listen at one

end of the spectrum to a requirement of Aboriginal consent at the other end, how, the

government asks, are the parties to agree which level is appropriate in the face of

contested claims and rights?  And if they cannot agree, how are courts or tribunals to

determine this?  The government also suggests that it is impractical and unfair to

require consultation before final claims determination because this amounts to giving

a remedy before issues of infringement and justification are decided.  

31 The government’s arguments do not withstand scrutiny.  Neither the

authorities nor practical considerations support the view that a duty to consult and, if
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appropriate, accommodate arises only upon final determination of the scope and

content of the right.

32 The jurisprudence of this Court supports the view that the duty to consult

and accommodate is part of a process of fair dealing and reconciliation that begins

with the assertion of sovereignty and continues beyond formal claims resolution.

Reconciliation is not a final legal remedy in the usual sense.  Rather, it is a process

flowing from rights guaranteed by s. 35(1) of the Constitution Act, 1982.  This process

of reconciliation flows from the Crown’s duty of honourable dealing toward

Aboriginal peoples, which arises in turn from the Crown’s assertion of sovereignty

over an Aboriginal people and de facto control of land and resources that were

formerly in the control of that people.  As stated in Mitchell v. M.N.R., [2001] 1 S.C.R.

911, 2001 SCC 33, at para. 9, “[w]ith this assertion [sovereignty] arose an obligation

to treat aboriginal peoples fairly and honourably, and to protect them from

exploitation” (emphasis added).

33 To limit reconciliation to the post-proof sphere risks treating reconciliation

as a distant legalistic goal, devoid of the “meaningful content” mandated by the

“solemn commitment” made by the Crown in recognizing and affirming Aboriginal

rights and title: Sparrow, supra, at p. 1108.  It also risks unfortunate consequences.

When the distant goal of proof is finally reached, the Aboriginal peoples may find their

land and resources changed and denuded.  This is not reconciliation.   Nor is it

honourable.

34 The existence of a legal duty to consult prior to proof of claims is

necessary to understand the language of cases like Sparrow, Nikal, and Gladstone,
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supra, where confirmation of the right and justification of an alleged infringement

were litigated at the same time.  For example, the reference in Sparrow to Crown

behaviour in determining if any infringements were justified, is to behaviour before

determination of the right.  This negates the contention that a proven right is the

trigger for a legal duty to consult and if appropriate accommodate even in the context

of justification.

35 But, when precisely does a duty to consult arise?  The foundation of the

duty in the Crown’s honour and the goal of  reconciliation suggest that the duty arises

when the Crown has knowledge, real or constructive, of the potential existence of the

Aboriginal right or title and contemplates conduct that might adversely affect it: see

Halfway River First Nation v. British Columbia (Ministry of Forests), [1997] 4

C.N.L.R. 45 (B.C.S.C.), at p. 71, per Dorgan J.

36 This leaves the practical argument.  It is said that before claims are

resolved, the Crown cannot know that the rights exist, and hence can have no duty to

consult or accommodate.  This difficulty should not be denied or minimized.  As I

stated (dissenting) in Marshall, supra, at para. 112, one cannot “meaningfully discuss

accommodation or justification of a right unless one has some idea of the core of that

right and its modern scope”.  However, it will frequently be possible to reach an idea

of the asserted rights and of their strength sufficient to trigger an obligation to consult

and accommodate, short of final judicial determination or settlement.  To facilitate this

determination, claimants should outline their claims with clarity, focussing on the

scope and nature of the Aboriginal rights they assert and on the alleged infringements.

This is what happened here, where the chambers judge made a preliminary evidence-
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based assessment of the strength of the Haida claims to the lands and resources of

Haida Gwaii, particularly Block 6. 

37 There is a distinction between knowledge sufficient to trigger a duty to

consult and, if appropriate, accommodate, and the content or scope of the duty in a

particular case.  Knowledge of a credible but unproven claim suffices to trigger a duty

to consult and accommodate.  The content of the duty, however, varies with the

circumstances, as discussed more fully below.  A dubious or peripheral claim may

attract a mere duty of notice, while a stronger claim may attract more stringent duties.

The law is capable of differentiating between tenuous claims, claims possessing a

strong prima facie case, and established claims.  Parties can assess these matters, and

if they cannot agree, tribunals and courts can assist.  Difficulties associated with the

absence of proof and definition of claims are addressed by assigning appropriate

content to the duty, not by denying the existence of a duty.

38 I conclude that consultation and accommodation before final claims

resolution, while challenging, is not impossible, and indeed is an essential corollary

to the honourable process of reconciliation that s. 35 demands.  It preserves the

Aboriginal interest pending claims resolution and fosters a relationship between the

parties that makes possible negotiations, the preferred process for achieving ultimate

reconciliation: see S. Lawrence and P. Macklem, “From Consultation to

Reconciliation: Aboriginal Rights and the Crown’s Duty to Consult” (2000), 79 Can.

Bar Rev. 252, at p. 262.  Precisely what is required of the government may vary with

the strength of the claim and the circumstances.  But at a minimum, it must be

consistent with the honour of the Crown.
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D.  The Scope and Content of the Duty to Consult and Accommodate

39 The content of the duty to consult and accommodate varies with the

circumstances.  Precisely what duties arise in different situations will be defined as the

case law in this emerging area develops.  In general terms, however, it may be asserted

that the scope of the duty is proportionate to a preliminary assessment of the strength

of the case supporting the existence of the right or title, and to the seriousness of the

potentially adverse effect upon the right or title claimed.

40 In Delgamuukw, supra, at para. 168, the Court considered the duty to

consult and accommodate in the context of established claims.  Lamer C.J. wrote: 

The nature and scope of the duty of consultation will vary with the
circumstances.  In occasional cases, when the breach is less serious or
relatively minor, it will be no more than a duty to discuss important
decisions that will be taken with respect to lands held pursuant to
aboriginal title.  Of course, even in these rare cases when the minimum
acceptable standard is consultation, this consultation must be in good faith,
and with the intention of substantially addressing the concerns of the
aboriginal peoples whose lands are at issue.  In most cases, it will be
significantly deeper than mere consultation.  Some cases may even require
the full consent of an aboriginal nation, particularly when provinces enact
hunting and fishing regulations in relation to aboriginal lands.

41 Transposing this passage to pre-proof claims, one may venture the

following.  While it is not useful to classify situations into watertight compartments,

different situations requiring different responses can be identified.  In all cases, the

honour of the Crown requires that the Crown act with good faith to provide meaningful

consultation appropriate to the circumstances.  In discharging this duty, regard may

be had to the procedural safeguards of natural justice mandated by administrative law.
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42 At all stages, good faith on both sides is required.  The common thread on

the Crown’s part must be “the intention of substantially addressing [Aboriginal]

concerns” as they are raised (Delgamuukw, supra, at para. 168), through a meaningful

process of consultation.  Sharp dealing is not permitted.  However, there is no duty to

agree; rather, the commitment is to a meaningful process of consultation.  As for

Aboriginal claimants, they must not frustrate the Crown’s reasonable good faith

attempts, nor should they take unreasonable positions to thwart government from

making decisions or acting in cases where, despite meaningful consultation, agreement

is not reached: see Halfway River First Nation v. British Columbia (Ministry of

Forests), [1999] 4 C.N.L.R. 1 (B.C.C.A.), at p. 44; Heiltsuk Tribal Council v. British

Columbia (Minister of Sustainable Resource Management) (2003), 19 B.C.L.R. (4th)

107 (B.C.S.C.).  Mere hard bargaining, however, will not offend an Aboriginal

people’s right to be consulted.

43 Against this background, I turn to the kind of duties that may arise in

different situations.  In this respect, the concept of a spectrum may be helpful, not to

suggest watertight legal compartments but rather to indicate what the honour of the

Crown may require in particular circumstances.  At one end of the spectrum lie cases

where the claim to title is weak, the Aboriginal right limited, or the potential for

infringement minor.  In such cases, the only duty on the Crown may be to give notice,

disclose information, and discuss any issues raised in response to the notice.

“‘[C]onsultation’ in its least technical definition is talking together for mutual

understanding”: T. Isaac and A. Knox, “The Crown’s Duty to Consult Aboriginal

People” (2003), 41 Alta. L. Rev. 49, at p. 61.
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44 At the other end of the spectrum lie cases where a strong prima facie case

for the claim is established, the right and potential infringement is of high significance

to the Aboriginal peoples, and the risk of non-compensable damage is high.  In such

cases deep consultation, aimed at finding a satisfactory interim solution, may be

required.  While precise requirements will vary with the circumstances, the

consultation required at this stage may entail the opportunity to make submissions for

consideration, formal participation in the decision-making process, and provision of

written reasons to show that Aboriginal concerns were considered and to reveal the

impact they had on the decision.  This list is neither exhaustive, nor mandatory for

every case. The government may wish to adopt dispute resolution procedures like

mediation or administrative regimes with impartial decision-makers in complex or

difficult cases. 

45 Between these two extremes of the spectrum just described, will lie other

situations.  Every case must be approached individually.  Each must also be

approached flexibly, since the level of consultation required may change as the process

goes on and new information comes to light.  The controlling question in all situations

is what is required to maintain the honour of the Crown and to effect reconciliation

between the Crown and the Aboriginal peoples with respect to the interests at stake.

Pending settlement, the Crown is bound by its honour to balance societal and

Aboriginal interests in making decisions that may affect Aboriginal claims.  The

Crown may be required to make decisions in the face of disagreement as to the

adequacy of its response to Aboriginal concerns.  Balance and compromise will then

be necessary.  



- 27 -

46 Meaningful consultation may oblige the Crown to make changes to its

proposed action based on information obtained through consultations.  The New

Zealand Ministry of Justice’s Guide for Consultation with Mäori (1997) provides

insight (at pp. 21 and 31):

Consultation is not just a process of exchanging information.  It also
entails testing and being prepared to amend policy proposals in the light
of information received, and providing feedback.  Consultation therefore
becomes a process which should ensure both parties are better informed
. . . . 

. . .

. . .  genuine consultation means a process that involves . . .:

• gathering information to test policy proposals
• putting forward proposals that are not yet finalised
• seeking Mäori opinion on those proposals
• informing Mäori of all relevant information upon which those

proposals are based
• not promoting but listening with an open mind to what Mäori have

to say
• being prepared to alter the original proposal
• providing feedback both during the consultation process and after

the decision-process.

47 When the consultation process suggests amendment of Crown policy, we

arrive at the stage of accommodation.  Thus the effect of good faith consultation may

be to reveal a duty to accommodate.  Where a strong prima facie case exists for the

claim, and the consequences of the government’s proposed decision may adversely

affect it in a significant way, addressing the Aboriginal concerns may require taking

steps to avoid irreparable harm or to minimize the effects of infringement, pending

final resolution of the underlying claim.  Accommodation is achieved through

consultation, as this Court recognized in R. v. Marshall, [1999] 3 S.C.R. 533, at para.

22:  “. . . the process of accommodation of the treaty right may best be resolved by

consultation and negotiation”.  
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48 This process does not give Aboriginal groups a veto over what can be done

with land pending final proof of the claim.  The Aboriginal “consent” spoken of in

Delgamuukw is appropriate only in cases of established rights, and then by no means

in every case.  Rather, what is required is a process of balancing interests, of give and

take. 

49 This flows from the meaning of “accommodate”.  The terms

“accommodate” and “accommodation” have been defined as to “adapt, harmonize,

reconcile” . . . “an adjustment or adaptation to suit a special or different purpose . . .

a convenient arrangement; a settlement or compromise”:  Concise Oxford Dictionary

of Current English (9th ed. 1995), at p. 9.  The accommodation that may result from

pre-proof consultation is just this — seeking compromise in an attempt to harmonize

conflicting interests and move further down the path of reconciliation.  A commitment

to the process does not require a duty to agree.  But it does require good faith efforts

to understand each other’s concerns and move to address them. 

50 The Court’s decisions confirm this vision of accommodation.  The Court

in Sparrow raised the concept of accommodation, stressing the need to balance

competing societal interests with Aboriginal and treaty rights.  In R. v. Sioui, [1990]

1 S.C.R. 1025, at p. 1072, the Court stated that the Crown bears the burden of proving

that its occupancy of lands “cannot be accommodated to reasonable exercise of the

Hurons’ rights”.  And in R. v. Côté, [1996] 3 S.C.R. 139, at para. 81, the Court spoke

of whether restrictions on Aboriginal rights “can be accommodated with the Crown’s

special fiduciary relationship with First Nations”.  Balance and compromise are

inherent in the notion of reconciliation.  Where accommodation is required in making
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decisions that may adversely affect as yet unproven Aboriginal rights and title claims,

the Crown must balance Aboriginal concerns reasonably with the potential impact of

the decision on the asserted right or title and with other societal interests.

51 It is open to governments to set up regulatory schemes to address the

procedural requirements appropriate to different problems at different stages, thereby

strengthening the reconciliation process and reducing recourse to the courts.  As noted

in R. v. Adams, [1996] 3 S.C.R. 101, at para. 54, the government “may not simply

adopt an unstructured discretionary administrative regime which risks infringing

aboriginal rights in a substantial number of applications in the absence of some

explicit guidance”.  It should be observed that, since October 2002, British Columbia

has had a Provincial Policy for Consultation with First Nations to direct the terms of

provincial ministries’ and agencies’ operational guidelines.  Such a policy, while

falling short of a regulatory scheme, may guard against unstructured discretion and

provide a guide for decision-makers.

E.  Do Third Parties Owe a Duty to Consult and Accommodate?

52 The Court of Appeal found that Weyerhaeuser, the forestry contractor

holding T.F.L. 39, owed the Haida people a duty to consult and accommodate.  With

respect, I cannot agree.

53 It is suggested (per Lambert J.A.) that a third party’s obligation to consult

Aboriginal peoples may arise from the ability of the third party to rely on justification

as a defence against infringement.  However, the duty to consult and accommodate,

as discussed above, flows from the Crown’s assumption of sovereignty over lands and
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resources formerly held by the Aboriginal group.  This theory provides no support for

an obligation on third parties to consult or accommodate.  The Crown alone remains

legally responsible for the consequences of its actions and interactions with third

parties, that affect Aboriginal interests.  The Crown may delegate procedural aspects

of consultation to industry proponents seeking a particular development; this is not

infrequently done in environmental assessments.  Similarly, the terms of T.F.L. 39

mandated Weyerhaeuser to specify measures that it would take to identify and consult

with “aboriginal people claiming an aboriginal interest in or to the area” (Tree Farm

Licence No. 39, Haida Tree Farm Licence, para. 2.09(g)(ii)).  However, the ultimate

legal responsibility for consultation and accommodation rests with the Crown.  The

honour of the Crown cannot be delegated.

54 It is also suggested (per Lambert J.A.) that third parties might have a duty

to consult and accommodate on the basis of the trust law doctrine of “knowing

receipt”.  However, as discussed above, while the Crown’s fiduciary obligations and

its duty to consult and accommodate share roots in the principle that the Crown’s

honour is engaged in its relationship with Aboriginal peoples, the duty to consult is

distinct from the fiduciary duty that is owed in relation to particular cognizable

Aboriginal interests.  As noted earlier, the Court cautioned in Wewaykum against

assuming that a general trust or fiduciary obligation governs all aspects of relations

between the Crown and Aboriginal peoples.  Furthermore, this Court in Guerin v. The

Queen, [1984] 2 S.C.R. 335, made it clear that the “trust-like” relationship between the

Crown and Aboriginal peoples is not a true “trust”, noting that “[t]he law of trusts is

a highly developed, specialized branch of the law” (p. 386).  There is no reason to graft

the doctrine of knowing receipt onto the special relationship between the Crown and

Aboriginal peoples.  It is also questionable whether businesses acting on licence from
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the Crown can be analogized to persons who knowingly turn trust funds to their own

ends.

55 Finally, it is suggested (per Finch C.J.B.C.) that third parties should be

held to the duty in order to provide an effective remedy.  The first difficulty with this

suggestion is that remedies do not dictate liability.  Once liability is found, the

question of remedy arises.  But the remedy tail cannot wag the liability dog.  We

cannot sue a rich person, simply because the person has deep pockets or can provide

a desired result.   The second problem is that it is not clear that the government lacks

sufficient remedies to achieve meaningful consultation and accommodation.  In this

case, Part 10 of T.F.L. 39 provided that the Ministry of Forests could vary any permit

granted to Weyerhaeuser to be consistent with a court’s determination of Aboriginal

rights or title. The government may also require Weyerhaeuser to amend its

management plan if the Chief Forester considers that interference with an Aboriginal

right has rendered the management plan inadequate (para. 2.38(d)).  Finally, the

government can control by legislation, as it did when it introduced the Forestry

Revitalization Act, S.B.C. 2003, c. 17, which claws back 20 percent of all licensees’

harvesting rights, in part to make land available for Aboriginal peoples.  The

government’s legislative authority over provincial natural resources gives it a powerful

tool with which to respond to its legal obligations. This, with respect, renders

questionable the statement by Finch C.J.B.C. that the government “has no capacity to

allocate any part of that timber to the Haida without Weyerhaeuser’s consent or co-

operation” ((2002), 5 B.C.L.R. (4th) 33, at para. 119).  Failure to hold Weyerhaeuser

to a duty to consult and accommodate does not make the remedy “hollow or illusory”.
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56 The fact that third parties are under no duty to consult or accommodate

Aboriginal concerns does not mean that they can never be liable to Aboriginal peoples.

If they act negligently in circumstances where they owe Aboriginal peoples a duty of

care, or if they breach contracts with Aboriginal peoples or deal with them dishonestly,

they may be held legally liable.  But they cannot be held liable for failing to discharge

the Crown’s duty to consult and accommodate.

F.  The Province’s Duty

57 The Province of British Columbia argues that any duty to consult or

accommodate rests solely with the federal government.  I cannot accept this argument.

58 The Province’s argument rests on s. 109 of the Constitution Act, 1867,

which provides that “[a]ll Lands, Mines, Minerals, and Royalties belonging to the

several Provinces of Canada . . . at the Union . . . shall belong to the several

Provinces.”  The Province argues that this gives it exclusive right to the land at issue.

This right, it argues, cannot be limited by the protection for Aboriginal rights found

in s. 35 of the Constitution Act, 1982.  To do so, it argues, would “undermine the

balance of federalism” (Crown’s factum, at para. 96).

59 The answer to this argument is that the Provinces took their interest in land

subject to “any Interest other than that of the Province in the same” (s. 109).  The duty

to consult and accommodate here at issue is grounded in the assertion of Crown

sovereignty which pre-dated the Union.  It follows that the Province took the lands

subject to this duty.  It cannot therefore claim that s. 35 deprives it of powers it would

otherwise have enjoyed.  As stated in St. Catherine’s Milling and Lumber Co. v. The



- 33 -

Queen (1888), 14 App. Cas. 46 (P.C.), lands in the Province are “available to [the

Province] as a source of revenue whenever the estate of the Crown is disencumbered

of the Indian title” (p. 59).  The Crown’s argument on this point has been canvassed

by this Court in Delgamuukw, supra, at para. 175, where Lamer C.J. reiterated the

conclusions in St. Catherine’s Milling, supra.  There is therefore no foundation to the

Province’s argument on this point.

G.  Administrative Review

60 Where the government’s conduct is challenged on the basis of allegations

that it failed to discharge its duty to consult and accommodate pending claims

resolution, the matter may go to the courts for review.  To date, the Province has

established no process for this purpose.  The question of what standard of review the

court should apply in judging the adequacy of the government’s efforts cannot be

answered in the absence of such a process.  General principles of administrative law,

however, suggest the following.

61 On questions of law, a decision-maker must generally be correct: for

example, Paul v. British Columbia (Forest Appeals Commission), [2003] 2 S.C.R. 585,

2003 SCC 55.  On questions of fact or mixed fact and law, on the other hand, a

reviewing body may owe a degree of deference to the decision-maker.  The existence

or extent of the duty to consult or accommodate is a legal question in the sense that it

defines a legal duty.  However, it is typically premised on an assessment of the facts.

It follows that a degree of deference to the findings of fact of the initial adjudicator

may be appropriate.  The need for deference and its degree will depend on the nature

of the question the tribunal was addressing and the extent to which the facts were
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within the expertise of the tribunal: Law Society of New Brunswick v. Ryan, [2003] 1

S.C.R. 247, 2003 SCC 20; Paul, supra.  Absent error on legal issues, the tribunal may

be in a better position to evaluate the issue than the reviewing court, and some degree

of deference may be required.  In such a case, the standard of review is likely to be

reasonableness. To the extent that the issue is one of pure law, and can be isolated

from the issues of fact, the standard is correctness.  However, where the two are

inextricably entwined, the standard will likely be reasonableness: Canada (Director

of Investigation and Research) v. Southam Inc., [1997] 1 S.C.R. 748.

62 The process itself would likely fall to be examined on a standard of

reasonableness.  Perfect satisfaction is not required; the question is whether the

regulatory scheme or government action “viewed as a whole, accommodates the

collective aboriginal right in question”:  Gladstone, supra, at para. 170.  What is

required is not perfection, but reasonableness.  As stated in Nikal, supra, at para. 110,

“in . . . information and consultation the concept of reasonableness must come into

play. . . . So long as every reasonable effort is made to inform and to consult, such

efforts would suffice.”  The government is required to make reasonable efforts to

inform and consult.  This suffices to discharge the duty.

63 Should the government misconceive the seriousness of the claim or impact

of the infringement, this question of law would likely be judged by correctness.  Where

the government is correct on these matters and acts on the appropriate standard, the

decision will be set aside only if the government’s process is unreasonable.  The focus,

as discussed above, is not on the outcome, but on the process of consultation and

accommodation.
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H.  Application to the Facts

(1)  Existence of the Duty

64 The question is whether the Province had knowledge, real or constructive,

of the potential existence of Aboriginal right or title and contemplated conduct that

might adversely affect them.  On the evidence before the Court in this matter, the

answer must unequivocally be “yes”.

65 The Haida have claimed title to all of Haida Gwaii for at least 100 years.

The chambers judge found that they had expressed objections to the Province for a

number of years regarding the rate of logging of old-growth forests, methods of

logging, and the environmental effects of logging.  Further, the Province was aware

since at least 1994 that the Haida objected to replacement of T.F.L. 39 without their

consent and without accommodation with respect to their title claims.  As found by the

chambers judge, the Province has had available evidence of the Haida’s exclusive use

and occupation of some areas of Block 6 “[s]ince 1994, and probably much earlier”.

The Province has had available to it evidence of the importance of red cedar to the

Haida culture since before 1846 (the assertion of British sovereignty). 

66 The Province raises concerns over the breadth of the Haida’s claims,

observing that “[i]n a separate action the Haida claim aboriginal title to all of the

Queen Charlotte Islands, the surrounding waters, and the air space. . . .  The Haida

claim includes the right to the exclusive use, occupation and benefit of the land, inland

waters, seabed, archipelagic waters and air space” (Crown’s factum, at para. 35).

However, consideration of the duty to consult and accommodate prior to proof of a
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right does not amount to a prior determination of the case on its merits.  Indeed, it

should be noted that, prior to the chambers judge’s decision in this case, the Province

had successfully moved to sever the question of the existence and infringement of

Haida title and rights from issues involving the duty to consult and accommodate.  The

issues were clearly separate in the proceedings, at the Province’s instigation.

67 The chambers judge ascertained that the Province knew that the potential

Aboriginal right and title applied to Block 6, and could be affected by the decision to

replace T.F.L. 39.  On this basis, the honour of the Crown mandated consultation prior

to making a decision that might adversely affect the claimed Aboriginal title and

rights.

(2)  Scope of the Duty

68 As discussed above, the scope of the consultation required will be

proportionate to a preliminary assessment of the strength of the case supporting the

existence of the right or title, and to the seriousness of the potentially adverse effect

upon the right or title claimed. 

(i) Strength of the Case

69 On the basis of evidence described as “voluminous”, the chambers judge

found, at para. 25, a number of conclusions to be “inescapable” regarding the Haida’s

claims.  He found that the Haida had inhabited Haida Gwaii continuously since at least

1774, that they had never been conquered, never surrendered their rights by treaty, and

that their rights had not been extinguished by federal legislation.  Their culture has
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utilized red cedar from old-growth forests on both coastal and inland areas of what is

now Block 6 of T.F.L. 39 since at least 1846. 

70 The chambers judge’s thorough assessment of the evidence distinguishes

between the various Haida claims relevant to Block 6.  On the basis of a thorough

survey of the evidence, he found, at para. 47: 

(1) a “reasonable probability” that the Haida may establish title to “at least

some parts” of the coastal and inland areas of Haida Gwaii, including

coastal areas of Block 6.  There appears to be a “reasonable possibility”

that these areas will include inland areas of Block 6;

(2) a “substantial probability” that the Haida will be able to establish an

aboriginal right to harvest old-growth red cedar trees from both coastal

and inland areas of Block 6.

The chambers judge acknowledged that a final resolution would require a great deal

of further evidence, but said he thought it “fair to say that the Haida claim goes far

beyond the mere ‘assertion’ of Aboriginal title” (para. 50).

71 The chambers judge’s findings grounded the Court of Appeal’s conclusion

that the Haida claims to title and Aboriginal rights were “supported by a good prima

facie case” (para. 49).  The strength of the case goes to the extent of the duty that the

Province was required to fulfill.  In this case the evidence clearly supports a

conclusion that, pending a final resolution, there was a prima facie case in support of
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Aboriginal title, and a strong prima facie case for the Aboriginal right to harvest red

cedar.  

(ii) Seriousness of the Potential Impact

72 The evidence before the chambers judge indicated that red cedar has long

been integral to Haida culture.  The chambers judge considered that there was a

“reasonable probability” that the Haida would be able to establish infringement of an

Aboriginal right to harvest red cedar “by proof that old-growth cedar has been and will

continue to be logged on Block 6, and that it is of limited supply” (para. 48).  The

prospect of continued logging of a resource in limited supply points to the potential

impact on an Aboriginal right of the decision to replace T.F.L. 39.

73 Tree Farm Licences are exclusive, long-term licences.  T.F.L. 39 grants

exclusive rights to Weyerhaeuser to harvest timber within an area constituting almost

one quarter of the total land of Haida Gwaii.  The chambers judge observed that “it [is]

apparent that large areas of Block 6 have been logged off” (para. 59).  This points to

the potential impact on Aboriginal rights of the decision to replace T.F.L. 39. 

74 To the Province’s credit, the terms of T.F.L. 39 impose requirements on

Weyerhaeuser with respect to Aboriginal peoples.  However, more was required.

Where the government has knowledge of an asserted Aboriginal right or title, it must

consult the Aboriginal peoples on how exploitation of the land should proceed.

75 The next question is when does the duty to consult arise?  Does it arise at

the stage of granting a Tree Farm Licence, or only at the stage of granting cutting



- 39 -

permits?  The T.F.L. replacement does not itself authorize timber harvesting, which

occurs only pursuant to cutting permits.  T.F.L. replacements occur periodically, and

a particular T.F.L. replacement decision may not result in the substance of the asserted

right being destroyed.  The Province argues that, although it did not consult the Haida

prior to replacing the T.F.L., it “has consulted, and continues to consult with the Haida

prior to authorizing any cutting permits or other operational plans” (Crown’s factum,

at para. 64).

76 I conclude that the Province has a duty to consult and perhaps

accommodate on T.F.L. decisions.  The T.F.L. decision reflects the strategic planning

for utilization of the resource.  Decisions made during strategic planning may have

potentially serious impacts on Aboriginal right and title.  The holder of T.F.L. 39 must

submit a management plan to the Chief Forester every five years, to include

inventories of the licence area’s resources, a timber supply analysis, and a “20-Year

Plan” setting out a hypothetical sequence of cutblocks.  The inventories and the timber

supply analysis form the basis of the determination of the allowable annual cut

(“A.A.C.”) for the licence.  The licensee thus develops the technical information based

upon which the A.A.C. is calculated.  Consultation at the operational level thus has

little effect on the quantity of the annual allowable cut, which in turn determines

cutting permit terms.  If consultation is to be meaningful, it must take place at the stage

of granting or renewing Tree Farm Licences.

77 The last issue is whether the Crown’s duty went beyond consultation on

T.F.L. decisions, to accommodation.  We cannot know, on the facts here, whether

consultation would have led to a need for accommodation.  However, the strength of

the case for both the Haida title and the Haida right to harvest red cedar, coupled with
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the serious impact of incremental strategic decisions on those interests, suggest that

the honour of the Crown may well require significant accommodation to preserve the

Haida interest pending resolution of their claims.

(3)  Did the Crown Fulfill its Duty?

78 The Province did not consult with the Haida on the replacement of T.F.L.

39.  The chambers judge found, at para. 42:

[O]n the evidence presented, it is apparent that the Minister refused to
consult with the Haida about replacing T.F.L. 39 in 1995 and 2000, on the
grounds that he was not required by law to consult, and that such
consultation could not affect his statutory duty to replace T.F.L. 39.

In both this Court and the courts below, the Province points to various measures and

policies taken to address Aboriginal interests.  At this Court, the Province argued that

“[t]he Haida were and are consulted with respect to forest development plans and

cutting permits. . . . Through past consultations with the Haida, the Province has taken

various steps to mitigate the effects of harvesting . . .” (Crown’s factum, at para. 75).

However, these measures and policies do not amount to and cannot substitute for

consultation with respect to the decision to replace T.F.L. 39 and the setting of the

licence’s terms and conditions.

79 It follows, therefore, that the Province failed to meet its duty to engage in

something significantly deeper than mere consultation.  It failed to engage in any

meaningful consultation at all.

III.  Conclusion
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80 The Crown’s appeal is dismissed and Weyerhaeuser’s appeal is allowed.

The British Columbia Court of Appeal’s order is varied so that the Crown’s obligation

to consult does not extend to Weyerhaeuser.  The Crown has agreed to pay the costs

of the respondents regarding the application for leave to appeal and the appeal.

Weyerhaeuser shall be relieved of any obligation to pay the costs of the Haida in the

courts below.  It is not necessary to answer the constitutional question stated in this

appeal.
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Public utilities -- Electricity -- Licences -- National Energy Board

granting licences for export of electrical power to U.S. -- Licences granted subject

to environmental assessments of future generating facilities -- Whether Board erred

in granting licences -- National Energy Board Act, R.S.C., 1985, c. N-7 --

Environmental Assessment and Review Process Guidelines Order, SOR/84-467.

Following lengthy public hearings at which the appellants made

numerous submissions, the National Energy Board granted Hydro-Québec

licences for the export of electrical power to the states of New York and

Vermont.  At the time the licence applications were filed, the Board was

required to satisfy itself both that the power sought to be exported was not

needed to meet reasonably foreseeable Canadian requirements and that the price

to be charged by the power authority was just and reasonable in relation to the

public interest.  After the hearings but prior to the Board's ruling, these two

explicit criteria were removed from the National Energy Board Act, leaving only

the requirement that the Board is to have regard to all conditions that appear to

it to be relevant.  In evaluating the environmental impact of the applications, the

Board considered itself bound by both its own Act as amended and the

Environmental Assessment and Review Process Guidelines Order.  The licences

were granted subject to two conditions relating to the successful completion of

environmental assessments of future generating facilities.  The Federal Court of

Appeal rejected the appellants' argument that the Board erred in several respects

in granting the licences, but allowed the appeal by Hydro-Québec and the

Attorney General of Quebec, concluding that the Board had exceeded its

jurisdiction in imposing the environmental assessment conditions.  It severed

these two conditions and allowed the licences to stand.  This appeal is to
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determine (1) whether the Board properly conducted the required social

cost-benefit review; (2) whether the Board's failure to require that

Hydro-Québec disclose in full the assumptions and methodologies on which its

cost-benefit review was based breached the requirements of procedural fairness;

(3) whether the Board owed the appellants a fiduciary duty in the exercise of its

decision-making power, and, if so, whether the requirements of this duty were

fulfilled; (4) whether the Board's decision affects the appellants' aboriginal

rights; and (5) whether the Board failed to follow the requirements of its own

Act and of the Guidelines Order in conducting its environmental impact

assessment.

Held:  The appeal should be allowed and the order of the Board

restored.

Hydro-Québec provided evidence on which the Board could

reasonably conclude that the consideration of cost recoverability was satisfied. 

The Board did not err in considering relevant to this issue the fact that the

export contracts had received the approval of the province.  Also, as this was

only one of the factors considered, the Board did not improperly delegate its

decision-making responsibility.  It has not been shown that the Board's

discretion to determine what evidence is relevant to its decision was improperly

exercised in this case so as to result in inadequate disclosure to the appellants. 

The Board had sufficient evidence before it to make a valid finding that all

costs would be recovered, and the appellants were given access to all the

material before the Board.  While there is a fiduciary relationship between the

federal Crown and the aboriginal peoples of Canada, the function of the Board
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in deciding whether to grant an export licence is quasi-judicial and inherently

inconsistent with the imposition of a relationship of utmost good faith between

the Board and a party appearing before it.  The fiduciary relationship between

the Crown and the appellants thus does not impose a duty on the Board to make

its decisions in the appellants' best interests, or to change its hearing process so

as to impose superadded requirements of disclosure.  Moreover, even assuming

that the Board should have taken into account the existence of the fiduciary

relationship between the Crown and the appellants, the Board's actions in this

case would have met the requirements of such a duty.  The appellants had

access to all the evidence that was before the Board, were able to make

submissions and argument in reply, and were entitled to cross-examine the

witnesses called by Hydro-Québec.  On the issue of whether the Board's

decision will have a negative impact on the appellants' aboriginal rights, it is not

possible to evaluate realistically the impact of the Board's decision on the

appellants' rights without reference to the James Bay Agreement, on which the

appellants disavowed reliance.  Moreover, even assuming that the Board's

decision is one that has, prima facie, an impact on the appellants' aboriginal

rights, and that for the Board to justify its interference it must at the very least

conduct a rigorous, thorough, and proper cost-benefit review, the review carried

out in this case was not wanting in this respect.

The Board did not exceed its jurisdiction under the National Energy

Board Act in considering the environmental effects of the construction of future

generating facilities as they related to the proposed export, an area of federal

responsibility.  The Court of Appeal erred in limiting the scope of the Board's

environmental inquiry to the effects on the environment of the transmission of
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power by a line of wire across the border.  Even though the Board found that

the new facilities contemplated would have to be built in any event to supply

increasing domestic needs, if the construction of new facilities is required to

serve the demands of the export contract, among other needs, then the

environmental effects of the construction of such facilities are related to the

export.  In these circumstances, it becomes appropriate for the Board to

consider the source of the electrical power to be exported, and the

environmental costs that are associated with the generation of that power.  In

defining the jurisdictional limits of the Board, this Court must be careful to

ensure that the Board's authority is truly limited to matters of federal concern,

but the scope of its inquiry must not be narrowed to such a degree that the

function of the Board is rendered meaningless or ineffective.  The Board met its

obligations under the Guidelines Order in attaching to the licence the two

impugned conditions.  Having concluded that the environmental effects of the

construction and operation of the planned facilities were unknown, the Board

was required by s. 12(d) of the Order to see either that the proposal was

subjected to further study and subsequent rescreening, or that it was submitted

to a public review.  The conditions imposed by the Board meet in substance this

obligation.  They do not amount to an improper delegation of the Board's

responsibility under the Guidelines Order, but rather are an attempt to avoid the

duplication warned against in the Order, while continuing the Board's

jurisdiction over this matter.



- 6 -

Cases Cited

Referred to:  R. v. Sparrow, [1990] 1 S.C.R. 1075; Bell Canada v.

Canada (Canadian Radio-television and Telecommunications Commission), [1989]

1 S.C.R. 1722; In re Canadian Radio-Television Commission and in re London

Cable TV Ltd., [1976] 2 F.C. 621; Parke, Davis & Co. v. Fine Chemicals of

Canada Ltd., [1959] S.C.R. 219; Martineau v. Matsqui Institution Disciplinary

Board, [1980] 1 S.C.R. 602; Cardinal v. Director of Kent Institution, [1985] 2

S.C.R. 643; Lakeside Colony of Hutterian Brethren v. Hofer, [1992] 3 S.C.R. 165;

Guerin v. The Queen, [1984] 2 S.C.R. 335; Lac Minerals Ltd. v. International

Corona Resources Ltd., [1989] 2 S.C.R. 574; Committee for Justice and Liberty v.

National Energy Board, [1978] 1 S.C.R. 369; Gitludahl v. Minister of Forests,

B.C.S.C., Vancouver A922935, August 13, 1992; Dick v. The Queen, F.C.T.D.,

T-951-89, June 3, 1992; Friends of the Oldman River Society v. Canada (Minister

of Transport), [1992] 1 S.C.R. 3; Canadian Wildlife Federation Inc. v. Canada

(Minister of the Environment) (1989), 4 C.E.L.R. (N.S.) 201 (F.C.T.D.), aff'd

[1991] 1 F.C. 641 (C.A.); Friends of the Island Inc. v. Canada (Minister of Public

Works), [1993] 2 F.C. 229.

Statutes and Regulations Cited

Act to amend the National Energy Board Act and to repeal certain enactments in
consequence thereof, S.C. 1990, c. 7, s. 32.

Constitution Act, 1867, s. 91(2).

Constitution Act, 1982, s. 35(1).

Environmental Assessment and Review Process Guidelines Order, SOR/84-467,
ss. 2, 3, 4(1), 5(1), 6, 8, 10(2), 12.



- 7 -

Hydro-Québec Act, R.S.Q., c. H-5, s. 24.

James Bay and Northern Quebec Native Claims Settlement Act, S.C. 1976-77,
c. 32.

National Energy Board Act, R.S.C., 1985, c. N-7 [am. 1990, c. 7], ss. 2, 22(1),
24, 118, 119.02, 119.03, 119.06(2), 119.07, 119.08, 119.09, 119.093.

National Energy Board Part VI Regulations, C.R.C. 1978, c. 1056, ss. 6, 15(m).

Authors Cited

Canada.  Energy, Mines and Resources Canada.  Canadian Electricity Policy. 
Ottawa:  Energy, Mines and Resources Canada, 1988.

Canada.  National Energy Board.  The Regulation of Electricity Exports:  Report
of an Inquiry By a Panel of the National Energy Board Following a Hearing
in November and December 1986.  Ottawa:  The Board, 1987.

APPEAL from a judgment of the Federal Court of Appeal, [1991] 3

F.C. 443, 83 D.L.R. (4th) 146, 7 C.E.L.R. (N.S.) 315, 132 N.R. 214, severing

conditions from licences granted by the National Energy Board, [1991] 2

C.N.L.R. 70, and allowing the licences to stand.  Appeal allowed.

Robert Mainville, Peter W. Hutchins and Johanne Mainville, for the

appellants.

Jean-Marc Aubry, Q.C., and René LeBlanc, for the respondent the

Attorney General of Canada.

Pierre Lachance and Jean Robitaille, for the respondent the Attorney

General of Quebec.



- 8 -

Pierre Bienvenu, Jean G. Bertrand and Bernard Roy, for the

respondent Hydro-Québec.

Judith B. Hanebury, for the respondent the National Energy Board.

Gregory J. McDade and Stewart A. G. Elgie, for the interveners.

The judgment of the Court was delivered by

IACOBUCCI J.  -- This appeal arises from the decision of the respondent

National Energy Board ("the Board") to grant to the respondent Hydro-Québec

licences for the export of electrical power to the states of New York and

Vermont.  This decision followed lengthy public hearings at which the Grand

Council of the Crees (of Quebec) and the Cree Regional Authority ("the

appellants"), along with other concerned groups, made numerous submissions.  

      The Attorneys General of Quebec and of Canada appeared as respondents to

this appeal, as did the Board.  The Court also heard the joint submissions of the

Sierra Legal Defence Fund, the Canadian Environmental Law Association,

Cultural Survival (Canada), Friends of the Earth and the Sierra Club of Canada

("the interveners"). 

      The appellants argued before the Federal Court of Appeal that the Board

erred in several respects in granting the licences.  The respondents Hydro-

Québec and the Attorney General of Quebec claimed that the Board erred in
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making the granting of the licences conditional on the successful completion of

environmental assessments of the power generation facilities contemplated by

Hydro-Québec for future construction.  The Federal Court of Appeal rejected

the argument of the appellants, and concluded that the Board had erred in

imposing the conditions impugned by the respondents.  The Court of Appeal

severed these conditions, and allowed the licences to stand.  The appellants now

appeal to this Court. 

I. Facts

      On July 28, 1989, Hydro-Québec applied to the Board for licences to export

blocks of power to New York and Vermont.  These applications involved nine

blocks of power which were to be provided over periods ranging from five to

twenty-two years, pursuant to two agreements signed with the U.S. power

companies that covered a total of 1 450 MW of power and were projected to

generate nearly $25 billion in income for Hydro-Québec.  The purpose of the

export was to raise sufficient revenue such that Hydro-Québec would be able to

implement its development plan for expansion to meet the constantly rising

demand for the provision of electrical services within the province.  

The Board held public hearings during the months of February and

March of 1990 on the application for licences for export.  A number of

interested parties, including the appellants, took part.  At the time the

applications were filed, the Board was required by s. 118 of the National Energy

Board Act, R.S.C., 1985, c. N-7, to satisfy itself both that the power sought to be

exported was not needed to meet reasonably foreseeable Canadian requirements
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at the relevant times, and that the price to be charged by the power authority

was just and reasonable.  After the hearings but prior to the Board's ruling, s.

118 was modified by the Act to amend the National Energy Board Act and to

repeal certain enactments in consequence thereof, S.C. 1990, c. 7  ("Bill C-23"). 

These two explicit criteria were removed from the statute, leaving only the

requirement that the Board is to have regard to all conditions that appear to it to

be relevant.  The parties made submissions before the Board on the effect of

these amendments.

On September 27, 1990, the Board granted the export licences,

subject to a list of conditions.  The appellants appealed the Board's decision to

grant the licences to the Federal Court of Appeal.  The respondents Hydro-

Québec and the Attorney General of Quebec also appealed the decision of the

Board, challenging the validity of the imposition of two of the conditions to the

licences, which related to environmental assessment of future generating

facilities.  The Federal Court of Appeal unanimously dismissed the appellants'

appeal and allowed the appeal of Hydro-Québec and the Attorney General of

Quebec.  The Court of Appeal severed the two conditions but otherwise allowed

the licences to stand.

II. Relevant Statutory Provisions

National Energy Board Act, R.S.C., 1985, c. N-7 (as amended by S.C. 1990,
c. 7):

2.  In this Act,
                 . . .

"export" means, with reference to
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(a) electricity, to send from Canada by a line of wire or other
conductor electricity produced in Canada,

. . .

22. (1) An appeal lies from a decision or order of the Board to the
Federal Court of Appeal on a question of law or of jurisdiction, after
leave to appeal is obtained from that Court.

24. (1). . . hearings before the Board with respect to the issuance,
revocation or suspension of certificates or of licences for the
exportation of gas or electricity or the importation of gas or for leave
to abandon the operation of a pipeline shall be public.

119.02  No person shall export any electricity except under and in
accordance with a permit issued under section 119.03 or a licence
issued under section 119.08.

119.03 (1) Except in the case of an application designated by order
of the Governor in Council under section 119.07, the Board shall, on
application to it and without holding a public hearing, issue a permit
authorizing the exportation of electricity.

(2) The application must be accompanied by the information that
under the regulations is to be furnished in connection with the
application.

119.06 (1) The Board may make a recommendation to the Minister,
which it shall make public, that an application for exportation of
electricity be designated by order of the Governor in Council under
section 119.07, and may delay issuing a permit during such period as
is necessary for the purpose of making such an order.

(2) In determining whether to make a recommendation, the Board
shall seek to avoid the duplication of measures taken in respect of the
exportation by the applicant and the government of the province from
which the electricity is exported, and shall have regard to all
considerations that appear to it to be relevant, including

. . .

(b) the impact of the exportation on the environment;

. . .

(d) such considerations as may be specified in the regulations.
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119.07 (1) The Governor in Council may make orders

(a) designating an application for exportation of electricity as an
application in respect of which section 119.08 applies; and

(b) revoking any permit issued in respect of the exportation.

. . .

(3) Where an order is made under subsection (1),

(a) no permit shall be issued in respect of the application; and

(b) any application in respect of the exportation shall be dealt with
as an application for a licence.

119.08 (1) The Board may, subject to section 24 and to the approval
of the Governor in Council, issue a licence for the exportation of
electricity in relation to which an order made under section 119.07 is
in force.

(2) In deciding whether to issue a licence, the Board shall have
regard to all considerations that appear to it to be relevant.

119.09 (1) The Board may, on the issuance of a permit, make the
permit subject to such terms and conditions respecting the matters
prescribed by the regulations as the Board considers necessary or
desirable in the public interest.

(2) The Board may, on the issuance of a licence, make the licence
subject to such terms and conditions as the Board may impose.

119.093 (1) The Board may revoke or suspend a permit or licence
issued in respect of the exportation of electricity

. . .

(b) where a holder of the permit or licence has contravened or
failed to comply with a term or condition of the permit or licence.

National Energy Board Part VI Regulations, C.R.C. 1978, c. 1056:
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6. (1) Every applicant for a licence for the exportation of power
shall furnish to the Board such information as the Board may require.

    (2) Without restricting the generality of subsection (1), the
information required to be furnished by any applicant described in
subsection (1) shall, unless otherwise authorized by the Board, include

. . .

(y) evidence that the applicant has obtained any licence, permit or
other form of approval required under any law of Canada or a
province respecting the electric power proposed to be exported;

(z) evidence to demonstrate that the price to be charged by the
applicant for electric power and energy exported by him is just and
reasonable in relation to the public interest, and in particular that
the export price

(i) would recover its appropriate share of the costs incurred in
Canada,

(ii) would not be less than the price to Canadians for equivalent
service in related areas, and

(iii) would not result in prices in the country to which the power
is exported being materially less than the least cost alternative
for power and energy at the same location within that country;
and

(aa) evidence on any environmental impact that would result 
from the generation of the power for export.

15. Every licence for the export of electric power and energy is
subject to such terms and conditions as the Board may prescribe and,
without restricting the generality of the foregoing, is subject to every
statement set out by the Board in the licence respecting

. . .

(m) the requirements for environmental protection.

Environmental Assessment and Review Process Guidelines Order, SOR/84-467:

2. In these Guidelines,

. . .

"proposal" includes any initiative, undertaking or activity for which the
Government of Canada has a decision making responsibility.
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3.  The Process shall be a self assessment process under which the
initiating department shall, as early in the planning process as possible
and before irrevocable decisions are taken, ensure that the
environmental implications of all proposals for which it is the decision
making authority are fully considered and where the implications are
significant, refer the proposal to the Minister for public review by a
Panel.

4. (1) An initiating department shall include in its consideration of
a proposal pursuant to section 3

(a) the potential environmental effects of the proposal and the
social effects directly related to those environmental effects,
including any effects that are external to Canadian territory; and

(b) the concerns of the public regarding the proposal and its
potential environmental effects.

5. (1) Where a proposal is subject to environmental regulation,
independently of the Process, duplication in terms of public reviews is
to be avoided.

  (2) For the purpose of avoiding the duplication referred to in
subsection (1), the initiating department shall use a public review under
the Process as a planning tool at the earliest stages of development of
the proposal rather than as a regulatory mechanism and make the
results of the public review available for use in any regulatory
deliberations respecting the proposal.

6. These Guidelines shall apply to any proposal

   . . .

(b) that may have an environmental effect on an area of federal
responsibility;

8. Where a board or an agency of the Government of Canada or a
regulatory body has a regulatory function in respect of a proposal, these
Guidelines shall apply to that board, agency or body only if there is no
legal impediment to or duplication resulting from the application of
these Guidelines.

10. (1) Every initiating department shall ensure that each proposal
for which it is the decision making authority shall be subject to an
environmental screening or initial assessment to determine whether,
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and the extent to which, there may be any potentially adverse
environmental effects from the proposal.

   (2) Any decisions to be made as a result of the environmental
screening or initial assessment referred to in subsection (1) shall be
made by the initiating department and not delegated to any other body.

12.  Every initiating department shall screen or assess each
proposal for which it is the decision making authority to determine if

    (a) the proposal is of a type identified by the list described under   
 paragraph 11(a) [one that would not produce any adverse             
environmental effects], in which case the proposal may                
automatically proceed;

    (b) the proposal is of a type identified by the list under paragraph  
  11(b) [one that would produce significant adverse environmental
    effects], in which case the proposal shall be referred to the
                         Minister for public review by a Panel;

    (c) the potentially adverse environmental effects that may be         
caused by the proposal are insignificant or mitigable with known    
technology, in which case the proposal may proceed or proceed     with
the mitigation, as the case may be;

    (d) the potentially adverse environmental effects that may be         
caused by the proposal are unknown, in which case the proposal    
shall either require further study and subsequent rescreening or      
reassessment or be referred to the Minister for public review by a    
Panel;

    (e) the potentially adverse environmental effects that may be         
caused by the proposal are significant, as determined in accordance  
  with criteria developed by the Office in cooperation with           the
initiating department, in which case the proposal shall be           referred
to the Minister for public review by a Panel; or

    (f) the potentially adverse environmental effects that may be caused
    by the proposal are unacceptable, in which case the proposal shall 
   either be modified and subsequently rescreened or reassessed or be
    abandoned.

 

III. Judgments Below

A. National Energy Board, Decision No. EH-3-89, August 1990 (Fredette,
Gilmour and Bélanger, members)
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      The Board wrote lengthy reasons for its decision, which set out in some detail

the status of the applicant, Hydro-Québec, the nature of the licences for which

Hydro-Québec was applying, and the evidence of the applicant as it related to

surplus, price, and fair market access, the three criteria expressly set out in the

former provisions of the National Energy Board Act.  The Board also considered the

nature of the export markets, the reliability of the system proposed for

implementing the export contracts, and the environmental impact of the exports for

which the applications were made.  

      The Board noted that, were the licences to be granted, sufficient power could

be generated to service the contracts by the combined use of the existing facilities

of Hydro-Québec as well as those contemplated by its development plan.  In other

words, the exports did not require the use of facilities other than those existing, or

already planned.  However, the Board found that some of the facilities

contemplated by the development plan for future construction would need to be

built earlier than if no power were to be exported.  The Board then examined the

submissions of the various interveners, along with those of the appellants, as to the

advisability of granting the licences.

      In its disposition of the application, the Board noted that the amendments to the

National Energy Board Act had removed the express requirement that the Board

satisfy itself that the power to be exported was surplus to reasonably foreseeable

Canadian requirements, and that the price to be charged was just and reasonable

in the public interest.  Nonetheless, there was nothing in the amended Act  which

would preclude the Board from taking these factors into account.  The Board

therefore explicitly considered the issues of cost recovery and whether pricing was
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competitive to rates charged within Canada.  On the issue of cost recovery, the

Board concluded (at p. 30):

The Board notes that Hydro-Québec did provide information on the
magnitude of the revenues expected to be generated by the proposed
export sales and that these would be significant, totalling more than
$24 billion. . . . In addition, Hydro-Québec provided some details on
the methodology used in carrying out its feasibility study as well as on
the economic, financial and other relevant assumptions underlying that
analysis.  The Board has examined this information and finds that the
methodology and assumptions described are reasonable.

The Board was accordingly persuaded that the export price charged would provide

for recovery of the applicable costs incurred in Canada.

      In evaluating the environmental impact of the application, the Board

considered itself bound by both its own Act and by the Environmental Assessment

and Review Process Guidelines Order, SOR/84-467 ("the EARP Guidelines Order").

The Board held (at pp. 37-38):

The Board recognizes that when electric utilities negotiate long-term
system-to-system firm sales agreements, there can be circumstances in
such arrangements that require capacity to come from generating
facilities to be built at some future date and for which the necessary
detailed environmental assessments have not been completed at the
time of the export application.  The proposed export contracts now
before the Board have been negotiated on this basis.  Nonetheless, for
the Board to reach its decision on Hydro-Québec's applications, and at
the same time meet its obligations under the Act and EARP Guidelines
Order, it must take into account the environmental impacts arising from
the construction of such future facilities.

      The Board granted the applications subject to several conditions.  In particular,

in order to satisfy itself that the electricity to be exported would originate from
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facilities that had been subjected to the appropriate environmental reviews, the

Board attached to the licence the following two conditions:

10.  This licence remains valid to the extent that

(a) any production facility required by Hydro-Québec to supply
the exports authorized herein, for which construction had not
yet been authorized pursuant to the evidence presented to the
Board at the EH-3-89 hearing that ended on 5 March 1990, will
have been subjected, prior to its construction, to the
appropriate environmental assessment and review procedures
as well as to the applicable environmental standards and
guidelines in accordance with federal government laws and
regulations.

(b) Hydro-Québec, following any of the environmental assessment
and review procedures mentioned in subcondition (a), will
have filed with the Board

    i)  a summary of all environmental impact assessments  
and reports on the conclusions and recommendations 
arising from the said assessment and review           
procedures;

    ii)  governmental authorizations received; and

       iii)  a statement of the measures that Hydro-Québec intends to
              take to minimize the negative environmental impacts.

11.  The generation of thermal energy to be exported hereunder shall
      not contravene relevant federal environmental standards or          
 guidelines.

B. Federal Court of Appeal, [1991] 3 F.C. 443 (Pratte, Marceau and
Desjardins JJ.A.)

      Writing for the Federal Court of Appeal, Marceau J.A. dealt first with the

validity of conditions 10 and 11 to the licence.  He noted that the Board had

imposed those conditions so as to meet its perceived mandate under the EARP

Guidelines Order.  In his view, this raised the questions of the application of this
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Order to the Board, and to Hydro-Québec as an agent of the Crown in right of the

Province, as well as the question of the constitutional validity of the Order itself.

      However, Marceau J.A. held that he did not have to deal with these concerns,

since it was clear that, in this case, the imposition by the Board of the conditions

to the licence emanated from its concerns as to the potential effects of the eventual

construction of the production facilities planned to meet the increased demand for

electrical power.  Marceau J.A. held that the Board had no jurisdiction to make the

granting of a licence to export certain goods subject to conditions which pertained

to their production.  He stated (at pp. 450-51):

The factors which may be relevant in considering an application for
leave to export electricity and the conditions which the Board may
place on its leave clearly cannot relate to anything but the export of
electricity.  Section 2 of the Act defines what is meant by export (in
French "exportation") in the case of electricity:

2. ...

"export" means, with reference to

(a) power, to send from Canada by a line of wire or other
                  conductor power produced in Canada...

It seems clear that, as it is understood in the Act with respect to
electricity, export does not cover production itself, and it is only
reasonable that this should be so.  Of course, anyone wishing to export
a good must produce it or arrange for it to be produced elsewhere, but
when he produces it or arranges for its production elsewhere he is not
exporting it, and when he is exporting it he is not producing it.

I do not think anyone would dispute for a moment that in
considering an application for leave to export electricity, the Board
must be concerned about the environmental consequences, since the
public interest is involved. . . .  However, the only question can be as
to the environmental consequences of the export, namely the
consequences for the environment of "[sending] from Canada . . .
power produced in Canada". 
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     Marceau J.A. held that the Board had therefore exceeded its jurisdiction in

affixing to the licence conditions 10 and 11.  That did not mean, however, that the

entire decision was vitiated.  Marceau J.A. found the two sections to be severable

from the remainder of the licence.

      Marceau J.A. then considered the contention of the appellants that the Board

erred in its decision to grant the licences.  The appellants argued that the Board

erred in taking into account the amendments to the National Energy Board Act

which came into force while its decision was reserved.  In the version of the Act

in force at the time of the application, and at the time of the subsequent hearing,

applicants for licences were required to satisfy the Board that the export price

charged would recover the appropriate share of the costs incurred in Canada.  This

condition was deleted from the version of the Act in force at the time that the

decision was rendered.  The appellants argued that, in following the new

provisions, the Board applied the requirement of cost recovery incorrectly.  

      Marceau J.A. noted that the new Act was designed to deregulate and simplify

the licence application process.  The express requirement of cost recovery had been

deleted.  The new provisions simply required the Board to take into consideration

all factors which appeared to it to be relevant.  Marceau J.A. held that the Board

was correct in considering itself bound by the new provisions of the Act.

Nonetheless, he found that, even if he was incorrect in so concluding, the argument

of the appellants did not lead anywhere.  The Board chose, despite the

amendments, to analyze the application in light of the former price criteria.
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      The appellants argued in the alternative that, if the Board did consider the issue

of cost recovery, it could not have concluded that this requirement was met, since

there was no direct evidence before the Board on this point.  Marceau J.A. agreed

that the evidence on this point was not direct in all respects.  In particular, the

financial data relating to proposed production facilities was reviewed by an

accountant, who then testified as to its veracity.  He held, however, that nothing

required the Board to decide this point on direct evidence.  There was persuasive

indirect evidence before it.  To reevaluate the weight of this evidence was not a

task for the courts, since appeals from decisions of the Board were limited by s. 22

of the National Energy Board Act to questions of law or jurisdiction.

IV. Issues on Appeal

      Although the parties to this appeal have made numerous specific allegations

of error on the part of the Board and of the Court of Appeal, discussed individually

below, the issues in this appeal can be reduced to the following three questions:

1. Did the Federal Court of Appeal err in holding that the National

Energy Board acted within its jurisdiction in granting the export

licences to the respondent Hydro-Québec?

2. Did the Federal Court of Appeal err in holding that the National

Energy Board erred in the exercise of its jurisdiction in its

imposition of conditions 10 and 11 of the licences?
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3. If the Federal Court of Appeal was not in error with respect to

these two findings, did it nonetheless err in holding that conditions

10 and 11 were severable from the rest of the licences?

V. Analysis

      The appellants challenge on a number of grounds the validity of the decision

of the Board to grant the export licences.  First, the appellants argue that the Board

did not properly conduct the required social cost-benefit review.  Second, they

argue that the failure of the Board to require that Hydro-Québec disclose in full the

assumptions and methodologies on which its cost-benefit review was based

breached the requirements of procedural fairness by depriving the appellants of the

opportunity for full participation in the review process.  Third, the appellants argue

that the Board owed them a fiduciary duty in the exercise of its decision-making

power, and that the requirements of this duty were not fulfilled.  Fourth, the

appellants assert that the decision of the Board affects their aboriginal rights, and

that the Board is therefore required to meet the justification test set out by this

Court in R. v. Sparrow, [1990] 1 S.C.R. 1075.  Finally, the appellants submit that

the Board failed to follow the requirements of its own Act and of the EARP

Guidelines Order in conducting its environmental impact assessment.  I will

consider each of these arguments in turn.

A. Social Cost-Benefit Review

     The appellants argue that the Board was required to carry out a social cost-

benefit review which would consider all direct and indirect costs, including
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economic and social costs, arising from the exports for which the licences were

sought.  The appellants claim that, in relying on solely the indirect evidence of

Hydro-Québec and the fact that the proposal had been approved by the government

of Quebec, the Board failed to carry out this review properly.  The duty to carry

out such a review is ostensibly found in the National Energy Board Part VI

Regulations, s. 6(2)(z)(i), which states:

   6. (1) Every applicant for a licence for the exportation of power shall
furnish to the Board such information as the Board may require.

   (2) Without restricting the generality of subsection (1), the
information required to be furnished by any applicant described in
subsection (1) shall, unless otherwise authorized by the Board, include

. . . 

(z) evidence to demonstrate that the price to be charged by the
applicant for electric power and energy exported by him is just and
reasonable in relation to the public interest, and in particular that
the export price

(i) would recover its appropriate share of the costs incurred in
Canada,

      It appears that both the Canadian Electricity Policy, September 1988, and the

Board's own internal report, entitled The Regulation of Electricity Exports, June

1987, interpret this requirement to mean that all direct and indirect costs, including

environmental, land use, and economic costs ("social costs"), should be

considered.  However, I need express no opinion on the correctness of these

interpretations or on whether the requirement in the regulations that the applicant

for a licence furnish such evidence also means that the Board is required to

consider it, especially in light of s. 119.08(2) of the Act, which gives the Board the
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discretion to determine which considerations are relevant to its decision, and of the

terms of s. 6(2) itself, which gives the Board the authority to dispense with proof

of any of the items specifically enumerated thereafter.  In this case, it is clear that

the Board considered that evidence of the nature and recoverability of such costs

was relevant to its decision (reasons of the Board, at p. 29).

While the respondents are correct in asserting that the principle of curial

deference applies to the weighing of the evidence by the Board in the exercise of

its discretion, this principle cannot be invoked to save a decision for which there

is no foundation in the evidence or that is based on irrelevant considerations.  Once

the Board decides that a particular factor is relevant to its decision, there must be

some evidence to support the conclusion reached relating to it.  The Board must

not act unreasonably in evaluating the evidence it requests to make its decision:

Bell Canada v. Canada (Canadian Radio-television and Telecommunications

Commission), [1989] 1 S.C.R. 1722.

      However, in this appeal, it cannot be said that the Board was without evidence

on which it could reasonably have concluded that the consideration of cost

recoverability was satisfied.  The Board, in its decision, summarized the evidence

given by Hydro-Québec on this point as follows (at p. 13):

Hydro-Québec did not supply the Board with copies of the cost-benefit
analyses for the advancement of facilities required to meet its
obligations under the two contracts.  Nevertheless it did provide
information on the methodology, assumptions and the revenues used
in the private and social cost-benefit analyses.  It also underlined that
the costs and benefits associated with the environmental impacts of the
advancement of production facilities had been considered, including
the funds necessary to compensate, if required, the economic losses
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resulting from impacts on forests, trapping regions or even agricultural
lands.

The Applicant provided additional proof to demonstrate that the export
price would allow recovery of the appropriate costs in Canada while
maintaining the confidentiality of certain of its financial information.
To that end, Hydro-Québec hired a chartered accountant whose
mandate was to undertake verification of the accuracy of the
assessment. . . . 

The accountant testified before the Board and was cross-examined by the

appellants.

      It is, of course, insufficient for Hydro-Québec to ask the Board simply to

accept a bare assertion that all costs will be recovered.  However, that is not what

happened in this case.  Hydro-Québec provided evidence on which the Board could

reasonably conclude that the requirement in s. 6(2)(z)(i) was met.  This is evident

from the conclusions of the Board, which state (at pp. 30-31):

The Board notes that Hydro-Québec did provide information on the
magnitude of the revenues expected to be generated by the proposed
export sales and that these would be significant, totalling more than
$24 billion. . . .  In addition, Hydro-Québec provided some details on
the methodology used in carrying out its feasibility study as well as on
the economic, financial and other relevant assumptions underlying that
analysis.  The Board has examined this information and finds that the
methodology and assumptions described are reasonable. . . .The fact
that the provincial government has concurred with Hydro-Québec by
approving the export contracts. . . suggests to the Board that the exports
are projected to yield net benefits to Québec.

Interveners raised concerns with regard to potential adverse
environmental impacts outside of Québec but any specific costs that
might be associated with such impacts were not identified.  There were
no other identified costs. . . .

Finally, the Board is convinced that the parties to these contracts have
negotiated at arm's length and under free market conditions.  The Board
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thus has no reason to believe that there would not be net benefits
accruing from the proposed exports.

      The interveners argued that the final sentence in this passage shows that the

Board made its decision in the absence of positive evidence on cost recovery.

When the sentence is read in context, however, it indicates rather that the Board

was satisfied on the evidence before it that the relevant costs would be recovered.

The Board cannot simply rely on the conclusions of the respondent as to cost

recovery without evaluating their validity, but that does not appear to have been

the situation here.  Moreover, a prohibition on the reliance on the unsubstantiated

affirmations of the applicant should not be transformed into a duty on the Board

to conduct its own independent analysis where such an undertaking is unnecessary.

      The Board did consider relevant to the issue of cost recovery, in addition to the

evidence presented by Hydro-Québec, the fact that the export contracts had

received the approval of the province.  Evidence of such approval is expressly

referred to in s. 6(2)(y) of the Part VI Regulations as a factor which the Board may

wish to consider.  The appellants contend, however, that this approval is irrelevant

to the s. 6(2)(z)(i) cost-benefit analysis, as the orders-in-council pursuant to the

Hydro-Québec Act, R.S.Q., c. H-5, under which provincial approval was given,

require only that the contracts be consistent with sound financial management, not

that they be in the public interest.  Section 24 of the Hydro-Québec Act requires

Hydro-Québec to maintain the rates charged for power at a sufficient level to

defray operating expenditures and interest on its debt.  In my view, sound financial

management of a public utility is part of the public interest. While such a factor is

obviously only one of the many relevant considerations in such a determination,
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it cannot be said that evidence of governmental approval is wholly irrelevant in the

context of cost recovery, such that the Board committed a jurisdictional error in

considering it.  

      I also reject the appellants' argument that the mere fact that all contracts in

Quebec require such approval renders consideration of this factor by the Board an

improper delegation of its decision-making power.  The Board must, of course,

make its own decision as to whether the cost-benefit requirement is satisfied.  It

cannot delegate that responsibility to the Government of Quebec or to any other

body.  In this case, for such a delegation to have occurred, the Board would have

had to treat the mere existence of government approval as sufficient in and of itself

to satisfy the cost-benefit requirement, without any independent  consideration of

the issue.  But that was not the case here.  Therefore, it cannot be said that there

was any jurisdictional error committed by the Board in this aspect of its decision.

B. Opportunity for Fair Participation in the Review Process

      Given my conclusions on the nature and scope of the cost-benefit review

undertaken by the Board, the appellants' arguments relating to procedural fairness

can be dispensed with rather simply.  The appellants argue that the Board breached

the requirements of procedural fairness in failing to require disclosure to the

appellants by Hydro-Québec of all information pertinent to the issue of cost

recovery.  In particular, they point to the failure of the Board to require Hydro-

Québec to reveal in full the assumptions and methodologies on which its cost-

benefit analysis was based.  
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      In general, included in the requirements of procedural fairness is the right to

disclosure by the administrative decision-maker of sufficient information to permit

meaningful participation in the hearing process:  In re Canadian Radio-Television

Commission and in re London Cable TV Ltd., [1976] 2 F.C. 621 (C.A.), at pp. 624-

25.  The extent of the disclosure required to meet the dictates of natural justice will

vary with the facts of the case, and in particular with the type of decision to be

made, and the nature of the hearing to which the affected parties are entitled.  

      The issue in this case, then, is not the sufficiency of the disclosure made by

Hydro-Québec.  That relates to the question, discussed above, of whether there was

evidence before the decision-maker on which it could reasonably have reached the

decision which it did:  Parke, Davis & Co. v. Fine Chemicals of Canada Ltd., [1959]

S.C.R. 219, at p. 223, per Rand J.  Rather, the issue is whether the Board provided

to the appellants disclosure sufficient for their meaningful participation in the

hearing, such that they were treated fairly in all the circumstances:  Martineau v.

Matsqui Institution Disciplinary Board, [1980] 1 S.C.R. 602, at pp. 630-31; Cardinal

v. Director of Kent Institution, [1985] 2 S.C.R. 643, at p. 654; Lakeside Colony of

Hutterian Brethren v. Hofer, [1992] 3 S.C.R. 165, at p. 226, per McLachlin J.

(dissenting on another ground).

      In carrying out its decision-making function, the Board has the discretion to

determine what evidence is relevant to its decision.  It has not been shown that, in

this case, the discretion was improperly exercised so as to result in inadequate

disclosure to the appellants.  As noted above, the Board had sufficient evidence

before it to make a valid finding that all costs would be recovered.  The appellants

were given access to all the material that was before the Board.  The Board
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specifically found that the appellants themselves presented no evidence of added

social costs, and did not call into question the veracity of Hydro-Québec's report.

Therefore, it cannot be said that, on this basis, the Board erred in its decision to

grant the licences.

C. Fiduciary Duty

      The appellants claim that, by virtue of their status as aboriginal peoples, the

Board owes them a fiduciary duty extending to the decision-making process used

in considering applications for export licences.  The appellants' argument is that

the fiduciary duty owed to aboriginal peoples by the Crown, as recognized by this

Court in R. v. Sparrow, supra, extends to the Board, as an agent of government and

creation of Parliament, in the exercise of its delegated powers.  The duty applies

whenever the decision made pursuant to a federal regulatory process is likely to

affect aboriginal rights.

      The appellants characterize the scope of this duty as twofold.  They argue that

it includes the duty to ensure the full and fair participation of the appellants in the

hearing process, as well as the duty to take into account their best interests when

making decisions.  The appellants argue that such an obligation imports with it

rights that go beyond those created by the dictates of natural justice, and that in this

case, at a minimum, the Board should have required disclosure to the appellants

of all information necessary to the making of their case against the applications.

The respondents to this appeal, on the other hand, dispute both the existence of a

duty, and, if it does exist, that the Board failed to meet it.
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      It is now well settled that there is a fiduciary relationship between the federal

Crown and the aboriginal peoples of Canada:  Guerin v. The Queen, [1984] 2 S.C.R.

335.  Nonetheless, it must be remembered that not every aspect of the relationship

between fiduciary and beneficiary takes the form of a fiduciary obligation:  Lac

Minerals Ltd. v. International Corona Resources Ltd., [1989] 2 S.C.R. 574.  The

nature of the relationship between the parties defines the scope, and the limits, of

the duties that will be imposed.  The courts must be careful not to compromise the

independence of quasi-judicial tribunals and decision-making agencies by

imposing upon them fiduciary obligations which require that their decisions be

made in accordance with a fiduciary duty.

      Counsel for the appellants conceded in oral argument that it could not be said

that such a duty should apply to the courts, as a creation of government, in the

exercise of their judicial function.  In my view, the considerations which apply in

evaluating whether such an obligation is impressed on the process by which the

Board decides whether to grant a licence for export differ little from those applying

to the courts.  The function of the Board in this regard is quasi-judicial:  Committee

for Justice and Liberty v. National Energy Board, [1978] 1 S.C.R. 369, at p. 385.

While this characterization may not carry with it all the procedural and other

requirements identical to those applicable to a court, it is inherently inconsistent

with the imposition of a relationship of utmost good faith between the Board and

a party appearing before it.

      It is for this reason that I do not find helpful the authorities cited to me by the

appellants as indicative of this evolving trend:  Gitludahl v. Minister of Forests,

B.C.S.C., August 13, 1992, Vancouver A922935, unreported, and Dick v. The
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Queen, F.C.T.D., June 3, 1992, Ottawa T-951-89, unreported.  Those cases were

concerned, respectively, with the decision-making of the Minister of Forests, and

the conduct of the Crown when adverse in interest to aboriginal peoples in

litigation.  The considerations which may animate the application of a fiduciary

duty in these contexts are far different from those raised in the context of a licence

application before an independent decision-making body operating at arm's length

from government.    

      Therefore, I conclude that the fiduciary relationship between the Crown and the

appellants does not impose a duty on the Board to make its decisions in the best

interests of the appellants, or to change its hearing process so as to impose

superadded requirements of disclosure.  When the duty is defined in this manner,

such tribunals no more owe this sort of fiduciary duty than do the courts.

Consequently, no such duty existed in relation to the decision-making function of

the Board.

      Moreover, even if this Court were to assume that the Board, in conducting its

review, should have taken into account the existence of the fiduciary relationship

between the Crown and the appellants, I am satisfied that, for the reasons set out

above relating to the procedure followed by the Board, its actions in this case

would have met the requirements of such a duty.  There is no indication that the

appellants were given anything less than the fullest opportunity to be heard.  They

had access to all the evidence that was before the Board, were able to make

submissions and argument in reply, and were entitled to cross-examine the

witnesses called by the respondent Hydro-Québec.  This argument must therefore
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fail for the same reasons as the arguments relating to the nature of the review

conducted by the Board.  

D. Aboriginal Rights

      This Court, in R. v. Sparrow, supra, recognized the interrelationship between

the recognition and affirmation of aboriginal rights constitutionally enshrined in

s. 35(1) of the Constitution Act, 1982, and the fiduciary relationship which has

historically existed between the Crown and aboriginal peoples.  It is this

relationship that indicates that the exercise of sovereign power may be limited or

restrained when it amounts to an unjustifiable interference with aboriginal rights.

In this appeal, the appellants argue that the decision of the Board to grant the

licences will have a negative impact on their aboriginal rights, and that the Board

was therefore required to meet the test of justification as set out in Sparrow.

      It is obvious that the Board must exercise its decision-making function,

including the interpretation and application of its governing legislation, in

accordance with the dictates of the Constitution, including s. 35(1) of the

Constitution Act, 1982.  Therefore, it must first be determined whether this

particular decision of the Board, made pursuant to s. 119.08(1) of the National

Energy Board Act, could have the effect of interfering with the existing aboriginal

rights of the appellants so as to amount to a prima facie infringement of s. 35(1).

      The respondents in this appeal argue that it cannot.  They assert that, with the

signing by the appellants of the James Bay and Northern Quebec Agreement,
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incorporated in the James Bay and Northern Quebec Native Claims Settlement Act,

S.C. 1976-77, c. 32 ("the James Bay Act"), the appellants ceded and renounced all

aboriginal rights except as set out in the Agreement.  Since the act of granting a

licence neither requires nor permits the construction of the new production

facilities which the appellants claim will interfere with their rights, and since the

Agreement itself provides for a participatory review process to authorize the

construction of such facilities, Hydro-Québec and the Attorney General of Quebec

argue that no prima facie infringement results from the decision of the Board.

      The evaluation of these competing arguments requires an examination and

interpretation of the Agreement as embodied in the James Bay Act.  The appellants,

however, requested that this question be determined without reference to the

Agreement or to the Act, since its interpretation and application form the subject

of other legal proceedings involving the parties to this appeal.  The appellants

accordingly placed no reliance on this document in their assertion of a breach of

aboriginal rights.

      In my view, it is not possible to evaluate realistically the impact of the decision

of the Board on the rights of the appellants without reference to the James Bay Act.

The respondents assert that the rights of the appellants are limited to those set out

in this document.  The validity of this assertion cannot be tested without construing

the provisions of the Agreement. 

      Moreover, even assuming that the decision of the Board is one that has, prima

facie, an impact on the aboriginal rights of the appellants, and that the appellants

are correct in arguing that, for the Board to justify its interference, it must, at a
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minimum, conduct a rigorous, thorough, and proper cost-benefit review, I find, for

the reasons expressed above, that the review carried out in this case was not

wanting in this respect.  

  

E. Environmental Impact Assessment

      Given that the social cost-benefit analysis appears to have been reasonable, the

sole remaining ground on which the decision of the Board can be impugned relates

to the environmental impact assessment carried out by the Board.  It must be

determined both whether the Board followed the procedures for such an

assessment set out in the National Energy Board Act and in the EARP Guidelines

Order, and whether the imposition of conditions 10 and 11 was a valid mechanism

for fulfilling these requirements.  If it is found that the conditions imposed by the

Board caused it to exceed, or alternately to fail to exercise, its jurisdiction, it must

also be determined whether the conditions are severable, and the order of the

Board nonetheless remains valid.

(a)  The National Energy Board Act

      It is clear, and indeed it does not appear to have been seriously contested by the

parties that, while the Board in making its decision was bound by the Act as

amended, it was nonetheless entitled to require evidence of the factors listed in the

former Act, since s. 119.08(2) of the amended Act gives to the Board the mandate

to consider any matters which it deems relevant in the circumstances.
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      The proper interpretation of the scope of the Board's inquiry is found by

looking at the procedural framework created by the Act as a whole.  The procedure

for the issuing of permits for the export of electricity is set out in Division II of

Part VI of the Act.  In the version of the Act in force at the time that the initial

application was made by Hydro-Québec, each applicant was required to apply for

a licence, and the factors which the Board was to consider in its determination

whether to grant the licence were explicitly listed.

      By the terms of the Act as amended by Bill C-23, the Board is in general now

required, on application and without a public hearing, to issue permits for export

(s. 119.03).  However, the Board may recommend to the Minister that the granting

be delayed and that an inquiry be held.  Section 119.06(2) provides that, in

determining whether to make such a recommendation:

. . . the Board shall seek to avoid the duplication of measures taken in
respect of the exportation by the applicant and the government of the
province from which the electricity is exported, and shall have regard
to all considerations that appear to it to be relevant, including

. . . 
  (b) the impact of the exportation on the environment: 

. . . 

  (d) such considerations as may be specified in the regulations.

      If the Minister accepts this recommendation, the application is designated as

one to which s. 119.08 applies, and a licence is required rather than a permit.  The

enumerated factors which the Board was required to take into account at this stage,

in considering whether a licence should be granted, were eliminated by the

amendments to the Act.  Now, the section simply provides:
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  119.08 . . .

  (2) In deciding whether to issue a licence, the Board shall have regard
to all considerations that appear to it to be relevant.

      Section 6 of the Part VI Regulations governs the information that must be

furnished to the Board in an application for a licence.  The section gives the Board

the power both to request any information that it might require, and to dispense

with the provision of any evidence that it deems unnecessary.  However, s. 6(2)

nonetheless sets out a long list of factors that must be furnished by the applicant

unless the Board otherwise authorizes.  The subsections relevant to this appeal are

ss. 6(2)(z) and 6(2)(aa), which require:

(z) evidence to demonstrate that the price to be charged by the applicant
for electric power and energy exported by him is just and reasonable in
relation to the public interest, and in particular that the export price

    (i) would recover its appropriate share of the costs incurred in  
                 Canada,

    (ii) would not be less than the price to Canadians for equivalent
                 service in related areas...

(aa) evidence on any environmental impact that would result from the
generation of the power for export.

      In this case, the Board considered the environmental effects of the actual

transmission of the electricity to the United States, and the resulting effects on the

U.S. environment, and found them to be either neutral or beneficial.  The real area

of concern for negative environmental impact, as raised by the appellants and other

parties appearing at the public hearing, was the future construction of production

facilities, as contemplated by the development plan, to meet increased needs for

power.  The Board specifically found that these planned facilities would have to
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be built to meet the projected increase in the domestic demand for electrical power

even if the licences were not approved.  The Board also found that, if the licences

were granted, the construction of some of these contemplated facilities would take

place earlier than would otherwise be necessary.  Finally, the Board held that the

additional environmental effects occurring solely as a result of the acceleration of

construction would be negligible.

      However, the Board found that the potential environmental effects of the actual

construction of these future facilities were not known with certainty.  It therefore

imposed conditions 10 and 11 to the licences, which require compliance with

federal standards, and successful completion of existing review processes.  In this

appeal, the prime dispute in the area of environmental impact is whether the Board

was entitled to consider, as relevant to its decision to grant the licences sought, the

environmental impact of the construction by Hydro-Québec of these future

facilities.  

      The Court of Appeal in this case found that, in deciding whether to grant a

licence, the Board was limited solely to the consideration of the environmental

effects of export as that term is defined in the National Energy Board Act.  As noted

above, s. 2 of the Act provides:

"export" means, with reference to 

(a) electricity, to send from Canada by a line of wire or other
             conductor electricity produced in Canada,....   
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      As mentioned above, the Court of Appeal (at pp. 450-51)  interpreted the

section to mean that

. . . the Board's jurisdiction still is and has always been the granting of
leave to export electricity.  The factors which may be relevant in
considering an application for leave to export electricity and the
conditions which the Board may place on its leave clearly cannot relate
to anything but the export of electricity. . . .

It seems clear that, as it is understood in the Act with respect to
electricity, export does not cover production itself, and it is only
reasonable that this should be so.  Of course, anyone wishing to export
a good must produce it or arrange for it to be produced elsewhere, but
when he produces it or arranges for its production elsewhere he is not
exporting it, and when he is exporting it he is not producing it.

I do not think anyone would dispute for a moment that in
considering an application for leave to export electricity, the Board
must be concerned about the environmental consequences, since the
public interest is involved.  The Board's function in this respect is in
any case confirmed in several enactments.  However, the only question
can be as to the environmental consequences of the export, namely the
consequences for the environment of "[sending] from Canada . . .
power produced in Canada".

      The Board is specifically permitted by s. 119.06(2) of the National Energy

Board Act to take into consideration, in its decision whether to recommend to the

Minister that the matter proceed by way of a licence application with a public

review rather than by the issuance of a permit, both the environmental effects of

the exportation of the electricity, and, as specified in the Regulations, the effects

on the environment of the generation of the power for export.  Once a licence

application review process is instituted, s. 119.08(2) of the Act gives to the Board

the power to consider all factors which appear to it to be relevant.  In my opinion,

given that the Board is permitted at the earlier stage to take such factors into
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account, it would be inconsistent to prohibit the Board from having regard to such

factors at this later stage, although such concerns continue to be relevant.

      I am of the view that the Court of Appeal erred in limiting the scope of the

Board's environmental inquiry to the effects on the environment of the

transmission of power by a line of wire across the border.  To limit the effects

considered to those resulting from the physical act of transmission is an unduly

narrow interpretation of the activity contemplated by the arrangements in question.

The narrowness of this view of the Board's inquiry is emphasized by the detailed

regulatory process that has been created.  I would find it surprising that such an

elaborate review process would be created for such a limited inquiry.   As the

Court of Appeal in this case recognized, electricity must be produced, either

through existing facilities or the construction of new ones, in order for an export

contract to be fulfilled.  Ultimately, it is proper for the Board to consider in its

decision-making process the overall environmental costs of granting the licence

sought.

      However, such a task is particularly difficult in this case, given the Board's

finding that, although existing facilities were not sufficient to service the contracts,

the new facilities contemplated would have to be built in any event to supply

increasing domestic needs.  The approval of the application for the licences would

therefore simply have the effect of accelerating construction of these facilities, and

the environmental effects of the acceleration alone were found not to be

significant.  Nevertheless, in my opinion, the Board did not err in giving some

weight to the environmental effects of the construction of the planned facilities.

To say that such effects cannot be considered unless the Board finds that, but for
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the export contracts, the facilities would not be constructed, is to create a situation

in which the construction of a generating facility may be contemplated solely for

the purpose of fulfilling the demands of a number of export contracts, but because

no one export contract can be said to be the cause of the facility's construction, its

environmental effects will never be considered.  

      A better approach is simply to ask whether the construction of new facilities

is required to serve, among other needs, the demands of the export contract.  If this

question is answered in the affirmative, then the environmental effects of the

construction of such facilities are related to the export.  In these circumstances, it

becomes appropriate for the Board to consider the source of the electrical power

to be exported, and the environmental costs that are associated with the generation

of that power.

      The respondents expressed concern that giving such a scope to the inquiry of

the Board might then bring into its contemplation areas which are more properly

the subject of provincial regulation and control.  I hasten to add that no

constitutional question was raised in this appeal, and I expressly refrain from

making any determinations relating to the interpretation of the provisions of the

Constitution Act, 1867.  However, it is nonetheless important that the jurisdiction

of the Board be delineated in a manner that respects these concerns.  Obviously,

while matters relating to export clearly fall within federal jurisdiction according

to s. 91(2) of the Constitution Act, 1867, as part of the federal government power

over matters relating to trade and commerce, it is undeniable that a proposal for

export may have ramifications for the operation of provincial undertakings or other

matters under provincial jurisdiction.
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      In defining the jurisdictional limits of the Board, then, this Court must be

careful to ensure that the Board's authority is truly limited to matters of federal

concern.  At the same time, however, the scope of its inquiry must not be narrowed

to such a degree that the function of the Board is rendered meaningless or

ineffective.  In this regard, I find helpful the reasons of this Court in Friends of the

Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, a

decision released after the Federal Court of Appeal had rendered judgment in this

case.  

      In Oldman River this Court considered, among other issues, the constitutional

validity of the EARP Guidelines Order.  La Forest J., for the majority, concluded,

in words I find apposite to this appeal (at p. 64):

It must be recognized that the environment is not an independent
matter of legislation under the Constitution Act, 1867 and that it is a
constitutionally abstruse matter which does not comfortably fit within
the existing division of powers without considerable overlap and
uncertainty. 

Therefore (at p. 65):

. . . the solution to this case can more readily be found by looking first
at the catalogue of powers in the Constitution Act, 1867 and considering
how they may be employed to meet or avoid environmental concerns.
When viewed in this manner it will be seen that in exercising their
respective legislative powers, both levels of government may affect the
environment, either by acting or not acting. 

      As noted earlier, the vires of the National Energy Board Act is not in dispute in

this appeal.  If in applying this Act the Board finds environmental effects within

a province relevant to its decision to grant an export licence, a matter of federal

jurisdiction, it is entitled to consider those effects.  So too may the province have,

within its proper contemplation, the environmental effects of the provincially
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regulated aspects of such a project.  This co-existence of responsibility is neither

unusual nor unworkable.  While duplication and contradiction of directives should

of course be minimized, it is precisely this dilemma that the EARP Guidelines

Order, specifically ss. 5 and 8, is designed to avoid, and that the Board attempted

to reduce with the imposition of conditions 10 and 11 to the licences.

      It is also worth noting that the Board is the forum in which the environmental

impact attributable solely to the export, that is, to the impact of the increase in

power output needed to service the export contracts, will be considered.  A focused

assessment of these effects may be lost if subsumed in a comprehensive evaluation

by the province of the environmental effects of the projects in their totality.  In this

way, both levels of government have a unique sphere in which to contribute to

environmental impact assessment.  

      I conclude, therefore, that the Board did not exceed its jurisdiction under the

National Energy Board Act in considering the environmental effects of the

construction of future generating facilities as they related to the proposed export,

an area of federal responsibility.  The Board is permitted by s. 15 of the

Regulations to the Act to attach conditions to the licences which it grants,

including conditions relating to environmental protection:  s. 15(m).  The only

issue that remains, then, is whether in imposing conditions 10 and 11, the Board

failed to meet its obligations under the EARP Guidelines Order. 

(b) The EARP Guidelines Order and the Validity of Conditions 10
and 11



- 43 -

     That the EARP Guidelines Order applied to the Board in its decision whether to

grant the export licences does not appear to be in serious dispute.  The EARP

Guidelines Order applies to all "initiating department[s]", defined in s. 2 as "any

department that is, on behalf of the Government of Canada, the decision making

authority for a proposal".  "Proposal" is also defined in s. 2, as "any initiative,

undertaking or activity for which the Government of Canada has a decision making

responsibility".  

      The key feature to be extracted from these somewhat circular definitions is that

the application of the EARP Guidelines Order to the Board relates to the aspect of

Hydro-Québec's undertakings for which it has decision-making authority, that is,

the decision to grant a licence permitting export.  That does not artificially limit the

scope of the inquiry to the environmental ramifications of the transmission of

power by a line of wire, but it equally does not permit a wholesale review of the

entire operational plan of Hydro-Québec.  Section 6(b) of the EARP Guidelines

Order makes it clear that "[t]hese Guidelines shall apply to any proposal . . . that

may have an environmental effect on an area of federal responsibility".  As will be

evident from the reasons which follow, I am of the view that the Board in its

decision struck an appropriate balance between these two extremes.

     The main goal of the Process created by the EARP Guidelines Order is that "the

initiating department shall, as early in the planning process as possible and before

irrevocable decisions are taken, ensure that the environmental implications of all

proposals for which it is the decision-making authority are fully considered and

where the implications are significant, refer the proposal to the Minister for public

review by a Panel" (s. 3).  The overarching purpose of the EARP Guidelines Order
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is to avoid, in situations in which multiple regulatory steps impinge on an

undertaking or proposal, disregard for the fundamentally important matter of the

protection of the environment.

      The EARP Guidelines Order also notes explicitly, as mentioned above, that

duplication in review is to be avoided (ss. 5(1) and 8), although the initiating

department is prohibited from delegating its task of environmental screening or

initial assessment to any other body:  s. 10(2).  The Board in this case was

therefore required by s. 12 of the EARP Guidelines Order to determine whether the

export proposal would not produce any adverse environmental effects, would

produce significant adverse environmental effects, would produce effects which

were insignificant or mitigable with known technology, or would produce effects

which were unknown.  In the words of the Board (at pp. 34-35):

In conducting a screening of electricity export proposals, the Board
examines the potential environmental and corresponding social effects
in and outside of Canada, of the production, transmission, and end use
of the electricity proposed to be exported.  The purpose of such a
screening is to enable the Board to reach one of the conclusions
required in section 12 of the EARP Guidelines Order.

 

      The Board noted that Hydro-Québec had provided information that approval

of the export arrangements would mean that the facilities contemplated by its

general development plan would be built two to six years earlier than anticipated.

Hydro-Québec took the position that the effect of permitting the exports on the

environmental impact of the implementation of the plan would be insignificant.

As a result, it did not provide information on the overall impact of the construction

and operation of the planned facilities.  The Board noted (at pp. 37-38):
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Hydro-Québec argued only that the early construction and operation of
facilities to serve the exports would not result in significant
environmental impacts and consequently it provided no evidence on
this point.  Specifically, Hydro-Québec did not provide a
comprehensive environmental assessment of the impact of the
construction and operation of facilities required to support the proposed
exports.  In this regard, the Board is of the view that the issue of
environmental impact does not hinge on whether or not it should
consider the impact of the construction and operation of facilities or
only the impact of their advancement.  Sufficient evidence was
provided indicating that major hydro-electric facilities such as those
required to meet the proposed exports do have environmental effects.
Hydro-Québec itself did not deny this.  The issue rather is whether, on
balance, the environmental consequences are acceptable or mitigable.
This, the Board does not know at this time.

The Board recognizes that when electric utilities negotiate long-term
system-to-system firm sales agreements, there can be circumstances in
such arrangements that require capacity to come from generating
facilities to be built at some future date and for which the necessary
detailed environmental assessments have not been completed at the
time of the export application.  The proposed export contracts now
before the Board have been negotiated on this basis.  Nonetheless, for
the Board to reach its decision on Hydro-Québec's applications, and at
the same time meet its obligations under the Act and EARP Guidelines
Order, it must take into account the environmental impacts arising from
the construction of such future facilities. 

      However, it was apparent that all the facilities in issue would be subject at later

dates either to provincial review under the James Bay Agreement or to review by

other federal departments under the EARP Guidelines Order or other enactments.

Therefore, the Board held (at pp. 39-40):

The Board is also of the view that, to the extent that Hydro-Québec's
future facilities are subjected to the EARP Guidelines Order review
process, or any equivalent review process, and are subsequently
accepted for construction, the environmental and social impacts of
these projects, as well as the related public concerns, will have been
adequately addressed. . . .The Board is therefore satisfied that to the
extent that such reviews take place and the facilities are accepted for
construction, then the environmental impact of the construction and
operation of the facilities required to support the proposed exports will
be known and mitigable with known technology.
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In order to satisfy itself that these reviews would be carried out, the Board attached

conditions 10 and 11 to the licences.

      The respondents challenge the validity of conditions 10 and 11 on the grounds

that the jurisdiction of the Board in considering an application for an export licence

does not extend to the environmental effects of the construction and operation of

facilities which will generate the power to be exported.  As noted above, I am of

the view that the jurisdiction of the Board can properly encompass such a review.

The appellants, however, also challenge the validity of these conditions.  They

argue that to approve the Board's transfer of the responsibility for environmental

review to these future processes is to permit the Board to avoid its responsibilities

under the EARP Guidelines Order.

      The conclusion of the Board in this case appears to have been, not surprisingly,

that the environmental effects of the construction and operation of the planned

facilities were unknown.  The Board is therefore required by s. 12(d) of the EARP

Guidelines Order to see either that the proposal is subjected to further study and

subsequent rescreening, or that it is submitted to a public review.  In my view, the

conditions imposed by the Board meet in substance this obligation.  They do not

amount to an improper delegation of the Board's responsibility under the EARP

Guidelines Order.  Rather, they are an attempt to avoid the duplication warned

against in the Order, while continuing the jurisdiction of the Board over this

matter.

      In the same way that the EARP Guidelines Order does not require an initiating

department to wait for the results of a public review before proceeding with a
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proposal (see Canadian Wildlife Federation Inc. v. Canada (Minister of the

Environment) (1989), 4 C.E.L.R. (N.S.) 201 (F.C.T.D.), aff'd [1991] 1 F.C. 641

(C.A.)), it does not require the Board to suspend its decision-making until the

environmental assessment of all future generating facilities is completed.  In this

appeal, it is presently unclear exactly when and to what extent these contemplated

facilities will be used to fulfil the requirements of the export contracts.  This will

not be known with certainty until those portions of the contract arise for

completion.  It is not unreasonable for the Board to exert some control over the

timing of this process, while at the same time waiting for the results of

environmental reviews which will be tailored to the specifications of the facilities

as they are actually constructed.  

      This case appears to me to be just such a situation where the nature of the

proposal means that the flexibility of the process set out in the EARP Guidelines

Order is helpful.  In this regard, I adopt the words of Reed J. of the Trial Division

of the Federal Court in Friends of the Island Inc. v. Canada (Minister of Public

Works),   [1993] 2 F.C. 229, where she stated (at p. 264):

It is not disputed that it is preferable to identify potential
environmental concerns relating to a project before private sector
developers (or public sector developers for that matter) proceed to a
final design.  It is also desirable to use the process as a planning tool
and to avoid duplication.  I am not convinced however that it is useful
to consider whether the Guidelines Order requires the assessment of [a]
proposal at the concept stage or at a more specific design stage.  What
is required may very well depend on the type of project being
reviewed.  What does seem clear is that the assessment is required to
take place at a stage when the environmental implications can be fully
considered (s. 3) and when it can be determined whether there may be
any potentially adverse environmental effects (s. 10(1)). [Emphasis in
original.]
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      The Board retains the power, through s. 119.093(1) of the National Energy

Board Act, to revoke the licences if the conditions are not fulfilled.  The conditions

relate to contemplated environmental review and regulation in the federal sphere.

By proceeding in this way, the full environmental effects of the proposals are

known to the Board before the construction is to proceed, and before the decision

to grant the licences is irrevocable.  At the same time, duplication is minimized and

Hydro-Québec is not required to provide concrete evidence of the effects of

proposals for future construction still some years away.  The Board has thus

fulfilled its mandate under the EARP Guidelines Order in a manner which, I would

add, is not unreasonable in the circumstances.  

VI. Conclusion and Disposition

      At issue in this appeal are jurisdictional facts.   While it is the proper function

of this Court to determine whether the Board erred in the exercise of its

jurisdiction, this Court will not interfere with the factual findings of the Board on

which it bases that exercise, where there is some evidence to support its findings.

I conclude that the appellants were given a full and fair opportunity to be heard

before the Board, and that the Board had sufficient evidence to reach the

conclusions which it did.  In particular, I find that the order as set out by the Board

neither exceeded nor avoided the scope of the Board's review in the area of the

environmental impact of the proposed exports.

      The reinstatement of the order as made by the Board is not the result sought by

either the appellants or the respondents Hydro-Québec and the Attorney General

of Quebec.  This does not mean, however, that such a result is beyond the
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jurisdiction of this Court.  Both the appellants and the respondents appealed the

decision of the Board to the Federal Court of Appeal.  These appeals were

consolidated, and the court ruled that the appeal of the present appellants should

be dismissed, and the appeal of the respondents allowed.  It is this decision, in toto,

that the appellants appeal to this Court.

      I am of the view that the Court of Appeal erred in allowing the appeal of the

respondents, and that it should have dismissed both appeals.  This Court has

jurisdiction to make the order that the court below should have made. 

Accordingly, the appeal is allowed, the judgment of the Federal Court of Appeal

is set aside, and the order of the Board restored.  Given the nature of the result,

each party will bear its own costs here and in the court below.

Appeal allowed.

Solicitors for the appellants:  Robert Mainville & Associés, Montréal.

Solicitor for the respondent the Attorney General of Canada:  Jean-Marc

Aubry, Ottawa.

Solicitors for the respondent the Attorney General of Quebec:  Pierre

Lachance and Jean Bouchard, Ste-Foy.

Solicitors for the respondent Hydro-Québec:  Ogilvy Renault, Montréal.



Solicitor for the respondent the National Energy Board:  Judith B.

Hanebury, Calgary.

Solicitor for the interveners:  Gregory J. McDade, Vancouver.
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Administrative law -- Public inquiries -- Status of public inquiry findings -- Judicial review. 
 

Petition to quash a portion of a commissioner's report. The petitioner was the Superintendent of 
Family and Child Services. The report was prepared pursuant to an inquiry into a child's death. The 
child had been neglected and abused and the mother pleaded guilty to manslaughter. The terms of 
reference of the inquiry specifically related to events preceding the child's death. One chapter of the 
report described what the Ministry of Social Services and the Superintendent did from the day of 
the death until the Superintendent's review was tabled in the Legislative Assembly. The report se-
verely criticized the Superintendent, finding that she reversed and misrepresented an inspector's 
findings, and put the interests of the Ministry ahead of those of the child protection system.  

HELD: Petition granted. The offending chapter of the report was quashed and the findings adverse 
to the Superintendent were set aside. Almost all of the chapter dealing with what happened after the 
child died was beyond the terms of reference of the inquiry. In order to obtain the relief sought, the 
petitioner had to show that the commissioner made findings of misconduct against her, as opposed 
to findings of judgmental errors. The findings of improper and unprofessional behaviour constituted 
findings of misconduct detrimental to the petitioner's career and reputation.  
 
Statutes, Regulations and Rules Cited: 
Departmental Inquiries Act, S.B.C. 1926-27. Family and Child Service Act, S.B.C. 1980, c. 11, In-
quiry Act, R.S.B.C. 1979, c. 198, s. 8. Public Inquiries Act, S.B.C. 1872. 
 
Counsel: 
R.H. Hamilton and H.E. Maconachie, for the petitioner Rigaux. 
L.T. Doust, Q.C., for the respondent Gove. 
G.H. Copley, Q.C., for the Attorney General. 
 
 

 
 

1     ALLAN J.:-- Few people in British Columbia are unaware of the tragedy of Matthew 
Vaudreuil's brief life, ending in his death at age five at the hands of his mother. As a result of wide-
spread media coverage since July 1992, images of Matthew have become synonymous with child 
abuse and neglect. 

2     On May 18, 1994, by Order in Council, Judge Thomas J. Gove was appointed Commissioner to 
inquire into, report and make recommendations on the adequacy of services and the policies and 
practices of the Ministry of Social Services ("the Ministry") in certain specified areas as they related 
to Matthew ("the Gove Inquiry"). The two volume Report of the Gove Inquiry into Child Protection 
("the Report") entitled British Columbia (Gove Inquiry into Child Protection) -- Report, Volume 1 - 
Matthew's Story and Volume 2 - Matthew's Legacy, [1995] B.C.J. No. 2256, was released in No-
vember 1995. It was highly publicized and widely circulated. The Report was critical of the peti-
tioner, Ms. Rigaux, who was Superintendent of Family and Child Services in British Columbia 
("the Superintendent") between March 30, 1992 and January 1995. 
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RELIEF SOUGHT: 

3     In this petition, Ms. Rigaux seeks a declaration that the Gove Inquiry violated her procedural 
rights and an order that the 30 page chapter entitled "What the Ministry did after Matthew Died", 
which contains findings adverse to her, be quashed. Counsel for the petitioner submits that this rem-
edy will help repair the damage to Ms. Rigaux's reputation; it may assist her to defend disciplinary 
proceedings commenced against her by the Board of Registration for Social Workers of British Co-
lumbia; and it will prevent injustices in future inquiries. 

ISSUES: 

4     The petition raises several issues: 
 

 Jurisdiction: 
 

(1)  Was a consideration of the Superintendent's Review which led to the ad-
verse findings against Ms. Rigaux within the mandate of the Gove Inquiry? 

(2)  Did Commissioner Gove make findings of misconduct against Ms. Ri-
gaux? If so, was it within his mandate to do so? Was he required to give 
the petitioner reasonable notice and an opportunity to respond? Were his 
findings based on evidence that had some probative value? 

 
 Judicial Review: 

 
(3)  What is the appropriate standard of review for an inquiry under the Inquiry 

Act? 
(4)  Do the Commissioner's impugned findings meet that standard? 

Fairness: 
 

(5)  Was the petitioner treated fairly? 

FACTS: 

5     Matthew died on July 9, 1992 following an abysmal pattern of neglect and abuse during the 
five years of his life. His mother, Verna Vaudreuil, pled guilty to manslaughter in the spring of 
1994. 

6     The petitioner was appointed Superintendent commencing March 30, 1992. Pursuant to the 
Family and Child Service Act, S.B.C. 1980, c. 11, (the Act in place at the time of her appointment), 
all social workers carry out their responsibilities under authority delegated by the Superintendent. 

7     Ministry policy required that the Superintendent review the circumstances of a suspicious or 
unusual death of a child "in care" or "known to the Ministry" and refer the case to the Audit Review 
Division, formerly the Inspections and Standards Unit ("ISU/ARD") for a full, independent review. 
Commissioner Gove described the purpose of ISU/ARD reviews according to a 1993 policy state-
ment: 
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 ... to improve service delivery to ministry clients and to contribute to the evalua-
tion of child welfare practice and programs, as well as to meet the need for public 
accountability. 

8     Commissioner Gove noted that in the usual course of an ISU/ARD review, an inspector exam-
ines the relevant case files, interviews staff and other people involved in the case, and prepares a 
written report which is then canvassed with the field. The report, which either contains the joint 
conclusions and recommendations of the inspector and the field staff or the divergent views, is sent 
to the superintendent. 

9     In this case, Ms. Knox, an ISU/ARD inspector conducted a preliminary file review and pre-
pared a chronology in July 1992. She met with the Superintendent who told her not to proceed at 
that time. Commissioner Gove was critical of Ms. Rigaux's failure to proceed with a review before 
1994 and her motivation and priorities when she did order the Superintendent's Review on March 3, 
1994, almost two years after Matthew's death. He concluded that the petitioner's decision to order 
the review "was motivated primarily by a desire to control damage to the ministry and its employ-
ees." He stated that the priority of the petitioner and other (unnamed) Ministry employees who par-
ticipated in the decision "was not Matthew and the implications of what had happened to him for 
other children in the province." 

10     The Superintendent was designated by, and reported to, the Minister of Social Services. In late 
April 1994, the Honourable Joy McPhail (the "Minister"), announced that the Superintendent's Re-
view would be tabled in the Legislature and made public. This was the first time that a superinten-
dent's review had been made public. 

11     The petitioner saw Inspector Orla Petersen's first draft of the Superintendent's Review on May 
9, 1994. It was not complete and had not been circulated to field staff. The petitioner directed that 
certain changes be made to the draft. Mr. Petersen and Ms. Bitschy, the Acting Director of 
ISU/ARD, prepared a second draft. Ms. Bitschy prepared the third draft on the basis of her conver-
sations with the petitioner. After that, further drafts were subjected to advice regarding legal issues 
and plain language, comments from the Ministry's Freedom of Information and Protection of Pri-
vacy Office and advice from the Ministry's Communications Division. 

12     Ms. Rigaux, as Superintendent, had ultimate responsibility for the final version of the Superin-
tendent's Review. She directed substantial changes in the knowledge that this Review would be 
made public. It is those changes, the circumstances surrounding them, and her decision not to con-
duct a review earlier, that led to the findings of Commissioner Gove which are in issue. On May 17, 
1994, the Minister tabled the Superintendent's Review in the legislature. 

13     Two days later, on May 19, 1994, Commissioner Gove was appointed sole Commissioner to 
inquire into, report and make recommendations on the adequacy of services and the policies and 
practices of the Ministry respecting four specific areas as they related to Matthew. Commissioner 
Gove was appointed by an Order of the Lieutenant Governor in Council under s. 8, Part 2 of the In-
quiry Act, R.S.B.C. 1979, c. 198. The Terms of Reference of the Inquiry attached to the Order in 
Council were: 
 

1.  To inquire, report and make recommendations on the adequacy of services, 
and the policies and practices, including training and workload, of the Min-
istry of Social Services respecting 
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-  receipt and investigation of reports that a child is in need of protec-

tion, 
-  decision making concerning provision of services to the child and 

the child's family, 
-  case management, monitoring and termination of these services, and, 
-  case co-ordination and documentation and sharing of information on 

the case, within the Ministry and among the ministries, professionals 
and agencies having contact with the family as they relate to the ap-
parent neglect and abuse, and the death, of Matthew Vaudreuil. 

 
2.  To make the report under section 1 in a form lawful for release to the pub-

lic as soon as practicable and state in the report the legal limitations, if any, 
on publication or disclosure of information that governed the preparation 
of the report. 

14     The Inquiry itself consisted of two parts. Part I gathered evidence from those involved with 
Matthew and his mother and evidence relating to the Superintendent's Review and the management 
of the Ministry's child protection service. Part II gathered evidence from members of the public, so-
cial workers and community organizations with respect to their concerns and recommendations for 
change. 

15     During Part I, Commissioner Gove held public hearings in which 113 witnesses gave sworn 
testimony over 41 days. He then held six days of hearings to receive evidence from Ministry per-
sonnel responsible for policy development and from the Ministry's senior managers responsible for 
child protection policy and management of child protection services. 

16     The Ministry, twelve doctors and Ms. Vaudreuil applied for and were granted standing. Stand-
ing included the right to be represented by counsel, to cross examine witnesses, to call evidence and 
to file documents. The petitioner did not apply for standing and she was not represented by counsel. 
Counsel for the Ministry, Ms. Jane Morley, who represented the Ministry and its employees, did not 
represent the petitioner personally. 

17     Before the hearings commenced, an issue arose as to whether the social workers involved in 
Matthew's life required individual representation or union representation in case disciplinary issues 
arose. Ms. Morley, concerned that there might be a conflict of interest between the interests of the 
Ministry and its employees, asked commission counsel to advise her if he became aware of any evi-
dence that would suggest the need for separate representation. 

18     Commissioner Gove stated that the inquiry would be a public inquiry but made a ruling, over 
Ms. Morley's objections, which excluded certain witnesses, including the petitioner, from attending 
the hearings. Mr. Petersen was permitted to be present throughout as a representative of the Minis-
try. 

19     Witnesses testified at the Inquiry under oath and in public. Documents were filed as exhibits. 
These procedures gave the inquiry a quasi-judicial flavour. Indeed, with respect to the Part I hear-
ings, Commissioner Gove stated: "There can be no question that what I was conducting was, in fact, 
a quasi-judicial proceeding." 
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20     The petitioner was interviewed on August 16, 1994 and October 19, 1994 in the presence of 
Ms. Morley. She testified at the hearings on November 16 and November 17, 1994. In these pro-
ceedings, she complains that no allegations of wrongdoing were put to her. 

21     The Report was released in November 1995. The chapter entitled "What the Ministry did after 
Matthew Died" is described in Commissioner Gove's words as "what the ministry and the Superin-
tendent did from the day Matthew died until the day the Superintendent's Review was tabled in the 
Legislative Assembly." It was extremely critical of the petitioner and the changes she made to Mr. 
Petersen's initial draft of the Superintendent's Review. 

22     This petition was filed January 20, 1997. 

JURISDICTION: 

Was a Consideration of the Superintendent's Review within the Mandate of the Gove Inquiry? 

23     In The Canadian Red Cross Society et al. v. The Honourable Horace Krever (1997), 151 
D.L.R. (4th) 1 (S.C.C.) at p. 13, Mr. Justice Cory noted that commissions of inquiry in Canada 
"have frequently played a key role in the investigation of tragedies and made a great many helpful 
recommendations aimed at rectifying dangerous situations."On the other hand, he recognized that 
an inquiry's roles of investigation and educating the public 
 

 should not be fulfilled at the expense of the denial of the rights of those being in-
vestigated . . . no matter how important the work of an inquiry may be, it cannot 
be achieved at the expense of the fundamental right of each citizen to be treated 
fairly. (p. 14) 

24     Because public inquiries are generally high-profile, they receive intensive media coverage. 
Such publicity assists in satisfying one of the objectives of such an inquiry: education of the public. 
However, the risk of damage to reputations and careers in a public forum which lacks the institu-
tional protections of judicial proceedings highlights the importance of procedural safeguards to pro-
tect individual rights. 

25     It is a fundamental principle of inquiries that a commissioner's jurisdiction is circumscribed by 
the terms of reference found in the governing statute and the instrument of appointment. Even if he 
or she has the noblest of motives, a commissioner has no discretion to exceed or extend those terms 
of reference. In this case, Commissioner Gove's mandate was set out in the Order in Council ap-
pointing him "to inquire into and report on the matters and in the manner set out in the attached 
Terms of Reference." The Terms of Reference of the Inquiry attached to the Order in Council, cited 
above, were very specific. They clearly relate to events preceding Matthew's death. They simply do 
not bear a construction which would include an investigation into the preparation of the Superinten-
dent's Review commencing on March 3, 1994, almost two years after Matthew's death. 

26     I am unable to accept Mr. Doust's contention that the Gove Inquiry's mandate extended to 
"making recommendations about the Ministry's services, policies and practices generally as they 
arose from the findings in the case of Matthew Vaudreuil." It is true that the Ministry's involvement 
with Matthew's case continued after his death in the form of the Superintendent's Review. However, 
the Terms of Reference did not empower the Commissioner to inquire, report and make recommen-
dations on the adequacy of services and the policies and practices of the Ministry generally. They 
specifically restricted him to four areas of investigation: the Ministry's services, policies and proce-
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dures respecting (1) receiving and investigating reports that a child is in need of protection; (2) de-
cision making concerning provision of services to the child and the child's family; (3) case man-
agement, monitoring and termination of those services; and (4) case co-ordination and documenta-
tion and sharing of information on the case. All of those activities were completed (or, as the In-
quiry found in Matthew's case, not completed or not completed satisfactorily) prior to the com-
mencement of the Superintendent's Review. The "monitoring" referred to clearly relates to the ser-
vices provided to the child and his or her family, not a "monitoring" of the Ministry's activity or in-
activity two years after the event. The Review is not "a service to the child or child's family." The 
preparation of the post-death Superintendent's Review or "monitoring" of the Ministry's earlier pro-
cedures is not encompassed by the areas of investigation articulated in the Terms of Reference. 

27     Before the resumption of the Inquiry's hearings on November 7, 1994 to hear evidence with 
respect to the issue of the Superintendent's Review, the Ministry of the Attorney General objected 
that the proposed line of inquiry was not relevant to the Commission's mandate. However, prior to 
the hearings, counsel for the Attorney General advised: 
 

 The view of the Ministry remains that the Superintendent's Review in general, 
and enquiries respecting the evolution from draft 2 to the final draft filed in the 
Legislature in particular, are irrelevant and outside of the Terms of Reference 
upon which the jurisdiction of the Commission is based. Our concerns respecting 
privilege, relevancy and jurisdiction are waived in this instance without prejudice 
to our right to raise these matters in the future. 

28     Counsel for the Attorney General made no submissions on this issue at the judicial review 
proceedings. Mr. Doust submits that it is significant that counsel for the Ministry waived its initial 
objection to the jurisdiction of the Commission to inquire into the Superintendent's Review. I dis-
agree. The jurisdiction of a Commissioner cannot be extended by consent of any of the participants. 
It could have been extended by a further order in council expanding the mandate of the Inquiry; it 
was not. 

29     Commissioner Gove considered the Ministry's review process to be "a critically important 
quality assurance function" because "if mistakes were made which contributed to a child's death or 
injury, the review process should enable the ministry to learn from its mistakes so that children will 
be better protected in the future." Mr. Doust submits that an inquiry into the Ministry's review 
mechanisms to prevent future tragedies and to assess whether the Superintendent's Review assisted 
the Ministry and the public in learning from Matthew's tragedy was an appropriate part of Commis-
sioner Gove's mandate. Nonetheless, noble or honourable motives cannot bestow jurisdiction. The 
Order in Council could have specified a fifth consideration for investigation: " - reviewing its pro-
cedures when a child in care or known to the ministry dies or is seriously injured [i.e., conducting a 
Superintendent's Review]." It did not. The Commissioner could have sought an extension of his 
mandate from the Lieutenant Governor to bring this specific Review within his purview. He did not. 

30     Virtually all of the chapter entitled "What the Ministry did after Matthew Died" was beyond 
the jurisdiction of the Gove Inquiry. However, it does not necessarily follow that the petitioner is 
entitled to the relief she seeks. The second issue to be determined is whether Commissioner Gove 
made consequential findings of misconduct against her or simply "errors of judgment". 

Did Commissioner Gove Make Findings of Misconduct against the Petitioner? 
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31     The chapter entitled "What the Ministry did after Matthew Died" contains the following find-
ings: 
 

 ... Rigaux forcefully defended the view that she, as superintendent, had the right 
to make changes to ISU/ARD inspectors' reports. Her position on this issue was a 
complete reversal of earlier ministry practice. 

. . . 
 

 In fact, it is inappropriate for someone other than the inspector who did the inves-
tigation to make substantive changes to a death review report. 

. . . 
 

 It is even more troubling that the superintendent would presume to decide that 
the report should focus on themes rather than individual culpability. 

. . . 
 

 Joyce Rigaux eliminated all of Petersen's statements that were critical of the Min-
istry of Social Service. 

. . . 
 

 Rigaux downplayed or removed references to poor social work practice by minis-
try employees in Matthew's case. 

. . . 

Rigaux twice reversed Petersen's findings. 

. . . 
 

 Rigaux misrepresented Petersen's findings. This meant the superintendent . . . 
took Peterson's statement that ministry social workers had enough evidence of 
abuse and neglect to justify apprehending Matthew under the Family and Child 
Service Act, and twisted it into a contradictory statement that the Act limited the 
ability to respond to high-risk cases of neglect and that this contributed to Mat-
thew's death. 

. . . 
 

 The report of Matthew's life and death that the Legislature and the public saw 
was an attempt to obscure inadequate practice by ministry social workers, and to 
shift blame away from the Ministry of Social Services. 

. . . 
 

 Rigaux, as superintendent, should have been at the front of the line pushing for 
improvements in the child protection system to better protect "her" children. 
Tragically, she was not. Instead of putting children first, she put the ministry 
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first. The one who should have stayed outside the "system" became the consum-
mate insider. 

. . . 
 

 There was, in this case, a blatant conflict of interest between the interests of the 
ministry and the interests of children as represented by Joyce Rigaux and her 
staff. 

. . . 
 

 Joyce Rigaux ... render[ed] ineffective the role of ISU/ARD in independently re-
viewing children's deaths and injuries. 

32     Mr. Copley submits that those descriptions of Ms. Rigaux's conduct constituted errors in 
judgment rather than findings of misconduct. Mr. Doust submits that findings of misconduct may be 
appropriate to fulfil the mandate of an inquiry and, in this case, Commissioner Gove was entitled to 
be critical of the petitioner. He characterizes the focus of the Commissioner's criticism on the peti-
tioner as the holder of the office of Superintendent rather than as a personal attack. Mr. Doust fur-
ther submits that the findings critical of the petitioner have no legal consequences. 

33     A definition of the word "misconduct" in the abstract is elusive: is it conduct which would 
lead to civil or criminal proceedings? Does misconduct encompass damage to reputation? In the 
case of the Krever Commission, the provisions of the relevant Act expressly gave Mr. Justice 
Krever jurisdiction to make findings of "misconduct". In Krever, supra, at p. 18, Mr. Justice Cory 
utilized the definition of misconduct in the Concise Oxford Dictionary (8th ed. 1990): "improper or 
unprofessional behaviour" or "bad management." That is the applicable definition in this case. Cory 
J. stated that where harm to a person's reputation will result from the factual findings which are 
clearly within the commissioner's jurisdiction, there is no reason to prevent the commissioner from 
drawing the appropriate evaluations or conclusions which flow from those facts. However, he also 
noted that findings of misconduct should be made only where they are required to carry out the 
mandate of the inquiry. 

34     In this case, I find that the criticisms of the petitioner's involvement in the Superintendent's 
Review constituted findings of misconduct which have been detrimental to her career and reputa-
tion. As the investigation of the Superintendent's Review was beyond the mandate of the Inquiry, it 
follows that those findings of misconduct were outside Commissioner Gove's jurisdiction. 

35     Having found that Commissioner Gove lacked jurisdiction to investigate the Superintendent's 
Review and that, in the course of that investigation, he made findings of misconduct against Ms. 
Rigaux, it is unnecessary to consider the further issues of whether he was obligated by statute or 
common law to give notice of those intended findings and whether she did, in effect, have notice. It 
is also unnecessary to articulate the relevant standard of review of the findings of such a commis-
sion of inquiry or determine whether Ms. Rigaux received the appropriate degree of procedural fair-
ness. In view of the findings I have made, any judicial determination on these further issues would 
be obiter dicta and of no assistance to the development of the law in these uncharted waters. 

36     I do, however, venture to comment generally that inquiries in British Columbia are hampered 
by the unwieldy structure of the Inquiry Act which is a single statute comprised of two ancient acts 
which were merged sometime after 1960: Part I of the present Act is the Departmental Inquiries 
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Act, S.B.C. 1926-27; Part II is the Public Inquiries Act, S.B.C. 1872. The powers, duties, and statu-
tory protections of commissioners differ greatly according to whether they were appointed under 
Part I or Part II. While the focus of the inquiry in Parts I and II is very different, it is questionable 
that the disparate procedures set out in each part are justified. For example, Part I which specifies 
that a commissioner can inquire into the conduct of a person, requires that any person against whom 
a charge is made in the course of an inquiry, is to be represented by counsel; no report can be made 
against a person until he or she has been given reasonable notice of "the charge of misconduct" al-
leged against them and has been given full opportunity to be heard in person or by counsel. Part II, 
which governed the Gove Inquiry, does not contemplate findings of misconduct and provides no 
procedural protections in the event that such findings are made. One important question, which was 
argued but must remain unanswered in these reasons, is whether it is open to a Commissioner to 
make findings of misconduct in a Part II inquiry; if so, do the statutory protections of notice, coun-
sel and the right to be heard contained in Part I apply or, in the alternative, are common law princi-
ples or Charter rights available? A revision of the Act would eliminate these foreseeable difficulties. 

Conclusion: 

37     I conclude that Ms. Rigaux is entitled to an order that the 30-page chapter entitled "What the 
Ministry did after Matthew Died" be quashed and that the findings adverse to her therein be set 
aside. Counsel may address the issue of costs at a mutually convenient date. 

ALLAN J. 

cp/d/mrz/DRS 
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Reasons for Judgment of the Honourable Mr. Justice Lowry:

[1]                The British Columbia Utilities Commission is a statutory tribunal that regulates public 
utilities under the Utilities Commission Act, R.S.B.C. 1996, c. 473.  The Sierra Club of 
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Environment Association appeal, with leave, orders made by the Commission denying costs 
they sought as participants in two regulatory proceedings involving British Columbia Hydro and 
Power Authority.  They seek to have the matter remitted to the Commission with directions for 
reconsideration.  The questions raised are whether the Commission’s decisions were patently 
unreasonable and whether the Commission violated the principles of natural justice. 

The Proceedings  

[2]                The proceedings giving rise to the impugned orders are two of three that were to some 
extent interconnected.  The appellants were three of several participants in all three 
proceedings. 

[3]                The first proceeding concerned a Revenue Requirements Application (“RRA”) made by 
B.C. Hydro under section 58 of the Act.  The section authorizes the Commission to determine 
and set the rates to be paid by B.C. Hydro for the hydro-electric power it distributes, having 
regard for what is just, reasonable, and sufficient.  

[4]                The second proceeding concerned a plan filed by B.C. Hydro under section 45(6.1) of 
the Act, referred to as its 2006 Integrated Electricity Plan and Long-Term Acquisition Plan 
(“IEP/LTAP”).  The material part of the section requires B.C. Hydro to file plans when required 
by the Commission for its consideration, addressing anticipated capital expenditures and the 
way the utility intends to meet and reduce the demand for power.  

[5]                The third proceeding concerned an agreement for B.C. Hydro’s purchase of power from 
Alcan Inc. referred to as the Amended and Restated Long-Term Electricity Purchase Agreement 
(“LTEPA”) filed under section 71 of the Act.  The section authorizes the Commission to consider 
whether, having regard for the stipulated statutory criteria, an agreement of that kind is in the 
public interest, and where it is not, to make an order rendering it unenforceable in whole or in 
part.  

[6]                The appellants are non-profit organizations who regularly participate in proceedings of 
this kind.  They do so as a public service in furthering their constituents’ interests, which include 
the promotion of cost-effective environmentally sustainable electricity.  The orders that are the 
subject of their appeal were made in the first and third proceedings. 

The Orders

[7]                Section 118 of the Act authorizes the Commission to order costs payable by one party 
in a proceeding to another.  The Commission has adopted guidelines for awarding such costs, 
referred to as the Participant Assistance/Cost Award Guidelines.  Costs are regularly ordered to 
be paid by the utility involved in a proceeding to other participants where the Commission 
considers a participant has addressed material issues and made a worthwhile contribution.  
Such costs, though borne by the utility in the first instance, are customarily passed on to the 
ratepayers.  Thus, the Commission must be satisfied the public has received value for the costs 
it orders a utility to pay.  We are told that in the five-year period from 2001 to 2006 the 
Commission made 55 cost orders for amounts totalling $3.5 million.  Because the costs 
awarded against B.C. Hydro are subsumed in the rates paid for the power it distributes, the 
utility takes no position on applications for costs made against it and it takes no position in this 
instance. 

[8]                At the outset of each of the proceedings, the appellants submitted a budget estimate to 
the Commission.  The estimates included an outline of the issues the appellants wished to 
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address and the expenses to be incurred for legal and administrative services as well as for 
expert evidence.  The budgets received a favourable review by the Commission’s administrative 
staff as reflected in letters sent to the appellants in each instance.  The letters did, however, 
make it clear the staff’s advice was not binding on the appellants or the Commission and that 
the determination of any cost award would be made by the Commission at the conclusion of the 
proceeding. 

[9]                When each proceeding was concluded, the appellants, like the other participants, 
applied for an award of costs against B.C. Hydro.  In the section 58 RRA proceeding, they 
sought costs of $49,501.41 and were awarded only $7,479.72.  In the section 45 LTAP 
proceeding, they sought $223,640.09 and were awarded $187,119.62.  In the section 71 LTEPA 
proceeding, they sought $33,552.45 and were awarded only $1,074.72.  The appellants sought 
a reconsideration of the RRA and LTEPA awards.  The Commission declined to reconsider 
either award. 

[10]            The reasons given by the Commission for substantially denying the costs sought by the 
appellants in the RRA proceeding were (Appendix A to Order No. F-3-07, January 24, 2007):  

SCCBC [Sierra Club of Canada (B.C. Chapter)] claims a Bill of Cost for the 
amount of $49,501.41 (including PST and GST).  The Bill of Cost is based on a 
total of 15.6 days (proceeding and preparation) for legal counsel, 10.625 days 
(proceeding and preparation) for the case manager, and 9.55 days (proceeding 
and preparation) for the expert consultants.  The daily rates for legal counsel at 
$1,710, the case manager at $480, and the expert witness consultant at $1,400 
are consistent with the PACA Guidelines.

However, the Commission Panel is of the view that SCCBC should be awarded 
costs for attendance at only the first two Procedural Conferences, which were 
joint Procedural Conferences dealing with both the F07/08 RRA and the 2006 
IEP/LTAP.  Commission Order No. G-96-06 issued on August 3, 2006 after the 
Procedural Conference No. 2 established separate processes for the F07/08 
RRA and the 2006 IEP/LTAP.  The Commission Panel determines the demand 
side management (“DSM”) issues raised by SCCBC do not represent substantial 
issues in the F07/08 RRA proceeding.  The total days (proceeding and 
preparation) allowed for SCCBC is three days (1 proceeding day and 2 
preparation days) for each of the legal counsel and case manager.  The allowed 
legal counsel award is $5,796.90 ($1,710/day for legal counsel x 3 days plus 7% 
PST and 6% GST).  The allowed case manager award including expenses is 
$1,682.82 ($480/day for case manager x 3 days plus $242.82 of expenses).  The 
SCCBC adjusted cost award amount is $7,479.72.

[Emphasis added.]

[11]            The reasons given for substantially denying costs in the LTEPA proceeding were 
(Appendix A to Order No. F-5-07, February 15, 2007): 

The Commission Panel does not consider SCCBC et al. to represent a 
substantial interest in this proceeding.  SCCBC et al.’s objective of “minimizing 
environmental harm from Alcan’s smelting operations” is, in the Commission 
Panel’s view, far removed from the key issues under consideration in this 
proceeding.  The Commission Panel also finds that SCCBC et al. has not 
established how the groups that comprise SCCBC et al. will be impacted by the 
outcome of the proceeding.  However, SCCBC et al. was an active participant in 
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the proceeding and will receive an award equal to its out-of-pocket expenses for 
the case manager to attend the hearing.  The SCCBC et al. adjusted cost award 
amount is $1,074.72.

[Emphasis added.]

[12]            In response to the appellants’ applications for reconsideration, the Commission 
concluded insufficient grounds were advanced to warrant reconsideration because the 
appellants had not shown any prima facie error of fact or law in the awards and the errors 
alleged did not have significant material implications. 

The Grounds Advanced

[13]            The appellants advance four grounds of appeal which can be paraphrased as follows:  

1.         With respect to the RRA proceeding award, the appellants contend it was patently 
unreasonable because it was based on a clearly erroneous finding of fact:  what are 
referred to as the demand-side management (“DSM”) issues they addressed were not 
substantial issues in the proceeding, and the award was made without consideration of 
the fact the appellants addressed other issues in that proceeding. 

2.         With respect to the LTEPA proceeding award, the appellants contend it was patently 
unreasonable because it was also based on an erroneous finding of fact:  they had no 
interest in the proceeding. 

3.         The appellants contend the decisions to dismiss their applications for reconsideration 
were patently unreasonable because, in addition to the errors of fact underlying the 
original decisions not being recognized, the dismissal of the applications was based on a 
further erroneous finding of fact:  the refusal of the costs sought does not have 
significant material implications.  

4.         Finally, the appellants contend the Commission violated principles of procedural fairness 
in refusing to award costs on the basis of a failure to meet criteria the Commission had 
previously stated to be met when the budgets were reviewed. 

Discussion 

[14]            The Act includes both a privative clause (section 79) and a statutory right of appeal 
(section 101).  Thus, an appeal to this Court is confined to questions of law:  Plateau Pipe Line 
Ltd. v. British Columbia Utilities Commission, 2002 BCCA 246, 170 B.C.A.C. 6 at para. 8.  A 
decision based solely on findings of fact cannot be challenged unless it can be said to be 
patently unreasonable such that it amounts to an error of law.  To be patently unreasonable, a 
decision must be so clearly irrational and at odds with reason that no amount of curial deference 
will justify it:  Law Society of New Brunswick v. Ryan, 2003 SCC 20, [2003] 1 S.C.R. 247 at 
para. 52.  

[15]            Further, the Commission is a tribunal with particular expertise in the conduct of the 
proceedings for which the Act provides.  Unlike a court which resolves disputes between 
litigants, a tribunal like the Commission is required to manage disputes among various 
constituents and must balance competing interests, as well as the public interest, in the 
regulatory proceedings it conducts.  The Commission’s expertise extends to the awarding of 
costs:  see the discussions in Green, Michaels & Associates Ltd. v. Alberta (Public Utilities 
Board), [1979] 2 W.W.R. 481 at 493-94, 94 D.L.R. (3d) 641 (Alta. C.A.); and Cabre 
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Exploration Ltd. v. Alberta (Environmental Appeal Board), 2001 ABQB 293, 33 Admin. L.R. 
(3d) 140 at paras. 18-21.  Further still, section 118 of the Act affords the Commission a 
discretion with respect to awarding costs, and it is well recognized this Court will only interfere 
with the exercise of a discretion if it was based on an error in principle or was clearly wrong.  

[16]            Thus, the appellants face a formidable burden in grounding their appeal in large 
measure, as they do, on the Commission – being a tribunal with accepted expertise – having 
made decisions in the exercise of its discretion that are patently unreasonable.  It is of no small 
significance the appellants do not cite a single case where an award of costs made by a tribunal 
has been set aside by an appellate court. 

[17]            In my view, the appellants fall far short of establishing the Commission’s decisions to 
refuse costs sought in the RRA and the LTEPA proceedings were patently unreasonable 
exercises of its discretion.  I say that principally because there is on the record before us no 
basis upon which we could properly consider the Commission’s conclusions with respect to the 
appellants’ entitlement to costs.  The evidence adduced in the proceedings is not before us.  

[18]            The appellants describe the proceedings as giving rise to a “constellation” of issues.  
Many were apparently highly complex and technical.  Some would probably have been 
interrelated.  The record does not disclose, much less explain, what the issues in each of the 
proceedings actually were or what significance they had.  Nor does it permit an evaluation of the 
appellants’ interest in the issues or the contribution the appellants may have been able to 
make.  We have only the appellants’ assertions concerning some of the issues, the evidence, 
and the extent of the appellants’ participation.  The Commission oversaw the proceedings, 
although the RRA proceeding led to an agreement negotiated in confidence without the 
Commission’s involvement apart from giving effect to what was agreed.  Given its knowledge 
and understanding of the issues in the three proceedings, the Commission was in a position to 
consider the value of the applicants’ participation in deciding how much of their expense should 
properly be borne by B.C. Hydro’s ratepayers.  We are not.  

[19]            The appellants contend the DSM issues were substantial issues in the RRA 
proceeding.  The Commission considered they were substantial issues in the LTAP proceeding 
but only incidental issues in the RRA proceeding.  The Commission made a substantial award in 
favour of the appellants in the LTAP proceeding (which included the expenses of the appellants’
DSM expert evidence) based on its knowledge and understanding of those issues in relation to 
other issues.  On the record before us, I am unable to make any assessment of the view taken 
by the Commission in this regard, and I certainly could not say its decision to deny the costs 
sought in the RRA proceeding was irrational or not in accordance with reason.  Much the same 
is to be said about the appellants’ contention that their having addressed other issues in the 
RRA proceeding was not considered by the Commission in making its award.  Without an 
understanding of what all the issues in the proceeding were and what issues the appellants 
were able to meaningfully address, there is no basis on which to question the reasonableness of 
the Commission’s award in the RRA proceeding. 

[20]            The appellants contend they had an interest in the LTEPA proceeding that was not, as 
the Commission suggested, confined to environmental concerns relating to the production of 
aluminum at Alcan’s smelter.  They maintain they had an interest as ratepayers whose principal 
interest is a sustainable electricity system.  However, in making their application for costs, they 
did say that in participating fully in all aspects of the hearing they represented a unique 
perspective: “the public interest in minimizing environmental harm” from the smelter and “in 
maximizing sustainable electricity resources, i.e., resources that minimize harmful effects”.  The 
Commission took the appellants’ objective in participating in the LTEPA proceeding to be 
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minimizing environmental harm caused by the smelter, which it saw as far removed from the 
key issues.  Without the benefit of the evidence the appellants adduced and the submissions 
they made, it is not possible to say the Commission’s assessment of their participation and 
entitlement to costs is patently unreasonable. 

[21]            I would not accede to either of the first two grounds of appeal advanced by the 
appellants and it accordingly becomes unnecessary to consider the third.

[22]            The appellants’ fourth ground of appeal appears to me to be without merit.  They 
contend the Commission provided them with a favourable review of their budget at the outset 
and it could not be heard to say at the conclusion of the proceedings that favourable budget 
reviews are not binding as stated in denying the appellants’ application for reconsideration of 
the LTEPA award.  The appellants say they relied on the reviews received, and the Commission 
failed to provide any explanation for the discrepancy between the favourable reviews it received 
and the denial of the costs they sought.  They argue no basis for such a discrepancy existed.  

[23]            It is important that the budget reviews are undertaken by the Commission’s staff, not by 
the members of the panel who preside over the proceedings.  The concluding paragraph of 
each of the reviews the appellant’s received read: 

As identified earlier, Commission staff advice is not binding on the Participant or 
the Commission Panel, and the determination on any cost award will be made by 
the Commission Panel upon application after the proceeding.

[24]            A review of a budget submitted by a participant serves a limited purpose.  It may alert 
the participant to difficulties foreseen at the outset, but it does not provide a participant with 
anything that may later be said to be in any way binding on the Commission after the issues 
have been flushed out, the evidence adduced, and the submissions made.  There is nothing 
unfair about that. 

[25]            A tribunal is required to provide those affected with a meaningful opportunity to be 
heard fully and fairly, and to have decisions made in a fair, impartial, and open process 
appropriate to the attendant statutory, institutional, and social context: Baker v. Canada 
(Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817, 174 D.L.R. (4th) 193, per 
L’Heureux-Dubé J. at para. 28.  There is nothing in the record that suggests the appellants were 
denied any measure of the procedural fairness to which they were entitled. 

[26]            I would not accede to their fourth ground of appeal.

Disposition

[27]            I would dismiss the appeal. 

“The Honourable Mr. Justice Lowry”

I agree:  

“The Honourable Mr. Justice Low”

I agree:  
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“The Honourable Mr. Justice Smith”

Page 7 of 72008 BCCA 98 Sierra Club of Canada (British Columbia) v. British Columbia Uti...

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Sierra%20Club%20of%20Canada%20(Brit...



UTILITIES COMMISSION ACT
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 33 Dispensing with municipal consent

 34 Order to extend service in municipality
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Definitions

1  In this Act:

"appraisal" means appraisal by the commission;

 98 Defaulting utility may be dissolved

Part 7 — Decisions and Appeals

 99 Reconsideration by commission

 100 Requirement for hearing

 101 Appeal to Court of Appeal

 102 No automatic stay of proceedings while matter appealed

 103 Costs of appeal

 104 Case stated by commission

 105 Jurisdiction of commission exclusive

Part 8 — Offences and Penalties

 106 Offences

 107 Restraining orders

 108 Revocation of certificates

 109 Remedies not mutually exclusive

Part 9 — General

 110 Powers of commission in relation to other Acts

 111 Substantial compliance

 112 Vicarious liability

 113 Public utilities may apply

 114 Municipalities may apply

 115 Certified documents as evidence

 116 Class representation

 117 Costs of commission

 118 Participant costs

 119 Tariff of fees

 120 No waiver of rights

 121 Relationship with Local Government Act

 122 Repealed

 123 Service of notice

 124 Reasons to be given

 125 Regulations

 125.1 Minister's regulations

 125.2 Adoption of reliability standards, rules or codes

 126 Intent of Legislature
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"authority" means the British Columbia Hydro and Power Authority;

"commission" means the British Columbia Utilities Commission 

continued under this Act;

"compensation" means a rate, remuneration, gain or reward of any 

kind paid, payable, promised, demanded, received or expected, 

directly or indirectly, and includes a promise or undertaking by 

a public utility to provide service as consideration for, or as part 

of, a proposal or contract to dispose of land or any interest in 

it;

"costs" includes fees, counsel fees and expenses;

"demand-side measure" means a rate, measure, action or 

program undertaken

(a) to conserve energy or promote energy efficiency,

(b) to reduce the energy demand a public utility must 

serve, or

(c) to shift the use of energy to periods of lower demand;

"distribution equipment" means posts, pipes, wires, transmission 

mains, distribution mains and other apparatus of a public utility 

used to supply service to the utility customers;

"expenses" includes expenses of the commission;

"government's energy objectives" 

(a) to encourage public utilities to reduce greenhouse gas

emissions;

(b) to encourage public utilities to take demand-side

measures;

(c) to encourage public utilities to produce, generate and

acquire electricity from clean or renewable sources;

(d) to encourage public utilities to develop adequate energy

transmission infrastructure and capacity in the time 

required to serve persons who receive or may receive 

service from the public utility;
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(e) to encourage public utilities to use innovative energy

technologies

(i)  that facilitate electricity self-sufficiency or the

fulfillment of their long-term transmission 

requirements, or

(ii)  that support energy conservation or efficiency or

the use of clean or renewable sources of energy;

(f) to encourage public utilities to take prescribed actions in 

support of any other goals prescribed by regulation;

"petroleum industry" includes the carrying on within British 

Columbia of any of the following industries or businesses:

(a) the distillation, refining or blending of petroleum;

(b) the manufacture, refining, preparation or blending of

products obtained from petroleum;

(c) the storage of petroleum or petroleum products;

(d) the wholesale or retail distribution or sale of petroleum

products;

(e) the retail distribution of liquefied or compressed natural 

gas;

"petroleum products" includes gasoline, naphtha, benzene, 

kerosene, lubricating oils, stove oil, fuel oil, furnace oil,

paraffin, aviation fuels, butane, propane and other liquefied 

petroleum gas and all derivatives of petroleum and all products 

obtained from petroleum, whether or not blended with or added 

to other things;

"public hearing" means a hearing of which public notice is given, 

which is open to the public, and at which any person whom the 

commission determines to have an interest in the matter may 

be heard;

"public utility" means a person, or the person's lessee, trustee, 

receiver or liquidator, who owns or operates in British 

Columbia, equipment or facilities for

(a) the production, generation, storage, transmission, sale,
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delivery or provision of electricity, natural gas, steam or 

any other agent for the production of light, heat, cold or 

power to or for the public or a corporation for 

compensation, or

(b) the conveyance or transmission of information, 

messages or communications by guided or unguided 

electromagnetic waves, including systems of cable, 

microwave, optical fibre or radiocommunications if that 

service is offered to the public for compensation,

but does not include

(c) a municipality or regional district in respect of services 

provided by the municipality or regional district within its 

own boundaries,

(d) a person not otherwise a public utility who provides the

service or commodity only to the person or the person's 

employees or tenants, if the service or commodity is not 

resold to or used by others,

(e) a person not otherwise a public utility who is engaged in

the petroleum industry or in the wellhead production of oil, 

natural gas or other natural petroleum substances,

(f) a person not otherwise a public utility who is engaged in

the production of a geothermal resource, as defined in the 

Geothermal Resources Act, or

(g) a person, other than the authority, who enters into or is

created by, under or in furtherance of an agreement 

designated under section 12 (9) of the Hydro and Power 

Authority Act, in respect of anything done, owned or 

operated under or in relation to that agreement;

"rate" includes

(a) a general, individual or joint rate, fare, toll, charge,

rental or other compensation of a public utility,

(b) a rule, practice, measurement, classification or contract

of a public utility or corporation relating to a rate, and

(c) a schedule or tariff respecting a rate;
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"service" includes

(a) the use and accommodation provided by a public utility,

(b) a product or commodity provided by a public utility, and

(c) the plant, equipment, apparatus, appliances, property 

and facilities employed by or in connection with a public 

utility in providing service or a product or commodity for 

the purposes in which the public utility is engaged and for 

the use and accommodation of the public;

"tenant" does not include a lessee for a term of more than 5 years;

"transmission corporation" has the same meaning as in the 

Transmission Corporation Act;

"value" or "appraised value" means the value determined by the 

commission.

Part 1 — Utilities Commission

Commission continued

2  (1) The British Columbia Utilities Commission is continued consisting 

of individuals appointed as follows by the Lieutenant Governor in 

Council after a merit based process:

(a) one commissioner designated as the chair;

(b) other commissioners appointed after consultation with 

the chair.

(2) The Lieutenant Governor in Council, after consultation with the 

chair, may designate a commissioner appointed under subsection (1) 

(b) as a deputy chair.

(3) The chair may appoint a deputy chair or commissioner to act as 

chair for any purpose specified in the appointment.

(4) Sections 1 to 13, 15, 18 to 21, 28 to 30, 32, 34 (3) and (4), 35 to 

42, 44, 46.3, 48, 49, 54, 56, 60 (a) and (b) and 61 of the

Administrative Tribunals Act apply to the commission, and for that

purpose a reference to a deputy chair in this Act is a reference to a 
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vice chair under that Act.

(5) The chair is the chief executive officer of the commission and has 

supervision over and direction of the work and the staff of the

commission.

Commission subject to direction

3  (1) Subject to subsection (3), the Lieutenant Governor in Council, by 

regulation, may issue a direction to the commission with respect to 

the exercise of the powers and the performance of the duties of the 

commission, including, without limitation, a direction requiring the 

commission to exercise a power or perform a duty, or to refrain from 

doing either, as specified in the regulation.

(2) The commission must comply with a direction issued under

subsection (1), despite

(a) any other provision of

(i)  this Act, except subsection (3) of this section, or

(ii)  the regulations, or

(b) any previous decision of the commission.

(3) The Lieutenant Governor in Council may not under subsection (1) 

specifically and expressly

(a) declare an order or decision of the commission to be of

no force or effect, or

(b) require the commission to rescind an order or a

decision.

Sittings and divisions

4  (1) The commission

(a) must sit at the times and conduct its proceedings in a

manner it considers convenient for the proper discharge 

and speedy dispatch of its duties under this Act

(b) [Repealed 2004-45-164(b).]

(2) The chair may organize the commission into divisions.

(3) The commissioners must sit
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(a) as the commission, or

(b) as a division of the commission.

(4) If commissioners sit as a division

(a) 2 or more divisions may sit at the same time,

(b) the division has all the jurisdiction of and may exercise

and perform the powers and duties of the commission, and

(c) a decision or action of the division is a decision or action 

of the commission.

(5) At a sitting of the commission or of a division of the commission, 

one commissioner is a quorum.

(6) The chair may designate a commissioner to serve as chair at any 

sitting of the commission or a division of it.

(7) If a proceeding is being held by the commission or by a division 

and a sitting commissioner is absent or unable to attend,

(a) that commissioner is thereafter disqualified from

continuing to sit on the proceeding, and

(b) despite subsection (5), the commissioner or 

commissioners remaining present and sitting must exercise 

and perform all the jurisdiction, powers and duties of the 

commission.

(8) and (9) [Repealed 2003-46-2.]

(10) In the case of a tie vote at a sitting of the commission or a 

division of the commission, the decision of the chair of the 

commission or the division governs.

(11) If a division is comprised of one member and that member is 

unable for any reason to complete the member's duties, the chair of 

the commission, with the consent of all parties to the application, 

may organize a new division to continue to hear and determine the 

matter on terms agreed to by the parties, and the vacancy does not 

invalidate the proceeding.

Commission's duties

5  (0.1) In this section, "minister" means the minister responsible for 
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the administration of the Hydro and Power Authority Act.

(1) On the request of the Lieutenant Governor in Council, it is the 

duty of the commission to advise the Lieutenant Governor in Council 

on any matter, whether or not it is a matter in respect of which the 

commission otherwise has jurisdiction.

(2) If, under subsection (1), the Lieutenant Governor in Council refers 

a matter to the commission, the Lieutenant Governor in Council may 

specify terms of reference requiring and empowering the commission 

to inquire into the matter.

(3) The commission may carry out a function or perform a duty

delegated to it under an enactment of British Columbia or Canada.

(4) The commission, in accordance with subsection (5), must conduct 

an inquiry to make determinations with respect to British Columbia's

infrastructure and capacity needs for electricity transmission for the 

period ending 20 years after the day the inquiry begins or, if the 

terms of reference given under subsection (6) specify a different 

period, for that period.

(5) An inquiry under subsection (4) must begin

(a) by March 31, 2009, and

(b) at least once every 6 years after the conclusion of the

previous inquiry,

unless otherwise ordered by the Lieutenant Governor in Council.

(6) For an inquiry under subsection (4), the minister may specify, by 

order, terms of reference requiring and empowering the commission 

to inquire into the matter referred to in that subsection, including 

terms of reference regarding the manner in which and the time by 

which the commission must issue its determinations under subsection 

(4).

(7) The minister may declare, by regulation, that the commission 

may not, during the period specified in the regulation, reconsider,

vary or rescind a determination made under subsection (4).

(8) Despite section 75, if a regulation is made for the purposes of 

subsection (7) of this section with respect to a determination, the

commission is bound by that determination in any hearing or 
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proceeding held during the period specified in the regulation.

(9) The commission may order a public utility to submit an

application under section 46, by the time specified in the order, in 

relation to a determination made under subsection (4).

Repealed

6  [Repealed 2004-45-165.]

Employees

7  Despite the Public Service Act, the commission may employ a 

secretary and other officers and other employees it considers 

necessary and may determine their duties, conditions of employment 

and remuneration.

Technical consultants

8  The commission may appoint or engage persons having special or 

technical knowledge necessary to assist the commission in carrying 

out its functions.

Pensions

9  The Lieutenant Governor in Council may, by order, direct that the 

Public Service Pension Plan, continued under the Public Sector 

Pension Plans Act, applies to commissioners, officers and other 

employees of the commission, but the commission may, alone or in 

cooperation with other corporations, departments, commissions or 

other agencies of the Crown, establish, support or participate in any 

one or more of

(a) a pension or superannuation plan, or

(b) a group insurance plan

for the benefit of commissioners, officers and other employees of the 

commission and their dependants.

Secretary's duties

10  (1) The secretary must

Page 12 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



(a) keep a record of the proceedings before the

commission,

(b) ensure that every rule, regulation and order of the

commission is filed in the records of the commission,

(c) have custody of all rules, regulations and orders made 

by the commission and all other records and documents of, 

or filed with, the commission, and

(d) carry out the instructions and directions of the

commission under this Act respecting the secretary's duties 

or office.

(2) On the application of a person who pays a prescribed fee, the 

secretary must deliver to the person a certified copy of any rule,

regulation or order of the commission.

(3) In the absence of the secretary, the duties of the secretary under 

this Act may be performed by another person appointed by the

commission.

(4) A rule, regulation and order of the commission must be signed by 

the chair, a deputy chair or an acting chair, and the original or a copy 

of it must be delivered to the secretary for filing.

Conflict of interest

11  (1) A commissioner or employee of the commission must not, directly 

or indirectly,

(a) hold, acquire or have a beneficial interest in a share,

stock, bond, debenture or other security of a corporation or 

other person subject to regulation under Part 3 of this Act,

(b) have a significant beneficial interest in a device,

appliance, machine, article, patent or patented process, or 

a part of it, that is required or used by a corporation or 

other person referred to in paragraph (a) for the purpose of 

its equipment or service, or

(c) have a significant beneficial interest in a contract for the 

construction of works or the provision of a service for or by 

a corporation or other person referred to in paragraph (a).
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(2) A commissioner or employee of the commission, in whom a

beneficial interest referred to in subsection (1) is or becomes vested,

must divest himself or herself of the beneficial interest within 3 

months after appointment to the commission or acquisition of the 

property, as the case may be.

(3) The use or purchase for personal or domestic purposes, of gas, 

heat, light, power, electricity or petroleum products or service from a

corporation or other person subject to regulation under this Act is not 

a contravention of this section, and does not disqualify a 

commissioner or employee from acting in any matter affecting that 

corporation or other person.

Obligation to keep information confidential

12  (1) Every commissioner and every officer and employee of the 

commission must keep secret all information coming to the person's 

knowledge during the course of the administration of this Act, except 

insofar as disclosure is necessary for the administration of this Act or 

insofar as the commission authorizes the person to release the 

information.

(2) A commissioner, officer or employee of the commission must not 

be required to testify or produce evidence in any proceeding, other 

than a criminal proceeding, about records or information obtained in 

the discharge of duties under this Act.

(3) Despite subsection (2), the Supreme Court may require the

commission to produce the record of a proceeding that is the subject 

of an application for judicial review under the Judicial Review 

Procedure Act.

Annual report

13  (1) In each year, the commission must make a report to the 

Lieutenant Governor in Council for the preceding fiscal year, setting 

out briefly

(a) all applications and complaints to the commission under

this Act and summaries of the commission's findings on 

them,
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(b) other matters that the commission considers to be of

public interest in connection with the discharge of its duties 

under this Act, and

(c) other information the Lieutenant Governor in Council

directs.

(2) The report must be laid before the Legislative Assembly as soon 

as possible after it is submitted to the Lieutenant Governor in Council.

Part 2

Repealed

14–20  [Repealed 2003-46-5.]

Part 3 — Regulation of Public Utilities

Application of this Part

21  (1) This Part applies only to a public utility that is subject to the 

legislative authority of the Province.

(2) The provision by a public utility of a class of service in respect of 

which the public utility is not subject to the legislative authority of the 

Province does not make this Part inapplicable to that public utility in

respect of any other class of service.

Exemptions

22  (1) In this section:

"eligible person" means a person, or a class of persons, that

(a) generates, produces, transmits, distributes or sells

electricity,

(b) for the purpose of heating or cooling any building,

structure or equipment or for any industrial purpose, heats, 

cools or refrigerates water, air or any heating medium or 

coolant, using for that purpose equipment powered by a 

fuel, a geothermal resource or solar energy, or
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(c) enters into an energy supply contract, within the 

meaning of section 68, for the provision of electricity;

"minister" means the minister responsible for the administration of 

the Hydro and Power Authority Act.

(2) The minister, by regulation, may

(a) exempt from any or all of section 71 and the provisions

of this Part

(i)  an eligible person, or

(ii)  an eligible person in respect of any equipment,

facility, plant, project, activity, contract, service or 

system of the eligible person, and

(b) in respect of an exemption made under paragraph (a),

impose any terms and conditions the minister considers to 

be in the public interest.

(3) The minister, before making a regulation under subsection (2), 

may refer the matter to the commission for a review.

General supervision of public utilities

23  (1) The commission has general supervision of all public utilities and 

may make orders about

(a) equipment,

(b) appliances,

(c) safety devices,

(d) extension of works or systems,

(e) filing of rate schedules,

(f) reporting, and

(g) other matters it considers necessary or advisable for

(i)  the safety, convenience or service of the public,

or

(ii)  the proper carrying out of this Act or of a

contract, charter or franchise involving use of public 

property or rights.
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(2) Subject to this Act, the commission may make regulations

requiring a public utility to conduct its operations in a way that does 

not unnecessarily interfere with, or cause unnecessary damage or 

inconvenience to, the public.

Commission must make examinations and inquiries

24  In its supervision of public utilities, the commission must make 

examinations and conduct inquiries necessary to keep itself informed 

about

(a) the conduct of public utility business,

(b) compliance by public utilities with this Act, regulations

or any other law, and

(c) any other matter in the commission's jurisdiction.

Commission may order improved service

25  If the commission, after a hearing held on its own motion or on 

complaint, finds that the service of a public utility is unreasonable, 

unsafe, inadequate or unreasonably discriminatory, the commission 

must

(a) determine what is reasonable, safe, adequate and fair

service, and

(b) order the utility to provide it.

Commission may set standards

26  After a hearing held on the commission's own motion or on 

complaint, the commission may do one or more of the following:

(a) determine and set just and reasonable standards,

classifications, rules, practices or service to be used by a 

public utility;

(b) determine and set adequate and reasonable standards 

for measuring quantity, quality, pressure, initial voltage or 

other conditions of supplying service;

(c) prescribe reasonable regulations for examining, testing

or measuring a service;
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(d) establish or approve reasonable standards for accuracy 

of meters and other measurement appliances;

(e) provide for the examination and testing of appliances

used to measure a service of a utility.

Joint use of facilities

27  (1) If the commission, after a hearing, finds that

(a) public convenience and necessity require the use by a

public utility of conduits, subways, poles, wires or other 

equipment belonging to another public utility, and

(b) the use will not prevent the owner or other users from

performing their duties or result in any substantial 

detriment to their service,

the commission may, if the utilities fail to agree on the use,

conditions or compensation, make an order it considers reasonable, 

directing that the use or joint use of the conduits, subways, poles, 

wires or other equipment be allowed and prescribing conditions of 

and compensation for the use.

(2) If the commission, after a hearing, finds that the provision of 

adequate service by one public utility or the safety of the persons

operating or using that service requires that wires or cables carrying

electricity and run, placed, erected, maintained or used by another 

public utility be placed, constructed or equipped with safety devices, 

the commission may make an order it considers reasonable about the 

placing, construction or equipment.

(3) By the same or a later order, the commission may

(a) direct that the cost of the placing, construction or

equipment be at the expense of the public utility whose 

wire, cable or apparatus was most recently placed, or

(b) in the discretion of the commission, apportion the cost

between the utilities.

Utility must provide service if supply line near

28  (1) On being requested by the owner or occupier of the premises to 
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do so, a public utility must supply its service to premises that are located 

within 90 metres of its supply line or any lesser distance that the 

commission prescribes suitable for that purpose.

(2) Before supplying the service under subsection (1) or making a 

connection for the purpose, or as a condition of continuing to supply

the service, the public utility may require the owner or occupier to 

give reasonable security for repayment of the costs of making the 

connection as set out in the filed schedule of rates.

(3) After a hearing and for proper cause, the commission may relieve 

a public utility from the obligation to supply service under this Act on

terms the commission considers proper and in the public interest.

Commission may order utility to provide service if supply line distant

29  On the application of a person whose premises are located more than 

90 metres from a supply line suitable for that purpose, the 

commission may order a public utility that controls or operates the 

line

(a) to supply, within the time the commission directs, the

service required by that person, and

(b) to make extensions and install necessary equipment 

and apparatus on terms the commission directs, which 

terms may include payment of all or part of the cost by the 

applicant.

Commission may order extension of existing service

30  If the commission, after a hearing, determines that

(a) an extension of the existing services of a public utility, 

in a general area that the public utility may properly be 

considered responsible for developing, is feasible and 

required in the public interest, and

(b) the construction and maintenance of the extension will

not necessitate a substantial increase in rates chargeable, 

or a decrease in services provided, by the utility elsewhere,

the commission may order the utility to make the extension on terms
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the commission directs, which may include payment of all or part of 

the cost by the persons affected.

Regulation of agreements

31  The commission may make rules governing conditions to be 

contained in agreements entered into by public utilities for their 

regulated services or for a class of regulated service.

Use of municipal thoroughfares

32  (1) This section applies if a public utility

(a) has the right to enter a municipality to place its

distribution equipment on, along, across, over or under a 

public street, lane, square, park, public place, bridge, 

viaduct, subway or watercourse, and

(b) cannot come to an agreement with the municipality on 

the use of the street or other place or on the terms of the 

use.

(2) On application and after any inquiry it considers advisable, the 

commission may, by order, allow the use of the street or other place 

by the public utility for that purpose and specify the manner and 

terms of use.

Dispensing with municipal consent

33  (1) This section applies if a public utility

(a) cannot agree with a municipality respecting placing its

distribution equipment on, along, across, over or under a 

public street, lane, square, park, public place, bridge, 

viaduct, subway or watercourse in a municipality, and

(b) the public utility is otherwise unable, without

expenditures that the commission considers unreasonable, 

to extend its system, line or apparatus from a place where 

it lawfully does business to another place where it is 

authorized to do business.

(2) On application and after a hearing, for the purpose of that 

extension only and without unduly preventing the use of the street or 
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other place by other persons, the commission may, by order,

(a) allow the use of the street or other place by the public

utility, despite any law or contract granting to another 

person exclusive rights, and

(b) specify the manner and terms of the use.

Order to extend service in municipality

34  (1) On the complaint of a municipality that a public utility doing 

business in the municipality fails to extend its service to a part of the 

municipality, and after any hearing the commission considers 

advisable, the commission may order the public utility to extend its 

service in a way that the commission considers reasonable and 

proper.

(2) An order under subsection (1) may

(a) in the commission's discretion, impose terms for the

extension, including the expenditure to be incurred for all 

necessary works, and

(b) apportion the cost between the public utility, the

municipality and consumers receiving service from the 

extension.

Other orders to extend service

35  If the commission, after a hearing, concludes that in its opinion an 

extension by a public utility of its existing service would provide 

sufficient business to justify the construction and maintenance of the 

extension, and the financial condition of the public utility reasonably 

warrants the capital expenditure required, the commission may order 

the utility to extend its service to the extent the commission 

considers reasonable and proper.

Use of municipal structures

36  Subject to any agreement between a public utility and a municipality 

and to the franchise or rights of the public utility, and after any 

hearing the commission considers advisable, the commission may, by 

order, specify the terms on which the public utility may use for any 
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purpose of its service

(a) a highway in the municipality, or

(b) a public bridge, viaduct or subway constructed or to be

constructed by the municipality alone or jointly with 

another municipality, corporation or government.

Supervisors and inspectors

37  (1) If the commission considers that a supervisor or inspector should 

be appointed to supervise or inspect, continuously or otherwise, the 

system, works, plant, equipment or service of a public utility with a 

view to establishing and carrying out measures for

(a) the safety of the public and of the users of the utility's 

service, or

(b) adequacy of service,

the commission may appoint a supervisor or inspector for that utility 

and may specify the person's duties.

(2) The commission may

(a) set the salary and expenses of a supervisor or inspector

appointed under subsection (1), and

(b) order the amount set

(i)  to be borne by the municipality in which the

operations of the public utility are carried on or its 

service is provided, or

(ii)  to be borne or apportioned in a way the 

commission considers equitable.

Public utility must provide service

38  A public utility must

(a) provide, and

(b) maintain its property and equipment in a condition to

enable it to provide,

a service to the public that the commission considers is in all respects 

adequate, safe, efficient, just and reasonable.
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No discrimination or delay in service

39  On reasonable notice, a public utility must provide suitable service 

without undue discrimination or undue delay to all persons who

(a) apply for service,

(b) are reasonably entitled to it, and

(c) pay or agree to pay the rates established for that

service under this Act.

Exemption for part of municipality

40  (1) On application, the commission may, by order, exempt a 

municipality from section 39 except in a defined area.

(2) On application by any person and after notice to the municipality, 

the commission may enlarge or reduce an area defined under

subsection (1).

No discontinuance without permission

41  A public utility that has been granted a certificate of public 

convenience and necessity or a franchise, or that has been deemed to 

have been granted a certificate of public convenience and necessity, 

and has begun any operation for which the certificate or franchise is 

necessary, or in respect of which the certificate is deemed to have 

been granted, must not cease the operation or a part of it without 

first obtaining the permission of the commission.

Duty to obey orders

42  A public utility must obey the lawful orders of the commission made 

under this Act for its business or service, and must do all things 

necessary to secure observance of those orders by its officers, agents 

and employees.

Duty to provide information

43  (1) A public utility must, for the purposes of this Act,

(a) answer specifically all questions of the commission, and

(b) provide to the commission
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(i)  the information the commission requires, and

(ii)  a report, submitted annually and in the manner 

the commission requires, regarding the demand-side 

measures taken by the public utility during the period 

addressed by the report, and the effectiveness of

those measures.

(1.1) The authority, in addition to providing the information and 

reports referred to in subsection (1), must provide to the 

commission, in accordance with the regulations, an annual report 

comparing the electricity rates charged by the authority with 

electricity rates charged by public utilities in other jurisdictions in 

North America, including an assessment of whether the authority's 

electricity rates are competitive with those other rates.

(2) A public utility that receives from the commission any form of 

return must fully and correctly answer each question in the return 

and deliver it to the commission.

(3) On request by the commission, a public utility must deliver to the 

commission

(a) all profiles, contracts, reports of engineers, accounts

and records in its possession or control relating in any way 

to its property or service or affecting its business, or 

verified copies of them, and

(b) complete inventories of the utility's property in the form 

the commission directs.

(4) On request by the commission, a public utility must file with the 

commission a statement in writing setting out the name, title of

office, post office address and the authority, powers and duties of

(a) every member of the board of directors and the 

executive committee,

(b) every trustee, superintendent, chief or head of

construction or operation, or of any department, branch, 

division or line of construction or operation, and

(c) other officers of the utility.

(5) The statement required under subsection (4) must be filed in a 
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form that discloses the source and origin of each administrative act, 

rule, decision, order or other action of the utility.

Duty to keep records

44  (1) A public utility must have in British Columbia an office in which it 

must keep all accounts and records required by the commission to be 

kept in British Columbia.

(2) A public utility must not remove or permit to be removed from 

British Columbia an account or record required to be kept under

subsection (1), except on conditions specified by the commission.

Long-term resource and conservation planning

44.1  (1) In this section, "demand increase" means the greater of

(a) the difference between

(i)  the sum of the estimate referred to in subsection 

(4) (b) and a prescribed amount, if any, and

(ii)  the demand the authority would serve during the

period referred to in subsection (4) (b) if the demand 

in each year of that period remains equal to the 

demand referred to in subsection (4) (a), and

(b) zero.

(2) Subject to subsection (4), a public utility must file with the 

commission, in the form and at the times the commission requires, a

long-term resource plan including all of the following:

(a) an estimate of the demand for energy the public utility

would expect to serve if the public utility does not take new 

demand-side measures during the period addressed by the 

plan;

(b) a plan of how the public utility intends to reduce the

demand referred to in paragraph (a) by taking cost-

effective demand-side measures;

(c) an estimate of the demand for energy that the public

utility expects to serve after it has taken cost-effective 

demand-side measures;
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(d) a description of the facilities that the public utility

intends to construct or extend in order to serve the 

estimated demand referred to in paragraph (c);

(e) information regarding the energy purchases from other

persons that the public utility intends to make in order to 

serve the estimated demand referred to in paragraph (c);

(f) an explanation of why the demand for energy to be 

served by the facilities referred to in paragraph (d) and the 

purchases referred to in paragraph (e) are not planned to 

be replaced by demand-side measures;

(g) any other information required by the commission.

(3) The commission may exempt a public utility from the requirement 

to include in a long-term resource plan filed under subsection (2) any 

of the information referred to in paragraphs (a) to (f) of that 

subsection if the commission is satisfied that the information is not 

applicable with respect to the nature of the service provided by the 

public utility

(4) A long-term resource plan filed under subsection (2) by the 

authority before the end of the 2020 calendar year must include, in 

addition to everything referred to in subsection (2) (a) to (g), all of 

the following:

(a) a statement of the demand for electricity the authority

served in the year beginning on April 1, 2007, and ending 

on March 31, 2008;

(b) an estimate of the total demand for electricity the

authority would expect to serve in the period beginning on 

April 1, 2008, and ending on March 31, 2021, if no new 

demand-side measures are taken during that period;

(c) a statement of the demand-side measures the authority

would need to take so that, in combination with demand-

side measures taken by the government of British Columbia 

or of Canada or a local authority, the demand increase 

would be reduced by 50% by 2020.

(5) The commission may establish a process to review long-term

resource plans filed under subsection (2).
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(6) After reviewing a long-term resource plan filed under subsection 

(2), the commission must

(a) accept the plan, if the commission determines that

carrying out the plan would be in the public interest, or

(b) reject the plan.

(7) The commission may accept or reject, under subsection (6), a 

part of a public utility's plan, and, if the commission rejects a part of 

a plan,

(a) the public utility may resubmit the part within a time

specified by the commission, and

(b) the commission may accept or reject, under subsection

(6), the part resubmitted under paragraph (a) of this 

subsection.

(8) In determining under subsection (6) whether to accept a long-

term resource plan, the commission must consider

(a) the government's energy objectives,

(b) whether the plan is consistent with the requirements

under sections 64.01 and 64.02, if applicable,

(c) whether the plan shows that the public utility intends to

pursue adequate, cost-effective demand-side measures, 

and

(d) the interests of persons in British Columbia who receive

or may receive service from the public utility.

(9) In accepting under subsection (6) a long-term resource plan, or 

part of a plan, the commission may do one or both of the following:

(a) order that a proposed utility plant or system, or

extension of either, referred to in the accepted plan or the 

part is exempt from the operation of section 45 (1);

(b) order that, despite section 75, a matter the commission

considers to be adequately addressed in the accepted plan 

or the part is to be considered as conclusively determined 

for the purposes of any hearing or proceeding to be 

conducted by the commission under this Act, other than a
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hearing or proceeding for the purposes of section 99.

Expenditure schedule

44.2  (1) A public utility may file with the commission an expenditure 

schedule containing one or more of the following:

(a) a statement of the expenditures on demand-side 

measures the public utility has made or anticipates making 

during the period addressed by the schedule;

(b) a statement of capital expenditures the public utility has 

made or anticipates making during the period addressed by 

the schedule;

(c) a statement of expenditures the public utility has made

or anticipates making during the period addressed by the 

schedule to acquire energy from other persons.

(2) The commission may not consent under section 61 (2) to an

amendment to or a rescission of a schedule filed under section 61 (1) 

to the extent that the amendment or the rescission is for the purpose 

of recovering expenditures referred to in subsection (1) (a) of this 

section, unless

(a) the expenditure is the subject of a schedule filed and

accepted under this section, or

(b) the amendment or rescission is for the purpose of 

setting an interim rate.

(3) After reviewing an expenditure schedule submitted under

subsection (1), the commission, subject to subsections (5) and (6), 

must

(a) accept the schedule, if the commission considers that

making the expenditures referred to in the schedule would 

be in the public interest, or

(b) reject the schedule.

(4) The commission may accept or reject, under subsection (3), a 

part of a schedule.

(5) In considering whether to accept an expenditure schedule, the 

commission must consider
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(a) the government's energy objectives,

(b) the most recent long-term resource plan filed by the

public utility under section 44.1, if any,

(c) whether the schedule is consistent with the 

requirements under section 64.01 or 64.02, if applicable,

(d) if the schedule includes expenditures on demand-side

measures, whether the demand-side measures are cost-

effective within the meaning prescribed by regulation, if 

any, and

(e) the interests of persons in British Columbia who receive

or may receive service from the public utility.

(6) If the commission considers that an expenditure in an

expenditure schedule was determined to be in the public interest in 

the course of determining that a long-term resource plan was in the 

public interest under section 44.1 (6),

(a) subsection (5) of this section does not apply with

respect to that expenditure, and

(b) the commission must accept under subsection (3) the

expenditure in the expenditure schedule.

Certificate of public convenience and necessity

45  (1) Except as otherwise provided, after September 11, 1980, a 

person must not begin the construction or operation of a public utility 

plant or system, or an extension of either, without first obtaining 

from the commission a certificate that public convenience and 

necessity require or will require the construction or operation.

(2) For the purposes of subsection (1), a public utility that is 

operating a public utility plant or system on September 11, 1980 is

deemed to have received a certificate of public convenience and 

necessity, authorizing it

(a) to operate the plant or system, and

(b) subject to subsection (5), to construct and operate

extensions to the plant or system.

(3) Nothing in subsection (2) authorizes the construction or operation 
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of an extension that is a reviewable project under the Environmental 

Assessment Act.

(4) The commission may, by regulation, exclude utility plant or 

categories of utility plant from the operation of subsection (1).

(5) If it appears to the commission that a public utility should, before 

constructing or operating an extension to a utility plant or system, 

apply for a separate certificate of public convenience and necessity,

the commission may, not later than 30 days after construction of the 

extension is begun, order that subsection (2) does not apply in 

respect of the construction or operation of the extension.

(6) A public utility must file with the commission at least once each 

year a statement in a form prescribed by the commission of the

extensions to its facilities that it plans to construct.

(6.1) [Repealed 2008-13-8.]

(6.2) [Repealed 2008-13-8.]

(7) Except as otherwise provided, a privilege, concession or franchise 

granted to a public utility by a municipality or other public authority 

after September 11, 1980 is not valid unless approved by the

commission.

(8) The commission must not give its approval unless it determines 

that the privilege, concession or franchise proposed is necessary for

the public convenience and properly conserves the public interest.

(9) In giving its approval, the commission

(a) must grant a certificate of public convenience and

necessity, and

(b) may impose conditions about

(i)  the duration and termination of the privilege,

concession or franchise, or

(ii)  construction, equipment, maintenance, rates or

service,

as the public convenience and interest reasonably require.

Procedure on application

Page 30 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



46  (1) An applicant for a certificate of public convenience and necessity 

must file with the commission information, material, evidence and 

documents that the commission prescribes.

(2) The commission has a discretion whether or not to hold any

hearing on the application.

(3) Subject to subsections (3.1) and (3.2), the commission may issue 

or refuse to issue the certificate, or may issue a certificate of public

convenience and necessity for the construction or operation of a part 

only of the proposed facility, line, plant, system or extension, or for 

the partial exercise only of a right or privilege, and may attach to the 

exercise of the right or privilege granted by the certificate, terms, 

including conditions about the duration of the right or privilege under 

this Act as, in its judgment, the public convenience or necessity may 

require.

(3.1) In deciding whether to issue a certificate under subsection (3), 

the commission must consider

(a) the government's energy objectives,

(b) the most recent long-term resource plan filed by the

public utility under section 44.1, if any, and

(c) whether the application for the certificate is consistent

with the requirements imposed on the public utility under 

sections 64.01 and 64.02, if applicable.

(3.2) Section (3.1) does not apply if the commission considers that 

the matters addressed in the application for the certificate were

determined to be in the public interest in the course of considering a 

long-term resource plan under section 44.1.

(4) If a public utility desires to exercise a right or privilege under a 

consent, franchise, licence, permit, vote or other authority that it 

proposes to obtain but that has not, at the date of the application,

been granted to it, the public utility may apply to the commission for 

an order preliminary to the issue of the certificate.

(5) On application under subsection (4), the commission may make 

an order declaring that it will, on application, under rules it specifies,

issue the desired certificate, on the terms it designates in the order, 
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after the public utility has obtained the proposed consent, franchise, 

licence, permit, vote or other authority.

(6) On evidence satisfactory to the commission that the consent, 

franchise, licence, permit, vote or other authority has been secured,

the commission must issue a certificate under section 45.

(7) The commission may amend a certificate previously issued, or 

issue a new certificate, for the purpose of renewing, extending or

consolidating a certificate previously issued.

(8) A public utility to which a certificate is, or has been, issued, or to 

which an exemption is, or has been, granted under section 45 (4), is 

authorized, subject to this Act, to construct, maintain and operate the 

plant, system or extension authorized in the certificate or exemption.

Order to cease work

47  (1) If a public utility

(a) is engaged, or is about to engage, in the construction or

operation of a plant or system, and

(b) has not secured or has not been exempted from the

requirement for, or is not deemed to have received a 

certificate of public convenience and necessity required 

under this Act,

any interested person may file a complaint with the commission.

(2) The commission may, with or without notice, make an order

requiring the public utility complained of to cease the construction or

operation until the commission makes and files its decision on the 

complaint, or until further order of the commission.

(3) The commission may, after a hearing, make the order and specify 

the terms under this Act that it considers advisable.

(4) If the commission considers it necessary to determine whether a 

person is engaged or is about to engage in construction or operation

of any plant or system, the commission may request that person to 

provide information required by it and to answer specifically all 

questions of the commission, and the person must comply.
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Cancellation or suspension of franchises and permits

48  (1) If the commission, after a hearing, determines that a public utility 

holding a franchise, licence or permit has failed to exercise or has not 

continued to exercise or use the right and privilege granted by the 

franchise, licence or permit, the commission may

(a) cancel the franchise, licence or permit, or

(b) suspend for a time the commission considers advisable 

the rights, or any of them, under the franchise, licence or 

permit.

(2) If a franchise, licence or permit is cancelled, the utility must cease 

to operate.

(3) If a right under a franchise, licence or permit is suspended, the 

utility must cease to exercise the suspended right during the period 

of suspension.

Accounts and reports

49  The commission may, by order, require every public utility to do one 

or more of the following:

(a) keep the records and accounts of the conduct of the

utility's business that the commission may specify, and for 

public utilities of the same class, adopt a uniform system of 

accounting specified by the commission;

(b) provide, at the times and in the form and manner the

commission specifies, a detailed report of finances and 

operations, verified as specified;

(c) file with the commission, at the times and in the form

and manner the commission specifies, a report of every 

accident occurring to or on the plant, equipment or other 

property of the utility, if the accident is of such nature as to 

endanger the safety, health or property of any person;

(d) obtain from a board, tribunal, municipal or other body 

or official having jurisdiction or authority, permission, if 

necessary, to undertake or carry on a work or service 

ordered by the commission to be undertaken or carried on 
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that is contingent on the permission.

Commission approval of issue of securities

50  (1) In this section, "security" means any share of any class of 

shares of a public utility or any bond, debenture, note or other 

obligation of a public utility whether secured or unsecured.

(2) Except in the case of a security evidencing indebtedness payable 

less than one year from its date, a public utility must not issue a

security without first obtaining approval of the commission under this 

section and, if section 54 applies, under that section.

(3) Without first obtaining the commission's approval, a public utility 

must not,

(a) in respect of a security that it has issued,

(i)  increase a fixed dividend or fixed interest rate,

(ii)  alter a maturity date for the issue,

(ii)  restrict the utility's right to redeem the issue,

(iv)  increase the premium to be paid on redemption,

or

(v)  make a material alteration in the characteristics 

of the security, or

(b) purchase, redeem or otherwise acquire shares of any 

class of the utility except in accordance with any special 

rights or restrictions attached to them.

(4) Subsections (2) and (3) do not apply to the issue of shares under 

a genuine employee share purchase plan or genuine employee share

option plan that has been filed with the commission.

(5) Without first obtaining the commission's approval, a public utility 

must not guarantee the payment of all or part of a loan or all or part 

of the interest on a loan made to another person.

(6) A public utility is not liable under a guarantee given by it after 

June 29, 1988, in contravention of subsection (5) or of a condition of 

approval imposed under subsection (7).

(7) The commission may give its approval under this section subject 

to conditions and requirements considered necessary or desirable in 
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the public interest.

(8) A municipality is not a utility for the purpose of this section.

Restraint on capitalization

51  A public utility must not do any of the following:

(a) capitalize a franchise or right to be a corporation;

(b) capitalize a franchise, licence, permit or concession in

excess of the amount that, exclusive of tax or annual 

charge, is paid to the government, a municipality or other 

public authority as consideration for the franchise, licence, 

permit or concession;

(c) issue a security or evidence of indebtedness against a

contract for consolidation, amalgamation, merger or lease.

Restraint on disposition

52  (1) Except for a disposition of its property in the ordinary course of 

business, a public utility must not, without first obtaining the 

commission's approval,

(a) dispose of or encumber the whole or a part of its

property, franchises, licences, permits, concessions, 

privileges or rights, or

(b) by any means, direct or indirect, merge, amalgamate or

consolidate in whole or in part its property, franchises, 

licences, permits, concessions, privileges or rights with 

those of another person.

(2) The commission may give its approval under this section subject 

to conditions and requirements considered necessary or desirable in 

the public interest.

Consolidation, amalgamation and merger

53  (1) A public utility must not consolidate, amalgamate or merge with 

another person

(a) unless the Lieutenant Governor in Council

(i)  has first received from the commission a report 
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under this section including an opinion that the 

consolidation, amalgamation or merger would be 

beneficial in the public interest, and

(ii)  has, by order, consented to the consolidation,

amalgamation or merger, and

(b) except in accordance with an order made under

paragraph (a).

(2) The Lieutenant Governor in Council may, in an order under

subsection (1) (a), include conditions and requirements that the

Lieutenant Governor in Council considers necessary or advisable.

(3) An application for consent of the Lieutenant Governor in Council 

under subsection (1) must be made to the commission by the public

utility.

(4) The commission must inquire into the application and may for 

that purpose hold a hearing.

(5) On conclusion of its inquiry, the commission must,

(a) if it is of the opinion that the consolidation,

amalgamation or merger would be beneficial in the public 

interest, submit its report and findings to the Lieutenant 

Governor in Council, or

(b) dismiss the application.

(6) If a public utility gives notice to its shareholders of a meeting of 

shareholders in connection with a consolidation, amalgamation or

merger, it must

(a) set out in the notice the provisions of this section, and

(b) file a copy of the notice with the commission at the time

of mailing to the shareholders.

Reviewable interests

54  (1) In this section:

"child" includes a child in respect of whom a person referred to in 

the definition of "spouse" stands in the place of a parent;

"offeree" means a person to whom a take over bid is made;
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"offeror" means a person, other than an agent, who makes a take 

over bid and includes 2 or more persons

(a) whose bids are made jointly or in concert, or

(b) who intend to exercise jointly or in concert any voting

rights attaching to the shares for which a take over bid is 

made;

"spouse" means a person who

(a) is married to another person, or

(b) is living and cohabiting with another person in a

marriage-like relationship, including a marriage-like 

relationship between persons of the same gender, and has 

lived and cohabited in that relationship for a period of at 

least 2 years;

"take over bid" has the same meaning as in section 92 of the 

Securities Act;

"voting share" means a share that has, or may under any special 

rights or restrictions attached to the share have, the right to 

vote for the election of directors, and for this purpose "share"

includes

(a) a security convertible into such a share, and

(b) options and rights to acquire such a share or such a

convertible security.

(2) For the purposes of this section, persons are associates if any of 

the following apply:

(a) one of the persons is a corporation

(i)  of which more than 10% of the shares 

outstanding of any class of the corporation are 

beneficially owned or controlled, directly or indirectly, 

by the other person, or

(ii)  of which the other is a director or officer;

(b) each of the persons is a corporation and

(i)  more than 10% of the shares outstanding of any 
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class of shares of one are beneficially owned or 

controlled, directly or indirectly, by the other, or

(ii)  more than 10% of the shares outstanding of any 

class of shares of each are beneficially owned or 

controlled, directly or indirectly, by the same person;

(c) they are partners or one is a partnership of which the

other is a partner;

(d) one is a trust in which the other has a substantial

beneficial interest or for which the other serves as trustee 

or in a similar capacity;

(e) they are obligated to act in concert in exercising a

voting right in respect of shares of the utility;

(f) one is the spouse or child of the other;

(g) one is a relative of the other or of the other's spouse

and has the same home as the other.

(3) For the purpose of subsection (2), if a person has more than one 

associate, those associates are associates of each other.

(4) For the purpose of this section, a person has a reviewable interest 

in a public utility if

(a) the person owns or controls, or

(b) the person and the person's associates own or control,

in the aggregate more than 20% of the voting shares outstanding of

any class of shares of the utility.

(5) A public utility must not, without the approval of the commission,

(a) issue, sell, purchase or register on its books a transfer

of shares in the capital of the utility or create, or

(b) attach to any shares, whether issued or unissued, any

special rights or restrictions,

if the issue, sale, purchase or registration or the creation or

attachment of the special rights or restrictions would

(c) cause any person to have a reviewable interest,

(d) increase the percentage of voting shares owned by a
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person who has a reviewable interest,

(e) be a registration of a transfer of shares, the acquisition 

of which was contrary to subsection (7) or (8), or

(f) increase the voting rights attached to any shares owned

by a person who has a reviewable interest.

(6) Failure of a public utility to comply with subsection (5) does not 

give rise to an offence if the public utility acts in the genuine belief 

based on an enquiry made with reasonable care, that the issue, sale,

purchase or registration, or the creation or attachment of the special 

rights or restrictions, would not have the effects referred to in

subsection (5) (c) to (f).

(7) A person must not acquire or acquire control of such numbers of 

any class of shares of a public utility as

(a) in themselves, or

(b) together with shares already owned or controlled by the

person and the person's associates,

cause the person to have a reviewable interest in a public utility

unless the person has obtained the commission's approval.

(8) Except if the acquisition or acquisition of control does not increase 

the percentage of voting shares held, owned or controlled by the

person or by the person and the person's associates, a person having 

a reviewable interest in a public utility and any associate of that 

person must not acquire or acquire control of any voting shares in the 

public utility unless the person or associate has obtained the 

commission's approval.

(9) The commission may give its approval under this section subject 

to conditions and requirements it considers necessary or desirable in

the public interest, but the commission must not give its approval 

under this section unless it considers that the public utility and the 

users of the service of the public utility will not be detrimentally 

affected.

(10) If the commission determines that there has been a

contravention of subsection (5), (7) or (8), the commission may, on

notice to the public utility and after a hearing, make an order 
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imposing on the public utility conditions and requirements respecting 

the management and operation of the utility.

(11) A proceeding must not be brought against the commission or the 

government by reason of the exercise by the commission of its 

powers under subsection (9) or (10).

(12) An offeror who makes a take over bid for shares of a public 

utility must

(a) file with the commission a copy of the take over bid and

all supporting or supplementary material within 5 days after 

the date the material is first sent to offerees, and

(b) include in or attach to the take over bid a notice setting 

out the provisions of this section and stating the number, 

without duplication, and designation of any shares of the 

public utility held by the offeror and the offeror's 

associates.

(13) Nothing in subsection (12) relieves a person from any

requirement under the Securities Act.

Appraisal of utility property

55  (1) The commission may

(a) ascertain by appraisal the value of the property of a

public utility, and

(b) inquire into every fact that, in its judgment, has a

bearing on that value, including the amount of money 

actually and reasonably expended in the undertaking to 

provide service reasonably adequate to the requirements of 

the community served by the utility as that community 

exists at the time of the appraisal.

(2) In making its appraisal, the commission must have access to all 

records in the possession of a municipality or any ministry or board of

the government.

(3) In making its appraisal under this section, the commission may 

order

(a) that all or part of the costs and expenses of the

Page 40 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



commission in making the appraisal must be paid by the 

public utility, and

(b) that the utility pay an amount as the work of appraisal

proceeds.

(4) The certificate of the chair of the commission is conclusive 

evidence of the amounts payable under subsection (3).

(5) Expenses approved by the commission in connection with an

appraisal, including expenses incurred by the public utility whose 

property is appraised, must be charged by the utility to the cost of 

operating the property as a current item of expense, and the 

commission may, by order, authorize or require the utility to amortize 

this charge over a period and in the manner the commission 

specifies.

Depreciation accounts and funds

56  (1) If the commission, after inquiry, considers that it is necessary and 

reasonable that a depreciation account should be carried by a public 

utility, the commission may, by order, require the utility to keep an 

adequate depreciation account under rules and forms of account 

specified by the commission.

(2) The commission must determine and, by order after a hearing, 

set proper and adequate rates of depreciation.

(3) The rates must be set so as to provide, in addition to the expense 

of maintenance, the amounts required to keep the public utility's

property in a state of efficiency in accordance with technical and 

engineering progress in that industry of the utility.

(4) A public utility must adjust its depreciation accounts to conform 

to the rates fixed by the commission and, if ordered by the 

commission, must set aside out of earnings whatever money is 

required and carry it in a depreciation fund.

(5) Without the consent of the commission, the depreciation fund 

must not be expended other than for replacement, improvement, new

construction, extension or addition to the property of the utility.

Reserve funds

Page 41 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



57  (1) The commission may, by order, require a public utility to create 

and maintain a reserve fund for any purpose the commission 

considers proper, and may fix the amount or rate to be charged each 

year in the accounts of the utility for the purpose of creating the 

reserve fund.

(2) The commission may order that no reserve fund other than that 

created and maintained as directed by the commission may be 

created by a public utility.

Commission may order amendment of schedules

58  (1) The commission may,

(a) on its own motion, or

(b) on complaint by a public utility or other interested

person that the existing rates in effect and collected or any 

rates charged or attempted to be charged for service by a 

public utility are unjust, unreasonable, insufficient, unduly 

discriminatory or in contravention of this Act, the 

regulations or any other law,

after a hearing, determine the just, reasonable and sufficient rates to 

be observed and in force.

(2) If the commission makes a determination under subsection (1), it 

must, by order, set the rates.

(2.1) The commission must set rates for the authority in accordance 

with

(a) the prescribed requirements, if any, and

(b) the prescribed factors and guidelines, if any.

(2.2) A requirement prescribed for the purposes of subsection (2.1) 

(a) applies despite

(a) any other provision of

(i)  this Act, including, for greater certainty, section

58.1, or

(ii)  the regulations, except a regulation under section

3, or
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(b) any previous decision of the commission.

(2.3) Subsections (2.1) (a) and (2.2) are repealed on March 31, 

2010.

(2.4) Despite subsection (2.3), a requirement prescribed for the 

purposes of subsection (2.1) (a) that is in effect immediately before 

March 31, 2010, continues to apply after that date as though 

subsection (2.2) were still in force, unless the prescribed requirement 

is amended or repealed after that date.

(3) The public utility affected by an order under this section must

(a) amend its schedules in conformity with the order, and

(b) file amended schedules with the commission.

Rate rebalancing

58.1  (1) In this section, "revenue-cost ratio" means the amount 

determined by dividing the authority's revenues from a class of 

customers during a period of time by the authority's costs to serve 

that class of customers during the same period of time.

(2) This section applies despite

(a) any other provision of

(i)  this Act, or

(ii)  the regulations, except a regulation under section 

3 or 125.1 (4) (f), or

(b) any previous decision of the commission.

(3) The following decision and orders of the commission are of no 

force or effect to the extent that they require the authority to do 

anything for the purpose of changing revenue-cost ratios:

(a) 2007 RDA Phase 1 Decision, issued October 26, 2007;

(b) order G-111-07, issued September 7, 2007;

(c) order G-130-07, issued October 26, 2007;

(d) order G-10-08, issued January 21, 2008,

and the rates of the authority that applied immediately before this

section comes into force continue to apply and are deemed to be just, 
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reasonable and not unduly discriminatory.

(4) Nothing in subsection (3) prevents the commission from setting 

rates for the authority, but the commission may not set rates for the

authority for the purpose of changing the revenue-cost ratio for a 

class of customers.

(5) Subsection (4) is repealed on March 31, 2010.

(6) Nothing in subsection (3) prevents the commission from setting 

rates for the authority, but the commission, after March 31, 2010, 

may not set rates for the authority such that the revenue-cost ratio, 

expressed as a percentage, for any class of customers increases by 

more than 2 percentage points per year compared to the revenue-

cost ratio for that class immediately before the increase.

Discrimination in rates

59  (1) A public utility must not make, demand or receive

(a) an unjust, unreasonable, unduly discriminatory or 

unduly preferential rate for a service provided by it in 

British Columbia, or

(b) a rate that otherwise contravenes this Act, the

regulations, orders of the commission or any other law.

(2) A public utility must not

(a) as to rate or service, subject any person or locality, or a 

particular description of traffic, to an undue prejudice or 

disadvantage, or

(b) extend to any person a form of agreement, a rule or a

facility or privilege, unless the agreement, rule, facility or 

privilege is regularly and uniformly extended to all persons 

under substantially similar circumstances and conditions for 

service of the same description.

(3) The commission may, by regulation, declare the circumstances 

and conditions that are substantially similar for the purpose of

subsection (2) (b).

(4) It is a question of fact, of which the commission is the sole judge,

(a) whether a rate is unjust or unreasonable,
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(b) whether, in any case, there is undue discrimination,

preference, prejudice or disadvantage in respect of a rate 

or service, or

(c) whether a service is offered or provided under

substantially similar circumstances and conditions.

(5) In this section, a rate is "unjust" or "unreasonable" if the rate is

(a) more than a fair and reasonable charge for service of 

the nature and quality provided by the utility,

(b) insufficient to yield a fair and reasonable compensation

for the service provided by the utility, or a fair and 

reasonable return on the appraised value of its property, or

(c) unjust and unreasonable for any other reason.

Setting of rates

60  (1) In setting a rate under this Act

(a) the commission must consider all matters that it

considers proper and relevant affecting the rate,

(b) the commission must have due regard to the setting of 

a rate that

(i)  is not unjust or unreasonable within the meaning 

of section 59,

(ii)  provides to the public utility for which the rate is

set a fair and reasonable return on any expenditure 

made by it to reduce energy demands, and

(iii)  encourages public utilities to increase efficiency,

reduce costs and enhance performance,

(b.1) the commission may use any mechanism, formula or 

other method of setting the rate that it considers advisable, 

and may order that the rate derived from such a 

mechanism, formula or other method is to remain in effect 

for a specified period, and

(c) if the public utility provides more than one class of

service, the commission must

(i)  segregate the various kinds of service into distinct
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classes of service,

(ii)  in setting a rate to be charged for the particular

service provided, consider each distinct class of 

service as a self contained unit, and

(iii)  set a rate for each unit that it considers to be

just and reasonable for that unit, without regard to 

the rates fixed for any other unit.

(2) In setting a rate under this Act, the commission may take into 

account a distinct or special area served by a public utility with a view

to ensuring, so far as the commission considers it advisable, that the 

rate applicable in each area is adequate to yield a fair and reasonable 

return on the appraised value of the plant or system of the public 

utility used, or prudently and reasonably acquired, for the purpose of 

providing the service in that special area.

(3) If the commission takes a special area into account under

subsection (2), it must have regard to the special considerations

applicable to an area that is sparsely settled or has other distinctive

characteristics.

(4) For this section, the commission must exclude from the appraised 

value of the property of the public utility any franchise, licence,

permit or concession obtained or held by the utility from a municipal 

or other public authority beyond the money, if any, paid to the 

municipality or public authority as consideration for that franchise, 

licence, permit or concession, together with necessary and 

reasonable expenses in procuring the franchise, licence, permit or 

concession.

Rate schedules to be filed with commission

61  (1) A public utility must file with the commission, under rules the 

commission specifies and within the time and in the form required by 

the commission, schedules showing all rates established by it and 

collected, charged or enforced or to be collected or enforced.

(2) A schedule filed under subsection (1) must not be rescinded or 

amended without the commission's consent.

(3) The rates in schedules as filed and as amended in accordance 
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with this Act and the regulations are the only lawful, enforceable and 

collectable rates of the public utility filing them, and no other rate 

may be collected, charged or enforced.

(4) A public utility may file with the commission a new schedule of 

rates that the utility considers to be made necessary by a rise in the 

price, over which the utility has no effective control, required to be 

paid by the public utility for its gas supplies, other energy supplied to 

it, or expenses and taxes, and the new schedule may be put into 

effect by the public utility on receiving the approval of the 

commission.

(5) Within 60 days after the date it approves a new schedule under 

subsection (4), the commission may,

(a) on complaint of a person whose interests are affected,

or

(b) on its own motion,

direct an inquiry into the new schedule of rates having regard to the 

fixing of a rate that is not unjust or unreasonable. 

(6) After an inquiry under subsection (5), the commission may

(a) rescind or vary the increase and order a refund or

customer credit by the utility of all or part of the money 

received by way of increase, or

(b) confirm the increase or part of it.

Schedules must be available to public

62  A public utility must keep a copy of the schedules filed open to and 

available for public inspection under commission rules.

Schedules must be observed

63  A public utility must not, without the consent of the commission, 

directly or indirectly, in any way charge, demand, collect or receive 

from any person for a regulated service provided by it, or to be 

provided by it, compensation that is greater than, less than or other 

than that specified in the subsisting schedules of the utility applicable 

to that service and filed under this Act.
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Orders respecting contracts

64  (1) If the commission, after a hearing, finds that under a contract 

entered into by a public utility a person receives a regulated service 

at rates that are unduly preferential or discriminatory, the 

commission may

(a) declare the contract unenforceable, either wholly or to

the extent the commission considers proper, and the 

contract is then unenforceable to the extent specified, or

(b) make any other order it considers advisable in the

circumstances.

(2) If a contract is declared unenforceable either wholly or in part, 

the commission may order that rights accrued before the date of the

order be preserved, and those rights may then be enforced as fully as 

if no proceedings had been taken under this section.

Part 3.1 — Energy Security and the Environment

Electricity self-sufficiency

64.01  (1) The authority must

(a) by the 2016 calendar year, achieve electricity self-

sufficiency according to the prescribed criteria, and

(b) maintain, according to the prescribed criteria, electricity 

self-sufficiency in each calendar year after achieving it.

(2) A public utility, in planning for

(a) the construction or extension of generation facilities,

and

(b) energy purchases,

must consider the government's goal that British Columbia be

electricity self-sufficient by the 2016 calendar year and maintain self-

sufficiency after that year.

Clean and renewable resources

64.02  (1) To facilitate the achievement of the government's goal that at 
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least 90% of the electricity generated in British Columbia be generated from 

clean or renewable resources, a person to whom this section applies

(a) must pursue actions to meet the prescribed targets in

relation to clean or renewable resources, and

(b) must use the prescribed guidelines in planning for

(i)  the construction or extension of generation

facilities, and

(ii)  energy purchases.

(2) This section applies to

(a) the authority, and

(b) a prescribed public utility, if any, and a public utility in a 

class of prescribed public utilities, if any.

Standing offer

64.03  (1) In this section, "eligible facility" means a generation facility 

that

(a) either

(i)  has only one generator with a nameplate capacity 

of 10 megawatts or less or has more than one 

generator and the total nameplate capacity of all of 

them is 10 megawatts or less, or

(ii)  meets the prescribed requirements, and

(b) either

(i)  is a high-efficiency cogeneration facility, or

(ii)  generates energy by means of a prescribed 

technology or from clean or renewable resources,

but does not include a prescribed generation facility or class of

generation facilities.

(2) The authority must establish and maintain a standing offer

(a) during the times prescribed by and in accordance with 

the regulations, if any, and

(b) on the terms and conditions, if any, approved by the
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commission under subsection (3),

to enter into an energy supply contract for the purchase of electricity 

from eligible facilities.

(3) Subject to regulations made for the purposes of subsection (2) 

(a), the commission, by order and on application by the authority, 

may approve terms and conditions for the purposes of subsection (2) 

(b) if the commission considers that the terms and conditions are in 

the public interest.

(4) The commission may not issue an order under section 71 (3) with 

respect to a contract entered into in accordance with the regulations 

made for the purposes of subsection (2) (a), and exclusively on the 

terms and conditions referred to in subsection (2) (b), of this section.

Smart meters

64.04  (1) In this section:

"private dwelling" means

(a) a structure that is occupied as a private residence, or

(b) if only part of a structure is occupied as a private

residence, that part of the structure;

"smart meter" means a meter that meets the prescribed 

requirements, and includes related components, equipment and 

metering and communication infrastructure that meet the 

prescribed requirements.

(2) Subject to subsection (3), the authority must install and put into 

operation smart meters in accordance with and to the extent required 

by the regulations.

(3) The authority must complete all obligations imposed under

subsection (2) by the end of the 2012 calendar year.

(4) If a public utility, other than the authority, makes an application 

under the Act in relation to advanced meters, the commission, in

considering that application, must consider the government's goal of 

having advanced meters and associated infrastructure in use with 

respect to customers other than those of the authority.
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(5) The authority may, by itself, or by its engineers, surveyors, 

agents, contractors, subcontractors or employees, enter on any land,

other than a private dwelling, without the consent of the owner, for a 

purpose relating to the use, maintenance, safeguarding, installation, 

replacement, repair, inspection, calibration or reading of its meters, 

including smart meters.

Part 4 — Carriers, Purchasers and Processors

Definition

64.1  In this Part, "sufficient notice" means notice in the manner and 

form, within the period, with the content and by the person required 

by the commission.

Common carrier

65  (1) In this section, "common carrier" means a person declared to 

be a common carrier by the commission under subsection (2) (a).

(2) On application by an interested person and after a hearing, 

sufficient notice of which has been given to all persons the 

commission believes may be affected, the commission may

(a) issue an order, to be effective on a date determined by

it, declaring a person who owns or operates a pipeline for 

the transportation of

(i)  one or more of crude oil, natural gas and natural 

gas liquids, or

(ii)  any other type of energy resource prescribed by 

the Lieutenant Governor in Council,

to be a common carrier with respect to the operation of the

pipeline, and

(b) in the order establish the conditions under which the

common carrier must accept and carry energy resources.

(3) On application by a person that uses or seeks to use facilities 

operated by a common carrier, the commission, by order and after a

hearing, sufficient notice of which has been given to all persons the 
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commission believes may be affected, may establish the conditions 

under which the common carrier must accept and carry crude oil, 

natural gas, natural gas liquids or prescribed energy resources 

referred to in subsection (2) (a).

(4) A common carrier must not unreasonably discriminate

(a) between itself and persons who apply to the common

carrier to transport, in its pipeline, crude oil, natural gas, 

natural gas liquids or prescribed energy resources referred 

to in subsection (2) (a) (ii), or

(b) among the persons who so apply.

(5) A common carrier must comply with the conditions in any order 

applicable to the common carrier that is made under this section.

(6) The commission may, by order and after a hearing, sufficient 

notice of which has been given to all persons the commission believes

may be affected, vary an order made under this section.

(7) If an agreement between a common carrier and another person

(a) is made before an order is made under this section, and

(b) is inconsistent with the conditions established by the

commission in an order made under this section,

the commission may, in the order or in a subsequent order, after a

hearing, sufficient notice of which has been given to all persons the 

commission believes may be affected, vary the agreement between 

the parties to eliminate the inconsistency.

(8) Subject to subsection (9), if an agreement is varied under

subsection (7), the common carrier and the commission are not liable 

for damages suffered as a result of that variation by the other party 

to the agreement.

(9) Subsection (8) does not apply to a common carrier referred to in 

that subsection in relation to anything done or omitted by that person 

in bad faith.

Common purchaser

66  (1) In this section, "common purchaser" means a person declared 

to be a common purchaser by the commission under subsection (2).
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(2) On application by an interested person and after a hearing, 

sufficient notice of which has been given to persons the commission

believes may be affected, the commission may issue an order, to be 

effective on a date determined by it, declaring a person who 

purchases or otherwise acquires, from a pool designated by the 

commission, crude oil, natural gas or natural gas liquids to be a 

common purchaser of the crude oil, natural gas or natural gas liquids.

(3) On application by a person whose crude oil, natural gas or natural 

gas liquids is or will be purchased by a common purchaser, the

commission, by order and after a hearing, sufficient notice of which 

has been given to all persons the commission believes may be 

affected, may establish the conditions under which the common 

purchaser must purchase crude oil, natural gas or natural gas liquid.

(4) A common purchaser must not unreasonably discriminate

(a) between itself and persons who apply for the services

offered by the common purchaser, or

(b) among the persons who so apply.

(5) A common purchaser must comply with the conditions in any

order applicable to the common purchaser that is made under this 

section.

(6) The commission may, by order and after a hearing, sufficient 

notice of which has been given to all persons the commission believes

may be affected, vary an order made under this section.

(7) If an agreement between a common purchaser and another

person

(a) is made before an order is made under this section, and

(b) is inconsistent with the conditions established by the

commission in an order made under this section,

the commission may, in the order or in a subsequent order, after a

hearing, sufficient notice of which has been given to all persons the 

commission believes may be affected, vary the agreement between 

the parties to eliminate the inconsistency.

(8) Subject to subsection (9), if an agreement is varied under

subsection (7), the common purchaser and the commission are not 
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liable for damages suffered as a result of that variation by the other 

party to the agreement.

(9) Subsection (8) does not apply to a common purchaser referred to 

in that subsection in relation to anything done or omitted by that

person in bad faith.

Common processor

67  (1) In this section, "common processor" means a person declared 

to be a common processor by the commission under subsection (2).

(2) On application by an interested person and after a hearing, 

sufficient notice of which has been given to all persons the 

commission believes may be affected, the commission may issue an 

order, to be effective on a date determined by it, declaring the person 

that owns or operates a plant for processing natural gas to be a 

common processor of natural gas.

(3) On application by a person that uses or seeks to use facilities 

operated by a common processor, the commission, by order and after 

a hearing, sufficient notice of which has been given to all persons the 

commission believes may be affected, may establish the conditions 

under which the common processor must accept and process natural 

gas.

(4) A common processor must not unreasonably discriminate

(a) between itself and persons who apply for the services

offered by the common processor, or

(b) among the persons who so apply.

(5) A common processor must comply with the conditions in any

order applicable to the common processor made under this section.

(6) The commission may, by order and after a hearing, sufficient 

notice of which has been given to all persons the commission believes

may be affected, vary an order made under this section.

(7) If an agreement between a common processor and another

person

(a) is made before an order is made under this section, and

(b) is inconsistent with the conditions established by the

Page 54 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



commission in an order made under this section,

the commission may, in the order or a subsequent order, after a

hearing, sufficient notice of which has been given to all persons the 

commission believes may be affected, vary the agreement between 

the parties to eliminate the inconsistency.

(8) Subject to subsection (9), if an agreement is varied under

subsection (7), the common processor and the commission are not 

liable for damages suffered as a result of that variation by the other 

party to the agreement.

(9) Subsection (8) does not apply to a common processor referred to 

in that subsection in relation to anything done or omitted by that

person in bad faith.

Part 5 — Electricity Transmission

Definitions

68  In this Part:

"electricity transmission facilities" means conductors, circuits, 

transmission towers, substations, switching stations,

transformers and any other equipment or facilities that are 

necessary for the purpose of transmitting electricity;

"energy" means electricity or natural gas;

"energy supply contract" means a contract under which energy is 

sold by a seller to a public utility or another buyer, and includes 

an amendment of that contract, but does not include a contract 

in respect of which a schedule is approved under section 61 of 

this Act;

"gas marketer" means a person who holds a gas marketer licence 

issued under section 71.1 (6) (a);

"low-volume consumer" has the meaning ascribed to it under 

rules made by the commission under section 71.1 (10);

"natural gas" means any methane, propane or butane that is sold 

for consumption as a domestic, commercial or industrial fuel or 
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as an industrial raw material;

"public utility" means a public utility to which Part 3 applies;

"seller" means a person who sells or trades in energy.

Repealed

69  [Repealed 2003-46-10.]

Use of electricity transmission facilities

70  (1) On application and after a hearing, the commission may make an 

order directing a public utility to allow a person, other than a public 

utility, to use the electricity transmission facilities of the public utility 

if the commission finds that

(a) the person and the public utility have failed to agree on

the use of the facilities or on the conditions or 

compensation for their use,

(b) the use of the facilities will not prevent the public utility 

or other users from performing their duties or result in any 

substantial detriment to their service, and

(c) the public interest requires the use of the facilities by

the person.

(2) An order under subsection (1) may contain terms and conditions 

the commission considers advisable, including terms and conditions

respecting the rates payable to the public utility for the use of its

electricity transmission facilities.

(3) After a hearing, the commission may, by order, vary or rescind an 

order made under this section.

(4) Any interested person may apply to the commission for an order 

under this section, and the application must contain the information 

the commission specifies.

Energy supply contracts

71  (1) Subject to subsection (1.1), a person who, after this section 

comes into force, enters into an energy supply contract must
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(a) file a copy of the contract with the commission under

rules and within the time it specifies, and

(b) provide to the commission any information it considers

necessary to determine whether the contract is in the public 

interest.

(1.1) Subsection (1) does not apply to an energy supply contract for 

the sale of natural gas unless the sale is to a public utility.

(2) The commission may make an order under subsection (3) if the 

commission, after a hearing, determines that an energy supply 

contract to which subsection (1) applies is not in the public interest.

(2.1) In determining under subsection (2) whether an energy supply 

contract is in the public interest, the commission must consider

(a) the government's energy objectives,

(b) the most recent long-term resource plan filed by the

public utility under section 44.1, if any,

(c) whether the energy supply contract is consistent with

requirements imposed under section 64.01 or 64.02, if 

applicable,

(d) the interests of persons in British Columbia who receive

or may receive service from the public utility,

(e) the quantity of the energy to be supplied under the

contract,

(f) the availability of supplies of the energy referred to in

paragraph (e),

(g) the price and availability of any other form of energy

that could be used instead of the energy referred to in 

paragraph (e), and

(h) in the case only of an energy supply contract that is

entered into by a public utility, the price of the energy 

referred to in paragraph (e).

(2.2) Subsection (2.1) (a) to (c) does not apply if the commission 

considers that the matters addressed in the energy supply contract

filed under subsection (1) were determined to be in the public 
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interest in the course of considering a long-term resource plan under 

section 44.1.

(2.3) A public utility may submit to the commission a proposed

energy supply contract setting out the terms and conditions of the 

contract and a process the public utility intends to use to acquire 

power from other persons in accordance with those terms and 

conditions.

(2.4) If satisfied that it is in the public interest to do so, the 

commission, by order, may approve a proposed contract submitted 

under subsection (2.3) and a process referred to in that subsection.

(2.5) In considering the public interest under subsection (2.4), the 

commission must consider

(a) the government's energy objectives,

(b) the most recent long-term resource plan filed by the

public utility under section 44.1,

(c) whether the application for the proposed contract is

consistent with the requirements imposed on the public 

utility under sections 64.01 and 64.02, if applicable, and

(d) the interests of persons in British Columbia who receive

or may receive service from the public utility.

(2.6) If the commission issues an order under subsection (2.4), the 

commission may not issue an order under subsection (3) with respect

to a contract

(a) entered into exclusively on the terms and conditions,

and

(b) as a result of the process

referred to in subsection (2.3).

(3) If subsection (2) applies, the commission may

(a) by order, declare the contract unenforceable, either

wholly or to the extent the commission considers proper, 

and the contract is then unenforceable to the extent 

specified, or

(b) make any other order it considers advisable in the
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circumstances.

(4) If an energy supply contract is, under subsection (3) (a), declared 

unenforceable either wholly or in part, the commission may order 

that rights accrued before the date of the order under that subsection 

be preserved, and those rights may then be enforced as fully as if no 

proceedings had been taken under this section.

(5) An energy supply contract or other information filed with the 

commission under this section must be made available to the public 

unless the commission considers that disclosure is not in the public

interest.

Gas marketers

71.1  (1) A person must not perform a gas marketing activity within the 

meaning of subsection (2) unless

(a) the person is a public utility and the public utility

performs the gas marketing activity within any area in 

which it is authorized to provide service, or

(b) the person holds a gas marketer licence issued to the

person under subsection (6) (a).

(2) For the purposes of subsection (1), a person performs a gas 

marketing activity if the person

(a) sells or offers to sell natural gas to a low-volume

consumer,

(b) acts as the agent or broker for a seller in a sale of

natural gas to a low-volume consumer, or

(c) acts or offers to act as the agent or broker of a low-

volume consumer in a purchase of natural gas.

(3) A gas marketer must comply with the commission rules issued 

under subsection (10) and the terms and conditions, if any, attached 

to the gas marketer licence held by the gas marketer.

(4) A gas marketer must not carry on or offer to carry on business as 

a gas marketer in a name other than the name in which it is licensed

unless authorized to do so in the licence.

(5) If a person is not in compliance with subsection (1), (3) or (4), 
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the commission may do one or more of

(a) declare an energy supply contract between the person 

and a low-volume consumer unenforceable, either wholly or 

to the extent the commission considers proper, in which 

event the contract is enforceable to the extent specified, 

and

(b) if the person is a gas marketer,

(i)  amend the terms and conditions of, or impose 

new terms and conditions on, the gas marketer 

licence, and

(ii)  suspend or cancel the gas marketer licence.

(6) The commission may

(a) on application, issue a gas marketer licence to any

person who is not a public utility,

(b) impose, in respect of any gas marketer licence issued 

by the commission, terms and conditions that the 

commission considers appropriate,

(c) amend any of the terms and conditions imposed in 

respect of a gas marketer licence, and

(d) suspend or cancel a gas marketer licence.

(7) The commission may require, as a condition of granting a gas 

marketer licence, that the gas marketer post security in a form, and 

in accordance with such terms and conditions, as the commission 

considers appropriate.

(8) The commission may order that some or all of the security posted 

by a gas marketer in accordance with a requirement imposed under

subsection (7) be paid out to those persons who the commission 

considers have been or may be affected by an act or omission of the 

gas marketer.

(9) Section 43 applies to each gas marketer as if that gas marketer 

were a public utility.

(10) The commission may make the following rules:

(a) defining "low-volume consumer";
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(b) respecting the process by which application may be 

made for a gas marketer licence and specifying the form 

and content of applications for that licence;

(c) respecting the imposition of terms and conditions on gas

marketer licences;

(d) requiring an applicant for a gas marketer licence to

obtain a bond, letter of credit or other specified security 

and requiring the filing with the commission of proof, 

satisfactory to the commission, of that security;

(e) respecting the form and content of security that may be

required under paragraph (d) and the person by whom and 

the terms on which it is to be held;

(f) respecting the circumstances in which and the persons 

to whom disbursement of some or all of the security 

required under paragraph (d) is to be made.

Part 6 — Commission Jurisdiction

Jurisdiction of commission to deal with applications

72  (1) The commission has jurisdiction to inquire into, hear and 

determine an application by or on behalf of any party interested, 

complaining that a person constructing, maintaining, operating or 

controlling a public utility service or charged with a duty or power 

relating to that service, has done, is doing or has failed to do

anything required by this Act or another general or special Act, or by 

a regulation, order, bylaw or direction made under any of them.

(2) The commission has jurisdiction to inquire into, hear and

determine an application by or on behalf of any party interested, 

requesting the commission to

(a) give a direction or approval which by law it may give, or

(b) approve, prohibit or require anything to which by any

general or special Act, the commission's jurisdiction 

extends.
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Mandatory and restraining orders

73  (1) The commission may order and require a person to do 

immediately or by a specified time and in the way ordered, so far as 

is not inconsistent with this Act, the regulations or another Act, 

anything that the person is or may be required or authorized to do 

under this Act or any other general or special Act and to which the 

commission's jurisdiction extends.

(2) The commission may forbid and restrain the doing or continuing 

of anything contrary to or which may be forbidden or restrained 

under any Act, general or special, to which the commission's 

jurisdiction extends.

Inspections and depositions

74  For the purposes of this Act, the commission may

(a) enter on and inspect property, and

(b) require the taking of depositions inside or outside of

British Columbia.

Commission not bound by precedent

75  The commission must make its decision on the merits and justice of 

the case, and is not bound to follow its own decisions.

Jurisdiction as to liquidators and receivers

76  (1) The fact that a liquidator, receiver, manager or other official of a 

public utility, or other person engaged in the petroleum industry, or a 

person seizing a public utility's property has been appointed by a 

court in British Columbia, or is acting under the authority of a court, 

does not prevent the exercise by the commission of any jurisdiction 

conferred by this Act.

(2) A liquidator, receiver, manager, official or person seizing must act 

in accordance with this Act and the orders and directions of the 

commission, whether the orders are general or particular.

(3) The liquidator or other person referred to in subsection (1), and 

any person acting under that person, must obey the orders of the 
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commission, within its jurisdiction, and the commission may enforce 

its orders against the person even though the person is appointed by 

or acts under the authority of a court.

Power to extend time

77  If a work, act, matter or thing is, by order or decision of the 

commission, required to be performed or completed within a specified 

time, the commission may, if the circumstances of the case in its 

opinion so require, extend the time so specified

(a) on notice and hearing, or

(b) in its discretion, on application, without notice to any

person.

Evidence

78  (1) [Repealed 2004-45-169.]

(2) An inquiry that the commission considers necessary may be made 

by a member or officer or by a person appointed by the commission 

to make the inquiry, and the commission may act on that person's 

report.

(3) Each member, officer and person appointed has, for the purpose 

of the inquiry, the powers conferred on the commission by section 74 

of this Act and section 34 (3) and (4) of the Administrative Tribunals 

Act.

(4) If a person is appointed to inquire and report on a matter, the 

commission may order by whom, and in what proportion, the costs

incurred must be paid, and may set the amount of the costs.

Findings of fact conclusive

79  The determination of the commission on a question of fact in its 

jurisdiction, or whether a person is or is not a party interested within 

the meaning of this Act, is binding and conclusive on all persons and 

all courts.

Commission not bound by judicial acts

80  In determining a question of fact, the commission is not bound by the 
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finding or order of a court in a proceeding involving the determination of 

that fact, and the finding or order is, before the commission, evidence 

only.

Pending litigation

81  The fact that a suit, prosecution or other proceeding in a court 

involving questions of fact is pending does not deprive the 

commission of jurisdiction to hear and determine the same questions 

of fact.

Power to inquire without application

82  (1) The commission

(a) may, on its own motion, and

(b) must, on the request of the Lieutenant Governor in

Council,

inquire into, hear and determine a matter that under this Act it may 

inquire into, hear or determine on application or complaint.

(2) For the purpose of subsection (1), the commission has the same 

powers as are vested in it by this Act in respect of an application or

complaint.

Action on complaints

83  If a complaint is made to the commission, the commission has 

powers to determine whether a hearing or inquiry is to be had, and 

generally whether any action on its part is or is not to be taken.

General powers not limited

84  The enumeration in this Act of a specific commission power or 

authority does not exclude or limit other powers or authorities given 

to the commission.

Hearings to be held in certain cases

85  (1) Except in case of urgency, of which the commission is sole judge, 

the commission must not, without a hearing, make an order involving 

an outlay, loss or deprivation to a public utility.
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(2) If an order is made in case of urgency without a hearing, on the 

application of a person interested, the commission must as soon as

practicable hear and reconsider the matter and make any further 

order it considers advisable.

Public hearing

86  If this Act requires that a hearing be held, it must be a public hearing 

whenever, in the opinion of the commission or the Lieutenant 

Governor in Council, a public hearing is in the public interest.

Repealed

86.1  [Repealed 2004-45-170.]

When oral hearings not required

86.2  (1) Despite any other provision of this Act, in any circumstance in 

which, under this Act, a hearing may or must be held, the 

commission may conduct a written hearing.

(2) The commission may make rules respecting the circumstances in 

which and the process by which written hearings may be conducted 

and specifying the form and content of materials to be provided for 

written hearings.

Recitals not required in orders

87  In making an order, the commission is not required to recite or show 

on the face of the order the taking of any proceeding, the giving of 

any notice or the existence of any circumstance necessary to give the 

commission jurisdiction.

Application of orders

88  (1) In making an order, rule or regulation, the commission may make 

it apply to all cases, or to a particular case or class of cases, or to a 

particular person.

(2) The commission may exempt a person from the operation of an 

order, rule or regulation made under this Act for a time the 

commission considers advisable.
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(3) The commission may, on conditions it considers advisable, with 

the advance approval of the Lieutenant Governor in Council, exempt 

a person, equipment or facilities from the application of all or any of 

the provisions of this Act or may limit or vary the application of this 

Act.

(4) The commission has no power under this section to make an

order respecting a person, or a person in respect of a matter, who 

has been exempted under to section 22.

Withdrawal of application

88.1  If an applicant withdraws all or part of an application or the parties 

advise the commission that they have reached a settlement of all or 

part of an application, the commission may order that the application 

or part of it is dismissed.

Partial relief

89  On an application under this Act, the commission may make an order 

granting the whole or part of the relief applied for or may grant 

further or other relief, as the commission considers advisable.

Commencement of orders

90  (1) In an order or regulation, the commission may direct that the 

order or regulation or part of it comes into operation

(a) at a future time,

(b) on the happening of an event specified in the order or

regulation, or

(c) on the performance, to the satisfaction of the

commission, by a person named by it of a term imposed by 

the order.

(2) The commission may, in the first instance, make an interim order, 

and reserve further direction for an adjourned hearing or further

application.

Orders without notice

91  (1) If the special circumstance of a case so requires, the commission 
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may, without notice, make an interim order authorizing, requiring or 

forbidding anything to be done that the commission is empowered to 

authorize, require or forbid on application, notice or hearing.

(2) The commission must not make an interim order under

subsection (1) for a longer time than it considers necessary for a 

hearing and decision.

(3) A person interested may, before final decision, apply to modify or 

set aside an interim order made without notice.

Directions

92  If, in the exercise of a commission power under an Act, the 

commission directs that a structure, appliance, equipment or works 

be provided, constructed, reconstructed, removed, altered, installed, 

operated, used or maintained, the commission may, except as 

otherwise provided in the Act conferring the power, order

(a) by what person interested at or within what time,

(b) at whose cost and expense,

(c) on what terms including payment of compensation, and

(d) under what supervision,

the structure, appliance, equipment or works must be carried out.

Repealed

93-94  [Repealed 2004-45-170.]

Lien on land

95  (1) If the commission makes an order for payment of money, costs or 

a penalty, the commission may register a copy of the order certified 

by the commission's secretary in a land title office.

(2) On registration in a land title office, an order is a lien and charge 

on all the land of the person ordered to make the payment that is in

the land title district in which the order is registered, to the same 

extent and with the same effect and realizable in the same way as a 

judgment of the Supreme Court under the Court Order Enforcement 

Act.
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Substitute to carry out orders

96  (1) If a person defaults in doing anything directed by an order of the 

commission under this Act,

(a) the commission may authorize a person it considers

suitable to do the thing, and

(b) the person authorized may do the thing authorized and 

may recover from the person in default the expense 

incurred in doing the thing, as money paid for and at the 

request of that person.

(2) The certificate of the commission of the amount expended is 

conclusive evidence of the amount of the expense.

Entry, seizure and management

97  (1) The commission may take the steps and employ the persons it 

considers necessary to enforce an order made by it, and, for that 

purpose, may forcibly or otherwise enter on, seize and take 

possession of the whole or part of the business and the property of a 

public utility affected by the order, together with the records, offices 

and facilities of the utility.

(2) The commission may, until the order has been enforced or until 

the Lieutenant Governor in Council otherwise orders, assume, take 

over and continue the management of the business and property of 

the utility in the interest of its shareholders, creditors and the public.

(3) While the commission continues to manage or direct the

management of the utility, the commission may exercise, for the 

business and property, the powers, duties, rights and functions of the 

directors, officers or managers of the utility in all respects, including 

the employment and dismissal of officers or employees and the 

employment of others.

(4) On the commission taking possession of the business and

property of the utility, each officer and employee of the utility must 

obey the lawful orders and instructions of the commission for that 

business and property, and of any person placed by the commission 

in authority in the management of the utility or a department of its 

Page 68 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



undertaking or service.

(5) On taking possession of the business and property of a public 

utility, the commission may determine, receive or pay out all money 

due to or owing by the utility, and give cheques and receipts for 

money to the same extent and to the same effect as the utility or its 

officers or employees could do.

(6) The costs incurred by the commission under this section are in 

the discretion of the commission, and the commission may order by 

whom and in what amount or proportion costs are to be paid.

Defaulting utility may be dissolved

98  (1) If a public utility incorporated under an Act of the Legislature fails 

to comply with a commission order, and the commission believes that 

no effective means exist to compel the utility to comply, the 

commission, in its discretion, may transmit to the Attorney General a 

certificate, signed by its chair and secretary, setting out the nature of 

the order and the default of the public utility.

(2) Ten days after publication in the Gazette of a notice of receipt of 

the certificate by the Attorney General, the Lieutenant Governor in

Council may, by order, dissolve the public utility.

Part 7 — Decisions and Appeals

Reconsideration by commission

99  The commission may reconsider, vary or rescind a decision, order, 

rule or regulation made by it, and may rehear an application before 

deciding it.

Requirement for hearing

100  If a hearing is held or required under this Act before a rule or 

regulation is made, the rule or regulation must not be altered, 

suspended or revoked without a hearing.

Appeal to Court of Appeal

101  (1) An appeal lies from a decision or order of the commission to the 
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Court of Appeal with leave of a justice of that court.

(2) The party appealing must give notice of the application for leave 

to appeal, stating the grounds of appeal, to the commission, to the

Attorney General and to any party adverse in interest, at least 2 clear 

days before the hearing of the application.

(3) If leave is granted, within 15 days from the granting, the

appellant must give notice of appeal to the commission, to the 

Attorney General, and to any party adverse in interest.

(4) The commission and the Attorney General may be heard by

counsel on the appeal.

(5) On the determination of the questions involved in the appeal, the 

Court of Appeal must certify its opinion to the commission, and an

order of the commission must conform to that opinion.

No automatic stay of proceedings while matter appealed

102  (1) An appeal to the Court of Appeal does not of itself stay or 

suspend the operation of the decision, order, rule or regulation 

appealed from, but the Court of Appeal may grant a suspension, in 

whole or in part, until the appeal is decided, on the terms the court 

considers advisable.

(2) The commission may, in its discretion, suspend the operation of 

its decision, order, rule or regulation from which an appeal is taken 

until the decision of the Court of Appeal is given.

Costs of appeal

103  (1) Payment of the costs incurred for an application or appeal to the 

Court of Appeal may be enforced in the same way as payment of 

costs ordered by the commission.

(2) Neither the commission nor an officer, employee or agent of the 

commission is liable for costs in respect of an application or appeal

referred to in subsection (1).

Case stated by commission

104  (1) The commission may, on its own motion or on the application of a 
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party who gives the security the commission directs, and must, on the 

request of the Attorney General, state a case in writing for the 

opinion of the Court of Appeal on a question that, in the opinion of 

the commission or of the Attorney General, is a question of law.

(2) The Court of Appeal must hear and determine all questions of law 

arising on the stated case and must remit the matter to the 

commission with the court's opinion.

(3) The court's opinion is binding on the commission and on all 

parties.

Jurisdiction of commission exclusive

105  (1) The commission has exclusive jurisdiction in all cases and for all 

matters in which jurisdiction is conferred on it by this or any other 

Act.

(2) Unless otherwise provided in this Act, an order, decision or 

proceeding of the commission must not be questioned, reviewed or 

restrained by or on an application for judicial review or other process 

or proceeding in any court.

Part 8 — Offences and Penalties

Offences

106  (1) The following persons commit an offence:

(a) a person who fails or refuses to obey an order of the

commission made under this Act;

(b) a person who does, causes or permits to be done an 

act, matter or thing contrary to this Act or omits to do an 

act, matter or thing required to be done by this Act;

(c) a public utility

(i)  that fails or refuses to prepare and provide to the

commission in the time, manner and form, and with 

the particulars and verification required under this 

Act, an information return, the answer to a question 

submitted by the commission or information required 
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by the commission under this Act,

(ii)  that willfully or negligently makes a return or

provides information to the commission that is false 

in any particular,

(iii)  that gives, or an officer of which gives, to an

officer, agent, manager or employee of the utility a 

direction, instruction or request to do or refrain from 

doing an act referred to in paragraph (d) (i) to (vii) 

and in respect of which the officer, agent, manager or 

employee is convicted under paragraph (d) (i)

to (vii), or

(iv)  an officer, agent, manager or employee of which 

is convicted of an offence under paragraph (d) (viii);

(d) an officer, agent, manager or employee of a public

utility

(i)  who fails or refuses to complete and provide to 

the commission a report or form of return required 

under this Act,

(ii)  who fails or refuses to answer a question 

contained in a report or form of return required under 

this Act,

(iii)  who willfully gives a false answer to a question

contained in a report or form of return required under 

this Act,

(iv)  who evades a question or gives an evasive 

answer to a question contained in a report or form of 

return required under this Act, if the person has the 

means to ascertain the facts,

(v)  who, after proper demand under this Act, fails or

refuses to exhibit to the commission or a person 

authorized by it an account, record or memorandum 

of the public utility that is in the person's possession 

or under the person's control,

(vi)  who fails to properly use and keep the system of

accounting of the public utility specified by the 

commission under this Act,
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(vii)  who refuses to do any act or thing in that 

system of accounting when directed by the 

commission or its representative,

(viii)  on whom the commission serves notice 

directing the person to provide to the commission 

information or a return that the utility may be 

required to provide under this Act and who willfully 

refuses or fails to provide the information or return to 

the best of the person's knowledge, or means of 

knowledge, in the manner and time directed by the 

commission, or

(ix)  who knowingly registers or causes to be 

registered on the books of the public utility any issue 

or transfer of shares that has been made contrary to 

section 54 (5), (7) or (8);

(e) the president, and each vice president, director,

managing director, superintendent and manager of a public 

utility that fails or refuses to obey an order of the 

commission made under this Act;

(f) the mayor and each councillor or member of the ruling

body of a municipality that fails or refuses to obey an order 

of the commission made under this Act;

(g) [Repealed 2003-46-15.]

(h) a person who obstructs or interferes with a 

commissioner, officer or person in the exercise of rights 

conferred or duties imposed under this Act;

(i) a person who knowingly solicits, accepts or receives,

directly or indirectly, a rebate, concession or discrimination 

for service of a public utility, if the service is provided or 

received in violation of this Act;

(j) except so far as the person's public duty requires the

person to report on or take official action, an officer or 

employee of the commission, or person having access to or 

knowledge of a return made to the commission or of 

information procured or evidence taken under this Act, 
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other than a public inquiry or public hearing, who, without 

first obtaining the authority of the commission, publishes or 

makes known information, having obtained or knowing it to 

have been derived from the return, information or

evidence;

(k) a person who applies to a public utility to register on its 

books any issue or transfer of shares that has been made 

contrary to section 54 (5), (7) or (8).

(2) Subsection (1) (e) and (f) does not apply if the person proves

(a) that, according to the person's position and authority,

the person took all necessary and proper means in the 

person's power to obey and carry out, and to procure 

obedience to and the carrying out of the order, and

(b) that the person was not at fault for the failure or

refusal.

(3) Subsection (1) (h) does not apply if the commissioner, officer or 

person does not, on request at the time, produce a certificate of his

or her appointment or authority.

(4) A person convicted of an offence under this section is liable to a 

penalty not greater than $10 000.

(5) If this Act makes anything an offence, each day the offence 

continues constitutes a separate offence.

(6) Nothing in or done under this section affects the liability of a 

public utility otherwise existing or prejudices enforcement of an order 

of the commission in any way otherwise available.

Restraining orders

107  (1) If a person, to or in respect of whom

(a) [Repealed 2003-46-16.]

(b) a certificate of public convenience and necessity,

(c) an order under section 22, 53 or 54 (10), or

(d) an approval given under section 50 or 54 (5), (7) 

or (8),
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is issued, contravenes a condition or requirement of the certificate, 

order or approval, the contravention may be restrained in a

proceeding brought by the minister in the Supreme Court.

(2) [Repealed 2003-46-16.]

Revocation of certificates

108  If a person contravenes a condition or requirement of an order made 

under section 22,

(a) the Lieutenant Governor in Council may revoke

(i)  the energy project certificate or energy operation

certificate in respect of which the contravention 

occurred, and

(ii)  any approval, licence or permit given or issued, 

in association with the certificate, or

(b) the minister responsible for the administration of the

Hydro and Power Authority Act may revoke the order.

Remedies not mutually exclusive

109  If a person contravenes

(a) [Repealed 2003-46-18.]

(b) a condition or requirement of an order made under

section 22, 53 or 54 (10),

(c) the conditions of an approval given under section 50 or 

54 (5), (7) or (8), or

(d) a condition or requirement of a certificate of public

convenience and necessity,

the penalties for the contravention provided for in section 106, the 

remedies for the contravention provided for in section 107 and, if

applicable, the remedies provided for in section 108 are not mutually 

exclusive, and any or all of them may be applied in the one case.

Part 9 — General
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Powers of commission in relation to other Acts

110  The powers given to the commission by this Act apply

(a) even though the subject matter about which the powers 

are exercisable is the subject matter of an agreement or 

another Act,

(b) in respect of service and rates, whether fixed by or the

subject of an agreement or other Act, or otherwise, and

(c) if the service or rates are governed by an agreement,

whether the agreement is incorporated in, or ratified, or 

made binding by a general or special Act, or otherwise.

Substantial compliance

111  Substantial compliance with this Act is sufficient to give effect to the 

orders, rules, regulations and acts of the commission, and they must 

not be declared inoperative, illegal or void for want of form or an 

error or omission of a technical or clerical nature.

Vicarious liability

112  In construing and enforcing this Act, or a rule, regulation, order or 

direction of the commission, an act, omission or failure of an officer, 

agent or other person acting for or employed by a public utility, if 

within the scope of the person's employment, is deemed in every 

case to be the act, omission or failure of the utility.

Public utilities may apply

113  A person who is subject to regulation under this Act may make 

application or complaint to the commission about a matter affecting a 

public utility, as if made by another party interested.

Municipalities may apply

114  (1) In this section, "municipality" includes a regional district.

(2) If a municipality believes that the interests of the public in the 

municipality or a part of it are sufficiently concerned, the municipality 

may, by resolution, become an applicant, complainant or intervenant
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in a matter within the commission's jurisdiction.

(3) The municipality may, for subsection (2), take a proceeding or 

incur expense necessary

(a) to submit the matter to the commission,

(b) to oppose an application or complaint before the

commission, or

(c) if necessary, to become a party to a proceeding or 

appeal under this Act.

Certified documents as evidence

115  (1) A copy of a rule, regulation, order or other document in the 

commission secretary's custody, purporting to be certified by the 

secretary to be a true copy, is evidence of the document without 

proof of the signature.

(2) A certificate purporting to be signed by the commission secretary 

stating that no rule, regulation or order on a specified matter has

been made by the commission, is evidence of the fact stated without 

proof of the signature.

Class representation

116  (1) With the approval of the Attorney General, the commission may 

appoint counsel to represent a class of persons interested in a matter 

for the purpose of instituting or attending on an application or 

hearing before the commission or another tribunal or authority.

(2) The commission may fix the costs of the counsel and may order 

by whom and in what amount or proportion they be paid.

Costs of commission

117  (1) In this section, "costs of the commission" includes costs 

incurred by the commission for the services of consultants and 

experts engaged in connection with the proceeding.

(2) The commission may order that the costs of the commission

incidental to a proceeding before it are to be paid by one or more 

participants in the proceeding in such amounts and proportions as the 
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commission may determine.

Participant costs

118  (1) The commission may order a participant in a proceeding before 

the commission to pay all or part of the costs of another participant in 

the proceeding.

(2) If the commission considers it to be in the public interest, the 

commission may pay all or part of the costs of participants in

proceedings before the commission that were commenced on or after

April 1, 1993 or that are commenced after June 18, 1993.

(3) Amounts paid for costs under subsection (2) must not exceed the 

limits prescribed for the purposes of this section.

Tariff of fees

119  With the advance approval of the Lieutenant Governor in Council, the 

commission may prescribe a tariff of fees for a matter within the 

commission's jurisdiction.

No waiver of rights

120  (1) Nothing in this Act releases or waives a right of action by the

commission or a person for a right, penalty or forfeiture that arises 

under a law of British Columbia.

(2) No penalty enforceable under this Act is a bar to or affects 

recovery for a right, or affects or bars a proceeding against or

prosecution of a public utility, its directors, officers, agents or

employees.

Relationship with Local Government Act

121  (1) Nothing in or done under the Community Charter or the Local 

Government Act

(a) supersedes or impairs a power conferred on the 

commission or an authorization granted to a public utility, 

or

(b) relieves a person of an obligation imposed under this 

Act or the Gas Utility Act.
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(2) In this section, "authorization" means

(a) a certificate of public convenience and necessity issued

under section 46,

(b) an exemption from the application of section 45 

granted, with the advance approval of the Lieutenant 

Governor in Council, by the commission under section 88, 

and

(c) an exemption from section 45 granted under section 22,

only if the public utility meets the conditions prescribed by 

the Lieutenant Governor in Council.

(3) For the purposes of subsection (2) (c), the Lieutenant Governor in 

Council may prescribe different conditions for different public utilities 

or categories of public utilities.

Repealed

122  [Repealed 2004-45-172.]

Service of notice

123  (1) A notice that the commission is empowered or required to give to 

a person under this Act must be in writing and may be served either 

personally or by mailing it to the person's address.

(2) If a notice is mailed, service of the notice is deemed to be 

effected at the time at which the letter containing the notice, properly

addressed, postage prepaid and mailed, would be delivered in the 

ordinary course of post.

Reasons to be given

124  (1) If an application to the commission is opposed, the commission 

must prepare written reasons for its decision.

(2) If an application is unopposed, the commission may, and at the 

request of the applicant must, prepare written reasons for its 

decision.

(3) Written reasons must be made available by the secretary to any 

person on payment of the fee set by the commission.
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(4) [Repealed 2003-46-20.]

Regulations

125  (1) The Lieutenant Governor in Council may make regulations as 

referred to in section 41 of the Interpretation Act.

(2) Without limiting subsection (1), the Lieutenant Governor in 

Council may, for the purpose of recovering the expenses arising out 

of the administration of this Act in a fiscal year, make regulations as 

follows:

(a) setting, or authorizing the commission to set, by order

of the commission, and to collect fees, levies or other 

charges from

(i)  public utilities, a class of public utility or a

particular public utility, and

(ii)  other persons to whom a provision of this Act

applies or a class of those persons;

(b) setting, or authorizing the commission to set, the fees,

levies or other charges payable by the members of the 

different classes referred to in paragraph (a) in different 

amounts;

(c) exempting, or authorizing the commission to exempt, a

public utility or other person, or a class of either of them, 

from the payment of a fee, levy or other charge;

(d) authorizing the commission to retain all or part of any

fees, levies or other charges collected by the commission 

under a regulation.

(3) The commission may make regulations on a matter for which it is 

empowered by this Act to make regulations.

Minister's regulations

125.1  (1) In this section, "minister" means the minister responsible for 

the administration of the Hydro and Power Authority Act.

(2) The minister may make regulations respecting the government's 

energy objectives, as defined in section 1, including, without
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limitation, regulations as follows:

(a) defining a word or phrase used in the definition;

(b) prescribing actions and goals for the purposes of

paragraph (f) of the definition;

(c) establishing factors or guidelines the commission must

use in considering the government's energy objectives, 

including guidelines regarding the relative priority of the 

objectives referred to in paragraphs (a) to (f) of the 

definition.

(3) A regulation under subsection (2) may be made with respect to 

the government's energy objectives generally or with respect to their

application in any particular case.

(4) The minister may make regulations as follows:

(a) making declarations for the purposes of section 5 (7);

(b) respecting exemptions under section 22;

(c) respecting reports to be provided to the commission by

the authority under section 43 (1.1), including, without 

limitation, respecting the jurisdictions with which 

comparisons are to be made, the rate classes to be

considered, the factors to be used in making the 

comparisons and conducting the assessments, and the 

meaning to be given to the word "competitive";

(d) prescribing, for the purposes of paragraph (a) (i) of the

definition of "demand increase" in section 44.1 (1), an 

amount representing an increase in resource requirements 

of the authority not related to an estimated increased 

demand referred to in section 44.1 (4) (b);

(e) for the purposes of section 44.1 and 44.2,

(i)  prescribing rules for determining whether a

demand-side measure, or a class of demand-side 

measures, is adequate, cost-effective or both,

(ii)  declaring a demand-side measure, or a class of

demand-side measures, to be cost effective and 

necessary for adequacy,
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(iii)  prescribing rules or factors a public utility must

use in making the estimate referred to in section 44.1 

(2) (a), and

(iv)  prescribing rules or factors the authority must 

use in making the estimate referred to in section 44.1 

(4) (b);

(f) prescribing requirements for the purposes of section 58

(2.1) (a);

(g) prescribing factors and guidelines for the purposes of

section 58 (2.1) (b), including, without limitation, factors 

and guidelines to encourage

(i)  energy conservation or efficiency,

(ii)  the use of energy during periods of lower

demand,

(iii)  the development and use of energy from clean 

or renewable resources, or

(iv)  the reduction of the energy demand a public 

utility must serve;

(h) defining a term or phrase used in section 58.1 and not

defined in this Act;

(i) identifying facts that must be used in interpreting the

definition in section 58.1;

(j) defining a term or phrase used in Part 3.1 and not

defined in that Part;

(k) prescribing criteria respecting self-sufficiency for the

purposes of section 64.01 (1) (a) and (b);

(l) prescribing targets for the purposes of section 64.02 (1)

(a), guidelines for the purposes of section 64.02 (1) (b) and 

public utilities and classes of public utilities for the purposes 

of section 64.02 (2) (b);

(m) for the purposes of section 64.03, respecting eligible

facilities, including prescribing generation facilities and 

classes of generation facilities, and respecting the standing 

offer to be established and maintained under that section;
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(n) for the purposes of section 64.04, respecting smart

meters and their installation, including, without limitation,

(i)  the types of smart meters to be installed, 

including the features or functions each meter must 

have or be able to perform, and

(ii)  the classes of users for whom smart meters must 

be installed, and requiring the authority to install 

different types of smart meters for different classes of 

users;

(o) prescribing standard-making bodies for the purposes of

section 125.2 (1) and matters for the purposes of section 

125.2 (3) (d);

(p) prescribing owners, operators, direct users, generators

and distributors, or classes of any of them, for the purposes 

of section 125.2 (8).

(5) In making a regulation under this section, the minister may

(a) make regulations of specific or general application, and

(b) make different regulations for different persons, places,

things, measures, transactions or activities.

Adoption of reliability standards, rules or codes

125.2  (1) In this section:

"reliability standard" means a reliability standard, rule or code 

established by a standard-making body for the purpose of

being a mandatory reliability standard for planning and 

operating the North American bulk power system, and includes 

any substantial change to any of those standards, rules or 

codes;

"standard-making body" means

(a) the North American Electric Reliability Corporation,

(b) the Western Electricity Coordinating Council, and

(c) a prescribed standard-making body.

(2) For greater certainty, the commission has exclusive jurisdiction to 
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determine whether a reliability standard is in the public interest and 

should be adopted in British Columbia.

(3) The transmission corporation must review each reliability

standard and provide to the commission, in accordance with the 

regulations, a report assessing

(a) any adverse impact of the reliability standard on the

reliability of electricity transmission in British Columbia if 

the reliability standard were adopted under subsection (6),

(b) the suitability of the reliability standard for British

Columbia,

(c) the potential cost of the reliability standard if it were

adopted under subsection (6), and

(d) any other matter prescribed by regulation or identified

by order of the commission for the purposes of this section.

(4) The commission may make an order for the purposes of

subsection (3) (d).

(5) If the commission receives a report under subsection (3), the 

commission must

(a) make the report available to the public in a reasonable

manner, which may include by electronic means, and for a 

reasonable period of time, and

(b) consider any comments the commission receives in 

reply to the publication referred to in paragraph (a).

(6) After complying with subsection (5), the commission, subject to 

subsection (7), must adopt the reliability standards addressed in the

report if the commission considers that the reliability standards are 

required to maintain or achieve consistency in British Columbia with 

other jurisdictions that have adopted the reliability standards.

(7) The commission is not required to adopt a reliability standard 

under subsection (6) if the commission determines, after a hearing,

that the reliability standard is not in the public interest.

(8) A reliability standard adopted under subsection (6) applies to 

every

Page 84 of 85Utilities Commission Act

7/22/2009mhtml:file://T:\Adobe%20Server\Input\Utilities%20Commission%20Act.mht



(a) prescribed owner, operator and direct user of the bulk

power system, and

(b) prescribed generator and distributor of electricity.

(9) Subsection (8) applies to a person prescribed for the purposes of 

that subsection despite any exemption issued to the person under

section 22 or 88 (3).

(10) The commission may make orders providing for the

administration of adopted reliability standards.

(11) The commission, on its own motion or on complaint, may

(a) rescind an adoption made under subsection (6), or

(b) adopt a reliability standard previously rejected under

subsection (7)

if the commission determines, after a hearing, that the rescission or 

adoption is in the public interest.

(12) The commission, without the approval of the minister

responsible for the administration of the Hydro and Power Authority

Act, may not set a standard or rule under section 26 of this Act with

respect to a matter addressed by a reliability standard assessed in a 

report submitted to the commission under subsection (3) of this 

section.

Intent of Legislature

126  If a provision of this Act is held to be beyond the powers of British 

Columbia, that provision must be severed from the remainder of the 

Act, and the remaining provisions of the Act have the same effect as 

if they had been originally enacted as a separate enactment and as 

the only provisions of this Act.

Copyright (c) Queen's Printer, Victoria, British Columbia, Canada
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