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Re: British Columbia Utilities Commission 

Project No. 3698656/0rder G-30-09 
Inquiry into British Columbia's Long Term Transmission Infrastructure 

SUBMISSIONS OF THE TOQUAHT NATION: 
FIRST NATIONS CONSULTATION ISSUES 

INTRODUCTION 

We provide these submissions on behalf of the Toquaht Nation. Toquaht Nation is a Nuu-chah
nulth nation with a traditional territory located on the west coast of Vancouver Island. 

These submissions address the two questions posed by the B.C. Utilities Commission (the 
"Commission") In Exhibit A-16: 

1. What, if any, is the duty to consult with First Nations and accommodate with respect 
to determinations of the Long-Term Electricity Transmission Inquiry? (the 
"Inquiry")? 

2. If there is a duty to consult, how would that duty be fulfilled and how can it best be 
fulfilled such that the Panel can also fulfill its legal requirements to hold an Inquiry 
and complete its draft report by June 30, 2010? 

OVERVIEW 

Briefly, Toquaht Nation submits that the Inquiry triggers the Crown's duty to consult First 
Nations and to accommodate their rights and interests at every stage of the process. In the 
exceptional circumstances of the Inquiry, the Commission, acting as Crown agent, must 
discharge the Crown's duty of consultation by engaging directly with First Nations and 
accommodating their rights and interests in its determinations. 

In essence, our position is that long-term planning for electricity generation and transmission 
necessarily requires long-term planning for the reconciliation of First Nations' rights and 
interests. These matters cannot be separated. 

Electricity generation and transmission are matters of grave concern for First Nations, given the 
impact of these activities on traditional lands, waters and the fish and wildlife that support their 
distinctive cultures and the exercise of their Aboriginal and treaty rights. Past impacts have been 
profound for many First Nations. 
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With respect, the Commission cannot responsibly plan for the long-term generation or 
transmission of electricity in the Province without taking into account, from the earliest stages, 
the need to reconcile this planning with the rights and interests of First Nations that sustain their 
people and their cultures from these same lands and resources. 

Reconciliation is the touchstone for the duty of consultation. l Toquaht Nation is concerned that 
the Inquiry, as presently structured, is in danger of treating First Nations' concerns as little more 
than "window-dressing" to the Commission's real work. This is clearly insufficient to meet the 
Crown's constitutional duties of consultation. It would also be an unfortunate missed 
opportunity. There is another, better road open to the Commission. 

The Commission has the opportunity to build reconciliation directly into the long-term planning 
for the Province's electricity generation and transmission. This means more than simply hearing 
First Nation's concerns. It means responding to First Nations' concerns and adjusting the 
Commission's work to reflect these concerns. Submissions from First Nations should directly 
inform the assessments, determinations and recommendations delivered by the Commission at 
the conclusion of the Inquiry. 

Proper planning now can pave the way for true reconciliation - rather than conflict - in the 
future. We respectfully submit that the Commission's process for First Nations' participation, 
as it takes shape, should be guided by this objective. 

1. WHAT, IF ANY, DUTY TO CONSULT ARISES WITH RESPECT TO THE TRANSMISSION 

INQUIRY? 

Toquaht Nation submits that the Inquiry triggers the Crown's duty to consult First Nations and to 
accommodate their rights and interests at every stage of this process. 

In the exceptional circumstances of the Inquiry, the Commission, acting as Crown agent, must 
discharge the Crown's duty of consultation by engaging directly with First Nations and 
accommodating their rights and interests in its determinations. 

a. The Duty to Consult 

From the outset, it should be emphasized that the duty to consult is grounded in the honour of the 
Crown.2 This duty must be discharged, and should be interpreted, in a manner that fosters the 
ultimate goal of reconciliation of Aboriginal and Crown rights, interests and aspirations.3 

1 Haida Nation v. British Columbia (Minister of Forests), (2004) 3 S.CR. 511, 2004 see 73, para. 35; Mikisew Cree 
First Nation v. Canada (Minister of Canadian Heritage), (2005) 3 S.CR. 388, 2005 see 69, para. 1. 
2 Haida Nation, above, paras. 16 and 35. 
3 Haida Nation, above; Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), (2005) 3 S.CR. 388, 
2005 see 69, para. 1. 
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The Crown's duty to consult arises "when the Crown has knowledge, real or constructive, of the 
potential existence of the Aboriginal right or title and contemplates conduct that might adversely 
affect it".4 This trigger for the duty to consult is set at a "low threshold". 5 

This same test applies with equal force to historical6 and modern? treaty rights. In both cases, the 
Crown is presumed to have knowledge of the existence of the treaty rights, and the only 
remaining question is whether the Crown "contemplates conduct that might adversely affect" 
these rights. 8 

b. Consultation at the Earliest Stages of Strategic Planning 

The Supreme Court of Canada has made it clear that consultation is not confined to operational 
decisions; rather, the Crown must consult First Nations when it engages in strategic planning 
for resource development on their traditional lands. The Court has accepted the common sense 
recognition that higher-level resource planning matters. 

In Haida Nation, the Crown argued that the transfer of a Tree Farm Licence does not in itself 
lead to any actual activity, and therefore no duty to consult could be triggered.9 The Court held 
that the duty to consult was triggered at the stage of transferring this tenure because decisions 
made during strategic planning may have potentially serious impacts on Aboriginal right and title 
down the road. I 0 

Given its importance, the critical passage merits reproduction in full: 

The next question is when does the duty to consult arise? Does it arise at the stage of 
granting a Tree Farm Licence, or only at the stage of granting cutting permits? The 
T.F.L. replacement does not itself authorize timber harvesting, which occurs only 
pursuant to cutting permits. T.F.L. replacements occur periodically, and a particular 
T.F.L. replacement decision may not result in the substance of the asserted right 
being destroyed. The Province argues that, although it did not consult the Haida prior to 
replacing the T.F.L., it "has consulted, and continues to consult with the Haida prior to 
authorizing any cutting permits or other operational plans" (Crown's factum, at para. 64). 

I conclude that the Province has a duty to consult and perhaps accommodate on T.F.L. 
decisions. The T.F.L. decision reflects the strategic planning for utilization of the 
resource. Decisions made during strategic planning may have potentially serious 

4 Haida Nation, above. 
5 Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005]3 S.C.R. 388, 2005 SCC 69, para. 34. 

6 Mikisew Cree First Nation, above. 
7 Little Salmon/Carmacks First Nation v. Yukon (Minister of Energy, Mines and Resources), 2008 YKCA 13 [leave 

granted to Supreme Court of Canada]. 
8 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, para. 35. 
9 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, paras. 75-76. 
10 See above. See also Wii'litswx v. British Columbia (Minister of Forests), 2008 BCSC 1139 at paras. 159-166, which 

rejected a similar Crown argument regarding the effect of the replacement of a Forest License on Gitanyow's 
Aboriginal rights and title. See also Gitxsan Houses v. British Columbia (Minister of Forests), 2002 BCSC 1701 at 82. 
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impacts on Aboriginal right and title. The holder of T.F.L. 39 must submit a 
management plan to the Chief Forester every five years, to include inventories of the 
licence area's resources, a timber supply analysis, and a "20-Year Plan" setting out a 
hypothetical sequence of cutblocks. The inventories and the timber supply analysis form 
the basis of the determination of the allowable annual cut ("A.A.C.") for the licence. The 
licensee thus develops the technical information based upon which the A.A.C. is 
calculated. Consultation at the operational level thus has little effect on the quantity 
of the annual allowable cut, which in tum determines cutting permit terms. If 
consultation is to be meanin,ful, it must take place at the stage of granting or 
renewing Tree Farm Licences. 1 

The Court's central message in this passage is that consultation must occur at an early stage to be 
meaningful. As it observed, early consultation is an essential part of meaningful consultation 
because once important preliminary decisions have been made and relied upon, opportunities to 
reconcile Aboriginal rights and interests diminish.l2 The Court made it clear that the Crown 
must consult First Nations when it engages in strategic planning for resource extraction on their 
traditional lands, even if further planning and approvals are required, and even if it is possible 
that its decision will never result in any actual impacts on the ground. 

Moreover, as recognized by the B.C. Supreme Court in the Tsilhqot'in Nation decision, "[t]here 
is potential for substantial interference with Aboriginal title at every stage of government land
use planning with respect to Aboriginal title lands".l3 

In the Tsilhqot'in Nation decision, the Court held that British Columbia had breached the honour 
of the Crown by failing to consider "in advance how its land use planning activities and proposed 
forestry activities might result in an infringement on Tsilhqot'in Aboriginal title and rights", 
including during "the process by which British Columbia developed timber targets and other 
resource tar~ets and priorities for the Claim Area in the Cariboo Chilcotin Land Use Plan 
[CCLUP]".l The Court held that the Crown failed to discharge its duties of consultation, in part 
because of its failure to accommodate Aboriginal rights and title during the CCLUP process, 
which it described as "the highest level of provincial land use planning".l5 

Courts in several subsequent decisions have emphasized the need for consultation at the earliest 
stages of planning to ensure that a First Nation's concerns can be meaningfully addressed before 
the process has gone too far. l6 

11 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 see 73, paras. 75-76 (emphasis 
added). 
12 See also: Squamish Indian Band v. British Columbia (Minister of Sustainable Resource Management), 2004 BeSe 

1320 at para. 74. 
13 Tsilhqot'in Nation v. British Columbia, 2007 BeSe 1700, para. 1065 [emphasis added]. 
14 Tsilhqot'in Nation, above, para. 1113 
15 Tsilhqot'in Nation, above, para. 1132 [emphasis added]. See esp. paras. 1123-41. 
16 See, for example, Musqueam Indian Band v. British Columbia, 2005 BeeA 128 at para. 95 (per Justice Hall); 
Squamish Indian Band v. British Columbia (Minister of Sustainable Resource Management), 2004 BeSe 1320 at 
para. 74; Dene Tha' First Nation v. Canada (Minister of Environment) 2006 Fe 1534 at paras. 107-110; Wii'litswx v. 
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In fact, the B.C. Court of Appeal recently and explicitly applied this principle in the context of 
the Commission's proceedings. In Kwikwetlem First Nation v. British Columbia (Utilities 
Commission), the Court rejected BC Hydro's argument that no duty to consult can attach to the 
determination of whether to issue a Certificate of Public Convenience and Necessity ("CPCN") 
because "by itself, the Commission's grant of a CPCN can have no effect on Aboriginal 
interests".17 In Carrier Sekani Tribal Council v. British Columbia (Utilities Commission), the 
Court directed: 

The process of consultation envisaged in Haida requires discussion at an early stage of a 
government plan that may impact Aboriginal interests, before matters crystallize, so 
that First Nations do not have to deal with a plan that has become an accomplished 
fact. 18 

The above authorities clearly direct the Crown to engage First Nations in consultation from the 
earliest stages, and even at "the highest level of provincial land use planning",19 to ensure that 
their rights and concerns are recognized and accommodated at every stage of land use planning. 

c. The Inquiry and the Duty of Consultation with First Nations 

The Inquiry is clearly an important and formative strategic planning initiative, with potentially 
profound impacts for First Nations' Aboriginal and treaty rights. 

As BC Hydro rightfully acknowledges, there is no question that the Inquiry is a "strategic 
planning exercise".2o The general purpose of the Inquiry, as described in the Terms of 
Reference, is for the Commission "to make determinations with respect to British Columbia's 
electricity transmission infrastructure and capacity needs for a 30-year period".21 The scope of 
the Commission's determinations is expansive, embracing such matters as: 

• an assessment of the generation resources in BC that will potentially be developed, by 
h· . 22 geograp IC regIOn; 

• areas in BC that are inappropriate for the development of generation resources;23 

British Columbia (Minister of Forests), 2008 BCSC 1139 made it clear (at paras. 160-63, 186); Brown v. Sunshine 
Coast Forest District (District Manager), 2008 BCSC 1642. 
17 2009 BCCA 68, para. 46. 
18 2009 BCCA 67, para. 52 [bolding added]. 

19 Tsilhqot'in Nation, above, para. 1132 [emphasis added]. See esp. paras. 1123-4l. 
20 BC Hydro Written Comments on Commission Staff Discussion Paper (June 11, 2009), Exhibit B2-3, p. 9. 

21 Terms of Reference, s. 2. See also: Utilities Commission Act, R.S.B.C. 1996, c. 473, s. 5. 
22 Terms of Reference, 3(a). 
23 Terms of Reference, 3(a)(iii). 
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• the most cost-effective and most probable sequence(s) of development by geographic 
area· 24 and , 

• the need for, and timing of, additional infrastructure and capacity.25 

The Commission's determinations in the Inquiry are not simply "opinions" or "guidelines"; 
rather, its determinations are subsequently "binding and conclusive on all persons and all 
courts".26 The import and weight of its determinations are further reinforced by the power of the 
Minister, by regulation, to preclude the Commission from reconsidering, varying or rescinding a 
determination that it has made in the Inquiry.27 

The Commission is embarking on an Inquiry that will substantially entrench a long-term 
strategic plan for the development of transmission in British Columbia, and its determinations on 
key issues - including potential areas for development by region, sequences of development, 
exclusion areas, and the timing of additional infrastructure - will potentially bind subsequent 
strategic and operational decision-makers, including the Commission itself on future 
applications. 

This is precisely the type of strategic planning exercise that the Supreme Court of Canada 
directed, in Haida Nation, triggers the duty to consult First Nations. This duty is not avoided 
simply because, as BC Hydro intimates, the Inquiry "will be far from a final opportunity to 
reconcile future development with First Nation interests,,28 - consultation is required from the 
earliest stages to be meaningful. Nor is it a response to say that "First Nations will also have the 
opportunity to address concerns with respect to specific projects in future Commission 
proceedings,,29 - the fact that future approvals are required for development to proceed, or the 
fact that no development may ever occur, does not relieve the Crown of its duty to consult at the 
strategic level. 

The Inquiry clearly triggers the Crown's duty to consult. 

2. IF THERE IS A DUTY, HOW WOULD THAT DUTY BE FULFILLED? 

Toquaht Nation shares the concern voiced by other participants that the new and uncharted 
strategic planning initiative on which the Commission is now embarking is not yet sufficiently 
defined to provide direction on the consultation process that is required or most effective. 

24 Terms of Reference, 3(b). 
25 Terms of Reference, 4. 
26 Utilities Commission Act, R.5.B.C. 1996, c. 473, s. 79 [{(The determination of the commission on a question of fact 
in its jurisdiction, or whether a person is or is not a party interested within the meaning of this Act, is binding and 

conclusive on all persons and all courts"]. 
27 Utilities Commission Act, above, s. 5(7). 
28 BC Hydro Written Comments on Commission Staff Discussion Paper (June 11, 2009), Exhibit B2-3, p. 9. 
29 Above. 
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We encourage the Commission to bring clarity, as soon as possible, to the nature of its Inquiry, 
the determinations that could flow from the Inquiry, and the impact of these determinations on 
future decision-making. The nature and depth of the Crown's consultation duties depend 
fundamentally on the nature of the determinations being made. 

At the same time, we ask the Commission to resist the encouragement of BC Hydro and others to 
defer decisions about whether there is a duty to consult and the nature of this duty until some 
uncertain point in the future. Such an approach would be wrong in law. 

It is the Crown's responsibility, from the outset of consultation, to clearly assess whether and to 
what extent the duty to consult is engaged, and to establish an appropriate consultation process 
based on this assessment.30 The B.C. Court of Appeal recently criticized the Commission for 
disregarding this principle in Kwikwetlem First Nation v. British Columbia (Utilities 
Commission): 

Where a decision-maker is called upon to approve a Crown activity that gives rise to the 
duty to consult, the first task of the decision-maker in assessing the adequacy of that 
duty, is to determine its scope and content in that particular case. Only when the 
scope of the duty to consult has been determined, can a decision-maker decide whether 
that duty has been fulfilled. In Haida, the Supreme Court of Canada clearly stated there 
is no one model of consultation; the Crown's obligations will vary with the individual 
circumstances of the case. Neither explicitly nor implicitly did the Commission 
attempt to define its obligations in this case ... 31 

First Nations are entitled to a clear, certain and effective process of consultation.32 Toquaht 
Nation respectfully requests that the Commission establish such a process as an integral element 
of the Inquiry as soon as possible after the next Procedural Conference. 

Toquaht Nation submits that the following principles should inform the consultation process 
established as part of the Inquiry. Again, it is not possible to provide further direction until the 
Commission clarifies the potential nature and impact of its determinations. 

30 Wii'litswx v. British Columbia (Minister of Forests), 2008 sese 1139, esp. paras. 147, 245; Brown v. Sunshine 
Coast Forest District (District Manager), 2008 sese 1642, para. 18. 
31 2009 SeeA 68, para. 65 [emphasis added]. 
32 See Hupacasath First Nation v. British Columbia (Minister of Forests), 2008 sese 1505, para. 147: 

it is incumbent on the Province to do its best to ensure that the mandate of the specific Ministry or 
agency with which a First Nation is interacting is made clear, and to ensure that responsibility for 
consultation and accommodation is not lost in the complexity of (sometimes shifting) governmental 
structures. The Crown's duty is to carryon a process that is as transparent as possible. 

7 



a. The Commission should directly engage First Nations in consultation 

In the exceptional circumstances of the Inquiry, Toquaht Nation submits that the Crown's duty 
of consultation can and should be discharged by the Commission through direct engagement 
with First Nations. 

The Commission clearly does not have a direct duty to consult First Nations when acting, in its 
primary role, as a quasi-judicial bod~ and neutral arbiter between competing parties (e.g. 
deciding an application for a CPCN). 3 In such circumstances, the Commission's role is to 
determine whether the Crown actor responsible for consultation has adequately discharged its 
duty. 34 

However, in conducting the Inquiry, the Commission is not acting in a quasi-judicial role. 
Rather, the Commission is carrying out an inquiry, at the direction of the Provincial Crown, 
pursuant to Terms of Reference established by the Provincial Crown, subject to authority derived 
from the Provincial Crown. The Commission is not adjudicating a contested application as a 
quasi-judicial tribunal; rather, it is engaging in a strategic planning initiative "to make 
determinations with respect to British Columbia's electricity transmission infrastructure and 
capacity needs for a 30-year period".35 

These circumstances indicate that the duty to consult, in respect of the Inquiry, attaches to the 
Commission directly, as it would to any Ministry or Crown agent charged with this same 
mandate - the fact that the Commission, in other contexts, acts quasi-judicially and thus without 
a direct duty to consult, does not negate the Commission's duty to consult when it is effectively 
acting and making determinations as a Crown agent. The law is clear that entities sharing a 
close affiliation with the Crown share the Crown's duty to consult and accommodate - e.g. the 
Oil and Gas Commission.36 

If the Commission does not discharge the Crown's duty to consult with respect to the Inquiry, it 
is not clear how this duty will be discharged. BC Hydro's "parallel consultation" process is 
directed, at best, toward seeking input from First Nations on its submissions to the Commission. 
It is not a consultation process directed at the full range of matters potentially impacted by the 
Commission's determinations. This is explicitly set out in its mandate for engagement with First 
Nations.37 

33 Carrier Sekani Tribal Council v. British Columbia (Utilities Commission), 2009 BCCA 67, para. 56. 
34 Above, para. 53 ["If First Nations are entitled to early consultation, it logically follows that the tribunal with the 
power to approve the plan must accept the responsibility to assess the adequacy of consultation"]. 
35 Terms of Reference, s. 2. See also: Utilities Commission Act, R.S.B.C. 1996, c. 473, s. 5. 
36 Saulteau First Nations v. British Columbia (Oil & Gas CommiSSion), 2004 BCSC 92, aff'd 2004 BCCA 286. 
37 The Ministry of Energy, Mines and Petroleum Resources has specifically advised BC Hydro that "MEMPR is not 
requesting BC Hydro to undertake consultation on the impact of the BCUCs determination at this time": Exhibit 

B2-4, p. 3. 
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Moreover, BC Hydro is not in a position to accommodate the full range of concerns that may be 
expressed by First Nations through the Inquiry process - only the Commission has the authority 
to modifY or make determinations and recommendations that satisfy the ultimate goal of 
"substantially addressing,,38 First Nations' concerns. 

For these reasons, Toquaht Nation respectfully suggests that the Commission has a duty to 
engage directly with First Nations in consultation as part of its Inquiry, and that the Commission 
is best situated to carry out such consultation. However, if the Commission declines this role, it 
will be necessary to identify, promptly, the Crown actors or agencies that will be responsible for 
discharging the Crown's consultation duties, and establishing processes to ensure that the full 
range of potential First Nations' concerns are heard and addressed. 

b. Responsive Consultation 

However consultation proceeds, it should not be confused with "information gathering". 
Toquaht Nation is deeply concerned that the processes presently contemplated for First Nations' 
participation amount to little more that an opportunity to exchange information with the Crown, 
without any mechanisms or assurances that First Nations' rights and interests will be 
meaningfully integrated into the Inquiry. 

For example, the Commission Staff Discussion Paper simply states that the "Inquiry, along with 
the BC HydrolBCTC Consultation process with First Nations, will assist in identifying First 
Nations issues and concerns" and that "the Inquiry Report will provide an opportunity to 
summarize the concerns and ideas raised by First Nation".39 In its responsive comments, BC 
Hydro similarly agrees that "the Inquiry offers a valuable opportunity to obtain information with 
respect to First Nation interests and concerns".40 

While we appreciate the importance of information sharing, it must be emphasized that the 
Crown must engage in consultation with the goal of substantially addressing First Nations' 
concerns;41 in other words, "[r]esponsiveness is a key requirement of both consultation and 
accommodation".42 As explained by the B.C. Court of Appeal in Kwikwetlem: 

Consultation requires an interactive process with efforts by both the Crown actor and the 
potentially affected First Nations to reconcile what may be competing interests. It is not 
just a process of gathering and exchanging information. It may require the Crown to 

38 Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73, para. 42. 
39 Commission Staff Discussion Draft on Scope (May 21,2009), Exhibit A-12, p. 8. 
40 BC Hydro Written Comments on Commission Staff Discussion Paper (June 11, 2009), Exhibit B2-3, p. 8. 

41 Haida Nation v. British Columbia (Minister of Forests), [2004]3 S.c.R. 511, 2004 SCC 73, para. 42. 
42 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 S.C.R. 550, 2004 SCC 74, 

para. 25. 
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make changes to its proposed action based on information obtained through 
consultations. It may require accommodation ... 43 

Toquaht Nation respectfully encourages the Commission to establish a consultation process that 
is fundamentally responsive to First Nations' rights, interests and concerns. The Commission's 
assessments and determinations should be directly informed by First Nations' submissions. 

This can only enhance the value of the Commission's Inquiry as a long-term planning tool. The 
present and potential infrastructure for electricity generation and transmission in this Province is 
situated, to a substantial degree, on lands subject to proven or asserted Aboriginal and treaty 
rights - the homelands of numerous First Nations. With respect, the Commission cannot 
effectively carry out its mandate, or responsibly plan for generation and transmission of 
electricity over the long-term, without recognizing this basic fact. 

The Commission has an opportunity to plan, from the earliest stages, for the significant 
accommodations that will be required to address First Nations' rights and concerns as strategic 
planning progresses toward ground-level, operational decisions. For this to occur, First Nations' 
rights and concerns cannot be mere "window dressing" to this Inquiry or an appendix stapled to 
the Commission's report without any real impact on its contents. To fulfil the duty to consult 
and accommodate First Nations' rights and concerns must directly inform the Commission's 
assessments, determinations and recommendations. 

c. Capacity and Funding 

Toquaht Nation fully supports the position expressed by other First Nations participants: 
meaningful consultation simply will not be possible with adequate funding for the Commission 
and for First Nations to engage in this Inquiry. 

First Nations, such as Toquaht Nation, are already struggling to deal with a steady stream of 
referrals, typically with grossly inadequate funding and resources. 

Unless appropriate funding, and access to capacity, is structured into the Inquiry process, 
Toquaht Nation will not have the opportunity to participate. First Nations should not be 
expected to subsidize the Crown's efforts to discharge its consultation duties with resources and 
time that they do not have. 

43 2009 BCCA 68, para. 68 [emphasis added). See also para. 62 [liThe Crown's obligation to First Nations requires 
interactive consultation and, where necessary, accommodation, at every stage of a Crown activity that has the 
potential to affect their Aboriginal interests ... "). 
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d. Specific Consultation & Accommodation Measures 

Toquaht Nation appreciates that the Commission faces a significant logistical challenge m 
discharging the Crown's duty of consultation within the time limits imposed upon it. 

In part, this demonstrates the value of engaging First Nations from the earliest stages of planning 
- if the nature and magnitude of the Commission's consultation duties had been recognized at an 
earlier stage, the appropriate time lines and mandate could have been incorporated into the 
Commission's Terms of Reference. Unfortunately, the Commission and the Participants are now 
attempting to build the required consultation process into a framework that did not take this duty 
into account. 

Accordingly, Toquaht Nation's submissions on possible consultation measures do not reflect 
agreement or acceptance that the process to date has been consistent with the Crown's 
consultation duties, or that adoption of these measures will necessarily discharge the Crown's 
duty to consult with respect to the Inquiry. 

Toquaht Nation understands that other First Nations participants have proposed specific 
measures/processes for First Nations engagement, and fully supports these proposals in concept. 
In particular, Toquaht Nation supports a collaborative First Nations approach, with appropriate 
funding and capacity in place, while respecting the right of individual Nations to represent their 
specific positions and interests. 

Toquaht Nation also supports other suggested measures, including: 

• The appointment of a First Nations' Advisory Board with a direct and equal role in 
some or all of the Commission's deliberations. Toquaht Nation suggests that such a 
Board could have the authority to issue its own independent Report, addressing First 
Nation's issues and concerns, to form part of the Commission's Report. 

• Direct engagement by the Commission with First Nations' communities. Toquaht 
Nation agrees with other First Nations participants that the Commission cannot 
discharge its duty to consult, or properly fulfill its mandate, by taking a passive role 
with First Nations - active engagement of communities should be a central element of 
the consultation plan. 

• Direct participation by First' Nations participants m developing and critiquing 
scenarios. 

• Provision of adequate capacity, funding and expertise. 
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• Opportunity for First Nations to comment on a preliminary Commission Report, and 
responsive changes by the Commission to the Report. 

It is clear that it will take a concerted effort by all participants and the Commission to establish 
the mechanisms for an effective consultation process. 

Toquaht Nation welcomes the opportunity to work collaboratively with the Commission, other 
First Nations, and other participants to create a clear, transparent and meaningful consultation 
process that promotes the reconciliation of First Nations' rights and concerns with long-term 
planning for electricity generation and transmission in the Province. Toquaht Nation remains 
open to considering any measures or models that promote this objective. 

All of which is respectfully submitted, 

WOODWARD & COMPANY 

~ 
Leah Mack Jay~on 

These submissions filed by Woodward & Company whose place of business and address for delivery is 
2nd Floor, 844 Courtney Street, Victoria, B.C. V8W 1 C4, Tel: 1-250-383-2356, Fax: 1-250-380-6560. 
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