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Background 

Following a Procedural Conference held on June 24, 2009 to address the 
scoping issue related to the Long-Term Electricity Transmission Inquiry, at which 
First Nation interveners suggested that the Inquiry should hold a further 
Procedural Conference on First Nations consultation issues, the Commission 
determined that a process including both written submissions and another 
procedural conference would be helpful. 

The Commission has sought written submissions to address the following 
questions: 

• What, if any, is the duty to consult with First Nations and accommodate 
with respect to the Long-Term Electricity Transmission Inquiry? 

• If there is a duty to consult, how would that duty best be fulfilled such that 
the Inquiry Panel can also fulfill its legal requirements to hold an Inquiry 
and complete its draft report by June 30, 2010? 

The Commission is also prepared to allow Participants to address any sub
categories of these questions that Participants may identify. 

These submissions are made on behalf of the We Wai Kai Nation (Cape Mudge 
Indian Band) and the Haisla Nation. 

Question 1: What, if any, is the duty to consult with First Nations and 
accommodate with respect to the Long-Term Electricity 
Transmission Inquiry? 

The BC Court of Appeal has issued two recent decisions - Carrier Sekani Tribal 
Council v. British Columbia (Utilities Commission), 2009 BCCA 67 ("Carrier 
Sekant) and Kwikwetlem First Nation v. British Columbia (Utilities Commission), 
2009 BCCA 68 ("Kwikwetlem") - which support the conclusion that the 
Commission has an obligation to assess the adequacy of consultation of the 
Crown prior to approving projects put forward by proponents under the Utilities 
Commission Act.1 

This Inquiry, however, is different from the applications that were considered in 
the Carrier Sekani and Kwikwetlem decisions. An examination of the nature of 
this Inquiry, the case law on consultation, and the application of the case law to 
the Inquiry process will show, we submit, that the Commission has an 
independent duty to consult and accommodate First Nations on the potential 
impacts of this Inquiry. 

1 RSBC 1996, c. 473, as amended. 



1.1 BC Court of Appeal Decisions in Carrier Sekani and Kwikwetlem 

In Carrier Sekani, the BC Court of Appeal reviewed the Commission's decision to 
not decide whether BC Hydro had a duty to consult with respect to the potential 
impacts of an Energy Purchase Agreement ("EPA") between BC Hydro and 
Alcan. The Court held that the Commission had erred in deciding it did not need 
to determine whether BC Hydro had a duty to consult and ordered the decision 
back to the Commission for reconsideration. 

The Court concluded that the Commission had the ability to decide issues of 
consultation and was the only appropriate forum to do so in a timely way.2 

The Court elaborated: 

... Furthermore, the honour of the Crown obliges it to do so. As a body to which 
powers have been delegated by the Crown, it must not deny the appellant timely 
access to a decision-maker with authority over the subject matter (para. 51). 

The process of consultation envisaged in Haida requires discussion at an early 
stage of a government plan that may impact Aboriginal interests, before matters 
crystallize, so that First Nations do not have to deal with a plan that has become 
an accomplished fact. ... (para. 52). 

If First Nations are entitled to early consultation, it logically follows that the 
tribunal with the power to approve the plan must accept the responsibility to 
assess the adequacy of that consultation .... (para. 53). 

While the Commission is a quasi-judicial tribunal bound to observe the duty of 
fairness and to act impartially, it is a creature of government, subject to 
government direction on energy policy. The honour of the Crown requires not 
only that the Crown actor consult, but also that the regulatory tribunal decide any 
consultation dispute which arises within the scheme of its regulation. '" (para. 
54). 

In Kwikwet/em, the Commission's decision that it should not consider the 
adequacy of consultation and accommodation efforts of the proponent, BC 
Transmission Corporation ("BCTC"), in deciding whether to issue a Certificate of 
Public Convenience and Necessity ("CPCN"), was challenged. The BC Court of 
Appeal sent the matter back to the Commission for reconsideration. 

The Court concluded that the nature of the CPCN decision required the 
Commission to assess the adequacy of BC Hydro's consultation and 
accommodation efforts with respect to the project. 3 

2 Carrier Sekani at paras. 41 & 51. 
3 Kwikwetlem at para. 14. 
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In Kwikwetlem, the Court wrote: 

... certification under s. 45 of the Utilities Commission Act is the vital first step 
toward the building of the transmission line across territory to which First Nations 
assert title and stewardship rights, one that, for practical reasons, BCTC, BC 
Hydro and the Commission consider necessarily precedes acceptance of an 
application for the required ministers' EAC. The legislature has delegated the 
discretion to opine as to the need and desirability for the construction of 
additional power transmission capacity to the Commission. Only the 
Commission can grant permission to enhance a power transmission line. 

In these circumstances, in my view, the appellants were not only entitled to be 
consulted and accommodated with regard to the choice of the I LM Project by 
BCTC, they were also entitled to have their challenge of the adequacy of that 
consultation and accommodation assessed by the Commission before it certified 
BCTC's proposal for extending the power transmissions system as being in the 
public interest. It was not enough for the Commission to say to the First Nations: 
we will hear evidence about the rights you assert and how the ILM Project might 
affect them (paras. 59-60). 

In both the above decisions, then, the Court of Appeal found that the 
Commission, when acting in a quasi-judicial capacity, has an obligation to assess 
the adequacy of the Crown's consultation with First Nations on their proposed 
projects. 

This Inquiry, however, sees the Commission playing a role that goes beyond a 
quasi-judicial one and steps into the realm of public debate and policy-making on 
transmission planning. 

1.2 The Nature of this Inquiry 

The nature of this Inquiry is informed by the Utilities Commission Act, and by the 
December 11, 2008 Terms of Reference issued by the Minister of Energy Mining 
and Petroleum Resources. 

1.2.1 The Utilities Commission Act 

The Utilities Commission Act dictates that the Commission "must conduct an 
inquiry to make determinations with respect to British Columbia's infrastructure 
and capacity needs" (s. 5(4)).4 

4 The Utilities Commission Act does not include a definition of "determination", although it does 
state that a determination of fact by the Commission is binding on the Commission (s. 79). The 
Administrative Tribunal Act defines "decision" to include a determination. 

Of note, the Minister is given the authority to, by regulation, declare that the Commission may not 
reconsider, vary or rescind a determination made pursuant to this inquiry for a period specified in 
the regulation (s. 5(7)). 
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Th is provision of the Utilities Commission Act was added by way of the Utilities 
Commission Act Amendment Act 2008, Bill 15. When this Bill was introduced to 
the legislative assembly, the Honourable Richard Neufeld stated: 

It is my honour to introduce legislative amendments to ensure that our energy 
targets are met. Furthermore, the amendments will create a new process for 
provincewide electricity transmission planning so that long-term transmission 
needs will be met (emphasis added).5 

Discussion of Bill 15 on second reading included a discussion of the requirement 
that the Commission make a determination of transmission needs. The debate 
suggested that while BC Hydro is required to conduct long-range assessments of 
activities, there was no similar requirement on the BC Transmission Corporation 
("BCTC"). The Honourable Richard Neufeld stated: 

Prior to this anticipated change - and it still has to be approved by the House -
there was no requirement for B.C. Transmission to look forward 20 years, as 
there is now for B.C. Hydro to look forward 20 years in generation capability. 
Transmission didn't have that responsibility, and we thought it was prudent that 
... Let's sayan inquiry started, for the purposes of this, a month from now.6 

The Utilities Commission Act was therefore amended to provide for a new 
process for transmission planning, and to address the lack of a requirement for 
BCTC to engage in such planning. 

1.2.2 The Terms of Reference 

The Terms of Reference set out a number of requirements for the Commission, 
including: 

• generally, to make determinations with respect to BC's electricity 
transmission infrastructure and capacity needs for a 30 year period;7 

• specifically, to make determinations respecting the need for, and timing of, 
additional transmission infrastructure and capacity, that would allow for the 
supply of electricity as assessed, and improved electricity interties;8 

• to invite and consider submissions, evidence and presentations from 
interested groups, including First Nations;9 and 

• to prepare a report containing its determinations and reasons for 
determinations.1o 

5 Hansard Debates - Monday, March 31, 2008 p.m. - Vol. 29, No.2, p. 10633. 
6 Hansard Debates - Monday, April 7,2008 p.m. - Vol. 29, No.9, p. 10974. 
7 Terms of Reference, s. 2. 
8 Terms of Reference, s. 4. 
9 Terms of Reference, s. 10. 
10 Terms of Reference, s. 11. 
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The Terms of Reference therefore specifically dictate that the Commission invite 
and consider submissions, evidence and presentations from First Nations. 

1.2.3 Distinguishing the Inquiry from s. 45 and s. 71 Applications 

Although it is premature to anticipate what determinations the Commission may 
make, it is important to note that it is the Commission that is charged with making 
determinations. The Inquiry is, therefore, different from a Commission decision 
pursuant to an application for a CPCN under s. 45 of the Utilities Commission Act 
or an approval of an EPA under s. 71 of the Utilities Commission Act. 

The BC Court of Appeal decisions in Carrier Sekani and Kwikwetlem addressed 
claims that the Commission erred in assessing its role with respect to 
consultation of potentially affected First Nations on the impacts of the projects for 
which approval was being sought. 

I n Carrier Sekani the Cou rt wrote: 

The Commission has not explicitly declared that it has no jurisdiction to decide a 
consultation issue. But since the Commission has shown a disinclination to 
grapple with the issue, and the proponents of the EPA have questioned whether 
it lies within the Commission's statutory mandate, I think the court should settle 
the point (para. 36). 

The Court identified the Commission's duty as being to decide the consultation 
dispute before it: 

If First Nations are entitled to early consultation, it logically follows that the 
tribunal with the power to approve the plan must accept the responsibility to 
assess the adequacy of consultation (para. 53). 

While the Commission is a quasi-judicial tribunal bound to observe the duty of 
fairness and to act impartially, it is a creature of government, subject to 
government direction on energy policy. The honour of the Crown requires not 
only that the Crown actor consult, but also that the regulatory tribunal decide any 
consultation dispute which arises within the scheme of its regulation. It is useful 
to remember the relationship between government and administrative tribunals 
generally. 

I n Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor Control 
and Licensing Branch), 2001 SCC 52, [2001] 2 S.C.R. 781 J the issue was the 
independence of members of the Liquor Appeal Board given their terms of 
appointment. The Court contrasted the ordinary courts with administrative 
tribunals in the following analysis at para. 24: 

Administrative tribunals, by contrast, lack this constitutional 
distinction from the executive. They are, in fact, created precisely 
for the purpose of implementing government policy. 
Implementation of that policy may require them to make quasi-
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judicial decisions. They thus may be seen as spanning the 
constitutional divide between the executive and judicial branches 
of government. However, given their primary policy-making 
function, it is properly the role and responsibility of Parliament and 
the legislatures to determine the composition and structure 
required by a tribunal to discharge the responsibilities bestowed 
upon it. While tribunals may sometimes attract Charter 
requirements of independence, as a general rule they do not. 
Thus, the degree of independence required of a particular tribunal 
is a matter of discerning the intention of Parliament or the 
legislature and, absent constitutional constraints, this choice must 
be respected. 

No one suggests the Commission has a duty itself to consult: Quebec (Attorney 
General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at 183. The 
obligation arising from its status as a Crown entity is to grasp the nettle and 
decide the consultation dispute. 

The honour of the Crown as a basis for the duty to decide is compelling on the 
facts here: one Crown entity, the responsible Ministry, granted the water licence, 
allegedly infringing Aboriginal interests without prior consultation; another Crown 
entity, B.C. Hydro, purchases electricity generated by the alleged infringement on 
a long-term contract; and a third, the tribunal, dismisses the appellant's claim for 
conSUltation on a preliminary point (emphases added) (paras. 54-57). 

In Kwikwetlem the Court described the Commission as: 

... a regulatory agency of the provincial government which operates under and 
administers that Act. Its primary responsibility is the supervision of British 
Columbia's natural gas and electricity utilities "to achieve a balance in the public 
interest between monopoly, where monopoly is accepted as necessary, and 
protection to the consumer provided by competition", subject to the government's 
direction on energy policy. At the heart of its regulatory function is the grant of 
monopoly through certification of public convenience and necessity. (See British 
Columbia Hydro & Power Authority v. British Columbia (Utilities Commission), 
(1996), 20 B.C.L.R. (3d) 106, 36 Admin L.R. (2d) 249, at paras. 46 and 48.) 
(para. 9). 

The Court clearly identified the role of the Commission in that case as one of 
deciding whether or not to grant a CPCN for a proposed project: 

By contrast, certification under s. 45 of the Utilities Commission Act is the vital 
first step toward the building of the transmission line across territory to which 
First Nations assert title and stewardship rights, one that, for practical reasons, 
BCTC, BC Hydro and the Commission consider necessarily precedes 
acceptance of an application for the required ministers' EAC. The legislature has 
delegated the discretion to opine as to the need and desirability for the 
construction of additional power transmission capacity to the Commission. Only 
the Commission can grant permission to enhance a power transmission line. 

6 



In these circumstances, in my view, the appellants were not only entitled to be 
consulted and accommodated with regard to the choice of the ILM Project by 
BCTC, they were also entitled to have their challenge to the adequacy of that 
consultation and accommodation assessed by the Commission before it certified 
BCTC's proposal for extending the power transmission system as being in the 
public interest. It was not enough for the Commission to say to First Nations: we 
will hear evidence about the rights you assert and how the ILM Project might 
affect them. 

This is not to say the Commission, in formulating its opinion as to whether to 
grant a CPCN, will decide BC Hydro's efforts did not maintain the honour of the 
Crown. It is to say that the Commission is required to assess those efforts to 
determine whether the Crown's honour was maintained in its dealings with First 
Nations regarding the potential effects of the proposed project. 

The Crown's obligation to First Nations requires interactive consultation and, 
where necessary, accommodation, at every stage of a Crown activity that has the 
potential to affect their Aboriginal interests. In my view, once the Commission 
accepted that BCTC had a duty to consult First Nations regarding the project it 
was being asked to certify, it was incumbent on the Commission to hear the 
appellants' complaints about the Crown's consultation efforts during the process 
leading to BCTC's selection of its preferred option, and to assess the adequacy 
of those efforts. Their failure to determine whether the Crown's honour had been 
maintained up to that stage of the Crown's activity was an error in law (paras. 59-
62). 

The BC Court of Appeal's decisions in Carrier Sekani and Kwikwetlem were 
clearly founded on the Commission's role as a quasi-judicial body which would 
approve, or not approve, a project. The Inquiry is a different process than the 
one contemplated by the BC Court of Appeal in Carrier Sekani and in 
Kwikwetlem. 

In this Inquiry, the Commission is an active generator of determinations. The 
Commission is charged with assessing a number of matters, and has, subject to 
the Terms of Reference, the discretion to reach any range of determinations as a 
result of that assessment. BCTC will not be presenting a project to the 
Commission for approval. Rather, BCTC, BC Hydro, Fortis, and other entities 
will be presenting information on generation, need and potential transmission 
requirements. 

The distinction between the Inquiry and other regulatory approvals is 
acknowledged in the Terms of Reference, which state that following the 
determination made by the Inquiry, applications for Certificates of Public 
Convenience and Necessity or other regulatory filings will be brought forward to 
pursue specific projects to address the needs determined by the Inquiry.11 

11 Terms of Reference, Recitals. 
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In summary, in this Inquiry the Commission has an expanded role. It is charged 
with making a determination of British Columbia's electricity transmission 
infrastructure needs, based on information presented to it as a result of this 
Inquiry. 

1.2.4 Distinguishing the Commission's Inquiry Role from that of the 
National Energy Board 

In Kwikwetlem, the Court stated: 

No one suggests the Commission has a duty itself to consult: Quebec (Attorney 
General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at 183. The 
obligation arising from its status as a Crown entity is to grasp the nettle and 
decide the consultation dispute (para. 56). 

It is our understanding that none of the parties in Kwikwetlem asked the Be 
Court of Appeal to decide whether the Commission itself had a duty to consult in 
the context of the BC Utilities Commission proceeding at issue in that case. 
While the proceeding in Kwikwetlem was quasi-judicial and fell within the ambit of 
Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 
159 (NEB'), the present Inquiry does not. The role of the Commission in this 
Inquiry is very different from the role of the Board in NEB. Further, the law on 
consultation has developed largely since the Supreme Court of Canada heard 
that case. 

In NEB, the National Energy Board's approval of licences for the export of 
surplus electrical power to the United States was challenged on the basis that 
potentially affected First Nations had not been fully consulted and had not been 
provided with the opportunity to participate fully in the decision. The Court found 
that the process followed by the Board was not wanting with respect to the 
assessment of potential impacts on First Nations. 

Canada successfully argued that despite the fiduciary relationship between the 
Crown and First Nations, the nature of the National Energy Board inquiry was 
quasi-judicial and could not attract a fiduciary duty that would provide the 
appellants with a greater opportunity to be heard than other parties. 

The Court wrote: 

Therefore, I conclude that the fiduciary relationship between the Crown and the 
appellants does not impose a duty on the Board to make its decisions in the best 
interests of the appellants, or to change its hearing process so as to impose 
superadded requirements of disclosure. When the duty is defined in this manner, 
such tribunals no more owe this sort of fiduciary duty than do the courts. 
Consequently, no such duty existed in relation to the decision-making function of 
the Board (para. 41). 
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The Court, however, also wrote: 

It is obvious that the Board must exercise its decision-making function, including the 
interpretation and application of its governing legislation, in accordance with the 
dictates of the Constitution, including s. 35(1) of the Constitution Act, 1982 (para. 
44). 

The Court, therefore, acknowledged the constitutional protection afforded to 
aboriginal rights under s. 35, and the potential impact of the existence of these 
rights on decisions. 

We submit that the Court's finding in NEB that the Board, acting in a quasi
judicial capacity, did not owe the appellants a particular duty is not instructive on 
whether the Commission has a duty to consult in this Inquiry for two reasons: 

1. The duty to consult flows from the honour of the Crown and not a 
particular fiduciary duty; and 

2. the Commission is not acting as a quasi-judicial body in this Inquiry. 

Our argument in support of these conclusions is set out below. 

1.2.4.1 Duty to Consult is Based in the Honour of Crown 

In NEB the appellant was unsuccessful in invoking a particular fiduciary 
relationship; however the Court acknowledged that the Board was bound by the 
"dictates of the Constitution", including s. 35(1), and that the Board was required 
to determine whether its decision could have the effect of interfering with s. 35 
rights. 

The Terms of Reference specifically direct the Commission to invite and consider 
First Nation submissions, and are predicated on the minimization of impacts 
resulting from the "planned and rational" expansion of the transmission 
infrastructure.12 

By implication then, any determinations made by the Commission must consider 
First Nation submissions, including submissions relating to the impacts of 
transmission infrastructure that may be developed as a result of its 
determinations. These impacts may include impacts on constitutionally protected 
s. 35 rights. The Commission, we submit, must exercise its authority in 
accordance with the Constitution and must, therefore, take into account s. 35 
rights. This is acknowledged by the Supreme Court of Canada decision in NEB. 

The case law on the duty to consult and the foundation of the duty to consult in 
the honour of the Crown has developed since the 1994 NEB decision. In Haida 

12 Terms of Reference, Recitals. 
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Nation v. BC (MOF) , [2004] 3 S.C.R. 511, 2004 SCC 73 ("Haida") , the Court 
identified the source of the Crown's duty to consult as the honour of the Crown: 

The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal 
interests where claims affecting these interests are being seriously pursued in 
the process of treaty negotiation and proof. It must respect these potential, but 
yet unproven, interests. The Crown is not rendered impotent. It may continue to 
manage the resource in question pending claims resolution. But, depending on 
the circumstances, discussed more fully below, the honour of the Crown may 
require it to consult with and reasonably accommodate Aboriginal interests 
pending resolution of the claim. To unilaterally exploit a claimed resource during 
the process of proving and resolving the Aboriginal claim to that resource, may 
be to deprive the Aboriginal claimants of some or all of the benefit of the 
resource. That is not honourable (para. 27). 

The Federal Court stated in Oene ThaI First Nation v. Canada (Minister of 
Environment), 2006 FC 1354 ("Oene Tha"'), that: 

The concept and recognition of the fiduciary duty owed by the Crown toward 
Aboriginal peoples was first recognized in Guerin v. Canada, [1984] 2 S.C.R. 
335, 13 D.L.R. (4th) 321. The duty to consult, originally, was held by the Courts to 
arise from this fiduciary duty (see R. v. Sparrow, [1990] 1 S.C. R. 1075). 

The Supreme Court of Canada in three recent cases - Haida Nation v. British 
Columbia (Minister of Forests), [2004] 3 S.C.R. 511, 2004 SCC 73; Taku River 
Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 3 
S. C. R. 550, 2004 SCC 74; and Mikisew Cree First Nation v. Canada (Minister of 
Canadian Heritage), [2005] S.C.J. No. 71, 2005 SCC 69 - has described a more 
general duty arising out of the honor of the Crown. This duty includes the duty to 
consult (paras. 76-77). 

And that: 

... the Crown must consult where its honour is engaged and its honour does not 
require a specific Aboriginal interest to trigger a fiduciary relationship for it to be 
so engaged (para. 80). 

Finally, the Federal Court stated in Oene Tha': 

The major difference between the fiduciary duty and the honor of the Crown is that 
the latter can be triggered even where the Aboriginal interest is insufficiently specific 
to require that the Crown act in the Aboriginal group's best interest (that is, as a 
fiduciary). In sum, where an Aboriginal group has no fiduciary protection, the honor 
of the Crown fills in to insure the Crown fulfills the section 35 goal of reconciliation of 
"the pre-existence of aboriginal societies with the sovereignty of the Crown." 

In assessing whether the Crown has fulfilled its duty of consultation, the goal of 
consultation - which is reconciliation - must be firmly kept in mind. The goal of 
consultation is not to be narrowly interpreted as the mitigation of adverse effects on 
Aboriginal rights and/or title. Rather, it is to receive a broad interpretation in light of 
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the context of Aboriginal-Crown relationships: the facilitation of reconciliation of the 
pre-existence of Aboriginal peoples with the present and future sovereignty of the 
Crown. The goal of consultation does not also indicate any specific result in any 
particular case. It does not mean that the Crown must accept any particular position 
put forward by a First Nations people (paras. 81-81). 

The fact that the source of the duty to consult lies in the honour of the Crown 
rather than a particular fiduciary relationship is confirmed by the Supreme Court 
of Canada in Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), [2005] 3 S.C.R. 388, 2005 SCC 69 ("Mikisew Cree'J, which advises 
that it is not necessary to invoke fiduciary duties: 

The duty to consult is grounded in the honour of the Crown, and it is not 
necessary for present purposes to invoke fiduciary duties ... (para. 51). 

In summary, it is not necessary, under the law on the duty to consult, to find a 
particular fiduciary duty between the Crown and a First Nation asserting rights. 
The basis on which the Board in NEB was found to not owe the appellant an 
expanded opportunity to be heard - the absence of a fiduciary duty - is not 
relevant to the question of whether the Commission has a duty to consult with 
First Nations, which is based in the honour of the Crown. 

1.2.4.2 Commission Not Acting in Quasi-judicial Manner 

The Commission is not deciding the merits of an application in this Inquiry; rather 
it is being asked to chart the way for electricity infrastructure development for the 
next 30 years. We submit that the Commission's role is not quasi-judicial in the 
context of the Inquiry. 

The BC Supreme Court examined the nature of quasi-judicial duties of tribunals 
in Apsassin v. BC Oil and Gas et aI, 2004 BCSC 92, and concluded that the BC 
Oil and Gas Commission's role was not quasi-judicial, but rather a Crown agent 
exercising ministerial or executive statutory policies (para. 137), acting in the 
capacity of an administrative decision maker (para. 138). 

The case law supports the proposition that an administrative tribunal can have 
multiple roles. In Bell Canada v. Canadian Telephone Employee Association, 
[2003] 1 S.C.R. 884, 2003 SCC 36, the Supreme Court wrote: 

To say that tribunals span the divide between the executive and the judicial 
branches of government is not to imply that there are only two types of tribunals 
- those that are quasi-judicial and require the full panoply of procedural 
protections, and those that are quasi-executive and require much less. A 
tribunal may have a number of different functions, one of which is to conduct fair 
and impartial hearings in a manner similar to that of the courts, and yet another 
of which is to see that certain government policies are furthered. In ascertaining 
the content of the requirements of procedural fairness that bind a particular 
tribunal, consideration must be given to all of the functions of that tribunal. It is 
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not adequate to characterize a tribunal as "quasi-judicial" on the basis of one of 
its functions, while treating another aspect of the legislative scheme creating this 
tribunal - such as the requirement that the tribunal follow interpretive guidelines 
that are laid down by a specialized body with expertise in that area of law - as 
though this second aspect of the legislative scheme were external to the true 
purpose of the tribunal. All aspects of the tribunal's structure, as laid out in its 
enabling statute, must be examined, and an attempt must be made to determine 
precisely what combination of functions the legislature intended that tribunal to 
serve, and what procedural protections are appropriate for a body that has these 
particular functions (para. 22). 

Further, in Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor 
Control & Licensing Branch), [2001] 2 S.C.R. 781, 2001 SCC 52, the Court 
wrote: 

And: 

Confronted with silent or ambiguous legislation, courts generally infer that 
Parliament or the legislature intended the tribunal's process to comport with 
principles of natural justice: Minister of National Revenue v. Coopers & Lybrand, 
[1979] 1 S.C. R. 495, at p. 503, Law Society of Upper Canada v. French, [1975] 2 
S.C.R. 767, at pp. 783-784. In such circumstances, administrative tribunals may 
be bound by the requirement of an independent and impartial decision-maker, 
one of the fundamental principles of natural justice: Matsqui, supra (per Lamer 
C.J. and Sopinka J.), Regie, supra, at para. 39, Katz v. Vancouver Stock 
Exchange, [1996] 3 S.C.R. 405. Indeed, courts will not lightly assume that 
legislators intended to enact procedures that run contrary to this principle, 
although the precise standard of independence required will depend "on all the 
circumstances, and in particular on the language of the statute under which the 
agency acts, the nature of the task it performs and the type of decision it is 
required to make": Regie, supra, at para. 39 (para. 21). 

... The classical division between court and state does not, however, compel the 
same conclusion in relation to the independence of administrative tribunals. As 
discussed, such tribunals span the constitutional divide between the judiciary and 
the executive. While they may possess adjudicative functions, they ultimately 
operate as part of the executive branch of government, under the mandate of the 
legislature. They are not courts, and do not occupy the same constitutional role 
as courts (para. 32). 

The nature of the decision that the Board made in NEB was one of deciding 
whether or not to approve the issuance of export licences. As part of that 
decision, the Board conducted a cost-benefit analysis, pursuant to hearings at 
which a number of parties participated. The Board granted the licences subject 
to conditions. This, we submit, is a process similar to one the Commission 
follows in considering an application for a CPCN under s. 45 of the Utilities 
Commission Act. It is not the process set out in that Act and the Terms of 
Reference for this Inquiry. 
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It is no accident that this Inquiry is required under legislation and pursuant to 
Terms of Reference issued by the Minister, rather than initiated at the BCTC 
planning level. By providing for inquiries through the Utilities Commission Act 
and issuing Terms of Reference, the Ministry of Energy Mines and Petroleum 
Resources is directing the Commission to perform a different function, as part of 
what the Honourable Richard Neufeld described as a "new process", from the 
approval of applications pursuant to ss. 45 and 71 of the Utilities Commission 
Act. 

The Terms of Reference specifically provide that the Commission may use "all 
the powers provided to it under the Acf'.13 The Terms of Reference also specify 
additional broad powers to the Commission for the purposes of the Inquiry, such 
as: mediations, dispute resolution processes, and working groups.14 This 
confirms our conclusion that the Inquiry is a process that is different from the 
usual Commission process pursuant to s. 45 or 71, for which the Commission 
has recourse to all its powers under the Utilities Commission Act without specific 
reference to these powers in a Terms of Reference. 

In conclusion, the Supreme Court of Canada decision in NEB is not instructive on 
whether or not the Commission has an obligation to consult directly with First 
Nations in the context of this Inquiry. The role of the Commission in this Inquiry 
is not to act in a quasi-judicial capacity. The Commission, charged with inquiring, 
assessing, considering, determining and reporting, is stepping out of the realm of 
a quasi-judicial body and into a much broader role than the one of the Board in 
NEB. 

1.3 Law on Duty to Consult 

The law on the duty to consult and, where appropriate accommodate, has 
undergone significant development in the past 5 years, with the Supreme Court 
of Canada's decisions in Haida and Taku River Tlingit First Nation v. BC (Project 
Assessment Director), [2004] 3 S.C.R. 550, 2004 SCC 74. 

The Court stated in Haida that: 

The jurisprudence of this Court supports the view that the duty to consult and 
accommodate is part of a process of fair dealing and reconciliation that begins 
with the assertion of sovereignty and continues beyond formal claims resolution. 
Reconciliation is not a final legal remedy in the usual sense. Rather, it is a 
process flowing from rights guaranteed by s. 35(1) of the Constitution Act, 1982. 
This process of reconciliation flows from the Crown's duty of honourable dealing 
toward Aboriginal peoples, which arises in turn from the Crown's assertion of 
sovereignty over an Aboriginal people and de facto control of land and resources 
.that were formerly in the control of that people .... (para. 32). 

13 Terms of Reference, s. 10(b). 
14 Terms of Reference, s. 10(c). 
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And that the duty arises: 

... when the Crown has knowledge, real or constructive, of the potential 
existence of the Aboriginal right or title and contemplates conduct that might 
adversely affect it: see Halfway River First Nation v. British Columbia (Ministry of 
Forests), 1997 CanLiI 2719 (BC S.C.), [1997] 4 C.N.L.R. 45 (B.C.S.C.), at p. 71, 
per Dorgan J (para. 35). 

The Court, in Haida, stated specifically that difficulty in assessing the nature of 
claimed rights and potential impacts does not eliminate the necessity to consult: 

I conclude that consultation and accommodation before final claims resolution, 
while challenging, is not impossible, and indeed is an essential corollary to the 
honourable process of reconciliation that s. 35 demands. It preserves the 
Aboriginal interest pending claims resolution and fosters a relationship between 
the parties that makes possible negotiations, the preferred process for achieving 
ultimate reconciliation: see S. Lawrence and P. Macklem, "From ConSUltation to 
Reconciliation: Aboriginal Rights and the Crown's Duty to Consult" (2000), 79 
Can. Bar Rev. 252, at p. 262. Precisely what is required of the government may 
vary with the strength of the claim and the circumstances. But at a minimum, it 
must be consistent with the honour of the Crown (para. 38). 

The BC Supreme Court summarized the law on consultation in Wii'litswx v. Be 
(MOF) , 2008 BCSC 1139. The Court wrote, at paras. 7 & 8: 

Thus, the court's approach to the Crown's s. 35 obligations is informed by the 
unique nature of the constitutional rights that this provision is designed to protect. 
As Lamer C.J.C. explained in Vanderpeet, s. 35 rights are different from Charter 
rights as they are held solely by aboriginal members of Canadian society. They 
arise from the existence of distinctive aboriginal communities that occupied the 
land for centuries before the arrival of Europeans (paras. 19 and 33). Aboriginal 
rights arise not only from the prior occupation of land, but also from the prior 
social organization and distinctive cultures of aboriginal peoples who occupied 
that land (para. 74). The process of conSUltation and accommodation is directed 
toward the ultimate goal of reconciliation of those aboriginal rights with Crown 
sovereignty. In that process, the honour of the Crown requires it to recognize 
and acknowledge the distinctive features of aboriginal societies, since it is those 
features that must be reconciled with Crown sovereignty (para. 57). 

The duty to engage in meaningful consultation arises when the Crown has 
knowledge, real or constructive, of the potential existence of aboriginal rights or 
aboriginal title, and contemplates conduct that may adversely affect them. The 
scope of the duty to consult and accommodate is proportionate to a preliminary 
assessment of the strength of the case for the existence of the rights or title, and 
the seriousness of the potentially adverse effect upon those rights or title. 
Exactly what the honour of the Crown may require falls within a spectrum defined 
by that assessment. Where the potential claims to aboriginal rights and title have 
not yet been proven, the honour of the Crown nevertheless requires it to respect 
these interests and, depending on the circumstances, to consult and reasonably 
accommodate them pending resolution of the claim. Each case must be 

14 



approached individually and flexibly, with the focal question being what is 
required to maintain the honour of the Crown and to effect reconciliation with 
respect to the interests at stake (Haida, at paras. 35, 38-39, 43-45). 

And at para. 10: 

Meaningful consultation may reveal a duty to accommodate aboriginal interests 
through an amendment to Crown policy or practice, in an attempt to resolve 
conflicting interests and move toward the ultimate goal of reconciliation. Where 
the aboriginal claim is strong and the potential adverse consequences of 
government action are significant to the claimed right or title, the honour of the 
Crown may require accommodation to avoid irreparable harm or to minimize the 
infringement, pending final resolution of the claims. I nherent in this process is a 
need to reasonably balance aboriginal concerns over the potential impact of the 
decision with other societal interests (Haida, at paras. 47, 49-50). 
Responsiveness is a key requirement of both consultation and accommodation 
(Taku, at para. 25). 

To summarize, the law on consultation states that the honour of the Crown is 
engaged when the Crown contemplates a decision or action that has the 
potential to impact asserted aboriginal rights. The law also states that the scope 
of consultation falls along a spectrum, informed by the strength of a First Nation's 
claim and the severity of the impact of a proposed decision or action. 

Further, the duty to consult is triggered by higher level planning such as that 
sought to be accomplished pursuant to this Inquiry. The Courts have provided 
ample direction on the relationship between "higher level" and "strategic 
planning" decisions and consultation requirements. 

In the Tshilhqot'in Nation v. Be, 2007 8CSC 1700, Vickers J. opined that: 

There is potential for sUbstantial interierence with Aboriginal title at every stage of 
government land-use planning with respect to Aboriginal title lands (para. 1065). 

In Wii'litswx, the BC Supreme Court wrote: 

The Crown argues that this was a reasonable view, as the decision to replace the 
FLs did not give the licensees a right to cut timber. It says that operational 
decisions made later in the process, such as the approval of FSPs and cutting 
permits, will have a more significant impact on how much timber will be cut. 

I do not accept that these later operational steps significantly reduce the potential 
impact on Gitanyow's interests of the strategic decision to replace the FLs. A 
similar argument failed in Haida. At paras. 75-76, the Court noted that the TFL 
replacement under consideration there did not itself authorize timber harvesting, 
which would be controlled by future operational steps. The Court nevertheless 
found that the Crown had a duty to consult and perhaps accommodate with 
respect to the decision to replace the TFL, as decisions made during strategic 
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planning may have potentially serious impacts on aboriginal interests (paras. 
159-160). 

In Kwikwetiem, the BC Court of Appeal stated: 

The Crown's obligation to First Nations requires interactive consultation and, 
where necessary, accomodation, at every stage of a Crown activity that has the 
potential to affect their Aboriginal interests (para. 62). 

To the extent that the Commission determinations have the ability to facilitate, 
encourage, or lead the development of specific projects, it is the first step in a 
decision making process that will lead to the infringement of aboriginal rights. 

1.4 Application of Law on Duty to Consult to the Inquiry 

When the law on the duty to consult is applied to the Inquiry, we submit that the 
following is relevant. 

• The Commission has been asked to make a determination, on behalf of 
the Crown, of British Columbia's electricity infrastructure and capacity 
needs; 

• The Commission has been specifically directed to invite and consider 
submission, evidence and presentations from First Nations; 

• These submissions, evidence and presentations are likely to relate to s. 
35 rights, or aboriginal rights that are constitutionally protected; 

• Whenever the Crown considers a decision or action that has the potential 
to infringe s. 35 rights, the honour of the Crown is engaged; 

• In this instance, this honour, we submit, will require meaningful 
consultation on the part of the Commission with respect to the potential 
impact of its determination on First Nations; 

• It may be difficult to assess, at this stage, how the Commission's 
determination will impact First Nations - the Commission must, however, 
ensure that it has engaged First Nations at the appropriate level to ensure 
that the Commission is in the position to meaningfully discharge its 
obligation to consult, and where warranted, accommodate those rights; it 
is only through the engagement of First Nation in meaningful consultation 
that the Commission will be able to determine how its determination have 
the potential to impact First Nation rights. 

• Put simply, the Commission has an obligation to inform itself of the 
potential impact of its determination on First Nation rights, to substantially 
address any concerns raised by First Nations with respect to those 
impacts, and to demonstrably integrate responses to those concerns into 
its determination. 

We cannot prejudge the outcome of this Inquiry or the type of determinations that 
the Commission may make as a result of this Inquiry. Perhaps the assessment 
of generation and demand, including demand side management, storage options 
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etc., will result in a determination that very little additional infrastructure is 
needed. Perhaps, by contrast, the Inquiry will determine that not only will 
additional bulk transmission infrastructure be required, but additional lower 
capacity infrastructure (less that 230kV) will be required to bring generation to the 
bulk infrastructure to meet the 2016 energy self-sufficiency requirements. The 
Inquiry may determine that generation in one particular region is the Province's 
highest priority, precipitating a host of new potential generation projects with the 
associated additional, less than bulk, transmission infrastructure. The 
Commission may conclude that the inter-jurisdictional trade of generation 
developed particularly for that purpose is of the highest priority, triggering a host 
of potential infringements of First Nations territories. All these determinations 
have the potential to result in impacts to First Nations territories and rights. 

As the BC Court of Appeal pointed out in Carrier Sekani: 

Finally, the conSUltation duty is not a concept that lends itself to hard-edged 
tests. The trigger formula in Haida is to be applied within the proceeding, not on 
a threshold inquiry. The duty is to discuss, not necessarily to agree or to make 
compromises. It is to be open to accommodation, if necessary. The discussion 
itself has intrinsic value as a tool of reconciliation. It is not always possible to say 
in advance that conSUltation would be either productive or futile - the Crown may 
be influenced by the Aboriginal perspective in the way it carries out a project. At 
the very least, the First Nation will have had a chance to put its views forward 
(para. 65). 

The Commission ought to be cognizant, therefore, of the potential for this Inquiry, 
as a strategic level planning process, to have serious impacts on aboriginal 
interests and consult directly with First Nations with respect to these potential 
infringements. 

1.5 Conclusion on the Inquiry Commission's Duty to Consult 

In summary, we submit that the Commission has an independent duty to consult 
with First Nations with respect to the Inquiry. This duty arises from the role of the 
Commission in conducting the Inquiry as informed by s. 5 of the Utilities 
Commission Act and set out in the Terms of Reference, and the honour of the 
Crown in making decisions that have the potential to impacts s. 35 rights. The 
Commission is not acting as a quasi-judicial body but in a broader capacity of 
holding an inquiry on long-term provincial electricity transmission planning. 
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Question 2: If there is a duty to consult, how would that duty best be 
fulfilled such that the Inquiry Panel can also fulfill its legal 
requirements to hold an Inquiry and complete its draft report 
by June 30, 20101 

The Commission is conducting this Inquiry pursuant to the Terms of Reference 
issued on December 11, 2008 by the Minster of Energy Mines and Petroleum 
Resources. 

It is important to acknowledge that these Terms of Reference were developed 
without consultation with First Nations. The We Wai Kai Nation and the Haisla 
Nation had no opportunity to provide input on the Terms of Reference. 

Both First Nations and the Commission are now faced with a process that has 
been imposed upon them, and will have to attempt to engage in meaningful 
consultation within the confines of the Terms of Reference for that process. 

These submissions are in direct response to the Commission's question, and do 
not form an endorsement of the process outlined in the Terms of Reference. 
Thus, these submissions are without prejudice to any positions the We Wai Kai 
Nation and the Haisla Nation may take with respect to the Terms of Reference 
for this Inquiry. 

We have provided our argument to support a finding that the Commission has a 
duty to consult with First Nations with respect to this Inquiry. The Commission, 
we submit, ought to be cognizant of the possibility that its determinations may 
impact First Nations rights, and ought to engage First Nations at the appropriate 
level to ensure that if its determinations have the potential to impact First Nations' 
rights, the Commission is in the position to meaningfully discharge its obligation 
to consult, and where warranted, accommodate those rights. 

It is through the engagement of First Nations in meaningful consultation that the 
Commission will be able to determine whether or how its determinations have the 
potential to impact First Nation rights. 

2.1 Elements of Meaningful Consultation 

Case law on consultation and accommodation has identified the following 
requirements for consultation to be meaningful: 

• Consultation must occur at the earliest stage in order to be meaningful;15 
• Consultation must be "open, transparent and timely"; 16 

15 The Squamish Nation et al v. The Minister of Sustainable Resource Management et aI, 2004 
SCSC 1320 at para. 74. 
16 Musqueam Indian Band v. B. C. (Min. Sust. Res. Mgmt.) , 2005 BCCA 128 at para. 98. 
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• The consultation with a First Nation must be at least a "distinct process, if 
not a more extensive one" from consultation with other stakeholders; 17 

• The Crown must provide the First Nation with "full information" and must 
fully inform itself of the practices and views of the First Nation; 18 

• The First Nation's interests and concerns must be "considered and , 
wherever possible, demonstrably integrated into the proposed plan of 
action,,·19 , 

• Consultation must address the substance of the First Nation's concerns;20 
• Consultation must, where appropriate, seek an accommodation;21 
• A meaningful process is not enough, it must be accompanied by adequate 

accommodation flowing from that process;22 and 
• Operating under a time constraint does not relieve the Province of its duty 

to consult. 23 

2.2 The Commission's Role: Fulfilling the Duty to Consult 

The Commission has sought specific recommendations on how it can fulfill its 
duty to consult. The submissions below are designed to assist the Commission 
to develop a process that will allow it to do this. 

2.2.1 Capacity and Funding 

Both the Commission and First Nations must have the ability to engage 
meaningfully in the process by which the Commission will discharge its duty. 

BC Hydro, BCTC, Fortis and other interveners in this Inquiry have developed an 
expertise in the area of electricity generation, transmission, cost analysis etc. 
The First Nations interveners are largely playing catch-up with respect to this 
technical information. First Nations need to be provided with the opportunity to 
fully understand what is being proposed and/or considered by the Commission. 

This means that First Nations must have access to capacity and funding which 
will allow the analysis of technical information and the preparation of submissions 
to the Commission on that information and on legal issues. This funding should 
cover the costs of First Nation participation in the Inquiry workshops, procedural 
conferences and hearings, as well as technical and legal support to do so. In 

17 Mikisew Cree First Nation v. Canada (Min. Heritage), 2001 FCT 1426 at para. 153, rev'd 
~2004), 236 D.L.R. (4th) 648 (F.C.A.), rev'd 2005 SCC 69. 
8 Halfway River First Nation v. B. C. (Min. Forests), [1997] 4 C.N. L. R. 45 (SCSC) at para. 133, 

affd 199 BCCA 470. 
19 Halfway River First Nation v. B.C. (Min. Forests), 1999 SCCA 470 at para. 160, aff'g [1997] 4 
C.N.L.R. 45 (SCSC). 
20 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director) 2004 SCC 74 
at para. 19. 
21 Haida Nation v. British Columbia (Minister of Forests), 2002 SCCA 223 at para. 10. 
22 Wii'litswx v. British Columbia (MOF) , 2008 SCSC 1139 at para. 178. 
23 Gitxsan First Nation v. B. C (Min. Forests), 2002 SCSC 1701 at para. 107. 
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addition, it should cover the costs of meetings with the Commission in the direct 
engagement process set out below. 

The Commission must also ensure that the Commission itself has the capacity to 
understand First Nations issues. This may require appointing a First Nation's 
liaison or a First Nations advisor to assist in the First Nations engagement 
process. 

2.2.2 Direct Engagement of First Nations by the Commission 

First Nations are not ordinary stakeholders in this Inquiry. As set out above, 
where s. 35 rights may be infringed, the Commission must engage in 
consultation. This First Nations engagement should be direct, and it should be 
conducted in a way that provides for meaningful participation by First Nations. 

The Supreme Court in Canada stated in Mikisew Cree that consultation requires 
the Crown to inform itself of the potential impacts of its proposed determination, 
and to attempt, in good faith, to substantially address concerns that are raised. 
The Commission's duty, we submit, therefore goes beyond the duty to receive 
submissions and extends to considering submissions, and integrating them by 
addressing them in its determinations. 

This direct engagement should provide an opportunity for First Nations to 
understand what the Commission will be considering in this Inquiry. The 
Commission should meet directly with First Nations to hear their concerns with 
respect to the s. 5 Inquiry. These meetings should include the provision of 
information by the Commission about the potential determinations that the 
Commission might make and a discussion about the potential impacts of such 
determinations, and should result in the Commission demonstrably integrating 
First Nations concerns into its development of determinations. 

The Commission should report back to First Nations on this engagement 
process, and set out how the First Nation's concerns have been addressed and 
integrated into the Commission's determinations. 

The First Nations engagement process may require more than one meeting with 
interested First Nations and may require the circulation of draft reports on the 
First Nations engagement process itself. 

The First Nations engagement process that the Commission follows will also 
have to be flexible, so that it can adapt, if necessary, as the Inquiry proceeds and 
the Commission moves toward finalizing its determinations. 
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2.2.3 Scenario Development 

The Inquiry anticipates an iterative process for the development of scenarios. To 
date, this process is contemplating scenarios as put forward by BC Hydro 
pursuant to its anticipated September information filing. 

First Nations must not only have the opportunity to comment on BC Hydro's 
proposed scenarios, they must also have the opportunity to put forward their own 
scenarios based on their perspective on transmission infrastructure needs, if they 
choose to do so. 

2.2.4 Development of Potential Determinations 

First Nations should be fully engaged in the process of developing the potential 
determinations that the Commission will consider as part of this Inquiry. 

The Commission is charged with making determinations of British Columbia's 
electricity transmission infrastructure and capacity needs for the next 30 years. 
As such, these determinations will form part of a higher level plan for 
transmission infrastructure development, and will not just influence but will steer 
future development of generation and transmission infrastructure. Although the 
determinations will not consider specific projects, they will pave the way for new 
projects and developments, all of which will have an impact on the land base and 
natural resources in British Columbia. 

In Haida, the Supreme Court of Canada identified the Tree Farm Licence as "the 
strategic planning for the utilization of the resource" and concluded that: 
"Decisions made during strategic planning may have potentially serious impacts 
on Aboriginal right and title" (para. 76). Similarly, in Dene Tha', the Federal Court 
recognized the potential of "strategic planning" leading to decisions that impact 
on aboriginal rights (see paras. 108-110). 

It is therefore important that First Nations are directly engaged by the 
Commission in the development of potential determinations. The Commission 
should provide information to First Nations about the potential determinations it is 
considering, and hear from First Nations about the potential impacts of such 
determinations. The Commission should then integrate First Nations concerns 
into its development of determinations, and should provide First Nations with the 
opportunity to comment on how those concerns have been addressed. 

2.3 Conclusions on a Meaningful First Nations Consultation Process 

The elements of what is required in order for a conSUltation process to be 
meaningful, such that the honour of the Crown is maintained, are clearly set out 
in the case law on consultation and accommodation. 
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The Commission's obligation in this Inquiry, we submit, entails a process that, at 
a minimum, includes the following elements: 

• Capacity on the part of First Nations to understand what the Commission 
is considering; 

• Capacity on the part of the Commission to understand First Nations 
viewpoints and issues; 

• Direct engagement of First Nations at an early stage in the process, prior 
to deciding the types of determinations that might be made, prior to the 
"crystallization" of scenarios, and prior to finalization of determinations; 

• Opportunity for First Nations submissions on the above aspects of the 
Inquiry; and 

• Demonstrable integration of First Nation concerns with respect to the 
above aspects of the Inquiry. 

In order to achieve these elements, the following will be required: 

• Capacity funding and expertise for First Nations; 
• Consideration of additional expertise for the Commission to assist in 

engagement of First Nations; 
• Meetings with interested First Nations at an individual level; 
• Consideration of First Nation submissions throughout the process; and 
• Integration of First Nation concerns into the Commissions report of 

determinations. 

Conclusion 

For the reasons set out above, we submit that the Commission has an 
independent duty to consult with First Nations with respect to the Long-Term 
Electricity Transmission Inquiry. 

The way in which the Commission can discharge this duty is by ensuring that it 
engages First Nations directly in its decision making processes within this 
Inquiry, including the development of the types of determinations which might be 
made, the scenarios to be considered, and the final report of determinations. 

All of which is respectfully submitted on behalf of the We Wai Kai Nation and the 
Haisla Nation. 
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