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Background

These Reply Submissions of the We Wai Kai Nation and the Haisla Nation
respond to the following issues, raised in the submissions of BC Hydro, BCTC,
and other participants:

1. Is the Commission acting in a quasi-judicial capacity in this Inquiry?
1.1 Is a hearing contemplated or required?
1.2 Is the process adversarial?
1.3 Does the Inquiry have the procedural trappings of a quasi-judicial

process?
2. What is required to discharge the honour of the Crown?

1. Is the Commission Acting in a Quasi-Judicial Capacity in this
Inquiry?

BC Hydro has referred to a non-exhaustive set of criteria for determining whether
a decision is one to be made on a judicial or quasi-judicial basis, as articulated by
the Supreme Court of Canada in Canada (MNR) v. Coopers & Lybrand, [1979] 1
S.C.R: 1

1. Is there anything in the language in which the function is conferred or in
the general context in which it is exercised which suggests that a hearing
is contemplated before a decision is reached?

2. Does the decision or order directly or indirectly affect the rights and
obi igations of persons?

3. Is the adversary process involved?

4. Is there an obligation to apply substantive rules to many individual cases
rather than, for example, the obligation to implement social and economic
policy in a broad sense?

On the basis of these criteria, BC Hydro submits, the Commission is engaging in
a quasi-judicial process in this Inquiry and is precluded, under the rules of natural
justice, from treating one of the parties before it in a preferential way. Therefore,
BC Hydro submits, the Commission will be precluded from meeting directly with
individual First Nations as part of the Inquiry. BC Hydro's submissions rely
predominantly on the fact that the Commission intends to hold a public hearing
and that the process is adversarial, to conclude the Inquiry process is quasi
judicial.

1 Be Hydro Submissions, p. 12.



1.1 Is a Hearing Contemplated or Required?

BC Hydro makes reference to the fact that "a hearing is contemplated before a
decision is reached". The Commission has acknowledged the possibility of a
hearing but may not have finally determined that a hearing will be held. Further,
the holding of a hearing is not enough, alone, to make this Inquiry a quasi-judicial
process.

At the April 27, 2009 Procedural Conference, at which the proposed schedule for
the Inquiry was discussed, Commission Chairperson O'Hara stated with respect
to the scheduling of a hearing:

And furthermore, I'm asking you to keep in mind the timing of events such as
2010 Winter Olympics, which will impact the scheduling of any potential public
hearing.2

BC Hydro's submits that the Panel has determined that:

... at the end of the day the Panel decided that an oral hearing is necessary to
resolve issues that could not be resolved through workshops. ... that the
adversarial process of testing evidence by way of an oral hearing was also
necessary. No participant, including First Nations, contended at the 27 April
2009 First Procedural Conference that an oral hearing would not be necessary. 3

Commission Order G-47-09, issued subsequent to the April 27, 2009 Procedural
Conference, included an Inquiry Schedule that was still identified as preliminary.
Further, the Commission set out that:

The Terms of Reference provide that the Commission may make use of
procedures to resolve specific issues within the Terms of Reference, including as
the Commission considers appropriate, workshops, mediations, dispute
resolution mechanisms, pre-hearing conferences, working groups and oral and
written public hearings;4

The Commission has been given a broad scope to determine how it will proceed
with this Inquiry. While it is authorized to use all the tools generally available
pursuant to the Utilities Commission Act and the Administrative Tribunals Act, it
is not bound to use any of these. This Inquiry may result in a public hearing, but
the Commission has not yet finally determined that it will result in a hearing.
Further, the Commission is not required, under the Terms of Reference, to hold a
public hearing.

2 April 27, 2009 - Pre-Hearing Transcript Volume 1, p. 2.
3 BCHydro Submission, p. 13, lines 21-26.
4 Commission Order G-47-09, para. E.
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Finally, even if this Inquiry does include a public hearing, the fact of a public
hearing and an opportunity to file material does not definitively determine that a
proceeding is quasi-judicial.

In Sierra Club of Western Canada v. British Columbia, (1984), [1985] 11 Admin.
Law Report 276; (1984), 54 B.C.L.R. 82 (BCSC), MacDonnell J. stated "It is my
view that the holding of the public hearing did not change the nature of the
proceedings from administrative to quasi-judicial" (para. 11).

In 2747-3174 Quebec Inc. v. Quebec (Regie des permis d'alcool) , [1996] 3
S.C.R. 919, Gonthier J. described the factors set out in Canada v. Coopers &
Lybrand, and Dickson J.'s comment that "[t]hese are all factors to be weighed
and evaluated, no one of which is necessarily determinative", and that" ...one
must have regard to the subject matter of the power, the nature of the issue to be
decided, and the importance of the determination upon those directly or indirectly
affected .. ", and concluded:

As can be seen from these comments by Dickson J., a restrictive enumeration of
the characteristics of a quasi-judicial decision is risky. As a general rule, no factor
considered in isolation can lead to a conclusion that a quasi-judicial process is
involved.... (para. 25).

In conclusion, the fact that a hearing may be held will not, alone, render the
Inquiry process a quasi-judicial one.

1.2 Is the Process Adversarial?

BC Hydro's submissions are predicated on the fact that there will be a public
hearing, that this hearing will be adversarial, and that this Inquiry process is,
generally, adversarial. BC Hydro's submissions state:

• The hearing to be conducted by the Panel is an adversarial process;5 and

• The Panel is in a judge's role of an impartial arbiter weighing the evidence
and hearing argument presented by participants and determining the
applicable decision.6

If there is an oral hearing as part of this Inquiry, it is not intended to be
adversarial. A review of the transcript from the April 27, 2009 Procedural
Conference reveals that there was an assumption on the part of a number of
participants that any oral hearing would be in the nature of oral hearings
generally held by the Commission. For example, counsel for BC Hydro, stated:

5 BC Hydro Submissions, p. 14, line 11.
6 BC Hydro Submissions, p. 16, lines 5-7.
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We agree strongly with Commission staff that it is desirable to have a process
where participants and First Nations and communities can make presentations to
the Commission Panel outside of the formal hearing cross-examination process

7

The Commission has not determined that it will proceed by way of an adversarial
hearing. Exhibit A-5, a letter dated April 23, 2009 from the Commission to
participants, sets out issues for the April 27 Procedural Conference. Attached to
that letter is a Draft Transmission Inquiry Schedule. This Schedule includes a
suggested start date of January 11 for an Inquiry hearing which specifically
identifies the hearing as non adversarial.

The April 27, 2009 Procedural Conference did not include a fulsome discussion
of the nature of the hearing or of the Commission's identification as that hearing
as non adversarial. The submissions of the First Nations Energy and Mining
Council at that Procedural Conference referred to this Inquiry process as a non
adversarial one, however, and this was not challenged by any of the other
participants.

Therefore, at the time of the April 27, 2009 Procedural Conference, the
Commission had provisionally scheduled an oral hearing and had, at that time,
identified the nature of any such hearing as non adversarial.

Further, the Commission at the outset indicated that this Inquiry does not involve
applicants and interveners, the normal hallmarks of an adversarial utilities
commission process, but that all parties would be "participants".8 In addition, the
Preliminary Inquiry Schedule refers to the "filing of final comments" after the oral
hearing, and not the filing of argument.

BC Hydro also submits that the Panel is charged with weighing evidence and
adjudicating on the issue of whether there is a need for additional transmission
during the 30 year Determination Period, and refers to the process of resolving a
dispute.9 The Commission must do far more than that.

The Commission has not been, as BC Hydro's submissions suggest, tasked with
simply deciding hearing submissions on whether or not there is a need for
additional transmission in the Province. The Commission has not been asked to
resolve a dispute on that question and to issue a "Yes" or "No" decision.

In this Inquiry, the Commission is an active generator of determinations. The
Commission is charged with assessing a number of matters, and has, subject to
the Terms of Reference, the discretion to reach a range of determinations as a
result of that assessment.

7 April 27, 2009 - Pre-Hearing Transcript Volume 1, p. 34, T13.
8 April 27, 2009 - Pre-Hearing Transcript Volume 1, p. 4.
9 Be Hydro Submissions, pp. 14-15.
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The Commission must consider not just "evidence", but information, submissions
and presentations. The Commission's Preliminary Inquiry Schedule does not
refer to the "filing of evidence", but rather to the filing of information. This is
reflective of the Commission being charged with considering a number of
different types of information, including evidence.

The fact that the Commission itself has not committed to an adversarial process
whereby it will be an "arbiter" - weighing evidence and hearing argument - is
confirmed by Exhibit A-3, a letter dated April 1, 2009 from the Commission to the
Chiefs and Councils of First Nations in British Columbia. This letter included a
Notice of Preliminary Workshop and Procedural Conference which described the
Commission's roles as follows:

In making its assessment, the Commission must consider various factors such as
utility long-term resource plans, domestic load requirements, export opportunities

10

This letter does not refer to the hearing of evidence in a formal setting, the
weighing of such evidence, and the adjudication of a dispute.

In conclusion, the Commission is not contemplating an adversarial process but
is, rather, engaging in a process that is designed to elicit information that may be
relevant to its consideration and making of determinations.

1.3 Does the Inquiry have the procedural trappings of a quasi-judicial
process?

BCTC's submissions identify the following "procedural trappings" as being
determinative of the Commission's function being a quasi-judicial one:

• Public hearing
• Evidence
• Commission's Powers
• Commissions' Independence

As set out above, the Commission may but is not required to hold a public
hearing. The Commission must consider certain evidence as part of the broad
range of information it considers.

The Commission has included dates for an oral hearing in the Preliminary Inquiry
Schedule. This hearing has not, at this stage, been identified as an adversarial
one. Further, the Commission is not limited to considering information or
evidence that results from an adversarial process. It is, in fact, directed to

10 Exhibit A-3, Appendix A to Order 8-30-09.
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consider "submissions, evidence, and presentations", and will be considering
information from a number of sources.

Finally, the Commission has been authorized under the Terms of Reference to
use the powers normally available to it under the Utilities Commission Act. BC
Hydro's submissions, as well as those of a number of other participants,11 refer to
the Commission's powers, as set out in the Utilities Commission Act and the
Administrative Tribunals Act, as being powers that are characteristic of
administrative tribunals acting in a quasi-judicial manner. It is important to bear
in mind, however, that although the Commission is authorized to utilize those
powers in this Inquiry, it is not required to utilize them.

The Commission's recourse to the powers provided for in the Utilities
Commission Act and the Administrative Tribunal Act in this Inquiry is permissive
rather than prescriptive: the Commission is not directed to use these powers but
is authorized to rely on those that are available to it under the Utilities
Commission Act, as well as the additional procedures that are set out pursuant to
the Terms of Reference.

The I'procedural trappings" that BCTC refers to are, therefore, available to the
Commission, but the Commission is not required to use them.

Finally, BCTC submits that "the fact that the Commission is making
determinations through an inquiry process, rather than through an application
process, does not alter its quasi-judicial nature".12 In support, BCTC relies on
two decisions: BC (AG) v. BC (Information and Privacy Commissioner), 2004
BCSC 1597, and Rigaux v. Gove (1998),155 D.L.R. (4th

) 716. In both these
decisions, the way in which the inquiry was carried out was found to be
determinative of the nature of the inquiry process, and the inquiry was
determined, after the fact, to have been quasi-judicial in nature.

The Commission has requested written submissions and scheduled a Procedural
Conference to examine questions around First Nations consultation. This
suggests that the Commission has not yet made a determination, for itself, that it
is engaging in a quasi-judicial process.

2. What is required to discharge the honour of the Crown?

A number of participants have submitted that the BC Hydro consultation process
on the information it will submit to the Commission, cou~led with the Inquiry
process, will, together, discharge the honour of the Crown. 1 Participants rely on
their conclusion that the duty to consult in the context of this Inquiry falls at the

11 See also BCTC Submissions and BCSEA Submissions.
12 BCTC Submissions, p. 3.
13 BC Hydro Submissions p. 26; BCTC Submissions p. 17; CEC Submissions p. 7; JIESC
Submissions pp. 7-8.



low end of the spectrum enunciated in Haida Nation v. BC (MOF), [2004] 3
S.C.R. 511, 2004 SCC 73 ("Haida"), to support this position. 14

Specifically, BC Hydro submits that "the entirety of the Section 5 Inquiry
consultation and regulation process, viewed as a whole ... can be employed to
fulfil any duty to consult that may arise from the Section 5 Inquiry". This process
is identified as one that "combines (1) the BC Hydro parallel First Nations
consultation process and (2) the Commission's regulatory process". BC Hydro
also argues that the Commission's regulatory process does not include an
obligation to engage directly in consultation with First Nations. 15

BCTC submits that:

The parallel consultation process, coupled with the Commission's process and its
obligation, if necessary, to decide consultation disputes, is a meaningful process
for consultation. 16

These submissions as a whole ignore an important aspect of consultation.
Although the scope of consultation falls along a spectrum, determined by the
strength of claim and the severity of the potential impact of the decision, it has
been acknowledged that the consultation requirement often goes beyond merely
hearing from First Nations to include a requirement to "demonstrably integrate"
First Nations concerns into outcomes. 17 Even where the Court found the duty to
be at the low end of the spectrum, in Mikisew Cree First Nation v. Canada
(Minister of Canadian Heritage), [2005] 3 S.C.R. 388, 2005 SCC 69, the Crown
was required to engage directly with the First Nation:

... I believe the Crown's duty lies at the lower end of the spectrum. The Crown
was required to provide notice to the Mikisew and to engage directly with them
(and not, as seems to have been the case here, as an afterthought to a general
public consultation with Park users). This engagement ought to have included
the provision of information about the project addressing what the Crown knew to
be Mikisew interests and what the Crown anticipated might be the potential
adverse impact on those interests. The Crown was required to solicit and to
listen carefully to the Mikisew concerns, and to attempt to minimize adverse
impacts on the Mikisew hunting, fishing and trapping rights.... (para. 64).

It is premature to determine, at this stage, where, on the spectrum enunciated in
Haida, the Crown's duty to consult with respect to the potential impacts of the
Inquiry will fall. The Commission ought to resist determining at this early stage of
the Inquiry that the duty will fall at the low end of the spectrum, and concluding
that providing information and hearing from First Nations will therefore be

14 BC Hydro Submissions pp. 8-9; BCTC Submissions p. 7 & 16; JIESC Submissions p. 6.
15 BC Hydro Submissions p. 20.
16 BCTC Sumbmission, p. 17. JIESC makes a similar argument at pp. 7-8 of its submissions.
17 Halfway River First Nation v. B. C. (Min. Forests), 1999 BCCA 470 at para. 160, aff'g [1997] 4
C.N.L.R. 45 (BCSC).
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adequate to discharge this duty. The starting assumption should be that the
consultation duty falls at the high end of the spectrum.

The Commission not only has the latitude, within this Inquiry, to engage First
Nations directly in consultation, but the Commission ought to do so in order to
uphold the honour of the Crown.

By seeking to limit the Commission's role to that of assessing the adequacy of
consultation on one aspect of the information that the Commission will be
considering (BC Hydro's information) and of limiting the participation of First
Nations to that of ordinary stakeholders,18 the submissions of BC Hydro et al.
endorse a process that would not allow the Commission to demonstrably
integrate First Nation's concerns into both its process and into its determinations.

BC Hydro itself cannot demonstrably integrate First Nations' concerns into the
Commission's determinations. BC Hydro is a participant in this Inquiry, not an
applicant. BC Hydro is providing information to the Commission, not making any
decisions. While BC Hydro may be able to demonstrably integrate First Nations
concerns with respect to its information into the information it provides, BC Hydro
can play only a limited role in discharging the honour of the Crown in this Inquiry.

The Commission's assessment of BC Hydro's consultation process will be
limited: it will assess only a process around BC Hydro's information. The
Commission should not limit itself to a process that will forestall the discharge of
the Crown's obligation to consult. It is only the Commission itself which can
demonstrably integrate First Nations concerns on other aspects of the Inquiry 
the Inquiry process and potential determinations - into its determinations, through
direct engagement with First Nations.

The Court in Dene Tha' First Nation v. Canada, 2006 FC 1354 ("Dene Tha"j was
explicit in stating that the duty to consult included the duty to ensure First Nations
had the opportunity to participate in the design of a decision-making process:

From the facts, it is clear that the Cooperation Plan, although not written in
mandatory language, functioned as a blueprint for the entire project. ...

The Cooperation Plan in my view is a form of "strategic planning". By itself it confers
no rights, but it sets up the means by which a whole process will be managed. It is a
process in which the rights of the Dene ThaI will be affected.

There can be no question that the Crown had, at the very least, constructive
knowledge of the fact that the setting up of a Cooperation Plan to coordinate the
environmental and regulatory processes was an integral step in the MGP, a project
that the Crown admits has the potential to affect adversely the rights of the Dene
Tha'.

18 Despite the fact that First Nations may hold constitutionally protected s. 35 rights.
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The duty to consult arose at the earliest some time during the contemplation of the
Cooperation Plan - that is, before its finalization in 2002. At the latest before the
JRP Agreement was executed. For purposes of this case, nothing turns on the
fixing of a more precise date as no consultation occurred during the creation of the
Cooperation Plan or indeed the other regulatory processes through to July 15, 2004
(paras. 107-110).

By depriving the Dene Tha' of the opportunity to be a participant at the outset,
concerns specific to the Dene Tha' were not incorporated into the environmental
and regulatory process.... (para. 114).

The Inquiry process must, therefore, be a process that can discharge the
obligations of the Crown. The process itself must be one that is cognizant of the
possibility that its determinations may impact First Nations rights, and ought to
engage First Nations at the appropriate level to ensure that if its determinations
have the potential to impact First Nations' rights, the Commission is in the
position to meaningfully discharge its obligation to consult, and where warranted,
accommodate those rights.

The Supreme Court of Canada, in Quebec (Attorney General) v. Canada
(National Energy Board), [1994] 1 S.C.R. 159 ("NEB"), examined a quasi-judicial
process with respect to licences for the export of power to the United States.
With respect to the appellant First Nation's assertion that potential infringement
of their s. 35 rights required justification, the Court wrote:

It is obvious that the Board must exercise its decision-making function, including the
interpretation and application of its governing legislation, in accordance with the
dictates of the Constitution, including s. 35(1) of the Constitution Act, 1982 (para.
44).

Moreover, even assuming that the decision of the Board is one that has, prima
facie, an impact on the aboriginal rights of the appellants, and that the appellants
are correct in arguing that, for the Board to justify its interference, it must, at a
minimum, conduct a rigorous, thorough, and proper cost-benefit review, I find, for
the reasons expressed above, that the review carried out in this case was not
wanting in this respect (para. 48).

Bearing in mind that the NEB decision was made over 20 years ago, prior to the
development of the case law on consultation, the Commission must ask itself
"What is required of the Commission, pursuant to the law on consultation, to
ensure the honour of the Crown is discharged"?

The Commission in this Inquiry has an obligation to conduct a "rigorous,
thorough, and proper" assessment of the potential impacts of its determinations
on First Nations rights. This cannot be done without the meaningful engagement
of First Nations. The Inquiry process must, therefore, provide for capacity, direct
engagement of First Nations by the Commission, and demonstrable integration of
First Nations concerns into the Inquiry process and determinations.

9



Conclusion

The Inquiry that the Commission has been tasked to hold is not anticipated to be
a quasi-judicial process for the following reasons:

• The fact that an inquiry process includes a hearing does not necessarily
mean it is a quasi-judicial process;

• Any hearing that the Inquiry holds is intended to be non-adversarial;
• The Commission is not contemplating an adversarial process but is,

rather, engaging in a process that is designed to elicit information that may
be relevant to its consideration and making of determinations;

• The Inquiry does not contemplate adversarial parties - ie applicants and
interveners - rather the Inquiry contemplates participants;

• The Commission is not adjudicating a dispute; and
• The Commission has access to all the powers set out in the Utilities

Commission Act but is not required to use them.

In order to discharge the honour of the Crown, the Commission ought to consult
meaningfully with First Nations. The Commission is the only entity which can do
this, within the context of this Inquiry.

All of which is respectfully submitted on behalf of the We Wai Kai Nation and the
Haisla Nation.

Per:
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2747-3174 Quebec Inc. v. Quebec (Regie des permis d'a1cool), [1996] 3 S.C.R. 919

The Attorney General of Quebec

and

The Regie des alcools, des courses et des jeux

v.

2747-3174 Quebec Inc.

Appellant

Appel/ant

Respondent

Indexed as: 2747-3174 Quebec Inc. ,.'. Quebec (Regie des pernlis d'alcool)

File No.: 24309.

1996: March 27; 1996: November 21.

Present: Lamer C.J. and La Forest, L' Heureux-Dube, Sopinka, Gonthier, Cory,
McLachlin, Iacobucci and Major JJ.

on appeal from the COUlt of appeal for quebec

Civil rights -- Fair hearing b.v independent trihunal -- Adnlinistrative

tribunals -- Regie des permis d 'alcool -- Cancellation (~lliqu()r permits on account q{

disturbance of public tranquili(v -- Structure and operating procedures (~l Regie --

FVhether Regie complies H'ith guarantees of independence and inlpartiality ....·et out in



- 2 -

s. 23 (~lCharter qlJ-fuman Rights and Freedoms -- Scope (<I's. 23 a/Charter -- Charter

(~lI-fliman Rights and Freedoms. R.5.Q., c. C-12, ss. 23, 56(1) -- Act respecting liquor

permits, R.S.Q.. c. P-9.1, ss. 2, 75,86(8).

Following a hearing, the directors of the Regie des penl1is d'alcool du

Quebec revokcd the respondent's liquor permits on the ground of disturbance of public

tranquility -- a penalty provided for in ss. 75 and 86(8) of thc Act respecting liquor

permits (the "Ace). The respondent brought a motion in evocation in the Superior Court

in which it asked (1) that the Regie's decision be quashed and (2) that s. 2 of the Act,

which established the Regie, be declared invalid on the basis that the Regie did not

comply \-vith the guarantees of independence and inlpartiality set out in s. 23 of the

Charter (~l flwnan Rights and Freedoms. The Superior Court granted the motion and,

by declaring the impugned provision invalid and of no force or effect, called the very

existence of the Regie into question. However, the court suspended the etTect of the

declaration of invalidity for a period of 12 months. The Attorney General ofQucbec and

the Regie appealed the decision. In 1993, the Regie des alcools, des courses et des jeux

replaced the Regie des permis d'alcool, but the pallies considered the Superior Court

proceedings to be as illlportant as ever because of the similarity between the two bodies.

The COUll of Appeal allowed thc appeal in part declaring s. 2 of the Act to be valid.

Ho\vever, the majority of the court held the reference to s. 75 in s. 86(8) of the Act to be

invalid and of no force or effect.

fIeld: The appeal should be allowed.



Per Lamer C.J. and La Forest, Sopinka. Gonthier. Cory. McLachlin,

Iacobucci and l\1ajor JJ.: Section 23 of the CharIer entrenches in Quebec the right of

every citizen to a public and fair hearing by an independent and impartial tribunal. The

word "tribunal" used in that section is detined in s. 56( 1) of the CharIer as including

"any person or agency exercising quasi-judicial tLlIlctions". Section 56( 1) applies to

every agency that exercises quasi-judicial tLll1ctions. even incidentally. \Vhether or not

s. 23 is applicable therefore depends on the characterization of the functions of the

agency that are in question. (f they arc quasi-judiciaL the agency is a "tribunal" and

must in exercising them comply with the requirements of impartiality and independence.

In this case. s. 23 is applicable to the Regie because a decision to cancel a permit on

account of disturbance of public tranquility is the result ofa quasi-judicial process. The

permit holder's rights are clearly 'affected by the cancellation. \Vhilc the issuance or a

permit may in certain respects be regarded as a privilege, its cancellation has a

signillcant impact 011 the livelihood of tile pe1111it holder, who loses the right to operate

his or her business. It is also significant that the process leading to the cancellation of

a permit on account ofdisturbance ofpublic tranquility is similar to that in a court. The

Regie may make its decision only after a hearing in the course of which witnesses may

be heard, exhibits iiled and submissions made. Although there is strictly speaking no lis

illler parIes before the Regie. individuals \\lith conflicting interests may present

contradictory versions of the facts at the hearing. Finally. a decision to cancel a permit

on the ground of disturbance of public tranquility results from the application of a

pre-established standard to specific facts adduced in evidence and is a final judgment

protected by a privative clause. Although in making such a decision the Regie Illay to

some extent establish a general policy that it has itself developed. it does so by llleallS

of a standard imposed by and set out in the Act. The application of such a policy to
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specific circumstances, with the assessment ofthe facts it presupposes, is a quasi-j udicial

act.

Although Ilexibility must be shown toward adl11inistrative tribunals when it

comes to impartiality, a detailed review of the Regie's structure and multiple functions

raises a reasonable apprehension of bias on an institutional level. The Act authorizes

employees of the Regie to participate at every stage of the process leading up to the

cancellation of a liquor permit, from investigation to adjudication. While a plurality of

functions in a single administrative agency is not necessarily problematic, here a person

informed about the role of the Regie's lawyers would have a reasonable apprehension

ofbias in a substantial number ofcases. Although the Act and regulations do not define

the duties of these jurists, the Regie's annual report and the description of their jobs at

the Regie show that they are called upon to review tiles in order to advise the Regie on

the action to be taken, prepare files, draft notices of summons, present arguments to the

directors and draft opinions. The annual repol1 and the silence of the Act and regulations

leave open the possibility of the same jurist performing these various functions in the

same matter. The annual report mentions no measures taken to separate the lawyers

involved at different stages of the process. Yet such measures seem essential in the

circumstances. The possibility that a jurist who has made submissions to the directors

lnight then advise them in respect of the same matter is disturbing, especially since SOlne

of the directors have no legal training. Such a lack of separation offunctions in a lawyer

raises a reasonable apprehension of bias. Prosecuting counsel must never be in a

position to participate in the adjudication process. The functions of prosecutor and

adjudicator cannot be exercised together in this manner. Nloreover. the Act and

regulations authorize the chairman to initiate an investigation, decide to hold a hearing,
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constitute the panel that is to hear the case and include hin1self or herself thereon ir he

or she so desires. Furthermore, the annual report suggests that other directors somcti mes

make the decision to hold a hearing, and it does not rule out the possibility that they

might then decide the case on its merits. \Vhile the f~lct that the Regie, as an institution,

participates in the process of investigation, summoning and adjudication is not in itsel I'

problematic, the possibility that a particular director could, following the investigation,

decide to hold a hearing and could then participate in the adjudication process would

cause an informed person to have a reasonable apprehension of bias in a substantial

number of cases. As with the Regie's jurists, a form of separation among the directors

invol ved in the various stages of the process seems necessary to elin1inate that

apprehension of bias.

The three main con1ponents ofjudicial independence are financial security,

security of tenure and institutional independence. Only the last two are in question in

this case and, as is the case with impartiality, a certain degree oftlexibility is appropriate

\\:here administrative agencies are concerned. In interpreting s. 23 of the Charter, it is

necessary La consider the functions and characteristics of the administrative agencies in

question. In the instant case, the directors have sufficient security of tenure within the

ll1eaning of Valente, since sanctions are available for any arbitrary interference by the

executive during a director's tell11 of office. The directors' conditions of enlployment

meet the minimum requirements of independence. These do not require that all

administrative adjudicators, like juuges ofcourts oflaw, hold office for life. Fixed-term

appointments, which are C01111110n, are acceptable. However, the rel110val ofadj udicators

l11ust not simply be at the pleasure orthe executive. The orders ofappointlllent provide

expressly that the directors can be dismissed only for certain specific reasons. In
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addition, it is possible for the directors to apply to the ordinary coutis to contest an

unlawful dismissal. Finally, in light of the evidence as a whole, the large number of

points of contact between the Regie and thl: Minister of Public Security does not raise

a reasonabk apprehension \\lith respect to the Regie's institutional independence. It is

not unusual for an administrative agency to be subject to the general supervision of a

member of the executive with respect to its management. The essential elements of

institutional independence may be summed up asjudicial control overthe administrative

decisions that bear directly and immediately on the exercise of the judicial function. It

has not been shown how the :'vlinister of Public Security n1ight influence the

decision-making process. The chairman is responsible for monitoring the Regie's

day-to-day activities and its various cmployees, and {or preparing the rolls. The fact that

the Minister is ultimately responsible for both the Regic and the various pol ice forces

conducting investigations would not cause an informed pl:rson to have a rl:asonable

apprehension with respect to the independence of the directors. The directors swear an

oath requiring them to perform thc duties of their office honestly and fairly. The

Minister's links with the various parties involved are accordingly not sufficient to raise

COnCCI11S.

Although the structure of the Regie does not meet the requirements ofs. 23

of the CharIer, the various shortcomings that have been identified are not imposed by

the constituent legislation or the regulations made thereunder. It is thus not necessary

to declare specific provisions of the Act to be inconsistent with the CharIer. It is

sufficient to grant the respondent's motion in evocation and quash the Regie's decision.
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Per L'Heureux-Dube .T.: This case is governed solely by adillinistrative la\\I.

Administrative law is pmt of public law and the common law generally applies in

Quebec public law, subject to legislative amendments. The conlnlon law methodology

must therefore be used rather than a methodology based on the civil la\v. The Charier

has legal pree111inence over the comnl0n la\v because of its quasi-constitutional status.

To deten11ine what interaction there is between the comnlon law and quasi-constitutional

statute law, it is necessary to begin by analysing, identifying and setting out the

applicable common law; the effect ofthe quasi-constitutional statute law on the C0l1l1110n

law must then be specified.

The respondent's allegations against the Regie des penllis d'a1cool du

Quebec fall under the heads of impaltiality and independence. An agency's

independence fron1 the executive is a prerequisite for, but is not sufficient to guarantee,

inlpartiality. Tribunals are never perfectly independent their independence is relative

and varies with their decision-making level. When the issue of independence is raised

in a judicial review context, the courts nlust therefore assess the necessary degree of

independence in each case based on the nature of the adlninistrative tribunal, the

institutional constraints it faces and the perenlptory nature of its decisions. \Vhile

independence can be seen as a continuum, the same is not true of inlpartiality. An

agency can be either impm1ial or biased: there is no intennediate option. Reasonable

apprehension of bias is the indicator that allows this issue to be resolved judicially. If

the agency would cause an informed person to have a reasonable apprehension of bias

in a substantial nunlber ofcases, a legal finding ofbias will result. Flexibility C0111eS into

play in the specific content of the test for reasonable apprehension of bias in each case.

However, such flexibility must not be shown in respect of impartiality: the requirement
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of impartiality cannot bl: relaxed. It is thus the reasonableness ofthl: apprehension that

will vary among administrative tribunals, not their intrinsic impartiality. In the present

case, the issuc of independencc is subordinate to that of impartiality tor the purposes of

analysis. Ifbias is found, the issue of independence becomes totally moot.

Agencies that perfonll quasi-judicial oradministrative acts are subject to the

/lemo judex in propria sua causa debet esse rule in accordance, respectively, with the

duty to act in accordance with natural justice and the duty to act fairly. Since the acts

alleged against the Regie are either administrative or quasi-judiciaL they are subject to

the duty of impartiality included in thl: nemojudex rule. Here, the l:vidence has clearly

shown that the Regie would cause an informed person to have a reasonable apprehension

of bias in a substantial number of cases. It should therefore be found that the Regie is

biased on an institutionaL organizational level. By implication, the Regie has violated

the /lclJlojudex rule and thus breached its duty to act fairly. This breach opens the door

to the cOlllmon law remedies applicable in the circumstances: the Regie's decision can

be quashed through a motion in evocation under art. 846 C. C.P. and the provisions of the

enabling statute can be declared orno /c.Hce or effect inter partes under arts. 453 el seq.

c.c.P.

Before examining the effect of the Charter's provisions on the COll1mon law,

it must first be detenl1i ned \vhether those provisions are applicable to the instant case.

In inteq)reting 58.23 and 56( 1) ofthe Charter, par1icularly the concept ofa quasi -j udicial

tribunal, the "1110dern" methodological approach mllst be applied. It is time to abandon

the method based on the "plain meaning" of \\lords as the basic approach to legal

interpretation. According to the modern approach, consideration must be given at the
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outset not only to the \vords themselves but also, inler alia, to the contexL the statute's

other provisions, provisions of other statutes in pari maleria and the Icgislative history

in order to correctly identify the legislature's objective. It is only after reading the

provisions with 2111 these elements in mind that a definition will be decided on. This

"modern" interpretation method has the advantage of bringing out the underlying

premises and thus preventing them from going unnoticed, as they would with the "plain

111eaning" method. In light of the dynamic development of our law and the plurality of

perspectives on legal analysis, the era of concealed underlying premises is now over.

However, the "plain meaning" method, with its mcthodological estoppel that prevents

the initiation of legal reasoning, is justified in a technical field such as tax la\v because

of the imperatives of stability and predictability of the 13\·v: moreover, the use of the

"plain meaning" in that area does not have any undesirable side effects.

When ss. 23 and 56( 1) 0 f the Charter are interpreted in an inforn1ed manner

using the modell1 legal interprctation approach, the definition ofthe term "quasi-judicial"

that must be adoptcd is one that limits its denotation to the "matters of penal

signi ficance" category. Section 23 is therefore applicable only to "agencies exercising

quasi-judicial functions involving' matters of penal significance"'. The COnl1l10n lmv

remedies are available when an administrative agency makes a quasi-judicial decision

in the matters ofpenal significance category, and ss. 23 and 56(1) of the Charter provide

other remedies. In particular, in the event ofa breach of the duty to be ill1partial in this

category, the aggrieved individual may have the enabling statute struck down ergo

Olnnes, in whole or in part, under s. 52 of the CharIer. In the present case, the Regie's

decision to cancel the respondent's liquor permit \-vas not a quasi-judicial decision in the

matters ofpenal significance category. This type ofdecision falls within the "non-penal"
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category. Accordingly, s. 23 of the Charter is not applicable to this case and the erga

omnes declaratory remedy is not available. The case is gove111ed rather by

administrative law and the renledies of evocation and declaration. Since the

. respondent's application is well founded, there is no reason to decline to exercise the

remedial discretion confened on the courts by the Code (~rCivil Procedure. The motion

in evocation nlust therefore be allowed and the Regie's decision set aside.
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21 Similarly, in the case at bar, the judges of the majority held s. 23 to be

applicable, although they did so after observing that the Regie was not a "tribunal"

within the meaning of s. 56. While the result of their reasoning is correct, the process

itself is somewhat unsound. As I explained, whether or not s. 23 is applicable depends

on the characterization oCthe functions in question. If they are quasi-judicial, the agency

is a "tribunal" and must in exercising them conlply \vith the requirements ofinlpartiality

and independence. The distinctions made by the COUli of Appeal instead pel1ain rather

to the effect of a declaration of unconstihltionality. At that later point in the analysis it

\vill be possible to determine whether defects deriving from the agency's constituent

legislation atTect its very existence or merely undermine one aspect of its operations.

22 That being the case, it is now necessary to identify the tests f()]" distinguishing

functions that are quasi-judicial from those that are not. The debate surrounding this

distinction was for a long time ofgreat importance in administrative lavv' and resulted in

nUlnerous judicial decisions. Thus, the superior cOUlis, owing inter alia to enactments

requiring them to do so, relied on the distinction in order to determine what acts vv'ere

subject to judicial review. The scope of the rules of natural justice then depended to a

large extent on the characterization of the process by which the agency in question nlade

its decision. Ilowcver, this Court gradually abandoned that rigid classification by

establishing that the content of the rules a tribunal must follow depends on all the

CirCU1l1stances in which it operates, and not on a characterization of its functions (see,

inter alia.lVicholso/1 v. IlaldiJ1/and-Nm/olk Regional Board (~j'Conlmissi{J/lI..:rs q(Police,

[1979] 1 S.C.R. 31 1; lvlartineau v. Alatsqui Institution Disciplinary Board, [1980] 1

S.C.R.602). As Sopinka J. noted in S.vndicat des employes de productio/1 du Quebec et
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de l'Acadie v. Canada (Canadian Hunw/I Rights COlJunis."J'ion), [1989] 2 S.C.R. 879, at

pp.895-96:

Both the rules ofnaturaljllstice and the duty offairness are variable standards. Their
content \vill depend on the circumstances ofthe case, the statutory provisions and the
nature of the matter to be decided. The distinction between them therefore becolnes
bluned as one approaches the lower end of the scale ofjlldicial or quasi-judicial
tribunals and the high end of the scale with respect to administrative or executive
tribunals. Accordingly, the content of the rules to be followed by a tribunal is now
not determined by attempting to classify them as judiciaL quasi-judicial,
administrative or executive. Instead, the couli decides the content of these rules by
reference to all the circumstances under which the tribunal operates.

The distinction, which was often a source of confusion, is thus now less

relevant. It is no longer applied unless a statute so requires. That was the case for a long

time \vith the Federal Court Act, R.S.C., 1985, c. F-7, and is still the case \vith s. 56 of

the Charter. The judgments of this Court based on the Federal Court Act thus continue

to be important, as do the more general considerations relating to the quasi-judicial

process put forward in other contexts.

In this regard, Ivlinister (~lNational Revenue v. Coopers & Lyhrand, [1979]

1 S.C.R. 495, which LeBel.J.A. applied in the case at bar, provides a useful classification

of the distinctive characteristics of a quasi-judicial act. Dickson J., speaking for the

Court, summarized the factors to be considered as follows at pp. 504-5:

It is possible, I think, to formulate several criteria for determining whether
a decision or order is one required by la\v to be made on a judicial or quasi-judicial
basis. The list is not intended to be exhaustive.
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( 1) Is there anything in the language in \vhich the function is
confen-ed or in the general context in which it is exercised \vhich suggests
that a hearing is contemplated before a decision is reached?

(2) Does the decision or order directly or indirectly affect the rights
and obligations of persons?

(3) Is the adversary process involved?

(4) Is there an obligation to apply substantive rules to many
individual cases rather than, for example, the obligation to inlplement social
and econolnic policy in a broad sense?

These are all factors to be \veighed and evaluated, no one of \vhich is
necessarily detel111inative. Thus, as to (I), the absence of express language
mandating a hearing does not necessarily preclude a duty to aiTord a hearing at
common law. As to (2), the nature and severity of the manner, if any, in which
individual rights are affected, and \vhether or not the decision or order is final. will
be important, but the fllct that rights are affected does not necessarily CatTy with it
an obligation to act judicially....

In more general terms, one must have regard to the subject matter of the
power, the nature of the issue to be decided, and the importance of the determination
upon those directly or indirectly affected thereby: see Durayappa!l v. Fernando.
The more important the issue and the more serious the sanctions, the stronger the
claim that the po\ver be subject in its exercise to judicial or quasi-judicial process.

The existence ofsomething in the nature ofa /is inlerpartes and the presence
of procedures, functions and happenings approximating those ofa court add \veight
to (3). But, again, the absence of proccdural rules analogous to those of courts will
not be fatal to the presence of a duty to act judicially.

As can be seen from these COluments by Dickson .1., a restrictive enumeration

of the characteristics of a quasi-judicial decision is risky. As a general ntle, no factor
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considered in isolation can lead to a conclusion that a quasi-judicial process is involved.

Such a finding will instead be justified by the conjunction of a series of relevant factors

in light of all the circumstances. However, s. 23 of the Charter clarifies the procedure

to be followed somewhat. It states that every person has a right, "for the detennination

of his rights and obligations or of the merits of any charge brought against hin1", to a

public and fair hearing by an independent and impat1ial tribunal. This is an indication

that the applicability of s. 23 depends, inter alia, on the possible impact of the decision

on the citizen's rights and obligations. This does not n1ean, however, that s. 23 nlust be

complied with whenever a decision could afTect a citizen's rights. For it to be applicable,

the procedure followed by the agency in question and the standard under which the

decision \vas made must also have some of the characteristics proposed by Dickson J.

in Coopers & L.vbrand, supra.

26 Since writing these reasons, I have read those of Justice L 'Heureux-Dube.

Being of the view that s. 23 of the Charter does not apply here, she would dispose of the

appeal as I do, but solely on the basis of the rules of administrative law. With the

greatest respect I cannot agree with her on this point. She opens a debate in which the

pat1ies did not engage and introduces a concept, "ll1atters of penal significance", that

does not appear in the Charter and has no basis therein capable ofjustifying a restriction

on the meaning of "quasi-judicial fUBctions" in s. 56 or ofrights and obligations in s. 23.

In my view, SS. 23 and 56 of the Charter clearly express the legislature's intention that

the requirements of s. 23 apply to both courts and quasi-judicial tribunals (as they are

expressly worded), and to both penal and civil matters, as can be seen fron1 the specific

reference in s. 23 to both the detenl1ination ofa person's "rights and obligations", which

is a civil concept even though it can be used outside the civil sphere, and the "merits of




