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1.0 Introduction 

The BC Utilities Commission Panel (the Commission) has asked the parties to the Section 5 
Inquiry into British Columbia’s Long-Term Transmission Infrastructure (the Transmission 
Inquiry/Inquiry) to provide written submissions on the following two questions: 

1. What, if any, is the duty to consult with First Nations and accommodate with respect to 
determinations of the Long-Term Electricity Transmission Inquiry?  

2. If there is a duty to consult, how would that duty be fulfilled and how can it best be 
fulfilled such that the Panel can also fulfill its legal requirements to hold an Inquiry and 
complete its draft report by June 30, 2010?  

On July 24, 2009, BCTC, BC Hydro, FortisBC and a number of Intervenors provided their initial 
written submissions on the Commission’s questions.  BCTC has reviewed submissions from the 
following parties: 

(a) Association for Mineral Explorations BC (AMEBC) (Ex. C28-3); 

(b) BC Hydro (Ex. B2-7); 

(c) BC First Nations Energy and Mining Council (BCFNEMC) (Ex. C1-8); 

(d) B.C. Sustainable Energy Association (BCSEA), the Sierra Club of British 
Columbia (SCBC), Forest Ethics, West Coast Environmental Law Association, 
The Pembina Institute, Dogwood Initiative and Canadian Parks & Wilderness 
Society – B.C. Chapter (CPAWS-BC), collectively, BCSEA et al (Ex. C10-4, 10-4-
1); 

(e) British Columbia Old Age Pensioners’ Organization (BCOAPO) (Ex. C26-3); 

(f) Commercial Energy Consumers Association of British Columbia (CEC) (Ex. C44-
3); 

(g) FortisBC Inc. (FortisBC) (Ex.B3-4); 

(h) Hwlitsum First Nation (Ex. C89-4); 

(i) Independent Power Producers Association of British Columbia (IPPBC) (Ex. 
C59-4); 

(j) Joint Industry Electricity Steering Committee (JIESC) (Ex. C6-3); 

(k) Ministry of Energy, Mines and Petroleum Resources (MEMPR) (Ex. C60-2); 

(l) Nisga’a Nation (Ex. C77-2); 

(m) Nlaka’pamux Nation Tribal Council, Okanagan Nation Alliance, shisháhl Nation 
and Tahltan Central Council, provided jointly (NNTC et al) (Ex. C97-3); 

(n) Sexqéltkemc, the Lakes Division of the Secwepemc Nation (Ex. C79-3-1, C79-3-
2); 
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(o) Squamish Nation, Lax Kw’alaams Indian Band and Carrier Sekani Tribal Council, 
provided jointly (Squamish et al) (Ex. C98-2); 

(p) Toquaht Nation (Toquaht) (Ex. C103-2);  

(q) Treaty 8 Tribal Association (T8TA) (Ex. C105-2); 

(r) Sto:lo Tribal Council (STC) (Ex. C72-4); and 

(s) We Wai Kai Nation and Haisla Nation, provided jointly (We Wai Kai and Haisla) 
(one submission filed at Ex. C-83-3 and 84-3). 

BCTC has chosen to limit its Reply to the following topics: 

(a) Is the duty to consult triggered? 

(b) What is the scope of consultation? 

(c) Does the Commission have an independent duty to consult? 

(d) What is necessary to discharge the duty to consult? 

In summary, BCTC submits that it is likely the duty to consult is triggered and the scope of 
consultation is low.  However, the Commission should make these assessments, particularly 
regarding the scope of consultation, at the end of the proceedings in order fully consider all of 
the available information.  BCTC also continues to submit that the Commission is a quasi-
judicial tribunal with obligations of impartiality and independence to all parties in the 
Transmission Inquiry.  BCTC submits that it would be inappropriate and inconsistent with these 
obligations for the Commission to have and carry out an independent duty to consult.  Finally, 
BCTC submits that the BC Hydro/BCTC parallel consultation process, in addition to the Inquiry 
process, exceeds what currently appears to be necessary to satisfy the duty to consult; 
however, BCTC is alive to the possibility that the scope of consultation may change as the 
Transmission Inquiry and the BC Hydro/BCTC consultation process moves forward.  If new 
information arises during the course of the consultation process or the Inquiry that suggests that 
the Commission’s determinations may have more serious adverse effects than currently 
anticipated, then BCTC may modify its assessment of the scope of consultation and suggest 
modifications or additions to the parallel consultation process, or the Inquiry process itself, to 
reflect this change.  BCTC respectfully submits that all parties should assume that the duty to 
consult has been triggered and should continue to explore ways to ensure that First Nations can 
effectively participate in the Transmission Inquiry, at the same time as the Commission 
continues to fulfill its obligation to be fair to all participants in the Inquiry process.   

BCTC’s submissions on these topics should be read in the context of BCTC’s initial submissions 
on the Commission’s two overarching questions.  Where BCTC does not respond to a particular 
issue or submission, this should not be taken to be acquiescence or agreement with that 
submission.   
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2.0 Is the Duty to Consult Triggered? 

A number of parties made submissions on whether the duty to consult – and accommodate, if 
necessary - is triggered.1  Most parties seem to agree that it is at least likely that it is, with some 
arguing strongly that it is.2  Others submitted that the Commission does not have to decide this 
question at this time.3  

As set out in its initial submission, BCTC submits that the Crown’s duty to consult is likely 
triggered because the Commission’s determinations are strategic decisions that may lead to 
future, more specific decisions with respect to transmission projects that may have potential 
impacts on asserted rights and title.4   

As set out in Section 3.0, BCTC does not believe that the Commission legally has to decide this 
issue at this time.  However, regardless of whether the Commission does so, BCTC intends to 
conduct itself on the basis that the duty to consult is triggered.  BCTC also echoes virtually all of 
the parties’ submissions that, regardless of whether the duty is triggered, there is significant 
value in having First Nations’ participate in both the development of the evidence for the Inquiry 
and the Inquiry itself.  Given this, BCTC respectfully submits that all parties should assume that 
the duty to consult has been triggered and, as expanded on below, should explore ways to 
ensure that First Nations can effectively participate in the Transmission Inquiry, at the same 
time as the Commission continues to fulfill what BCTC submits is the Commission’s obligation 
to be fair to all participants in the Inquiry process.   

3.0 What is the Scope of Consultation? 

In Exhibit B1-6, BCTC submitted that the scope of consultation would likely be at the low end of 
the Haida spectrum.5  A number of other parties also came to this assessment.6   

Conversely, a number of parties submitted that the Commission’s determinations will attract 
consultation at the high end of the Haida spectrum, requiring deep consultation.7   

                                            
1 Note: For convenience, the Crown’s duty will generally be referred to as the duty to consult rather than the duty to 

consult and accommodate, if necessary.  This is no way is meant to suggest that BCTC is ignoring the duty to 
accommodate where appropriate. 

2  The following submissions appear to say that the duty exists, but do not argue the position overly strongly: JIESC, 
Ex. C6-3, p. 3; AME BC, EX. C28-3, p. 1-2; BCFNEMC, Ex. C1-8, p. 3-4; BCSEA et al, Ex. C10-4 p. 2; BCOAPO, 
Ex. C26-3, p. 2; IPPBC, Ex. C59-4, p.2; Nisga’a Nation, C77-2, p.1; Sexqéltkemc, Ex. C79-3-1 p. 4, Ex. 79-3-2 p. 
31-32; Hwlitsum, Ex. C89-4, p. 2. The following submissions argue strongly for the duty’s existence: STC, Ex. 
C72-4, p. 4-5; We Wai Kai and Haisla, Ex. C83-3, p. 15-17; NNTC et al, Ex. C97-3, p. 5-7; Squamish et al, Ex. 
C98-2, p. 2-3; Toquaht, Ex. C103-2, p. 5-6; T8TA, Ex. 105-2, p. 18-22. 

3 CEC, Ex. C44-3, p. 1. 
4 Ex. B1-6, p. 6. 
5 Ex. B1-6; Section 2.3, pp.6-7; Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73;  

Note: BCTC recognizes that there are treaty First Nations participating in the Transmission Inquiry and that other 
jurisprudence, including in the case of Treaty 8, Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), 2005 SCC 69, may ultimately be relevant to the some of the questions in issue.  However, at the level 
of BCTC’s Reply, BCTC does not believe it is necessary to distinguish between this jurisprudence at this time.    

6 JIESC, Ex. C6-3, p. 6-7; MEMPR, Ex. C60-2 supports BCTC and BC Hydro’s submissions.  
7 T8TA, Ex. C105-2, p. 22-24; BCFNEMC, Ex. C1-8, p. 6-7, NNTC et al, Ex. C97-3, p. 3, 10-11; Hwlitsum, Ex. C89-4, 

p. 3. 
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In addition, several parties appear to suggest that the level of consultation required with respect 
to the Inquiry is higher because the Minister may decide to declare, after the Inquiry is over, that 
the Commission is bound by a particular determination.8  BCTC disagrees that this affects the 
level of consultation required in relation to the Transmission Inquiry itself.  While BCTC agrees 
that the possibility that the Minister may declare one or more of the Commission’s 
determinations to be binding confirms that the Commission’s determinations are strategic 
planning decisions that may trigger the duty to consult, the current jurisprudence suggests that 
speculative future events are not sufficient to trigger more than a duty to consult at the low end 
of the spectrum.9  The Minister has not made a decision at this time and, whether this will 
happen is speculative.  If the Minister makes such a declaration after the Transmission Inquiry is 
over, this will be a separate decision that will attract its own consideration of the duty to 
consult.10 

While, as addressed further below, BCTC does not agree that the scope of the duty to consult 
should be decided at this time, BCTC does disagree with many of the submissions on the scope 
of the duty and, without limiting the generality of the foregoing, with the characterization of the 
Transmission Inquiry set out in some Intervenors submissions.  With respect, the Transmission 
Inquiry is not as broad and all encompassing as some parties suggest.  As set out in the 
Commission’s Reasons for Decision on Scope, the general purpose of the Inquiry is “for the 
Commission to make determinations with respect to BC’s electrical transmission 
infrastructure and capacity needs for a 30-year period, commencing from the date the Inquiry 
begins”11 (emphasis added). While clearly not insignificant, this is not nearly as broad and all 
encompassing as suggested by some Intervenors in their submissions on the scope of the duty.  

BCTC formed its current assessment of the scope of the duty based on its expectation that, at 
the end of the Inquiry, the Commission is likely to make determinations with respect to certain 
transmission infrastructure and capacity needs in different regions of the Province, based on the 
different potential scenarios of the demand for electricity in those regions and what region(s) the 
electricity is likely to come from.  However, given that these determinations are not intended to 
set out where specifically transmission will be developed, or the scale of such developments, it 
appears that these determinations, in and of themselves, will result in little, if any, adverse 
impacts to any aboriginal or treaty rights.   

As set out in more detail below, BCTC believes that the parallel BC Hydro/BCTC consultation 
process, as presently structured, exceeds the level of consultation that is likely to be required.  
However, notwithstanding this, BCTC has reviewed the First Nations’ submissions and is both 
alive to the perspectives set out in these submissions and the possibility that the scope of 
consultation may change as the Transmission Inquiry and the BC Hydro/BCTC consultation 
process moves forward.  If new information arises during the course of the parallel consultation 
process or the Inquiry that suggests that the Commission’s determinations may have more 
serious adverse effects than anticipated, then BCTC may modify its assessment of the scope of 
consultation and may suggest modifications or additions to the BC Hydro/BCTC consultation 
process, or the Inquiry process itself, to reflect this change in circumstance.   

                                            
8 BCFNEMC, Ex. C1-8, p. 4; STC Ex. C72-4, p. 4; NNTC et al, Ex. C97-3, p, 8; Squamish et al Ex. C98-2, p. 5; 

Toquaht Ex. C103-2, p. 6; T8TA Ex. C105-2, p. 16. 
9 Cook v. The Minister of Aboriginal Relations and Reconciliation, 2007 BCSC 1722 at paras. 171-180. 
10 BC Hydro, Ex. B-7, p. 7-8. 
11 Order G-86-09, Ex. A-18, Reasons for Scoping Decision, p.1. 
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As set out in BCTC’s initial submission,12 BCTC does not believe that the Commission should 
attempt to decide the ultimate scope of consultation at this time.  Contrary to the Toquaht 
Nation’s submission,13 so long as the Commission does not have an independent duty to 
consult, the Court of Appeal has confirmed in Kwikwetlem First Nation v. British Columbia 
(Utilities Commission)14 that the Commission’s obligation to determine the scope and content of 
the duty in a particular case only arises when it is called upon to assess the adequacy of 
consultation – not at the outset of a proceeding:  

[65] Where a decision-maker is called upon to approve a Crown activity that 
gives rise to the duty to consult, the first task of the decision-maker in assessing 
the adequacy of that duty, is to determine its scope and content in that 
particular case.  Only when the scope of the duty to consult has been 
determined, can a decision-maker decide whether that duty has been fulfilled. … 

[emphasis added] 

BCTC submits that this necessarily follows since, as emphasized in Haida, the scope of 
consultation may change as new information emerges through the consultation process:15 

39 The content of the duty to consult and accommodate varies with the 
circumstances.  Precisely what duties arise in different situations will be defined 
as the case law in this emerging area develops.  In general terms, however, it 
may be asserted that the scope of the duty is proportionate to a preliminary 
assessment of the strength of the case supporting the existence of the right or 
title, and to the seriousness of the potentially adverse effect upon the right or title 
claimed. 

…. 

45 Between these two extremes of the spectrum just described, will lie other 
situations.  Every case must be approached individually.  Each must also be 
approached flexibly, since the level of consultation required may change as 
the process goes on and new information comes to light.  The controlling 
question in all situations is what is required to maintain the honour of the Crown 
and to effect reconciliation between the Crown and the Aboriginal peoples with 
respect to the interests at stake.  Pending settlement, the Crown is bound by its 
honour to balance societal and Aboriginal interests in making decisions that may 
affect Aboriginal claims.  The Crown may be required to make decisions in the 
fact of disagreement as to the adequacy of its response to Aboriginal concerns.  
Balance and compromise will then be necessary. 

[emphasis added] 

BCTC submits that it would be premature to assess the scope of consultation at this time 
because the Commission does not have all of the information necessary to do so, and it cannot 
fully consider the issue until the end of the proceeding. 
                                            
12 Ex. B1-6; Section 2.3, page 7. 
13 Ex. C103-2, p. 7. 
14 2009 BCCA 68, at para. 65. 
15 Haida at para. 45. 
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4.0 Does the Commission have an Independent Duty to Consult? 

This topic, like the ones above, generally attracted two positions.  Several parties submitted that 
the Commission is a quasi-judicial tribunal, including in its role in the Inquiry, and therefore 
cannot have an independent duty to consult.16  Other parties, while accepting that the 
Commission acts in a quasi-judicial capacity in other instances, argued that it is not acting in a 
quasi-judicial capacity in the Inquiry.17  These parties also put forward other arguments in 
support of their position that the Commission has an independent duty to consult.     

Unlike the scope of consultation, BCTC submits that the Commission needs to decide this issue 
at this time.  While BCTC acknowledges CEC’s concern that a Commission decision on this 
issue may be appealed,18 if the Commission defers this issue and subsequently concludes that 
it does have an independent duty to consult, it may be too late to engage this duty.  Accordingly, 
BCTC respectfully requests that the Commission decide this issue at this time.   

The issue of whether the Commission has an independent duty to consult is addressed in detail 
in BCTC and BC Hydro’s initial submissions.19  BCTC also commends BCSEA et al’s 
submission on this topic to the Commission and, without limiting the generality of the foregoing, 
those portions of BCSEA et al’s submission where it indicates that it expects to be treated fairly 
by the Commission and its expanded analysis of section 105 of the Act.20   

There appear to be three primary arguments put forth in the Intervenors’ submissions to support 
their position that the Commission has an independent duty to consult:  

(a) the Supreme Court of Canada’s decision in Quebec (Attorney General) v. 
Canada (National Energy Board)21 (the NEB decision) is no longer good law or is 
distinguishable since the law of consultation has evolved since the NEB decision;  

(b) the Commission is not acting in a quasi-judicial capacity in the Transmission 
Inquiry; and 

(c) the Commission is an agent of the Crown. 

The first argument attempts to distinguish the NEB decision generally.  This is set out most fully 
by We Wai Kai and Haisla at pages 9 through 11 of their submission.22  In short, We Wai Kai 
and Haisla argue, as do a number of other parties,23 that the NEB decision is no longer good 
law, or is distinguishable because it was determined on the basis that a fiduciary duty, as 
opposed to the duty to consult, was inconsistent with the NEB’s quasi-judicial obligations to treat 
parties fairly.  

                                            
16 BCTC, Ex. B1-6, s. 3.1, p. 7-16; BC Hydro, Ex. B2-7, s. 3.1 p. 10-18; FortisBC, Ex. B3-4, p. 2; BCSEA et al, Ex. 

C10-4, 4-1 p. 8-11; JIESC, Ex. C6-3 s. 3(b) p. 1, 4-5; IPPBC, Ex. C59-4, p. 2. 
17 We Wai Kai and Haisla, Ex. C-83-3, p. 8-13; NNTC et al, Ex. C97-3, p. 9-10; T8TA, Ex. C105-2, p. 7-10; Toquaht,  

Ex. 103-2 p. 8-9; Squamish et al, Ex. C98-2 p. 5-6. 
18 CEC, Exhibit C44-3, page 1-2. 
19 BCTC, Ex. B1-6, s. 3.1, p. 7-16; BC Hydro, Ex. B2-7, s. 3.1 p. 10-18. 
20 BCSEA et al, Ex. C10-4, 4-1, p. 2 , 8 
21 [1994] 1 S.C.R. 159. 
22 Ex. 83-3 and 84-3. 
23 We Wai Kai and Haisla, Ex. 83-3 and 84-3 p. 8-9; NNTC et al, Ex. C97-3, p. 9-10, T8TA, Ex. C105-2, p. 8-9. 
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This argument was addressed on pages 8 and 9 of BCTC’s initial submission.  BCTC 
acknowledges that the law with respect to the duty to consult has evolved since the NEB 
decision.  However, as confirmed by the BC Court of Appeal in Carrier Sekani Tribal Council v. 
British Columbia (Utilities Commission),24  and Kwikwetlem (cited above) – which BCTC submits 
are a full answer to whether the NEB decision is still good law – this does not alter the 
underlying basis for the NEB decision:25 

[54]           While the Commission is a quasi-judicial tribunal bound to observe the 
duty of fairness and to act impartially, it is a creature of government, subject to 
government direction on energy policy.  The honour of the Crown requires not 
only that the Crown actor consult, but also that the regulatory tribunal decide 
any consultation dispute which arises within the scheme of its regulation.  
It is useful to remember the relationship between government and administrative 
tribunals generally.   

[55]           In Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor 
Control and Licensing Branch), 2001 SCC 52, [2001] 2 S.C.R. 781, the issue was 
the independence of members of the Liquor Appeal Board given their terms of 
appointment.  The Court contrasted the ordinary courts with administrative 
tribunals in the following analysis at para. 24: 

            Administrative tribunals, by contrast, lack this constitutional 
distinction from the executive.  They are, in fact, created precisely 
for the purpose of implementing government policy.  
Implementation of that policy may require them to make quasi-
judicial decisions.  They thus may be seen as spanning the 
constitutional divide between the executive and judicial branches 
of government.  However, given their primary policy-making 
function, it is properly the role and responsibility of Parliament and 
the legislatures to determine the composition and structure 
required by a tribunal to discharge the responsibilities bestowed 
upon it.  While tribunals may sometimes attract Charter 
requirements of independence, as a general rule they do not.  
Thus, the degree of independence required of a particular 
tribunal is a matter of discerning the intention of Parliament 
or the legislature and, absent constitutional constraints, this 
choice must be respected. 

[56]           No one suggests the Commission has a duty itself to consult:  Quebec 
(Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R. 159 at 
183.  The obligation arising from its status as a Crown entity is to grasp the nettle 
and decide the consultation dispute. 

[emphasis added] 

As set out in BCTC’s initial submission, the Legislature has chosen to establish the Commission 
with a large degree of independence and impartiality.26  It is fundamentally inconsistent for a 
                                            
24 2009 BCCA 67. 
25 Carrier Sekani at paras. 54-56. 
26 Ex. B1-6 p. 11-15. 
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quasi-judicial tribunal who must conduct its functions impartially and whose proceedings must 
be fair to all parties to also owe a special obligation to one (or more) of the parties – whether it is 
a fiduciary duty or a duty to consult.  The Supreme Court of Canada recognized that this would 
be inappropriate in the NEB decision.   

Further, in Haida, the Court confirmed that the honour of the Crown is the source of both the 
fiduciary duty and the duty to consult: 

18                              The honour of the Crown gives rise to different duties in 
different circumstances.  Where the Crown has assumed discretionary control 
over specific Aboriginal interests, the honour of the Crown gives rise to a 
fiduciary duty. 

The duty that flows from the honour of the Crown depends on the specificity of the aboriginal 
interest in question.   Where the aboriginal interest at issue is asserted, but unproven, then the 
honour of the Crown gives rise to a duty to consult.  Therefore, the NEB decision remains good 
law and it is not distinguishable in its application to the Commission.    

The NEB decision also confirmed that the fact the Commission cannot carry out consultation 
itself does not mean that the Commission does not have to act in accordance with the 
Constitution.  However, acting constitutionally does not, as argued by the We Wai Kai and 
Haisla, in this instance, equate with having an independent duty to consult.  So long as the 
Commission is a quasi-judicial tribunal, its constitutional obligations to First Nations only extend 
to determining the adequacy of consultation, or the “consultation dispute” on the questions that 
are put before it to determine within its regulatory scheme.   

In this instance, the Legislature has created a regulatory scheme that provides the Commission 
with flexibility to ensure that issues and concerns, including First Nations issues that arise 
during one of its proceedings can be aired through workshops, or other methods of dispute 
resolution, should it be appropriate.  In addition, the Minister has specifically directed the 
Commission to consider First Nations’ concerns through the Terms of Reference for the 
Inquiry.27  Therefore, the Commission can provide procedural means that can assist BCTC and 
BC Hydro in carrying out consultation with respect to the Inquiry through its regulatory scheme, 
despite the fact that the Commission does not have an independent duty to consult. 

As indicated, the second general argument relied on by some of the Intervenors to suggest that 
the Commission has an independent duty to consult is that the Commission is not acting in a 
quasi-judicial role in the Transmission Inquiry.  This argument again appears to be expressed 
most fully by We Wai Kai and Haisla.28  In short, they argue that an administrative tribunal can 
have multiple roles, relying on Bell Canada Bell Canada v. Canadian Telephone Employees 
Association,29 and that just because a body is an administrative tribunal does not necessarily 
mean that it is acting quasi-judicially, relying on the Ocean Port Hotel decision (cited above).  As 
an example they highlight that the BC Supreme Court in Apsassin found that the BC Oil and 
Gas Commission (OGC) was not acting in a quasi-judicial manner in granting the licence for an 
exploratory well site.  In what appears to be an abbreviated version of Mr. Justice Cohen’s 
comparison of the OGC to the NEB in Apsassin, the We Wai Kai and Haisla briefly compare 
what they suggest was the NEB’s function in the NEB decision and the Commission’s role in 
                                            
27 Utilities Commission Act, R.S.B.C. 1996, c. 473, s. 5(6), Terms of Reference para. 10. 
28 Ex. 83-3, 84-3, Section 1.2.4.2, pp. 11 to 13.   
29 2003 SCC 36.  
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Kwikwetlem and Carrier Sekani, with the Commission’s role in the Transmission Inquiry.  On 
this basis, they conclude that the Commission is “stepping out of the realm of a quasi-judicial 
body and into a much broader role than the one of the Board in NEB”.30   

BCTC acknowledges that tribunals can have multiple roles.  BCTC also acknowledges that not 
all tribunals – or a given tribunal in all its functions – perform a quasi-judicial role.  However, with 
respect, just because there are differences between the Commission’s determinations in the 
Inquiry and what was at issue in the NEB case – or in Carrier Sekani and Kwikwetlem – this 
does not establish that the Commission is not acting in a quasi-judicial manner.   

This issue was addressed in detail in BCTC’s initial submission, which considered the factors 
set out by the Supreme Court of Canada in the Minister of National Revenue v. Coopers & 
Lybrand31 as well as (indirectly) those factors considered by Mr. Justice Cohen in Apsassin, to 
determine whether an administrative tribunal, exercising a particular function, is quasi-judicial.  
BCTC will not repeat these submissions here.  BCTC does submit that these factors clearly 
demonstrate that the Commission is acting in a quasi-judicial capacity in conducting the 
Transmission Inquiry.   

The last point that BCTC wishes to address regarding whether the Commission is acting in a 
quasi-judicial manner is Squamish et al’s suggestion that there needs to be a determination of 
pre-existing legal rights before an administrative tribunal can be acting in a quasi-judicial 
capacity.32  With respect, whether the ultimate decision or order of a tribunal directly or indirectly 
affects the rights or obligations of persons is only one of the factors that the Supreme Court of 
Canada set out in Coopers and Lybrand, none of which are determinative.33  However, 
regardless, BCTC submits, as set out on page 16 of its initial submission, the Transmission 
Inquiry does have the potential to impact rights and obligations including, as set out by many 
parties, including the Squamish et al, First Nations rights.   

As indicated above, BCTC also adopts BC Hydro’s submissions on this point and commends 
BCSEA et al’s submissions to the Commission, including its perspective on how it perceives its 
rights might be affected by the Inquiry.  

Finally, several parties suggested that the Commission is an agent or delegate of the Crown; 
however, none of these arguments provided any detailed support for this proposition.34  BCTC 
submits that there is no support for this proposition.  To the contrary, as set out in BCTC’s initial 
submission and above, the Legislature has chosen to establish the Commission with a large 
degree of independence and impartiality.35   

A public body will only be treated as an agent of the Crown if it satisfies the common law test of 
control or if it is expressly designated by statute to be an agent of the Crown.  The control test 
requires the body to be controlled by a Minister or cabinet “in much the same way as a 
government department is controlled”; conversely, a public body that is “largely free of 
ministerial control, then it is not an agent of the Crown.”36  The Commission is not expressly 
                                            
30 We Wai Kai and Haisla, Ex. C83-3, 84-3, p. 13. 
31 [1979] 1 S.C. R. 495. 
32 Ex. C 98-2, para. 23-25.   
33 Cooper & Lybrand at 504-5. 
34 BCFNEMC, Ex. C1-8, p. 2; STC Ex. 72-4, p. 3, 6; Toquaht, Ex. C103-2, p. 2; T8TA, Ex. C105-2, p. 9. 
35 Ex. B1-6 p. 11-15. 
36 P. Hogg & P. Monahan, Liability of the Crown, 3d ed. (Scarborough: Thomson Canada Limited, 2000) at 12.2. 
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designated by statute to be an agent of the Crown, nor is it controlled by the executive or 
MEMPR.  As a tribunal, the Commission’s jurisdiction is set by statute and regulations, but that 
in no way brings it within the control of the Crown.  

5.0 What is Necessary to Discharge the Duty to Consult? 

A number of parties, in addition to BCTC and BC Hydro, submitted that the current parallel 
BCTC/BC Hydro consultation process, together with the Transmission Inquiry process itself, is 
likely adequate to discharge any duty to consult which might exist.37  Conversely, a number of 
First Nation Intervenors submitted that the Commission must take significant additional steps to 
satisfy the duty to consult.38  These submissions were generally predicated on the basis that the 
Commission owes an independent duty to consult First Nations.  

In BCTC’s submission, it is important to recognize that in order for the process of consultation to 
be meaningful it must reflect the nature of the decision in issue.  The Transmission Inquiry is a 
high level strategic planning and decision making exercise that involves technical expertise and 
information regarding electricity generation and transmission.  BCTC appreciates that many 
First Nations have raised this issue as being a gap in capacity that must be addressed,39 
however, BCTC respectfully submits that this is because the process of consultation being 
suggested by these First Nations is not appropriate.  In particular, BCTC respectfully submits 
that an Advisory Panel of First Nations, First Nation specific demand scenarios, and 
consultation and accommodation modeling are not appropriate for the Transmission Inquiry and 
are not necessary to discharge the duty to consult. 

The duty to consult, even at its highest end, which BCTC submits is not the case in this 
instance, does not provide a veto over decisions to First Nations, nor does it require joint 
decision making:40 

44                              At the other end of the spectrum lie cases where a strong 
prima facie case for the claim is established, the right and potential infringement 
is of high significance to the Aboriginal peoples, and the risk of non-compensable 
damage is high.  In such cases deep consultation, aimed at finding a satisfactory 
interim solution, may be required.  While precise requirements will vary with the 
circumstances, the consultation required at this stage may entail the opportunity 
to make submissions for consideration, formal participation in the decision-
making process, and provision of written reasons to show that Aboriginal 
concerns were considered and to reveal the impact they had on the decision.  
This list is neither exhaustive, nor mandatory for every case. The government 
may wish to adopt dispute resolution procedures like mediation or administrative 
regimes with impartial decision-makers in complex or difficult cases. 

…. 

                                            
37 BCTC, Ex. B1-6, s. 3.2, p. 16-17; BC Hydro, Ex. B2-7, p. 19-22; FortisBC, Ex. C6-3, p. 5; AMEBC, Ex. 28-3 p. 2-3; 

IPPBC, Ex. 59-4, p.2; MEMPR, Ex. C60-2, p. 1. 
38 STC, Ex. C72-4, p. 5-6; Lakes Division, Ex. C-79-3-1, p. 5; Hwlitsum, Ex. C89-4, p. 3-4; NNTC et al, Ex. C. 97-3, p. 

14-16; Squamish et al, Ex. C98-2, p. 8-10, 12-13; Toquaht, Ex. C103-2, p. 8, 13-14; T8TA, Ex. C105-2, p. 11, 27-
29. 

39 Toquaht, Ex. C103-2, p. 10; We Wai Kai and Haisla, Ex. C 83-3, 84-3, p. 19-20; Hwlitsum, Ex. C 89-4, p. 5, T8TA, 
Ex. C105-2, p. 28; BCFNEMC, Ex. C1-8, p. 5-8. 

40 Haida at paras. 44 and 48. 
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48                              This process does not give Aboriginal groups a veto over 
what can be done with land pending final proof of the claim.  The Aboriginal 
“consent” spoken of in Delgamuukw is appropriate only in cases of established 
rights, and then by no means in every case.  Rather, what is required is a 
process of balancing interests, of give and take. 

Formal participation in the consultation process does not require a joint decision making, or 
even Advisory Panels.  In Ka’a’Gee Tu First Nation v. Canada (Attorney General),41 which 
involved an application for permits and licences to allow a significant drilling and testing 
exploration program for oil and gas, the Federal Court approved of a consultation process as a 
joint decision making process.  It did not require joint decision making or the creation of a First 
Nation Advisory Panel for a tribunal: 

[118]      The consultation process provided for under the Act is comprehensive 
and provides the opportunity for significant consultation between the 
developer and the affected Aboriginal groups. As noted above, the record 
indicates that the Applicants have had many opportunities to express their 
concerns in writing or at public meetings through submissions made by 
counsel on their behalf or by the Applicants directly. The record also establishes 
the Applicants were heavily involved in the process and that their 
involvement influenced the work and recommendations of the Review 
Board. In essence, the product of the consultation process is reflected in the 
Review Board’s Environmental Assessment Reports. These reports, while not 
necessarily producing the results sought by the Applicants, do reflect the 
collective input of all of the parties involved, including the Applicants. The 
Environmental Assessment Report concerning the Extension Project clearly 
shows that many of the concerns of the Applicants were taken into account. 
While the Review Board ultimately endorsed the project, it did so only with 
significant mitigating measures and suggestions which were supported by the 
Applicants and which went a long way in addressing their main concerns. 

[119]      Up until this point, the process, in my view, provided an opportunity for 
the Applicants to express their interests and concerns, and ensured that these 
concerns were seriously considered and, wherever possible, demonstrably 
integrated into the proposed plan of action. Up until this point in the process, I 
am satisfied that the Applicants benefited from formal participation in the 
decision-making process. 

[Emphasis added] 

As set out in Exhibit B1-6, BCTC submits that it and BC Hydro are committed to a reasonable 
process of consultation, as required by Haida.  BCTC believes that this process satisfies the 
various requirements that are identified in the First Nations submissions as hallmarks of 
reasonable consultation.  In particular, the consultation process must:42   

(a) be meaningful;  

                                            
41 Ka’a’Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763 at paras. 118-119. 
42 STC, Ex. C72-4; We Wai Kai and Haisla, Ex. 83-3, 84-3, p. 13-16, 16-17; NNTC et al, Ex. C97-3, p. 11-13; 

Squamish et al, Ex. C98-2, p. 6-8; Toquaht, Ex. C103-2, p. 2-3; T8TA, Ex. C105-2, p. 22-24. 
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(b) be “open transparent and timely”; 

(c) be distinct from the public consultation process; 

(d) involve direct engagement with First Nations; 

(e) involve a full exchange of information; 

(f) address First Nations’ interests and concerns so that they are considered and, 
where possible, integrated; and 

(g) where appropriate and necessary, provide accommodation. 

BCTC submits that the consultation process that BC Hydro and it are undertaking achieves all 
of the factors set out above.   

Paragraphs 7 to 9 of the TOR establish that BC Hydro and BCTC, both Crown agents, as well 
as FortisBC, will develop and fulfill the majority of the evidentiary burden before the Commission 
in the Inquiry.  BCTC submits that it is also important to recognize that the parallel consultation 
process is being carried out by Crown agents who are committed to satisfying the Crown’s 
obligations of consultation that flow from the Inquiry.   

The parallel consultation process will provide First Nations with the Initial Evidence that BCTC 
and BC Hydro files with the Commission regarding, among other things, future domestic 
demand scenarios, generation resource potential, and corresponding transmission 
requirements.  The parallel consultation process will then hold workshops with First Nations to 
provide an opportunity to discuss the Initial Evidence, and raise concerns, separate from the 
workshops the Commission is holding.  Capacity funding is being provided to First Nations to 
participate in the parallel consultation process.  BCTC and BC Hydro will respond to First 
Nations’ concerns, and modify the Initial Evidence to reflect concerns that are raised, where 
appropriate.  In order to ensure that the Commission is aware of these concerns and the 
responses or modifications provided, BCTC is committed to compile a thorough record of the 
consultation process, including the discussions that occur in the consultation workshops. 

BCTC believes that this process, as presently structured, exceeds the level of consultation that 
is likely to be required.  However, as indicated above, if new information emerges during the 
course of the consultation process - or the Transmission Inquiry - that suggests that the 
Commission’s determinations may have more serious adverse effects, then BCTC may suggest 
modifications or additions to the consultation process to reflect this change in circumstance.  

As further indicated in Exhibit B1-6, the BC Hydro/BCTC consultation process is not the only 
means for First Nations to express their interests and have these responded to; the Inquiry 
process itself provides further opportunities for First Nations to participate in the Inquiry, along 
with providing further funding to allow them to do so and has been structured as an iterative 
process.  The case law confirms that in certain circumstances, a process in the nature of the 
Inquiry is, in and of itself, sufficient to satisfy the Crown’s obligations.43  While BCTC does not 
rely solely on the Inquiry process alone to satisfy the duty to consult, together with the separate 
consultation process and the Commission’s obligation, if necessary, to decide consultation 
disputes, BCTC submits that there is a commitment and a meaningful process in place for 

                                            
43 Brokenhead Ojibway First Nation v. Canada (Attorney General), 2009 FC 484 
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consultation in the Inquiry.  When considered together, the process that is proposed is similar to 
the process the court approved in Ka’a’Gee Tu, which required consultation at the high end of 
the spectrum. 

A number of parties suggested changes to the existing Commission process to satisfy the duty 
to consult.  As indicated, many of these were predicated on the Commission having an 
independent duty to consult First Nations.  Other parties, while not offering specific suggestions, 
submitted that the Commission should be open to adjusting its procedures to encourage the 
participation of First Nations in the Inquiry, while still respecting its quasi-judicial function.   

BCTC echoes these latter submissions.  While some of the suggested modifications to the 
existing process are clearly not consistent with the Commission’s quasi-judicial obligations, 
BCTC believes that there are suggestions which may enhance First Nation participation in the 
Inquiry process.  BCTC is committed to working with First Nations in the parallel consultation 
process to incorporate suggestions that would assist the further and effective participation of 
First Nations in the Inquiry process and submits that as the process develops these may be 
further visited with the Commission.  Beyond this, BCTC respectfully submits that there is 
nothing else that the Commission needs to decide on discharging the duty to consult at this 
time.  

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED ON BEHALF OF BRITISH COLUMBIA 
TRANSMISSION CORPORATION THIS 31ST DAY OF JULY, 2009 

by its Counsel Fasken Martineau Dumoulin LLP 
 
 
original signed by 
Peter D. Feldberg 
 
 
 
original signed by 
A.W. (Sandy) Carpenter 
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REASONS FOR JUDGMENT AND JUDGMENT 
 

[1] The Applicants are the seven First Nations who are the successors to those Ojibway First 

Nations who entered into what is known as Treaty One with the federal Crown on August 3, 

18711.  They are today organized collectively as the Treaty One First Nations and they assert 

                                                 
1     Treaty One was the first of several treaties entered into from 1871 to 1877 between the federal Crown and the First 
Nations peoples who then occupied much of the lands of the southern prairies and the south-western corner of what is 
now Ontario. 
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3 
treaty, treaty-protected inherent rights and indigenous cultural rights over a wide expanse of 

land in southern Manitoba.  By these applications the Treaty One First Nations seek declaratory 

and other prerogative relief against the Respondents in connection with three decisions of the 

Governor in Council (GIC) to approve the issuance by the National Energy Board (NEB) of 

Certificates of Public Convenience and Necessity for the construction respectively of the 

Keystone Pipeline Project, the Southern Lights Pipeline Project and the Alberta Clipper Pipeline 

Expansion Project (collectively, “the Pipeline Projects”).  All of the Pipeline Projects involve the 

use or taking up of land in southern Manitoba for pipeline construction by the corporate 

Respondents.  Because the material facts and the legal principles that apply are the same for all 

three of the decisions under review, it is appropriate to issue a single set of reasons.  

 

I. Regulatory Background 

The Keystone Pipeline Project 

[2] On December 12, 2006 TransCanada Keystone Pipeline GP Ltd. (Keystone) applied to the 

NEB for approvals related to the construction and operation of the Keystone Pipeline Project (the 

Keystone Project).   

  

[3] The Keystone Project consists of a 1235 kilometer pipeline running from Hardisty, Alberta 

to a location near Haskett, Manitoba on the Canada-United States border.  In Manitoba all new 

pipeline construction is on privately owned land with the balance of 258 kilometers running over 

existing rights-of-way (including 4 kilometers on leased Crown land and 2 kilometers on 

unoccupied Crown land).  The width of the permanent easement in Manitoba is 20 metres and the 

pipeline is buried.   
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4 
[4] During its hearings, the NEB considered submissions from Standing Buffalo First Nation 

near Fort Qu’Appelle, Saskatchewan and from five First Nations in southern Manitoba known 

collectively as the Dakota Nations of Manitoba.  Keystone also engaged a number of Aboriginal 

communities located within 50 kilometers of the pipeline right-of-way including Long Plain First 

Nation, Swan Lake First Nation and the Roseau River Anishinabe First Nation.   

 

[5] In its Reasons for Decision dated September 6, 2007 the NEB approved the Keystone 

Project subject to conditions.  Included in those reasons are the following findings concerning 

project impacts on Aboriginal peoples: 

Although discussions with Standing Buffalo and the Dakota Nations 
of Manitoba began somewhat later than they could have, overall, the 
Board is satisfied that Keystone meaningfully engaged Aboriginal 
groups potentially impacted by the Project.  Aboriginal groups were 
provided with details of the Project as well as an opportunity to 
express their concerns to Keystone regarding Project impacts.  
Keystone considered the concerns and made Project modifications 
where appropriate.  Keystone also worked within established 
agreements which TransCanada had with Aboriginal groups in the 
area of the Project and persisted in its attempts to engage certain 
Aboriginal groups.  The Board is also satisfied that Keystone has 
committed to ongoing consultation through TransCanada.   
 
The evidence before the Board is that TransCanada, on behalf of 
Keystone, was not aware that Standing Buffalo and the Dakota 
Nations of Manitoba had asserted claims to land in the Project area.  
The Board is of the view that, since TransCanada has a long history 
of working in the area of the Keystone Project, it should have known 
or could have done more due diligence to determine claims that may 
exist in the area of the Keystone Project.  The Board acknowledges 
that as soon as Keystone became aware that Standing Buffalo and the 
Dakota Nations of Manitoba had an interest in the Project area, it did 
take action and initiated consultation activities.  The Board further 
notes that consultation with Carry the Kettle and Treaty 4 was based 
upon TransCanada’s established protocol agreements and that 
Keystone is willing to establish similar agreements and work plans 
with other Aboriginal groups, including Standing Buffalo and the 
Dakota Nations of Manitoba.   
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5 
Once an application is filed, all interested parties, including 
Aboriginal persons, have the opportunity to participate in the Board’s 
processes to make their views known so they can be factored into the 
decision-making.  With respect to the Keystone Project, the Board 
notes that Standing Buffalo and the Dakota Nations of Manitoba took 
the opportunity to participate in the proceeding and the Board 
undertook efforts to facilitate their application.  The Board agreed to 
late filings by Standing Buffalo and the Elders had an opportunity to 
provide oral testimony in their own language at the hearing.  In 
addition, the Board held two hearing days in Regina to facilitate the 
participation of Standing Buffalo and was prepared to consider 
hearing time in Winnipeg for the benefit of the Dakota Nations of 
Manitoba.  The Board notes it undertook to ensure it understood the 
concerns of Standing Buffalo by hearing the testimony of the Elders, 
making an Information Request and asking questions at the hearing. 
 
The Board is satisfied that Standing Buffalo and the Dakota Nations 
of Manitoba were provided with an opportunity to participate fully in 
its process and to bring to the Board’s attention all their concerns.  
The hearing process provided all parties with a forum in which they 
could receive further information, were able to question and 
challenge the evidence put forward by the parties, and present their 
own views and concerns with respect to the Keystone Project.  
Standing Buffalo and the Dakota Nations of Manitoba had the 
opportunity to present evidence, including any evidence of potential 
infringement the Project could have on their rights and interests.  The 
Dakota Nations of Manitoba did not provide evidence at the hearing.   
 
Standing Buffalo filed affidavit evidence and gave oral evidence at 
the hearing, which was carefully considered by the Board in the 
decision-making process.  Standing Buffalo also suggested that the 
Project would further limit the Crown lands that would be available 
to meet the terms of its flood compensation agreement and any 
Treaty claim.  In the Board’s view, the evidence on this point is too 
speculative to warrant the Board’s consideration of it as an impact 
given there are Crown lands available for selection and private lands 
available for purchase within the traditional territory claimed by 
Standing Buffalo.   
 
It is not within the jurisdiction of the Board to deal with land claim 
matters.  Accordingly, to the extent that the evidence provided by 
Standing Buffalo relates to its asserted land claim rather than the 
effects of this particular Project on its interests, it is of limited 
probative value to the consideration of the application before the 
Board. 
 
Standing Buffalo presented evidence of a general nature as to the 
existence of sacred sites along the existing and proposed RoW.  The 
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Board notes Keystone’s commitment to discuss with Standing 
Buffalo the potential for the Project to impact sacred sites, develop a 
work plan and incorporate mitigation to address specific impacts to 
sacred sites into its Environment Protection Plan.  The Board would 
encourage Standing Buffalo to bring to the attention of TransCanada 
its concerns with respect to impacts to sacred sites from existing 
projects and to involve their Elders in these discussions.   
 
The Board notes that almost all the lands required for the Project are 
previously disturbed, are generally privately owned and are used 
primarily for ranching and agricultural purposes.  Project impacts are 
therefore expected to be minimal and the Board is satisfied that 
potential impacts identified by Standing Buffalo which can be 
considered in respect of this application will be appropriately 
mitigated. 
 
With respect to the request by the Dakota Nations of Manitoba for 
additional conditions, the Board notes that Keystone and the Dakota 
Nations of Manitoba have initiated consultations and that both parties 
have committed to continue these discussions.  In addition, the Board 
notes Keystone’s commitment to address concerns that are raised 
through all its ongoing consultation activities and its interest in 
developing agreements and work plans with Aboriginal groups in the 
area of the Project.  The Board strongly supports the development of 
such arrangements and encourages project proponents to build 
relationships with Aboriginal groups with interests in the area of their 
projects.  Given the commitments both parties have made to ongoing 
dialogue, the Board does not see a need to impose the conditions as 
outlined.   

 

[6] On the recommendation of the NEB the GIC issued Order in Council No. P.C. 2007-1786 

dated November 22, 2007 approving the issuance of a Certificate of Public Convenience and 

Necessity authorizing the construction and operation of the Keystone Project.  This is the decision 

which is the subject of the Applicants’ claim for relief in T-225-08. 

 

The Southern Lights Pipeline Project and the Alberta Clipper Pipeline Expansion Project 

[7] In March 2007 and May 2007 respectively, Enbridge applied to the NEB for approval of the 

Southern Lights Pipeline Project (Southern Lights Project) and the Alberta Clipper Pipeline 

Expansion Project (Alberta Clipper Project).  These two projects are related.  The Alberta Clipper 
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Project consists of 1078 kilometers of new oil pipeline beginning at Hardisty, Alberta and ending 

at the Canada-United States border near Gretna, Manitoba.   

 

[8] The Southern Lights Project uses the same corridor as the Alberta Clipper Project.  Both are 

constructed within or contiguous to existing pipeline rights-of-way which run almost entirely over 

private and previously disturbed land2.  

 

[9] The record discloses that Enbridge consulted widely with interested Aboriginal communities 

about their project concerns.  This included communities located within an 80-kilometer radius of 

the pipeline right-of-way and, where other interest was expressed, beyond that limit.  There were 

discussions with Long Plain First Nation, Swan Lake First Nation, Roseau River Anishinabe First 

Nation and collectively with the Treaty One First Nations.  Enbridge also provided funding to the 

Treaty One First Nations to facilitate the consultation process.   

 

[10] Furthermore, the NEB received representations from interested Aboriginal parties during its 

hearings.  This included discussions with Standing Buffalo First Nation, the Dakota Nations of 

Manitoba, Roseau River Anishinabe First Nation and Peepeekisis First Nation.  Among other 

concerns, Standing Buffalo raised the issue of unresolved land claims which the NEB characterized 

as follows: 

Chief Redman stated in his written evidence that Standing Buffalo 
has been involved in extensive meetings with the Government of 
Canada and the Office of the Treaty Commissioner regarding 
outstanding issues concerning unextinguished Aboriginal title and 
governance rights of the Dakota/Lakota.  Chief Redman also stated 
that there have been 70 meetings and yet the Government of Canada 
has not acknowledged its lawful obligation and continues to 
discriminate against Standing Buffalo regarding its lawful 

                                                 
2     See Affidavit of Lyle Neis sworn September 19, 2008 at paras. 6 to 9. 
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obligations concerning Aboriginal title, sovereign rights and 
allyship status by failing to resolve these outstanding issues.   
 
Despite sending a number of letters to the Government of Canada 
“regarding the discussions with the Government of Canada 
concerning the Board interventions and how they relate to 
outstanding Dakota/Lakota issues,” Chief Redman stated that he has 
received no response.   
 
Chief Redman alleges the consultation listed in the Applicants’ 
evidence relates to the Alida to Cromer Capacity Expansion hearing 
and the Applicants and Canada have failed to consult Standing 
Buffalo in breach of lawful obligation to the First Nation.  He stated 
that the route of the pipeline is through traditional territories of 
Standing Buffalo and suggested that the Project would further limit 
the Crown lands that would be available to meet the terms of its 
flood compensation agreement and any Treaty claim.  Standing 
Buffalo also presented evidence of a general nature as to the 
existence of sacred sites along the existing and proposed RoW for the 
Project. 
 

 

[11] The NEB’s Reasons for Decision by which it approved the Alberta Clipper Project include 

the following findings: 

In the case of the Project, the Board notes that fourteen Aboriginal 
groups participated in various ways in the proceeding.  The Board is 
satisfied that the Aboriginal groups were provided with an 
opportunity to participate fully in its process, and bring their 
concerns to the Board’s attention. 
 
A number of Aboriginal intervenors expressed concerns regarding 
how the proposed Project could impact undiscovered historical, 
archaeological and sacred burial sites.  The Board notes Enbridge’s 
commitments to work with Aboriginal communities in the event that 
such sites are discovered and the implementation of a Heritage 
Resource Discovery Contingency Plan which includes specific 
procedures for the discovery and protection of archaeological, 
palaeontological and historical sites including the evaluation and 
implementation of appropriate mitigation measures.  The Board also 
notes Enbridge’s decision to route the pipeline path to avoid the 
Thornhill Burial Mounds site.  However, in view of the importance 
of these sites, should the Project be approved, the Board would 
include a condition to direct Enbridge to immediately cease all work 
in the area of any archaeological discoveries and to contact the 
responsible provincial authorities.  This would ensure the protection 
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and proper handling of any archaeological discoveries and potential 
impacts to traditional use.  If the Project were to be approved, the 
Board would also direct Enbridge to file with the Board, and make 
available on its website, reports on its consultation with Aboriginal 
groups concerning the Thornhill Burial Mounds.   
 
In terms of the potential adverse impacts of the Project to current 
traditional use, the Board notes that there were suggestions of current 
traditional use over the proposed route, but no specific evidence was 
provided.  The large majority of the facilities would be buried and 
would be completed within a short construction window and a large 
majority of the land required for the Project has been previously 
disturbed and is generally privately owned and used for agricultural 
purposes.  In view of these facts and Enbridge’s commitment to 
ongoing consultation with Aboriginal people throughout the life 
cycle of the Project, the Board is of the view that potential Project 
impacts to Aboriginal interests, particularly with regard to traditional 
use over the RoW would be minimal and would be appropriately 
mitigated.  The Board is satisfied that ongoing discussions between 
the Applicant and Aboriginal people, together with the Heritage 
Resource Discovery Contingency Plan, would minimize potential 
impacts to traditional use sites, if encountered.   
 
The Board considers that Enbridge’s Aboriginal engagement 
program was appropriate to the nature and scope of the Project.  In 
view of Enbridge’s demonstrated understanding that Aboriginal 
engagement is an ongoing process, its commitments and the 
proposed conditions, the Board finds that Enbridge’s Aboriginal 
engagement program would fulfill the consultation requirements for 
Alberta Clipper. 
 

 

[12] The NEB’s findings concerning the impact of the Southern Lights Project on Aboriginal 

peoples included the following: 

The Applicants indicated that they were not aware of any potential 
impacts on Aboriginal interests that had not been identified in the 
Southern Lights applications or subsequent filings.  The Applicants 
submitted that, in the event that there are more interests that are 
identified that may be impacted, they would meet with the 
Aboriginal organization or community that has identified an interest 
and work with that community to jointly develop a course of action.   
 
The Board is of the view that those Aboriginal people with an 
interest in the Southern Lights applications were provided with the 
details of the Project and were given the opportunity to make their 
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10 
views known to the Board in a timely manner so that they could be 
factored into the decision-making process.   
 
Further, the Board is of the view that the Applicants’ consultation 
program was effective in identifying the impacts of the Project on 
Aboriginal people.   
 
The Project would involve a relatively brief window of construction, 
with the vast majority of the facilities being buried.  As almost all the 
lands required for the Project are previously disturbed, are generally 
privately owned, are used primarily for agricultural purposes and are 
adjacent to an existing pipeline RoW, the Board is of the view that 
potential Project impacts on Aboriginal interests could be 
appropriately mitigated.  The Board is therefore of the view that 
impacts on Aboriginal interests are likely to be minimal. 
 

 

[13] On the recommendation of the NEB the GIC issued Order in Council Nos. P.C. 2008-856 

and P.C. 2008-857, both dated May 8, 2008, approving the issuance of Certificates of Public 

Convenience and Necessity authorizing the construction and operation respectively of the Southern 

Lights Project and the Alberta Clipper Project.  These are the decisions which are the subject of the 

Applicants’ claims for relief in T-921-08 and in T-925-08.   

  

[14] In 2006 and 2007 the Treaty One First Nations attempted to directly engage the federal 

Crown in “a meaningful consultation and accommodation” concerning the Pipeline Projects and 

their impact upon their “constitutionally protected Aboriginal and Treaty rights and title” but those 

efforts were ignored.   

 

II. Issues 

[15] It is the position of the Treaty One First Nations in these proceedings that the federal Crown 

failed to fulfill its legal obligations of consultation and accommodation before granting the 

necessary approvals for the construction of the Pipeline Projects in their traditional territory.  
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Although the Treaty One First Nations acknowledge that the corporate Respondents and the NEB 

have engaged in consultations in connection with the Pipeline Projects and have accommodated 

some of their concerns, those efforts they say, are not a substitute for the larger obligations of the 

Crown.  Indeed, while the NEB and the corporate Respondents appear to have been quite attentive 

to the remediation of Aboriginal construction or project-related concerns, they acknowledge an 

inability to resolve outstanding land claims3.   

 

[16] At the root of these proceedings is the issue of the Treaty One First Nations’ outstanding 

land claims in southern Manitoba.  The primary issue before the Court is whether the Pipeline 

Projects have a sufficient impact on the interests of the Treaty One First Nations such that a duty to 

consult on the part of the Crown was engaged.  If a duty to consult was engaged, the Court must 

also determine its content and consider whether and to what extent the duty may be fulfilled by the 

NEB acting essentially as a surrogate for the Crown.   

 

III. Analysis 

Standard of Review 

[17] With respect to the issue of the standard of review that applies in these proceedings, I would 

adopt the view of my colleague Justice Danièle Tremblay-Lamer in Tzeachten First Nation v. 

Canada (Attorney General), 2008 FC 928, 297 D.L.R. (4th) 300 at paras. 23-24: 

23 In Ka'a'Gee Tu First Nation v. Canada (Attorney General), 
2007 FC 763, 315 F.T.R. 178 at paras. 91-93, my colleague 
Justice Edmond Blanchard, following the general principles 
espoused in Haida Nation v. British Columbia (Minister of Forests), 

                                                 
3     The NEB Reasons for Decision by which the Keystone Pipeline Project was approved clearly acknowledge this 
limitation in the following passage:  “It is not within the jurisdiction of the Board to deal with land claim matters.  
Accordingly, to the extent that the evidence provided by Standing Buffalo relates to its asserted land claim rather than the 
effects of this particular Project on its interests, it is of limited probative value to the consideration of the application 
before the Board.”  The same limitation was noted by the Federal Court of Appeal in Standing Buffalo Dakota First 
Nation et al. v. Canada and Enbridge, 2008 FCA 222 at para. 15. 
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2004 SCC 73, [2004] 3 S.C.R. 511 at paras. 61-63, indicated that a 
question as to the existence and content of the duty to consult and 
accommodate is a question of law reviewable on the standard of 
correctness and further that a question as to whether the Crown 
discharged this duty to consult and accommodate is reviewable on 
the standard of reasonableness. 
 
24 Accordingly, when it falls to determine whether the duty to 
consult is owed and the content of that duty, no deference will be 
afforded. However, where a determination as to whether that duty 
was discharged is required, the analysis will be concerned with "the 
existence of justification, transparency and intelligibility within the 
decision-making process [and also with] [...] whether the decision 
falls within a range of possible, acceptable outcomes which are 
defensible in respect of the facts and law" (Dunsmuir, above, at 
para. 47). 
 

 

Also see:  Ahousaht Indian Band v. Canada (Minister of Fisheries and Oceans), 2008 FCA 212, 

297 D.L.R. (4th) 722 at paras. 33 and 34.   

 

[18] In the result the question of the existence and content of a Crown duty to consult in this case 

will be assessed on the basis of correctness.  The question of whether any such duty or duties were 

discharged by the Crown will be determined on a standard of reasonableness.   

 

To What Extent Was the Crown on Notice of the Applicants’ Concerns? 

[19] The Crown makes the preliminary point that much of the evidence tendered in this 

proceeding to establish a foundation for the asserted duty to consult was not placed before the GIC 

by the Treaty One First Nations.  While that is true, the GIC was made aware and must be taken to 

have known of the Treaty One First Nations’ primary concern that the Pipeline Projects traversed 

land that was at one time within their traditional territory and, as well, that the Treaty One First 

Nations have asserted a long-standing claim to additional land in southern Manitoba.  In addition, 
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13 
the Crown is always presumed to know the content of its treaties:  see Mikisew Cree First Nation v. 

Canada (Minister of Canadian Heritage), 2005 SCC 69, [2005] 3 S.C.R. 388 at para. 34.   

  

[20] The record before me establishes very clearly that the Treaty One First Nations diligently 

attempted to directly engage the Crown in a dialogue about the impact of the Pipeline Projects on 

their unresolved treaty claims.  Over several months in 2007 letters were sent from Treaty One First 

Nations’ Chiefs to the Prime Minister, to the Minister of Indian Affairs, to other Ministers, and to 

the Secretary to the GIC seeking consultation, but their letters were never answered even to the 

extent of a simple acknowledgement.  The frustration engendered by the Crown’s refusal to open a 

dialogue with the Treaty One First Nations prior to the commencement of this litigation is reflected 

in the following passage from the affidavit of Chief Dennis Meeches of the Long Plain First Nation 

Reserve: 

38. As Chief, I had been conducting myself under the belief that 
the federal government, on behalf of Her Majesty the Queen 
in Right of Canada, has a legal duty to consult with my First 
Nation before making any decisions related to lands in our 
traditional territory inside the boundaries of Treaty 1.  I know 
also the Crown has a Duty to seek workable accommodations 
of our concerns and protect our interests, title, and rights. 

 
39. I have no doubt that throughout all this time, the federal 

government, acting on behalf of the crown, has been aware of 
the existence of my First Nation’s rights, title, and interests in 
the (sic) our traditional territory.  I have brought this to the 
attention of federal ministers and the Canadian public many 
times over the years, and particularly in relation to the 
proposed construction of pipelines through our Territory. 

 
40. The events in this process regarding consultation on pipeline 

construction have added to my serious concerns about the 
Federal Government’s respect for me, our First Nation, my 
people, and our Treaty.  We raised concerns about the 
pipelines crossing our territory and our rights, title, and 
interest being affected.  We asked to be consulted about these 
matters, we told the government we would suffer serious 
adverse effects if the pipelines were constructed without 
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14 
accommodating our interests and rights.  We warned that if 
the pipelines proceeded without our being consulted, we 
would have no alternative except to appeal to the Courts for 
relief, and that this could cause unfortunate delays with the 
potential to cause damages for the companies involved and 
the Canadian economy in general.  Nonetheless the federal 
Ministers have ignored us to this day, and with respect to the 
Keystone pipeline, made their decision without any 
consultation whatsoever.  I feel frustrated, angry, saddened 
and disappointed about being ignored and treated this way. 

 
 

To the extent noted above the GIC was well aware of the Treaty One First Nations’ broad concerns 

about the potential impact of the Pipeline Projects.  From the NEB Reasons for Decision issued in 

connection with the Pipeline Projects, the GIC was also aware of the specific concerns of the 

Aboriginal peoples who were either consulted or who made representations at the NEB hearings.  

Against this evidentiary background, it is disingenuous for the Crown to assert that it was unaware 

of the concerns raised by the Treaty One First Nations in these proceedings.  The evidence the 

Crown objects to adds nothing of significance to what it already knew or would be taken to have 

understood. 

 

Duty to Consult – Legal Principles 

[21] For the sake of argument, I am prepared to accept that an approval given by the GIC under 

s. 52 of the National Energy Board Act, R.S.C. 1985, c. N-7 (NEB Act) may, in an appropriate 

context, be open to judicial review in accordance with the test established in Thorne's Hardware 

Ltd. v. Canada, [1983] 1 S.C.R. 106, [1983] S.C.J. No. 10 on the basis of a failure to consult.  It is 

enough for present purposes to say that where a duty to consult arises in connection with projects 

such as these it must be fulfilled at some point before the GIC has given its final approval for the 

issuance of a Certificate of Public Convenience and Necessity by the NEB. 
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15 
[22] The Crown’s duties to consult and accommodate were thoroughly discussed in Haida 

Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 and in Taku 

River Tlingit First Nation v. British Columbia, 2004 SCC 74, [2004] 3 S.C.R. 550.  More recently in 

Ka'a'Gee Tu First Nation v. Canada (Attorney General), 2007 FC 763, [2007] F.C.J. No. 1006, 

Justice Edmond Blanchard provided the following helpful summary of those and other relevant 

authorities: 

94     The duty to consult was first held to arise from the fiduciary 
duty owed by the Crown toward Aboriginal peoples (see Guerin v. 
Canada, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321 and R. v. 
Sparrow, [1990] 1 S.C.R. 1075). In more recent cases, the Supreme 
Court has held that the duty to consult and accommodate is founded 
upon the honour of the Crown, which requires that the Crown, acting 
honourably, participate in processes of negotiation with the view to 
effect reconciliation between the Crown and the Aboriginal peoples 
with respect to the interests at stake (see Haida, supra; Taku, supra, 
and Mikisew Cree First Nation v. Canada (Minister of Canadian 
Heritage), 2005 SCC 69, [2005] S.C.J. No. 71). 
 
95     In Haida, Chief Justice McLachlin sets out the circumstances 
which give rise to the duty to consult. At paragraph 35 of the reasons 
for decision, she wrote: 
 

But, when precisely does a duty to consult arise? The 
foundation of the duty in the Crown's honour and the 
goal of reconciliation suggest that the duty arises 
when the Crown has knowledge, real or constructive, 
of the potential existence of the Aboriginal right or 
title and contemplates conduct that might adversely 
affect it: see Halfway River First Nation v. British 
Columbia (Minister of Forests), [1997] 4 C.N.L.R. 45 
(B.C.S.C), at p. 71, per Dorgan J. 
 

96     For the duty to arise there must, first, be either an existing or 
potentially existing Aboriginal right or title that might be adversely 
affected by the Crown's contemplated conduct. Second, the Crown 
must have knowledge (either subjective or objective) of this 
potentially existing right or title and that the contemplated conduct 
might adversely affect those rights. While the facts in Haida did not 
concern treaties, there is nothing in that decision which would 
indicate that the same principles would not find application in Treaty 
cases. Indeed in Mikisew, the Supreme Court essentially decided that 
the Haida principles apply to Treaties. 
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97     While knowledge of a credible but unproven claim suffices to 
trigger a duty to consult and, if appropriate, accommodate, the 
content of the duty varies with the circumstances. Precisely what is 
required of the government may vary with the strength of the claim 
and the impact of the contemplated government conduct on the rights 
at issue. However, at a minimum, it must be consistent with the 
honour of the Crown. At paragraph 37 of Haida, the Chief Justice 
wrote: 
 

...Precisely what duties arise in different situations 
will be defined as the case law in this emerging area 
develops. In general terms, however, it may be 
asserted that the scope of the duty is proportionate to 
a preliminary assessment of the strength of the case 
supporting the existence of the right or title, and to 
the seriousness of the potentially adverse effect upon 
the right or title claimed. Hence, unlike the question 
of whether there is or is not a duty to consult, which 
attracts a yes or no answer, the question of what this 
duty consists, is inherently variable. Both the strength 
of the right asserted and the seriousness of the 
potential impact on this right are the factors used to 
determine the content of the duty to consult. 
 

98     At paragraphs 43 to 45, the Chief Justice invokes the concept of 
a spectrum to assist in determining the kind of duties that may arise 
in different situations. 
 

Against this background, I turn to the kind of duties 
that may arise in different situations. In this respect, 
the concept of a spectrum may be helpful, not to 
suggest watertight legal compartments but rather to 
indicate what the honour of the Crown may require in 
particular circumstances. At one end of the spectrum 
lie cases where the claim to title is weak, the 
Aboriginal right limited, or the potential for 
infringement minor. In such cases, the only duty on 
the Crown may be to give notice, disclose 
information, and discuss any issues raised in response 
to the notice. "'[C]onsultation' in its least technical 
definition is talking together for mutual 
understanding": T. Isaac and A. Knox, "The Crown's 
Duty to Consult Aboriginal People" (2003), 41 Alta. 
L. Rev. 49, at p. 61. 
 
At the other end of the spectrum lie cases where a 
strong prima facie case for the claim is established, 
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17 
the right and potential infringement is of high 
significance to the Aboriginal peoples, and the risk of 
non-compensable damage is high. In such cases deep 
consultation, aimed at finding a satisfactory interim 
solution, may be required. While precise 
requirements will vary with the circumstances, the 
consultation required at this stage may entail the 
opportunity to make submissions for consideration, 
formal participation in the decision- making process, 
and provision of written reasons to show that 
Aboriginal concerns were considered and to reveal 
the impact they had on the decision. This list is 
neither exhaustive, nor mandatory for every case. The 
government may wish to adopt dispute resolution 
procedures like mediation or administrative regimes 
with impartial decision-makers in complex or 
difficult cases. 
 
Between these two extremes of the spectrum just 
described, will lie other situations. Every case must 
be approached individually. Each must also be 
approached flexibly, since the level of consultation 
required may change as the process goes on and new 
information comes to light. The controlling question 
in all situations is what is required to maintain the 
honour of the Crown and to effect reconciliation 
between the Crown and the Aboriginal peoples with 
respect to the interests at stake. Pending settlement, 
the Crown is bound by its honour to balance societal 
and Aboriginal interests in making decisions that may 
affect Aboriginal claims. The Crown may be required 
to make decisions in the face of disagreement as to 
the adequacy of its response to Aboriginal concerns. 
Balance and compromise will then be necessary. 
 

99     The kind of duty and level of consultation will therefore vary in 
different circumstances. 
 

 

[23] These are the general principles by which the issues raised in these proceeding must be 

determined.  Of particular importance in this case is the principle that the content of the duty to 

consult with First Nations is proportionate to both the potential strength of the claim or right 

asserted and the anticipated impact of a development or project on those asserted interests. 
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Was a Duty to Consult Engaged and, if so, Was that Obligation Fulfilled? 

[24] I do not intend nor do I need to determine the validity of the Treaty One First Nations’ 

outstanding treaty claims and on a historical and evidentiary record as limited as this one, it would 

be inappropriate to do so: see Ka'a'Gee, above, at para. 107.  Suffice it to say that I do not agree 

with Enbridge when it states that “Treaty One is clear on its terms that the Aboriginal parties cede 

all lands except those specifically set aside for reserves”.  The exercise of treaty interpretation is not 

constrained by a strict literal approach to the text or by rigid rules of construction.  What the Court 

must look for is the natural common understanding of the parties at the time the treaty was entered 

into which may well be informed by evidence extraneous to the text:  see Mikisew, above, at paras. 

28-32.  From the evidence before me there could well have been an understanding or expectation at 

the time of signing Treaty One that the First Nations’ parties would continue to enjoy full access to 

unallocated land beyond the confines of the reserves, that additional reserve lands would be later 

made available and that further large scale immigrant encroachment on those lands was not 

contemplated.  I am proceeding on the assumption, therefore, that the Applicants’ claim to 

additional treaty lands and the right to continued traditional use of those lands within Manitoba is 

credible.  The more significant issue presented by this case concerns the impact of the Pipeline 

Projects on the interests and claims asserted by the Treaty One First Nations and the extent to which 

those concerns were adequately addressed through the NEB regulatory processes.   

 

[25] In determining whether and to what extent the Crown has a duty to consult with Aboriginal 

peoples about projects or transactions that may affect their interests, the Crown may fairly consider 

the opportunities for Aboriginal consultation that are available within the existing processes for 

regulatory or environmental review:  Hupacasath First Nation v. British Columbia, 2005 BCSC 
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1712, 51 B.C.L.R. (4th) 133 at para. 272.  Those review processes may be sufficient to address 

Aboriginal concerns, subject always to the Crown’s overriding duty to consider their adequacy in 

any particular situation.  This is not a delegation of the Crown’s duty to consult but only one means 

by which the Crown may be satisfied that Aboriginal concerns have been heard and, where 

appropriate, accommodated:  see Haida, above, at para. 53 and Taku, above, at para. 40. 

 

[26] The NEB process appears well-suited to address mitigation, avoidance and environmental 

issues that are site or project specific.  The record before me establishes that the specific project 

concerns of the Aboriginal groups who were consulted by the corporate Respondents or who made 

representations to the NEB (including, to some extent, the Treaty One First Nations) were well-

received and largely resolved.   

 

[27] These regulatory processes appear not to be designed, however, to address the larger issue of 

unresolved land claims.  As already noted in these reasons, the NEB and the corporate Respondents 

have acknowledged that obvious limitation.   

 

[28] From the perspective of the Treaty One First Nations, the remediation of their project 

specific concerns may not answer the problem presented by the incremental encroachment of 

development upon lands which they claim or which they have enjoyed for traditional purposes.  

While the environmental footprint of any one project might appear quite modest, the eventual 

cumulative impact of development on the rights and traditional interests of Aboriginal peoples can 

be quite profound.   

 

20
09

 F
C

 4
84

 (
C

an
LI

I)



Page: 

 

20 
[29] It follows from this that the NEB process may not be a substitute for the Crown’s duty to 

consult where a project under review directly affects an area of unallocated land which is the subject 

of a land claim or which is being used by Aboriginal peoples for traditional purposes. 

 

[30] The fundamental problem with the claims advanced in these proceedings by the Treaty One 

First Nations is that the evidence to support them is expressed in generalities.  Except for the issue 

of their unresolved land claims in southern Manitoba that evidence fails to identify any interference 

with a specific or tangible interest that was not capable of being resolved within the regulatory 

process.  Even to the extent that cultural, environmental and traditional land use issues were raised 

in the evidence, they were not linked specifically to the projects themselves.  This is not surprising 

because the evidence was clear that the Pipeline Projects were constructed on land that had been 

previously exploited and which was almost all held under private ownership.  For example, the 

evidence is clear that the Alberta Clipper and Southern Lights projects will have negligible, if any, 

impact upon the Treaty One First Nations outstanding land claims in southern Manitoba.  The 

Southern Lights Pipeline uses the same corridor as the Alberta Clipper Pipeline.  Both are 

constructed within or contiguous to existing pipeline rights-of-way which run almost entirely over 

private and previously disturbed land.  With the exception of 700 meters of pipeline corridor 

crossing the Swan Lake Reserve (with that Band’s consent) the Aboriginal representatives consulted 

by Enbridge indicated that the affected lands were not the subject of any land claim or the site of 

any traditional activity4. 

 

[31] Although Enbridge and the NEB did receive representations from Aboriginal leaders about 

specific impacts upon known and unidentified archaeological, sacred, historical, and paleontological 

                                                 
4     See affidavit of Lyle Neis sworn September 19, 2008 at paras. 36-37. 
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sites, the record indicates that those concerns were considered and accommodated including, in one 

instance, the relocation of the right-of-way to protect a burial ground.  The level of engagement 

between Enbridge and Aboriginal communities and Band Councils (including the Treaty One First 

Nations) was, in fact, extensive and quite thorough.  The NEB findings in relation to the Aboriginal 

concerns raised before it are reasonably supported by the record before me and the Treaty One First 

Nations have not argued otherwise except to say that they do not necessarily agree. 

 

[32] The NEB findings concerning the Keystone Pipeline were to the same general effect and are 

reasonably supported by the evidence in that record.  In fact, the Treaty One First Nations do not 

dispute the NEB findings that the land affected by the Keystone Pipeline was almost all in private 

ownership and previously utilized for pipeline, agricultural and ranching purposes5.  Once buried it 

is reasonable to conclude that this pipeline would have a minimal impact on the surrounding 

environment. 

 

[33] The inability of the Treaty One First Nations to make a case for a substantial interference 

with a treaty or a traditional land use claim around these projects becomes evident from the 

affidavits they submitted.  The affidavit of Chief Terrance Nelson offers one example of this at 

paras. 29-34: 

29. We are located near the proposed pipeline, maybe 18 miles 
away.  Our traditional community are very concerned that 
their culture, which involves the use of traditional herbs and 
medicines, will be affected by the pipeline.  They are worried 
about spiritual aspects of having a pipeline running through 
the ground. 

 

                                                 
5     Paragraph 4 of the Applicants’ Memorandum of Fact and Law in T-225-08 states:  “While the lands required for the 
project are generally ‘previously disturbed’ agricultural lands and generally privately owned, the NEB determined that 
the project ‘has the potential to adversely affect several components of the environment, as detailed in the ESR’”. 
An almost identical passage is set out at para. 12 of the Applicants’ Memorandum of Fact and Law in T-921-08. 
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30. The rivers are already quite polluted, and our people are 

concerned about further pollution if there would be a leak of 
the pipeline that would spread through the water ways in this 
low and flat area.  There are tributaries of the Red River 
which flow south and then flow back north into Lake 
Winnipeg. 

 
31. Our people do considerable hunting.  There is a concern that 

the pipelines could affect animal migration, or that animals 
would abandon the area completely. 

 
32. Our people have been in this are for centuries.  There are 

numerous burial sites in the area.  Our elders also know of 
sacred sites.  Our people engage in many traditional activities 
throughout the year.  They gather many herbs, and many 
plants are becoming very scarce and are at risk. 

 
33. Our First Nation has no knowledge that at any time any 

Treaty One First Nation, including our own First Nation, has 
surrendered our Treaty, Treaty-protected inherent rights or 
title to our traditional territory within the boundaries of 
Treaty 1.  Our only agreement was to share lands for 
“immigration and settlement”. 

 
34. As Chief, I had been conducting myself under the belief that 

the federal government, on behalf of Her Majesty the Queen 
in Right of Canada, has a legal duty to consult with my First 
Nation before making any decisions related to lands in our 
traditional territory inside the boundaries of Treaty 1. I know 
also the federal government, on behalf of the Crown, has a 
Duty to seek workable accommodations of our concerns and 
protect our interests, title, and rights. 

 
 

[34] I do not question that the above statements reflect a profoundly held concern not only of 

Chief Nelson but of others in the Manitoba Aboriginal community.  The problem is that to establish 

a procedural breach around projects such as these there must be some evidence presented which 

establishes both an adverse impact on a credible claim to land or to Aboriginal rights accompanied 

by a failure to adequately consult.  The Treaty One First Nations are simply not correct when they 

assert in their evidence that a duty to consult is engaged whenever the Government of Canada 
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makes “any decision related to lands in our traditional territory inside the boundaries of Treaty 1”6. 

There is no at-large duty to consult that is triggered solely by the development of land for public 

purposes.  There must be some unresolved non-negligible impact arising from such a development 

to engage the Crown’s duty to consult.   

 

[35] Moreover, in a number of respects, the arguments advanced by Treaty One First Nations for 

a duty to consult outside of the NEB process exceeded the scope of the evidence they adduced in 

support.   

 

[36] For example, the Treaty One First Nations assert that, had the Crown engaged in a separate 

consultation, it would have been told that the Pipeline Projects would disrupt “their ongoing 

harvesting activities” and that they were also concerned about “environmental pollution”.  The 

Treaty One First Nations also claim that they needed to be consulted about previously unidentified 

sacred or cultural sites which might have been threatened by the Pipeline Projects.  At the same time 

they acknowledge that these were matters that were brought before the NEB or raised with the 

corporate Respondents and largely accommodated or mitigated.  The advantage of a separate 

consultation with the Crown about such matters is not explained beyond making the point that 

where mitigation measures are adequate but unilaterally imposed there must still be a consultation 

to meet the goal of reconciliation.  This argument effectively ignores the fact that the mitigatory 

measures adopted here by the NEB were not unilaterally created but were the product of an 

extensive dialogue with interested Aboriginal communities including some of the Treaty One First 

Nations.   

  

                                                 
6 See affidavit of Chief Francine Meeches at para. 36. 
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[37] The Treaty One First Nations maintain that there must always be an overarching 

consultation regardless of the validity of the mitigation measures that emerge from a relevant 

regulatory review.  This duty is said to exist notwithstanding the fact that Aboriginal communities 

have been given an unfettered opportunity to be heard.  This assertion seems to me to represent an 

impoverished view of the consultation obligation because it would involve a repetitive and 

essentially pointless exercise.  Except to the extent that Aboriginal concerns cannot be dealt with, 

the appropriate place to deal with project-related matters is before the NEB and not in a collateral 

discussion with either the GIC or some arguably relevant Ministry.   

  

[38] The authorities relied upon by the Treaty One First Nations to support their separate 

argument for a duty to consult with respect to their land claims are distinguishable because each of 

those cases involved fresh impacts that were, to use the words of Justice Ian Binnie in Mikisew, 

above, “clear, established and demonstrably adverse” to the rights in issue.  That cannot be fairly 

said of the relationship between the Pipeline Projects and the Treaty One First Nations’ land claims 

in this case where no meaningful linkage is apparent on the evidence before me.   

 

[39] This is not a case like Mikisew where there was compelling evidence of injurious affection 

to the interests of local hunters and trappers notwithstanding the limited footprint of the proposed 

winter road.  This is made clear at para. 55 of the decision: 

55     The Crown has a treaty right to "take up" surrendered lands for 
regional transportation purposes, but the Crown is nevertheless under 
an obligation to inform itself of the impact its project will have on the 
exercise by the Mikisew of their hunting and trapping rights, and to 
communicate its findings to the Mikisew. The Crown must then 
attempt to deal with the Mikisew "in good faith, and with the 
intention of substantially addressing" Mikisew concerns 
(Delgamuukw, at para. 168). This does not mean that whenever a 
government proposes to do anything in the Treaty 8 surrendered 
lands it must consult with all signatory First Nations, no matter how 
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remote or unsubstantial the impact. The duty to consult is, as stated 
in Haida Nation, triggered at a low threshold, but adverse impact is a 
matter of degree, as is the extent of the Crown's duty. Here the 
impacts were clear, established and demonstrably adverse to the 
continued exercise of the Mikisew hunting and trapping rights over 
the lands in question. 
 

 

Even though the project considered in Mikisew involved direct and immediate interference with 

identified Aboriginal interests, the Court said that the Crown’s consultation duty was at the lower 

end of the spectrum requiring notice to the Mikisew and the careful consideration of their concerns 

with a view to minimizing adverse impacts. 

  

[40] The development that was of concern in Taku, above, similarly involved the construction of 

an access road.  Although the road was said to represent a small intrusion relative to the size of the 

outstanding land claim it would nonetheless “pass through an area critical to the [Taku River First 

Nation’s] domestic economy”.  This was held sufficient to trigger a duty to consult that was 

significantly deeper than minimum requirement.  Because the environmental assessment for the 

road mandated consultation with affected Aboriginal peoples and because the Taku River First 

Nation was consulted throughout the certification process, the Crown’s duty was found to have been 

met.   

 

[41] In Ka’a’Gee, above, Justice Blanchard dealt with an application for judicial review from a 

decision by the federal Crown to approve an oil and gas development in the Northwest Territories.  

That project was extensive and involved the drilling of up to 50 wells, the excavation of 733 

kilometers of seismic lines, the construction of temporary camps, the use of water from area lakes 

and the disposal of drill waste.  Justice Blanchard found that the project would have significant and 

lasting impact on an area over which the affected First Nation asserted Aboriginal title and where 
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they carried out harvesting activity.  This, he said, triggered a duty to consult that was higher than 

the minimum described in Mikisew.  Up to a point, Justice Blanchard was satisfied that the 

comprehensive regulatory process was sufficient to fulfill the Crown’s duty to consult.  It was only 

when the Crown unilaterally modified the process and made fundamental changes to important 

recommendations that had come out of the earlier consultations that the duty to consult was found to 

have been breached.   

  

[42] I am satisfied that the process of consultation and accommodation employed by the NEB 

was sufficient to address the specific concerns of Aboriginal communities potentially affected by 

the Pipeline Projects including the Treaty One First Nations.  The fact that the Treaty One First 

Nations may not have availed themselves fully of the opportunity to be heard before the NEB does 

not justify the demand for a separate or discrete consultation with the Crown.  To the extent that 

regulatory procedures are readily accessible to Aboriginal communities to address their concerns 

about development projects like these, there is a responsibility to use them.  First Nations cannot 

complain about a failure by the Crown to consult where they have failed to avail themselves of 

reasonable avenues for seeking relief.  That is so because the consultation process is reciprocal and 

cannot be frustrated by the refusal of either party to meet or participate:  see Ahousaht v. Canada, 

2008 FCA 212, [2008] F.C.J. No. 946 at paras. 52-53.  This presupposes, of course, that available 

regulatory processes are accessible, adequate and provide First Nations an opportunity to participate 

in a meaningful way.   

 

[43] It cannot be seriously disputed that the Pipeline Projects have been built on rights-of-way 

that are not legally or practically available for the settlement of any outstanding land claims in 

southern Manitoba.  Even the Treaty One First Nations acknowledge that the additional lands they 
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claim were intended to be taken from those lands not already taken up by settlement and 

immigration7.  In the result, if the Crown had any duty to consult with the Treaty One First Nations 

with respect to the impact of the Pipeline Projects on their unresolved land claims, it was at the 

extreme low end of the spectrum involving a peripheral claim attracting no more than an obligation 

to give notice:  see Haida Nation, above, at para. 37.  Here the relationship between the land claims 

and the Pipeline Projects is simply too remote to support anything more: also see Ahousaht v. 

Canada, 2007 FC 567, [2007] F.C.J. No. 827 at para. 32, aff’d 2008 FCA 212, [2008] F.C.J. No 

946 at para. 37.   

 

[44] I have no doubt, however, that had any of the Pipeline Projects crossed or significantly 

impacted areas of unallocated Crown land which formed a part of an outstanding land claim a much 

deeper duty to consult would have been triggered.  Because this is also the type of issue that the 

NEB process is not designed to address, the Crown would almost certainly have had an independent 

obligation to consult in such a context.   

 

IV. Conclusion 

[45] The consultation duty owed by the Crown to the Treaty One First Nations has been met.  

This is not to say that the Treaty One First Nations do not have a credible land claim but only that 

the impact these Pipeline Projects have upon those claims is negligible.  The Pipeline Projects have 

been built almost completely over existing rights-of-way and on privately owned and actively 

utilized land not now nor likely in the future to be available for land claims settlement.  The 

pipelines in question are also largely below ground and are reasonably unobtrusive.  There is no 

evidence before me or, more importantly that was before the NEB or the GIC, to prove that the 

                                                 
7 See para. 52 of the Applicants’ Memorandum of Fact and Law in T-225-08. 
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Pipeline Projects would be likely to interfere with traditional Aboriginal land use or would 

represent a meaningful interference with the future settlement of outstanding land claims in southern 

Manitoba.  To the extent that any duty to consult was engaged, it was fulfilled by the notices that 

were provided to the Treaty One First Nations and to other Aboriginal communities in the context 

of the NEB proceedings and by the opportunities that were afforded there for consultation and 

accommodation. 

 

[46] These applications are, accordingly, dismissed.  If any of the Respondents are seeking costs 

against the Applicants, I will receive further submissions in that regard.  Any such submissions shall 

not exceed 5 pages in length and must be submitted within 7 days of this Judgment.  I will then 

allow the Applicants an additional 10 days to respond with their own submissions which 

individually shall not exceed 5 pages in length.    
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JUDGMENT 

 

 THIS COURT ADJUDGES that  these applications are dismissed with the matter of costs 

to be reserved pending further submissions, if any, from the parties.   

 

 

 

“ R. L. Barnes ” 
Judge 
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Before: The Honourable Madam Justice Garson 

Reasons for Judgment 

Introduction 

[1]                On July 25, 2007, after about fourteen years of negotiation, the Tsawwassen First Nation (the 
“TFN”), Canada and British Columbia initialled a treaty, titled “The Tsawwassen First Nation Final 
Agreement” (the “TFNFA”).  Ratification of the TFNFA requires:  

(1)        a majority vote by members of the TFN;  
(2)        enactment of provincial settlement legislation by British Columbia and the 
signing of the TFNFA by the Minister authorized to do so by the Provincial Cabinet; and 
(3)        by Canada, the coming into force of federal settlement legislation and the signing 
of the TFNFA by a Minister authorized by the Federal Cabinet to do so.   

[2]                These two petitions, by agreement, were set down to be heard together because they seek the 
same relief relating to the TFNFA. 
[3]                In the Cook petition, members of the Semiahmoo First Nation (the “SFN”) seek, among other 
things, an order in the nature of prohibition to prevent the Provincial Minister from signing the TFNFA 
until consultations with the SFN have been completed. 
[4]                The Claxton petitioners, the Chiefs and members of the Tsawout First Nation, the Tsartlip First 
Nation and the Pauquachin First Nation seek the same remedy on behalf of the First Nations referred to 
in the proceeding as the Sencot’en Alliance.  Below I note from the affidavit of Mr. Pelkey that the SFN 
is generally considered part of the Sencot’en Alliance. 
[5]                The petitioners argue that their First Nations have overlapping claims to aboriginal title and/or 
rights with the TFN and that the honour of the Crown requires the Crown to consult with the petitioners 
and to accommodate their interests prior to signing the TFNFA with the TFN. 
[6]                Neither Canada nor the TFN were named as a respondent in these petitions, but both 
appeared as interveners at the hearing of the petitions.  

Counsel for the Cook Petitioners: P.R. Grant
J. Huberman

M.L. Ross
Counsel for the Claxton Petitioners: C.G. Devlin

J.W. Gailus 
Counsel for the Respondent, The Minister of 
Aboriginal Relations and Reconciliation: 

L.J. Mrozinski
P.E. Yearwood 

Counsel for the Intervenor, Tsawwassen First Nation: T. Dion
J.J.M. Arvay, Q.C. 

Counsel for the Intervenor, Attorney General of 
Canada: 

J. Chow
H. A. Frankson

M.L.I. Lafond (on November  9, 2007)
Date and Place of Hearing: September 17 to 20 and November 9, 2007

  Vancouver, B.C.
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[7]                The respondent Minister opposes the petitioners’ applications on both procedural and 
substantive grounds.  According to the Minister, the procedural defect in the petitions is based on the 
fact that the petitioners bring these applications pursuant to the Judicial Review Procedure Act, 
R.S.B.C.1996, c. 241 (the “JRPA”).  The Minister says that an application for judicial review, under the 
JRPA, must relate to the exercise or purported exercise of a statutory power.  He argues that in this 
case, although legislation authorizing a Minister to sign the TFNFA is about to be enacted, the Crown’s 
duties that are impugned in this petition do not flow from the statute, but rather from the constitutional 
obligations of the Crown to aboriginal people.  While those obligations are not immune from judicial 
scrutiny, according to the Minister, that scrutiny cannot be in the form of judicial review of administrative 
actions under the JRPA, which only applies to the exercise of delegated power exercised pursuant to a 
statute.  The Minister argues that the impugned conduct of the Minister, in failing to consult with the 
petitioners prior to initialling the TFNFA, is not the exercise of any statutory power, but either the 
exercise of the Minister’s prerogative powers or natural person powers.  It follows, the Minister argues, 
that the Court has no jurisdiction to grant the remedies sought and, therefore, the petition should be 
dismissed for want of jurisdiction. 
[8]                The petitioners argue that the remedies they seek under the JRPA are not limited to specific 
statutory powers. 
[9]                The petitioners contend that s. 2(2)(a) of the JRPA does not specify that the granting of relief in 
the nature of mandamus, prohibition, or certiorari is only available in respect to the proposed or 
purported exercise of a statutory power.  They rely on Mohr v. CJA Vancouver, New Westminster 
and Fraser Valley District Council of Carpenters (1988), 32 B.C.L.R. (2d) 104, 33 Admin. L.R. 154 
[Mohr cited to B.C.L.R.], where Southin J.A. stated that s. 2(2)(a) of the JRPA is not limited to statutory 
powers. 
[10]            The petitioners argue that the Court’s jurisdiction under the JRPA is not confined to conduct 
specifically governed by a statutory power.  The petitioners argue that mandamus may be available 
even though one cannot point to a specific legal duty imposed on an individual persona designata. 
[11]            The petitioners say that in the present case, they have identified both the Crown official and a 
specific duty.  The Crown official is, of course, the respondent Minister.  The petitioners have identified 
the duty as a constitutional imperative, namely the duty to consult as described in Haida Nation v. 
British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511. 
[12]            The petitioners are at pains to point out that they do not seek an order restraining the 
government from enacting the settlement legislation contemplated by the TFNFA.  Rather, they seek an 
order prohibiting the Minister from signing the TFNFA and an order of mandamus compelling the 
Minister to consult with the First Nations having overlapping claims prior to the ratification of the 
TFNFA. 
[13]            The Minister also opposes the petition on substantive grounds.  The Minister contends that, 
although the honour of the Crown requires it to consult with First Nations whose aboriginal rights and 
title may be infringed by the actions of the Crown, this does not mean that the Crown must consult and 
accommodate every potential overlapping claim before agreeing to terms of a treaty.  To do so would 
mean the Crown could never finalize any treaty.  The Minister relies on the non-derogation provisions in 
the TFNFA as proof that the TFNFA will not infringe the petitioners’ rights and title.  The Minister 
acknowledges an obligation to consult and accommodate the interests of the petitioners as to any 
potential impact that the TFNFA may have on them, but argues that the petitioners do not, in effect, 
have a “veto” over the TFNFA process that has resulted in the initialling of the TFNFA. 
[14]            The petitioners say that the honour of the Crown requires the Crown to consult with them, and if 
necessary, accommodate their claimed aboriginal interests before the Crown takes steps that may 
infringe those interests.  In other words, the petitioners say the Crown may not ratify the TFNFA unless 
and until it has consulted with, and, where necessary, accommodated the petitioners’ aboriginal 
interests in the subject matter of the TFNFA.  The petitioners both point to the obvious fact that they are 
neighbours of the TFN and that their territorial claims for both title and rights overlap with those granted 
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to the TFN in the TFNFA.  
[15]            I have concluded that the petitions should be dismissed on both the procedural and substantive 
grounds for reasons that follow. 

The Petitions 

[16]            The petition of the SFN was filed on June 29, 2007.  It claims the following relief: 
A.         Relief in the nature of mandamus directing the respondent Minister to engage in 
meaningful consultation with the Petitioners with respect to the potential infringement of 
the TFNFA on the aboriginal rights and title of the Petitioners; 
B.         An order in the nature of mandamus ordering the respondent Minister to: 

1.         identify, in consultation with the Petitioners, the Petitioners aboriginal 
rights which have been and are currently exercised within the Semiahmoo 
territory which is impacted by the TFNFA; 
2.         identify those portions of the asserted Tsawwassen SOI Territory marked 
in map J-1 of the TFNFA where the Petitioners have a good case for aboriginal 
title; 
3.         assess the potential effects of the TFNFA, including the significance of 
these effects on the Petitioners’ aboriginal rights and title; and 
4.         accommodate the Petitioners’ aboriginal rights and aboriginal title prior to 
signing the TFNFA; 

C.        Relief in the nature of prohibition prohibiting the respondent Minister from signing 
the TFNFA until after consultation with the Petitioners; and 
D.        Relief in the nature of prohibition to prevent the respondent Minister from giving 
effect to the TFNFA under s. 11 of c. 24 until consultation with the Petitioners has been 
completed. 

[17]            The petition of the Sencot’en Alliance was filed on July 23, 2007, and later amended  The 
pertinent claims for relief are as follows: 

A.         A declaration that the respondent Minister has constitutional duty to consult with 
the Petitioners in good faith with respect to potential infringements of the Petitioners’ 
aboriginal rights and title and treaty rights. 
B.         A declaration that the respondent Minister has breached his constitutional duty of 
consultation by not engaging in any consultation with the Petitioners prior to initialling the 
TFNFA. 
C.        Relief in the nature of mandamus directing the respondent Minister to engage in 
meaningful consultation with the Petitioners with respect to the potential infringement of 
the TFNFA on the aboriginal rights and title of the Petitioners; 
D.        An order in the nature of mandamus ordering the respondent Minister to: 

1.         identify, in consultation with the Petitioners, the Petitioners’ aboriginal and 
Douglas Treaty rights, the exercise of which is impacted by the TFNFA; 
2.         identify, in consultation with the Petitioners, those portions of the asserted 
Tsawwassen territory marked in map J-1 of the TFNFA where the Petitioners 
have a good cause for aboriginal title and rights; 
3.         asses the effect on the Petitioners’ aboriginal and Douglas Treaty rights 
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as a result of the finalization of the TFNFA; and

4.         accommodate the Petitioners’ aboriginal and Douglas Treaty rights prior 
to signing the TFNFA; 

E.         Relief in the nature of prohibition prohibiting the respondent Minister from signing 
the TFNFA until after the respondent Minister has engaged in meaningful consultation 
and accommodation with the Petitioners; and  
F.         Relief in the nature of prohibition to prevent the respondent Minister from giving 
effect to the TFNFA under s. 11 of c. 24 until meaningful consultation an accommodation 
with the Petitioners has been completed. 

PROCEDURAL OBJECTION 

Judicial Review Procedure Act 

[18]            The parties’ submissions as to the applicability of the JRPA centered on the definition of 
statutory power and the language of s. 2(2).  I reproduce the relevant sections as follows: 

1.         In this Act: … 
"statutory power of decision" means a power or right conferred by an 
enactment to make a decision deciding or prescribing 

(a)        the legal rights, powers, privileges, immunities, duties or liabilities 
of a person, or 
(b)        the eligibility of a person to receive, or to continue to receive, a 
benefit or licence, whether or not the person is legally entitled to it, 

and includes the powers of the Provincial Court; 
"statutory power" means a power or right conferred by an enactment 

(a)        to make a regulation, rule, bylaw or order, 
(b)        to exercise a statutory power of decision, 
(c)        to require a person to do or to refrain from doing an act or thing 
that, but for that requirement, the person would not be required by law to 
do or to refrain from doing, 
(d)        to do an act or thing that would, but for that power or right, be a 
breach of a legal right of any person, or 
(e)        to make an investigation or inquiry into a person's legal right, 
power, privilege, immunity, duty or liability;  

2.(1)     An application for judicial review is an originating application and must be 
brought by petition. 
(2)        On an application for judicial review, the court may grant any relief that the 
applicant would be entitled to in any one or more of the proceedings for: 

(a)        relief in the nature of mandamus, prohibition or certiorari; 
(b)        a declaration or injunction, or both, in relation to the exercise, 
refusal to exercise, or proposed or purported exercise, of a statutory 
power. 
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The Provincial Settlement Legislation 

[19]            The object of the petitioners’ claims for relief is Bill 40 – the Tsawwassen First Nation Final 
Agreement Act (the “TFNFA Act”).  Bill 40 received third reading on November 7, 2007.  It is not yet 
in force.  Section 4 provides:  

The Lieutenant Governor in Council may authorize a member of the Executive Council to 
sign the TFNFA. 

[20]            The petitioners ask this Court to exercise its jurisdiction under the JRPA to prohibit the Minister 
appointed under s. 4 from signing the TFNFA.  

Historical View of Prerogative Remedies 

[21]            In order to understand the Crown’s procedural objection, I find it helpful to examine, briefly, the 
historical use of the prerogative writs of mandamus, prohibition and certiorari. 
[22]            Although the JRPA is now the standard procedure for challenging illegal government action, it 
does not constitute a new substantive remedy:  David Jones & Anne de Villars, Principles of 
Administrative Law, 4th ed. (Scarborough, ON: Thomson Canada Limited, 2004) at page 576.  Jones 
and de Villars note at page 576 that prerogative remedies have an ancient history and have been the 
primary vehicle through which the Superior Courts review the legality of government actions.  They 
continue at pages 576 to 577:  

The “prerogative” nature of the remedies derives from the fact that they were issued by 
the Crown to control the actions of its servants taken in its name.  In time, the Crown 
delegated these remedies to the superior courts.  Royal writs were used to compel the 
administrators to come before the courts to justify their actions.  Traditionally, the proper 
nomenclature for a prerogative remedy was “R. v. Delegate; Ex-parte Applicant”. 

[internal citations omitted] 

[23]            Jones and de Villars describe the procedure of a R. v. Delegate application.  In the first stage of 
the procedure, the applicant applied for the writ without notice.  The writ was accompanied by an 
affidavit indicating the applicant’s knowledge, information or belief about the invalidity of the delegate’s 
decision.  The delegate was thus required to come to court to justify his actions.  A second stage of the 
procedure involved an application at which the Court determined the issue of illegality.  If illegality was 
demonstrated, the Court would generally issue an order for the appropriate prerogative remedy.   
[24]            At page 582-4, Jones and de Villars note the following relevant points: 

(a)        “it is now quite clear that both certiorari and prohibition are available to control 
purely administrative actions [as opposed to quasi judicial act conduct].” 
(b)        “certiorari and prohibition are now used exclusively to control the exercise of 
statutory authority and are confined to the public law field.”; 
(c)        “judicial and administrative decisions are fully within the sphere of certiorari and 
prohibition, legislative decisions are still not.”; 
(d)        “certiorari and prohibition lie only against public bodies whose authority is 
derived from statute.”; 
(e)        “certiorari and prohibition do not lie to enforce contractual or other private law 
rights, perhaps even where there is a “public law” “back-drop to these rights.” 
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[emphasis added]

[25]            At pages 585-588, Jones and de Villars explain the prerogative writ of mandamus.  An order of 
mandamus compels the performance of a statutory duty owed to an applicant.  Mandamus is used 
where the statutory delegate refuses to exercise power he is compelled to use.  In legal theory, an 
order of mandamus is a royal command to perform a public duty; failure to obey is contempt of court.  
Like certiorari and prohibition, mandamus is a discretionary remedy that may be refused by the Court 
even though the applicant has otherwise made out his case.   
[26]            At page 587, Jones and de Villars write: 

mandamus does not lie against the Crown or its agents.  This reflects the general rule 
that none of the prerogative remedies is available against the Crown, because in theory 
the court cannot treat the monarch as both applicant and respondent in the same action 
at the same time, nor could it commit itself in contempt for disobedience.  On the other 
hand, the number of people entitled to this immunity is quite restricted.  In particular, it 
does not apply to the Queen, the Lieutenant Governor, cabinet ministers or public 
servants when they are exercising a power conferred by statute, for then they are 
persona designata.   

[internal citations omitted] 

[27]            At footnote 68, the authors say: 
but the Crown must be distinguished from the Governor (alone or in Council), the 
Cabinet, a Minister, or any other public servant to whom the legislature has delegated a 
statutory duty.  In the later case, mandamus will lie. 

[28]            The Crown’s position on this application is rooted in the historical analysis of the availability of 
the prerogative writs.  That is, a prerogative writ is only available where there is a specific statutorily 
delegated authority to a persona designata that such a remedy will lie.  The petitioners, on the other 
hand, say that the traditional use of prerogative writs has been expanded to confer jurisdiction on the 
courts under the JRPA to supervise constitutional duties that, as alleged in this case, a Minister has 
refused to perform. 

Analysis of Recent Case Law 

[29]            Are the petitioners correct in contending that the historical use of prerogative writs has been 
expanded to allow the courts to force by mandamus a Minister to perform his constitutional duties? 
[30]            I turn to the case law relied upon by the petitioners for the proposition that s. 2(2)(a) of the 
JRPA has been interpreted to permit a court to grant orders of mandamus or prohibition even where 
the act complained of does not rest on a statutory power. 
[31]            In Culhane v. British Columbia (Attorney General) (1980), 18 B.C.L.R. 239, 108 D.L.R. (3d) 
648 (B.C.C.A.) [Culhane cited to D.L.R.], the plaintiff, Ms. Culhane, sought to compel the warden of a 
prison to permit her to visit prisoners.  She was said by the Court to be a member of a prisoners’ rights 
group and the warden opined that her visits created unrest and disobedience among the inmates of the 
prison.  Her appeal from the lower court refusal to grant a writ of mandamus or certiorari was 
dismissed.  There were three sets of reasons: Taggart J.A. and Craig J.A. wrote concurring reasons 
and Lambert J.A. wrote dissenting reasons.  Taggart J.A. and Craig J.A. agreed that the prison warden 
was exercising a statutory power of decision when he refused her entry into the prison because he was 
acting under the authority of the Lieutenant Governor in Council.  Since the warden was exercising a 
statutory power of decision, Taggart J.A. agreed with Craig J.A. that the case could be disposed of 
under s. 2(2)(b) of the JRPA.  Taggart J.A. expressed the following view at 651: 
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Being of that view it is unnecessary for me to deal with the argument of the appellant 
that relief in the nature of mandamus or certiorari to quash could also be granted under 
the provisions of s. 2(2)(a) of the Act.  On this aspect of the matter it is my opinion that 
even if relief of that nature could be granted under s. 2(2)(a), as to which I express no 
opinion, it is preferable having regard to the considerable modifications made in the 
prayer for relief to deal with the matter by way of s. 2(2)(b).  The only other comment I 
have on the Judicial Review Procedure Act is that I think relief may in appropriate 
circumstances be granted under s. 2(2)(a) even where the action complained of does 
not rest on a statutory power of decision.  I think s. 2(2) is so drawn that subparagraph 
(a) is quite independent of subparagraph (b) and vice versa; nor in my view do other 
provisions of the Act militate against that conclusion. 

[32]            The petitioners rely on these reasons of Taggart J.A. to argue that the language of s. 2(2)(a) of 
the JRPA, which does not include the words, “in the exercise of a statutory power,” must be given its 
ordinary meaning. 
[33]            In his reasons in dissent Lambert J.A. explained why the words “in relation to the exercise ….or 
purposed or purported exercise, of a statutory power” were left out of s. 2(2)(a).  He explained that the 
JRPA is a procedural act only, one which does not, at least on its enactment, change the law of 
mandamus, prohibition or certiorari.  The common law of those prerogative writs included the 
requirement that they be granted in respect to a statutory power and it was therefore unnecessary to 
repeat language such as “in the exercise of a statutory power” in s. 2(2)(a).  On the contrary, 
proceedings for a declaration or injunction were not restricted to prerogative writs and are remedies 
available in private law as well as public law.  Because the JRPA is a procedural statute granting 
remedies in the public law context, it was necessary to include the qualifying language in s. 2(2)(b).  He 
adds, however, at 664: 

That does not mean, of course, that the substantive law either does or does not require 
that the remedy of setting aside the decision of a public officer should only be granted 
where the decision is made under a power derived specifically or generally from a 
statute.  It means only that the substantive law must govern that question and not the 
definitions in the Judicial Review Procedure Act which were inserted for other purposes.   

[34]            The petitioners rely also on the decision of Mohr.  Mohr was a union member who was charged 
with breaching the constitution of his union.  He was found guilty of that breach by members of the 
union who formed a tribunal.  The tribunal was not a statutory body.  He, nevertheless, applied under 
the JRPA for an order in the nature of certiorari or declaratory relief.  The Court of Appeal confirmed 
the lower court decision that the remedies granted under the JRPA were limited to those situations 
where the complaint concerned a statutory power, and there was nothing statutory about the 
respondent union’s constitution.  He could not therefore get relief in the nature of a prerogative 
remedy.  Southin J.A., without any difficulty, dismissed the appeal (at 107) because: 

It is clear that on the second branch of s. 2, declaratory relief is limited to those 
situations where the complaint concerns a statutory power.  There is certainly nothing 
statutory about the constitution of the respondent union.  As to the first branch of s. 2, it 
simply is inapplicable to the appellant’s claim.   

[35]            However, in obiter, Southin J.A. referred to the historical use of the prerogative writs (at 108): 
Paragraph (a) [s. 2(2)(a) of the JRPA] refers to some of the writs that were commonly 
known as prerogative writs.  Those writs were an exercise by the court on behalf of the 
Sovereign of the Sovereign’s right and duty to compel public officers to do their duty and 
obey the law.   
Paragraph (a) is not limited to statutory powers.  There is at least one public officer, the 
Attorney General, who has a public duty, albeit not founded in statute, which can be 
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enforced under the Act: see Air Canada v. Attorney General of British Columbia, [1986] 
2 S.C.R. 539, 8 B.C.L.R. (2d) 273. 

[36]            The petitioners cling to this statement by Southin J.A. for the proposition that it is not necessary 
to identify any precise statutory power. 
[37]            Ms. Mrozinski, for the Minister, argues that Air Canada v. Attorney General of British 
Columbia, [1986] 2 S.C.R. 539, 8 B.C.L.R. (2d) 273 is not authority for the proposition cited by 
Southin J.A.  
[38]            In Air Canada, Air Canada had issued a writ against Her Majesty the Queen in the Right of the 
Province of British Columbia and the Attorney General of British Columbia seeking a declaration that 
the Gasoline Tax Act, R.S.B.C. 1979, c. 152, did not and does not apply to Air Canada, and for other 
relief.   
[39]            The action was brought by Air Canada pursuant to the provisions of the Crown Proceeding 
Act, R.S.B.C. 1979, c. 86.  Air Canada sought a fiat from the Crown, permitting it to sue the Crown.  
The Executive Council, on the advice of the Attorney General, recommended to the Lieutenant 
Governor that the grant of fiat be refused.  Pursuant to that advice, the grant of fiat was refused.  Air 
Canada then applied to the Supreme Court of British Columbia, pursuant to the JRPA, for an order in 
the nature of mandamus compelling the Attorney General to consider the petition of right and then 
advise the Lieutenant Governor whether to grant his fiat. 
[40]            In Air Canada, La Forest J. of the Supreme Court of Canada allowed the appeal for the 
reasons of the British Columbia Court of Appeal in the judgment of Anderson J.A. (see 47 B.C.L.R. 341, 
150 D.L.R. (3d) 653, cited to D.L.R., for reasons of the B.C.C.A.). 
[41]            I do not think that the Air Canada case can be cited for the petitioners’ proposition that it is not 
necessary to identify any precise statutory power.  Anderson J.A. decided that the case involved a 
constitutional issue which was not frivolous and that it was open to the Court to direct the Attorney 
General to advise the Lieutenant Governor to issue his fiat to enable Air Canada to bring its action to 
declare the particular tax at issue unconstitutional.  At 685, Anderson J.A. stated:  

I conclude that s. 2(e) of the Attorney General Act entrusts the Attorney-General with 
the sole power and duty of advising the Lieutenant-Governor whether or not to issue his 
fiat.  There is no scope for the involvement of the Executive Council and no substance to 
the procedural argument cited earlier…for the above reasons I would allow the appeal 
and direct the Attorney-General to grant his fiat. 

[42]            I do not understand Air Canada to be authority for the proposition that s. 2(2)(a) of the JRPA 
operates independently of a statutory enactment, because Anderson J.A. was specifically referring to a 
statutory enactment at issue.   
[43]            In my view, Southin J.A. cannot be taken to have intended to say, based on the authority of Air 
Canada, that s. 2(2)(a) of the JRPA is disconnected from any statutory enactment.   
[44]            The petitioners also rely on Vander Zalm v. British Columbia (Acting Commissioner of 
Conflict of Interest) (1991), 56 B.C.L.R. (2d) 37, 80 D.L.R. (4th) 291 [Vander Zalm cited to D.L.R.].  
The petitioner was the Premier of British Columbia.  He participated in certain land transactions which 
became the subject of much public comment and controversy.  Mr. Hughes was the conflict of interest 
commissioner, but the Members’ Conflict of Interest Act, R.S.B.C. 1990, c. 54, was not yet in force 
when the events that were being investigated occurred.  Accordingly, no investigation could proceed 
under the statutory authority.  However, Mr. Vander Zalm and the leader of the opposition agreed that 
Mr. Hughes would conduct an investigation.  The results of the investigation were not favourable to 
Mr. Vander Zalm who applied under the JRPA for various orders setting aside the findings of the 
Hughes report.  It was common ground between the parties that Mr. Hughes was not exercising a 
statutory authority.  Esson C.J. (as he then was) concluded at 297, “that Mr. Hughes exercised no 
jurisdiction which would make his findings subject to judicial review.  Such power as he had was 
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conferred upon him by the agreement between him and Mr. Vander Zalm.”  Consequently, the petition 
was dismissed. 
[45]            The petitioners, however, rely on some of the dicta in the Vander Zalm case.  In particular, at 
297, Esson C.J. cited R. v. Panel on Take Overs and Mergers’; ex-parte Datafin PLC & another, 
[1987] Q.B. 815, [1987] 1 All E.R. 564 at 583 (C.A.) as follows: 

I do not agree that the source of the power is the sole test whether a body is subject to 
judicial review, […] Of course the source of the power will often, perhaps usually, be 
decisive.  If the source of power is a statute, or subordinate legislation under a statute, 
then clearly the body in question will be subject to judicial review.  If, at the other end of 
the scale, the source of power is contractual, as in the case of private arbitration, then 
clearly the arbitrator is not subject to judicial review: … 
But in between these extremes there is an area in which it is helpful to look not just at 
the source of power but at the nature of the power.  If the body in question is exercising 
public law functions, or if the exercise of its functions have public law consequences, 
then that may […] be sufficient to bring the body within the reach of judicial review. 

[46]            This dicta would seem to support the proposition that there are certain functions of government 
not specifically authorized by statute that are within the reach of judicial review.  The petitioners say 
that the Crown’s constitutional imperative to consult with aboriginal peoples is one such example. 

[47]            The decision in McDonald v. Anishinabek Police Service (2006), 276 D.L.R. (4th) 460, 55 
Admin. L.R. (4th) 47 (O.N. S.C.J. D.C.), includes a helpful review of the necessity or otherwise of the 
statutory power as a prerequisite to relief in the nature of mandamus, prohibition or certiorari in the 
Ontario equivalent of s. 2(2)(a) of our JRPA.  
[48]            In McDonald, the justices conclude that where the order sought is in the nature of mandamus, 
prohibition or certiorari, the exercise of a statutory power was not required.  Starting at para. 53, the 
Court held: 

While early interpretations of s. 2(1)1 of the JRPA may have read in the requirement of a 
"statutory power" as a prerequisite to relief in the nature of mandamus, prohibition or 
certiorari, subsequent cases have rejected this interpretation.  Rather, the prerogative 
writs are available where a public decision-maker owes a duty of fairness. 
Further, to read the requirement of a "statutory power" into s. 2(1)1 of the JRPA would 
have the absurd result of either abolishing the common law right to judicial review of 
decisions not made pursuant to a statutory power or requiring applicants to commence 
such proceedings in the Superior Court contrary to the scheme in the JRPA of allocating 
applications for Judicial Review to the Divisional Court. 
Thus, in our view, the availability of the prerogative writs is not circumscribed by the 
JRPA and the Divisional Court's jurisdiction to issue such relief is determined by the 
scope of the prerogative writs at common law. 
… 
The seminal decision on the court's supervisory jurisdiction over a board or body not 
constituted under statute is R. v. Criminal Injuries Compensation Board, Ex p. Lain.  In 
this case, review was sought of a decision of a board established, not by statute, but 
pursuant to the prerogative powers of the executive branch of government. Lord 
Parker C.J. was of the view that certiorari applies to every body of a public, as opposed 
to private, character that has a duty to act judicially. Diplock L.J. held that the court's 
supervisory jurisdiction was not dependent on the source of the tribunal's authority, 
except where the source was a private agreement of the parties. Where novel tribunals 
are established by acts of government, the supervisory jurisdiction of the High Court 
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extends to them if they possess the essential characteristics upon which the subjection 
of inferior tribunals to the supervisory jurisdiction of the High Court is based. 
Ashworth J. was of the view that the board had sufficient public or official character to 
negate the notion that the board was a private or domestic tribunal, as the board was 
established by the executive after debates in Parliament and the board was funded by 
the government. Ashworth J. continued to state that: 

[i]t is a truism to say that the law has to adjust itself to meet changing 
circumstances and although a tribunal, constituted as the board, has not been 
the subject of consideration or decision by this court in relation to an order of 
certiorari, I do not think that this court should shrink from entertaining this 
application merely because the board had no statutory origin. It cannot be 
suggested that the board had unlawfully usurped jurisdiction: it acts with lawful 
authority, albeit such authority is derived from the executive and not from an Act 
of Parliament. 

The panel concluded that the scope of judicial review was not limited to boards or bodies 
constituted under statute and extends to bodies established by the exercise of 
prerogative power. 
Crown prerogative is "the residue of discretionary or arbitrary authority, which at any 
given time is left in the hands of the Crown".  It consists of "the powers and privileges 
accorded by the common law to the Crown". 
The court's jurisdiction to review decisions made pursuant to prerogative powers was 
affirmed by the House of Lords in Council of Civil Service Unions v. Minister for the Civil 
Service, where the House emphasized that the controlling consideration in determining 
whether the exercise of a prerogative power is judicially reviewable is its subject matter, 
not its source, and the exercise of the prerogative will be amenable to the judicial 
process if it affects the rights of individuals. 
Similarly, in Black v. Canada (Prime Minister), Laskin J.A. stated that the expanding 
scope of judicial review made it no longer tenable to insulate the exercise of a 
prerogative power from judicial review merely because the power was not a statutory 
power.  Laskin J.A. affirmed the test set out by the House of Lords in Council of Civil 
Service Unions v. Minister for the Civil Service, supra, and held that: 

the exercise of the prerogative will be justiciable, or amenable to the judicial 
process, if its subject matter affects the rights or legitimate expectations of an 
individual.  Where the rights or legitimate expectations of an individual are 
affected, the court is both competent and qualified to judicially review the 
exercise of the prerogative. 

Thus, the prerogative writs are not limited in their application to boards or tribunals 
constituted under statute and may be applied to bodies constituted pursuant to 
prerogative powers, if the decision in question affects the rights or legitimate 
expectations of an individual.  

[internal citations omitted] 

[49]            In Martineau v. Matsqui Institution (No. 2), [1980] 1 S.C.R. 602, 106 D.L.R. (3d) 385 
[Martineau cited to S.C.R.], Dickson J. held at 622, “In my opinion, certiorari avails as a remedy 
wherever a public body has power to decide any matter affecting the rights, interests, property, 
privileges, or liberties of any person.”  He determined that the prerogative writs were available to permit 
the Court to intervene regardless of whether the function of the tribunal or government power in 
question was judicial or quasi-judicial.  He held at 622 that “Even though the function is analytically 
administrative, courts may intervene in a suitable case.”  At 628 he wrote:
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Certiorari is available as a general remedy for supervision of the machinery of 
government decision-making.  The order may go to any public body with power to decide 
any matter affecting the rights, interests, property, privileges, or liberty of any person. 
 The basis for the broad reach of this remedy is the general duty of fairness resting on all 
public decision-makers.  

[emphasis added] 

Conclusions on Prerogative Remedies 

[50]            From this review of the authorities, I conclude the following: 
•         The JRPA is procedural not substantive legislation.  Thus the availability of the 

remedies of prohibition, certiorari, and mandamus are made available not pursuant to 
the statute, but only where they are otherwise available at common law; 

•         Prohibition and mandamus are not available to enforce private law rights even where 
the Crown is exercising these rights; 

•         Historically, prerogative remedies were only available to force a government delegate to 
conduct himself within the confines of a statutorily conferred power; and 

•         There is some authority for the proposition that the scope of prerogative writs has been 
expanded somewhat to enable their use to restrain government power exercised by 
bodies created pursuant to its prerogative power, where the public decision maker owes 
a duty of fairness to, and the decision affects, the rights of individuals. 

[51]            Applying these principles to this case, it may be helpful to first consider the source of the 
government’s power in negotiating and reaching the stage of initialling the TFNFA.  

Powers of the Crown 

[52]            The powers of the Crown are derived from two sources, statutes and common law: see Hogg & 
Monohan, Liability of the Crown, 3rd ed. (Toronto: Carswell 2000).  Statutory powers of the Crown are 
those defined or created by an Act of Parliament.  Crown prerogative is described as “the residue of 
discretionary or arbitrary authority which at any given time is left in the hands of the Crown.”  At 
page 16, Hogg and Monohan write that “the traditional view is that the term ‘prerogative’ should be 
confined to powers or privileges that are unique to the Crown.”  In this view, powers and privileges 
enjoyed equally with private persons are not, strictly speaking, part of the prerogative.  For example, 
the Crown has the power to acquire and dispose of property and to enter into contracts.  These powers 
have traditionally not been regarded as true prerogative powers because they are possessed by 
everyone. 
[53]            The power of the Crown to negotiate treaties with aboriginal groups is closer to the prerogative 
powers of the Crown than that of a private person because, in negotiating and concluding treaties, the 
Crown is fulfilling its constitutional duties to aboriginal peoples pursuant to s. 35 of the Constitution 
Act, 1982, being schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.  On this point, the Minister 
contends that by exercising only the powers of a private person, the Crown is contracting with another 
legal entity.  I disagree.  The power of the Crown to enter into treaties may be its natural person power 
to contract, but the basis for doing so is its constitutional imperative to take steps to “[reconcile] … the 
pre-existence of aboriginal societies with the sovereignty of the Crown”: Haida at para. 17.  As 
MacLachlin C.J.C. wrote at para. 20 of Haida, “Where treaties remain to be concluded, the honour of 
the Crown requires negotiations leading to a just settlement of aboriginal claims.” 
[54]            However, the prerogative remedies are designed to supervise the exercise of authority affecting
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an individual, particularly where the exercise of that authority has been done unfairly.  The authority is 
generally construed to be that exercised by a tribunal or body acting in a decision making capacity.  
This is the view expressed by Southin J.A. in Musqueam Indian Band v. British Columbia (Minister 
of Sustainable Resource Management), 2005 BCCA 128, 251 D.L.R. (4th) 717.  In Musqueam, the 
petitioner, the Musqueam First Nation, brought a petition for judicial review of the Minister’s decision to 
proceed with the sale of land to the University of British Columbia pending determination of the 
Musqueam’s claim of aboriginal title to the lands in issue.  Southin J.A. granted the injunction and 
ancillary relief but, in doing so, explained that judicial review was not the appropriate remedy.  At 
paras. 16 to 19, after posing the question “How should such a claim be raised?”, she stated: 

The Judicial Review Procedure Act, invoked below, is inapt to the claims asserted here 
because the appellant does not assert that the transaction in issue is not authorized by 
statute.  To put it another way, no administrative grounds are asserted.  I addressed this 
point of the scope of the Judicial Review Procedure Act in my judgment in Taku River 
Tlingit First Nation v. British Columbia (Project Assessment Director) (2002), 98 B.C.L.R. 
(3d) 16, 2002 BCCA 59, rev'd. 2004 SCC 74, at pages 28-30 (B.C.L.R.), and I shall not 
repeat what I there said. 
These cases arising from aboriginal land claims address themselves, in substance, not 
to whether powers conferred by an enactment are lawfully exercised, but to an 
overarching constitutional imperative.   
During argument in Skeetchestn Indian Band v. British Columbia (Registrar of Land 
Titles), supra, Mackenzie J.A. felicitously described a claim of an aboriginal right as 
"upstream" of the certificate of indefeasible title.   
I consider these claims of failure to consult and accommodate also to be upstream not 
only of the certificate of indefeasible title but also of the statutes under which the 
ministerial power has been exercised.  

[55]            And at para. 21 she said: 
I do not overlook what was said in Haida about the inutility in land claims cases of 
injunctions.  But, as I understand the reasons of the Chief Justice of Canada, she is 
addressing interlocutory injunctions in a proceeding to establish aboriginal title, whereas 
I am addressing injunctions both interlocutory and permanent in aid of a right to be 
consulted and accommodated, a related but different right unknown either to law or to 
equity before the judgment in Delgamuukw.   

[56]            In this case, counsel for the Minister argues that this case ought to be brought in the context of 
a declaratory action seeking a declaration that the Crown has a duty to consult and, if necessary, 
accommodate, and that in such an action, an injunction would be an effective remedy.  Mr. Grant, 
counsel for the Cook petitioners, says that he doubts injunctive relief would be granted largely because 
of the irreparable harm and balance of convenience test for an interlocutory injunction: see RJR-
MacDonald Inc. v. Canada, [1994] 1 S.C.R. 311, 111 D.L.R. (4th) 385. 

[57]            Mr. Devlin, counsel for Sencot’en Alliance, and Mr. Grant rely also on the fact that Haida, and 
many other “consultation” cases, were brought under the JRPA.  Counsel for the petitioners say that I 
should be persuaded by the fact that, in those cases, no procedural objection was made to the use of 
prerogative writs. 
[58]            These cases are discussed in Huu-Ay-Aht First Nation v. British Columbia (Minister of 
Forests), 2005 BCSC 697, 33 Admin. L.R. (4th) 123.  Dillon J. responding to a similar argument at 
paras. 93 through 104, noted that most cases involved a delegated decision-making process under a 
specific statutory enactment, usually a forestry act.  She wrote at paras. 98 and 104: 

Most of the cases on this subject have been commenced by petition (Haida, Squamish 
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Nation, Musqueam, and Gitanyow First Nation v. British Columbia (Minister of Forests), 
2004 BCSC 1734 (B.C. S.C.). In most of these cases, the 'decision' that led to the duty 
to consult was the original breach of Crown duty in issuance of the forestry licence in the 
first place. 
… 
In conclusion, declaratory relief has been granted by this court in several cases involving 
First Nations disputes concerning the duty to consult.  In regards to forestry decisions, 
declaratory relief stems from the initial decisions to issue timber licences.  In this case, 
the FRA initiative is a creature of statute, the Forestry Revitalization Act and the Forest 
Act, which enable the province to make specific agreements with First Nations regarding 
forest tenure. The FRA is the vehicle that the Ministry chose to deliver those specific 
agreements.  The concept of 'decision' should not be strictly applied when there is 
legislative enablement for a government initiative that directly affects the constitutional 
rights of First Nations.  This approach has been approved by the Supreme Court of 
Canada in Haida when it spoke of review of governmental action affecting the duty to 
consult.  The petitioners are entitled to seek the declaratory relief under the JRPA that 
the FRA policy does not meet the Crown's constitutional obligation to consult the HFN. 

[59]            The cases noted by Dillon J. involved the performance of a specific statutory power, which 
makes them distinguishable from the case before me.  For example, the Haida case turned on 
decisions by the Minister of Forests to grant Tree Farm Licenses under the Forest Act, R.S.B.C. 1996, 
c. 157.  In Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), 2004 
SCC 74, 245 D.L.R. (4th) 193, the judicial review was grounded in decisions to allow a mine to re-open 
under the Environmental Assessment Act, R.S.B.C. 1996, c. 119. 
[60]            I have, so far, primarily addressed the question of whether the Crown’s conduct in negotiating 
and signing a treaty is reviewable under the JRPA.  But the petitioners also argue that s. 4 of the 
TFNFA Act is a statutory enactment that would engage the Court’s judicial review jurisdiction.  Upon 
receiving Royal Assent, s. 4 of the TFNFA Act comes into force.  Section 4 states that, “the Lieutenant 
Governor in Council may authorize a member of the Executive Council to sign the TFNFA.” 
[61]            Section 27(1) of the Interpretation Act, R.S.B.C. 1996, c. 238, defines the “Lieutenant 
Governor in Council” as “… the Lieutenant Governor acting by and with the advice of, or by and with 
the advice and consent of, or in conjunction with, the Executive Council.” 
[62]            Section 27(1) of the Interpretation Act defines the “Executive Council” as “… the Executive 
appointed under the Constitution Act.” 
[63]            Section 9(1) of the Constitution Act, R.S.B.C. 1996, c. 66, states that “The Executive Council 
is composed of the persons the Lieutenant Governor appoints, including the Premier of British 
Columbia, who is president of the Executive Counsel.” 
[64]            The statutory power at issue under s. 4 is simply the power to appoint a person to do that which 
the legislature has already directed he do – sign the TFNFA Act.  This is not a statutory power of 
decision making.  As observed by counsel for the Minister, this case is not about the way in which the 
statutory power to appoint a Minister to sign the TFNFA Act may or may not be exercised.  I agree with 
this submission. 
[65]            The petitioners also rely on certain Orders in Council to ground their argument that the 
respondent Minister, and not the Crown, is not only the proper respondent, but that his authority to 
negotiate treaties is conferred by a statutory enactment.  The petitioners say at paras. 11 to 13 in their 
written submissions: 

The jurisdiction and legal authority of the Minister to negotiate the TFNFA derives from 
two enactments: 

(a)        Schedule A to the Order in Council No. 565, dated June 5, 2001, which 
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transferred “the duties, powers and functions of the Minister of Aboriginal Affairs 
and the Minister of Aboriginal Affairs respecting negotiations…and treated 
settlements…to the Attorney General and Minister Responsible for Treaty 
Negotiations.” 
(b)        Appendix A (p.4) of the Order in Council No. 450, dated June 16, 2005, 
which transferred “the duties, powers and functions of the Attorney General and 
Minister Responsible for Treaty Negotiations respecting negotiations…treaty 
settlement…to the Minister of Aboriginal Relations and Reconciliation. 

Being charged with public duty of treaty negotiations, the Minister had the responsibility 
to ensure that such negotiations and settlements proceeded in a constitutional fashion.  
In other words, the Minister must perform his duties in a constitutional manner. 
Such public duties, pursuant to valid enactments are reviewable by this Court pursuant 
to the Judicial Review Procedure Act. 

[66]            These enactments must be considered in the context of the general structure of the executive 
of government.  These Orders in Council are like many others – they describe the portfolios of a 
Minister.  The Constitution Act requires a government on taking office to appoint an executive and 
define their portfolios.  It does not follow that everything every Minister does in the performance of his 
ministerial duties is an exercise of a statutory power and reviewable under the JRPA.  

Conclusions as to Applicability of Prerogative Writs 

[67]            What is at issue here is not the specific power of appointment of the Lieutenant Governor in 
Council, but rather the duty of the Crown acting honourably to consult and accommodate the 
petitioners’ asserted aboriginal rights and title interests.  As Southin J.A. said this duty is “upstream” of 
the act of ratification and signing of the TFNFA. 
[68]            I conclude that when the Minister engaged in negotiations leading finally to the signing of the 
TFNFA Act, he was exercising either his prerogative powers or his natural person powers.  These 
powers precede the enactment of the TFNFA Act and are not dependent on the statutory power to sign 
the TFNFA delegated under the TFNFA Act.  
[69]            The prerogative remedies, to which the pragmatic and functional analysis (see Pushpanathan 
v. Canada (Minister of Employment and Immigration), [1998] 1 S.C.R. 1222, 11 Admin. L.R. (3d) 
130) would apply, do not easily lend themselves to a judicial review under the JRPA of the Minister’s 
conduct in negotiating a treaty with an aboriginal group. 
[70]            The statutory enactment circumscribes the JRPA analysis.  Did the delegated person comply 
with the statute when he exercised his decision making power?  Such an analytical paradigm does not 
apply here. 
[71]            The petitioners’ appropriate remedy is to commence an action to seek a declaration concerning 
the Crown’s responsibility to consult and accommodate, and, if necessary, interim relief.  Such a 
remedy affords all interested parties the opportunity to participate fully in the action.  Although Canada 
and the TFN participated as interveners at the hearing of this action and even though their interests are 
vitally affected, they did not have the full spectrum of participatory rights in the litigation.  
[72]            I conclude that this Court does not have jurisdiction pursuant to the JRPA to grant the remedies 
sought herein. 

Conversion to a Declaration 

[73]            Before turning to the merits of this case, I will consider if it is appropriate to convert these JRPA
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petitions to actions.  
[74]            There is authority for the proposition that in the course of a chambers application under R. 52
(11)(d) of the Supreme Court Rules, B.C. Reg. 221/90, the Court can convert a petition to an action 
and treat the matter as an interlocutory injunction in the context of an application for a declaration (see 
British Columbia (Minister of Forests) v. Okanagan Indian Band, 2001 BCCA 647, 208 D.L.R. (4th) 
301; Sherar v. Samson’s Poultry Farm (1973) Ltd. (1979), 15 B.C.L.R. 283, 12 C.P.C. 315 
(B.C.S.C.)).  Although at first blush this seems an attractive resolution to the procedural defect in these 
proceedings, I am not prepared to hear this matter as if it were now converted, because the Attorney 
General for Canada and the TFN are not parties in the existing action.  If they were full parties, they 
would have been in a position to tender affidavit evidence.  Although the TFN did tender affidavit 
evidence, Canada did not, perceiving that its role as an intervener precluded it from doing so.  In 
particular, Canada says it would have filed affidavits or called evidence dealing with the question of the 
non-derogation clause in the TFNFA.  The TFN says it would have sought orders permitting it to cross-
examine on the affidavits.  Consequently, although the parties may apply to convert this petition to an 
action in the future, it would not be in the interest of justice for me to treat it as such at this stage. 
[75]            As indicated above, I would also dismiss the petition on the substantive ground.  I therefore turn
now to the question of whether the Minister breached his constitutional duties and if so, what remedy 
would be appropriate to redress that harm. 

DUTY TO CONSULT AND ACCOMODATE 

Negotiation of TFNFA 

[76]            The circumstances leading to the initialling of the TFNFA are not in dispute.   
[77]            In September, 1992, Canada, British Columbia, and the First Nations Summit agreed to a treaty 
process for resolving disputes over aboriginal rights and title in British Columbia.  The process was 
based upon recommendations made by the British Columbia Claims Task Force (composed of 
representatives from British Columbia First Nations peoples, Canada, and the Province).  That task 
force recommended at point no. 8 that “First Nations resolve issues related to overlapping traditional 
territories among themselves.” 
[78]            The treaty process is voluntary and open to all First Nations in the Province.  A “First Nation” for 
the purpose of treaty negotiations under this process may be a band established under the Indian Act, 
R.S.C. 1985, c. I-5, a traditional tribal organization according to a hereditary system, or a tribal council 
which may be a political alliance of bands or tribes.   
[79]            There are 195 Indian Act “bands” eligible for enrolment in the BC Treaty process.  As of 
May 22, 2007, 108 bands were participating in treaty negotiations in the Province, representing 
approximately 55% of the eligible bands in the Province.   
[80]            The petitioners Tsawout, Tsartlip, and Pauquachin First Nations and the petitioners SFN are 
not in treaty negotiations. 
[81]            There are six stages to treaty negotiations under the BC Treaty process, they are as follows: 

STAGE 1:        Submission of Statement of Intent to Negotiate a Treaty 
STAGE 2:        Preparation for Negotiations 
STAGE 3:        Negotiation of Framework Agreement 
STAGE 4:        Negotiation of Agreement-in-Principle 
STAGE 5:        Negotiation to Finalize a Treaty 
STAGE 6:        Implementation of the Treaty
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[82]            The treaty negotiation process does not require a First Nation to prove, in the legal sense, its 
aboriginal rights and title.  The process is based on the assertion of the existence of aboriginal rights 
and title by the negotiating First Nation. This assertion is used by the Province for the purpose of 
identifying the interest or areas which the First Nation wishes to negotiate.  There is no evaluation or 
assessment of whether the asserted claims are sufficient to meet the legal criteria for the proof of 
aboriginal rights and title. 
[83]            For the purpose of the treaty negotiation process, neither Canada nor British Columbia accepts 
or denies any First Nation’s assertion of aboriginal rights or title. 
[84]            Under the British Columbia Treaty Process, the First Nations are allocated negotiation support 
funding. 
[85]            According to the affidavit of Bronwen Beedle, Chief Negotiator employed by the Ministry of 
Aboriginal Relations and Reconciliation and responsible for the TFN Treaty Table, at the outset of the 
treaty process, the parties determined that the most respectful way to address the resolution of overlap 
issues between First Nations was to ensure these issues were addressed internally between the First 
Nations first.  
[86]            Ms. Beedle acknowledges, and at the hearing counsel acknowledged that, where overlap 
concerns are not resolved between First Nations, the Province has a duty to consult with First Nations 
whose asserted aboriginal rights and/or title claims might be adversely impacted by the implementation 
or the operation of a treaty agreement. 
[87]            Ms. Beedle deposed that, during the course of negotiations under the British Columbia Treaty 
Process,: 

The Province has taken the view that the time to engage in these consultations is after 
the First Nations themselves have had an opportunity to try to resolve these disputes 
internally, and after a Final Agreement has been initiated thereby ensuring that the 
consultations have utility. 

[88]            Ms. Beedle also deposed that there are 53 Indian Bands and one other aboriginal group whose 
claimed traditional territory overlaps with that of the TFN.  (Since the commencement of these petitions, 
a third similar petition was filed by Chief (Richard) Harvey Alphonse on behalf of the Cowichan Tribes in 
Action Vancouver S076136.  The petition was not heard because the overlap issues were settled 
through negotiations between the Cowichan and the TFN.) 
[89]            Treaty negotiations with the TFN commenced on December 16, 1993.  The parties signed a 
framework agreement on August 2, 1997. 
[90]            On March 15, 2004, the TFN, British Columbia and Canada signed an Agreement-in-Principle 
(stage 4).  The Final Agreement (stage 5) was initialled on December 8, 2006. 
[91]            On July 25, 2007, the TFN voted in favour of ratifying the TFNFA.   
[92]            Ms. Beedle describes the process for ratification of the TFNFA: 

The process for ratification of the Final Agreement is governed by Chapter 24 of the 
TFA.  Now that the TFN has voted in favour of ratifying the TFA, the Province will take 
steps to introduce a settlement bill into the Legislature for the purpose of giving effect to 
the TFA.  Assuming the settlement bill is passed as an Act of the Legislature, the federal 
government would then seek Cabinet approval of the TFA.  Assuming the federal 
Cabinet approves the TFA, and all other obligations have been met, all three parties to 
the agreement, the Province, Canada and the TFN, would then sign the TFA.  Assuming 
the TFA is signed by all three parties, the federal government would then introduce a 
settlement bill in Parliament for the purpose of giving effect to the TFA.  Assuming the 
federal bill is introduced and passed as an Act of Parliament, the parties will then 
negotiate the effective date of the Treaty.  At present, I estimate that the effective date 
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for the TFA will be no sooner than January 1, 2009.

The SFN and the Sencot’en Alliance Consultation Efforts over the TFNFA 

[93]            I will now chronicle the efforts made by the SFN and the Sencot’en Alliance to consult with the 
Crown concerning the possible overlap of claims as between the traditional territories asserted by these 
petitioners, and those asserted by the TFN. 
[94]            On May 23, 2003, the SFN wrote to British Columbia and Canada stating that it was concerned 
about treaty negotiations with the TFN that affected the SFN rights and traditional territory and 
specifically requested British Columbia and Canada to directly engage with the SFN to resolve these 
issues. 
[95]            On August 6, 2003, the SFN’s legal counsel wrote to British Columbia and Canada expressing 
concern about the progress of the Tsawwassen treaty negotiations.  The SFN was concerned that 
treaty negotiations had reached the Agreement-in-Principle stage and would adversely impact the SFN 
claimed traditional territory.  In response to the August 6, 2003, letter, the Treaty Negotiation Office 
responded by advising the SFN that the Province did not require that shared territory (“overlap”) issues 
be resolved at the time a non-binding Agreement-in-Principle is signed.  The Treaty Negotiation Office 
indicated it hoped that direct discussions between the TFN and its neighbours would be productive and 
satisfactory, but acknowledged the serious nature of the issues raised.  
[96]            By letter dated October 7, 2003, the federal Minister of Indian Affairs and Northern 
Development also responded to the August 6, 2003, letter.  The Minister advised the SFN that “Canada 
continues to support the recommendation of the British Columbia Task Force that First Nations resolve 
shared territory issues among themselves.” 
[97]            In 2006 and 2007, the SFN and the Sencot’en Alliance requested meetings with Canada, 
British Columbia and the BC Treaty Commission to discuss their concerns about how their rights were 
being ignored and adversely impacted by the Tsawwassen Treaty Negotiations and Agreements.  They 
also requested funding to effectively engage in consultations. 
[98]            Neither government consulted with the SFN or the Sencot’en Alliance prior to the December 8, 
2006, initialling of the TFNFA.   
[99]            On January 2, 2007, Canada and British Columbia jointly wrote to the Sencot’en Alliance 
stating, among other things,: 

The purpose of this letter is to begin a process of consultation with you with respect to 
the initialled TFNFA.  In particular, the governments of Canada and British Columbia 
seek your views on how the TFNFA may adversely affect Sencot’en Alliance First Nation 
claims to aboriginal rights or title…As a next step, we would like to arrange a meeting in 
early 2007…We propose that the Chief Negotiators for Canada and British Columbia 
would provide an overview of key provisions in the final agreement and invite your views 
on any potential impacts… 

[100]        A similar letter was sent to the SFN.   
[101]        On January 16, 2007, Eric Pelkey of the Sencot’en Alliance responded to the aforesaid offer as 
follows: 

We have received a letter from Mr. Tim Koepke, Chief Federal Negotiator for the 
Tsawwassen Treaty suggesting that he will organize a meeting.  This is not acceptable 
to us, since we are interested only ensuring that this treaty not be signed off by your two 
governments until our issues are resolved…We request a meeting with the 
Governments of Canada and British Columbia, Tsawwassen First Nation and Mr. Steven 
Point, of the BC Treaty Commission to discuss these matters...
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[102]        On January 29, 2007, Mr. Point wrote back to the Sencot’en Alliance indicating that he would 
convene such a meeting.  The meeting was convened on March 16, 2007.  Ms. Beedle deposes in her 
affidavit that the purpose of the meeting was to discuss overlap issues arising from the proposed 
TFNFA, but that Eric Pelkey declined to hear the overview presentation indicating that the Sencot’en 
Alliance needed funding to prepare for consultations.  Canada and the Province agreed to receive and 
review a budget proposal to support their consultation requirements.  Minutes of the March 16, 2007, 
meeting disclose that representatives of the SFN and the Sencot’en Alliance were in attendance as well 
as the TFN, Canada Treaty Negotiators, British Columbia Negotiators and British Columbia Treaty 
Commissioners.  Mr. Pelkey, on behalf of the Sencot’en Alliance, explained the Sencot’en Alliance 
history and that the TFN core areas did not extend into Sencot’en Alliance territory with the possible 
exception of the some shared sites.  He expressed concern about lack of consultation by government 
and infringement of the Sencot’en Douglas Treaty rights (which I will discuss below).  Representatives 
of the SFN indicated that they did not oppose the TFNFA as long as there was no infringement of their 
rights.  The TFN indicated that it had no intention of affecting the Sencot’en Alliance rights.  Canada 
and British Columbia proposed to outline how the TFNFA addressed potential infringements and to give 
an overview presentation, but the SFN and the Sencot’en Alliance representatives declined to hear the 
government’s presentation, indicating that they needed time to address questions with their 
communities and to seek legal advice and also that they needed resources for consultation.  They were 
invited to provide a budget for consultation to the Treaty Commission. 
[103]        On March 23, 2007, Eric Pelkey requested funding for consultation in the amount of $83,500. 
[104]        On May 9, 2007, the Treaty Negotiation Office indicated that they would fund the Sencot’en 
Alliance and the SFN $15,000 each to undertake consultation activities for assessing areas of potential 
overlap between the TFNFA and the petitioners asserted aboriginal claims. 
[105]        On May 29, 2007, another meeting was convened between the Sencot’en Alliance, the SFN 
and the treaty negotiators.  Canada and the Province tried to make the overview presentation again, 
but the SFN and the Sencot’en Alliance declined to receive the presentation.  Ms. Beedle is reported to 
have apologized for the delay in funding; indicated that there were changes at the very end of the 
negotiation process that would have been premature to consult about until the end and indicated “yes 
we should have consulted sooner.”  She is reported to have said that the presentation is a consultation 
tool and some of their questions would be answered in the presentation “and that the non-derogation 
[provisions in the TFNFA] help to protect their interest in the Gulf Islands.”  Mr. Pelkey of the Sencot’en 
Alliance indicated that they needed funding for an independent legal review of the impact of the 
proposed treaty and the funding and the time that were provided were insufficient.  Canada and the 
Chief Federal Negotiator wrote Mr. Pelkey on July 9, 2007, suggesting the third consultation meeting 
take place in July, and acknowledging that the SFN had filed the within petition on June 29, 2007.   
[106]        On July 11, 2007, Mr. Pelkey of the Sencot’en Alliance set out their position. The following is 
the full text of this letter: 

Dear Ms. Beedle and Mr. Koepke: 
I saw your joint letter Tuesday, since it was received late on Monday afternoon. 
Sencot’en C’A,I, Newel has been actively seeking discussions with the two governments 
around the possible infringements of Sencot’en rights by the Tsawwassen Treaty for a 
number of years.  However in order for there to be effective discussions, Sencot’en must 
have access to unbiased information and advice so that Sencot’en leaders, members 
and communities can make a fair assessment of the impacts on Sencot’en existing 
rights, or the treaty proposed.  
So far there have been no “consultation” meetings between either government and the 
Sencot’en C’A,I, Newel.  If you recall, at our first meeting with yourselves, Tsawwassen 
and the Treaty Commission on March 16th, 2007, we specifically declined to have any 
discussion at all about the Tsawwassen Final Agreement, since we had no ability to 
review the document with any understanding of the context and detail which produced it, 
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nor did we have any independent legal advice so that we could begin assessing the 
Tsawwassen Final Agreement. 
In March you expressed concern that we had refused to listen to your presentation on 
the TFA.  As we stated at the time, we needed the resources so that we could undertake 
our own review, before we listened to your views on the document.  We still have that 
concern. 

We attended the May 29th 2007 meeting and received at that meeting slightly less 
money than the small legal budget for a first review of the Tsawwassen Final Agreement 
which had been part of our much larger funding request in March.  There are no 
resources for the Sencot’en C’A,I, Newel to interact with the lawyer we wanted to hire, or 
to hold Sencot’en C’A,I Newel meetings, or to undertake any of the fundamental 
background work so that we could do any assessment at all of what this Treaty might 
mean in relation to our interests. 
We came in May, specifically to ask some questions about where our opportunity was 
for appropriate discussions with both governments, leading to accommodation of our 
interests.  We had expected a response that reflected the government’s legal 
responsibility to engage in consultation leading to accommodation. 
At that meeting both of you made it clear that one of the important options for 
accommodation, was not available to us.  Specifically there appeared to be no ability for 
your two governments to change the terms of the Tsawwassen Final Agreement to 
accommodate our rights prior to the ratification vote.   
Instead, all that you appeared to want to discuss was the “non-derogation” clause.  Both 
governments seemed to think that using these phrases somehow protected our 
interests.  We did ask questions about what it meant, but did not hear the answers we 
expected from government. 
We understand that the purpose of “consultation” is to avoid infringements of all the 
elements in our bundle of rights; to accommodate them wherever possible, and to 
mitigate whatever impacts there might prove to be. 
As it was described to us by you in our meeting, it appears that these “non-derogation” 
clauses mean we have to go to court to establish our existing Section 35 rights.  We 
thought that recent Court rulings meant we didn’t have to do that any more.  We think 
that is not lawful to force any First Nations to go to court to prove our Constitutionally 
Protected rights, BEFORE the governments are willing to identify, accommodate, and 
possibly mitigate that infringement. 
Sencot’en C’A,I, Newel has been asking for the discussions which would lead to a 
consultation process to begin since 2005.  Sencot’en C’A,I, Newel will meet with the 
Crown provided that all accommodation measures are on the table and that the meeting 
will be more than just an opportunity to blow off steam.  Such accommodation measures 
must include consideration of amendments to the Final Agreement prior to ratification. 
Sincerely yours 
Eric Pelkey, Coordinator, Sencot’en C’A,I, Newel. 

[107]        On August 2, 2007, British Columbia wrote to the Sencot’en Alliance stating: 
I want to emphasize firstly that our position is not that the Sencot’en must prove their 
rights and title claims in court before the Crown is obliged to consult with respect to 
potential infringements that might arise out of the Tsawwassen Treaty.  However, it is 
important to bear in mind that the non-derogation clause in the Tsawwassen Treaty 
completely protects these rights, once proven, from any adverse impact arising from the 
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operation of the Treaty. 

[108]        The letter also stated that: 
In a preliminary review of the ethno historic evidence related to the rights and title claims 
of the Semiahmoo and the Sencot’en, it does not appear to us that the Tsawwassen 
Final Agreement will have any appreciable affect on these claims. 

[109]        No further consultation has taken place. 
[110]        Mr. Pelkey describes the Crown’s position in the following way: 

•         The Crown has been aware of the Sencot’en concerns for some time and 
decided to delay consultation; 

•         The Crown believed that to consult before the details were “firm” would not be 
useful; and  

•         The rights under the TFNFA are not exclusive rights that could adversely affect 
the rights of the Sencot’en First Nation members. 

[111]        This is a fair statement of the Crown’s position, including at this hearing. 
[112]        Mr. Pelkey expresses concerns that the TFNFA will make it more difficult for members of the 
Sencot’en Alliance to hunt and fish in their traditional territories. 

Tsawwassen Evidence Concerning its Efforts to Negotiate Overlaps and Petitioners Response 

Semiahmoo 

[113]        The TFN filed its territorial claim in the British Columbia Treaty process in 1993.  Ms. Beedle 
deposes that: 

The TFN treat negotiation completed Stage 2 (declared ready for negotiations) in 
October, 1995, and the parties signed a Framework Agreement (Stage 3) on August 2, 
1997.  On the question of overlaps, the Framework Agreement states that the TFN “will 
make best efforts to resolve overlaps with First Nations who claim to have an overlap.” 

[114]        The TFN contacted other aboriginal groups with whom it might have shared overlapping 
territorial claims. 
[115]        The TFN says in its written submissions as follows: 

As early as the spring of 1995, TFN have attempted to engage with the Petitioners about 
the treaty.  TFN first wrote to SFN in April 1995 to specifically request if TFN’s Statement 
of Intent boundary appeared to overlap with SFN’s asserted traditional territory.  TFN 
invited them to provide information.  SFN was unresponsive.  From 1995 to 2007, TFN 
wrote SFN at least 13 times about the Treaty or to meet with them.  The record is clear 
that TFN efforts to engage with SFN were generally met with silence.  Moreover, what 
little correspondence was generated by or on behalf of SFN about the treaty was either 
copied to TFN or it was obtained by TFN from secondary sources.  With the exception of 
one reply letter from SFN dated July 17, 1999, TFN has never received a written letter 
directly from SFN about the Treaty. 

[116]        This paragraph is based largely on the evidence of Chief Kimberly Baird. 
[117]        In written submissions, the TFN argue that there would be no irreparable harm to the petitioners 
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were the TFNFA to be ratified by the Crown. 

[118]        Chief Cook disputes the affidavit evidence of Chief Baird about attempts to meet.  However, I 
find the affidavit evidence of Chief Baird persuasive.  Chief Cook does not specifically respond in his 
affidavits to the detailed assertions about the TFN’s efforts to meet with the SFN.  I accept Chief Baird’s 
evidence about the TFN efforts to negotiate overlap or shared territory agreements with the SFN. 
[119]        Chief Cook appears to take the position that he will not meet with the TFN unless they commit 
to the possibility of changing the TFNFA.   
[120]        I have reached the conclusion that the TFN made numerous efforts to engage the SFN in 
discussion about potential overlaps between their traditional territories, but the SFN declined to enter 
into any dialogue on the question directly with the TFN. 

Sencot’en 

[121]        Chief Baird deposes that the Sencot’en Alliance did not respond to the TFN efforts to address 
overlapping claims.  Her first indication of an expressed overlap issue with the SFN was when she 
received (from, as she says, “secondary sources”) a copy of the Sencot’en Alliance “Territorial 
Declaration” in 2006.  I infer from her affidavits that prior thereto she was not aware of potentially 
overlapping claims of the Sencot’en Alliance.   
[122]        The Sencot’en Alliance and the TFN began directly communicating about overlap issues in 
January 2007.  The first meeting, which involved representatives from the Sencot’en Alliance, the TFN, 
the Province, Canada and the BC Treaty Commission, was held on March 16, 2007.  The minutes of 
the meeting show that the Sencot’en representatives indicated that they thought they should work out 
shared territory arrangements amongst the First Nations, as they would have traditionally.  A second 
meeting, the “Cultural Event”, was held on June 28, 2007. 
[123]        Chief Baird described the June 28, 2007, meeting (the “Cultural Event”) with the SFN, the 
Sencot’en Alliance, and The Honourable Steven Point, Chief Treaty Commissioner.  The meeting 
primarily addressed harvesting and resource sharing, which she thought was the primary concern of 
the Sencot’en Alliance.  Chief Baird said the meeting closed with a commitment to further meetings 
concerning overlap and shared territory issues.  But on June 29, 2007, this petition was filed.  The 
petitioners say that they were informed by Canada and British Columbia on May 29, 2007, that there 
would not be substantive changes to the TFNFA unless all three parties to the TFNFA agreed to a 
change. 
[124]        The explanation for the petitioners’ reticence is that it is the Crown’s responsibility to negotiate 
with them, and that responsibility cannot be delegated.  Chief Cook explains his position in his affidavit 
(paras. 9 to 13 and 16):  

In further response to paragraph 23 the Minister has refused to confirm that he will not 
complete the ratification by the Province or sign the Final Agreement until the 
consultation process with Semiahmoo has been completed. That is the reason it has 
been necessary for us to come to the courts to protect our rights for proper consultation 
and accommodation. 
In answer to paragraph 29 of the Beedle Affidavit, Semiahmoo and Sencot’en were 
aware of what the “Overview Presentation” was intended to be, as a result of 
discussions with other First Nations with whom Canada and British Columbia had met. 
The “Overview Presentation” is a standard Powerpoint presentation given by Canada 
and the Province to explain the non-derogation clause. 
Because this was a standard presentation which would be given to any First Nation 
interested in the Tsawwassen agreement, we were concerned that it was neither 
intended to nor did it address the specific impacts on Semiahmoo. Furthermore, prior to 
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meaningful consultation, we had to have the resources to conduct an independent 
review of the Final Agreement. 
In answer to paragraph 36 of the Beedle Affidavit and Exhibit ‘Z” to the Beedle Affidavit, 
the very problem raised by the Minister in his response is that the non-derogation 
provisions in the Tsawwassen treaty will only protect those rights that have been proven 
in a court of law. The refusal of the Crown representatives to recognize that 
accommodation may require changes to the final agreement prior to ratification has 
necessitated the Semiahmoo to bring this action to protect our rights to proper 
consultation in accordance with the mandate of the Supreme Court of Canada in the 
Haida decision. 
Furthermore, as of June 28, 2007 when the Tsawwassen were directly asked if they 
would agree to changes to the Final Agreement in order to address the consultation 
issue, they refused to reply. 
… 
In further answer to the Beedle Affidavit and in particular Exhibit “Z”, the author of the 
letter is the Chief Negotiator for the Province who has been immersed in Tsawwassen 
negotiations and therefore has a vested interest in ensuring finalization and ratification of 
the Tsawwassen treaty. The Minister has not appointed a neutral representative who 
could objectively assess the strength of claim of Semiahmoo and the potential impact of 
this treaty on Semiahmoo. Furthermore, the Minister through his representative Ms. 
Beedle has pre-judged the Provincial and Federal Crown “will always be able to meet 
their obligations and consult and accommodate any adverse impacts on the asserted 
rights of the Semiahmoo and Sencot’en” which effectively precludes any meaningful 
consultation as the Crown’s representatives have effectively decided that there will be no 
necessity for any modification or change to the Tsawwassen Final Agreement as the 
impacts will be minimal and all impacts can be addressed. 

[125]        From this background it is clear that the Crown relied on the policy articulated in the British 
Columbia Claims Task Force that overlapping claims of aboriginal groups should first be negotiated 
between these groups.  It is equally clear that the petitioners, unlike most other aboriginal groups with 
potentially overlapping claims with the TFN, chose not to enter into any discussions with the TFN.  The 
petitioners do not recognize any obligation on their part to negotiate with the TFN.  They say the 
Crown’s honour obliges the Crown to negotiate with the petitioners. 

The TFNFA  

[126]        The pertinent provisions of the TFNFA, for the purposes of these reasons for judgment, are the 
non-derogation provisions, the ratification provisions, the minor changes before signing provision, and 
the implementation provisions.  These provisions are set out in the Appendix to this judgment.  
[127]        The non-derogation provision provides that nothing in the agreement affects the aboriginal 
rights of aboriginal groups who are not a party to the TFNFA. 
[128]        The ratification provisions require ratification by the TFN, British Columbia, and Canada.  The 
Province and Canada must enact settlement legislation in order to ratify the TFNFA. 
[129]        The minor changes before signing clause permits the parties to make only minor changes to 
the TFNFA before it is signed. 
[130]        The implementation provisions provide for a ten-year implementation period.  The effective date 
of the TFNFA, from which date the implementation provisions begins to run is, according to Ms. Beedle, 
left open for negotiation.  She expects the effective date to be no sooner than January 1, 2009.
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The Issues 

[131]        The issue raised by these petitions, assuming there is no procedural impediment, is whether 
ratification of the TFNFA by the designated Minister fetters the Crown’s ability to honour its 
constitutional obligations to the petitioners.  The petitioners argue that the Minister ought to have 
consulted with them with respect to their overlapping claims prior to concluding negotiations over the 
TFNFA.  They argue that the Minister is committed to implementing the TFNFA without any significant 
change and thus will have no ability to consult and accommodate their aboriginal interests after the 
ratification of the TFNFA. 
[132]        British Columbia acknowledges its duty to consult with other aboriginal groups that have 
overlapping claims and, where infringement is demonstrated, to accommodate the infringed interest.  
British Columbia says that the Non-Derogation provision in the TFNFA preserves the aboriginal 
interests of the petitioners.  The provision acknowledges the Province’s obligation to consult about any 
potential infringement.  
[133]        The TFN argues that it repeatedly invited the petitioners to discuss resolution of any 
overlapping claim issues as the TFN progressed through the treaty negotiation process, but the 
petitioners were unresponsive.  The TFN argues that the TFNFA does not infringe the aboriginal 
interest of the petitioners. 
[134]        Canada supports the position of British Columbia and the TFN. 

ANALYSIS 

The Nature of the Alleged Infringement on the Aboriginal Claims of the Semiahmoo Petitioners 

[135]        The SFN claims in its petition that its traditional territories have been demarcated through 
extensive archaeological and ethnographic studies.  The SFN claims that its traditional territory includes 
much of Boundary Bay.  So does the TFN. 
[136]        At paras 37 to 38 of the SFN petition, it is alleged that the TFNFA grants rights to what is 
defined as “Other Tsawwassen Lands”.  It is alleged that these Other Tsawwassen Lands fall within the 
SFN traditional territory.  The aerial photo map annexed to the Liesch affidavit filed by British Columbia 
identifies and locates these lands within the SFN traditional territory.  It is a very, very small fraction of 
the total claimed traditional territory.  Chief Baird’s response to this asserted infringement is that these 
lands will be under the jurisdiction of the Corporation of Delta, and that it is not clear how the TFNFA 
will impact the SFN’s claimed aboriginal rights in respect to this parcel of land. 
[137]        At paras. 39 to 40 of their petition, the SFN alleges that the TFNFA will transfer to the TFN, in 
fee simple, several parcels of land that are within the SFN traditional territory.  Chief Baird deposes at 
para. 143 of her first affidavit: 

The Sencot’en refer to their “absolute” aboriginal title and their rights to their core 
territory in the June 21, 2006, Sencot’en Territorial Declaration.  Otherwise, neither the 
SFN nor the Sencot’en petitioners make clear whether they claim rights and title to their 
asserted territory. 

[138]        At paras. 41 to 45 of the petition, the SFN complains that the TFNFA grants the TFN extensive 
fishing rights in Boundary Bay.  The SFN claims that Boundary Bay is within its traditional territory.  
Chief Baird responds to these paragraphs of the petition at paras. 163 to 176 of her first affidavit and 
para. 7 of her second affidavit.  She points out that the TFNFA includes both a commercial fishery and 
an aboriginal food, social and ceremonial fishery.  She highlights some key components of the complex 
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fishery regime, some of which will not operate under the TFNFA, but rather under a non-treaty side 
agreement.  She highlights the fact that the commercial fishery is an abundance based fishery and that 
it will be governed by a Joint Fisheries Committee.  She says that the TFN does not gain a priority over 
other users, including the SFN, under the TFNFA. 
[139]        At paras. 46 to 48 of the petition, the SFN complains that the TFNFA purports to grant to the 
TFN the right to harvest wildlife in an area that is within the SFN’s traditional territory.  Chief Baird says 
the wildlife harvesting rights granted are limited because the TFN reserve is within a heavily urbanized 
area.  Chief Baird notes that the TFN agreed that its hunting in Burns Bog would be in compliance with 
the Burns Bog Management Agreement, which prohibits hunting in Burns Bog except in accordance 
with laws of general application.  Chief Baird also notes that the TFN right to harvest wildlife under the 
TFNFA is non-exclusive and therefore does not limit or preclude other First Nations from also 
harvesting wildlife. 
[140]        At paras. 49 to 50 of the petition, the SFN complains that the TFNFA grants to the TFN the right 
to harvest migratory birds in an area that is in part of the SFN traditional territory.  Chief Baird says that 
the rights granted under the TFNFA are subject to conservation, public health and public safety 
measures and are non-exclusive and therefore do not limit or preclude other First Nations from also 
harvesting migratory birds. 
[141]        At paras. 51 to 53 of the petition, the SFN complains that the TFNFA grants to the TFN the right 
to gather plants in an area that is within the SFN traditional territory.  The SFN also complains that the 
TFNFA grants to the TFN rights of ownership of trees and other forest resources that lie within the 
SFN’s traditional territory.  Chief Baird notes the geographic limitations to this right given the urban 
nature of the TFN claimed territory.  She also notes that the right is non-exclusive, thus not limiting the 
same rights of other First Nations. 
[142]        At paras. 54 to 55 of the petition, the SFN complains that the TFNFA grants to the TFN the right 
to harvest renewable resources in National Parks and National Marine Conservation Areas that are 
located in the SFN traditional territory.  Chief Baird again notes that the right is non-exclusive and does 
not limit other First Nations from harvesting renewable resources. 
[143]        At para. 56 of the petition, the SFN complains that the TFNFA grants to the TFN the right to 
make agreements related to preserving cultural resources in territory that the SFN says falls within its 
own traditional territory, and is on Crown land.  The SFN alleges that these provisions give priority to 
the TFN over these cultural sites.  Chief Baird notes that the TFNFA does not grant a priority to the TFN 
but rather it simply provides for the TFN’s participation.  She notes that the cultural resource rights are 
permissive and non-exclusive.  She also notes that: 

Pursuant to the TFNFA (Chapter 14, clause 27), where there are competing claims to 
archaeological human or associated burial objects, the TFN must provide Canada or 
British Columbia with written confirmation that the claim has been resolved before the 
transfer proceeds. 

The Nature of the Alleged Infringement on the Aboriginal Claims of the Sencot’en Alliance 

[144]        The Sencot’en Alliance asserts claims to aboriginal title and rights over a territory including, but 
not limited to, the islands in the Strait of Georgia.  They assert that they have exclusively used and 
occupied the Saanich Peninsula, all of the Southern Gulf Islands, Point Roberts, Boundary Bay, and the 
Lower Fraser River, in the Strait of Georgia, since time immemorial.  
[145]        The affidavit of Eric Pelkey, Coordinator of the Sencot’en Alliance Steering Committee, notes 
that the TFN Statement of Intent, was filed in 1993, giving notice of the TFN’s intent to negotiate a 
treaty, including a description of the territory.  The Statement of Intent was posted on a public website 
associated with the Treaty Commission, and thus was entered into the public domain. 
[146]        The Sencot’en Alliance point out that the TFN has no reserves on the Southern Gulf Islands, 
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whereas six reserves were set aside for the Sencot’en Alliance on the Southern Gulf Islands by the 
Joint Reserve Commission in 1877.  Linda Vander Berg indicates in her affidavit that the Joint Reserve 
Committee did not encounter overlapping land use issues in allotting the Saanich reserves.  This, the 
Sencot’en Alliance says, is evidence of the superior strength of the Sencot’en Alliance’s claim to those 
islands, compared to the assertion of the TFN to the same territory.   
[147]        The Sencot’en Alliance objects to the TFNFA grant of aboriginal rights to the asserted 
Sencot’en Alliance territory.  They say that the TFN have been granted rights in territory that from time 
immemorial has been recognized as core undisputed territory belonging to the Sencot’en Alliance.  
They say that the TFN should not have been granted aboriginal rights under the TFNFA on the 
Southern Gulf Islands.   
[148]        The Sencot’en Alliance also rely on their Douglas Treaty rights.  The North Saanich First 
Nations (part of the Sencot’en Alliance) signed the Douglas Treaty in 1852.  It provides, “…it is also 
understood that we are at liberty to hunt over the unoccupied lands, and to carry on our fisheries as 
formerly.” 
[149]        Counsel for the Sencot’en Alliance petitioners was candid in telling me that he had no evidence 
and indeed no idea how the TFNFA would adversely affect his client’s aboriginal or Douglas Treaty 
rights. 
[150]        Mr. Grant, for the SFN petitioners, when asked to identify specific areas of infringement, 
described broad general concerns that impacted almost every substantive area of the TFNFA. 
[151]        I have concluded it would be inappropriate, at this time, for me to make findings of fact as to the 
strength of the petitioners’ aboriginal claims.  There is conflicting evidence concerning the historical 
record of the TFN use of Boundary Bay.  Historical use of Boundary Bay is just one example of an 
issue of a dispute that I cannot resolve on the affidavit evidence before me.  The best I could conclude 
is that the petitioners have demonstrated credible claims about their asserted traditional territories. 
[152]        Unlike the chambers judge in Haida, I am not able to determine that the petitioners have strong 
prima facie claims or otherwise.  I have not had the benefit of appropriate testing of the conflicting 
affidavits tendered by the parties.   
[153]        It is not, therefore, possible on the basis of the affidavit evidence to reach more specific 
conclusions as to potential infringement of the petitioners’ aboriginal rights or title by the TFNFA.  There 
is no obvious case of immediate or irreparable harm to those rights.  The petitioners argue that they 
cannot be more specific about the potential infringement until they have had an opportunity to consult 
with the Crown and understand the implications of the TFNFA. 
[154]        The burden of the evidence relied upon by the TFN is that there is no infringement and that the 
petitioners cannot demonstrate any irreparable harm or indeed any harm at all. 
[155]        The burden of the evidence and submissions of the petitioners is that it is obvious certain rights 
have been granted to the TFN in traditional territory of both petitioners.  They say that if the TFNFA is 
ratified the “ship will have left the dock” and they will have no ability to seek accommodation from the 
Crown if a fuller analysis of the TFNFA demonstrates a strong prima facie case that their rights have 
been infringed. 

The Haida Decision 

[156]        I now turn to a consideration of the Haida decision, the Supreme Court of Canada authority 
relied on by all parties.  The Haida case explains the duty to consult. 
[157]        The facts in Haida presented a far less complicated scenario than is before me.  As noted by 
MacLachlin C.J.C. and as found by the chambers judge, the Haida Nation had a strong prima facie 
claim to the Haida Gwaii islands.  There was no competing claim by another First Nation.  The Crown 
held legal title to the lands claimed by Haida Gwaii and had granted Weyerhaeuser the right to harvest 
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the forests in certain parts of those lands.  The Haida people asserted a claim to title to the land on 
which the right to harvest the forest had been granted by the Crown to Weyerhaeuser. 
[158]        At para. 7, MacLachlin C.J.C. noted: 

The stakes are huge.  The Haida argue that absent consultation and accommodation, 
they will win their title but find themselves deprived of forests that are vital to their 
economy and their culture.  Forests take generations to mature, they point out, and old-
growth forests can never be replaced.  The Haida's claim to title to Haida Gwaii is strong, 
as found by the chambers judge.  But it is also complex and will take many years to 
prove.  In the meantime, the Haida argue, their heritage will be irretrievably despoiled. 

[159]        The Court held that the Crown, not Weyerhaeuser, had a duty to consult with and 
accommodate the interests of the Haida people before transferring the license. 
[160]        The judgment in Haida holds that the honour of the Crown may require the Crown to consult 
and accommodate where its actions may infringe aboriginal rights and title claimed but not yet proven: 
see Haida at para. 27. 
[161]        Also Haida holds that all or nothing injunctive relief is not necessarily the appropriate remedy 
because the balancing of convenience tests may work against petitioners unfairly.  Haida is not 
authority for the proposition that the Crown is relieved of its duty to consult and accommodate when the 
object of the alleged infringement is a treaty with another aboriginal group. 
[162]        I agree with the petitioners that the Crown cannot run roughshod over one group’s potential and 
claimed aboriginal rights in favour of reaching a treaty with another (see Haida at para. 27). 
[163]        As to when the duty to consult arises, MacLachlin C.J.C. said at para. 35: 

But, when precisely does a duty to consult arise? The foundation of the duty is the 
Crown's honour and the goal of reconciliation suggest that the duty arises when the 
Crown has knowledge, real or constructive, of the potential existence of the Aboriginal 
right or title and contemplates conduct that might adversely affect it: see Halfway River 
First Nation v. British Columbia (Ministry of Forests), [1997] 4 C.N.L.R. 45 (B.C.S.C.), at 
p. 71, per Dorgan J. 

[164]        At para. 20, MacLachlin C.J.C. described the obligations of the Crown to attempt to negotiate 
treaties: 

Where treaties remain to be concluded, the honour of the Crown requires negotiations 
leading to a just settlement of Aboriginal claims: R. v. Sparrow, [1990] 1 S.C.R. 1075, at 
pp. 1105-6. Treaties serve to reconcile pre-existing Aboriginal sovereignty with assumed 
Crown sovereignty, and to define Aboriginal rights guaranteed by s. 35 of the 
Constitution Act, 1982. Section 35 represents a promise of rights recognition, and "[i]t is 
always assumed that the Crown intends to fulfil its promises" (Badger, supra, at para. 
41). This promise is realized and sovereignty claims reconciled through the process of 
honourable negotiation. It is a corollary of s. 35 that the Crown act honourably in defining 
the rights it guarantees and in reconciling them with other rights and interests. This, in 
turn, implies a duty to consult and, if appropriate, accommodate. 

[165]        And at paras. 26 and 27, she explained the obligations of the Crown to consult and 
accommodate even before aboriginal claims were legally proven: 

Honourable negotiation implies a duty to consult with Aboriginal claimants and conclude 
an honourable agreement reflecting the claimants' inherent rights. But proving rights may 
take time, sometimes a very long time. In the meantime, how are the interests under 
discussion to be treated? Underlying this question is the need to reconcile prior 
Aboriginal occupation of the land with the reality of Crown sovereignty. Is the Crown, 
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under the aegis of its asserted sovereignty, entitled to use the resources at issue as it 
chooses, pending proof and resolution of the Aboriginal claim? Or must it adjust its 
conduct to reflect the as yet unresolved rights claimed by the Aboriginal claimants?  
The answer, once again, lies in the honour of the Crown. The Crown, acting honourably, 
cannot cavalierly run roughshod over Aboriginal interests where claims affecting these 
interests are being seriously pursued in the process of treaty negotiation and proof. It 
must respect these potential, but yet unproven, interests. The Crown is not rendered 
impotent. It may continue to manage the resource in question pending claims resolution. 
But, depending on the circumstances, discussed more fully below, the honour of the 
Crown may require it to consult with and reasonably accommodate Aboriginal interests 
pending resolution of the claim. To unilaterally exploit a claimed resource during the 
process of proving and resolving the Aboriginal claim to that resource, may be to deprive 
the Aboriginal claimants of some or all of the benefit of the resource. That is not 
honourable.  

[166]        Although the honour of the Crown cannot be delegated (see Haida at para 53), it is not 
dishonourable for the Crown to encourage aboriginal groups to consult and reach agreement in respect 
to overlapping claims.  The Crown may set up regulatory schemes to address procedural requirements 
of consultation (see Haida at para. 51), and may delegate procedural aspects to third parties. 

Other Overlap Cases 

[167]        It may be helpful to review other judgments of this Court concerning overlap claims. 
[168]        In Chief Allan Apsassin et al v. Attorney General (Canada) et al, 2007 BCSC 492, [2007] 
B.C.J. No. 726 (QL), the petitioner sought an interlocutory injunction to prevent the Lheidli T’enneh 
Final Agreement from coming into force as a treaty. R.D. Wilson J. held at paras. 27, 32 and 35 as 
follows: 

Substantively, the nugget of the plaintiffs' assertion of irreparable harm, is that if the 
ratification process is not stopped now, accommodation opportunities available, prior to 
ratification, will disappear, after ratification.  The plaintiffs will lose the opportunity to be 
consulted about the potential effect of the Lheidli T'enneh final agreement on existing 
Treaty No. 8 rights, while accommodation measures such as changes to that final 
agreement are still possible.  Once the ratification process starts, say the plaintiffs, all 
such measures are precluded. 
… 
The present case is not a case of the permanent alteration of geography by road 
construction; or the clear cutting of a forest, as in Haida.  I am not persuaded that refusal 
of an interlocutory injunction at this stage, in this case, will deny the plaintiffs their 
remedy. 
… 
Accordingly, I do not accept the plaintiffs' propositions referred to above.  In my view, the 
plaintiffs' negotiating position does not change.  If the plaintiffs are successful at the trial 
of their action, then the defendants will find that they have accomplished a nullity.  The 
overlap issue will be open, without any predetermined notions impeding a consultative 
process, and, if appropriate or indicated, accommodation. 

[169]        R.D. Wilson J. held as follows at paras. 36-38: 
Comparative harm is the factor which I find tips the balance of convenience in favour of 
refusing the relief sought by the plaintiffs.  In my view, neither party will suffer irreparable 
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harm by any decision I may make.  I find the plaintiffs' arguments on this aspect of the 
application compelling, but I do not find them to be dispositive. 
Given the recommendations in the report of the British Columbia Claims Task Force of 
28 June 1991, and the policies and procedures of the B.C. Treaty Commission of 11 
April 1997, addressing the problem of overlapping claims, it is astonishing that this 
matter has been allowed to come this far without resolution.  But it has.  And 
considerable resources have been expended along the way. 
I acknowledge that the relief sought by the plaintiffs is limited only to those provisions of 
the final agreement which touch and concern Treaty No. 8 territory, but I think that any 
interference with the process at this stage, may attract an undesirable, adverse, result of 
unduly complicating the Lheidli T'enneh ratification process.  Accordingly, the Lheidli 
T'enneh would be harmed more if the injunction were granted than the plaintiffs will if the 
injunction is refused. 

[170]        In Tseshaht First Nation v. Huu-ay-aht First Nation, 2007 BCSC 1141, [2007] B.C.J. 
No. 1691 (QL), Meiklem J. declined an application for an interlocutory quia timet injunction to restrain 
the defendant from carrying out a ratification vote in respect of a Final Agreement reached under the 
BC Treaty Process.  The petition was brought on the grounds that the Final Agreement was alleged to 
be inconsistent with a previous agreement between the plaintiff, the defendants and a third party 
regarding overlapping claims.  The injunction was sought until the Final Agreement could be amended 
to be consistent with the overlap agreement.  This case is somewhat distinguishable from the case 
before me because Meiklem J. was able to determine on the evidence before him that the petitioners 
had a very weak case.  However, he did consider a non-derogation clause with identical language to 
that contained in the TFNFA.  He held at para. 25: 

In my assessment of the Final Agreement, the defendant is correct in arguing that the 
non-derogation provisions of the Final Agreement are a complete answer to the 
suggestion that the Tseshaht’s aboriginal title and rights to the western half of Tzartus 
Island will be severely infringed.  In any event, the Tseshaht’s claim to aboriginal right 
and title to the western half of the Island does not arise from the WOA but rather from 
traditional use; the Huu-ay-aht’s overlapping claim to aboriginal right and title to the 
whole of the Island arises in the same manner.  The Final Agreement does not materially 
alter the status quo in respect of the resource management rights and opportunities of 
the Huu-ay-aht on the western half of the Island.  The Final Agreement does not confer 
authority over resources to the Huu-ay-aht and they are provided only with an 
opportunity to make recommendations and offer input to federal and provincial decision-
making bodies.  If anything, this is less empowering over resource management vis a vis 
the plaintiff than the provisions of the WOA. 

Application of the Law to this Case 

[171]        The authorities to which I have referred suggest that the following questions must be asked and 
answered in this case, in order to determine if the Minister should be prohibited from signing and thus 
implementing the TFNFA assuming the remedy was available: 

•         Does or did the Crown have knowledge of the potential infringement sufficient to trigger 
its constitutional obligation to consult with the petitioners prior to finalizing the terms of 
the TFNFA? 

•         If the answer is yes, when did that duty to consult arise? 
•         If the duty to consult arose before the TFNFA was initialled, are there any factors 

present in this case that would justify the Crown’s failure to consult prior to initialling the 
TFNFA?  Or, put another way, does the fact that the terms of the proposed TFNFA, and 
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thus any potential infringement, are uncertain through the years of its negotiation suggest 
that no duty to consult arises until the TFNFA is initialled? 

•         If there is a duty to consult prior to initialling the TFNFA, what is the content of that duty?

•         If the Crown has breached its duty to consult, what is the appropriate remedy?  
Specifically should implementation of the TFNFA be suspended?  How can the court 
determine the strength of the claim and the seriousness of the infringement before the 
petitioners have identified the infringement which they cannot do until consultation has 
occurred? 

[172]        As I have already said, it is not possible at this time to make a preliminary assessment of the 
strength of the petitioners’ claims to aboriginal title and rights, and therefore to identify the 
infringement.  In Haida, by comparison, the Haida people had a strong title and rights claim to all of 
Haida Gwaii.  In Haida, the scope of the alleged infringement, the logging of the cedar, was easily 
defined.  
[173]        Similarly in Dene Tha’ First Nation v. Canada (Minister of Environment), 2006 FC 1354, 
[2007] 1 C.N.L.R. 1, Phelan J. found that the course of the proposed MacKenzie Valley Pipeline ran 
right through territory of the Dene Tha’ as defined by Treaty 8, although not through a reserve, and thus 
the potential infringement was easily defined. 
[174]        The Crown’s constitutional obligation to consult is tied not only to knowledge of the asserted 
aboriginal claims of the petitioners, but also to knowledge that the Crown’s activities may infringe those 
claims. 
[175]        The petitioners seem to argue that the duty to consult arises as soon as the Crown has 
knowledge of potentially overlapping territory between an aboriginal group with whom it is negotiating a 
treaty and another aboriginal group.  
[176]        I agree with the petitioners that the Crown has for many years had notice of the petitioners’ 
asserted aboriginal territorial claims.  
[177]        But I do not agree this means that the honour of the Crown requires the Crown to suspend its 
treaty negotiations at every point that a proposed term of the treaty may impact another aboriginal 
group.  While negotiations are ongoing, the Crown is uncertain about infringement.  If there is a duty to 
consult during negotiations, what would be the content of the Crown’s duty to consult with the aboriginal 
group claiming overlapping territory during the course of treaty negotiations? 
[178]        In Haida, MacLachlin C.J.C. did address the problem of consulting when the actual rights were 
unknown, although in a different context.  However she suggested that the duty to consult varies with 
the strength of the claim.  At paras. 36 to 38 she stated: 

This leaves the practical argument. It is said that before claims are resolved, the Crown 
cannot know that the rights exist, and hence can have no duty to consult or 
accommodate. This difficulty should not be denied or minimized. As I stated (dissenting) 
in Marshall, supra, at para. 112, one cannot "meaningfully discuss accommodation or 
justification of a right unless one has some idea of the core of that right and its modern 
scope". However, it will frequently be possible to reach an idea of the asserted rights and 
of their strength sufficient to trigger an obligation to consult and accommodate, short of 
final judicial determination or settlement. To facilitate this determination, claimants 
should outline their claims with clarity, focussing on the scope and nature of the 
Aboriginal rights they assert and on the alleged infringements. This is what happened 
here, where the chambers judge made a preliminary evidence-based assessment of the 
strength of the Haida claims to the lands and resources of Haida Gwaii, particularly 
Block 6.  
There is a distinction between knowledge sufficient to trigger a duty to consult and, if 
appropriate, accommodate, and the content or scope of the duty in a particular case. 

Page 302007 BCSC 1722 Cook v. The Minister of Aboriginal Relations and Reconciliation

31 Jul 2009http://www.llbc.leg.bc.ca/public/PubDocs/bcdocs/430467/2007BCSC1722.htm



Knowledge of a credible but unproven claim suffices to trigger a duty to consult and 
accommodate. The content of the duty, however, varies with the circumstances, as 
discussed more fully below. A dubious or peripheral claim may attract a mere duty of 
notice, while a stronger claim may attract more stringent duties. The law is capable of 
differentiating between tenuous claims, claims possessing a strong prima facie case, 
and established claims. Parties can assess these matters, and if they cannot agree, 
tribunals and courts can assist. Difficulties associated with the absence of proof and 
definition of claims are addressed by assigning appropriate content to the duty, not by 
denying the existence of a duty.  
I conclude that consultation and accommodation before final claims resolution, while 
challenging, is not impossible, and indeed is an essential corollary to the honourable 
process of reconciliation that s. 35 demands. It preserves the Aboriginal interest 
[page 531] pending claims resolution and fosters a relationship between the parties that 
makes possible negotiations, the preferred process for achieving ultimate reconciliation: 
see S. Lawrence and P. Macklem, "From Consultation to Reconciliation: Aboriginal 
Rights and the Crown's Duty to Consult" (2000), 79 Can. Bar Rev. 252, at p. 262. 
Precisely what is required of the government may vary with the strength of the claim and 
the circumstances. But at a minimum, it must be consistent with the honour of the 
Crown.  

[179]        Adapting these principles to this case, I conclude that the Crown at least had the obligation to 
notify the petitioners of a potential infringement when the Agreement-in-Principle was concluded.  At 
the Agreement-in-Principle stage, the Crown’s duty to consult, in the absence of any obvious 
infringement, must be considered to be at the low end of the spectrum.  In this case, the Crown’s duty 
to consult was satisfied by mere notice to the petitioners of the Agreement-in-Principle provisions.  The 
SFN were sent notice of the draft Agreement in-Principle on September 8, 2003, in a letter from the 
TFN.  That letter, copied to the Treaty Commission, invited the SFN to engage in discussions about 
“shared territory.”  The letter enclosed the draft Agreement-in-Principle.  On October 7, 2003, the 
Minister of Indian Affairs and Northern Development sent a letter to the SFN indicating that the SFN 
could view the draft Agreement-in-Principle on the BC Treaty Commission’s website.  Although I have 
not found evidence that the finalized Agreement-in-Principle was actually sent to the SFN, I conclude 
that there was sufficient information given to the SFN to satisfy the Crown’s duty to give notice of the 
Agreement-in-Principle.   
[180]        I infer the Sencot’en Alliance received similar notice of the Agreement-in-Principle.  I have two 
reasons for this assumption.  First, the Sencot’en Alliance are associated with the SFN.  In Mr. Pelkey’s 
affidavit, he indicated that the “Sencot’en Alliance is composed of the Petitioner First Nations [the 
Tsawout, the Tsartlip and the Pauquachin] and the Semiahmoo First Nation.”  Mr. Pelkey is the 
Coordinator of the Sencot’en Alliance Steering Committee, which is composed of two political 
representatives from each member First Nation.  Second, as mentioned earlier, the treaty process was 
public and documented for all to see on the Internet. 
[181]        I conclude the Sencot’en Alliance, through its association with the SFN, and because of the 
public nature of the treaty process, would have similarly received notice of the Agreement-in-Principle.  
I conclude that this was sufficient notice at the Agreement-in-Principle stage.  This notice, combined 
with the Crown’s reliance on the TFN to try and negotiate any problems arising from the overlapping 
claims directly with the petitioners, is sufficient consultation at this stage.  
[182]        The next question concerns the duty to consult now that the TFNFA has been initialled.  
[183]        The petitioners contend that meaningful consultation is impossible if the TFNFA is ratified and 
signed before the consultation has taken place.  The petitioners cite Dene Tha’, for this proposition.  
The Dene Tha’ were not included in the regulatory and environmental review process for approval of 
the MacKenzie Valley pipeline, even though the planned route of the pipeline travelled through their 
traditional territory.  On an application for judicial review to halt the hearings, the Federal Court agreed 
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that the Crown had breached its duty to consult and allowed the application, with a remedies hearing to 
follow. 
[184]        At para. 130, Phelan J. discussed the inutility of consultations occurring after the alleged 
infringement had taken place. 

The difficulty posed by this case is that to some extent "the ship has left the dock". How 
does one consult with respect to a process which is already operating? The prospect of 
starting afresh is daunting and could be ordered if necessary. The necessity of doing so 
in order to fashion a just remedy is not immediately obvious. However, it is also not 
immediately obvious how consultation could lead to a meaningful result. 

[185]        In this case the Crown adhered to the policy decision recommended in the British Columbia 
Claims Task Force report, which recommended that First Nation’s resolve overlapping territorial claims 
among themselves.  The Crown’s refusal to consult before the TFNFA was initialled was a source of 
intense and understandable frustration to the petitioners, as is demonstrated by the correspondence 
and affidavits referred to above.  However, I have concluded below, that Crown had no constitutional 
duty to suspend negotiations with the TFN in favour of consultation with the petitioners before the 
TFNFA was initialled.  Ms. Mrozinski urged me to consider the impossibility of ever concluding a treaty 
if every overlap had to be concluded before the TFNFA was finalized.  She described the spectre of an 
endless ping pong of negotiations between, in this case, the TFN, British Columbia, and Canada, with 
side negotiations with every other aboriginal group with potentially overlapping claims (of whom there 
were over 50) at every point at which the main negotiations might impact their interests.  I agree with 
this submission. 
[186]        Where the aboriginal claim of the other aboriginal group is a strong prima facie case and the 
government’s proposed decision may irretrievably affect the claim, the government may be required to 
take steps to avoid that harm and to minimize the infringement.  That was the case in Dene Tha’.  But 
here, at the moment, I do not find there is persuasive evidence that the TFNFA causes irreparable 
harm to the petitioners, and, more importantly, I am satisfied that there is time for the petitioners, British 
Columbia and Canada to engage in consultation before the TFNFA is implemented (see 
implementation clauses in Chapter 25 of the TFNFA).  In that consultation process, the petitioners will 
be able identify, with the clarity that they have so far been unable to articulate, any infringement on their 
title and rights claims.  It is not for this Court, on the type of conflicting evidence tendered here, to draw 
those conclusions for them.  The other factor of importance is that the non-derogation clause confirms 
that the TFNFA does not affect the aboriginal rights or title of any other aboriginal group. 
[187]        The petitioners say that there is no point to such consultation because of two clauses in the 
TFNFA.  First, the Minister is bound by the agreement to implement the TFNFA without change (see 
clause 10 of Chapter 24).  Second, the non-derogation provision, in clause 48 of Chapter 2, only assists 
the petitioners if a court has finally determined that the petitioners’ rights under s. 35 are adversely 
affected by a provision of the TFNFA.  In other words, the petitioners say that while their title and rights 
claim may take years to proceed through the complex process of litigating aboriginal rights and title in 
the courts, the subject matter of their aboriginal rights may be lost owing to the exercise by the TFN of 
conflicting rights granted to TFN in the meantime. 
[188]        The Minister’s position is that it can and will consult with the petitioners, and if the result of that 
consultation is that the petitioners do identify an infringement, then their claims can be accommodated. 

[189]        If, as a result of the consultation, the petitioners develop a strong prima facie case that their 
interests are infringed, what can the Minister do to accommodate them?  The petitioners say it will be 
too late.  The Crown says that there are many forms of accommodation and that the Crown can and will 
accommodate the petitioners if consultation reveals infringement.   
[190]        Examples of accommodation agreements the TFN has reached with other First Nations with 
potentially overlapping claims is described by Chief Baird at para. 62 of her first affidavit: 

TFN has reached resolution of overlap or shared territory issues with all but three of the 
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STFN’s [“Shared Territory First Nations”], including SFN and Sencot’en (“Un-resolved 
STFN”).  Where TFN has achieved resolution, it has been accomplished either in-
principle, or conclusively by way of letter or agreement.  Where we have resolved 
overlap or shared territory issues, we have not been asked, nor have we determined, 
that an amendment to the TFNFA was required. 

[191]        These types of overlap agreements demonstrate that it is possible to accommodate conflicting 
interests without jeopardizing the treaty.  I recognize that it is the Crown who holds the obligation to 
consult and accommodate, but these directly negotiated accommodation agreements do demonstrate 
there are broad options available to the Crown to accommodate potential or actual infringement. 
[192]        I would not want these reasons for judgment to be taken as suggesting that the Crown need not 
examine overlapping claims of other aboriginal groups during the treaty negotiation process.  Indeed, 
there may be some situations where the alleged infringement and the contemplated terms of a treaty 
are such that the claims of the overlapping group cannot be put off until the treaty is initialled.  That is 
not the case here. 
[193]        As R.D. Wilson J. said in Chief Allan Apsassin at para. 35 

If the plaintiffs are successful at the trial of their action, then the defendants will find that 
they have accomplished a nullity.  The overlap issue will be open, without any 
predetermined notions impeding a consultative process, and, if appropriate or indicated, 
accommodation. 

[194]        I conclude that the petitioners are not in a disadvantaged position now compared to before the 
TFNFA was initialled.  The TFNFA is not yet implemented.  The Minister agrees that now that the final 
terms are known, the Crown must consult with the petitioners.  The content of that consultation is the 
responsibility of the Crown, but I would expect it to at least take the form of providing assistance, 
financial and otherwise, to enable the petitioners to understand this complex agreement and then to 
compare it to their own asserted claims to aboriginal rights and title. 
[195]        If the results of that consultation identify infringement that requires accommodation, the Crown 
will have to seek acceptable forms of accommodation.  Failing all this, and assuming the petitioners can 
identify infringement of their rights or title, they will still be able to seek the appropriate remedy from this 
Court. 
[196]        Moreover, given that implementation will be phased in over a ten year period, expected to run 
from January 2009, and unlike the situation in Dene Tha’, the petitioners will have adequate time to 
take whatever steps they consider appropriate if parts of the TFNFA infringe their claims.  I am not 
persuaded that there is an immediate impact on the asserted rights or title that would require this Court 
to step in and suspend the TFNFA. 
[197]        To answer the questions posed above, even if the duty to consult arose before the initialling of 
the TFNFA, the Crown is justified in postponing consultation, other than mere notice, until the final 
terms of the agreement were known.  In other words, I conclude that the Crown obligations in this case 
could be discharged in different degrees at different stages of the treaty process.  At the Agreement-in-
Principle stage or earlier, the Crown’s responsibilities were not as onerous as the responsibilities 
became at the final treaty stage.  The final treaty stage having been reached, the Crown now has a 
responsibility to engage in deeper consultation, particularly given the complexity of the TFNFA. That 
consultation also requires co-operation from the petitioners.  I do not think that the petitioners can 
unilaterally impose conditions on the Crown, such as a commitment to amend the TFNFA, before 
consultation begins. 
[198]        Even if I had concluded that the Crown ought to have engaged in a greater level of consultation 
prior to the initialling of the agreement, I would still not suspend the implementation of the TFNFA, or 
any portion of it, at this time. 
[199]        As already noted the implementation of the TFNFA will be phased in over a period of ten years 
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from the effective date, which according to Ms. Beedle is not expected to be earlier than January 1, 
2009.  There is no obvious infringement that would require a court to issue an immediate order of 
prohibition, prohibiting the Minister, designated by the TFNFA Act, from signing the TFNFA in order to 
protect the asserted claims of the petitioners.  At the moment I am not persuaded that there is evidence 
that the subject matter of their claims will be irretrievably harmed unless an immediate order of 
prohibition is made, particularly having regard to the non-derogation clauses contained in the TFNFA. 
[200]        I therefore conclude that the Minister has not breached his constitutional duties to the 
petitioners.  It is therefore, unnecessary for me to further consider application of the JRPA.  
[201]        The preferable result would be for the petitioners to fully engage in negotiations directly with the 
TFN, and, if necessary, to set up a mechanism for resolving any overlapping claims, as was done by 
the Cowichan. 

Disposition 

[202]        The petitions are dismissed, although such order is not to be construed as limiting the 
petitioners, or any of them, from seeking other remedies in the future, if they consider it advisable, as 
they proceed through the consultation process. 
[203]        There shall be no order as to costs. 

____________________________________
The Honourable Madam Justice Garson

APPENDIX 
EXCERPTS OF THE TSAWWASSEN FIRST NATIONS FINAL AGREEMENT 

[1]        In Chapter 2 titled “General Provisions” paras 47 to 49 deal with “OTHER ABORIGINAL 
PEOPLE” those provisions provide as follows: 

Nothing in this Agreement affects, recognizes or provides any rights under section 35 of 
the Constitution Act, 1982 for any aboriginal people other than Tsawwassen First Nation. 
48.       If a superior court of a province, the Federal Court of Canada or the Supreme 
Court of Canada finally determines that any aboriginal people, other than Tsawwassen 
First Nation, have rights under section 35 of the Constitution Act, 1982 that are 
adversely affected by a provision of this Agreement: 

a.         the provision will operate and have effect to the extent that it does not 
adversely affect those rights; and 
b.         if the provision cannot operate and have effect in a way that it does not 
adversely affect those rights, the Parties will make best efforts to amend this 
Agreement to remedy or replace the provision. 

49.       If Canada or British Columbia enters into a treaty or a land claims agreement 
within the meaning of sections 25 and 35 of the Constitution Act, 1982 with any other 
aboriginal people and that treaty or land claims agreement adversely affects the Section 
35 Rights of Tsawwassen First Nation as set out in this Agreement: 

a.         Canada or British Columbia, as the case may be, will provide 
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Tsawwassen First Nation with additional or replacement rights or other 
appropriate remedies; 
b.         at the request of Tsawwassen First Nation, the Parties will negotiate and 
attempt to reach agreement on the provision of those additional or replacement 
rights or other appropriate remedies; and 
c.         if the Parties are unable to reach agreement on the provision of the 
additional or replacement rights or other appropriate remedies, the provision of 
those additional or replacement rights or remedies will be resolved in accordance 
with the Dispute Resolution chapter.  

[2]        Chapter 24 governs ratification of the Tsawwassen First Nations Final Agreement, those 
provisions are as follows: 

RATIFICATION OF THE FINAL AGREEMENT 
GENERAL 
1.         This Agreement will be submitted to the Parties for ratification after it has been 
initialled by the chief negotiators for the Parties. 
RATIFICATION BY TSAWWASSEN FIRST NATION 
2.         Ratification of this Agreement by Tsawwassen First Nation requires: 

a.         that Tsawwassen Individuals have a reasonable opportunity to review this 
Agreement; 
b.         a vote, by way of a secret ballot, conducted by the ratification committee 
as set out in clauses 3, 4, 5 and 9; 
c.         that a majority of those individuals who are eligible to vote under clauses 
4 and 5 vote in favour of this Agreement; 
d.         ratification of the Tsawwassen Constitution through the process set out in 
clause 3; and 
e.         that this Agreement be signed by the authorized representative of 
Tsawwassen First Nation. 

RATIFICATION OF THE TSAWWASSEN CONSTITUTION 
3.         Ratification of the Tsawwassen Constitution by Tsawwassen First Nation 
requires: 

a.         that Tsawwassen Individuals have a reasonable opportunity to review the 
Tsawwassen Constitution; 
b.         a vote, by way of a secret ballot; and 
c.         that a majority of those individuals who are eligible to vote under clauses 
4 and 5 vote in favour of the Tsawwassen Constitution. 

ELIGIBLE VOTERS 
4.         An individual is eligible to vote if the individual is: 

a.         a Tsawwassen Member; and 
b.         at least 18 years of age on the last scheduled day of voting in the vote 
referred to in clause 2. 

5.         A Tsawwassen Individual, who is not yet a Tsawwassen Member and whose 
name is therefore not included on the official voters list, is eligible to vote if that 
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individual: 
a.         provides the voting officer with a completed enrolment application form or 
evidence satisfactory to the voting officer that the individual has submitted an 
enrolment application form to the enrolment committee; 
b.         provides evidence satisfactory to the voting officer that the individual 
meets the requirement set out in subclause 4.b; and 
c.         declares in writing that they meet the eligibility criteria set out in the 
Eligibility and Enrolment chapter. 

6.         The ballot of an individual described in clause 5 counts in determining the 
outcome of the ratification vote only if the ratification committee determines that the 
individual is a Tsawwassen Individual and was at least 18 years of age on the last 
scheduled day of voting. 
RATIFICATION COMMITTEE 
7.         The Parties will establish a ratification committee, consisting of one 
representative appointed by each Party, to be responsible for the ratification process set 
out in this chapter. 
8.         Canada and British Columbia will provide to Tsawwassen First Nation an agreed 
amount of funding for the ratification committee to carry out the functions referred to in 
clause 9. 
9.         Conduct of the ratification vote requires that the ratification committee: 

a.         establish and publish its procedures; 
b.         set its time limits; 
c.         take reasonable steps to provide Tsawwassen Individuals the opportunity 
to review this Agreement; 
d.         prepare and post a preliminary list, at least 60 days before the first day of 
voting, of individuals who are eligible to vote, based upon the information 
provided by the enrolment committee; 
e.         at least 21 days before the first day of voting, prepare and post an official 
voters list, consisting of the names of individuals whose names were provided by 
the enrolment committee and who are determined by the ratification committee 
as eligible to vote; 
f.          approve the form and content of the ballot; 
g.         authorize and provide general direction to voting officers; 
h.         conduct the vote on the day or days determined by the ratification 
committee; 
i.          update the official voters list by: 

i.          at any time before the end of voting, adding to the official voters 
list the names of individuals who are eligible to vote under this chapter; 
ii.          adding to the official voters list the name of each individual who 
votes in accordance with clause 5 and whose vote counts in accordance 
with clause 6; 
iii.         removing from the official voters list the name of each individual 
who died on or before the last day of voting without having voted; and
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iv.         removing from the official voters list the name of each individual 
who did not vote and for whom is provided, within seven days of the last 
scheduled day of voting, certification by a qualified medical practitioner 
that the individual was physically or mentally incapacitated to the point 
that they could not have voted on the dates set for voting; 

j.          after updating the official voters list in accordance with subclause 9.1, 
establish a final voters list; 
k.         count the vote; and 
I.          report the final results to the Parties. 

MINOR CHANGES BEFORE SIGNING 
10.       Before the Parties sign this Agreement, the chief negotiators for the Parties may 
agree to make minor changes to this Agreement. 
RATIFICATION BY BRITISH COLUMBIA 
11.       Ratification of this Agreement by British Columbia requires: 

a.         that this Agreement be signed by a Minister authorized by the provincial 
Cabinet to do so; and 
b.         the coming into force of Provincial Settlement Legislation. 

12.       British Columbia will Consult with Tsawwassen First Nation in respect of the 
development of the Provincial Settlement Legislation. 
RATIFICATION BY CANADA 
13.       Ratification of this Agreement by Canada requires: 

a.         that this Agreement be signed by a Minister authorized by the federal 
Cabinet to do so; and 
b.         the coming into force of Federal Settlement Legislation. 

14.       Canada will Consult with Tsawwassen First Nation in respect of the development 
of the Federal Settlement Legislation. 

[3]        Chapter 25 concerns implementation of the Tsawwassen First Nations Final Agreement, those 
provisions are as follows: 

CHAPTER 25 
IMPLEMENTATION 

GENERAL 
1.         The implementation plan for this Agreement takes effect on the Effective Date 
and has a term of 10 years, unless renewed or extended by the Parties on the 
recommendation of the implementation committee. 
IMPLEMENTATION PLAN 
2.         The implementation plan: 

a.         identifies its purposes; 
b.         identifies the obligations of the Parties; 
c.         identifies the activities to be undertaken to fulfill those obligations and the 
responsible Party; 
d.         identifies the timelines, including when activities will be completed; 
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e.         specifies how the implementation plan may be amended; 
f.          specifies how the implementation plan may be renewed or extended; and 
g.         addresses other matters as the Parties may agree. 

3.         Without limiting clause 58 of the General Provisions chapter, the implementation 
plan: 

a.         does not create legal obligations; 
b.         does not alter any rights or obligations set out in this Agreement; 
c.         does not preclude any Party from asserting that rights or obligations exist 
under this Agreement even though they are not referred to in the implementation 
plan; and 
d.         is not to be used to interpret this Agreement. 

IMPLEMENTATION COMMITTEE 
4.         On the Effective Date, the Parties will establish an implementation committee for 
a 10 year term that may be renewed or extended if the Parties agree. 
5.         The implementation committee consists of one member appointed by each Party, 
and additional representatives may participate in meetings to support or assist a 
member. The Parties will each appoint their first member of the implementation 
committee on the Effective Date. 
6.         The implementation committee will: 

a.         provide a forum for the Parties to discuss the implementation of this 
Agreement; 
b.         establish its own procedures and operating guidelines; 
c.         monitor and oversee the operation of the implementation plan; 
d.         review implementation progress; 
e.         assist in resolution of any implementation problems; 
f.          recommend revisions to the implementation plan; 
g.         develop a communications strategy in respect of the implementation and 
content of this Agreement; 
h.         provide for the preparation of annual reports on the implementation of this 
Agreement; 
i.          before the expiry of the implementation plan, advise the Parties on further 
implementation measures required and recommend whether the implementation 
plan should be renewed or extended; and 
j.          undertake other activities as the Parties may agree.
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12.2 CROWN AGENTS

created possess the attributes of the Crown’? That is the question addressed in this

chapter. The question arises not only with respect to corporations, but also unin

corporated bodies and natural persons (officers), but for ease of exposition we

will usually hereafter refer to corporations — the most common cases. Except

where the text makes a distinction,2it may be assumed that the same rules are

applicable to unincorporated public bodies and public officers as to public cor

porations.
The question whether a public corporation possesses the attributes of the

Crown has most frequently arisen when the corporation has claimed immunity

from a statute that does not bind the Crown. But the question can arise in any

situation where the Crown is entitled to be treated differently from other persons.

This question is usually resolved by asking whether the corporation is an “agent

of the Crown”. If the answer is yes, the corporation is entitled to the Crown’s

immunity.3If the answer is no, the corporation is not entitled to the immunity.

The term “agent of the Crown” has become the common usage for a public

corporation that enjoys the attributes of the Crown. Agent of the Crown in this

context is a synonym for “servant of the Crown”, and the latter phrase is sometimes

used. Occasionally, the question is said to be whether the corporation is “within

the shield of the Crown” or is an “instrumentality of the Crown” or an “emanation

of the Crown”. These graphic phrases falsely suggest that the issue is whether the

corporation is the Crown or a part of the Crown. It is more accurate to accept that

the corporation is a separate entity from the Crown itself.4
A public corporation will be treated as an agent of the Crown if it satisfies

the common law test of control or if it is expressly designated by statute to be an

agent of the Crown. These two ways of acquiring Crown agent status are discussed

next.

12.2 Crown agent at common law

(a) Functions test

In the nineteenth century, the test that developed to determine whether a

public corporation wa an agent of the Crown was a “functions” test.5The question

was whether the functions of the public corporation properly belonged within the

2 In the case of an unincorporated body. there may be an initial question as to whether it is a

separate legal entity. This question is discussed later in this chapter, under heading 12.4,

“Liability of Crown agent”, below.

3 An exception, discussed later in this chapter, under heading 12.4 “Liability of Crown agent”,

below, is where the law deems the Crown agent to be liable in its own right, in which case the

Crown agent loses the protection of the Crown’s immunities.

4 But see note 2, above.
5 For the history of the functions test, see Griffith, “Public Corporations as Crown Servants”

(1952)9 U. TorontoL.J. 169.
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CROWN AGENT AT COMMON LAW 12.2(a)

“province of government”. If they did, then the corporation was an agent of the

Crown. On this basis, bodies or officers performing traditional governmental

functions, such as the administration of the Courts or the police, were accorded

Crown immunity from rates or taxes on land. It did not matter that the bodies or

officials were independent of the Crown and therefore could not be regarded as

Crown servants (or agents): if their functions were within the province of gov

ernment, they were said to he in consimili casu (in a like case) with Crown

servants (or agents) and were entitled to Crown immunities.6

The functions test developed in the United Kingdom in the middle of the

nineteenth century. At that time, the functions of government were considered to

include little more than the preservation of law and order. Therefore, it was not

unreasonable for judges to assume the task of identifying which functions fell

within the province of government. However, even in the nineteenth century, in

the colonies the range of governmental activity was acknowledged to be much

wider, as only the state could assemble the resources needed to build the canals,

railways and other public works needed for the economic development of pioneer

communities. And, in the twentieth century, collectivist political ideas have eve

rywhere turned the state into a regulator of much economic and social activity

and a supplier of many goods and services. The province of government is no

longer clearly bounded but is, on the contrary, capable of indefinite expansion.

The Courts have accordingly abandoned the impossible task of defining the

functions that properly fall within the province of government. The scope of the

province of government is rightly seen as a matter to be determined by the

Parliament or Legislature, not by the Courts.
The Courts no longer classify the functions of a public body that claims a

Crown immunity. Instead, the Courts examine the relationship between that body

and the Crown, as represented by the Ministers of the Crown. If that relationship

is one of control by a Minister, then the controlled body is an agent of the Crown.

A “control” test has thus supplanted the functions test as the touchstone of Crown

agent status. The cases establishing and elaborating the control test are discussed

in the next section of this chapter.
Curiously, vestiges of the discredited functions test continue to surface in

judicial dicta in modern times. Sometimes a Court will say that the functions of

a public corporation are a relevant “factor” in determining whether the corporation

6 See Mersev Docks and Harbour Bd. v. Cameron (1865) 11 H.L.C. 443, 465, 11 E.R. 1405,

1413; Greig v. Univ. ofEdinburgh (1868) L.R. I H.L. Sc. & Div. 348, 354; oomberv.Berks

Justices (1883) 9 App. Cas. 61 (H.L.): Middlesex County Council v. St. George ‘.s Union [1897]

I Q.B. 64 (C.A.). It is possible to argue that these cases are still good law, because they have

never been overruled and have occasionally been referred to in modern cases; but the better

view is that the replacement of the functions test by the control test. which is documented later

in this chapter, has abrogated the doctrine of the in consi,niii casti cases.
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is an agent of the Crown.7On this basis, a body exercising a commercial function

with a private analogue (for example, the operation of a railway) would be less

likely to be held to be an agent of the Crown than a body exercising a peculiarly

governmental function (for example, administering workers’ compensation). But

this approach makes assumptions about the proper spheres of government that

are impossible to justify in any principled way. When government embarks on a

commercial enterprise, it is not motivated simply by the profit-making potential

that drives a private firm. There is invariably a public policy objective which the

government has chosen to pursue through the instrument of public ownership of

the enterprise, rather than through the more conservative instruments of compe

tition policy or direct regulation. Whether the enterprise should be treated as

within the province of government has been decided by the competent legislative

body. For the Courts, the only safe criterion to determine whether a particular

function is governmental or not is whether the government has chosen to assume

control of it. That, at bottom, is the rationale for the control test.

(b) Control test

The control test stipulates that the question whether a public corporation is

an agent of the Crown depends upon “the nature and degree of control which the

Crown exercises over it”. If the corporation is controlled by a Minister (orcabinet)

in much the same way as a government department is controlled, then the cor

poration is an agent of the Crown. If, on the other hand, the corporation is largely

free of ministerial control, then it is not an agent of the Crown.

7 E.g., Tamlin v. Hannaford [1950] 1 K.B. 18, 25 (C.A.), relying in part on the “commercial”

character of the British Transport Commission; Electricity co,n,nn. N.S. W. v. Australian United

Press (1955)55 S.R. (N.S.W.) 118, 137 (S.C. in banco), holding that the supply of electricity

was within the province of government; R. v. Ont. Labour Relations Thi.; Ex parte Ont. Food

Terminal Bd. [1963] 2 O.R. 91,95 (Ont. C.A.), asserting that the issue “depends in part on the

nature of the functions performed”, although “it depends mainly upon the nature and degree of

control exercisable or retained by the Crown”; Goodfellow v. Co,n,nr. of Taxation (1977) 51

A.L.J.R. 437, 442 (not in C.L.R.), relying in part on the “governmental function” of the Defence

Forces Retirement Benefits Board; Superannuation Fund Investment Trusty. Com,nr. ofStanzps

(S.A.) (1979) 145 C.L.R. 330. 349, relying in part on the governmental functions of the Trust;

Goininissioner of Inland Revenue v. Medical Council ofNew Zealand [1997] 2 NZLR 297, 327

(C.A.) (noting that although the functions test “can cause difficulty and ... is now not as

prominent as it once was”, it nevertheless remains relevant to the determination of Crown

agency status). See also Seddon, Government Contracts: Federal State and Local (2nd ed.

1999), s 4.8 (citing recent Australian cases which, although relying on the control test, also

made reference to certain functions as being of a governmental nature).

8 This is the formulation that has become standard in the modern Canadian cases: Westeel-Rosco

v. Bd. of Governors of South Sack. Hospital Centre [1977] 2 S.C.R. 238, 249-250; Fidelity

Insurance Co. v. Cronkhite Supply [1979] 2 S.C.R. 27, 29; Northern Pipeline Agency v.

Perehinec [1983] 2 S.C.R. 513, 519. See generally Flannigan, “Crown Agent Status” (1988)

67 Can. Bar Rev. 229.
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The control test was firmly established by the turn of the century. The

decisive authority was Fox v. Government of Newfoundland (1 898),U in which

the Privy Council used the control test to deny Crown priority to the debts of an

education board. The board was not a Crown agent because, within the limit of

general educational purposes, the board had an independent discretion as to the

application of its resources. Another leading case is Metropolitan Meat Industry

Board v. Sheedy (1927). ‘° In that case, the members of the board were appointed

by the New South Wales Governor in Council, and both the Governor in Council

and an individual Minister possessed powers over the board. Nevertheless, the

Privy Council held that the board possessed so much discretionary power uncon

trolled by the government that it was not an agent of the Crown.

The Sheedy case demonstrates that a public corporation need not be wholly

free from ministerial control in order to be held not to be a Crown agent. It is not

possible to specify precisely what degree of control is required to make a public

corporation an agent of the Crown. Between the extremes of full control and no

control lies a continuum in which the Courts have ranged without clear rules,

often simply repeating that it is the “nature and degree of control” that has to be

assessed. As Dickson J. has said: “the greater the control, the more likely it is that

the person will be recognized as a Crown agent.;”qc However, the tendency of

the decisions is to require a high degree of control; in other words, the tendency

of the decisions is against the finding of Crown agent status.’2The reason, without

doubt, is a justified reluctance on the part of the Courts to extend the special

privileges of the Crown any further than necessary. The prevalentj udicial attitude

was well captured by Gibbs C.J. in the High Court of Australia:’3

All persons should prima facie be regarded as equal before the law, and no statutory
body should be accorded special privileges and immunities unless it clearly appears
that it was the intention of the legislature to confer them.

The result is that the status of Crown agent (at common law)4 will only be

extended to public bodies that are fairly closely controlled by the executive. Any

9 [18981 A.C. 667 (P.C. Can.).
10 [19271 A.C. 899 (P.C., Aust.).
Ii R. v. Eldorado Nuclear [1983] 2 S.C.R. 551, 573.

12 E.g., Tamlin v. Hannaford, note 7, above, holding that the British Transport Commission was

not an agent of the Crown despite the power of the responsible Minister to give to the Com

mission “directions of a general nature in matters which appear to [the Minister] to affect the

national interest”: Townsviile Hospitals Bd. v. City ofTownsvilie (1982)149 C.L.R. 282, holding

that the Townsville Hospitals Board was not an agent of the Crown when constructing a building,

despite requirements of ministerial approvals for borrowing or raising money and for various

aspects of construction. In the latter case, the tendency against a finding of common-law Crown

agency was explicitly acknowledged (at 291) by Gibbs C.J. for a unanimous Court. In the

former case there is a (less explicit) acknowledgement (at 25) by Denning L.J.

13 Townsviile Hospitals case, previous note, 291. Cf. note 82 and accompanying text, below.

14 The express statutory designation of a public corporation as a Crown agent will, of course, be

respected by the Courts, regardless of the degree to which the corporation is controlled by the
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substantial measure of independent discretion will suffice to deny the status of

Crown agent to a public body that is subject to some degree of’ direct control.’5

For the purpose of the control test, control means de jure control, not de

facto control. It is the degree of control that the Minister is legally entitled to

exercise that is relevant, not the degree of control that is in fact exercised.’6The

question is therefore resolved by an examination of the corporation’s empowering

statute, and does not involve an assessment of the actual relationship between the

corporation and the government. The clearest example of de jure control is the

case where a Minister actually heads the corporation.’7Another clear example is

the case where there is a statutory requirement of the approval of a Minister or of

the cabinet for important transactions.” Such matters as the power to appoint

directors’9and to supply funding,2°although they may provide opportunities for

de facto control of the corporation’s activities, are not sufficient by themselves

to establish dejure control.
Crown agency status may be conferred through contract, but mere designa

tion of an entity as a Crown agent in a contract will not necessarily be determi

native. In Montreal v. Montreal Locomotive Works Ltd. (1947),2I a company had

contracted with the Crown to construct and operate a factory to produce tanks

and gun carriages. The contract stated that the company undertook the work “for

executive. This is a second method by which the status of Crown agent may be acquired, and

it is discussed in the next section of this chapter.

15 Generally, it will be the overall nature of the control by the Crown which will determine whether

an entity is a Crown agent (see Registrar of the Accident C’oinpensation Tribunal v. Federal

Commissioner of Taxation (1992) 178 C.L.R. 145 (l-1.C.) (per Mason C.J., Deane. Toohey and

Gaudron JJ.). However. it is also possible that a public corporation may be a Crown agent at

common law in the exercise of one function (because the corporation is subject to control in

the exercise of that function) and not be a Crown agent in the exercise of another function

(because the corporation is not subject to control in the exercise of that function). This possibility

has often been recognized. e.g., in Townsvilie Hospitals Bd. v. CTh’ of Townsvilie, note 12,

above, 288 (giving further Australian references); Northern Pipeline Agency v. Perehinic, note

8, above, 520-521. This possibility also exists in the case of a public corporation that is

designated by statute to he a Crown agent. The designation could be limited to only some of

the corporation’s functions. Even if the designation applies to all of the corporation’s functions.

Crown agency status will still be lost when the corporation acts outside its statutory powers, as

occurred in CRC v. The Queen [19831 1 S.C.R. 339. discussed in text accompanying note 30,

below.
16 Bank voor Handel en Scheepvaart N. V. v. Administrator of Hungarian Properly [1954] A.C.

584, 617 (H.L.); R. v. Eldorado Nuclear, note Ii. above, 573.

17 Northern Pipeline Agency v. Perehinec, note 8. above.

18 Halifaxv. Hal ifax Harbour Comnmnrs. [1935] S.C.R. 215, 226; R. v. Eldorado Nuciear,note ii,

above, 571.
19 Metropolitan Meat Industry Bd. v. Sheedy, note 10, above, 905; Westeel-Rosco v. Bd. of

Governors ofSouth Sack. Hospital Centre, note 8, above, 249; Townsville Hospitals Rd. v. City

of Townsville, note 12, above, 289.

20 Fox v. Govt. of NtId., note 9, above, 671 (P.C.); Westeel-Rosco v. Bd. of Governors of South

Sask. Hospital Centre. previous note, 252.

21 [1947] 1 D.L.R. 161 (P.C.).
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and on behalf of the Government and as its agent”. Despite this contractual

language, the Privy Council applied the control test in order to determine whether

the company was a Crown agent.22

12.3 Crown agent by statute

(a) General rule

If (as is common) a statute expressly provides that a public corporation is to

be “an agent of the Crown”, then the corporation will be an agent of the Crown.23

A Parliament or Legislature, acting within its competence, is free to confer on a

public corporation any privileges or immunities that it chooses. Ii it chooses to

confer on the corporation the privileges and immunities of the Crown, that is a

matter of legislative policy that is unreviewable by the Courts. The express

stipulation that a public corporation is to he an agent of the Crown is accordingly

conclusive, even if the public corporation is not subject to the control ofa Minister

of the Crown, and would for that reason not be treated as an agent of the Crown

at common law.24
A statutory designation as a Crown agent may not necessarily be treated as

conclusive if the designation is interpreted as being for limited or specific purposes

only. For example, in British Columbia Power Corporation Limited v. Attorney

22 Lord Wright developed what has been termed an “enterprise control” test, focussing not merely

on the extent of control by the government but also on whether the government owned the

property used in the enterprise and bore the risk of loss. In this case, Montreal Locomotive

Works managed the undertaking, but was subject to the supervision and control of the Minister;

further, the private company had not supplied any financing for the undertaking, took no risk

of loss or liability, and received a fee only for management services. Accordingly, the company

was held to be a Crown agent rather than an independent contractor. For a discussion of the

“enterprise control” test used in this case, see Flannigan, “Enterprise Control: The Servant

Independent Contractor Distinction” (1987)37 U.T.L.J. 25.

23 An express provision that a public corporation is an agent of the Crown is usually found in the

statute establishing the particular corporation. In principle, there is no reason why an entire

class of public corporations could not be stipulated to be agents of the Crown. This seems to

be the intent of Ontario’s Crown Agency Act, R.S.O. 1990, c. C-48. which defines a “Crown

agency” and then provides that a Crown agency is an agent of the Crown. In practice, however,

Ontario Courts have ignored the broad language of the definition of Crown agency and have

held that only bodies controlled by the Crown come within the definition, so that the Act has

not changed the common law rule: McNairn. “The Ontario Crown Agency Act” (1973) 6

Ottawa L. Rev. 1 discusses the origin and interpretation of the Act. The Government Corpo

rations Operation Act, R.S.C. 1985, c. G-4, s.3, provides that certain Crown-owned companies

are agents of the Crown. No other jurisdictions seem to have similar statutes, although many

jurisdictions classify public agencies for other purposes: see, e.g., note I, above.

24 R. v. Eldorado Nuclear, note 11, above, 576 (Eldorado Nuclear entitled to Crown immunity

by virtue of express statutory designation as agent, although not controlled by Crown). Con

versely, if a statute expressly states that an entity is not a Crown agent, such a statement will

be regarded as conclusive: see The Queen v. Kearney (1984) 158 C.L.R. 395 (H.C.).
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1. Introduction 
 
[1] This application for judicial review challenges the decision to approve a recommendation 

of a project involving oil and gas development in the Northwest Territories. The project, known 

as the Extension Project, proposed by Paramount Resources Ltd. (Paramount) is located in the 

Cameron Hills, over which the Ka’a’Gee Tu First Nation (KTFN) claims Aboriginal rights and 

treaty rights. The KTFN states that the project negatively impacts their established treaty rights 

and their asserted Aboriginal rights and consequently argues that the Crown had a duty to consult 

and accommodate before approving the project. In this application the KTFN claims that the 

Crown failed to meet its duty to consult and accommodate. 

 

2. Background Facts 

- The Parties 

[2] The KTFN, a community of the Deh Cho First Nations (DCFN) who descend from the 

South Slavey people of the Dene Nation, and its Chief Lloyd Chicot are Applicants in this 

proceeding. On November 1, 1990, a sub-Band of the Fort Providence Band consisting of 36 

members residing at Kakisa Lake formed the Kakisa Lake Band. In 1996, the Kakisa Lake Band 

Council resolved to be known as the Ka’a’Gee Tu First Nation. Currently there are 

approximately 55 people living at the Kakisa settlement on the east side of Kakisa Lake. There 

are now about 62 people on the KTFN Band list. 

 

[3] Paramount, a Respondent in this application, is a Calgary based energy company that 

explores, develops, processes, transports and markets oil and gas. Paramount has explored and 
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developed oil and gas reserves in the Cameron Hills area since about 1979, after it acquired 

exploration licenses for approximately 80,800 acres in that area. 

 

[4] The “Responsible Ministers” pursuant to section 111 of the Mackenzie Valley Resource 

Management Act, 1998 c. 25 (the Act) are the Minister of Indian and Northern Affairs Canada 

(INAC), the Minister of Fisheries and Oceans, the Minister of the Environment Canada and 

Natural Resources Government of the Northwest Territories. 

 

- The Geography 

[5] Cameron Hills is a remote area in the Northwest Territories just north of the Alberta 

border, consisting of a high plateau, which is south of Tathlina Lake and a collection of 

surrounding lower laying hills to the southwest and west of Tathlina Lake. Paramount’s 

development project is located on the high plateau. The plateau is inaccessible from the north, 

northwest and southeast sides, and is accessible only by a winter road when the ground is frozen, 

via the southwest side where the terrain is not as steep. The Cameron River flows in a 

northwesterly direction off the plateau and eventually into Tathlina Lake which is located about 

10 kilometers north of the plateau. Kakisa Lake lies approximately 70 kilometers north of the 

Cameron Hills plateau, and Kakisa settlement is situated on the east side of that lake. 

 

[6] The Applicants claim a deep spiritual and cultural connection, as well as an economic 

reliance on the Cameron Hills. In the words of Chief Chicot: “our culture, economy, spirituality 

and our way of life are intimately connected to our land, which supports and sustains us. Our 

land is the home of the Ka’a’Gee Tu people who are alive today as well as the home of our 
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ancestors and the home for all future generations of Ka’a’Gee Tu”. Prior to the arrival of settlers 

to the area, the KTFN have harvested animals, fish, trees and water from the area, and many 

families continue to hunt and trap in the Cameron Hills area. 

 

[7] The Applicants claim stewardship over the Cameron Hills area. However, other 

Aboriginal groups, including the Deh Cho members of the Deh Gah Got’ie, the Katlodeeche, the 

West Point and the Trout Lake First Nations; the Alberta First Nation Dene Tha’; the Fort 

Providence First Nation and the NWT Métis also claim Cameron Hills as part of their traditional 

territory. There is no consensus amongst these Aboriginal groups regarding this stewardship. 

 

[8] There is no dispute amongst the parties in this application that the lands subject to 

Paramount’s proposed development are also the lands over which the Applicants claim treaty 

rights and assert Aboriginal rights. There is no agreement, however, concerning the seriousness 

of the impact of Paramount’s proposed project on these rights. While the Respondents agree that 

the Crown owed a duty to consult to the Applicants, there is no agreement on the scope or 

content of that duty. The Respondents take the position that the Crown discharged its duty to 

consult in the circumstances. 

 

- The Project 

[9] Oil and gas development in the Cameron Hills proceeded in phases. Exploration for oil 

and gas began in the early 1960s. Paramount obtained long term mineral rights in the early 1980s 

and by 2004 had been granted several exploration, discovery and production licenses. 

Paramount’s development in the Cameron Hills proceeded in three phases: the Drilling Project 
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(August 2000), the Gathering and Pipeline System Project (April 2001), and the Extension 

Project (August 2003). These three projects are collectively referred to as the Cameron Hills 

Development. The development proposed at the outset consisted of setting up a trans-border 

pipeline, central battery and gathering facilities. Once the construction of the Gathering and 

Pipeline System had been completed in August 2002, Paramount sought land use permits and 

water licenses to access new well sites and tie-in the new wells to the newly constructed 

gathering system. This aspect of the development came to be known as the Extension Project. It 

signalled the beginning of Paramount’s production work in the Cameron Hills. The approval of 

the Extension Project is the decision being reviewed in this application. 

 

[10] The Extension Project is significant in scope. Over time, the Project will include: drilling, 

testing and tie-in of up to 50 additional wells over a period of 10 years; oil and gas production 

over a 15 to 20 year period; excavation of 733 km of seismic lines; construction of temporary 

camps servicing up to 200 workers; the withdrawal of water from lakes; and the disposal of drill 

waste. 

 

[11] Before turning to the issues in this application, which essentially concern the Crown’s 

duty to consult, it is necessary to understand the context in which the impugned decision was 

made. To that end, I propose to review background information in respect to the applicable 

treaties, the Deh Cho comprehensive land claims process, the regulatory approval process under 

the Act and how this process was applied in the circumstances of this case. 
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- Treaties 8 and 11 

[12] The Deh Cho First Nations fall within Treaty 8 and 11. Treaty 8 was signed on June 21, 

1899, and Treaty 11 was signed on June 27, 1921 with an adherence agreement signed on July 

17, 1922. At the time of the signing of Treaty 11, the KTFN was part of the community of Deh 

Cho First Nations and are consequently bound by that Treaty. Both Treaties contain cession of 

land and surrender of rights provisions. The Treaties also guarantee to its Aboriginal signatories 

the right to pursue “their usual vocations of hunting, trapping and fishing throughout the tract 

surrendered”. Both Treaties also provided for the creation of reserve lands. However, in the 

Northwest Territories (the NWT), no reserves have been set aside pursuant to Treaty 11, the 

treaty at issue in this application. 

 

[13] The Crown in right of Canada and the Deh Cho First Nations disagree on whether 

Treaty 11 extinguished Aboriginal title. The Crown construes Treaty 11 as an extinguishment 

treaty while the Deh Cho and the Applicants understand Treaty 11 to be a peace and friendship 

treaty, whereby Aboriginal title was not surrendered. The Applicants contend that the Deh Cho 

did not allow reserve lands to be set aside pursuant to the Treaties because they did not want to 

submit to the Crown’s interpretation of the Treaties. 

 

[14] While Aboriginal title in respect to the land under the treaties is disputed there is no 

dispute as to the existence of the Applicants’ treaty rights to hunt, fish and trap in the Cameron 

Hills area. 
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- Deh Cho Process 

[15] In 1976 and 1977, on the basis that the land provisions of the Treaties had not been 

implemented, Canada accepted comprehensive land claims from the Dene and Métis of the 

Mackenzie Valley in the NWT. Ultimately, agreements were reached and implemented in respect 

of the Gwich’in, the Sahtu Dene and the Métis, all under Treaty 11, following which Canada 

passed the Act essentially to give effect to these agreements. The Act was amended in August 

2005 to reflect the requirements of the land claims and self-government agreement between 

Canada and the Tlicho. 

 

[16] The relevant outstanding comprehensive land claim relating to Treaty 11 is with respect 

to what is known as the Deh Cho region, which includes the Cameron Hills area. This claim was 

accepted for negotiation by the Crown in right of Canada in 1998. The negotiation process 

became known as the “Deh Cho Process”. The parties to the negotiations are the Deh Cho First 

Nations, including the Applicants, the Government of Canada and the Government of the 

Northwest Territories. The process was to provide a forum for respectful interaction of 

Aboriginal and Crown titles and jurisdictions with the view of negotiating a final agreement. 

 

[17] Although negotiations are ongoing in the Deh Cho Process, various agreements have 

been reached along the way, including the Interim Measures Agreement of 2003, which 

contemplates collaborative land use planning for the Deh Cho territory in accordance with Deh 

Cho principles of respect for land. This agreement establishes the Deh Cho Land Use Planning 

Committee which provides for the conservation, development and utilization of the land, waters 

and other resources. Under this agreement, Canada and the Deh Cho First Nations have 
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identified and negotiated the withdrawal of certain lands from disposal and mineral staking. 

Criteria agreed upon in identifying such lands include: lands used for the harvest of food and 

medicines; lands that are culturally and spiritually significant; lands which are ecologically 

sensitive as well as watersheds. Withdrawn lands remain subject to the continuing exercise of 

existing rights and interests. 

 

- Regulatory Approval Process 

[18] Oil and gas development in the Mackenzie Valley is complex involving several pieces of 

legislation and engaging several administrative bodies. The text of pertinent statutory provisions 

is attached to these reasons as Appendix A. 

 

[19] Construction and operation of a pipeline and gathering system occurs under the authority 

of the National Energy Board (the NEB), pursuant to the Canada Oil and Gas Operations Act, 

R.S., 1985, c. O-7, and the Canadian Petroleum Resources Act, R.S., 1985, c. 36 (2nd Supp.). 

Following the Gwich’in and Métis Comprehensive Land Claim Agreements, the Mackenzie 

Valley Resource Management Act was enacted in 1998. It provides for two regulatory boards: the 

Mackenzie Valley Land and Water Board (the Land and Water Board) and the Mackenzie Valley 

Environmental Impact Review Board (the Review Board). These Boards are established pursuant 

to the Act as institutions of public government within an integrated and coordinated system of 

land and water management in the Mackenzie Valley. 

 

[20] The Land and Water Board and the Review Board are established for the purpose of 

regulating all land and water uses, including deposits of waste, in the Mackenzie Valley. Bill    
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C-6, which preceded the legislation, took five years to complete, during which time there was 

considerable consultation with all affected groups, including affected First Nations who were 

funded to review the proposed Bill. 

 

[21] Under the Act, the Land and Water Board is responsible for issuing land use permits and 

water licences in the unsettled land claim areas within the Mackenzie Valley. A developer must 

apply to the Land and Water Board for a land use permit and water licence where the proposed 

activity is to be carried out in the Mackenzie Valley. Section 60.1 of the Act specifically requires 

that the Land and Water Board gives consideration to “the well-being and way of life of the 

Aboriginal peoples of Canada” in making its decisions. The section provides as follows: 

 
60.1 In exercising its powers, a 
board shall consider 

(a) the importance of conservation 
to the well-being and way of life of 
the aboriginal peoples of Canada to 
whom section 35 of the 
Constitution Act, 1982 applies and 
who use an area of the Mackenzie 
Valley; and 

(b) any traditional knowledge and 
scientific information that is made 
available to it. 

 
60.1 Dans l’exercice de ses 
pouvoirs, l’office tient compte, 
d’une part, de l’importance de 
préserver les ressources pour le 
bien-être et le mode de vie des 
peuples autochtones du Canada 
visés par l’article 35 de la Loi 
constitutionnelle de 1982 et qui 
utilisent les ressources d’une région 
de la vallée du Mackenzie et, 
d’autre part, des connaissances 
traditionnelles et des 
renseignements scientifiques mis à 
sa disposition. 

 

[22] Pursuant to subsection 63(2) of the Act, the Land and Water Board is required to notify 

affected communities and First Nations upon receipt of an application for a permit or license. 
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[23] Section 114 of the Act sets out the purpose of Part 5 of the Act, which is to establish a 

process comprising a preliminary screening, an environmental assessment and an environmental 

impact review. The Review Board is established as the main instrument in the Mackenzie Valley 

for the environmental assessment and the environmental impact review and is mandated with 

ensuring that the concerns of Aboriginal people and the general public are taken into account in 

the process. 

 

[24] The guiding principles of Part 5, set out in section 115 of the Act, provide that the 

process shall have regard to the following: the protection of the environment from significant 

adverse effects of proposed developments; the protection of the social, cultural and economic 

well-being of the residents and communities in the Mackenzie Valley; and, the importance of 

conservation to the well-being and way of life of the Aboriginal peoples. Section 115.1 states 

specifically that the Review Board shall consider any traditional knowledge that is made 

available to it in exercising its powers. 

 

[25] Community consultation is integral to the processes undertaken by both the Land and 

Water Board and the Review Board. Section 3 of the Act governs how this consultation is to be 

carried out: 

 
3. Wherever in this Act reference is 
made, in relation to any matter, to a 
power or duty to consult, that power 
or duty shall be exercised 
 
(a) by providing, to the party to be 
consulted, 
 

 
3. Toute consultation effectuée sous 
le régime de la présente loi 
comprend l’envoi, à la partie à 
consulter, d’un avis suffisamment 
détaillé pour lui permettre de 
préparer ses arguments, l’octroi 
d’un délai suffisant pour ce faire et 
la possibilité de présenter à qui de 



  Page: 

 

12

(i) notice of the matter in sufficient 
form and detail to allow the party to 
prepare its views on the matter, 
 
(ii) a reasonable period for the party 
to prepare those views, and 
 
(iii) an opportunity to present those 
views to the party having the power 
or duty to consult; and 
 
(b) by considering, fully and 
impartially, any views so presented. 

droit ses vues sur la question; elle 
comprend enfin une étude 
approfondie et impartiale de ces 
vues. 
 

 

 

[26] Both the Land and Water Board and the Review Board provide guidelines on how 

consultation is to be undertaken by developers when applications are made to the respective 

boards. 

 

[27] The Act provides for a three stage review process: a preliminary screening, an 

environmental assessment and an environmental impact review. Developers must consult with 

affected parties before submitting an application, and the consultation should involve notice of 

the matter in sufficient detail, a reasonable period for the party consulted to prepare their views, 

and the opportunity to present those views to the developer. Once the Land and Water Board is 

satisfied pre-application community consultation has taken place, it performs the preliminary 

screening which involves determining whether the development might have a significant adverse 

impact on the environment. If development might have a significant adverse impact, then the 

Land and Water Board will refer the proposal to the Review Board for an environmental 
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assessment under section 125 of the Act. Otherwise the application will proceed to the permitting 

phase. 

 

[28] Once an environmental assessment has been triggered by a referral from the Land and 

Water Board, the Review Board determine the scope of the environmental assessment and 

request a more detailed description of the development. Next, issues are identified by the Review 

Board and Terms of Reference (TOR) for the environmental assessment are determined. A draft 

version of the TOR is circulated to all parties for comments. After the TOR is finalized, the 

developer proceeds to prepare the Developer’s Assessment Report (DAR). The DAR is 

circulated to all parties and undergoes a conformity check in which it is compared to the TOR. It 

then undergoes a Technical Review in which participants may present their views supported by 

facts and evidence in a forum that is open to the public. Questions arising from the Technical 

Review which require formal responses are issued by way of Information Requests (IRs), which 

may originate from any party, and are made accessible to everyone. The Review Board may 

order a hearing. Following the hearing, the Review Board will consider the DAR and the 

evidence and determine whether the development is likely to have significant adverse 

environmental impacts or be a cause of significant public concern. Under section 128, the 

Review Board may determine that no assessment need be performed, recommend that the 

approval of the proposal be made subject to the imposition of measures that the Review Board 

considers necessary to prevent an adverse impact, recommend the proposal be rejected without 

an environmental assessment, or, if the Review Board decides that the development is likely to 

cause significant public concern, order an environmental impact review. The decision of the 
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Review Board is subject to section 130 of the Act which essentially places the ultimate decision 

in the hands of the Ministers. 

 

[29] Pursuant to section 130 of the Act, after having considered the environmental assessment 

report, the Ministers may order an environmental impact review even if the Review Board 

determined such a review need not be conducted (paragraph 130(1)(a)). Where the Review 

Board recommends the approval of a proposal subject to the imposition of certain measures or 

the rejection of a proposal because of its adverse impact on the environment, the Ministers may: 

 

(1) adopt the recommendation or refer it back to the Review Board for further 

consideration (subparagraph 130(1)(b)(ii)) or 

(2) after consulting the Review Board, reject the recommendation and order an 

environmental impact review of the proposal or adopt the recommendation with 

modifications 

This latter option is known as the “consult to modify” process. The parties that participate in the 

consult to modify process are the representatives of the Responsible Ministers and 

representatives of the Review Board. The Act imposes no obligation on the Ministers to involve 

others in the process including the parties to the Environmental Assessment or Environmental 

Impact Review. 

 

[30] The third stage, the environmental impact review, consists of a review of the 

environmental assessment by a panel of three or more members appointed by the Review Board. 

The Panel is vested with the powers of a review board and the Act sets out a comprehensive 
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process as to how the review is to be conducted. Pursuant to subsection 135(1) of the Act, after 

considering the report from the Review Panel, the Ministers may adopt the recommendations 

contained in the report with or without modifications, reject them or refer the proposal back to 

the Review Board. 

 

- Funding 

[31] The Applicants contend that throughout the Review Board process concerning the 

Cameron Hills development they participated in each environmental assessment process to the 

extent permitted by their limited resources. 

 

[32] While the Applicants complain that their full and meaningful participation in the 

consultation process under the Act was compromised by lack of resources, the evidence indicates 

that funding was made available by the Crown to assist the Applicants. 

 

[33] In fiscal year 2001-2002, the KTFN requested and received from INAC $40,000 to assist 

with costs associated with an Oral Traditional Knowledge Research Project. This resulted in the 

production of a documentary film, which is in evidence, entitled “Straight from the Heart”. The 

film documents Elders speaking to KTFN regarding traditional knowledge, which included 

gathering stories, legends and knowledge of the land. The cost of the project was $30,844 

resulting in a $9,166 surplus. 

 

[34] In fiscal year 2002-2003, the KTFN requested and received from INAC the sum of 

$40,000 to allow participation in land and resource management activities in the area. To this 
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end an Oil and Gas Coordinator was hired to address environmental concerns and act as 

spokesperson for the KTFN. The Government of the Northwest Territories (GNWT) also 

provided $40,000 in funding for this purpose. A $6,476 surplus resulted from the $80,000 in 

grants for resource management activities provided in 2002-2003. 

 

[35] In 2003-2004, the KTFN requested $40,000 and received $10,000 from INAC to 

continue funding the Oil and Gas Coordinator. The same funding was obtained in 2004-2005 for 

this purpose. Also, in 2004-2005, INAC provided $10,000 for the completion of a community 

protocol for the Cameron Hills Oil and Gas Project. 

 

[36] In summary, from 2001 to 2005, INAC and the GNWT provided a total of $140,000 to 

the KTFN for their traditional knowledge project and for the services of the Oil and Gas 

Councillor. This represents $30,000 less than the amount the KTFN requested. Of the total 

amount received, the record indicates that the KTFN had a $15,642 surplus. 

 

- The First Two Phases of the Cameron Hills Development 

[37] Since 1992, Paramount obtained 14 production licenses (two issued in 1992, four in 

2002, two in 2003 and six in 2004), and it holds 7 land use permits (LUP), 4 water licenses and 

22 federal surface leases, all in the Cameron Hills. As mentioned, development proceeded in 

three phases: the Drilling Project, the Gathering and Pipeline Project, and the Extension Project. 

 

[38] The Drilling Project involved 9 new wells and 7 existing wells in order to evaluate oil 

and gas reserves. The Gathering and Pipeline Project involved the construction of an extensive 
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trans-boundary pipeline and gathering system to connect Paramount’s wells in the Cameron Hills 

to Alberta’s pipeline system. This also included more than 60 km of pipelines, well-site facilities 

for 11 existing and 9 new wells, temporary construction camps to house up to 200 workers, a 

permanent camp for 20 workers, an airstrip and vehicle access routes to well-sites. 

 

[39] Applications for land use permit and water licences for the Drilling Project were made to 

the Land and Water Board on August 29, 2000. The project was referred to the Review Board for 

an environmental assessment on November 20, 2000, and the Review Board issued its 

environmental assessment report on October 16, 2001. The Review Board recommended that 

land use permits and water licenses be issued on condition that the mitigating measures 

contained in Paramount’s environmental report be respected. The Drilling Project was eventually 

allowed to proceed on this basis. 

 

[40] The Applicants state that they were surprised to learn in 2001, when the Drilling Project 

was first before the Review Board, the full magnitude of Paramount’s plans for the Cameron 

Hills area. They claim that they were not aware that the Federal Crown had previously issued 

Paramount extensive licenses in the Cameron Hills. The Applicants argue that the KTFN were 

facing a major industrial development without any meaningful input into the issuance of the 

original discovery and exploration licenses granted to Paramount. 

 

[41] Paramount initiated the Gathering and Pipeline System Project in April 2001 by applying 

to the Land and Water Board for land use permits and water licenses. The KTFN were involved 

in the preliminary screening and environmental review processes for the Gathering and Pipeline 
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Project. Between June 22, 2000, and November 19, 2001, more than a dozen meetings were held 

and numerous phone calls were made with Paramount, discussing traditional knowledge, benefits 

of the project for the Kakisa community, concerns in respect to other Bands claiming 

stewardship over the Cameron Hills area as traditional territory, and mitigating measures for the 

environment. The KTFN’s participation included a helicopter flyover of the proposed project and 

a three day excursion to the territory around Tathlina Lake for the purpose of discussing 

traditional knowledge. 

 

[42] The project was referred to the Review Board for environmental assessment and on 

December 3, 2001, the Review Board issued its report on the Environment Assessment. 

 

[43] Paramount’s DAR prepared for the Gathering and Pipeline System Environmental 

Assessment concluded that the project would have no significant cumulative environmental 

impacts and was not expected to have an adverse effect on the pursuit of traditional activities. 

Both the KTFN and the GNWT disagreed. The Applicants questioned Paramount’s ability to 

draw conclusions regarding impacts of its project on the Applicants in the absence of a proper 

Traditional Land Use Study. In its submissions to the Review Board, the GNWT argued that 

Paramount had underestimated the impact of the project on the boreal caribou population. In its 

Environmental Assessment Report for the Gathering and Pipeline Project, the Review Board 

found that the Applicants were “very actively involved in traditional land use … most if not all 

residents participate in traditional land use in one manner or another”. The Review Board 

accepted the GNWT data that “…Kakisa families derive 50-60%, and possibly more, of their 

annual food basket requirements from the land.” Ultimately, the Review Board recommended 
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that with the implementation of 21 mitigating measures, the project “… is not likely in its 

opinion to have any significant adverse impact on the environment or to be a cause of significant 

public concern”. 

 

[44] Paramount expressed serious concern in respect to measures 13, 15, 16 and 17. I 

reproduce these recommendations in Appendix B to these reasons. These recommendations 

essentially provided that the project not proceed until Paramount: (1) has revised its Heritage 

Resource Plan to incorporate First Nation concerns; (2) has developed a compensation plan co-

operatively with affected First Nations which address the effects on land and resources used 

beyond trapping; and (3) has provided INAC with proof that affected First Nations have 

approved of the Traditional Use Study and incorporated any mitigating measures arising from 

the Study into their development plan. 

 

[45] The KTFN wrote to the Review Board and INAC urging support for the measures and 

asking that the necessary steps be taken to ensure that these conditions are fulfilled by Paramount 

before any construction begins on the ground. The KTFN noted that the report supported their 

position that Paramount’s Traditional Use Study had not been completed and the Benefits Plan 

failed to meet some of its legislated requirements regarding compensation. 

 

[46] From the beginning of the Cameron Hills development, the Applicants have expressed 

concerns regarding the project’s actual impact on land, water and wildlife in the Cameron Hills 

area, affecting their rights to hunt fish and trap. From the outset, the KTFN consistently 

expressed two concerns: first, that a Traditional Land Use Study was required to provide baseline 
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data against which mitigating measures could be designed and damages caused by Paramount’s 

development could be measured, and second, that an Impacts and Benefits Agreement which 

would include investments in the community and employment opportunities, be negotiated with 

the KTFN to address Paramount’s infringement of their aboriginal title and treaty rights. In the 

Applicant’s submission, neither of these objectives has been met. 

 

[47] With respect to the Traditional Land Use Study, Paramount prepared a statutory Benefits 

Plan pursuant to subsection 5(2) of the Canada Oil and Gas Operations Act. Paramount 

concedes that the Benefits Plan was never intended to address specific benefits or impact on a 

particular community, but was a plan to address benefits to Canadians in general and people in 

the north in particular. 

 

[48] The Applicants’ contend that Paramount’s Traditional Knowledge (TK) Study did not 

meet the requirements of a proper Traditional Land Use Study. They argue that the study was 

prepared without meaningful consultation and completed without their full or proper 

involvement or participation. They claim the study was deficient in that it did not consider or 

address how the KTFN occupied their territory, how their laws protected the land, water and 

wildlife, or how Paramount’s operations truly impact their economy, culture, traditional way of 

life and well-being. 

 

[49] Paramount argues that the availability of traditional knowledge of the KTFN to further 

assist in fashioning mitigating measures was limited by the KTFN itself. Paramount’s TK study 

was prepared from information gathered from KTFN Elders and Chief Chicot himself, who 
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participated in the process.  Paramount contends that after it prepared the study it made several 

attempts to request further input from the Applicants. None was forthcoming. Paramount’s study 

was therefore submitted to the Review Board without the Applicants’ further input. 

 

[50] The Applicants agree that only a limited amount of traditional land use information was 

provided to Paramount and the Review Board. They explain that they did not want some of their 

sensitive traditional knowledge to become public, such as the location of trap lines. They further 

believed that Paramount “needs to recognize the aboriginal and treaty rights of the KTFN before 

the remaining information is shared as part of the ABA negotiations about infringing KTFN 

rights”. 

 

[51] The Applicants also contend that they were not involved in the process that led to the 

preparation of the benefits agreement by Paramount and there was no meaningful consultation 

about accommodating matters of real concern to their community. The Plan provided for 

compensating trappers “who can conclusively establish that they have sustained lower harvests 

directly attributable to Paramount’s operations in the area.” In the Applicants’ view, Paramount’s 

plan was unworkable for a number of reasons. First, precise records of their harvesting were not 

kept. Second, direct loss of trapping income is not the only impact warranting compensation or 

benefits. Third, the plan does not consider the fact that the Applicants’ treaty rights and asserted 

Aboriginal rights are at stake. 

 

[52] The consult to modify process was initiated by the Minister of INAC with respect to the 

Gathering and Pipeline Project Environmental Assessment Report on December 20, 2001. The 
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Ministers expressed concern with recommendations 13, 15, 16 and 17 in the Review Board’s 

Environmental Assessment Report and proposed certain modifications and a deletion. The 

Review Board felt that other participants to the environmental assessment process should have 

the opportunity to make their concerns known in respect of the impugned measures to be 

discussed at the upcoming meeting between INAC, the NEB and the Review Board. As a result, 

all participants, including the KTFN, were sent a copy of the Review Board’s December 24, 

2001 letter to INAC wherein it expressed the view it would not object to these participants 

making their views known in respect to the proposed changes sought by the Ministers. 

 

[53] In a letter to the Review Board dated January 3, 2002, INAC expressed the view that the 

provisions of the Act provide that only the federal Minister and the Responsible Ministers are to 

consult with the Review Board regarding its Report. 

 

[54] The Review Board and the Ministers met in a closed meeting on January 4, 2002, despite 

the Applicants’ protestation. After considering the evidence presented in the consult to modify 

process, the Review Board approved modifications to all of the impugned measures, and also 

deleted measure 17. On January 11, 2002, the Ministers issued a final decision that substantially 

modified recommendations 13, 15, 16 and deleted recommendation 17. I reproduce these 

modified recommendations in Appendix C to these reasons. In his decision letter, the Minister of 

INAC, writing on behalf of the Responsible Ministers under the Act, indicated that certain letters 

expressing the views of the Applicants were considered. I note, however, that certain other letters 

on behalf of the Applicants were not identified by the Minister. 
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[55] The Applicants perceived the Ministers’ decision to be detrimental to their interests and, 

in particular, protested the deletion of recommendation 17 and modifications to the other 

recommended measures. The Applicants reiterated their position that they had not been 

consulted on this issue. 

 

- The Extension Project 

[56] In April 2003, Paramount brought an application to the Land and Water Board to amend 

some of the land use permits and water licenses issued with respect to its initial project. This 

aspect of the development came to be known as the Extension Project. It signalled the beginning 

of Paramount’s production work in the Cameron Hills. The project initially involved approval for 

5 additional wells but would eventually also include the drilling, testing and tie-in of up to 50 

additional wells over a period of 10 years; the production of oil and gas for over 15-20 years; the 

excavation of 733 km of seismic lines; the construction of temporary camps servicing up to 200 

workers; the withdrawal of water from lakes; and the disposal of drill waste. 

 

[57] After receiving the application, the Land and Water Board conducted the requisite 

preliminary screening of the project. During this stage it consulted with 21 organizations, 

including the KTFN and the DCFN. The Land and Water Board found, as a result of its 

preliminary screening, that it was satisfied of the project’s significant adverse impacts on the 

environment and that there was a clear indication of public concern. As a result the Land and 

Water Board referred Paramount’s application to the Review Board for an environmental 

assessment pursuant to section 125 of the Act, and recommended that the Review Board consider 

joint public hearings with the Land and Water Board. 
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[58] The environmental assessment followed the process outlined earlier in these reasons. In 

June 2003, the draft TOR and a draft work plan were sent to the interested parties, including the 

Applicants. On July 21, 2003, the Applicants responded to the draft TOR and as a result of 

comments made by the KTFN the work plan was adjusted. 

 

[59] On August 8, 2003, the Review Board issued the final TOR, setting out the scope of the 

environmental review. The Review Board determined the environmental assessment should be 

focused on the cumulative effects of drilling, testing and tie-in of up to 50 additional wells over 

the next 10 years indicated in Paramount’s planned development and not just the 5 well sites 

actually applied for. 

 

[60] On September 17, 2003, Paramount prepared and submitted its DAR to the Review 

Board which included an assessment of the impact of the 5 well sites applied for, plus the 

additional 48 under the planned development. The DAR also included a detailed summary of the 

public consultation process and the results of various studies that were undertaken for the 

purposes of the environmental assessment. The DAR also set out in an appendix a summary of 

the consultation and communication which had occurred between Paramount and the KTFN 

since May of 2000. The summary indicates extensive correspondence and a great number of 

meetings and exchanges between the parties. 

  



  Page: 

 

25

[61] The second phase of the environmental assessment included two rounds of IRs. Many of 

these requests originated from the KTFN and were directed to both INAC and Paramount. 

Responses were provided, but not always to the satisfaction of the KTFN. 

 

[62] A pre-hearing conference was held to address the hearing process and to set a draft 

agenda for the public hearing. A community meeting was held at Kakisa on February 17, 2004, 

between members of the KTFN, the Land and Water Board, the Review Board and Paramount to 

discuss related issues. 

 

[63] A public hearing was held jointly by the Review Board and the Land and Water Board at 

Hay River on February 18 and 19, 2004. The Applicants participated in the hearing and had the 

opportunity to question Paramount and other parties involved in the environmental assessment. 

 

[64] Following the public hearing, the parties were invited to submit technical reports to the 

Review Board. The KTFN did so on March 2, 2004 and on March 10, 2004 Paramount 

responded to the concerns raised in the technical report submitted by the KTFN. INAC, in a 

letter dated March 11, 2004, to the Review Board, also responded to concerns raised by the 

KTFN in its technical report and answered questions asked by the KTFN at the public hearing. 

 

[65] During the Environmental Assessment Process the Applicants issued two Information 

Requests (IR 1.2.136 and IR 1.2.137) asking INAC to clarify how it intended to discharge its 

duty to consult and accommodate. INAC responded that the Land and Water Board and the 

Review Board are the primary vehicles for environmental assessment consultations with 
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Aboriginal groups and the general public, producing an opportunity for participation. INAC 

indicated that it would wait until the environmental assessment process was complete before 

making any decision regarding potential infringement and Aboriginal consultation regarding the 

project. 

 

[66] INAC’s understanding of the Crown’s duty to consult in respect to an asserted Aboriginal 

right is expressed in its response to KTFN Information Request 1.2.31, which I reproduce below: 

With respect to Aboriginal rights: the Crown may not unjustifiably 
infringe on rights protected by Section 35 of the Constitution Act, 
1982, and the onus is on the First National to prove that a right 
exists and that it would be unjustifiably infringed upon. The 
Crown is unable to unilaterally determine what assertions a First 
Nation might make or what the ultimate outcome of that assertion 
may be. When responding to an assertion, and without limiting in 
any way the breadth or scope of the matters that Canada may 
consider, including the ethnographic, historical, traditional, and 
other evidence, Canada also takes into consideration expressions 
by the First Nations of consent or support for the proposed activity. 

 
[Emphasis in original.] 

 
 

[67] The Review Board issued its Report and its reasons on the environmental assessment on 

June 1, 2004. In its report the Review Board recognized the KTFN dependence on the Cameron 

Hills Area and made certain findings in respect to the projects potential impact on the 

Applicants’ rights. I reproduce below certain applicable excerpts from the report. 

 
The Cameron Hills is an important traditional use area for local 
First Nations. (p. vi) 
 
There is no doubt, in the Review Board’s opinion, that the 
evidence in this proceeding provides a firm foundation for the 
concerns expressed about this area, particularly in relation to the 



  Page: 

 

27

possible effects of the proposed development on the traditional 
activities important to the [Ka’a’Gee Tu and other aboriginal 
communities]. (p. 14) 
 
[The] Board concludes that the environmental consequence of the 
combined direct and indirect footprint of the Planned Development 
Case is High (potentially significant) for boreal caribou and 
marten. (p. 42) 
 
The Review Board supports the communities’ requests for a socio-
economic agreement with Paramount. The Review Board also 
concurs with the GNWT on the effectiveness of socio-economic 
agreements to aid in assessing the impact on the social and the 
cultural aspects of northern development. (p. 51) 

 
 
[68] Notwithstanding the above observations the Review Board concluded that “…with the 

implementation of the measures recommended in this Report of EA and the commitments made 

by Paramount Resources Ltd, … the proposed development will not likely have a significant 

environmental impact or be cause for significant public concern and should proceed to the 

regulatory phase of approvals.” The Review Board in its report issued 17 mitigating measures 

and suggestions. These measures and suggestions are attached as Appendix D to these reasons. 

 

[69] The Report considered impacts on both the “Biophysical Environment” and “Socio-

Economic and cultural environment”. 

 

[70] In respect to the Biophysical Environment, issues concerning air quality, water quality, 

wildlife and in particular the Boral Caribou and the cumulative impact of the project were 

considered. 
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[71] The Applicants raised concerns about water quality and its impact on fishing. The 

Review Board found that there was potential for significant adverse environmental impacts to 

water due to potential spills and sedimentation of waterways from erosion as a result of 

Paramount’s operations in the Cameron Hills. The Review Board found that application of 

measures R-8 to R-11 and suggestion S-1 would mitigate these potential impacts. 

 

[72] In relation to hunting and trapping, the Review Board concluded that the balance of the 

evidence did not suggest wildlife concerns, except in the case of the Boreal Caribou. It found that 

the measures concerning the Boreal Caribou proposed by the GNWT, supported by the 

Applicants, would mitigate the likelihood for significant adverse environmental impacts on the 

Boreal Caribou population. Additional concerns were raised regarding wolves and wolverines. 

The Review Board considered the evidence and concluded that the approach taken by Paramount 

was reasonable, and decided that wolves and wolverines should be explicitly considered in future 

environmental assessments in the area. Ultimately, the Review Board provided mitigation 

measures R-12 to R-14 and suggestions S-3 and S-4 in relation to wildlife. 

 

[73] In respect to impacts on the socio-economic and cultural environment, the Review Board 

considered the difficulties surrounding an agreement on the Wildlife and Resources Harvesting 

Compensation Plan. It noted that the Aboriginal communities emphasized that compensation 

plans must address economic as well as cultural components and not merely the lost revenue 

from harvesting. The Review Board found that to prevent significant potential adverse socio-

economic impacts on the environment relating to the viability of the Cameron Hills as a source 
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of harvesting and preserving harvesting opportunities over the long term, further mitigation was 

needed. It recommended measures R-15 and R-16 and suggestions S-5 and S-6. 

 

[74] In a letter dated June 24, 2004, addressed to the Responsible Ministers, the KTFN 

provided its response to the Review Board’s environmental report. In a subsequent letter dated 

July 7, 2004 to the Responsible Ministers and the Review Board, the KTFN sought to be 

included in the post-Report process under sections 130 and 131 of the Act. In their July 29, 2004 

letter to INAC, the KTFN firmly stated their position that the “…closed door, post-Report 

process that shuts them out” clearly violates the principles of natural justice and fairness and by 

engaging in such a process the Crown is failing to discharge its duty to consult. 

 

[75] In a letter to the KTFN dated August 26, 2004, the Minister of Fisheries and Oceans 

stated that he and the other Responsible Ministers would be making a decision pursuant to 

section 130 of the Act. This also represents the position adopted by INAC, which is repeatedly 

expressed in the record, namely that pursuant to the Act, only the Responsible Ministers and the 

Review Board may participate in the consult to modify process. 

 

- Consult to Modify Process for the Extension Project 

[76] Both the NEB and the Responsible Ministers had concerns about some of the mitigation 

measures set out by the Review Board. By letter dated August 19, 2004, addressed to the Review 

Board, the Minister of INAC on behalf of the Responsible Ministers initiated consultation with 

the Review Board, pursuant to subparagraph 130 (1)(b)(ii) of the Act. INAC informed the 

Review Board on November 17, 2004, that the Responsible Ministers wanted to address 
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recommended measures R7, R11, R12, R13, R15, and R16 in the Environmental Assessment 

Report. Proposed modifications with supporting rationale were submitted for the Review Board’s 

consideration. In particular, the modifications proposed the deletion of recommendations R15 

and R16. 

 

[77] The Review Board decided to seek comments and input related to the Responsible 

Ministers’ proposed modifications, from parties to the Environmental Assessment process, which 

included the Applicants. 

 

[78] In response, the KTFN wrote to the Review Board on December 17, 2004, and provided 

comprehensive comments on the proposed modifications to the Review Board’s recommended 

measures. In essence the KTFN reasserted views it had expressed in its June 14, 2004 letter to 

the Review Board. While the KTFN stated that certain proposed changes were generally 

acceptable, it strongly objected to the deletion of recommendations R15 and R16 and urged the 

Responsible Ministers to strengthen the recommended measures. Further, the KTFN submitted 

that the consult to modify process was not in keeping with the Crown’s duty to consult as 

clarified by the Supreme Court of Canada in the recent decisions of Haida Nation v. British 

Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 511 and Taku River Tlingit First 

Nation v. British Columbia (Project Assessment Director), 2004 SCC 74, [2004] 3 S.C.R. 550. 

The honour of the Crown was at stake in such matters and meaningful consultation must take 

place prior to the approval of projects that will infringe Aboriginal title and rights. In KTFN’s 

submission to the Review Board, the consult to modify process and the substance of the 

proposed modifications represents an “an impoverished vision of the honour of the Crown”. 
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[79] Following the release of the Supreme Court decisions in Haida and Taku and before the 

decision on the Extension Project was made, INAC conducted a “Crown Consultation Analysis” 

with the view of assessing whether consultation and accommodation performed to date had been 

adequate in addressing the potential infringements on an Aboriginal Treaty and/or upon asserted 

Aboriginal rights. The analysis concluded that adequate consultation had been conducted. 

 

[80] Thereafter, the Applicants were excluded from the consult to modify process which 

continued for three months until March 15, 2005, when the Review Board adopted the revised 

recommendations. 

 

[81] The Review Board, the Ministers and the NEB met on January 24, 2005, and decided that 

Canada would take the position that R-15 and R-16 would be substantially revised instead of 

deleted. On March 15, 2005, the Review Board forwarded final revised recommendations to the 

Ministers. The Applicants did not participate in this meeting and were not consulted in respect to 

the final recommendations. 

 

[82] The KTFN wrote directly to the Minister of INAC on six different occasions between 

July 20, 2004 and April 27, 2005, asking INAC to respect its legal duty to consult before 

rendering a final decision. These letters went unanswered until May 17, 2005, at which time the 

Minister of INAC wrote to Chief Chicot and assured him that he would be contacted before a 

final decision was made. However, this commitment was not kept. INAC never met with the 
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KTFN to discuss the proposed modifications to the recommended measures or the final decision 

on the Extension Project. 

 

[83] In her March 24, 2005 letter to the Minister of INAC, counsel for the KTFN addressed 

the modified recommendations that had been submitted to the Responsible Ministers for 

decision. In her submissions on behalf of the KTFN, counsel argued that the process that led to 

the modified recommendations failed to solicit the input of the KTFN and as a result its concerns 

were not heard. The KTFN submitted that the recommendations were substantially rewritten in 

secret and, as a consequence, fairness and justice were lost and the honour of the Crown 

impugned. The KTFN further submitted that the proposed modifications are in effect tantamount 

to a rejection of the original recommendations and as a result trigger the statutory requirement 

that an environmental impact review be ordered. Finally, it is argued that, in the circumstances, 

the Crown has not discharged its duty to consult and accommodate. 

 

[84] The Minister of INAC, on behalf of the Responsible Ministers, by letter dated July 5, 

2005, adopted the recommended mitigating measures of the Review Board with modifications. 

In the decision letter, the Minister stated that the decision was made after undertaking 

consultation with the Review Board and considering the Environmental Assessment Report and 

letters from various stakeholders, including the following letters; from the KTFN dated June 24 

and August 10, 2004; and the letters from Counsel for the KTFN dated July 20, August 31, 

November 19, December 13, 2004, and March 24 and April 28, 2005. 
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[85] By letter dated July 20 and July 28, 2005, the Applicants wrote to the Land and Water 

Board informing it that the Ministers’ decision was made in breach of the Federal Crown’s duty 

to consult and accommodate and that there had yet to be proper consultation with the Applicants. 

 

[86] Of the 17 recommended measures, 12 were modified during the consult to modify 

process. Six measures falling within the jurisdiction of the NEB were modified by the NEB. The 

NEB contends that these modifications were made after receipt of comments from Paramount, 

government departments and the Applicants. 

 

[87] Six other measures falling within the jurisdictions of the Responsible Ministers were 

modified by the Responsible Ministers. R-15 and R-16 were not deleted as originally proposed 

but instead were modified. The modifications to R-15 removed the requirement for a 

compensation plan and enforcement to be determined through binding arbitration, and 

modifications to R-16 removed the requirement for a socio-economic agreement to be developed 

in consultation with affected communities. I reproduce below the two recommendations as 

modified: 

R-15   The Review Board recommends that Paramount commit, in 
a letter to the Parties to the Environmental Assessment, to 
compensate the Ka’a’Gee Tu First Nation and other affected 
Aboriginal groups for any direct wildlife harvesting and resource 
harvesting losses suffered as a result of project activities, and to 
consider indirect losses on a case-by-case basis. 
 
R-16   The Review Board recommends that Paramount report 
annually to the Government of the Northwest Territories and the 
other Parties to the Environmental Assessment documenting its 
performance in the provision of socio-economic benefits, such as 
employment and training opportunities for local residents, 
including a detailed ongoing community consultation plan 
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describing the steps it has taken and will take to improve its 
performance in those areas. The Government of the Northwest 
Territories will review this report with Paramount in collaboration 
with the other Parties to the Environmental Assessment. 

 

[88] The Applicants challenge the Responsible Ministers’ decision by filing the within 

application for judicial review on August 9, 2005, which was amended on February 23, 2006. 

 

3. Issues 
 
[89] The central issue in this application is whether the Crown failed to discharge its duty to 

consult in making the decision. The issue involves answering the following questions: 

(1) What is the content of the Crown’s duty to consult and accommodate? 

(2) Did the Crown fulfil its duty in the circumstances of this case? 

(3) What is the appropriate remedy, in the event it is determined that the Crown failed 

to fulfill the duty to consult? 

 

4. Standard of Review 

[90] The applicable standard of review of government decisions which are challenged on the 

basis of allegations that the government failed to discharge its duty to consult and accommodate 

pending claims resolution was canvassed by the Supreme Court in Haida. In that case, Chief 

Justice McLachlin suggested that, absent a statutory process for such a review, general principles 

of administrative law were to be considered. Here, as in Haida, no specific review process has 

been established. At paragraphs 61 to 63 of the Court’s reasons for decision, the Chief Justice 

wrote: 
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61. On questions of law, a decision-maker must generally be 
correct: for example, Paul v. British Columbia (Forest Appeals 
Commission), 2003 SCC 55 (CanLII), [2003] 2 S.C.R. 585, 2003 
SCC 55. On questions of fact or mixed fact and law, on the other 
hand, a reviewing body may owe a degree of deference to the 
decision-maker.  The existence or extent of the duty to consult or 
accommodate is a legal question in the sense that it defines a legal 
duty. However, it is typically premised on an assessment of the 
facts. It follows that a degree of deference to the findings of fact of 
the initial adjudicator may be appropriate. The need for deference 
and its degree will depend on the nature of the question the tribunal 
was addressing and the extent to which the facts were within the 
expertise of the tribunal: Law Society of New Brunswick v. Ryan, 
2003 SCC 20 (CanLII), [2003] 1 S.C.R. 247, 2003 SCC 20; Paul, 
supra. Absent error on legal issues, the tribunal may be in a better 
position to evaluate the issue than the reviewing court, and some 
degree of deference may be required. In such a case, the standard 
of review is likely to be reasonableness. To the extent that the issue 
is one of pure law, and can be isolated from the issues of fact, the 
standard is correctness. However, where the two are inextricably 
entwined, the standard will likely be reasonableness: Canada 
(Director of Investigation and Research) v. Southam Inc., [1997] 1 
S.C.R. 748. 
 
62. The process itself would likely fall to be examined on a 
standard of reasonableness. Perfect satisfaction is not required; the 
question is whether the regulatory scheme or government action 
“viewed as a whole, accommodates the collective aboriginal right 
in question”: Gladstone, supra, at para. 170. What is required is not 
perfection, but reasonableness. As stated in Nikal, supra, at para. 
110, “in . . . information and consultation the concept of 
reasonableness must come into play. . . . So long as every 
reasonable effort is made to inform and to consult, such efforts 
would suffice.” The government is required to make reasonable 
efforts to inform and consult. This suffices to discharge the duty. 
 
63. Should the government misconceive the seriousness of the 
claim or impact of the infringement, this question of law would 
likely be judged by correctness. Where the government is correct 
on these matters and acts on the appropriate standard, the decision 
will be set aside only if the government’s process is unreasonable. 
The focus, as discussed above, is not on the outcome, but on the 
process of consultation and accommodation. 
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[91] The above general principles find application here. A question as to the existence and 

content of the duty to consult and accommodate is a question of law reviewable on the standard 

of correctness. A question as to whether the Crown failed to discharge its duty to consult in 

making the decision typically involves assessing the facts of the case against the content of the 

duty. On findings of fact, deference to the decision maker may be warranted. The degree of 

deference to be afforded by a reviewing court depends on the nature of the question and the 

relative expertise of the decision maker in respect to the facts. Here, it is difficult to isolate the 

pure questions of law from the issues of fact. In essence, the central question is whether, as 

implemented, the mandated environmental assessment and regulatory processes are sufficient to 

discharge the Crown’s duty to consult and accommodate in the circumstances. This is a mixed 

question of fact and law. Applying the reasoning set out above in Haida, it would therefore 

follow that absent error on legal issues, because of the factual component of the decision, the 

Ministers may be in a better position to evaluate the issue than the reviewing court, and as a 

result some degree of deference may be required. 

 

[92] Further, Ministerial decisions in these circumstances are polycentric in nature, in the 

sense that they often involve the making of choices between competing interests. These factors 

militate towards a certain degree of deference in favour of the decision maker. 

 

[93] Based on the above principles articulated in Haida, I find that the question of whether the 

regulatory process at issue and its implementation discharge the Crown’s duty to consult and 

accommodate in the circumstances is to be examined on the standard of reasonableness. 
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Questions concerning the existence and content of the duty, to the extent such questions arise in 

this application, are to be reviewed on the standard of correctness. 

 

5. The Law 

[94] The duty to consult was first held to arise from the fiduciary duty owed by the Crown 

toward Aboriginal peoples (see Guerin v. Canada, [1984] 2 S.C.R. 335, 13 D.L.R. (4th) 321 and 

R. v. Sparrow, [1990] 1 S.C.R. 1075). In more recent cases, the Supreme Court has held that the 

duty to consult and accommodate is founded upon the honour of the Crown, which requires that 

the Crown, acting honourably, participate in processes of negotiation with the view to effect 

reconciliation between the Crown and the Aboriginal peoples with respect to the interests at 

stake (see Haida, supra; Taku, supra, and Mikisew Cree First Nation v. Canada (Minister of 

Canadian Heritage), 2005 SCC 69, [2005] S.C.J. No. 71). 

 

[95] In Haida, Chief Justice McLachlin sets out the circumstances which give rise to the duty 

to consult. At paragraph 35 of the reasons for decision, she wrote: 

 
But, when precisely does a duty to consult arise? The foundation of 
the duty in the Crown's honour and the goal of reconciliation 
suggest that the duty arises when the Crown has knowledge, real or 
constructive, of the potential existence of the Aboriginal right or 
title and contemplates conduct that might adversely affect it: see 
Halfway River First Nation v. British Columbia (Minister of 
Forests), [1997] 4 C.N.L.R. 45 (B.C.S.C), at p. 71, per Dorgan J. 

 

[96] For the duty to arise there must, first, be either an existing or potentially existing 

Aboriginal right or title that might be adversely affected by the Crown's contemplated conduct. 

Second, the Crown must have knowledge (either subjective or objective) of this potentially 
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existing right or title and that the contemplated conduct might adversely affect those rights. 

While the facts in Haida did not concern treaties, there is nothing in that decision which would 

indicate that the same principles would not find application in Treaty cases. Indeed in Mikisew, 

the Supreme Court essentially decided that the Haida principles apply to Treaties. 

 

[97] While knowledge of a credible but unproven claim suffices to trigger a duty to consult 

and, if appropriate, accommodate, the content of the duty varies with the circumstances. 

Precisely what is required of the government may vary with the strength of the claim and the 

impact of the contemplated government conduct on the rights at issue. However, at a minimum, 

it must be consistent with the honour of the Crown. At paragraph 37 of Haida, the Chief Justice 

wrote: 

…Precisely what duties arise in different situations will be defined 
as the case law in this emerging area develops. In general terms, 
however, it may be asserted that the scope of the duty is 
proportionate to a preliminary assessment of the strength of the 
case supporting the existence of the right or title, and to the 
seriousness of the potentially adverse effect upon the right or title 
claimed. Hence, unlike the question of whether there is or is not a 
duty to consult, which attracts a yes or no answer, the question of 
what this duty consists, is inherently variable. Both the strength of 
the right asserted and the seriousness of the potential impact on 
this right are the factors used to determine the content of the duty 
to consult. 

 

[98] At paragraphs 43 to 45, the Chief Justice invokes the concept of a spectrum to assist in 

determining the kind of duties that may arise in different situations. 

 
Against this background, I turn to the kind of duties that may arise 
in different situations. In this respect, the concept of a spectrum 
may be helpful, not to suggest watertight legal compartments but 
rather to indicate what the honour of the Crown may require in 
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particular circumstances. At one end of the spectrum lie cases 
where the claim to title is weak, the Aboriginal right limited, or the 
potential for infringement minor. In such cases, the only duty on 
the Crown may be to give notice, disclose information, and discuss 
any issues raised in response to the notice. "'[C]onsultation' in its 
least technical definition is talking together for mutual 
understanding": T. Isaac and A. Knox, "The Crown's Duty to 
Consult Aboriginal People" (2003), 41 Alta. L. Rev. 49, at p. 61. 

 
At the other end of the spectrum lie cases where a strong prima 
facie case for the claim is established, the right and potential 
infringement is of high significance to the Aboriginal peoples, and 
the risk of non-compensable damage is high. In such cases deep 
consultation, aimed at finding a satisfactory interim solution, may 
be required. While precise requirements will vary with the 
circumstances, the consultation required at this stage may entail the 
opportunity to make submissions for consideration, formal 
participation in the decision- making process, and provision of 
written reasons to show that Aboriginal concerns were considered 
and to reveal the impact they had on the decision. This list is 
neither exhaustive, nor mandatory for every case. The government 
may wish to adopt dispute resolution procedures like mediation or 
administrative regimes with impartial decision-makers in complex 
or difficult cases. 

 
Between these two extremes of the spectrum just described, will lie 
other situations. Every case must be approached individually. Each 
must also be approached flexibly, since the level of consultation 
required may change as the process goes on and new information 
comes to light. The controlling question in all situations is what is 
required to maintain the honour of the Crown and to effect 
reconciliation between the Crown and the Aboriginal peoples with 
respect to the interests at stake. Pending settlement, the Crown is 
bound by its honour to balance societal and Aboriginal interests in 
making decisions that may affect Aboriginal claims. The Crown 
may be required to make decisions in the face of disagreement as 
to the adequacy of its response to Aboriginal concerns. Balance 
and compromise will then be necessary. 

 

[99] The kind of duty and level of consultation will therefore vary in different circumstances. 
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6. Analysis 

[100] Here, the Respondent, the Attorney General of Canada does not dispute that the Crown 

had an obligation to consult with the Applicants in advance of making the impugned decision. It 

is the Attorney General of Canada’s contention that the consultation process engaged in was 

sufficient to discharge the Crown’s duty to consult and accommodate in the circumstances of this 

case. Since it is agreed that the duty is triggered I will now turn to consider the content and scope 

of the duty to consult owed by the Crown to the KTFN in the circumstances. As indicated in 

Haida, the scope of the duty to consult and accommodate is proportionate to a preliminary 

assessment of the strength of the case supporting the existence of the right or title and to the 

seriousness of the potentially adverse effects upon the right or title claimed. I will now deal with 

each of the above factors in turn. 

 

[101] The existence of the Applicants’ broad harvesting rights to hunt, trap and fish under 

Treaty 11 is not in dispute. Since these rights are not asserted rights but established rights, the 

analysis would usually now turn to consideration of the degree to which the conduct 

contemplated by the Crown would adversely affect the harvesting rights of the Applicants in 

order to determine the content of the Crown’s duty to consult. Here, however, there is also an 

asserted claim to Aboriginal title which may have a bearing on the Crown’s duty. It is therefore 

necessary before turning to consider the seriousness of the potential adverse effect upon the right 

or title claimed to consider the strength of the Applicants’ asserted claim. 

 

[102] Here, the Applicants assert that their Aboriginal rights were never surrendered by 

Treaty 11. Contrary to INAC’s expressed understanding of the Crown’s duty to consult 
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articulated in response to IR 1.2.31, which I reproduced at paragraph 66, above, Haida teaches 

that the Aboriginal group need not prove that an asserted right exists before the obligation is 

triggered. While there is no dispute as to the existence of the Applicants’ harvesting rights, the 

parties disagree about whether Treaty 11 extinguished Aboriginal title. The Applicants 

understand Treaty 11 to be a peace and friendship treaty and contend that the Aboriginal 

signatories to the Treaty did not, thereby, intend to surrender Aboriginal title. The Crown 

construes Treaty 11 as an extinguishment agreement which essentially provides for the cession 

and surrender of the described lands subject to “the right to pursue their usual vocations of 

hunting, trapping and fishing.” The Crown acknowledges that it did not fulfill the reserve 

creation obligation of that Treaty. The Applicants contend that the Deh Cho did not allow reserve 

lands to be set aside for them pursuant to the Treaty because they did not want to submit to the 

Crown’s interpretation of the Treaty. 

 

[103] Since 1998, the issue of Aboriginal title, “the land question” has been subject to the “Deh 

Cho Process” whereby the Crown in right of Canada, the Deh Cho First Nations, and the 

Government of the NWT have agreed to seek a negotiated resolution to the land question. The 

Process has led to a negotiated Framework Agreement signed in 2001. Two subsequent 

agreements were negotiated: an Interim Resource Development Agreement and an Interim 

Measures Agreement. The latter agreement established the Deh Cho Land Use Planning 

Committee, which contemplates a collaborative approach in land use planning of the Deh Cho 

territory, which includes the Cameron Hills area. 
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[104] The Respondent contends that the land claims process was entered into on a without 

prejudice basis and should therefore have no bearing on the determination of the strength of the 

Applicants’ asserted claim. I disagree. While not a determinative factor, the Crown’s 

participation in the land claims process is a factor that may inform the Court in assessing the 

strength of the Applicants’ asserted claim. 

 

[105] The evidence establishes that a significant component of Treaty 11, the Crown’s 

obligation to set aside reserve lands, was not fulfilled. This is not disputed by the parties to these 

proceedings. The eventual legal impact of the Crown’s failure to fulfill its Treaty obligation on 

the Applicants’ asserted Aboriginal title remains to be determined on a more fulsome record at 

trial. For the purposes of this application, I think it appropriate to consider these underlying 

circumstances to the land title issues which flow from Treaty 11 as material factors in assessing 

the strength of the Applicants’ asserted claim. 

 

[106] The Crown’s obligation under Treaty 11, to set aside reserve lands, is arguably a 

fundamental aspect of the Treaty. Here, the Crown failed to set aside reserve lands for the 

exclusive use of the Aboriginal community as required under the terms of the Treaty. The 

question then is what effect, if any, does the Crown’s breach of its Treaty obligation have on the 

Applicants’ asserted claim of Aboriginal title? In my view, the question, at a minimum, raises a 

serious issue to be debated. Further, the Crown’s acceptance of the comprehensive land claims 

process with the view of seeking a negotiated resolution to the land question, and resulting 

agreements, lend further support to the Applicants’ argument that their asserted claim is 

meritorious. The above factors must be balanced against the language in the Treaty, which in the 
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Respondent’s submission clearly supports an agreement to relinquish Aboriginal title in the lands 

at issue. 

 

[107] It is not for the Court, in the conduct of a judicial review application, to decide the 

Applicants’ asserted claim. Such questions are best left to be dealt with in the context of a trial 

where the ethnographic, historical, and traditional evidence is comprehensively reviewed and 

considered. In the circumstances of this case, while it is difficult to quantify the strength of the 

Applicants’ asserted claim, I am nevertheless satisfied that the claim raises a reasonably arguable 

case. This determination is based on a review of the record before me, the nature of the asserted 

claim, the language of Treaty 11, the Crown’s breach of its Treaty obligation and the Crown’s 

commitment to the comprehensive land claims process. In the circumstances, these factors serve 

to elevate the content of the Crown’s duty to consult from what would otherwise have been the 

case had the content of the duty been based exclusively on the interpretation of the Treaty rights 

in play. 

 

[108] I now turn to the seriousness of the potentially adverse effect of the intended Crown 

conduct upon the rights or title claimed. 

 

[109] The Extension Project involves, among other work that I addressed earlier in these 

reasons, the drilling and testing of up to 50 additional wells over a 10 year period, reclamation 

work, 733 km of seismic lines and temporary camps to be set up to service the needs of up to 200 

workers. Even at the preliminary screening stage, the Review Board was satisfied of the project’s 

significant adverse impacts on the environment and that there was a clear indication of public 
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concern. To appreciate the significance of the potential impact the Extension Project would have 

on the lands at issue and on the harvesting rights of the Applicants, one need only consider the 

report which resulted from the Environmental Assessment Process under the Act. At page 14 of 

its report, the Review Board found that the evidence provided a “firm foundation for the 

concerns expressed about this area, particularly in relation to the possible effects of the proposed 

development on the traditional activities important to the Ka’a’Gee Tu and other aboriginal 

communities”. 

 

[110] Paramount contends that there is little indication that any of the Applicants’ traditional 

activities actually occur on the plateau of the Cameron Hills, the site of Paramount’s activities in 

this Application.  While this may be so, it remains that the Plateau is within the area over which 

the Applicants’ claim Aboriginal title. Further, as stated earlier in these reasons, the Review 

Board was satisfied on the evidence, that the combined direct and indirect footprint of the 

Planned Development would have a significant impact on the environment. Also, the Review 

Board did not distinguish the Plateau from other areas in the Cameron Hills. Rather, the Review 

Board recognized the Cameron Hills as an important traditional use area for local First Nations. 

 

[111] The Review Board issued comprehensive Environmental Reports for both the Gathering 

and Pipeline Project and the Extension Project. These reports, which I have reviewed in some 

detail earlier in these reasons, discuss the potential impacts of oil and gas development on the 

lands, fish and wildlife in the affected territory and recommend numerous mitigating measures 

viewed by the Review Board as necessary to address and minimize the impact of the projects on 

the environment and therefore by extension on the Applicants’ Treaty and asserted rights. A 
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review of the evidence which led the Review Board to prepare its report on the Extension Project 

and recommend mitigating measures, leaves little doubt as to the significance of the potential 

impact on the Cameron Hills area and on the Applicants’ Treaty and asserted rights. 

 

[112] I am therefore satisfied that the extension project will have a significant and lasting 

impact on the Cameron Hills area and, consequently, on the lands over which the Applicants 

assert Aboriginal title. I am also satisfied that the project has the potential of having a significant 

impact on the Applicants’ “broad harvesting rights to hunt, trap and fish”. 

 

[113] The Respondent, the Attorney General of Canada, cites Mikisew for the proposition that 

the Crown’s duty, in the circumstances, lies at the lower end of the Spectrum. In Mikise, where 

established Treaty rights were also at issue, Mr. Justice Binnie on behalf of the Supreme Court 

wrote: “…given that the Crown is proposing to build a fairly minor winter road on surrendered 

lands where the Mikisew hunting, fishing and trapping rights are expressly subject to the ‘taking 

up’ limitation, I believe the Crown’s duty lies at the lower end of the spectrum.” Mr. Justice 

Bennie went on to describe the content of the duty at the lower end of the spectrum. 

 

[114] Here, the Applicants also assert a claim of Aboriginal title, which was not the case in 

Mikisew. Further, oil and gas development in the Cameron Hills area, from its inception, and the 

Extension Project in particular, involve far more than the building of a minor road. In my view 

the project’s physical scope and potential impact on the environment and the Applicants’ 

established rights to hunt, fish and trap, and asserted aboriginal title, as discussed above, militate 
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in favour of the content of the Crown’s duty to consult being greater than that found to be the 

case in Mikisew. 

 

[115] Even in Mikisew, where Mr. Justice Binnie found the Crown’s duty to consult to lie at the 

lower end of the spectrum, he nevertheless held that the Crown was required to attempt to 

minimize adverse impacts on the Mikisew hunting, fishing and trapping rights. At paragraph 64 

of the Court’s reasons, he described the content of the duty as follows: 

…The Crown was required to provide notice to the Mikisew and to 
engage directly with them (and not, as seems to have been the case 
here, as an afterthought to a general public consultation with Park 
users. This engagement ought to have included the provision of 
information about the project addressing what the Crown knew to 
be Mikisew interests and what the Crown anticipated might be the 
potential adverse impact on those interests. The Crown was 
required to solicit and to listen carefully to the Mikisew concerns, 
and to attempt to minimize adverse impacts on the Mikisew 
hunting, fishing and trapping rights). 

 

 

[116] Mr. Justice Binnie agreed with the following articulation of the duty to consult by 

Mr. Justice Finch, J.A., (now C.J.B.C.), in Halfway River First Nation v. British Columbia 

(Ministry of Forests) (1999), 178 D.L.R. (4th) 666 at paras. 159-160: 

The fact that adequate notice of an intended decision may have 
been given does not mean that the requirement for adequate 
consultation has also been met. 

The Crown’s duty to consult imposes on it a positive obligation to 
reasonably ensure that aboriginal peoples are provided with all 
necessary information in a timely way so that they have an 
opportunity to express their interests and concerns, and to ensure 
that their representations are seriously considered and, wherever 
possible, demonstrably integrated into the proposed plan of action. 

[Emphasis added.] 
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[117] In my view, the contextual factors in this case, particularly the seriousness of the impact 

on the Aboriginal people, by the Crown’s proposed course of action and the strength of the 

Applicants’ asserted aboriginal claim, militate in favour of a more important role of consultation. 

The duty must in these circumstances involve formal participation in the decision-making 

process. 

 

[118] The consultation process provided for under the Act is comprehensive and provides the 

opportunity for significant consultation between the developer and the affected Aboriginal 

groups. As noted above, the record indicates that the Applicants have had many opportunities to 

express their concerns in writing or at public meetings through submissions made by counsel on 

their behalf or by the Applicants directly. The record also establishes the Applicants were 

heavily involved in the process and that their involvement influenced the work and 

recommendations of the Review Board. In essence, the product of the consultation process is 

reflected in the Review Board’s Environmental Assessment Reports. These reports, while not 

necessarily producing the results sought by the Applicants, do reflect the collective input of all of 

the parties involved, including the Applicants. The Environmental Assessment Report 

concerning the Extension Project clearly shows that many of the concerns of the Applicants were 

taken into account. While the Review Board ultimately endorsed the project, it did so only with 

significant mitigating measures and suggestions which were supported by the Applicants and 

which went a long way in addressing their main concerns. 
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[119] Up until this point, the process, in my view, provided an opportunity for the Applicants to 

express their interests and concerns, and ensured that these concerns were seriously considered 

and, wherever possible, demonstrably integrated into the proposed plan of action. Up until this 

point in the process, I am satisfied that the Applicants benefited from formal participation in the 

decision-making process. 

 

[120] The difficulty in this case arises when the Crown elected to avail itself of the “consult to 

modify process” provided for in the Act. Under the Act, where a recommendation approving a 

project is made by the Review Board and is subject to the imposition of measures considered 

necessary to prevent the significant adverse impact of the project, this process provides that the 

Responsible Ministers may agree to adopt the recommendation with modifications after 

consulting the Review Board. As a result of the consult to modify process, many of the Review 

Board’s recommendations were modified. Recommendations R-15 and R-16 were of particular 

importance to the Applicants, affecting the wildlife compensation plan and the socio-economic 

agreement. This occurred notwithstanding the firmly expressed and long held position of the 

Applicants that these recommendations were critical to them. The Applicants, apart from 

objecting to any change or deletion of these recommendations, had no opportunity for any input 

in respect to proposed changes to these recommendations. There may well have been other 

options that could have gone a long way in satisfying the Applicants’ objections. In the absence 

of consultations we will never know. The consult to modify process, in the circumstances of this 

case, essentially allowed the Crown to unilaterally change the outcome of what was arguably, 

until that point, a meaningful process of consultation. Implementation of the mitigating measures 

recommended by the Review Board may not have been sufficient to address all of the concerns 
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of the Applicants, but may have been sufficient to discharge the Crown’s duty to consult and 

accommodate in the circumstances. This is so because the recommendations were the product of 

a process that provided the Aboriginals an opportunity for meaningful input whereby the Crown, 

through the Review Board, demonstrated an intention of substantially addressing their concerns. 

Clearly, this cannot be said of the consult to modify process. The new proposals which resulted 

from the consult to modify process were never submitted to the Applicants for their input. There 

was simply no consultation, let alone any meaningful consultation at this stage. 

 

[121] It is not enough to rely on the process provided for in the Act. From the outset, 

representatives of the Crown defended the process under the Act as sufficient to discharge its 

duty to consult, essentially because it was provided for in the Act. I agree with the Applicants 

that the Crown’s duty to consult cannot be boxed in by legislation. That is not to say that 

engaging in a statutory process may never discharge the duty to consult. In Taku, at 

paragraph 22, the Supreme Court found that the process engaged in by the Province of British 

Columbia under the Environmental Protection Act of that jurisdiction fulfilled the requirements 

of the Crown’s duty to consult. The circumstances here are different. The powers granted to the 

Ministers under the Act must be exercised in a manner that fulfills the honour of the Crown. The 

manner in which the consult to modify process was implemented in this case, for reasons 

expressed herein, failed to fulfill the Crown’s duty to consult and was inconsistent with the 

honour of the Crown. 

 

[122] The Respondent, the Attorney General of Canada, argues that the role of the tribunal at 

the consult to modify stage of the process is a polycentric one, made in the exercise of judgment  
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that takes into account appropriate economic, social, political and other considerations and as a 

consequence a reviewing court should show deference to the tribunal’s decision. Further, the 

Respondent, the Attorney General of Canada, argues that the consult to modify process is but 

one small part of the overall process and that prior to making a decision under section 130 of the 

Act, a full exploration of the proposal and its actual and long-term effects had occurred. 

 

[123] It is true that the Review Board via a long hearing process which involved the KTFN 

undertook the task of investigating the Applicants’ concerns and eventually made 

recommendations to address some of those concerns. However, by engaging the “consult to 

modify process” which resulted in a substantial revision of certain key recommendations of the 

Review Board, in particular Recommendations 15 and 16, without consulting the Applicants, the 

Ministers essentially decided not to rely on the investigative and fact finding role of the Review 

Board. It is not good enough for the Ministers, at this stage, to argue that as a consequence of 

prior consultation they were made aware of the concerns of the Applicants. The difficulty is that 

the Applicants were not made aware of subsequent proposals by the Ministers that changed the 

recommended mitigating measures of the Review Board. They could not provide their views or 

build on the proposed modifications because they were not part of the process. They were simply 

not consulted. The Ministers, in effect, commenced their own process of determining how to 

respond to the Applicants’ concerns and that process made no provision for any input by the 

Applicants. The matter is further aggravated here by the significance of the changes made to 

recommendations of the Review Board, which the Ministers knew were important to the 



  Page: 

 

51

Applicants. In my view, the Crown’s duty to consult in respect to the new proposals which 

resulted from the consult to modify process was not met in the circumstances. 

 

[124] I find the Crown failed to discharge its duty to consult in the circumstances of this case. 

In sum, the consult to modify process allowed for fundamental changes to be made to important 

recommendations which were the result of an earlier consultative process involving the 

Applicants and other stakeholders. These changes were made without input from the Applicants. 

It cannot be said, therefore, that the consult to modify process was conducted with the genuine 

intention of allowing the KTFN’s concerns to be integrated into the final decision. At this stage 

the Applicants were essentially shut out of the process. 

 

7. Other Issues 

[125] The Applicants contend that the Ministers’ meeting with Paramount on May 17, 2005, 

breached the rules of procedural fairness and gives rise to a reasonable apprehension of bias. It is 

argued that the Ministers, at that time, were aware that the parties had taken adversarial positions 

on whether recommendations in the Environmental Assessment Report on the Extension Project 

should be modified. It was therefore incumbent on the Ministers to ensure procedural fairness 

was met and to provide equal access to the Applicants. 

 

[126] Paramount argues that the meetings in Ottawa were never about the consult to modify 

process, but were generally about Paramount’s development and the delay in the regulatory 

process. Mr. Livingstone, on behalf of the Respondents, attests that while Paramount tabled a 
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“generic presentation about its development to Mimi Fortier” the meeting had nothing to do with 

the consult to modify process and that it was open to the Applicants to request a similar meeting. 

 

[127] In my view, it is strongly advisable that representatives of Ministers should not hold 

meetings with any party to a proceeding, absent the adverse party or parties, in cases where a 

decision by the said Ministers is pending.  I am nevertheless satisfied that the evidence here does 

not allow me to conclude that the impugned meeting resulted in a breach of procedural fairness 

or that the particular circumstances give rise to a reasonable apprehension of bias. 

 

[128] The Applicants also argue that their full and meaningful participation in the consultation 

process under the Act was compromised by a lack of resources. The evidence indicates that the 

Crown did provide funding to allow the KTFN to participate in the consultation process. The 

financial resources advanced over the five year period were not every thing the Applicants had 

requested, but they were not insignificant. While the Applicants allege that the lack of resources 

impaired their ability to fully participate in the process, they fail to identify what additional 

resources would have been required to adequately address their needs, or to what end such 

additional resources would be used. Further, as mentioned, the evidence established that a 

surplus remained from the funds that were provided. Based on the evidence on the record, I am 

unable to determine whether the resources provided were sufficient to allow a meaningful 

participation in the process. In any event, given my above determination that the Crown in right 

of Canada has not discharged its duty to consult in the circumstances, resolution of the funding 

issue in not necessary in order to dispose of this application. 
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[129] Finally, the Applicants argue that Paramount’s Traditional Knowledge study was 

prepared by Paramount without meaningful consultation and consequently fails to meet the 

requirements of a proper Traditional Land Use Study. On the evidence, I find that the Applicants 

have not justified their failure to participate in the consultative process for the purpose of 

developing a TK study. I am not persuaded that the concerns or excuses offered by the 

Applicants for not sharing TK information with Paramount or the Review Board have merit. 

 

[130] I understand the main concern to be the protection of sensitive information concerning 

Traditional Knowledge of the Applicants becoming public. No evidence was adduced to suggest 

that other options were unavailable to protect against public dissemination of such sensitive 

information, while still participating in the process. In my view, since the Applicants have not 

justified their failure to participate, the Applicants cannot now complain that their concerns were 

not considered in the preparation of the TK study. While it may not be necessary to decide the 

issue, given my earlier determinative finding that the Crown breached its duty to consult, any 

future consultative process will require the Applicants’ sharing their traditional knowledge and 

full meaningful participation in the consultation process. 

 

8. Conclusion 

[131] The Crown in right of Canada has failed to discharge it duty to consult and, if necessary, 

accommodate before making a final decision on the approval of the Extension Project. The 

Crown in right of Canada has a duty to consult with the KTFN in respect to modifications it 

proposes to bring to the recommendations of the Review Board pursuant to the Environmental 

Assessment Process concerning the Extension Project. Good faith consultation in the consult to 
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modify stage of the process is required and while there is no duty to reach an agreement, such 

consultation may well lead to an obligation to accommodate the concerns of the KTFN. The 

extent and nature of accommodation, if any, can only be ascertained after meaningful 

consultation at this final stage of the process. 

 

9. Remedy 

[132] The Applicants seek a remedy which provides for the following relief: 

(a) An order declaring that the decision is invalid and unlawful, quashing and setting 

aside the decision. Also a declaration that the Ministers breached their 

constitutional and legal duty to consult with and accommodate the Ka’a’Gee Tu 

before issuing the Ministers’ decision. 

(b) An order directing the Ministers to consult through good faith negotiations with 

the Ka’a’Gee Tu and accommodate the Ka’a’Gee Tu’s Treaty with respect to their 

concerns before allowing the Extension Project to proceed, with a direction that 

Paramount participate in the negotiations. These negotiations would be conducted 

with Court oversight. 

(c) An order restraining the Ministers and Paramount from taking any further steps in 

relation to the approval of the Extension Project, pending further order of the 

Court. 

(d) An order that the parties are at liberty to re-apply to this Court for further relief. 

(e) Costs. 
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[133] I am satisfied that the proper relief in the circumstances consists in a declaration that the 

Crown in right of Canada has breached its duty to consult and accommodate. As a consequence, 

I will order that in accord with the above reasons, the parties are to engage in a process of 

meaningful consultation with the view of taking into account the concerns of the KTFN and if 

necessary accommodate those concerns. The process is to be conducted with the aim of 

reconciling outstanding differences between the parties, in a manner that is consistent with the 

honour of the Crown and the principles articulated by the Supreme Court of Canada in Haida 

and Taku.  

 

[134] The Applicants will have their costs on the application. 
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ORDER 

 

 THIS COURT DECLARES that: 

The Crown in right of Canada has breached its duty to consult with the Ka'a'Gee Tu First 

Nation before deciding to approve the Extension Project. 

 

 

 

 THIS COURT ORDERS that: 

 

1. In accordance with the above reasons, the parties are to engage in a process of 

meaningful consultation with the view of taking into account the concerns of the KTFN 

and if necessary accommodate those concerns. The process is to be conducted with the 

aim of reconciliation in a manner that is consistent with the honour of the Crown and the 

principles articulated by the Supreme Court of Canada in Haida and Taku.  

 

2. The Applicants will have their costs on the application, to be borne and shared by the 

Respondents in proportions to be agreed upon by them.  

 

3. Failing such agreement, each Respondent may serve and file written submissions on the 

issue of the apportioning of the costs between Respondents, not to exceed 10 pages each 
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no later than August 20, 2007, with replies not to exceed 5 pages each to be served and 

filed no later than August 31, 2007. The Court will then determine, after consideration of 

the written submissions, the proportion of the costs to be borne by each Respondent. 

 

 

“Edmond P. Blanchard” 
Judge 
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APPENDIX A 

Mackenzie Valley Resource Management Act, 1998 C-26 
Loi sur la gestion des ressources de la vallée du Mackenzie 1998, ch. 26 

 
 

3. Wherever in this Act reference is 
made, in relation to any matter, to a power 
or duty to consult, that power or duty shall 
be exercised 

(a) by providing, to the party to be 
consulted, 

(i) notice of the matter in sufficient 
form and detail to allow the party to 
prepare its views on the matter, 

(ii) a reasonable period for the party 
to prepare those views, and 

(iii) an opportunity to present those 
views to the party having the power 
or duty to consult; and 

(b) by considering, fully and impartially, 
any views so presented. 

 
3. Toute consultation effectuée sous le 
régime de la présente loi comprend l’envoi, 
à la partie à consulter, d’un avis 
suffisamment détaillé pour lui permettre de 
préparer ses arguments, l’octroi d’un délai 
suffisant pour ce faire et la possibilité de 
présenter à qui de droit ses vues sur la 
question; elle comprend enfin une étude 
approfondie et impartiale de ces vues. 

 

60.1 In exercising its powers, a board 
shall consider 

(a) the importance of conservation to 
the well-being and way of life of the 
aboriginal peoples of Canada to whom 
section 35 of the Constitution Act, 1982 
applies and who use an area of the 
Mackenzie Valley; and 

(b) any traditional knowledge and scientific 
information that is made available to it. 

60.1 Dans l’exercice de ses pouvoirs, 
l’office tient compte, d’une part, de 
l’importance de préserver les ressources 
pour le bien-être et le mode de vie des 
peuples autochtones du Canada visés par 
l’article 35 de la Loi constitutionnelle de 
1982 et qui utilisent les ressources d’une 
région de la vallée du Mackenzie et, d’autre 
part, des connaissances traditionnelles et 
des renseignements scientifiques mis à sa 
disposition. 

 

63. (1) A board shall provide a copy of 
each application made to the board for a 
licence or permit to the owner of any land 

63. (1) L’office adresse une copie de 
toute demande de permis dont il est saisi 
aux ministères et organismes compétents 



  Page: 

 

59

to which the application relates and to 
appropriate departments and agencies of 
the federal and territorial governments. 

Notice of applications 

(2) A board shall notify affected 
communities and first nations of an 
application made to the board for a licence, 
permit or authorization and allow a 
reasonable period of time for them to make 
representations to the board with respect to 
the application. 

Notice to Tlicho Government 

(3) The Wekeezhii Land and Water Board 
shall notify the Tlicho Government of an 
application made to the Board for a licence, 
permit or authorization and allow a 
reasonable period of time for it to make 
representations to the Board with respect to 
the application. 

Consultation with Tlicho Government 

(4) The Wekeezhii Land and Water Board 
shall consult the Tlicho Government before 
issuing, amending or renewing any licence, 
permit or authorization for a use of Tlicho 
lands or waters on those lands or a deposit 
of waste on those lands or in those waters. 
 
 

des gouvernements fédéral et territorial, 
ainsi qu’au propriétaire des terres visées. 

Avis à la collectivité et à la première nation 

(2) Il avise la collectivité et la première 
nation concernées de toute demande de 
permis ou d’autorisation dont il est saisi et 
leur accorde un délai suffisant pour lui 
présenter des observations à cet égard. 

 

Avis au gouvernement tlicho 

(3) L’Office des terres et des eaux du 
Wekeezhii avise de plus le gouvernement 
tlicho de toute demande de permis ou 
d’autorisation dont il est saisi et lui accorde 
un délai suffisant pour lui présenter des 
observations à cet égard. 

 

Consultation du gouvernement tlicho 

(4) L’Office des terres et des eaux du 
Wekeezhii consulte le gouvernement tlicho 
avant de délivrer, modifier ou renouveler 
un permis ou une autorisation relativement 
à l’utilisation des terres tlichos ou des eaux 
qui s’y trouvent ou au dépôt de déchets 
dans ces lieux. 
 

 

111. (1) The following definitions apply 
in this Part. 

"designated regulatory agency" 
« organisme administratif désigné » 

"designated regulatory agency" means an 
agency named in the schedule, referred to 
in a land claim agreement as an 

111. (1) Les définitions qui suivent 
s’appliquent à la présente partie. 

« autorité administrative » 
"regulatory authority" 

« autorité administrative » Personne ou 
organisme chargé, au titre de toute règle 
de droit fédérale ou territoriale, de 
délivrer les permis ou autres autorisations 
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independent regulatory agency. 

"development" 
« projet de développement » 

"development" means any undertaking, or 
any part or extension of an undertaking, 
that is carried out on land or water and 
includes an acquisition of lands pursuant 
to the Historic Sites and Monuments Act 
and measures carried out by a department 
or agency of government leading to the 
establishment of a park subject to the 
Canada National Parks Act or the 
establishment of a park under a territorial 
law. 

"environmental assessment" 
« évaluation environnementale » 

"environmental assessment" means an 
examination of a proposal for a 
development undertaken by the Review 
Board pursuant to section 126. 

"environmental impact review" 
« étude d’impact » 

"environmental impact review" means an 
examination of a proposal for a 
development undertaken by a review 
panel established under section 132. 

"follow-up program" 
« programme de suivi » 

"follow-up program" means a program for 
evaluating 

(a) the soundness of an environmental 
assessment or environmental impact 
review of a proposal for a development; 
and 

(b) the effectiveness of the mitigative or 
remedial measures imposed as 

relativement à un projet de 
développement. Sont exclus les 
administrations locales et les organismes 
administratifs désignés. 

« étude d’impact » 
"environmental impact review" 

«étude d’impact » Examen d’un projet de 
développement effectué par une 
formation de l’Office en vertu de l’article 
132. 

« évaluation environnementale » 
"environmental assessment" 

« évaluation environnementale » Examen 
d’un projet de développement effectué 
par l’Office en vertu de l’article 126. 

« examen préalable » 
"preliminary screening" 

«examen préalable » Examen d’un projet 
de développement effectué en vertu de 
l’article 124. 

« mesures correctives ou d’atténuation » 
"mitigative or remedial measure" 

« mesures correctives ou d’atténuation » 
Mesures visant la limitation, la réduction 
ou l’élimination des répercussions 
négatives sur l’environnement. Sont 
notamment visées les mesures de 
rétablissement. 

« ministre compétent » 
"responsible minister" 

« ministre compétent » Le ministre du 
gouvernement fédéral ou du 
gouvernement territorial ayant 
compétence, sous le régime des règles de 
droit fédérales ou territoriales, selon le 
cas, en ce qui touche le projet de 
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conditions of approval of the proposal. 

"impact on the environment" 
« répercussions environnementales » ou 
« répercussions sur l’environnement » 

"impact on the environment" means any 
effect on land, water, air or any other 
component of the environment, as well as 
on wildlife harvesting, and includes any 
effect on the social and cultural 
environment or on heritage resources. 

"mitigative or remedial measure" 
« mesures correctives ou d’atténuation » 

"mitigative or remedial measure" means a 
measure for the control, reduction or 
elimination of an adverse impact of a 
development on the environment, 
including a restorative measure. 

"preliminary screening" 
« examen préalable » 

"preliminary screening" means an 
examination of a proposal for a 
development undertaken pursuant to 
section 124. 

"regulatory authority" 
« autorité administrative » 

"regulatory authority" , in relation to a 
development, means a body or person 
responsible for issuing a licence, permit 
or other authorization required for the 
development under any federal or 
territorial law, but does not include a 
designated regulatory agency or a local 
government. 

"responsible minister" 
« ministre compétent » 

"responsible minister" , in relation to a 
proposal for a development, means any 

développement en cause. 

« Office » 
"Review Board" 

« Office » L’Office d’examen des 
répercussions environnementales de la 
vallée du Mackenzie constitué en vertu 
du paragraphe 112(1). 

« organisme administratif désigné » 
"designated regulatory agency" 

« organisme administratif désigné » 
Organisme mentionné à l’annexe. 
« Organisme administratif autonome » 
dans l’accord de revendication. 

« programme de suivi » 
"follow-up program" 

« programme de suivi » Programme visant 
à vérifier, d’une part, le bien-fondé des 
conclusions de l’évaluation 
environnementale ou de l’étude d’impact, 
selon le cas, et, d’autre part, l’efficacité 
des mesures correctives ou d’atténuation 
auxquelles est assujetti le projet de 
développement. 

« projet de développement » 
"development" 

« projet de développement » Ouvrage ou 
activité — ou toute partie ou extension de 
ceux-ci — devant être réalisé sur la terre 
ou sur l’eau. Y sont assimilées la prise de 
mesures, par un ministère ou un 
organisme gouvernemental, en vue de la 
constitution de parcs régis par la Loi sur 
les parcs nationaux du Canada ou de la 
constitution de parcs en vertu d’une règle 
de droit territoriale ainsi que l’acquisition 
de terres sous le régime de la Loi sur les 
lieux et monuments historiques. 
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minister of the Crown in right of Canada 
or of the territorial government having 
jurisdiction in relation to the development 
under federal or territorial law. 

"Review Board" 
« Office » 

"Review Board" means the Mackenzie 
Valley Environmental Impact Review 
Board established by subsection 112(1) 

 

Application 

(2) This Part applies in respect of 
developments to be carried out wholly or 
partly within the Mackenzie Valley and, 
except for section 142, does not apply in 
respect of developments wholly outside the 
Mackenzie Valley. 
1998, c. 25, s. 111; 2000, c. 32, s. 55; 2005, 
c. 1, s. 65. 

« répercussions environnementales » ou 
« répercussions sur l’environnement » 
"impact on the environment" 

« répercussions environnementales » ou     
« répercussions sur l’environnement » 
Les répercussions sur le sol, l’eau et l’air 
et toute autre composante de 
l’environnement, ainsi que sur 
l’exploitation des ressources fauniques. Y 
sont assimilées les répercussions sur 
l’environnement social et culturel et sur 
les ressources patrimoniales. 

Champ d’application 

(2) La présente partie s’applique aux 
projets de développement devant être 
réalisés en tout ou en partie dans la vallée 
du Mackenzie et ne s’applique pas, à 
l’exception de l’article 142, aux projets 
devant être réalisés entièrement à 
l’extérieur de celle-ci. 
1998, ch. 25, art. 111; 2000, ch. 32, art. 55; 
2005, ch. 1, art. 65. 

 

114. The purpose of this Part is to 
establish a process comprising a 
preliminary screening, an environmental 
assessment and an environmental impact 
review in relation to proposals for 
developments, and 

(a) to establish the Review Board as the 
main instrument in the Mackenzie 
Valley for the environmental 
assessment and environmental impact 
review of developments; 

(b) to ensure that the impact on the 
environment of proposed developments 
receives careful consideration before 
actions are taken in connection with 
them; and 

114. La présente partie a pour objet 
d’instaurer un processus comprenant un 
examen préalable, une évaluation 
environnementale et une étude d’impact 
relativement aux projets de développement 
et, ce faisant : 

a) de faire de l’Office l’outil primordial, 
dans la vallée du Mackenzie, en ce qui 
concerne l’évaluation environnementale 
et l’étude d’impact de ces projets; 

b) de veiller à ce que la prise de 
mesures à l’égard de tout projet de 
développement découle d’un jugement 
éclairé quant à ses répercussions 
environnementales; 

c) de veiller à ce qu’il soit tenu compte, 
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(c) to ensure that the concerns of aboriginal 
people and the general public are taken into 
account in that process. 

dans le cadre du processus, des 
préoccupations des autochtones et du 
public en général. 

 

115. The process established by this 
Part shall be carried out in a timely and 
expeditious manner and shall have regard 
to 

(a) the protection of the environment 
from the significant adverse impacts of 
proposed developments; 

(b) the protection of the social, cultural 
and economic well-being of residents 
and communities in the Mackenzie 
Valley; and 

(c) the importance of conservation to 
the well-being and way of life of the 
aboriginal peoples of Canada to whom 
section 35 of the Constitution Act, 1982 
applies and who use an area of the 
Mackenzie Valley. 

1998, c. 25, s. 115; 2005, c. 1, s. 67. 

Considerations 

115.1 In exercising its powers, the 
Review Board shall consider any 
traditional knowledge and scientific 
information that is made available to it. 

2005, c. 1, s. 68. 

115. Le processus mis en place par la 
présente partie est suivi avec célérité, 
compte tenu des points suivants : 

a) la protection de l’environnement 
contre les répercussions négatives 
importantes du projet de 
développement; 

b) le maintien du bien-être social, 
culturel et économique des habitants et 
des collectivités de la vallée du 
Mackenzie; 

c) l’importance de préserver les 
ressources pour le bien-être et le mode 
de vie des peuples autochtones du 
Canada visés par l’article 35 de la Loi 
constitutionnelle de 1982 et qui utilisent 
les ressources d’une région de la vallée 
du Mackenzie. 

1998, ch. 25, art. 115; 2005, ch. 1, art. 67. 

Éléments à considérer 

115.1 Dans l’exercice de ses pouvoirs, 
l’Office tient compte des connaissances 
traditionnelles et des renseignements 
scientifiques mis à sa disposition. 

2005, ch. 1, art. 68. 
 

125. (1) Except as provided by 
subsection (2), a body that conducts a 
preliminary screening of a proposal shall 

(a) determine and report to the Review 
Board whether, in its opinion, the 
development might have a significant 

125. (1) Sauf dans les cas visés au 
paragraphe (2), l’organe chargé de 
l’examen préalable indique, dans un 
rapport d’examen adressé à l’Office, si, à 
son avis, le projet est susceptible soit 
d’avoir des répercussions négatives 
importantes sur l’environnement, soit 
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adverse impact on the environment or 
might be a cause of public concern; and 

(b) where it so determines in the 
affirmative, refer the proposal to the 
Review Board for an environmental 
assessment. 

Within local government territory 

(2) Where a proposed development is 
wholly within the boundaries of a local 
government, a body that conducts a 
preliminary screening of the proposal shall 

(a) determine and report to the Review 
Board whether, in its opinion, the 
development is likely to have a 
significant adverse impact on air, water 
or renewable resources or might be a 
cause of public concern; and 

(b) where it so determines in the 
affirmative, refer the proposal to the 
Review Board for an environmental 
assessment. 

d’être la cause de préoccupations pour le 
public. Dans l’affirmative, il renvoie 
l’affaire à l’Office pour qu’il procède à une 
évaluation environnementale. 

 

Territoire d’une administration locale 

(2) Dans le cas d’un projet devant être 
entièrement réalisé dans le territoire d’une 
administration locale, le rapport indique si, 
de l’avis de l’organe chargé de l’examen 
préalable, le projet soit aura 
vraisemblablement des répercussions 
négatives importantes sur l’air, l’eau ou les 
ressources renouvelables, soit est 
susceptible d’être la cause de 
préoccupations pour le public. Dans 
l’affirmative, l’affaire fait l’objet du même 
renvoi. 

 
Assessment by Review Board 
 

128. (1) On completing an 
environmental assessment of a proposal for 
a development, the Review Board shall, 

(a) where the development is not likely 
in its opinion to have any significant 
adverse impact on the environment or 
to be a cause of significant public 
concern, determine that an 
environmental impact review of the 
proposal need not be conducted; 

(b) where the development is likely in 
its opinion to have a significant adverse 
impact on the environment, 

Résultat de l’évaluation environnementale 
 

128. (1) Au terme de l’évaluation 
environnementale, l’Office : 

a) s’il conclut que le projet n’aura 
vraisemblablement pas de répercussions 
négatives importantes sur 
l’environnement ou ne sera 
vraisemblablement pas la cause de 
préoccupations importantes pour le 
public, déclare que l’étude d’impact 
n’est pas nécessaire; 

b) s’il conclut que le projet aura 
vraisemblablement des répercussions 
négatives importantes sur 
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(i) order that an environmental 
impact review of the proposal be 
conducted, subject to paragraph 
130(1)(c), or 

(ii) recommend that the approval of 
the proposal be made subject to the 
imposition of such measures as it 
considers necessary to prevent the 
significant adverse impact; 

(c) where the development is likely in 
its opinion to be a cause of significant 
public concern, order that an 
environmental impact review of the 
proposal be conducted, subject to 
paragraph 130(1)(c); and 

(d) where the development is likely in 
its opinion to cause an adverse impact 
on the environment so significant that it 
cannot be justified, recommend that the 
proposal be rejected without an 
environmental impact review. 

Report to ministers, agencies and Tlicho 
Government 

(2) The Review Board shall make a report 
of an environmental assessment to 

(a) the federal Minister, who shall 
distribute it to every responsible 
minister; 

(b) any designated regulatory agency 
from which a licence, permit or other 
authorization is required for the 
carrying out of the development; and 

(c) if the development is to be carried 
out wholly or partly on Tlicho lands, 
the Tlicho Government. 

Copies of report 

l’environnement : 

(i) soit ordonne, sous réserve de la 
décision ministérielle prise au titre 
de l’alinéa 130(1)c), la réalisation 
d’une étude d’impact, 

(ii) soit recommande que le projet 
ne soit approuvé que si la prise de 
mesures de nature, à son avis, à 
éviter ces répercussions est 
ordonnée; 

c) s’il conclut que le projet sera 
vraisemblablement la cause de 
préoccupations importantes pour le 
public, ordonne, sous réserve de la 
décision ministérielle prise au titre de 
l’alinéa 130(1)c), la réalisation d’une 
étude d’impact; 

d) s’il conclut que le projet aura 
vraisemblablement des répercussions 
négatives si importantes sur 
l’environnement qu’il est injustifiable, 
en recommande le rejet, sans étude 
d’impact. 

Rapport de l’Office 

(2) L’Office adresse son rapport 
d’évaluation, d’une part, au ministre 
fédéral, qui est tenu de le transmettre à tout 
ministre compétent, et, d’autre part, à 
l’organisme administratif désigné chargé de 
délivrer les permis ou autres autorisations 
nécessaires à la réalisation du projet. Il 
adresse également le rapport au 
gouvernement tlicho s’il s’agit d’un projet 
devant être réalisé — même en partie — 
sur les terres tlichos. 

Copie 

(3) L’Office adresse une copie du rapport 
au promoteur du projet de développement, 
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(3) The Review Board shall provide a copy 
of its report to any body that conducted a 
preliminary screening of the proposal, to 
any body that referred the proposal to the 
Review Board under subsection 126(2) and 
to the person or body that proposes to carry 
out the development. 

Areas identified 

(4) The Review Board shall identify in its 
report any area within or outside the 
Mackenzie Valley in which the 
development is likely, in its opinion, to 
have a significant adverse impact or to be a 
cause of significant public concern and 
specify the extent to which that area is 
affected. 
1998, c. 25, s. 128; 2005, c. 1, s. 78. 

à l’organe en ayant effectué l’examen 
préalable et, en cas de renvoi effectué en 
vertu du paragraphe 126(2), au ministère, à 
l’organisme, à la première nation, au 
gouvernement tlicho ou à l’administration 
locale concernée. 

Régions touchées 

(4) Dans son rapport, l’Office précise la 
région — même située à l’extérieur de la 
vallée du Mackenzie — dans laquelle, à 
son avis, le projet aura vraisemblablement 
les répercussions visées à l’alinéa (1)b) ou 
sera vraisemblablement la cause des 
préoccupations visées à l’alinéa (1)c), ainsi 
que la mesure dans laquelle la région sera 
ainsi touchée. 
1998, ch. 25, art. 128; 2005, ch. 1, art. 78. 

 

130. (1) After considering the report of 
an environmental assessment, the federal 
Minister and the responsible ministers to 
whom the report was distributed may agree 

(a) to order an environmental impact 
review of a proposal, notwithstanding a 
determination under paragraph 
128(1)(a); 

(b) where a recommendation is made 
under subparagraph 128(1)(b)(ii) or 
paragraph 128(1)(d), 

(i) to adopt the recommendation or 
refer it back to the Review Board for 
further consideration, or 

(ii) after consulting the Review 
Board, to adopt the recommendation 
with modifications or reject it and 
order an environmental impact 
review of the proposal; or 

(c) irrespective of the determination in 

130. (1) Au terme de leur étude du 
rapport d’évaluation environnementale, le 
ministre fédéral et les ministres compétents 
auxquels le rapport a été transmis peuvent, 
d’un commun accord : 

a) ordonner la réalisation d’une étude 
d’impact malgré la déclaration contraire 
faite en vertu de l’alinéa 128(1)a); 

b) accepter la recommandation faite par 
l’Office en vertu du sous-alinéa 
128(1)b)(ii) ou de l’alinéa 128(1)d), la 
lui renvoyer pour réexamen ou après 
avoir consulté ce dernier soit l’accepter 
avec certaines modifications, soit la 
rejeter et ordonner la réalisation d’une 
étude d’impact; 

c) dans les cas où, à leur avis, l’intérêt 
national l’exige et après avoir consulté 
le ministre de l’Environnement, saisir 
celui-ci de l’affaire, quelles que soient 
les conclusions du rapport, pour qu’un 
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the report, to refer the proposal to the 
Minister of the Environment, following 
consultation with that Minister, for the 
purpose of a joint review under the 
Canadian Environmental Assessment 
Act, where the federal Minister and the 
responsible ministers determine that it 
is in the national interest to do so. 

Consultation 

(1.1) Before making an order under 
paragraph (1)(a) or a referral under 
paragraph (1)(c), the federal Minister and 
the responsible ministers shall consult the 
Tlicho Government if the development is 
to be carried out wholly or partly on Tlicho 
lands. 

Areas identified 

(2) Where an environmental impact review 
of a proposal is ordered under subsection 
(1), the federal Minister and responsible 
ministers shall identify any area within or 
outside the Mackenzie Valley in which the 
development is likely, in their opinion, to 
have a significant adverse impact or to be a 
cause of significant public concern and 
specify the extent to which that area is 
affected. 
 

Additional information 

(3) If the federal Minister and responsible 
ministers consider any new information 
that was not before the Review Board, or 
any matter of public concern not referred to 
in the Review Board’s reasons, the new 
information or matter shall be identified in 
the decision made under this section and in 
any consultation under paragraph (1)(b). 

examen conjoint soit effectué sous le 
régime de la Loi canadienne sur 
l’évaluation environnementale. 

 

 

Consultation du gouvernement tlicho 

(1.1) Avant de prendre la mesure visée aux 
alinéas (1)a) ou c), le ministre fédéral et les 
ministres compétents consultent le 
gouvernement tlicho si le projet de 
développement doit être réalisé — même 
en partie — sur les terres tlichos. 
 

Régions touchées 

(2) Dans les cas où ils ordonnent la 
réalisation d’une étude d’impact, le 
ministre fédéral et les ministres compétents 
précisent la région — même située à 
l’extérieur de la vallée du Mackenzie — 
dans laquelle, à leur avis, le projet aura 
vraisemblablement des répercussions 
négatives importantes ou sera 
vraisemblablement la cause de 
préoccupations importantes pour le public, 
ainsi que la mesure dans laquelle la région 
sera ainsi touchée. 

Renseignements supplémentaires 

(3) Le ministre fédéral et les ministres 
compétents sont tenus d’indiquer, au 
soutien de la décision ou dans le cadre des 
consultations visées à l’alinéa (1)b), les 
renseignements dont il a été tenu compte et 
qui étaient inconnus de l’Office, ainsi que 
les questions d’intérêt public qui ont été 
étudiées et qui n’ont pas été soulevées par 
ce dernier. 
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Distribution of decision 

(4) The federal Minister shall distribute a 
decision made under this section to the 
Review Board and to every first nation, 
local government, regulatory authority and 
department and agency of the federal or 
territorial government affected by the 
decision. 
 

Effect of decision 

(5) The federal Minister and responsible 
ministers shall carry out a decision made 
under this section to the extent of their 
respective authorities. A first nation, local 
government, regulatory authority or 
department or agency of the federal or 
territorial government affected by a 
decision made under this section shall act 
in conformity with the decision to the 
extent of their respective authorities. 
1998, c. 25, s. 130; 2005, c. 1, s. 80. 

Communication de la décision 

(4) Le ministre fédéral est chargé de 
communiquer la décision ainsi rendue à 
l’Office, aux premières nations, 
administrations locales et autorités 
administratives touchées par celle-ci et aux 
ministères et organismes des 
gouvernements fédéral et territorial 
concernés. 

Mise en œuvre 

(5) Ces premières nations, administrations 
locales, autorités administratives, 
ministères et organismes sont tenus de se 
conformer à la décision ministérielle dans 
la mesure de leur compétence. La mise en 
œuvre de celle-ci incombe au ministre 
fédéral et aux ministres compétents. 
1998, ch. 25, art. 130; 2005, ch. 1, art. 80. 

 
Decision by designated Agency 
 

131. (1) A designated regulatory agency 
shall, after considering a report of the 
Review Board containing a 
recommendation made under subparagraph 
128(1)(b)(ii) or paragraph 128(1)(d), 

(a) adopt the recommendation or refer it 
back to the Review Board for further 
consideration; or 

(b) after consulting the Review Board, 
adopt the recommendation with 
modifications or reject it and order an 
environmental impact review of the 
proposal. 

Organisme administrative désigné 
 

131. (1) Au terme de son étude du 
rapport d’évaluation environnementale, 
l’organisme administratif désigné accepte 
la recommandation faite par l’Office en 
vertu du sous-alinéa 128(1)b)(ii) ou de 
l’alinéa 128(1)d), la lui renvoie pour 
réexamen ou après avoir consulté ce 
dernier soit l’accepte avec certaines 
modifications, soit la rejette et ordonne la 
réalisation d’une étude d’impact. 
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Effect of decision 

(2) A designated regulatory agency shall 
carry out, to the extent of its authority, any 
recommendation that it adopts. 

Areas identified 

(3) Where an environmental impact review 
of a proposal is ordered under subsection 
(1), the designated regulatory agency shall 
identify any area within or outside the 
Mackenzie Valley in which the 
development is likely, in its opinion, to 
have a significant adverse impact or to be a 
cause of significant public concern and 
specify the extent to which that area is 
affected. 

Additional information 

(4) If a designated regulatory agency 
considers any new information that was not 
before the Review Board, or any matter of 
public concern that was not referred to in 
the Review Board’s reasons, the new 
information or matter shall be identified in 
the decision made under this section and in 
any consultation under paragraph (1)(b). 

Decision by Tlicho Government 

131.1 (1) If a development is to be 
carried out wholly or partly on Tlicho 
lands, the Tlicho Government shall, after 
considering a report of the Review Board 
containing a recommendation made under 
subparagraph 128(1)(b)(ii), 

(a) adopt the recommendation or refer it 
back to the Review Board for further 
consideration; or 

(b) after consulting the Review Board, 
adopt the recommendation with 

Mise en oeuvre 

(2) L’organisme administratif désigné est 
tenu, dans la mesure de sa compétence, de 
mettre en oeuvre toute recommandation 
qu’il accepte. 

Régions touchées 

(3) Dans les cas où il ordonne la réalisation 
d’une étude d’impact, l’organisme 
administratif désigné précise la région — 
même située à l’extérieur de la vallée du 
Mackenzie — dans laquelle, à son avis, le 
projet aura vraisemblablement des 
répercussions négatives importantes ou 
sera vraisemblablement la cause de 
préoccupations importantes pour le public, 
ainsi que la mesure dans laquelle la région 
sera ainsi touchée. 

Renseignements supplémentaires 

(4) L’organisme administratif désigné est 
tenu d’indiquer, au soutien de sa décision 
ou dans le cadre des consultations visées au 
paragraphe (1), les renseignements dont il 
tient compte et qui étaient inconnus de 
l’Office, ainsi que les questions d’intérêt 
public qu’il a étudiées et qui n’ont pas été 
soulevées par ce dernier. 

Décision du gouvernement tlicho 

131.1 (1) Lorsque le projet de 
développement doit être réalisé — même 
en partie — sur les terres tlichos, le 
gouvernement tlicho, au terme de son étude 
du rapport d’évaluation environnementale, 
accepte la recommandation faite par 
l’Office en vertu du sous-alinéa 
128(1)b)(ii), la lui renvoie pour réexamen 
ou, après l’avoir consulté, soit l’accepte 
avec modifications, soit la rejette. 
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modifications or reject it. 

Effect of decision 

(2) The Tlicho Government shall carry out, 
to the extent of its authority, any 
recommendation that it adopts. 

Additional information 

(3) If the Tlicho Government considers any 
new information that was not before the 
Review Board, or any matter of public 
concern that was not referred to in the 
Review Board’s reasons, the new 
information or matter shall be identified in 
the decision made under this section and in 
any consultation under paragraph (1)(b). 

2005, c. 1, s. 81. 

Conservation 

131.2 In making a decision under 
paragraph 130(1)(b) or subsection 131(1) 
or 131.1(1), the federal Minister and the 
responsible ministers, a designated 
regulatory agency or the Tlicho 
Government, as the case may be, shall 
consider the importance of the conservation 
of the lands, waters and wildlife of the 
Mackenzie Valley on which the 
development might have an impact. 

2005, c. 1, s. 81. 

Mise en œuvre 

(2) Le gouvernement tlicho est tenu, dans 
la mesure de sa compétence, de mettre en 
œuvre toute recommandation qu’il accepte. 

Renseignements supplémentaires 

(3) Il est tenu d’indiquer, au soutien de sa 
décision ou dans le cadre des consultations 
visées au paragraphe (1), les 
renseignements dont il tient compte et qui 
étaient inconnus de l’Office, ainsi que les 
questions d’intérêt public qu’il a étudiées et 
qui n’ont pas été soulevées par ce dernier. 
2005, ch. 1, art. 81. 
 
 

Préservation des terres, des eaux et de la 
faune 

131.2 Pour la prise de toute décision en 
vertu de l’alinéa 130(1)b) ou des 
paragraphes 131(1) ou 131.1(1), le ministre 
fédéral et les ministres compétents, 
l’organisme administratif désigné ou le 
gouvernement tlicho, selon le cas, tiennent 
compte de l’importance de préserver les 
terres, les eaux et la faune de la vallée du 
Mackenzie qui peuvent être touchées par le 
projet de développement. 

2005, ch. 1, art. 81. 
 
Consideration of report by ministers 

135. (1) After considering the report of 
a review panel, the federal Minister and 
responsible ministers to whom the report 
was distributed may agree to 

(a) adopt the recommendation of the 
review panel or refer it back to the 

Décision ministérielle 

135. (1) Au terme de son étude du 
rapport visé au paragraphe 134(2), le 
ministre fédéral et les ministres compétents 
auxquels ce document a été transmis 
peuvent, d’un commun accord, parvenir à 
l’une des décisions suivantes : 
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panel for further consideration; or 

(b) after consulting the review panel, 
adopt the recommendation with 
modifications or reject it. 

 

Additional information 

(2) If the federal Minister and responsible 
ministers consider any new information 
that was not before the review panel, or any 
matter of public concern not referred to in 
the panel’s reasons, the new information or 
the matter shall be identified in the decision 
made under this section and in their 
consultations under paragraph (1)(b). 
 
 

a) ils acceptent la recommandation de 
la formation de l’Office ou la lui 
renvoient pour réexamen; 

b) après avoir consulté cette dernière, 
ils l’acceptent avec certaines 
modifications ou la rejettent. 

Renseignements supplémentaires 

(2) Le ministre fédéral et les ministres 
compétents sont tenus d’indiquer, au 
soutien de la décision ou dans le cadre des 
consultations visées à l’alinéa (1)b), les 
renseignements dont il a été tenu compte et 
qui étaient inconnus de la formation, ainsi 
que les questions d’intérêt public qui ont 
été étudiées et qui n’ont pas été soulevées 
par celle-ci. 

 
Canada Oil and Gas Operations Act/ 

Loi sur les opérations pétrolières au Canada 
 
 

 

5(2) Before authorizing any work or activity 
under paragraph (1)(b), the National Energy 
Board shall require the submission of a plan 
satisfactory to the National Energy Board for 
the employment of Canadians and for 
providing Canadian manufacturers, 
consultants, contractors and service companies 
with a full and fair opportunity to participate 
on a competitive basis in the supply of goods 
and services used in that work or activity. 

 
 

 
 
5(2) Avant d’autoriser les activités prévues à 
l’alinéa (1)b), l’Office national de l’énergie 
exige la soumission d’un programme qu’il juge 
acceptable, prévoyant dans l’exécution de 
celles-ci l’embauche de Canadiens et offrant 
aux fabricants, conseillers, entrepreneurs et 
compagnies de services canadiens la juste 
possibilité de participer, compte tenu de leur 
compétitivité, à la fourniture des biens et 
services utilisés lors de ces activités. 
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APPENDIX B 
 

Recommended Mitigating Measures R-13, R-15, R-16 and R-17 
From the Environmental Assessment Report concerning the 

Gathering and Pipeline Project 
 
 
 

The MVEIRB produced the following Recommendations with respect to the Gathering 

and Pipeline Project in the original Environmental Assessment Report, dated October 16, 2001: 

 
R-13 INAC ensures that Paramount discusses its proposed compensation plan with the affected 

communities and the GNWT. Paramount should widen the scope of the compensation 
plan as required to ensure that reasonable and credible land and resource use impacts 
caused by the development and identified by the communities are eligible for 
compensation. 

 
R-14 The MVLWB and the NEB ensure that Paramount includes mitigative measures in the 

TK study to address impacts identified by the TK study. The MVLWB and the NEB 
should obtain copies of the completed TK study from Paramount along with evidence of 
community approval of the study. The MVLWB and the NEB should ensure that 
authorization terms and conditions are amended as appropriate to address any impacts 
identified by the study that have not already been addressed with existing terms and 
conditions. 

 
R-15 INAC and Paramount amend the Benefits Plan approved by INAC on September 25, 

2001 to include the revised compensation plan developed as a result of Review Board 
Measure #13 or that a separate compensation plan be developed to address these 
concerns. Should Paramount and the communities be unable to come to an agreement on 
the contents of the revised compensation plan, then INAC should make the final decision 
and proceed with its approval of the amended Benefits Plan. 

 
R-16 INAC ensures that the amended Benefits Plan requires Paramount to provide copies of 

the Annual Reports required by the Benefits Plan to the GNWT, the Review Board, the 
MVLWB and the local communities in addition to INAC. The scope of the Annual 
Reports should be expanded beyond what is currently required. The Annual Reports 
should detail consultations undertaken with the local communities, discuss what concerns 
were raised by the communities, describe how Paramount has addressed or intends to 
address these concerns and discuss what actions Paramount will take to enhance positive 
socio-economic impacts and mitigate negative socio-economic impacts. 
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R-17 The MVLWB, the NEB and INAC do not take any irreversible steps in relation to this 
development until INAC has accepted this recommendation for an amended Benefits 
Plan. When complete, a copy of the amended Plan should be provided to each of the 
potentially impacted communities and to the Review Board, the MVLWB, the NEB, 
INAC and the GNWT. 
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APPENDIX C 
 

Modified Recommendations R-13, R-15, R-16 and R-17 
Following the Consult to Modify Process in respect 

To the Gathering and Pipeline Project 
 

INAC initiated a consult to modify process to change these recommendations. The final 

recommendations issued January 11, 2002, significantly modified recommendations R-13 to R-

16 and deleted R-17. The modified recommendations follow: 

 

R-13 (as modified) Paramount is to discuss, develop and implement a wildlife and resource 
harvesting compensation plan with potentially affected First Nation 
communities – Deh Gah Go’tie First Nation, Fort Providence Métis, 
Ka’a’Gee Tu First Nation, K’atlodeeche First Nation and West Point First 
Nation. The scope of the plan is to include compensation for hunting, 
trapping, fishing and other resource harvesting activity losses resulting 
from the development as agreed to by Paramount and the communities. 
Paramount is to commence the consultations as soon as possible, with a 
draft plan submitted to the communities within 60 days of EA Report 
acceptance by the INAC Minister and a final plan submitted to the 
communities within 90 days of EA Report acceptance. The plan is to 
apply retroactively to impacts arising from the start of construction of the 
gathering facilities and pipeline. If requested by Paramount or any of the 
communities, the GNWT and INAC are to facilitate the discussions on the 
plan. 

 
R-14 (as modified) The MVLWB and/or the NEB should ensure that the affected aboriginal 

communities have been provided a copy of the TK study and an 
opportunity to comment on the study and Paramount’s proposed 
mitigative measures. The MVLWB and/or the NEB should ensure that 
Paramount implements appropriate mitigative measures to address impacts 
throughout the life span of the development. 

 
R-15 (as modified) Paramount and the communities are to cooperate to the fullest extent 

possible in developing the wildlife and resource harvesting compensation 
plan. If the parties are unable to come to an agreement on the contents of 
the plan within the 90 day period, an independent arbitrator shall be jointly 
appointed within 30 days by the GNWT and INAC. The arbitration 
process shall conclude within 30 days of the appointment of the arbitrator. 
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R-16 (as modified) Following review and acceptance of Paramount’s Cameron Hills Annual 
Report, INAC will provide copies of the Report to the GNWT, the Review 
Board, the MVLWB and the potentially affected First Nations 
communities. The scope of the Annual Report should detail consultations 
undertaken with the local communities, discuss concerns raised by the 
communities, describe how Paramount has addressed or intends to address 
these concerns and discuss what actions Paramount will take to enhance 
positive socio-economic impacts. 

 
R-17 (as modified) This measure has been deleted. 
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APPENDIX D 

 
SUMMARY OF RECOMMENDATIONS AND SUGGESTIONS 
Report of Environmental Assessment and Reasons for Decision 

EA03-005 Paramount Resources Limited Cameron Hills Extension 

Recommendations 

R-1 The Review Board recommends that regulatory authorities include in their 
authorizations those items set out in the Developer's commitments, outlined in 
Appendix A, that are within their jurisdiction. 

R-2 The Review Board recommends that Paramount prepare a report within 12 months and 
thereafter, annually, until the developments on the SDL are abandoned and restored, for 
distribution in plain language to the parties in this EA. This report will outline the 
implementation status of each commitment made during the course of this EA, as set 
out in Appendix A. 

R-3 The Review Board recommends that prior to the issuance of any further licenses or 
permits Paramount install a meteorological station (at minimum must monitor wind 
speed, wind direction and temperature) in the Cameron Hills SDL to gather baseline data 
related to its development. Meteorological data will be provided annually to air quality 
staff of GNWT-RWED and Environment Canada along with a detailed re-modeling of 
Paramount's various development scenarios to ensure onsite meteorological conditions 
are reflected in the modeled outputs. 

R-4 The Review Board recommends that Paramount install a continuous gas analysis 
monitoring system to track ambient air quality (at minimum 1 hour SO2 and NO2) and 
provide the data to the general public via website, to be updated no less than monthly if a 
live connection is not available. Annual reports on the status of the air quality at Cameron 
Hills will be provided by Paramount to all potentially affected communities and 
government in a plain language document throughout the life of the Paramount 
operations at Cameron Hills. 

R-5 The Review Board recommends that Paramount install an amine fuel sweetening unit 
at the Central Battery (H-03) location prior to bringing any further wells online or 
pipe in sweet fuel from outside Cameron Hills, as per Paramount's original 
development plan. 

 



  Page: 

 

77

R-6 The Review Board recommends that any further combustion engines being installed for 
line heaters and pumpjacks at the Cameron Hills operation must use the sweetened fuel or 
an alternate source of no sulphur fuel. 

R-7 The Review Board recommends that the Government of Canada (INAC and 
Environment Canada) and the Government of the Northwest Territories implement 
recommendation 7 from the Ranger-Chevron EA by June 2005. 

R-8 The Review Board recommends that Paramount modify its spill reporting procedures 
for the Paramount Cameron Hills developments to include notice of spill occurrences 
to potentially affected communities. Spills must be reported according to the NWT 
Spill Reporting Procedures. 

R-9 The Review Board recommends that Paramount continue to monitor all work sites for 
erosion, and take appropriate measures in advance to avoid such problems. The Review 
Board recommends appropriate erosion mitigation measures be identified in advance 
and authorized by the NEB and INAC inspectors, and that any remediation of sites be 
documented and reported to regulators and the Ka'a'Gee Tu First Nation on a 
quarterly basis. 

R-10 The Review Board recommends that Paramount, in the case of an isolated water 
crossing, maintain downstream water flow at pre-in-stream work levels. All in-stream 
work must be completed as expediently as possible to mitigate disruption of fish 
movements. 

R-11 The Review Board recommends that the Department of Fisheries and Oceans conduct 
regular site visits to the Cameron Hills to inspect for determine if any impacts to fish or 
fish habitat. Reports of these inspections must be made publicly available via DFO and 
also be sent directly to the Ka'a'Gee Tu First Nation, in a plain language version. 

R-12 The Review Board recommends that RWED will, within the next six months, initiate 
the formation of a Deh Cho Boreal Caribou Working Group (DCBCWG). The 
Working Group will, among other things, consider: habitat identification, range plan 
development, thresholds, monitoring systems, adaptive mitigation, research programs 
and cumulative effects models. In addition, it will coordinate its activities with similar 
working groups in Alberta and British Columbia. 

 
R-13 The Review Board recommends that the MVLWB adopt an average linear disturbance 

target of 1.8 km per km squared as a boreal caribou disturbance threshold for the entire 
Cameron Hills, NT area, in order to prevent significant adverse environmental impacts 
on boreal caribou populations whose range includes the Paramount SDL and 
surrounding area. This shall be considered in all future land use applications for the 
area. 
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R-14 The Review Board recommends that paramount locate at least 50% of all proposed and 
planned development In the Cameron Hills SDL, as described In Paramount's 
Developer's Assessment Report, on areas that are currently disturbed (as of the date of 
Ministerial approval of this Report of Environmental Assessment). This requirement 
should be included as a condition in land use permit MV2002A0046. 

R-15 The Review Board recommends that Paramount and the other parties to the unfinished 
Cameron Hills Wildlife and Resources Harvesting Compensation Plan developed in 
response to measures 13 and 15 of EA01-005 complete the compensation plan. If a 
compensation plan cannot be completed by these parties within 90 days of the federal 
Minister's acceptance of this report, this matter will proceed to binding arbitration, 
pursuant to the NWT Arbitration Act. A letter signed by the parties, indicating 
agreement to the compensation plan or in the case of arbitration, the arbitrator's decision 
must be filed with NEB and MVLWB prior to the commencement of Paramount's 
operations under land use permit MV2002A0046. 

R-16 The Review Board recommends that the GNWT develop a socio-economic agreement 
with Paramount in consultation with affected communities before operations proceed 
under the land use permit MV2002A0046. The socio-economic agreement is to 
address issues such as employment targets, educational and training opportunities for 
local residents and a detailed ongoing community consultation plan. 

R-17 The Review Board recommends the KTFN be notified directly if any heritage resources 
are suspected or encountered during Paramount's activities in the Cameron Hills. 
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Suggestions 

S-1 The Review Board suggests that a member of the K'a'Gee Tu First Nation be invited by 
DFO to accompany its inspectors while conducting inspections in the Cameron Hills 
operations area. 

S-2 The Review Board suggests the agencies responsible for water resource management 
and protection increase their monitoring and enforcement efforts commensurate with 
the increase in the scope of Paramount's development in the Cameron Hills area. 

S-3 The Review Board suggests that the MVLWB and NEB specify low-impact seismic 
lines (currently =4.5 m wide average, maximum =5 m wide, maximum line of sight 
=200 m) as the current standard for geophysical programs in boreal caribou habitat, as 
outlined in the MVEIRB 2003 draft document: Reference Bulletin - Preliminary 
Screening of Seismic Operations in the Mackenzie Valley. 

S-4  The Review Board suggests that RWED determine the need for cooperative 
research to document the impacts of the Cameron Hills development on marten, wolf, 
and wolverine populations. 

S-5 The Review Board suggests that the discussion and drafting of the community 
investment plan be resumed between the KTFN and Paramount, with a target date of 
completion and implementation of November 30, 2004. 

S-6 The Review Board suggests that Paramount continue discussions with the Hay 
River Health and Social Services with regards to services (emergency or other) that 
may be utilized by the company in certain instances. 
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