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1. Do you have any comments on the general approach taken for scenario 

development? 

 

We are concerned that BCTC and BC Hydro have developed the initial scenarios without 

any account of First Nations in British Columbia, undermining the Crown’s duty of 

consultation and creating bias against First Nations’ interests and rights from the start of 

this process. This lack of meaningful engagement of First Nations at these initial stages 

of the Inquiry process undermines the consultation process.  First Nations should be 

engaged on a government-to-government basis and real consideration should be given to 

both the legal and practical realities of First Nations engaged in this process.  

Furthermore, this process, including these initial stages of resource identification and 

scenario development, must be guided by British Columbia’s “New Relationship” with 

the First Nations of this province.  Without this kind of engagement and consideration, 

the initial scenarios are necessarily flawed.   

 

2. Are there any additional elements that could be considered in the development 

of the initial scenarios? 

 

a) With respect to the Generation Resource Clusters developed by BC Hydro, the 

Exclusion areas that BC Hydro has identified only include legally protected areas like 

parks. However, the generation resource options are also supposed to consider areas 

inappropriate for development as identified by First Nations. It is premature to 

develop the resource clusters that are used by BCTC to develop its scenarios before 

particular no-go areas are identified by First Nations.   

 

b) We understand that the transmission analysis has not yet been done.  However, it is 

important to note that the scenarios should also account for areas identified by First 

Nations as inappropriate for transmission corridors.  The appropriateness of 

transmission corridors should be read into the Terms of Reference.  As pointed out by 

one participant at BCTC’s August 5
th

 Scenario Workshop, it is pointless discussing 

generation resource development if those resources cannot be linked to the 

transmission system. BCTC agreed and stated that the transmission analysis is still to 

come.  

 

However, irrespective of the Terms of Reference, the Crown has a duty to consult 

First Nations whenever their rights are potentially affected.  Therefore, BCTC and BC 

Hydro have a duty to consult First Nations to the extent that any proposed 
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transmission corridors have potential adverse impacts on treaty rights and Aboriginal 

rights and title. 

 

c) With respect to BC Hydro’s 2008 Long Term Acquisition Plan (the “2008 LTAP),BC 

Hydro previously stated that it would be a key source of information in developing 

the scenarios.  The Terms of Reference state that the Commission must consider the 

2008 LTAP, “if accepted, or any other long-term resource plans filed and accepted 

under the Act, and electricity resource potential identified in any evidence filed in the 

inquiry.” Given that the 2008 LTAP was not accepted, will BC Hydro nevertheless 

rely on information contained in the 2008 LTAP, and if so, to what extent?   

 

The Commission’s decision respecting the 2008 LTAP rejects BC Hydro’s demand 

side measure (“DSM”) plan and states that BC Hydro has both overestimated the 

province’s energy needs and underutilized existing electricity sources.  None of initial 

scenarios presented at BCTC’s August 5
th

 Workshop account for the Commission’s 

decision.  

 

d) At the August 5
th

 Workshop, BCTC said that it would factor in the cost of dealing 

with First Nations if it has quantifiable numbers.  We are not in a position to provide 

quantifiable numbers at this stage however this should not excuse BCTC from 

including these factors in a general sense in its scenario development.   

 

Different kinds of costs associated with consulting and engaging First Nations must 

be accounted for in the initial scenario development.  These costs may relate to 

consultation, capacity funding and revenue sharing.  It is important to note that some 

First Nations are better placed than others to engage meaningfully in this process and 

in energy development generally, so capacity funding requirements will vary 

depending on the circumstances.   

 

However, the cost of dealing with First Nations goes beyond the Inquiry process.  

Perhaps a more important factor is the cost of engaging First Nations in the long-term 

development of energy resources and the transmission system for the next 30 years.  

This will involve capacity funding, potential revenue sharing and compensation for 

loss of use and economic benefits. Each time that a new resource is developed, First 

Nations lose income or other economic benefits, either directly or indirectly, through 

the loss of that resource or impact on that area.  The scenarios therefore should 

contemplate compensation for such loss of economic benefits through revenue 

sharing or other economic arrangements. The amount or percentage of revenue 

sharing is understandably uncertain at this time.  However, this should not preclude 

BCTC from developing scenarios that incorporate estimations of revenue sharing 

since other factors in the scenarios, like economic growth, are also based on 

estimations.   

 

e) The scenarios are based on existing laws persisting for the next 30 years.  This is an 

unrealistic and unhelpful assumption especially with respect to the law of treaty rights 



and Aboriginal rights and title.  At the August 5
th

 Workshop, BCTC stated that it 

would accept information on how the legal landscape might change.   

 

Although we cannot offer an accurate prediction, we note that Aboriginal law is 

constantly evolving.  In addition to developments respecting treaty rights, Aboriginal 

rights and title and the duty to consult, the legal landscape in British Columbia is 

influenced by the Province’s commitment pursuant to the “New Relationship”.  This 

commitment demonstrates that there is actual intention of the Crown to develop ways 

of working with First Nations that have not been pursued in the past.  Modern treaties 

are being negotiated and historic treaties being settled.  BCTC and BC Hydro should 

expect that their duty to consult and accommodate in certain areas or with particular 

Nations will be more onerous, negotiations with First Nations on a government-to-

government basis will increase and the Province is likely to enter into revenue sharing 

agreements or other economic arrangements with First Nations.  Ignoring these 

developments is unrealistic and potentially detrimental to the entire electricity 

planning process. 

 

3. Do you have any questions or comments on the export study as described? 

 

At the August 5
th

 Workshop, BCTC did not respond to a participant question of whether 

it would consider the possibility of not being a large exporter and just using the existing 

resources already developed in the province.  The initial scenarios presented at the 

Workshop do not contemplate a limited export situation.  As discussed above, in light of 

the Commission’s 2008 LTAP decision, the scenarios should consider this possibility.  

 

BCTC should be aware that the Crown’s duty to consult and accommodate First Nations may be 

affected by whether the goal of transmission development is to enable electricity self-sufficiency 

or to move electricity as an export commodity.  The courts have been clear that there is no one-

size-fits-all approach to measuring consultation and accommodation.  To be adequate, the Crown 

must balance competing Aboriginal and societal interests and not all interests are to be treated 

equally in the balancing act.
1
  Just as the nature of Aboriginal interests affects the weight they 

receive in consultation and accommodation, so to does the nature of societal interests.  The 

Supreme Court of Canada has stated that a related concept, that of “the public interest”, was too 

vague to be a valid legislative objective to infringe or limit Aboriginal rights and that not all 

societal interests may justify the infringement of rights protected by s. 35 of the Constitution Act, 

1982.
2
   

 

The public interest of self-sufficiency in the provision of electricity is greater than the public 

interest in developing electricity as an export commodity.  Consequently, the consultation 

required of the Crown in such a situation would be deeper and further accommodation measures 

would be warranted than if self-sufficiency was the ultimate goal.  

 

4. Additional comments or feedback 

                                                 
1
 Haida Nation British Columbia (Minister of Forests), 2004 SCC 73 at para. 50; Taku River Tlingit First Nation v. 

British Columbia (Project Assessment Director), 2004 SCC 74 at para 2. 
2
 R. v. Sparrow, [1990] 1 S.C.R. 1075. 



 

Our last comment pertains to the conduct of BCTC’s August 5
th

 Workshop. 

Approximately a third of the questions/comments from the audience pertained to First 

Nations’ interests made by First Nations’ representatives.  Our general sense was that 

none of the First Nations’ representatives sought to block the Inquiry process.  Rather, 

there seemed to be agreement that First Nations are willing to work with BC Hydro and 

BCTC provided that they are engaged on a government-to-government basis and 

provided with the capacity to do so.  However, the treatment of these speakers by the 

BCTC facilitator and other representatives was appalling. Not only were most questions 

unanswered, the speakers were not acknowledged or thanked for their contribution.  

Although this was a public process, BCTC’s behaviour puts its “good faith” to consult 

with First Nations into question. 

 




