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Project No. 3698545 
         Order G-30-09 
 

 
BRITISH COLUMBIA UTILITIES COMMISSION 

IN THE MATTER OF The Utilities Commission Act, R.S.B.C. 1996, c.473 
Inquiry into British Columbia’s Long Term Transmission Infrastructure 

 
SUBMISSION OF THE INTERVENOR  

THE BC FIRST NATIONS ENERGY & MINING COUNCIL 

ON 

ABORIGINAL CONSULTATION IN THE s. 5 TRANSMISSION INQUIRY 
(pursuant to Exhibit A-16 & A-19) 

 

 

REPLY TO COMMISSION PANEL QUESTIONS, A-19 

 

First we adopt our previous submissions of July 23 and July 31, 2009. 

Secondly, with respect to the eight questions raised by the Commission, Section 4 of the TOR 

clearly states that: 

“4.  The commission must make determinations respecting the need for, and timing of, 

additional transmission infrastructure and capacity, within the Determination Period,  

that would allow for: 

There is no dispute between parties needing adjudication, furthermore, this is not a s. 45 or s.71 

application. We agree with the assertion by counsel for BC Hydro (Exhibit B2-3, p. 9) that this 

Inquiry is a strategic planning exercise. 
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Third, as we and other First Nation intervenors have repeatedly stated the Crown’s duty to 

consult flows from the honour of the Crown and the duty arises “when the Crown has 

knowledge, real or constructive, of the potential existence of the Aboriginal right and title and 

contemplates conduct that might adversely affect it”:  Haida Nation v. British Columbia 

(Minister of Forests), [2004] 3 S.C.R. 511.  

The trigger that establishes the duty to consult is at a low threshold: Mikisew Cree First Nation v. 

Canada (M. of Heritage), [2005] 3 S.C.R.; 2005 S.C.C. 69, para 34. 

At paras 75-76 of Haida Nation the Crown argued that because the transfer of a Tree Farm 

licence did not by itself lead to actual activity on the land, no duty to consult was triggered. 

However the Court concluded in the same paragraphs that: 

“I conclude that the Province has a duty to consult and perhaps accommodate on T.F.L. 

decisions. The T.F.L decision reflects the strategic planning for utilization of the resource. 

Decisions made during strategic planning may have potentially serious impacts on Aboriginal 

rights and title” 

Based on the principles elucidated in Haida Nation it is submitted that the duty to consult is 

triggered in the strategic planning activity that constitutes this Inquiry. It is further submitted that 

Exhibit B2-4, which is the March 25, 2009 letter from Mr. Greg Reimer to BC Hydro and BCTC 

that obligates: 

“BC Hydro (to) undertake consultation with First Nations on the evidence and 

submissions presented to BCUC by the BCTC and BC Hydro, as set out in the Terms of 

Reference for the Section 5 Inquiry” 
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 is insufficient to discharge the Provincial Crown’s obligation to consult with BC First Nations.  

The same letter states that: 

“The Minister will consider whether First Nations interests and concerns related to the 

transmission inquiry and the potential impacts of the BCUC’s determinations will require 

further consultation before making a decision to order a regulation under Section 5(7) of 

the UC Act.” 

By inference this paragraph means that consultation with First Nations may or may not occur 

following the issuance of determinations by BCUC and following the potential exercise of 

Ministerial discretion requiring further discretion. 

 It is submitted that this directive by the Minister flies in the face of principles established in 

Haida Nation with respect to requirements to consult early during strategic planning.  

One question that begs to be answered is if following the publication of determinations the 

Minister decides not to exercise discretion to trigger further consultation, and since BC Hydro is 

not by that March 25, 2009 letter charged with that duty during this Inquiry, who then has the 

duty to consult First Nations regarding “determinations” – determinations which may rendered 

binding and which will probably be relied on by the Crown, BC Hydro, BCTC, third parties, and 

the Commission itself in subsequent s. 45 and s.71 applications? 

At this juncture it is submitted the Commission has a choice to accept, or not, the responsibility 

as the decision maker of determinations, that it has an independent duty to consult First Nations 

prior to making determinations.  
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It may itself decide that it that this Inquiry is indeed a high level strategic planning exercise, and 

relying on Section 10(b) of the ToR decline to use all the powers provided to it under the Act. 

Rather it could adopt Section 10 (c ) of the ToR which authorizes the Commission to use various 

administrative and non-quasi-judicial procedures, including workshops, mediations, dispute 

resolution mechanisms, pre-hearing conferences and working groups so as to carry out a strategic 

planning role.   

If the Commission chooses the later possibility, which is lawfully open to it, there would be no 

participants in an Inquiry with natural justice rights, rather there would be stakeholders involved 

collaboratively in a strategic planning exercise. 

The Commission, with the input of stakeholders, could then design a stakeholder engagement 

process that accords with administrative principles of fairness as set out in Baker v. Canada 

(MCI) CanLII 699, (SCC), rather than principles of natural justice, and could as well respect the 

bundle of consultation rights, flowing from Haida Nation and other decisions, that First Nations 

possess that are explicitly appropriate for this strategic planning context.  

This then is a solution to the myriad “natural justice” related questions posed by the Commission 

which, by reliance on natural justice, shield or prevent the Commission itself from fulfilling its 

lawful duty to interactively consult and deeply engage with First Nations, which reliance also 

needlessly cause the potential for dispute between First Nation and non First Nation intervenors.  

Simply put, the strategic planning possibility that is “alive” within the ToR can be achieved 

without the Commission assuming a quasi-judicial role, and further, the road to reconciliation 

with First Nations as envisaged by the New Relationship Document can be better advanced, 
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while at the same time, if a fair stakeholder engagement process is designed and implemented, 

other voices can make a contribution that accords with their legal rights as stakeholders.  

The BCFNemc submits that for the Commission to assume a quasi-judicial role and shield itself 

behind ‘natural justice rights’ as the primary reason for not fulfilling its independent duty to 

lawfully consult First Nations, unnecessarily causes conflict between two foundational legal 

principles:  “natural justice rights” vs. the constitutional rights of First Nation peoples under the 

Constitution Act, 1982 – this potential conflict can be skillfully be avoided and the Commission 

will serve a useful purpose in advancing reconciliation according to the principles established in 

the New Relationship Document previously submitted. 

 

Practical Considerations 

On a more practical note, the BCFNemc advises the Commission to get out of Vancouver and 

hold regional strategic planning meetings, open to all stakeholders to attend, and like Mr. Justice 

Thomas Berger did during the McKenzie Valley Pipeline Inquiry, which predates an abundance 

of law establishing and clarifying First Nation’s legal rights, listen to the voices of First Nations 

and other people as they articulate their concerns.  

We propose that the Commission carry out their regional meetings in the January-February 2010 

period, and that it be open to holding its workshops not just in cities where BC Hydro currently 

carries out its community engagement process, but, if invited, also on First Nation territories.  

We also submit that in our view meeting the obligation to lawfully consult with First Nations is a 

significantly higher priority than meeting the Inquiry deadline date of June 30, 2010, and if 
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circumstances require an extension of time, there are no obstacles for the Commission to ask for 

more time and to ask stakeholder/participants to support the Commission in such a request. We 

believe government acting reasonable would take heed of such a request as it would advance 

reconciliation, rather than causing more conflict, litigative or otherwise. 

We also reiterate the need for the periodic interim release of monies guided by the PACA 

guidelines so that not First Nations can attend the Inquiry and also be fairly placed on a level 

“capacity” playing field to participate fully in all phases of this Inquiry in a technical and legally 

competent manner. 

Finally, while we welcome and praise the BC Hydro initiative to release capacity funds upon 

application by First Nations,  perhaps the Commission ought to make significant funding 

available so that BC. First Nations intervenors working collaboratively can directly provide a 

separate evidentiary stream of value added First Nation’s “characteristic” information directly to 

the Commission.  This information would alert the Commission to potential impacts and costs to 

First Nations from potential determinations, and it would also make the Commission more 

“alive” to possibilities for accommodation that could be made a condition precedent to the 

implementation or reliance on determinations in other processes, judicial or otherwise. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 17TH DAY OF AUGUST 2009 

ON BEHALF OF THE BC FIRST NATION’S ENERGY AND MINING COUNCIL 

 

_________________________) 

Peter P. Dimitrov 
Legal Counsel. 
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Haida Nation v. British Columbia (Minister of Forests), [2004] 3 S.C.R. 
511, 2004 SCC 73  
 
Minister of Forests and Attorney General of British Columbiaon behalf of 
Her Majesty The Queen in Right of the Provinceof British Columbia 
Appellants  
 
v.  
 
Council of the Haida Nation and Guujaaw, on their own behalf  
and on behalf of all members of the Haida Nation Respondents  
 
and between  
 
Weyerhaeuser Company Limited Appellant  
 
v.  
 
Council of the Haida Nation and Guujaaw, on their own behalf  
and on behalf of all members of the Haida Nation Respondents  
 
and  
 
Attorney General of Canada, Attorney General of Ontario,  
Attorney General of Quebec, Attorney General of Nova Scotia,  
Attorney General for Saskatchewan, Attorney General of Alberta,  
Squamish Indian Band and Lax-kw’alaams Indian Band, 
Haisla Nation, First Nations Summit, Dene Tha’ First Nation,  
Tenimgyet, aka Art Matthews, Gitxsan Hereditary Chief, Business  
Council of British Columbia, Aggregate Producers Association 
of British Columbia, British Columbia and Yukon Chamber of Mines,  
British Columbia Chamber of Commerce, Council of Forest  
Industries, Mining Association of British Columbia,British Columbia 
Cattlemen’s Association and  
Village of Port Clements Interveners  
 
 
 
 
Indexed as: Haida Nation v. British Columbia (Minister of Forests)  
 
Neutral citation: 2004 SCC 73.  
 
File No.: 29419.  
 
2004: March 24; 2004: November 18.  
 
Present: McLachlin C.J. and Major, Bastarache, Binnie, LeBel, Deschamps 
and Fish JJ.  
 
on appeal from the Court of Appeal for British Columbia  
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Crown — Honour of Crown — Duty to consult and accommodate Aboriginal 
peoples — Whether Crown has duty to consult and accommodate  
Aboriginal peoples prior to making decisions that might adversely affect 
their as yet unproven Aboriginal rights and title claims — Whether duty 
extends to third party.  
 
For more than 100 years, the Haida people have claimed title to all the  
lands of Haida Gwaii and the waters surrounding it, but that title has not 
yet been legally recognized. The Province of British Columbia issued a 
“Tree Farm License”  
 
(T.F.L. 39) to a large forestry firm in 1961, permitting it to harvest 
trees in an area of Haida Gwaii designated as Block 6. In 1981, 1995 and 
2000, the Minister replaced T.F.L. 39, and in 1999, the Minister approved 
a transfer of T.F.L. 39 to Weyerhaeuser Co. The Haida challenged in court 
these replacements and the transfer, which were made without their consent 
and, since at least 1994, over their objections. They asked  
that the replacements and transfer be set aside. The chambers judge 
dismissed the petition, but found that the government had a moral, not a 
legal, duty to negotiate with the Haida. The Court of Appeal reversed the 
decision, declaring that both the government and Weyerhaeuser Co. have a 
duty to consult with and accommodate the Haida with respect to harvesting 
timber from Block 6.  
 
Held: The Crown’s appeal should be dismissed. Weyerhaeuser Co.’s  
appeal should be allowed.  
 
While it is open to the Haida to seek an interlocutory injunction, they 
are not confined to that remedy, which may fail to adequately take account 
of their interests prior to final determination thereof. If they can prove 
a special obligation giving rise to a duty to consult or accommodate, they 
are free to pursue other available remedies.  
 
The government’s duty to consult with Aboriginal peoples and  
accommodate their interests is grounded in the principle of the honour of 
the Crown, which must be understood generously. While the asserted but 
unproven Aboriginal rights and title are insufficiently specific for the 
honour of the Crown to mandate that the Crown act as a fiduciary, the 
Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal 
interests where claims affecting these interests are being seriously 
pursued in the process of treaty negotiation and proof. The duty to 
consult and accommodate is part of a process of fair dealing and 
reconciliation that begins with the assertion of sovereignty and continues 
beyond formal claims resolution. The foundation of the duty in the Crown’s 
honour and the goal of reconciliation suggest that the duty arises when 
the Crown has knowledge, real or constructive, of the potential existence 
of the Aboriginal right or title and contemplates conduct that might 
adversely affect it. Consultation and accommodation before final claims 
resolution preserve the Aboriginal interest and are an essential corollary 
to the honourable process of reconciliation that s. 35 of the Constitution 
Act, 1982, demands.  
 
The scope of the duty is proportionate to a preliminary assessment of the  
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strength of the case supporting the existence of the right or title, and 
to the seriousness of the potentially adverse effect upon the right or 
title claimed. The Crown is not under a duty to reach an agreement; 
rather, the commitment is to a meaningful process of consultation in good 
faith. The content of the duty varies with the circumstances and each case 
must be approached individually and flexibly. The controlling question  
in all situations is what is required to maintain the honour of the Crown 
and to effect reconciliation between the Crown and the Aboriginal people 
with respect to the interests at stake. The effect of good faith 
consultation may be to reveal a duty to accommodate. Where accommodation 
is required in making decisions that may adversely affect as yet unproven 
Aboriginal rights and title claims, the Crown must balance Aboriginal 
concerns reasonably with the potential impact of the decision on  
the asserted right or title and with other societal interests.  
 
Third parties cannot be held liable for failing to discharge the Crown’s  
duty to consult and accommodate. The honour of the Crown cannot be 
delegated, and the legal responsibility for consultation and accommodation 
rests with the Crown. This does not mean, however, that third parties can 
never be liable to Aboriginal peoples.  
 
Finally, the duty to consult and accommodate applies to the provincial  
government. At the time of the Union, the Provinces took their interest in 
land subject  
 
 
Excerpt: Para 75-76 
 
75 The next question is when does the duty to consult arise? Does it arise 
at the stage of granting a Tree Farm Licence, or only at the stage of 
granting cutting permits? The T.F.L. replacement does not itself authorize 
timber harvesting, which occurs only pursuant to cutting permits. T.F.L. 
replacements occur periodically, and a particular T.F.L. replacement 
decision may not result in the substance of the asserted right being 
destroyed. The Province argues that, although it did not consult the Haida  
prior to replacing the T.F.L., it “has consulted, and continues to consult 
with the Haida prior to authorizing any cutting permits or other 
operational plans” (Crown’s factum, at para. 64).  
 
76 I conclude that the Province has a duty to consult and perhaps  
accommodate on T.F.L. decisions. The T.F.L. decision reflects the 
strategic planning for utilization of the resource. Decisions made during 
strategic planning may have potentially serious impacts on Aboriginal 
right and title. The holder of T.F.L. 39 must submit a management plan to 
the Chief Forester every five years, to include inventories of the licence 
area’s resources, a timber supply analysis, and a “20-Year Plan” setting 
out a hypothetical sequence of cutblocks. The inventories and the timber  
supply analysis form the basis of the determination of the allowable nnual 
cut (“A.A.C.”) for the licence. The licensee thus develops the technical 
information based upon which the A.A.C. is calculated. Consultation at the 
operational level thus has little effect on the quantity of the annual 
allowable cut, which in turn determines cutting permit terms. If 
consultation is to be meaningful, it must take place at the stage  
of granting or renewing Tree Farm Licences.  
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SUPREME COURT OF CANADA  

  

CITATION:  Mikisew Cree First Nation v. Canada (Minister of 
Canadian Heritage), [2005] 3 S.C.R. 388, 2005 SCC 69 

  

DATE:  20051124 

DOCKET:  30246 

BETWEEN: 

Mikisew Cree First Nation 

Appellant 

and 

Sheila Copps, Minister of Canadian Heritage,  

and Thebacha Road Society 

Respondents 

- and - 

Attorney General for Saskatchewan, Attorney General  

of Alberta, Big Island Lake Cree Nation, Lesser Slave  

Lake Indian Regional Council, Treaty 8 First Nations  

of Alberta, Treaty 8 Tribal Association, Blueberry  

River First Nations and Assembly of First Nations 

Interveners 

  

CORAM: McLachlin C.J. and Major, Bastarache, Binnie, LeBel, Deschamps, Fish, Abella and 
Charron JJ. 
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REASONS FOR JUDGMENT:  

 

  

Binnie J. (McLachlin C.J. and Major, Bastarache, LeBel, 
Deschamps, Fish, Abella and Charron JJ. concurring) 
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Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), [2005] 3 S.C.R. 388, 
2005 SCC 69 

  

Mikisew Cree First Nation                                                                              Appellant 

  

v. 

  

Sheila Copps, Minister of Canadian Heritage,  

and Thebacha Road Society                                                                        Respondents 

  

and 

  

Attorney General for Saskatchewan, Attorney General  

of Alberta, Big Island Lake Cree Nation, Lesser Slave  

Lake Indian Regional Council, Treaty 8 First Nations  

of Alberta, Treaty 8 Tribal Association, Blueberry  

River First Nations and Assembly of First Nations                                    Interveners 

  

Indexed as:  Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage) 

  

Neutral citation:  2005 SCC 69. 

 File No.:  30246. 

  

2005:  March 14; 2005:  November 24. 
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Present:  McLachlin C.J. and Major, Bastarache, Binnie, LeBel, Deschamps, Fish, Abella and 
Charron JJ. 

  

on appeal from the federal court of appeal 

 

Indians — Treaty rights — Crown’s duty to consult — Crown exercising its treaty 
right and “taking up” surrendered lands to build winter road to meet regional transportation 
needs — Proposed road reducing territory over which Mikisew Cree First Nation would be 
entitled to exercise its treaty rights to hunt, fish and trap — Whether Crown had duty to consult 
Mikisew — If so, whether Crown discharged its duty — Treaty No. 8. 

  

Crown — Honour of Crown — Duty to consult and accommodate Aboriginal 
peoples  

  

Appeal — Role of intervener — New argument. 

  

Under Treaty 8, made in 1899, the First Nations who lived in the area surrendered to 
the Crown 840,000 square kilometres of what is now northern Alberta, northeastern British 
Columbia, northwestern Saskatchewan and the southern portion of the Northwest Territories, an 
area whose size dwarfs France, exceeds Manitoba, Saskatchewan and Alberta and approaches the 
size of British Columbia.  In exchange for this surrender, the First Nations were promised 
reserves and some other benefits including, most importantly to them, the rights to hunt, trap and 
fish throughout the land surrendered to the Crown except “such tracts as may be required or 
taken up from time to time for settlement, mining, lumbering, trading or other purposes”.  

  

 

The Mikisew Reserve is located within Treaty 8 in what is now Wood Buffalo 
National Park.  In 2000, the federal government approved a winter road, which was to run 
through the Mikisew’s reserve, without consulting them. After the Mikisew protested, the road 
alignment was modified (but without consultation) to track around the boundary of the reserve.  
The total area of the road corridor is approximately 23 square kilometres.  The Mikisew’s 
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objection to the road goes  beyond the direct impact of closure to hunting and trapping of the 
area covered by the winter road and included the injurious affection it would have on their 
traditional lifestyle which was central to their culture.  The Federal Court, Trial Division set 
aside the Minister’s approval based on breach of the Crown’s fiduciary duty to consult with the 
Mikisew adequately and granted an interlocutory injuction against constructing the winter road.  
The court held that the standard public notices and open houses which were given were not 
sufficient and that the Mikisew were entitled to a distinct consultation process.  The Federal 
Court of Appeal set aside the decision and found,  on the basis of an argument put forward by an 
intervener, that the winter road was properly seen as a “taking up” of surrendered land pursuant 
to the treaty rather than an infringement of it.  This judgment was delivered before the release of 
this Court’s decisions in Haida Nation and Taku River Tlingit First Nation. 

  

Held:  The appeal should be allowed.  The duty of consultation, which flows from 
the honour of the Crown, was breached.  

 
 
 

Excerpt: Para 34 

 

34                              In the case of a treaty the Crown, as a party, will always have notice of its 
contents.  The question in each case will therefore be to determine the degree to which conduct 
contemplated by the Crown would adversely affect those rights so as to trigger the duty to 
consult.  Haida Nation and Taku River set a low threshold.  The flexibility lies not in the trigger 
(“might adversely affect it”) but in the variable content of the duty once triggered.  At the low 
end, “the only duty on the Crown may be to give notice, disclose information, and discuss any 
issues raised in response to the notice” (Haida Nation, at para. 43).  The Mikisew say that even 
the low end content was not satisfied in this case. 
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Baker v.  Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817 

  

Mavis Baker                                                                                      Appellant 

  

v. 

  

Minister of Citizenship and Immigration                                          Respondent 

  

and 

  

The Canadian Council of Churches, 

the Canadian Foundation for Children, Youth and the Law,  

the Defence for Children International-Canada, 

the Canadian Council for Refugees, 

and the Charter Committee on Poverty Issues                               Interveners 

  

Indexed as:  Baker v. Canada (Minister of Citizenship and Immigration) 

  

File No.:  25823. 

  

1998:  November 4; 1999:  July 9. 

  

Present:  L’Heureux-Dubé, Gonthier, Cory, McLachlin, Iacobucci, Bastarache and Binnie JJ. 
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on appeal from the federal court of appeal 

  

 

Immigration -- Humanitarian and compassionate considerations -- Children’s 
interests -- Woman with Canadian-born dependent children ordered deported -- Written 
application made on humanitarian and compassionate grounds for exemption to requirement 
that application for immigration be made abroad -- Application denied without hearing or 
formal reasons -- Whether procedural fairness violated -- Immigration Act, R.S.C., 1985, c. I-2, 
ss. 82.1(1), 114(2) – Immigration Regulations, 1978, SOR/93-44, s. 2.1 -- Convention on the 
Rights of the Child, Can. T.S. 1992 No. 3, Arts. 3, 9, 12. 

  

Administrative law -- Procedural fairness -- Woman with Canadian-born dependent 
children ordered deported -- Written application made on humanitarian and compassionate 
grounds for exemption to requirement that application for immigration be made abroad -- 
Whether participatory rights accorded consistent with duty of procedural fairness -- Whether 
failure to provide reasons violated principles of procedural fairness -- Whether reasonable 
apprehension of bias. 

  

Courts -- Appellate review -- Judge on judicial review certifying question for 
consideration of Court of Appeal -- Legal effect of certified question -- Immigration Act, R.S.C., 
1985, c. I-2, s. 83(1). 

  

Immigration -- Humanitarian and compassionate considerations -- Standard of 
review of humanitarian and compassionate decision -- Best interests of claimant’s children -- 
Approach to be taken in reviewing humanitarian and compassionate decision where children 
affected. 

  

Administrative law -- Review of discretion -- Approach to review of discretionary 
decision making. 
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The appellant, a woman with Canadian-born dependent children, was ordered 
deported.  She then applied for an exemption, based on humanitarian and compassionate 
considerations under s. 114(2) of the Immigration Act, from the requirement that an application 
for permanent residence be made from outside Canada.  This application was supported by 
letters indicating concern about the availability of medical treatment in her country of origin and 
the effect of her possible departure on her Canadian-born children.  A senior immigration officer 
replied by letter stating that there were insufficient humanitarian and compassionate reasons to 
warrant processing the application in Canada.  This letter contained no reasons for the decision.  
Counsel for the appellant, however, requested and was provided with the notes made by the 
investigating immigration officer and used by the senior officer in making his decision.  The 
Federal Court -- Trial Division, dismissed an application for judicial review but certified the 
following question pursuant to s. 83(1) of the Act:  “Given that the Immigration Act does not 
expressly incorporate the language of Canada’s international obligations with respect to the 
International Convention on the Rights of the Child, must federal immigration authorities treat 
the best interests of the Canadian child as a primary consideration in assessing an applicant under 
s. 114(2) of the Immigration Act?”  The Court of Appeal limited its consideration to the question 
and found that the best interests of the children did not need to be given primacy in assessing 
such an application.  The order that the appellant be removed from Canada, which was made 
after the immigration officer’s decision, was stayed pending the result of this appeal. 

  

Held:  The appeal should be allowed. 

  

Per L’Heureux-Dubé, Gonthier, McLachlin, Bastarache and Binnie JJ.:   
Section 83(1) of the Immigration Act does not require the Court of Appeal to address only the 
certified question.  Once a question has been certified, the Court of Appeal may consider all 
aspects of the appeal lying within its jurisdiction. 

  

 

The duty of procedural fairness is flexible and variable and depends on an 
appreciation of the context of the particular statute and the rights affected.  The purpose of the 
participatory rights contained within it is to ensure that administrative decisions are made using a 
fair and open procedure, appropriate to the decision being made and its statutory, institutional 
and social context, with an opportunity for those affected to put forward their views and evidence 
fully and have them considered by the decision-maker.  Several factors are relevant to 
determining the content of the duty of fairness:  (1) the nature of the decision being made and 
process followed in making it; (2) the nature of the statutory scheme and the terms of the statute 
pursuant to which the body operates; (3)  the importance of the decision to the individual or 
individuals affected; (4) the legitimate expectations of the person challenging the decision; (5) 
the choices of procedure made by the agency itself.  This list is not exhaustive. 
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A duty of procedural fairness applies to humanitarian and compassionate decisions.  
In this case, there was no legitimate expectation affecting the content of the duty of procedural 
fairness.  Taking into account the other factors, although some suggest stricter requirements 
under the duty of fairness, others suggest more relaxed requirements further from the judicial 
model.  The duty of fairness owed in these circumstances is more than minimal, and the claimant 
and others whose important interests are affected by the decision in a fundamental way must 
have a meaningful opportunity to present the various types of evidence relevant to their case and 
have it fully and fairly considered.   Nevertheless, taking all the factors into account, the lack of 
an oral hearing or notice of such a hearing did not constitute a violation of the requirement of 
procedural fairness.  The opportunity to produce full and complete written documentation was 
sufficient. 

  

 

It is now appropriate to recognize that, in certain circumstances, including when the 
decision has important significance for the individual, or when there is a statutory right of 
appeal, the duty of procedural fairness will require a written explanation for a decision.  Reasons 
are required here given the profound importance of this decision to those affected.  This 
requirement was fulfilled by the provision of the junior immigration officer’s notes, which are to 
be taken to be the reasons for decision.  Accepting such documentation as sufficient reasons 
upholds the principle that individuals are entitled to fair procedures and open decision-making, 
but recognizes that, in the administrative context, this transparency may take place in various 
ways. 

  

Procedural fairness also requires that decisions be made free from a reasonable 
apprehension of bias, by an impartial decision-maker.  This duty applies to all immigration 
officers who play a role in the making of decisions.  Because they necessarily relate to people of 
diverse backgrounds, from different cultures, races, and continents, immigration decisions 
demand sensitivity and understanding by those making them.  They require a recognition of 
diversity, an understanding of others, and an openness to difference.  Statements in the 
immigration officer’s notes gave the impression that he may have been drawing conclusions 
based not on the evidence before him, but on the fact that the appellant was a single mother with 
several children and had been diagnosed with a psychiatric illness.  Here, a reasonable and well-
informed member of the community would conclude that the reviewing officer had not 
approached this case with the impartiality appropriate to a decision made by an immigration 
officer.  The notes therefore give rise to a reasonable apprehension of bias. 
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The concept of discretion refers to decisions where the law does not dictate a specific 
outcome, or where the decision-maker is given a choice of options within a statutorily imposed 
set of boundaries.  Administrative law has traditionally approached the review of decisions 
classified as discretionary separately from those seen as involving the interpretation of rules of 
law.  Review of the substantive aspects of discretionary decisions is best approached within the 
pragmatic and functional framework defined by this Court’s decisions, especially given the 
difficulty in making rigid classifications between discretionary and non-discretionary decisions.  
Though discretionary decisions will generally be given considerable respect, that discretion must 
be exercised in accordance with the boundaries imposed in the statute, the principles of the rule 
of law, the principles of administrative law, the fundamental values of Canadian society, and the 
principles of the Charter. 

  

In applying the applicable factors to determining the standard of review, 
considerable deference should be accorded to immigration officers exercising the powers 
conferred by the legislation, given the fact-specific nature of the inquiry, its role within the 
statutory scheme as an exception, and the considerable discretion evidenced by the statutory 
language.  Yet the absence of a privative clause, the explicit contemplation of judicial review by 
the Federal Court -- Trial Division, and the individual rather than polycentric nature of the 
decision also suggest that the standard should not be as deferential as “patent unreasonableness”.  
The appropriate standard of review is, therefore, reasonableness simpliciter. 

  

 

The wording of the legislation shows Parliament’s intention that the decision be 
made in a humanitarian and compassionate manner.  A reasonable exercise of the power 
conferred by the section requires close attention to the interests and needs of children since 
children’s rights, and attention to their interests, are central humanitarian and compassionate 
values in Canadian society.  Indications of these values may be found in the purposes of the Act, 
in international instruments, and in the Minister’s guidelines for making humanitarian and 
compassionate decisions.  Because the reasons for this decision did not indicate that it was made 
in a manner which was alive, attentive, or sensitive to the interests of the appellant’s children, 
and did not consider them as an important factor in making the decision, it was an unreasonable 
exercise of the power conferred by the legislation.  In addition, the reasons for decision failed to 
give sufficient weight or consideration to the hardship that a return to the appellant’s country of 
origin might cause her. 

  

Per Cory and Iacobucci JJ.:  The reasons and disposition of L’Heureux-Dubé J. 
were agreed with apart from the effect of international law on the exercise of ministerial 
discretion under s. 114(2) of the Immigration Act.  The certified question must be answered in 
the negative.  The principle that an international convention ratified by the executive is of no 
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force or effect within the Canadian legal system until incorporated into domestic law does not 
survive intact the adoption of a principle of law which permits reference to an unincorporated 
convention during the process of statutory interpretation. 

  

Excerpt: Section C –Procedural Fairness 

 

C.  Procedural Fairness 

  

18                              The first ground upon which the appellant challenges the decision made by Officer 
Caden is the allegation that she was not accorded procedural fairness.  She suggests that the 
following procedures are required by the duty of fairness when parents have Canadian children 
and they make an H & C application: an oral interview before the decision-maker, notice to her 
children and the other parent of that interview, a right for the children and the other parent to 
make submissions at that interview, and notice to the other parent of the interview and of that 
person’s right to have counsel present.  She also alleges that procedural fairness requires the 
provision of reasons by the decision-maker, Officer Caden, and that the notes of Officer Lorenz 
give rise to a reasonable apprehension of bias. 

  

19                              In addressing the fairness issues, I will consider first the principles relevant to the 
determination of the content of the duty of procedural fairness, and then address Ms. Baker’s 
arguments that she was accorded insufficient participatory rights, that a duty to give reasons 
existed, and that there was a reasonable apprehension of bias. 

  

 

20                              Both parties agree that a duty of procedural fairness applies to H & C decisions.  
The fact that a decision is administrative and affects “the rights, privileges or interests of an 
individual” is sufficient to trigger the application of the duty of fairness: Cardinal v. Director of 
Kent Institution, [1985] 2 S.C.R. 643, at p. 653.  Clearly, the determination of whether an 
applicant will be exempted from the requirements of the Act falls within this category, and it has 
been long recognized that the duty of fairness applies to H & C decisions: Sobrie v. Canada 
(Minister of Employment and Immigration) (1987), 3 Imm. L.R. (2d) 81 (F.C.T.D.), at p. 88; 
Said v. Canada (Minister of Employment and Immigration) (1992), 6 Admin. L.R. (2d) 23 
(F.C.T.D.); Shah v. Minister of Employment and Immigration (1994), 170 N.R. 238 (F.C.A.). 
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(1) Factors Affecting the Content of the Duty of Fairness 

  

21                              The existence of a duty of fairness, however, does not determine what requirements 
will be applicable in a given set of circumstances.  As I wrote in Knight v. Indian Head School 
Division No. 19, [1990] 1 S.C.R. 653, at p. 682, “the concept of procedural fairness is eminently 
variable and its content is to be decided in the specific context of each case”.  All of the 
circumstances must be considered in order to determine the content of the duty of procedural 
fairness: Knight, at pp. 682-83; Cardinal, supra, at p. 654; Old St. Boniface Residents Assn. Inc. 
v. Winnipeg (City), [1990] 3 S.C.R. 1170, per Sopinka J.  

  

22                              Although the duty of fairness is flexible and variable, and depends on an 
appreciation of the context of the particular statute and the rights affected, it is helpful to review 
the criteria that should be used in determining what procedural rights the duty of fairness 
requires in a given set of circumstances.   I emphasize that underlying all these factors is the 
notion that the purpose of the participatory rights contained within the duty of procedural 
fairness is to ensure that administrative decisions are made using a fair and open procedure, 
appropriate to the decision being made and its statutory, institutional, and social context, with an 
opportunity for those affected by the decision to put forward their views and evidence fully and 
have them considered by the decision-maker. 

  

 

23                              Several factors have been recognized in the jurisprudence as relevant to 
determining what is required by the common law duty of procedural fairness in a given set of 
circumstances.  One important consideration is the nature of the decision being made and the 
process followed in making it.  In Knight, supra, at p. 683, it was held that “the closeness of the 
administrative process to the judicial process should indicate how much of those governing 
principles should be imported into the realm of administrative decision making”.  The more the 
process provided for, the function of the tribunal, the nature of the decision-making body, and 
the determinations that must be made to reach a decision resemble judicial decision making, the 
more likely it is that procedural protections closer to the trial model will be required by the duty 
of fairness.  See also Old St. Boniface,  supra, at p. 1191; Russell v. Duke of Norfolk, [1949] 1 
All E.R. 109 (C.A.), at p. 118; Syndicat des employés de production du Québec et de l’Acadie v. 
Canada (Canadian Human Rights Commission), [1989] 2 S.C.R. 879, at p. 896, per Sopinka J. 

  

24                              A second factor is the nature of the statutory scheme and the “terms of the statute 
pursuant to which the body operates”: Old St. Boniface, supra, at p. 1191.  The role of the 
particular decision within the statutory scheme and other surrounding indications in the statute 
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help determine the content of the duty of fairness owed when a particular administrative decision 
is made.  Greater procedural protections, for example, will be required when no appeal procedure 
is provided within the statute, or when the decision is determinative of the issue and further 
requests cannot be submitted: see D. J. M. Brown and J. M. Evans, Judicial Review of 
Administrative Action in Canada (loose-leaf), at pp. 7-66 to 7-67. 

  

 

25                              A third factor in determining the nature and extent of the duty of fairness owed is 
the importance of the decision to the individual or individuals affected.  The more important the 
decision is to the lives of those affected and the greater its impact on that person or those 
persons, the more stringent the procedural protections that will be mandated.  This was 
expressed, for example, by Dickson J. (as he then was) in Kane v. Board of Governors of the 
University of British Columbia, [1980] 1 S.C.R. 1105, at p. 1113: 

  

A high standard of justice is required when the right to continue in one’s profession 
or employment is at stake. . . .  A disciplinary suspension can have grave and 
permanent consequences upon a professional career. 

  

  

As Sedley J. (now Sedley L.J.) stated in R. v. Higher Education Funding Council, ex parte 
Institute of Dental Surgery, [1994] 1 All E.R. 651 (Q.B.), at p. 667: 

  

In the modern state the decisions of administrative bodies can have a more 
immediate and profound impact on people’s lives than the decisions of courts, and 
public law has since Ridge v. Baldwin [1963] 2 All E.R. 66, [1964] A.C. 40 been 
alive to that fact.  While the judicial character of a function may elevate the practical 
requirements of fairness above what they would otherwise be, for example by 
requiring contentious evidence to be given and tested orally, what makes it “judicial” 
in this sense is principally the nature of the issue it has to determine, not the formal 
status of the deciding body. 
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The importance of a decision to the individuals affected, therefore, constitutes a significant factor 
affecting the content of the duty of procedural fairness. 

  

 

26                              Fourth, the legitimate expectations of the person challenging the decision may also 
determine what procedures the duty of fairness requires in given circumstances. Our Court has 
held that, in Canada, this doctrine is part of the doctrine of fairness or natural justice, and that it 
does not create substantive rights: Old St. Boniface, supra, at p. 1204; Reference re Canada 
Assistance Plan (B.C.), [1991] 2 S.C.R. 525, at p.  557.  As applied in Canada, if a legitimate 
expectation is found to exist, this will affect the content of the duty of fairness owed to the 
individual or individuals affected by the decision.  If the claimant has a legitimate expectation 
that a certain procedure will be followed, this procedure will be required by the duty of fairness: 
Qi v. Canada (Minister of Citizenship and Immigration) (1995), 33 Imm. L.R. (2d) 57 
(F.C.T.D.); Mercier-Néron v. Canada (Minister of National Health and Welfare) (1995), 98 
F.T.R. 36; Bendahmane v. Canada (Minister of Employment and Immigration), [1989] 3 F.C. 16 
(C.A.).  Similarly, if a claimant has a legitimate expectation that a certain result will be reached 
in his or her case, fairness may require more extensive procedural rights than would otherwise be 
accorded: D. J. Mullan, Administrative Law (3rd ed. 1996), at pp. 214-15; D. Shapiro, 
“Legitimate Expectation and its Application to Canadian Immigration Law” (1992), 8  J.L. & 
Social Pol’y 282, at p. 297; Canada (Attorney General) v. Human Rights Tribunal Panel 
(Canada) (1994), 76 F.T.R. 1.  Nevertheless, the doctrine of legitimate expectations cannot lead 
to substantive rights outside the procedural domain.  This doctrine, as applied in Canada, is based 
on the principle that the “circumstances” affecting procedural fairness take into account the 
promises or regular practices of administrative decision-makers, and that it will generally be 
unfair for them to act in contravention of representations as to procedure, or to backtrack on 
substantive promises without according significant procedural rights. 

  

27                              Fifth, the analysis of what procedures the duty of fairness requires should also take 
into account and respect the choices of procedure made by the agency itself, particularly when 
the statute leaves to the decision-maker the ability to choose its own procedures, or when the 
agency has an expertise in determining what procedures are appropriate in the circumstances:  
Brown and Evans, supra, at pp. 7-66 to 7-70.  While this, of course, is not determinative, 
important weight must be given to the choice of procedures made by the agency itself and its 
institutional constraints: IWA v. Consolidated-Bathurst Packaging Ltd., [1990] 1 S.C.R. 282, per 
Gonthier J. 
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28                              I should note that this list of factors is not exhaustive.  These principles all help a 
court determine whether the procedures that were followed respected the duty of fairness.  Other 
factors may also be important, particularly when considering aspects of the duty of fairness 
unrelated to participatory rights.  The values underlying the duty of procedural fairness relate to 
the principle that the individual or individuals affected should have the opportunity to present 
their case fully and fairly, and have decisions affecting their rights, interests, or privileges made 
using a fair, impartial, and open process, appropriate to the statutory, institutional, and social 
context of the decision. 
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