
SUITE 102, 620· 12TH AVENUE SW CALGARY, ALBERTA, T2R OH5

PHONE 403-455-3673 • FAX 403-452-9803 • WW\'I.RANALA\'I.COM

RA ALAW

Our File No.: 1010-003
October 13, 2011

VIA EMAIL

Ms. Alanna Gillis
Acting Commission Secretary
British Columbia Utilities Commission
Sixth Floor - gOO Howe Street
Vancouver, British Columbia V6Z 2N3

Dear Ms. Gillis:

Re: Project No. 3698640
British Columbia Utilities Commission (BCUC)
British Columbia Hydro and Power Authority (BC Hydro)
Application for a Certificate of Public Convenience and Necessity (CPCN) for the
Dawson Creek/Chetwynd Area Transmission Project (DCAT)
Information Requests Round 2

Please find enclosed the second round of Information Requests submitted on behalf of the intervenor.
West Moberly First Nations.

As indicated in the attached Information Requests, certain of the IR have been filed by WMFN on a
confidential basis, as they refer to information and IR 1 responses filed by Be Hydro on a confidential
basis.

Sincerely,
RANALAW

~~
Enci.

CC: BCUC Distribution List

C5-8

markhuds
BCH-CPCN Dawson Creek-Chetwynd Area Transmission Project



 
 

 

BC HYDRO – CPCN FOR DAWSON 

CREEK/CHETWYND 

AREA TRANSMISSION PROJECT   
 

 

PROJECT NO: 3698640 
 
 
 
 
 

BRITISH COLUMBIA UTILITIES COMMISSION 
 

Certificate of Public Convenience and Necessity for the Dawson 
Creek/ChetwyndArea Transmission Project 

 
 
 

 
 
 
 
 
 
 
 
 
 

INFORMATION REQUESTS ROUND 2 
 
 
 

 
DATED October 13, 2011 

 
 
 

SUBMITTED BY: 
 

Counsel for West Moberly First Nations 
 
 
 

RANA LAW Barristers & Solicitors 
Attn.: Allisun Rana 

#102 – 620, 12th Avenue S.W. 
Calgary, AB  T2R 0H5 

Tel. 403-455-3673 
Fax 403-452-9803 



 
 

 2 

 
Information Requests – BC Hydro’s DCAT CPCN application 

 
REQUESTOR NAME: West Moberly First Nation 
INFORMATION REQUEST ROUND NO: 2 
TO: British Columbia Hydro and Power Authority (BC Hydro or the developer) 
DATE: October 13, 2011 
PROJECT NO: 3698640 
APPLICATION NAME: Dawson Creek/Chetwynd Area Transmission Project (DCAT) 

 

2.0 Scope of BC Hydro’s Assessment and Duty to Consult 

Regarding Cumulative Effects:  
 

Preamble In its response to WMFN IR 1.2.3, BC Hydro states that, 
 

“The only issue communicated by First Nations to BC Hydro that was significant 

to the evaluation of the alternatives was the difference between the number of 

structures and decommissioning of the line, which BC Hydro took into account in 

its selection of the preferred alternative. 

As such, BC Hydro did not conduct an evaluation of issues raised by First 

Nations, and no methods, thresholds or measures to make such an evaluation 

were used.” 

This response is a foundation for a number of subsequent BC Hydro responses. 

This information request relates to BC Hydro’s consideration of WMFN 

information in selecting alternatives as well as broader consideration of all 

alternatives on the rights and interests of WMFN.  

BC Hydro’s DCAT First Nations consultation record between BC Hydro and various 

First Nations, including WMFN, makes clear that a number of key issues important 

to First Nations were raised over the course of consultations, including, but not 

limited to: 

 induced effects (such as increased shale gas development) that DCAT 
may contribute to, or cause;  

 the need to consider cumulative effects, including the level of current 
impacts in the DCAT area from Hydro, as well as oil and gas, private 
lands, and other taking up of lands, with reference to constitutionally 
protected Treaty rights;  

 WMFN specifically raised concerns related to effects on wildlife central 
to WMFN cultural practice including potential fragmentation of habitat 
(cumulative effects), wildlife corridors, and a wetland area used by 
moose. 
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Based on BC Hydro documents, the Blueberry River First Nation clearly raised 

cumulative effects issues and BC Hydro seems to have considered them “outside 

the scope” of DCAT. 

Similar issues were raised by WMFN. On several occasions, through meetings and 

in writing, WMFN made clear to BC Hydro that it considers the effects of DCAT on 

its rights and interests to be potentially specific (depending on results of evidence 

based research), but also incremental and cumulative in nature, and as such, 

required more than simply identifying site-specific traditional use and occupancy 

locations along the proposed route of the transmission line (i.e. the Traditional Use 

Study ("TUS") proposed by BC Hydro). BC Hydro's Consultation Tracking System, 

the WMFN portion of which was appended to the end of BC Hydro's Confidential 

Responses to First Round IRs, identifies that many of these issues were identified 

as early as June 3, 2010, through initial discussions with WMFN representatives. In 

Fall 2010, WMFN submitted a proposal, work plan, and budget that it considered 

adequate to address DCAT within the context of these broader issues. Through 

multiple versions and over a series of months, BC Hydro worked to reduce the 

scope of WMFN’s proposed DCAT work so that it would conform to a more narrow 

set of specific expectations on the part of BC Hydro. To date, there has been no 

agreement between WMFN and BC Hydro on these issues.   

BC Hydro has clearly made decisions that some of the issues raised by First 

Nations were “significant to the evaluation of the alternatives”, while others were 

deemed not significant, or outside the scope of the process.  

 
2.0.1  As First Nations, including WMFN, informed BC Hydro regarding issues and 

concerns ranging from specific concerns regarding ‘a wetland area used by 
moose’ to larger but still specific concerns regarding the cumulative effects that 
any of the DCAT alternatives would contribute to, why were the only concerns 
deemed significant to the evaluation of the alternatives, “the difference 
between the number of structures and decommissioning of the line”? 

 
2.0.2  Given that BC Hydro indicates that no methods, thresholds or measures were 

used to determine which concerns were "deemed significant" (a term BC Hydro 
appears to use to differentiate between issues to follow up on) how did BC Hydro, 
as a Crown agency, make decisions regarding which First Nations concerns were 
significant, and which weren’t, or were outside the scope of DCAT? 

 
2.0.3   Can you identify specifically how WMFN was involved, if at all, in deeming 

significance, or otherwise making decisions regarding what issues raised by 
WMFN were ‘significant’ to the assessment process, or were outside the scope of 
the process? 

 
2.0.4 BC Hydro’s consultation log and IR responses regarding interactions with WMFN 

focus on documenting the process of consultation. In BC Hydro’s view, what was 
the substance of WMFN concerns that led to WMFN and BC Hydro not being able 
to agree on evidence based studies despite more than a year of engagement? 
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2.0.5  Where decisions regarding acceptable scope or significance of First Nations 

concern were made, were these part of BC Hydro’s decisions regarding the 
acceptable scope or budget of WMFN studies or information gathering efforts 
submitted in Fall 2010? Who at BC Hydro made these decisions and based on 
what information? 

 
2.0.6  As an agent of the Crown, and with respect to DCAT, what is BC Hydro’s 

understanding of the scope of its own duties when faced with issues raised by a 

First Nation that are, in BC Hydro’s view beyond the scope of the consultation it 

originally anticipated? In particular, please refer to findings regarding the duty to 

consider cumulative effects discussed in West Moberly First Nations v. British 

Columbia (Chief Inspector of Mines) 2011 BCCA 247. 

2.0.7 BC Hydro states in its response to BCUC IR 1.6.3 that “All First Nations had an 

opportunity to obtain capacity funding if more information gathering was 

necessary”... 

 BC Hydro’s application for CPCN at Section 6.1.5.3 states “BC Hydro has engaged 

in medium level consultation with Blueberry River, West Moberly, McLeod Lake 

and Saulteau First Nations by providing notification and making presentations 

about the Project, engaging in meetings, providing capacity funding where 

requested, inviting the First Nations to participate in the AMEC environmental 

overview assessment field surveys, sharing the results of those studies, and 

continuing to provide updates on the progress of the Project.” 

Each of these statements appear to use the term “capacity funding” to refer to any 

funding provided to First Nations with respect to the DCAT project. WMFN 

considers “capacity funding”, or consultation funding as those funds provided to 

the First Nations to allow it to engage in the consultation process with BC Hydro, 

for example, for meetings (internal and with BC Hydro), review of project 

proposals and other documentation, legal assistance, etc. In WMFN’s experience 

funding for information gathering and evidence based studies is accounted for 

separately, as a study is what informs the First Nations’ concerns, and enables it 

to participate in the consultation, mitigation and accommodation discussions that 

follow. 

2.0.7.1 When BC Hydro refers to “capacity funding” as noted above, are those 

references to consultation funding, study funding, or both? 

2.0.7.2 How does BC Hydro reconcile the above statements with the fact that BC 

Hydro has thus far provided WMFN with only a small advance on its 

consultation funding to review the project and engage in consultation, 

and failed to provide WMFN with any funding for the information 

gathering or evidence based studies that WMFN has been requesting 

since the fall of 2010? 
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2.0.7.3 Was the provision of consultation funding and study funding actually 

contingent on BC Hydro approving a task list  and budget for 

consultation, and a scope, method, and budget for information gathering? 

How did BC Hydro’s stated lack of method, threshold, or measure for 

identifying the significance of issues raised by WMFN influence decisions 

regarding provision of capacity funding, and study funding? 

2.0.8 In the case of DCAT, was BC Hydro’s desire to maintain Project budgets involved 

in determining the scope of engagement with WMFN? If so, and in the face of 

WMFN raising issues regarding cumulative effects on Treaty rights, how did BC 

Hydro balance its desire to maintain budgets with its consultation obligations?   

2.0.9 Beyond negotiating regarding budget, did BC Hydro make other efforts (such as 

revisions to the scope of issues considered, provision of in kind support, 

confirmation of confidentiality protocols for sensitive information, or other 

changes) to support the meaningful two-way exchange of information between 

BC Hydro and WMFN within the DCAT process? Please provide documentation of 

these efforts.  

 

2.1 Assessment of Potential for DCAT to Impact WMFN 

Rights Under Treaty No. 8:  
 

Preamble In its response to BCUC IR 1.9.2, BC Hydro notes that West Moberly First 

Nations is a signatory to Treaty No. 8, and that with Treaty No. 8 the Crown made 

certain promises to First Nations. While the written text of the Treaty is quoted, 

the oral promises of Treaty making also recognize particular rights. Such oral 

promises are recognized by the Supreme Court of Canada in R. v. Badger, [1996] 1 

SCR 771.  

In the 1899 report of the Commissioners of Treaty No. 8, it is stated by the Crown’s 

own representatives that, in making Treaty No. 8:  

Our chief difficulty was the apprehension that the hunting 

and fishing privileges were to be curtailed. The provision in 

the treaty under which ammunition and twine is to be 

furnished went far in the direction of quieting the fears of the 

Indians, for they admitted that it would be unreasonable to 

furnish the means of hunting and fishing if laws were to be 

enacted which would make hunting and fishing so restricted 

as to render it impossible to make a livelihood by such 

pursuits. But over and above the provision, we had to 
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solemnly assure them that only such laws as to hunting and 

fishing as were in the interest of the Indians and were found 

necessary in order to protect the fish and fur-bearing animals 

would be made, and that they would be as free to hunt and 

fish after the treaty as they would be if they never entered 

into it. We assured them that the treaty would not lead to 

any forced interference with their mode of life. (emphasis 

added) 

BC Hydro’s Application and subsequent IR responses conclude that BC Hydro’s 

assessment of the scope of the duty to consult with the WMFN in respect of the 

Project was at the low end of the Spectrum. 

BC Hydro’s response to BCUC IR 1.6.1 indicates why BC Hydro assessed the duty to 

consult at the low end of the spectrum. Several factors are identified, including: 

 DCAT is located in a context where the vast majority of lands are privately held 
(80% of Project would run through Private lands); 

 multiple layers of industrial infrastructure including pre-existing roads and power 
lines as well as oil and gas effects are already in place (80% of the Project parallels 
existing linear infrastructure); 

 The project is an area where Treaty rights are in force, but where no special lands 
have been set aside for Indians or to ensure the future viability of Treaty rights 
(closest Indian reserve is approximately 19km away); 

 there was a lack of specific information (‘no evidence’) regarding the past, present 
and potential future use of lands (private or crown) for hunting, trapping, fishing, 
and other practices upon with the WMFN mode of life relies.  

 there was a lack of specific information (‘no evidence’) that DCAT would interfere 
with wildlife.  

 
It should be noted that the response to BCUC IR 1.5.1 cites the Environmental 

Overview Assessment (EOA), “Section two … likely serves as a wildlife corridor 

connecting larger forested tracts on either side of the river to the north and south 

of the proposed and existing transmission line,” and later with regard to mammals 

and ungulates, that “habitat within the project footprint may also be suitable to a 

variety of other species of mammals (Table 2) (Eder and Pattie 2001). However, it 

is not known if any of these species use the habitat within the project footprint as a 

wildlife corridor.” 

 WMFN made clear, in writing and in meetings, that the DCAT area was important 

to them, and expressed specific concerns regarding potential impacts to wildlife 

including fragmentation, wildlife corridors, and a wetland area used by moose (see 

BCUC IR 1.9.1, and others), and that WMFN is considering crown lands in the area 

for the purpose of  new reserve lands to be established upon settlement of their 

Treaty Land Entitlement Claim, which is currently under negotiation. 

2.1.1 WMFN expressed specific concerns regarding habitat fragmentation and the 
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cumulative effects of various industrial impacts in the DCAT area in the context of 

WMFN rights under Treaty No. 8. What steps did BC Hydro take to address the 

issue of habitat fragmentation and cumulative effects in its assessment? 

2.1.2 WMFN expressed specific concerns regarding wildlife corridors in the context of 

WMFN rights under Treaty No. 8. BC Hydro’s response to BCUC IR 1.5.1 indicates 

that while the DCAT area likely “serves as a wildlife corridor”, the studies 

conducted were not sufficient to identify “if any of these species use the habitat 

within the project footprint as a wildlife corridor”. What steps did BC Hydro take 

to address the issue of wildlife corridors in its assessment? If the Environmental 

Overview Assessment (EOA) was, as stated, insufficient to establish the presence 

of wildlife corridors, how did BC Hydro deem the issue insignificant enough not 

to warrant additional fieldwork or analysis?  

2.1.3  WMFN expressed specific concerns regarding, “a wetland area used by moose” in 

the context of WMFN rights under Treaty No. 8. BC Hydro’s response to WMFN IR 

1.8.1 states that, “In the absence of information provided by WMFN to BC Hydro, 

AMEC identified relevant VEC’s and VSC’s based on their experience and 

expertise.” Please indicate how WMFN concerns were considered in determining 

that moose should not be a VEC?  

2.1.4 Another culturally important species, Caribou, which is federally listed, and 

which BC Hydro and its consultants were aware of (see BC Hydro’s Application 

for CPCN, appendix F, p. 178), or should have been aware of as a result of recent 

public WMFN legal actions, seems to have been considered, but rejected, as a VEC 

because human impacts in the DCAT area are already so high that their presence 

is unlikely (see BC Hydro’s Application for CPCN, appendix F, p. 178). How did BC 

Hydro involve WMFN in deciding to reject caribou as a VEC for the purpose of 

assessing project and cumulative effects?  

2.1.5 Given the high percent of private lands in the DCAT area, and existing levels of 

effect on rare and culturally important species such as caribou, as well as other 

resources that meaningful practice of Treaty 8 rights depend upon, did BC Hydro 

consider that the combination of pre- existing development (cumulative effects), 

and the lack of other provisions in the area to protect Treaty rights may increase 

(not decrease) the depth or richness of consultation required with WMFN 

regarding DCAT? If so, what conclusion did BC Hydro come to?  

2.1.6  Given the position of the Supreme Court in Mikisew (quoted in BC Hydro’s 

response to IR 1.6.3)1, and the BC Court of Appeal in West Moberly First Nations v. 

                                                           
1 “The determination of the content of the duty to consult will, as Haida suggests, be governed by the 

context. One variable will be the specificity of the promises made. Another contextual factor will be the 

seriousness of the impact on the aboriginal people of the Crown’s proposed course of action. The more 

serious the impact the more important will be the role of consultation. The history of dealings between 

the Crown and a particular First Nation may also be significant. Here, the most important contextual 
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British Columbia (Chief Inspector of Mines) what steps did BC Hydro take to 

assess: 

a) the extent to which the ability of WMFN members to meaningfully 

practice Treaty rights in the DCAT area has already been impacted by 

existing development and taking up of lands? 

b) appropriate threshold(s) at which impacts in the DCAT area on mode 

of life or other WMFN treaty rights would be considered inconsistent 

with the written and oral promises made through Treaty No. 8?  

c) the extent to which DCAT would further contribute to, or exceed, those 

thresholds?  

2.1.7 How was WMFN involved in the assessments noted in IR 2.1.6? 

2.1.8  What conclusions did BC Hydro draw from these assessments? If these 

assessments were not made, how can BC Hydro be certain that past Crown 

decisions and ‘taking up of lands’ in the DCAT area have not already exceeded a 

threshold of impact incompatible with the meaningful practice of WMFN rights 

under Treaty No. 8? 

2.1.9 If BC Hydro is uncertain whether or not DCAT would contribute to a level of 

development inconsistent with meaningful practice of WMFN treaty rights in the 

DCAT area, why did BC Hydro not consider the duty to consult with WMFN 

regarding the Project’s effects to be on the moderate to high end of the Haida 

Spectrum?  

2.1.10 Did BC Hydro ever work with WMFN to identify where on the Haida Spectrum 

WMFN felt DCAT consultation should be? If so, please provide documentation. If 

not, why not? 

 

2.2 Actual Level of Consultation Achieved with WMFN 

 
Preamble BC Hydro claims that it has achieved a ‘medium’ level of consultation 

with WMFN: 

“BC Hydro has engaged in medium level consultation with Blueberry River, West 

Moberly, McLeod Lake and Saulteau First Nations by providing notification and 

making presentations about the Project, engaging in meetings, providing 

                                                                                                                                                                                 
factor is that Treaty 8 provides a framework within which to manage the continuing changes in land use 

already foreseen in 1899 and expected, even now, to continue well into the future. In that context, 

consultation is key to achievement of the overall objective of the modern law of treaty and aboriginal 

rights, namely reconciliation”. 
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capacity funding where requested, inviting the First Nations to participate in 

the AMEC environmental overview assessment field surveys, sharing the results 

of those studies, and continuing to provide updates on the progress of the 

Project.” 

   In its response to BCUC IR 1.6.3 BC Hydro further states that:  

“BC Hydro has provided all interested First Nations with notice of its intentions, 

an adequate information package that included discussion of alternatives, 

opportunities to make any concerns they had known to BC Hydro, an 

opportunity to obtain capacity funding if more information gathering was 

necessary, an extended period to identify impacts and a commitment to consider 

fine tuning the route to accommodate concerns within certain limits. All 

information obtained was put before the responsible decision-maker.” 

Elsewhere in its responses, BC Hydro notes that, “BC Hydro remains hopeful that 

WMFN will provide it with TLU and TK information known to WMFN.” 

WMFN requested funding for a qualitative, community based, impact 

assessment study to address the issues it felt were most significant 

(including cumulative effects) in Fall 2010, but those requests were not 

considered acceptable by BC Hydro. See Letter of Wendy Aasen, Adjunct 

Professor in the First Nations Studies program at the University of Northern 

British Columbia, dated October 14, 2010 (the "Aasen Study Proposal"), 

forwarded to BC Hydro by email on October 20, 2010), appended as 

Schedule "A".   

To date no information gathering or evidence-based study has been agreed 

on by BC Hydro and WMFN, or conducted.  

2.2.1 Because BC Hydro provided information regarding DCAT to WMFN, but did not  

receive information from WMFN through consultation or studies, or received 

information but considered it ‘outside the scope’ or otherwise not significant to 

its considerations, how did BC Hydro come to the conclusion that it consulted at a 

medium level, and not find that consultation between BC Hydro and WMFN 

remained at the ‘lowest’ or ‘most shallow’ end of the Haida Spectrum which the 

Supreme Court (Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 

73) describes as: “to give notice, disclose information, and discuss any issues 

raised in response to the notice”? 

2.3 Consequence of Lack of Adequate Consultation or 

Reconciliation:  
Preamble The need for the study  as a pre-requisite for WMFN consultation on 

DCAT is highlighted by Professor Aasen at page 7 of her proposal: “only 

after a Community Study is conducted and baseline information collected 
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that WMFN can demonstrate (on paper and by map) any concerns that 

the leadership, elders, and active land users may have related to that 

proposed development.” 

BC Hydro’s Application for CPCN (Section 6.1.7) states that it has 

“concluded that the consultation and, where appropriate, accommodation 

undertaken in connection with the Project has been adequate to support 

its decision to file this application for a CPCN.” 

As quoted in response to BCUC IR 1.6.3, the Supreme Court in Haida 

states that:  

The controlling question in all situations is what is required 

to maintain the honour of the Crown and to effect 

reconciliation between the Crown and the Aboriginal peoples 

with respect to the interests at stake. The Crown may be 

required to make decisions in the face of disagreement as to 

the adequacy of its response to Aboriginal concerns. Balance 

and compromise will then be necessary. 

  The response to BCUC IR 1.13.6 states that:  

On July 12, 2011, in response to the Notice of Regulatory 

Filing and Invitation to Workshop, West Moberly First 

Nations Land Use Manager emailed BC Hydro indicating that 

in his view the Crown had not meaningfully consulted with 

WMFN, based on the lack of a preliminary assessment, 

adequate funding, a cumulative impacts assessment and 

reasonable accommodation. 

2.3.1 As no WMFN evidence-based study has taken place, WMFN has been unable to 

demonstrate its concerns related to DCAT to BC Hydro. How can BC Hydro then 

assess the adequacy of its consultation, mitigation, and accommodation, and the 

adequacy of its response to WMFN’s concerns ? 

 

2.4 Load Forecast and Economic Rationale: 
Top-Down Forecast 

Exhibit B-5, BCUC IR 1 Responses, 1.29.1 

“There was a range of opinions with respect to the rate of decline of gas 

production. BC Hydro’s projection lies within the reasonable range of 

forecasts, based on available information at that time.” 

2.4.1  Has the available information changed since that time? In particular, have any       

projected rates of gas production decline from shale gas changed in recent 
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months and years, to show steeper decline than initially anticipated? 

2.4.2 What is the reasonable range of forecasts today? 

2.4.3 Would the top-down forecast be different today? 

 

Range of Current Gas Production Projections 

Exhibit B-5, BCUC IR 1 Responses, 1.32.1 

“BC Hydro considered a number of sources of information in constructing the 

gas production forecast, which included forecasts by industry experts. …  BC 

Hydro used forecasts of regional economically-recoverable gas reserves, 

which came from government agencies and industry sources.” 

2.4.4    Name the parties that provided said information and provide full source citations 

for all publicly available and unavailable sources. 

2.4.5   Were the industry sources and forecasts from interested parties or disinterested 

parties, i.e. parties with or without a financial interest in having higher 

production forecasts? 

2.4.6 If any industry sources were identified as disinterested because they are arms 

length from directly interested parties, have any of those sources worked as 

consultants or contractors to directly interested parties, or received research 

funding or any other contributions from directly interested parties? 

2.4.7 Were the government sources and forecasts from an order of government that 

would receive revenues due to investments made in gas exploration, 

development or production? 

 

Gas Producer Forecast 

Exhibit B-5, BCUC IR 1 Responses, 1.35.3, 1.35.3.1 

BCUC: “The Application mentions that as a mitigation strategy, substituting 

natural gas drive compression with electric drive compression supplied by 

low carbon power from BC Hydro’s electric system offers the potential to 

significantly reduce the increase in GHG emissions expected as a result of 

increased activity.” 

BCH: ”Carbon tax on fuel gas has an impact on the relative economics of gas-

fired compression compared to electric-drive compression. When 

constructing the load forecast, BC Hydro considers at a macro-level the effect 

of a carbon tax on the economics of natural gas as a combustion fuel.” 

2.4.8 Did BC Hydro take into account potential reductions to GHG emissions from gas 

compression due to potential improvements in gas compression technology? 
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2.4.9 Did BC Hydro take into account potential reductions to GHG emissions from gas 

compression due to regulatory changes (e.g. carbon pricing) that will be required 

in order to meet existing stated provincial and federal GHG emission reduction 

targets?  

2.4.10 Did BC Hydro take into account the effects of a carbon tax (or other carbon 

policy) on the economics of electricity for compression, including costs arising 

from full life-cycle GHG emissions from all aspects of electricity generation, 

transmission and distribution to gas producers, including (but not limited to) 

GHG emissions from manufacture, transportation and installation of lines, 

towers, stations and all other facilities and equipment, as well as GHG emissions 

from ongoing operations and maintenance? 

2.4.11 Were the effects of anticipated carbon pricing, or of any GHG policy mechanisms 

likely required in order to achieve stated domestic or US emission-reduction 

targets, included in projections of future natural gas demand or production from 

the region?  If so, please describe, provide calculations, including uncertainty.    

 

Gas Producer Forecast 

Exhibit B-5, BCUC IR 1 Responses, 1.35.4 

“BC Hydro is aware of two gas producers that have committed to use gas 

driven motors for new compression at some of their sites in the Dawson 

Creek and Groundbirch areas.” 

2.4.12   For electricity driven compression, BC Hydro considers not only commitments, 

but also indications of interest.  For gas driven compression, has BC Hydro made 

any attempt to determine whether there is any interest short of commitment? 

2.4.13    If so, what attempts did it make and what were the results? if not what attempts 

were possible but not made? 

 

Producer High and Low Scenarios 

Exhibit B-5, BCUC IR 1 Responses, 1.36.2 

BCUC: “Please provide the assumptions relating to: …1) Customers’ load 

requests: those who have committed and those who have indicated interest 

but have not yet formally committed” 

BCH: “Firm customer commitments for service were assigned more weight 

than other requests.” 

2.4.14 What weights were both assigned? 

2.4.15 In the past, what percentages of potential customers who have indicated interest 

have actually entered into legal, binding contracts for delivery? 
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Producer High and Low Scenarios 

Exhibit B-5, BCUC IR 1 Responses, 1.36.2   

BCUC: “Please provide the assumptions relating to: …4) The relative cost of 

natural gas and electricity at which gas producers will opt for natural gas as 

fuel for production;” 

BCH: “BC Hydro’s understanding is that electricity service at tariff rates is 

competitive relative to self-supply of energy (natural gas for fuel) for gas 

compression, which is the main energy requirement for the sector. BC Hydro 

has considered the regional resource potential, current applications for 

service, and the apparent attractiveness of gas vs. electricity from an overall 

economic perspective. Both these factors among other considerations help to 

inform BC Hydro assumption of percentage of gas production that would be 

electrified.” 

2.4.16  What is the actual cost of both energy sources, in dollars per unit, at which gas 

producers will opt for natural gas as fuel for production? 

2.4.17 What is the range of projections and the mean projection for the cost of gas, in 

dollars per unit, for gas producers (not wholesale or retail price) over the 

projected time period of production in the area?  Please include sources, 

calculations and assumptions of those projections. 

 

Load Forecasting Risk 

Exhibit B-5, BCUC IR 1 Responses, 1.36.2 

BCUC: “Please provide the assumptions relating to: …4) The emissions 

reduction targets in B.C. to be met by gas producers” 

BCH: “BC Hydro has not explicitly factored gas producer emissions reduction 

targets into its load forecast. Carbon pricing at current and reasonably 

foreseeable levels was part of this consideration.” 

2.4.18 What levels of carbon pricing did BC Hydro actually consider, i.e. the “reasonably 

foreseeable levels” in dollars per tonne? 

2.4.19 Did BC Hydro consider price levels that would be necessary for the BC and 

Federal governments to achieve their existing stated goals for GHG emission 

reductions over the next 40-50 years? 

2.4.20 Did BC Hydro consider such price levels, in BC and in jurisdictions where gas 

could be shipped in respect of estimating future natural gas demand, and 

consequently future natural gas production from the region? 
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GHG emissions consequences 

Exhibit C8-2, BCSA and SCBC IR 1 Responses, 1.8.1 

“BC Hydro notes that the reference quotation from Exhibit B-1, page 2-16, 

requires modification. It should read: ‘Based on the expected electrical load 

from gas production that would be served via the Project and future 

upgrades, the avoided/reduced GHG reductions from using electric 

compressors rather than gas driven compression is in the range of 1 million 

tonnes per year in B.C.’” 

2.4.21 Do the calculations of avoided/reduced GHG emissions take into account full 

life-cycle emissions from all aspects of electricity generation, transmission and 

distribution to gas producers, including (but not limited to) GHG emissions from 

manufacture, transportation and installation of lines, towers, stations and all 

other facilities and equipment, as well as GHG emissions from ongoing 

operations and maintenance? 

2.4.22 Whether taken into account or not, please provide such calculations of life-cycle 

emissions. 

 

GHG emissions consequences 

Exhibit C8-2, BCSA and SCBC IR 1 Responses, 1.10.5 

“The choice between gas and electricity for compression will not be the 

primary determinant of the extent of development in the Montney. At the 

margin however, it is a significant decision that must be made by producers 

and the choice of reasonably priced electricity may tip the balance in favour 

of development in particular circumstances. …  If the Project did not proceed, 

then the absence of reasonably priced electricity as an energy source may tip 

the balance away from development in particular circumstances. Reduced 

production, however, may increase GHG emissions in other jurisdictions if 

other, higher emission fuels are used instead.  [emphasis added] 

2.4.23 Could reduced (or more accurately, foregone increases in) gas production place 

upward pressure on gas prices over baseline in those other jurisdictions? 

2.4.24 Could a higher gas price in those other jurisdictions encourage adaptations that 

reduce (or forego increases in) overall energy consumption and GHG emissions, 

such as through boosting efficiency? 

2.4.25 Regarding this sentence “Reduced production, however, may increase GHG 

emissions in other jurisdictions if other, higher emission fuels are used instead” 

please provide data and calculations supporting this suggestion. 

2.4.26 Does BC Hydro’s suggestion regarding “higher emission fuels” take into account 
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recent research, such as the appended article indicating that shale gas could 

have higher life cycle GHG emissions than coal? See, inter alia, Howarth, 

Santoro, and Ingraffea, “Methane and the Greenhouse Gas Footprint of Natural 

Gas from Shale Formations,” Climatic Change Letters, DOI: 10.1007/s10584- 

011-0061-5 attached as Schedule “B“. 

 

2.5 Induced or Enabled gas production as a result of the 

Project 
(1) Exhibit C8-2, BCSA and SCBC IR 1 Responses, 1.10.5 

(2) Developer’s response to WMFN IR 1.6.1 

(1) “The choice between gas and electricity for compression will not be the 

primary determinant of the extent of development in the Montney. At the 

margin however, it is a significant decision that must be made by producers 

and the choice of reasonably priced electricity may tip the balance in favour 

of development in particular circumstances. …  If the Project did not proceed, 

then the absence of reasonably priced electricity as an energy source may tip 

the balance away from development in particular circumstances.  

(2) “BC Hydro has not determined that the level and pace of growth 

anticipated for the Montney shale gas fields is consistent with the current 

and future practice of WMFN rights under Treaty No. 8 and pursuant to 

section 35 of the Constitution Act, 1982. The construction of the proposed 

transmission line will not be a determining factor in connection with other 

development of Montney shale gas.” 

Emphases added. 

2.5.1 In the first statement above, BC Hydro indicates that for certain marginal gas 

developments, the availability of reasonably priced electricity (i.e., the Project) 

may tip the balance, or be a determining factor, in favour of proceeding. In the 

second statement, BC Hydro seems to say the opposite: the Project will not be a 

determining factor in connection with Montney shale gas developments. Which 

of the above is correct? 

2.5.2 Since the Project’s feasibility appears to hinge on demand from the Montney 

shale gas play and the “particular circumstances” mentioned in statement 1 

above. Please provide predictions regarding the level of otherwise uneconomic 

shale gas production that will be enabled or induced by availability of electrical 

compression.  

2.5.3 Based on the prediction of enabled or induced increase in shale gas production, 

please provide a prediction regarding what impacts on water resources, lands 

available for WMFN use, wildlife, and other resources important for the 
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meaningful practice of WMFN rights should be expected if the Project proceeds? 

2.5.4    Based on the prediction of enabled or induced increase in shale gas production, 

please provide a prediction regarding what GHG increases would be as a result 

of extraction of gas resources that would otherwise remain in the ground.   

 

2.6 Transparency and Completeness of Application 

Consultation Record 
In its response to WMFN IR 1.7.1, BC Hydro identifies that it “fully and fairly as 

possible” provided an accurate summary of consultation up until end of May 

2011 in its original Application. 

 

2.6.1    Please identify the location in the original Application where the WMFN’s 

communications of concerns of June 13, 2010 and February 8, 2011 were 

reported.  

2.6.2    If these communications were not reported in the original Application, how 

does BC Hydro justify the above statement in response to WMFN IR 1.7.1? 

 

2.7 Need for Appropriate Evidence Based Studies 
The Aasen Study Proposal outlines the need for an evidence based study and 

assessment of the Project area, complete with guidance on the budget, timelines and 

tasks required in order for the WMFN to have “meaningful documented information 

related to a proposed transmission line”. Among the many detailed elements of the 

outline are estimates that:  

 

a) the costs associated with “a reasonably in-depth study of a smaller project, 

such as the one being proposed by BC Hydro, ranges from approximately $80,000 

to $175,000”; and 

b) “Although a year long study is more appropriate… that may not be possible 

due to potential times of the process BC Hydro wishes to follow… the research I 

am suggesting, if adequately funded, can likely be completed in 6 months”. 

2.7.1 In absence of the study proposed by Professor Aasen, (or any other study to 

inform WMFN and BC Hydro of WMFN rights and interests) what alternate 

steps did BC Hydro take to ascertain the nature and extent of WMFN rights and 

interests in the DCAT area?   

2.7.2 Was BC Hydro’s rejection of the Aasen Study Proposal based on its budget, or on 

a disagreement with the methodology of the study? What was the substance of 
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BC Hydro’s disagreement, if any, with the cost range, scope, methodology, or 

timing of evidence based studies proposed by Professor Aasen, for a project of 

this size, nature and location? Please provide details of any points of 

disagreement, along with when and how BC Hydro advised WMFN of each. 

2.7.3 Professor Aasen uses language in her letter to the effect that “meaningful 

documented information” regarding WMFN rights and interests can only be 

gathered through community based studies based on sound social science.  

2.7.3.1 Given that no studies with WMFN have been conducted, and with 

reference to IR 2.7.2 above, and requirements for adequate information 

under the BCUC 2010 FN Information Filing Guidelines for Public Utilities, 

what implication does this have for the adequacy of consultation for the 

Project and provision of adequate information to regulators and the 

Crown upon which to base a decision on whether the project should 

proceed and under what conditions? Was there “sufficient credible 

information”, as required by the BC Supreme Court in Tsilhqot'in Nation 

v. British Columbia, 2007 BCSC 1700, upon which BC Hydro could rely 

in its assessment of impact? 

2.7.3.2 Please identify any Aboriginal consultation experts and their 

qualifications that provided advice to BC Hydro that the study proposed 

by Professor Aasen was not required with respect to the DCAT project, 

along with their supporting rationale. If no experts were consulted, 

please provide BC Hydro’s rationale for not funding said study in the 

absence of expert advice contrary to Professor Aasen’s.  

2.7.4 CONFIDENTIALLY FILED BY WMFN. 

2.7.5  CONFIDENTIALLY FILED BY WMFN. 

2.7.6 CONFIDENTIALLY FILED BY WMFN. 

 

2.8 BC Hydro Estimation of the Need for a WMFN 

Evidence-Based Study 
Preamble: FILED CONFIDENTIALLY BY WMFN   

 

2.8.1  FILED CONFIDENTIALLY BY WMFN,  

2.8.2   FILED CONFIDENTIALLY BY WMFN, 

2.8.3   FILED CONFIDENTIALLY BY WMFN 
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2.9 Estimation of Significance of Issues, Impacts or 

Concerns 
In the Application Section 3.3.5.3,  BC Hydro identifies that the First Nations, 

including WMFN, identified “no significant issues” during consultation with BC 

Hydro. The consultation record that has been provided to date indicates that 

WMFN consistently focused discussion on the need for a community-based study in 

order to determine potential impact/issue significance, but that it also raised 

several issues including wildlife and cumulative effects. 

 

2.9.1 Why, given the lack of meaningful information from WMFN, did BC Hydro not 

identify that not enough information has been gathered in order to make 

acceptably accurate determinations of potential significant impacts at this point 

in time, rather than make an impact significance prediction in the absence of 

sufficient evidence?  

 

 

2.10 Offers of Funding for “Consultation Activities” and 

Associated Negotiations 
PREAMBLE: CONFIDENTIALLY FILED BY WMFN.  

 

2.10.1   CONFIDENTIALLY FILED BY WMFN.  

2.10.2    CONFIDENTIALLY FILED BY WMFN.  

2.10.3  CONFIDENTIALLY FILED BY WMFN. 

2.10.4 CONFIDENTIALLY FILED BY WMFN. 

2.10.5   CONFIDENTIALLY FILED BY WMFN.  

 

2.11 BC Hydro’s Request for TUS Information from the 

WMFN 

Preamble: CONFIDENTIALLY FILED BY WMFN.  

 

2.11.1 CONFIDENTIALLY FILED BY WMFN. 

2.11.2 CONFIDENTIALLY FILED BY WMFN. 

 

2.12 WMFN Assertion of Aboriginal or Treaty Rights 

Issues 
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Preamble: CONFIDENTIALLY FILED BY WMFN. 

 

2.12.1 CONFIDENTIALLY FILED BY WMFN. 

2.12.2 CONFIDENTIALLY FILED BY WMFN. 

2.12.3 CONFIDENTIALLY FILED BY WMFN. 

 

2.13 BC Hydro’s Budget for Consultation Funding and 

Study Funding 
Preamble: CONFIDENTIALLY FILED BY WMFN. 

 

2.13.1  CONFIDENTIALLY FILED BY WMFN. 

2.13.2  CONFIDENTIALLY FILED BY WMFN. 

2.13.3   CONFIDENTIALLY FILED BY WMFN. 

2.13.4  CONFIDENTIALLY FILED BY WMFN. 

 

2.14 Free and Prior Informed Consent 
BC Hydro’s response to WMFN IR 1.1.1 includes what appears to be a narrow 

reading of Sections 28 and 32 of the United Nations’ International Declaration on 

the Rights of Indigenous Peoples. 

 

Article 28 of the Declaration states: 

 

1. Indigenous peoples have the right to redress, by means that can include 

restitution or, when this is not possible, just, fair and equitable compensation, 

for the lands, territories and resources which they have traditionally owned or 

otherwise occupied or used, and which have been confiscated, taken, occupied, 

used or damaged without their free, prior and informed consent. 

 

2.14.1  WMFN notes that BC Hydro paraphrases Article 28 as “confiscation of lands” 

when identifying that in its estimation this clause does not apply to the Project. 

In doing so, BC Hydro suggests that Article 28 is limited to “confiscation of 

land”.  Is it BC Hydro’s understanding, from the information obtained to date, 

that WMFN as a people or individual members therein have “traditionally 

owned or otherwise occupied or used” lands in the East Pine area that may be 

“taken, occupied, used, or damaged” by the proposed Project? If so, please 

respond to WMFN IR 1.1.1. in relation to Article 28. 
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2.15 WMFN Engagement in Mitigation Measure 

Development 
In its response to WMFN IR 1.2.2, BC Hydro identifies that AMEC, BC Hydro’s 

consultant, recommended a number of mitigation measures.  

 

2.15.1   How many of those mitigation measures were generated in part or wholly by 

engagement or other inputs by WMFN? 

2.15.2   How many of those mitigation measures were provided to WMFN for advance 

comment prior to filing of the Application? 

 

2.16 BC Hydro’s Decision to Proceed with the DCAT 

Application 
In BC Hydro’s response to BCUC IR 1.3.2, it is established that Mr. Greg Reimer, 

delegate of the CEO of BC Hydro, made the decision to proceed with the BCUC 

Application on July 7, 2011.  

 

2.16.1 How and on what basis did he determine that filing of the application was 

consistent with the honour of the Crown and its duties in relation to WMFN? 

What did he review in making this decision, with whom did he consult, and 

what did the consultation produce? Please provide any documents that were 

developed to inform Greg Reimer’s decision, or in the course of his decision. 

2.16.2  At the time of Greg Reimer’s determination, were any concerns with the 

consultation with WMFN raised? If so, what were the concerns? How was the 

sufficiency of consultation determined? 

 

2.17 Cumulative Effects Assessment 
BCUC IR 1.11.1 asked for BC Hydro’s response to the Blueberry River First 

Nations request for a regional cumulative assessment for the area. BC Hydro’s 

response consists of a reference to an April 27, 2011 letter from BC Hydro to 

BRFN. This letter refuses the request for a cumulative assessment, despite the 

importance placed upon it by BRFN, stating:  

 

 “As part of the DCAT Project, an assessment of the future needs for 

transmission lines in this area was undertaken. However, exhaustive 

assessments of the cumulative impacts of resource development in the 

area over the past 100 years; and future forestry, mining; pipeline and 
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road development in the area are beyond the scope of the DCAT 

Project.” 

WMFN refers BC Hydro to its IR  2.5.3 and the following BC Hydro submissions, 

to consider when reviewing this IR: 

(1) Exhibit C8-2, BCSA and SCBC IR 1 Responses, 1.10.5 

(2) BC Hydro’s response to WMFN IR 1.6.1 

2.17.1 In BC Hydro’s opinion, is the only possible meaningful assessment of cumulative 

effects an “exhaustive assessment of the cumulative impacts of resource 

development in the area over the past 100 years”? If not, what would be a 

reasonable level of cumulative effects assessment, given First Nations’ concerns 

about past, present and potential future reductions in the available land base 

for meaningful practice of Aboriginal or treaty rights? 

2.17.2  Why does BC Hydro feel that any development induced in whole or in part by 

the availability of “reasonably priced electricity” provided by DCAT is beyond 

the scope of this assessment and not the responsibility of BC Hydro to consider 

in a cumulative effects assessment of the Project? Was WMFN involved in 

determining the scope of assessment? If so, how?  

 

2.18 Continued Consultation  
BCUC IR 1.13.4.1 asks BC Hydro about whether, how and when any First 

Nations will have further opportunity for input into the routing of the 

transmission line, and how input will be incorporated.  

2.18.1  If potential adverse impacts were identified by a WMFN TUS or related 

assessment study, how would these impacts be incorporated into the decision 

on whether to approve the transmission line, and then into the route and 

construction as well as in the future monitoring and follow-up activities? BC 

Hydro has stated that “minor” route changes would be possible, but what if a 

greater deviation is called for by WMFN, and is required to mitigate adverse 

impacts identified by the study? 

2.18.2 If approval from BCUC is given, what assurances can BC Hydro provide WMFN 

that BC Hydro will consult adequately, and that further input into the 

transmission line route will be considered and dealt with appropriately?   

2.18.3  If approval is granted, what recourse does WMFN have in the future if they feel 

BC Hydro is failing to engage in meaningful ongoing consultation, or they feel 

BC Hydro is not taking appropriate steps to accommodate/mitigate their 

concerns? 
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2.19 BC Hydro Assessment of Project Cost Risks 
In its response to BCUC IR 1.15.1, BC Hydro states that cost risks, in 

particular schedule delays, due to First Nations issues are low.  

2.19.1   If it is determined that additional information is required because one or more 

of the following deficiencies are determined by BCUC, how would this alter BC 

Hydro’s “risk assessment” related to project delays and associated costs: 

 The need for meaningful cumulative effects assessment in relation to the 
practice of Treaty 8 rights 

 The need for full disclosure and review of First Nations consultation 
documentation 

 The need for a WMFN and the lack of adequate evidence for the BCUC to 
make an informed decision and meet its constitutional duty to consider 
the adequacy of BC Hydro’s consultation, and Project’s impact on 
Aboriginal or treaty rights, as stated in the First Nations Information 
Filing Guidelines for Crown Utilities, Carrier Sekani Tribal Council v. 
British Columbia (Utilities Commission) 2009 BCCA 67, and Kwikwetlem 
First Nation v. British Columbia (Utilities Commission) 2009 BCCA 
68.Inadequate scope of assessment in the EOA, including lack of 
adequate provision of information about wildlife 
 

2.19.2 How can the prediction of this “risk assessment” of a low probability of time 

delays be reconciled with the fact that the assessment study WMFN seeks and 

upon which hinges any meaningful input by the WMFN, has yet to be 

commenced, and the form of the study is still in contention? 

 

2.20 WMFN Involvement in Environmental Management 

Planning 
BC Hydro’s response to WMFN’S IR 1.17.2 states that the WMFN will receive 

draft copies of the Environmental Management Plan (EMP) for review and 

comment, and singles out the WMFN as receiving some form of preferential 

treatment – “BC Hydro has made an effort to provide WMFN with an 

opportunity for early input into initial drafting of the EMP”.   

2.20.1 Does the “effort to provide WMFN with an opportunity for early input 
into initial drafting of the EMP” refer to the September 8, 2011 letter and 
the deadlines imposed therein?  

 
2.20.2 No mention is made of capacity funding for First Nations in the response 

to WMFN IR 1.17.2. Will BC Hydro provide adequate assistance or 
capacity funding to WMFN in order to allow it to meaningfully participate 
in the drafting, design, and technical review of the EMP? 
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2.20.3 Will input from WMFN on the EMP be sought in time to allow for 
meaningful consideration of WMFN comment prior to final submissions 
to the BCUC on DCAT? If not, what assurances can be provided that 
WMFN will have meaningful input? 
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