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January 4,2013 

Re: FortisBC Inc. (FortisBC) - Application for a Certificate of Public 
Convenience and Necessity for the Advanced Metering Infrastructure 
Project (AMI Project) 

Introduction 

We write further to Letter L-71-12 (Exhibit A-18) to join the Commercial Energy Consumers 
Association of British Columbia (CEC)l in opposing the request for reconsideration which is (a) 
contained in the email dated December 7, 2012 from Mr. Shadrack I Area D (Regional District Central 
Kootenay)2 and (b) supported by Mr. Atamanenko,3 the BC Sustainable Energy Association and the 
Sierra Club of British Columbia (BCSEA)4 and the Nelson-Creston Green Party Constituency 
Association (NCGPCA).5 Respectfully, no reasonable basis exists for proceeding to the second phase 
of the reconsideration process. 

Regulatory History 

The hybrid process has been subject to the consideration and comment of Interveners since proposed in 
the CPCN application that FortisBC filed on July 26, 2012 (the FBC AppUcation).6 On August 2, 
2012, by Order 0-105-12, the Commission established a Preliminary Regulatory Timetable which set 
September 7, 2012 as the deadline for "Comments on the regulatory process by which to review the 

4 

5 

Exhibit C 17-1 O. 
Exhibit C13-9. 
Exhibit Cl-S. 
Exhibit C4-9. 
Exhibit C 18-8. 
Exhibit B-1 at pp. 7-9. 
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Application, such as written, oral or both".7 The Commission subsequently extended the deadline for 
Intervener comments to September 21, 2012.8 Various Interveners, including Mr. Shadrack, Mr. Flynn 
and the BCSEA, filed comments on the hearing process.9 

Having reviewed those comments, in its decision of September 26, 2012 the Commission "concluded 
there is merit to reviewing issues of a financial and operations nature by way of a written process and 
issues related to health, security and privacy by way of an oral hearing" and determined "that a 
Procedural Conference will be held in Kelowna [on November 8, 2012] to consider more precisely the 
topics to be reviewed by written and oral processes and to consider the regulatory agenda for the 
remainder of the proceeding". I 0 The Commission later circulated a proposed agenda for the Procedural 
Conference, the items on which included "Identify issues or topics of significance related to health, 
security and privacy that should be included in the oral hearing", "Identify issues or topics of 
significance of a financial and operations nature that should be included in the written process" and 
"Other matters that will assist the Commission to efficiently review the Application". I I 

As the Commission encouraged, by October 30, 2012 FortisBC and various Interveners, including Mr. 
Shadrack, had proceeded to file written submissions on the regulatory process. In his submissions, Mr. 
Shadrack set out in fuller detail than in September 2012 his position on the scope of an oral hearing. 12 

The scope of an oral hearing was also addressed in written submissions by, among others, the Citizens 
for Safe Technology Society (CSTS),13 NCGPCA,14 and BCSEA. 15 In these submissions, the 
Interveners had the opportunity to elaborate upon or amend positions taken on procedural matters by the 
earlier September 2012 deadline. 

Further, on November 8, 2012, FortisBCI6 and various Interveners attended (in person or by telephone) 
in Kelowna to make oral submissions on these points at the Procedural Conference. The Commission 
afforded the participants considerable time to put forward their oral submissions on the various 
procedural matters before it, including the scope of an oral hearing. By this time certain Interveners, 
including NCGPCA, had also already participated in, or were about to participate in, the November 6-8 

10 

11 

12 

13 

14 

15 

16 

Exhibit A-2 (underlining added). 
By Order 0-124-12, the Commission amended the Preliminary Regulatory Timetable and extended the deadline for 
"Comments by Registered Interveners on the regulatory process by which to review the Application, such as written, 
oral or both" to September 21, 2012 (Exhibit A-4; underlining added). 
Order 0-135-12, Recitals C-O and I-M; Exhibits C4-2, C6-2, and C13-2. 
Order 0-135-12 (Exhibit A-7). 
Exhibit A-10 (October I I, 2012). 
Exhibit CI3-4. 
Exhibit C9-3. 
Exhibit CI8-3. 
Exhibit C4-S. 
As to limiting the scope of the oral hearing, FortisBC submitted, among other things, that oral public input on a broad 
range of issues had already been ensured by the Commission through the Community Input Sessions (Transcript at p. 
28, I. 25 p. 29, I. 12); a written process may provide an effective forum for dealing with certain issues (Transcript at 
p. 29, J. 13 p. 30, I. 6); FortisBC's earlier AMI application was heard entirely by means ofa written process 
(Transcript at p. 30, 11. 6-10); much was already occurring by means of a written process, notably two rounds of 
extensive information requests (Transcript at p. 30, l. 23 - p. 31, I. 4); and evidence may be tested by means other than 
cross-examination (Transcript at p. 109, n. 2-14). 
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Community Input Sessions that FortisBC had proposed in the FBC Application as an adjunct to a hybrid 
process. 

With the benefit of all these submissions, the Commission reaffirmed its earlier view that a hybrid 
process was appropriate. In its carefully reasoned decision of November 23, 2012,17 the Commission 
determined that "[t]he review of the Application will proceed by a combination of a written and an oral 
hearing, divided as follows: i. Financial, operations, fire safety and privacy issues will be reviewed by 
way of the written process. ii. Health, security and environmental issues will be reviewed by way of the 
oral hearing." The Commission noted, properly, that as FortisBC had argued, "the review of financial 
and operations matters are highly technical in nature, involve financial spreadsheets and particulars that 
participants can conveniently address in written form".18 While clearly referring to and taking into 
account contrary arguments, the Commission also recognized that (as remains the case) "FortisBC and 
most of the Interveners did not oppose the hybrid review process proposed by the Commission". 19 

In face of this regulatory history, in which participants were afforded repeated opportunities to put 
forward their positions on the regulatory process, it would be a travesty to put through this process again 
those who earlier took the trouble to advance their arguments. Considerable resources and care were 
already consumed in doing so, and a reconsideration would consume more. As this Commission has 
previously determined, "[t]he decision to allow reconsideration is not taken lightly", and it "is not a 
vehicle for applicants or intervenors to reargue their submissions from a hearing simply because they do 
not agree with the decision".20 

Reconsideration Criteria 

(a) General 

Nor should reconsideration be permitted where, as is the case here, the criteria outlined in Letter L-71-
12 (and in the Reconsideration and Appeals portion of the Commission's Participant's Guide, to which 
Mr. Shadrack had been referred by Mr. Fulton in Exhibit A3-I) have not been met. Indeed Mr. 
Shadrack's December 7 reconsideration request (Exhibit C13-9), though subsequent to Mr. Fulton's 
November 26 email correspondence, addresses none of those criteria. Rather, Mr. Shadrack re-makes 
points first made in his September 21 comments and repeated in his October 30 submission about the 
inexperience of other Interveners,21 he advances the allegation of Commission bias which is returned to 
later in these submissions, and he discusses the fact that one of his arguments prevailed with the 
Commission in FortisBC's 2009 Rate Design and Cost of Service Application. Not only was this a 
different proceeding, but it was one where the Commission gave due regard to Mr. Shadrack's written 

17 

18 

19 

20 

21 

Order G-177-12 (Exhibit A-14). 
Appendix B to Order G-l77-12 at p. 6 of 10. 
Appendix B to Order G-l77-12 at p. 7 ofl0. 
West Kootenay Power Ltd. - October 29, 1998 Application for Reconsideration of the Commission's Decision 
approving the CPCN Application by West Kootenay Power Ltd. to Rebuild the No. 44 Transmission Line from Oliver 
to Osoyoos Reasons for Decision - Appendix A to Order No. G-93-98 at p. 2. 
Exhibits C13-2 and C13-4 at p. 3. 
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materials.22 Further, if Mr. Shadrack intended to rely on this historical reference he could have done so 
at any time prior to the Commission's November 23,2012 decision. 

The reconsideration criteria are addressed below. 

(b) No Error of Fact or Law 

No error of fact or law is raised by the reconsideration application. There is no legal requirement that 
any part of a hearing on a CPCN application be held orally or, indeed, that there be a hearing at all: this 
is a matter within the Commission's discretion.23 Mr. Shadrack refers in passing to the supposed "right 
of residential customers to ask oral questions of FortisBC",24 but there is no such right (indeed, Mr. 
Shadrack later expresses it as one to be "granted,,25). 

Further, the attempt by Mr. Atamanenko and NCGPCA to now suggest that the Commission lacks 
jurisdiction to order a hybrid process does not meet the prima facie threshold for which the 
reconsideration criteria provide. Indeed, their jurisdictional argument is plainly wrong, not simply for 
the reasons that CEC properly sets out in Exhibit C17-10 but also pursuant to express statutory authority. 
Section 2(4) of the Utilities Commission Act explicitly provides that certain sections of the 
Administrative Tribunals Acr6 apply to the Commission. One of those provisions is s. 36, which clearly 
permits a hybrid written/oral process for the hearing of applications (such as the FBC Application): 

Form of hearing of application 

In an application or an interim or preliminary matter, the tribunal may hold any 
combination of written, electronic and oral hearings. [underlining added] 

As returned to below under subheading (d), the Commission has exercised its jurisdiction to order 
hybrid processes in the past as well. 

(c) No Fundamental Change in Circumstances or Facts 

There has also not been a fundamental change in circumstances or facts since the Commission's 
November 23, 2012 decision (which is, after all, not even two months old; indeed Mr. Shadrack raised 
the possibility of seeking to overturn the decision in respect of hybrid process on the same day that it 
was issued27). As the Commission has previously held, "[fJundamental change in circumstances is 
normally interpreted to mean that circumstances or facts have been essentially or radically altered".28 

This is certainly not the case here. 

22 

23 

24 

25 

26 

27 

28 

Decision dated October 19,2010 accompanying Order 0-156-10. 
Utilities Commission Act, ss. 46(2),86.2(1). 
Exhibit C13-9 at p. 14. 
Exhibit C13-9 at p. 15. 
S.B.C. 2004, c. 45. 
Exhibit Cl3-8. 
Pacific Northern Gas Ltd. 2002 Revenue Requirements Reconsideration Decision, Appendix A to Order 0-77-02 at p. 
4 (underlining added). 
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In this regard, the "wired versus wireless" issue relied on by NCGPCA and BCSEA in their submissions 
has been live since the FBC Application (which addressed wired alternatives) was filed. In the same 
October 30, 2012 submission in which it addressed the scope of the oral hearing, NCGPCA wrote that 
"[t]he wireless smart meter is the main point of opposition of many of the interveners to this project".29 
BCSEA also addressed the wired versus wireless issue in its October 30 submission in the context of 
dealing with the scope of the oral and written processes.30 Indeed Mr. Shadrack had already raised the 
fact he wished to ask questions "vis a vis wireless versus wired meters" as one of the arguments in 
support of an oral hearing in his written comments of September 21,2012.31 

Further, while NCGPCA suggests that Order G-198-12, which lists cross-examination as being among 
the means through which wired alternatives may be addressed, is at least in part contradicted by Order 
177-12, this is not so. In its November 23 decision, the Commission had already determined that "the 
review of financial and operations matters in this proceeding will be by way of a written process, except 
where health or security issues relate to project alternatives. Those matters will be the subject of the oral 
hearing".32 Thus to the extent that analysis of project alternatives (including wired alternatives) pertains 
to health, security or environment, it will be subject to cross-examination at the oral hearing within the 
terms of Order G-177-12. This was not opposed by FortisBC, whose counsel noted at the Procedural 
Conference that "to the extent that there are health or securit~ issues that relate to project alternatives, 
we do contemplate those as being part of the oral hearing" 3 and further noted in responding to the 
suspension requests (as quoted by the Commission in its December 20 decision) that Interveners would 
have the opportunity to cross-examine FortisBC witnesses "in respect of any alleged health, security or 
environmental aspects of wired vs. wireless alternatives". 34 

The potential for opt-out being ordered, to which BCSEA points in its reconsideration submission, has 
also been before the Commission from the outset. Indeed BCSEA noted opt-out as one of the issues to 
be addressed in an oral or written process in its correspondence of October 3035 and the Commission 
addressed it in its November 23 decision.36 

In addition, the supposed issue of conflict of interest to which various Interveners point derives from 
facts which were known long before the Commission's November 23 decision. In this regard, Mr. 
Shadrack refers to the "Quick Facts About Smart Meters" on the Commission's website when 
suggesting that a broadened oral hearing is the "only way for the Commission to be seen to keep an open 
mind".37 Mr. Shadrack then says that "it is believed that the decision to make matters of a financial, 

29 

30 
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34 

35 

36 

37 

Exhibit C 18-3 at p. 1. In any event, the fact that certain Interveners may come to favour certain lines of argument in an 
application over others should not dictate changes to the process by which the application is to be resolved. This could 
result in an endlessly changing process and, indeed, conflict among Interveners who advance different issues. Further, 
the popularity of certain arguments does not change the underlying suitability identified by the Commission in its 
November 23 decision of written processes for technical and financial matters. 
Exhibit C4-5 at ss. 2.3.5 and 2.3.6. 
Exhibit C13-2. 
Appendix B to Order 0-177-12 at p. 6 of 1 0 (underlining added). 
Transcript at p. 32, II. 18-21. 
Appendix A to Order 0-198-12 at p. 4 of6, quoting Exhibit B-12. 
Exhibit C4-5 at s. 2.3.7. 
Appendix B to Order 0-177-12 at pp. 6-7 of 10. 
Exhibit C13-9 at p. 15. 
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operational, fire safety and privacy nature, including consideration of a wired vs wireless option, 
reviewable bIs written process only, under order G-177 -12, also shows a certain bias against some 
intervenors". 8 The "Quick Facts" document and its placement on the Commission's website long pre
dated Interveners' initial procedural submissions. Further, the suggestion that the Commission should 
decide against FortisBC other than on merit is untenable and fails to meet any kind of prima facie 
threshold. Using an adverse decision as evidence of bias also fails to meet that threshold. Otherwise 
bias could be claimed by the unsuccessful party in every case. 

NCGPCA and Mr. Atamanenko point to a different allegation of conflict of interest (also advanced by 
Mr. Shadrack though not used by him to support the argument for reconsideration), this time in relation 
to Itron, in their reconsideration submissions. There is no connection between that allegation and an oral 
hearing. The fact on which that allegation is based -Itron's involvement in the assessment of a wired 
alternative in addition to its role in providing the wireless alternative - is undisputed. Whether anything 
can be made of this factual context is a matter for legal argument. There is nothing to be added by 
cross-examination on these points. 

(d) No Basic or New Principle At Issue or Other Just Cause to Reconsider 

There is no basic principle which had not been raised in the extensive submissions before the 
Commission's November 23 decision, and no new principle has arisen as a result of that decision. There 
is nothing new about the holding of a hybrid process. For example: 

• The Commission has previously ordered certain issues to be addressed in a written hearing process 
and others in an oral hearing. For example, in Order G-48-07 (In the Matter of an Application by the 
Insurance Corporation of British Columbia for Approval of the 2007 Revenue Requirements), the 
Commission ordered on April 27, 2007 that "[t]he RRA will be examined in a Written Hearing 
Process for the non-actuarial matters with two rounds of Intervenor Information Requests. Actuarial 
matters from the RRA will be examined with one round of Intervenor Information Requests and an 
Oral Public Hearing". In Order G-3-09 (In the Matter of an Application by the British Columbia 
Transmission Corporation to Amend the BCTC Open Access Transmission Tariff and a Complaint 
by TransCanada Energy Ltd. re BCTC Firm Transmission Sales to Alberta), the Commission 
ordered on January 15, 2009 that the "Application, except for the parts of Part 6 of the Application 
that are a response to the Complaint, will be reviewed through a Written Hearing Process" and "[t]he 
Complaint, and the parts of Part 6 of the Application that are a response to the Complaint, will be 
reviewed through an Oral Hearing process". 

• Commonly the Regulatory Timetables established for Commission processes limit the participants to 
written arguments even where preceded by an oral evidentiary hearing. This was, for example, the 
case in FortisBC's 2012-2013 Revenue Requirements and Review of 2012 Integrated System Plan 
Application. 

38 Exhibit C13-9 at p. 2. 
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• In other circumstances, the Commission may seek oral argument following an oral evidentiary 
hearing only on certain issues while the remaining issues are addressed by written submissions. This 
was the case in FortisBC's 2009 Rate Design and Cost of Service Application. 

• The Commission may establish Regulatory Timetables which provide for an oral argument phase to 
be held if needed after a written evidentiary process. Though in neither case did the oral argument 
phase ultimately occur, this was the case in FortisBC's 2011 Capital Expenditure Plan Application39 

and in the FortisBC Expenditure Review regarding the Kettle Valley Distribution Source Project.40 

In any event, all participants had ample opportunity to address the hybrid concept as applied to this case 
in advance of the Commission's decision. 

More generally there is no just cause to revisit the Commission's decision. Rather, there is injustice in 
prolonging the procedural debate. 

Conclusion 

In all the circumstances, FortisBC asks that the reconsideration application be dismissed and that no 
stage 2 process occur. It is important that FortisBC, Interveners and other participants be able to 
organize themselves in accordance with the procedural orders made to date and move efficiently toward 
the resolution of the FBC Application. In his submissions, Mr. Shadrack notes the difficulty of planning 
without knowing "what the rules of engagement are going to be".41 The only uncertainty in relation to 
the oral hearing at this point, however, is created by a limited group of Interveners' ongoing attempt to 
change the rules that the Commission has set. 

If any further steps are taken in the reconsideration process, which is opposed, FortisBC submits that 
they should be in writing and that no new evidence should be pennitted. 

LBHlls 
C.c.: Registered Interveners 

Yours truly, 

FARRIS, VAUGHAN, WILLS & MURPHY LLP 

per:'(l)~ 
Ludmila B. Herbst 

Boughton Law Corporation - Attention: Gordon Fulton, Q.C. 
FortisBC Inc. - Attention: Dennis Swanson 
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Order G-147-1 O. 
Order G-96-12. 
Exhibit C13-9 at p. 15. 
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